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No. 118 —First Ses. No.223.1 BILL A [1865.

An Act to nmend the Law of Property and Trusts in Upper
- Qauada » ' '

ER Majesty, By and with the advice and consent of the Legisla- Preambte.
tive Council and Assembly of Canadz, enacts asfollows :

LEASES.

L. Where any license to do any act which, without such license. pocrictionon
would create aforfeiture, or give a right to re-enter, under a condition effect of li-
5 or power reserved in any lease heretofore granted, or to be hercafter censetoalien,
granted, shall at any timeafter the passing of this Aect, be given to any *©
lessec or his assigns, every such license shall, unless -otherwise ex-
pressed, extend only to the permission actually given, or to any specific
breach of any proviso or covenant made ox to be made, or to the actual
10 assigninent, under-lease, or other matter thereby specifically authorized
to be done, but not so as to prevent any proceeding for any subsequent
breach (unless otherwise specificd in such license); and all vights under
covenants and powers of forfeiture and re-entry in the lease contained,
shall remain in full force and virtue, and shall be available as against
15 any subsequent breach of covenant or condition, assignment, under-
lease, or other matter not specifically authorized or roade dispunishable
by such license, in the same manauer as if no such license had beeu
given, and the condition or right of re-entry shall be and remain in all
respects as if such license had not been given, except in respect of the
20 particular matter authorized to be done. 22, 23 V| ¢. 83, s. 1.

2. Where in any lcase herctofore granted or to be bereafter granted, Regtricted
there is or shall be apower or condition of re-entry on assigning or operation of
underletting or doing any other specified act without license, and a partialli-
license at any time after the passing of this Act shall be given to one of “*"***

25 several lessecs or co-owners to assign or underlet his share or interest,
or to do any other act prohibited to be done without license, or shall be
given to anylessee or owner, or any onc of several lessees or owners, to
assign or underlet part only of the property, or to do any other such
act as aforesaid in respect of part only of such property, such license

30 shall not operate to destroy or extinguish the right of: re-entry in case
of any breach of the covenant or condition by the co-lessee or co-lessecs
or owner or owners of the other shares or interests in-the property, or

- by the lessec or owner of the rest of the property, (asthe case may be),"
over or in respect of such shares or interests or remaining property,

35 but such right of re-entry shall remain in full force over or in respect
the shares or interests or property not the subject of sach license. 22,
23V., ¢ 35,8, il

Notx.—The figures at the end of the sections refer to the Imperial Enactments on
which such sections are founded.
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ic;g:: owaiv- _ 3. Where any actual waiver of the benefit of any covenant or condi-
tend fortne, 1100 I any lease, on the pars of any lessor, or his heirs, executors,
than to the. adml.mstrator.s, or assigns, shall be proved to have taken place after the
é)::x:;%n::;nl-n- p}:}msiamg of this Act in any one particular instance, such actual waiver
tionsd auy  shall not be assumed or deemed to extend to any instance or any breach 5
not to'be  Of covenant or condition other than that to which such waiver shall
deemeda gen- specially relate, nor to be a general waiver of the benefit of any such
eral waiver. covenant or condition, unless an intention to that effect shall apnear.
23, 24 Vie., cap. 38, sec. vi. o )

Apportion- 4. Where the reversion upon a lease is scversd, 2nd the rent or other 1v

3?&2:2‘;‘;:: reservation is legally apportioned, the assignoe of cach part of the

entry ic zo-- eversion shall, in respect of the apportioned rent or other reservation

taincases,  gllotted or belonging to him, have and be entitled to the benefit of all
conditions or powers of re-entry for non-payment of the original rent or’
other reservation, in like manner as if such conditions or powers had 15
been reserved to him as incident to his part of the reservation in res-
pect of the apportioned rent or other reservation allotted or belonging
tohim. 22 & 23 Vie., cap. 35, see. iii. "

POLICIES OF INSURANCE.

gi}iﬁ:rge&g:t . The Court of Chancery shall have power to relicve against & for-

breach of  feiture for breach of a covenant or condition to insure against loss or 20
wcovenantto  damage by fire, wheve no loss or damaée by fire has happened,-and the
-ig?gzeqs*é\qcer- breach has, in the opinion of the Court, been committed through
% accident or mistake, or otherwise without fraud or gross negligence,
and there is an insurance on foot at the time of the application to the

Court in conformity with the covenant to insure, upon such terms as to 25

the Court may seem fit. 22 & 23 Vie., cap. 35, sec. iv.

When éelti:f &. The Court, where relief shall be granted, shall direct a record of
55;‘;‘%0 b: such relief having been granted to be made by endorsement on the lease
recorded.  or otherwise. 22 & 23 Vie., cap. 85, sec. v.

Lessortobave ¢. The person entitled to the benefit of a covenant on the part of a 30
benefitofan lessee or mortgagor to insure against loss or damage by fire, shall, on
;‘;’;‘i’r’fgl '8 loss or damage by fire happening, have the same advantage from any
"™ then subsisting insurance relative to the building or other property
covenanted to be insured, effected by the lessee or mortgagor in respect
of his interest under the lease or in the property, or by any person 85
claiming under him, but not effected in conformity with the covenant,
as he would have from an insurance effected in conformity with the
covenant. 22 & 23 Vie., cap. 35, sec. vii.

Protection of & Where on the done fide purchase after the passing of this Act, of
purchaser  a leasehold interest under u lease containing a covenant on the part of 4¢°
gg’t‘fl‘::‘uf:;;r the lessee to insure against loss or damage by fire, the purchaser is fur-
covenant for Dished with the written receipt of the person entitled to receive the
inguranee  rent, or his agent, for the last payment of the rent accrued due before
sgainstfire in the completion of the purchase, and there is subsisting at the time of.
certain cases..ihe completion of the purchase, an insurance in .conformity with the 45
covenant, the purchaser or any person claiming under him, shall not be
subject to any liability by way of forfeiture or damages or otherwise, in
respect of any breach of the covenant committed atany time before the
completion of the purchase, of which the purchaser haé. not notice
before the completion of the purchase ; but this provisicn is net to take 50
away anyremedy which the lessor or his legal representatives may have
against the lessee or his legal representatives for breach of covenant.

22 & 23 Vic., cap. 35, sec. viii.
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9. The preceding provisions shall be applicable to leases for a term plfgffsd}:nﬁ t
of years absolute, or determinable on a life or lives, or otherwise, and applytoles-
#3160 to a lease for the life of the lessee, or the life or lives of any other €3 for & term

N . of yeara abso-
person or persons. 22 & 28 Vic., cap. 35, sec. ix. - Tafer

RENT CHARGES.

5 10. The release from a rent-charge of -part of tho hereditaments Rejease of
charged thorowith chall not extinguish the whole rent-charge, but shall partofland
operate only to bar the right to recover any part of the rent-charge ::’l;md“‘
out'of the hereditaments released, without prejudice, nevertheless, to ﬁug:ﬁ;f,;g,
the rights of all prrsons-intoroctod in the hiereditamonts remaining un-

10 released, and not concurring in or confirming the release. 22 & 23

Vie., cap. 35, sec. x.
POWERS.

I, A deed hereafter exccuted in the presence of, and attested by aode of exe-
two or more witnesses in the manner in which deeds are ordinarily exe- cution of
cuted and attested, shall, so far as respects the execution and attesta- POVor8:

15 tion thereof, be a valid execntion of a power of appointment by deed
or by any -instrument in writing, not testamentary, notwithstanding it
shall have been especially required that a deed or instrument in writing,
made in exercise of such power, should-be executed or attested with
some additional or other form of execution or attestation or solemnity ;

20 Provided always, that this provision shall not operate to defeat any prysiso.
direction in the instrument creating the power, that thc consent of any

- particular person shall be necessary to-a valid execution, or that any
act shall be performed in order to give validity to any appointment,
having no relation to the mode of executing and attesting the instru-

25 ment ; and nothing herein contained shall prevent the donor of a power
from exccuting it conformably to the power, by writing or otherwise
than by an instrument executed and attested as an ordinary deed, and
to any such execution of a power this provision shall not extend. 22
& 23 Vie., cap. 35, sec. xii.

80 12, Where, under a power of sale, a bona fide sale shull be made of sate under
an estate, with the timberthereon, or any other articles attached thereto, power notto
and the tenant for life, or any other party to the transaction, shall by :’:a:gg‘ggfn?s’_'
mistake be allowed to receive for his own benefit a portion of the tqien pay-
purchase money as the value of the timber or other articles, it shall be ment to tea-

85 lawful for the Court of Chancery, upon any bill or,cleim or application 8at for life.
in a summary wauy, as the case may require or permit, to declare that
upon payment by the purchaser or the claimant under him, of the full
value of the timberand articlesatthetimeofsale, with suchinterest thereon
as the Court shall direct, and the settlement of the said principal

40 moneys and interest under the direction of the Court, upon such parties
as in the opinion of the Court shall be entitled thereto, the said sale
ought to be established ; and upon such payment and settlement being
made ‘accordingly, the Court may declare that the said sale is valid,
and thereupon the legal estate shall vest and go inlike manner asif the

45 power had been duly executed, and the costs of the said application, ay
between solicitor and client, shall be paid by the purc%nser or the’
claimant under him. 22 & 28 Vic., cap 85, sec. xiii.

3. Where, by any will which shall come into eperation after the Deviseein
passing of this'Act, the testator shall have charged his real estate or trust may
50 any specific portion thereof, with the payment of his debts, or with the {30 MY
payment of any legacy or other specific sum of money, and shall kave ¥
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- withstanding devised the estate so charged to any trustee or trustees for the wholeof
";‘;; °£‘°'x'~ his estate or interest therein, and shall not have made any express>

Fthewm. provision for the raising of such debt, legacy, or sum of money out of
such estate, it shall be Jawful for the said devisee or devisees in trust,
notwithstanding any trusts actually declared by the testator, to raise 5
such debts, legacy or money as aforesaid by a sale and absolutc dispo-
sition, by public auction or private contract, of the eaid hereditaments -
or any part thereof, or by a mortgage of the samo, or partly in one
node and partly in the other, and any deed or deeds of mortgage so
exezuted, may reserve such rate of interest, and fix such periend ue 10
periods uf repagment as the person or porsons executing the same
shall think proper. 22 & 28 Vic., cap. 85, sec. xiv. )

Powers given 14, The powers conierred by the last section shall extend to alland

33’;:’;‘:;%; 4 every person or persons in whom the estate devised shall for the time

to survivors  being be vested by survivorship, descent or devise, or to any person or 15

devisees, k. persons who may be appeinted under any pcwer in the will, or by the
Ceurt of Chancery, to succeed to the trusteeship vested in such devisee
or devisees in trust as aforesaid. 22 & 23 Vic., cap. 33, see. xv.

Brecutors to 1. If any testator who shall have created cuch a charge as is de-
have powerof scribed in the thirteenth section, shall not have devised the heredita- 20
e o oY ments charged as aforesaid, in such terms as that his whole estate and
there is no  interest therein shall become vested in any trustee or trustees, the exe-
suficient  cator or executors for the time being, named in the will, if any, shall
devige. have the same or the like power of raising the suid meneys as is here-
inbefore vested in the devisee or devisees in trust of the said heredita- 25
ments, and such power shall from time to time devolve to and become
vested in the person or persons (if any) in whom the executorship shall,
for the time being, be vested ; but any sole or mortzage under this Act
shall operate only on the the estate and interest, whether legal or
equitable, of the testator, and shall not render it unnecessary to get 30
in any outstanding subsisting legal estate. 22 & 23 Vie., eap, §5,'

see. Xvi,
Purchasers, 2¢. Purchasers or mortgagees shall not be bound to inquire whether
&c., not the powers conferred by sections thirteen, fourtven and fiftcen of this
23}’; e Act, or either of them, shall have been duly and correctly exercised by 85
powers. the person or persons acting in virtue thereof. 22 & 22 Vie., eap. 85,

see, xvil. :

. .® o . . . ! .

Scetions 13, k@, The yprovisions contained in sections thirteen, fourteen, fifteen

1iand 15, not and gizteen, shall not in any way prejudice or afect any sale or mort-
;’i:t:if:s“;c gage ulready made ov hereafter to be made, under orin pursuance of any 40-
nor to extend Will coming into operation before the passing of this Act, but the validity
to devisces in of any such sule or mortzage shall be ascertained and determined in all .
fezorin tail. pospeets as if this Act had not passed ; and the said several sections
shall not extend to a devise to any person or persons in fee or in tail, or
for the testator's whole estate and interest charged with debts or lega- 45-
cies; nor shall they affect the power of any such devisce or devisoes to
sell or mortgage as he or they may by law now do. 32 & 23 Vic, -
cap. 35, sec. xviii. Co

PROVISIONS FOR CASES OF FUTURE AND CONTINGENT USES.

incaseoflim-  18. Where by any instrument any hereditaments-have been or shall
they shall | be limited to uses, all uses thercunder, whether expressed or implied 50-

1ske eflect ay by law, and whether immediate or future, or contingent or executory,
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or to be declared under any power therein contsined, shall take effect they arus,

when and as-they arise by force of and by relation to the estate and I','iﬂ::ﬂ con-

geizin originally vested in the person seized to the uses, and the con- /2% 7o

tinued existence in him or elscwhere of any seizin to uses or 8cin’illa ris in the per-
5 juris, shall not be deemed necessary for the support of, ur to give effect sons originat-

to, future or contingent or executory uses ; nor shall any such seizin ly suzed.

to uses or scintilla juris be deemed to be suspended, or to remain or to.

gubsist in him or elsewhere. 23 & 24 Vic., cap. 38, sec. vii.

ASSIGNMENT OP PERSONALTY.

18. Any person shall have power to assign personal property, new Amsigomsnt
10 by law assignable, including chattels real, directly to himself and ano- to seif and
ther person or other persons or corporation, by the like mozns as he others.
might assign the same to another. 22 & 23 Vic., cap. 35, sec. sxi.

PRAUDS ON HSALBS Ai.D MOKTGAGES.

20. Any seller or mortgagof of land, or of any chattels, real or per- Pasishment
sonal, or choses in action, conveyed or assigned to a purchaser or g‘;;&‘ni";:"'
15 mortgagee, or the solicitor or agent of any such seller or mortgagor, co-cestment
who shall, after the passing of this Act, conceal any settlement, deed, of deeds, &¢.,
will or other instramert material to the title, or any incambrance, from of falsifying
the purcitaser or mortgages, or falsify any pedigreesupon whick the * °
title does or may depend, in order to icduce him to zccept the title

20 offered or prodaced to him, with intent inany of such cases to defrafid,
shall be guilty of amisdemeanor, and being found gailty, shall be lLiable,
at the discretion of the court, to suffer such punishment, by fine or by
imprisonment for any time not exceeding two years, with or without
hard Iabor, or by both, as the court shall award, and shall also be liable

25 to an action for damages at the suit of the purchaser or mortgagee, or
those claiming ander the purchaser or wortgagee, for any loss sustained
by them or either or any of them, in consequence of the scttlement,
deed, will or other instrument or incumbrance so concealed, or of any
claim made by any person uonder such pedigree, but whose right was

30 concealed by the falsification of such pedigree ; and in estimating such
damages where the estate shall be recovered from such purchaser or
mortgagee, or from those claiming under the purchaser or mortgagee,
regard shall be had to any expenditure by them, or cither or any of
them, in improvemsnis on the land; but no prosecution for any offcnce

35 included inthis section, sgainst any seller or mortgagor, or any solicitor
or agent, shall be commenced without the sanction of Her Majesty's
Attorney-Generalfor Upper Canada, or in case that offica be vacaat, of
Her Majesty's Solicitor-General for Upper Canada; a2nd no such
sanction shall be given without such previous notice of the application

40 for leave to prosccute to the person intended to be prosecuted, as the
Attorney-General or the Solicitor-General (as the cusc may be) shall
direct ; and no prosecution for concealment shall be sustained unless a
written demand of an abstract of title was served by or on behalf of the
purchaser or mortgagee before the completion of the purchase or mort-

60 gage. 22 & 23 Vic., cap. 35, sec. xxv., and 23, 24 Vic., cap. 88, s. 8.

INTRRPRETATION CLAUSE.
' Interpreta~
21. In the construction of the previous provisions in this Act, the tionofwords
term ““land” shall be taken to include alltenements and hereditaments, oo = *i
and any part or share-of or .estate or interest in any tenements or iy .ge»

hereditaments, of what tenure or kind soever ; and
=118 :
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“Morigage.”  The term “mortgage” ehall be taken to include every instrument by
virtue whereof land. is in any manner conveyed, assigned, -pledged or
charged as security for the repayment of money or money’s :worth. lent,
and to be re-conveyed, rc-assigned or re-leased on satisfaction of the
debt ; and ’ o 5

“Mortgagor?  The term  mortgagor’ shall be taken to include every person by
whom any such conveyance, assignment, pledge or.charge as aforesaid
shall be made ; and , o

# Mortgagee Lhe term ‘‘ mortgagee” shall be taken to include every person to
whom or in whose favor any snch conveyance, assignment, pledge or 10

charge as aforesaid is made or transferred.—22 & 23 Vie., cap. 35,
gec. XXV. '

POWERS OF ATTORNEY,

Powersf 2. A power of atterney executed by 2 married woman for the sale
T mar. T conveyance of any real estate of or to which she is seized or entitled
o woyen. in Upper Canada, or authorizing the attorney to execute a deed barring 15.
or releasing her dower in any lands or hereditaments in Upper. Canada;
shall be valid both at law and in equity ; provided,, (1) that she be ex-.
amined and a certificate indorsed on the power of Attorney, asrequired
in regard to deeds and conveyances by, a married woman, under .the
Consolidated Statutes for Upper Canada respectively.intituled, ‘“An 20
Act respecting Dovwer,” and ¢ An Act respecting the conveyance.of
Real Estate by Married Women ;" and provided (2) that her husband
is a party to and executes such prwer of attorney or.the deed or other
instrument executed in pursuance thereof, where the power is for the
sale or conveyance of her real estate. - 25.

Astcapower 2B, In case a power of attorney for the sale or management of real
of attomey  or per,onal estate, or for any other purpose, provides that the same
provided es- . i e . o
presely to he Mmay be exercised in the name and on the behalfof the heirs or devisees,
executed after executors or administrators of the person exccuting thesame, or provides
decease of  hyy any form of words that the same shall uot be revoked by the death 30
comstituent. - o 41,0 person executing -the sumc, ' such provision shall be" valid and-

effectual to all intents and purposes both at law andin equity, according

to the tenor and cffcet thereof, and subject to such conditions :and re-

strictiong, if any, as may be therein contained.

Asto things 2R, Independently of any such special provision in a power of attor- 35.

“kdone ﬂndf ney, every payment made and every act done under and in pursuance
E{féfrfifnm of any power of attorney, or any power, whether in writing or verbal,

. the decense, and whether expressly or impliedly given, or an agency expressly or
&c.. of consti~ impliedly created after the death of the person who gave such power
Sﬁi'éf’cﬁ’;;‘éi or created such agency, or after he has done some -aet to avoid the 40
cial provi-  power or agency, shall, notwithstanding such death-or act last aforesaid,
sions. be valid as respects every person party tosuch payment oract, to whom

the fact of the death, or of the doing of such act as last aforesaid was,
not known at the time of such payment or act bone  fide done as afore-

said, and as respects all claiming under such last-mentioned person. 45

DISTRIBUTION OF ASSETS.

f,‘}’;;;iﬁ‘&‘ﬁ‘f,’; 25. Where an executor or administrator, liable a3 such to the rents,
administrator covenants or agreements contained in any lease or agreement for a-lease
- ’ésl’c‘;‘ifef’f granted or assigned to the testator or intestate. wnose estate:is being.

n;;‘g or - administered, shall have satisfied all such liabilities under the said.lease.50

agreements, or agreement for a lease as.may. have accrued due and heen claimed up,
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to the time of the assignment hercinafter mentioned, and shall bave set
apart a sufficient fund to answer any future claim that may, be made in~
respect of any fixed and ascertoined sum covenanted:or- agreed by the
lessee to be laid out on the propbrtﬂ demised or agreed to be demised,
5 although the period for laying out the same may not have arrived, and
ghall’ have assigned the lease or agrecment for a lease to a purchaser
thereof, he shall be at liberty to distribute the residuary perscnal estate
of the deceased to and amongst the partiesentitled thereto respectively,
without appropriating any part, or any further part (as the case may
10 be) of the personal estate of the deceased, to meet any future liability
nnder the said lease or agreement for a lease ; and the executor or ad-.
ministrator so distributing - the residuary estate shall not, after having
assigned' the said leasc or agreement for a lease, and having, where -
necessary, setapart such sufficient fund as aforesaid, be personally liable’
15 in respect of ‘any subsequent claim under the said lease or agreement
for o lease ; but'nothing herein coniained shall prejudice the right of
the lessor’ or those claiming under him, to follow the assets of the
deceased into” the hands of the person or persons to- or amongst whom
the said assets may have been distributed. 22 & 23 Vie., cap. 35, sec.
20 xxvn.

28. In like manner, where an executor or administrator, liable as , .\ avinis
such to the rent, covenants or agreements contained in any conveyance of executor -
on chief rent or rent-charge (whether any such rent be by limitation of respect-of
use, grant, or reservation), or agrecment for such conveysnce, granted ?g?é i‘:;é;}

95 or zasigned to or made and entered into with the testator or intestate o?, ,en’,, ;

whose estate is being administered, shall have satisfied all such liabili- charges:

tics under the said conveyance, or agreement for u conveyance, as may
have acerued ‘due and been claimed up to the time of the conveyance
hereinafter mentioned, and shall have set apart a sufficient fund to

30 answer any future claiin that may be made in respect of any fixed and
ascertained sum covenanted or agreed by the grantee to be laid out on
the property conveyed, or agreed tv be conveyed, although the period
for laying out the same may not have arrived, and shall have conveyed
such property, or'assigned the said agreement for such conveyance as

35 aforesaid, to 2 purchaser thereof, he shall be at liberty to distribute the
residuary personal estate of the dcceased to and amongst the parties
entitled thereto respectively, without appropriating any part or any
further part, (as the casc may be) of the personal estate of the deceased
to meet any future liability under the said conveyance or agrecment for

40 o conveyance; and the executor or administrator so distributing the
residuary estate shall not, cfter having made or executed such convey-
ance or assignment, and having, where necessary, set-apart such
sufficient fund as aforesaid, be personally liable in respect of any sub-
sequent claim under the said conveyance oragreemcnt for conveyance ;

45 but nothing herein contained shall prejudice the right of the grantor,
or those claiming under him, to follow the assets ¢of the deceased into
the hands of the person or persons to or among whom the said assets
may have been distributed. 22 & 23 Vie., cap. 35, sec. xxviii.

_27. Where an executor or administrator shall have given such or the ¢ (o aistsic

50 like notices as. in the opinion of the Court in which such executor or bation of the "
administrator is sought to be charged, would have been given by the assets of tes-
Court of-Chancery in an administration suit, for creditors and others to o e oo
send in to the executor or administrator their claims against the estate teo givenby
of the testator or intestate, such executor or administrator shall, at the executor or

55 expiration of the time namedin the said notices, or the last of the said 2dministrator

notices, for sending in such claims, be at liberty to distribute the assets
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of the testator or intestate, or any part thereof, amongst the parties
entitled thereto, having regard to the claims of which auch executor or
adwinistrator has then notice, and shall not be liable for the assets or
any part thereof so distributed to any person of whose claim such exe-
cutor or administrator shall not have bad notice of the time of distribu-
tion of the said assets, or a part thereof, as the case may be; but nothing
in the present Act contnined shall prejudice the right of any creditor
or claimant to follow the assets, or any part thereof, into the hands of
the person or persons who may have received the same respectively.
22 & 23 Vic., cap. 35, sce. xxix. 10

28. On theadministration of the estate of any person dying after the
passing of this Act, in case of a deficiency of assets,—debts due to the
Crown, and to the cxecutor or administrator of the deceased person,
and debts due to others, including therein respectively debts by judg- -
ment, decree or order, and other debts of reco:d, debts by specialty, 15
simple contract debts, and such claims for damages as by statute are
payable in like order of administration as simple contract debts,—shall
be paid par! passu and without any preference or priority of debts of
one rank or nature over those of another. But nothing herein contained
shall prejudice any lien existing during the lifetime of the debtor on 20
any of his real or personul estaie.

29. In case the executor or administrator gives notice in writing to
any creditor or other person of whose claims against the estate such
executor or administrator has notice, or to the attorney or agent of sach
creditor or other person, that the said executor or administrator rejects 25
or disputes such claim, it shall be the duty of the claimant to commence
his suit in respect of such claim within six months after such written:
notice was given, in case the debt, or some part thereot, was due at the
time of the notice, or within six months from the time the debt. or some
part thereof, fulls due, if no part therecof was due at the time of the 80
said notice; and in default the said suit shall be for ever barred.

LIMITATION IN. INTRSTACY.

30. After the first day of January, onc thousand eight hundred and
sixty-six. no suit or other proceeding shall be brought to recoyer the
personal estate, or any share of the personal estate of any person dying
intestate, possessed by the legal personal representative of suchintestate, 3§
but within the time within which the same might be brought to recover
a legacy, that is to say, within twenty ycars next after a present right to
receive the same shall have accrued to sgome person capable of giving a
diacharge for or release of the same, unless in the meantime some part
of sueh estatc or share, or somo interest in respect thercof, shall have 40
beon accounted for or paid, or some acknowledgment of the right thereto
ghall havo been given in writing, signed by the person accountable for
the same, or his agent, to the person entitled thereto, or his agent; and
in such case no such action or suit shall be brought but within twenty
years after such accounting, payment or acknowledgment, or the last 45
of such accountings, payments or acknowledgments, if more than one
was made or given. 23 & 24 Vie., cap. 38, sec. xiii.

SUMMARY APPLICATIONS TO CHANCERY.
31. Any trustee, executor oradministrator shall be at liberty, without

the institution of a suit, to apply by petition to.any Judge of the Court
of Chancery, or by summons upon a written statement to any such 50
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Judge in Chambers, for the opinion, advice, or direction of such Judge yuaze of
on any question respecting the management or administration of the Chaacery for
Atrust property or the assets of any testator or intestate; such petition 9Pinion) ad-

. or statement to be accompanied by.a certificate of counsel, to the.cffect part ot

5:that in his: judgment the case stated is'a proper oue for the opinion, ad- c., of trust
:vice, or direction of the Judge under this Act, and such appiication to Property..
‘be served upon or the hearing thereof to, be attended by. all persons in-
terested in such application .oxr.such of them as the said Judge shall

- think expedient ; 2nd the trustee, executor or administrator, actingupon

10 the opinion, advice or dircction given by. the said Judge, shall be deemed,
g0 far ag regards his own responsibility, to have discharged his duty as
guch trustee, executor or adminigtrator, in the subject matterof thesaid
application ; Provided, ncvertheless, that this Act shall not extend:to
indemnify any trustee, cxecutor or administrator in respeet of any act
15 Qone in accordance with such opinion, advice or direction as aforesaid, if

such trustee, executor or adminisirator shall have been guilty of any
fraud or wilful conceniment or misrcpresentation in obtaining such
opinion, advice, or direction; and the costs of such application as
aforesaid shall be in the discretion of the Judge to whom the seid
application ghall be made. 22 & 23 Vic., cap. 35, sec. xxx.

LIABILITY OF TRUETEES.

32. Every deed, will, or other document creating a truat, either ex- Crere tsont
pressly.or by implication, shall, without prejudice to the clauses actuaily inzz;ﬁuiéﬁi 10
contained therein, Lie deemed to contain a clause in the words or to the be deemed to
effect following, that is to say :—* That the trustees or trustee, for thie contain clauee

25 “time being, of the said deed, will, or other instrument, shall be respec- ﬁig’:i:;’,"nﬁ
“tively chargeable only for such moneys, stocks, funds and securities as reimbarse-
“they shall respectively actually receive, notwithstanding their vespec- ment of the
“tively signing any receipt for the make of conformity, and shall be ‘rustess
¢ answerable and accountable only for their own acts, receipts, neglects,

20 ¢ or defaulte, and not for those of cach other,nor for any banker, broker,

“ or other person with whom any trust, moneys, or securities may be

“ deposited’; nos fur dscinsufficicney or deficieney of any stocks, funds,

“ or securitics; nor for any other loss, unless the same shall huppen

“ through their own wilful default respectively ; and also $hatit shall be

35 “lawful for the trustees or trustee for the time being, of the said deed,

‘“will, or other instrument, to reimburse themselves or himself, or pay

‘““or discharge out of the trust premises sll expenses incurred in or about

‘“the ex¢cution of the trusts or powers of the said deed, will or other
““instrument.” 22 & 23 Vie., cap. 35, sec. xxxi.

LAND SUBJECT TO MORTGAGES.

40 33. When any person shall, after the thirty-first of December, one'ln cazeof
thousand eight hundred and sixty-five, die seized of or cntitled to any persons dying
esiate or iuterest in any land or other hereditaments, which shall at ‘;2‘;;3}1;’;3_“3

- the time of his death be.charged with the paywent of any sum or sums gagez on his

of money by way of mortgage, ard such person shall not, by his wili ox real property

45dced, or other document, have signified any contrary orotherintention; :;’fggc’;‘““ir:_m

the heir or devisee to whom such land or hereditaments shall descend or perty and not

be devised, shall not be entitled to have the mortgage debt discharged or outofbis pex
satisfied out of the personal estate, or any other real estate of such Sounl estate.

. . person, but the land or hereditaments so charged shall, as betwecen the

50 different persons claiming through or under the deceased person, be

c118
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primarily liable tothe payment of all mortgage debts with which thesame
shall be charged, every part thereof, according to its value, bearing a
proportionate part of the mortgage debts charged on the whole thereof ;
Provided always, that nothing herein contained shall affect or diminish_
any right of the mortgagee on such lands orhereditaments to obtain ful™
payment or satisfaction of his mortgage debts, either out of the”
personal estate of the person so dying as aforesaid or otherwise; Pro-
vided also, that pothing herein contained shall affect the rights of any
person claiming under or by virtue of any will, deed, or document already
made or to be made before the first day of January, one thousand eight 10
hundred and sixty-six. 17 & 18 Vig., cap. 113.



