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NOVEMBER, 1863.

ASSOCIATIONS FOR THE AMENDMENT OF LAYW.

Law is a progressive science ; but never can be said to
be perfect. The aim of all is to make it as perfect as pos-
sible. The attempts to perfect it occasion amendments,
which amendwments should be carefully and considerately
made, and made when necessary.

The ability to amend pre-supposes an acquaintance with
the law to be amended—its working in regard to the rela-
tions of life. Law is a rule of action. Itsimperfections
are discovered by reason and experience.

None are more conversant with the law than those who
are engaged in its administration. Men whose business it
is to advise upon its application to the affatrs of life, are
those who not ouly discover its short-comings, but are most
competent to suggest the requisite remedies.

Suggestions to be of real value ought to be systematized.
Our law makers are not all lawyers. There is no officer
whose special duty it is to suggest and superintend amend-
ments of the law. DMuch, therefore, is left to spontaneous
action, without the direction neccessary to sccure for the
action the most beneficial effect.

Heuce it is that associations for the amendment of the
Iaw are not only laudable but necessary. The aggregation
of trained minds on subjects with which the minds are
intimately conversant works an immense amount of good.
No association of the kina has yet been formed in Upper

Canada. QOur object is to point out the working of the
Asseciation for the Amendment of the Law in the mother
country, of which wo s0 often hear, in the hope that the

 profession in Upper Canada may be stimulated to imitate it.

1t is about twenty years since the ¢ Society for Promot-
ing the Amendment of the Law’ was first cstablished in
London. Most of us are familiar with its name, and some
of us are familiar with its working. Though still in its
infancy, it *has done the State good service. It is not
composed simply of lawyers, but of eminent laymen. All
work together for the common weal.

The declared object of the association is to promote, by
discussion and otherwise, the careful nod cautious improve-
ment of the law of England in all its branches; to point
out to the Logislature and the public the defects in the
legal system ; and to suggest appropriate remedics.

The association consists of honorary, corporate and ordi-
nary o mbers.  Any gentleman may become an ordinary
member.  Chambers of commerce, town councils, law
socicties, and other bodies associated for any public object
are eligible as corporate members. Honorary members are
generally distinguished foreigners, or persons holding a

| judicial position, or former ordinary members who bave

left England. The officers of the association are u presi-

"I dent, vice-presidents, trcasurer, secretary, and eighteen

managers. These compose the council by which the
association is governed.

The veteran law reformer, Lord Brougham, is president
of the association. Among the vice-presidents we find the
Lord Chancellor, the Lord Chiet Justice of the Quecen’s
Bench, the Judge of the High Court of Admiralty, Vice-
Chancellor Wood, Mr. Justice Keating, Sir Fitzroy Kelly,
the Judge Advocate General, and ochers whose names are
well-known to legal fame. Among the ordinary members
we find the Attorney General, the Duke of Cleveland, Lord
Ebury, Sir F. H. Goldsmid, Q.C., the Recorder of London,
the Commissioner of the Court of Bankruptey, the Lord
Justice General of Scotland, the Lord Advocate of Scot-
land, several county court judges, queen’s counsel, barris-
ters, solicitors, members of Parliament, and other laymen.
Among the corporate mewnbers we find the Belfast Chamber
of Commerce, the Liverpool Chamber of Commerce, the
Dublin Chamber of Comuerce, the Glasgow Chamber of
Commerce, the Manchester Chamber of Commerce, the
Plymouth Chamber of Commerce, the Faculty of Procura-
tors, Glasgow, the London Association for the Protection
of Trade. Among the honorary members we find Chief
Baron Pollock, Chief Justice Earle, the Right Houv. Joseph
Napier, the Attorney-General of Hong-Kong, the Consular
Judge at Constantinople, M. Troplong, M. Guizot, M.
Berryer, and David Dudley Field.



282

LAW JOURNAL.

[NovEMBER,

There is an Apnual Session, commencing in' November
and ending in July. During the session a number of
general meetings are held for the reception of reports and
papers, and for discussions.

If a member be desirous of bringing any subject vefore
the association for consideration, he may do so in one of
three ways:

1. He may read a paper to the nsaoomtlon, having first
obtained the consent of the council.

2. He maymove a resolution on the subject at a general
meeting.

8. He may address a communieation io the council.

The association or council, as the case may be, will then,
if they think fit, refer the paper, resolution or communica-
tion to a committee to consider and report thercon.

Every report of a committeo is read at a general meeting.
Papers and reports are printed by the association, and
supplied gratuitously to every member. In order to facili-
tate its enquiries, the association has fitted up its rooms
with an excellent law and parlismentary library, which is
opesn at all hours of the day.

Ordinary and corporate members are clected by the
association at its general meetings. The ele tions are by
ballot, and one black ball in seven excludes. Honorary
members are elected by the council, who report the elec-
tions to tho general meetings for confirmation. Every
member may propose an ordinary or corporate member by
gending the name and address of the candidate for inser-
tion, with the name of the proposer, in a book kept for that
purpose. Every body entitled to corporate membership
may, from time to time, nominate any number of its mem-
bers, not exceeding five, as its representatives; and such
representatives have all the rights of ordinary members,
except that of being president, vice-president, manager,
treasurer or seeretary.

Ordinary members pay an annual subseription of two
guineas, or a lifo subscription of ten guineas; corporate
members pay an annual subscription of two guineas;
honorary members are exempt from all payment. Both
annual and life subscriptions are payable on the election of
members, and payment in every case precedes membership.
The first annual subscription is paid for the current year
ending 81st October following election; and all future
annual subseriptions are payablein advance on 1st Novem-
ber. Annual subscriptions of ordinary members are con-
vertible into life subscriptions on payment of twenty
guineas.

Au annual meeting is held in June, appointed by the
council, of which fourtcen days’ notice is given by the
secretaty to all the members. Gencrel and special meetings
are held on days appointed by the association or council.

The president and vice-presidents are elected at tho
annual meeting, on motion, by show of hands, or (if a
ballot be demanded at the time by at least seven members)
by ballot. The managers are also elected at the annual
meeting, by tho members present, by means of voting
papers. Any two members of the association may, by
writing signed by them, nominate one ordinary member
for clection as manager; and every such nomination must
be sent to tho seccretary eight days befors the annual
meeting. Managers are cligible for reélection without
nomination. Four days hefore the annual mecting the
sceretary is to send to all the members a list containing—

1. The names of the managers for the current year who
have not given notice in writing of intention to retire.

2. The names of ordinary members nominated for
managers.

A voting-paper containing the last-mentioned list is sup-
plied to each member present at the annual meeting, who,
after reducing the number of names to not more than
eighteen, hands in the voting-paper to the secretary, within
one hour from the commencement of the meeting, at the
expiration of which time two scrutineers, appointed at the
meeting, declare the results of the voting. In the event
of an equality of votes, rendering the clection as between
two or more of the proposed managers uncertain, the result
is determined by ballot.

The council, within fourteen days after tho annual
meeting, appoint the treasurer and the secretary for the
current year.

Any vacauncy occurring during the year in the office of
president or manager, may be filled up at a general meet-
ing (of which seven days’ notice is sent by the secretary to
all the members) on motion, by show of hands, or (if a
ballot be demanded at the time by at least seven members)
by ballet.

The association at the general meetings appoint standing
committees, and also special committees to consider and
report on specific subjects of reference.

Such is the working of the association. It is simple,
and yet sufficient for all practical purposes. And we are
glad to say that year by year the influcace of the asso-
ciation is extending and being extended. Its discussions
are wmarked with carnestness and ability. During the
past year fourtcen general meetings were held; eleven
papers upon subjects of importance were read and con-
sidered, all of which were printed and circulated; two
reports, prepared by committees specially appointed,
were received, one of which, after careful discussion,
was formally adopted by the association. Owing to pres-
sure of business it was found nccessary, upon more than
ono occasion, to hold meetings, and to have more than
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one paper read ou the same evening. Several special com-
mittees are now pursuing their special inquiries. Twenty-
seven new members were enrolled during the year. Some
of the recontly elected membors are influential public bodics.

There arc at present twenty-nine honorary members and
two hundred and niuvety-six ordinary members. Tho latter
includes eleven corporate members. This feature is a
novel one; and we must say we approve of it. Corporate
members, representing commercial, maoufacturing and
educational interests, are specially qualificd to render im-
portant service to such an association. The bodies whom
they represent share, throngh tbeir deputies, in the delib-
erations of the association, and are, at the same time, in a
position to make valuable communications upon subjects
of ioterest. The association; whosa object is the good of
the people, is thus mediately brought into connection with
the people, and by a species of reflex action the object of
the association is directly advanced.

We cannot say too much i praise of such an association.
Its conception is Jaudable, and its existence, as we have
already said, is in a civilized community a matter of neces-
sity. Wo trust that ere long the people of Upper Canada
will give a proof of their advanced state of civilization by
forming and successfully working an association of the kind.
If wo bave done or said anything to hasten the movement
our labor will not be in vain. We can only suggest;
others must act. We feel confident that if either cncou-
ragement or support be needed from the parent association,
the same shall not be wanting.

. PROTECTION OF SHEEP.

An act of last session, having for its object the protec-
tion of sheep, effects a strange alteration in the substance
of the law, to which we would direct attention.

The act containg seven clauses, besides one limiting its
application to Upper Canada.

Section 1 enacts that It shall be lawful for any person
to Lill any dog in the act of pursuing, or worrying, or des-
troying such sheep, elsewhere than on land belonging to
the owner of such dog.”

Sections 2, 3 and 4, provide, that on complaint in writ-
ing, on oath, to a justice of the peace, that any person
¢ owas or has in his possession a dog which hes within six
months worried and injured or destroyed any sheep,” such
justice may proceed summarily with the matter, and, in
case of conviction, may make order for the killing of the
dog, and, “on defanlt, may in his discretion impose a fine
upon such person not exceeding twenty dollars witk: costs.”
Section 5 enacts that no conviction under the act shall be
a bar to an action for the recovery of damage done to such
sheep; and section 7 enables the defendant in any action

for killing a dog under the 1st section, to plead the genoral
issue, and give the act and the special matter in evidence.

Tho above sections are so warded, wa fear, that much
doubt will arise as to their true meaning, and some diffi-
culty in proceeding under them ; but we do not purpose
cxamining their clauses now. It is with sec. 6 that we aro
more particularly concerned. It is as follows :—¢ It shall
not be necessary for the plaintiff in any action of damages
for injury done by a dog to sheep, to prove that the defen-
dant was aware of the propensity of the dog to pursue or
injure sheep, nor shall the liability of the owner or posses-
sor, as aforesaid, of any dog in damages for any injury done
by such dog to any sheep, depend upon his previous Iinow-
ledge of the propensity of such dog to injure sheep.”

This, as regards injuries, &c., to sheep by dogs, com-
pletely alters the existing law, which is thus laid down,
namely, that the owner of domestic animals not necessarily
inclined to commit mischief, is not liable for any injury
committed by them, unless it can be shown that he previ-
ously had notice of tho animal’s vicious propensity—in
other words, in an action against the ownerof a dog, for an
injury committed by such dog to the person or to personal
property, the rule of law is that tho scienter must be
alleged and proved. As the act comes at once into force,
and contains nothing express to show that it is not intended
to have a retrospective effect, there is more necessity for
drawing attention at once to the above provision. The
alteration in the rule of law scems to us of doubtful advan-
tage, and exposes every farmer in the community to the
dangez of loss without misconduct on bis part. True, it
may be said, why should my ncighbour’s dog injure my
sheep with impunity? But every farmer must keep a dog
for his own protection, and dogs are not by nature inclined
to Lill sheep—in fact not one dog in a thousand will do 8o,
and the rule seemed reasonable enough that the owner
should not be held liable unless a mischievous propensity
developed itself. Blame can only attach to the owner of a
dog when, after having ascertained that the apimal has
propensities not generally belonging to his race, he omits
to take proper precantion to protect the public against the
ill consequences of those anomalous habits.

It secms strange that the Legislature should do away
with a wholesome rule as respects sheep only—afford pro-
tection to sheap, and not to men. Thus, if a dog worries
sheep, it is not necessary to prove that the owner ‘was
aware of the propensity of the dog to pursue er injure
sheep;” but if a dog grievously bites and wounds a grown-
up person or a child, the disposition of the animal to do so
and the scienter are still the gist of the action.

It is the knowingly kecping a dog accustonied to bite
mankind, that constitutes the liability in case any person
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is injured by such animal. And in an action for an iojury
alleged to bo done by a ferocious dog of the defendant,
known by him to be of that character, it was held, us most
of our readers know, that the plea of *“ not guilty "’ put the
scienter in isguo, as well as the character of the dog.

Now, without gatusaying the fact that there is a large
amount of money invested in sheep, and that n sheep is 2
veory useful and valuable animal, and withal & very gentle
creature, we must think that the Legislature, in its anxious
care to protect shecp and lawbs against feracious dogs, bas
lost sight of protection for women and children, to say
nothing of men, who might be supposed to bo able to pro-
tect themsclves.

ENGLISII BENCIL AND BAR.

Nr. Sergeant Pigott has besn appointed s Baron of the
Court of Exchequer.

Sir Roundell Palmer, Q.C., has been appointed Attorney-
General, in the room of Sir Wm. Atherton, Q.C., resigned,
owing to ill health.

The new Solicitor-General is R. P. Collier, Q.C. His
appointment is well received by the profession.

SELECTIONS.,.

THE COSTS OF ACTIONS IN THE SUPERIOR COURTS
OF COMMON LAW *

Probably no subject with which a lawyer is professionally
brougbt in contnot, is €0 unattractive and even distasteful to |
him as that of costs. Stili its importance is perceived almost {
without an effort of thought. The expense of bringing ard |
sustaining an action for tho vindication of a personal right may
be 8o great, or 80 capricious in reference to its incidents, as‘
to make recourse to the established tribunals tro perilous for |
the ordinary citizen, and thus, with the highest intelligence
and integrity on the Bench, it would happen that the adminis- l
tration of justice botween man and man would practically be
effected, if’ at all by extremely rudo expedients. Of conrse
this supposition is extrome and beyond all chance of reliza-
tion, at least in this country, but it serves to point out the
kind of impediment which an ill-adjusted system of imposing
costs throws in the way of the efficiency oiy otherwise perfect
Judicial sourts.

Persons unacquainted with tho details of legal practice
naturally enough imagine that there can be no difficulty in
the matter. A. basa claim against his neighbour B, to enforce
which he is obliged to seek the aid of a Court of Law. He
succceds in his suit: as s matter of course, in addition to the
claim which he bas thus established against B, he ought to
receive from him reimbursement of the expenses to which ho
has been driven for the parpose of vindicating his right. Or
on the other hand, he fails ; it is equally plain that hie ought
in this case to pay B. the money which resistance to an un-
founded claim has entailed upon him.

‘this theory is, however, little accordant with tho facts of
practice. Under hardly any circumstances does the award of
costs refund to the successful party the whole of the money,
which he has been forced to expend in the prosecution of his

* A Paper by Mr, J. B. Phear, read at a General Mooti,
§th, 1863, and orderod to be printed. 0g of the Soclety, June

suit, and not seldom is it that he oven fnils to obtain this
award. Ilow far it may boe possible or oxpediont to give tho
suitor complete relief in this respect is a grave question not
readily to {;o answered, but it may be safely assorted, that
the rules affecting costs in our common lnw courts are in o
most unsatisfactory state of intricacy, and that any principle
which may lio at the root of them, is almost concealed from
tho explorer amid tho entangloment due to the combined
vperation of discordant Acts of Parliament.

A singlo example will illustrate the condition of our law of
costa 1 —

An action for slander was tried at tho Summer Assizes of
1861, wherein thejury found a verdict fur the plaintiff, damages
1s.; it subsequently became o question for tho decision of the
Court of Common Pleas, whether or not the plaintiff was, under
these circumstances, ontitled to his [full costs. The Court ad-
judged only 1s,, and Erle, C. J., gave the reasons for this judg-
ment in the following words:—* I think thnt the 3 & 4 Vie,, c.
24 does not conflict with the statute of James, 8o as virtually
to repoal it, but that both statutes mnay stand together.”
| His lordship read the 2nd section of 3 & 4 Vic., o. 24.] “I
give thatseciion its full application. The plaintiff in an action
for slander has rccowre&j ?cse than 40s. ; he is, thercfore, to
have no costs unless the judge certifics. Tho judge has certi-
fied, and the question is as to the effect of his certificate. I
am of the opinion that the effect of it is to take the case out
of the provious enactiug part of the scction, and the plaintiff
then has the same right to costs as ho would have had sup-
posing the 3 & £ Vic.,, cap. 24 had nover passed. Then, by
the Statute of Gloucester, he would havo been entitled to his
full costs unless that right was qualified by any subsequent
right. His right is qualified by the atatute of James, which
says that in an action for slanderous words, where tho damnges
are under 40s., the plaintiff shall recover only so much costs
as damages (Fvansv. Rees, 30, L. J. C. P. 16, L. 0.9, C. B.
n 8. 391).

Thus, after hearing a most learned and sclemn argument,
fou' of the ablest judges in Westmioster 11all folt themselves
oblized to take the case out of the operation of a Statute of
Queen Vietoria, which forbade costs, then to remit it to
that of a Statute of Edward I., which gave roLL costs, and
finally to put it under a statute of James I., which had the
effect of giving the fortunate plantif one shilling costs!
Where can be found any satire upon our system of legal pro-
cedure more severe than that which is afforded by this matter
of tact piece of burlesque? Surely the time bas come for the
well congidered interposition of the legislature ; and as all the
law on the subjectis the creature of statute, a very legitimate
field fur consolidation and amendment lies opento the reformer.

It is not difficult to give a tolerably consise, yet compre-
hensive history of the various enactments, which ars at present
in force.

Previously to the reign of Edward I. costs of suit were not
it seems, given fotidem verbis to the successful party. Lord
Coke (2 Inst. 288) remarks, *‘ by this it may bo collected that
justice was good and cheap in ancient times.” Howerver his
lordship’s inference is not inevitable, for there is little doubt
(Recve’s Hist. Eng. Law, 400) but that it wag then the practice
for juries to forra an estimats of the costs, and to include the
sum 80 arrived at, in the amount of damages awarded by them ;
moreover, if this estimated sum ulﬁmxmﬁy proved insufficient
to cover the actaal costs, the courts used to award increased
costs. Still wherever, as in real actions, the verdict of the jury
did not take the form of damages, no costs could be recovered.

To put things on a more satisfactory footing, the 6 Edw. I.,
¢. 1, commonly known as the Statute of Gloucester, was passed.
The first section of thie Act gave damages in certain real
actions to which they had not before been incident; and the 2nd
section provided, *‘that tho demandant may recover against
the tenaut the costs of his writ purchased together with the
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damages abovo said ; and this act shall hold place in all cases
whero the party is to recover damages.” Tho words * costs
of writ purchased,” wero construed to mean all legal costs of
suit, (2 [net, 288), and with this interpratation, the sentenco
which follows them was held to confer upon tho plaintiff in
any action whatovor, provided ho recovered damuges no matter
how small, n strict right to his full costs of suit, in addition
to thoso damages.

This statuto still constitutes the only foundation on which
& plaintiff can bave his right to costs, It dues not, however,
ombrace every crse in which a plaintiff gains his suit; for it
has been determined in o somewhat narrow spirit, that whero
the plaintiff, as in the case of a cummun infurmer suing for a
penalty, has no right of action vested in him previously to
the action boing brought, he doos not *‘ recover damages”
within the mcnnin% of the Statute of Gloucoatoer, and thorefore
is not included within its provisions, (Pilfold’s Case, 10 Rep.,
116 a.; Tyte v. Glode, 7. L. R. 267, and the College of Phy-
sicians v. Harrison, 9 B. & C. 524).

Notwithstanding that veiief wos thus oarly givon to a success-
ful plaintiff, no menauro of it was cxtended to n defondant untit
tho reign of Henry VI1L,, when it was enncted {23 ITen. VIIL,,
¢. 15), that in certain specified actions only, after non-suit or
alowful verdict against the plaintiff, the defendant should have
judgmont to recover his taxed costs against the plaintiff.
Much of the remairing inequulitg between the two parties
was removed by the 4 Jac. 1., ¢. 3, which gave costs to the
defoendant, succossful by nonsuit or verdict, *in all actions
whatsoever, whorein the plaintiff might have coata (if in case
Judgment should bo given fuor him.”) There still remained
the disability to recuver costs imposed by the peculiarity of
the wording of 23 Hen, V1II., c. 15, upon defendants in actions
brought by executors and administrators in their ropresentative
character. This was takon away by the 31st section of 3 &
4 Wm. IV, o. 42, subject to the power of the court or a judge
to otherwise order. And finally, the 8 & 9 Wm. 3, ¢ 11,
8.1, onlarged by 3 & 4, Wm. 4, c. 42, 8. 32, placed ove of
seve~sl defendants, who obtains a verdict, or against whom a
a nnlle frosequi is entered, in the same position as if the ver-
dict had been in favour of all defendants alike, reserving power
to the judge at the trial to relieve the plaintiff from the costs of
such defendant, by certifying upon tge record that there was
reasonable cause for making him a defendant in the action,

So far legislation was confined to dealing with the costs of
litigating matters of fact. But either party might defeat the
other on a point of law ; either the plaintiff or defendant, con-
ceding his opponouts facts, might demur to the legal results
sought to be deduced from them ; and if he succeeded in
maintaining bis position on that ground, certainly he had as
good a right to be reimbursed his costs of suit. as if he had
gained his point by disproving allegation of facts. This was
at last recognized by the legislature, and the 8 & 9 Wm. I1I,
¢. 11 (already referred to), developed by 3 & 4 Wm. IV, c.
42, 8. 34, gave tho costs of o demurrer to that party in the
action in whose favour it was determined.

Thus at last by the united force of the several statutes which
have been quoted, and which range in date from the reign of
Edward L., to that of William IV. (a period of 555 years) is
established, with a still imporfect generality, the right of the
successful litigant to the costs, which his adversary has obliged
him to incur; namely:—

The right of & Praintirr, whenever he rccovers damages
{excopting he be an informer), and whenever hesuc-
ceeds on demurrer.

The right of a Soe DereNpaNT, whether one or several
persons, whenever he obtains a non-suit or verdict, in
those cases where a successful plaintiff would get
costs, subject as against an executor or administrator
to the power of the court or judge to othorwise order ;
and whenever he succeeds on demurrer.

The right of ONR or sEverat DErexpaxTs (in case all d0
not succeed), whenover ho obtains a verdict or n nollé
prosequi is entered against him, subject to the power
of the judge who tricd tho ocnuse, tv certify that ho
was proyorly mado a defendant.

Might not the whole of this series of enrctmonts bo ndvan-
tagcously swept away, and & more complote and _eatisfactory
rcsulrt attained by ono or two scotions of a consolidating sta-
tute

So much for tho costs of the couse. The costs of tho fssues
are regulated by an entirely difforent sot of enactments.

It might be imagined, from the torms in which the earlier
statutes are couched, that tho dispute between cho plaintff
and defendant, as it a(rpoa’ad in the plendings, must neces-
sarly o single-hended. And yot this was not strictly the
cnso. A plaintiff could always embraco soveral counts in one
declaration, although the defendant was restricted to ono
answer to ocach of them with the additional privilege of
being ablo to divide into parts any count which ndmitted of
being so treated, and then to plend separately to each part.
Thus it frequently happened that, by the nct either of the
plaintiff or of the defendant, or of both, that a plurality of
issues botween them nroso for determination in the snme action,
If all these resulted in favour of the samo party, the state of
things was practically the samo as if there had been only o
single issue, and no dificulty on this account presented itsolf
in the application of the foregoing stututes relative to costs.
But it was quito otheriwise when some of the issues were found
for the plaintiff, and the remainder for the defendant. Inthe
end, the Ccurts of Queen’s Bench and Common Pleas appear
to have decided (Bridges v. Raymond, 2, W. Bl., 800, and
Pustan v. Stamoay, 5, East 261), that if the plaintiﬁ' succeed-
ed on any one of tho issues thus raised which circumstance gavo
him a verdict in a distinot cause of action, he was entitled to
the costs of the whola cause including in tho Common Pleas
tho costs of the count on which the defendant succeeded, with-
out any dedaction on account of those issues on which he had
failed, and that the defendant had no right to any costs -
less he defeated the plaintiff on all the issues, In the Exche-

aer, on the contrary, the practice (for there are no reported
3ecisions on the point) showed a more liberal spirit of inter-
pretation ; and when the judges, under the powers given them
by the 11, Geo. IV,, and 1, Wm. IV, c. 70, seo. 11, made the
new rules for securing uniformity of practice in the superior
courts, they adopted the practice of tKo Court of Exchequer
in this respect declaring that * no costs shall be allowed in
taxation to a plaintiff upon any counts or issues upon which
he has not succeeded : and the costs of all issues found for
the defendant shall be deducted from the plsintifi’s costs,”
(Reg. Gon. 1L 1.2, W, IV., r. 74.)

A nolle prosequi entered upon any counts or any part of &
declaration, was put on the same footing as a vorgicl: for the
defondont, by 33 sec. of 3 & 4, Wm. IV, ¢. 42,

The disability under which a defendant laboured of not
being able to pload more than one defence to the same cause
of action, was for the first time removed by the 4 sec. of 4
Anne, C. 16, which ompowered the defendant in any action,
with the lea’ 3 of the court in which it was brought, to plead
as many soveral mattors thereto as he should think necessary
for his defence. But in order that this multiplication of issues
might not be made the means of vexing a defeated plaintiff
with unnecessary expenses, tho 5th section of the same act
gave him tho costs of such of these double issues as he was
fortunate enough to win at the assessment of the court, except
in the case of & verdiot on an issue of fact, when the judge who
tried it certified that the defendant had reagonable cause for
raising it.  What result this construction of the statute
(arrived at in Rickmond v. Johnson, 7, Enst 553) produces in
practice is not always ascerteinable. Callender v. Howard,
10, C. B. 302, is one of tho last reported cases upon the point
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and thoero the learned arguments of Mr. Gray and Mr. Willes
was perfectly appalling by their length, by tho multitude of
cases quoted in them, and the ingenuity with which these
are applied. Nearly at the samo time, the Court of Exchequor
dcoided in Howell v. Rodbard, 4 Ex. 309 in direct opposition
to the judgment of the Court of Common Plens in Callendar v.
Joward.

Surely at this stage tho logislature might well bave intor-
posed to substitute something liko method and simplioity in
tho place of the mass of statutes which havo been described.
The logislaturo did step in, and by the 81st section of the Com-
mon Law Procedure Act, 1852, after cmpowering both tho
plaintiff and the defendant with proper leave to plead double,
provided that the ** costs of any issuo eithor of fact or law
shall follow the finding or judgment upon such issue, and be
adjudged to the successful party whatever may bo tho result
of the other issue or issues.” A most inadequate ennctment
and one which has alrendy been hold in Caznean v. Morrice,
2 Jur. n. 5. 139, to apply only to the issues raised in double
pleading ; in fact it only explains, and does not even repenl
the statuto of Anne. Wo have therefore ono more Act of
Parlinment added to our list of those which regulato costs,
with very little corresponding benefit.

So far we have been concerned with the gencral rights to
costs—

1st. O the party who Las been successful in the
whole suit.

2nd Of the party w10 has succeeeded on one or
more of the counts or causes of action, bnt not on all
the counts or causes of action involved in the suit.

3rd. Of tho party who has been successful on an
issuc or issues, but not on the cause of action out of
which it arose.

We now come to the class of enactments passed for the pur-
pose of limiting this general right.

It was discovered at an early period that the indiscriminate
award of costs to the successful party tended to encourage the
bringing of actions on frivolous, though technically rightful
grounds, and also favoured the vexatious choice of the higher
and more costly in preference to the inferior tribunals. To
check thig evil the 43 of Eliz. c. 6, was passed schich declared
that, “if upon any action personal to be brought in any of
her Majesty's Courts at Westminister, not being for any title
or interest of lands, nor concerning the freehold or inheritance
of any lands, nor for any battery, it shall appear to the judges
of the same count, and so signi?ed or set down by the justices
before whom the same shall be tried, that the debt or damages
to be recovered therein, in the same court shall not amount
to th_e sum of 40s. or above, thatin every such case tho judges
undl]usticcs before whom any such actions shall be pursued
shall not award for costs to the party plaintiff any greater or
moro costs then the sum of the debt or damago so recovered
shall amount unto, but less at their discretion.”

To explain this enactment it should be remarked that the
County or Sherifi”s Court of that time had cxclusive cognizance
(6 Ed. 1, c. 8 Kennard v. Jones, 4 T. R. 495), of all {seo
authorities in Com. Dig. County C. §) personal actions (unot
being for trespass vi e armis or for lands of frechold, &e.)
under the value of 40s.; and therefore it became s common
device for the purpose of taking the case out of the inferior
jurisdiction to lny the damages in the declaration at an amourt
above that sum. The framers of the statute struck at the
root of this mischief by making the certificate of the judge, to
the effect that the extra claim was not bona fide made, the
instrument of taking away the right to costs: in effect they
s2id to the plaintiff, *“If you will harass your opponent by
coming to the courts at Westminster, when you ought to
bring your suit in the County Court, you shall furfeit the right
vo full costs which success would otherwiso give you.” It'is
worth remarking that this statute was not acted apon for 150

onrs, until C. J. Willes, in WhAith v. Smith (cited in 2 Str.
232), for tho first timo gave the depriving certificate, that ac-
tion being represented ns o very paltry one brought for remov-
ing sand from Hunslow Heath.

In tho following roign it was thought necessary to do some-
thing still moro stringent towards repressing frivolous actions
for verbal defemation, and accordingly the 21 Jac. o. 16, 8. 6
onacted, that in all actions for slnndycrous words, wherovor
tried, if tho jury should nssess the damages under 40s., then
tho plaintiff should recover only so much costs ns the dumages
8o nsscssed nmount to, any law, &o., to the contrary notwith-
standing,.

So things remained in this respect until the 22 and 23 Car.
2, o. 9 was passed, which statuto, by tho construction of tho
Jjudges (3 Wils, 322 ; Marriott v. Stanley, 1 Man. & Gr. 853), was
limited in its application to actions of trespsss quare clausum
Jregit, togother with the personal actions cxcluded from tho
operation of the 43 Eliz. ¢. 6—namely, actions of assault and
battery and thoso in which title to land came in question. In
its treatment of these it diffored materinlly from its great pre-
decessor; for it laid down that if the jury gove less than 40s.
damanges the plantiff should not recover more costs, than the
damages so found should amount to, unless the judge certified
that an nssault and battery was proved, or that title to land
was chiefly in question. This section of the atatute is not
now in forco, having been expressly repealed by the 3 & 4
Viec. ¢. 24 ; but it is necessary to refer to it because of its sup-
posed connection with the 8 &9 Wm. 3, c. 11, of which Act
sac. 4 says, that * in all actions of trespass in any of his Ma-
jesty’'s Court of Records at Westminster wherein at tho trial of
the cause it shall appear and be cortified hy the judge under
his band, upon the back of the Record, that the trespass upon
which any defendant shall be found guilty was wilful and
malicious, the plaintiff shall recover not only his damages,
but his full costs of suit, any former law to the contrary not-
withstanding.” It has been held, in Botwyer v. Cook, 4 C. B.
236, that this meroly operated to mitigate the stringency of
the 136th section of the 22nd and 23 Car. 2. c. 9, and there-
fore that the repeal of the latter annihilatea both. Obviously
the words of the section have no meaning if there was nothing
antecedent to them which operated to take away costs in
cases where a certificate of wilful and malicious trespass might
possibly be given. But wero ths Court of Common Pleas
strictly right in saying the 136th section of the 22 and 23 Car.
2. ¢. 9, was the only enactment which had this operation?
A verdict for less than 40s. in an action for trespass, quare
clausum fregit, where title to land was not tn question, followed
by tho certificate, pursuaont to the 43 Eliz. ¢. 6, would have
the same deprivioz effect. Of course, if the giving of the
certificate is entirely discretiovary with the judge as is pro-
bably the case, the above decision is practically correct; bus
still this very indirect mode of repealing an express statute is
extremely unsatisfactory.

The 3 & 4 Vict., c. 24, is the only act relating to our pre-
sent topic which remains to be considered, It repealad, in ex-
press terms, the22 & 23 Car. IL,, . 9. sec. 136, ara imgliad\y
we must assume, the 8 & 9 Will, I1L, c. 11, sec. 4; it also
took actions of trespass and trespass on the case out of the
operation of the 43 Eliz,, c. 6. laving done this, the 2nd
gection enacted, that in activns of trespass on tae case, where
the plaintiff recovered less damages than 40s., he should have
no costs whatever, unless the judge or officer who presided at
the triul should certify that the action was really brought to
try a right, besides the mere right to recover damages for the
greivance complained of in the action, or that the trespass or
grievance in respect of which tho actinn was brought, was
wilful and malicious. And the third section provided, that
nothing in the Act should deprive the plaatiff of his costs in

an activa for trespass cuinmitted by the defendant, after notico
not to trespass.
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Wilde, C. J., in Hawyer v. Cook, concisely summed up the
effect of this most difficult statute by snying, that **a pluintiff
who recuvers less damages than 40s., in an action of trespass
or trespass o tho caso, 1s outitled to no costs unless the judyge
shall cortify that the action was brought to try a right, or
that the trespass or griovancoe in respect of which the nction is
brought, was wilful and malicious, except whoro the defondant
has had a provious potico not to trespass.”

Where there has been this notice, which must be mado to
appear on tho record by sugpgestion, if necessary, in which
case it may be remarked that the costs of an issue on the sug-
gestion, would not full within any oxisting ennctment, (Nor-
wood v, alt, 5, H. & N. 801), as the Act then does not ap-
ply, and no other act operating upon actions of trospass re-
mnins, the plaiatif is remitted to his full right under the
Statute of Gloucester.

Again, where o cortificate has been given under the 2nd
gection tho Act is also rendered inoperative, (Evans v, Rees, 30
L. J. C. P., 16), and the plaintiff either fulls under the scarcoly
more merciful restraint of the 21 Jac. 1, ¢. 16, sce. 6, which
only gives as much costs as damages, or obtains his full costs.

In all other personal actions, excepting tresposs and tres-
pass on tho case, where the verdict is for less than 40s,
damages, the 43 Eliz., c. 6, still governs the right to costa.

So much for the present state of the legislation upon costs,
a8 defined by the time-honoured quantum of 40s. dnmages.
It certaintly is not so explicit as to render an attempt at sim-
plification undesireable, even if there should be reason for
continu'm% the existence of a limiting point, which has long
ceased to have any practieal sigrificance,

Leat us pass on to the next set of limiting statutes, namely,
—the County Court and cognate Acts.

The modern County Court was established in 1846, by thae
9 and 10 Vict., ¢. 95, and the 58th sec. of this act limited their
Jjurisdiction, in vespect of the amouut in litigation, to cases
where the debt or damage claimed is not more than £20.
Over some of the cages within the class defined by sec. 58,
characterised by cortain circumstances of locality mentioned
in sec. 128, the county courts wero given a jurisdiction con-
eurrent with that of the superior courts, while over the re-
maiundar, the county courts obtain exclusive jurisdiction (to
use & somewhat incorrect but convenient adjective). Then
following the example set by the 43 Eliz., ¢. 6, though not
imitatiog its simplicity, the 129 sec. pruceeded to exclude from
thie superior courts, on pain of losing coats, not all cases within
the now county court jurisdiction, nor even all within its ex-
clusive jurisdiction, but all contracts within the latter, toge-
ther with so many torts within it as are defined by:the circum-
stance, that the damages do not amount to wcore than £5.

Why the logislature should have thus attempted to separato
actions for contract and tort, it is very dsfficult to conceive ; the
more 8o a8 they did nothing of the kind when fixing the
superior limit of the county court jurisdiction. The learned
Jjudges of the Court of Queen’s Bench lately, in Tatton v. The
Great Western Railway Company (6 Jur,, N. 8., p. 80v),
expressed very strong opinious against the reality of this dis-
tinction; and that case illustrateﬁ in & remarkable manner
the practical difficulty of observing it.

The latter part of the 129th sec., gave costs as between
attorney and client to the defendant, in certain cases where
the plaintiff did not obtain a verdict, unless the judge certified
to the contrary.

This statute expressly left untouched, the question of costs
in cases belonging to the coucurrent jurisdiction, and impli-
edly in the case of judgment by default; it also provided, by
Judge’s certificate, fur & mitigation of the penalty in the other.
However, as there was much practical inconvenience lying in
tho way of parties who wanted w avail themselves of these
advantages, the pruvisivos of this Act upon this point wero
superseded by the 13 & 14 Vic,, c. 61.

— Tty

Thoe 1at sco. of the 13 & 14 Viet, ¢. 61, incrensed tho
higher rango of the county court jurisdiction to £30, but it
mado nv alteration in tho L£20 and £5 as determining the
right to costs in the superior courts, so that cases triable in
the county courts may nuw be separated into three classes:—

First, Those whose circumstances 07 locality, placo them in
the concurrent jurisdiction.

Secondly, Those not so distinguished, and whero the amount
recovered does not oxceed £20 and £5, in contract and tort
respectively.

Thirdly Thoso not so distinguished, and whero the amount
recovered lies between £20 and £50 in oontract, and £5 aud
£30 in tort. iuclusive of the latter limit 1n both cnses.

Thoero is no check whatever, provided by this act against
bringing class threo into the superior courts. If class two, oz
any resoembling thom, are brought thare, no costs will be
awarded unless the judge shall certify on tho back of tho
record that it appeared to him at the trial, that tho cause of
action was one for which a plaint could not have been entered
in a county court, or that thero was sufficicnt reason for bring-
ing tho action in the superior court, or unless an order of
court or of a judge in chambers be obtained, under the rrovi-
sion of sec, 13, and finally those of class 1, if brought in
superior courts, and if only £20 or £5 ho recovered, will also
be awarded costs by an order under sec. 13, but not by a cer-
tificate. It must be ndded, that this Act expressly exompted
judgment by default from deprivation of costs.

Whether the words * judgment by default,” here used, are
confined to actions of contract, or whether they extend to cases
of tort, fullowed by an nssessment of damages on & writ of in-
quiry is not clear. However as to judgments by default in
actions of coutract this Joubt is now of no importance, for
if the amount of damages claimed, and therefore recovered,
does not exceed £20, the plaintiff is, by sec. 30 of statute 19

20 Vict., c. 108, deprived of costs, unless the court in
which the action is brought, or a judge otherwise directs;
and it has been held { fleard v. Fdey, 1, 1I. & N., 716), that
the effect of this is to remove default in an action on cuntract
from tho above exemption,

Previously to this change, sec. 13 of statute 13 & 14 Viet.
c. 61, which provided in cortain cases, a release by order of
the court or judge from de?rivation of costs, was repealed ;
nnd sec. 4 and statute 15 % 16 Vict., c. 54, substituted for

Thus we bave in force four County Court Acts regulating
costs in superior courts—one, the 9 & 10 Viet., c. 95, 8. 129
giving costs as bewteen attorney and client to a successful de-
fendant; another, the 13 & 14 Vict., c. 61, 53, 11 and 12, de-
priving a plain.iff of costs who obtains a verdict nut exceeding
£20 or £5 respectively unless the judge gives a certain cer-
tificate; & third the 19 & 20 Vict, c. 108, s. 48, places
judpment, by default in the same poaition as the verdict just
mentioned ; and the fourth, the 15 & 16 Viet,, ¢. 54, s. 4,
enabling the plaintiff, in any of these cases, to get his costs
restored to him under certain circumstances, by obtaining an
order from the court or judge to that effect. .

Aanalagous to the County Court Acts is the 15 Vic., . 77,
which re-organized the Sherif’s Court in the City of London
and made it, in fact, the county court for a Metropolitan dis-
triet. Secs. 120, 121, and 122, in effect, repeated the fore-
going enactments of the County Court Acts relative to depri-
vation and restoration of costs in actions in tho superior
courts. merely placing the Sheriff’s Court jurisdiction for
skat of the County Court’s, among the facts to be cc:}iﬁed by
the court or judge, aud making the disqualifying verdict * less
than,” instead of ** not exceeding,” £20 and £5 respectively.
But the 119 sec., which appears to have found its way into
the Act in a most unaccountat’e manner, intruduced an ad-
ditional restraint apon tho plaintiff’s right to costs. The
cnly mesning that can be given to it (and even this construe-
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tion, it may be remarked, rondors part of its wordssuperfluous)
is, that if o plaintiff in suporior courts, in any action on con-
tract, whick might with some oxcoptions, be brought in the
city court (whose jurisdiotion oxtends to £50 and is very com-
prehensive in rogard to locality‘) recover £20, and not more
than £50, he will be deprived of costs by tho defoudant
ontering a suggestion on tho record, unless he obtains tho
cortificato or order prescribed for the reliof of the other cases.

Nor aro theso all the Acts which profess to deal with limited
verdicts, for the 23 & 24, Vict., ¢c. 126, 5. 34, onaots, that in
apy action for tort in tho superior courts, wherg less than £5
is recovered, the plaintiff shall have no costs if the judge certi-
fies that tho action was not brought to try a right, and that the
trespass was not wilful and malicious, and was not fit to bo
brought. It is remarkablo that this section doos not place a
verdict of exactly £5 under tho dopriving power of the judge
but leaves it to tho chance of escaping the forfeiting section
of tho County Court Act.

Tke confusion into which matters are thrown by theso con-
current Acts of Parliament will be readily perceived from the
annexed diagram.

What, after all, is the result aimed at by thoe voluminous
mass of lepislation and judicial decision which has been re-
ferred to, and imperfectly deseribed? It is notbing more
than this ;—

1. To give the plaiatiff or the defendant, or some of the
individual defendants, should the action be brought against
more persons then one, accordingly as they respectively suc-
cood in tho contwsst hotween them, tho right to obtain the
costs of suit from his opponent.

2. To distribute between the plaistiff and defendant the
costs of tho respective issues whero several are raised by the
pleadings to one cause of action, and neither party has suc-
ceceded upon thom all.

3. To check vexatious litigation by prescribing some test
for tho purpose of sifting out of the superior covrts all actions
which either ought not to be brought at all, or might with
complete justice have been decided in an inferior court.

In addition to the general legislation upon the subject of
costs in the superior courts, which I have attempted to describe,
there aro many acts directed to the costs of action in special
cases, such asactions on judgments, actions for infringement of
patents, actions against persons for what they have done pur-
suant to a statute, actions for a debt of which affidavit has
been filed under the Bankruptey Act, actions brought by

orsons allowed to sue in forma pauperis, &ec., &c. The
enﬁth to which this paper has already run prevents me from
n;]n ing more than a passing remark upon one or two of
these,

It may be doubted that whather the privilege of suing
in forma pauperis is now needed under the conditions of
modern society. Scarcely a recent instance is known where
suits maintained through its aid have not proved vesatious.
Perhaps, howsver, its theoretical proprioty may justify leaving
the power of granting it in the discretion of the judges.

The favour shown to persons said to be acting in pursuance
of a statute is %enerally mispla. «d, for in ninety-nine cases
out of a hundre
erring officially, c» under specin. protection, until be learned
the fact from his pleader, and the plaintiff is as often inno-
cently tmpged into o ureless litigation. But setting aside
these considerations, and also the difficulty of practiczﬁly de-
termining whether the circumstances under which the jury
found fur the plaintiff entitle the judge to give his certificate
there sesms no better reason why, in cases of this class, the
costs skould be in the discretion of the judge, than that they
should be in tho mulutudo of others, where the defendant

» the offender had no notion that he had been{p

‘judgo, 08 is tho praotica in tho Court of Chancery, or adopt

o uniform mode of making thom, with as fow cxcoptions as
possible, nbide tho ovent of the action.

The subjoined draft of a bill will, better than any oxtended
comments on tho existing law, show how, I conceive, the
matter might bo ndvnnm{;eously dealt with by legislation,
chiefly in tho way of simplyfying and consolidating statutes at
prosent in operation.

It will bo obsorved that I proposo to return to the ancient
principlo of marking out one area only, as the space within

| which the judicinl discretion is to bo generally eserciseablo.

In choosing the liuit, I bave been guided by tho legislature it-
sclf, which thought fit to make £20 tho substitute for 40s. in
dotermining the now county court jurisdiction, The only
rcason which I ean imagino why tort should be allowed o
lower limit in this respect than contracts, if the notion that
more difficult questions of law ag to liability of the parties
may aris3 in them, notwithstanding the smailnces of actual
damage, than are involved in the construction of simplo con-
tracts. Tho truth of such & supposition I am not at all dis-

osed to concedo; and on the other hand, I should urge the
vt that the bulk of frivolous and voxatious actions—those
tormed essontinlly attornoys’ actions—is to be found amongst
thoso whore the damages for & wrong aro small. Cn the
whole, therefore, I have come to the conclusion that tho exi-
gencies of practice, de not mora than the impartiality of theory
recommend a distinction in this respect betweon actions on
contracts and actions on torts.

1. The first section of the draft bill repeals all existing
enactments on tho subjoct {at least ns far as I have beea able
to ascertain them), except those which apply to certsin special
forms of action, such as sci. fa. to repcal letters patent, pro-
ceedings in errors, &o.

2, Tﬁ: second gives coststo overy plaintiff who obtuins judg-
ment.

3. The third gives costs to every defendant who obtains
judgment, .

4. Tho fourth deals with tho case where there two or more
defendants.

5. The fifth distributes the costs of issues wkere several are
raiscd to the same cause of action,

6. The sixth provides, however, that in any action on a
judgmeant, and in any other action where the sum recovered
dyes not exceed £20, the plaintiff shall not be entitled to costs
if a certain certificato or order to tho contrary be obtained.

7. The seventh also provides that in case of an action on a
debt, of which an affidavit bas been filed in bankruptey, the
plaintiff shall not recover costs unless he be declared enti-
tled to them by a certain rulo or order ; and moreover, thatin
the absence of suchrule or order, bo shall be obliged to allow
the defendant his costs of suit out of the damages.

There are many objections ta this provision, but I have

ormitted it to appear here because it was advisedly leftunre-
pealed by the last Baokruptcy Act eo recently passed. If it
ba allowed to stand, I think it aught to be so worded as to throw
the burden of the certificato the other way, otherwise s rug-
gestion on the roll will be needed.
8. Tho eighth preserves the privilege of suing in forma

auperis.

9. Tho ninth interprets the words “action,” *plaintiff,”
¢ defondant,” * person,” ¢ judgment,” “costs of suit,” and in
directing that the last shall be cstimated and taxed as between
allorney and client, probably introduces the greatest element
of chango contained in the Lill. Why the successful litigant,
when recovering his expenses, should not bo permitted to ob-
tain the actual sum to which they amount under legitimate
taxation, I have never beon ablo to understand.

10. The fenth empowers the judges from time to time to

rommits the breach of contract or wrong without express| make rules for the more effectually carrying the bill into
malice. Either leave all costs to the decision of the court or' effect.
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THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

(Continued from page 234).

——

Or Tne Speciar ProvisioNs RELATING TO THE PROTECTION OF
CuERks AND Barviers, axp 10 THEIR PeNisnuext vor Mis-
CONDUCT.

PROTECTION OF OFFICERS.

The duties of officers, often complicated and difficult to
carry out, bring them constantly in unplensant contact with
suitors; and, taken from the boedy of the people, clerks
and hbailiffs cannot be supposed to know tho law in all its
bearings on their varied duties; so that if liable to vexa-
tious actions for every little error or slip in the performance
of their duties, men could not be induced to accept the
offico. It scems, therefore, but just that they, as other
subordinate efficess of the law, sbould be enabled to act
without fear. Express provision has been made to protect
them from insult, and from personal injury or interference
while in the discharge of their duties. The Legislature,
morcover, as in the case of constables and other public
officers, has provided specially for the reasonable protection
of clerks and bailiffs acting in good faith, although they
may fall into trifliug errors, or commit unintentionsl wrong.
Indeed several of the provisions for their protection are
taken from statutes long in force, for the indempity of
peace officers in the performance of their official duties.

Of the clauses iz the statute on this subject, some relate
both to clerk and bailiff; others relate to the bailiff only,
and those acting in kis aid. They are nearly all classed
amongst the ¢ penal clauses’” in the act.

The first in order is section 182, which, while it relates
generally to contempts in the face of the court during the
actual sittings of a division court, specially refers to offi-
cers of the court, and, if nothing more, would show the
duty of protecting from insult those who, from their posi-
tion in court, are under peculiar restraints as subordinate
officers. The cnactment as to this point provides, that if
any person wilfully insults any officer of a division court
during his attendance in court, the judge may order the
offender to be taken into custody, and may enforce a fine
not exceeding twenty dollars upon such offender, and in
cage of non-payment may commit to gaol for s month.

)
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The cnactment in scction 183 is kindred in character,
and, indircctly at least, bears upon th. protection of offi-
cers.  During the actual holding of the court, every bailiff
shall exercise the authority of a constable, with full power
to prevaent breaches of the peace, &o., in the court-roum or
building, or places adjacent.

Secction 184 relates moro particulnrly to direct assaults
upon officers, and the rescue of property scized. It isas
follows :-— If any officer :r bailiff, or his deputy or assis-
tant, be assaulted while in the execution of his duty, or if
any rescue be made, or attempted to be made, of auy pro-
perty seized under a process of the court, the person so
offending shall be liable to a fine not exceeding twenty
dollars, to be recovered by order of the court, or before a
justice of the peace of the county or city, and to be impri-
soned for any term not excced._g threc months; and the
bailiff of the court, or any peace officer, may in any such
case take the offender into custody, with or without warrant,
«nd bring him before such court or justico accordingly.”

The clerk is not mentioned by name in tho scetion, as
the bailiff is, but obviously comes within the meaning,
being an officer of the court. The words are, “any officer
or bailiff, or his deputy or assistant.” The object of the
clause is to protect all officers; and as to the rescue of
goods, by scction 208 all property seized under an attach-
ment against an absconding debtor, is to be forthwith
handed over to the custody and possession of the clerk.
TLe design is to make the rescue of any property in the
custody of the law pcoal; and it cannot be reasonably
doubted that clerk and bailiff are within the spirit of the
enactment.

The enactment in this section is cumulative, and a party
assaulting an officer could be indicted for the common law
offence. It may hero be remarked, that so far as relates to
a criminal proceeding, the process of the division court is
a8 much a justification to the officer by virtue of the
statnte, a8 a writ of execution out of a superior court to
the sheriff. Upon an iundictment for an assault upon a
county court bailiff in the execution of his duty, the pro-
daction of the county court warrant for the apprehension
of the prisoner was held to be sufficient justification of the
act of the bailiff in apprehending the prisoner, without
proof of the previous proceedicgs authorizing the warrant,
even though the judgment be obtained iu the one county,
and the warrant sent for executior into a different county.

The county courts in England are similar to ounr division
courts, and section 184 of the Division Courts Act is taken
from the 114th of the County Courts Act 9 & 10 Vic. cap.
95, and nearly word for word the same.

It would scem that deputy clerks and bailiff's assistants
are within section 184.
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CORRESPONDENCE.

Diviston Courts— Abandonment of cxcess beyond $100—Effect
thereof when less than $100,

To tue Epirors or tae Law JoUurNaL.

Gentrewex,—I would ask your opinion on tho following
point of Divisicn Court practice: .

A person has a claim against another, amouanting to, say,
$110, and he sues in the Division Court, abandoning the ex-
cess of 310 above the jurisdiction of the court. In his parti-
culars of claim ho charges the defendant with all the items of
account, and states that tho excess of $10 is abandoned. Sup-
posing that the plaintiff succeeds in proving only such items
as amouat in the whole to $80, would the judge act correctly
in deducting from that sum the excess of $10 abandoned, and
giving judgment for $70 only, on tbe ground that the aban-
donment of the $10 was equivalent to the crediting of it, and
that amount of the plzintiff’s credits shonld be deducted from
the amount of proved debits ?

I ask this question, having frequently seen causes decided
in this way, and being inclined to doubt the correctness of the
principle.

If followed out, the ruling would in some cases lead to
rather curious results. Suppose the claim were for $180, the
plaintiff abandoning $89, and from want of proper evidence
he was prevented from proving all’bat $60. The S80 must
still be credited to the defendant, according to the ruling; and
the plaintiff, instead of getting a judgment for $60, would
have a verdict against him for $20!

Yours, very truly,

Prescott, Oct. 6, 1863. L. E.

[The question is one which will admit of some argument,
and the statute might with advantags be more explicit. It is
worthy of notico that \i.e only clauso in the act which gives
an express right to abanden tho excess over S100, would
appear t6 apply only to suits against absconding debtors
(Con. Stat. U. C. cap. 19, scc. 205). Section 59 of tho same
act gives the right only by implication, but, taken in connec-
tion with the Division Court rule, which may be considered as
part and parcel of the act, we suppose the right cannot be
questioned.

It may be said that & sum once abandoned cannot e
recelled or claimed, and that therefore a plaintiff or defendant,
having proved a certain portion of his account, should pro-
perly suffer a reduction of the sum abandoned from the amount
80 proved, as otherwise he would be giving up that which ho
really never had a right to olaim, so far as his evidence went
to show. Wo cannot think, however, that the Legislature
intended that this abandonment should be taken in its literal
sense, and doing so would clearly in some cases work injus-
tico. We beliove that tho spirit aud true meaning of the
enactment is, that a suitor may claim all ke can prove, not ex-
ceeding $100, and that any decision to the contrary is at all
eveats not in accordance with cquity and good conscionce.—
Eps. L. J.]

UPPER CANADA REPORTS.

COMMON PLEAS,

(Reported by E. C. Joxes, Esq., Barrister-at-Law, Reporter to the Court.)

MerrarL v. ELvis ET AL

Om. Stat. U. C. cap. 24 sec. 30—Efect thereof— Repleader.

Whero platntiff declarcd upon a recoznizance of bail, aated 6th Decomber, 1854,
alleglog as a breach that the principal departod frum the linite, without being
released therefeom by due courss of law, and defendant pleaded—1. That the
recognizanco was entored into before 5th May. 1859, and that afterwards the
principal surrendered himsolf 1ato the custody of the sherltf of the couaty of
Beant, xud while fa such custody gwve and substituted for tho recugnizance a
bLund, In conformity with Con, Stat. U C. cap. 24 sec. 30, which was allowed by
the county judgo, and so that the recognizance was released and discharged.
2. A stmilar ples, with tho cxception that it was stated the allowauce was en-
dorsed after the commencement of the action ; and plalntiff took issue on tho

feas, and stated th it he sued not for the causo of action in the pleas adwitted,

ut for tho non-performance and breach of tho condition of the recoguizance
prior to the substitution of the bon ; to which tho defendants rejoined that
the alleged nca-performance and brwach 10 the replication mentioned are the
fGeatical breach and non perfortaance sot out fo the declaration: on which tho
plaiotiff joined Jasue; and the jury found a verdict for plaintiif on the first
isxue, with damages assessed at 31,651 59, and for defendant on the second and
third fasues; the court made absolute a rule to set aside the verdlct,an’
awarded a repleader, on payment of costs by plalntifl.

Semble, Con. Stat. U. C. eap. 24 sec. 30, which enacts that persons who, beforo 4th
Muy, 1859, had given bail or security under a writ of ne exeat or ca. sa, may
surrender themselves into custody, and substitute for their bonds or other
security theretoforo given, a tond or other socurity to the effact and amount
mentloned i the act, and thereupon the exlsting ball or recurity shall be dis-
charged or reloased, does not destroy a csuso of action which had accrued for
breach of the condition of the original sucurity before the giving of the substi-
tuted encurity.

This was an action of debt on a vecognizaree of bail, dated 6th
December, 1854. The writ of summons ;..aed v 11th August,
1862,

The declaration alleged that defendants, by recognizance, became
bail for one Thomas T, Transom that he should remain at the suit
of the plaintiff, within the limits of the gaul of the county of Brant
until released therefrom by due course of law, and, in the event of
his failing, that they would 1):3' such sum of money, costs, sherifi's
fees and poundage as the said Transom was liable to pay on the
writ of ¢« sa,, on which he had been arrested ; that the defendants
justified in duc form of law; that the recognizance was duly filed
in the office of the Deputy Clerk of the Crown and Pleas in tho
county of Brant, and notice given to the plaintiff; that the recog-
nizance was enrolled of record; and that Transom was duly admit-
ted to the limits of the said gaol, in pursuanco of the recognizance
and of tho statute. Yet Transom departed from the limits without
having been released therefrom by duc course of law, and thet
neither he nor defendants have paid the said sums of money.

The defendants pleaded—~1st. That the recognizance was entered
into before the 5th May, 1859 ; that afterwards, and after the pass-
ing of the act (Con. Stat. U. C. cap. 24 scc. 30) aud before the
commencement of this suit, Transom surreadered himself into the
custody of the sheriff of Brant, and, while in such custody, gave
and substituted for the said recognizance a bond, in conformity
with that statute; and, within thirty days from the execution of
the bond, procured it to be allowed by the judge of the county
court of the county of Brant, and the allowance to be endorsed
thercou, which bond is filed in the office of the sheriff of the county
of Brant, of all which premises the plaintiff had notice, and so
defendants say the recognizance was released and discharged.
2nd. A similar plen, only stating that the allowance of the bond
was endorsed after the commencement of this suit.

Replication—The plaintiff takes issuc on the pleas and says that
he sues not for the causo of action therein udmitted, but for the
non-performance and breach of a condition of the said recognizanco
made by Transom, prior to the giving and substitution of the bond
and the allowanco thereof.

Rejoinder — As to so much of the replication as states that tho
plaintiff “ sues not for the cause of action (in the pleas mentioned,was
apparently meant, as the replication contained the words * therein
mentioned”) but for the non-performance and breach of a certain
condition of the said recognizance, in the said declaration men-
tioned, made by the said Transom, prior to the giving and substi.
tution, &c.,” that the nllcﬁcd non-pcrformnncc and breach, in tho
replication mentioned, are the identical breach and non-performanco
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assigned and set out in the declavation, and except as in and by
the pleas is admitted, there has been no breach or non-performance
of the condition of the recognizance by Trausom.

On this the plaintiff joined issue,

The case was tried at Brantford, at the Autumn assizes, 1862,
before Richards, J.

The defendants admitted the departure stated inthe declaration,
The plaintiif admitted that ginco the departure compluined of, und
on 4th August, 1862, the defendant in the original action gave the
bond produced under the statute, which was allowed by the judge.
The judge's certificate was taken as evidence of the allowance.
Tho bund was datud August 4th, 1862, and was made by Transom
and the two defendants, jointly and severally, to the sheriff of
Brant, in the penal sum of $3,216.  The condition was (after recit-
ing that Transom was arrested under a ca. se directed to the sheriff
of Brant, to satisfy the pluntiff the sums for damages and costs,
with interest, as therein set forth, and that Transow, i 5th De-
cember, 1834, gave bail in the said action in due form of law, and
hath ever since remained and then was in the limits of the said
gaol, under the bail so given; and that being desirous of obtaining
the benefit of the statuie, had surrendered himself to the enstody
of the said sheriff, and was in close custody, and, while in such
custody, had, with two sufficient surcties, exccuted the seid bond
that if Transom should observe and obey all notices, orders an
rules of court, tonching or concerning him, or his answering inter
rogatories, or his appearing to be examined viva voce or otherwise,
or his returning or being remanded in close custody, and if, on
reasunable nutice o the now defendants, they should produce
Trarsom to the sheriff of Brant, as provided by the statute, and if
Teansom should, within thirty days from the exccution thereof,
procure the bond to be allowed by the judge of the county court of
the county of Brant, and such allowance to be endorsed thereon,
the bond shoeuld be void.

‘The allowance was endorsed on the bond, as having been'made
by the county cuurt judge, un the 13th August, 1562,

The jury found «'verdict on the first issue, and assessed the
damages on the breach at $1,651 59, and for the defendants on the
gecond and third issues,

In Michachmas Term last Freoman, Q.C., obtained a rule nisi to
set aside the verdict rendered for defendants and t& enter a verdict
instead for plaintitf, on the ground that the second and third issues
were immaterial, and that the sceond plea shews no defence to the
action, as the giving of the bond therein mentioned is not a defence
to a breach of the recognizance declared on, or for judzment non
obstante veredicto for the defendants on the second and third issues,
or to sct aside the verdict and grant leave to the plaintiff to with-
draw the new assigninent, and demur to the defendants” pleas, on
the ground the pleas ave not good in law, and that the issues thereon
are immaterial.

Wood shewed cause.  His argument was, that the declaration
only contained one breach, to which the second plea contained a
full answer in point of law, and that the issue on the rejoinder,
that the breach menticned in the replication is the same as that
stated in the declaration, was found for the defendant, thus affirm-
ing the latter part of the rejuinder that Transom commutted no
bireach of the recognizance, except that justified by the plea. Jle
refereed to Thompson v, Lock, 3 C, B. 510; Jdmonds ~. Lewley, 6
M & W. 281, Mller's case, 1 W. Bl 451; LeMesurier v. Snuth, 2
UV.C. 0.8, 479,

Freeman, Q.C., contra, admitted he had no anthority for the first
pari of the rale, which had been inadvertently inserted. But he
urged that onc or other of the alternatives in the latter part of the
rule should be granted.  As to the first plea it was untrue, as the
cvidence shewed and tiie verdict established, and on that the plain-
tiff ought to retain the damages given,  The second plea, though
true in fact, was no defenee, unless it could be held that the statute
had the retrospective effect of curing a preceding breach of the
condition of the recognizance.  He did not rely much ou the repli-
cation as a new assignment, treating it as not very intelligible;
but as the second plea conld only be sustained by a retrospective
construction of the act, it was, he contended. no defence in law,
and, therefore, the verdict on it should not preclude the plaintiff
from recovering.,  He veferred to Waine v, Beresford, 2 M. & W,
818, Baynes 7. Brewster, 2 Q. B. 375, Cooke v. Learse, $ (. B.
101.1066,

Drave, C. J. C. P.—The statute 22 Vie. eap. 33 see. 7, which is

] incorporated in the Con. Stat. U. C. cap. 21 sec. 30, reads thus—

“ Persons who have heretofure (o, e, betore 4th May, 1859) given
bail or seeurity under n weit of ne aceat or cdpias ad satisfacicnduwm
may surrender themselves into custody, or may substitute for their
bonds or other security heretofore given under the writ a bond or
other see ity to the effect aud amount mentioned in the preceding
sections of this act; and thereapon in either case the eaisting bail
or security shall be discharged or released.”

The roplication which i3 to both first and second pleas, asserts
that the breach of the condition of the recognizance, for which the
action was brought, took place befure the giving of the bund, and
the substitution thereof for the recognizunce. That may be o,
whether or not the breach took place before the 4th May, 1859 (the
day when the 22ud Vie. cap. 33 was passed). It is, nevertheless, a
very different question whether the statute was intended to relieve
defendants from liability on 2 recognizanc: previously forfeited, or
only from an unforfeited recognizance, by the subsequent surrender
of the debtor, or the substitution of a bund fur such recognizance.
In cither case the replication asserts no new fact, for by the terms
of the statuto the substitution of the bond discharges the prior
security, the breach of which, if it ever happened, must have hap-

wened before it was discharged; but it does not state whether such
reach occurred before or after the 4th May, 1859.  Nor dues the
rejoinder help, for it merely asserts that there never was more than
one breach, but throws no light on the question when it occurred.

I am not satistied that as between the execution creditor and
debtor the allowance of the bond is of any importance.  Rendering
the original act it would ratherseem that the only object and effect
of such allowance is to relieve the sheritt from further responsi-
bility  1f so, both pleas in substance contain the samne defence,
and the verdict is for the plaintitf on the one and the defindant on
the other.

It does not, however, appear on any part of the record whether
the breach complained of occurred befure or after the 4th Muy,
1859, and the application of the statute to this case may be fuund
to depend on the guestion which of these two is the fuct relied on,
at least there is an opening for the two distinet questions; and we
are not, 1 think, called upou to determine the law on the plnintiff's
right of action, before we are distinctly informed on what lht- relies,

I think, therefore, we should make absolute as much of the rule
as relates to setting aside the verdict, and granting a repleader on
payment of costs by the plaintiff.  He can then demur or reply to
the pleas as advised.

See Plomer v. floss, 5 Taunt. 387,

CHANCERY.

(Reported by ALrX. GRaNT, Keq., Uarrislier<at-Law, Reporter Lo the Churt.)

SceaLLy v. McCarruym,
Municipal debenture=Lialality of person negociatng.

A person negociating tho raleof a munieipal debwntuse {s notanswarablo that the
wmuotelpatity will pay the ainount zacuncd by the debenturo.  Where, therefore,
a owpship ipality fo pur of the Muoicipal Corporation Act of
1849, pased & by-law for the purpoxo of granting s loan of money to tho
Bayhsw, Richmond and Port 'Burwelt RRoxd Company, and jssuad debentures
therennder, which wero sabeuuently declared to b filegal i consvpnence of
the road company not having been properly constituted: the court in the
alsenco of any proof of fraud, refuscd to order ovo of tha directors of the roud
company to refund the xmount paid to him upoa ihoe aale of vne of such debens
tures.

The bill in this case was filed by Anthony Sceally againet Eliza
McCallum, Heman Dodge, Shook McConnel, David \Merritt and
Sylvester Cook, setting forth that in the years 1853-4 certain
perrons in Bayham agreed to form a joint-stock company. for the
construction of a road in that towaship, under the act 16 Vic., ch.
190, who took steps to incorporate the company under tho name of
the ¢ Bayham, Richmond, and Port Burwell Road Compaay,”
and that the persons so forming tho company fixed the sum of
£4000 as the amount nccessary for the construction of the road,
and John McCallum, deceased, the testator in the bill mentioned
was a dircctor and the treasurer of the company, and that tho
municipality of Bayham bhelieving that the company was duly
constituted, passed a by-law for the purpose of loaning to the com-
pany the sum of £4000—which hy-law was sct out at length in
the bill.  This by-law the plaintiff in Lis biil contended was void
on several gronwls set forth in the bill, but which it is not neces-
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sary heroe to state. Nevertheiess, in pursnance of tho by-law so
passed, the municipality issucd debentures to the road company,
for the £4000 =0 required, in sums of £500 each, and which the
company gold to divers persons, amongst others, one to the plain-
tath, which he purchased from Jobn McCalluin, deceased, and purd
therefor £400 cash; and £10 bad been paid to plaintiff on
account cof the interest thereon; but the municipality re-
fused to make any further payments on account of such deben-
ture, alleging that the by-law so passed, and under wwhich the
debenture had beea so issucd was void. The bill farther alleged,
that when plaintiff purchased such debenturo be fully believed
that the debenture was a guod aod valid secunity for the sum mean-
tioned in it; also that the cumpany was a duly incorporated
company, and that he bad no notice that such debentare
was void, or tbat the company was not duly incorporated
until iong after payment of the money for the debenture, and
submitted that under the circumstances the contract for the
purchase of the debenture ought to be rescinded, and the money
paid by plointiff refunded to him. That the defendants Eliza
McCallum, Heman Dodge, and Shook McConnell were exccutrix
and executors of the last will and tectament of the said John
McCallum, whose cstate, it was alieged, was bound to make good
to plaintiff his purchase meney so paid for the said debenture.
The bill prayed relief accordingly.

The defeadants McCallum, Dodge and McConuell answered the
bill denying all improper conduct on part of the testator in the
sale and transfer of the detenture, and insisting that plaintiff took
the samo at his own risk, and that under the circumstances
appearing there was not any ground for the interfercnce of the
court. :

Roaf and Fitzgerald for the plaintiff.

Dlake for the defendants, who auswered.

SrrageE, V. C.—The cases cited by Mr. Roaf scem to proceed
upon the ground of implied representation.  When o party applics
to another to give cash for a bill of cxchange or other instrument
ho must be taken to represent that it is genuine, and the dealing
being with an agent of the party to receivo tho money was held
to make no didercnce where the representation was by the agent
ou his own behalf. Tbhis point was a good deal considered in
Gurney v. Womersley, (4 E. & B. 133), in which previous cases
were reviewed. The agent in these bill transactions is in fact
the person dealt with, the principal borrower is not dealt with
by the party advancing the moncy. This case differs from
those cited in two rcspects: ene, that tho instrument was
genuinc; the other that McCallum and the other directors of
the road company were only dealt with as representing the
company. It is not unlike the case put by the Chief Justice
Gibbs in Jones v. Ryde (5 Taunt. 494), that when forged bank notes
sre offered and taken, the party negociating them is not, and does
not profess to bo answerable that the Bank of England shall pay
the notee ; but he is snswerablo for the bills being such as they
purport to be. The testator McCallum negociated the debenture
with the plaintiff bat no special case is made against bim. The
one case is made against all the directors, which is shortly, that
the road company was not legally formed according to the statute;
and that the municipa! debenture of the township of Bayham is
an invalid instrumcat. It is not charged that the directors knew
that the company was not legally formed, or that the debenture
was invalid, or that any representations were made to the plaintiff
upon cither point. The debenture was sold to the plaintiff, and
delivered to bhim, and he paid the purchaso moncy, which appears
to havo been applied, with all other monceys received, towards the
construction of the road ; the contract was cownpleted; the
bill asks for its rescission—the equity being simply the fact of
the invalidity of the road company and of the debenture and the
refasal of the muvicipality to pay the latter.

I find no precedent for such a bill; and the authorities are
agninst such an cquity as that upon which the bill is founded. If
the sale had been by tho defendants in their iadividusl capacity
thero would be no such equity.  Wilde v, Qibson, (1 H. L.C. 605)
and Legge v. Croker, (1 B. & B. §06) cited with approbation by
all the learned lords who gave judgment in Wilde v. Gibson, were
much strooger cases for relief thaa this. Ia the casc defore the
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Lords, Lord Campbell adverting to the distinction between a bill
fur carrying into execution an executory contract, and a bill to
set aside a conveyance that had been executed, observes; ** With
regard to the first, if there be in any way whatever misrepresen-
tation or coocealment which is material to the purchaser, a court
of equity will not compel him to cumplete the purchase; but
where the conveyance has been exccuted I apprehend, my lords,
that a court of equity will sct aside the conveyanco only on tho
ground of actual fraud.” This proposition was only qualified in
the subsequent case of Shm v. Croncher (1 DeG. F & J. 618),
which was before Lord Campbell, as Chauncellor, to the extent
that if there is actual representation as to a fact which the defen-
daot had known, and had been actually a party to, and upon the
faith of which the plaintiff had acted, bis having forgotten the
fact, (supposing such a thing proved, though scarcely susceptible
of proof), would not relieve him from his lability.

Then does the circumstance that these defendants negociated
the debentures as directors of a road company make against them.
I think they did negociate them on bebalf of the road company;
and if so the law of principn!l and agent will apply to them. If
they made expressly or impliedly any representation in regard to
their principal, they will be bound by it, if untrue, and if another
has acted upon it, even though the agent believed it to be true;
but Mr. Story in his book on agency suggests this qualification,
that the rule would not, or might not apply if the want of autbority
was known to both parties: or unkow vo to both parties; and
authority is in favour of this qualification, for if the principal be
dead tho agent is not responsible for what ho does, in the belief
that he is still living. This was established in the case of Smout
v. flbery, (10 M. & W. 1) in which case Baron Alderson, who
delivered the judgment of the court, observed, that im all the
classes of cases ju which the sgv.t bas been held personally
responsible ; ¢¢it will be found that ho has either been guilty of
some fraud—has made som¢ statement which he knew to be false
or has stated to bo truo what ho knew to bo false; omitting at
the same time to give such information to tho other contracting
party a3 would enable him cqually with himself to judge as to the
authority undey which he proposed to act.”

Tried by this test I do not think that the defendants made
themselves responsible. It is right to consider what is necessarily
uunderstood by partics dealing together as the plaintiffs and theso
defendants did; or, in other words, whut wag the implied repre-
gentation. 1 do not think it can be taken to be more than this,
that the debentures were genuiae, and that the road company whom
they represented was s road company de facto. Agents for a
company canoot, I think, be intended to uandertake for the com-
pany, or to represent that all the formalities which are necessary
to its being duly constituted have been duly complied with.
Neitker the agent nor the party dealt with understand this; thero
i3 no such implied contract, and in the absence of bad faith thero
is no reason, and I thiok no law, to attach personal responsibility
in such acase. This, too, is a registered company, and the plain-
tiff had therefore the samo meansg as the defendaats of judging as
to its vahdity if hechose to act prudently. It is intimated in
the case of the Athenwum Lafe Insurance Company v. Pooley, (28
L. J. Chy. 119), by all the judges who decided the case, that it
lics upon the party buying debentures to ascertain all facts essen-
tial to their vahdity. IHero the plaintiff either made cnquirics, or
assumed that evarything was correct and regular when he should
bave enquired; and the loss ought not to fall upon partics as
innocent as himself, and who in no way misted nm. Io scems
indced to have acted on lus own judgment, for he took twme to
consider before he made the purchase, and if he did not ascertain
for imself that the debenture was & valid security, he gave tbo
partics reason to believe that he had satisfied himself upon that
point. It scems, indeed, that he really had done so, that he had
taken legal advice; and he is represented as an intelligent mao.

It is agreed on both sides that the debenture is uot valid,
though believed to bo valid at the tinie by the municipality as well
as others; the municipality at first paid interest upon it. In the
view that [ take of the casc it is not necessary to decide whether
the road company was validiy constituted, for even supposing it
not to bie so, I think the defendants not liable.

i think the bill should be dismissed with costs.
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IarrorLp v. Waruis.
Injunction— Recerver— Executor—Insolvency,

As a goneral rnle an asvignment for tho bouefit of ereditors will ho taken axa
declaiation of Insulvency, and equivaient to vankruptey in England; whero,
therefore, gome nf the legatees uf a testator filed a bill agaiost his executor and
two of the legatees, charging a tnal admluistration and allezing that the execu
tor, subsequuntly to the death of the testator had made an assizgnment for the
benefit of hils creditors, and that he wis insvivent, the court, upon motioa for
an injunetion and a recclver, bofure answer. under the clrcumstances granted
an {nterim lojunction and a recelver notwithstanding the executor denfed any
malsdministration of the estate, or that his ipsolvency was the reason for his
makfog the assignment of his estate,

Two of the legatees of the Jeceased testator S8amuel Harrold
filed a bill against his exccutor Wallis, hus widow, and tns unmarried
daughter, slleging, amung other things, that the executor had
been guilty of mal-administration, and wasingolvent, baviog made
an assignment for the benefit of hus creditors subsequently to the
death of tho testator. The bill prayed for an injunction and re-
ceiver; and

Ilodgins, for the plaintiffs, moved on affidavite, before answer,
i«g:‘l an injunction aud receiver, conformably to the prayer of the

ill.

McGregor, for the defendants, other than formal parties, op-
posed the motion, on counter affidavits, denying all the material
allegations of the plaintiffs, except the making of the assign-
ment,

Srracar, V. C.—The bill is filed by the two sons and the threo
married daughters of the testator, impeaching the will, as mado by
undue influence exercised by bis wife and by defendant Wallis,
who is named solo exccutor. The defendants are his wife and
Wallis, and the unmarried daughters of the festator (the bus-
bauds of the married daughtersare also defendants). Thisappli-
cation is for a receiver; it is grounded on alieged misconduct in
the administration of the cstate, and upon the alleged insolvency
of the executor, evidenced by his having recently, and since the
death of the testator, made an assigoment for the benefit of his
creditors.  The misconduct is denied upon affidavit; the alleged
insolvency is also demed, and an explanation is offcred in regard
to the assignment, that it was made to pacify creditors, who it
was cxpected would refrain from suing, upon secing the amount
of the assets; and it 1s alleged that the estate is more than suffi-
cient, to pay alltho debts in full; and there is some evidence in
suppaort of this.

1 think the weight of autbority is in favour of grauting the
application. In some cases a distinction is made between cases
whero the personal representative is an administrator, and where
he is an executor, the court interfering with more difficulty in the
latter case, becanse an executor is the personal choice of the tes-
tator; and wmere poverty, there being no misconduct, appears not
to be a sufficient ground for the appowntmeut of a receiver, It
was 80 beld by Sir William Grant, (Ama. 12 Ves. 5), but he gave
no direct answer to the suggestion, **suppose the exccator was
insolvent.” And it was also held by Sir Thomas Plumer in
Howard . Papera, (1 Mad. 141). that poverty alone was not o
sufficient ground ; but Sir John Leach beld in a subsequent case,
Dangley v. Hawk, (6 Mad. 46), that bavkruptcy was a sufficient
ground. In tuc early case of Mwldleton v. Dodswcell, Lord
Erskine (13 Ves. 26b), made the order on the ground of insol-
vency, though misconduct also was charged. 1In a casc two years
afterwards before Lord Eldon, Gladdon v. Stoneman, (1 Mad.
141, n), the order was made on the ground of bankruptey. The
question in that case and 1o Langley v. Hawck appears not so much
to have been whether bankruptcy was a sufficient ground for the
appointment of o receiver, as whether the circumstance of the
comtnission of bankruptcy having issucd before the death of the
testator, he must oot be taken to have intended to commat the
administration of the estate to bim, notwithstanding his bank-
ruptey. In Scott v. Deches, (4 Price, 346,) in the Exchequer, 8
recciver was granted on the ground of insolvency ; and in Mans.
field v, Shaw (3 Mad. 100), a hke order was made on the same
ground. Smuth v. Smuth (2 Y. & C. 853,) is not an authority the
other way: the exccutor and trustee had been n bankrupt some
hirty-aight years before, and the case was peculiar in its circum-
stances. The exceutor and trustee was himself interested, and
the court felt that they could not usefully or properly interfere.

Lord Abinger put it thus: *Then shon the threo trustees have
renounced and his sister is dead, what is to be dune? Ho is the
only person who can interfere.  Ro must do so for the benefit of
othiers if not for his own.” There aro no such difficultes in this
ocaze I think asa general rule that an assignment for the benefit
creditors must be taken as a declaration of insolvency, and
equivalent to bankruptey in England. The expectation that the
estate will be more than sufficient to pay the debts i full, is not
in my opinion o sofficient reason for taking the case out of the
ruie; that was one of the grounds upon which the application was
resisted in Langley v Mawk, and proceedings had been taken to
supersede the commission, but Sir Jobn Leach said ho must con-
aider baunkruptcy, notwithstandiog, 88 evidenco of insuvlvency.
This case is stronger for the interference of tho court. We have
the executors own act, and to that T attach more weight than to
the cxplanation he offers in regard to it.

There is also this in favour of the application, which is noticed
in some of the cases as entitled to woight: that the interposition
of the court i desired by & great majority of thoso interested in
the estate. The affidavits are conflicting as to tho fitness of the
executor for his office, and as to his honesty and punctuality, but
I proceed upon the grounds that I have stated. The question is
whether the circumstances sre such that the court ought to inter-
fero for the protection of the fund ; I have come to the conclusion
that this is such a case.

CIIAMBERS.

Reparted by Roseer A. Haruisoy, EsQ.,, Barristeral-Law.

Jonxsrox ET AL v. McKExNa.

Ejectment—Judgment in favor of several plaintiffs— Death of one—Ittur of habear
wunin a year—Issue of alias afler more than six ths—Necessily for recival—
Ezecution of wnt.

Hedld, 1st, That the death of one of two plaintiffs In cject t after jud t
(whero, for all that appoars, the recovery 1s joint aud survives), does not render
necessury 8 suggestionof the death on the roll 1o order to suppourt a writ of aud.
Sac poss. for rocovery of » of tho prem!

2. That where 1 vrit of habeas was {ssucd witbin one year aftor entry of judgs
ment, an alias writ lssued mory thao six yaars thercafter was regular without
roviving the judgment.

3. That where thw sheriff returped to tho firat writ of habeas, that “none camo
10 recefve | {00,"” the T plion of relea 4 of tho Judgmont did not arise
{u tho same maaner as if nothing had been done upon the judginent.

4. That tho second writ might be executed by the removal from possesslon of &
person who was the widow of o person that claimed uoder the judgment defon-
daot,

5. That a recovory on the judgment roll for tho wholeof a lot. when in fact plain-
tiff proved titls to the cast half ooly, s not such an irregularity as to cause
drfendant to movo agniost the judgment.

6 That the court or r judge wuuld in such a caso restrain plaiotift from taking
porseseion of moro than ho in fact recovered.

7. “That plainti in this causo baving endorsad his welt for th. recovery of the
cast half ouly, to which ho proved titio, there was no ground for the interfer-

ence of ofther court or judge.
{Chambers, Sept. 12, 1863y

C. S. Patlerson obtained a snmmoons on behalf of Patrick Turley
and Abraham Maybee, calling on John Johnston, his attorney or
agent, to show cause why the alias writ of hab. fuc. poss. in this
cause, and all process had thereon, shuuld not be set as.de; and
why Patrick Turley, who i3 now seized of the estate of the Hon.
George S. Boulton, whose teaant the above defendant was, and of
the legal estate of the lands in question, should st be restored to
the possession of the lands; or why the possession should not be
restored to the widow of James Williamson, deceased, as the tenant
of Turley, or to Abraham Maybee:

1 Beecause the writ is irreggularly issued, the judgment not being
revived, althongh one of the plaintifis is dead, and although tho
defendant is dead.

2, Beeause upwards of six years from the eatry of the judgment
elapsed befare the issue of the writ, and the said John Johnston
was not entitled to issue the writ without reviving the judgment.

3. Beeausc the writ was executed against a tenant of Turley's,
axainst whom there was no judgment.

4. Because the writ commands the sheriff to give possession of
lot No. 6, in the 7th concession of Murray, to plaintiff; whereas
jndgment was recovered against the plaintiff, claiming the sawe lot,

in an action of ¢jectment, brought by plaintiff in this court, againgt
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Abraliam Mayboe, and which last judgment was subsequent to the
Judgment in this cause,

By the atlidavits filed on behalf of the application, it appeared
that the patent of the lot issued to one Jumes Johnston; that the
heir-at-law (as it was said by Mr. Ruttan, but the heirship was
denicd by plaintiff) of the patentee sold this lot to Mr, Ruttan, in
tho year 1822; that Mr, Ruttan sold the cast half of the land to the
8on of the defendant, in 1834, that Mr. Ruttan, and those claiming
under him, have been in_possession since about the year 1880 or
1831; that in 1852, the plaintiff commenced an action of ¢jectment
against the defendant for the east half, and another action of ¢ject-
ment against Abraham Maybee for the west half, to whom Ruttan
had conveyed in 1846 ; that the plaintiff obtained a verdict against
MecKenna, but failed agamnst Maybee; that the samo evidence which
procured a verdict for Maybee could have been given in this shit
against McKenna, if there had not been some understandiag abont
it'(the defence was the Statute of Limitations); that judgment was
entered against McKenna on the 16th June, 1843, and a writof pos-
aession issued, upon which the sheriff’s return is endorsed—*“ that
no onc came to hun to show him the tenemeuts, or to receive the
possession;” that long before the alias writ issued, Wm. Johnston
and the defendant died; that the alias was delivered to the sheriff
on the 21st May, 1863, and re-exccuted on the 1st Junc by the cast
half being delivered to the agent of the surviving plﬂintiff, the said
half being then in the possession of Williamson, who claims title
under Sylvester McKenna; that the surviving plaintiff threatens to
put the writ in force against Maybee; that Geo, S. Boulton swned
the east half when this action was brought, although the defendant
was in possession; that Boulton, in 1837, conveyed this half to
McKenna, who mortgaged the same, wnd afterwards gave a deed of
it to James Willinmson, in 1858, who mortgaged it to John Hughes;
and that IHughes assigned the mortgage to Durand, who assigned
to Turley.

The title scemed really to be, on the part of the defendant, as
follows: Danicl Johnston, assuming to be the heir-atlaw of the

atentee, conveyed to Ruttan; Ruttan to Patrick McKenna, whose
heir-at-law the defendant was; the defendant to Robertson ; Robert-
son to D. E Boulton; D. E, Boulton to Geo. S. Boultan ; Geo. S.
Bouiton to Wm, McKenna; Wi McKenna to James Williamson,
James Willinmson mortgaged to Hughes; Hughes assigned to
Durand; and Durand assigned to Turley, who, on the application,
claimed as mortgagee,

1t was alieged that the reason the plaintiff delaged executing his
writ of pussessiva was, that an action would be brought against
him, and he would be turned vut of pussessiun, on the same evi-
dence which defeated him in the suit azainst Maj bee, and that the
case was purposely pustponed till the witneszes might not e forth-
coming.

For the plaintiffs, Meyers stated that the suit against Maybee
was not taken to trial by the plamtiff, but by the defendant; that
Sylvester McKenna and s wife were the principal witnesses upon
whose testimony as to the length of possession the verdict was
rendered; and that this evidence was opposed to all that McKenna
had always told Meyers. e also gave a full narrative of the pro-
ceedings. William Johnson swore he vas the heiratlaw of the
Patentee; that after losing the suit against Maybee, he made up his
mind not to proceed for the west hatf any further; that McKenna
applied for a new trial, but was refused it; that he never was aware
of any one being on the land till 1837, and that the evidence to the
contrary was untrue.

It appeared that Turley had lately commenced proceedings in
Chancery, and had perpetuated the testimony given on the trinl in
Maybee's suit, and was about to get a writ for possession from
Chancery, when, as he said, the plaintiff had forestalled him,

Richards, Q. C., showed cause. e argued: 1. The death of one
of the two plaintiffs is no irrcgularity, although no suggestion is
made on the roll of his death, and althouzh his name is stil used
a8 if ho were living (Arch. Pr. 11 Edn. 596; Qourke v. The ifayor
of Gravesend, 1 C. B. 777; Con. Stat, U. C. cap. 27, 8ec. 27). 2. That
the death of a sole defendant does not, in ¢jectment, abate the pro-
ceedings; because the writ of possession is against the land, or to
dceliver possession of the land, rather than against the defendant
personally ( Withers v, Harris, L. Ray. 808; Con, Stat. U. C. cap,
27, sec. 39). 3. That it was not necessary to obtain the leave of
the court, or of a judge, to issuc the altas writ, although more than

six years had elapsed since judgement wans entered, becanse an
original writ of execution had been issued within the year, and
returned and filed (Hall v. Boulton, 3 1. C. Rep. 142). 4, That the
plaintiffs, being entitled to possession, had the power to turn out
any one in possession of the land, although a stranger to the origi-
nal defendant; but in this case Mrs. Williamson, who was removed,
was in possession under persons deriving title from the defendant.
8. ‘That although, in the separate suits which the plaintifis brought
against the defendant and Maybee, the whole lot was claimed from
each defendant, and although the pliintiffs recovered against the
defendant for the whole lot, there is no repugnancy in the judgment
in Maybee's action being against the plaintiff for the whole lot;
that Maybee never was, in fact, in possession of the east half, and
there can be no estoppel in his favor against this plantiff in
McKenna's suit, to which he is a stranger.

C. 8. Patterson, in reply, argued: 1. The right of a survivin
plaintiff to go on in his own name and in the name of a decease
co-plaintiff, only exists where the judgment is joint and the interest
of the dccenscd’ passes to the survivor, which is not necessarily tho
case here; for the two plaintiffs may have been tenants in comnmon,
in which case the right of the deceased would not acerue to the
survivor, but would devolve upon his heir or devisee; and that
sce, 34 of the Con, Stat. U, C. cap. 27, does not apply to this case
at all, because this co-plaintiff died before this section of the act
was passed (Dury v. Cameron, 14 U.C. Q. B. 483; 14,15 U.C. Q.B.
175; Rex v. Colen, 1 Stark, N.P. 511 ; and Tidd’s Pr. 8th ¢d. 1170;
L., 9th ed. 1119, 1121). 2. As to a solo defendant’s death after
judgment in ejectment, it does not seem to be decided that it is
absolutely necessary to revive the judgment, although it is even
here recommended to be proper to doit. 3. That this alias has
been irregularly issued after the six years; because the plaintiff,
never having applied to get the possession under his original writ,
as appears by the sheriff’s return, must be considered to have
abandoned it, he cannot now, to avoid the necessity of a revivor,
call in aid this effete process (Doc d. Reymal v. Tucket, 3 Bad. 778).

Avay WiLsox, J.—As to the death of one of the plaintiffs after
judzment and befure the issuing of the alias writ, it is laid down in
Tidd's Pr., 9th c¢d. 1120, that “It is now scttled, that when there
ere two or more plaintifis or defendants in a personal action, and
one or more uf them die within a year after judgment, execution may
be had for or against the survivors witheut a sciere facias, but the
execution should be taken out in the joint names of all the plaintiffs
or defendants, otherwise it will not be wareanted by the ju\‘;:mcnt."
And this statement of the law is expressly supported by Jhde v, The
Mayor of Gravesnd (7 C. B. 777), aud in Cooper v. Norton (16
L.J. Q. B. 36%). The case scferred to in Tidd is Lenyer v. Brace
(1 Ld. Ray. 244), which was trespass against five persons, and
judgment against all.  The five bring error; and pending the pro-
ceedings in errur, unc of the five plaintiffs in error dies, upon
which the plainiiff in the original suit sued out execution against
all ive, nnEl it was held that if the writ in error had Leen certified
to the court that it had abated by the death of one of the five, in-
astuch as it was, until sv coertified, a supersedeas of the judgment
below, the plaintiff below might have sued out his execution againsg
the four living, and the fifth, who was deceased, without first suing
out a sci. fa. The argument is stated as follows: * Where a new
person shall take benefit Ly or become chargeable to the execution
of a judzment, who was not pariy to the judement, there a sci. fa.
ought to be issucd against hiin to make him a party to the judg-
ment, or in the case of exccutors and administrators; but where
the cxceution of a judgment i3 not chargeable or beneficial to a
person who was not a party to the judgment, there it is otherwise
as where there is a survivorship.”  In the sunc case, in 1 Salk. 819,
it is added, “There is no reason why death should make the con-
dition of survivors better than before.”  And Holt, C. J., says that
“a capias or fi, fa. being in the pereonalty, might survive, and
might be sued acainst the survivors without a sci. fa.; otherwise
if an clegit, for there the heir is to be a contributory.” Inthe snme
case, in 8 Mod. 338, it is said, * If two plaintitfs recover, and one
die before exccution, the survivor may take it out without a sei. fa.,
beecause he is party and privy to the judzment ; and if it should
happen that the dead man had released the judgment, the defen-
dant may bring aundita quercla, and Le relieved.”

In Withers v. Harris, T Mod. 8, c.. Ld. Ray. 806, judgment in
cjectment, upon the terms that there should not be exccution till a
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year and a half after; and whether this judgment could be executed
without a s, fa. was the sole question,  Holt, C, J., sid, “ You
may sue out excention in ejectivent within a year after judwzment,
in the name of n defendant who has died within the year, without
ase. fa.; because, in the writ Zab. fie, poss. you do not sy amainst
whom the execution is to be had, but it is ouly to have the josses-
sion.”

In Adams on Ejectment it is said, “ Where a solo defendant in
cjectment dies after judgment and before exccution, it has been
doubted whether 8 sci. fu. is necessary, beeause the execution is of
the land only, and no new person is charged ; but the surer method
is to suo out a sci. fa.”

In Neaenham, jun., v. Law (6 T. R. 577), one of two plaintiffs
died before judgment, but the suit went on to judgment and execu-
tion in the name of both of them. The defendant applied to set
aside proceedings. The plaintif surviving sued out a new rule to
strike out the name of the deceased from the execution, aud to sng-
gest the deceased’s death on the roll.  Lord Kenyon, C. J.: “This
objection should not have been taken by the defendant at all.  The

luintiff might have made the suggestion as a matter of course, and
1e ought not to be permitted to make the amendment.  Rule abso-
lute to amend without costs, the defendant’s rule being discharged.”

In personal actions, then, there is no defect in one plaintiff, as
survivor of his deceased co-plaintiff, who has died since judgwent,

roceeding to enforce that judgment by execution in the nam.es of
imself and of the deceased plaintiff; because there is a survivor-
ship in law of the rights of the deceased to the one who is living ;
and there is no one, in the language of the cases, “to take benefit
by or become chargeable to the execution of the judgment.”

It is argued, however, by Mr. Patterson, that that is not the fact
here, for 1t does not necessarily follow that the two original plain-
tiffs had such an interest as would accrue on the death of one to the
survivor; that they might have sucd under the statute as tenants

in common, or in sume ather capacity, character or interest, which
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show a jomt title, which would therefore, on the death of one,
devolve entirely upon the survivor, and entitle him, according to
the above decisions, to exceution for the whole ; hecause it would
appear on the face of the record that no one else than himself was
to take benefit by or become chargenble to the execution of the
judgment, Butif joint tenants, instead of joining in the dewise,
proceeded each on w separate demise for the whole, as they micht,
this would rot entice each one to a recovery for the entirety, but
only to his own particufar share, and would amount to a severance
of the tenancy, which, appearing upon the record, would prevent
the survivor frem claiming the entirety or more than his own share
upon the decease of his co-tenant.—Doe dan Raper v, Longsdale, 12
Last. 39; Doe dem Marsack v, Read, 12 East, h7; Doe dem Brown
v. Judge, 11 East, 288 ; Doe dem Whayman v, Chaplin, 3 Taunt, 120;
Doce dem. Hillyer v. King, 6 Exch. 791; Doe dene }’rmlr v. Goungton,
1 A. & E. 750; which last case contains some of the above, and
many other authoritics bearing on the subject.

The conclusion to be drawn from my view of the law is, that the
joint claim by two under the act of 1831, and a juint recovery, is
cvidence of a joint estate and title in the two plaintitis so recover-
ing ; and that a separate right, title or interest, 1f it existed, should,
however the writ was framed, have been foand by the jury, and so
entered on the record, to show incontrovertibly, for the purposesof
execution, that the rights of the plaintiffs were several. In fact,in
the absence of such several recovery, I must take the recovery, for
the purposes of execution, to have been and to be a joint recovery,
and therefore a title which does survive, and to which no other
person can take benefit or become chargeable.

This disposes of the first objection, and, from the cases before
mentioned, it disposes also of the second.

The third question, 1 think, is determined by the fact that an
execution did in this case in fact issue, and was also returned and
filed within the year The sherifi’s rcturn, that none camd to
receive possession, does not, I think, raise the presumption, which

was iudividunl, and not joint; and that by the act of 1851, under | Want of an execution altogether raised in law, that the plaintiffs
which this action was begun, “ the names of all persons claiming ) had released the judgment. Nothing done upon a judzment might

the property arc to appear as plaintiffs, which may apply to sepa- |

well raise this presumption, but something done upon 1t cowld not

rate interests,” and that the question at the trinl should be (except | Taise such presumption contrary to the act done.

in certain cases), whether the statement in the writ of the title of

the claimants is true or false, and if true, then which of the)

claimants is entitled, and upon such finding, judgment may be

As to the fourth objection, I think, without determining the ab-.
stract right of how far the sheriff may proceed in executing a writ
of poseession, that he was justihed in removing Mrs. Walhamson,

signed and execution issue for the recovery of pussession and costs, the actunl occupaut of the premises; because she was in possession

as at present in the activn of cjectment, and the sud
having the same and no other cffect than at present.

All this shows rather that although pluintiffs may join person-
ally now (which in cfiect they did under the former law as fictitious )
lessors of the fictivus plaiatiff ), the recovery shall be to the same )
effect and in the same manner under the present law, according to |

Judgnient l“

v right of her husband, who did daim tutle under Syivester
fcKenna, the defendant in this action, or those mn privity with
hims.  In such a case an activn for mesne pronts would, under the
old Iaw, have Leen maintainable awninst her.—Jdsoe v. W hitcomiie,
Bing. 46, Doc v. Hareey, s Bing. 259, Douv, Harlow, 12 A. & LL4v}
And lastly, that althvugh the plaintiff 's recovery is for the whole

the respective vights and interests of the clalmauts, as it would lot against the defendant, when in fact he prosved titie only to the
have been under the former law by the same persons stating joint | €ast half, and should have recovered for that only, the recovery
or several demises, according to the nature of their estates, sv itself is not regulnr., although ‘thc court will restran the plantatf
that if jeint tenants join now as plaintiffs, they shall recover the |98 motion from taking pussessivn of more than he actually proved

entirety ; and if tenants in cummon juin, they shall recover in
severalty, ag they could by proper demises under the onld law. ’

This 1 take to be the meaning of the statute, for the jury are to
say which of the claimants is entitled, and then judgment and exc. |
cution are to follow, as under the old law,  The case or Davy & !
Russell v. Cameron supports this view, )

Under the old law, tenants in common could not unite in a joint
demise. Their proper way was to state their interest in severalty,
althongh each one might state o demise for the entirety (2 Chit. on
Pler. 6th ed. 630). Joint tenants could lay a joint demise, but they
could also lay individual demises for the entirety. If tenants in
coinmon procecded each in the one action for their undivided shares,
the recovery of judgment would show on the face what portion
went to eachlessor; so that on the death of one, the surviver could
not have exccution for the share winch belonged to the deceased.
And if they proceeded in the one action by separate demises for
the entirety in each demise, they could only recover according to
the fact and nature of their title, and not for the entirety which
each claimed ; so that here again the recovery would, notwithstard-
ing the larger demand, shows what cach lessor was entitled to; so
that one, on the death of the other, could not claim the deceased’s
share.  So if joint tenants proceeded on a joint demise, as they
might, the recovery would follow the nature of the demmse, and !

title to if ke offers to exceed that limit, but in this case the plam.
tif has nut offered to do this, Lut has Limited his endorsation to
the sheriff to deliver the cast half ouly, and this is all which the
sheritt has delivered.
Upon the whole, I think, thercfure, the summons must be dis.
charged, with costs,
Summons discharyd, with costs,

Ix 1sE MATPER oF Greorrniy HawKINs,

HH1beas Corpus—~Common Law—Pmeer of yudye (o wssur—Con, Stat. U, €, cap 24
sec. St=Notapplicalie 1o plasnseffs agatnst wham drfendants i julyments
Jor cosls—Form of order of commtlal when made by gunvor judge of county court,

Held, 1. That at cotnmon law the judzes of tho Superior Cotirts of Cotnmon Law
for Cpper Canada base power to direct tho issuc ot writs of saleas corpus ad
suljicvndum In vacation, returnable either §n term or vacatioo.

2 'That 2 plaintiff apainst whom a defendant has recovered a judgment for costs
only in either of tho superlor courts of cownon law or & county court, I+ nut
liablo to b examitied or commiitted under sec. 41 of Con. Stat U C. cap. 24

Querre. must an vrder of committal made by a junior judgs of 3 county wourt,
under ave 41 of Con Stat U . cap 4. on the face of it show the death, Hluess,
unasoldublo abeenco ac absence on feavo of tho senior Judgo.

SemMe it uced not, fur tho maaim omansa presumuntur recle essa acta il be held

to apply.
N (Chambere September 14, 18:3)
The Sheriff of the united counties of York and Peel brought
up the body of Geoffrey Hawkins, under a writ of habeas corpous,
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dated the second day of September instant (in term time), nndI

fseued on a fint of Mr. Justice Morrison, by which the sheriff
waa commanded to bring the party before the presiding judge in
Chambers, or one of the judges of the Court of Queen's Bench,
forthwith, to do, reccive and suffer all and singular those things
which the said judge should then and there cunsider of him in this
behalf,

The writ was tested in term time, in the name of the Chief Jus-
tice of Upper Canada, and marked—

“ By Statute 31 Car., ad faciendum, subjiciendum, recipiendum,
Cus, C. Saarn”
and was not signed by any judge. .

To this writ the sheriff returned teat by virtue of it he had the
body of the party, whom he arrested on the third of September,
under an order, of which a copy was annexed to the writ, which
order was made by the junior judge of the county court of the
united counties of York and Pecl, for not attending and being ex-
amined according to an order and appointment.

The copy of order attached was in & cause in the county court
of the united counties of York and Peel, in which Geoffrey Hawkins
was plaintiff, and John Kenrick was defendant, and was as follows:

* Upon reading the summnons issued in this cause, on the seven-
teenth day of July instant, calling on the above-named Geofirey
Hawkins (judgment debtor) to shew cause why he should no* be
committed, pursuant to the statute, for not attending to be orally
examined, under the order made in this cause on the cleventh day
of June last, before William Mortimer Clarke, Esquire, the exam-
iner named in said order; and the appointment of said William
Mortimer Clarke made therein duly served on said Geoffrey Haw-
kins; and upon reading the aflidavit of service of ssid summons,
and the enlargement thereof, made respectively on the twentieth
and twenty-ninth days of July last, on the undertaking of said
Geoffrey Hawkins, by his counsel, that he would attend before
said examiner, William Mortimer Clarke, Esquire, at his office, on
Monday, the twenty-seventh day of July last, and Wednesday, the
fifth day of August instant, respectively, at three o'clock in the
afternoon of the said last mentioned days, and submit to be ex-
amined pursuant to said order; and upon reading tho several
reports of the said examiner, that tho said Geofirey Hawxins again
failed to attend on both said last mentioned days; and the several
affidavits of John Alexander Kains, to the same effect; and the
said snmmons, by virtue of the said enlargements, being now
returnable, and no cause being shewn to the contrary:

“1 do order, that the said Geoffrey Hawkins be committed to
the common gaol of the united counties of York and Peel (being
the counties in which the said Hawkins resides) for the period of
thirty days, pursuant to the statute in such case made and pro-
vided, for his default in not attending and being examined, presu-
ant to said order and appointment. And I'do order that the sheriff
of the said united countics of York and Peel to arrest and commit
the said Geoffrey Hawkins accordingly.

“Dated at Chambers, August 7th, 1868,

(Signed) “Jonx Bovp, J. J.

To the Sheriff of the United Counties of York and Peel.”

The kabeas corpus was granted on the afiidavit of Mr. Hawkins,
to the following effect, so far as it was material to the preseat
decision: that he was the plaintiff in a certain action against
John Kenrick in the county court, that Kenrick recovered a judg-
ment against Hawkins in the action for costs of defence and nothing
clse; that he urged in the county court against his examination
that the judgment was for costs only ; thatan order was made on
which he was arrested, that he was the judgment debtor in that
action: and that he was arrested on the order referred to,

It did not appear expressly by the return that the judgment was
for costs only.

The aflidavit on which the writ was granted stated this fact;
and perhaps sufficient might have been made out of the order itscif
to lead to the same conclusion,

Mr. Hawkins, upon the return being read and filed, moved for
his discharge upon several grounds, some, if not all of which, but
one—viz,, that he was entitled to be discharged, upon the ground
that he was not liable to be examined or arrested on a judgment
for costs only—were overruled at the time,

Robert A. Harrison shewed canse.  His argument and the cases
relied upon by him appear in the decision of the learned judge who
heard the argument,

Apax Wirsoy, J.—The question arises on the 41st scc. of cap.
24 of the Consolidated Statutes for Upper Canada, The 28%th sce,
of the C. L. P. Act of this country, which corresponds with the
60th sec. of the C. L. P. Act (1864) of England, must also be re-
ferred to, as well as sec. 160 and some of the following sections of
our Division Court Act.

The point raised is of somo importance, although not of much
difficulty, further than the presumed opinion of the ex-Chief Justice
of Upper Canada, then Mr, Justice McLean, hereinafter referred
to, intimating his holding a contrary opinion, mus® necessarily
make it so, and I shall be obliged, in vindicating my opinion, to sct
out the scctions referred to at large.

The Consolidated Act for U. C. cap. 24, sec. 41, provides that,
“In case any party has obtained a judgment in any court in Upper
Canada, such party or any person éntitled to enforce such judgment
may apply to such court, or to any judge having authority to dis-
vose of matters arising in such court, for a rule or order that the
Judgment debtor shall be orally examined upon oath before the clerk
of the crown, or before the judge or clerk of the county court
within the jurisdiction of which such debtor may reside, or before
any other person, to be named in such rule or order, touching his
estate and effects, and as to the property and means he had when
the debt or liability which was the subject of the actior: in which
judgment has been obtained was incurred; and as to the property
and means he still hath of discharging the said judgment, and as
to the disposal he may have made of any property since contracting
such debt or incurring such liability ; and in case such debtor does
not attend, as required by the said rule or order, and does nat
allege a sufficient excuse for not attending; or, if attending, he
refuses to disclose his property or his transactions respeeting the
same; or does not make satisfactory answers respecting the same ;
or, if it appears from such examination, that such debtor has con.
tracted or made away with his property, in order to defeat or
defraud his creditors, or any of them-—such court or judge may
order such debtor to be committed to the common gaol of the county
in which he resides, for any time not exceeding twelve months; or
such court or judgo may, by rule or order, direct that a writ of ca.
sa. may be issued against such debtor, and a writ of ca. sa. may
thereupon be issued upon such judgment, or in case such debtor
enjoys the benefit of the gaol limite, such court or judge may make
a rule or order for such debtor’s buing committed to close custody
under the 35th section of this act.”

The English C. L, P. Act of 1854 sec. 60—which is, in fact, the
same as scc. 287 of our C. L. P. Act—cnacts that, * It shall be Iaw-
ful for any creditor who has obtained a judgment in any of the
superior courts to apply to the court or a judge for a rule or order
that the judgment (}cblar shall be oraily examined as to any and
what debts are owing to him before o master of the court, or such
other person as the court or judge shall appoint; and the court or
judge shall make such order for the examination of such debtor,
and for the production of any books or documents; and the exam-
ination shall be conduacted in the same manner as in the cage of an
or:xl’ examination of an opposite party before a master under this
act.”

But this section of the C. L. P. Act, although corresponding with
the abovescction 41 in many particulars, is not the one from which
that sectinn has been taken, for this last section is not confined to
creditors only, and it goes far beyond the C. L. P. section in many
other respects.

The provisions with which it more nearly agrees are to be found
in scctions 1€0 and 165 of our Divizion Courts Act, which are
taken from the County Courts Act of England, 9 & 10 Vic. cap. 95
sccs. 98 and 99,

Scction 160 of the Division Courts Act enacts to the following
effect that “ Any party having an unsatisfied judgment or order in
any division court for the payment of anv debt, damages or costs,
may procurc a summons requiring the < fendant to appear ata
time and place therein named to answer such things as are therein
named; and if the defendant appears he may be examined upon
onth touching his cstate and effects, and the manner and circum-
stances under which Le contracted the debt, or incurred the
damages or liabilty which formed the subject of the action, and as
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to the means and expectation he then had, and as to the means and I
]woperty he still has of discharging the eaid debt, damnages or
inbility, and as to the disposal he has made of any property.”

Section 165 enncts in substance that if the party so summoned,

1. Does not attend, &c., &c.

4 If it appear to the judge that the party obtained credit from
the plaintiff, or incurred dle debt or liability under false pretences, |
or by means of fraud or breach of trust, or that he willfully con-~
tracted the debt or liability, without having had at the time a reason- !
able expectation of being able to pay or discharge the same,

5. If it appears to the satisfaction of the judge that the party
had, when summoned, or, since the judgment was obtained against
him, has bad suflicient means and ability to pay the debt or
damages or costs recovered against him, either altogether or by the
instalments which the court in which the judgment was obtained
was ordered; and if he has refused or neglected to pay the same
at the time ordered, whether before or after the return of the sum-
mons, the judge may, if he thinks fit, order such party to be com-
mitted to the common gaol of the conuty in which the party so
summoned resides or carries on his business, for any period not
exceeding forty days,

Section 170 authorises the judge to rescind or alter any order
for payment previously made agninst any defendant s0 swinmoned.,

Section 171 authorizes the judge to examine both plamtyf and
defendant, and also any other persons touching the several things
hereinbefore mentioned, under certain circumstances, vefore judg-
ment, and to commit the defendant to prison, in like manner as he
might have done in case the plaintyf had obtained s summons for
that purpose after judgmont,

Section 172 cnacts that no protection, order or certificate granted
by any court of bankruptey for the relief of insolvent debtors, shall
Ye available to discharge any defendant from any order of commit-
ment,

Section 173 declares that no imprisenment under the act shall
extinguish the debt or other cause of action on which a judgment
has been obtained, or protect the defendant from being summoned
anew and imprizoned for any new fraud or other defauit rendering
him liable to be imprisoned under this act, or to deprive the plain-
tif of any right to take out execution aganst the defendant.

Mr. Hawkins contended that under sec. 41, before stated, he was
not lishle to be arrested, beeause he was the plaintiff in the action,
and judgment had been recovered against him for costs only, and
le also maintained that the proceedings were open to several other
exceptions which I overruled. lie cited the case of Challin v.
Baker, 26 L. T. 206, in support of his view that an arrest could not
be made for costs only, and which he contended was applicable to
his case, although that was a decision under the English C. L. P,
Act, sec, 45, before set out, referring to where & ereditor obtains a
Jjudgment; and slthough our act, under which the arrest was
made, is more comprehensive than that section ; for hie argued that
the true construction of our act does not at any rate enable a
defendant to examine a plaintiff or arrest him, when a judgment is
for costs only.

dir. Harrison, contra, argued that the Legislature, in sec. 41, by
using the expression “nuy party,” did so advisedly, to afford
a defendant the very reasonable remedy which he ought to have
as well against the plaintiff, as the plaintiff against the defendant,
for the discovery of the plaintiti’s estate and cffects, in order that
they may be applied to the liquidation of the costs of the action,
which, it must be presumed, have been unjustly imposed upon the
defendant by the plaintifi”’s wrongful procecdings, and which may
amount to a large sum, and arc at all times of scrious consequence
to defendants; that the arrest is not for the non-payment of costs
~—which would be contrary to section 8 of the act—but for the
neglect and wilful contempt of the plaintiff to the order of the judge
—and that there i3 a plain distinction between the two cases, of
which the degision in Henderson v. Dicksen, 19 U. C. Q. B. 593, is
a very excellent illustration: and that the process has not been
pressed vindictively against the applicant, Hn‘ if he will now cn.
gage to appear and be examined according to the order of the judge

his longer imprisonment will not be insisted on.

Mr. flarrison referred to the decision given below of the ex
Chief Justice of Upper Canada, Mr, Justice McLean, in Meyers v.
Robertson, 6 U, C, L. J. 251, determining that the section is not

restricted to creditors, and is applicable to those cases in which
Judgments have beea recovered against plaintiffs for costs only,

Mr. Harrison further contended that this writ of habeas corpas
was not one which could be issued under the 31 Car. 1 cap. 2, tor
that act applied to criminal eases only, which thisix not; and that
the Imperial Statute 86 Geo. 11T cap, 126, which enables judges of
the superior courts to issue and adjudicate upon such writs in
vaeativn, in other cases than those which are embraced mn the
Statute of Charles, does not exténd to, and has never been ndopted
in this province; that the applicant should, therefore, have
applied to the court in term time, as he was arvested while the
courts were sitting, or must np&)ly in the cnsuing term, if he bo
then in custody; and he referred to Crowley’s case, 2 Swanst 1, as
a decision upon this point.

As 1 entertained very strong doubts upon the power of the judge
tu commit under the circumstances stated, I builed the applicant,
binding him to appear frum time to time before the judge in cham-
bers until the matter was finally disposed of.

The case of Challin v, Baker, 26 L. T. 106, which was cited by
Mr. Howkins, is as follows:

The defendant in that case was called upon by judze’s summons
to shew cause why she should not, under the 6Uth sec. of the C, L.
P. Act of 1864, attend before the master and submit to examina-
tion as to the debts due and owing to her or aceruing due; and
why, also, she should not produe all books of aecount, &e., relating
to such debts, The judgment had been obtained in ¢jectment.
Mesne profits were not claimed. A verdict was taken against the
defendant, she not appearing, and costs were taxed at £35 132, 2d.

For the pluintiff it was contended that he having obtained a
judgment, was entitled to an order to examine his * judgment
debtor.”

For the defendant it was contended that the plaintiff was not a
creditor who had obtained a judgment within the meaning of the
section; that although he may become a judgment creditor in res-
pect of his costs, yet the statute only applies to actions in which
the plaintiff is a creditor st the time of the action brought; that
in fact it refers only to ereditors bringing actions for the recovery
of debts or pecunisry demands in respeet of which they have given
credit. Platt, I, said that the statute clearly did not apply to a
plaintiff in cjectment, and therefore dismissed the summons with
costs.

The case of Meyers v, Robertson, 5 U. C. L. J. 234, referred to by
Mr. Harrison is as follows:

The defendant called upun the plaintiff to shew cause why a
writ of ca. sa. should not issue against the plainutifi for lns contenipt
in not appearing and submitting to oral exanunation, in pursuance
of an order and appointment, duly made under the 22 Vie. cap. 96
sec. 13, now forming sce. 41 of the Consolidated Act for Upper
Canada before referred to.

No causc was shewn by the piaintiff. The defendant applied
for the usual order for a ¢a. sa. under the statute. McLean, J., on
hearing that the judgment was in favor of the defendant for the
costs of defence merel r, refused the order, on the ground that no
ca. sa. could issue for costs only ; but he said “ he would grant the
order for committal of the plaintiff under the staute, and he
allowed the summous to be amended and again served for that
purpose.”

1 have considered both of the cases on this particular point to
which I have been referred, and while I quite agree with the deci-
sion of Baron Platt that under the clause relating to any creditor
having obtained a judgment, no power is given to a plaintiff in
cjectinent to proceed by the examination of the defendant, when
dlxc recovery is for coste merely, and which equally excludes a
defendant from so proceeding for his costs only, because in neither
case is the party applying * acreditor who has obtained judgment.”
I am not called upon to dissent from any opinion of Mr. Justice
Mcl.cag, because he made no decision that e defendant counld
examine, and arrest for not.submitting to ~v.mination, the plaintafl
in a case when the judgment had been recovered for costs only,
because Mr., Justice McLean pronounccd no decision whatever.
He simply granted a summons on the plaintiff to shew cause why
he should not be committed for contempt—a course which might,
and no doubt would heve been taken by any other judge, to hear
on argument what could be advanced in favor of or agaunst suchan
application. It does not appear that any order was ever made,
and it is quite clear that no vpinion was expressed upon the occa-
sion,
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There is then no authority contrary to the opinion which I enter-
tain upon the construction to be placed upon the 41st seetion of
this act.  And it this section be read in conneetion with see. 287,
there is a decision expressly in favor of my opinion.  Or if it be
read with the light of the sections of the Division Courts Act
before referred to, it will be manifest that this summary proceeding
to enforce the payment of a judgment for costs only cannot be
naaintained, because every word of these sections applies to plain-
tifls as against defendants only, and applies to those cases in
the same manner as the 41st section under consideration, where
the party proceeded against *contracted a debt or incurred a
liability ‘which formed the subject of the action.”

1 think that this section does, however, apply to other cases
than to those where the relation of creditor and debtor strietly
exists, for by this section any party who has obtained a judgment
may apply to have the judgment debtor examined. Now any party
is certainly not a word applicable only to creditors. Nor is the
expression judyment deblor necessarily restricted to those cases
where judginent is recovered for a debt—as every person who has a
judgment rendered against him for a sum of money and costs is
properly then, whatever he was before, a judgment debtor. Nor
is the word *liability ” synonimous with “ debt.” It may apply
to any other cause of action, as for instance, trespass—trover—
detinue, &ec., where something else is recovered than the costs.
And if the act stopped here 1 should not feel at liberty under this
section, unless it is to be controlled by sec. 287, before mentioned,
to say that a defendant who had obtained a judgment for costs
only, was not a party who might examine the plaintiff as a judg-
nient debtor respecting his estate and effects, But the apparent
comprehensiveness of the carly part of the clause is very plainly
and precisely controlled when it expresses what the subject of the
examinationis to be—respeeting his property and means at the time
“when the debt or liability, which was the subject of the action in
which judgment has been obtained against him, was recovered,”
“and as to the disposal he may have made of any property since
eontracting such debt or incurring such liability.”

The act, although carried beyond the strict case of the party
applying having been a creditor, i8 nevertheless expressly confined
to those cases only where #he judgment debtor had * contracted a
debt or had incurred a lubility which wes the silject of the action”
in which judgment had been obtained against him, which may per-
haps include almost every ease in which there is a recovery by a
plaintiifagainst a defendant for some pecuniary amount beside the
costs of the action. But it may not include the ease of a defendant
who has a judgment for his larzer set off beeause it can searcely be
said that that set off was the subject of the action, which I understand
to mean is the same as the cause of action. 1t certainly, however,
does not, in my opinion, extend to any case in which costs alone are
recovered by a defendant, for, or in no sense can they, as between
party and party, be said to be the suliject of the action.

I think the whole scope of the clause bears this construction, and
it emphatically corresponds with the declaration in the third see-
tion of the act that, “ no person shall be liable to arvest for non-
payment of costs,” and also with see, 287 of the C. L, P, Act.

It is true that this arrest i3 not in form for non-payment of costs,
but it certainly is in respect of the non-payment of costs—and the
summons and order for Mr, Iawkins' examination, and probably
also the summons and order for his committal would, before arrest,
have been held by all parties as discharged by a payment of those
costx. As no doubt that would have been the effect of a payment,
it makes me all the more careful while giving full effect to the dis-
tinction between the form and the substance of such a proceeding.
We sce that the forin is strietly within the plain provisions of the
law authorising an arrest where such provisions do not authorize
an arrest for the substance.

It is noticecble that under the Division Courts Act a plaintiff
may examine a defendant where he has a judgment or order for
costs,

With the express legislative declaration contained in the analo-
gous clauses already mentioned in the Division Courts Aect, and
with the equally strong inference to be deduced from the lan.
geuaze of the d1st seetion itself, I have no difficulty in saying that in
my opinion the defendant in the County Court julgent had not
the right to call wpon the plaintiff to submit to an examination,

nor had the judge of the court below the power to order his im-
prisonment for not appearing for examination.

I do not however, by any means, say that the judge acted harshly.
On the contrary, I think, while he assumed he had the power
which he exercised, that he acted with a good deal of forbearance,
considering the number of enlargements of the summons which
were made to afford the applicant an opportunity of submitting to
an examination and to spare himself from the unpleasant duty of
comuiitting the plaintiff to gaol, for what must have scemed to
him a direct contempt of his order.

It is urged by Mr. Harrison, that the applicant cannot be dis-
charged by any of the judges of the Common Law Courts in vaca-
tion, although he may be discharged by the Court of Chancery, or
by any judge of that court exercising the functions of the full court,
because that court is always open, while the Common Law Courts
are open only during the terms.

There is no doubt that the statutes before referred to by Me.
Harrison, and the important decision of Lord Eldon, also referred
by him, give much countenance to this doctrine. And that at
different times very great doubt existed whether the common law
judges really did possess the power of acting upon the writ of
habeas corpus in vacation, in cases not within the operation of the
statute of Charles the Second ; but without entering into any argu-
ment to meet this assertion of the state of the law, it is quite sufli-
cient for me to say that I find it decided in Leonard Watson’s case,
9 Ad. & EL 731, that a single judge does possess such a power at
the common law in vacation; and with this deeision, which has
been acted on ever since, I shall not hesitate to exercise the power
until I am corrected by some higher tribunal. It is a power which
has been exercised in this province for many years past without
doubt or controversy, and 1 shall not cast doubt upon such a power
now. I find that Sir James Macaulay, a judge, beside his great
judicial qualifications, quite remarkable for his caution, and most
unlikely to assume a power which he did not clearly think he
possessed, saying in Reg v. Tubbee, 1 U. C. Pr. R., Rep. 100. *He
would have granted the habeas corpus in chambers had it not been
found desirablé to amend the papers on which the application was
founded, and not being able conveniently to remain in chambers
until they were corrected, he requested the prizoners attorney to
apply to Mr. Justice Burns, who granted the writ, and I know of
many other cases of a similar kind before many of the other judges,
and I believe it is the well know practice of the Crown office from
the enquiries which I have caused to be made there.

My opinion then is, that the superior courts of common law of
this provinee, and the respective judges of these courts, have the
like powers of issuing the writ of kabeus corpus which the superior
courts, and the judges of such courts, possess in England, and that
the authorities shew that such writs may be issued and may be
made returnable before a single judge in vacation at the conunon
law.

The prisoner then being properly before me, I have enquired
into the cause of his imprisonment, as I was bound to do, and 1
find him, in my opinion, illegally in custody, and therefore 1 dis-
charge him.

This (Mr. Justice Wilson added to the foregoing) was the
opinion I was prepared to express, but it was intimated to me
if 1 had no objection, that as the matter was of some importance it
might be desirable to have it re-argued before myself and an asso-
ciate judge. Accordingly I requested his lordship the Chief Justice
of Upper Canada to be good enough to attend for the purpose,
which, at great inconvenience to himself, whilst preparing his
numerous judgments in cases argued during last term, he at once
consented to do, as it was a case involving the personal liberty
of the subject. The re-hearing has since taken place before the
Chief Justice and myself. Mr. Hawkins, assisted by Mr. Doyle,
supported the application, and Mr. Paterson opposed it, when the
substance of the arguments above mentioned were again advanced,
which, I must say, did not at all shake my opinion above stated;
and I have now the satisfaction of being fortified in the correctness
of my view by the superior judgment and long judicial experience
of the Chief Justice of Upper Canada, who is clearly of opinion that
under see. 41 of eap, 24, of the Consol. Stat, U, C., a plaintiff can-
not be compulsorily examined or considered as in contempt for not
submitting to such examination, or be imprisoned for such contempt
upon a judgment recovered by a defendant for costs only,
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The Chief Justice is also as clearly of opinion that at common
law a judge has the power to issuc a writ of habeas corpus, and to
adjudicate upon it in vacation,

It has not become necessary to determine the other questions of
the due service of the proceedings in the court below, or whether
the applicant’s rzesidence was properly in the united counties of
York and Peel, so as to be subject to arrest within these counties;
but a new point appeared in the course of the re-hearing which
had not been noticed before, being that the order on which the
arrest took place was issued by the junior judge, and it nowhere
appears under sec. 6, of the County Courts Act, that the senior
judge, who is still living, was ill, or unavoidably absent, or absent
on leave at the time, which are the conditions necessary to exist to
give the junior judge jurisdiction over the county court business;
but as it is not necessary to give any opinion on this question for
the decision of this case, it is only stated in order that it may not
appear the matter has escaped attention. Perhaps the maxim
omnia presumunter rect esse acta, as the Chief Justice said, may
apply, and the general presumption that a person acting in a public
capacity is duly authorised so to do.

The general result, as I have above mentioned is, that Mr. Haw-
kins must be discharged from his imprisonment.

1 have only to add that the Chief Justice is in no way answerable
cither for mf langnage or my reasoning—he has only desired me
to express his opinion that the plaintiff was not liable to be
examined or committed for, or in respect of costs only, according
to his construction of the statutes.

Order for discharge.

FRrREELAND v. Brownx.

Judgment—Agreement to pay 12 per cent. tulerest for forbear R
same—Summons to stay proceedings. ‘ance—Denial of

Where judgment was, on the 28th December, 1860, rccovered by plaintiff against
defendant for £2,486 14s. 8d. debt, and afterwards defondant made large pay-
ments of money to plaintiff, part of which plaintiff alleged he received upon an
agreement to pay 12§ per cent. interest for forbearance, which agreement defen-
dant denied. and the facts admitied between the parties went far to establish
some such agreement or arrangement, a summons, obtained by defendant (who
sought to have all interest in excess of 6 per cent. applied in reduction of the
judgment debt), calling upon plaintiff, among other things, to show cause why
all proceedings should not be stayed, on a flers facéias nst the goods of defen-
dant, then in the hands ot the sheriff, was discharged with cause.

(Chambers, Sept. 17, 1863.)

Leys obtained a summons for the defendant, calling on the plain-
tiff to show cause why all proceedings should not be stayed on the
eri facias against goods issued in this cause, and why a reference
should not be made to the Master to ascertain what amount (if any)
remains due on the execution,

This summons was granted, on the affidavit of the defendant,
which was to the following effect: that about the 24th September,
1860, he was served with the writ of summons in this cause, by
which the plaintiff claimed £2,526 6s. 8d., and interest on £2,466
from the 1st August, 1860, which the defendant swore he believed
far to exceed the plaintiff’s just and legal claim; that judgment
was signed on the 28th December, 1860, for £2,486 14s. 8d. for
debt, and £4 7s. 9d. for costs; that he paid to the plaintiff, after
the service of the writ of ummons, and before judgment, §1,142
44c., for which no credit appears to have been given; that since
judgment he paid to the plaintiff $7,600 42c.; that on the 16th
April, 1863, a fieri facias against his goods was delivered to the
sheriff, to levy $4,589 3c. for debt, and §5 for the writ, with interest
from the 24th March, 1863 ; that since the issuing of the feri facias
he paid to the plaintiff $2,358 28c.; that by the statement annexed
to the affidavit showing the payments made by the defendant in
this action, it appears he has satisfied the whole amount of the
plaintiff’s claim with costs; that he paid the plaintiff his fees; and
that notwithstanding such payment and satisfaction, the plaintiff
refuses to withdraw his writ from the hands of the sheriff, but
insists that the defendant still owes a large sum on the judgment.

The statement referred to commenced with the entry of the
judgment on the 28th December, 1860, and admitted the plaintiff’s
claim at that time to be £2,491 2s. 5d., or $10,364 48¢c.; so that
the questions were only upon the matters which occurred since that
time,

The plaintiff made affidavit that he has no personal interest in
the case; that his name was used only as a trustee from Mr. Crum,

of Scotland, the lender of the money; that a few days after suing
out the writ of summons, he agreed with the defendant’s attorney
to delay proceedings till the 25th October, 1860; that he did so;
that he subsequently agreed with the defendant to delay entering
judgment till the 1st December, 1860, upon the express condition,
which was then agreed to by the defendant, that the defendant
would, on or before the 1st November, 1860, pay to the plaintiff
interest upon the principal moneys remaining due on the mortgage
at the rate of 124 per cent. per annum up to the said 1st November;
that the amount of interest was $946 98c. or thereabouts, but the
defendant did not pay the same at the time agreed, but he afterwards
made the following payments—November 6th, §400; November
12th, $200; November 16th, 8154 64c.; November 22nd, §192 44c.,
remainder of the said interest: that these sums are all he received
from the defendant in the month of November on account of the
mortgage; and he distinctly and positively swears that all of these
sums were paid on account of interest only, and no part thercof
was paid on account of principal due npon the mortgage; and for
all these sums the defendant got credit as payments for interest, as
before stated, and as he (the defendant) well knew.

The plaintiff also swore that on the 6th and 16th November, the
defendant paid into the plaintiff’s office the sums of £100 and §95
36¢. (both of which sums are included in the defendant’s statement
as payments made in this cause), but neither of such sums was paid
on account of the mortgage, for both of them were paid on account
of a judgment against the defendant in the plaintiff’s office, and
which the plaintiff was then threatening to enforce, in favor of one
John Rankin. That after the entry of judgment he was urging
payment, when the defendant told the plaintiff he (the defendant)
had made arrangements for borrowing money to pay off the whole
of the plaintifi’s claim, The plaintiff then consented to wait, upon
the express condition and understanding that the defendant was to
pay interest on the principal secured by the mortgage—the whole
of which still remained due, and was admitted by the defendant to
be due—at the rate of 124 per cent., from the 1st November, 1860,
until the whole was paid off; and that he should also give addi-
tional security; the judgment to stand as collateral security, to be
enforced at any time when he made default; to both of which the
defendant assented. That in this and in a subsequent agreement,
the amount remaining due on the mortgage for principal was
89,866 66c., and upon that sum he was to pay 12% per cent., and
upon that sum he has been charged such rate, and not upon the
amount recovered by the judgment. That the defendant afterwards
asked the plaintiff to accept of only part of the sum, as he wished
to pay off some other debts, and to give him time for the balance,
saying that as he was paying such large interest it was a good
investment. That the plaintiff consented to do this, on the follow-
ing terms, to which the defendant agreed: first, that the defendant
should reduce the mortgage to £5,000; second, that he should also
pay all interest, at the ratc aforesaid, from the 1st November, 1860,
to 14th October, 1861, and the costs, which amounted to 36 50c.;
third, that all present securities should continue to stand for the
reduced principal, and for interest thereon at the rate aforesaid,
such interest to be payable half-yearly. That in pursuance of this
agreement the defendant paid, on the 4th June, 1861, €3,000; and
about the 14th October, 1861, $2,673 22¢. That immediately on
receipt of this last mentioned sum, “I sent to the defendant a
written statement, showing $302 still due under his last agreement,
requesting payment; a true copy of which statement is annexed,
marked B.” That the defendant never disputed the correctness of
the statement, and subsequently paid this balance as follows: about
the 1st November, 1861, $100, and about the 10th November, 1861,
$202 20c.; “and I distinctly say the defendant paid the several
sums charged for interest in the said statement as interest at the
rate mentioned therein, and as he had agreed to do.” That he did
not receive any money on account of this suit on the mortgage after
he received the $202 20c. until he received the 1,000 afterwards
mentioned ; and, so far as he knows, no money was paid upon such
account, excepting $312 50c., which was paid to the plaintiff’s then
partner about the 4th June, 1862. That after the defendant’s return
from the old country, he asked the plaintiff to send him a state-
ment of what was due for principal and interest on the mortgage;
and the plaintiff sent him one, a copy of which was annexed, marked
C. That afterwards, pressing the defendant for Pavment, the defen-
dant wrote the letter annexed, marked D, stating, among other
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things, “I have not $5,500 in cash to pay you, until the money is
forthcoming from Chaffey’s client.” That the defendant paid, on
account, 81,000, about the 23rd March, 1863, but he never disputed
the correctness of the last statement. That he frequently said the
plaintiff’s client need not be so urgent for payment of the rincipal,
as he was getting such large interest for his money. That there
was justly due on the said mortgage, on the 23rd March, 1863, after
giving credit for the $1,000, the sum of $4,540 8¢., according to the
agreements before mentioned; but the error in addition in state-
ment makes the endorsation of fi. fa. $4,589 8c. That the sum of
$312 50c. entered in the defendanf’s statement as paid on the 14th
April, 1862, the plaintiff is satisfied, was never paid. That defen-
dant did pay, on the 4th June, 1862, $312 50c., which was the exact
half-year’s interest due on the 14th April,

Mr. Morris, who was the partner of Mr. Freeland, swore that he
only received the one sum of $312 50c., which was on the 4th June,
1862; and that the defendant and himself went over the items of
account in the office books of Freeland & Morris, relating to this
mortgage, but no omissions were discovered.

The defendant, in reply, put in an affidavit of his own, going
into the mortgage transaction previous to the entry of the judg-
ment, not only seeking to open the judgment, but going out of the
case made by his former affidavit, and upon which alone the sum-
mons was granted, and so far the affidavit was not entertained.
Defendant in his affidavit then proceeded to state that the only
agreement for the payment of interest that he made with the plain-
tiff, was the original agreement at the making of the mortgage, and
he denied that he agreed to pay interest at the rate of 123 per cent.
up to the 1st November, 1860, or at any other special rate; or that
he at that time or any future time agreed to depart from the con-
tract made in 1857, in any shape whatever: that he paid the plain-
tiff, on the 8th November, $600, instead of $400, as the plaintiff
says; and that on the 16th November he paid $250, and not §154
64c., as the plaintiff says; and that he paié’ all these different sams
of §500, $200, $250 and $192 44c. on account of this mortgage. He
totally denied that the rate of interest to be paid by him was ever
at any time after the making of the mortg-aginin 1857, made or

proposed to be made in consideration of extending the time of pay-
ment of the mortgage money, or any part thereof, or that time was

ever given him on condition of his paying any extra or increased
interest beyond what he was bound to pay under the mortgage.
And he further swore that the sums paid to the plaintiff on account
of the mortgage, so far as he was concerned, were always paid on
account, and not as a settlement to any particular period, or for
any particular claim; and that he carefully avoided doing so,
always intending to have a full examination into the plaintiff’s claim
before settlement thereof,

The defendant, in a supplemental affidavit, stated that he paid
the different sums of $500, $200, $250 and §192 44c., all on account
of interest on the mortgage.

C. 8. Patterson, for the plaintiff, showed cause. He contended
that although the mortgage was made before the 22 Vic, cap. 85,
yet, having been made since the 16 Vic, cap. 80, the defendant
could not recover back any payments of interest made exceeding
the rate of 6 per cent., nor could he at any time after such payment
have claimed them to be allowed in reduction of the principal
(Quinlin v. Gordon, 7 U, C. L.J. 282); that the special agreement
spoken of by Mr. Freeland is expressly corroborated by the different
statements sent to Mr. Brown, and which are deliberately adopted
by him, because, with them in his possession, showing the rate of
124 per cent. is charged and demanded, he voluntarily made the
different payments referred to; that it was not that Mr. Freeland,
after receiving money, gives Mr. Brown a statement of how the
account stands, but it was that Mr. Freeland first of all rendered an
account distinctly claiming the 124 per cent, interest, and then that
Mr. Brown adopted the statement by specially making the payment
upon and in accordance with the statement rendered; that perhn:fs
whatever verbal difference there may be between Mr. Freeland’s
affidavit and Mr. Brown’s may not be of any practical importance,
because, while Mr. Freeland asserts his right to charge the higher
rate, upon the special agreement which he says was made regardin
it, Mr. Brown (denying the special agreement) admits he believe
and was under the impression that he had to pay the 124 per cent,,
according to the mortgage itself, for he thought that that was the
rate of interest which was provided for jn the mortgage; and that

such an arrangement as Mr. Freeland declares was made upon the
security of the judgment of the court was not an abuse of the pro-
ceedinigs of the court, but was an agreement perfectly legal, for any
rate of interest may be contracted for, and even before the late acts
it might have been enforced if it was agreed upon as a consideration
for the forbearance of the execution he referred to.—Smith v. Alder,
1B & Ad, 603; Hugh v. Jones, 6 Scott, N. R. 696; C. L. P. Act,
P. 269; Lane v. Harlock, 4 D. & L. 408; Ib. 22 L. J,, Chan. 985,

Richards, Q. C, in reply, insisted there could be no recovery of
80 lﬂl‘ie a rate of interest without a clear bargain to that effect;
that the allegation of Mr. Freeland was met by the denial of Mr.
Brown; that although the defendant made the payments after the
statements were rendered to him, he made them on account gene-
rally, because he knew he owed far more than the sums demanded ;
that Mr, Freeland had no right to appropriate the payments made
as he pleased, that being the right of the debtor, and not of the
creditor; that he (Mr. Brown) had expressed how they should be
applied, viz,, upon the debt, and not upon any other claim; that,
whether such a claim could be enforced against Mr. Brown or not,
admitting that he had made a bargain for such a rate of interest,
still it could not be exacted upon a judgment which only bears 6
per cent. interest; and that it was a use, or perhaps an abuse, of
the pruceedings of the court which would not be allowed.—Bell v.
7%dd, 9 Dowl. P. C.949; Ex parte Hodge, 26 L.J.; Bankruptcy, 67;
Arch, Pract. 11 Ed. 408 ; English Rule, 76 of H.T. 1853,

Apam WiLson, J.—I do not think it is necessary to determine
how far and in what respects the two affidavits differ as to the fact
of an agreement having been made for the 124 per cent. after thig
action was begun, because I think the collateral and circumstantial
evidence which I shall refer to either supports Mr. Freeland’s view
or corresponds with the defendant’s belief and impression that he
was in fact paying at that rate,

The plaintiff says the defendant agreed to pay interest at 12}
per cent. to the 1st November, 1860, for the forbearance of entry
of judgment until the 1st December, 1860, and that the interest
amounted to $946 98c.; and that the defendant afterwards paid, in
November, $400, $200, $154 64c. and $192 44c.—$947 8c. The
difference between the plaintiff and the defendant, whether the $100
additional paid when tge 8400 were credited, or the §95 36¢, addi-
tional when the $154 46c. were credited, is of no kind of impor-
tance ; for there can be no question but that these two extra sums
were paid by the defendant and received by the plaintiff. The
plaintiff says he applied them on another claim against the defen-
dant, The defendant says he had no right to do so, but he does
not deny that he owed the other claim. Tiere ought not to be any
contention about such a sum under these circumstances; for if the
defendant has received less credit on this claim than he was entitled
to, he must have received more upon another claim than he has got.

Then Mr. Freeland says it was agreed that the defendant should
reduce the claim to $5,000, and pay interest thereafter at 124 per
cent. half-yearly upon such reduced amount; and he states that
after receiving two large pa{ments on account, there was still a
balance against Mr. Brown of $302 21c., which had to be paid to
bring the demand down to the $5,000; and that he sent Mr. Brown,
in October, 1861, a memorandum to this effect ; and that Mr. Brown,
in the following month, paid this identical sum of $302 21c., with
the memorandum in his possession charging him 12} per cent.

Then, in April, 1862, a half-yearly payment of interest at 12} per
cent. fell due on the $5,000, which was $312 50c., and Mr. Brown
paid this precise sum.

Then, in January, 1868, the plaintiff rendered a further state-
ment, claiming interest at the same rate, making the total at that
time, of principal and interest, $5,468 75c., to which, or to some
gimilar demand, Mr. Brown answered, that he had not $5,500 to pay,
until the money was forthcoming from Chaffey’s client.

I cannot but assume, upon all these facts, that there was and
must have been some understanding between the parties as to the
rate of interest to be paid.

I am not considering whether the rate is oppressive or not; Iam
only determining whether a bargain or arrangement of some kind
has or has not been made or assented to, by wﬁich a particular rate
should be paid, without regard to its quantum; and from the best
opinion which I can form, F think there has been such & bargain or
srrangement,
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I had, during tho argument of this case, great doubts whether,
even assuming that a specinl bargain bad been made for more than
6 por cent., cither upon the judgment itself or upon the mortgage
with the security of the judgment, it was such a proceeding as
would be sanctioned and upheld by the court; but it is rlear the
contract upon the judgment for a higher rate of interest than 6 per
cent. is not illegal; for, while in England 4 per cent. is the rate
authorized by statute to bo levied on judgments, the rule of court
No. 76, of M. T. 1853, provides that in cases where there is an
agreement between the parties, more than 4 per cent. interest ehall
be secured by the judgment. Then tho endorsement may bo made
accordingly to levy the amount of interest so agreed.

If the defendant thinks ho can sustain his case, he is not precluded
by my opinion, lle may cither apply for a review to the full conrt,
or take proceedings by awdita querela to try the facts. The very
large sum involved has induced me to examine the whole of the
facts in detail, and the result at which I havo arrived is, that the
summons must be discharged with costs.

Summons discharged, with costs.

COUNTY COURTS.

1a tho County Court of the County of Kigin, bofore D. J. ITtanes, Esq., Co. Jadge.

STANTON AND WARREN v. McLray,

Atlorney’s bill— Delivery of bill containing stems before action.

In an sction on an attornoy’s bill for costs, where the costs wero charged at one
lump sum, althoagh tbe costa as between party and party had been taxed at
that sum §n the original suit, and no bill of items had been dellvered by the
plaintifls to their client. I{dd, that {t was not a compliance with the 27th sec.
of Con. Stat. of U. C,, cap. 35.

This was an action to recover the amount of an attorney’s bill.

Pleas—1st. Non.assumpsit. 2nd. No bill of costs delivered one
month before action brought pursuant to the statute.

At the trial a bill of costs was proved to have been mailed by
the plaintiffs to the defendant in a Common Pleas suit (feLean v.
Campbell), in which the present defoendant was plaintiff, and the
chargo was thus mado:—* 1862, Feb. 1,—To costs on entering
judgment, £40 19s. 3d.; interest up to May 1st, 1863, on costs
taxed, £2 11s. 3d. ; total, £43 10s. 6d.”

It was admitted that this was the only bill delivered to the now
defendant.

Horton, for defendant, moved for a nonsuit, because the bill was
not a sufficient compliance with the statute, and cited Drew v, Clhif-
ford, 2 C. & P. 69; Waller v, Lacey, 1 Scott’s N. P. 186,1 M. & G.
64, 8 Dow. 563 ; Figutt v. Cadman, 26 L. J. Ex, 134,

Slanton, for plaintiffs, ingisted that the statute requires a delivery
of a bill stating the costs taxed at that amount, nm(ll that a delivery
of a bill in that way is a sufficient bill, and that the bill having
been once taxed, the statute is complied with, and a further com.
pliance with the statuteis superseded by the taxation.

Leavo was reserved for defendant to move in term to enter o
nonsuit on the objection taken, and a verdict was taken for plain.
tifls for £45.

In the following term the motion was accordingly madc  The
cases cited in argument were those above mentioned. Reterence
was also made to 7 U. C. L. J. 135.

Hvueues, Co. J.—I think the opinion of the editors of the U.C. L.
Journal on this subject to be correct, and I feel bound to adopt it.
The question involved here was discussed in a precisely similar
case in 7 U.C. L. J. 185. The cditors of the Law Journal, in answer
to & communication over the signature S, P. Y.,” upon the autho-
rity of Drew v. (lifford, 2 C. & P. 69, and Philby v. Hazle, 29 L. J.
C. P. 370, (which last case I find also reported in 2 L. T. N. S, 433,
and in 8 C. B. N. S 647,) state that a bill delivered as this was, “to
amount of taxed costs in suit B. v. C. $56.53,” and “to costs of
proving claim in Chancery, G. v. E., $12.80,” is not a sufficient
compliance with the statute, because it should give the items in
detail.

Drew v, Clifford is one of the cases which was referred to at the
trial by Mr. Horton, and was brought upon the bill of several attor-
nies in copartnership. The bill signed was delivered in the
following terms:—* Austin v. Clifford. Ar action having been
brought and judgment obtained, the costs of the action were taxed
at £51 18s, 6d.” The texation between party and party was

roved, It was held not sufficient to charge the costs of the action

rought for the then defendant, by the plaintiffs, as attorneys, mn
one lumy sum, altheugh the costs in that action had been taxed at
that sum as between party and party, Lord C. J. Abbott held that
the plaintiffs could not recovcr, fur he gaid, * a bili must be delivered
with itams, if for no other purpose, at least to shew that the party
is not charged for the same thing twice over. I think that this
Lill charging a sum in the lump is not sufficient.”

Tho reason for this is obvious in another point of view from that
put by Lord C.J. Abbott, The 27th gec. of the Con, Stat. of U. C,
cap. 36, provides that * no suit at law or in equity shall be brought
for the recovery of fees, charges or disbursements, until one month
after a bill thereof has been delivered by the party, &e.” It does
not follow that the costs taxed as between party and party would®
be necesearily proper to be charged as fees, charges or disburse.
ments as between attorney and client; because there may be, snd
ﬁenemlly are, disbursements to witnesses included in o bill of this
:ind taxed as between party and party, which are ordinarily paid
by the party himself and not by the attorney, which a party may
have a right to recover from the opposite party, and his attorne
would have no claim to as against his client.  The same remar
may apply to fees disbursed to counsel in a case where leading or
second counsel has been employed.

I think therefore that the rulo for a nonsuit to be ~ntered must be
roade absolute in this case,

DLer cur.—Rule absolute.

DIVISION COURTS.

1a the First Dirision Court of ths County of Elgin, before D. J, Huaass, Esq,
Cotinty Judge.

Tue Corroration or VizsNsa v. Marn,

Tuzes—Action against defendant as 3

Ied, that the roll not belng “certifiel under the hand of tho elerk,” defendant
wa$ not bound to distrain on the goods of a party assessed.

Tho claim attached to the summons set forth a plaint wherein
plaintiffs sought to recover 826.88 * for that the defendant having
accepted the office of collector of taxes for the corporation of the
village of Vienaa for the year 1801, undertook and promised to
perform the duties of said office; that one II Mc(. was rated on
the roll for that year for £26.88, but defendant neglected to lev
the said amount out of tho goods in the possession of the said I,
McC., although had defendant propurly performed tho duties of his
said oflice the said amount might have been made, and the plain.
tiffs have, in consequence, sustained damages to the amount above
claimed.”

The defendant, being a responsible person, was not required by
the corporation, and did not enter into any bond with sureties for
the due performance of his duties.

It was provsd that I. McC. had goods in his possession out of
which dc}endnnt might have levied the taxes; that he seized a
waggon which was claimed by the reeve of the village, and he, in
his private capacity, forbade the sale of it; that there were other

oods out of which defendant might have made the amount. Defen-
dant apﬁlicd to the council for an indemnity to sell the waggon,
which they refused to give.

Defendant returned upon the roll opposite the name of . McC.
« property levied upon and sale forbid by G. Suffe).”” This return
was not made uatil some time late in the year 1862,

Ellis, for the defendant, objected, 1st, that the plaintifis had
never placed a proper roll in defendant's hands, which would jus-
tify bis selling the wm:ggon or H. MecC.'s other goods. The roll was
produced and it was objected that there was no proper certificate
of the clerk to the collector, setting forth that that was the roll as
the statute (Con. Stat. U. C., cap. 55, secs. 91, 92,) requires. The
roll was not certified or signed by the clerk, Healso objected that
there is a special remedy set forth in the statute (sce sec. 177 of
the same act.) and that it should have been pursued ; therefore no
action will lie, Ho ated Teefles v. Carson, 1 U, C. L. J. 29, and
BMunicipaliy of Whatby v, Flnt, 9 U. C. C. P. 449, and insisted fur-
ther that the word *shall” in the 177 sec. is smperative, even
where a bond is given, and cited Trernan v. School Lrusties of
Napean, 14 U. C. Q. B. 15,
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et

Mann, for plaintiffs, insisted that the irregularity in tho roll was
waived by the collector aceepting and acting under the roll and
Tetuining it in his powsession for two yenrs without returning it,
and cited Macnamara on Nullities, 24 & 25, and that there was no
cquity in a collector acting as the defendant had done, and waitin
until the last stage of the proceeding before objecting to the rolﬁ
Wooden v. Moron, 6 Taunt, 490,

Heaurs, Co, J.—I amn quite satisfied that if this plaint had been
for the recovery of taxes, nssessed against I, McConnell, which the
defendant had “actually colleeted and received to the use of the
plaintiffs, he would be estopped from setting up the defence of
which he has now aveiled himself, because he could not be per-
<nitted, in that case, to set up an irregularity of any kind, whether
in the rate itself or in the roll which might have been intended ag
his authority for collecting, or that there was no by-law legally
constituting him the collector, as a defence to the action. But that
is not what is complained of by the plaintiffs, It is that the defen-
dant, being their collector, neglected t. levy an amount out of
goods in the possession of McUonnell, which the defendant had
undertaken to collect, although the money might have been made
but for the defendant's negligence. The answer to this was, that
JMr. Suffel forbade him to sell a waggon he had seized, claiming it
a3 his own, and that the plaintiffs would not indemnify him in sell-
ing it, and also that the plaintiffs did not arm him with & properly
certitied roll as tus legal warrant for selling McConneli’s goods or
gouds in his possession,

I think that without a roll properly certificd under the hand of
the clerk, as required by the section of the statute cited in argu-
ment, the defendant was not cither authorised or bound to enforce
the payment of the stum in question, and that if he had done it he
would have been committing an act of trespass for which Mr. Suffel
(if defendaut had sold the waggon) or Mr, McConnell (if defendant
had sold oiher property) might have sucecssfully prosecuted him
;lt luwl,f because he lacked the legal warrant under which to justify

rimself,

It was the duty of the plaintiffs cither to have armed him with
that essential, or to have supplicd him with an indemnity. They
dud neither,  The plaintiffs have, therefore, no right to complain
that the defendant did not do that which would in itsclf have been
an act of trespass, or to chargoe that as negligenco upon the defen-
dant, the doing of which might have subjected him to an action of
trespass, for the want of the very essential which they themscelves
have not supplied and ought to have supplied.

1 dare say the defendant would have suld the waggon if ho had
not been intzrfered with, but as it turns out he could not have sold
any of the property without making himself a trespasser, and as
the plaintifis did not legally authorise the act which they now com-
plam he ought to have done and did not do, the action, I think,
fails, for he was not in Jaw bound to do it,

The cases of Ngpp v. Wiggott, 10 C. ™, 35, and Municipality of
Wiathg v. Flint,9 U. C, C. P. 449, bear me out in my opinion upon
this point.

Ler cur.—Nonsuit,

QUARTER SESSIONS.

In tho Court of Quarter Sessions for the United Countles of 1luron and Bruce,
before RoseRT CoorER, Ksq., Chalrman.

Heves,Appellant and Exo, Respondent.
Sufficiency of Nolwe of .4}7peal,--Su_ﬂicz‘/l‘r‘wi/4 ;f conriclion under Master and Ser-
vants’ Act.

ITeld.—1. That a notice of appoal, stating * that the formal convictlon drawn up
and returned to the Sesslons Is not sufficient to support the conviction &c.,”
Is sufficfenlty particular to allow all objections belng ralsed which ars apparent
on the face of the conviction or order.

Held -—2 'That a convletion under the Master and Servants’ Act, Con. Stat U.C.
cap 75, 8. 12, must shew that the person against whom the complaint is lodged
was a servant st the tine of the conviction or order; that the cowplaint was,
“upon oath,” and :n what manner the wages are due.

{8eptember 10. 1863.]

The appellant in this case was charged by the respondent before
Thomas Hohnes, Esq., J. P., with refusing to pay him his wages as
a hired servant,

The complaint was laid under the 12th Sect. of Con. Stat, of U,
C., cap. 75 ; the appellant was by Thomas Holmes and other Magis.

trates sitting with him, ordered to pay the sum of §35, together
with costs, within 21 days from date of order.

The order (which way in the form of a corviction) was duly
returned to the Scssions and filed.

Alpscllunt's counsel proved his notice of appeal, and it was con-
tended—

First. That tho conviction or order did not show that complaind
was laid before the Magistratcs “ upon onth.”

Second. That it did not show that at the time of order made the
relation of master and scrvant existed, and without which the
Magistrates had no jurisdiction,

Third. That tho ordering of tho payment of wages might mean
others than that of servant’s wages within the meaning of the act.

Fourth. That no order can properly be made for payment of
wages under said act unless the complainant was in servico of snas-
ter at the time the information laid, and that fact must appear in
the order of payment.

Respondent's counsel urged that appellant ceuld not, under his
notice of appeal, which was according to the form given by Con.
Stat of Can., page 1130, show that the order was defective and not
suflicient 1n law—that the notice was too general, and not sufli-
ciently particular.

R. Coorkr, Chairman.—The notice of appeal is according to the
form given in Con. Stat. of Canada, page 1130. It strictly follows
the act. The words of the form are, “ that the formal conviction
drawn up and returned to the Sessions, is not sufficient, in law, to
support the conviction,” &c. T think these words are sufficiently
particular to allow all objections being raised to the order or
conviction apparent on its face, The respondent is bound to show
an-order good in law under this notice. I think, therefore, the
objections raised by the respondent’s counsel cannot prevail, and
that all questions as to the validity of the order must bo entertained
by the Court.

I am of opinion that an order made by a Magistrate, directing
the payment of wages to a servant, under the provisions of the
act cited in tho ergument, must strictly comply with all tho
requirements of that act. Nothing can be left to intendment. It
is departing from the common law to give Magistrates jurisdiction
in matters” properly belonging te civil tribunals. When such

jurisdiction is conferred they act strictly within their authority.

Have the Megistrates done so here? I thick not. They have not
shown that this respondent was a servant at tho timo the complaint
was made or at the time the order was made, They have not
stated that the complaint was made ““upon oath’ as the statute
required, neither have they said in what manner the wages was
due. For aught the Court can sce the respondent inight have been
years out of the appellant’s service. Suppose he had, could the
respondent in this case have brought his former master before a
Magistrate and bad him committed for having refused to furnish
* necessary provisions?”” If it be conceded he could not, 1 cannot
sce how this order can be sustained, because that part of the 12th
section of the act referred to, is as applicable to the case before us
as the one suggested.

The Court is of opinion that the order must be quashed with
costs.

Per cur.~Order quashed.

ENGLISH REPORTS.

QUEEN'S BENCH.—IRELAXND.

M'Narry v. OLpuay,
Libel—False repraentaton—~Justification—* The Black Xist" e Publication of
Ttdn‘d«l.

A party publishing a copy of a judgment doos a0 at his peril; and if the judg-
nent bas been satisfled by payment before the publication, and he publishes it
as an existiog lisbility, he is llable fu an actlon for libel, and if special damage
has followud, in an action for a falso represcatation.

{January 1R and 22}

Demurrer. The first paragraph of the summons and plaint
complained that theretofore, to wit, at the time of the committing
of the grievances thereinafter complained of, and long before, the
plaintiff was in bnsiness a3 a jeweller in the city of Dublin, and
was in large trade and good credit in said city; that in the course

of his said trade the plaintiff became indebted to one Edward
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Johnston in the sum of 1574, 41.; that said Johnsten recov red a
Judzment therefor in the court of Exchequer, on the 17th May,
1860; and thereon the plaintitf paid the amount of the said judg-
ment and costs, amounting to the snm of 1814 17 bd., on the 19th
May, 1860, And plaintift said that during all the time aforcsaid,
and at the time of tho grievance, &c, the defendant was the pro.
brictor and publisher of a8 periodical commonly called “ The Black

ist,” yet the eaid defendant falsely and maliciously printed and
publishied of and concerning tho plaintif in the defendant’s said
publication, commonly cslled the * Biack List,” and on the 24th
May, 1860, long after the said judgment had been satisfied as afore-
said, the words following, that is to say, *“ 24th May, 1860; debtor's
name, M'Nally, George; address, College-green, Dublin; trade
jeweller (meaning the })luintiﬂ‘) date, 17th May, 1860; court, Ex-
chequer ; amount, 157 4+.; costs, 7l. 4s. 11d.; creditor Edmond
Johnston " (meaning thereby that said judgment had been recovered
against the plaintiff and was then an existing liability against his
estate and effects, and that said Edmond Johnston was then o
creditor of plaintiff, And pluntiff eaid that by reason of such
publication the plaintiff's trade acd credit were ruined, and the
plaintiff thercby beeame bankrupt, to the plalntiffi’s damage of
20004, Second paragraph—That being such trader as aforesaid,
he, the said plaintiff, was in good credit in his smd trade, and at
the time of the committing of the grievances, &e¢., that divers
persons, and in particular Joseph Myers and Co., of Birmingham,
Prince and Son, of Birmingham, John Nathan, of Dublin, and B.
Boum, of London, were in the habit of delivering goods to him in
his trade on credit; and that the plaintiff, on the 24th May, 1860,
was considered bf said persons as & person who might safely bo
trusted with goods on eredit, and wasin fact at said time so trusted
by them. And the ;laintiff was not, on the said 24th May, 1860,
and at the time of th: committing, &c., indebted to Edmond John-
ston in the sum of 1571 4s., or at all, yet the defendant on the 24th
May, 1860, fulsely and maliciously printed and published, and
caused to be printed and published of and concerning the plaintiff
n fulse and malicious libel in the words following (setting out the
words above given, with an innuendo that the said plaintiff wason
said day a judgment-debtor of the said Edmond Johuston in the
sum of 157L 4s., and 7., 4s. 11d. costs); by reason whereof tho
said plaintiff had been and was greatly injured in his gued name,
credit and reputation; and divers persons who had trusted the
plaintiff in his trade with goods un cicdit, und in particular the
said persons so named as above, ceased so to do, and withdrew
their credit from the plaintiff, to his damage in the sum of 2000/
Third paragraph.—The plaintift being such trader, and in such
credit as aforesaid, that at the time of the committing, &c. divers
persons, and in particular the said persons in the last paragraph
m:entioned, were in the habit of trusting the plaintiff in his trade
with poods on credit; and the plaintiff was, at the time of the
committing, &c. so trusted by them.,  And the plaintiff was not at
said time indebted to one Edmond Johnston in thesumof 157, 4s.,
or at all, of wiich the defendant had notice; yet the defendant onr
the 24th May, 1860, and divers other days and times from thence
upon the commencement of the suit, falsely published and repre-
sented in writing to the said persons so named as above, and to
divers other persons, that the said Edmond Johnston wasa creditor
by judgment of the plaintiff, and that the said plaintiff wasin fact
indebted to the said Edmond Johnston in the sum of 1577 4s., with
7l 4s. 11d. costs, on said day, the 24th May, 1869, although defen-
dant had notice as aforesaid that said debt was paid, by reason
whereof the plaintiff was injured in bis good name, credit and
reputation; and divers persons, and in particular the said persons
so named as above, withdrew their credit from the plaintiff, and
ceased to consider the plaintiff as a person who might safely be
trusted with goods on credit, and refused any longer to deal on
credit with the plaintiff, and the plaintiff thcreby%ccnme ruined
and bankrupt to his damage of 2000/, Fourth paragraph.—That
at the time of the committing, &2. aud long before, plaintiff wasa
trader in the city of Dublin, and in great business as such trader,
and at the time of the publication thereinafter complained of, the
plaintiff was not indebted in any sum to Edmond Johnston, of
which the defendant then had notice; yet the defendant, on the
24th May, 1860, falscly, fraudulently, and maliciously made a false
representation in writing to divers traders and others, and amougst
others to B. Boam, John Nathan and Joseph Myers and Co., of and
concerning the plaintiff, in the words and figures following, that is

to say (setting out the words above given and stating that the
meaning was that the said Edmond Johnston was a creditor of the
plnintifll)  And plaintitf averred that, by reasen of the pramises
raid persons, traders and others, withdrew their credit frcm plain-
tiff and he beeame bankrupt, to the plaintifi’a damage 2000/,
Fifth paragraph.—That at the time of the committing, &c. and
long before, plaintiff was a trader in the city of Dublin, and in
great buriness as euch trader, and at the time of the publication
thereinafter complained of, the plaintiff was not indebted in any
sum to Edmond Johuston, yet the defendant, on the 2ath May, 1860,
falsely and maliciously printed and publishied in writing n false and
malicious libel of and concerning the plaintiff, in the words follow.
ing, that is to any (setting out the words above given, with an
innucndo that the said kidmond Johnston was a creditor of the
laintiff ), whereby the plaintiff’s credit was ruined, and ho became
{mnkru ht, to the plaintitf’s damage of 20001

The defendant pleaded, fifthly, for a further defence toall said para-
graphs, that the publication and representation in writing by each of
said paragraphs complained of wasone and the same identical matter
and thing, that is to say, the publication in said first paragraph in
express terms set forth; and raid that, befere the said printing and
publishing by defendant the said Edmond Johnston, in said para-
graph mentioned, duly obtained a judement in the Court of
Exchequer in Ireland against the said plaintiff for the sum of 1577,
4s. for debt, besides 7L, 18, 11d, for costs of suit; and said judgment
was duly enrolled and of record in said court, and duly registered,
and not annulled or satisficd on record at the time of said publica-
tion and representation in writing; and said publication and
representation in writing was o matter so appearing of record and
registered as aforesaid, and not further or otherwise, and was mado
bona fide and without malice.

To this defence plaintiff demurred, saying that so far as it was
pleaded to the first paragraph of the plaint it id not disclose any
defence good in substance, because it admitted the sense imputed
in and by the said first paragraph to the publication therein men-
tioned, but did not justify the publication in che sense in the saild
first paragraph so imputed; and because the publieation of the
Judgment in said fifth defenco mentioned was not the publication
of any Eublic judicial proceeding in a conrt of justice; and becauss
the publication of matter false in fact contained in a record of a
court of justice by a person not a party to the record, whereby n
party to tho record sustained damnage, is not in itself lawful or
privileged; and becanse, asit appeared by saud first paragraph that
the judgment therein mentioned was paid prior to said publieation,
and the defendant published said judginent as being at the date of
the said publication an existing liability against the plaintiff, any
privilege for the publication oé’ the record in eaid defence mention.
ed was tak 2 away by the facts stated in said first paragraph.
And that the said defence, 30 far as it was pleaded to the second

aragraph, did not disclose any defence thereto good in substance,
or the reasons already stated with reference to it as pleaded to the
first paragraph; and that the said defence, so far as tt was pleaded
to the the third paragraph, did not disclose any defence thereto
good in substance, because said defence admitted that the defendant
represented that the plaintiff was in fact indebted to Edmond
Johnston on the 24th May 1860, but did not justify the represen-
tation in the sense charged in said third paragraph; and becauso
the publication in said fifth defence mentioned was not the publi-
cation of any public judicial proceeding in a court of justice; and
beeause the publication by a person not a party to a record of
matter false in fact contained in a record of a court of justice
whereby another, a party to the record, sustains damage, was not
in itself lawful or priviliged; and because inasmuch as defendant
had notice prior to said publication that the debt therein mention-
ed was paid, and yet published said record, having actual] notice
that the statements in said publication contained were false in fact,
any privilege otherwise existing for such publication was thereby
lost; and that said fifth defence, as plcadeli to the fourth paragraph,
did not disclose any defence thereto good in substance for the rea.
sons assigned as grounds of demurrer to said defence as pleaded to
the third paragraph; and that suid defence, so far as same was
pleaded to the fifth paragraph, did not disclose any defence thereto
good in substance for the reasons assigned as grounds ot demurrer
to said defence, so far as same was pleaded to the first and second
paragraphs,

S. Walker (with him Heron, Q, C.), for the plaintiff, in support
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of the demurrer.—The justification docs not answer the entiro | the sense imputed does not apply.  They also cited Re Bagot, 8 Ir.

charge, It adiits the sense imputed to the publication, ard dues
not justify in that sense.  The charge is, that the defendant pub.
lished in the * Black List,” not merely that a judgment had been
recovered on the 17th May, but that that ju«l]-,-;mcnt, was, on the
21th May, the date of the publication, an existing liability against
the plaintitf, It is no snswer to that to say “a judgment was ro-
covered on the 17th, which in fact I have a right to publish:”
Whte v. Tyrredl, 5 ir. C. L. Rep. 498 ; Exsall v. Russell, 4 M. & Gr.
109Y; O Connor , Wallen, 6 Ir. C. L. Rep. 878, Suppose, however,
the plea answered the entire charge, if any immunity exists for the
publication of a judgment of record, it must bo cither because it is
the publication of the judicial proceedings of a court of justice, or
Leeause a record is in its own nature a thing so public that a party
may sufely publish it.  But the publication of a judgment is not
analogous to the report of a public trinl.  There is nothing to show
in thix case that the thing published is of the character which may
be pubhshed; and the mauner and object of publishing it are quite
ditierent from the manner and object of publishing the report of a
trinl: Dawmson v, Juncan, 7 EN, & Bl 231 ; Andrevs v. é’/cupnmn,
3 L & Kar. 289; Hoare v. Sitverlock, 9 C. B. 28; Lewis v. levy, 1
EllL Bl & Ell. 537. Then, a judgment of record is not a matter of
so public a nature that a party may safely publish it, The pub-
lisher ought to show that he has some interest in the contents of it.
The fact of being allowed to get a copy of a document is a very
ditferent thing from the rigght to make that document public: (Rex
v. Creevy, 1 M. & S, 293; Lopham v. Pickburn, 7 H. & N, 891.)
Flamang v, Neeton, 1 H. of L. 363, will be cited on the other side,
but 1t is distinguishable. There was no allegation of malice, or of
any injury having resulted from the publication in that case. Then
also the publication was literally true. The statutes there giving
publicity to the record of protests were different from and stronger
than the statute 1 & 2 Geo. IV, ¢. 53, which relates to the record of
courts of justice in this country. Lastly, on the facts as they
appear in this defence, tho publication here was an unfair one. It
amountcd not only to a statement that & judgment had been reco-
vered, but to a statement that the judgment was in full force on
the 24th May, which is translating the thing published to tho
injury of the plaintiff: (Lews v. Clement, 3 B. & A. 502; Lcwis v.
Walter, 4 B. & A. 605.) Further, it appears from some of the
counts that at the time of the publication the defendant had actual
knowledge that the thing which he published was untrue, which
makes the publication an unfair one.

W7 Siducy and Armstrong, Serjt., for the defendant.—The defen-
dant had a right to make this publication as a publication of o
record of a judment.  As a principle every court of justice is open,
and the publication of even an ex parte application for a criminal
infurtnation has been held to be justified. It is true, that a regular
plen of justification must justify the libel in the sense imputed to
it in the innuendo.  [Hues, J.—Yerhaps the defonce here may be
upheld as a ples of excuse.] Then, there is no case showing that
the right to publish the proceedings in a court of justice is confined
to proceedings openly had: (Curry v. Walter, 1 B. & P. 625, Lewis
v. Levy, 1 EIL BL & ElL 537.)  Fleming v, Newton, 1 11, of L. 363,
i~ a stronge authority in favour of the defendant. Then, publicity
1s required not merely for the purpose of showing that there is an
existing debt, but also for the purpose of showing the stai zs of the
party, which may be very important. Under the various Bank.
rupt Acts, and under the statute 7 & 8 Vict, ¢, 90, there is express
Jegislative authority for inspecting the various records o}' the
courts upon {m.\'mvnt of a fee.  The inspection and cxcmll)liﬁcation
of the records of the Queen’s courts are the common right of the
publie: (2nd Taylor on Evid. 5, 1340.)  The fact of knowledge of
the alteration of the position of the parties does not take away the
privilege of publishing an existing record. The defence in this
ease is not 1o be looked upon as a plea of justification to the counts
in libel, but as an explanation of the circumstances under which
the publication took place. The words here are not defamatory,
and no action will lic on them, although special damagre is alleged .
(Kely ~, Partington, 5 B. & Ad. 645.) Nor is the publication said
to have been of the plaintiff as a trader.  The words here do not
come within any dufinition of a libel, and the plaint itself is bad,
(Larmitey v, Conplagdd, 6 M. & W, 105) As to the counts for
a false representativu, the defence is grood as to them, and, so far,

L. R 295, Clarke v. Tuglor, 3 Sc. 95: 2 Wma. Saund. 244 (1),
noteg.

Heron, Q. C., in veply, cited Stles v. Nokes, 7 East, 492,

Lerroy, C. J.—This case comes before the court on a demurrer
to the fifth defence.  In the course of the argument, the defendant
took the course, which was properly open to him, of insisting on
the objections which, as he considered, lay to the summons and
!lﬂaint, and showed that it did not state a good cause of action.

‘he case is one of considerable importance, and concerns the pub-
lic, or at least a large portion of the public, as well asthe plaintiff,
‘The nature of the case and of the defence can be best known, and
it is important that they should be correctly kuown, from a state-
ment of the suinmons and plaint, and of the defence that has been
pleaded to it. In the case there are involved questions of impor-
tance, and the result of all is, that we ave of opinion, first, that the
plaintiff has shown a sufficient cause of action; and, secondly, that
the defence pleaded does not state a suflicient ground of either
justitication or excuse. The action is brought by tho plaintiff as
a trader, not only alleging that he was a trader of credit, but
srv(-inl]y stating particular persons with whom it was of importance
that his credit should be maintained—persons who supplied him
with goods (naming them) upon credit, After that general state.
nient as to his eredit generally, and as to the persons whom he
named, who were induced, by this publication to withdraw from
him the credit they had therefore given, it goes on to state, that on
the 24th May, the defendant published of and concerning him a
false and pernicious libel. stating the publication as of the 21th
May, which will be found important; and what is also material.
stating it to have been made in a document known as the * Black
List,” a very significant term and one fairly to be adverted to on
the priuciple that, though this comes befere the court now npon a
consideration of the pleading, the law is perfectly settled thr}t, with
respect to the meaning of linguage, the court 1s to exercise the
same judgment that individuals would do with respect to the,
meaning of terns where they are not affected by an innuendo so
as to change the ordinary meaning. Well, having thus stated and
eiven that denomination to the publication, he govs on to say:

His Lordship read the words complained of, the innuendo, and the
rest of the first count.]  This charge is repeated through four other
counts, as we used to call them, or paragraphs, as is now the
appellation to be given to them, with different circumstances of
more or less azgravation.  One of those circumstances is, that the
plaintiff was, in consequence of this publication, driven to bank-
ruptcy and to ruin.  Another circumstance of aggravation is the
allegation, that the defendant knew that this representation, that
the plaintif was on the 2{th May a judgment-debtor of Johnstop’s
was false. I now come to the defence which is pleaded to this
summons and plaint, making this preliminary observation, that the
action is brought by this party, as a trader, for the injury done to
himn in his trade.  Another observation important to make is, that
he has, by the innuendo, alleged the me. ning in which these terms
were used and applied by the publication, and in which meaning,
if the defendant has any justification or cxcuse, he must justity
or excuse the terms he has made use of. Upon that principle of
law we are all agreed, and as to it we have, I must say, the candid
and proper admission of the counsel for the defendant, It is said
that the innuendo cannot be used to make actionable words which
otherwise would not be so.  That I shall bave to consider after-
wards; but T procced on the defence which has been pleaded.
[F1is Lordship read the fifth defence.]  Here, the defendant states
as his defence, that at the time of publication, namely, on the 25th
May, there was a judgment standing against the }nlaintiﬂ' ; that he
published this judgment as it stood on the record ; and that, =5 it
stood on the record, it was not annulled or vacated: Lue he dos
not deny the allegation in the count, that the julgnent had beea
previously paid off, and thorefore was, in substance and reality,
annulled; whereas it is here held out to the public that, at the date
of this publication, namcly, on the 21th May, this plaintiff was a
judzmentdebtor upon a judgment duly cnrolled, upon which,
thercfore, execution might have been at any momeut issucd against
this trader. e thus passes by without traversing the allegation
that, previously to the 21th May the judgment had been, in truth,
annulled by payment, which operates as complete a vacaney of the

the olijection made un the ground of the defence not justifying in | judgment as if it had been vacated on the record. Ile, therefore,
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in justifying himself as he does, by arguing that he had a right to
publish this a< a part of the record, and part of the procecding in
neourt of justice, omits a very important matter.  He would have
been justified if he had published the judgment as it stood in
reality, as a judgment annulled and satistied, but if, instead of
that, if, instend of availing himself of a degal right, which none of
us mean to question, the right of publishing a judgment, o true
copy of a judgment, so long as the party does not add a sting to
it; if he adds the sting, that it is an unsatisfied judgment, this
becomes an exercise of a legal right, with an additivn which makes
that injurious to the plaintiff in & way that it would not have been
if he rc‘)rcscmcd the fruth of the transaction., Well, the other
counts o

o trader, the party made it at his pesil, whether he knew of the
falsity or not, and the peril has been realised in this case; for the
allegation undenied is, that the persons whom the plaintiff was in
the habit of wetting credit from withdrew that credit, the conse-
quence of which was, that he was driven to bankruptey and ruin.
‘Then the question arose whether this summons and plaint diccloses
a cause of nction, The defendant states at the outset that this is
no libel, because, looking to the definition of a libel given by
Yarke, B., in Permiter v. Couplurd, 6 M. & W, 105, the language
here used was not defamatory.  Why, to be sure, if the lingunge
is not defamatory, and po innuendo is added. the party cannot
sustain an action. But this is not a declaration for an injury
arising from defamation of the trader's character, but it is a decla-
ration by a trader for a libel affecting his eredit, and though that
is attempted to be met by sayving that the aliezation complained of
was made “ bona fide, and without malice,” the facts being adwitted,
the party caunot avail bimself of these general words in order to
sereen himself from the consequence of the act which it is admitted
he has done.  But suppose the publication not to be alibel in the
strict sense of the word, still, under the C. L. I. A, a party is
allowed to add to his declaration an action on the case for a false
representation of him as a trader in respect of his trade, from
which representation an injury has resulted, and X apprehend there
can be no doubt that an”action on the case will lie %r a false
representation made respecting a trader and his circumstaoces,
when it produces an actual injury, if the injury is admitted.  Itis
8 damumn cun injuria, and therefore, even admitting the objection
that this is not strictly speaking a libel, that it is not stated with
all the strictness that would becume the statement of a libel, the
{mblic:nion is, at all crvents, a representation, stating of a man in
113 trade o circutistance which has, upon the adimssion on the fisce
of the pleading, Uruught ruin and bankruptey upon him. It eannot
be doubted that that is a cause of activn, though die ease should
fail un technieal grounds as a charge of libel. It is argued on the
anthority of a case fram Scotland which came before the House of
Lodrs, that this publication is justified. The Scotch case came before
the court upon an application for an injunction. The application was
made in Scotland under a jurisdiction which belongs to the courts
of that country, to enjoin a party from the publication of a matter
which the court decis libellous.” The judmuent in Scotland was
to prevent the publication of the matter which the party justified
himsclf in publishing, because it was published under the authority
of an Act of Parliament, by which a record was made of per<ons
in trade who suffered their bills to be protested, and there was
authority given by the Act for the benefiv of the licge people to
publish the list of the merchauts or other persons who thus suf-
fered bills to be protested. There was i publication accordingly
ax agrainst the plaintiff, as having let his {Jill be protested, The
justitication o pleaded was held insafficient.  There was an appeal
to the House of Lords, and the decision of the Scotch court was there
overruled, on the ground that this was a publication justified by
Iaw and allowed by statute, and accordingly that case was attemp-
ted to be pressed into serviee here, because it is by law allowed to
a party to o to the record and get a copy of it, and it was said,
I think truly and properly, that he had ajright to publish the
record of that judgment, and if he had published it as it stood on
the record simply, it would hast brought bim within the protection

lege, and no answer is given to the allegation, that the |
party know, and was apprised that the judimnent was paidoff. To |
that he gives no answer.  If the representation was false, made of |

|
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to it that which did not appear on the record, and gave it a sting,
whith deprived the party who hind paid off the judoment of the
benetit ot tus payment, the offect of which was to annul the judy-
ment, and not to leave it, a3 it was published to be, an existing
linlnlity. The procecding in Scotland of the protest being pub.
lished was the publication of a truth, fur the party had sufiered his
bill to be protested, and I may observe, even to allow that
publication an express Act of Parlimmnent was required; and the
pmty could only have the protection of that Act of Parliament by
publishing according to the Act, that is, according to the truth of
the transactivn that there was a protested bill at the date of tho
publication,  But here it is published that on the day of publication
there was a judgmient unannulled, with an existing liability upon
it, and though there might have been a right to publish the rag.
ment as it stood, there was no right to aad to 1t e LGagr which
eave it all its pernicious consequence, numely, that it was a sub.
sisting judgment, when in truth, so far frow that, it was us much
au annulled judigment as though it had been vacated and sutistied
on record; for the Act of Parlinment which allows a party to plead
payvment of o judgment as a matter in pais, mahes that payment
as full a satisfaction as a satisfuction on the record.  The defendant
therefore, published what was not the truth, in the exercise of a
legal right, and added to it the sting, which made it pernicious, and
therefore illegal, and it is an admitted fact that by reason of that
Fublimtion the party was driven to bankruptey and ruin.  Ishould
re sorry that there could be a doubt that such conduct was the
foundation of an action. 1 do not know how trade could be carried
on, if traders were not protected against such a proceeding ns this;
and it imports the public, and becomes us, to look into the case
anxivusly, and if we find ground to condemn such a proceeding ns
this, to do co; and it is high time the public should cease to be
infested by such & nuisance.  Every trader in the community
should be protected agninst a proceeding, which is, in fact, an
invitation to all his creditors to 1ssue a connmission of bankruptey,
in order to prevent his substance being swept away, as it would be
if the judgment was such as it Was represented, that is, an existing
liability, “Ihe case in Scotlaud, therefore, was very different from
the present one.  The party there acted under an Act of Parlia-
ment, and what he did he dud tona fide, and according to the truth
of the transaction. The very contrary has been the case here.
These are the arounds which oceur to me in thix case for comiug
to the decision that in this matter, whether we look at it as alibel,
or as an action on the case for a false representation affecting a
trader in his credit, and producing the consequence here olleed,
there is a fuundation for an action for damages i one hebt or other,
and that therefore the yustitication attempted fails, for it passes by
and vmits the sting of the offence, whether we look on the action
as one fur libel, or as an action on the case.  In every View of the
case, therdfure, we cannot heatate in holding that there 18 heve o
cause of activn.  Qur judgment therefore must be for the plantiff,
allowing the demurrer.

O'Braes, J.—I also am of opinion that the demurrer should he
allowed. The Lord Chicef Justice has gone inte the case so fully
that it is not necessary for me to go over the facts again.  Three
of the counts in the summons and plaint are framed in libel, and
two in the shapo of an action on the case for a false representa.
tion. It was admitted by Mr. Sidney that so far as the counts
were maintainable as counts in libel, and o far as the defenca
leaded to them was pleaded as a justification of the libel, it cannot
)e sustained, as it does not justify it in the gense imputed in the
swinmons and plaint.  The three connts state that the meaninz of
the publication wae, and the publication fully bears it out. that
judgment was then an cxisting liability agninst the plaintiff and
that Johnston was then a creditor of his,  This is not justified in
the senso 80 imputed, and the defence, therefore, fails.  But it was
sought to be said that it was a plea of excuse, which is grood: and
it was also contended by Serjt. Armnstrong, he having a right to
fall back on the summons and plaint, that the counts are not main.
tainable #3 counts in libel, 1 was rather startled at being told that
such a publication as we have here was not a libel.  We were
referred to the case of Pacmiter v, Coupland, 6 M. & W, 105, where
Parke, B. ravs that “a publication without justitication or lawful

of the Scatch case, becanse then he wonld have published it av it excuse, which is caleulated to injure the reputation of another by

veally existed, hut forgetting altogether that, he thought he mizght | exposing hum to hatred, contempt, or ridicule, is 2 hbel: ™

and it

have published it as it appeared to exist on the record, and added | was contended that 1t was thereby stated that such publications,
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and such only, were libellons.  But thatis not eo; Parke, B. merely
decides that the publication before the court was a libel, because it
tended to impute dishonest conduct to the plaintiff; but he never
laid it down that nothing save what imputed dishonest conduct was
alibel.  There is a very proper definition of a libel given in Addi.
son on Wrongs, p. 678, where, enumerating the publications which
are libellous, the writer says that publications * which are injurions
to the private character or credit of another are libellous.”  Now,
Lere i3 a publication of a man engaged in trade, and it represents
that he was indebted in a considerable sum by judgment, and when
the statement of that is followed in the summons and plaint by the
statement that the plaintiff in conseq'ucncc of that, suffered special
damage, the persons who dealt with him refusing to give him any
further eredit, am I to be told that the publication is not libellons ?
1t is enough to state the general definition of the law of libel, and
to state the present pleading, to show that this publication is a
libel, and is actionable. Then, am 1 to be told that we are to dis.
regard the innuendo where the defendant sets up a plea of excuso
where a positive meaning is put in and admitted; am I to be told
that we are to disregard that? It is cnough to state the ground
on which the privilege i« contended for, namely, the right to publish
proceedings in a court of justice. But it is nccessary that this
publication should be true, not only true in fact, but that it should
not be given in such a way as to convey a meaning contrary to
the truth, Because a man is justificd upon grounds which I do
not question, in publishing a record of all the judgment, is he
Jjustified in publishing it in such a manner as to convey that not
merely judgmont, but exccution also, was obtained? Many a
trader may resist a claim because he thinks it ill-founded, and the
claim is paid the moment the action is decided. In this case judg-
ment was obtained on the 19th May, and the amount was paid on
the 19th. Are we to be told that the fact of the payment was to
be withheld, when the judgment, which is so much affected by that
payment, is published? It is an important circumstance that the
publication was on the 24th May, 1860, a week after the judgment,
and the charge is, that the publication was so framed as to convey
a meaning that the debt was then due.  Unless it could be conten.
ded that the privilege of publishing truth extended to privilege to
publish untruth; 1 do not sce how the privilege can be claimed
here. I therefore think we do not in this case trench upon the
decision of the House of Lords in Fleming v. Newton. It may be per-
feetly right that the publication in Scotland was justifizble, but that
does not extend to a publication so made as to convey a false
representation injurious to a party. But we are told also that
two of the counts arc unsustainable, becaunse they are not counts
for libel, but counts for a false representation. It comes round
to the same thing.  There is here an innuendo, or what in a libel
would be called an innuendo. Well, I do not conceive why,
because it does not hear the technieal name of an innuendo, when
the action is for a false representation, weo are to throw it aside.
What becomes, then, of the privilege? As 1 said before, the
defence sceks to extend the privilege of publishing truly what is
untrue, or publishing in such a maancr as to convey an imputation
wholly false.  Well, we are told now, supposing a procecding
carried on for several days, and a party publishes every morning
a true account of what took place che day before, and it is said the
charaeter of a party may be greatly injured, and yet will it be
coatended that the publisher of the newspaper is fiablo? 1 say
not, because at the time the publication was made the publication
was true, and the publisher gave truly all that took place. But 1
think, if, on the other hand, a man should daily tell all the pro-
ceedings that existed, and then give an unfair publication of them,
the plea of privilege would be gone.  Well, we were referred then
to a proposition which, I think, could not be maintained, that
except words are defamatory in themselves, their publication is not
actionable, although it is followed by special damage. Well, if
“defamntory” includes the case which I have put. above, I do not
quarrel with the proposition; but if it is attempted to confine its
meaning to the cases of charges of dishonesty, and matters of that
description, I think there is no foundatien for it. and the case in &
B. & Ad. authorises uo such proposition, beeause the words there
were not defamatory at all, and there was no innuendo, and the
court held that the words themselves being neither defamatory nor
injurions, those words unaccompanied by an innucndo were not
actionable, though the words were followed by special damage.

On these grounds I concur with the judgment of my Lord Chicf
Justice.  On looking to the counts of the summons and plaint, I
think something might be said on the fifth count.  Of course, it
will be for the plaintiff to say, if he sacceeds, how far he will take
damuges on that,

Haves, J.—I am unwilling tq go over the ground trodden by the
Chief Justice and my brother O'Brien. I feel I have little to say,
except to express my concurrence with them. The declaration
consists of two scts of counts. Two of them are for a fulse repre-
sentation. That part of tho declaration shows a good cause of
action there is no question. The other set of counts are in libel.
Serjt. Armstrong says, that the publication complaired of in them
docs not amount to alibel; but, looking at the whole law, I have
arrived at the conclusion that these are good counts in libel,
understanding by libel the (Fublicntion of defamatory matter without
Jjustification or excuse; and I take it that this isa publication of such
matter, without justification or excuse, and the enunciation of those
two words leads me to consider the defence which has been set up.
First, then, isita plea of justification? 1thinknot; and the plainread-
ing of it will convince any onc of that. To the two counts for a
false representation, the answer set up is a pleaof justification, that
there was a judgment against the plaintiff on the 17th May, and
that it remained on record. [ cannot see how that justiffes the
publication complained of; and I do not seo cither, how it applies
to the counts in libel.  Well, is it a plea in excuse? In form it is
that; and I take it, that the pleader intended that this should not
be a plea in justification, but in excuse. Now, a great deal of
argument has been expended to show that every subject has a right
to publish records of courts of justice. In the abstract, 1 agree to
that; and even without the authority of the case in Scotland, I
would agree to it.  But, like every privilege o subject has, he
avails himself of it at his peril, and he must be cautious that when
he is using it he does not :nisuse it. as he must bear in mind the
axiom, sic ulere tuo ut alienum non ladas, and when he is pub.
lishing records he must take care he does not do it without justifi-
cation or cxcuse, to the detriment of another. I think that has
been done in this case, for this party has not only published tho
procceding, but has published it with a sting or tack added to it.
It might not have been actionable to say that one party recovered
a judgament against another; but as he goes on to say that the
relation of debtor and creditur still exists, and thus injures the
character of the party who was defendant in that action, he must
be responsible; and it is neither justification nor excuse to tell us
that there is o record existing unvacated and unannulled, which
nobody means to deny. Upon principles, therefore, as old as the
old law, we may, I think, safely come to the conclusion that the
plea cannot be sustained, and that the demurrer to it must be
allowed.

Demurrer allowed.

GENERAL CORRESPONDENCE.

By-law— Conviction—Repeal—Effect thereof.
To tue Epitors or tae Law JoUrNaL.

Prescott, 6 Oct., 1863.
GENTLEMEN,—Is a conviction valid which is made by a Jus®
tico of the Peaco under o municipal by-law, which is after-
wards (that is, after the making of the conviction) quasied
for illegality ?
Yours truly.
L. C

——

iBy-laws which are regularly passed, and valid on the faco
of them. have the force of statute law. Convictions had under
them whilo ip force cndure notwithstanding their repeal.—

Eps. L. J.]
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MONTHLY REPERTORY.
COMMON LAW.

Q B,

HawEkINg AND oTHERS v. WILLIAMS AND OTIIERS.

Executor— Legacy to—Assent.
Leaschold property was bequeathed to three persons, who were

also appointed executors of the will, upon certain trusts. Onel

only of the executors proved the will. Six years afterwards he:

conveyed the whole property, professing to do so as executor,
Held, that lapse of time from the probate of the will was no evi-

dence of assent to the legacy, and that therefore the whole property
passed,

C.D.

Reward for discovery and apprekension of felons—Action for—Duly
of Lolice Constable.

Where & police constable apprehended a person on suspicion of
having robbed his master, and, before information of such appre-
hension had been given to the master, he offered 8 reward, The
})oli.ce constable was held to be entitled to sue for the reward, he
aving in due performance of his duty communicated the circum.
stances of the apprehension to his superintendent, who stated the
fact to the defendant.

To a declaration claiming a reward under a public advertisement
for having giveninformation which led to the recovery of the defen.
dant's property. and the apprehension and conviction of the thief (a
boy in the defendant’s employ), the defendant pleaded that before I
the publication of the advertisement the plaintiffs apprehended
the thicf, and kept him in custody until after the publication of
the advertisement, although they knew that he had absconded
from the service of the defendant with the property in question,
and contrary to their duty they neglected to inform the defendant
of such apprchension. The plaintiffs replicd that at the time of
the apprehension of the boy they were policemen, and that the
spprchended the boy, and, in pursuance of their duty ag such
policemen, informed ‘the Chief Superintendent for the district of
the apprehension and of all the circumstances which had come to;
their knowledge concerning the theft within a reasonable time, and
that in cousequence thereof and at their request the superintendent
informed the defendant, and that such information could not rea.
sonably have been givenbefore the publication of the advertisement.
]]Icld on demurrer, that the replication was a good answer to the
plea.

NEVILLE AND ANOTHER V. KELLY.

B.C. Ex rarte Lee.

Attorney—Enforcing undertaking—Swmmary jurisdiction of Cour!!
—~Ureach of fartl—~Rulc o pay money. i

L., an attorney, who had issued a ca, sa. upon which a defendant '
in an action was arrested, arranged with the attorney for- the!
defendant that he should be discharged from custody on paying £60
down, and giving his note for £60 at six months.  The former sum
was paid, and L. gave the attorney of the defendant an order for
Lis discharge, on condition agreed to, that it should not be lodged
till the defendant's note was obtained. The defendant refused to
give his note.  The defendant’s attorney then said that he wonld
obtain his clicnt’s discharge by a judge’s order, on conditions in
accordance with the agrcement. L., upon faith in this, left the
order for discharge in the hands of the defendaut’s attorney, and
upon subscquently receiving a summons to show cause why the
judge's order should not be drawn up, gave his consent.  The
defendant's attorney improperly lodged the order for his client’s
discharge, left with him as above mentioned, without obtaining the
judge's order,

Jleld, upon an application by L. for a rule against the defendant’s
attorney to pay over maney according to terms of the order to
which L. had consented, that those terms were made by him for
the benefit of hic client, and that the application was witheut

precedent, and must be refused,

C.r.
Proper v, Tus Mayor, ALDERMEN, ANDp BURGESSES oF Tug
Bonroten or Prrstox,

Corporation acting tn more than one capucity—Banking accounts—
S

A municipal corporation, in addition to its ordinary capacity,
acted as managers of baths and wash-houses, and likewise as the
local board of health. They had a banking account with tho
plaintiffs, and had three separate aceounts.  On the bank suspend-
ing payment, a sum of money was due to the corporation from the
bank, on the local board of health accounts,  The plaintifi sued the
defendants for the amount due to the bank, whereupon the defend-
ants et off the amount duc from the bank on the other account,

1eld, that the defendants might set off this elaim one against the
other, as the plaintiffand the defendants were debtors and creditors
on the separate accounts in the same rights.

EX.

Vendor and purchaser—Misdescription— Ground-rent—Provision for
compensation or arbatration—Return of depostt,

Evaxs v. Rouisg,

On a sale of a “frechold ground rent,” “arising out of and
seeured upon certain houses, with a right to the reversion,” which
turned out *0 be an annual sum, payable by the lessee in respect of
the user and enjoyment of a garden under the covenant of the
owner.

Hld, that the purchaser wag entitled to & return of his deposit,
and held, aiso, that the usual provision *hat in case of dispute as
to the amount of compensation it should be settled by arbitration,
did not apply, the vendor not having resorted to it, but insisted on
the full performance of the contract, and the negotintions Laving
thereupon come to an end.

EX.

Tenant in common—Right of as against co-fenant— Destruction of
property—Dleading.

Cresswrtl v. IIEDGES,

Onc tenant in common sued in trespass by another, for destroy-
ing the property, may plead that except in respeet of a certain

undivided share or shares, he, and not the plaintiff, is entitled or

interested, and 23 to such share or shares puyment into court,

CIIANCERY.

L.J. Lucas v. WiLLians,

Administration-— Executor—Driority.

An exccutor, who makes himself lisble for debts of the testator
has no priority in respect of such debts, over the other creditors of
the testator, but stands in the sume position as the creditors for
whose debt he has made hiwself liable.

M.R.

Windingaup—Contributory— Liability of former holder of shares—
Transfer 10 nomince of directors o stop wnjiery by dissatisficd shar ¢-
kolders.

Where the directors of & company, fearing an_exposure of its
affairs, entered into & compromise with a disatisticd sharcholder,
who had presented a petition to obtain the nsual winding up order.
in pursuance of which compromise, the shares of the petitioner were
transferred to one of the directors, a swn of money paid by them to
the petitioner, and the petition withdrawn, .

I)cld, that the transfer of his shares, made under suc}: circum-
stances, did not release the petitioner from his liability in vespect
of them, and that in the subsequent winding-up of the company, he
was properly placed on the hst of contributories. .

The transfer in question, had not been with all the formalitiea
required by the deed of settlement of the company ;. but the court
cansidered, that even if these formalities had all been observed tho
transferor would not have been released from lability.

Iy rE Tie MiTRE Assvranck Costeany Ex rante EvRE,
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M. R, Barserr v. TuewrLL
Will—Construction—Gift to aclass of children legitimate or legitimate

A bequest of property, on the happening of eertain events, cqually
hetween the childeen “legitimate or illegitimate” of A, A had
five allugitimate children, all of whom were alive at the date of the
will. A afterwards married and had nino legitimate children.

Feld, that both classes of children took uwoder the bequest, the
illegitimate children who were living at the date of the will, being
considered as the object designated to take under the gift to the
class of « illegitimate children.”

The wnivn in one gift to a class of children, of legitimate and
illegitimate children, does nnt invalidate the gift, although the
members of each class of children havo to be determined upon
different principles.

V.C.R.

WiLkiNsox v, Dysox.
Will— Construction—Condition not {o interfere.

A testator by his will, gives a legacy to his son W, M. W, upon
condition that he does not interfere or intermeddle in the manage-
ment of the estate, cither individually or as solicitor, and he also
declares with regard to another son G. B, W, who is abroad, that
he shall personally receive bis share, not by attorney, or if nyt
personally, by certain means pointed ont,

2Held, that the marringe of A. with Esther was n condition prece-
dent to the vesting of the bequest, and that the assent of the
testator to As marrying a lady other than Esther did not remove
it.

I1eld also, that the plaintiff '3 intervst was a contingent interest,
a bill would not he by hun or on hus behulf tv secure the property,

REVIEWS.

Goper’s Lapy’s Book: Philadelphia. The number for
October is received, and it contains no less than seven colored
figures in tho Fashion plate, and tea engravings in wood. It
contains also several entertaining stories, such as ‘ Aunt
Sophia’s Visit,” «The Vertical Railways,” ¢ The Village
with One Gentleman,” The Modern Cinderella,” ¢ The
Sisters’ School,’” and *The Pursuit of Wealth under Difficul-
ties,” A nes story by Marion Harland, entitled * Leah
Moore’s Trinl,” also appears in this namber. A Christmas
Story, for the December number, also from the pen of Marion
Harland, is promised. The terms of the magazine, consider-
ing its great utility, are very moderate, viz.: ono copy, ono

W. M. W isthe ;{cnoml ;

year, $3; two cupies, one year, $3; three copics, one year,

alturney under a power for G, B. W.in this country, and after | $6; fuur copies, one year, $7; five copiecs, one year, and extra
vartous counnunications a bill is filed to adminisier the westaturs | copy to the person getting up the club, making six copies, $10;

estates, G B. W, being plaatiff, and W, M. W, une of the defond-
ants, but there is no actual proof that W, M. W, authorised the
suit, the quuestion v Lis examination tut being directly put to hin,
but he admitting that the suit arose in consequence of the cominuni-
cations,

Held, that there was no proof of a breach of the coudition, and
therefore, that W. M. W. was entitled to the legacy.

Serdble, the onus of proving a breach lies on the party alleging
it, and the other side cannot be called on to prove a general nega.
tive. A case of suspicion is nut suflicient, there nust be actual
proof of the breach.

V.C. R, Crruise v, Avsws,

Sergic: performance—Identity— Way— Compensation — Costs—Eer.
dence tu chambers— Objections abandoned and again raised,

Possession by a purchaser, given or permitted by a vendor,
without receipt of rents and profits by the purchaser, does not
render the purchaser liable to pay the purchase money into court,
but he will be ordered to give up possession or to puy the purchase
money.  If the common deeree of specific performance and for
an inquiry for title be wade, the purchaser may raise objections
which he abandoned Lefore the suit, and the court will not add uny
imguiry on the subject to the decree or direct the chicef clerk to
state special circumstances, On further consideration, the court
will nut, on the yuestion of custs or interest, louk at any evidenes
but that in the cause, and not at the proceedings and evidence in
Chambers on an interlocutory motion.

A clause in an agreement for purchase, that the purchaser is not
to require any further proof of identity than given by the title
dedds eactipts the vendor from producing further evidenee, but he
cannot furce the title on the purchaser, unless the evidence is
complete.

O the sale of a house or stables in an el do sae, the vendor is
not bound to show a title to the roadway.

M. R, Davis v._j\.\cm..

Will-—Construction—Condition preccdent—Bill by person having a
contingent inferest,

A devise in trust for A. (in case he should marry the testator’s
niece Esther) for life, subject to the proviso after mentioned, and
after ug deccase in trust for the cldest son of A, who should be
liv iz at his deathi, and have atteined twentv.one, or who should
live to amttain twentveone, in fee. Proviso that in case A should

not marry Esther, the bequest to him should not take effect, but

that such share should f2ll into the restdue.

A, in the testator’s lifetime and with his assent, married TIsa.
bella, who was still alive, by whom he had a son, the plaintiff in
this suit, Esthier was also «till alive and unmarried.  The present
suit was instituted to ascertain and sceure the plaintifi's interest.

eight copies, one year, and an extra copy to the person getting

{up the club, making nine copies, $15 ; eleven copics, one year,

and an extra cupy to the persun getting up the club, making
twelve copies, 320.
e

APPOINTMENTS TO OFFICE, &C.

COUNTY CROWN ATTORNEY.

PRANCIS R. BALL, Esquire. Barristor-at-Law, to be Clerk of the Peace, fu
and for the County of Oxford, in the room and stead of W. Lapenotiere, Esquire,
removed. (Qazstied Oct 10, 1863.)

CHARLES LESTER COLEMAN, of tho Town of Bellerille, Fsqulre, Barrister-
at-Law, to bo Clerk of the Puace. and County Crown Attorney, for the County of
Hustings, {a the room of Juhn (PHare, supersoded. (Gazotted Oct. 17, 1803)

CORONERS.

WILLIAM HUMB, Esquire, M.D.. nnd WILLTAM CASE WRIGHT, Exquire,
Associnte Coroners, County of Halton. (Gazotted Septembor 26, 1863 )

PETER STUAKRT, Esquire, and ELIPIEALET W. GUSTIN, Eswqure, M D.,
Associato Coroners, County of Elgin. (Gazetted Oct. 3, 1863.)

JOSEPH CARBERT, Esquire, M D, Aseoclate Coroner, Usited Couaties of
York and Peel. (Uazstted Oct. 10, 1803.)
mA].\‘uUS BELL, Esquire, Assoctate Coroner, County of Grey. (Gazetted Oct.

, 1863.)
mAl.\'t.‘US BELL, Esquiro, Associate Coroner, County  Sumcoo  (Garetted Oct.

, 1863 )

AARON WALTER GAMBRLE, Paquire, M.D., Associste Coroner, County of
Lambton (Gazetted Qct. 10, 15863.)

JAMES HENRY, of tho Villazo of Mono Mills, Fsquire, M D., to bo an Aszn-
ciate Cagoner for tho United Countles of York and I'eel. (]f_lautmd Oct 24,1863 )

DE WITT * MARTYN, of the Village of Kincardine, Esquire, M.D, to be an
;hsocm(o Coroner for the Unfted Couativs of f{urvn and Bruce. (Gazotted Oct.

]

e e

. 1863,
FRANCIS McCANDLASS, of tho Tawuship of London, Esquire, N D, to boan
Asgsociate Coroner for the County of Middlesex. (Gazetted Uct. 24, 1604.)
GEORGE ALVA CAKRSUN, of the Towa of Whitby, Exquire, tu bo an Associate
oroner for tho County of Ontario. (Gazetted Oct. 24, 1383 )
NOTARIES PUBLIC.

EDWARD BURTON LIAYCUCK, of Ottawa, haquire, Attarnes-at-Law, to bo 3
Notary i’ublicin Upper Canada. }Gr.wttcd September 26, 1363 )

STAFFORD LIGHTBURN, of Hastings, E<quire, Barnstenat-Law, to be a No-
tary Pablic In Upper Canada.  ((Bazetted Oct. 3, 1563.)

EDGAR BARKER, of Dunaville, Erquire, Attoruey-at-Law, o bo a Notary
Tublic io Upper Canads. (Gazetted Oct. 3, 1863.)

J. SAURIN McMURRAY, of Toronto, Eequiro, Barzister-at.-1aw, to bo a Notary
Public in Uppor Canada.  (Gazetted Oct. 3 1563,

CHARLES SAMULL JUNLY, of the Viilage of St. Mary's, Esquire, Atturney
at-law, to by a Notary Public for Upper Canads. (Gazetted Qctober 17, 1807

DUNOUGH O'RRIEN, Enqulire, to bo a Notary Pablic for Upper Canada. (Ga-
zotted Ot 23, 1863 ) .

THOMAS ].\Id.l'.:\.\‘, Exquure, to be a Notary I'ublic for Upper Canada, (Gazet-
ted Oct 2, 1663

WILLIAM RASTALL, of Kincardine, Esqulre, to baa Notary I'ablic for Upper
Canada. (Guzetted Qct. 24, 1863.)

TO CORRESPONDENTS.

‘ 8, 1, "—Under “ Dirition Courte.'”

¢ 1. C."—Uopder ** tiencral Correspondence



