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DiltýV FOR NOVEM BER. Canada. Our abject is to point eut the working of the
____________________________________________ -4sociation for the Amndment of the L:,w in the niothor

1. 5C%1AY.2 d Sandlay afte nity. i ountry, of wbieli wve se often bear, ia the hiope that the
8. SCS)AY.2urd Sund.ly alter 7r?atIy.. ..

il. en~&. i.aidây for xerico fi-r C.unty ourt. profession in Upper Canada inay bcostimulatcd te îaîîtate it.
15. SU.NDAY 2.. MI Sundaii after Trtnil.
10. Mhond.,y ... 31lhaelwas Torm beghio. Chaucery Ikearing Terra commencet It is about twenty ycars since tho 4e Society for Promoct-

2I. riday.i'opor >sy, Q.iU.
2.Saturday..... l'aper !ý,0.P Deltre fur Co. court. ing the Amnendmnent of the Law" was first cstablished ini

22. SUN DA,.P2hslape qte n-ta Most of us are fainiliar with iL anadsomoi23. NItnday ... 5*h Suna Q. il London. itlane n
2.Tumtay.1'aper Daiy. C. P.
Z.Iednwuday.. i'aper Dày, Q. il. of us are fanîlliar with its working. Though sUill in its

24i. Thurodey .... ilaper Dty, C. p.b
28. Satuday mItinasTerre end&. infancy, it 1as donc the State good service. It is not

2>. UYDAY.... lot .5'ndau jr. 1(drent.
30. Monday.... Lut day fer tlceo f Ifai fur Co. Court. cenipoed simply of lawyers, but of eminent Inymen. Ali

work together for tlic coînmon rieal.
BUSINESS NOTICE. The declarcd object of tho association is te promote, by

Peros indeUed ta the Ptropriaoio cf VaiJournal arete ques Ioa te nmber Mal ~ ndobristecrflad atosipoe
ail ourpaiedueeccunis Fiave beenplaced an thehuncisof Mteoot'. Ilrdagh d-ArVagh, icsinadohrie the cael td crautihes tme -
A4ttorneys, Barrie, for collection; and thai onîp a prompt ,.emitance Io thent toût ment of the law of rungland i litbrnhstopoint
$are rosis. ott h eiltr n h uletedfcsi h

It iostrnhgreat retuetance thaith1e Proprietors hareadopied thiscourie; but onty to th 0eiitr n h letedfesl h
hove bu»n eompelled ta do sa in order to enable ssci» to mect escar curn e le-pal system ; and te su,-gest appropriate remedies.
tshich art veryheavy. The association consists of honorary, corporate and ordi-

otai th vtheuftnsoftherournal is sgeneralladmited, iftoooldnotbe nary n-mnbers. Any gentleman xnay become an ordinary
uinrasonable tOM cd tai the P'rofesion and OI.crs ofti (Se l.urto would accord nebr hmes cmectw
it a liberal support, jndread aI aUoenga thcmset o obe oued for ther nszion. iaime. Cabr f comre o counceils, law

Lsocieties, and other bodies associated for any publie abject
are e1icgibIe as corporate members. Honorary menibers areigi 113JipJ J piltfLd generally distinguished foreigners, or persons holding a

~judicial position, or former ordinary inembers wlîo bave
NOVEMBER. 1863. Ieft England. The oficers of the association are a presi-

dent, 'vice.presidents, treasurer, secretary, and eighiteen
ASSOCIATIONS FOR TUIE AMENDMENT OF LAW. managers. Theso compose the couneil by which tho
Law is a progressive science ; but neyer can bc said ta association is governefl.

bc perfect. The aim of ail is ta make it as perfect as pos. The veteran law reformer, Lord Broughami, is president
sible. The atcinpts te perfect it occa2ion amendinents, of the association. Amon- the vice-presidents we find the
whieh amenduients should be carefully and consideratcly Lord Chancellor, the Lord Chief' Justice of the Qucen's
nmade, and made wlien nccessary. 1 Bench, the Judge of the Iligh Court cf Adiniralty, Vice-

Thse ability te aîuend pre-supposes an acquaintaince with Chanceller Wood, M1r. Justice Keating, Sir Fitzroy Kelly,
tIhe law te bc amendcd-its working in regard to the reIn- the Judge Advocate General, and cîbers whose Dames are
tiens cf life. Law is a rule of action. Its imperfections well-Iknowv ta legal faine. Amnong the ordinary members
are discovered by reason and experience. wc find thse Attorney Gencral, tIse Puke of Cleveland, Lord

None are more conversant with thc law dan those who Ebury, Sir P. H. Goldsnxid, Q.C., the Recorder of London,
are engagred in its administration. Men whose business it the Cominissioner of thse Court cf ]3ankruptcy, thse Lord
is to advise upon its application te the affaira o? life, are Justice General of Seotland, the Lord Advocate of Scot-
those who net ouly discever its short-comings, but are mest land, several ceunty court judges, quecn's ceunsci, barris-
cempetent te suggest thse requisite remedies. ters, solicitors, rnembers of Parliament, and other laymen.

Suggestions to be o? real value ought to be systcniatized. Among tIse corperate merabers we find thse Belfast Chamber
Our law niaIers are net ail lawycra. There is ne officer cf Commerce, the Liverpool Chamber cf Commerce, the
wbvose special duty it is te sugacst and suporintend aniend- Dublin Chamber o? Commerce, the Glasgow Chamber cf
inents o? thse law. MucIs, thierefore, is lcft te spentaneous Commerce, thse Manchester Chamber cf Commerce, thse
action, without thse direction nccessary ta sceure for tIse Plymouth Chamber of Commerce, the Faculty of Procura-
action thse nîost beneficial effcct. tors, Glasgow, tIse London Association for the Protection

Hence it is that associations for tIse amenduient cf the cf Trade. Amxon- the honorary members we find Chie?
Iaw are net only laudable but neccssary. The aggrcgation Baron Pollock, Chief Justice Earle, thse Right Hou. Joscph
of traincd minds on subjects with which tise nsinds are Napier, thse Attorney-Gcneral cf Hong-Kong, tlie Consular
intimately conversant works an immense ausount cf good. Judgo at Constantinople, M. Tropleng, M. Guizot, M.
No association of tIse k-int lhas yct been fornicd in Ilplier Becrryer, and David Dudley Field.
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There is an Annuai Session, comnnîcncing in* Novomber

and ending in July. During the session a number of
gencrai meetings arc hcld for the reception of reportsg and
papers, and for discussions.

If a suember bo desirous of bringing any attbjcct ,)cforc
the association for consideration, ho may du so ia co of
threo ways:

1. Ho may rend a paper te the association, having first
obtained tho consent cf thc council.

2. Ho may move a rcsoiution on tic subject nt a general
meeting.

3. Ho may address a communication Le the couneil.
The association or coaneil, as tho case may be, will then,

if thcy think fit, -refer the paper, resolution or communica-
tion te a committec te consider and report thercon.

Every report of a conimittee ia rcad at a generai Meeting.
Pipersannd reports are printed by the association, and
supplicd gratuitously to cvcry niember. In order to facili.
tate its enquiries, the association has fltted up its roonis
with an excellent law and pariiamentary library, whieh is
open at ail hours, of the day.

Ordinary and corporate members arc eceted by the
association at its gencrai meetings. Tho ceetions are by
ballot, and one black bail in seven exclndes. Hlonorary
members arc clected by the council, who report the edcc-
tiens te tho general meetings for confirmation. Every
mexuber may propose an ordinary or corporate member by
eending the ame and address; of the candidate for in.er-
tion, with the name of the proposer, le a book kept for that
purpose. Every body cntitled to corporate membership
may, frota time to tume, nominate auy number of its mem-
bers, not excceding five, as its represeatatives; and stich
representatives have ail the rights of ordinary members,
exeept that of being pres!dent, vice-presidont, manager,
trensurer or secretary.

Ordinary members pay an annual subseription of two
guineas, or a life subseription of ton guinens; corporate
members pay an annual subseription of two guineas;
honorary members arc exempt froni ail payment. ]3oth
annual and life subseriptions are payable on the cleetion of
members, and paymcnt in evcry case precedes membership.
The first annual subseription is paid for the current year
cndiug Siat October following ciection; and ail future
annual subseriptions are payable ini advance on lat Novem-
ber. Annual subscriptions of ordinary members are con-
vertible into lifo aubseriptions on payment of twcnty
gui neas.

An annual meeting la held ia Jane, appointed by the
council, cf which fourteen days' notice is given by the
secreta'y to ail the niembers. Gencral and speciai meetings
are helU on day's appoiatcd by the association or council.

The president and vice-presidents are electcd nt tho
annual meeting, on motion, by show cf bands, or (if a
ballot be deinanded at tic tiîne by at ]eas,. seven members)
by ballot. Tue managers are aise eiececd at thc annuai
meeting, by the members present, by rneans of voting
papers. Any t've members of the association may, by
ivriting signed by thorm, nominate one ordinary member
for ciection as manager; and every such nomination must
bc sent te the secrctary ciglit days before the annuel
meeting. Managers areceligible for rcé.lcction without
nomination. Four days heforo tue annuai mpeting the
seeretary is te send te ail the members a iist containing--

1. The names cf the managers for tho current ycar whe
have net given notice in writing of intention te retire.

2. The names cf ordinary nienbers nominated for
managers.

A voting.paper containing the iast-mcntiened ligt is sup-
piied te each member present at the annuai meeting, who,
after reducing the number cf names te net more than
eighteen, bands la the voting-paper to the seretary, within
one heut frers the cemmencement cf the meeting, ut tihe
expiration cf' which time twe serutincers, appeinted at the
meeting, declare the resuits cf thc veting. In the eveat
cf an cquality cf votes, rendcring the election as betwcen
two or more cf the proposcd managers uneertain, thc resuit
is dctermined by ballot.

The council, within fourteen days aftcr tho annual
meeting, appoint the treasurer and the seetary for the
carrent year.

Aay vacnncy oecurring during the ycar in the office of
presideat or manager, may be filled up nt a general meet-
ing (cf which seven days' notice is sent by the secrctary te
ail the members) on motion, by show cf hands, or (if a
ballot be demaaded at the tume by at lenst seven members)
by ballot

The association at the generni meetings appoint standing
committees, and aise special cemaxittees te consider and
report on specifie subjeets cf refercace.

Such is the working of the association. It is simple,
and yet sufficient for ail practicai parposes. And we are
glad te say that ycar by ycar the influence cf the asso-
ciation is extending and being extended. Its discussions
arc xnarked with carnestncss and nbility. During the
past year fourteen generai meetings cehl;cee
papers upon subjects cf importance wcre read and con-
sidoed, al! of which were print-ed and circulated; two
reports, prcpared by ceaimittees specially appointedl,
were rcceived, co cf wbich, after careful discussion,
was formally adoptcd by the association. Owing te pres-
sure cf business it was found ncccssary, upon more than
co occasion, te hold meet:iig, and te have more than
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anc paper rend on the saine cveaing. Several special cern-
inittees are now pursuing thcir special inquiries. Twenty.
savon new members wcre enroiied during tha ycar. Saine
of t.he tecontly elected mocinhra are influential public bodies.

Thora arc at present twcnty-nine honorai3y iimmbers and
twa hundred and ninety.sgix rdinary membera. The latter
inciades eloyen corporate menibers. This feature is a
novel onc; and we must say we approve of it. Corparate
mnemnhers, reprcsenting commercial, manufacturing and
educational intcrcsts, are specialiy qualificd te render im-
portant service te sncob an association. Tho bodies whom
tbey represent sbare, through their deputies, la tise dehib-
crationa of the association, and arc, nt the same turne, ln a
position te mcako valuabie communications upen subjeets
of interest. The association, whosa abject is the good of
the people, is thus inediatciy braught inte conneetion with
thse people, and by a species of reflex action thc abject af
the association is directiy advanced.

We cannat say tee rnuch ln praise cf such au association.
Its conception is laudabie, and its existence, as ire have
aircady said, is in a eiviiized community a matter af noces-
sity. WVe trust that cre long the people af Upper Canada
will i gve a proof of their advanccd state of civilization by
fomming and successfüiiy working an association af the kind.
If WCe bave donc or said anything; te basten thse movenient
aur labor will not hc in vain. We can oniy suggest;
others must net. We feel confident that if cither encou-
ragement or support be needed froma tise parent association,
thc saine ahai! not ho wanting.

PROTECTION OF SIIEEP.
An act of last ression, having for its abject the protc-

tien of sheep, effeets a strange alteration in thse substance
ef thse lair, ta iricis me mouhd direct attention.

The act contains sevon clauses, besides onc limiting its
application ta Upper Canada.

Section 1 enacts that IlIt shall ho lawful for any persan
te kil! ny dog in the act of~ pursuing, or worrying, or des-
traying snob sheep, elsewhcre than an land belonging ta
thse owner of such dag."

Sections 2, 3 and 4, previde, tisat on complaint in irrit-
ing, on Cath, ta a justice of the poace, tisat any persan
"owns or bas in bis possession a dog- mhieh bas withia six

nsantbs 'worricd and injured or destreyed any sheep," sueli
justice may praceed summarily mith thse inatterand, in
cae ef conviction, may make, order for thse killing of thse
do-, and, Ilon defa-ait, xnay in bis discretion impose a fine
upon snoh persan net cxcecding twenty dollars witis casts."
Section 5 enacts that ne conviction under tise net sisall be
a bar te an action for thse recovcry of darnage donc ta sucis
shcep; and section 7 enables thse defendant in any action

for killing a dag undor the lst section, to plead the gencan
issue, and give the nct and the speciai inattcr in evidenco.

The above sections are se wotded, wev foux, thtt mueix
doubt wiii arise as to their truc mcaning, and sema diffi-
culty in proceeding under thenai; but we do not purpose
cxamining their clauses now. It is with sec. 6 that we are
more particniarly concerned. It is as follows :-Il It shalh
not bo noessiry for the plaintiff in any action of damages
for injury doue by a dog te ahccp, te prove that the defen-
dant was aware of the propensity of the dog to pursue or
injure sbeep, nor shall the liabiiity of the owner or passes-
sor, as aforcsaid, of any dog in damnages for any injury donc
by such dog te any sbcep, depend upan his provieus know-
lcdge of the propensity of snob do- te injure sheep."

This, as regards injuries, &o., ta sheep by degs, cern-
pletely alters the existing lav, which is thus laid down,
nftiiiCy, that the ewner of doinestie animais nlot necessarily
inclined te commit mischief, is nlot liable for any injury
committed by them, unicss it can ho sbown that be previ-
ously had notice of thc aninial's vicions propensity-ifl
other words, in an action against the owner of a dog, for n
injury cominitted by such do- te tho persan or te personal
property, the «raie of Iaw is that the scienter must be
alleged and proved. As the act cornes at once loto force,
and centains nothing express te show that it la net intcnded,
te have a retrospective cffcct, there is more necessity for
drawing attention at once te the above provision. The
aiteration ia thc ruie of law sens te us of doubtful advan-
tage, and exposes every fariner in thc cemmunity te the
danger of loss witbout misconduet on bis part. Truc, it
may bc said, w~hy should m«y neig-hbour's doc injure my
sheep wlth irpunity? B3ut cvery fariner must keep adog
for bis own protection, and degs are net by nature inclined
te kill shcep--in fact net anc dog in a thousand will do se,
and the rule scemcd reasonable enough that the ewner
should net bcea l able unlcss a miscbievous propensity
developcd itself. Blame can oniy attach te the owncr of a
dogwhen, aftcr having nscortained that, the nimai bas
propensities not gcnerally belonging te his race, hcoamits
te take proper preenutioa te proteet the publie against the
ill consequencos of those anonlalous habits.

It secins strange that the Legislature should do away
with a wholesurnc rule as respects sliep onIy-afford pro-
tectien te sheep, and nlot te mcn. Thus, if a dog worrles
sheep, it is -not necessary te provo that tha owner Ilwas
aware of the prapensity of thc do- ta pannue or injure
sheep; " but if a dog grievously bites and wouads a grown-
up persan or a chiId, the disposition of the anima! te do sa
and the scienter are stili thc gist of thse action.

It la thecXknowrnglg keeping a dog accz&ctorned ga bite
man7sùu?, that constitutes the Iiability ia case any persan
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is injurcd by such animal. And in lin action for nn injury suit, and flot soldoin is it that hie aven failft ta obtain this
alleged to bc donc hy a ferocious dog of tIre defondant, %Yard. 1mw far at may hoe po8sible or oxpedrant to give tho

suitor comnp lota relief in this respect is n 'raa question flot
known by bila ta bc of tIret cliaracter, it was hcld, tts ueOt reridily tobe anewored, but it mny bo . afely ,,,rtd, that
cf our rendors hnow, that the p"c uf "«fnot guilty " put the the ruies affoecting coat8 in our commun Iriw court@ aire in a

most unentisfactory etate cf intricacy, and that amy prinoîple
scienter in issue, as wcll as the cliaradcr cf the dog. whvllI mr lie nit the root of thom, ie almost conceaicd froin

Now, without gaiusayisrg tho fact that thcro je a largo the explorer amid tire entanglemoent due te the combiued
arnount cf mnrory invcsted in) shcap, and tlrnt a ehocp le a operation of discordant Acte cf 1>arliamont.

vory usoful and valuable animal, and ivithal a vcry goudae tese exml-.i-lstaetecniio forlwc
crature, we miuet think that tho Legislaturc, ie its auxiaus An action for slnnder vile tried rit the Sumnier Assizse of
Caro te proteot slrcp and Iambs agaitiet ferociaus doge, bas 1801, wheroin thojury found tt verdict for the plaîintiff, darnagos
]esL sighit of protection for worrcn and childrcrr, tasa le. iL aubseque'rtlv bocamo a question for tire decision cf the

Court of oamnon Pions, wlethor or nottha plaintiff wae, undor
nothing cf mon, who rright ha supposcd te bo ahle te Pro- tîresr. circumetances, entitlcd ta his [full caste. The Court ad-
tect tiiemacîves. judged oniy le.. and Erle, C. J., gave tire remons for dhis judg-

__________________ment in thre following words:-"' I think thfnt thre 3 & 4 Vie., c.
24 doos net confiet witlî the statuto cf James, so as virtually

ENGLISII BENCII AND BAR. te repeal it, but that bath statutes inny stand together."7
Pdr. ergent Pictt as b>e apaintd a Bron f th jl brdship rond thre 2nd section cf 3 & 4 Vic., e. 24.1 "1Mr. ergent Pgottbas wn ppoited Barn ofthegi va that section lis full app1i cation. 'rho plain tiff in an action

Court cf Exchlequor. for sîrmeder bas recavorodlese than 40s. ; he is, therefoe, ta
Sir oundîl 'aImr, Q ., as bon apoitcd tte have no costs unless thejudga certifiee. Thîejudge bas certi-

Sir ouldcl Pamer QC, ba bon apoitedAttrney. fied, and the question je as te theaeffect cf bis certificate.1
Gcncral, in the room cf Sir Wm.. Athorton, Q.C., rcsigned, arn of the opinion that the affect cf it is te talco tho cabo eut
awing te ilI hCalth. cf tho praviaus ennctiug part cf tire sction, and the plaintiff

TirenawSo]aito-Geern la . P Cofler Q.. Rs rthen has tire saine right te caste as bo wauld have hd slip-bc nw Slictor-eneal g R.P. oller, .C.Rispesing thre 3 &L 1 Vie., cap. 24 bad nover passed. Thon, by
appointant ie welI recivcd hy the profession. the Statute of Gloucester, hoe would have heen ontitled tu hie

___________ ______ _______foul caste unlese that right was qurilified hy amy subsequent
S E E CT i N ~right. Hie right is qualified hy tbc statuteocf James, wlîich

___________________________________ say8 that in an action for sianderouB wcrds, whcro the danrgos
are under 409., tho plaintiff tihah recaver culy sa much caste

THE COSTS 0F ACTIONS IN THE SUPEftIOR COURTS as dameg es (vana v. Bcee, 30, L. J. C. P. 16, L. 0. 9, C. B3.
0F COMMON LAW * n a. 391f~

Probably ne suhject ivitb whîch a lawyer je prefessianally Thus, afler hiearing a meet lcarned and solome argument,
broghtin onact issa natrativ an aeu iststfuI te fou ;f the ableet judgoe je Westminster Hall fait thecI-es

bila as tint cf caste. Stili ite importance is perceived almost obligwhith frbade cas f te, rton te remt iLte o
'without an effort cf tbought. The expense of briniging ai dl Queon VcoiwihfraeCsa hnt ei tt
suetaining au actî'rn fer the vindication of a pereonal ri-lit may that of a Statuto of Edward I., WhiCh gava PCLL caste, and
bo se gret, or sa capricieus in refèence te ite incidonte, as flnaîY te) put it under a statuts cf James I., which had the
te mnake recoure te thre establishad tribuenaets~ for j afet cf giving thre fertunate plantiff oe shilling cast8!
the otdinary Citizen, and tiras, -with thre higliest inelgneWhere crin ba fband amy satire upon aur eystemn of legril pire-

and nterityon he Bnch it oul bapen hatte a enice cedure niore sovero than that which ie affordod by tis matter
tadione o te Bowenh iL ada would apetat al bins of filt pioco cf burlesque ? Strrely tho time bas come for the
effected, if at trI' by extremely rude expediente. Of course w con e ed itest co tre f satu, an ar alegtmae
this suppesition re extrema and beyand ail chance of reliza- Ia on tira subject stem uroftatavrylgiae
tien, at lenet in thie country, but iL serves te paint eut tefield for con solidation and amendaient liesepen te thre reformer.

kindof mpeimet wheb n il-ajused asto ofimp8be It le nat difficult te giva a tolerably cansise, yot campro-
caste thrcws in tho wvay cf the efficioncy eof otherwiseeperfect nsv itrofheaicsnaietwihaaa lm t
judicial courte. in force.

Persany unacquaintcd with tic detaile af lagal prrrctic . Previously te th e reiga cf Edward I. ceste cf suit woro net

the~~~~~~~~~~~~ 1ater A.ia iiraantheniîbo .t nrac Coke (2 lest. 288) remarks, Ilby this iL may ba collected that
which ha is ebliged te seek the aid cf a Court cf Law. He utc a ineadr cea e iet ie Limfo tee s ileee hisb
succeeds in lis suit: as a matter of course, ie addition te thre Ildei'e neec sntioiale o hr elti abdlaim which ho bras thue established against B, ho ought ta (Reovas JIiet. Eng. Law, 400) but tbat it was tîren the practice
receivo fromt bin reimbursement of tira expenes te wbich ha for juries te ferra an estimats cf the caste, and to inolude tIre
bas been driven for the parposeo f vindicating hie right. Or suni s0 arrived at, ie the amount cf dama ges awarded by theni,
ou the ether band, hoe [aile; *rL ie equally plain that ie ouglit moecver, if tiris estimated sm ultimately proved insufficie.at
ie tis cme te pay B. the meney which resistance te an un- te caver tho actual caste, the courts used te award irrcreoaced
faunded dlam h as entailed upon hlm. Icosts. Stili whcrever, as le real actions, the verdict cf the jury

'ibis tieary is, however, littie accordant with tie facta cf did net take tho form cf damiages, no caste could ho rccovered.
practice. Under hardly amy circumetances dace the award cf To put tirings on n more srîtisfactory footing, tIre 6 Edw. I.,
Caste refrmnd te the successfuî party the whole cf the manoy, e. , commenly known as the Statute cf Gloucester, was passed.
which bu bas been farced te expond in tIre prasecution of bîis The first section cf thIn Act gave damages je certain real

________________________________________actions te which they had net before bean incident; and the 2nd
SAPaper by 'tr. J. B.Phear,rsd at a Gonerai Meeting ofthe ffloty, j une section pravidod, "tirat the demandant may recover againet

51863. and ordered tobu printed. tire tenntL the casts of bis writ purchased together with the
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darnagea aboya said ; and tis net sal beldi place in ail cases
wliceo the party ie to recover damages.' The %vords *1 caste
of ivrit puruhinsofl," weco connstrued to alcai l legal cotg of
suit, (2 luet. 288), and with titis interpretation, the sentence
which foflowvs thora vas hihld to confor upon the plaintiff in
any action wittever, providcd bc rccovered damitgcs no niatter
hiow smil, a strict right to hie full caste of suit, in addition
ta t10s0 darnages.

This statutoestili censtitutes the only fouandation on which
a plaintiff can bave hie riýlît ta costs. It duos not, bowever,
ombrace overy case in wlmîoh a plaintiff gains is8 suit; for it
bas been determined in a somewhant narrow spirit, that whero
the plaintiff, ne in the caue of a cummun infurmer suing for a
penalty, bas ne riglit of action vestod in him previously ta
the action boing brouglit, ho docsi not Ilrecover damages"
witbia the mcsaning of the Statuto of Gloucester, and therefore
is net includcd vrithin ite provisions, (ililfold'8 Case, 10 Rep.,
116 a. ; 2'yle v. Glode, 7. T~. R. 267, and tho College of Phy.
sicians v. ilarrison, 9 B. & C. 524).

Netwithstanding that, relief was thuB early given ta a success-
fui plaintiff, no meaxurc of it was citeuded ta a defendant until
the reiga of Ilenry Vil!., %whon it wns annat (23 lIen. VIII.,
e. 15), that in certain spccifled actions only, lifter non-suit or
a lawfl verdict against the plaintiff, the defendant shonld have
judgment ta recover his taxed co8s îsgainst the plaintif.
Much o! the rcmaining inequality botween the two parties
%vas rcmoved by the 4 Jac. I., c. 3, icih gave cxiste ta the
defendant, atucos8ful b>' nonsuit or verdict "in Ml actions
svhatsoever, wliorcin flic plaintiff night lhairo costs (if in case
judgment should lba given fu.e him."l) Thorae till remained
the disability te recuver caste iinposed by the peculiarity of
the wording of 23 Ilen. VIII., e. 15, alpoi defendante in actions
brougbt by executors and administrators in tiîeirrepresentative
character. This was taken away by the 3lst section of 3 &
4 lVm. IV., o. 42, subjoct ta the power of the court or ajndge
ta otharwisa order. And finaliy, the 8 & 9 Wm. 3. o. 11,
a. 1, eniarged by 3 & 4, Win. 4, c. 42, e. 32, placed ana of
seve'al defendants, who obtains a verdict, or against whom a
a!zOue prosequt ls entered, in the saine position as if the ver-
dict lied beau in faveur of ail defendante alike, reserving power
ta the judge at the trial to relieve the plaintiff froma thse caste of
snob defendant, by certifying upon t he record that there was
realsonable cause for makiug irn a defoadant in the action.

So far legislation was confined ta dealing with the caste of
litigating matters of fact. IBut oithor party snight defeat the
other on a point of law; cither the plaintif or defendant, con-
coding biis opponents facs, might demur ta the legal results

soght ta bo deduced freux them ; and if ho succcedod in
nlaintaining bis position on that ground, certainly lio had s
gond a riglit ta bo rcimbursed bis costs of suit. as if lie hadl
gained bis peint by dispraving alegation of facts. This wae
nt I88t recognized by the legislture, and thse 8 X- 9 'IVu. Ili,
c. Il (alroady referred ta), doveloped by 3 & 4 Win. IV., c.
42, s. 34, gave the caste nf e deaxurrer ta that part>' in thse
action in wliose faveur it was deterinined.

Thus ait laet by the unitcd force of tihe several statutes which
have beeu quoted, ansd ýwhich range in date froux the reigu of
Edward I., te that of William I'V. <a period of 555 years) ls
estahlished, wkth a sili imperfect generality, the right of the
8uccs8sful litigant ta thse caste, ivhich bis adversary bas obliged
litai ta incur ; naînely -.-

Thse right o! a PLA&iNriFF, wlieover ho recover. damages
(excapting ho be an informer), and whenever ho BuC-
cecds on dernurrer.

The right o! a SOLE DzrsENDà-r, whothcr oe or several
persons, icnover hie obtains a ne,î-suit or verdict, in
those cases ivhere a successful piantiff iould get
coste, subject as against an exceutor or administrator
ta the power o! tho court or judge ta otberwiso order;
and whcno1vor hae succeeds un demurrer.

Tho Tigbt of Oia or srvcaài* DarzNDA.4rS (in case ni, (10

net su6ecel), whoevor hoe obtaitîs a, verd ict or a noil6

7ros"qi i8 entered ngainst hini, subject tu the paver
o! tho judgc ivho tried the cause, tu certify timat lie
was prorarly mallde a defeadant.

3Might net the whole o! this sories o! enactmatnts bo advaa.
tagcenuly oiwep t away, and a more complote ansd satisfactary
recuit attained by ena or two sections of a consolidating ea-
tute ?

Sa mucb for thse casts of the cotise. Tho caste of tho i.seae
are reguiated by an eutirely difeorent set of onactuxents.

It iniglit ha imagiucd, frum the terme in svtwch tihe carlier
statîltes are couched, that the disputa bot%% cen tho plaintiff
and defendant, as it appon -3d in the pleaditias, msuet noces-
sarly bne single-lieislcd. And y et this wua not otrictly the
case. A plaintif could always embraca several counts in ane
declaration, aîthougli the defeadant vite restrictcul t one
ansvwer ta caci of them vrith thse additional privilege of
being alo ta divide into parte aay ceunt whicii admitted of
being so treatd; ad thoan te plead sepîsrately ta ecdi part.
Thus iL frcquently hiappencdl tha1 t, by theac neitiier of tho
plaintiff or of the dc fendant, or of bath, tIsas a plurality of
issues ljetvcen tiicm arase for determination in tha saine action.
If aIl these resulted in favour o! the samne party, thse 8tate o!
things svas practicalv thes samoeas if thora had hean oui>' a
single issue, and ne diiculty on titis accaunt presented itsalf
in thse application eof the foregoing satiutes relative ta costa.
But it wîîs qîîita utlîorriso sheo somne cf tha issues wero found.
for the plaintiff, and thse rensainder for the defendant. In the
end, thse LX'urte of Queense fench and Comnien Plans appear
ta have dccided (Biddqoes v. Rlaymîond, 2, IV. Bi., 800, and
Postan v, Stanway, 5, East 261), t.hnt if the plaintiff succeed-
ed on any one of the issues thus raied which cîrcumstaace gave
hima a verdict la a distinct cause of action, hae vas enttled ta
the coste of the wliolc cause including la tho Commea Phas
tho coste of!the ceunt ou wliich tie defendantsucceeded, wiith-
eut any dedtîction on account cf those issues un whicli ha hîad
!ailed, and that the defixudant had no right ta a-ty ostes 'lis-
]les ha defeatod the plaintiff on ail the issuest. In the Exalta-
quer, on the contrary, the practica (for thora are no reporteil
decisions on tho peint) ebowed a more liboral spirit of inter-

pretation ; and wlîen thse judges, under the pawers given thons
by the 11, Ge,). IV., and 1, Win. IV., c. 70, sec. 11, made the
nos' raIes for securing uniformity of practice in thse auporior
cour"e tbey adopted thse practice of the Court o! Exlicquer
inl this respect declaring: tisat Ilno caste shail ho allowod in
taxation. ta a plaintiff upen any counts or issues upon which
hae lias net succeeded: and thse caste of ait issues foutid for
thbe defendant shall ha deducted frons tIse plrintif's coste,"
(Reg. Gen. IL. T. 2, Wm. IV., sr. 74.)

A nsoue proseqni entered upon any cassate or an y part cf a
declaration, was put on thea samne footing as a verdict for the
deondant, b7 33 sec. of 3 & 4, Wm. IV., o. 42.

Thea disabslity under which a deFendant laboured cf net
being able ta piead more than one dafenca ta thse sanie causa
of action, wa8 for the firet time romoved by the 4 sec. of 4
Anne, e. 16, which empowerad the o ndent in any action,
with thse hon' s ef thse court in whicb it was brougbî, ta pload
as many soveral niatters thereto as ho sbouhd thiak necessary
fer bis defence. Butin order that this multiplication cf issues
might net bo made the means o! vexing a de!eated plaintif£
witb unaeeessary oxpenses, the 5th section cf tIse saute set
gava him thea caste o! sncb o! these doubla issues as ha vas
fortunate enough ta vin lit tIse assasient of the court except
in tise case o! a verdict on an issue o! !act, wisen thojudge wlso
tried iL certified tbat thse def'endant had reasonable causa for
raising it. What result thi8 construction cf tise statute
(arrived aLlan Richmond v. Johnson, 7, East 583> produces la
vrssctice ie not alivays ascortainabla. Oallender v. Hloward,
10, C. B. 302, is one cf tise lst roported cases upen thse point
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and thora the lcarned arguments of Mr. Gray and Mr. Willes
was perfectly appalling b y tlieir lcogth, by the multitude af
cases quotcd in thein, an d the ingenuity with wliici thee
nre applicd. Nearly at the saine timo, die Court of Exohequer
dcidcd in HoiweZ v. lZodbard, 4 Ex. 309 in eirect opposition
ta thejudgment of the Court of Common lions in C'alieuidar v.
Jloiward.

Suroiy at this stage the logisiatuiro miglit woll have inter-
posed to subRtitute sometling like method and simpieity in
t'Io piace of the muns of statutcs whichi hava boon describcd.
The logislattro did stop ini, and by dt Slst section ot the Coin-
mon Law Procedure Act, 1852, after empowering bath the
plaintif? and the Mofndant with praper ]cave ta pload double,
provided that the Ilcosts of any issue cither af fact or law
shahl follaw the finding orjudgmeat upon sucb issue. and be
adjiidgod to the su ccessful pnrty whatevcr ny be the re8ult
of the other issue or issues.'P A macet innd'.qunte ennctmient
and one which has already been hold in C'azneait v. Morrice,
'2 Jur. a. s. 139, to apply only ta the issues raised in double
pleading; in filct it only epiaiins, and does not even repéai
the statute of Anne. Zvo have thereforoellne more Act of
Parlinnient addcd teo ur list of those wivhch reguinte cat8,
with very littia corrcspunding bonefit.

Sa far wve have been concerned wi.tt the-gentral rights ta
cots-

lot. Or the party who Las been succeseful in the
wlîole suit.

2nd Of the party w la has succeeeded on one or
more oi the conu or causes af action, buot flot on ail
t counts or causes af action invoived in dit suit.
3rd. 0f dit party who bas bcon tsuccessiol on an

issue ar issues, but nlot on the causo of action ont of
which it arase.

We now corne ta the aines af onactments pussed for the pur-
pose ai iimiting this general right.

Itwas discovered ait an early period that the indîscriminate
award ai caste to the successful pnrty tended ta encourage tie
bringing af actions on frivalous, though tcchnicaily rightful

gruns and aise iavourcd tho vexatious choice of the higiier
andure8- costly in preforenre ta the inferior tribunnîs. Ta
check this cvii the 43 of Eliz, c. 6, was passcd v'hich declared
' hat, Ilif upon any action persanal ta lio braught in any ai
ber Majesty'ix Courts at Wcstminister, nlot boing for any title
or interest of lands, lier conccrnine the frechoid orinheritance
af any lands, lier for any battcry, it shail appear ta the judges
ai the saine count, andsgo signified or set dowa by the justices
before whom the sanie shall be tricd, that theodcbt or damage!,
ta be rccovered therein, in the saine court shal nlot amount
ta the sumn of 40s. or above, that in overy such case theoj.dgcs
and .justicu's before wbom any such actions shalh be pursucd
shal nlot award for costs ta the party plaintiff any groatcr or
more caste thon the som of the debt or damage so recovcred
shall amount unto, but les rit their discrotion."

To explain this enactmcent it should bo remarked that the
County or Sheriff's Court of that tueo had exclusive cagnizanco
(G6 Ed. 1, et. 8 Kennard Y. Jones, 4 T. R. 495), of all (sec
authorities ia Coin. Dig. County C. 8) personal actions (flot
being for trespass ri et armis or for lands of freohoid, &o.)
under the value ai 40a.; anid thoefore it became a common
device for the purpose of taking the case ont ai tho anferior
jurindiction ta lay the damages in the declaration at an amnount
abCe that sum. The framers of the statuto struck at the
root of this misebief bv making tha certificateofa the judge, ta
the effect that the oxta claii was nlot bona -Mde made, the
instrument af taking away the right ta castd: in effeet they
seid.ta the piaintiff, IlIf you wiil hanrass yuur opponont by
coming ta the courtz at Westminster, wben you ouglit ta
bring your suit in the County Court, you shahl furfbit dt right
wofull costs wbich success would otberwise give YOo." It is
warth remarking that thie statute was noi nctcd dpon for 150

ero, until C. J. WVilles, i la 'iflh v. ,Smith <citcd in 12 Str.
23), for the first time gave the depriving certifiente, thant ac-

tion being reprcs;onted ni; a very pahtry onc braught for rcmov-
ing snnd frein Ilunslaw Hîeath.

In the failowing reign it was tlîoughit nccessat;ry ta do sorne-
thîing still morcestringcnttoards repressing frivolous actionn
for verbal defamation, nad accordingy dta 21 Jac. a. 10, 0. 6
enncted, tlînt in aIl actions for slnnd rous words, wlîcrever
tried, if the jury should uscss the danges under 40a., then
the plaintif? slîould recover only si rauch cests as the danmoges
Bo assessedl amnaunt ta, nny law, &o., ta the contrary notwith-
standing.

Sa things temnined ini ti respect until tho 22 and 23 Car.
2, e. 9 was passed, whichî statuto, by tho constructinofa tho
judecs (3 lis. 322, .31arriit v. Stanley, 1 Man. & Gr. 853), was
limited in its application tu actians ai trespa.s qtmare clausuina
Jregit, tagother wvith the personai actions excludcd tram the

perntion ai the 43 Eliz. o. 6-namely, actions of assauit and
ba.ttery nnd thoso in which title ta land came la que3tion. In
its treatment ai these it diffored materially from ils great pro-
decessor; fur it laid devrn tbat if tie jury gave les than 40s.
damanges the plantiff shouid nlot recover more coots. than the
damanges ao found .ihouid amount ta, unicess the judgo certiflcd
thiat an assauit, and batterT' was proved, or that titi e ta landi
was cbiefly in question. Tais section ai tho atatute is flot
now in force, having been expressly repealed by the 3 & 4
Vie. c. 24 ; but it is necessnry ta refer ta it because ai its sup-
poscd connection witli the 8 & 9 Win. 3, e. 11, of which Act
sec. 4 says, that Ilini aI actions ai trospass3 in any ai bis Mia-
jesty's Court ai Records at We.stminster wherein at the trial of
the cause it shial appear and hoe certified hy tho judge under
bis band, upon tho back ai the Record, that the trespas upon
which any defendant shall be found guiity wau wilfiil and
mahiciaus, the plaintif? shahl recaver nlot only his damages,
but bis foul cests of soit, nny former law te the cantrary mot-
withistanding." It has been hold, in Bow1,cr v. Cook, 4 C. B.
236, tlîat this meroly operatcd te mitigate the atringency ai
tho 136th section ai the 22nd and 23 Car. 2. c. 9, and there-
fore that the repeai of the latter anniliilatea bath. Obviously
the words ai the section have no meaning if there was nothing
antece.dent ta them whicli operated ta take away cests in
cases where a certificate afiwihfui and maliciaus trespase might
possibly be given. But woe the Court ai Common Pions
strictly right in saying the I36th section ai the 22 and 23 Car.
2. c. 9, wus the only enactment which had this operatior, ?
A verdict for les than 4109. in an action for trespass, quare
claitsumfeqit, wbero tite ta land wnu not in qeestion, followed
by dte cortificats, pursoant ta the 43 Eliz. e. 6, would havo
tho saine deprivin- offect. Oi course, if the giving ai tho
certificate is cntirefy discretiavary with the judge as is pro-
bably the case, the above decision le practically correct; but
stihi this very indirect mode ai repeahing an express statute le
oxtremeiy unsatisfactory.

The 3 & 4 Vict., c. 24, is the only act relating ta aur pre-
sont topiecwhich romains ta hoe considered, It repeal2d, in ex-
press terme, the22 & 23 Car. Il., c. 9. sec. 136, Ur.Q imýliedlY
we must assume, the 8 & 9 XVill. III., c. 11, sec. 4; it aIse
took actions ai trespase and trespass on the case out ai the
operation ai the 43 Eliz., c. 6. Ilaving dunc this, the 2nd
section onacted, that in actions ai trespass un the case, where
the plaintif? rcavered less damages than 40s., hoe should have
fia cast8 whatover, unless thejudge or oflicer who presided at
the trial shoold certifyi that the action was roally brought ta
try a riglht, besides the more right ta recover damages for tho
greivance complained of in the action, or that the trespass or
grievance in respect ai whîch tho actin was bruugbit, was
wvilful and maliciaus. Aànd the third section provided, that
nothing in the .Act should deprive tho pliintif? ai bis caste in
an action for trespass cummitted by the dofendant, aiter notice
nlOt te trespass.

[No-,,mmE,
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lWildp, C. J., in Iknweyer v. Cook, concieely summcd up the The Tht sec. of tho 13 & 14 Viet, o. 61, inresd h

fécet of this inos-t difficuit otatuto liy saying, tiat Ila plaintiff higlier range of the eutinty court jurisdîctluîî to £50, but it
who rec',vers lcss duuînages tlîan 40.ï., iii an action of trcspn.-s made no nitoration in tic £20 ,uîd M. as dutermining the
or tre$plss8 on tho case, id cutitUcd te no Costa unless thoj udge righit te Cois ii tise oulerior eourtm, s0 tisat caties triablu in
shahl Cortiry tisat tise action Nvas broughit to try a riglit, or the county courts isay now bc scparitcd iet dires ciages-
thsat tise treépass or griovance in respect of wbicli tiso action Îça First, Ihose whoBe circuxtnstanoes o& locality, place thîem in
brouglit. was wiifîiand malivious, oxcopt wbeo thse defondant the concurrent juriediction.
bas lied a prcvious notice nlot te trespass." ~Sccodly, Those flot so ditstinguistied, and wiherc the nmeunt

Where thcre lias been this notice, which muet lio made ta recovercd docs nlot oxcocd £20 and £M, in confract and tort
appeftr on the record by suggestion, if noecsary, in whieh respectively.
case ît znay bo remarked tsat tise Costa «)f an issue on tise sug- Thirdly Tisose flot s0 digtinguished, and rhero tho amountgestion, wouid nlot fiill iiin any existing enactmeont, (Nor. recnvercd lics botween £20 îsnd £M0 in nontract, and £5 aud
wood v. lfill, 5, il. & N. 801), as Use Act tieu does flot opn. £50 in tort. inclusive of tse batter limit in bath cases.ply, and no other net opcrating upon actions of trespass 170- Thora in noa chcck wlsatevcr, provided by thsia aet against
mains, the plaintiff id remite to bis full rigist under tise bringing cines tlsrco into tho superior courts. If class two, orStatuts of Gloucester. any redemnbling thom, rire brouîght tisero, no Costa wili bc

Again, whcre a certificate lias been given under the 2nd awarded u1dess the judge shall certify on tho back of the
i;ection tse Act is aiso rcndered inoperative, (Evans v. Recs, 30 record tlîat it appearcd te him at the trial, that tise cause of
L. J. 0. P., 16), and thse plaintifYcither fîsls8 under the scarcely action wa8 one for wiîich a plaint could net bave benu ntered
more merciful restraint of tho 21 Jac. 1, c. 16, sec. 6, wisich in a county court, or that thoera was sofficient reason for bring-
oniy gives as mnuct% coste, as damonges, or obtaîns bis full Costa. ing tIse action in thse superitir court, or unlcss an order of

ln ail othar personal actionr, excepting tresposs and tres- court or of a .iudge in Chambers bc obtained, under the provi-
pass on tbe case, iere tise verdict is for less tban 40s. sien of sec. 13, andl inally those of chas 1,1 if broelbt ln
damiages, the 43 Eliz., c. 6, stili governs tbo rigbt te Costa. superio)r courts, and if only, £20 or £5 bo rccovered, wîit also

Se niuch for tho present stato of the legislation upon Costa, bo atwarded cost8 by an order under sec. 13, but flot by a cer-
as dcfincd by the tisne-isonoured quantumn of 40s. damages. tificate. It mîust bo added, tbat tisis Act exprcssly exempted
It certaintly is nlot so explicit as te render an attempt at sim. judgmcnt by deinuit from deprivation cf Costa.
plification tindesireabie, even if tisero sisould bo reason for Wisether tise words "judgment by default," here used, arecontinuing tise existence of a limiting point, which lias long conflned te actions of contract, or wisether tiscy cztend te casesccascd te bave any practicai sigrificince. of tort, foilowed by an a8sessinent of damnges on a writ of in-

Let us pass ont ta tise nest set of iniiting statutes, namely, quiry is net clcar. llowevs-r as te judgments by dcfault in-tse Coanty Court and cognate Acts, actions of contract this doubit le nov o? ne importance, for
Thse modern County Court n'as cstablished in 1846, by thse if tise amount of damages claîied, and thereforo recovered,

9 and 10 Vict., e. 95, and the 58tis sec. of tbis act limited their does nlot exceed £20, thse plaintiff îs, by sec. 30 o? statute 19
jurisdiction, in respect cf tise amount in litigation, te cases & 20 Viet., c. 108, deprived of cest, unless tbe court in
.liete the debt or damage cisinied if; net more than £20. nhich thse action is brouglt, or a. judge otlserwise directs ;
Over somne of tise cases içithîin the class defined hy sec. 58, and it bits been held (lerd v. Rdey, 1, IL. & N., 716), that
cisaracterised by certain circumstances of locality mentioried the effeet e? this Ma te remnove default ln an actien on cuntzact
in sec. 128, thie county courts wero given a jurisdiction con- frein thse above exemption.
eurrent *svith that of thse superior courts, while over thse re- Previously te tisis change, sec. 13 o? statute 13 & 14 Viet.
niainder, thse county courts ebtain exclusive jurisdiction (te o. 61, which provided in certain cases, a release by erder ofuse a semewviîat incorrect but cenvenient adjective)- Theil thse court er judge froin deprivation o? costs, wa8 repealed;
fohlowing Uic crampie set by the 43 Ehiz., c. 6, tisougb net and sec. 4 and statute 15 z. 16 Vict., c. 54, substituted for
imitating ita simplicîty, the 129 sec. proceeded te exchside froin it
tise superior courts, on pain of losing couts, net ail cases ivithin Tisus ire have ia force four Ccûunty Court Acta regulating
the uow county court jurisdiction, ner even üil witisin its ex. cests in superior courts-one, tise 9 & 10 Vict., c. 95, s. 129
clusive jurisdîction, but ail Contracta irithin tise latter, toge- giving costa as beivteen attorney and client te a successful de-
tiser iviti se many torts irithin it as are defincd bytse circuln- fendant; another, the 13 & 14 Yiet., c. 61, as. Il and 12, de-
stance, that tise damages do net ameunt ta rcore tisan £M. piing a piainuiff of Costa irbe obtains a verdict nut exceeding

Wby thse legislature sbould bave tisus attempted teseparate £20v or £5 respectivcly unless tue judgo gives a certain cer-
actions for contract and tort, it la very difficuit te conceive ; the tificate; a third the 19 & 20 Vict., c. 108, o. 48, places
more se as tbey did notbing af tise kind when fixing tise judgment, by default in the saine position as the verdict just
superior lirit o? tise county court jurisdiction. Tise learned mentionedi; and thse feurts, the 15 & 16 Viet., c. 54, s. 4,
judges of the Court of Queen's Beaich lately, in Talion v. Thse enabling thse plaintiff, la any of these zases, te get bis cos
Greai Weslern Railway Comany .(0 Jur., N. S., p. 8300), restored ta hisn under certain circumstances, by uistaining an
expressed very atrong opiniuns againat thse reahity of this dis- order frin thse court or judge te that eflect.
tinction; and that case iliustratedl in a reniarkable manner Analagous te the County Court Acts i8 tise 15 Vic., o. 77,
thse practical difficulty of observing it. which re-rganized thse Shcriff'a Court la tise City of Lendon

Tise lattor part of'the 129th sec., gave cests as betireen and made it, in fhact, thse ceunty court for a Metropolitan dis-.
attorney and client te tise defendant, la certain cases wisere trict. Secs. 120, 121, and 122, in effect, repeated tise fore-
tise plaintiff d id net ebtain a verdict, unlesa thse judge certified Igoing enactnients cf tise County Court .Acte relative te depri-
te tise ceatrary. Ivation and resteration of costs ins actions ia the superior

Tii statute exprcssly left untouchcd, the question of Costa courts. rnerehy placing the Sheriff's Court jurisdictiun forin cases belonging ta tise concurrent jurisdiction, and irnpli-. aat cf the County Cor1,aogtefcat oc:iidb
edly in tise case uf judgment by defaut; it aise Previded, hy tise court or judge, and making tise disqualifying verdict" IIess
judge'8 certificate, fur a nitigation oi tise penalty in thse other. thon," ingtead cf " not exccedi ng," £20 and £5 respectively.
Ilowever, as tisere iras mucis practical incoavcnience hying iu But the 119 sec., wbvich appeirs te haveu fouud its way into
thse way o? parties whio wanted te avasl Usemseives of tisese tise Act in a moqit unaccountalîe manner, intruduccd an ad-
advantages, tise provisions of tiî Act upon tisis peint wero ditional restraint opon tise plintiff's rigbt te Costas. Tise
super8eded by the 13 & 14 Vic., C. 61. Iaaiy meaning tisat can hoe given te it (and ev4n this construe-
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tien, it maybhoremarked,roders part ofits wordesuprluoue) gjudge. na in the praotics in tho Court of Clian.cery, or adopt
in, that if a plaintiff in suporior courts, iu any action on con. a uniforta mode of :naking tltem, with as few exceptions as
tract, whicl; mighit with saine exceptions, bo broughit la the possible, abide theoevent of the action.
city court (wào@o jurisdietion extende ta £M0 and le verY coin- The oubjoined draft of a bill wiil, botter thon any extended
preonsive lu regard ta locality) recover £20, and nlot more commenta on tho existing law, show how, 1 concoive, the
than £MO, ho will ho doprivcdl of conta by tho deofoodnnt inatter mighit bo ndvnnta voualy deaît with b yigsain
entering a suggetion on tho record, unles lie obtains tho chiefly ia tho way of aimpyfying ani consolidatlng statutes nt
cortificato or order prescribcd for the relier of the othor cases. proent la operatien.

Nor are thcse ail tho Acta which profoes to deai witb limnited It will be obsorvcdl that I propose to return te tho ancient
verdict@, for tho 23 Le 24, Vict., c. 126, s. 34, enacte, that in principlo of marking out ene area only, as the space withia
any action for tort ta the su pertor courts, where ]cis than M5 Il wich thejudiciai discrotion la te bo genraliy exerciseablo.
ie rerovered, the plaintiff shall have no conts if the judge certi- In choosing tho litait, I have been guidcd by tho legitsiatuiro it-
fies that tho action was not brought ta try a right, and that the self, which thought fit ta moao £20 tho substittot for 40a. ia
treepais wus not wilfitl and mnallicioue, artd wau not fit ta ho dotornîining the now ceunty court juriediction. Tho oniy
brougbt. It le remarkabio that this section docs nlot platce a reason which I eaa imagina wlty tort shouid bo allowed a
verdict of exactly £5 undor tito depriving power Of thejudge Ion-or limit in ' hîis respect titan contracte, if the notion that
but leaves it te the chance of escaping tho forfeiting section more diflicult questions of law as te liability of the parties
of tho County Court Act. may ari in thom, notwithstanding the srnallncss of actual

The confusion into which mattera are thrown by thesa con- damago, ilinn are iavolved la lte construction of simple con-
current Acte of Pariameat will be readily poecived frotn the tracte. Tho truth of such a su pposition I am n ft at ail dis-
annexod diagram. posed to concede ; and on the aitier band, I shouid urge tho

Whnt, after al], is the resuit aimed at by tite voluminous fuectthat the bulk of frivolous and vexatieus actions-thoso
masqs of leaislation and judielal decision which has been re- termed e8scntially attorneys' actions-e te be found amongtit
forred ta, and imperfectly desoribed ? It is notbing more thoso wheto the damages for a wrong arce siall. On thbe
than this ;- wholo, therefore, I have cernea ta the conclusion that tho exi-

1. To give the plaintiff or the defondant, or some of the gencies of ractice, de net more than tho impartiaiity of theory
individual defendante, should the, action be brought againtst recOmmens a distinction ia this respect betwean actions on
more persona tb%,n eue, accordingly as they rospectively suc- contracta and actions on torte.
ceed la the contust hetweea titei, tho righit ta obtain the 1. The firsi section of tha draft bill repeais ail existing
Costa of suit from hie opponeat. enacttnents on the subjeet (rit eat ns far as 1 have beeu able

2. To dietribute betweea the plintiff and defendattt the te ascortaîn thon,), except thosa which apply ta eertpa special
costs of the respective issues wbere severai are raised, hy the forme of action, such as sci. fa. ta roet lettona patent, pro-
ploadinge ta one cause of action, and neither party bas sue, ceeding8 in errors, &o.
cceded upea theai ail. 2. The -second gives cost8 ta avcry piaiatiff wbo obtaine judg-

3. To check vexations litigation by preecribing some test ment.
for the purpose of sifting eut of the superior courts ail action 3. The third gives coste te overy defoadat vrho obtains
which oither ought net ta bo brougbt nt aIl, or might withjuget
complote justice have been decided in aa inferior court. 4. Thofourtr deais with the case ivhere thera two or more

defendants.
Ia addition te the general legisiation upon the subjet Of 5. Thefh dietributes the cens of iesues where several are

ceets la the superior courte, which I have attemptedl ta describe, raised ta the saine cause of action.
thora are anany acte directcdl te the cats of action la sPecial 6. The s4rths providos, howaer, that in any action on a
cases, such as actions enjudg-mente, actions for infringement of judgment. and la any Cther action where the suai recorered
patents, actions againet pensons for what theV have donepur- d>os nlot exceed £20, the plaintiff shall net bceatitled te coits
suant ta a statute, actions for a debt of -thich affidavit has if a certain centificate or order ta tho contrary be obtained.
been filid under tho Bankruptcy Act, actions brougbt by 7. The 3evenilî aise provides that la caue of an action oa a
penons allowed te sue ia forma pauperis, &e., &c. The dobt, of which an affidavit bas licu flied in bankruptey, the
length ta which this paper bas aiready rua prevente me frein plaintie shall net recover conts unles ho bo deciared cati-

a nog more thon a passing remark upon one or two of tîed te thein b7y a certain rulo or order ; and moreover, tbat la
these. the absence of such ruie or order, ho shall bc obiiged te allow

It naay bc doubted that whether the priviiege of 8uing the defeadant his coste of suit eut of the damaages.
ia forma pattperie le now needed under the conditions Of Thora are many objections te this provision, but 1 bave
m'iodera society. Scarceiy a recent instance le known where pormk-.ted it te appcar hars because it wau advisedly leftutirs-
suite maintained threugh ite aid have net prevedl vexatious. pealed by the lait Bankruptey A-e Re reeatly passed. If it
Perbape, however, its theoreticai propriety may justify leaving be allowcd te stand, I thiak it ought ta be se worded as te tbrow
the power of gnanting it la the dîscretion of the judges. the burden of the certificate the othor way, otherwise a vug-

The faveur ahown to porsona sitid te be acting in pursuance gestion on the roll will be aeeded.
of a statuts le generally miepla. cd, for la ninety-aine cases 8. The eiglah preserves the priviiege of suing la forma
out of a hundred, the offender baid ne notion that ho e ha beon ipan perle.
erriag officially, cr under specia. protection, ntil bo learned I9. Tho ninth interprets the words "action," Ilplaintiff,"
the fact frta bis pleader, and the plaintiff le as often inno- Il defendant," "lporson," "judginent," "costa of suit," and la
centiy trapged in,'n a uFaioss litigation. But settinc' aside dirccting that the last shall ho ostitnatedl and tared as botween
these coasi erattons, and aise the difficuity of practieall d- attorney and client, prohabiy introduces the greatest elemeat
termartang whether the circumstances under whtch the jury of change coatainod la the bil. Why the 8ncessful littgant,
found fur the plaintiff entitie the judge to givo bis certificate whea recovering bis expeases, sbouid net bo permittedl te oh-
thora seemes ne botter reason ivhy, la cases of tbis ciose, the Itain the actual suai ta wbich thoy amouait nder legitinitte
conta should ho la the discrotion of the judge, than that they taxation. 1 bave nover bea iblo te underatand.
ehould ho in -ho multitude of othor8, where the defendant 10. The tenth empon-ors the judges from turne te time te
'normit8 the breach of contract or wreng without express mako mules for the more effoctually caxa-ying the bill inte
malice. Either Icave ail cons te the doision of the court or efrect.



D IV IS IO N C O UR TS. jThe entaîtnent ini section 183 is ]cindrcd in character,
-______ -and, indircctly rit lcast, bears upon th.- protection of offi-

TO OllPOOT cors. During the actual holding of tic court, evcry bailiff
AU Cbmtun<eailonu on M, tultioc of Diton m uris. or* ha,4cg any relation ta shail exercise the authority of a constable, with full power

Divisin Omurù, a-e euifulure ta bc. addreud ta "The litors qfM Lotoa, Journal, -. ntecutrmo
Basrrie Ai Op- te prev.ant bronches of the pence, &. ntocutr.mo

Ai other bmnoinaare as Aeo tb addeewd oTAeJMuoi of Met building, or places adjacent.
Law_____Journal______________________ Section 184 relates more particularly te direct asauits

THE LAW AND PRACTICE 0P THE 'U2PER ripon officers, and the rescue of propcrty scized. It is as
CANADA DIVISION CO«URTS. fors :-" If any officer .r bailiff, or his deputy or assis-

tant, be assaultcd whilo in the execution of his duty, or if
(Continuedfrorn page 234). any rescue Le made, or attemptcd to be mnade, of any pro-

Or Tna SPECIAL PROVISIONS RELÂTINO Te Tlir, PRoracr:on or porty scized under a proccas of the court, the persan sa
CrnziAND BAI.,vv. ANDf Tui Tnrso P,,.,nME.c? FOR Mis-. offending shall be lable te a fine net exceeding twenty

CeNvL'c'.

PROTECTION OP OFFICERS.

The duties of ofileers, often eomplicated and difficuit te
carry eut, bring thein eonstantly in unplcasant contact witlî
aniters; and, taken fromr the Lody of the people, clerks
and LailifE3 cannet Le suppesed te know the law in all its
Learings on their varied duties; se that if liable te vexa-
tieus actions for cvcry little errer or slip in the performqnce
of their duties, men ceuld net be induced te acccpt the
office. It seems, therefore, but just that thcy, as other
subordinate officers of' the law, should bcecnabled to net

dollars, te Le recovered by erder of the court, or bcf'ore a
justice of the pence of t'ho eeunty or city, ana te be inipri-
soncd for any tern net cxcced.-g threa months; and the
bailiff of tho court, or any pence offleer, may in any such.
case take the ofl'ender inte custody, with or without warrant,
and bring him Lefore auch court or justice accordingly."

The clerk is net mentioncd by naine in tho section, as
the bailiff is, but ebviously cernes within the meaning,
bain- aa officer ef the court. The words are, eeany officer
or Lailiff, or has deputy or assistant." The objeut of the
clause is te preteet ail offleers; and as ta the rescue of

J .UUD LJ ». U A Q i l .*S ;Jtjl Aj -A&.~t j . .l.. r

without fear. Express provision Las Leen made te preteet ment against an abscending deLtor, is te Le forthwitli
thein frein insuit, and fremn persenal injury or interferenco handed. over ta t.he custody ana possession of the clerk.
'while in the discharge of their duties. The Legisînture, The design is te make the rescue of any property in the
xnoreover, as in the case of constables and ether publie custody ef the law penal; and it, cannot lie reasonably
officers, has previdcd spccially fer the reasonaLlo protection doubted that ecrk and Lailiff are within the spirit of the
e? cecrks and Lailhiffs aeting i n good faith, although they cnactment.
may fali inte trifing errera, er commit unintentional wrong. The enactmrent in this section is cumulative, and a party
Indced sevemal ef the provisions fer their protection are assaulting an efficor ceuld Le indictcd for the coritioa law
taken frein statutes long in force, fer the indemnity of offence. It naay liere be remarkcd, that se far as relates te
peace officers in the performance of their officiai duties. a criminal procecding, the precess o? the division court is

0f the clauses ir. the statuto on this subjeet, Reine relate as mucli a justification te the efficer Ly virtue of the
both te clerk and. Lailiff; others relate te the bailiff en11Y, etatute, as a writ o? execntion eut of a superior court to
and those acting in his aid. They are nearly all classed the obherifi'. Ujpon an indictinent for an assanit uipon a
amongst the 1< penal clauses" in the act. county court Lailiff in the caceution of bis duty, the pro-.

The first in order is section 182, which, wbile it relates duction of the county court warrant for the apprehension
generally te con tompts in the face of the court during the of the prisoner was held ta Le sufficient justification of the
actual sittings of a division court, spccially refera ta offi- act ef the Lailiff in apprchending the prisoner, trithout
cors of the court, and, if nothing more, would show the proof of tbe previeus proceedinge authorizing the wu-rant,
dluty o? protecting frein insuit those who, from, their posi- eveu tbough the judgnient Le ebtained ini the oe county,
tion in court, are under peculiar restraints as subordinate 'and the warrant sent for executien inte a different county.
officers. Thxe enactmcent, as te this point provides, that if 1 The eounty courts in England are similar te our division
any person wilfully insults any officer of a division court courts, and section 184 of the Division Courts Act is taken
during his attendance in court, the judge muy order the fromi the 114th of the Ceunty Courts Act, O & 10 Vie. cap.
offender te Le tak-en inte cnstody, and mny enforce a fine 95, and nearly word for word the saine.
not exeeeding twenty dollars uipon sucli offender, and iii It would, sccm that dcputy clerks and Lailiff's assistants
case ef nen-payment may commit te gaol for a month. l are vithin section 184.

1863.] LAW JOURNAL.
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CORItESPONDENCL'. UPPER CANAIDA REPORTS.

Division Cottris-Uaitdonci of cxcess beyond $100-Eièc1 COMMON PLEAS.
t)lereof wchen Zcss itn $100.

TO TUE EDITORS 0F TUE La&w JOURXA&L. <Reported by E. C. Joxzs, Esq., ltirrieratLao, Reporter e te Cort.)

GENTI.EEN,-I tvould ask your opinion on tho following MER~RAtl1 V. ELVIS PT A.

peint of Divisiien Court practico: Om. Stat. M C. cap. 2-A zec. 3O-Eecci terof-Repeader.
lWh.ro plalntifTdel.%rcl upon a reozartlance of hall, oated Gtl: Dèember, 1854,A person has n dlaim ngainst another, amounting to, sfty, allegiog as a brenci thit the principal departuà front theo limats, wltbolit britig

$110, andtie sucs in te Division Court, abandoning te ex 'rattil thrfroin by doo courooof lairan defénulant pl,ýaded-1. Tirnt the

cesof $10 alcovo the juristietion of the court. In his parti- prJlpIurrendered hlniolf Ato the custody of the:sherlf of the county of
andl whilo in suri, cuatody g-co and ,tubstituted for tho rec.giciance a

culars of dlaim ho chargea the defendant ivitli ail the items of 'ydIn confornity ioith Con. Sti. il C. cap. '24 ac. 30. 11hlri w&q aliowed by
theo coanty jodgo, andl eo titat tho rec',gnlzano iras reioased and disciotrged.nciunt, andi states that the cxcess of $10 is abandoneti. SUP* 2. A olmilar pius, wich tte exception th, At irasalsated tAie aiiowance %cao en-

thattho suceots insuct iems cloond -%ler lthe cozmonncnent of the action ; andi plaintiff look bsate oit the
posing tbtteplaintiiff uc 8i proving only puhies loe., and stated th tt ho sued nlot fer the cauco of action lu the plea.s admtitted,
as aiount tntewoo ct corrct, bol hejdut for tîce non-porforittace andl breacb of the cond!itiono0f tho recognizance,

in~~, tho îvhlo $8, oud hejuig prier te the icubstitution of the bon ;te which the defendants rejoined that
in dcducting from that sum te exccss of $10 abandoneti, andi ttceaiir-ged non.performsoce andl braoch sa tho replication tnontiontd arc tito

i(ýetlm brachandnonperformnance sot out la the declnrationt on whil thegiviag judgment for $70 only, on the ground that the aban- plitotiff joe We; and the Jury founul a verdict for piaintiti on the fis
dooment ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ qve ofto$0wseuvin oth rdtn fiad wvith damnagei; assed nt $1,651 59, andl fur defendant on tLe second anddonnentof te $0 ws eqivaentte te ceditng f i, an thrd eoe; the court masde aLueoiute a rule te Fet zaide the verdict, an-*

that amount of the piaintiif's credits shotild ho deducted from awt-trded a roploitler. on payaient ofmres by plaîntiil. p~ io ooe4i

tho amnount of proved tiebits ? 3May, M9, Lad! gvcn bail or s..curtty unulor a wrlt of ne Oeal or ce. wa, mey
é;r iiertemseives lnto cutody. and sctbstitute for titeir bondo or otherI ask this question, having frequently sen causes decitied socurity ertofoi o givon, a bond or other sccurity ta the effert, andl soount
b menionedlit heacLand tercu o xisttttg bail or cocorit; shs1 Wo dis-in titis wvay, andi being inclined to doubt theo correctness9 of the citargeii or relced .de" netde

t
roy acause of action whlrh hico aOrrued for

principie. hreach of the condition of the original oocurity bcfore thce gltog of the substi-
tu ted recurity.

If foliowcd out, tho ruling would in somc cases lead to Tii w-ns nn action of debt on a e-eco,-niznr.ý of bail, tteti Gth
ratiier curieus results. Suppose the dlaim wore for $180, the Decenîber, 1854. Tite writ of soimmlons j...ed t, 111th August,
plaintiff abandonong $80, andt from want of proper evidence 18C62.

Tite tiecinration aliegeti tiîat defeîtdnnts, by recognizance, becamno
hoe w.s prevented from pruving allUbut $60. Tite $80 muet bail fur une Thons T. Transon tiat lie sitoulti romnta nt the suit
stili be credited to the defentiant, aeCcrding Vo the ruling; and of te 1,inintiff, wvîthin te limits of te gnoi uf te connity of Brant
tho plaintif, insteati of getting n judgment for $60, would util relensed Viierefroin by due course of law, nti, in the event of

haven vrdit agins bia fo $2! ls faillît;, ticat they wotild pay sitch suto of inoney, costs, siieriffrubav a erdct gaist itafor$20 Yorsverfccs nnd poundage as te sait Trnnsonc wns linhie to payý ott Vie
Yorvcr truiy, ivrit et ew..ta., on whici lie liati beeni arrested ; that the do-fenants

Prcscott, Oct. 6, 1863. !.E usified in dite forai of mIv; thnt t reognizance wns dulyý filed
in the office of theo Dcputy Cierl, of the Crown ndt licats' l te
county of Brant, nnd notice given Vo thpt plnintiif; titt the recog-

ITito question is one whichi iili admit of some arumn nizance was enrolleti ef record; anti that. Transoin wvas duly admit-
antithe tatte mghtwitl atvantgo h moe eziict. I lated Vo the lîmnits of te saiti gaol, in pursuanco of tice recogniiznnce
and he tatte igh wili dvanagebc ûreexpiei. I isanti of te statute. Yet Transori departedl front the limite iviticont

tvorthy of notice that xt.e only clause in te net witich zie hnv la; been reicasei terefrot b' dlue course of Iaw, nnd that
an express right to abandon t. excess over $100, would uteititer lie nor defendants have paiti tue saiti soins of money.

apper V nppy oly o sute gaint nscodigdebors ite defendants plcandcdI-lst int te recogoizance wvas enterednpper t aply nlyto uit aganstabsondng ebtrs ntobefore te rtil May, 1859; that afterwvards, anti after tite pass-
(Con. Stat. U. C. cap. 19, $e. 205). Section 59 of the samin - of te nct (Con. Stat. U. C. cap. 24 sec. 30) anti before the
net gives the right only by implication, but, taken in connec- commencement of thib sutit, Transoto sorrentiereti hîtosef toto te
tien witt te Division Court rule, which may bo considered as utdoftesrf fBannwheinuh soy gv

anti substituteti for te saiti recognizanc a bond, ia conformity
part and parcel of the act, vo suppose the rigitt cannot be witit tlitt st-tVote; nnd, wiVltin tirty tinys train the execution of
questioned. te bond, proctireti it tD be nlloweà1 by the jutige Of Vice eolîtV

coutrt et te colley of Brant, anti te altowance to bc cndlorscd
It unay be saiti that n suto once abandoneti cannot bc Vlcerceu, whiiclt bond is ftlcd in te office of tht' slteriff of te cotinty

rcI.led or claimeti, anti that therefore a plaintiff or defendant, of Brant, of aI wltici premises te îdnintiif lint ntotice, nt se
bavngproeda certain porti,)n of Icis nccount, sheulti pro. tiefentiants say the recognizance 'sas releaseti anti tiiscltnru-ed.

having roveti2nti. A sitoilar plea. only stitinthVbt te allowance of te bond
perly suifer a reduction of te suto nbandoned frora te amount isas endorseti afier te cotnnmencenieit of titis suit.
se0 proveti, as otherwiso ho would be giving up that which ho lteplication-T'ie plaintiff tikes issute on te lens and says flitt
really nover had a right to claim, so far as bis ovidenco went lie sues noV for te cause of action terein adtmnitteil, but for te

non-pcrormnnce and breacît Of a coDdition of te saiti rccogztizanco
to show. IVo cannot think, however, that te Legislature mie by Transom, prier to, Vie giving anti tubstitouton of ilic bond
intended that this abandounent should bo takon ia lis literai, anti te aliownnce thereof.
senso, and tioing se would clearlyv in seume cases work inus Itejoinder-As tu se izc1c of te replication ns staVes that te

tic. ~o blioo tat itoapiit nd ruemoningof he parntff sanot for te cauise of action (in t plins mentioneti,waslice Wcbalive batthe pirt ad trc manin oftheappaenty m nas te replication containei te wtrts - terein
cnactmeont ie, tat n suiVor may dlaim ali lie can prove, net ex- ntentioîtgcàï) but for te non-performnance anti brcntlt ot n certain
ceeding $100, and that any decision Vo the contrnry is nt :ali condition cfl lIe ait! recgniza,.nco, in te iaid deciaraVion mon-

net i accrdanc ivili ani cosciene.- ioneti, matie bv te sait Transoni. prier te te giving ad sîthoti.
ovents e nacrac rt quity adgood cosiec. tuA ion, ctc.," ttat thte aîîcged ncuztjerforntnnce antd brencit, in Vlit
EDs. L. J.] replication inentioneti, are flic identteal breacit anti non.performanco,
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aniiet îd set. ont in the dleclaratioii. uîid excelit a' iii andt by irrprit in Ille Coli. Stat. U. C. cal). 21 sec. 3o, rends u -
te îie:.1 i'. uiiîittetd, tinre liaï brîti uni brce i o nuin.pe(rforuiiîînu ii.iorè ho have Irtfoe(i. e., Leijîru 4tii a a, i Sài ! givin

of tiie coniditiotn of te recgtii:tîite by Trati-ioni. bail or ,vttrtv untier al %% vit oif iet cxcit or eîjiu adsîî~ajutIî
011 this the littilii* joiii.d i.aie.lnv '.urreîîdel: t ii illv ilito citîlor jnuy siubsitt' for titeir

Thli cise;t was triedtiut B~rantford, ant the Autuin assisee, 12,bnsor otlier Serurity heretofore givel iitier the wvrit a bîond or
beforte ltiard-î, J. other sec trit v to the effect at ainousit inenitiouicd ii the precediug-

Thue defeuidauits adititteti the drîtarture statedti ah declaration. sections of Il is ret; tant tiiereupot ii cithier caise tche tuu bail!
The îiahitiiffadiiîitted tlint ciaco flic deîatrtiure couîiiîiainicî of, uîid or scuritv siuiha bc iscli:rged or reliiited.''

oiu 411 Atugoit, 1862, the tirfendant in tige origiinal action gave the The ropllicatioti Nviiich isite b oth first andi second plens, assrris
bond îuroiiîiced itiller bte statnte, wielsi wals aWlowed lîy the jtudgc. that tue breclit (if the; condition of the rcg!nitfor wliicl the
'l'lie îîi e's rtilicate wvas tacketi as cvidence of the aiiowauice. action wasiti~ lt took pulace before flic givig &if the Lonîd. andi
Tho ue a duitti Aîugîust 4tii, I 862, andi \as maode hy Transonui tige suîbstitutionî thercof for tlic récognizîincc. Tient îuay h' ýo,
nit tige two defendanîs, jontly' andt sevcralhy, to the siterjîf of 1 uhetler or nV tce breacli took place before i( 4tli May, 18.19 (tige
Birnt, in the pea sui tif $3,2i6. Tfli conidition wuis (aflier recit. day %% lu tIte 22sid Vic. cap. 33 wvab iassu). It is, neverthllr:, a
*ii tlint Traîîsoin %uis arrestcd iuider a ci. int cirectati to file hler*itï 1 vîrv dui'îretit m1i4uîi wlietli r tie ýtiLitte %vas ititetîld to relueve
0f mrl'ait, to -atlsfy tie plaintiff Uie -,unis for (lainaîges andi costs, jdefiiidauts fronti liablîitv oi al recogiiizaui îreiot-t forfî'itcd, or
wîî.li iuterest, as tiierein set forth, nad flnt Tranisoun., oiti i Pe- oal,' front an tiiuforféitcaà recoguiizauicû, by the subseqJieuit surrciidcr

celuner, IS.M. gavc bail in thie saiti action iii dice foaia of law, muid of ii tî'tor, or the substitution of a bond fur sucb recogil. zante.
biath evcr since regtaineti anti tlten was ini the, Iiiit-i of the qaiti In itiier casýe te rcpiicaiion i userts no newr fort. fo"ý by tlie terais
guol, tnider flic bail so givea; anti dit beiung_ desiroiui of obtaîiiî of tie sttt the stubsitution of flic bond theiags i prior
bte benefit of tlue stattate, liat murrendereti lijiseif tu file cîtstod'v secmniit, tic lircach of wlici, if it cver haplienei, nititi haeln-
of the said sheiriff, anti N'nsinl close cuîsto(ih, atit(], while inî soe'i peneti beforc it ttas discliarged ; huit it dors luot stage %vlietlier suîrh
cutîsody. litit, %vitil t%'o stîfficit stirrtie-, exi'cuited fle saiti bond) reaci occurreti béfuire or after lte 4tli May, 1859. Nor diurs fic~
thai if Traison shlit observec andi î>hy ail notices, oruiers aàî rcjoitider bîeli, for it nerely asarts that ltera neyer Nvaïi more thita
ries of court, toucuînm, or coîcerifiîg Min, or )lisi answerni intîer- ouîe brearli, lait tlirows tua Iiglit ont the qutestioni whlei it occurre'u.
rugatorias, or lus appenring te) bc exinineui rire vore or otlicrwise, 1 aln nit satistil lthat as lietweei file cxeciitiiin creditor naîd
or ]liii retuniing or bein,- rciuian<h'd in close cuîsîoil, Andi if. oit uleltor tlw, nllnvatte of tLe boni! is of any impîortance. Itendler*qtu
reastîna.bie notice tu the non defeiidauitm L, tlmey sliould protlucc the iîri_ýiuta net it teoulit ra«t lier.senti lthait te inly abject aind efft-c

'iasoit fhlie glîcriffof B3rant, asq îroî'idetl by tie statute, anti if of suicli ahlowauire is to ruhieve tlue slieriti froni; fiardier rcsîîaîîisi-
Teansaun Siiotîlt, %witli tluirtv davs front bte cxecutLîuîi tluireof, lilitv Ifsbth plias in sbtticContain the saine dc'fu'nc,

procure tce band to bc allou ed b the: juttge oif the cotînity. court of aniîltei verdicet bu for the pliiuutiff ont tle oute antidi theieft giclt oit
tlîe cotuiiby of Braint, nat suc-l allonance u.o bc eudorscti tliereon, the oit lier.
Lte bondt siiould be void. iL dnt's nol, hîowever, appear on nav part of tiiu' record whetlicr

Tigo ailowancc was endorseul on flic bond, as bonvin- beetuaadc the' brearli coîîîiiaiîied of occurreti )eforc- lr nfter the 4th Muv,
by tic conty court jtdge, on the MIL Augttst, 16.1859, nat ei application of the stattite to this cast miay lie ftid
1 .lic jury, tuîne t ierdict oit tue tinit issue, anti asscssed flic to depeutt oi te question wlîich of bLase iwo in tige filet relieti on,
laiages oi flic breacli ut $1,651 59, anti for tic ticfeiitiaits ot t îL at icnst thera lu; ant ojening foîr fli ti istinct questions; anti n'
Se-contd atd tird is-sues. arc %lot. I liitk, calied tl lon to tictenunine tie law on tint julaintifl'e

Ia ,Nlieinmelii)as Terni laut Fu-rce7iayt, Q.C., obtainiet ail uifu to ri.,,it of action, hefore wc aire distitîctie inforineti oit %%lat Ilt(-'is
set ositie tha verdict rendict for defenduints andti î8nter a verdlict 1 tliak. tlerefore, tee siiotîli inke à u'iitc us maniti of tue rule

il-laifor plitifflT oit tie gronnel that lit second antu thirti issus as relates Wo sei-tinî, asidv te verdict. anti grantiit ia repleader ott
i% ere imiiîuiterîai, aitIlat the secondt îilc.a SILeWS tut) <leI-ÇIC uce1 tle pAyntenl nf COt htigte jiaiiîtiff. lie cau tiîcî teicîur or reply to
actioni, as thîe ë iving- of the boînd t lîîrciîî iientiote< is tinît a defeiice te jgdens uts ativiseg).
to a bretteb of t recogttîzzatce dleclutreti ont, or for jot(lient nton Sec P/otie, v. Rats, 5 Tarait. 387.
obet.vtete ccredidto for tlit' &ifendanots ot the stecond ungi tliird htu,,-
or to -et aside tîte verdict andt "r-îit leave t0 the 1ilaintiff to nilli- CuANCERIY.
dra' tce tien' assi'gn:ttt audntI ur to te duetiat'hleai, on
tic grottîtt the Ille.% lare intot i ao lan thiili
rcr inîtiterial. ~ iw tt ia t ste icei ~ d1iAu.G.S,}~ tuuIt-tLiIPTr a9 IIL

1fro4u/ shien'cî cause. Ils a~rgmuent *gas, bigot fluc deciaratioitCAITV MCL.11only eoutuiiied oîîe breaciî, tewuî te secondtt pieu coentaine(] a CAiT .MCÂxu
fîull aiusn'r in poiu of Ian', itî tiuat tîth ie on Uic r'jonudcr, *Ifujiciptal deLeaure-Lialumi! oferss ntç.aciatàutà7.
liut 'Oie brerli uîieuuionetl ii tue refflicatiou i tf-une an thua A peumn neaiîa:thee tumcts atainteipal detu.ntiert1u amta,~ tht~ 2r~

statti i tuedeclrabiîuî,~vasfontti fr lie deenilnt, itasaffua,- titlipatt tu il uy~ the aion unm-t toli., the debentu-o. %Vbero. tiereft.stned n t-3 eclratmi,%va, fnne fo th fius ffig- ut oworuip u.niaciptity Iui pumeutane of the 3tunlr. Oorpotîo-ion Act nf
iîîg tluc latter liant i)f tlîe ri'jiiuier iluat Trammant coiuuuuutteîin 1fflSS. Ilouît a ti 'v-Iti' for the purptimo of ginett: a locin of oit, I tei

b-î'ari cf tic rccogiuizauice, î'xcept gigot jiustifiei b% flie ple.. Hc Ihtiut. tuhmni sudnr l'ecutI yt dfiid teatmuv .'un 111pri I d<teatuut<s
referredto T/ucîuîeoîut v. Lock, :I c,. B. 5-ii; E4îomust. Ixuu'km, 6 ittermîunmter. whthwroutbiuintdeli tb Itgtl ctiiun

i tIt rasd cornipny ti havinr heren rpeiy constitudthe eni iitie I
M & W. 28 1 , J!dl1cr*3 cote, i W. Mi. .15 1 ; l..iltuicr V. Stntl, 2 atýwn: oteny prrf frauuî. refuýc-t tii crier one ntf lme dl rectm>, or thme roui
U3. C. 0. S. -179. Scnmusoy tii u.fund t hiamotint paid gotiglon pc hotaIe cf tînetuch oudtba'

J'rî-eun'iu, tC a cntrat, affimitteti lue iuad no uthntritv' for tg first tUti.

part~ of the ride, %viiicli juat becit iiiilvetentit' inserteti. But lie Tue bill iii tiis casa veas filct by Anthony Scéally iaznin-t Eliza
surgeil huigo one or othen of tlue altcrnautives iii tie lutter part of flic '%cCaiium, lieatain Detige, Sitook «ieCouinel, Dav'id Nterrntt nîtl
ride 4%u-ioîi be grathu. A's ho he fln't lea it n'as uunute, i Ille Sylvester Cook, settung forth higot ia lthe ycars 1853-4 certain
cvîideuuc Siicned anti ti.e verdict csiatbiiqieti, anti on thtt tic imiin' pcnin iii Bayiaun agrectelh form a joint-qtock compainy. for the
liii'ouiglt to rbain îtinu e givra. 'lie secondt lia. hlunuigli conistruction of a rond iiigtgot tosvasluip, tînier tîte net 16 Vie., ch.
trutc ii fart, a uts ne)> defeare, ut iti couilti bcfe ldt *flot tht Msatuute 190, wlio tock steps ho incorporate the coinpany odu'r the nuome of
buac] thea retro.îteetiva efi'cci of ruurinp: a îîrereduîîg brencii of lthe the ,iayttit, Rtichmoand, anti Port Iarsucll Rond Comnpany,"
cnduition ofhice recoznizancc. lic tIiti not retiy aitcliý oui" ha reuand tîtut the personq so fornaisig tua cenipany fied Iltia oncf
enhion as a acew assigninrt, brentiuug it os tiot very int eiigitie £4000 as, tue nunatuat ncessary fer tut' congtruchion cf t rond.
huit as te secondu piea cauidl ouuIN ha suisLaincti by at retroelictiv' anti John MeiC.ilitim dccescd, the tokbahor in the bill mniincel
conisrtiction of tige net, it was, lie couibendî'd. ui cilefence in rtw, w-as a <lîrector andI bte treasorer of bte company, anti that lthe
anti, Ilicrefore, tue verdlict. on it shluîid net prerlute the îtiaiutiff muncipetiity of Banyltnm heiieving ltai the counp.'iny was duay
fronat rccoveriuig-. lie referrecl ho Maille v. I/eresj'mrd, 2 NI. et I'. conttitahet pnssQcd a hy-intw for the purpo!se cf ioning go lthe con-
8 18. Jmiluîes N., Brctr'ter, 2 Q. B. 3 75, (aulx V. 1'cmure, S (j. B. pny ie lsau of £40-wu rit yaw teas pet oui nti lengtli in

1QI1.106el. tlia bill. Thuis by.iaw the plaintiff in bis bial coatemil was voitl
lîAuiC. J. C. Il.-Tite shattlbe 22 Vie. cap. =3 ç:ec. 7, .,elit i n on soveral grottmhmu set feirt ii te bill, huit wich it is nett acces-



LAW JOURNAL. ENOVEMBER,
eary bore to Btate. Ncvertbiciess, in pursuancit of the by-iaw se
passed, the rnunicipelity issued debentures te the rondi Company,
for tho £4000 so rcquired, in suais of £500 encb, and whicbà the
company eold te divers persons, amongst others, one tu the plain-
titi, wbîch le purctîescd frum, John Mcalidecetised, and paid
theretor £400 cash ; and £10 hadl Lae paid ta plaintiff on
accounit et the intercst thereon ; but the niunicipsity re-
fused to ineke any further paynients on account of quels deLco-
turc, alleging thist tho by-law s0 passcd, and titider ivhich the
debenture head been s0 issucd vins void. The bill furtbtr allcged.
tit wl-en plaintiff purchascd sncb dMbnture Le tuily bclieved
thet the debonturo iras a guod and vaid sccurity fur the sumt mets-
tioned in it, aiso that tho Company vias a duly incorporated
Comipany, and that ho bad ne notice thet snob debenture
vaes 'roi, or that the cornpany ins flot duly incorporated
until long aftcr payaient of the mency for the debenture, and
auhmitted thet ndter the circumatances the contreet for the
purchase of the debenture ought te Le rcscinded, and the meney
pnid by plaintiff refunded te bitn. That the detendants Eliza
bMoCalluni, lletnen Dodge, and Siîook McConnell vere exccutrix
and cxecutcrs cf the test vrli and testament et the said John
McCallum, ichose Centte, it iras alicgeti, iras bound ta make gcod
te plaintiff Lis purchasse meiney se paid for the said debenture.
The bill prayed relief ecccrdingty.

Tira defendants MeCalluin, Dedge and M.%eCennell answercd tLe
bill denying ail improper conduct on part of the testatur ln tLe
tiale and transfer of the debeuture, and insisting that plaintiff teck
tire saine at iris cira risk, and that under the circuinstances
appeuring thora was flot any grouad for tire interférence cf the
court.

Roaf and Fitzgerald for the plaintiff.
Blake for the defendents, wbe answered.

SptAU;oz, V. C.-The cases cited by Mr. Roaif scons te prcceed
upon the ground of implied reprcscntition. Wien a party applies
te enetlrcr te give cash fur a biil of exehange or ether instrument
Le maust Le taken te represent that it is genuine, and th%. dcaling
being rrith an agent of the party te receive the money iras held
te make no différence wriere the representatien iras hy tLe agent
on hie own Lehaît. This point iras a good deal censîdcred in
Ourney v. lVomersley, (4 B. S& B. 133). in ivirich proviens caes
woe revicwed. The agent in these bllI transactions is ia tact
the person dealt witb, the principal borroirer is not deait wiLh
b>' the party advancing the mono>'. This case differs tront
those citcd in tire respecte.- -ic, that tLe instrument iras
genttiac; tLe other that McCatlum and the other directors cf
the rond compan>' iere oniy deait irith as reprcsentirg the
company. It is net unlike thre case put Ly the Chiot Justice
Gibbs in Jonea v. Ryde (5 Taunt. 494), that irben forgcd batik notes
are offéed and talcen, thre part>' negcciating thora is not, and dees
met profcss te bo ansirerablo that thre llank ot Engtand shait pay
the note- ; but ble s nuswerahle for tLe bis being such as îLe>'
purpert te be. Thre testator 31cCalluisn negociated the debenture
vith the plaintiff but ne spccial case is made against mim. Thea
anc casa is made against ail the directors, ici is short>', tliat
the rond compan' vias net Icgally tornied according te tLe statute;
and thet the municipal dehenture et the township ot Bayliam is
an lavalid instrument. It is net charged tiat tLe direclors h*ncw
that the compan>' was net legal>' tornied, or thnt the debenture
vins invaiid, or tit an>' reprosentatiens imero mnade te tire plaintiff
upon cubher point. TLe dobtenture was sold te tic plaintuffl and
delivered te hiai, and ho paid the purchaso moea>, wiviie appears
te bave been applicd, with ail otiter mencys rcccivcd, towards tire
construction of tic rond ; tic ceatract was co:rppletcd ; tire
bill asqks for its roscision-tho equity being simply the tact of
tire invalidity cf tLe rond compan>' and cf the debeature ani the
refusai et the xnunicipality te pa>' tho latter.

I fiad ne precedlent for siclx a bill; and the authorities are
againrit such nu equit>' as that upen mlîich tire bill is tounded. If
tLe sale lied been hy the defendants in their individual capacit>'
there would Lc ne sucîr equit>'. Ilïilde v. Gibson, (t Il. L.C. 605)
and Lecge v. C'roker, (1 Bl. & B. 506) cited with approbation b>'
ail tire lcarned lords %ise gave judgmient in 1l'ilde v. Gib.son, more
mueh atronger cases fer relief then this, lar the case bceoro thre

Lords, Lord Campll ndvertiiig te the distinction Letiveen a bill
fur carrying iet execution ait executor>' Contract, and a bill te
set asida a convoyance tiret iiad been cxecuted, observes; - Witir
regard te the fir8t, if thore bc in any way miratever misreprosan-
tation or concoalment vrhich is material te the purchaser, a court
cf equit' ill net comspel bise tu comiploto the purchabe, but
mirere the conveyance lias heen cxecutcd I apprehiend, my lords,
that a court of equit>' sul! set esido tLe convoyence onl>' on the
grounrl of actuel traud." Tis proposition ias uni>' qualîflad in
tue sulisequent case et ,Siim v. CTorrcler (Il DeG. F & J. 618),
sviich inas Lefore Lord Campbell, as Chancelier, te tLe extent
thet if thero is actual reprosentation as tee t act mîricir the deten-
dent Lad known, and Lad heem ectually a part>' te, and upen tho
feith et which tLe plaintiff lied acted, Lis heving torgottea tho
tact, (supposing 5ucir a thing proved, tlîough scarcel>' susceptible
et prot), would net reliera hum freont bis liability.

Then dee tLe circuinstance that these defendants megcciated
the debentures as directors et a road compatty meke against thora.
1 tbink they did negeciaite thein on Lehaîf cf the rond compan>';
and if se tLe lair of principal and agent wili apply te thein. If
tLe>' made express>' or impliedly n>' representaîien in regard te
tiroir principal, he>' will Le Lousd b>' it, if untrue, and if anetîrer
bas ecîed upon it, even thougli tLe agent Lelieved it te ha truc;
Lut bIr. Story in Lis bock on agency suggests this qualification,
thet tie rule would mlot, or might not appty if tLe nt cf authority
n es linoer.n to Lotir parties: or unknt. qu te LeiL parties; auit
authorit>' is ln faveur of ibis qualification, for if tire principal Le
dead the agent is net respensible for rabat Lo does, la tire Lelief
thet Le is stili living. This mes esteblistied in the case et Sinout
v. JUreM>, (10 M. & IV. 1) ln wirbio case Baron Alderson, mia
dclivered thre judgment efthe court, observed, tiret la ail tLe
classes cf caýses iii rbieL tLe ag%,.t bas been beid personally
respensible; Ilit will Le found ibat ho Las eitber Leen guilty cf
soume treud-has nmade so=n statementmwhieh Lie kacir te Le falso
or bes sîaed te bu truc wlint Le knew te ho taise; emitting et
th(- saine tinte te givo sucir information te the other ccntracting:
part>' asq muld enabie hlm equali' wiLh bimsclf te judge as te the
autherit>' unde,î ihieh Le proposed te act."

Tried Ly ibis test I do net timnk iliat the defendants muade
themselves responsihle. It is rîgbtte considerwrhat is necessaril>'
understood by parties dealing tegether as the plaintifsi and thasos
defendenis did; or, in otier irerds, mutt vias the impiied repire-
sentatien. 1 do net tbink it enu Le talion te be more tin this,
tiret the debentures more genuint, and that thc rond ccmpany whcm
thcy represented ias a rond coinny de facte. Agents for a
cempany cannot, I tiîin, Lc intcnded te undertakze for tire coin-
pan>', or te represent tiet ail tLe torînalities which are neccssary
to its haing dul>' constituted Lave leenu duiy complîed -%itir.
Neither the agent nar the party dealt murh undcrstand this ; ihero
is ne such împlied Coutrect, nid lu the absence of Ladt teith tbaro
is ne resasrn, end I îhink ne lair, te aîtacli pcrsonal re.spcnsibilit>'
in sucb a case. This, tee, is a registcred compnny, enduire plain-
tif lied tirerefore thre saine mentis as the dcfenrlans efjudging as
to its velîdit>' if he chose te act prudently. It in intimated in
the case cf the Alhenoeumt Lifc lnsurance Ccmnpanyl v. l'ode>', (28
L. J. Chy. 119), by ail the judgcs vrie dccidcd the case, that it
tlcs upon the party Luying debcotures te a,-ccrtain ail tacts essors-
tiai te tircir validit>'. Ile the plaintiff citLer made coquinies, or
assumcd ibat cverytiing iras correct and regular sehen Le shouid
have enquired ; and tire loss oughit not te faiu upon parties as
innocent as bîiseif, and irbe in ne iray nrisied him. tc satins
indccd te bave acted on lsis cira jndgmcnt, for Le teck, trie ta
consider Lefore Le mae the purchase, and if La did not ascertain
for bîmself that the debenturo iras a valid securil>', Le gave the
parties ressen te Leieve that Le iad saîisflcd imscît upon that
peint. It scous, indeed. î.Lat hc reailly Lad donc se, that le Ladl
taken legal advicc; and Lie la rcprcscntcd as an intclligent mn.

It is agrcod on hoth sides thiat tire debcoture le not valid,
thou.gh Lelîcved te ire valid at tue tirn.e b>' tie municipnlit>' as vicl
as eticrs; the mrînicipality nt flrst paîd inîercst open it. la tire
vicur that 1 taire ofthe case it is mot necessair> to decide mliher
thc road Company iras valid>' constitutcd, fur cvcn auppcsing it
flot to ha se, i tlîink thc defendants not liaLle.

f tuit thre bill ahouid Le dismisseri irith cos($.
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1IAItItOLD V. WALLIS. Lord Ahitiger put it th;s: Viueil elhon the three trustees bave
renousiced and blis sister is dead, %vhat is to be donc ? Ife is tho

JrtJtnd-Ueore-E2CUIT-Iloor<fey.only person woho can interfère. Ile must de se for the boncfit et
Asn e éncrai mi, an iaaqi:nment for tho houefit of creditors avili ' 1, » es a otlters if not for bis owvn." There are no sucli dtliculttes in tis

dwclliathii.,»l.venq. sud eiuivaient tu, <afkruj.te) in .nriand l; à oé itikasêgnrl i ht nasgmet o tebni
t iérefor, ,éamo nf the te.-&tees ,f6 t b atz.y Ilc a ill airainot hi.I exectr a.nd %.t hn i eta aethta sinetfrtebrei
to ofthe Ieato, cheglng am tdtlqltatin. and aliIng thst the exora creditors must bc talcet ais a <leclaration of ineoivency, and

for. suboeqoutly tu the death of the téstator bail Mette an assignaie for the equivalent te bankruptcy in EoglanJ. The czpectatioîî that the
heizeflt of lii. creditors, and that lié van, tosuivént, te court, uoen motion forettei1bemrtta ufctttopytedbsr'fiInt
an injunrtion and a reeler, bore anxwer, unclér the clrcumstarimo grattIlesaewl cmr ha ufcett a h det intli e

au tétrimn injunetion and a réeétver ntiwthstandtng thé execuot doléd any in My i opinion a sofficient renson for taking thet caseou of the
imaldmlnitratlon of the state. or that bis lesoivency vas te rextion for hie! raul; finit lias anc of the grounds upon which the appication was
makIng tilassignméentofhlbisteit, resisted iii rangey, v Hawk, and proccedings ha.t been takcn ta
Two of the legates ot the dcoased tosttor Samuel Ilarrold r3upersede- the commission , but Sir John Leatch raid, hu moisi, con-

fiicd a bll against bis e:ocutar Wallis, lits widow, and is untnorried Pidler bankruptcy, notwitistanding, as evidenco of insulvency.
daughter, allegîng, atnung other tbings, that lthe c'cuntor l'ad fTitis case is strenger fer the interference of the court. île have
liceu gult>' ot nal-admtnté;trat ton, and unas inisolvent, bavîng mode tthe exceutors own act, and to that 1 attacli mare Nweight thon ta
an assignaient for the ticuefit cf liis croditors sub:cequently te the the erplantation ho offors in regard ta it.
death ot tho testator. The bill prayed for on lojunctian andi re. There is aise tItis in favour of lthe application, ivhich is noticed
ceiver; and in soine et the cases a,; entitIed ta weight: that the interposition

Il7odgim., for the piaintiffo, mo'red on affida'rita, betore answer, eofftic court is desired. b>' a great ma3ority of Chose interesteti in
for an injonction and receivor, coatorniabl>' ta the prayer ot the tbe estate. The affidavits are conflicîîog as ta the fttncss of the
bill. executor for bis office, and as ta bis hanesty and punctualit>', but

JfcGregor, for the defendants, atier tlian formai parties, op- I procccd upon the groundis that 1 have etateti. The question is
posed the motion, an counter affidavits, dcnying atl the mnaterial whethor the circunistances are snoh Chat tie court ouglit ta inter-
allegatians of the plaintiffs, except tho malring of the assigo. fert for tho protection of the fund ; I have corne to the conclusion
ment. that this is such a case.

SI'RAOOE, V. C.-The bill is filed by the two sens and the threc
married daugbeers of the tostator, impcaching the will, as made b>'
unîdue influence exerciseti b>' bis itife anti by deýfen.dat Wallis, CHIAMBERS.

'who is nameti solo exceutor. The defondant8 are bis iit and
Wlallis, and te unmarried daughters of the testator (tilt bus. ReÏA)mtd ly ROIIo.y A. Ilkos EoqA, B&rrlsferet-Loc.
bands of the marriod daughters are aise defendantq). This appli-
cation is for a receiver; il ls groundcd on lilleged misconduct in JSNT.;E
tue administration of the estait, andi upon the legcd inselvcncy Jtssô .A .MKSA
of the executor, evidenceti b>' bis having recent>', and since the in1m~.gfaî~ fore? cf trral rdairdiffs-)eath o! one-Tion habeas
death of the tostator, made an assignaient for te bettefit of bis ooOolai a yeur-oaoe of alias ef er mort Mian s=xmonLU.N&=Silyfor srel-.
creditors. The mîsconduct is denioti upon nffildavit; tc alleged udd, 1,, T, ilts deâtit of one of tara plftintifte ln cjéctmêttt after jndErment
insolvene>' is aiso dontcd, and an explanation je affércd ia regard (trbero. for ail tbst appcars, lts réecçry le joint aud survIves>, doei nlot reuder
ta the assignaient, thiat it was mode to pacif>' creditors, who il, neces-..rzr a augettonoftheédestitn the roll Su ordér tusuppurt àwrtf hab.

irascxpe.td iouli rfran foni uin, uon eeig te anaut ,foc pors, for reoeery or poumoon of tito proifes.was xpetedwoud rfran foinsuin, uon eoig te aoun 2.Tha ir4wera % avril of habeas aa looLéd %lutin one ycAr sitar entry of jude-
of te asses; anti it is ailegeti tat tite estate is more titan suffi- ment, an alitas arit lîàuéd icr,, tita six y-ara Iheroafter was rcgular aritbout
tient, ta pay ail ltho dcbts ir' full; and thore 13 Seume evidenco ln rvivmng the judrméot.

support wht the5 n.tif zéturoco5 t tho ret writ or htabeas, h Ilta orna cameo
supprt f ths. o rcelv ixuýuln,"thepreéomption of réloa e ut the todgiment did not aride

1 think thte weiglit of authority is in faveur of granting the tu te smie cosoner as If nothing liait been don,, ipon Ibo judgtnént
application. In soute cases a dibtitîction is matie bctivccn cases 4. Ti thé second writ migbt t.e executeéd hy thé reneril front pogiieesoa of s

wltero the personat representative us au atimini.sîrator, anti xherc person aUo vua tilt aridoa of a porion that ctattnéd undé: thé judgment détér'-
hc is an executor, the court interfering with mîore dificult>' in the 5. 'rart s réoeréry on thé Jud3gment roil for the whoofot lot. wen lu tact plain-
latter case, ticcatise an crecutor is tic personat chitoce of lthe tes- tilt proard tiléta h Uoe..t liait oniy,té9 not surit an lrré,tzIarty as tu cause

tato; ad mee pverf, ttorehciîg n miconlelappers lot defrndent t., more agiloat lité judgotent.Inte ; nd orepovetythee bing o mscoilut. apeas nt GTha4t thé enurt or a juitze suutd, ini suci a casé restrain IlainitCL train takIog
te hoe a sufficient ground for Che appotntmcnt ot aL roceiver. It pco.'ciIon of more tau hoein tact reoicerett.
-ias sa heiti by Sir William Granît, (Auto. 12 V'es. 5), btut lie gave '- Thit p.laitif in thie cause itaving endorgeà hils arit for th., rmerry of the

cat liiti only, le ach it i proTedl tiei, thé» araso ground for ltée I oterfer-no direct ansiver ta the suggestion, Ilsuppose the executor wa eoe ef cither court or judge.
insolvent."1 Andi it iras aise lield b>' Sir Thomas Pltumer ia (Chianhérs, Sept. 1-- 1SMI.)
lloward v. Pajscra, (1 ?tind. 141). that poverty atone rast net a C. S. Palirson obtaineti a snmmons on bcltntt cf Patrick Turley
sufliciont grounti; but Sir Johnt Leachld li n a subscquent case, andi Abraliain Maybee. callini; on Jultn Julhnston, lus attorney or
DangIcy v. llatrk, (5 Mati. 461>, thit baokruptcy iras a suflicient agenît, ta show caus..e wlîy tue alias writ 4if hab. fu. peom. in titis
greuid. In thec carl>' case ofet ldlctitn v. I)edserell. Lard cause, antd ail îzroce.43 td tîtoreon. shuutti nothbe set it.taîd
Erskine (13 Vos. 26bs>, madie tc o-dur on tire grotint rf inuaI- wltiy Patrick Tîîriey, whn is uow suizeti ut tire esùîe ot tue lion.
voncy, titougîti mi5contiuct aise iras cliarged. In a casc tro years ('corge S. Beiîtoit, 'chose tenant the nbovc d1-endinnt %%is, nt of
ntterwrrs beore Lord Eltion, filaddon v. Sionemati, (1 MNnd. ilacirg estate ot tîte toills il% qutt.n. hî>tiut lbc resturuti te
141, n), tue order iras mode on tilt grotînti of btnkruptcy. Tîe te possession of the land$ . or wlty te î)0oes.sin shotilti uer ho
question in titot case anti sn Iautley v. Iaifc appears net.c in uch restosrîil te the îvitiow of Jatmes Wîlllantsoîî, Juýeoseti, a. tire tenant
t.o have beeti whither batîkruptcy aras a sîifficîunt ground for the of Ttirlev, or te Abrahtam M.avbee:
appointmont of a roctiver, =s -çiier tîte circumstance of the 1 lcts u rt1 rcîtryiseUe~dmn e e»
comnission ot bankruptcy ltavtng issued betoe the ticatb ot the reviveti, nltiîougghlin of tr pititffs is dcati, anti aitlîougb, tue0
testator. ho ntust net bo talion te bave inrcndeti ta commit the tiefendant l3 duati.
ntiministrntion of tue estate ta bila, nntwitstanding bis utank- 2. Re-cause utîprnrds ot sic v-irs trom tue cntry et the judgment
mupte>'. In Scott v. Rechcr, (i l'rice, 846,> in the Exchcqncr, a elaplseci hetnre the is-sue ut tlie writ, andi the s:titi John Johnstoa
mecciver aras granteot athCie gratund of insolvency ; anti in VaIns- 'cas not enltied te iastîe tue 'cri wîtltrntt reviviri; the ,judgment.

field v. Shav (3 Matin. 100). a like order 'cas made on tire samne 3. Beluct C... writ 'cast exceuteti ogainst a tenant et Turley'8,
grounîl. Smith v. ;tnth (2 Y. & C. 8513,) is nlot an atîthort>' Cilt naiîiit %aVhom tîtere vias no judtient.
oiller arny-, thte executor and trustoe ttad bec» ti binkrupt sorti 4. Bernisz te writ coanînanrÎs the stuerift te giré o usseinn of

niairty-eigiat yeors befere, ntii the case aa pectîliar in its cîrcum- lot No. 6, in te 7th contcession ot Muîrray. te jîlaintiff; 'citerens
Xtances. Tue exceîtor andi trustec 'cas iîimself intureszcd, and judinencît 'cas recovu-rtit against tue plaitîtiff. clatinlin- ther stne lot,
the court toit ittat tc> countaelt usefuilly or pmapety intertore. itu ans action of ejuttîcint brougtt by plaintiii in ttis court, againit,
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Abmaltaisi Maybce, ansi wiia laist jîidgsssent wsss sssbseqsseît to tise
j udgmnsst is tiis auise.

]îy tise atlidavits fiied on blihait of tise appîlication, it appeaired
tiat th isîtaîst of tihe lot issiles! to uise Jsiss. . uisstois tlisst tise
lseîr.sst,iaw (as it %iss sîsis liv Mr. Rusttani, buti tise leirslsip %vss
daîsies! by Isiaistiff) of tise lpateistee soid tisis lot to 31lr. Rusttais, ini
tihe vear 1822; tduit Mr. Rusttani sois! tise eust lia(if thtie lîsîi t0 tisa
sonof tise deteais nit, in 1834, tiîît Mr. lîsittan, ad tisue clitiiiig
,ier Iiisi, have beau ini possesý,sosi silIce about tisa yaar 1830 or
1831 ; tisît ils 1852, tise pisstiff coîîsîssed ais actions of ejectîîseîst

againet tise drtcisdant for tise east lusi , ansd -alsot ier actiono e ject-
rluent ssgaiusst Abrahsam Mayisee fosr tisa west isait, ta wiioii Ituttan
hli coisvayed ini IS-16; tiat tise piaisitiffobtainesi a verdict agaiist

slcKeuisa, bst tfsiled agaiist ýla3,bee; tstts îiaeiesetiii
proassred a verdict for )fayl)ee cotid hsave iseen givan ini tisis suit
agaiisst )IieKeiisu, i t iser a ls iset been sonte ssîsslrstandiag abott
it (tise defeisce teas tise Statsite of Limnitationss); tisat judgiiscit was
entered i gaiuist MeKenna on tise lotis Jste, 18'i3,isand a wvritot pos.
stession iessied, %ilion ts'ici tise seriff's rettîrn is enslorsed-' tinat
nso one eame to lisn te show his tise teaieîsests, or ta receive tise
possessison; " tisat, long lieforo tise aliass writ issquesi, Win. ,ioiston
andî tise sefensîsist disI ; tisat tise alias %vas delivered to the sisîriff
055 tise 2lst May, 1863, ans! re-exeeistcd ou tise Ist luine 1s)' tise cast
liait lieine sialivered ta tise agenît of tise sssrviviusg 1iaintilf, tise said
liait beiný, thoea in tise poese.ssiofi of WViliaisso, wlso cinsis titie

nser Sylvester' IMKeuiîs, tlinat tise ssirtviîîng plaintiff tlsraatens 10
pust tise writ in force agaîst Ibaybe: tisai Geo. S. Botsitoui ovsed

tihe cast liauif wies tisis action %%-ss srossislt, sitisoisgi tise sefessîaîst
W5ils possession; tisat Iloulton, iun 1837, conveved titis isaif to

11cKeniia, %wio niortga«as! tise saîsse, -md afterwarsls gave a sieed of
It to lamites Wiliismson, in 1858, tvio misrtgssges it to Johnîî Husghes -
ands tisat Itugies assigned tie mnortgagc to JJurand, wvio assigsied
tel Tru rley.

Tie titie scemed reaily to be, on thse p art of tise sietendant, as
foilows: Danie! Jolinston, assssîuîsg to be tisa ieir-at-iaw et tise
a .tentee, convcved ta Ittittan; ihittasi ta Patrick 3slclCenna, wviose
ieir-at-law tise siefendant was; Ille siefenssaîtt ta Robe'rt son; Rtobert-

lion t0 D. E Ilouiton; D. E. Boulsmn ta Ueo. S. Bositou -, Gao. S.
Bouitois ta Wns. 11cKenisa; Win. licKenna to Jasîses Wiiiiauisson,

,James W'iiliamson nsortgagýed ta Ilulisesq; Ilsigies assgned to
)usraisî; ansd Dssrand assigied tu Tur-Iey, whlo, ous tise application,

iciaissied as isortgagee.
It was aliagaed tisat tise reason tise î.issintiff sitatasi execestin; -Iis

%tçrit uf possessisa tuas, tisst ais actisons tossd ha brutiglitag ht
Mi, ands lie %tussll bue tssrised out of posss n tiseu saisle ct i-

dence uiiel defuatas is is tise -susit sisstt Mal Liec, aii liait Isae
case was jssrposell3 liobtîsussesi tili tise 1%itssesxes sssigist isot lia fortis-
cousing.

For tise lîlaintiffs, 'Mevers stated that; tise sut aignînst Mayn3bee
tva not takaus to triai liv tihe plisiis, but liv tus' defendaust; tisst
ýsylvester .14ceina and lis wife wara Isle prinscipal ;vtsss ipous
%lisose tastussoui as tal tise l itsot possessioni tise verdict was

reneusircd; ansd iiat tisis evidense' was tsllous tili tiîat MeKensîa
hsad always8 tolîl Meyers. lie aiso gave a fsull narrative of tisa pro.
cecdingss. Wiliiani Jolimnsî steore lie v.,. tise lisir-at.iaw ot tise
liatelîkte; tisat aifler losiii' tise suit agaeinit. Mt-bee, lie smadîe ssp lus

mind si01 to iiroccd for hice west liaif any fssrilicr; tisai, MaKcenna
nlsîsiesi for a ncw trial, bsst %vas refiel it; tisat lie isever was aware
of aîîy one heing on tise land! tilI 1837, ansd tisat tise evidausce to the
contrary was itnîse.

It appa).srcsi tisat Tusrley lias Iatcly comieneî proceediuss, un
Cisancary, und hadl perlpetiiatted tisa tastiiisossy gives oit tisa triosl la
Mla3bee,'sit, ussi w:ss abliît ta -et a %vrit fir uî''sinfroin

Chiauscry, %vlian, ais lie saisi, tise plaintiff liacl fosestaiis's ii.
ichasrds, Q. 0., showed catuse. lic argiies: 1. Tise cleati of one

aftie twa îîiaiîstiffs is; tis irrcguiaaitv, altsoig no suîggestion is
mnalle on tue roll of his lendit, ains ait>snîîghi lS nane is xliii ased
as if lia were living (Arcli. Pr. 1l Esin. 596; Qeisrke v. Thc 31ayor
of Grns'eseasl, 7 0. IB. 777; Cou. Stat. U. C. cap. 27, soc. 27) 2. Thînt
tiha cleati of a soie detcnsiant dors isot, in ejaceiseust. late tise pro-
cecciîigs; hecausa thse trit of p)osse.sios is against tise lanni, or to

llivcr poassessioni ut tise lanud, ratieîr titans agaiust tise siefensiast
personaliy ( ilises v. Jirrix, iL Itat. 8(b8; Con. Stat. V. C. cap.
27, sac 39). 3. Thst ut %v as tinot necess'sirv ta obitn tise leave ot
tise cousrt, or of a judgc, to isssue tise alias tvrit, altsaugis more tisas

six years lsad clapses! bince juitensent %vos eîstered. bs'caîîe an
origina:l Wvrit of exesiit ,out liad benî i %se itlisis Ilie Voar. and
retuisies usnd tiiesi (li(,i! v. Jeildon, :3 P. C!. itep. 1.12). 4.* 'iiit theo
plsiîittifs, hein,- eititlesi to îsssýsessi.on, land tisa power to toril out

aur ale in oss'$ion of Ille landl, althiîsngl a straiiger to the origi-
MIdfendanit, but in tiiis aise Mrs. 1wiIias5oi, %. ho wfls reisveci,

w5is ini possessioni siider Isarsoils dvriviiig tii le froin the' defendanit.
5. 'Finot altli<suais in the seharate suits wiîei tho piiiiit ifis brosiglit
agaîst thea deen-dant and Mssybee, the wiioic lot w'as ciaimeci front
ecdi defenssant, and altiiougi the piatiiitifi.ï recovcred against the
defendatît for the wviiole lot, tuera 1 iso r0 isic lin the judgnîent
lis Maiybee's action being agaiiist tih. plaintiff for tho wiilbol lot;
tlîat )Lay-bee neyer Nvas, in filet, in possession of the east hli, ansd
tîsere eau ba no estoppel ii ]is favor against tliis plaintiff ini

l)dcKanzna's suit, ta wvhich lie is a strasiger.
C. S. 1>altteos, in rep>iy, argisad: 1. The righit of a surviviulg

plaintif! tel go on in hls own limite and in tie naine of Il deceascd

co îu1,iintiff, nly exists uhlire the judgitent is joint and tise interest
of, the deceasad passes to the sîirvivor, %vliie)t is îlot necessariiy the
case liera; for the twvo plaisstitfs uia3 have been tenants ins cosomon,
in wiîich case the ri-lit of the deceasesi would îlot accrue to tise
stîrvivor, but wtild 1(evoive sîpos Ibis lier or deviseea; and duiat
sac. 3.1 of the Cui. Stat. U. C. cap. 27, iloes sot, apiiiY to tiiis case
nt ail, becaîice thîls ao-îîlaiiîtiff died betore this sectionl of the aet
was passed (D'il-IV. Canieron.lt 1- .C. Q. B. 4183; Ml., 1 trVC. Q.B.
175; 1&x v. C'ic.1 Stark, X. P. bi I ; anîd Tis(Il's P>r. Stiî ed. 1170;
Ml., Otit cc. 1119, 1121). 2. As to a sole defeiidant's dcatis aftcr
jsidgmnît in ejectisient, it does not seeni to bc dccisied tlîat it ii;
absolutely necsary tui revive the judignint, aitiiougli it is evan
lîcre rcomincniedl to be proper to do it. 3. Tiiat tlîis alias lias
been irreilanil' issned aifter the six N-ears; becasîse tise plabintiff,

iseve laîgapied ta get the possession linder )lis original writ,
as appears by tihe slieritr's return, msust bc consiciered to ]lave
abansioned it, lie caniiot now, to avoisi the necessity of a revivor,
cal! in aid titis effate procees (Dite il. .Is'yrnal v. 'fickel, 3 Blad. 773).

AioA3 Wzu.soN, J.-As to tise dcatii of une of the pî1aistiffs after
jisdgnuient and befure tihe issuiag uf tise alias n rit, it is laid dow n in
Tidd's Pr., «9tii ed. 1120, tliat -It is note secttled, tiiit whlen tiiere
are twn or mulre plaintiffs cor defeuidas in a pî'rsoil actiosn, and
one or miore uf tiain die witisin a vcar lfer jiidginent, execution îaay
bc liad fur or ag-ainst the survit ors %vitliout al scis're faciax, but tise
execîîtios tisouid lie tabien out in tise joint nasites of il tise 1 lantiffs
or defendasîts, istlti ise it %% 111 lot bu %N arrnssted Ls tihe jig n.
Aisd tubs stsstensesstof tise law is assnvssjpra y list v. Thse
Ma «,or of Grascs<ssd (7 C. B. 77".), aîsd il, C,opcr v. X.Ws-te (16
L J. Q. B. .161). Tise case aderredl to in Tidd is l'eu îer v. Bracc
sI Ld. Ray. 244>, w Isîi s trespass4 agsiinst fit c uersons, and!

judgment agaiusst ssii. Tihe fit e bring~ error; sansd pen<iin- tise pro-
c'es'dings in errur, (,aie of tisa fit e 1-piaintiffs ini error (lies, uirai

wiia tise jsainLiff ils tise oriinals suit sssed oit exs'csitons aigainst
ait .% e, and st was liel'd diat if tise ttrit is error lisd ieei ccrtiied
tu tise court tisat t isasi abates! li tihe cleati of one of tihe five. ini-
assiucli as it teas, mitl su cs-rtiiicsl, a aserdesof tise jsidgnent
beloiv, tise îslaintiff belov isiigit hsave sssed <sut isis excistion agaisit
tihe four Ib. ing, an.] tise fifllh, %%iso %vas deceasesi, wvtisoit lirst sîsig
otut a sci. fa. Tise argsuent is stated as fssiiows: - Wiere a îiaw
Iserson sisail ttke benctit tsy or becoie sisargea.si ta tise exectition
of a judgiiscnt, Whso wrts flot Party to tise jiid-zsieît, tisere a sca. fa.
ouiglt ta bc is.stid against his tol inake ii a party to tise jtsd-
mienit, or in tihe =e.'s of exacistors ands adisiistrsstors; but wliere
tise excesition of a jiidgieît is isot chisarseable or beisafscinl to a
isersois wtio tess net a party Io tihe judgint, tisere it is otiserwise
as tvitere tiserais ss suirvivursdlii." 1:, tisautsie case, ini 1 Sik. 3 19,
it is addesi, "'Tere is tio reason tviy icatis sisouid isake tihe couit-
dition oif ssirtvi'ors licIter tisan h)efore." And Biait, C. J., s.-ys tisat

Ila s'saus or fi. fa. hein,- iin tise p)eroiiait y, unigit survive, ansd
miglst bc sîses agisthei survit ors %vitsoit a sri,./fa.; otlserwise
if ais cleqit, for tisera tise lisir is to bce a contrîhstirv." In tise saine
case. bis 8 Mod. 338, it is saisi, Ilif two plisititta recover, ansd cite
(lie before exectitiosi. tisa sssr ivor ssay take it ouît %vitlsost a sci.fa.,
liecasise lie is psart y und îsrity tî tihe jsidgsinet ; anid if it sisou!d

hnpsis thiat tihe ds'-as liais ia reiessssil tise jisdgnseut, tisa defen-
dasît sîsay bri; ausdila qusrca, ansd bie relievcs."

lit iiesrs v. llsrriq. 7 'Mod. s. c., L.d. Ray. Si)', 'jusigment in
ejectinent, upon tihe ternis tisat tisera sisoîld lit lie exceution tilt a

ENOVEMUIR,
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year antd a hlf lifter; and whiether titis jîîdginnt coui lie exeî'îîtedl siîov a joint tille, xvhiclh woîîid tiierefonre. oit tire dentli of alle,
withotit a Sci. fa. wias tire sole question. Iliuit, C. J., s-ajid -' 'on 1dt'voivc întireiy ripu titresiurvivor, aîid entit le hinii, necuriiî tai
mafy site '.lt exettion it ejectaient wit iiin a tveîr lifter jiîtirrîicît, tirte ahove decisions, tu execut jol for tire %wiîoie ;iîevaiî it %votld
in flic nainle of nl defeîîdaît wiîo iîas died witfi1l tir(! ye:îr, % ithiout, appear on hire face of tIlle' record dit 11o cite el'e tiîaî hiîj,eif %v:ls
a e.*f.because, in Ille writ hab>. file t. voit do0 lot sav îuginîjt Lu tahke hî'nefit by or beconie ciîargeîîble to u iett oîî f timo

,tvltoln flic execîttioi is tu bc liad, but 'tt is tily tu haive tuec l'tsses- judgnieîît. But if joint tenîants, jnstead of joiing jît file den-lt-ts,
81011.' Proceedîed cai'!, oit il selijrat deinise for tire sv is i thoîv îii,

In Adanis on Ejectinent it is said, - W'liere a sole defetîdant in tijs %volail rot entitle cach oile lu il recoverv for tire entîrety, lint
('jeetlrient dtics qifter judgmnent oîîd tiefore esectît jil, it hiaï eeui oîîlv ho lris ovii îarticuli:r sharc, ani wuld itîloult tu al ,eV.rlltlee
doubtedl wiîetlicr a sci. fa. is lîecessary, lbectanse tire exectitioxi is of of ile tetianev, which, ajîpearjllg îtpon tire record, îvoîild 1îreveîît
the land only, and no new person is charged ; but tire surer nîethod tuec survjvor freinî ciaimiîîg- tire ent'irety or mairc titanî lais owîi Autire
is to sie utît a $ci. fa." %ilon tire dcceanie of tusi co-tenaut.-Doc <ieoî Rapjei' v. Lnslî,12

In îaculai, jeti., -_li (6 T. R. 577), crie of tivo juiaiîtifl's Easl. 391; Dec demn Jiarxack v. Read, 12 East. r,7; Pe em) Broeia
died before jndguiecît, but Lire suit îvent oit to jîîdgîîîent anîd execîî- V. .IifIge, Il E'ast. 288 ; Doc demi iVhaqwnan v. Cloi.1 îît.1'20;
tin in tire naome of hotila of tirentî. Tire tiefendamit apjîiied ta set Doe demIl. 1llîlî,'r v. Isiïi.q, 6 Exclî. V111; Pe demli Poole v. 0Gouoqti.
asideL procecdiîîgs. Tire plainii surviving sîîcd ont a lieOW mile tu i A. & E. 75o ; whjiîl Iiiît casec cuniîhiji sortie of tire abravc, illiti
strike out tlre mime of tire deceased front flic excîltion, ant 10 z. îhtîîy oather auîtliriîjes bcariîîg on tire suiîjt.
gesi tire deceased'8 deahli on flic roll. Lord 1Kciiyon, C. J. ." Tis , 'flic concluîsjon to bic drawn froîin iny~ vjew of tlir( liîw is. tinat the
objection siiould not biave bccuî takieu by tire defeîidant at ail. Tire joint clîtini by two tindtr flic art if 11,and al joint recus ery, ks

liitff îîulit bave niade tire siggestion as a moatter of course,tgnd c% jdeîîce of al joint ebtate anud tille ira tire two plii:iutitî'. si revol er-
.le 01îgl't îlot Lo be pcrîuittedl t inKe tire aîoeîîdinnt. Ruile abso. jig,; and flit a seliaragte riglît, titie or iîitere'it, if jt exjýtcii, simui,

itute tu0 aniend îvitiiout costs, tire diefelilt'ts nuie bciîîg discliîged '" ]iîoîver tlie Nvrit is fraiîîitd, ]liavte eeîî finî lv tire jurv, nai] su
Iii persotiai actions, Ilîco, lucre is iiî dt'fect in one pitUtf, li eîîtcrcd oit tire record, tu sliiw iiiciînitîîîveiîibl.v, (oir tlic iiruuiîýi' of

stîrvivor of lus deceased co-.pijutiff, wîiao lias dieti silice jtitgîieîît. exectition, tlint tire ri~îsof the pihiintilis %vvre svrîI.li fa( t. ira
proceet1ing to enfurce tiîat jlldgîoIelt by exeîtîiîî in the îiî.es of file abs.enîce of sucet severîîl recoavery, 1 inuîî4t.~ Lake ct'iiî c rv. fiîr
iiseif:îîid of tire ciecoasetIl litiiiif; beiîtse tfiacre is a etîrvivor- tuec Iiiri)oîses of execotttin, to have lîet'î anii hu hi a jint rerout erY,

shîil)ira law of flic righits of tire <eccasd to tire oiie wiio is lvn;andi tIierefure îî title viticli dlaes suîrvive, iiîiu to iiri idi11 tiier
anid tiacre is 11o one, 1i tire iîîgiîge oif tlic cases, ',to take-( beîîll pr:it clin~ eau ke bîuiefit or iîeeuîîe chiîageiîiiit.
by or bccoîîîe cliargeabie ta tlic execîlîlozi of tire judý,,nieuît." Tithis disposes of tire ljrst obîjction,î anîd, fî'ouî tue(. cases before

It is arguild, lowever, by Mlr. l>athersoîî, hlint tiîît 19 îlot hule fluect mentioned, it disptise,;a (ii'f tire secondt.
lîcre, for it tles îlot Mecsarlly foalIow t1int tire two or-i'uîal îiaî. The thjrai questioni, 1 thitil, js dterîîîjnetib lUic fact fiant ait
tjfl's liad stichi anr interest as %votîld accrue on tire dentli of one ho the execution diad in tiîis cw3e iri filct issue, anda ias îîiso rtîrîed ana
stîrvivor ; tliat Liîe3y oiglit bave sucti initier tire statîlte as tenanits flieti wihlîin tire year Tite siîcrill"s rchîîrî, ftilatin(- c' e:ini( 1
iii comunon, or iii sainte otlier caîîacity, chiaracter or interest, wiichi recejve pîossessioni, dices îît, 1 t.liîk, raise tire iirestiliiioui, whlîi
wals j.îtividuai, andt not joint; anud Uîat, by tire act of 1851, under jwaîut of an execution aitogýetiier raisedl iii iiw, tiîat tire pîitiîtiifs
Wilîji tlîis aIctioil was bcguiî, " Lire nines of ail îîrsons ciinig jliad rt'iui irtle jîidgnieiît. Notiiiîg, (lotie raîliait a jîîiit-igieîh îîîiglît

tire i)rohirty arc ho aplîur au îîlaiîîtifis, viic1 îoay aiîîlu sea Iel raîse t1lis îiresîîîiiition, but soeiigdu pl oliîo
rate iîîterests, " ai.d Uîat tire quîestioni nt tire triali slioîid ei (excep 1t raise stcl irsnpincîtar ateattoeiu certain cases), iviietiier tige staheuient in tire ivrit of tire tte of jAs to tue foîîrtiî objection, 1 link, Nviîlîoît tieherruiîîin_ý flic ab.
tire claimaits is true or faise , anti if traie, filera wlîicii tif tire stracet rîghît of hîow faîr tire stierîff mîay lîrocceel in excitiiîy, ai Nrît
clainiants is entitleti and tîjion suîi fiîîdiîî;, jîîiîeut înay tic of piîseession, tlîat lie tins jitilei iri reîîîoving Mirs. 1% ilîaîîînsîn,
siglied aîîd execuhioli issue fur tire rcuvtr3' of I:ieSiotî anti cuisIs, flie achoal occupîanît uf flic ieîiss beease site ivas li po«sso
as at present iî hlic ach'iuon of ijt.chiituiit, and the said judgnieuît by ri6lit of lier tlaîîad, NNiiu ditd tiain tille %lutter ~~vse
haiviîig tire sagine and 11o ctdrer elect filoan at hirebent. Ml1eTNeuri, lte, defeuidant ira tii aiîjon, tir tiiise îuî îrî v îtv it i

Ail Uhis shotws ratiier titat altiaougli 1lîiiit.iffis iîîîîy jîîiu ulerson. bis. lit sîîci a case an ,action fîîr miisîit' profifts wi:d. uniter tire
niiy now (whicii iii effect Llie3 tlitl guîier tire furuîîer inte as fictitiouîs~ ouI' lait, liae ieeuî mîaiîtîi riable agîîiiît lier.-uîe v.Il hiteouil,
iî.ssors of Lure fictioîîs jîiaiiiiff), tise recul ery siîîîl be u i ain ue 8 13icîg. 46, Doc V. lIae - i, b Bing. 2iii, Laot v. Hlolw, IL, A. & .l4>
effect and iii tire saine manuer untier thte prescrit laiv, acc'ortllîg to Aiid iastIv , tîat, alhlài-iîl iele aintilT's reriîvery is for tire %% hlli
tire respective "'ights nî'iu inIctrests of tire ti:iiisà.aist, as it %%ouil lot aga'nst ie dufenidaiint îi irai at»t lie orasiltl tlu iiw

]lave been tinter tire former law lîy t.l saine îîerstiil staingi joinît east lîilf, and slîuîiiid liai %e recul ercul for fianît oral%, tire r't-ctvtr y
or sr'véral demises, .iecortiin., to hie inatuîre of t1tir estates, soj itseîf is not reu ar, t!livitli tire cuirt niii reslriiii tire îil;iiîiaiîf
flint if joinît tenants joi now lis iuiaintilfs. the 3 sîlitil rccul er tire ont îîîlui frot hakiîig 1ui.ses.siun of Mortn tlîuîîî lie Iiehiialtl ' V provcd
eiîtirety'; anti if tenlint.s in curnîîtîu joi, file%- 'Joi ciii r in fltle lu) if lie oiliers Lu txceeîl tigit liaiîjî , but ini ths ciiscL t lie lin-u
severalt3', ais tlîey cotulti by' Jroper dentites iîîtfer tire uI, 14îw. tiff lias luit olbercd i 10 du lialit liais hiiied luhiit rahîi lu

TMais 1 take tu . le tire iieauîiii of ture stattite, for tire jury are ta flic sierif ta uh d(liir tiu tast liaif uii3 , inid Liais isý ail ~;stige
say ihicli of tire clîîjîîîîuîts i8 enild nul tieu ju"lln ian e I ierlif laits delivteî.
(ît.ioîî are Lu fuiiow, us guider tigu l l he cseo Vati

1
t 1 lion tie whlel, h tlàink, tliercfure, lise seurinutns titiist lie île..

Jet'uçell v. ('aîicroyi suppîorts fiais vieiv. cltargcd, ivitit cosîs.Siuon .;ha,-dut cs.
Utîuler tice oi<h lait, Lenanits iun conun cotili not imite 10 a joint Sniosuictr d tttcss

demise. Tlieir lîruler waîy iras ta slale tîteir iîîterest in severitity,
aithlinli ecit oile iniglit state a deinse for hieý eutirely l(2 ('h'ît. on IN TuF 'MsAI-rEi OF GEoil'rEY HAWK~INS.
111- Otit etl. 630)). Joint tenants' cîîîlîldI l:yî jar lt ticutise, but tlteii qta Hibo<irpuS-<bmon LuwJ-ieri uq o uu,-Cîu. Vat. 1,- C, cap Ili

coîîld alsu lay indivithtid deunises for tire eîîtirety. If tenlants iii &w. t-'apiIcte Si"T uqogit udism îIfendLîinu ,,Uia jsdljoîvdi
conion îîroceetled ecialu tire onec actiont for tLitir uniivîde(d sîtares, fi»' costo->brn 'eifrder of eoiorui ac hea naade by~junirjut1qe o/cc.uîticsirt.
tirc recover>' of juittnent vonild shîow on Lite face xvIgat piortion lictd, 1. Tinat ai comtna law thojudie of tiîo ý'nierir Couîrts or Cuuîoun Lita

ivet t vali eàsr; uIlint oi te dlahof one, tlie inirvivor couii fur tîiper Caniada Igare power tiu dirtct ttuo iàssuoet murit* or ha1ut<a eopui ed
wcuit~~11 taethiesi; upiorn4tu-u lit vacatton. retuanblo tîier In tierni or vacation.

ot have exaccutiauî for Lhe sitare %vîicii bcinngetl ta te dcceased., 2 'flt a plaîuutttl 3;ilîtii st oni a ilefeuidout bas reecerrl £ judgnuent for co.ç
Anti if ltcy proceedcd in tire one actionî by separale deinises for otly tn tillier of thie suerler courts of comun ].%v or a oouy cotiî, i- ohu

tir enirey i cach eynsetir%- oul onNliitt.o toe ux.9aust or c4nu&iited uuîîder .'i'c 41 or C'ou. Shah U C. ca;'. 2-itueeotrct b ad denis, Lie' cîîl uîivrecuver accordiîig t> Quoer must %n intelcr of committai mgad b3 a junior judg.. of a couniv coiurt,
hIe filet andi nature of tîteir tie_, niail îot lor tire etiirelv svliic),landiîe, aie 41 of*Ib St tU t'. CAP -14. on th" face o!it ulsow li dcar'stiîitiSmm,

acacia claiuiicd; su fliat lîcre uiguin flic rccovery îvonld, notwiilistîitrd- 'Ii-' lbati:ît.o5tOionahae on tesaa orhto aentor jutgo. eitî
iiîg lte langer dcmanit, sîtutîs %%liait ecdi lessor ivas entitletl tu>; 8 so J il 5îicd not, f-r thouîailm amnasa ln'suuauuîurrc sa aea ttid iei
fiant one', oui titre deailà of flic-' otiier, cordi iot ciaiîîî Lite deceasedh' 0 <a la. Charier. Qý-ptPunlr 14. 1a
Aiare. Su if joinît tenillat lîrorecdeul uit ut joint leinise, as tie Tire Shterif of lte uîîited cntinties oîf York. litu .î lîr.îiglit
minglt, tire recol cry ît'ould fuiow Lite nature of tire deitise, anud i up tire boduy of (icolfrev Hawiîkinis, tuntier ut writ of uicib"us eîiquuî.u,
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dated tlic second îlai of September instant (in tera Urne>, and Robert A. larrison shewed cause. Ilis argument und the cases
lsqîîd on a tint or 'Mr. ,Joqîîice Morrison, by -which lic Ihoherjîf relic'd "port by hina appear in the decision of flic learned judge îdîo
waq coniwîanded ta bring tlic pîîrty heforo the presidimîg jîmdge in lîcard the argument.
Chaeîîcrs, or une of tlic judgem of Ulic Court of Queen's Bemîrl, IADA\M WILSON, J.-Tho question arises on tlie 41st sec. of cap.
fortlîwitlî. ta dIo. rcciv'c and suffer ait aoc! mingular tlîose tlîings 124 of th osldtdStatutes for Upper Canada. The Mali sec.iviiieli ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ i flcCoosaiidatcdhuun heecosde f ii ntii
bliiilî h adjdosol îm n t.r umdrc mn i l of Utne C. L P. Act of this ci>iiitrN-, v% hidi corresponds wiitî the

behaîf. Oth sec. of tha C. L. P>. Act (lI8r4> of Erngiand, mntist aise be re-
Theiî writ wasq tcslcd in terni finie, in the nnie Of the CJef Jus- ferrcd to, as weii as sec. 1030 aocd saine of tfîc fuilowing sectionîs of

tice of Upper Canada, aocd rnarked- our Division Court Act.
By Statute 31 Car., adfimcieaduio, sîdbjiciendoa, recipicidiei. Thc point raised is of soine importance, althoughi not of inach

CAs. C. SmALt." difficuity, forther than thec presunîed opinion of the ex-Chief Justice
aond was net signed by any judge. of Upper Canada, thonn Mr. Justice McLean, liereinafter rcferred

To tii ritthe herif eturcdantb 3'ta, ititiinating lus holding a contrary opinion, mas' necessarilyT f Uhic pritv ~ olic 1 erf r rcsàtein on virtue of it lie hîad flic niake it so, aocd I shal bo aliged, in vindicating my opinion, ta tetbody Uffi atwinilearse nfic tlîird of Septemiber, ont tuec sections referred tu at large.
iîntr an urder, of whîcli a copy was atinexed ta Utne wirt, w)nch The Consolîdatcd Act for U. C. cap. 24, sec. 41, provides that,
order wvas made by the junior jndge of flic county court of the "lIn case aan, party lias obtained a jugmocnt in any court ini Ipper
unitcd cousities of York and! Peel, for not attending and being ex- Canada, such party or any person cntified ta coforce such judgxnent

acime corigaa odramiaponmnn.mnay apply to sucli court, or ta any judge having authority ta dis-
The copy of order attaclied ivas in a, cause in Uic coîînty court pose af omatters aî'ising- in sucli court, for a rude or order that the

of tUn unitcd coonities of or], aid l'col, iii whlich Geoffrey llawîmî >uqaot débtor shall bc orally cxaînined upon oath before Uie clcrk
iras plaititiY, îind John Kenrick iras defendant, aîîd was lis folhows: of tie crown, or hefore Uic judgc or clerk af the cotunty Court

- 'lion readimîg tlic sunanons issued iii this cause, on Uie seven- withîin tlie jurisdiction af wlîich snob dcbtor may reside, or bcfore
tvenîli day cf JuIy instant, calliig on the abov-miamnied Geoffroy any other person, to be mned iii suicli rid or order, toucliing lus
llitl%,Lins (judioent debîuur) ta Blhow cause why lie 8homid no, bc est4ilc and eiffctuq, and as ta the property and means lie l'ad nvhen
coiininitted, pumrsuait tu tue statate, for not attending Lb ho oraliy tlie déu'u or ibility whih Iras the sulîject of the action in %rliîd
exauiiiied, indter tlie order monde in tlîîs cause on t.le elevemitl day jîulgnient lins been obtaimied ivos incurred; and as ta flic propcrty
of Joue last, beforo William Mortimuer Clarke, Esquire, the exani- and menus lie stilI bath of disclîarging the said judgment, aund as
mner named imi said order; aond the appointîoeiit of said William to the disposai lie rnay havie made of any property since contracting
M'ortimer Clarke madle Uierein îluly serycîl on saîd Geoffroy Haw- tueht d4bt or iincurriiog surit iability ; amîd in case mich debter doos
kins; and ujuoii readîng flic affidavit of service of said sunlinons, not attend, as reqîiired by the eaid rule or order, and! doca net
amui tlîe elrmntlhereof, made respectivelv on thre twcnteth allegc a sufficient excuse for net attending; or, if atnig i
nu twcnty.ninth days of July laut, on tlic uodertaking cf aic! refuses to disclose lus îîroperty or lus transactions requlaig thme

Geoffroy Hlawkins, by lus couusel, tiîat lie would attenid before sainie; or docs miot make satisfnetory answers reepecting the sainie;
saiii examliner, William Mortimer Clarke, Esquire, nt bis office, on or, if it apimears front sueh examination, tlint suc/i debtor lias con-
Mmnday, tlie twenty-severkth day cf Juiy hast, and W'edncsday, file tractedl or sonde away with lus property, in order te defent, or
fiftli day cf Augîîst instant, respectivehy, nt tlîree o'cloek, in tue defraud lbis creditors, or any of thiem-sucb court or judge May
nftermioont of tlic said last mîentioîîed days, and subniit to bce x- order succ dd..tor to be commutted ta tlic conmmon gaol of tlîe county
amiced îuirsuant ta said order; and uion roadin' tîo seierai iuî wliicl ho resides, for aoy tinie not cxceedin- twelve îoontlis; or
reports cf the snid examiner, tlîat the said G coifrey laNv!ins again suchl court or jud-o sony, by ruIe or arder, direct tlîat a writ of ce.
fiileti te attend oit hotu saiu i st memtioned days; and Uic sevuiral sa. niay bo issueà agninst sîîcl debtor, und a wrît of ca. sa. sony
2ijidiis of Jabîî Alexanuder Nains, ta the sanlie cifect; ,and Ulic thercupon bc issiîcd upon such joudgment, or in case sucli delîtor
saiih s'îmîîmîons, by virtiic of the said onlargcments, hein,, nw enjoys the benefit of flic -nul liniitm, sîich court or judge Many nuake
rotuirnable, auîd nia cause being slicin to tie cont.rary: a raie or order for such debtor's heing committed tu close castody

-I <la oruler, tlnt tîme said Geoffroy Hlawkins bc committeul to ander the .35th section oftlîis net."*
flic commnun gacl of the umited couiities cf York aond l'col (hein,- Tlîe Enghisli C. L. P. Act cf 1S561 sec. 60-wiich is, in fact, tme
the coutities in wiicli Uic said Ilawikins resirles) for tlîe period ofj saie as sec. 287 of omîr C. L. P. Act-enacts thiat, Il It slîîll bo law.
tliirty days, îîirsiamt to tlîe statite in sucli case nde and lira- ful for auy crcditor. Nvbo lias obtimed a juiiimînt in any or the
~ idri, foîr lus ulefailt ini ot attemîding andI hein,- examineul, p'-rsîti- superior cOurts te apply ta tlicŽ court or a judge for a rule or order

amit to said order anul aointaiient. Aond 1 do order flint flic stierliff thmi lî giet1 t/rUer shahl ho omaily examnined as ta any and
of flic sajd amîiteul counties of York and PMeè teanrrest and! commcit whaut dcbts are owiîîg ta hue before n mnastu-r of the court, or sucli
the :aid Geoffroy hIawkimis nccoruiingiy. otlîcr îuerscmî as tue court or judge shahl apipoint; anîd the court or

Dalcd at Chamnbers, Atigost 7 hi, 1863. jimdge shahl niake sumel order for tlîe e\aimination cf sacit debtor,
(Signed) l'Joux BoYn, j j amîd for tlîe piroductiomn of any books or docunments; amnd the exam.

imiation shall be condiîctcd iii tue saine moamîner ns in tuec case of an
Toe SliSerif of tlîe Unîited Ccîîuîties cf York and Peel." oral exaniintion of ant opposite party before n master coder this

The /uusIcis corputs iras gramîted on the affidiavit of Mer. Ilasvkins, net.."
ta thie followimig eifect, s0 faîr as it iras iaterial ta Ume prisent But this section cf tlie C. L. P. Act, altiomgli cnrresponding witit
decîs'io: thiat hoe wns fie jlaîntif imu a certaini actioni ag:îinst flic ahare section 41 iii many particunlare, is imat flime one frein wliici
Jiînt Nemrick in tbe cunmty court, that RZeiiricl, recovered a jiidg- dit section lias been taken, for this hast section is tiot confined ta
mneut against Iliîwkins in the action for cobt. cf defence and nctihitg crecibtors onîy, aoc! it gees far bcyond tue C. L. P'. section in nînny
vise; thuat lie mrgeil iii tlic cornity court agaimiat bis exaiiiation oUuer respiects.
tlîat tlic jîmdginemt was for casts omly ; tlîn n order was imade on The provisions with wliich it Mare nemirly agrees are ta ho found
wliicli lie wvas arrested, flint lie ir'as tue jîidgoient delîtor iii tliat in sections 160 anc! 16b cf aur Divi.qion Couarts Act, whvlîîc are
action: amui Unit lie %vas arrested on flic ordcr refcrred to. taken froni the County Courts Act of Etigland, 9 u& 10 Vie. Cali. 95

1It did oit apuicar cxpressly by the ecturo tit tlie judgmnîct ivas secs. 98 aund 99.
'or ccsts tînhyN. Section 160 of the Division Couirts Act cnacs toe fallowving

Thîe aidiavit an wliich the ivrit tras grante<l stated this fact; eifect that ' Any party iîaving an ansatisficd judgient or arder iii
nd l'erhiaps sîmlicieut iiguît have beeiî imade eut of flic urder itself any division court fcr tlîo payaient of ami" <leht.'i,dîmes or ce,
tu ho:îd tu Uic stiic coniclusioin. iimay pîrocure a sommons rcqîîiring the , fendant ta aplîcar nt m

M'îr. Hlawkinis, mipumi tîme rctmrn being rend aîîd llled, moved for l ime and pllace thîrein îîanied toauswer sueli thiniigs ns are tierein
lus disclinrgc impomi eu'cr;d gruids, sîîne. if miot al of wivli, but namîîcîl; amni if tue defu'îdant np)îcars uic iy bo examincl aupon
ame-i iz., tuiat lie was emititlcuh ta bc dliscigii, iiom tie grotmd oatuî toiichiiig lus estate nm clk'cts, und the manner aond cireum-
fuin. it ]iras ua- . iabie le bu. eniiiiid or arrcsted ami a jilu'fgmnit statnces initier vhiclî lie comtracted tuîe debt, or incurreil the
for costs oil-werc overrmIled at the fne. (lainages or linhiuty wvhiich férimied flic 6uliject of tue action, and! as
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to the menas und expectation hie then hatd, and as tu tic menas und ',%r. Harrison furthor contendcd that titis writ of lai'cas roi-imi

1îroperty lie stili hins of discliarging tho eaLli debt, dsnges or m'as flot (>11e wluicl could ho i3sid titndetr thle 31 tCar. Il cal). 2, tor
IinhilI ty, nnd as to tie diqîso>nl lie lins made of any praperty.'' tlint net ap plied to criinixnal cases otily, 1% loci tatis is ziot ;aîîd thai

Section 165 e'ncts 11 Su b stance tlest if the pnrty so suiiîniuxîed, the llnîîw(riinl Stattote 56 Geo. 111 eal. 126, u lice naîle>" judIges of
1. Doce flot attend, &c., &c. 1tlie soîerior courts to issue0 aindjt:dýlicinte upon sucli writs3 i n
4 If it appear to the judgo thînt the pirty ohtîined creit from asVcationi, ini other casqes la those %w iie are eiiibr:iced lin tho

fic )1 ain1 ijf or incurred the dehi or liabi lity tinder fille preteaces, 1Stntsite of Charles, duos îîot extdnd to, and lins nover been ndojîted
or b ameng of frnd or breach of trust, or that hoe %ilfelly con- ia ti province that the aplîicail slîoud, tlitrefort', have
traeel mhe ceU or liabilitil, ivithout. hnving linti ut the time n reanson- apPlied to t1ie court ia terni titaC, ns hoe w-as arrested %%hile the
able expectatien of beiag bltepyo ichretosme. cousrts woro qiti-, or mu.it niyin tie east:ing terni, if lie bo

6. If it aîpcnars tu the satioflaction of the juidgo that the Pnrty then la ciistody; aund lie referred tu Crowiey's case, 11 Swanst 1, as
iind, whien sormeoned, or, silice the judgment *Wns obtaîneti tiast n decisiûn uon this point.
him, lins hînd sullicient Mnuis and alility tu pay tho <lebt or As h ezittrtiined very strong doubts tîpon the power of the judge,
daaa's or costs recovered agaiast hlm, eithior aitogethier or by tie tu colinîit tînier Uic circuinstancest- stated, I bitiied the ajqulîeaît,
instainuents wliich the court in wiîicî tlie juîdgîaent w-as obtaineu binuiiag hlm tu appear front tinie tu ime before the jiidge ii Chns-
wans ordered; und if lie lins refuiscd or neglected tu pny the saitne hors tiatil tie niotter %vas finnily disposed of.
at the time ordered, whctiicr heforo or after tie rottuii of tlie sain- Tho case of Glialin v. Baker, 26 L. T. là)6, wic1s wns cited hy
ilions, the judge nifny, if lie thiaks fit, order such pnnty tu be coin- M. Haw-kins, is as followa:
nsitted to the coninion gnui of tise ceuîoty in ilîicli te pnrty se The defendant in tint, case wns enhîrd uipo!. by jiidge's stimnbons
slinimonod resides or carnies on bis business, for any pcriod not te slîew cause why site shlid ,îot, oinden the Gtlu sec. of the' C. L
exeecding forty dayu.

Section 170 auitiorîsos the judgo te reseiîsd or alter ny order P. Act of 1854, attend hefono the tuaster and buiihiit tuexamiîîina.
for payîuent previously nmade agninst ny) defeadant se stînsmoaed. tin aleto tlto dhtsuli nardu ewa took lorfi acciiia <lin

Section 171 authorizes tise judge to exanueo hotul plaintiffns -î,assesui u rds nlbosc eon.ucrlti
defendant, und also nny othier persons touîeîîng the Beveri tong Msuds profts. '1'e noudgîanient vrdic cns tein iii etiu.te

liretiefremetineunder certain cireutustances, uefore aug- defîe 1îroÇishen not alniid A t %vert n tîkedî nt £ niîls. 2d.
ment, und te coammit tise déenudaunt to prison, iii like maminer lis lie eFordist, e nif ita carui, îm d osîs lie hr % tai n taie a3 3s
niiglit ]lanve dunc iun case tue p!aiît !f lind obtained n stimulons fur Foteplitf twncoede tîtieis îiobniv n

thatpuroseaftr jd-mntjudgaent, wvas entitled tu a onder te examsine bis "judgmnt

Section 172 cnacts t tino protection, order or certificate grnted uto.
by nny court cf bankruptcyfor thse relief of insolvent debtors, shahl cFor thse defondant it was contended tîsat tise plainitif ivas nuit n
ho available tu dishnrge nny defcndlantfroem any order of co;mit- ccdior who hind obtaned n juidgrnent ivitlîin the nicaniuîg of the
tuent. 73section; tuai altlîougl lie ay becomoe n jidgîiient creditor in ree'

Section17 declares that ne iniprisennient under the net shahl pec P1tiof s co uot th ttie of thilest actions iiight wl'.u
extialguish tise debi or otlier cause of action on wliicli n judgiieîut teilitfi rdtro u ii fteato rult l
lias been obtained, or preteet the dcfcîsdani froin heiag umncdin fact it refera only tu creditors hrnging actionîs for tise roi o% ery
niow and iiiprièoiied for any ne'W fraud or otiser deuit *dr of dehts or poconiîiry demna in respect of wN lichi tlicy liav'! gi% <n
Mlîiable te be iiînprisoaed uiider tlîîs nct, or to deî>nive tliepAt cci. iatt1. ni le tI a sttitl ary ntppytn
tff of any riglit te tak-ln, xcte gî,s h eedn. i plaintiff in ejoctmnent, and therefure dismissed the stinulons witli

Mr. hlwiscontcnded tlînt tinder sec. 41, before stated, lio was cse
aot linlîle tu ho arrestcd, heenu.se lie suas tise plaiîitiff lin tie action, Tue case of JTcters v. Robertson, 5 U. C. L. J. 254, referred to by
muid juulgmcit, haul bien rectuvcel againsi 1dma for costa3 oîily, nnd Mr. Ilarrison s a followvs:
lie aIse iinitained that the proceediîigs suore oen: te several othier Thoe defeadant calieu litpon tue plaintiff te show cause whyi n
exceptions wvhicl h ovonruled. Ile cited the case of Challuts v. writ of ce. sa. sliould aut itssue agasilîs the plninatifi'for lits conteutî
Baker, 26 L. T. 206, i suîpport of ]lis vicw tiiet an arrest coulti not in not appeariuig and submitting ho oral examnation, ii lursunce
ho mnade for costs only, and whliclu lie conteîided sens applicable tuocf an orden and appointanent, duly îinade uuuler tIi 22 Vic, eau). 96
lus case, altliougl tuat wns n decision under the Eîîglisls C. L. Il. sec. 13, niio formîiag sec. 41 of tise Consolidated Act for Upper
Act, sec. -15, befure sot out, refenring te wliore n creditor obtaitis a Canada hefore referred to.
joulgnient; and altlioiig ur act, under wiiich tlîe arnest wvas No cause suas sliowi hy the plaintiff. Tlie dofu.ilnnt opplied
nînde, is more coniîreiiensive tlînn tisai section ; for lie argued thînt for tue usual order for a ca. sa. uden thie stiituho. IMcl.ena, J., <on,
the truc constructioni of 0cr act dos net at nny rate ejiable a lie.1ring tuat tue jid"iient %%-as la falvor of the defeiîdaiit for the
defesîdant te examîine a plihîtiff or anrest him, ivlieii a judgaeit, 'us cobis of defence inerely, refused tue order, on the ,erouîid thai nio
for cesti oniy. ca. sur. could issue for costs oniy; but lie said - )le %?ould grant the

Mr. iHarrison, contra, nrgutied tIiat te Lcgislnture, in sec. 41, by order for coinii'uttal of thse p)laintiff unisler tice site, anti lie
ssng tue expression "nauy party," did se0 ads-isedly, tu ufrord alltîwced the suillons te ho aaic-ided aîîd agnin senved fuc thint
. defendant thie very reasenable reniedy w-hici lie ouglit te ]lave purîsose."
as w-cil againsi thie plIaintiff, ns tise 1iiainif against tlîo ulfeniuant, 1 là-ve considercd bots of tue cases on tuis particular poinît te
for the discoecry of tise plinutiff's estnte aud effects, iii onder tuat Nvhîlcih 1have bccn refcrrcd, and w-hile 1 quite agret' witli the deci-
they iî.ny ho apiplied, te the liquidation of tue cosns of tue action, sion of Blaroni hiatt iliat limier the clause nelini to aliy cr,-ditar
whiicl, it îahst ho prcstiicd, have been, uinjustly imposed upon the hnving olstaineul a jiltIgmeat, ne poe is iven ho) a plaiitiff in
defendant by tlîe piaintiff's %vroagful proecdiags, îund iviich May eliectîîîent te procced by tue exausianhien of tIhe dt-foudant, %uhcî
mianta to a large suait, and arecn a intes oif serionîs couisequience hie recoev is for costs, niercly, nd w-iicli equall3- excîndes n
te defendants; 11mai tise arrcst is not fer tlîo nen-payincnt of costs deféndini from se procoediag for hi-s conus onlv, beausse iii neitiier
-whidi %vould bc cemtitrry tu section 3 of the net-but for tlîe case is tue party apîîlviîg -a credih<îr whli lias ohtiiiiîedl juudgîîucint."
negleet and w%-iifuul centeinhî of tlîe pîlitiff tu tue onder of tue judgc h amn net clled upon ho dissent froînt ny opsinioa of Mn.-Juustice
-nd tisai thicre is n plain distinction betwoon tise twe cases, of Meea, scause lue nôd ise decis'sin tiai hse dlefendannt coufl
whiicls tue decisiou in Jide-rso?& v. Dickson, 19 U. C. Q. B3. 593, is examinie, and arresi for notsubimittîng te '- inititioni, thc paiînîiff
n very excellent illustration: and tuai the procms lins net heen lii a case -whien the judgrnieat lunc heen rncnverel fer cests enly,
pressed vindictivciy aganst tue npisiieanît, for if lie wuili vow eus- hecum'>e Mr. Justice 11c1.enn pnotinneicut no decisio:i wiatcvm.r.

~~aeetu pjcnriid h eaminod accoruliag te tue orden of tue judgc Ie sinp!g, tulasîien ntehîanlft caiesu e uwhîy
Iiiselloigcr i nipriseîituent %vill liot be insisted oui, lie slouuh not hc comiîîitted for ceuiteuipt-n course %liuh iiglit,

Mr. Ilarrison rcferned te tic decision gis-ca iselev of tise ex and uno doubt wsotuid lir.ve beous taken hy nny allser judugc, te hicar
Cliuf Justice of L'pper Canada, Mn. Justice McLeau, ia Aleyerq v. oui argumient %yhiai ceuhd bc adv-anced izu favon of or ilgîuinst such lun
.Rolertios, 5 IU. C. L. J. 251, determiaing tuai, tlîe section h. net application. it ulees not aî.îenr that any entIer %%iis ccr Mnagie,
nestrictcd tu ceditons, and 'us applicable te tiiose cases la 'elieh -îsul it iii qtuie lean duiti ne opinionea vs exprcssed iîpun the cca-
juudgnents uhs-e heea recevereti aganast pisîntiffs for cosis oniy. sieon.



LAW JOURNAL.

Theî'e is tiien no authority contrary to tlie opinion which 1 enter-
tain upii flie conistructtioni to ut' îlated 01)00 the 41 st sectioln oif
fuis ait. Anîl if fuiis sectionî bc read in connection with sec. '28î,
flore is a detî.oon expresslv iii favor, of ilv opinion. Or if if bc
rea1 witli file litit, of flic section., of the Division Courts Act
belort. referred toi if wvî11 bo niaîifest that fuis snînnary proceeding
fo enforce tlie îavmci of a judiriienf, for costs only caniiot l>c
îuainitaiied, hccanse every word. cf thiese sections applies to plain-
f ithi ns againsf defendants only, and applies to those cases ini
the saine manner ais flic 4lst section urider consideration, wlîere;
the îîarty proc'eeded a-cainst "contracfed a debt or iîîcurred a
liability wliich fornieil 'lC subject cf the action."

I tlîinlz flat tliis section ilces, applveer 011)V i otiier cases
thian f0 f lose wbere the relat ionî cf credîtor aiii delîtor sfrictly

xîsfor by fuis section any îîai:y w ho bas obtained a judgnîent
ia v aîply to have the jdicîîfiiti debfor exanined. Now~ any p> cf
is certainly aîît a word appîlicable only f0 creditors. Nor is the
expressioln jue,«atù) debtor nevessarily rcsfricfod to fliose cases
Ucer ji(igiint is cîoslifor a dbid-as cvery jierson %vlio lias a
jnd,-meîif rendcred againsf huai foi' a sum. cf rnoncy and cosfs is
lirolierly tiien, wlîatever lie wvas before, a judgmcnt debtor. Nor
is the wordl liability " svnoniînous wifh -debf." If niay ap1ily
to uîny otiier canse cf action, as for instance, trespass-trover-
detinne, &c., where soinetliing cisc is rccovered tlîan flic costs.
Anal if the act sfopped liere 1 sliould not feel af liberty under fuis
section. uniiess if is to bo controlled by sec. 287, before menfioncd,
to sav t1laf a defendanf Nvlio Inul obfained a judIgment for costs
0111v, 'was nof al pýaî't% whlo îîî-lît cxaine the plaiiitiff as a jndg.
mîenît dilîtor res1 iectiiîg bis estate andl efl écts. But flic apparent
coiiiijrelicîsiveiîess of the eal paît of flic clause is vcry liv l
anîl prcciscly confrollcd wlîen if expresses wîaf flie subjeef cf flic
exaîiiitioiî is fo be-respertin- bis lîroperfy anîd ineans af flic finie
iwhlin the dcibî or iiabiýî, w/île/t mas the subject of the action la

wlîiclî judgnîenf lias been obfaiiîed againsf bini, wvas recovcrcd,"
dand as- to the dis1îosal lie niay hîave madie of any property since

cant racting stick debt or incarrn ,occh iiiiii."
The acf, alflîoughi carried beyond the strict case of the party

applying liaving been a creditor, is noverthelas expîressly conflned
tii tlîo.ii caîses mil v wlîire fte Ae/u ,4îfor liail '' confraeted a
(1111f on. liai) in1cui1ncu a Il)lit\- w/1é", ?t.v >1ic pt «'( o iiî;hî

iii Nvlii il pîil(Iîîi nid 1 ien iiitainied tagailîsf inii, whlich. mav lier-
lj-iil uitie a l1nîost eveix- cas,-e iii w hici flere is a recîîvery by a

}îhînîî iLii sta tiefelidanît for soiîie Iîeciniary amounit beside filc
coists uft fli action. But if îaayv îîîî iîîcliîdle flic caîse oif a defendant,

xlîio lias a jiidzinent for lus lai-er set off because if cain sciîrccly lie
sinld t1lat fliaf set off w-as flic sîîjeît offhie action, îvhich 1 understnnd
hoiibeaui is flic sanie ais t/te causev of 1ciî. L cfilbwvr
lices lait, iii iiiy olpinion, exfenîd tii any case in wliich ccstq iu/cîîe lire

riîîerî Là defendanîf, foîr, oir in îîo sense clnt hey, ais between
pliris and lîarfy, ho sîuit tio tc ht sîdjcet qif the action.

1 flinîkii filc whle scoîîe of thte clausetbcars fuis construction, anti
if, enipîiatiî'aill corresponîds withifi the elaratioîi in flic fhiird sec-
tionî oif flc acf fiaf, -ni) personi silai Le hiable to arrest foîr non-

oiinîei f ciîsfs,", iiîd als> iit h sec. 28î tif flic, C. L. P. Acf.
It is troc tîmaft fuis arre,-f is ivtf iii firi for' nîîn.lavnnnif cf costs,

Ilnt if ceifaiiihy is iii respect cf the iiîn-pavileîi cf ctists-anid filc
S111ii111i01i8 iiîit iuiçîci for, Ml. Ilikilis' exaîiiaiftn, andc probably
iilsîi thei suiliinis aîid order for lus coîiiniitfal would, befoî'e nresf,
have Leeni lilId liv ill parties nis tliscliargcd by a paylicnf of fliose

cis .As ilo dlcîbt thaf wouilîl have beeîîth fl fect cf a paynacîif,
if noakes hIc ail the mocre carefoil w hile griving foul offert f0 fle dis-
tinictioni hîetvevîi flic fcîîîî andlic subhstanîce cf sucli a proceetling.
We suethIat blice foriuî is stîîctly w itliiiîftic plain provisitons of fle
haNv aîtiîiii n an-rest w'liere snch pîrovisionis di ac autliurize
an arre.4 foi the substance.

If is îîîticec'ho thiaf uîuder flic Division Courts Acf a plaintiff
eiy xaine a defendaîît wlicrc lie lias a judgnaent, or ordor for

Witlî tht' express leg(islabive dleclarabtion containcd ia the ana1lo-
gois l danses a lneatl ientioinedj in flic Coiuriin t tis Act, anîîl
NvW 1 t hei eqiial strnîg inîféece te w le(iichîîcd fin flic ian-
go: - îiffi 1st sîtii in 1d, have nie iifficuîlfy in vîifbaii
10Y op0o ti he li defendaîîf iîî filc <Ctittv fCour it l1a gi i i.il ut
t li'e iih fi> cuill lp1o0u the îilaiîitihi f0 subînit fo ai exanniio ou,

non hll flic jndge of the courf bciow the powver fo order luis im-
purison.iienit foîr îîof ap1 îcaiin- fio' cxamniiîatioîi.

1 do> not hicwev or, by amînîîas say fiaf tlie jiiulgce actoîl harslily.
On flie conufrary, 1 bliink, w-hile Ilt assuiiied lic hiat ile piower
wvliih ha exercised, fliaf ho acted witlî a gtod deal cf forbearance,
considering the nuimber of cnlargemints of flic sommonls wliil
wcre made fo affcîrd the apîilicanf an oppoî'fiinîity of submiffiîig to
an examination and to spaio hinîsoîf frtim flue unhileasant diity of
comnuîfingr the plaintiff to gaol, for wbat must have scenîed. to
linî a direct contempt of his order.

If is urged by Mr. Harrison, thaf the applicant cannot ba dis-
clianged lix amîy of flic jutiges cf flic Cominon Law Courts in vaca-
ftion, iltlioti,,Ii lie ii bc hotisclian'gcd Lv flic Cot' cf Clianceryý, or
bv any joîlge of tlînît court excrcisiig flic funct ions cf flic foul court',
because fliaf court is ïlWays open, wliile flic Conîimoni Law Courts
are open cnly during flic tenums.

There is n0 doubt that the statutes before referrcd to hy Mr'.
Harrison, and flic important decision cf Lord Eldon, also referred
hy hiîn, give much etaînfenance to flîis doctrine. And fluat at
différent times very greaf doubf cxisfed wliether flic comînon law
jidges really ditl possegs the power cf acting upon flic writ cf
hl)eas cor7)iis in vacation, la cases nef wifhîin the operation cf fthe
statut e cf Cluarles the Second; but without entering iîuto any argli-
nient f0 meef tlîis assertion of the state cf the law, if is quife suhli
cient for me fo say fluaf I finti if deciîlec iii Leoniard Wafson's case,
9 Ad. & El. 731, thiat a single juitge tices liosscss such a power af
the corumon law ini vacrationî; aîîd wifli fuis decision, wluicli lias
been acfed on ever siîîce, 1 shahl nef liesitafe te exercise flue power
uîitil I ani correttd by some liiglier tr'ibunal. If is a power whiich
has been exercised in fhis province for many years past wvithuouf
doubf or conîfnoversy, and I shall nof casf doubf upon sucli a power
now. I find thaf Smr James Macaulay, a judge, beside lus greaf
judicial qualifications, quite remarkable foi' lus caution, aîîd most
unik-ely fo assume a potwer wliieli lie did aot cleaî'ly fluink lie
possessed, saying in Jicg v. Tabbee, 1 U. C. Pr. R., Rep. 100. di11e
would have granted flic habeas corpus in chambers had it nof heen
found desirabîti to amend the papers on wliich the application was
fotunded, and not being able convenieîîtly to remain in chanîbers
manîil tlie- ivere ceni'ecft, liceqe-c tuie l)Iisi)liCl' ttoili te
apîily tt Mn. ,Justice Biurns, wlîo ia tei wî'if, ant 1 kîiiw cf
îeany cf hen cases cf a siîîîilan kind before ieuin cf flic ofien' jolges,
and 1 believe if is flic welI kmîow lîractice cf flic Crown office froni
flic enquiries wuiiclî I have causeto fbcL madle thera.

My opinion fhcîî is, flînt flic superior cour'ts cf comnit law of
fuis pîrovinice, andti li respective juîches of tliese courts, have flic
like pouvers cf issuung flic writ cf habeas corpuis which flic superior
cour'ts, and flic judges of suclu courts, possess la EnglIandt, antd that
flic anîtîorifies siesv flmat sucli x''ifs uîay ha issued and niiiy Le
mande nofuuinbie before a single judge in vacation at flie cenîrnoî
lais.

The pî'isoer thoen hein- properx- hefore me, I hlave enquired
iîîfo flic cause of lus iuilirisoinîeîif, .as 1 ivas bonindti o Io, ndt 1
finti lîin, in my opinion, illegally la cusfody, and tlîenefoî'e 1 dis-
charge him.

This (Mr. Justice Wilson added fo flic forcgoing) w-as flic
opinion 1 was prepared te express, but if was infinîîated fo mue
if 1 hînti no objection, fliaf as flic mi:ttt'n wîîs of soe inuotaînce if
nuhght he desin'ahhe te have if re-argued before îui3 self aîîd an assti-
ciate jug.Accordingly 1 requested huis lcrdslîip the Cliief Justice
cf Upiper Canada to Le good enough te, attend for flic purpose,
which, af grcaf inconvenience f0 luimself, wluilsf preparing lus
nuîîeuunîs judguuents in cuises argued duîn- Lu sf ter'ni, lue aft onîce
conscnfcd te do, ais if was a case inîvulviung flic îîroîl iberty
of flic suilject. The ne-lieaî'ing lias silice tuikeu place before tue
Cluief ,Justice anti myseif. M1r. H awkins, aissisted by Mn. Doyle,
supîmortedtheli aîîîîication, and Mr. Pater'sonî olposed if, when the
substance cf flue argumentfs aboya nietîfioned w'ere again advanced,
which, I must sax-, did ncf uit ail shuike mny opinuion above stafetl
anti 1 have now flic satisfaîction of Leing forfified in flue coî'recfness
of nnv vicw y flue sumpenhon jîîdgment anîd long judicial experieuce
cf flic (huief .Justiceocf Uppot' Canadta, whit is chearly cf opîinion liat
unîten sec. 41 cf cap. '24, oîf the ( 'tînsih. Stat. U. C., a plaimufiff enîn-
nut Le ctunpiiulsuinily exuunsint-t or etinusitlenct as in coitt'uipt for naît
snuibnuuifti ng te such exaîuiiîiafion, «r ho inipîisouiet fui' sncbi cîîfeut
uîjon a j tilgîîueut recovcred by a defonthant for cosfs only.
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The Chief Justice is aise as clearly of opinion that at common
law at ýjudge hias the power to issue a writ of haecas corpus1, and to
aîljudicate opon it in vacation.

It hias not become neeessary to determine the other questions of
thic due service of the proceedings la the court below, or wvhether
the applicant's residence was properly in the united counties of
York and Peol, se as to be subjeet to arrest within tliese counties;
but a new point appeared ln the course of the re-liearing which
hadi not been noticed before, being that the order on which, the
arrest took place was issued by tIe junior judgc, and it nowhcre
appears tînder sec. 6, of the County Courts Act, that the senior
judge, who is stili living, was 111, or unavoidably absent, or absent
on leave at the turne, which are the conditions necessary to exist to
givo the junior judge jurisdliction over the ceunty court business;
but as it is not necessary te give any opinion on this question for
tho decision of this case, it is only stated in order that it may not
appear the matter lias escapcd attention. Perhaps the maxim
osnîa presumunter reet esse acta, as the Chief Justice said, May
apply, and the general presumption that a person acting lu a publie
capacity is duly autliorised so to do.c

'fli general resuit, as I have above xnentioned is, that Mr. 1maw-
kins must lie disclîarged froin lus impriseamient.

1 have only to add that the Chief Justice is la no way answerable
either for my language or my reasoning-he lias only desired me
to express bis opinion that the plaintiff was not liable te ho
exanîined or comraitted for, or ini respect of costs oaly, according
to his construction of the statutes.

Order for disdliarge.

FRE£ELANZD V. 13ito-W,r.

udmetlWgremm to pa 12 per cent. iuterest for forbearaS-Deaial of
sanae-Sum?îaon to stay proceedeigés.

where judgment wag, on the 251h December, 1860, rccovered by plaintlfr against
defendant for £2,456 14s. Md. debt, and afterwarda defondant made large Pay-
ments of money to plaintiff, part of wlîlch plaintiff alleged hie recelved upon an
agreement ta pay 12J per cent. interest for torbearance, which agreement defen-
dant denied. and the facts admitied between the partips went far to esfablieh
seme sudI agreement or arraugemeut, a sommons, obtained by defendant (who
soughit to have ail interest ini excess of 6 per cent. applied ia reduction of the
judgment debt), calling upon plaintiff, among other thlnua, to show cause why
ail prooSedings ahould not be utayed, on a >1.7? lhoirad agalirns th. good. c et -
dant, thon la the handa ou the aherlif, waa diacharged with cause.

(Chambers, Sept. 17, 1863.)

LeYs obtained a sommons for the defendant, calling on the plain-
tiff te show cause wîy ail proeeedings should net be stayed on the
fitelq ac?,a against goeds issued lu this cause, and wîy a reference
sliould net ho made te the Master te ascertain wliat amounit (if any)
romains diîo on the execution.

This sommons was granted, on the affidavit of the defendant,
wlîich was te the following effeet: that about thie 24th September,
1860, lie was servedi witli the writ of somnmons la this cause, hy
whicli the plaintiff claimed £2,526 6s. 8d., and interest on £2,466
frein thie Ist August, 1860, whidh thie dofendant swore lie believed
far te exceed the plaintiff's just and legal laim; that judgment
was signed on the 28tli December, 1860, for £2,486 14s. 8d. for
debt, aud £4 7s. 9d. for costs; that lie paid te the plaintiff, after
the service of the writ of lammoas, and before judgmeat, $1,142
44e., for which ne credit appears te have beeu given; that since
judgment lie paid te the plaintiff $7,600 42e.; thnt on thie lit
April, 1863, a fteri facias a gainst lis goods was delivored te, the
shierif, te levy $4,589 3e. for (lebt, and $5 for the writ, witli interest
frein the 24tli Mardli, 1863; tlîat since the issoing of tho fieri facia.
hoe paid te tho plaintiff $2,358 28e.; that by thie statement nnnexed
te the affidavit showi* tli payments made by the defendant la
(luis action, it appearse h las satisfied tlie whole amount of the
1 laintiff s dlain with costs; (hast ho pald the plaintiff his fees; and
tuant notwitîstanding sudh payment and satisfaction, the plaintiff
refuses te witlidraw lis writ frein (the hands of (the sheriff, but
iasists (lat thc defendant, stili owes a large soin on (lie judgment.

The statement referred te commencey with the eatry of thc
judgment on the 28(1 December, 1860, and admit(ed tle plaintiff's
diaim, at tlîat (ineo e h £2,491 2s. 5d., or $10,364 48e.; se that
thc questions were enly upon tho matters whidli eccurred siace (liat
(ine.

The plaintiff made affidavit (hiat lie lias ne personal. interest ia
the case; (bat bis naine wvas used only as a trustee frein Mr. Crana,

of Scotland, the lender of the money; that a few days after siuing'
ont the writ of sommons, lie agreed Nvithi the defendant's attorney
to delay proceedings tili tbe t237th October, 1$60; Iliat lie did so;
that hoe subsequent]y agrreed with the defendant to dclay cntering
judgment tili the lst December, 1860, upon the express cond(itionl,
whjch was then agreed to by the defendant, that the defendant,
would, on or before the Tht November, 1860, pay to the plaintiff
interest upon the principal moneys remaining due on the mortgaige
at the rate of 124 per cent. pcr annuin up to the said lst November;
that the amount of interest was $ý*46 98e. or thereabouts, but the
defendant did not pay the saine at the turne ngrced, but lie afterwards
made the following payments-Novcmbcr 6th, $400,; November
l2th, $200; November l6tli, $154 64e.; Novenîber 22nd, $192 44c.,
remnainder of the said interest: that these sumns are ail lie received
from the defendant la the month of November on account of the
mortgage; and hie distinctly and positivelv swears that ail of these
soins were paid on accounit oif interest only, and no part thereof
was paid on account of principal due uponthe mortgage; and for
ail tliese sums the defendant got credit as l)ayments for intercst, as
before stated, and as lie (the defendant) weil kneuv.

The plaintiff also swore that on the 6th and leth November, the
defendant paid into the piaintiff's office flie suins of $100 and $95
36e. (both of whiclî sums are included in the defendant's statenient
as payments madle ia this cause), but neithier of sucli suins was 1îaid
on account of the mortgrage, for both of them. were paid on accounit
of a judg,,mcnt against the defendant in the plaintiffs office, aîîd
wýNhich the plaintiff was then threatening to enforce, la favor of o
Jolin Rankin. That aftor tho entry of judgmcnt lie was uirginig
payment, when the defeadant told the plaintif hoe (the defendant)
liad made arrangements for borrowin g money to pay off the whole
of the plaintiff's dlaim. The plaintiff then consented te wait, upon
the express condition and understarîding that the, defendant was to
pay interest on the principal secured by the mortgage-the wholo
of which stili remained due, and was admitted by the defendant to
be due-at the rate of 12ý per cent., frei the lst November, 1860,
util the whole was paid off; and that hie should also give addi-
tional security; the jnd-mnt to stnd( as collaterîii security, to be
enforced at any turne uvben lie made dlefanit; to bcîh of which the
dofendant assented. That la thîls and lu a subsequent agreemnent
the amounit remaining due on the mortgage for principal was
$9,866 66c., and upon that soin lie was to pay 12J per cent., and
upon that soin lie has been charged such rate, and not upon the
amoonit recovered by the judgiment. Tbat the defendant afterwards
asked the plaintiff to accept 'of only part of the suin, as lie wishced
to pay off some other delits, and to give Ihum time for the balance,
saying that as lie was payinc sncb large interest it wvas a good
investnient. That tlie plaintiff conscnted to do this, on the fcllow-
ingr terins, to which the defendant agreed: first, that the defendant
should reduce the mortgage to $5,000; second, that hoe should aIse
pay ail interest, at the rate aforesaid, froin the Tht November, 1860,
te l4th October, 1861, and the cosis, which amnounted to $36 50c.;
third, that ail preseat secorities should continue to stand for the
reduced principal, and for interest thereon at the rate aforesaid,
soch iaterest to be payable lialf-yearly. That la pursuance of this
agreement the defeadant paid, on the 4th June, 1861, $3,000; and
about the l4th October, 1861, $2,673 22e. That iinme(liately on
receipt of this last mentioned 5100, " I sent to the dlefendant a
written statement, showing $302 still due under lis last agreement,
requesting payment; a truc copy of which statement is annexcd,
marked B." That the defendant neyer disputed the correctniess of
the statemeat, and subsequentiy paid this balance as follows: about
the lst Noveîaber, 1861, $100, arîd about the lOth November, 1861,
$202 20c.; I'and 1 distinctly say the defendant paid the several
sains charged for interest ln the said statement as intercst at the
rate mentioned therein, and as lie liad agreed to do." That hoe did
not receive any money on accouat of this suit on the mortgagc after
lie received the $202 20e. until hoe receivcd thc $1,000 afterwards
mentioned; and, se far as hoe knows, ne money was paid upon sueli
account, excepting $312 50e., whiclî was paid te the plaintiff's thezi
partner about thc 4th Jane, 1862. That after the dcfcndant's retîrn.
froin the old country, hie asked the plaintiff to send Ihic a ýstate-
ment of what was dlue for principal and interest on thc mortgagre;
and ftic plaintiff sent Iium one, a copy of which was ainexedl, m.irked
C. TInt afterwards, pressing the defendant for pavaient, the defen-
dant wrote the letter annexed, marked D), statioig, amoîîg other
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things, " I have net $5,500 in cash to pay you, until the rnoney le
forthicoming from. Chaffey's client." That the defondant paid, on
accoint, $1,000, about the 23rd Mardi, 1863, but hoe neyer disputed
the correctness of the last statement. That hie frequently said the
plaintiff 's client need nlot be s0 urgent for payment of the principal,
as lie was getting such large interest for bis money. That there
was justly due on the said mortgago, on the 2Srd Marci, 1863, after
giving credit for the $1,000, the sum of $4,540 3c., aecording to the
agreements heforo mentionod; but the error in addition lu state-
nient makes the endorsation of fi. fa. $4,589 gc. That the sum of
$3 12 50c. entered xi the defondanVt'estatement ae rýaid. on tho l4th
.April, 1862, the plaintiff Ins atisfied, waS nover paid. That defen-
dant did pay, on the 4th June, 1862, $812 50c., which was the exact
ialf-year's interest due on the ]4th April.

MUr. Morris, whio was the partner of Mr. Freeland, swore that hoe
only received the one suni of $312 50e., which was on the 4th .June,
1862; and that the defendant and hiniself went ovor the items of
account in the office books of Freeland & Morris, relating to this
niortgage, but no omissions were discovered.

The defendant, in reply, put ln an affidavit of is own, going
into tho mortgage transaction previons to the entry of the judg-
nient, not only seeking to open the jndgzmont, but going out of tic
case made by lis former affidavit, and upon which alone the suni-
nions was iFranted, and so far the affidavit was not entertaiued.
Defendant in hie affidavit thon proceeded to stato that the only
agreement for the payment of interest that hoe made with the plain-
tiff, wvas the origilnal agreement at the niaking of the niortgage, and
hie deîîied tlîat ýe agree(l to pay interost at the rate of 12J per cent.
Up to the lst Novenîber, 1860, or at any other special rate; or that
hoe at that tinio or any future tume agreed to depart froni the con-
tract made in 1857, in any shape whatever: that hoe paid the plain-
tiff, on the 8th November, $500, instcad of $400, as the plaintiff
says; and that on the l6th November ho p aid $250, and not $154
64c., as the plaintiff says; and that hoe pai d ail these different Sanms
of $500, $200, $250 and $192 44c. on account of tus mortgago. Re
totally denied that the rate of interest to ho paid by hlm was ever
at any timo after the niaking of the niortgago in 1851, miado or
proposed to be made in Consicieration of extonding the time of pay-
ment of tho mortgage mnuy, or any part thereof, or that time wae
ever given hini on condition of bis payingr any extra or inereased
interest beyond what hoe was hound to pay under the maortgage.
And hoe further swore that the sues paid to the plaintiff on account
of the mortgage, se far as lie was concerned, were always paid on
account, aud not as a settlemeut to any particular period, or for
any particular claie; and that hoe care nll avoided doing se,
always intending to have a full examination into the plai.ntiff's dlaim
before settlement thereof.

The defendant, in a supplemental affidavit, stated that hoe paid
the different sums of $500, $200, $250 aud $192 44e., ail on accounit
of interest on the mortgago.I,,,,So

C.ý S. Patterson, for the plit, yhwe cause. He contended
that sîthougi the mortgage was mado before the 22 Vie. cap. 85,
yet, having beei niade since the 16 Vie. cap. 80, the defoudaut
could not recovor back any ps1-mente of interost made oxeeding
the rate of 6 per cent., nor coulu hoe at any time after such paymont
have claimed tiom to ho ailowed in reductien of the principal
(Quintlin v. Gordon, 7 U. C. L. J. 232); tiat the speelal agreement
spokon of by Mr. Froeland la expressly eorroboratod by the diffaent
staternents sent to Mr. Browni, and which are deliborately sdopted
by hie, because, with them lu his possession, showing tic rate of
12J per cent. is ehargod and domandod, hoe voluntariIy nmade the
différent psymonts roferred to; that it was not that Mr. Freeland,
after receiviug monoy, gives Mr. Brown a statemeut of iow the
account stands, but it was that Mr. Froeland firat of ail rexidered an
account distinctly claiming the 12* per cent. interest, and thon that
Mr. Brown adopted the statement by speeially making the payment
upon and lu accordance with the etatenient rendered; tint perliaps
'whatever verbal difference tioro may ho between Mr. Freoland's
affidavit and Mr. Ilrown's may not ho of any practical importance,
because, whule Mr. Freeland assort is right to charge the higlier
'rate, upon the special agreement wiicih e sys was made rogarding
it, Mr. Brown (deuying the special agreement) adinits hoe believeci
and was uxider the impression that lie had to pay the 124 per cent.,
accordixig to the mortgsge itself, for hoe thougit tint that was the
rate Of interest which was provided for ini the mortgage; and tint
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suci an arrangement as Mr. Freeland doclares was made upon the
ecurity of the judgment of the court was not an abuse of the pro-
ceedirîgs of tic court, but was an ag-reement perfectly legs1, for any
rate of interest may be contracted for, sud even before the late acte
It mugit have been enforced if it wae agreed upon as a consideration
for tie forbearance of the execution hoe referred to.-Smilh v. Ai1der,
1 B & Ad. 603; Hugh v. ,Jones, 6 Scott, N. R. 696; C. L. P. Act,
P. 269; Lane v. Harlocc, 4 D. & L. 408; lb. 22 L. J., Chan. 985.

Rxckardk, Q. C., lu reply, lusisted tiere could ho no recovery of
se large s rate of interest without s clear bargain to tint effect;
that tue allegatioxi of Mr. Freeland was met hy the denial of Mr.
Brown; that aithougi tho defendaut macle tho payments after the
statements were rendered te hlm, hoe made thim on acount, gene-
rally, because ho knew lie owed far more than the suens deeanded;
tlîat Mr. Freeland had no rigit to appropriate the payments made
as hoe pleased, tiat being tic riglit of the debtor, and not of the
creditor; tiat ho (Mr. Brown) had expressod iow tiey should ho
applied, viz., upon the doit, sud net upon auy other dlaim; tiat,
wiether suci a dlaim. could be euforced against Mr. Browxi or not,
admitting that hoe had made a hargain for suci a rate of ixiterest,
stilliut could not ho exacted upon a judgmeut wiici only beare 6
per cent. iuterest; and that ut was a use, or perhaps au abuse, of
the proceedings of the court wih would net be, ailowed.-Bel v.
ZVdd, 9 Dowl. P. C. 949; Ex'. parie Hodqe, 26 L. J. ; Bankruptcy, 67;
Arcli. Pract. il Ed. 408 ; Englisi Rule, 76 cf H. T. 1853.

ADAM WILSON, J.-I do not tiink it la necessary te determine
iow far and lu what respects the two affidavits differ as te the fact
cf an agreement iavlng been made for the 12J per cent. after this
action was begun, hocause I think the coilaterai sud cireunistantial
evidence wiich 1 sisîl refer to eltier supports Mr. Freelaud's view
or corresponds witi tic defondant's belief sud impression that hoe
was lu fact paying at that rate.

The plaintiff says tbîe defeudant agreed te psy interest at 12+
per cent, te tic let November, 1860, for tic forbearance cf ontry
of judgmoxit until tie lat December, 1860, aud that the interest
amounted to $946 98e.; sud that tic defeudant afterwards paid, in
Novombor, $400, $200, $11;4 64e. aud $192 44c.-$947 8e. The
différence between the plaintlff and the defendant, whether the $100
additional paid whon the $400 wero ereditod, or the $95 36e. addi-
tional when the ýlà4 46c. were credited, la of ne kind cf impor-
tance ; for there eau ho ne question but that these two extra sues
were paid hy the defendant and received by tic plaintiff. The
plaintiff ays ho applied ther on anotier claini against the defen-
daut. The defendaut. ays lie hsd ne right te de se, but ho dees
net deuy tint hoe owed the other claie. Thero ouglit net te ho any
contention about suci a sum under tiese circumatances; for if tie
defendant has received bass credit on tuis claie than hoe was entitled
te, hoe must have reeeived more upon another claim than hoe has got.

Thon Mr. Freeland sys ut wae agreed that the defendaut eheuld
reduce the dlaimn te $5,000, sud psy ixitereat tiereafter at 1 2 J per
cent. lhalf-yearly upon suci reduced amount; sud ho etatea thiat
after receiving twe largo payments on acceunt, there was 8till a
balance againat Mr. Browu cf $302 21c., wiici iad te ho paid te
bring the domaud. down te the $5,000; and tint ho sent Mr. Brown,
in October, 186 1, a memorandum te ti effect; snd tiat Mr. Brown,
lin tic following menti, paid this identical sumn cf $302 21c., with
thc memorandumn lu is possession charging hlm 12+ per cent.

Thon, lu Aprul, 1862, a ialf-yoarly payment cf intorest at 12+ per
cent. feul due on thc $5,000, whiei. was $312 50c., sud Mr. Brown
paid this preelso sum.

Thon, lu Jauuary, 1868, the plaintiff ronclered a furtier state-
meut, claiming iuterest at tic saine rate, making tic total at that
tume, cf principal and literest, $5,468 75e., te wiich, or te some
simular demand, Mr. Brown answored, tint lie had net $5,500 te pay,
until tic mouey was fortlicoming from Ciaffey's client.

1 canuot but assume, upon ail theso facts, tiat tiere was snd
muet have heexi some uuderstauding between. the parties as te the
rate of interest te ho paid.

I am net considering wietier the rate is oppressive or net; I ams
only detormining whethcr a bargaixi or arrangement cf 80ome kind
lias or has net been mado or assented te, hy whiei a particular rate
ahould ho paid, witiout regard te its quantumi; sud froru the best
opinion whici I eau, fore, r tiink thera ian beeu suci a bargain or
arrangement.
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I hall, dîîring lte argument of titis case, grant double whether,
aven mauiînîg that a opceia bargalît hll becu malle for tiîurc titan
6 per centi., either upon tht' jîîdginent itseii or upot the ntorîgage
witlî the serurity oif the' jîltgnient, it iras sucb a procct'dutg as
would bo snnctioncd and upheld by thec court; luit it l8 plear Uhe
contract upon the judgmnent for a higier rntc of interest titan 6 lier
cent. is not iliegal; for, witie in England 4 lier cent. is the rate
authorized by statute te bo levied on jutigments, te rule of court
No. 76, of Il. T. 1853, providos that in c=ses irbore tlîcre is an
agreemnent betwcen the parties, muore than 4 pier cent. intcrcst Pluah
ho secureui by the judgmnl.ut Tiien the endorsement may bo maade
accordiîîgly te lery the ameaint of interest se agreed.

If the defendant thinks8 lh cau susi.ain ]lis case, ho is net precludcd
hy 1% opinion. lie may- cither apply for a review to e tîhul court,

Jr cprocecduigs hy audjia querda te try Uhe facIs. Tite very
lag8umn ilnvolved lias inhluced me to examine te whrbeofa lth

facs in detail, andti Ui resuit at whlich I havo arrived le, that tis
stiulons niust ho disciiarged with casts.

Sumaxons dischargeti, witb casts.

COU2NTY COURTS.

Ia the Ceunty Court cf tho County et Elgini, beotr D. J. lIcau, Fsq., Co. Judgo.

STANiTON AN4D WMtRRE' v. bàIcLYA,.
AdoteYs U-Delivery e bl contazning iim easlf ar action.

In an action on an attornoy's IIII for costs, wbere the trotta wero ciorgod ait one
lîiatp sont, aiihougli tbe coits as betwuen pa¶rty and party had been tasad at
Iliti stim In tbe original soit and no bille ofItems had beau, dettered by the
plaintiffa tetheirclirat )Tdd, tat It vras nota coinpliance writh te x71L ac.
er Cou. sutt orU. Ca, cap. 36.
This iras ant action te recover the amount of an atternoy's bill.
Pieas-list. Non.assumpsit. 2nd. No bill of costa deltvered one

mentit before action breuglit puirIuant te the statute.
At the triai a bill of costs %vu proveti te have been maiied by

tan plaintifsi te tis defendat ia a Cammon Pions suit (M[cLeait v.
Camipbell), in whîieit the preserit defandant wit plaintiff, and the

charge iras tîsus made-"I 1862, Feb. 1,-Te oais on eni.cring
judgîîîent, £40 19s. Md.; lnterest ni) te Mnay Ist, 1863, on cests
taxeti, £2 lis. 3d. ; tetal, £43 10s. 6d."

It iras ndntittcd that titis iras the only bill dtiiverod te the noir
defendant.

Horton, for ulefendant, moved fer a noasuit, because the bill iras
net a sufficient compliance wvitl the statute, antd citeti Dreta v. Ci/-
ford, 2 C. d- P. 69; lVal'er v. Laccy, 1 Scoit's N. P. 186, 1 M. d. G.
64, 8 Dowr. 563; 1igoti v. Cadinan, 26 L. J. Ex. 134.

Stanlon, for platntiffs, insisteid thattlie statute requires a dolivcry
of a bill statin- the costs taxeti at that, amotunt, and tiat a dclivery
ai a bihl i at way is a suffielent bill, and that the billbns in,
heen once taxod, the etatute la cemplied vvith, andi a further corn-
luliance with the statute la supersedict by the taxation.

Leave was reserveti fer defondant te move in terrm te enter a
nonsuit on the objection taken, adt a verdict wua taken for plain.
titis for £48.

lu te foliewing termn the motion iras accordingiy ntad, The
cases eited ln argument irere tote above meatioaod. Reterence
wira aise made tu 7 U. C. L. J. 136.

lIuGiEs, Ce. J.-I tliak the opinion ai the editers of the U.C. L.
Journal on titis subject te bo correct, andi 1 féal bounti te adopt iL.
The question involved bore iras discussed in a preciseiy &ttiiar
casa lit 7 U.C.. L. J. 136. The editers of the Law Journal, la answer
te n commnunication ever the t7 itre "lS. P. Y.," upon the nutito.
rit>' of Durea v. C('1ford, 2 C. &1.6,andi Phiy v. laze, 29 L. J.
C. P. 310, (-%vlich lmot case I find aise reportcdl in 2 L. T. N. S. 433,
andi in 8 C. B. N. S 647,) state that abili dolivereti as titis a-as, "lte
ameuint of taxed ceats la suit B. v. C. S56.53," and Ilte costs ai
praving dlaim la Clîancery, G. v. E., $12.80," is net a sufficient
compliance ii the statue, because it should give the items in
dotail.

Dreic v. Clifford is ana oi the cases wbich iras referreti ta at te
triai by 3fr. Uorton, andi was brou-lit uipon the hi!! of several aLLer-
nies in copartnersliip. Thte hill signei iras dclivcrcd ia the
folloiving ternis :-, Austin v. Clifford. An action having beau
brougit and judqment obtttined, tis costs ai the action ivere taxcd
at £31 13s. bti.' Thte taxation hetireen party and psrty was

proved. It was bol net stificient te charge flie ceos ai lthe action
hrooii,ît fr the it dofcîîdutit, hi' the jhtiintifs,. lis nttornae ', ii

one iîîit i t, alihuigis the .ots lit thaItlo iit bitai taxed lit
titat asmit as betýveco liarty nat iirty. 1.urd C. J1. /tbhott blli Iiat,
the pliltîs could net recoî, cr, fur Ilc -nid, Ila bii ittust ho deliv rcd.
ii itt lts, if for ne alther iturposa, nt lest te slicr flinat the party

la net citargeti for the enale tlîing tii ice over. 1 think dtis tits
bill ctirgiitg a surit ia the lump la net 8ufl'tcient."

Teraoit for titis is obviens in aitotiier ptoint ai viair front tht
pt hy Lord C. J. Ahbott. The 27tî ece. ai the Con. Sit. ai V'. C.,
cal). 35, provides tat "lne suit nt lair or le eqtiity shahl ha brotiglît.
for te rccevery ai fées, charges or disbttrsaîients, until oae tîtoth
after a bill tiiereof lias heen dflivered hy the pnrty, &c." It doas
net falloir tht the oests t4txed as betveeen part>' andt part>' îttuld*
hoe necesearily utroîter te he chîared ns fecs, charges or disbsîr.oe-
niants as hetireen attorney andi clitent; because there mua' ha, andi
generahi>' are, dishsîrsînents te witnasscs8 îtcludod lit a bill af titis

kind taxeti as betweu party and îîarly, viticît are ordinarily paiti
b>' tue part>' lîimsohf ait net b' the asttorney', ivhîlel a party îîîay
bave. a riltte recover front tu oppîosite part>', antd ls alterne>
irouli htave no claime te as againt fls client. The' stinea reiita
mn>' apjly ta foes disburse<i te catttie ii a case wlicre leading or
secondt counsci lias, bocît eîtploe d.

1 liial tiieretere thaI lthe ruie fer a isonsuit te 'bo -ntcred must ho
muade abseluto in titis casa.

Per cur.-Ruie abseinte.

DIVISION COUPTS.

la the First DIiison Court et ts Ceuni>' of Elgin, Lofore D. J3. liceiars, Esq,
Ceist judgo.

Taz CoaroaArio-î et' ViE.s.A v. Mt.
Mimes-Acton againt d'feadard as colledor.

.lZdd, ltat tse roll tnt being Il ertîlSe' ender the baud ef the cierli," defeudant
was not bon te distraie ou te goods eta party aaauud.
The claim attacheti te te stimmens set forth a plaint whîereia

plaintifs soughît te recovor $26.88 "lfor ltaI the dofendant linviitg
acceptcd tise office af collecter of taxes for the corponration ai the
village ai Vienna for the year 1861, sîndcrtook- anti !roifilsd ta
perform the dties of sait office; that one Il. 11, . wma ratasi on
tue rail for that year for $26.88, but defendant negiectoti ta levy
tie sttîd amount oui. of the goltis la ltae possessiont ai the said Il.
MeC., nîthotig liad defen hant 1r1î.ar y perforniet is uetiles ai lus
said office the said amiounit iniglit 1i1re bea miadle, anti tue plain.
titis have, 'tn conseqitence, sustained damtages ta the ainount above
claitned."

The tiofondant,1 beinn' a responsible persen, iras net requirati by
tbe corporation, anti dï'd net enter ino an>' bond witit sureties for
thte due performance ef bis dtiles.

IL iras provsd tient Il. MeC. hll gotis la his possession otît ai
whlîi dc codant miglt hiave levied te taxes; ltai. lie sotzeti a
waggon whîici was etaimeti by thse rece ai the village, antd lie, uit
bAs privato capact., ferbade thte sale ai it; that tere irere otte r
goods eut ai whiclt dofendant mighitt have made *ue alîtti. Defen.
tiant applied ta tis council for an iitdcmnity te sol the woggoit,
witch tise> rcfused te give.

Defontiant rcturned nîton the rail opposite thte namne ai Il. MeC.
"prper.> levieti upen andi sale forbiti by G. Sttffcl." This retura

iras net atade until some Lime late in the ycar 1862.
.Ellis, for the defeadant, objecteti, lot, tai. te plaintifis huad

nover placed a propor roi! in defcndani.'s btandts, rhicli wotîld jus.
tify bis seiling thte Nag"on or H. mc;.,s otitor gootis. Thes roit Was
produtced andi iL ivas objoctcd tîtat thora %vas ne proper certificate
af ite cicrk te te collecter, setting forth titat titat iras Lte rail as
tho statuts (Con. Stat. U. C., cap. 55, secs. 91, 92,) roquires. Tho
rail iras net certifled or signeti bythte clerk. le aise objecteti tit
there is a speciai remoti> set forth la thte statute (sc soc. 177 ai
te sante act.i andi thtat iL sîtoulti havo besrn Iursueti; tiierciora lie

action îillie. Hae cîtet Tee.flat v. Carson, 1 U. C. L. J. 29, nad
MJunicipa1;1y of li7îtlbi, v,.iu 9 U. C. C. P>. 449, and insisted fur-
ther titat te word 'lshall" la te 177 sec. is îtnperative, crani
where a bond is giron, anti citedTi trne v. &tol fVrausts of
sapeaa, 14 U. C. Q. B. 15.
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Mann, for jîlaintiffs, insilIted tat he irregiîiarity in the rail was
wnhi i the u cî,llectnr aîcepîinig Anti Acting undî'r the roil ond
Tetiiing it i n hist p0ý(Iso for twa ytnrs %vitl tout returning it.
Anti cited MIi-,îam)ars o, Xulldîesi, 2.1 ï 25, and tint tiiere was no
eqîîity iii a coilector acting as <lie defendant, iod dotnc, Andi wîitimîg
util <lie last stage of the pruîceeding before objectiug to tue roil.
Il'ook,î v. Ifoxoa, 6 Tatînt. 490).

11voiiîs, Co. J.-I oun quitta satisfied tinot if this plaint bcnd been
for tige recovery of taxes, nqicssei agîîiist H!. MeConneil, wliicli the
defenîtlnt 'itaeti clîîy coliected aod reccivedtoi tige use of tige
îîlaiîiîiffs, lio wouild ho esînlîpet frm set<iîîg p) <lie defence of
wliicii lie lins noov avieîi hirnst'f, beraîtiq lie couiti not lie per.

.a i nt that case, ta set iup ait irrcgîîlarity of any kinti, wlietler
ii <te raie itseif or in tige rai 1 iiilî iniglt have been intended as
luit autlityt for collecùtinur, or titat tiiere was no by.iawv iegaiiy

hoiiii iiig ti»he collecîî,r, os a ilefoce ta <he aciion. But digit
is tnt wvlit is coniaineti of by the piaititiffs. It is <liat <lie defeui.
daii, lîein- <heir collecter, uîeglected t levy an nniauint out cf
goiul in tuie poisession af MeCouineil. whici <lie defendant liai
nîndetiken to cîillect, alîthougli <lie money iniglit have been made
but for the defendtiît îiegiigence. The onswer ta <lus was, tiot
M1r. Suiffel fnrbiffte Moii ta st.Il a ivaggon lie liait sc-ized, ciaiuuing it
As lus owuî, anii dolit lthe 1î1:iintitTs vouli flot ini(eiiiiify iii n seli-
in-z it, cuti nlso tliat thei plainîtitf dii itot Arin liîn wvitl a propeniv
cerîtiil mrol oý aii iegîi warant for 8elling 3fcConneii's gonds or
gotids iii hi pcsstsgon.

i tliink tdutt wi<liooî a roll properiy certified tioder <lie hotu cof
tlie t erk. as reqitirei by the settiosi of <lie statute citcd in argu.
iiietit, tlie defeuidouit was ot ei<lîer authnnised or bound to enforce
the. 1 aynîeîît of tige siu in question, aui tiiot if lie liai donc it lie
%votîld l ave been coinini<ting ait oct of trespass for wiiich 31r. Suffel
(if deft'udaiît litîd soith le waggon) or 31r. McConneii (if defendant
hi stild offier lir<tlert %) nliglit hacve sucçs8fîîlly prosccu<edl Iiimnt lo<v, because lie Iacked te legal warrant under wvhiich ta justifY
iiuisef.

It wos the tiuty cf te plaintiffs citiier tai have armeti lai with
<hiat essential, tir to hiave. suppiieti hii <vith ait indemnity. They
<lii uteitlter. The lîlajîtiffs hiave, thierefore, no riglit to compiain
thai. the tiefenitint, tid nt dIo tiiot tvhicIi <vonldin i<aeif have been
ai îîct tif <rcsjîas%, tir <o chaorge tiot as negligenco ujion tîto defen-
dont, the doiig, of wîîich mîighît have subjectedl hlmi ta an action of

repsfur the wont of tlie very lesseuitial ivhich Viîey thernsclves
haove not supplied aui ouglit <o hiavos opîîiied.

1 dore say tue defentiart, <ould have soul tue waggan if bo bail
net bueen ilit2-rfeýred wiith, but as it tomns ont lie cotîld not have sali

un of tue projierty vl liott nîakiog lilittseif a tresposser , Ani as
thue 1>!eiuitis* diii flot hugaiiy ontliorise <lie oct whlicli thîey 110w coin-
pilainî lie ouglit ta liave donc anti did flt do, tue actin, 1 tbînk,
juil-t, for hif- int iii iaw bniuod ta do it.

lThe ca'ses tif J<jîp v. Il'ug*qott, 10 C. 'k. 35, And V3uniaiî Of
hIV/li11q v. Flint, 9 U. C. C. Il. 449, bear nue ont in îoy opinion upon

this oint.Per cur.-Nonsuit.

QUARTER SESSIONS.

Io tho Court of Qtuarter SIzeiçons for lthe Unitedi Couniies of Hturon andi Bruce,
foôn RtOBERT COOPER, EqChairunian.

IIELps,Appeliont and ENo, Respondent.
Sufficietcy of Noitu of ippea1-Suflctswy of conriduon undIrr Maoter and Se,'-

tontig' .Ar*.
hel-.Titat a notice ef appoal, stating *1 hat the format conviction drawn up

andi uoturned <o the Qessions 1<e net sufficient to support <he conviction &c.,"'
f5 euOidt.nity parclcuior 10 aiiow ail objections bcbg raIsoti which are apparent
on ltoe face et the conveiction or entier.

1100d -2 That a conviction under the Mfaster andi Servanta' Act, Con. Stat U.C.
cap 7b, B. 12, tmust show ttt the peroon againot whora the comopiaint là, iodgod
isast a serv.tit aith b:tn1e ort<ho conviction or order; that tho cempisint was,
*upon oath," aînd in what manner the wagea are due. [Qpcbr1.16.

The appellait in tiî case was cliargeti by <lie respontheot hefore
Thiiona litîliiiît, Esq., J. Il., ivith reftîsing ta pt<y htitt bis wages os
a lirvid servantt.

The conîlîlaint Nvc laid nter te i2tlî Sect. of Con. Stat. of U.
C., cap. 75; tlie oppeilaut, was by ibomasllolam ondlother Magis.

traîies s*titin with hini, ordered <o pay the suai of $35, together
'vill cot.tq. wàtI In 21 îlays froîn daite of ordier.

rThe order (whiclt %vus in tlie florin of a con.viction) Nvas dtîiy
retîrnetd to, tie Sessions anti tiled.

Jtpjîellnt's coutîsel proved hitg notice of appeai, and it wns con.
tended-

First. Thant tho conviction or ordcr diii not show thnt complain.'
was laid beforo the )I.ifistratcs Ilupon onth."

Second. Vinot it dii nlot show thnt, nt tho lime of order mno tho
relation of mauter And servant existed, and without, whicli thge
3Ing-istrntcs hind no jurisdictian.

Titird. Tlîat tho ordering of the payment of vvnges mighit mean
otiiers thong <lat of servant's wages witlîin tho mcaning of tho net.

Fourth. Tinot no order can properiy bc nintie for payînent of
woges under snid nct unless tho canipliîîant -was in service of mnas-
ter nt tlie timne tlie inforagation laid, and that fact niust opptar in
the onder of paynient.

ltegloondtnto8 coutmsei urged tlhat appeilant cetîud net, ioder bis
notice of oppeai, which was nccording to tlie forni given by Con.
Sint of Con., pasge 1130, show tiot t onder was dfcctive and tint
oîîfficient. in hîw-thai. the notice wo.s too gcnerai, and nlot suti-
cientiy particular.

R. Coopta, Chairnn.-Tbe notice of nppenl is accanding tol the
forni given in Con. Sit. of Canada, page 1130. It strictly folws
tlie net. 'he wonds of the forin are, IItat, the formai conviction
dIra%%n nip and returned to the Scemions, is not sufficient, in latt, toi
support tho conviction," &c. I t.hink these words are sufficiently
particuior to alIov Ail objections heing raised to tho order or
conviction apparenIt on its face. The respondent is bound ta show

order good in law under tliis notice. 1 think, therefore. thu
objections raised by the respondcntt's cooinsel cannot prevail, anti
that Ail questions as to the valudity of theo rder must bo entcrtacioed

b tlie Court.
Il arn of opinion that an order mode by a Magistrato. dirccting

the payrnent of wcges ta a servant, under the provisions of tho
oct eitedin the argument, must strictly counpiy with Ail the
requirements; of thot act. Nothing can be left to intendmnent. 1<.
18 departing from the commion iaw to give Magistrotes jurisdiction
in nsuatters properly beionging te civii tribtinais. NVlien sucît
jurisdiction is conferred they oct strictiy witliin their authîority.
Have Uie 31agistratles donc Sa hiere ? 1 tltir.k not. They have net
siîown iliat tubs respondent was a servant At tlie time the conspiaint
was mande or ot the tinte the orier was mode. Tliey have not
statCd Uiat the etîmplaînt wvas made " upon oath " as the statue
required, neither have thoy said ib whmot mancer tue wvoges vvas
due. For ougit, the Court con teec the responient iniglit lhave heen
years out cf the oppellont's service. Suppose lie liai, could tua
respondient in this case have broughit bis former master before a
Magistrate and had bbcm cemmitted for having refused te furnisli
Inecessary provisions ?' If it ho conccded lie could not, I cannot

sec hiow titis onder con ho sustained, becauso tiiot part of the i2tli
section of the oct referred to, is as applicable te te case before us
as tue ane suggested.

The Court is cf opinion that the order must bo quaslied wi<h
caste.

rtVer cur.-Order quaslîed.

ENO LISH REPORTS.

QUEEN'S BENCIL.-IRELAND.

Mi'NAsax V. OLDHIAM.
Libel-lU-te rmwato-Jeî<ITht-'2ie BZackc LÙOs"-PbicaUm onf

recordi.
À party publiahing a cepy et a judgntent doos se ai biR peril; and If the jndg-

mont has been saiiofled by pa7ment befoe the publication, anti ho publishes IE
as an existing iiabiiity, ho Is liable lu an action for libei, andi If speciai damage
hua folioed, In an action fer a taie representation. fnur tad12

Demurrer. The first paragraph of the sunsmons anti plaint
camplaincd <liat tiieretofore, ta wvit, at te timoe of the commtitting
Of the grievanccs thereinafter compiainedl of, and long before, tlie
plaintif)' <as in bnsioess os ajewelicr in the city of Dublin, and
was iii lanre trade and gooi cre<iit iii soiti city; tiiot in the course
of bis said trede tho plaintiff became indebted Vo one Edwsrd

[NOVENIBEII,
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.lohn8ton in flicalun of 1571. lis.; flint snid ,lolington recov red a
jugilzment therefor in the court of 1Exrlieqiir. on flit( 17tIh May,
1860>; ami thereun the 11itilf p)111( thie aîîîuîît of f lic m.liq] jîîd
nient nd costs, nmuioiitinîi te flic ailun of 1811. 17x. bd., onit l1hl

Ma 1860. And plaintill said flint duriiîg aIili fliie nforeqaid,
u7t the dîne of theo ricynnce, &ce. file dfenîdant was the pro-

17rietor 1m juubllshcr ofa periodical coninîly calird IlThe Illck
Ls." t. %-te cEaid <lefendant fnl8ely- sud uiîaliciou.qly printed and

plublishced of and concerniîîg tlie plaintif! ii filc dcfeîîdant's said
publication, comnîonly ealled theiI Black Lit"and on the 24t1i
May, 1860, long nfter thie saîd iîdgnient liad been sntiqficd asafore.
8~at, the wi>rds foleoN iîg, flint iq to say, Il24tlî May, 1860O; debtor's
nine, 'NilGeorge; address, College-g-reen, Dublin; trado
jewceller (ioeaning the plaintilf) date, l7tli liy. 1860; court, Ex-
clicqîer; amomnt, 1571. 4x.; coqts, 71. 4&. Ild.; creilitor Edmnîîd

Joliison (nianig ticrbytlîat said jud(grnent liad beco recovereîl
aginiit flic planintif! and %vas theîi un exibtiiig liability ilgaiuist his
estfitc aund cifeets, and flint salît Editond Jolinstoin nas <lien.
creilitor of jîlaintif!. Aîîd plaintif! salî that by reasort of sticl
publication tIhe plaintif!'s trade ard credit were rîîined, ad the
plaiiitiff tlîereby becoino baîkrupt, te tlhe 1 îlahntif!'s damage of
'10001. Second parag-ralî-Tlint being sueh trader a8 oforesaidl,
lie, the said plaiîîtiff, %vas in good credit in lus allait traile, and at
flic tilue of the commit7ing of thec grievanees, &c., flint divers
persons, and in particuîlar Josepîh MIveri and Ce., of Birinugham,
Prinîce and Son,' of Birmuinîgham, Johin Nathîan, of Dublin, aîîd B3.
Bouinî, of London, %vere in the habit of delivcring goods to Mijn in
lits trade on credit; and tlint the jîlaintifT, on flic 24tli Mny, 1860,
%vas, considered b y sal persons as a person %ite nght, safe1y be,
trusted with geeds on credit, and unas in fact nt said tinte se truîsted
by tlîcîu. Anid flic ,îlintif! n'as net, on tlie said 24(li 31ay, 1860,
and nt the tiflie of tli comnnittiîg, &cidbd te E d Jolin.
ston in tho sîîîn of 15 ý1. 4 s., or nt- ail, yet tie defendant, on tlhe 24th
May, 1860, fîîîsely nad nîalicieusly printed and publislied, and
causcd te be l)riiited and pîîblislied of aînd concerning the phuintif!
(s fîilsc and oiiclous libel in the words folloiving (setting eut Uie
words abc,ve -jven, iith ant iiiiuendo flint the said plaintîff was on
eaiù day 1%ju3Igine;t-debtur cf tie said Edmnîd Jolitiston ln tlie
san of 1571. 4s., anîd 71. 4s. l1d<. costs); by reason whercof the
said iliiîtiff lîad been and n'as grcatly iojured ini lus gîîod nime,
credit unîd repîîtation; and divers persens wlio liad trusted theo
plaintif! in lus trade iwltil eods ovi cîcdit, iand fit particular the
said persuns se nonîcd as abo ve, ccasedl se te do, and iidrcw
tlîcir credit frein the plaintiff, te lus lainage in tile sunt cf 20001.
Tlîird paragrall.-Tlie plaintif! bciîîg suchl trader, and in sucli
credit as aforesaid, tlîat at the time ef the comînitting, &c. divers
persuîîs, and ini p.artieilr flic said persons in the last paragrapht
ineutioned, %sere in the habit of truîsting the plaintif! in lus trade
witli ends on credit; and the lîlaintiff ias, at tlie thue of the
cemmîtting, &c. se trusted by then. .And tile plaiîitif! wvas not at
said (huie indeb(cd to one Edinond Jolinston i0 tic suîin of 1571. 4s.,
or at ail, of wlicl tho defendant lîad notice; yct the defeuidant oit
the 24i May, 1860, and divers otiier days anu tintes frein thence
upen the commiîencemecnt of thec suit, falsely publislied and relire-
senced in %vri(iîîg te the saiîl persons se nauiîed as above, an( te
divers atller persens, tt the said Edoend Jehunston n'as a creditor
by juidgmnent of t.he îlinîtiff, and Unit Uie oaid phîbutif! ivas in fact
iuidebted te the said Edmoond Johonston ii the suin of 1571. 48., %vitlî
71. 48. 11I. costal on said day, the 24th May, 1860, althouîgh defen.
dant hadl notice as aforesaid 1t2tt said debt Nvas paid, by renson
îvhereof the plaintiff -,vas injured in bis goed name, credit and
reputsution; aîîd divers persens, and in particular tie said persons
se naîued as above, withidrev tlîeir credit freint tlic plaintif!, and
ceased te consider the plaintif! as a person wlio inight safely be
trustcd with goods on credit, and refuscd aîîy longcr tu dcat on
credit n'ith the plaintif!, and the plaintiff therebylecanc ruined
and bankrupt te lus damage of 2000. Fourth parag-rapl.-That
at the time o! thie couiritting, &c. and long before, plaiitif! n'as a
trader in thc city of Dublin, and ini greât business as sticlu trader,
and nt the tinte cf thîe publication thereinafter complained of, tlhe
plaintif! was net indcbted i0 fl0y stun te Edmnond Jelinstoii, cf
whluih the defendant tlien lîad niotice; yct the defendant, on tlic
24t1î May, 1800, falscly, fraudulently, and innliciouîsly niade a false
rcî>rescatation in writing te divers traders and others, anîd anîongst
others te B. B.otai, John' Nathian and Josephi Mycrs and Ce., of and
concerning the plaintif!, in thîe words and figures folloîving, that is

te fsav WReting ont tlié iuordl; nlîote given and stafing fint Ille
%liîn~was flint thie eaid E-dmnîiid ,fllinsiîn NNaa n crediItor lf file

Plîiiîî1 i If.~) Anod platiîlf! ai tNrri dIl i a t. ly of~ .îu tihe jît miiîs
,ai îîîrqrîi, traders ti ci lîî'rs, ,% itlildril Ihtlîir credif tri iii plainî.
tif! and lie lîecane bniîlrii1 t, te filc llaiîîfifl 'a uliîage (1.
Fifth p.Itrsgrajl.-Tlint ut flc finie of tlhe enîumitiig. &c. innit
long before, plaintif! ua a trader in flc city cf* Duiblin. miii ii
grcat luaiiness as auch trader. ,n nta oth fli fio f fle puublicationi
tlcreiînaftcr complaizied of, file jîlaintif! nias n(,t iiîdebted ini îîny
aun te EdîO nd ,hluton, yçt Ille defendant. o1 in li 4M1 av, le 61),
falsel ly nîl mTaliciously priiited and pîbhishied in writing a faisme and
oîalîr'oiis liblîc et andl conccrniuig fle plaintif!, in flie wor<ls folluw.
ing, flint is te ay (set tiii eut filc tords aboie giien, , %viîi nil
innuendlo tlint tlie said Ednmond ,loluiston ias a creclifor of fhin
plaiiitfî), wlîerebly thec plainiif!'s credit nq riiined, and lie bccauiu
bankrtipt, te the plain(iff's darnnge of 2001>0.

Vlie defendant îîlca<ed, fifflilv', fora firthler defence, te alisaid lira.

5r ulis, that thc publication aiid represenfation in writing by ecdi of
ii Paragraplîs coni1ilain*d cf was oîî nad the saine ident ici ute

andI tiling, tlîat is te say, the publicationi in raidi tirst paragripil in
exress ternis set forth;- anîd iaid fiait, befére tlhc suîid pîriiîting ad
pîlshiag by defei>daiit the sali1 Ediiiond Jolinston, in saii para-
grî.i iîîcîîtoucîi, dtîly obtabocîl a jiirient in flic C.ourt (If

LExctieuri10 Irelond ngainmt tlîe said<l ,aiif! for flic sun o! 1571.
4s. for debt, besides 71. -18. 11<1. fer cosf s of tuit - ami sa<1 juuiguieît
%vas uluîy cnrollcd and o! record ii said court, andl îlul% ricgistcred,
aid not iiiiiulled or satimficl on record at flic (hue cf cod ul1 iblica-

tîion aîîd relîrescntiîtion in nritin.r; andl mzii pubulicaîtioîn and1
representation in writin I= na us itters al) ilIenriiîîg of reco)rd onul
rcg<ist ercd as afuresaid, aud nct fuirtlier or oiierivise, anîd ivas liado
boîid ile and n'itlîout malice.

To titis defence plaintif! denitrrcd, sav-inZ flint se far as it n'as
pleadcd te tlhc firoqt prAgs.apl o! tlic Iplaitt ist zludt ot dii-Ilose any
defenco geooin 1 substau>ce, becaîîse it adîîîitteîl filc sciusc iiiited
uit and lv tlic said first pairagrap>l te file pubilicautioni terein mîen-
tiotîed, but diii net jtîstify tic publication in dit, eese iin filc poil
tirât paragrapîh so impuitcd; andl becato the publicatiun of the
jiidgniciit in saîd fifthi îiefcoco mnioned ivas uîot the publication
o! any eihlic jtîdieial proceediiîg in u curt ofjtiisîicc; aîîî becaîio
(lie publication o! motter false lin filet cnntaiuied iii a recoîrdl of it
court of justice by as jersoti îît al pirty tu thie record. xilicrcby a
party te tlîe record stistaiiied dainge, is net in itself ]awfiil or
pîrivilegced; andl because, as it appearcîl by sou! first paragraîh iiiîat
thîe juulgient tlîereiîî îîîcnioneîl %va% paid pîrier to saitîllî,iblientioii,
and tlie defendant pttblislîcîl salît jitdginen. as bein-, at flie dlote of
(lie said puiblication an exi stiii li;tbility against flic plîîiîtif!, niiy
prîvilege for thec publicat ion of thîe record in salîl îefîiicc mentioun-
cl n'as tak i awny by filc facts stated in sali! fîrst paragripli.
And duat the said defence, se far as it n'as pîleile te flic seconid

or raphi did net dîsclose any dîfencé tliereto gocl in stibstaiice,
o.1r (lie reasons already statedivitli rcfcrecîu to if as îîlcadcd (o tlîe

furst paragrapli; aid tlîat thîe said defeiice, se far as tt n'as jîleailcu
te Uhc tlhe (lîird pauragraphl, did not discelose any defence (liereto
good in substance, becaiise said defence adiiiit(cd flint thîe defi'ndaiit
rceîircsciiei tlîat (lie plaintif! n'as in fact iîîdebted te ICdiîonul
Joltiston on thte 24t1î May 1860, but did ot justify thte r.îire,cut
tation b (lihe scîsse cliar-cî1 in said (lîird paragrapil; andî because

tic publication in said lîti defence iiiciioiicd nas zuet flic 1 iubli-
cat.e o! any public juidicial pruucecding in a court o! justice; and
becaîtise the pubtlication by a persen flot a party te a record cf
niatter false in !oct containcd in a record o! a court cf justice
whl>reby aîîo(lîr, a party te tlie record, sîîstains danmage, %vas ot
in itself hzivftil or priviligcd; andl because iiia-moicli as défennîit
hall notice prier to said pîublication (liat Uic dcbt tiercin umention.
ed n'as îîaid, and yct publislied sali! record, luaviuug nacîîl notice
tlîat thîe statenients in said publication coiitaincd were folse in filet,
any privilege otlierwisc cxisting for sucli publication n'as ticrelhy
lest; aîîd tîtat 61aîd fi!tli dcîuce, as picaded te the fourtis paragropli,
did flot disclose aoy defeuice (lîcreto -oedl in substance for the rea.
sens assigiied as grounils o! deiiuirrcr te said dcfcnce as 1 îlendcd te
thec third îîaragrapu; and (liat s:uid ulefence, se for as saiule wuis
plcaded te (lhc fifth îaragraphl, diii îet discicie any defence Ilîcreto
gýood ini substance for flic rcasoiis assigncd as -roziiidl. cf îlcîîurrcr
te siid clefence, se for ab saniic n'as plciîded te thte first and second
poragroîdîs.

S. IVelkcr (witli hlm Hcrou, Q. CY.), for the plaintif!, in support

1863.]
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of flic deiiurrer.-Tiîe justification dotes not answcr the entire jthe sense imputed docs not pil.Thcy also cited Re Baqot, 8 Ir.
c re.It aiiits tine scttse îii1îîteîl te the publication, ard dutes L. I. 2'J5, C1arÂe v. 2u!r.3'Sc. 95 2 Wme. Saudt. 2.1 (b~),

nîui jii.sîifr inifliot si.Thte chiarge i., thait tic defend.'uit ptub. note 9.
lii'Iittd in ic' " Bak Li4t," not, ilerely tit a judguie'ît, hlld e1 bti IIci'tii Q. C., in rt'ply, cited Sfdles v. oi-es, 7 East, 4P~2.
rcoîvered on i th 7tit May, but Ilit tliat jutgigient ias, ont tige

!. thl May, tc dinte of the publicationi, aut existingf liality aist LErnai, C. ..- Tliis case coules béfogre the court on a demiurrer
the jîlaiîititi. It iis lic ciswer to Ilînt to say 'la judgneit wil t te the fifth defeoce. In tic course of tic argument.li tue lftndait,

covredon he 7tl, wichin act1 hve rilitte ubiasi r- "teck, the course, wiîich was properly open te lîim, cf in.,istin,, an

117bilc v. 2i.l,5 Jr. C. L. llcp. 498; .&1kali v. .Rtuell, 4 31iî. a liit'eaobjectins "'hieh as lic tcnsidcered, lny ta filc sublimnits ni
1090; O'Conmnor .litîllen, 6 Ir. C. L. Bl.378. 1tipoc «îwvr J 1lit, and showed thnt, it did fiat state a good cause of action.

tut' ica uîswred lîc ntir chage.u ppoîy sts fow r, ic li cai;e is onc of coiisitlerablc imuportanuce, aîd concerns tlic Pub.thepla nserd heenir careif auimmnt xst o h lic, or nt least a largc portion of the ublc, as weli uis tile plaîiitiff.Puliication cf a juldgueit, of record. it înust lbc citiier because if, is Trî; nature of filc case andi cf tige decn.1ce cati bc bcst known. aitttige pîublicationî cf ie juidictal juroceetiîîgs cf a court ofjustice, or i siprattîtfiysîuî ccrelykcn rmaaae
bc:ust a rccrdt is in its own niatture a tlîiîg s0 public tiiot a Party tut S imotat tuîhnîi amîl pholt ant cf eicy deknccn troat la st be
mtar stî v publisli if. But t te mîibiîcaticn cf a judgment is nf )l ftesimn n lit ndo h eec ln isbe

uîuîîiiî,-uin ti the report cf a bub ic trial. Iuiere i8 ncîlîiig te show 1ilendlcd ta it. ln tie case tîtere are iîivclved questions cf imipor.
ini t l î' case tlîat til" thiiug plibhislîcti is cf lte clintacter wjîiul nin tanîce, andtigei resuit of ail is, tîtat wc are of opinion, first, fliat flic
lt îuiîluîslîeti; andtige muntmir anti object cf publishing it arc qute plaintiff lias slicwn a stficient cause cf actiton; and, seccuidiy. titat

tdîflercit. frount tige uinfier atut cluject, cf puiblislîing the report cf a ilt ifneulne usuo tf îfiin rudc iletril:J)ýr?0jjV.J>JIicart, 7 Ell. & Bl. 231 ;Andrewes v. (!hcu tan, justîtication or excuse. Tue action is brouglit by tic plaintif a13
;i C. & KCir. *2S9; Jkuarc v. Sitn'dlcÀk, 9 C. B. 23; I.eitis i.. e«V 1 a tr, iot ouily aleigtiat lie ivas a trader of credit, but
EMI. 111. & ICIi. Z,37. Tiien, ajudgîicnt cf record is ziot a mattercof Sji-'ial tn g pticular persens witlî wlîcm it irits cf importance
Co Publiîc zt naitture that a Party nyi Safeiy pimbuish il. 'rite pubul tnt lts crodtit shlîctîlt linaintaiîiet-persons irlie sujqulieii li
lihi'lr amuîht te show tîtut lie lias soîrne intcrebt iii the contents cf it with guods (îintimiug tlîcm) upbon etit, After Iliat geucerai stitte.
'J'lie fie fbil loe egtacp fi oueti ey mnîut as fa ]liii credit geticr:îlly, an is ta tîte pet-soifs wlîoni )lc

dfeict tifin. fro te gt nak ctintc document pusle a tre named, io were indutcet), by fuis publication te witltdraw froîn

v. 1?eîi M. & S. 273; i'ophca v. 1>ickbiîra, 7 H1. & N. 891.)> iifi rdtte idteeoegiei oso esne hto
J'1'wiîq v. xctitîu, 1 Il. of L. 36:1, wmll li citeti on flic otîter sie, tige 24tlî May, lthe tlcfendaiit iiiiblrslbeti cf and coflcernin- lit a
but it is dtiiiilti'.Tlierc iras no allegation cf malice, ct-cf faise antI perificiotis libt'l. sfating flic puiblication as cf tile 21tbý

amis' iîiory lia% iîuz resiulted frenu the pbictio in ftîase TI'n Masy. wlili mul bie faîînd impîortant; andi wliat is alse minttrinl.
alm Lsepuliaton aslierll tucTsat ittn tcc it stating il te have bcen banode in a documnt known as the " Black

pitllicity ta tile recortd cf jîrttesf.s wre différenit front atîu stronge flict" erlul ttt sign ottg'l trnian cone bfarle c teî-fni po
ttinta tige ,at bite 1 & 2 Geo. 1 V. c. 53, mîticli relates te thc record of hprlclehatiiý,Iti omsboetecutnn*iola
courts cf juticc iii titis coutîtry. Lastly, on tue facts as tlîey censideration cf tîte pleuttling, tîte l'ai is perfectlï stled tlint, with
nipptcîr in titis tiefemice, tile publication lir a nufi ie .respect to tîte nieniiig cf lttmgtuge, the court is te exercise tlie
ntiiotiittd itot otili tsi a '4tutcnient finit a jtudg,'nent hll liecî rece- saite jutlguuent tî.ttrindis'i(tits would tIo witli respect ta lte.
v'cl. luit le a stateiiieit tiat the judgnient mas in fuîl furce on nieafiifii±r of ternas ivîere tliey are net affeeteti hy anit intiendo se
flie 24tit Malv. wbuu'it is traiîslating tlic tltinu publisiedt'O te i as te ehnge the ordiniry nieaninig. W~eil, liaring thtts statcîl anti
injutry cf thei lilaintiff: (Itis v. C'kaeni. 3 B. & A. 702; Js-u'isv iven~ tln deonnto te (filc puîblication, lie goes on te s1'
Illali'r, 4 B. &j.65)îrhr tnpar ionsieo h«flis Lordshlt rend tîte mvords compnined cf. flic iaitcuttino, anti t te

B. &A. 05.)Ftttlîc, i ajpear frta sînecf rest cf flie fit-st cotint.] Titis charge is repeateti tîrotig-li fotur ther
ctitet tit at tleî tigie of tile pubilication tic defcttdomt lîîd act!lni cahuits as we tsdtcailem. t paira ranili ns iSnilt

kîtî,ulelu. tîtat flic tlitg wîtîdi lie pitblislied iras otîtruc, irliel ' ie ecl h i sn% h
itukvs tue putblicationt ait utfair cre c appiellationa te be given tc tiîem, xvitli tifféenît ciri stanccs cf'

il.an uore or less agcgravationi. Otte cf Iliose circuuuntatîces is, tîtat tîte
1V~~~ ~~~ Sil, 0atî .rîsrîq, Serjt.. for thé dcfendant.-Tlie defen. plaintiff irals, lix censeqiience cf titis putblication, driven te babnl-

dat tl a riglit lu mtîke t Itis pîublictationm as a ptulcatiton of a rtiptc* auid lu rutin. Aitothter circwastance cf aggravation is tltc
rt'tuni tif i itimtentt. À%e al îrimîc'tîîe e% ery ccittt ofjtustice is oieu, aileatii, tîtat the ilefetîdatt laiew tîtat tItis represetitatien, flit
tuu ht fil(-pli' .ltiimt tif vi't 'i n ex parle' appilicationt fur a crimîiîîal tueplntif %isson flic 2ttli May ajudgnîent-de-btýorcf Jeltnstep's;
iniformaîtjion iaas beemi leltl te ]le jfîýtifued. It is ltrac, tuain a regular wa false. 1 noi' cante te tîte defence mîticli le pleatiet ta tItis
îdeva tif jiifei i titt justîfy te hbe) ii flie seaXe inujtuttcd tu suinnîtîns anti plinit, iinkiin,' titis îîreiîîinary observation, flint lite
it iii filc iiîttuindu. [Il %% es, J.-'erlaps flic tefeuice lucre tiny be action is bratuglit by tItis party, as a trader, for tlie irijtry tlene te
tiijiit'ld as a Iîlq':& ,îf Vxu ient tîtere is no caise sîtoiing flint Mia in )lis truide. Anotîer observation inmportanrt te make is. liit
t It' right fa jbtililii te hirotlditgs in a catitt cfjustice is cotuflteti lie lias, by' tîte innuiendo, aillegeil the me. -iing iii 'aliici ttese teruns

fto iroccediuigs t.îiculy hllt: (('urrgi v. Maler, 1 B. ci Il. 5125; I.''i vere îuset' ntI applicti by tîte Ptublication, anud iii iricli gneaiu- ,
V. Li'iy, I ICll. Bi. &'F'.1. 537.) 1'7attiug v. Sculond, 1 Il1. cf L. 363, if the defeuidant lias any jutîifiucation or excuse, lie gutist -jistiF;
n. strauug nuthorit vi faratir of tue defendaut. Tiien, 1 wiblicity or excuse flue tenus lie lins matie tise of. Upion Ilint princiule tuf

u S rt . iiell fiat uutcrt'ly f,îr tîe pufrjîi' cf s1loîving huit tîtere is -in lar ire are ail agrecdl, antI ns te il wc hanve, 1 niust sas', flie cnuiti
u'xiting t1'hît, lbut :tl',t fîîr tîte îuirhiosocof sluoiin; lte stai s cf lte anti lurcîer adission of ftic coginsci for the dlefeudatut. Il 'us said

Panrty, îslii iun' le %ers inipturtatt UCnier tîte varionîs Baik. thînt thue intenduo cannot be tuseul te inanke actionabhe %vct-ds irlicli
i'uupt Ate, nditi uudt-r tu'sait'7 & 8 Vict. c. 911b luec 'us extress olhiie ivotul ut le se. TVint I suait l'are te censiie- nftc-
leg-i-Intîi'e :uthoirtv for ii'je tin hîe variaus records to the ivird; lut 1 lirocceh oui lte defence whlicli lins liern leaîlet.

c.'uirtî iîiu painrtt (if a tee. Thitin.cpectitir andu excltlificatioti [lis I.orelhýhtip rendl tIc fuftlà tlcfu'nce) flcrc, flic defenlamt. stites
cf tIte recrd, ( if fule Quuteii's coutt are the commun t-iglit cf tlie as lus tiefeuice, tiniat at lte tfinie of pubilicationt, itameir, on flue 21t1h
putblic: (2ti Tay..lur <tu Es id. s. 1:14.> rThe facet of lnowledgc cf 'May. tîtere %is a juhguueîît standing against tue littiif; thiat lic

tule aIt eration tif ft'e luîitioni tif the Parties, docs net take ay flic jîulisiied luis juudguinent ais it steotl on the record; andi flit, fus it
.riilt'gr cf plîi>lisiiu ant e'isting record. The defence lu tItis stootl an the ret-et-t, i, iras net anulict cor îvacaf cd: Lut, lie do's

case usý fot lu bt'e~ bionu as a 1lîhen cfjtustifie:lion ta tîte cetînts net den3' fli allegation in flue cont. thtat tue jtj;g.nent liai) ber"t
iii l'uhîtl. but as ant qrxîîiaintion cf flue circuunustr.nccs tunder irîicu prcîiauisiy lait) off, anduti lerefore mas, in sublstance autt renlit3'.
fIi'e tpulicîation lîiîik place. 'nue îordis lucre arc fuît defanînltrN', anniulied; irlerens it ii lucre licld cuit te tige puiblic titat, nt tIti date
aud litc art i.n mil] lie ou icn. adiliugl siiecial datutage is allegcî'I. of titis puublicalîion, tnnucîx, au lthe 211h% Mblv, tItis plaintiff iras a

(Kdl..,~~ iBI~rîit.i ,1. & Ad. G-15.) Nor is the lîîitibitiuin sait) jtudg-necmt-tleltet- biplon a jtidgtnuint dîuly' enrolIctl, %ilion mut-lu,
to liave ii'fi tif flue i.laiîtif ils a tradier. The wcords lîcre (in lit tlteretuirc. exeitiaut tuighit :insc buten at fis3' monti st-<ag'nt

4-ll m utuhun a d tit ntîitai tf a l'iît'l, -nii flic laint it.seif i bail, tItis tratder. lic tVins liasses uîy ss'itltcut trav'ersinî" lte augt
(1~î'îii~rî' (,:jl.miî. M. & N%'. 1053.> As ti flic couits for liat. lureviatisiy t) flic 2 Iflu May flie juîdguicnt là.11 liera, ifi f ruith,

a faIs'r'îr'î't.t ut thie d'îish goîd as to fta uuîu a , -qo f.or, nunuhIet paienît, mîticit clurates as couujlî'tc a ni'att-3 cf filc
flic clijeçtifone uuuîc f tue gruttiti cf tlue defence net juistif3'ung in juineu as if it lînti Icea vacalcd on the record. le, lterefore,
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njît tvnz ihiise-if IQ lie locs, l>v gergîitt thsait he liait a rizit tueI tO it tiltit _%%hici uil saut ail-t-iir titi thlet record, aile zave it a tt ng
tii -t t lii- ps~ art oif thlie rciira, seuil part tif t(h 'îîîtîî' g il ýiit detprivi d Ille IpsrtN v ii tîdiftit the ut>-n Utit

aert tif jtitî-,ic ttttiti ea vi-ry imtportantt ilalt tr. 1Ic ol d hi e iîctwit (il !ifs 1îiî3 litnt, iiti(tt (If %uitoa tei attete iti (i- judti-
itttjtt iiii if 'lic total putitlidlisite jlndi.tîtt'Ilt Ils il, A009td ils' lett . senti sauit tu ]cave it, lis il, mits pubi4wiid tO i.i, ait e .>tiî

rraliiîv, et- a juiguient tîînitil ie l nt s2tiiî4te(d , btut if, instead of lIiijî)ili- . llie trcettgili Seotitîtti of th lit t rut Lw a; aigth
tisait, if, jîtstici-nd of avuîiliig Iiiijieif of a legîid righit, w hiei nouae of ht-lll ilois te publicationi of a trth.l fur- dte îirti bled ufit-ried lizi
lis luetil ta quetstionl, t)îc right tof Ipnbliiiiiîg a jîtdixit tt t ruc bil tobct>t>st4 andi 1 iny observe, eVen tas :tliow lisit
colby of a juîtgniet,t sos lonig as tise înrty glues nîtt addt a t tiii" tu publication an cxpriws Act of liarliainctît. NVas rctpiireti tuseti Ile
it; if lie aldds the s tiig iît it, is ain tinsatisfittil jud'tIlet t iiîs 11111V ce]t Otily have titen prtotction if tienut A ct tof i'trliain-ît li
itt-oiit-s aie exercise of a le-ga î-iglt, mi ith anu additimit Nti î,lt-le piAiiihtg nccordutîg tas the Act, tiint i, veortiitag to Ille trutil tIf
lisait injuriotns ta Uitiiitintiff iii at wny tieat it %voulti not htavet beentheUi triîsntion tient there mis et protestcd bill nt tise datte tif tut>
if lit> rtireseiitetl tlie trtttli of the> transacioti. Well, tfigeailier puiîilat ion. But hîcre it is iaibli-led tient oin the tny tif puliinît ion

co(itiiti tî d it-1- n i n îtsver kis Ciii to, the sillcgatiat, ititl tise t lire %vus n ittti,,giesiît mîttiîîlc,î itittini existiitg Iiiitbilitv tii in
uParty lit antt ias a11  t-idtat tiie jutinetit m ns iiiitl off. o it. Rail togt there iîight hie b-euLi a riglit tIo iatbii isj.îz

tîa %ie s no S auswver. If thic re1irt-sertation wab fuît-e, stoude if elt as iL tond, thier' a ergu ~ta oi ~.îgN i-
a tiader. the îiart3- madie it at lais lieiji. mhletîter lic itticir tf tuse gîre it nil ils pernicloits coniitîcc tiiieiy, tient it mas a t-ils.

oi-it aifloit, ""the Ui et-il lias becit reaiseti iii titis case; for te .-lt-tmg jiitiniet whlet iii Inut, se) fier frîîîitthint, it ieas tes îitth,
salle-.'ntîî îîi îîi is, tua. tue ueersans Niiuiuth Ui llaintiff w ns in aut atntilt-a jutigitîctt u1- titugli il liad bein iacatteti tetni sali Iî-hitî-
thle ïinlbit of gcttîitg credit frtîtt witiîdrew tient crttit, the cob, oit recoîrd; for tien Act (if it:riniiittt m uai-h ilows îî î»arty to ;îlt-îît
<lielîce of whiicit i tisa,, fiit lie ivas tirirci tel baiîk-rtîptcy anît ruit. imi~ent of a jtitgmiu-t. as a niattcr in paix. iîîukes i lent jli~ mient
truc11 tue question artîse whlîtiier titis suîninots tant plint ds iuss s fuill n saitbfitetioti ns n saifttoln the- record. 'l'ie deft-fidtnt,
a cautse of atctiont. Tite dtft-tîdanit states at te ut-t-t tlînt this i,- tergfore, 1Iinbilit-dl ixiat, %vas nîtt th> irutît, ils tise e,«-rise of n
îto litibe canlse, iîioltiti ta the> dilitijat of Il 11 lU- ÏN 1> I lt-gai riglit. aitl saiîlî-t o it ltt. %%î~.' hirli miade il, perîticiîîuýsetui

itîîrke, ~ ~ ~ ~ ~ ~ ~ ~ ~ 'h Ï.jî1trak *(UîpCî1~~&~ ' tle-fr 'iagi at it is ant a(tiittct fuiet titnt iiy rensist uf tient
litre ît..cî iras liit defaîttat.ary. Wiiy, ta bc sutre, if tht> laitLai. 1îblication tie iarty wt-t drii e-l ta bnniirutý eynîi mni. i siîoîld
1i ait defîannatory, anti nu iiinietîîio is aitet. te party caîîtiot tu, stirri tient UîiŽre ctîîîd bt a datîlît lisait soleodt cîtitt mias the>

t-ttîiiatntcî. ]u itsi aLndciraiu iya îjr futîiditionî of ait actioni. 1 do tînt k-tow lio- tratie cotîlci h< carrit-d
nriig frotte defaiattion of tue trader's clînracter, but il i-t n decla- oit. if traîlers Nitre seit irottî-teîl agtiitsc t-t i roicte, itg s titis;

rattiuon by et trader for nt libel affectiîîg ]lis creilit, andi tiîougu tient senti it iiîîulrts tie pubtlic, senti beies n1-t, to looîk ini tall tut>e-
<s littenliîteil ta be net by t-ai ig tittit the 111eata coîîîitiieti oif anxiisiy nnd if me Ioi. lii, rîiîtili to ceiu t-uct tl i pre -,î lis
%ies mnd iu, aîiui m idigut llllliice," it fi ts bt-iiig gilitititt-d, tiis tae doli t-oletubI i; tIand it is iiig e tiii hie pubilic s t-lii Ct-ae tii lac

titi- jiarti- caninot aval iîinseif tif Uiese geuterît ivorts iii oru-r to iîift-stedt by suttli a inîs,ýtincc. Every trader iii titi,- cîiiniiîtity
*-ct-t-ii hiiseif fruin ishe cuxîseiettee uf the> net Niiehil i -3 atinuiitt>d siiîitiî lic hîrotecteoti git4 a îrocteiilîg. iuil i . iii tact. tels

Ils- ita, gdune. But Suppose titi upublication itut te lic a libel il lise> invitationt ta ail lus creilitori tu is-tle Il coîitîtîiu-itbil of liitiiîriijittcY,
M-rict st-tse of the miord. stili, ttîair tut> C. L. l'. A., a îîarty es in urder t rcî met lais sub.tance iteing srwelst nrit *v. as it irttli bc>
iiilnovcî te) ittit ta lais teclaration un actioni ai tut> case for a fatise if titi- juîîgîîîent uns suchl as il, mias rî-1îr(-stnteîil tisait i. an u-it iiî
r4rt-eetîiutn ot ]lie ns a traller iii respe-ct of is tratie, front iiblity. Trite case iut ScoUati, terefore. ias verv iYtre-ît frnt
wlîielî rep)reseaitatiît, an illjtirv las restulti, andi I itiîrelteîtd titir> tht- tresent <tule. 'lie )nrtv tîterc i(te(i %uttetr an- Act of Pturlin.
cati bc 'tu îiotbt tient ait action oit tue case w ili lie 'or n fîtise tet, anti wiat lie did hi. d b'oîuumfide, amui aeccnîiiîg to te trîîtlî
reîîreet-itiozi natie resjîcctipg a tradier anti lis circaunisîances, of te trnttsactitin. Tite very cotttrary laits i ht-e Uiccae litr>.

wien il, proutces tti zttuatltjir- if th> iîîjîry is:ttitît. It is iThese aire the -rondtuts wiciî occîtr te rite in titi-i4 case foîr ciatutigt
n dîlmi» c171a iîtjtîr-ia, andti leretorc. ve Ccc l îittiîi tit ob"ii tg) tue deci-ion tient iii titis niatter, whlîthter ive io<tk at it aes n liltil,
tient titis is itot strict3- spienig a iibei, tient it us itut stîtrà ivitt or as an actiont on titi case for a fîi-,c nî-urescntatioii nffei-tit- a
ai the strietiiess tizat %itàulti becuute te statexneîtt of a libel, the trader ils lais credit, atîd 1irodinug titi cottseqlec- litre aig-l

Fttbiicitiutu is, at ail ci ets, a reirt.ita iî, ttilis of a mas itere is ai ftuidgttun for ait acdtion for iau iîgts i tat-. li-glItt n i îtr,
ais tratie a circttitistaticc uhîici ]tîs, uin lthe aidiiiib>ioii on lieu ftle- faitl dm tietti-ri-fître tut> jutstificattion atteitîtteti fitnls, for it hinssîs iV
tuf tlic ltaujng, irîîti;zit rin att bnrup1tc 3- tîjon bieîn. l-i. ii) amti ahi us elte -,tiiug utof oleauiec-, wimt-tlier ire look on tue at-t itait

vi iiitettt thaut tiîat es a cauctit->.f ittitîli. thog aiii le i caset t-iîaîld as-iîte fair libi:l, tir asý sun actitntit ttlte cIte. lit ev-rv t it-ir tif tlise
f.uil tii ttîcltiicai grtiîtis as a chtarge- tof libti. It is orguteil ose~ titi case, tMeefic t>Catînalt he-1iai- ils lttilhg tietaI here is litrt- ix
ithoiiriiv (if a case fragile Sctaiît %i lila catis- bt-tre titi> Iltîtse oif! ( a it- f actionu. tir judgîiucît tit-retaru intuo lbe fur tc jiitittiiff
Loîlrs. teitti iiicto stsi'ei Thte boteit case camat bt-c t aitiîgte ietntirrcr.
te couirt aiton titi aplicationu fîtr a iîtjiuctiotî Tite lapltient ion Niai (li. ,- . i lso an ef opinion tient lthe demurrer simulati lie
natie iîî Scotiannd tendler a jttristlictiou wirIct ht-longs ta t-cîtt- loed. 'rite Lord Chut .Jistice hias gont imitcle c asto fîtlly
of tienit cotllttirN, lIn enjuinî a îîarty frntî titi- pulicaîtioni of a .tate., tti is not at-e'sar ar Intagtc-rii-frsa ii. fit-
iriticitftue cîîtîî- ticîns hibehittue. l'ue jtitigiiiettit iii Scialauti 'a oif tue coutîlte in the- aîttiittîl seuii hiaint aerg fratuitt iii liblt. aeni

at prent tue pubilication cf lthe inatter 'rhlrht the party jii-tilici twir luhue shaple o>f at action on tlle raqe for n fnl-tereruttt.
iîîîî-îif iiiliisltî baui, itNas iutbli-ulict utîtîer Uic autltori y tuon. lt mis «adactie b- N.Sdey tient Foefiar als lite mtonlts

of ait Act tif Itrlîîutt, I)v wlîiciî e record iras matie tut peîrotît- I ere niaiîitiîalile ais Couis ln litel. senti r-o faer a- thti tiifi-ne
ili tratie Nho sufTereti tlîcir ills- te be uprotestetl. mieîl tutr- Nvtts! f it-cdl to tîteni w-at îîcn e asa ji-tiiicatioa of lite lilel. il, mat
nxithtority givei Ilv the At-t fier tie betefit of tuse li-ge pupule Io Ille sitstainrtl, as it tics tnt jitut ifi- it in lise t-cnt-e iuplii-d il t hie
putbuishfi tue iist of tc tîerclîauts or celler liersoîts -,%ho thug sutf- stianiona anti pIaint. 'l'ht ire cciiiit ttalisauit Illte ateautiîtz of
fereti buis to bc lirotesLtl. Tlicic iras at jitliiation asccoriuIgl- the puîblicaion irae, anti ise iutblia-itiott fulli.v h rsil. OC. thtat,
als ap-iust lise 1iiitintiff, as liavintr ]et )lus bihl bc utrote.teeil. Tu atgnient Nvti5 tht-n an cxisîiig liabiilv agttjin>st tht- plaintiff nîtt
jititiiction seit plead1 Nras hlîct instifficient. Thtere iaanapcltit-t ,tohîiston ira- ltet a eîi:tir oif là-t. Thi)s i-i not jtistiied-l ii
ta th utîsc tif Lords. andt the tlecisiuîiiî>tUeScotic)îcoiîrtNvratlier(e tue t-t-ý ac-et- impunet. anti Ilte t-lfeure, titerefore, fail-. luit it %Nas
overnuies], oit tue groîîîid thttt titi-, na- a puiîhîictîi jimstitli by i songhlt tas bc s-aidi tient il %Çras a1 piiîa cf e'ccîie. irimicit if gond: setit
lair andt aiioîrt-î bv sl.-titte, atdti accuiriingly tint case iras atteip ut 1ce ai-o ttentiet liv Serji. Arins-truinsr lie hivga rigitt ti)
tcd ta lie itresseil itt service lit-n, liccause ut s liv iaîr allowcal, tc. fal îck<ihe utaîmons signal ptlaint. Uient tIi-( cenin aire lnt miatin-
a parîr tsi gos ttî li recortd anti get at colti tuf il. andt It m.1s saiti. tainaiuie a coîîa nt l hel. I ira rallier stairtie t aIleiiîg toit tiet
1 tltiîk truhi- senti iîrotîeriy, thtat hie ia a o ri itt biiilill tht- suicie abiîtieation as ire hni-e hic-rt iat; lnt a libîl. Wie ut-r-
record ut thnt jiiitient . aInti if lie liail jîuilsi t it isîoi oit referma-i ic lite ct-se of Pa-zsttfer v. CatipJautd. f- NI. i W IV. >: ittiri-

hu record ttsiîly, iL m oîlî hia% t ItrouglIbt li irititi te pru1ýI lietn )Inrke- B. F.Ivq tet - a pubhhlicin iiithott jttitieatin (Ir [ai% fui
of lthe Seiteli cas. lîcati;se Ilten lute %wiaîiti ha-ve plthiliieîi it a-i it, excuseit. iitet iq c-i tlai itujiire tue ruîlat ito (If atotm iter Iv
ri-aliy exisîi-îi leit fçirge(ttitig aitotie-r tiant, lit titiingitlt lie utiglît t-xibct-tinZ hitn ho histi-ti. eîîntîiiit - or ridicutle, i-; a lit-i. andi et
luive jîtiblishuct it, as il, tuhîeareti tu e.\i.st un tise rcconîl, atîd ihîlet 1 ras conteudeti tient t iras thtreuîy stated-ti tt suî:ch ptibuilitt-î.le
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nat tuis oiily. xvere liblîclonus. But tîîal is net Po; Parke, B3. nsereiy
d tllt tuie pubîllication hefore the court wvas a libel, because it

teiideu tu ivilitite diuliînest coîidtct te thîe laîinîiff; but lie itever
laid it dowt lat notlîiîî suive wiat, inpuited tiislîonest conîtuct was
a lihel. Tliere is a very proI-cr detittition of a libel lgivet it Adtdi-
soit oit Wtroîig, p. 578. wlieru, cmnieratiig the ptublications wliich
are liluellois. lIhe ivriter says Oliat publications Il wliicl are inijuriotns
tu the private cliaracter or credit cf anotlier are libellotîs." Now,
Lacre is a publication of a mtita enguged lu trade, and it represeuls
tîtat lie ivas itidebtedtin a coi.sitlerahlc Ptuni hy jtudgrnent, and Mien
te stateziient of tîtat is foilowet lu the summons ad plaint hy the

stateinetit titth Ui llainîliff lu cotise qutîcce of tduit, stifféred sîtecial
dlatiage, te persons wlie deait %vith Iilm refusing to give hlm any
fuîrtlwr creilit, nuit 1 to h o lid tîtat thîe puiblication is net libellons ?
It is enougli to suite te -encrai definition of the law of libel, and
le stite the present pleading. te 8uliw Oîiat Vlîis ptublication is a
libel, atîti is actionable. Then, a 1 te ho toîd tîtat wve are te dis.
regard the iitieitît wliere thîe du'fentiaot sets iîp a pieu of excuse
wliere a positive îneauing is put lu and adinittei; a 1 te ho told
thuit we are te ditaregard Iliat? it is enougli te suite thte -round
ut wiviel thte privile.fe ie conteuded for, nauîeiy, the riglit Vo piibiisî
juroctelitigs ini a couîrt of justice. Bt il is neccsýsary tOiat titis
pubhlicatiotn shietîll bc truc, not ouîy truc lu fact, huit tat it Phcul
tnt lie given lu stîcl a way as te couvey a mnnîng contrary te
dt tritt Iecatise a man is jîîstificd upon grotunds wlicl 1 do
utit qles;tion, lu pîubllishiiug a recordi cf ail te judgmnent, is lie
juistitietîl i pblisîiing it lu stîcl a manner as te couvey tRial net
uîiercly judgttîont, but exectition aIso, wts obtnincd? Many a
tratier îiany resist a clutini becatîse lie tîiinks il ill.fouuded, and the
ciaini is lmnit the miontetnt lthe action is deciîlcd. lu tlîîs casqejtidg.
ment 's'as obtaineil on lthe l9th 3 iav, and lthe amount was paid on
thte lthl. Arce le o td tîtut ilie fart cf thie payaient ivas tu
bie xvitllieltl, wletî lthe jtttigncnt, wvlicl is se much affecled by tît
pavilieut, is Piîbîishied? i is anl important circtîmstnuce tîsat thie
publicatmon ivas ci the 2-tth May, 1860t, awceek after te judgmcnt,
anrd the cliar-gc i,,, tîtat lthe publication ivas se fruîned as te convey
si ineaninQ: tîtat thîe debt ivus then dlue. Unîcss it coll ho coaten.
sied Oliat the jrivilege cf îîubiishîing trutli exteuded te privileno to
puiîlli ii îîîtrîtlî ; 1 de ziot sec liow thte pri% ilegc can ic cliamed
liere. 1 Vlitrefîure tlîiîk ie tIc flot lu tItis case trench upon the

fert ly riglit tîtat thie publication ini Scotlanl %vas justifiable, t tlîat
dlues îlot exteuit te a puiblication se madte as Vo convcy a fîuîse
rcp)rcseîit.,tien injitriotis te a party. Bait we are Vold a'lso tat
titu of lte cotiitts tire uusustinable, becaime thcy are net counts
for hiltel, btît coutils for a false representaîlon. Il cornes rotund
te, the sanie lhîîîg. Tîtere is liere an itîntîcdo, or whîtt lu a lîbel
wuld ho c:îllct an îîîîîîentlo. Weicl, 1 <le not coticcive wliy,

eitt'uuse it tîcs net heur lte teclinicul naine of ai innuendo, wlien
the action i for a falso rejiresentation, ive arc e Vutîrow it asitie.
Wliat becotties, tlîen, cf tîte pîriviIcge? As 1 raid before, thte
du'fe'tce secks tu exteîd te itrivilege cf pîîhlislîing lruiy wliat is
utttrite. or putblishiiig ini sutel a nianner as le convey nu imutation
%ilttlly faIse. Well, we arc tcld new, suijposing a procteding
carriied on for several days, aud a party publislies every morning
a trite accotuit of wiat, teck place die day before, anîd it is said tîte
cliaratucer cf ai party înuy ho greatly li tîreti, and 'et 'viii it ho
co;ileithd ttat, tRie puthliier cf thte new'spap,ýr is hiable ? 1 say
nuit, hecatise nt thec titîte tRie îutb'.icntion wns ronde te publication
seas trtuc, andt the puthl-lier gave truly aI tîtat testk piace. But 1
llinik, if, on tRie otîter hîînd. a inan sltoild daily telil Ite pro-
cetdiîgs tOiat exiseti, nti tîten ge an unfair publication of tlirn,

the lla of îr'ivilege wotilt ho gene. Well, ive werc reforred tîten
tut a îireiîoition wvlich, 1 ttiuik, cotîld net ho malataincti, Iliat
excepl woruls are tlcfaiuatory lu tenîiselves, tîtoir publication is net
actuîuall, ulltotgh il i5 filoivet by specia dlainage. WVclI, if
- tufaîi:inatiry'" icîtdes tRio case wlîiclî 1 liavc put above, I do nul
qurrel svitl thec proposition; btît if it is atteruptes], t confine ils
îîîcuîîiug te tRie case-- of charges cf dishioncslv, andi matter- of titat
description, 1 tliiiuk there is ne foundallon forit. and the case ini ,
B. st Ad. nulîtiorhies sua suicls propocsitioni, becau.o lte ivorts Viiere
wcrc not dcef.iiîatory ut aI, and thîcre w.m ne luttuente, nti tRio
court hld tOtat ta,g wvoruh thi'uIsvcs bciîig zîclier deffnîatory 11cr
iiijiîriquuiq. tîtoseC * U' In îtceottilanietl 113 ait lnundo ivere net
uctiottable, tiîcugli the ivordâ 'sere folloivcd by special damage.

On these grounds 1 coucur 'with the judgnseot of rny Lord Chief
Justice. On iooking te the comtits of tIti' suions and plaint, I
t lîîk soîîsetlîiîg iniglt hi' sîid oni the 1 fifth cousit. 0f cuirïe, it
wviIl bie for it plaintliff tu say, if lie .5accueds, lîow fur lie wiIl tako

damaiges on thut.

hIAIEs, J.-! arn unwilling tq go ov*cr the -round trodden by the
Cliief Justice and iny brother O'Brienî. 1 feel 1 have littho te say,
cxcept te express iy concurrence wvith thern. Vie (ieclariititif
coîîsists of two sets of cotunts. Two of themn arc for ni fiilsc repre.
sentation. Tint part of Vie declaration ishowvs a good cause of
action there is no question. Tho othcr set of counts are in libel.
Serjt. Arnistrong says, that the pubulication couiplaiiied of ini theui
docs not arnount to alihcl; but, lookîug at the wvhole law, I havo
iirrived nt tic conclusion tliat tiiese are good counts in libel,
understanding by libel the publication of defamnatory matter without
justification or excuse; and 1 take it tliat tlis is a publication of sueit
nialter, without justification or excuse, and thîe eniciation of tliose
two words leads nie to consider thie defencetvîliicii lins becît set up.
First, then, is it alîlea ofjistifcation? I Vhiîk not, asud tlîePlain read.
ing of it will cou vince any une of tîtat. To tic two coiLs for a
false representation, thie answer set ups is a plIeaof justification. tht
thero wvas a jtidgment aigainst te 1 îlîintiff on theo l7tli 31ay, and
that it rernained on record. 1 cimnot sec liowv that justifiés thie
publication cunîplained of; and I do not sc citîter, liow it applies
te the cotints in libel. iVell, ls t i plea ini excuse? Ini forni it is
tRial; anîd 1 takze it, tliat the pIcador intended tliat tîis sliould not
ho a pIea in justification, but in excuse. 2Nov, a great deal of
argument lias been expcnded to show that cvery subject lias a riglit
te publisli records of courts of justice. In tRie abstract, 1 agrce te
tOiat; anîd even wilbotit the autlîority of the case in Scotland, 1
would agreo to it. But, Rîke evcry privîlege a sîîbject, lia., lie
avails lilîniself of it nt his peril, anut lic unust ce catious Vîat, wîieiî
lie is usîug it lie dees flot :nisuse it. as lie mîîist bear iu niind the
axicîn, sic vdere tuo ut alleniu unit 1Rilas, anti ilien lie is pub.
lislîing records lie mnust talze cure lie does net do it witliout jus~tifi-
cation or excuse, to thîe detrimeut, of anotîter. 1 tlîlîk tlîat lias
been donc in thîls case, for titis part y lias not only publislîed the
procccding, huit lias pubîislicd it with a sting or tack asdd to it.
It înight itot have becu actionable to '"Y tlîat one party recovcred
a jegnet agitst anothcr; but as he L'ocs on ta Say ltat the
relation of dcebtor anîd cioditur st111 cxîuts, and dius injures tic
character of the party wic, ias defeudant, lu tlîat action, lie inust
lue responsible; anti it is uicitîter justification nor exctuse te tell uîs
tlîat tliere is a record cxisting- unracated anti unannulîcd, wvhicli
nobotly tocaus to dcuy. L'pon principles, therefore, ns olti as thie
o1l Ia, cv unay, 1 tlîink, safely cotue te theo conclusion Iliat the
pIeu connot be sustaliiet, and tlîat Vhe demurrer to it msust bc
ailowed.

Demurrer ailowcd.

GENERAL CORRESPONDENCE.

To TISE EDIu'RoS OF TIIE LAw JOURN<AL.

Prescott, 6 Oct., 1863.
GFNTLEME,-I3 a conviction valid çvhicli is inade by a Jus-

tice of the Pence under a municipal hy-law, which is after-
vards (that is, after tbe making of the conviction) quashed
for illegality?

oirs truly.

L. 0.

iBy-Iaws which are regularly passed, and valid on thie face
of thora. have the force of statute law. Convictions liad tînder
tlîcu while i0 force endure notwvitîistanding thîir repeal.-
EDS. L. J.]

[NovEmBet,
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M O0NT HLY RE P ERTO RY. CP EDi .Tl:MtoA.lF. -[ ctàsssOri

COMMONCorporation acting in maorc Main, one rap<iy-Dixitkiiig accOunts-

B~ . I1AWIVNS AND) OTitEti V. WILLIAMîS AN!) OTIIEtiS.

1A municipal corporation, in addition o is ordinary capacify,

Le.isliol<l property was bacqieatheil to damre persans, whio wcerc local board of licalth. They final a batiîkiitt accolant %villa tio
filo ppinedexecutors of the m iii, lapion certain tructs. une. plaiitifis, augi fialdame sepa.rate accoits. Ona the baik suspiendl-

oîîly of the executors proved fhli il. Six years afterwirds lie il%,, pavanent., a suip of inotîcy was du ca Ille ecirporanf.~i froin tiio
conveyed the wiiole îîroperty, profesiîii to do so as execuitor. baîîk, an the local board of ltcalthl aceouits. 'lie jl1aîtitiflicd theO

ld, that lapso of line frointhei probate of the will was no cvi- defendants for the annîotant due to the batilli, ivlierciiponthe flccefend-
dence of assent, to tic legacy. and tisat tlierefore the Nyhole propcrty atntS Set off the anîoiant due frotin the batik ont the cather accoîlant.
passcd. ld, thait the clefetidants inlglît set off titis ciaiti one aintîs flie

________________________other, as the 1iiaintiffnd tie deféicaiis ivere debturs and creditors
on the scîllrate accounIs in the sanie rights.

C. P. SîEVILLE AND) ANOTIIEi V. XEtLvY.____________

.1'cira rd for discot'ery anid al)lrelieiti.ao» of *foisAfl fr-Duy E. EVNSZ Ruî>
of Police fJonstIabk. 1rcndor and'priac-IsIcitûi-rî,drn- oiii for

Wlîere il police conîstable iîppreliendced a1 person on suspicion of coeijele.satiot& or arbitralîûîî-Reffiri of depostt.
lîvîgrcbbcd bais gîaster, ami, before informiationî o! sie i plgr O nco rehllgoii ei, "rsi-oî faî

lic.nqi,,îî lanid bielui givea t fi e liiina.ster, lie offereci a rcward. 'l'i nasl fa"fehl rladrn, 'air oto n
plaice otistalile lis field to lic eîîîiUed to soie for thec rewvard, lie secu.red lapont certalin liises. îî'itit a rîilit to tie roverýisti," wvbicl

liaviiig la due performance of fails duty couiîîiiiicated the cirruîni ttuIîedl ont to be an antimtal saluai, payavible lîy tie lessee ini respîect of

faut. to the clefetidantt. owNVer.
To a declaration claimiag n rewaril under a pîîblc advertisernent lielo', t1lat thîe paiîrcliaer wasg cafited fo a retiirn of lois dcposit,for laingin iformnationîi hiicii led to the recovery of thie cofei. anid leld, aiso, tlîat tlie usual pirovisioni liat ini case of dispute as

<laît's rocR.aiîd the apprelieioa atad convictiotiof tlie thicf (a to the attiount of comnsiationî if sliould lie settlvd liy arbifratioît,
boy il, Ilie dcfcîîdant's ceiploy), tie defezidat 1 ileaded tîtat before [did iot, aluîly, the vendor tuot iaingi resorted to it, but iiîu,isfed <i11
tie Publicationi o! the advertiscaient, thte plitistiffs aîujîreliended. te full puerforince oî flie ceîitract, anîd the uiegotiatiolis haviîîg

Ille tief, and kejut fuail il, custody utitil aifler the publication of' thcreajton cole to nu end.
thie alvertisetneiiî, altlougla, tiiey kitew liat lie finali abscoiîuled
froiuî the i3ervice of tlle dleFndant, %vit the jiropcrty iii question,[...Ca~r.v lies
andu contrai-y to titeir detv, tlicy neglcctcd to inforîîî tuie defeîdn aE"ten,;F.tV IE'.
of scc npircleusioîi. The jilaiiitiffis rcplied dt at theli tiîac of 7Tenant in connioa-igld cf as againaît ootîatD.trdaî<f
the tijijrelieuiisot o! thc boy tcy wvere piolicemenct, aînd tlint theypoeqlkdîg
app~reliended the bov, and , in plîrsince o! tlieir dutv as suci

PO lîieti, infortiieti 'tice Chie! Sup 1 erittcdcnh for the %listriet, ofý One tenant in comnroî sueicîal trespags by anal ler, f,,r destroy-
the, appliuensiohi anal of ail flic circuraîsfaîîces wltîcl lîad corne to: ing tlic praoert 'y, iaay leelcal<iat exep~t in rli.to! n% certan

thvi knwlede cnceringthe hef wihin resonale igneîaîuliividedsbinre or slîarcs, lie, and nat the jilainitif., is eaulîleil or
flnickoulslence -rt ftlcn tlc ili reatsen aLln(1 literested, anîd as f0 sucli sliarc or Maîtres l.uyiicîî itto court.

ittf<irmed thté defendatit, auduliUant sudl iniforumationi cîutld ntf ren._________________
soti:bly have beeti giveji before tie pubîlication of Ille ndvertiseînctit. H NEY

lkZI1 oit deiiîrrcr, tîtat thte repalientioti %vas a good answer to thieCIAC t.
jîlca.L.J 

ILA,9
____________ L. J. rvc.îu L.EC..Js

.Attcruicy-Eafcrehig~~~~~~~~ Anîîtîiî. îrsîitc i 'ir executor, wlio inikes litiself lisîbli, for dclît af the teqf(ifor
-A Drisli(ao o Cur i lin at î ort in respect of queli debîs, over thîe tiflier reu-litctrs (if

-Becf faxilt-it..dc tuMlniny thie tofttur, lauit stands la thte satisie pocsitioni as tlie ereditors for
Lait attorney-, wluo lad is-sucd a ca. sa. lapuon %liicli a def<tidani Whioee dock fi-- lias Rigade iintself fiatble.

in ai, action wcas arresfed, arrati,-ecl iif Uie attorney for. the
defentiii fliant lieqhloîild beclicîre froîin custoclv on jîaying£60! 'i . I cfi ticAsnsECsrx xrtT Vrc
clown, aitl giviîii lais note for £60 t ix mtiîs. fThe formîer suain
wvas liaid. and IL. gave thîe attornuey (if tige clefetnaf. nu ordecr for W~iii.i.Uarlioi--aiiyof -ferilier lhllr 0/' xdtz)-
fais clîsciarge, on condlitionu igr(ecl'ho, tiat it slioîuld not be occd Traîi.Vcr Io nuinja ofifrccrs tontJ) uiry kyZsut.~< hîc
til li hlefcidaiîts nîote ivas abainocl. The dcfeiicant, rcfiisecl o liolilers.
give laii inote. 'flue de(feiidnnt's attorney theun qaicl tlîat lit %vuiiild WlIierc flie cirectors <if a cotiinn. 'fetririz an expftosirc of ifs
ofîtaitifais clicnt's uiscluarge by a jîesor<ler, on condlifltis iii alTirs-, catereci itito a coîafirotini.îc 'sitî n cli,,îtiec sliart.î<lder,
nccordaîîcc w.it tlic aureeniucif i.. upon faifli ia tfis, left tlie liio fond ircscnted a lietition bu olita-tî lit-ul viliii teuiaiwnfn gata uirdlr.
orcler for cliscliarge in Ille linnus oif Uic clefenclnuîtt's -attortney, atîc in piîrsînnccofwfiicli complromuise, hue sliares of the~ pet*itiiiier %% ire
iipion suibqcc1uuctitty rcceiving a siultionis to shiow cauise wLîy thle rtnasftrrcdt ho onie o! thce directurs, a salti oif aîouîey 1eîld by thiîeî to
iidure's order simoulai not lie clrawt i), gave ]lis conusent, The< tlhe t*ctioiier, andthe Uicîîitîîîitlulawn

clft aitsattorney~ iinuprolucrlv locigu tice oruler fuir lais clietits ld' liat tlie trauisfer o! fais siitare, lundila gunder suîch ciruîtu-
clisriinrgc, left %vitt fuam as tîbove înitotd vflOufbt-aiuig <lie stanes,> did not relcase flie petilioncr froîin fais linlIflity ia rvestf

judesorder. o! tlit, itI fliant ia thîe siîbsequenit wiiln-pof the cotljaiy, lie
lido'. upii ait nij 1lic.-f inn liv L. f'r a rmte au-1insýt flie clefendantrs laiîroîîerly- jiaecl on thie lît of <'ont ribuf unes.

atfornev vu îinv over aaat.v 'nrrliiiu" v) tovrins of flic tîruer fo 'fli- braîsftur iii q1 uestion, fial tiot beco %vitlî ail tlue forahities
wiîicli Y_. landl eati'>eoec. tIit flicie ternis werc iitale livfailit futr rc.qîirccl iy flie decil (f selemnticf of <he etiiiai ; uit tii' ctort

fi'benefit o! liq clictît, ntI liat tbe ap.plicationî ivas withlîif. i coiniîet liat cen if tlh-e funlifieg; finail faelen*î ob>ervctl tito
îureccdciît, aidc tain bc rcfusecd. 1 uu-anaferor Nvould io!. have butai rtltastd fruîîî liability.
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M. Il. flAi3n'cE..rr Y. Ttc,;wvELe. 11e1i1, titnt the n,îîrriinc of A. ittl E-sthr ivas lonionre-
1IWIC'oLetudin-Gft on a.ucf hllrcnleqtiîoteor qiini eInt te the vCstig o tige he~ lqli(', lilia th:t tlîe n4sent of the

A bqîî.~tof r(Iort, o th :~n~ f crtîli vcît ~~ jtestitor te A . * Iialrylig al lady other titan Ebtlier did not relîlovc
llttIll t he clîildren i legit iliato or i llegitiiiiatl'' of A.' A lue! Lt.. thttg litfïitr'tW49acni-,n itrýIiI. il h gitiîat . clitldlrtt, all tif whagnai woe alive lit the bite of the bil wol nts, t li b lint o oiît hs ut îalfta curtiîeî intcirct,
wil.itftrvirl-; married anid la:&( taille legi tinî:ita childreî. ah! vîl itIî y111 ro u eil oacr lcîpr

JAN<, that. baill classes of eblldrexi took, tiodcr tic bcequc.4, tho -

illegitiînate children wlio %wcre living nt. the date cf the wvîll, beintg R E V I E W S
cnildrced as the object tleqignatuâ tu take undcr the gifI. tu tlîc -

cla'.s of'« illcgit:îîiatc childrcu'" Go»aY'B LADY's BOOKz: Philadeiphia. Tite nublber for
rîî,ýiiiie hldru gift3 te a cm cf ll ren oft( Ilgi tite nnd October is rccived, and it centains no lese than seven colorcd

îîîeîîibers of ecd class of chljdren ]lave, to bu dtctcrîniineel po figures in the, ,Fasîîor plate, aniu ten engravings in wood. Lt
différcut **in UPOiI Contains aiso several Cntertaining stobries, sucli as " Aunt

I)rnciiîs. ____________________Sophia's Vit;it," Il Tho Vertical ItaiIvitys," Il 'l'le Village
V. C. R. WILKINSONs V. DYsoN. with One Gentleman," Tite 2%odern Cinderolla," «' The

l iiCo.tuto-od tio ît Io intefcre. Si.sters' Seliool," and "Tite 1ursuit cf Wealth under Difficul-
A te,;tator by hus îvill, gives, a lcgacy tu lbis -on IV. 3M. W., upon tics"y A new 8tory by Marion llarland, entitlel Il Leah

condîtition liat lie does flot iîttrfere or interînoillc lit the' manlIage- Moore's '£rial," aise rippears in this nlamber. A Christmas
tuenît of the estîite, cîther individuaIIl 1 or ns scîlicitoir, raid lic niXý, Story, for tic Decomber nlumber, allio froin the port cf Marion
declares 'witl regard te iule soit G. . W., wlîo is alîroald, tîtat HIarltind, is prornised. The termis of the mag-azine, consider-
lie hll per:oîîîllv receiî c ls >hiare, îlot, by attorneyv, or if îlot bng its great utility, are vcry moderato, riz.: Ono ccpy, ODO
liermitiaiil y, by ccrian inentis poiîîtcd ont. W. M. W. is tht' unerggl lycar, $3 ; two Copies, oe year, $5 ; tlîre copies, oea year,
attorney under a powecr for G. Bl. W. in tlîis country, auîià after $6; four copies, one ycar, $7 ; five copies, one vear, and extra
îaIrî,uo uîîîuîni a bill i- lld tu indllinîcLcr thie ccstÀLtoJrt copy tu the person gettiug up the club, making ii copies, S1LO;

ecsiîite,, G. b. WV. liing j,]nmntiff, anîd W. 'M. W. one of tiu Idcfnîîdt eight copies, one year, and au extra copy to tlîe perSrn gctting
agit.. liait thiere î,, lao niîaiil ir,.f tîjat W. M. W. atho(rizied the up the club, making aine copics, $15 ; eleven copies, one year,

8kiat, tige IlUveti.11 un lài, ii, bengircc(tit laut tuj liil and an extra copy Io the person getting up the club, mnakingbut lic aditiittiung the~ i suit arose in consequencc of "le comfnuai- twolvo copies, $'-)0.
cal lonq.

lild, tlînt tht're wqs ne procif of a breacli of the coudition, and - -- -- --

thereoe, fint W. M. W. was entitlcd to the lcgncy. A PPOIN TM E NTS TO OFFICE, &C.
S, ,tige utnes (if lirtàiig a breacli lies on the party alleging

it, and tie ii lier side caîlîlot, bc calledlon te jîrove a gcîiernl iiega. couNIT C!tOWN ATTOltIEY.
tît C. A cat o f buqIitioIli le lut. âtifliticlit, ficre, uaitiJt Le aJil 1ACS R. BALL. eîutre. flarrister.&tLaw, to W. Cierk or lthe Peice, in
proof of tic breacla. and for the County of Oxford, la the room and etad of W. Lapenottere, EsquIre,

reinvei. (Oaztittd Oci 10, 1863.)
V. C. R. CUPnLî,c V. AVý, CHtÀut.S Lv.STIEu COLEUAN, of tholbwn of Bellevîil, Y.-quIre, narrter.

Sp'e,ý ie rfrîncJiiîq.lq...uîjenawCe.-l. at-Lin., to tes Cierk of the lace. and Coguîty Crown Attorney, for tige Caaunty of
,finae-,t4i -iltieil ng t ie roonu of Joha 0'J.1re, supersoded. taot, c-1,16.

ie iii ânudr-!jriîsaandoned and ayain raiscd. CRONERS.
I'îessioîî by a pttraclaser, gnc r îîcriiiud by a vcîîdur, WIL.T M I R, aur,.tDrnd WILLI.Af CASE WIGHOT, Et4quire,

w itln.kit reccilit of relais and prht L the pîrllhascr, (lucs nutAeont rgîe.ouuyfitIn.tattdSpîbr,2516
rcîidcr~~~~~~~~~~ tiPjirllirlal ep~tî uîdacLEIlt STUAItT4 Kiquire, and ELlt'ttAI.ET %W. GUSTIS, Esquire, M D.,rîî ii îlh burder lad to ît c h îîj, î rch'. o iiiiC'k hlo court, .. noCoronera tCounty cf Elgin. (Gazettcd Oct. 3. 1863.)

bil li m il c rdved o g% elat pw.ss,,anort,, jîiî tige I,îîrtlîubsce JOSEPII CAiItiILT. Eoquln.31 N , Aseociate Corogner, Cnitcd Couoties of
il11sie,.. If tlîc collusîimn derve of :sîîccilic 1jierfortiîauicc and, for york and 140e. (Ulaztted Oct. 10, 1S6:t.)

nul ileîlit' or ill li uuade tlî ptrclasc îîay oit obectons AN'OUS BhLL, Esquire, Ametcatol Coroner, Coubaty of Grey. <Oazetted Oct.
N% hîel lic abnbiduiicd tfure tige suiAt, wusîl tio; c,,art. %N iii n,tid li AN a ; US BELL, Esqauire, Associatit Coroner, Conunty, qtmcoo <C.azetted Oct.
iqîîiry ont th lcbîject tu the <lucrue or direct tlc chîief clcrk te, 10 1642 1

furtîc cosidratiîî, . iAAItON WALTFIt AIt.t Esquitre, 31.0., Aqsoclate Coroner, County orMetu spcîîd circulîstaîces. On frir ILsdrain tcourit Lauubun <aîted oct. 1< 0.3.
Nill saut, oit thîe queun~ of çosta or ilîtcrcu.t, look at nny #tideic J A.%iL. 1 b.l.%ILY. of the v illaze of Miono lailo. niqîîiro, Ni D_ to ho an -
Lait Iliat lîî the cauise, anid liait lit tlîe jorocectliîîgs and cvidecc in cliet C.rousr for the Uitecd Coîîntiom or York and Viol. (Oa.izîteoiltc 24, 1%S3)

Chîamîbers on ain interlocutoryv utioîi. DIE WITT IAItTYN. 0f the VIIteige of Kiticardtfe. Émillre, %MD, te ho an
A cloît ii nnngrcllcîî fî pîrclisetîît tîo orciasr i ne Asociate Coroner tor the. United Couati.s of nauron and Bruco. (Gazotrd Oct.A cluselit n nrecientfie inrchae, lan thepurlinqer s nt -1. 1863.ho reijuirc :îîi furtlîcr larguf of idiitity than i% gicti ly tlle titI0 FRtANCIS %McCADI.ASS', of the Tnwughtp of Lndaon. EnnIre. 'JD, to boan

lu, Il, eç.ii61LthaU. % cîîdr fruntîîi pr,dîîcing- furthi r c% l uc but lic Assciai,, Coroneor for the. Ceunit of Nliddicrx. (tiao,'ttad Oct.:2,.4.
forc th tii0  il ue îîirlîacruîîuastlîcct i!cîce~ OaîtbiE Aî.t'A. CAiItiN, of tht Tot% anof wiliby. Esquire, tu W' aiu A!tocitect.îiê.,t çoç h il ntt )zJaseuàei h %4çlei oroner fôr tho Cuuty uf Ontario. fflazetted Oct. 2l4, 1863coîiî}lctc. .INTIIS1tILC

no bid showc a touse tr stabe r.tli an v.o n h ventilr is FDAt nUILTO'i tIIYcoCK. of ottata, >.ntuire, .Attorney.aitLraî,toho
5

not buiiidto sîow atitiete te roawav.Notary I'uhlIit ltpmtr canad a cett,,d Scpteiniier2ô P3 63)
SIAFI

5
ORD lIOIITltUIiL, of IltitnRo, Eeq,îIn.. IlarrîstWcratLiw te uea a No-

M. R. Davis v.A . tary Pubîtlic in Vpprr Canlia. tttezettcd, oct. 3, 1663.)
ll~WCcî,ofrntaonCoîiitio prccd"ît-BZI i>4 ~~oiomin Et>AIL ltAIL{EIt, or Dusîoviitr, Ecqtiirc. Atieruey-at*Law, te le a Notary

prrcleil-Bll o'y arron aig a Pulic inUîpper Vanna. (Cazcttd octi 3. 1812.)

A il-- i,;v in trust for A.îI.S iýl(illnar îct'ae' PubleuoIn Uppor Can,d. (O;bzettd et 3 IeoratLwteo trA. (ra aseliesimlainjarýV igefesato'gI Ci IlIZLIS' SA3iLt FL JUN 1.>, or the %tltn;zs of St. Mary'e, Esqulre. Attorneyîbiceî Lutlier) f.,r life. stîl.jct tue ijrot iso aftcr îcicntiorncd. and! atl..r to le, a SNiary i'iilIc for Ciper Canile. adl.etted OcteA.Sr 17, 186ri
aftvr hiq dci'c:iu li truset for thîe eld.st, soit of A, wlîo shouîdl Le l'UOt'IR En suire, te bo a Notary P'ublie for Upper Canada. (Oa-
Ilit u at hi% deallu, and have attaiiied tweatv cric, or wlie sblîîd zt.i r,32.661
lire tg);i aaîoit) v-ai fée. I'rovis> t1iat iii case A shoîîld T. 11tOSIAS M..lAYEqiireI te o a Notary P'ublic for Uppoer Canada. (Cuizet.týI at2,186.3
liat tu:îrrv Esth ler, âge hequîcst ta liin .4hoiild agit take circt, ll, ILA t$A..o nodn, sîietbaoay~btfrpo
Iliat ticl; slînre bdoui frI1 into, tie rcCaî.Oiioda. (t-tttd Oct. 24, 1tS.'3.

.%., in tlîe tcstabo)r',lifetîiîci andI with Ibis risent, marrîctl l'..-_____
bella. who wasi btill aliVc. liV Wloiîi hilal al ron. tlîe pdaintihl' in I TO CORRES POND EN TS.

1huis Suit, sîtr %vas al.4o e.Ill alivc anid îninrriî.d. 'l'lie lresclîa 1. 1. "-IJndor Il Division Cnurtc."'
Sait %%as iii'utîtttetl t.) ascertaiuî and! sccitre the 1 îlaiutiff's int.rcst. 1 L i. C."-boder, tièncrai Corrtspe)ntflme"


