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CONETDENT AL

SAFEGUARDS: Passible Lanadian Objectives and Options
in a Ccmprehensive Trade Agreement

The purncse of this paper is to consicer the manner in whigh
safeguards might be dealt with in the contexi af the mecotiation of 2
compretiensive trade agresment with the Unfted States. In this paper
the term "safequaids® 15 meant to refer tQ smergency action against
imparts of particular products, which, while neither dumped nar
subsidized, nor unfairly traded in any cther manner, ara deemed to Ete
causing serious injury io domestic producers. The provisien of an
agreed giscipiine cver the use of such measyres is important o
afforts to strengthen the security of access to markets. It is this
"ageape clause” provision in international trade agreements which can
put fairly traded exports at risk simply because they are
competitive, Such & provision, if nat c¢learly reserveqd for extreme

situations and for the provisicn of temporary relief from the furces

of adjustment, may have 2 negative effect on investment decisigns
which should be taking advantage of the jncreased 1iberglization in
trade in a new agresmant,

Z: The extant 2o which l!.5. safeguards actians under 5.Z07 of
the Trade Act af 1974, as amended, comstitute & threat ic the securitly
and predictaci.ity Gr dccess Dy Canadian gxporiers to U.5. markets can
be nauged only in part, by reterence to the history of 5.291 actians
since. the current section's {mception im 1575, (U.5. sajeguards
legislation of course dates back much garlier than this.] Thare have
been tg date {November 1983} fifty-four 5.207 investigaticns in the
United States of which tes have had actual or potential impact on

fanada. OF these ten actions, two were aimed directly at Canada and

three have had a trade impact on Canada although they were.aimed
primarily at other courrtries. In enly ome instance, that at L.t
safeguards action on cpecialty steal, did Canada exertise its rights
to compensation/retaliation under GATT Article AIX. Tne volume of
rrade affected in that case has been estimated to be 314 o

$70 million althotgh the actual trade less to Canada is difvicult ta
caleulate. (Since 1948, Canada has applied safequards measures which
have affected U.S. exports on sixteen cccasions,)

i, Of course the governament will need to focus not anly on the
sart of discipline it might wish to see the United States accept buz
3150 on the kind of discipiine it is prepared to effect on Canadian

practices. Te a considerable extent, safeguard actions by guvernments
corcern the manner in which governments should respond io the zoncerns

of their comstituents, and the extent to which their constituents
should be able to petition their elected representatives for action.
What sort of system should be estabiishéd to manage such pressures?
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The dectsion €0 provide for ne such relief woyld be & <ifTicule one,
The question at igsue may rather be, therefore, the manner in which
such resourse can be effectively tampered 50 a5 to ensure that the
fntarests of particular individuals or companies are noT given undue
waight in the detsrmination of governaent policy which will affect a
mich wider selection of the papulation, (learly some intermational
rules cani be helpful to governmenis in gollectively registing
pressures for actionm. '

4, Traditionaily safequard actions ngve taken the farm of ejther
2 quantitative iimftation on imports or an iacreased tarfff or surtax
which has the effect of noderating the flow of imports. Another wdy
of praviding safequards melfef 1s through the negotiaticn of so=called
"wolyntary restraints” whereby the sxpdrting country agraes to limit
145 gxports ta another country. In arder ta aveid unilataral
impasition of a measure, perhaps in harsner form by the importing
country and to retain the econamic rents arising from quota .
ailocaziens, thesae Tatier measures have became increasingly orevalant
in recent yvears. It is this type of arrancemsnt that has been used 19
restrict the flow of automobile exports from Japan o Horth America,
and <o cantral intarmational trade in taxtile and <lothing products.

SACYGROUND

Currens Undertakings in Eafequards

3. Currently, GATT Arsigle AIX estahlishes the hasic rights ane
abligations of Canada, the United Statas and otrar GATT conitracting
parties regarging the taking of saféguard acticn affecting bilatera’
trade, As applied, Article ¥IY gives the might to a SATT Cantracsing
ParTy to take a safeguards actign provided it can demonsirate ‘that the
produce against which the action is Brought s being imperted "{n zuch
increasad guantitiss and under such sonditians as to cause Qor threatan
serious injury @ domestic producers of Tike ar directly competitive
products”. The right to take safeguards action is only "t4 ¢he exzant
and for such time as may be necsgsary to prevent or remedy such
injury®, Safequard actions are only to be used {n emergency
situgtions and there {5 & reqlirement that sych action will only de
maintained fara 1im{ted time necessary 30 prevent or remedy the
injury. There i3 2 reguirement for pricr aotification and
consuitation with those Contracting Farties “having 4 substaptial
interast as exporiers of the product concerned”, esxcept in situations
"where delay would cause damage which 1t would be difficult to- repair’
in wpick.case actien "may be taken provisionally without prior '
ransultation, oA the condiwion that consultation shall be effectad
immediately aftar taking:such actign”. The fimal key provision of
Arsicle %IX gives "a¥fectad comtracting parsies” the right
"cuspend’, “substantially equivalent concessions or ather
abligations®. Furthermore, such suspension is required to be against
only the country taking the safegquard acTion. This §5 in contrast %2
the recuirement that she party inveking Articie AIX itself do so in 2




nan-diszriminatary marner against all imports ¢f the praguct
concerned, Article £I¥ is The only provision fn the GATT which ailgws
a contracting party the right uniiaterally, without prior
authorization of the Contracting Parties, to retaliate against only
gne country.

A. furing the Tokyoe Pound of GATY negotfations, afforss began e
negotiste a safeguards azgreement alaborating the provisiens of
Article XIX. Whijte cnnswaerahie progress was made in deveioping ruies
and pracedures which would provide greater discipline and clarity an
tre manrier 9n which safequards action is taken, the negotiations broke
down Decause of disagresment on the question of "selectiviiv®, i.e.
the fssue of whethar safequards actfon should De ailowed against
imparts from only one or several countries which are consider=d to De
the sourte of injury rather than required againsi all countries
exporting a given product. This issue has been a dilemma in the use
of the GATT szfequards provisicn since the 1850s; The Mylsifipre
Arrangement dealing with trade in textiles and clothing orocucts 45 a
derogation from the provisions of Article XIX. It allows seiective
action to be taken in these prodyct aress in exchange for more fracise
rules an the taking of such acfion and a system of mulfilateral
surveillance. In other situatians, countries have rasarted to the usz
of valuntary export resireints which are a form of selecTivity and
which are concluded outside the purview of GATT.

7. While technically the negotiations on safaguards continue 1in
Geneva as part of the GATT work programme, there saems to be Iitile
concarted political will at this stage to conclude such negotiations
befare the start of a new round of trade negotiations in the GATY.
There is general greemen* however, that concluding a safequards
agreement would De a key ObJEC ive im a mew round. It is probably not
practical to think of rea1 zing that objective prior to the conclusion
af the new round of tride pegotidtions,

Canada=) 5. Discussions 4o Date

8. Both Canada and the United States have been freguent users o7
Artigle XIX. Fairly early on in the use of this article, & diffaresce
af opinien arpse setween Canada and the United States as to the
cireumstances under which a contracting party had the right to suspend
substantially équivalent concessions under Article XIX, and
consequently to use this right as a means of securing cumpEnsa;iun

-- usualiy in the form of reduced tariffs -- from the country which
touk the safeguard ac+fun. The Americans maintained that any
safequard action :nnst1~uted an impairment of American GATT r.ght and
therefore ought to be "pafd for". The Canadian view was that i7 the
article were properly .applied, payment ought not to be necessary, The
resuls of this situation was that in most situations where Canada fook
a safequard action affecting American imperts the United States
insisted on recaiving Compensation, and usualiy did. On the other
hand, Canada did nat request compensation from the United States afis
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being satisfied that the safeguard ac.ion was in conformigy with
United Statas' GATT obligatians, = was ngt until the recent acticn
by the Unitad Statas on specialty stee1 impor=s that the Canadfan
government aver actuzily used its rights to suspend concessians under
GATT Artfcie XIX. In tnis situation the suspension was revoked when
tre United States effected campensation in the form of removing cement
from the buy-American pmﬂsmns af the Surfage Transporzatidn
Assistangs Act,

8. - Partly 25 a result of these different views cver the
interpretation of Articla XIX, But more importantiy to try 2nd reducs
thae adverse impatt af sa‘egua.rd actions on the ather party,
discussions were under=aken hetween [anadian ang American piffcfals to
sry ta work aut an improved understanding om now safeguard gctions oV
Canada and the United 3tates ocught to Ge managed in @ bilatera]
context. A Memaramqum of Understanding was eventually conciuded and
wgs sTgned on 17 Fepbruary 1984 by the Unized States Trade
Representative and the Minfstar for Intarmatianal Trads, The
Undergtanding provides for a 20-day notificition peried if a party is
eonstdering taking a sategudrds acTion, It was 1-1ta-1d&d that this
serigd of time could be used to try to modarate apy adverse impact of
+he muanded measure on the other party. Such moderztion can de
affacted by tachnigues such as a1tera1:wn ¥ the produgt-covarage of
«fa measure ar through the use of ° pr".ce breags” which can be usad 3
axempt . donds abgve a gerTain valua from a safeguards action. Such
wecmicuas help provide a de facto form af selectivity while remaining
in leqal conformity with GAv:. A further incantiva ta :ancr'lnc “he
measure s provided by a pravision in the Understanding thrat tre
adversaly afTeciad exp::r*'l ng sarty will not nermally =xerr:-| sa 13

= giits to suspand substantially equivalent concessicns if there is A0
advapss Tm'par:* of the. safeguard measure on ivs trade.

Roia: af :anadanSA Bitatersl Understanding

10, There has not bean suificiant experignca witih the Canada/USA
Memorandum 3f Understanding on sateguards o astass fully it3 role and
value, Ia the period since whe Undeﬂ.a;nd'rng wgs signed in February
1984, the President has rejected action under Sectfons 201-203
following two USITC recommendations {carbon Steel and capper} which
would have had $1gn1fﬁcant adverse trade implications for Canada if
implemented. In bath cases, thare was intensive gowmﬁent-tn-
government consyltation prwr o the President's -::et.rm'lnatwn
providing an opportunity o register fully Canadfan views. On the
asher Hand, the Y.3. orovidod no advance netice and 4id net afford an
appartunity to cansuit with respect to action under Section 22 of the
riegitural Adjusmment Ae* of 1933 to resarict fmports of
sugar=containing sroducts. Jinde rapruary 1984, Canada has ex%ended
the Areiele XIX action om footwear and mpTemnted an Article XIX
ac+ion on beef. ‘in the case of faotwear, the U.S. was notéfied of the
extension wall in advance of the affective date of the extension but
onty aftar the goverament had taken its decision to extend the
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measure. he U.5,, with scme justificatfon, regarded th15 aporoach as
being inconsistent with the spirit, if not the letter, of the
Understanding, On the other hand, the Canadian measures on fagtwear
have, over the years, been xaw1ared 50 4% to minimize adverse effects
on v.-. export interests and the U.S. has not gxercised its rights
under Article XI¥ to suspend cancessions. the case of beef, the
U,5, was given advance notice (less than the thmrty days env*saqed by
the Understanding) of the government's decision to restrict imports
but aczin was not afforded an coportunity te consult while the
safeguard actien was under cansideration., However, the Canadian
mMeasure was suhsequent1y tailored 50 as %0 minimize adverse effects on
U.S. export interests and in this situation also the U.5, has not
exercised its Article XiXx rights to suspend concessions.

The Safequards System in Camada and the United States

11, Canadian legislation provides varicus ways in which
safeguards action can be taken, It should be noied at the outset
that, with the limited exceptions of the textiie and clothing sector
and af pet1f1un5 by an affectsd industry for removal of the general
nreferential tariff, there is no rignt of direct petition in Canada
for the imposition uf sateguards measures by comfanies, unions or
private individuals. This factor. renders the Canadian system muGh
simpler than the U.$. system in administrative terms. Section € af
the Customs Tarff{ Act parmits the fovernor-in-Council *¢ impose a
surtax an imporss for a maximum of 120 days, pursuant to a report by
the Minister of Finance that, in his judgement, goods are being
imoorted into Canada wndsr such cancitions as to ¢ause gr threaten
serious injury to Canadian producers of 1ike or directly competiTive
gnods.  Such a surtax may he extended with the censent of beth Houses
gf Parliament or fa11nw1ng a finding of injury by either the Canacian
Impart Tribunal or the Textile and E1oth1ng Board. {A surtax may also
be imposed irmediateiy upan the basis of an injury finding by either
of these two bodies.) Any surtax has a maximum duration of thres
years and 2 reimposition of safequards measures in respect of the: same
sector can oniy be dame on the basis of 3 new finding of injury by the
Canag¢ian Import Tribunal. The government may aiso chocse to introduce
tari ff rate guotas {{.e, pracedures which provide for a higher tariff
once a speci fied quantity has been imported).

Section 5 (2) of the Export and Import Permits Act permits
the Goverpor-in=Council, on the recommencatian 6t Tne appropriate
minister, to fmpose gquotas an imports based on @ finding by the
Textile and Clathing Bcard or the Canadian Import Tribunal that gocds
are being imported or are, 11ke1y to be imported sa as o cause Or
threaten to cause serious injury to Canadian producers. The 1982 Meat
Imnort Act provides for limits on imports of fresh, chilled, ang
trozen beet and veal whenever the govermment determines that

srcumgtances in beth the domestic and world markets combined are
Tikely to cause injury to domestic producers,

Y
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12. The y.%, has in place a highly tegaiistic system for

aroviding import ralief, direct agcess to which is avaflable to .3,
producers and labour. In addition, the threat of Tegislated trage
restriceive action by Comgress <an be as damaging as Tegrl actian
itsalf in terms of its impact on the investment climate in Lanada arg
the Tevel of exparts to the USA,

13, The princinal trade remedy legislation for praevicing relief
from injurdous fair import competition is contained in

Secmions 201-203 of the Trade Act of 1374 a5 amended, Adaitiomal
relevant Tegislatian inciuaes Section o2 of *he Agricultural
Adiustment Act of 1233 as amended,. the Meat Impers ActT a7 197%, and
Sectidn Caz of wne irade Ixpansion At oF TS6e \Raziondl secdrizyl.
Morsovar, there i5 3 range of croguct/sectaor spectfic tegfsTatian
praviding zutharisy <o impose import restrictions, e.g. sugar
{headnota authority for guotas), urapiym (Atomic Zrersy Act) and sigel
(S+ee] Impart Stabilization Actl.

14, Saction 207 nravides for the -fniziation of an fajury
invastigation by the USITE at the reguest of an incustiry, the
Administratian ar the Congress. The USITC must detarmine whether
imparts have increased such.as to be 2 substantial cause ("2 cause
which is ‘mportant azmd not Tess than any other capse"} or threat af
serfous injury to the 4.5, industry producing a like or compertizive
product. The USITC has takem 3 relativeiy rigorous. approach in
Section 201 detarminations resulzing in 2 sumber of na=injury findfngs.

15, Since T97%, £3 investigations have Deen initiated af wnich 22
have resuited in no=injury determinations.

18, The USITE myse submit its findings and, if arfirmative,
regarmendations for import relief o the President, withim six menthg
of the date of commencement of the action. The Fresident then has &G
days within which to accspt, reject or medify tie Commissian's
recommenda=ians. Section 203 authorizes the President to provide
‘mpore relief in the form of ingreased tarf{f¥s, tarif?y rate quotes,
auantitative restrictions, arderly mMarketing arrangements or 3ny
corpination aof sych actions, There are statuzory limitatfons on ihe
dquration of impoit reTief and provision for Congressignal dver-ride cf
Pregidential action which divfers from the USITC recommendation.
ireort restrictions can be imposed an & selegtive Dasis Dut as 2
pracsical matter have been appiied by the H.5. on an MFN basis exdept
in zases where the Administration has seught woluntary axport
restraints from forefgn countries, The PFregident 15 also required
ynder 5,202 tp evaluate the extept to which adjustment assistapce i3
avaiiable to workers and firms in the fndusery and may direct '
expedi tious censideration of patitions for such assiscance.
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17, The guasi-judicial Section 201 process is-expensive for bSoth
petftigners and foreign producers. Some major Sectign 201
inves=ications have involved miilions of dollars in legal fees.
Moreover, Trom the perspective of the domestic petiticner the results
are uncertain both with respect to an injury finding and the
discretionary authsrity which rests with the President.

1€. The USA/Israel Fres Trade Area agreementi and the Cardibbean
Razin Eﬂ:nami; Rergovery ACt provide for impori reiief action with
respect %0 imoorts arf products in such increased guantities 235 To Da &

subst ant -al cause of sertous injury or threat thereof. In the case of
the Caribbean Zasin legislation, covered products are exempiad from
Seckion 203 measures unless the USITC makes an affirmative
dererﬂ1watwcn that injury is directiy attributable to imports =11g1h1=
for duty-free treatment under the agreement. There 15 provisicn Tor
exempting. Israeii products fram import relief measures of general
application if the U.$. considers that imports of the product in
guestion from Israel are not 2 significant cause of the serious
injury. The USITC must include in its Section 2 rﬂpcrt %0 the
Presidant, advice on whether and o what extent its injury findings
and recommended relief apply to imports frem Israel. n addition,
under 50th the Caribbean Basin and lIsrael agreements, “here is a.
special Tast track procedure permitting emergency act1un by the
Secretary of Agricuiture with respect to perishabie agricultursl
oroducts pending the resylts of @ full scale investigation under
Sections 201-203 of the Trade Act of 1974, a5 amended.

dandling of Safequards in Qther Bivateral Free-Trade Agrzements

19, The ;ruv151ons of the Stocknolim Conventign of 1960 which
cregtad the European frae Trade Arda [ZriAj are oT sgme relevence to
the discussion of Canadz=l).S. Free trade. Articie 20 of the EFTA
Canvantion of 1260 dealing with difficulties in particular saciars,
establishes 2 mechanism for the taking af saveguard actions in trade
between EFTA countries. The article was revised in 7520 to reguire
prior concurrence by the EFTA Council befare measures cam be applied.
There nave heen few cases under the article and it has not been
invoked recently. EFTA officials sugoest however, that where
inter-EF7A trade does create pressure on & sensitive sector, there are
usualiy bilateral “corridor discussions" that "resolve or foniain the
situation”, for exampie.. “through the exporting=country guvernment
influencing its private sector”. In the case ¢f EFTA it wouid z=em,
trerefore, that while there s provision for the taking of safequard
action in the free-trade agreement, informal means are more frequently
used to resolve such proplems.

z0. Free-trade agresments between the individual ZFTA countries.
and the turopean Cormupity do contain a provision for the taking of
safeguard action normally following consultations in the Joint
Commission estabiished to administer the agreemen., ogr preceding such
consultations, in cases of urgency. There is provisian for
compensats ry action for the adversely affected party.
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2T, The Agreement on-the Zstablishment of a Fiea Tride Area

watwaan 15rae] ang the UmMit=d StaiZs provices, Whgar .Ariicle 3, for
TORSUTZTIGNR I7 SRE EVEAT THAt ai=ner party takes a sateguards action
affecting the trada. of the gther pargy. There is aisa a provision
greventing safegquards from being applied to tari7f reductions unless
such reduceidns caused serigus inguiry or the threzt thereaf tc
domestic producers. Most impartantly, Arcicle 5(3) provides fsr
gxemption of sach party from safeguards measyres taken Dy the Sther
party wherg the first party is net a significant cause gf or threaz
of, serfous injury.

27, The Australia-lew T2aliznd Closer %Tconomic Pélations Trads
Agreerant provides, Uncer Articie I/, far The possiDiIity o7 eiiner
narty impasing safeguards in & variety of stmictly defined
circumstances. Ourng the transition peridd, there is 2 pravisian
requiming the parsies to iaveke safaguards oniy as 4 last resores,
After the tramsition period i3 over, the ~izhe to impose sateguards is
#ureher restricted by the impesiticn of mangatary cansultation with
the other gavernment and referrai of the maryet disruption i58ue tl a
sovernment advisory beard for & repert. The rght to take safeguards
measures only exists im reTation to defined types of injury including
injury arising directly from trade libaraiization gecurring a3 2
resilt af aperstion of the agreement and injury arisipg fram
government Tncantives to expart, There are alse gereral otlizasicns
including a duty not to mestrict trace in zhe apglicazian of
safequards measures whenever pessidle and an goligazian not o imoesa
more onerous safequards on the giher party than are applied to simiiar
goods from third gauntries. Safeguards nmeasures can gnly be anplied
for a magimum of two vears and the carties are dirzgted Lo MEsume
trade Tiberalizagion after tarminazticn of the safeguards measures.
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