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The result of the labours of the Commission for the con-
solidation and revision of the Rules of Practice for the High
Court of Justice for Ontario has been published. The Rules
consist of 1214. Appended thereto are forms, with tariff
of costs. We propose in our next issue to refer to the
changes and additions that have been made.

It has been stated more than once. and with truth, that
the recent appointment of Colonial Judges to the Judicial
Committee " the Privy Council is an important step towards
Imperial Federation. Qur English namesake asks whether
the Bar is to render the same service in this connection as the
Bench, and takes exception to the proposal that . member of
the profession in any part of H. M. possessions should be free
to practice in any other part, on the ground that * one Bar
for the whole empire would inevitably mean the weakening
if not the destruction of the disciplinary control of the pro-
fession.” There is something in this, but things are moving
in the direction of federation, and difficulties such as these
will of course have to be faced and dealt with when the time
comes,

We would suggest to our namesake of Albany that he
should let the politicians discuss the arrangements of the
Canadian Government in respect to the Klondike gold mines.
The indignation of the editor is entirely misplaced, and he is
evidently not fully informed of the facts. We can also assure
him that there is no fear that *the Canadian Goverament
will find its hiands full in enforcing the outrageous regulations
it has, in its inordinate greed, seen fit to impose.” The editor
should not judge of the management of such matters by
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knowledge acquired in his own country. The swift justice
meted out by such men as Chief Justice Begbie and Mr.
Crease, who maintained the supremacy of the law in British
Columbia forty years ago, the strict and admirable order pre.
served in Rossland in recent days, notwithstanding the pre.
sence of a large number of roughs from the United States
and other countries, and the firm, wise and humane manage.
ment of our Indians by the North-west Mounted Police are a
sufficient promise that Commissioner Walsh will keep up
the reputation of British justice on the Alaskan boundary,
protect law-abiding citizens and collect all Government dues
without having to call in the assistance of Judge Lynch,
who still seems in all the States of the Union, with the
exception of those in good old New England, a necessary and
much invoked official.

THE « SWEAT BOX.

The inquisitorial practices of French courts appear to be
gaining in favour, if net with our courts, at ali events with
some of the officials concerned in the administration of our
criminal law,

It was recently arnounced in the newspapers that the boy
Allison, under arrest at Galt, charged with the murder of Mrs.
Orr, had, while a prisoner and despite the protests of his
counsel, been subjected by detective Murray of the provincial
force, to a “sweat-box" cross-examination of five hours
duration.

No friend of the accused, not even his counsel, was per-
mitted to be present, and the Crown officer has not made a
statement as to the information elicited from Allison ; but,
as the result apparently of the inquigition, it was immediately
afterwards announced by the newspapers that the Crown had
dropped every other line of investigation and was working
solely on the theory that Allison was the guilty party. One
of the leading papers of the Province went further and
stated that the verdict of the coroner’s jury, which at that

o
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time had only held one session and had then adjourned for
further evidence, was sure to connect Allison with the
murder.

The British rule that no person accused of a criminal
offence shall be compelled to convict himself had its origin
doubtless in a proper sense of fair play. In the United
States, while the rule still holds good in the letter, it is often
grossly outraged in the spirit; all sorts of expedients being
adopted by detectives to worm confessions from accused
persons, «ud then the detectives’ evidence is accepted at the
trial. Qur judges have so often and so strongly expressed
their disapprobation of American methods in this respect,
that the wonder is that a veteran Canadian officer should
have lent himself to them. The effect of the trial and con-
viction of Allisca by the detective and the newspapers
may, however, as has happened in previous cases of a simi.
lar character, have an opposite effect from that intended.
Anything like coercion of a prisoner by officials creates pre-
judice against the officer and sympathy for the prisoner, In
the present case, the prisoner being a mere boy, and, it seems,
a stupid one at that, it can readily be imagined what use a
clever counsel will make at the trial of the treatment his
client has received at the hands of a Crown officer and the
newspapers.

It is as undesirable that a prisoner should be convicted
on the strength of impressions formed by opinions of detec-
tives and irresponsible and frequently very ignorant reporters,
as that he should go unpunished. to mark the disgust of the
jury at such unfair and un-Rritish treatment. It is possible
for the Government to prevent objectionable action on the
part of its officers, but where shall we find anyone who can
restrain newspaper reporters, who, in their anxiety to pro-
duce interesting “ copy,” recklessly create impressions which
should ony be formed after hearing legal evidence given at a
judicial hearing?
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SOME MINOR POINTS REGARDING THE STATUIES.

Now that the decennial revision of the Ontario Statutes
is progressing, it may not be amiss to notice briefly some
minor points connected with statutes and statvte making.
The aim of this article will be more in the direction of inter-
esting students than oi furnishing matter of much practical
benefit to the legal profession; and more, perhaps, regarding
statutes in their literary, than in their legal aspect,

A (British) Act of Parliament or statute, has been de-
fined to be “ A law made by the sovereign, with the advice
and consent of the Lords, spiritual and temporal, and the
Commions in Parliament assembled.” (Blackstone.)

The introductory words, constituting, or including the
preamble, have remained substantially the same for centuries.
There is usually a clause beginning with “ whereas,” fol.
lowed by these or similar words: * Be it therefore enacted by
the King's (or Queen's) most excellent Majesty, by and with
the advice and consent of the Lords, spiritual and temporal,
and Commons, in this present Parliament assembled, and by
the authority of the same.” Some ancient statutes, however,
are in the form of charters or ordinances, proceeding from
the Crown, and in which the consent of the Lords and Com.
mons is not expressed.

The formula for Upper Canadian Acts, under the old
regime (1792) was: * Be it therefcre enacted by the King's
most excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the Province of Upper
Canada, constituted and assembled by virtue of and under
the authority of an Act passed in the Parliament of Great
Britain, intituled, ‘ An Act to repeal certain parts of an Act
passed in the fourteenth year of his Majesty’s reign, inti.
tuled ‘ An Act for making more 'effectual provision for the
government of the Province of Quebec in North America,’
and to make further provision for the government of the said
province,’ and it is hereby enacted,” or “ and by the authority
of the same,” the latter words being used in the Acts of the
oth July, 1793, and thenceforward. This form was retained
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down to the year 1840, excepting that the word ‘“ King " was
replaced by “Queen” in the year 1838. This was at the
« Third Session of the Thirteenth Provincial Parliament of
Upper Canada, met at Toronto on the twenty-eighth day of
December, in the first year of the reign of our Sovereign
Lady Victoria.”

After the union of Upper and Lower Canada under the
Imperial Act of 1840 (the union taking place in Feb-
ruary, 1841), the formula for Canadian Acts was (after the
usual introductory clause beginning with  whereas ') as
follows: “ Be it therefore enacted by the Queen’s most excel.
lent Majesty, by and with the advice and consent of the
Legislative Council, and of the Legislative Assembly
of the Province of Canada, constituted and assembled by
virtue of and under the authority of an Act passed in the
Parliament of the United Kingdom of Great Britain and Ire-
land, and intituled, ¢ An Act to reunite the provinces of Upper
and Lower Canada, and for the government of Canada,’ and
it is hereby enacted by the authority of the same.”

The first Parliament of Upper Canada met at Newark
{now Niagara), 18th September, 1792, The first united Par.
liament met at Kingston in 1841. The last formula, above
given, continued to be used down to the year 1855 ; the Acts
assenteg to on the 1g9th and joth days of May of that vear,
being thus introduced.

On the latter of these dates an Act was assented to called
“An Act to alter the mode of drawing up the Provincial
Statutes.” (18 Viet. ¢. 88). By s. 1 of this Act the
form of preamble then in use was abolished and replaced
by the following : * Her Majesty by and with the advice and
consent of the Legislative Council and Assembly of Canada!
enacts as follows: "

The reason for the change is thus stated in the preamble
to that Act: « Whereas the form in which the Provincial Sta.
tutes are drawn up is needlessly prolix, rendering their pub-
lication too expensive, and tending to create confusion in the
laws, in lien of facilitating their comprehension; and whereas
the recital in the preamble at the beginning of each statute,
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of the authority by virtue of which it is passed, may be made
shorter.” Thechange thus effected has,no doubt, accomplished
all that was expected of it in regard to asaving of expense in
publication. Whether the comprehension of the s atutes has
been in a like degree facilitated, may not be so apparent.

The second section of the Act provides that *“ after the
insertion of these words, which shall follow the setting forth
of the considerations or reasons upon which the law is
grounded, and which shall, with these considerations or rea.
sons, constitute the entire preamble, the various clauses of
the statute shall follow in a concise and enunciative form.

The form of preamble provided by this Act continued in
use down to the time of the confederation of the provinces
(1867). By 31 Vict. (D) c 1, s 1, it was enacted that
“The following words may be inscnbed in the preambles of
statutes, and shall indicate the authority by virtue of which
they are passed: ‘Her Majesty, by and with the advice and
consent of the Senate and House of Commons of Canada,
enacts as follows: " Following this, s. 2 of 18 Vict., show-
ing what shall constitute the preamble, etc., is re.enacted.

By 31 Vict, (O.) c 1,8 1, the form provided is: ‘Her
Majesty, by and with the advice and consent of the Legis-
lative Assembly of the Province of Ontario, enacts as fol-
lows:” And again 8. 2 of 18 Vict, is re-enacted. No change
has since been made in the preambles to our Acts of Parlia.
mwant. Byclause “thirty-ninthly” of s. 7 of each of those Acts
(the Interpretation Act), “ The Preamble of every such Act
as aforesaid shall be deemed a part thereof, intc aded to assist
in explaining the purport and object of the Act.”

So much for the ‘“Preamble”; and now, shortly, as to
titles of statutes, The titles of some statutes being rather
lengthy (or, perhaps, needlessly prolix), the citing or
referring to such, in other Acts, or in legal pro-
ceedings, where thought necessary to give the title in
extenso, would be a matter of some inconvenience. And in
comparatively early times, ¢ short.cuts,” somewhat in the
nature of soubriquets or nick-names, were occasionally
resorted to; and the name of the place where the Parliament
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was held, the subject matter of the statute, the name of the
member introducing the Act, or the initial words of the Act
were used to designate the Act intended. Instances of such
were “ The Statute of Westminster 2 ” (or De Donis) 13 Edwd.
I,c.1; “The Statute of Marlbridge” (52 Hen. IIIL, c. 23);
“ The Statute of Mortmain” (9 Geo. IT,, c. 36); ‘ The Nullum
Tempus Act” (9 Geo. IIl,, c. 16); “Lord Campbell’s Act”;
“Lord Denman’s Act,” etc,

About the year 18350. ‘2 England, and shortly after that in
Canada, © short titles ” 1.2gan to be introduced, authorized by
the Acts themselves, sometimes with the vear in which
passed, and somctimes without, Among such were, in Eng-
land, The Common Law Procedure Act, 1852 ; The Merchant
Shipping Act, 1854 : The Bankruptcy Ac,, 1869 ; Law of Evi-
dence Amendment Act, ete. Of wuch Canadian Acts may be
noticed: The Common Law Procedure Act, 1856; (see sec.
317 of that /.ct), The Municipal Act; the Judicature Act;
The Post Office Act, 1867, etc.

The proper division of statutes into chapters, clauses,
sections, etc, and their numbering, seems to have been, at
times, matters not altogether free from difficulty. One
learned author says: “Statutes are numbered according to
rather an inconvenient arrangement ; the entire Acts of one
session are considered as forming two collections or volunies,
one of Public, and one of Private Acts, each Act forming a
distinct chapter, and sub-divided into sections.” (Brande.)
Wharton (Law Lexicon, 8th ed., p. 15,) says: “ All the Acts
of a session together make properly but one statute, and
therefore, when two sessions have been held in one year, it is
usual to mention stat. 1 or 2,” ete,

This matter of the division of the statutes into chapters
and sections, etc., has on several occasions been the subject
of judicial comment. ¢ The Consolidated Statutes may be
treated as one great Act, and the several chapters as being
enactments which are to be construed collectively, and with
reference to ohe another, just as if they had been sections of
one statute, instead of being separate Acts.” Per ILord
Westbury in Boston et al. v. Lelievre ot al., LR, 3 P.C, 162,
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“The word ‘section’ does not necessarily mean one of
the divisiors of an Act numbered as such; but may refer, if
the context requires it, to any distinct enactment, of which
there may be several included under one number:” see Dain
v. Gossage, 6 P.R. 103: head note 2. *“The word section has
no technical meaning, nor indeed any very exactly defined
meaning. No doubt it is uswvally zpplied to the numbered
paragraphs of an .ict.” . . . . It meansa part divided
orcut off” . . . . *“If apiece ¢f chalk were broken in
two, each half would be a piece of chala nd so, if the sec.
tion of an Act consisting of distinct parts, be daivided, I do
not see why each part should not, in one sense, be called
section, because each is really a distinct enactment, althovgh
each would not be a numbered paragraph.” (Per Mr. Dalton
in the same case.)

Canadian statutes have usually been divided into clauses
or sections, numbered consecutively, beginning with nuniber
1, following the preamble. Down to the year 1857 Roman
numerals continued to be used for the sections, as I., I1,, 11,
etc.: Arabic (or Brahmanic) numerals, 1, 2, 3, etc., were firsc
used for the principal sections ‘n the statutes of 1858 (22
Vict.), They had been in use fo- some time previously to
that for sub.sections. The change from Roman to Arabic
numerals was cerfainly an improvement,

The evolution of the sub.section is a matter of some i...
terest. There seems scarcely to be a trace of what are now
known 1s sub.sections in our early statutes. They appear for
the first time, I think, in the statutes of 18352 (16 Vict,, ¢. 22).
The main or principal sections, were then, as we have seen,
designated by Roman numerals. Where sub.sections were
added Arabic numerals were used, beginning with number 1:
and the reference would be, if the first sub-section were in-
tended: * Subsection 1, of seftion ---." For instances of
this manner of numbering, see sections IL., IIL, V., VI, of
chapter XXI7. of the statutes of 1852, What might be
called sub-sections were in usc at an carlier date, but they
were either not numbered (se. 33 Geo. III, 1793, ¢ V., s
1t 1o & 11 Viel, 1847, ¢. 45, 8. 111), or were clauses of a
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section. (See g Vict,, 1846, c. 20, ss. II, IIL, XIII; and c.
27, 8. L.)

The statutes . 1854 (18 Vict)) furnish, I think, the first
instance of numbering the sub.gections according to the
method now generally adopted. Section I. of chapter II. has
one sub-section, and that is numbered 2, the main section
having the Roman numeral. Section X. of chapter 3 has
several sub-sections, beginning with number 2. Sections XI.
and XII, are similarly composed. From this time onward
the fortunes of the sub.section have been marked by vicissi-
tudes.

Section 1 of 19 Vict,, ¢.X1. (1836) has one sub-section not
numbered, Section XIX. of ¢. 14 has several sub-sections not
numbered. Section IV, of ¢. 17 has several sub-sections be-
ginning with number 1. (Perhaps, however, these may have
beern reckoned as me » clauses.) Section IX. of ¢. 101 has
several sub..ections beginning with number 2. So have sec-
tions XI, XVI, XXIV, and XXV. Section III. of 20 Viect.
{1857), ¢, 22, is followed by three subsections or clauses, in
the form of provisos: * Provided first,” ** Provided secondly,”
“Provided thirdly,” and then follows: ¢ Provided alwavs,”
numbered as section IV'!

Chapter 40 of the statutes of that year (1857) furnish many
examples of the numbe 1~ of sub.sectir as beginning with 2;
or taking wbat would he the main section as the first sub-
section. Passing now a decade, we notice in the Statutes of
Ontario (31 Vict,, 1868) a return to the former method of
numbering. Chapters 19, 20, 29, 51, exhibit numerous ex-
amples of what would seem to be the proper method of num-
bering. That is, where the principle scitions are properly
numbered as consecutive divisions of the statute, and where
sub-sections occur, their numbering in every case begins with
number 1, See especially sections 8, 14, 18, 24, 39. 435, 40. 47,
48 of chapter 29.

The next volume of the Ontario Statutes (32 Vict., 1868-g)
presents us with as many specimens of the modern, and what
seems to me the incorrect mode of numbering, that is, where
the first sub-section added is numbered 2. See especially
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secs. 1, 10, 13, 14 of ¢. 4. secs. 4, 9,17, 22 of c. 6; secs.
7, 12, 18, 20, etc,, of c. 21. And from this time forward,
this mode of numbering has become decidedly predominant,
sometimes the principal section being numbered twice; first
with it> proper number as a section, and then with the figure
1in brackets (1) as a sub-section, ~nd sometimes this is
omitted.

The former, and what I am inclined to call the common
sense method, cannot, however, as yet, be said to be a wholly
extinct species. Sec. 4 of ¢ 6 of the Ontario statutes of
1892 has sub-sections beginning properly with (1). Sec, 4 of
c. 34 of the same statutes has sub.sections beginning with
(1). Sec. 4 of c. go of the statutes of 1893 has sub.sections
beginning also with (1). Sec. 2 of c. 15 of the statutes of
1895 (Ont.) provides that *“s. 140 of the Jurors’ Act is
amended by adding thereto the followirg as sub-sections, 1,
2 and 3 of the said section.” And s. 10 of the Municipal
Amendment Act of 1896 provides that: « The following shall
be added to s. 44« of the said Actas subwsec, 1.”

While tracing the development of the sub-section I have
tried to discover the reason that induced our statute-makers
tc adopt the present style of numbering., A5y scarch has
been fruitless. I know of no ground upon which it can
fairly be defended. Let us examine its working a little fur.
ther. Take for instance s. 210 of the Municipal Act (R.S.0.
1887, c. 184). By s. 8 of the Municipal Amendment Act,
1891, this was repealed. * and the following substituted there.
for.” Then s. 210 is re.enacted with some modifications, as
sub-sec. (1); followed by a sub.section numbered (2). And
these were reenacted in the Consolidated Municipal Act
of 1892, Now, in citing *his will the principal section, or
what was such, be called sub-sec, (1) of s. 210? By s, 4, sub-
sec. 2, of the Municipal Amendrhent Act, 1896, sub.sec. (2)
cf s. 210 isrepealed. Will what remains of that section be
now cited as sub.sec, (1) of s. 2107?

Are all sections of a statute really sub.sections, travelling
inco;mito, to be revealed in their true character only when an
extra clause i3 added ?




English Cases. 563

As a matter perhaps worth mentioning in connection \ th
this, I have noticed several instances in our statutes, where
sections without ~ny :ub-sections, are numbered as sub-sec-
tions, (1), in addition to their p oper numbering as sections.

Before closing, permit me to direct the attention of the
student to the repor’. of the Commissioners to whom was en-
trusted the work which resulted in « The Revised Statutes of
Ontario, 1877.” This will be found in a convenient form in
Vol.XT., p. 7 of the CaNapa Law JournaL. Itisa carefully
prepared and instructive document, and will well repay per-
usal. And for able and interesting articles touching upon some
of the matters I have been discussing see '* Acts of Last
Session,” and * Private Bills,” at pages 35 and 68 respectively,
of the same volume of the LAW JOURNAL.

EpwARDS MERRILL,

Picton.

ENGLISH CASES,
EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.

(Registered in acoordance with the Copyright Aot}
TRUSTEE AcT, 1893 (56 & §7 Vict., C. 53, 8. 12), 8.8, 1—~{R.8.0,, €. 110, 8. 4, 5.8, 1)
—TRUSTEES FOR PERFORMING THE TRUST~-VESTING DECLARATION—MORTGAGE.
In ZLondon & County Banking Co. v. Goddard (1897), 1 Ch.
642, a mortgagor of land by deposit of title deed declared
himself trustee of the legal estate for the mortgagee, and
also gave the manager of the mortgagee power to rcmove
him from the office of trustee and appoint 1 new trustee. In
pursuance of this power a new trustee was appointed in place
of the mortgagor, and a vesting declaration may by the ap-
pointor, under the Trustees Act, 1893 (56 & 57 Viet.,, ¢ 33,
s. 12, subsec, 1 (R.8.0,,¢. 110, 8. 4, subsec. 1). The mortgagor
subsequently purported to convey the legal estate to a subse-
quent encumbrancer, with notice of the prior mortgage, and
the question was whether the vesting declaration had the
effect of vesting the legai estate as against the mortgagor's
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grantee. North, J.. held that it had, and the new trustee was
a “trustee for performing the trust " within the meauning of
the Trustee Act, 1893.

PRINCIPAL AND AGENT—SALE OF LAND BY AUCTION—AUCTIONEER, IMPLIED
AGENCY OF-—CONTRACT—SIGNATURE OF BY AUCTIONEER'S CLERK ON BHHALF
OF PURCHASER-—~REVOCATION-—~STATUTE OF Frauns,

Bell v, Balls (1897), 1 Ch. 663, is one more case to he
placed to the credit of the Statute of Frauds, that ever per.
ennial fountain of litigation. The action was for specific per-
formance of a contract for the purchase of land, and the case
turned on whether the contract had been signed so as to bind
the purchaser (the defendant). The facts werc that the de.
fendant attended a sale by auction of the lands in question,
and became a bidder, and the property was knocked down to
him: he left the auction room without signing the contract,
and, upon being subsequently applied to, to sign it, refuscd:
alleging, in effect, that he had merely bidden ar a puffer at the
request of the auctioneer, and not with the intention of bus.
ing. In the meantime a formal contract had been filled up
by the auctioneer's clerk, commencing I, George Balls,” and
the question was whether this memorandum was sufficient to
bind the defendant, notwithstanding the defendants’ refusal
to sign it. Stirling, J., held that although the auctioncer
himself might have bound the defendant by signing the con.
tract, yet that he had no power to delegate the authority to his
clerk, and that the memorandum drawn up by the latter was
therefore not binding on the defendunt, he not having by word
or sign authorized him to sign on his behalf, A weck after the
sale, at the request of the vendors, the auctioneer himself had
filled up and signed on behalf of defendant a contract, but
this was also held not to be binding on the defendant, on the
ground that the auctioneer's implicd authority to sign for a
purchaser can only be exercised at the time of the sale
This conclusion was arrived at apart from the question whether
a purchaser can at the sale revoke the auctioneer's anthority
to sign for him at any time before he ha~ actually done so,
although tb- learned Judge does say, that he shares with
Lord Romiily his reluctance to hold that upon a sale by auc-
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tion under ordinary circumstances the vendor or the pur-
chaser can say after a lot has been knocked down, «“I am dis-
satisfied with the price and withdraw the authority given to
the auctioneer”: see Day v. Wells, 30 Beav. 220.

ADMINISTRATION OF ASSETS —INSOLVENT ESTATE~CROWN DEST--PREROGATIVE
RIGHT TO PRIGRITY OF PAYMENT—PRIORITY.

In Re Bentinck, Bentinck v. Bentinck, (18g7) 1 Ch, 673, Stir-
ling J., determined that where the Crown is entitled to the
prerogative 1ight of payment of a simple contract debt in
priority to other creditors, and the assets are more than suffi.
cient to pay the Crown debt and specialty debts, that the
assets ought first to be apportioned rateably between the
specialty and simple contract debts, and that the Crown debt
ought then to be taken out of the amount apportioned to the
simple contract debts. It would seem as far as Ontaric .s
concerned that the prerogative right of payment in priority
to other creditors has been abolished by statute bLoth as re-
gards debts due to the Dominion: as to which see 14 & 13
Viet, ¢. g, and 29 & 30 Vict, ¢. 43 of the old Province of
Canada; and also as regards debts due to the Ontario Govern-
ment as to which: see R.S.0. cc. 94, 110 Attorncy.General v,
Clarkson, 15 OR. 632, 16 AR. 202, Maritime Bank v. The
Queen, 17 S.C.R, 637 1892, A.C. 437. !

Pracrick-~Discovery — PRODUCTION OF DOCUMENTS.—*' PONRESSION OR Powsr ™
SoLiciTor's LiEN—OrD. xxxi. r 12 (ONT. RuLEs 308, 513},

Lewis v, Powell, (18g97) 1 Ch. 678, is a practice case. In his
affidavit on production of documents the plaintiff stated that
certain documents were in the hands of his former solicitors
who “ hold them subject to their lien for their bill of costs
against me.” Their right to costs he disputed and claimed to
have a cross-claitn against the solicitors for negligence. fhe
defendant applied for a further and better afidavit and it was
held by Stirling, J,, that the affidavit was insufficient and that
the plaintiff was bound to satisfy the Court by atidavit that
he had done his best to procure the production of the docu.
ments, he therefore made the order asked for, giving the plain.
tiff leave to apply, in the event of his finding a difficulty in
the way of obtaining the documents.
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LicuT ~ OBSTRUCTION OF ANCIENT LIGHTS —CONTINUING TORT —ACTIO PERBONALIS
—--3& 4 W. 4,C 42,5 2—R 8.0, c. 110, 8. 9).

Jenks v, Clifden (1897, 1 Ch. 694, was an action to recover
damages for the obstruction of ancient lights. The injury
complained of was occasioned by the building of certain
evections by the late Viscount Clifden in 18g4; the defend.
ant was his administrator, and the question was raised
whether the injury complained of could be considered a tort
committed by the deceased within six months before his de.
cease, he having died more than six months after the
obstructive buildings had been completed. Kekewich, |..
was of opinion that the case was governed by Wovdhouse v.
Walker (1880), 5 Q.B.D. 404, and that the continuance of
the obstruction gave rise to a cause of action from day to
day, and therefore that the action was maintainable.

¢orreeponbence.

To the Editor of the Canada Law Journal.

DEAR SIR,—80 much has lately been written against ap-
peals from inferior Courts that it is unpopular to suggest a
case in which Ithink an appeal should be provided.

Under 53 Viet.,,c. 76, s. 5, a County Judge, Stipendiary or
Police Magistrate, has power to specify the county to be
charged with the maintenance of a boy committed by them
to an Industrial school, The charges for such maintenance
may amount to $1,00¢ or more, and an appeal is only given
tn them-—not from their decision, This is too important to
be without an appeal from a County judge or Local Magis.
trate. I lately observed a case where a Police Magistrate on a
complaint made under R.8.0, ¢. 234, s. 7, sub-secs. 4 and 3,
specified the county that should maintain the boy under 53
Vict., ¢. 76, s. 5, which I thought he had no power to do, as
the boy was convicted of no offenge under the last mentioned
act,  No general rule will be established till there is given an
appeal to a Superior Court Judge.

AL Suaw,

Walkerton.

[It seems to us that our correspondent is right.  Want of
space has prevented his letter appearing before—EnD, C.L. .|
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REPORTS AND NOTES OF CASES
Pominion of Canada.

SUPREME COURT.

Privy Counci! Reference.] [May 1.
IN RE CRIMINAL CODE, 1892,

Constitutional law—Criminal Code, ss. 275, 276— Bigamy—Canadian subject
narrying abroad—Jjurisdiction of Parliament.

Secs. 275 and 276 of the Criminal Code of 1892 respecting the offence of
bigamy are intra vires of the Parliament of Canada.  Macleod v. Altorney-
treneral of New South Wales (1891), A.C. 445 distinguished.  STRONG, C.].,
dissenting.

Newcombe, Q.C., Deputy Minise v of Justice, for Government of Canada.

Ontario.] [May 1.
BROUGHTON 7. TOWNSHIP OF GREY.

Municigal law — Drainage — Assessment- -Inter-municipal obligations as to
contridutions— By-law—Ontario Drainage Act of 187336 Vict, . 38
(O)~36 liet, e. 39 10.) RS O. (1387), ¢. 18g—Ontario Con.oiidated
Municipal Act of 180255 Vict., ¢, g2(0.).

Where the council of a municipality assumed to pass a by-law under
s. 595 of the Consolidated Municipal Actof Ontario (535 Vict,, ¢. 42) for the con-
struction, maintenance and repair of drainage works, and thereby to charge:
and assess lands inan adjoining municipality for benefit as for outlet in order
to raise the funds necessary to meet the cost of such works,

Held, reversing the judgment of the Court of Appeal for Ontario {23 Ont,
App. Rep. 601}, and of the Division Court (26 Ont, R, 694), that as the druin
only emptied into R natural stream. ~xtending into the adjoining municipality,
the lands in sa.d adjomning municipality purported to be affected by such by-
law were not assessable for a liability thereunder to crnribute towards the
cost of the works, and so far as they were concerned the by-law was ultra
vires of the initiating municipal corporation, and that a person whose lands
might appear to be afected thoreby or by any by-law of the adjoining muni-
cipality proposing to levy contributions towards the cost uf such works would
be entitled to have the adjoining municipality restrained fiom passing a con-
tributary by-law or taking any steps towards that end by an action brougit be-
fore the passing of such contributory by.law.

Appeal allowed, with costs,

Madee, for the appellant,

Garrenrn, Q.0 for respondent Grey,

MePherson, for respondent Elma,
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EXCHEQUER COURT.
BURBIDGE, J.] [May 3.
PETERSON v. CROWN CORK aND SEAL COMPANY,

Palents of invention—Action to avoid—Default of pleading — Judgment—.

Registrar's ceviificate—FPractice.

Upon a motion for judgment in default of pleading in an action to avopid
certain patents of invention, the Court granted the motion, but directed that a
copy of the judgment should be served upon the defendants, and that the
Registrar should not issue a cestificate of the judgment for the purpose of
entering the purport thereof on the margins of the envolment of the several
patents in the Patent Office until the expiry of thirty days after such service.

J. F. Smellie, for the motion.

BU ‘BIDGE, J.] {May 3.
THE QUEE. v, CONNOLLY,

Practice—Judgment by defauit— Reference fo Registvar.

Upon a motion for judgment in default of pleading to an information by
the Crown it appeared that the information, while showing that the Crown was
entitled to judgment, did not show cleatly the amount for which judgment
should be entered, and a reference was inade to the Registrar to ascertain the

amount,
E. L. Newcombe, Q.C., (D.M.].) for the motion.

Province of Ontario.

HIGH COURT OF JUSTICE.

Rosg, 1.} [June 29.
REG. FX REL. MCKENZIE ©. MARTIN,

Yoters lists—Finality of qualificaticn of wofer--Municipal election.

The voters' lists are final as to the qualification to vote at a municipal
election, and, on a motion to set aside the election of a member of a nounicipal
council, no enquiry will be made as to the elector's right to vote.

Judgment of Mr. Cartwright, Official Referee, affirmed,

Apylesworth, Q.C., o+ the motion.

H. M. Mowat, contra,

FERGUSON, | .

MCMAHON, |. {June 0.

May ». WERDEN.
Security for costs—Prior action—Costs unpaid—New plarntiff—Notice—~

Nominal and insolvent plaintiff.

Secutity for costs may be ordered where the costs of a former action for
the same cause are unpaid, even although the actions are not between precisely
the same parties, if the plaintiffs are suing substantially by virtue of the same
alleged title,

Bt RN O RNy

e
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McCabe v. Bank of Ireland, 14 App. Cas. 413, followed,

And where the title to property, the subject of the present and a former
action of ejectment, was shifted in the hands of the present plaintiff, to evade,
if possible, the effect of an order requiring the plaintiff in the former action to
give security for costs—the former action having been dismissed for default of
such security—and it appeared that the present plamntiff knew the history of
the prior litigation, an order for security for costs was affirmed.

The order was also maintainable upon the ground that the plaintiff was a
person of no substance, and the action brought mainly, if not entirely, for the
benefit of some unknown and unnamed person, not a party to the record.

J. A. Donovan, for the plaintiff.

Middleton, and J. M. Godfrey, for the defendant.

Bovp, C., MEREDITH, C.],, }
MACMAHON, |, § June 30.
McLEOD v. NOBLE.

Parliamentary elections—=Recount by Countly Judze—-Injunction of Higk
Court to vestrain— Jurisdiction—Disobedience of—Motion lo commit for
contempt for disobedience of injunclion,

The Dominion House of Commons is clothed with the like privileges,
immunities and powers as were, at the date of Confederation, enjoyed and
exercised by the House of Commons in England, which had the right to
determine all matters concerning the election of its own members, and their
right to sit and vote in Parliament.

In all matters not relegated to the Court, the House retains and exercises
its jurisdiction.

The preliminary recount provided for by R.8.C,, ¢. §, s. 64, is a delegation
pro tanto of parliamentary jurisdiction, and the presiding officer (County
judge) is one designated by Parliament, and responsible to the House for the
right performance of his duties.

On au application to commit for contempt of Court a barrister, who had
in argument as agent of a candidate urged a County Court Judge to disregard
an injunction staying proceadings granted by the High Court of Justice, and
proceed with the recount, ac! a returning officer who had under the direction
of the County Judge produced the ballots for the purpose of the recount,
notwithstanding that .he injunction prohibited him from so doing.

Fleld, that the plaintiif’ (the defeated candidate) had no narticular specific
legal ight as applicant for a reconnt which entitled him to claim a specific
legal remedy in the Courts,

‘That the Provincial Court had no jurisdiction to enjoin the prosecution of
proceedings connected with controverted elections of the Dominion, such as a
recoun! under 5. 64, R.8.C. ¢, 8,

That a County Judge having jurisdiction and baving issued his appoint-
ment for & recount the procuring of an injunction from the High Court was an
unwarrantable attempt to interfere with the due course of the election.

That the injunction being one the Court had no jurisdiction to grant was
extra judicial and void, and a thing which might be disobeyed.




570 Canada Law Journal.

And the application to commit was dismissed with costs,

Aylesworth, Q.C., and Shegley, Q.C., for the motion,

E. D). Armonr, Q.C., and Leighton McCarthy, contra, for the barrister,
Wm. Macdonald and R. A. Grant, for the returning officer.

Drovince of Rova Scotia.

SUPREME COURT, )

Full Court.) [May 8.
THE QUEEN o McLuob,

Abusive language —One justice cannot vy and convict for wse of —Summary

Convictions Acty R.S., sth sevies, ¢. 103—Acts of 1899, ¢. 30.

Defendant was convicted before a justice of the peace for the County of
Pictou for using abusive language towards H. on a public thureughfare, con.
trary to the provisions of R.S. (5th series}, ¢. 102, 8. 12,

Hetd, that the conviction was bad and must be gnashed, there being no
jurisdiction under the Summary Convictions Act, R.85. (5th series}, ¢. 103, as
amended by Acts of 1889, ¢. 36. in one magistrate to try and convict for such
an offence.

The motion being unupposed no costs were allowed. Terns were imposed
that no action should be brought by defendant,

/. J. Power, for appellant,

Full Court.} (May 8.
DUFFY 2 ADAMS.
Dismissal of action for gunt of prosecution —FEverdse of diserelion by trial
judge not entsefored with  Motion to postpons trial on account of absenc
of mtberial witness -Special civeumstances considered.

Plainttf brought an action for slinder December i13th, 1844, The
defence wus delivered July sth, 1895, Un Uctober igth, 18ys, there
was an order dismissing the action for want of prosecution, unless H was
brought on for trial at the next ensuing special term. The order was
not insisted upon and the cause came un for trial at the regular sitlings
in May, 1846, whey plaintiff moved for pesiponement on account of the
absence of a materid witness, whose evidence was selied upon to prove
the words complained of The witness had andertaken to be present, but
had not obeyed his subpaena. .

Held, that the ground upon which the postpenement was asked would
have been sufficient undvr ordinary circuwmstances, but that the circumstances
of this case being of an exceptional character, and the trial judge having exer
cised his discretion in refusing the extension of tune asked jor, the Court woull
not interfere,

F. 8. Wade, 0).C., far appellant.

] A Arclean, Q.. for respondent.
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[May 8.

Fuy Court.]
Biy MCASKILL 7. POWER.

of sale—Insufficient description— Finding of trial Judge

Property—Form of execution—Protection of sheriff.
fonoasb.'l‘]‘ of sale given by M. to plaintiff described the propert
farming ; One horse or mare, three cows, two heifers, sheep, cart,

g implements.”

[;:;i"; t%la.t the description was insufficient. . .
arm, s el:ldence showed that M., being about to leave the Province, sold his
arm,ungc , etc., to plaintiff, but rett{rned in a short time, and 9ccupxed the
ing anq :trha" agreement to redeem it, and treated the stock as his own, sell-

Hely .erw1se d.lsposmg of it as hf: s.aw ﬁt..
levieq » In an action brou.ght by plaintiff agains
the trialpfindthe stodf in s.atlsfac.tion of a judgment'recovere

He[djuf ge was right in ﬁndlqg the propt.:rty lc':wed upon to
Nameg of’t}i‘"hel‘,‘that an execution not.entxtled‘m the cause,

¢ date ; parties to the cause in whlcp the judgment was r«':cove

w Zn amount, was valid and sufficient to protect the sheriff.

J - 4. Henry, tor appellant.

- A. Chisholm, for respondent.

as 2o question of

y conveyed as
all my

t the defendant sheriff who
d against M., that
be that of M.

but giving the
red, and

Fy
1l Court_] [May 8.

WHITFORD 7. ZINK.

Pla: Motion for restitution of property—Costs.
derl:;nt'ﬁ_p“‘i‘:hased at sheriff’s sale goods of defendant which were sold
Theﬁcutmn issued on a judgment recovered by plaintiff against defendant.
tria] o, deJr“dgmenF under which the sale took place was set .aside and a new
€re aga: ed. This resulted in a second jud.gment for plaintiff, and the gof)ds
aside of tg sold a'nd bought in by him, buF, in the interval between the setting
OF rest tu‘,e first judgment and the new trial, there was a motion by defendant
ot lon of the property. o
fantime that the order applied for could not be made, plaintiff having in the
Ut that g fvamred a good title under the second judgment and execution,
ade wase en.d ant ha"mg been entitled to succeed at the time the motion was
F. p :;mled to an order for his costs.
ysd ade, Q.C., and W. B. A. Ritchie, Q.C., for pl
Ysaale, Q.C., for defendant.

aintiff.

Fy
1 Coun_] [May 8.

McDoUGALD 7. MULLINS.

o ?‘fa[ ]ud . .
= Reif—P”w” t0 amend order for judgment in cast o./ error in taking
Aty edy by aﬁpeal—l’rot/wﬂofary—Dutt’e.r purely mm,;/g.ﬂal,

35 tal e conclusion of the evidence given on the trial a verdict, by consent,

€n for plaintiff for one dollar damages, and an order was prepared‘

a
Se;
Sled ang f d i judge that the
ed. It subsequently came to the notlce’of the judge
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order had been taken with costs, and, stating that this was a mistake. and that
he did not intend to allow costs, he directed the prothonotary to produce the
order, and caused the portion of it relating to costs to be erused.

Held, that the judge had power to make the correction ordered.

Held, also, that counsel for plaintiff could not get rid of the order as cor-
rected by refusing to accept it, but must appeal.

Held, also, that the functions of the prothonotary being purely ministerial,
he was not justified in t-eating the corrected order as abortive, and in neglect-
ing tofileit.

D. A. Hearn, for plaintiff.

D, A. Cameron, for defendant.

Full Court.] [May s
THE QUEEN 7. Ga IN.

Canada Temperance Acl, 5. 117—Powers of Court to amend conviction limited
by—Word “ penalty? held to include impricenment under Code, 5. 3-7
Dmprisonment for first offeice— Where awurded for a g riod possidly more
than three calender months held bad.

Sec. 117 of the Canada Temperance Act limits the powers by virtue of
which the Court is enabled to amend or ignore defects in convictions as fol
‘ows : “If no greater penalty isimposed than is authorized.

Held, that the word “ penalty ¥ as used in the words quoted, includes im.
prisonment awarded under the Code, s 372, as an alternative puni.nment
under the Canada Temperance Act.

Held, further, that a conviction for a first offence under the Act which
provided for imsrisonment for go days in default of payment of the fine im.
posed, or of a sufficient distress, 9o days being possibly more than three cal-
endar months, was bad, and could not ba amended.

A. Drysdale, Q.C., for appellant.

W. B. A. Ritchie, Q.C., for respondent.

Full Court.] [May 8.
WENTZELL ET AL, o ROSS ET AL.
Real estate—Rescission of agreement for purcha e—Estoppel-—Dameges.
Plaintifis went into possession of land under a written agreement under
seal to purchase from deiendants. A portion of the purchase money was paid
on the completion of the agreement, and the balaice was to be paid on the
delivery of the deed. An action of :respass was brought against plaintiffs by
1),, who was in possession of the land at the time, having gone into possession
under a prior agreement of a somewhat similar character. On the trial of
the latter action an agreement was entered into in open Court, under which
plaintiffs agreed to relinguish their claim to the land on being repaid the
amount of their deposit with interest, and defendants agreed to convey the
land to 1),
Heid, that plaintiffs, having becc.ne parties to this agreement, were
sstopped from making any claim for damages against defendants, on account

L s

oyt o
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of the failure of the latter to carry out their agreement to convey to plaintiffs ;
that if plaintiffs intended to reserve such a right, they were bound to sa: so,
and could not by their silence mislead the parties into such a change of their
position 25 would materially affect their rights and liabilities.

Held, further, that the fact of the agreement betwee. giaintiffs and defen.
dants being u:ader seal did not prevent the parties fromt entevring into a new
and different agreement.

Held, also, the contract being one rclating to land, and defendants being
unable to make title, that, in the absence of fraud, plaiatiffs could not recover
damages for the loss of their bargain, but only for the expenses incurred by
them,

F. B. Wade, Q.C,, for appellant,

S A, Melean, Q.C., for respondent.

Full Court.) [May 8
CuLtoN z. HaRrRis,
Assignment--Held dad as against creditors—82dg - of fraud—Prefer-nees—
Smallness of asscts r velaticn to secuved clatms— Employment of as-
signovs 1o wind up business.

Defendant as sheritft of the County of Picrou levied upon certain goods
wncluded in an assigntheat riade by M, and E. to plaintiff for the benefit of
creditors, with certain preferences.

Heid, in an action of replevin brought by plaintff, the assignee, against
the sheriff, affirming the judgment of the trial judge, and dismissing plaintift's
appeal with costs, that the assignment was fraudulent and void as against cre.
ditors, iwor the following reasons :

{1) The assig»~e was a persoa totally igrorant of the business, and inca.
pahle of properly performing the duties of windinyg it up.

:2j Discretion was given to the assignee to expend money in connection
with the sale of the goods in the purchase of additional stock.

(3) The assignee was a brother-in-law of one of the assignors, and iived
in the same house with him, and was give. power to employ the assignors in
carrying out the alleged obyecte of the instrument, in st h a way as would give
the actual control of the whole concern to the assignors, or or . of than,

{(4) Notwithstanding forma! possession takun by the ass;gnee the business
was continued under the same managrivent as before, the assignors having
been employed by the assignee {or thit purpose.

(3) The control exercised by the assignee oaver the business was of a
purely nominal character,

Heid, further, that the provisions of the d=ed were e-pecially objectionablc
on account of the small value of the goods assigned, und the sxtent to which
they were encumbered by a L' of sale held by one of the credicors.

H. Mclnnes, for appellant.

H. T. Lovett, for respondent,
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Full Court.] [May 8,
O’BRIEN v, CHRISTIE,
Partnership— Winding np—Appeal by receiver against ovder for payment of

Judgment held proper—Preserving rights of creditors.

On the toth July, 1396, an order was made apponting H. B. 8. recsiver
of the irm of C. & O'B,, of which plaintiff and defendant were members, for
the purpose of having the affairs of the firm wound up. On the -gth Febru.
ary, 1897, application was made to a Judge at Chambers, on behalf of the S.
Manwacturing Co., a creditor of the firm, for an order for payment of the
amount of a judgment recovered by the company against the firm, out of the
funds in the hands of the receiver, or, in the alternative, that the funds should
stand charged with the amount of the judgment and costs, and costs of the
application. The application was resisted by the receiver and by plaintiff on
the ground that the firm was hopelessly insolvent, and that the granting of the
application would prejudice other creditors, one of whom had recovered judg-
ment for a larger amount than that due to the S, company. The order applied
for having been riuade the receiver appealed.

Held, allowing the appeal with costs, the costs below to be costs in that
proceeding ;

(1) That the appeal was a proper one,

(2) That the rights of creditors should be preserved by substituting an
order allowing the charge, but requiring an undertaking to deal with the funds
acccording to the order of the Court, the intention being to preserve to the
company such legal rights as they would have had in case the sheriff had
levied and sold under execution.

Kewing v. Aitvill, 34 Ch. D. 345, followed.

D. X, Grant, for appellant.

R, E. Harris, Q.C. for respondent.

Full Court.] [May 8.
ROUTLEDGE #. ROUTLEDGE,

Married woman—Real estate purchased with separate funds— Title taken in
name of husband-— Wife profected agasnst persons clasming under hus-
band— Evidence.

Plaintiff was a married woman owning separate property, and having an
income which was retained entirely under her own control, without any interfer-
ence or attempt at control on the part of her husband. The title to a farm
purchased for plaintiff was taken, and a mortgage for part of the purchase
meney was given in the name of the husband but the evidence showed that
the payment made on account of the purchase in the first instance, and the
subsequent payment of the balance for the purpose of obtaining a release of
the mortgage were made by plaintiff out of her own moneys. It also appeared
that the husband, when under examination in legal proceedings, by a trust
deed executed by him and deposited with his salicitor but never delivered, and
in other ways, disclaimed any interest in the property and recognized it as be-
longing wholly to plaintiff.
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Held, GRAHAM, E ], dubitante, that there was no reduction into posses-
sion by the husband, and no gift to hin, and that plaintiff, as against children
of her husband by a previous marriage, was entitled to a declaration that she
was entitled %o the property in her own right,

Helid, also, that the deed found in the possession of the solicitor after the
husband’s death, while not effective to pass the property, was adinissible as
evidence of intention,

Held, also, that defendants, the children of the deceased husband, stood
in a different position from creditors,

W. B. A. Ritchie, Q.C., for appellant.
F. H. Bell, for respondent.

Province of Mew Brunswich.

SUPREME COURT.

Fuil Court.] [August 3.
EX rarRTE JoHN MILLER,
Mandamus agarnst school trustees— Right to atter.d school depends upon resi-
dence of child.

This was an application for 2 mandamus to compel the trustees of school
district No. 8, parish of Canterbury, York Co., to admit the children of the
applicant to the schoc! of that district. The applicant with his wife and five
children removed to a:strict No. 8 from district No. 10 of the same parish in
December, 1896, and rented a house. His children were admitted to the
school of district No. 8 and attended thereat until the close of the tlen cur-
rent term about the end of that month, In consequence of an epidemic this
school was not re-opened until March, 18g7, when the trustees, notwithstand-
ing the applicant’s childven had been living with their mother in the district
during the interval, refused them further admission, claiming that their father
was still properly a resident of district No. 10 and should send his children to
the school of the latter district.

Held, per LANDRY, VANWART and McLEOD, J],, that the right of a child
to attend school depended upon the residence of the child by the terms of s.
74 of the Schools Act, and not upon the residence of the father, and tha,
whatever the residence of the parents, the child might acquire another resi-
dence for schoo! purposes.

Per BARKER, J., that the right to tax for school purposes uepends upon
residence and the right to claim school privileges in a district depends upon
the liability to be taxed ; and that the applicant in the present case had ren-
dered himself liable to be . oved by asserting his residence in district No. 8,

Per Tuck, C.J., and HaNINGTON, ], that the applicant had no legal
residence in district No. §, and that the application should be refused.

Rule absolute for mandamus.

McCready, in support of rule.

Rainsford, contra,




576 ° Canada Law Journal.

BARKER, J.}

In Equity. [Aug. 17,

WARDEN ¢. RAWLINS . 1D BERRYMAN.
Practice—Set-off— Costs—Solicitor's lien.

The plaintiffs recovered a judgment in the Supreme Court on September
7th, 1893, On September 5th the defendant Berryman filed a bill of sale exe-
cuted to him by Rawlins a few days previously. The plaintiffs filed a bill in
equity to set aside the bill of sule, and the defendant Berryman settled. The
defendant Rawlins was insolvent, and some time after the commencement of
the suit left the province. An application by his solicitor to dismiss the suit
against him for want of prosecution, was granted with costs. The plaintiffs
now applied on the authority of Flege v. Prentis (1802), 2 Ch. D. 428, to set
off their judgment ayainst the costs,

Heid, that the lien of the solicitor for his costs was paramount to the
equities between the parties, but under the circumstances the application should
be dismissed without costs,

W. H. Trueman, for the plaintiffs.

Jo R Armstrong, for the defendant, Rawlins,

BARKER, ]\
In Equity, | [Aug. 17.

Murtuar LIFE Ass. Co. oF NEW YORK # JONAH,
Evidence—Fraudulent inient—Proof of other frauds.

Where a defendant is charged with a fraudulent intent in procuring insur-
ance on the life of another for the defendants’ benefit, evidence that the de-
fendant procured insurance with a fraudulent intent on the lives of other
persons both before and since is admissible for the purpose of showing intent.

Pugsley, Q.C., and 4. G. Blair, jr.,, for the plaintiffs,

W. B. Chandley, for the defendants.

BARKER, ],
In Equity. [Aug. 17.
KENNEDY 7 NEALIS,

Mortgage of vessel—Sale by morfgagee—Invalid exercise of powers of sale—

Account,

On May 21, 1888, the defendant as mortyagee of a vessel took possession
of her and transferred her to a clerk in his employ, who immediately re-trans-
ferred her to the defendant. The consideration expressed in both instances
was 52,000, The defendant retained the exclusive use and management of the
« *~sel until her loss in June, 188g. In a suit to redeem the mortgage,

# "4, that the sale was not a valid exercise of the power of sale vested in
the mortgagee, and that the defendant was chargeable with the fair value of
the vessel at the time he took possession.

R. LeB. Tweedie, for the plaintiff.

C. A. Paimer, Q.C, and M. McDonald, for the defendant.
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BARKER, | }

In Chambers. [Aug. 17.

EX PARTE GILBERT,
Avrbitration—Award of compensation for land—Review of award by judge.

By 57 Vict,, . 74, which provides for the expropriation of land by the Saint
John Horticultural Association on compensation to the owner to be assessed
by arbitrators it was enacted by s. 14 that “any party to the arbitration may
within one month afier receiving a written notice from one of the arbitrators
of the making of the award, appeal therefrom upon any question of law or
fact to a judge of the Supreme Court, and upon the hearing of the appeal, the
judge shall, if the same is a question of fuct, decide the same upon the evi-
dence taktn before the arbitrators, as in a case of original jurisdiction. The
judge, upon such appeal, shall bave the right to hear additional evidence and
decide the question upon the original as well as the new evidence,” and by s.
15 it is enacted that “upon such appeal, the practice and proceedings shall,
except as hereinbefore provided, ke, as nearly as may be, the same as upon an
appeal from the decision of a Supreme Court judge.”

Held, on an appeal from an award under the Act that it did not make tlie
judge appealed to a substitute for the arbitrators, or permit him to disregard
the award and deal with the evidence de nove, but that his jurisdiction should
be exercised as though the appeal were from the judgment of a subordinate
Court,

G. G. Gildert, Q.C., for the Messrs, Gilbert.

W. Pugsley, Q.C., and A. . Hanington, (3.C., for the Saint John Horti-
cultural Association.

DARKER, ] |
In Equity. § [Aug. 18,

Mutuat LIFE Ass. CO. OF NEW YORK v. ANDERSON,
Pleading—Allegation of fraud—Failure to sustain allegation—Costs.

In a suit to compel the surrender and cancellation of three policies of life

insurance, issued by the plaintiffs to the defendant A, and assigned by him tc
the defendant M., the bill charged that the policies were obtained by fraudu-
lent misrepresentations on the part of A, and that M. was a party to the fraud.
At the hearing there was no dispute that A. had fraudulently misrepresented *
the state of his health, and that the policies would have to be set aside,
but the Court found that there was no evidence of fraud on the part of M,
Before the commencement of the suit the plaintiffs acquainted M. with the
circumstances under whicli the policies had been procured by A., and tendered
M. with the amount he had paid on account of the premiums, and to A. in
consideration of the assignment.

Held, that thougli ordinarily a defendant who is successful in resisting a
charge of fraud is entitled to the costs of such a defence, this defendant had by
his condt ct occasioned the suit, and therefore costs should not be given to
either party,

Pugsiey, Q.C,, and 4. G. Blair, jr. for the plaintiffs.

W. B. Chandler, for the defendant M,
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Tuck, C.J,,
In Chambers. } [August 18,
TrOOP v. EVERETT.

Practice—Entering suggestion of death of parities,

Where after an appeal to the Supreme Court of Canada sustaining an
order by the lower Court for a new trial one of the plaintiffs and one of the
defendants died, an application may be made at Chambers by the surviving
plaintiffs for leave to enter a suggestion on the record of the death of the
parties,

C. 4. Paimer, Q.C., for the plaintiffs.

Millidge, Q.C., and Hanington, Q.C., for the defendants,

ST. JOHN COUNTY COURT.

FORBES, J.] [Auvgust 28,
JONES . MONROE,
Practice—Debtors' Act, 59, Viet., ¢. 28, 5. 53— Attackhment.

The defendant was examined under the Act 5o Vict, c. 28,s. §3, and
ordered to pay the amount of a judgment debt by instalments payable at the
plaintiff’s ofice. Having made default an order was taken out against him to
show cause why an attachment shouid not be issued against him for contempt.

Held, that the application should be dismissed as the defendant was not
in contempt until the order to pay instalinents was made a rule of Court and
served upon him ; and that a demand for the payment of the instalment was
also necessary,

S K. Kelly, for the plaintiff.

Alward, Q.C,, for the defendant.

Province of Manitoha.
QUEEN:;-BENCH.

Full Court.] [July 10.
SIFTON ». COLDWELL.

Set-off— Trustee—Assignmeni—Notice of assignment—Estoppel,
. Appeal from the County Court of Brandon.

The defendant signed the following memorandum ; “I hereby acknow-
ledge to have received from on the 8th February, 1895, $134, to be held
by e as a deposit for claim of W, Hanbury against T. Chambers, or to Le
deposited by me where directed or agreed upon by Hanbury and Chambers,
pending a contest or settlement between them over the claim of Hawdury v.
Chambers, for wages for work done on school building, in consideration
whereof I, on hehalf of Hanbury, withdraw all claim to certain unpaid moneys
n the hands of Dominion Government.”
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Hanbury's claim against Chambers was settled by the recovery of judg-
ment on the third of December, 1856, for $65.35. But prior to this a note made
by Chambers in favor of one Johnson, and overdue, had been transferred by
indorsement to defendant, in order that he might set off the amount against
the balance of Chambers' money in his hands. This was done for the benefit
of Johnson, defendant having no beneficial interest in the note.

After the transfer and before the date of the judgment, Chambers assigned
his interest in the moneys in defendant’s hands to the plaintiffs, but no notice
of this assignment was given to the defendant until r2th February, 1897,
before which time defendant had applied the balance of the money in his
hands on account of the note, and endorsed a memorandum on it of having
done so,

Held, afirming the judgment of the Court below, that defendant had the
right of set-off as exercised by him, and that the verdict in his favor should
stand.

Fair v, Mclver, 16 East, 130; Lockinglon v. Coombs, 6 Bing., N.C. 71,
and Belcker v. Lloyd, 10 Bing. 310, distinguished, on the ground that they
were decided under the set-off clauses of the Bankruptcy Act, which as shown
by Parke, B., in Forster v. Wilson, 12 M. & W. 191, are given a different con-
struction from the statutes of set-off,

Tualbot v. Frere, 9 Ch. D. 368, also distinguished on the ground that the
set-of! there asked for would prejudice the creditors of the estate of a deceased
mortgagor which was insolvent,

Held, also, following Lowe v. Bouverie (1891), 3 Ch, 82, that the defend-
ant’s letter did not contain such a clear an< unambiguous admission of Cham-
bers’ right as vo create an estoppel.

A. D. Cameron and 0. H. Clark, for plaintiff,

Ezwart, Q.C., for defendant.

Dusuc, J.] [July 10,
FOSTER 7. MUNICIPALITY OF LANSDOWNE.

Municipality—Negligence in exercising statutory powers—Right of action—
Arbitration.

This was a demurrer to the plaintifi’s claim which alleged that the defend-
ants by constructing in a negligent and improper mann r a ditch for drainage
purposes caused the plaintiff’s land to be overflowed with water whereby he
suffered damages.

The defendants contended that under s. 665 of the Municipal Act,
R.S.M., c. 100, the plaintiff’s remedy was confined to an arbitration,

Held, tollowing Aécheson v. Portage la Prairie, 9 MR, 102, that that sec-
tion does not prevent a party from resorting to an action for damages in case
the statutory powersof the municipality ave exercised negligently or impro-
perly, and as negligence was alleged in this case the demurrer was overruled
with costs, '

Metcalfe, for the plaintiff.

A, D. Cameron, for the defendant.
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Dusvug, J.] [July 20.
RE TAaYLOR AND CiTY OF WINNIPEG.
Municipality—By-laws—Datry inspection—Quasking by-laws—Ultra wvires.

After the decision of Taylor, C.]., in Re Tuylor and City of Winnigeg,
noted ante. p. 125, and reported 11 M,R. 420, the Legislature b'y 6o Vict,
C. 20, 5. 14, amended s. 593 of the Municipal Act, R.8.M. c. 100, by giving the
municipalities additional powers in connection with the ragulation and licen-
sing of milk vendors and inspection of cows and stables; and the council of
the city then passed a new by-law, No. 1313, for the same purposes as the
former by-law which had been quashed.

This application was then made to quash the new by-iaw when the fol-
lowing objections to it were taken :

1. That aithough the Council has power to prevent and regulate the sale
of milk in the city, clauce 3 assuined tc regulate the sale of milk outside of
the city limits for use in the city, and to pass regulations which might prevent
a citizen from yoing outside the city and purchasing some milk for his own use.

2. That the by-law would enable the veterinary surgeon to delay the
second inspection of cows found, on a first inspection, to be affected by dis-
ease, and thereby to injure the dairymen.

3. That by clause 12 of the by-law the issue of a license in a disputed
case is left to the discretion of a commiitee of the Council who might exercise
it in an arbitrary and unfair manner,

4. That power is given to the health officer or veterinary surgeon to
require a vendor of milk to state where he obtained the milk he is selling, und,
if requested, to permit a sample or samples of any milk for sale to be taken
for examination.

Held, that the by-law was not unreasonable or ultra vires in any of
the particulars ohjected to and was fully authorized by the, amending statute
referred to.

Application dismissed with costs.

Mathers, for applicant.

fsaac Campbell, Q.C., for City of Winnipey.

Drovince of Writish Columbia,
SUPREME COURT.

Davig, C.J.] {June 28.
SMITH 2. VANCOUVER,

Municipal covporation— M isfeasance— Personal injuries— Damages.

‘The plaintiff sustained injuries by stepping from the sidewalk to the
ground below. The corporation in 1891 constructed a sidewalk eight feet
wide along Westminster Avenue as far as its intersection with Tenth Avenue,
at which point they connected a crossing only four feet wide, The crossing
was not laid from the centre of the sidewalk, but had a space of two and a half
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feet on the side nearest the road, and one and a half {eet on the inside. The
two and a half feet space sloped towards the road, and instead of being filled
up an abrupt drop was left, of from 12 to 14 inches from the end of the side-
walk to the sloping ground. The plaintiff coming along here at night time,
when the electric lizht was out, stepped off and seriously injured herself. The
sidewalk was orignally constructed with the abrupt termination off which the
plaintiff fell. The jury found that pedestrians using ordinary precautions
might step off at night and be injured, although with the same care in day-
light the place would not be dangerous, and that the sidewalk and crossing
were originally constructed in a reasonably safe and proper manner, and with
due regard to the safety of travellers, but that the approaches should be filled
level with the sidewalk. The jury acquitted Mrs. Smith of any want of ordin-
ary care, and awarded her $500 damages.

Held, that though mere nonfeasance according to the law of British Col-
umbia, gives no right of action, the leaving a drop of 12 or 14 inches as in this
case, was not a reasonable and safe way of leaving the sidewalk, and constitu-
ted a direct case of misfeasance against the corporation for which it is liable,
If it had not undertaken to construct a sidewalk at all it would not have been
liable for the failure, however much inconvenience the public might have been
put to, but having undertaken to build one they were bound to do it without
negligence.

Goldsmith v, London, 16 3.C.R. 231, distinguished.

Bowser and Godfrey, for plaintiff.

Hasmersley, for defendant.

Bovrg, Loc.[.] [Aug. 10.
CUNNINGHAM v. HAMILTON,

Morigage—interest.

Suit for foreclosure on a2 mortgage dated Sth October, 18go. It was re-
ferred to the Registrar to take an account of tue amount due on defendant’s
mortgage. The interest reserved in the mortgage (under Short Forms Act),
was ten per cent. per annum, and there was no covenant for payment of
interest at all after the 8th of October, 1892, the date when the priacipal he-
came due. The Registrar calculated the interest at the rate of ten per cent.
since that date.

Held, that interest subsequent to the day fixed for vayment of principal
is recoverable only by way of damayge, and that interest recoverable by way of
damages cannot exceed a yearly rate of six per cent,
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BooR Reviews.

A Digest of all veporited cases decided by Federal and Provincial Couris in !,

he
Dominion of Canada, and by the Privy Councit on appeal therefrom, dur-
ing the year 1896, with Table of Cases referred to, also Tables of Cases
affirmed, reversed or specially considered, and of the stutules referred lo,
by CHARLES H. MASTERS, Reporter of the Supreme Court of Canada.
and CHARLES Morsk, LL.B, Reporter of the Exchequer Court of
Canada. Toronto: Canada Law Journal Company, 1397,

As the auchors say in their preface, the digesting of the law of a community
has always been marked in history as an epoch of national progress, and
the more complex the original sources of the law are the more speedily
does the need of uniformity assert itselfi, This has a special significance
at the present time, and we are glad that this Digest, thus a - .aring av an
opportune time, has been so well and carefully prepared und makes such an
excellent appearance,

in form and type the book before us is similar to * Mew’s Annual Digest,”
but is. if anything, superior to it, and its typographical dress excels that of
any other legal publication in Canada. Over 800 cases are digested. Many of
these are from French repotts, which necessitated a translation, and the authors
had to cope with the great difficulty of harmonizing decisions bearing pon
principles emanating from two systems of jurisprudence, the common law and
the civil law, The work has evidently been donc with the greatest care, and
no expense spared by either authors or publisher. The large claim we made
for the undertaking in our 1ssue of April 1st has we think been fully realized.

The authors have confined their labours to cases appearing in what are
colloguially termed the “ Official Reports” of the various provinces, but there
are a number of cases of considerable interest reported in legal peri-
odicals, and notably in this journal, which would seem to come within the
scope of the work. These might well be referred to hereafter, and perhaps it
is the intention so to do. Many of these decisions are exceedingly valuable, .
and should appear in this Digest, which will doubtless be a vade mecum in every
lawyer's library throughout the Dominion. As the book Lefore us already
exceeds * Mews' Digest” for 1896 by nearly 50 pages, the authors may per-
haps be excused for not having inserted the cases we have referred to in this
their first volume.

The Dowminion Conveyancer, conprising precedents for general use, and
clauses for special cases. Selected and edited by WILLlaM HowaRrD
HUNTER, B.A., of Osgoode Hall, Barrister-at-Law, Sccond Edition.
Toronto : The Carswell Co. (Limited), 1897.

" When we reviewed the first edition of this book in 1893, we were com-
pelled to call attention to the many inaccuracies appearing in it, and we ex-
pressed the hope that, when a second edition should appear, the work would
be thoroughly revised, so that it might be used with confidence by the pro-
fession. That this has not been done seems incomprehensible, The only
errors which have been corrected appear to be those to which we called spe-
cific attention in our review. The new edition is still entirely unreliable as to
very many forms, and it is to be regretted that the author did not bestow on
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this book the care which he has ta” en in some of bis other works, In this
connection we would instance forms 0o, 149, 151, 210, 235, 24C, 322, 344, 351,
404, 541, 582 and 583, A large number of forms are copied from Rordan's old
Convevancer, and the mistakes and antiquated forms there appearing are repro-
duced : for example see Nos, 63, 64, 142, 1064, 176, 304, 403, 400, 423, 24, 426,
428, 429, 434, 435, 457 and 483.

At the sacrifice of neatness, the publishers have employed the stereotypes
of the pages of the first edition, and have inserted additional pages with sub-
avmbers, containing the new matter.  This has caused, in many places, forms
on the same subject to be separated, and others to Le inserted without any ap-
parent regard to the general headings. For instance, we find a * Conveyance
of mining lands in Quebec” under the title * Arbitration,” and as the form is
not indexed it would be somewhat difficult to find. A\ form of * Disclaimer of
trusts of a settlement,” appears under * Conditional side of chatiels,” while
forms of “ Surrender of lease” appear under * Separiation Jeeds.”

The forms of affidavit as to chattel mortgages do not comply with the
Act of 1894, and any mortgage with affidavits following these forms would not
be received for registration, or, if received, could, we should think. be set
aside by a bona fide purchaser or creditor, and the dolicitor would probably be
liable to his client for any loss that might accrue. Under the Act of 184y
(s. 2) the affidavit of execution ‘“shall also contain the date of the execcution
of the mortgage”  This is omitted in the form, and would be a fatal defect,
(See No. 235, p. 222).  Again in the affidavit of bona fide form 236, p. 222,
line 110 the word * preventing,” required by s. 3, is omitted.

Forms I, 3a, 9, 210, 235, 230, 400, 423, 434 and 435, among others, do not
comply with the Act authorizing them,

Errovs in forms, as well as clerical errors. are entirely 109 numerous
throughout the work, and they frequently occur in importaat places, causing
latent ambiguities,

Form jo4 does not comply with the form approved by the Land Titles
Office.  As to the statement at p. 378 * no seal necessary” to i charge under
this Act, see note in ** O'Brien’s Convevancer,” at p. 254.

The index, which should be a most carefully compiled part of the work, is
incorrect and defective.  We notice casually some 23 forms which are not in-
dexed, also some 30 errors in referring to the numbers¥of the pages, etc.

We regret that we can say but little favourable to this work. We have not
dealt exhaustively with its contents, only referring to a few matiers which
caught the eye on glancing over the pages. Possibly the errors to which we
have called attention may be all that it contains ; but a book of forms, if not
accurate, is worse than useless, and, if there were not a responsibility cast upon
us to call attention to these defects for the protection of unwary readers, we
should gladly have said nothing on the subject.

S ot T @ Pt sy A
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LAW SOCIETY OF UPPER CANADA,

EASTER TERM, 1897,
Turspay, May 1§,

P'resent: 'The Treasurer and Messvs. Edwards, Kerr, Strathy, Bayly,
Martin, Bruce, Clark, Idington, Hoskin, Ritchie and Shepley.

‘The complaint of Mr. J. B, Tremain against Mr. L. }. Heyd, barrister,
was read. Ordered that complainant be informed that the matter compluned
of is not one which fulls within the powers of the Law Society.

‘The complaint of Mr. P, P. Newellagainst My, C. F. W. Clarke of Tiison-
burg, solicitor, was read. Ordered that the Secretary do inform the complain-
ant that the ordinary proeceedings of the Court will afford him relief if he be
entitled. thereto.

Convocation then entered upon consideration of the Report of the Dis-
cipline Committee upon the complaint of Mr. R L. Fraser against Mr. John
MacGregor. Mr. E. F. B, Johnston, Q.C,, attended on Lehalf of Mr. Mac-
Gregor and Mr. T. D, Delamere on behalf of the complainant. Ordered that
the matter do stand until June 4th, 1897, and that a special call of the Bench
be made for that date.

Ordered that Mr. W. W, Richardson be called to the Bar.

In the matter of Mr. G, G Martin, a solicitor of over five years' standing
who applies for call under §7Vict,, ¢, 44, Messrs, Strathy, Bayly, Martin and
Clarke were appointed a Special Committee to subject him to an exanunation
under the Act, and said committee having reported that he had passed a
satisfactory examination, ordered that he be called to the Bar.

Ordered that Mr. A, F, Godfrey a solicitor of ten years’ standing be called
to the Bar.

Ordered that the Socisty do arrange with Mr. Chief Justice Burton to sit
for his portrait to be painted and placed in Osgoode Hall, and that Messrs.
Osler, Shepley and Aylesworth be a Committee to make the necescary arrange-
ments.

The letter of Mr. Justice Moss stating that his seat as lencher had be-
come vacant was read. Ordered that a special Call of the Bench be made for
June 4th to fill the seat.

Mr. Shepley from the Reporting Committee presented the editor’s quar-
terly report i--“ The work of reporting is in a forward state. In the Court of
of Appeal, Mr. Cassels has all cases reporte: except those in which judgment
was delivered last week, in the High Court of Justice. Mur. Lefroy bas two
judgments of March, both ready to issue. My, Harman has two cases, one of
March, ready, and one of April; Mr. Lefroy has twelve, three of March, one
of April, and eight of this month ; Mr, Boomer has two, both of April; Mr.
Brown has seven, five of April and two of this month. There are seventeen
practice cases not reported, one of March now ready to issue, seven of April
and nine of this month.” The report was received.

Mr. Shepley, on behalf of Mr. Osler, Convener of the Joint Committee
appointed on 2nd Feb, 18¢7, to settle the details of a Consohdated Digest
presented the following report:—*1. That a proportion of the cost of the
proposed Consolidated Digest should be borne by the Law Society, that 1s to
say, the Digest should be issued to members of the Society, considerably
below cost, but that it is premature to settle the exact terms, as the amount the
Society should bear would depend largely upon the sta.e of their finances at
the date of the issue,

2. % That having regard to the time which will elapse hefore any printing
contract will be made, it is impossible to fix the price at which the Digest can
be issued or the cost to the Society, but for an edition of 1,500 copies, the cost
of the whole work may be roughly estimated at $27,500, presuming the total
pages to be about 3,000,
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3. “Thet the editing and compiling of the Digest be placed in the hands of
the kditor, Mr. J. F. Smith, Q.C., upon whom the r¢sponsibility of the work is to
rest, and that he be offered for his total services including remuneration to his
assistants the sum of three dollars per page, the Society g:rnishing all material
required in the shape of stationery, digests, reports, etc., to the Editor.” The
Editor’s letter of May 1st, 1897, upon the subject of the total cost of the work
was also read.

Ordered that the Joint Committee be asked for a supplemental veport
especially bearing upon the period at which Mr, Smith expects he will be able
ta publish the Consolidated Digest duly completed.

Messrs. A. F. Godfey, G, G. Martin and W, WV, Richardson were then
called to the Bar.

Convocation then proceeded to take into consideraiion the following
report of the Special Committee. appointed on the 4th ecember, 1896, to
enquire into and report on the probable outlay to the Society and the powers
of Convocation in 1elation to the payment of allowances to non-resident mem-
bers of Convocation, and to report upon the question of the days and times of
meeting of Canvocation : * That at a meeting of the Committee the uestions
submitted were considered. Appended hereto is a memorandum of expenses
that would be incurred if all the outside members of Convecation attended
every meeting of Convocation and also every mecting of the several com-
mitiees. The Committee is of opinion that Convocation has junsdiction to
piavide for such remuneration, but in view. of all the surrounding circum-
stances and having regard to the financial report presented to Convocation for
the last precediny year, and the large expenditure contemplated for Century
Digest, aad to the custom which has so lony prevailed under the constitution :
Your Committee is of opinion that no provision should be made at present for
the remuneration or reimbursement of expenses to the outside members, and
that the resolutiun in favour of such payment by the Law Society should be
rescinded. The Committee also recommend that no change be made at present
in the number and times of meeting of Convocation.”

Convocation adopted the report with the exception of the last paragraph.

Mr. Edwards moved that the question of the meetings of Convocation,
and the arrangement of husiness thereat be referred to a special committee,
consisting of Messrs, Strathy, Clarke, (’Gara, Martin, Shepley, Ritchie, and
the mover Lost,

The whole Report was then adopted. It was then ordered that the reso-
lution of the 15th September, 1896, as follows :—that members of Convocation
not resident in Toronto or within five miles thereof be entitled to he paid their
expenses of attending meetings of Convocation and of Committees, be rescinded.

Convocation then rose.

WEDBNESDAY, May 10.

Preseut : The Treasurer, and Messrs. Aylesworth, Strathy, Shepley,
Teetzel and Robinson.

Mr. Slenley, tfrom the Finance Committee, presented the following report :
“ That they have had under consideration the letters dated the 31st March
and gth April from the city engineer in which the enquiry is made as to what
proportion of the cost of a new sidewalk in front of Osgoode Hall on Queen
street the Law Society would be wiiling to bear, the total cost of a concrete
walk being estimated at $1,400, and that of a brick walk at $1,200. Your
Committee is of opinion that an offer should be made by the Law Saciety, to
pay one-half, not exceeding $700, of the cost of the sidewalk estimated in the
correspondence at $1,400, the city bearing the other half of the expense, and
they recommend that such offer be made on condition that the new walk be
uxtended without expense to the Society, westward to the western limit of the
city property (on Queen street)” Ordered for concideration on Saturday,
May 22nd.

Convocation then rose,
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SATURDAY, May 22.

Present : The Treasurer and Sir Thomas Galt, and Messrs. Martl‘;;
Osler, Shepley, Guthrie, Robinson, McCarthy, Aylesworth, Ritchie, Wats0
and Bayly. d

Mr. Martin moved, seconded by Mr. McCarthy, that Mr. Irving be elect€
Treasurer for the ensuing year. Carried. st

Ordered that the chairmen of the several standing committees for the P‘"t
year, with Mr. Ritchie to act in lieu of Mr. Moss, be a Special Comr'nltte(‘lfor
report to Convocation a list of members to form the Standing Committees
the ensuing year. .

Mr Martin from said Special Cominittee reported the following as met®
bers to compose such committees : —

FINANCE. . H

Messrs. G. H. Watson, A. B. Aylesworth, B. M. Britton, A. Bruce, A- .ﬂ'

Clarke, E. B. Edwards, G. C. Gibbons, John Hoskin, W. Kerr, E. Marti®
W. R. Riddell, C. H. Ritchie, G. F. Shepley, H. H. Strathy.

REPORTING. D
Messrs. B. B. Osler, B. M. Britton, E. B. Edwards, D. Guthrie, w. H:
Hogg, ] Idington, D. McCarthy, Colin McDougall, W. Proudfoot, c.
Ritchie, J. V. Teetzel.
DISCIPLINE. ld
Messrs. John Hoskin, R. Bayly, A. Bruce, E. B. Edwards, D'O“zn'
Guthrie, W. D. Hogg, Colin Macdougall, D. B.' Maclennan, C. Robin$
H. H. Strathy, G. H. Watson.

COUNTY LIBRARIES. ) s
Messrs. E. Martin, B. M. Britton, A. Bruce, W. Douglas, G. C. Glbbggy:
D. Guthrie, J. Idington, W. Kerr, M. O’Gara, B. B. Osler, H. H. Stra
A. J. Wilkes. .
LIBRARY. - thy
A. B. Aylesworth, S. H. Blake, W. Douglas, J. Idington, D. Mq('artley:
W. Proudfoot, W. R. Riddell, C. H. Ritchie, C.” Robinson, G. F. SheP
H. H. Strathy, G. H. Watson.

LEGAL EDUCATION. n
Messrs. G. F. Shepley, R. Bayly, A. H. Clarke, John Hoskin, E. Mart’?’
B. B. Osler, W. Proudfoot, W. R. Riddell, C. H. Ritchie, C. Robinson, I
Strathy, J. V. Teetzel.
JOURNALS AND PRINTING. Ker
Messrs. A. Bruce, A. B. Aylesworth, R. Bayly, John Bell, A. H. Clar

ra
G. C. Gibbons, W. Kerr, Colin Macdougall, D. B.” Maclennan, M. 0'Gar
J. V. Teetzel.

NOTE.—Mr. Barwick was on June 4th appointed to fill vacancies 0%
Reporting, Discipline and Journals Committees.

the

to

The report of the Finance Committee presented on the 1g9th Mays aSled'
contribution to the cost of a new sidewalk on Queen Street, was now adoplans
with a direction to the Committee to, as far as possible, superintend the P
and specifications and completion of the work. ears

The petition of Mr. George H. Galbraith, a solicitor of over five ycoﬁ"
standing, praying for call to the Bar was referred to a Special Commnt';";3 ad
posed of Messrs Ritchie and Bayly, and they having reported that © Ban
passed a satisfactory examination, it was ordered that he be called to th
and he was introduced and called accordingly.

Convocation then rose.
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Frinay, June 4th. 1897.

Presenat : 'T'he Treasurer and Messrs, Martin, Shepley, Macdougall, Hogy,
Teetzel, Bruce, Maclennan, S. H. Blake, Fdwarls, Bayly, Riddell, Guthrie,
Ritchie, Osler Wilkes and Aylesworth,

Mtr. Shepiey, from the Legal Education Committee, reported on the result
of the Third Year Examination, Easter, 18y7.

Ordered thot the following gentlemen be called to the Bar and do receive
thei~ certificates of fitness as solicitors :-—Messrs, C. 8. Maclnnes, A. D,
Meldrum, W. B. Miiliken, M. S, McCarthy, ]. H. Clary, A. Haydon, W, J.
Moore, W. A, Gilmour, W. M. Boultbee, H. 1. B. Robertson, F. B. Good-
withe, G;. I Dunbar, J. A, Scellen, J. M. Hall, W. R, Wadsworth, J. W, Bain,
J. 8. McNeely, C. A, Moss, W. M, Lash, H. K. Beattie, ]. C. Brokovski, G. I.
togo, W, M. Crom, W. B. Laidlaw, W, M. H. N _'les, J. E. Little. Ordered,
also, that Mr, C. 5, Mclnnes and Mr. A, D. Meldrum be called with honours
and that Mr. Mclnnes do 1zceive a bronze wedal. Ordered. also that the
cases of other gentlemen who have been reported as havin, passed be re-
served for further report.

Mr. Shepley from the same Committee also reported in the case of Mr. A,
E. Knox who passed the Third Examination in Easter, 1896, but wus not en-
titled to take same until 1897, recommending that the examination be allowed,
and further that he be called to the Bar and receive his certificate of fitness.
Ordered accordingly,  Mr. Shepley further reported on the cases of Mr, L.
H. Cleaver and Mr. T\ R. Atkinson which were referred back to the Committee
for further inquiry. Mr. Shepley also 1eported on the case of Mr. E C. Cluk
who asked that his dite of admission be reckoned as of Easter, 1894, th: the
Committee are unable to recommend allowance of the petition. Ruport
adopted. .

Mr. Shepley further reported that Mr. W, F. Gurd, who had passed the
Third Year Examinadon i Easter, 18¢4, that his papers for Call are com-
plete, and recommending that he be called to the Bar,  Ovdered accordingly.

The foilowing gentlemen were then called to the Bar: Messis, C. S,
Macinnes (bronze medal) and A, ). Meldrum, both with honouars; W. B,
Milliken, M. S, McCarthy, J. H. Clary, &. Haydon, W, ]. Maore, W, A, Gil-
mour, W. M. Boulthee, H. E. B. Robertson, (. E. Dunbar, J. A, Scellen,
J- M. Hall, J. W, Bain, W. R. Wadsworth, ]. 5. L. McNeely, C. . Moss,
WM. Lash, H. K. Beattie, J. C. Brokovski, G.. 1 Gogo, W. M. Cram, W. M, H.
Nelles, J. E. Little, A. E. Knox, W, F. Gurd,

It was referred to the Finunce Committee to arrange for the use of the
Law Society's property for the purpose of the meeting of the Canadian Bar
Association,

Mr. Walter Bar.vick was elected a Bencher in the place of Mr. Moss, re-
cently appointed a Justce of the Court of Appeal, and was appointed a mem-
ber of the Committees on Reporting, Discipline and Journals,

Mr, Shepley reported in respect to the First Year Examinations, Easter,
1897. Ordered that the following students be allowed their First Year Ex-
aminations :—Messrs. W, T. \White, ]. ;. O'Donoghue, J. A. Rowland, J. A.
Wilson, E. C. Sanders, A, R. Clute, R. I. Towers, John Jenning. W, E. Burus,
]. G, Merrick, R. F. McWilliams, O, S, Black, N. Sinclair, F. B, Proctor,
M. R. Gooderham, (;. B. Henwood. H C. Osborne (with honours) ; also
Messrs. W. Ridout Wadsworth, A. F. Healy, J. (. Stanburv, W, C. Brown,
A. C. Kingstone, J. W. Lawrason, Auson Spotton, C. Garrow, N. H. Peter-
son, H. R Smith, M. McFwen, H. L. Boldrick, J. W. Mahon, J. D, Falcon-
bridge, Miss Eva M. Powley, V. . McNamara, T. A, White, J. C. Brown,
j. H. Campbell, John Milden, G. A. Fergusnn, G. F. Mahon, F, K. Johnston,
R. C. McNab, T. F. Slattery, ] L. Taugher, J. A, McPhail, E. G. Morris,
>, W, Bell, C. T. Goodisor,, A, W, Holmsted, J. W, Crozier, W. C. Aimstrong,
T. H. Crerar, A, R. Colville, G. H Gauthier, ]. A, Milne, . S. Cameron,

@
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J. A. Clarke, W. E, N. Sinclair, F. J. Mcintosh, J. H. Addison, A. Beatty,
« ¢ Milligen.  Ovdered that Messrs. L. H. Bowerman and j. W, McNiely
e noted as having pussed. (These are special.)

Ordered that the following be allowed their first year examination with
honours :—W. T. White, J. G. O'Donoghue, ]J. A. Rowlang, }. A. Wilson,
E. C. Sanders, A. R. Cluie, R. T Towers, John Jennnings, W. E Burns, ). G.
Merrick, R. F. McWilliams, O. S, Black, N. Sinclair (xeq.), F. B. Proctor,
M. R, Gooderham, G. B. Henwood, H. C. Osborne ; and that Mr, White do
receive a Scholarship of $100, Mr. O.Donoghue one of $060, and Messrs,
Rowland, Wilson, Sanders, Clute and Towers, each one of $40.

Mr Sheplev reported upon the admission of students as of faster, 1897,
Ordered that the following be admitted :—M., G. V. Gould {Graduate Class)
and C. K. Graham, C. F. Newall and W. Watkins (Matriculant Class).

Mr. Shepley further reported on the spplication of Mr N. (. Guthrie for
admission as a student-at-law of the matriculant class.  Although not a matri.
culant of any university in this province, he has on his standing at McGill
University been admitted ad eundem statum in the Second Year, Arts Course,
at the University of Toronto, and the Commitiee recommend the allowance of
the petition.  Ordered accordingly.

The report of the Principal was then read. Tlus report has been dis-
tributed to the profession with the reports.

The report of the Legal Education Committee upon the suggestions in the
Principal’s report was also presented, as follows :—i. *With regard to the
complaint contained in paragraph 6 respecting the ventilation of the lecture
rooms, the Committee recommend that Convocation do refer the matter to the
Finance Committee for enquiry and report. 2. With regard to the qrestion of
exzending the library accommodation for students mentioned in paragraph 7,
your committee recommend that Convocation do refer this matter to the
Finance Commiittee for enquiry and report. 3. With regard to the yuestion of
increased accommodation for the purpose of holding examinations mentioned
in paragraph g, your Committee recommend that Convocation do refer this
matier to the Finance Committee for enquiry and report. 4 With regard to
the recommendation contained in the gth paragraph respecting a division of
the examinations of the second and third year classes, and that contained inthe
8th paragrapli as to substitution of other work for some of the Moot Courts,
your Committee have requested the Principal to report to them for consider.
ation, outline schemes for holding examinations half-yearly and and for substi.
tution of other work in place of the Moot Courts. 5. Your Commitiee beg
further to reconimend that the Principal be deputed to visit the meeting of the
Legal Education Section of the American Bar Association to be held at Cleve-
land next August.” The report was adopted.

Mr. Shepley laid on the table the Schedule of orde - *f Examinations,
Easter, 1897, the instructions for candid.‘es and papers of }.. amination ques-
tions according to the rule.

Moved by Mr, Ritchie, seconded by Riddell and ordered that a grant of
$400 be made to the Osgoode Amateur Athletic Association to assist in pro-
curing such outfit as may be es. -.atial for the purpose of the oiganization and
in defraying necessary expenses.

*  Convocation then pursuant to order of 18th May, 1897, reswmed consider-
ation of the report of the Discipline Committee on the complaint ¢f Mr. R. L.
Fraser against Mr. John McGregor., Ordered that the matter do stand until
the 2gth June and that a Special Call of the Bench be made for that day.

Mr Shepley, from the Legal Education Committee. reported upon the
question of making an arrangement for the admission of students who are
examined for their degrees at Trinity College in June but do not receive their
degrees until Autumn, that the Commtttee think the matter may be better
accommodated by the holding of a Special Convocation of the University
previous to the Society’s half-yearly meeting on the last Tuesday in June
Adopted.
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Mr, Shepley reported in relation to the admission of Englisk solicitors to
practice in the Courts in Ontario as follows :

“Your Committee beys leave to report upon the subject of advising
legislation respecting the admission of English solicitors to practice in the
province of Ontario as follows 1—1. Your Committee has carefully considered
the correspondence between the Secretary of State for the Colonies and the
High Commissioner for Canada, the correspondence between the Department
of Justice at Ottawa, and the Attorney-General’s Department at Toronto ; the
correspondence between the latter and the Society ; the draft Bill proposed to
be submitted to the British Parliament upon the subject, and the various other
letters and papers placed before your Committee, as well as the existing Eng-
lish legislation on the subject.

“z. In the opinion of your Commuttee it is not expedient to admit Eng-
lish solicito: s to practice in this province, without requiring service and exam-
ination as at present. Your Commniittee is of opinion that at least one year's
service, followed by examination as at present required, is necessary to the pro-
per equipment of the English solizitor for practice in Ontario, having regard
to the differences between the law of the province and the law of England.

o Your Comimittee points that the proposed Bill, even 1f it should be
passed, glaces reciprocity entirely in the discretion of the British Government,
Under the present English Statutes, as well as the proposed new Act, the
application of the English legislation to any colony is_entirely discr tionary.
The passage of any reciprocal measure by a Colonial legislature would open
the door to the admission in the legislating colony of English solicitors, while
the proposed English legislation wouid stuill ledve the bringing into force of
the English Act entirely discretionary as stated above, There is no obliga-
tion upon the British Government to pass the Order-in-Council at all, and
should an order be passed, power is reserved to impose restrictions and condi-
tions which might j .actically be prohibitive. There is also the power reserved
to revoke any such Order-in-Council,

“4. For the foregning reasons your Committee is of opinion that, pend-
ing the passage of the proposed Act, it is premature to discuss legislation here,
and further, that in the absence of sume assurance that the provisions of the
English Act would be applied to this province upon a fair and equitable basis,
the legislature of the province should not be approached with the view of re-
laxing the terms upon which English solicitors are now entitled to admission
here.” :

The report was adopted and it was ordered that the same be transmitted
to the Hon, the Attorney-General of Ontario, it being in response to his letter
to the Treasurer on the subject.

Mr. Shepley wasappointed the representative of the Law Society on the
Senate ot the University of Toronto.

Mr. Osler reported with respect to the publication of the proposed Con-
solidated Digest. The re; -rt and the letter of the Editor in connection there-
with werg urdered for consideration on June 2gth.

Mr. Aylesworth, from the Library Committee, reported a regulation for
closing the Library at 1 p.m. inste .4 of 2 p.n. during the Long Vacation.
Approved.

The letters of Mr F McMurray and Mr. J. H. Coburn complaining that
Mr. T. H. Gilmour, who is not a barrister or solicitor of this Province, is
advertising for law business in Rat Portage, were referred td the Discipline
Committee,

Ordered that a Special Call of the Bench be made for Saturday, June
12th inst., at 10.30 a.m,, to assemble on the occasion of the presentation of an
address to the Hon. John Hawkins Hagarty,
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THE LAW SCHOOL..

Principal, N. W, W, Hovles, Q.C. Lecturers, E. D. Armour, Q.C.; A H,
Marsh, BA,, L.L.B., Q.C.; John King, M.A,, Q.C.; McGregor Young, B.A.
Ezxaminers, R, E. Kingsford, E, Iayly, P, H, Drayton, Herbert L. Dunn.

ATTENDANCE A1 THE LAW SCHOOL,

This Schoo! was established on itz present basis by the Law Society
of Upper Canada in 1839, under the provisions of rules passed by the
Society in the exercise of its statutory powers. It is conducted under
the immediate supervision of the Legal Education Committee of the Society.
subject to the control of the Benchers of the Society in Convocation assembled.
Its purpose is to secure as far as possible the possession of a thorough legal
education by all those who enter upon the practice of the legal profession
in the Province. To this end, attendance at the School in some cases
during two, and in others during three, terms or sessions, is made comrulsory
upon all who desire to be admitted to the practice of the Law. The course in
the School is a three years’ course. The term or session commences on the
fourth Monday in September, and ends on the last Monday in April, with a
vacation commencing on the Saturday before Christmas and ending on the
Saturday after New Year's day, and another at Easter, commencing on the
Thursday before Good Friday and concluding at the end of the ensuing week.
Admission to the Law Societyis ordinarily a condition precedent to attendance
at the Law School. Every Student-at-Law and Articled Clerk, before being
allowed to enter the School, must present to the Principal a certificate of the
Secretary of the Law Society, showing that he has been duly admitted upon
the books of the Society, and has paid the prescribed fee for the *erm.
Students, however, residing elsewhere, and desirous of attending the lectures
of the School, but not of qualifying themselves to practice in Ontario, are
allowed, upon payment of the usual fee, to attend the lectures without admis-
sion to the Law Society.  Attendance 2t the School for one or more terms is
compulsory on all students and clerks not exempt as above.

Those students and clerks, not being graduates, who are required to
attend, or who choose to attend, the first year's lectures in the School, may do
s0 at their own option either in the first, second, or third year of th:ir attend-
ance in chambers or service under articles, and may present themselves for
the first-year examination at the close of the terin in which they attend such
lectures, and those who are not required to attend and do not attend the lec-
tures of that year may present themselves for the first-year examination at the
close of the school term in the first, second, or third year of their attendance
in chambers or service under articles. Students and clerks, not being gradu-
ates, and baving first duly passed the first-year examination, may attend the
second year's lectures either in the second, third, or fourth year of their
attendance in chambers or service under articles, and present themselves for
the second-year examination at the close of the term in which they shall have
attended the lectures, They will also be allowed, by a written election, to
divide their attendance upon the second year's lectures between the second
and third or between the third and fourth years, and their attendance upon
the third vear's lectures between the fourth and ﬁﬁh years of their attendance
in chambers or service under articles, making such a division as, in the
opinion of the Principal, is reasonably near to an equal one between the two
years, and paying only one fee for the full year's course of lectures. The attend-
ance, however, upon one year's course of lectures cannot be commenced until
after the examination of the preceding year has been duly passed, and a student
or clerk cannot present himself for the examination of any year until he has
completed his attendance on the lectures of that year,

he course during each term embraces lectures, recitations, discussions
and other oral methods of instruction, and the holding of moot courts under the
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supervision of the Principal and Lecturers. On Fridays moot courts are held
for the students of the second and third years respectively. They are presided
over by the Principal or Lecturer, who states the case to be argued, and
appoints two students on each side to argue it, of which notice is given one
week before the day for argument, His decision is pronounced at the close of
the argument or at the next moot court. At each lecture and moot court the
attendance of students iz carefully noted, and a record thereof kept.
At the close of each term the Principal certifies to the Legal Education
Comunittee the names of those students who appear by the record to have
duly attended the lectures of that term. No student is to be certified as having
duly attended the lectures unless he has attended at least five-sixths of the
aggregate number of lectures, and at least four-fifths of the number of lecs
tures on each subject delivered during the term and pertaining to his year.
Two lectures (one hour) daily in each year of the course are delivered on
Monday, Tuesday, Wednesday and Thursday. Frinted schedules showing
the days and hours of all the lecturers are distributed among the students at
the commencerent of the term. The fee for attendance for each term of the
course is $25, payable in advance to the Sub-Treasurer, who is also the Secre-
tary of the Law Society.
EXAMINATIONS. .

Every applicantforadmission to the Law Society, if not a graduate, must have
passed an examination according to the curriculum’ prescribed by the Society,
under the designation of * The Matriculation Curriculum.” This examination
is not held by the Society. The applicant must have passed some duly author-
ized examination, and have been enrolied as a matriculant of some University in
Ontario, before he can be admitted to the Law Society. The three law examin-
ations whick every student and clerk must pass after his admission, vis., first
intermediate, second intermediate, and final examinations, must be passed at

the Law School Examinations under the Law School Curriculum hereinafter
printed, the first intermediate examination being passed at the close of the
first, the second intermediate examination at the close of the second,-and the
final examination at the close of the -third year of the School course respect-
ively. ‘Ihe percentage of marks which must be obtained in order to pass an
examination of the Law School is fifty-five per cent. of the aggregate number
of marks obtainable, and twenty-nine per cent, of thé marks obtainable upon
each paper. Examinations are also held in the week commencing with the
first Monday in September for those who were not entitled to present them-
selves for the earlier examination, or who, having presented themse'ves, failed
in whole or in part.

Students whose attendance upon lectures has heen allowed as sufficient,
and who have failed at the May examinations, may present themselves at the
September examinations, either in all the subjects or in those subjects only in
which they failed to obtain fifty-five per cent, of the marks obtainable in such
subjects. Those entitled, and desiring, to present themselves at the Septem.
ber examinations must give notice in writing to the Secretary of the Law
Society at least two weeks prior to the time of such examinations, of their
intention to present themselves, stating whether they intend to do so in all the
subjects, or in those only in which they failed to obtain fifty-five per cent. of
the marks ob(rinable, mentioning the names of such subjects. The time for
holding the exariinations at the close of the term of the Law School in any
year may be varied from time to time by the Legal Education Committee, as
occasion may require.

HONORS, SCHOLARSHIPE AND MEDALS,

The Law School examinaticns at the close of term include examinations
for Honors in all the three years of the School course. Scholarships are
offered for competition in connection with the first and second intermediate
examinations, and raedals in connection with the final examinations. An ex-
amination for Honors is held, and medals are offered in connection with the
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final examination for Cali to the Bar, but not in connection with the final
examination for admission as Solicitor. In order to be entitled to present
themselves for an examination for Honors candidates must obtain at least
three-fourths of the whole number of marks obtainable on the papers,
and one-third the marks obtainable on the paper on each subject, at the Pass
examination. In order to be passed with Honors, candidates must obtnin at
east three-fourths of the aggregate marks obtainable on the papers
«n both the Pass and Honor examinations, and at least one-half of the
aggregate marks obtainable on the papers in each subject on both examinations,

e scholarships offered at the Law School examinations are the following:
Of the candidates passed with Honors at each of the intermediate examina-
tions the first shall be entitled to a scholarship of $100, the second to a scholar-
ship of $60, and the next five to a scholarship of $40 each, and each scholar
shall receive a diploma certifying to the fact.  The medals offered at the final
examinations of the Law School are the following: Of the persons called with
Honors the first three shall be entitled to medals on the following conditions:
The First: If he has passed both intermediate examinations with Honors, to
a gold medal, otherwise to a silver medal. 74e Second: 1f he has passed both
intermediate examinations with Honors, to a silver medal, otherwise toa
bronze medal. 7Ae Thsrd: 1f he has passed both interimedinte examinations
with Honors, to a bronze medal. The diploma of each medallist shall certify
to his being such medallist. The latest edition of the Curriculum contains all
the Rules of the Law Society which are of importance to students, together
with the necessary forms, as well as the Statutes respecting Barristers and
Solicitors, the Matriculation Curriculum, and all other necessary information.
Students can obtain copies on application to the Secretary of the Law Society
or the Principal ¢” e Law School.




