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PROVINCE OF CANADA ) e _ | !
DISTRICT OF QUEBEL. HNTEE ng BENCH. o

<

o | ~ CAROLINE J. FERGUSON,
£ .. . ‘ ‘-AP?ELLM., , 
AND “ e
CHARLES ROGER,
Ri-:spox_nﬁm.’

CASE OF THE APPELLANT.

RN *SE E%mgasa 5 i .
© T : . .
. . . . .
. d ~ . . } .

THE - Action," from tlie” judgment inm—which—the—present _appeal has been
~ instituted, was an action for libel, and was dismissed, with costs, on the

. ground that the plaintiff had not adduced sufficient evidence of publication ; the
Honorablé President of the Court declaring, at the same time, that they were
prepared, but for this defect in the evidence, to enter up judgment against
‘the defendant for the full amount of damages demanded. o E

The  plaintiff filed at the cnquéte a certified copy of the defendant’s
aflidavit, lodged by him as editor and proprietor of the *“ Quebéc Ohserver,” at
the office of the Clerk of the Peace for the District of Qucbec; (Vide Appen-
dgi(:i A.) and also.a newspaper corresponding with the description given in the

affidavit. o '

The Provincial Ordinance 1 Vict.-Cap. XX. Sec. 9, ‘declares such affidavit,
or a certified copy, “ in all proceedings civil and criminal” touching any newspaper
1entioned in any such affidavit, or touching any publication in. such newspaper,
1y be conclusive evidence of the truth of the matters set forth in such aftidavit,
against every person who has signed the same ;— : : ‘

: - XI enacts, that “ it shall not be necessary after any such:affidavit or -
‘¢ affirmation, or a certified copy theéreof, shall haye been. produced in evidence
“ as aforesaid, against the persons who made and signed such affidavit or affir-

“ mation, or are therein named according “to this Ordinance, or any of them,
“ and after a newspaper, pamphlet or other such paper as aforesaid, shall be ‘

. produced in evidence, intituled in the same manner as the newspaper, . « -
“ pamphlet or other paper, mentioned in such affidavit or affirmation or copy is

- “ intituled, and wherein the name or names of ‘the printer and publisher, or
 printers and publishers, and the place of printing mentioned in such’ aftidavit
“ or affirmation, for the plaintiff, informant, or prosecutor, or person seeking to
“ recover any of the penalties given by this Ordinance, to prove that the news-

“ paper, pamphlet or paper, to which such suit or trial relates, was purchased

wet "R o W N e gt A b
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“at. -any house, shop or oﬂice, belonging to or occupred by the defendant and
- « defendants, -or any of them, or by his or their servants or workmen, or where’

“ he or they, by: themselves, or their servants or workmen, usually carry on the

“ business of printing or publishing such newspaper, pamphlet or other such
e paper, or where the same 1s usuallv sold.” ' ‘

"And Sec. XII directs the Clerk of the Peace to fumrsh a certlﬁed copy of
‘ the affidavit; to any person applying for it, « m order that the same ymay be
<“produced i in any civil or cnmmal proceedm ' o . SR

_ The Court below, it is respectfullv submitted, mad\‘ertently overlooked
these sectidns of the Ordinance, for it would be difficult to state in,more clear -
or comprehensive terms, that, in all cases, the publication of a libel shall be .
.considered proved, upon production of the affidavit specified, or of a certified -
- copy, and of a newspaper correspending wrth it, containing the—same deacnp—
tion of person and place of*printing. -

_. . There is no room left for doubt when it is considered that the Ordmarrce
in questron is a transcript of the Impenal Act 38. Geo. III, Cap. 78. (Vrde
Appendix, B.) and' when reference is made to the nature of the evidence given.
in the English Courts under that act The authorities are numerous.

2nd Saunders on Pl and Ev rd S10, 811

/ " : K}
‘« The affidavit,. togoether wrth t\xe prn&ucnon of a newquper Ltwm~lrond1ng in cvery n.apcct wnth
** the description of it in “the affidavit, is-not ouly evidence of the publication of such paper by the partics
“ named, but is also evidence of rts pnblrmhon in thc County where the printing of it is deseribed to be.”

- Hnmmu ﬂDr"ﬁt o & Dcf:umtron '-2-')-‘4.‘
2 Chitty’s Gen. Practrcc 48,
4 Bar. and Cress. 35.—Rer vs, lmphI. 12
i Dowl. and Ry. 125. - .
6 Bing. 400 Cook vs. Wand.
% Bar. and Cres 3820 T

< In Mayur vs. Flcteher, 9th-May A. D 1829, K. B. Jones, Sergeant, moved for a new trial, and the’
Court held that the prnducuon of any newspaper sufficed, under the 11th Section of the Act, without
proof of the defendant’s pubhcmon thereof. 2 Starkic on Slander, 47, 48, 10 Faat, 94, In the case
. herecited, that of the King against Ilart & White, Bailey J. wid, speaking of the same Statute of which
the Prov. Ord it o transeript, s above-stated,—* A¢ to the ¢vidence of publication, the statute was passed
** as the title of it states, for the purpose nf * preventing the mischiefs arising from printing and publish-

** ing newspapers by persons not known ;” and it was meaut to fucilitate the pmwrdmgs, either unn) or
«.eriminally, against the several persons concerned in such pubhc-mnns. e
“ And I cannot consider, as the eobjection supposes, thut all these deseriptions of persony, - namely,
¢ plaintiff, m/';rmcm! or prosecutor O’ persen gecking, &e., apply to the. same person seckiupto recover
* penalties given by the Act; but I take thoze words to apply to a plaintiff seeking to recover damages in
_ *“ an actien for the civil i myxrv sustained by him from the pubhr-.xtlun of the libel ; to the Jufirmant in an
* information granted by thiz Court or exhibited by the Attorney Generl for th(, same ; to a prosecutor, -

*i prosecuting by indictment for the libel ; o, lastly, o any persm ~cd.mw to recover penalties under
“ the Act.””

The Court below a]so \em.d it is respcctfullv submitted, in dll“owmfr
evidence to be given of the existence of rumors or reports touching the character
of the plaintiff.  The utmost length that has been hitherto gone by the Courts
.in-this Country has been to permrt evidence as to gencral character to be given ;
and this on the ground that such evidence a party may be prepared to meet ;
but it is 1mpossxble for an assailed party to grapple with mere rumors, and-'the
Courts in England and in the United States have therefore almost all rejected
the doctrine that, under the general issue, in mitigation of damages, the defendant’
may give evidence of the e‘nstence of such. reports. The A ppellant submits that
to the spirit of the law of this Country which does not, except in-a few speclal
cases, permit the truth of the libel or slander to be pleadc,d such -evidence is

peculxar]v repu gnant.’ - ! '
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o Upon the whole case, with reference to the merits, the Appellant respect-
- fully prays that this Court will mark its sense of the wantonness and cruelty of
the outrage upon her character and her feelings committed by the defendant,
by mulcting him in exemplary damages. . o L -

‘Quebec, 12th June, 1185_5’. |
“% - -~ . . HOLT & IRVINE,

oe—_—— —_mmn—_

I Attys. for Appt.

i

LT
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" PROVINCE OF CANADA,)
" DISTRICT OF QUEBEC. g |

T, Charles Roger, newspaper proprietor and Editor, acknowledge myself to
_be the only proprietor and the responsible Printer of.a newspaper intituled
¢ The Quebec Observer,” published at my office, situated in St. Peter Street, of
the Lower Town of Quebec, the number of such house in the said street being
29, and I further declare that my dwelling house is now in Garden Street; and
in the house in that street which is numbered 11. S

(Signed.) C. ROGER.

_Sworn té before me this 7th Sept.,
1854, at the City of Quebec.
(Signed.) J. MAGUIRE. s
,(,fe'rtiﬁed: a true Cdpjr of vfhe oﬁginal in our Office.
o Office of the Peace, . - . - '
*  Quebec, 9th November, 1854.
(Signed.) . GREEN & DOUCET, |
_ R S Clerk of the Peace.
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Imperial Statute 38 Geo. IIL. Csp. LXXVIIL

Sec. 9.—And be it farther enacted, That all such
affidavits and affirmations 48 aforesaid. shall be fyled
and kept in snch manper as the said Commissioners
shall direct and the same or copies thereof,  certified
to be true copies, as hercinafter is mentioned, shall
respectively in all proceedings, civil and criminal,
touching any. newspaper, or other such paper as

: aforesnig, which shall be mentioned in any such
affidavits or_affirmations or touching any publication,
matter or thing contained in any such newspaper or
other paper, be reccived and-admitted as conclusive
evidence of the truth of all such matters set forth in
such affidavits or affirmations as are hereby requifed

" to be therein sct forth, against every person who

shall have signed and sworn or affirmed such affidavits

-or affirmations, and shall also be received and admit-
ted, in like manner as sufficient evidence of the truth
of all such matters against all and every persen who
shall not have signed or sworn or affirmed the same
but who shall be therein mentioned to be a Proprictor,
printer or publisher of such newspaper or other paper,
unless the contrary shall be satisfactorily proved, &e.

3

" See. 11.—And be it further 2nacted, That it shall
. not be necessary after any such affidavit or affirma-
tion, or a- certified copy thereof, shall have been
produced in evidence as aforesaid agninst the persons
who signed and made such affidavit or are therein
nanied according to this act or any of them, and after
a newspaper or other such paper as aforesaid shall

be produced in evidence intituled in the same manner

as the newspaper or other paper mentioned .in such
affidavit or copy is intituled, and wherein the name
or names of the- printer and publisher, or printers

and publishers, and the place of printing shall be the’

_same ng the name or names of the printer and
publisher; or printers and publishers, and the: place
of printing mentioned in such. affidavit or affirmation,
for the Plaintiff; Informant, or prosecutor, or person
secking to recover any of the penalties given by this
act, to prove that the newspaper or paper to which
such trial relates, was purchased at any house, shop
or office, belonging to or occupivd by the Defendant
or defendants or any of them, or by his or their
servants or workmen or where be or they by them-

T—selses.or their servants or workmen, usually carry

on the business of Prifitiig of publishing such paper,
ar where the same is usually sold.

4

L B

forth, against every person- who shall have si

Provincial Ordinance 1 Vie. Cap. XX.

| Sco 9.—And be it further ordained and enacted,

&c., that all such affidavits and affirmations as afore=.
said shall be fyled and kept and preserved by thes -
Clerk or clerks’of the Peace for the District in whidf ™
such newspaper, pamphlet or other paper shall be
printed or published ; and the same, or copies thereof,
certified to be true copics a8 hereinafter is mentioned,
shall respectively in all précecdins:, civil and crimi.’
nal, touching any pewspaper or other such pamphlet
or paper an aforesaid, which shall be mentioned in
any such affidavits or affirmations, or' touching an
publication matter or thing eontained in any such
newspaper, pamphlet. or paper as aforesaid, be recei-
ved and admitted as conclusive evidence of the trith
of all’ such matters set forth in such affidavita or
affirmations, as-arc hercby required to be therein set
ed
and sworn or affifmed ruch affidavits or affirmations,
and shall also be received and admitted in like -
manner a3 sufficicnt evidence of the truth of all such
matters against all.and every person: who. shall not
have signed or affirmed the siine; but' who shall be
mentioned therein to be a proprietor; - printer and ,
publisher of such necwspaper, phlet or other

.paper, unless the contrary shall be satisfactorily
| proved, &e. R S o

See.’ 11.—And be it further ordained énd cnacted,
&c., that it shall not be neccssary after any such -
affidavit or affirmation,, or a certified copy thereof
shall have been produced in evidence as aforesaid
against the persons who made and signed such
affidavit or affirmations or are therein nam according’
to this ordinance, or any of them, and after a news- -
paper. pamphlet or other such paper as aforesaid
#hall be produced in evidence, intituled in the same
manner as the newspaper pamphlet or other paper
wentioned in such affidavit or affirmation or copy is
intituled and wherein the name or names of the
printer and publisher, or printers and publishers, .
and the place of printing, shall be the same as the
name or names of the printer and publisher, or
printers aud publishers, and the place of printing

‘mentioned in such affidavit or affirmation, for the

Plaintiff, Informant, or prosecutor, or person sccking
to recover any of the penalties given by this Ordi-
pauce, to prove thit the newspaper, pamphlet or
‘paper to which suit or trial relates, was purchased - -
at any house, shop or office, belonging to or occtipied
by the Defendant and defendants, or any of them,
or by his or their servants or workmen, or where he
or they by themselves, or their servants or workmen,
usually carry on. the business of printing and pub- .
lishing such newspaper, pamphlet or other such

* paper, or where the same is usually sold.
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