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g’fié’egal Jews.
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APRIL 18, 1885, No. 16.

Dr, .

by se::ancm Wharton has been appointed
q“ﬁsﬁ(,n:“y. Bayard, legal adviser upon
Bood o, Oof international law. This is a
intepy, Pointment, Dr. Wharton’s works on

edOna,l and criminal law are highly

an | and have been translated into
thig a and Spanish. While referring to

PPointment, we may note that the
Strong), Law Journal (St. Louis) speaks
dy, iteOf International responsibility for
beg Warfare. Itsays: “Funds have

n .
ygamP‘Ibhely collected in this country for

the a;:vyv O'Donovan Rossa and his gang, for
Socrgy exed Purpose of attacking England by
%Y thyg ‘,fd“mns of this kind. It is idle to
Dation Whe perform our duty to a friendly
thy, 8uch °n, h*}",ing every reason to believe
Ont iy 4 ~Peditions are furnished and fitted
Uigenyqy - COUNLTY, we take no measures to
to glan?d arrest them. It is no answer
Officj that our laws do not enable our
torg, Wh, 8rTest and punieh such conspira-
Maty o 't CoNcern has England with the
g, th °Ur municipal law? When we
for o, © defef:ts of our laws as a reason
Powey, tf,"':"mlng our duty to a friendly
1 the t}? Power ig entitled to make answer
m,“y t'h;lnder of cannon.” Our contem-
o n rqfem to the Fenian raids upon
Onglyq, ornized upon U. 8. territory, and
ot di.::ﬁl the remark : “ Plainly, we
Namig, arged our duty in regard to
the 2 ® Songe bumness, and unlegs we wake
® right ¢,, of that duty, we shall forfeit
Of Civiljye. * 90cent position in the family

N 7 natigng »

€ weai

Vomgy :;gént to be given to the evidence of
%nmde,atioo'?bmﬂ reputation came under
Que"n’s Ben N a recent case in the Court of
R"‘mﬁuy, s“nch, Crown Side. Mr. Justice
:’Dorg of hig Uently correcting a distorted
d?d eVeuing ;Zma"ks which had appeared i
ha:‘?,insubst:;paper, observed : “What I
® cg Ce, was that a woman might
virtuous without becoming

a perjurer, and that experience showed this
to be the case. I added that all other things
being equal, the evidence of a virtuous woman
would be preferred to that of a woman who
was the reverse. I never said that I would
prevent counsel putting questions to a witness
to show that she was an inhabitant of a house
of ill-fame, for I have no power to prevent
counsel exercising the right of discrediting a
witness produced by the other party. There
i8, of course, a decent and an indecent way
of performing even a duty, which gentle-
manly feeling will at once suggest to a pro-
fession of gentlemen, without the inter-
vention of authority. If that intervention
becomes necessary another question may
arise, which it is unnecessary to discuss at
the present moment.”

The American Luw Review is nothing if not
critical—that is to say, apart from the im-
mensely valuable fund of information which
it possesses concerning the affairg of this
Dominion. Some of its superabundant activ-
ity, however, might be usefully applied to a
revision of the syntax of its own articles.
The opening sentence of the article in the
last number, on the Responsibility of the
Pullman Palace Car Company, by its colossal
proportions, is worthy of Mr. Evarts. It con-
tains 138 words. The writer apparently lost
himself in the labyrinth, for the subject of
the sentence has no predicate. Our readers
may be curious to see this monumental exor-
dium, so we produce it, using our smallest
type from motives of economy.

‘‘ The comparatively recent introduction of sleeping
cars upon the great highways of travel, as a means of
public conveyance, while it marks a new era in the
history of common carriers of passengers, and signal-
izes the advancement of the age in the attainment of
the luxuries of refinement and wealth, yet on account
of the unique and peculiar features of the system as it
exists, both with reference to the railroads that employ
them, and to the traveling public that enjoy their
superior comforts and faoilities, there have arisen
interesting questions of law, touching the responsi-
bility of such companies, for the loss or theft of the
goods, luggage and valuables of passengers, upon
which there exist among the bench and bar, an un-
desirable, and it would seem, needless amount of
uncertainty, not to say, diversity of legal sentiment.”

Further on, in the same article, on page
219, the following is found : “The principles
of the Roman law touching the doctrine of
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innkeepers and their responsibility, is very
similar, &c.” Old Lindley Murray used to
teach that a verb should agree with its sub-
ject in number.

Thedeath of Mr. (.. 8. Cherrier, Q.C., which
occurred at Montreal on the 10th instant,
marks something like an epoch in the history
of the bar. Mr. Cherrier was admitted to
the practice of the law in 1822, so that his
professional experience extended over the
long space of sixty-three years. Lawyers
then were not numerous, and Mr. Cherrier
was soon engaged in a number of causes of
importance. He had for partners several
gentlemen who are conspicuous figures in
the early annals of the Province. After
about forty years of professional toil, Mr.
Cherrier was placed, by the death of Mr.
Viger, in the possession of an ample fortune,
and thenceforward he needed only to labour
for the welfare of others. The blessedness
of agsisting the poor and destitute was en-
joyed by him in large measure. After his
retirement from the active exercise of his
profession Mr. Cherrier was tendered the
position of Chief Justice of the Court of
Appesl, but he did not care io resign the
ease and leisure which were so dear to
him for the duties of an arduous and exact-
ing office. In his long retirement he pre-
served both mental and physical health un-
impaired to the venerable age of nearly 87
years.

A NEW QUESTION OF CRIMINAL LAW.

Not long ago the judges' in England were
gravely deliberating whether it was justifi-
able homicide to kill your neighbour and eat
him, because it was extremely probable that
if you did not, both would die of starvation.
With a unanimity, for which we should feel
thankful, they decided that it was not. Now
they are agitated by the question as to whe-
ther a cab-man who receives a sovereign for
a ghilling, and keeps it, is guilty of larceny.
The Lord Chief Justice thinks he is, while
Mr. Justice Stephen is of a contrary mind.
The pretention of the crown seems to be, that
the cabman either knew the piece given to
him was not a shilling but a sovereign at the
time he took it, or that the felonious intent

when hebecame aware that it was a 807¢"
eign dates back to the time he took it.
difference of opinion must be owing to 89
statutory complication, for the old law on 0
point is very clear. “And this intent " -
“ steal must be when it cometh to his has® &
“ or possessions : for if he hath the possessi® '§
“of it once lawfully, though he hath anim i
“ furandi afterward, and carrieth it anY',, ’
“is no lareeny.” Coke; 3 Inst., cap: 4h
p. 108.

R.

NOTES OF CASES.
COURT OF QUEEN’S BENCH.

[Crown Side.] i
MonTREAL, March 20, 1885 -
Before Ramsay, J. ‘

Tre Queex v. Hexgry SrERNBERG, and Othe,"';f':
on an indictment for conspiracy W' '
intent to defraud.

Indictment— Conspiracy to secrete property M v
intent to defraud— Essential allegations

indictment for conspiracy with intent “
defraud, which merely alleges that the 447
dants did combine to secrete and make & pe '
with the property of one of them, A., wlﬂ'w
tent to defraud B. of a sum due 10
by A., without alleging that A was insoi‘,m;‘ .
and that it was in contemplation of M‘f ;
vency the secreting was carried out, 154 ;
cient. ’
The case for the Crown being closed, itﬁ:’; ‘
moved on the part of the defendants o
there was no case to go to the jury ; bec®
there was no evidence of the combina® @
and because there was no sufficient 0
set forth in the indictment. ' 1
Ramsay, J. I intimated at the arg\{m& " |
when the objections were made, that ¥ "o
indictment was sufficient, there was evi '
of combination and of fraudulent inw’w’c
go to the jury, so I need not enlarge 0B
point. o
As to the second point I am with the d o
dants. The indictment sets forth th“f,oﬂ
defendants, to the number of four, did s
bine to secrete and make away with the ¥ /
perty, &c., of one of them, Henry Ster? ot
with intent to defraud a London fir®

An
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Sy .
Btemg: Money due to said firm by Henry
thing Wlﬁh Another count sets up the same
na Intent to defraud the creditors
. enry Sternberg generally, and
ndon firm. There is no alle-
” H Sternberg was insolvent, and
38 in contemplation of insolvency
p“‘ldpe Illg Was carried out. On general
a Congy;. dOn"t. think it sufficient to allege
donyy thigy, With intent to defraud, and I
Dlete yn the accusation is made more com-
Inten, toad °8Ing that they did secrete with
litieg ,, , eftaud. We all of us secrete quan-
AT iy t‘ll: Property daily, and there is no
With ’«nothat‘ Can it be said that doing so
T th N €T Person could make it a crime ?
to ¥ not? and no case has been brought
as l::: %o support such a pretension.

unl‘qul oy 1 8aid that by our civil law it is
‘lldthat th Secrete with intent to defraud,
% v erefore two or more persons doing
Sucy a thj 'ndicted for the conspiracy to do
It. is, owng' This is an ingenious argument.
!‘ltion is evter, to be observed that the prohi-
"_‘\ent defE: Secreting by the owner with
Y8 two ud: Again, this particular Act
Tight to oa"e‘med-xes against the owner—the
h’ep,.ope nm him and the right to attach
ly po ac Y. And lastly, these remedios can
‘?euniOn qu_ on g special affidavit as to
Yo evj .eno Circumstances of which we have
i 'Olera{:r here. The limits of conspiracy
t;sc'ation ofy Vag:ue, and much is left to the
d()::i?ndt 02261::?@’ but I am not disposed
in ty; 1t8 80 far as is sought to be
8 Cage, even

d for v though there is gerious
Pactigeq " CUPPOSing

that fraud has been
e j .
4,.%“;3’%‘"&5 directed to acquit.
4 Q. C, for the defendant.

VR op QUEEN'S BENCH.
[Crown Side.]
MONTREAL, March 23, 1885,
Before Rawmsay, J.
Ing Quray v, ;. OSHUA STANSFELD,
- t\mwtee Jraudulently converting
@ g, Droperty.

wem;;‘"‘mt of atrustee for fraudulently
Property, it is sufficient to set out

L

that A “ being a trustee” did, etc., instead of
that A “was a trustee and being such trus-
tee” did, ete.
2. It isnot necessary to set out the trust in the
indictment.

Ramsay, J. This isamotion to quash an
indictment under 32 and 33 Vic,, . 21, sect.
8l. Trustees fraudulently converting pro-
perty.

Two objections are taken to the indictment.
The first is, that the indictment is not in
positive terms. The words are “then being
a trustee.” The accepted form of criminal
pleading is to lay every act directly in the
indicative and not as it is called inferen-
tially ; thus instead of saying that, “ —being
a trustee did,” it is usual to say that “ —was
a trustee,” and being such trustee did, and
80 on. '

After verdict, all objections of this sort are
cured by the latter part of section 79, 32 and
33 Vic, cap. 29. But in addition to this,
section 27 of the same act specially declares
that the forms of indictment contained in
schedule A to this act shall be sufficient, as
respects the several offences to which they
respectively relate ; and as respects offences
not mentioned in the schedule, the said forms
shall serve as a guide to shew the manner in
which the offences are to be charged, and the
indictment is declared to be good if, in the
opinion of the court, the prisoner will sustain
no injury from its being held to be so, and
the offence or offences intended to be charged
by it can be understood from it. Turning to
the schedule A, we find that the general form
instructs the pleader to “ describe the offence
in the terms in which it is described in the
law; or” etc. That has been done. Then in
the special forms given in the schedule for
“embezzlement,” “ offences against the hab-
itation,” and “bigamy,” the present participle
is used, precisely as in the jndictment
before us.

Lastly, it appears to me that, grammatically
speaking, it is the same thing to say, that
“ A being a trustee did,” and to say, that “ A
was a trustee, and 8o being such trustee did.”
If one is inferential 8o is the other. Further,
I think the accused cannot suffer any injury
by it; but that on the contrary the offence
charged is more easily understood when
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expressed in the former simple language
rather than in the latter involved way.

The second objection is that the trust is
not set forth. What has been said with regard
to the general form is equally applicable to
this objection, and in practice in England, it
seems, it is not usual to set out the trust.
Even where the trust is created by an in-
strument in writing it would be sufficient to
describe it by its usual name or by its desig-
nation. Sect. 24, 32 and 33 Vic,, c. 29.

The defendant will therefore take nothing
by his motion.

Davidson, Q. C., for the Crown.

Kerr, Q. C., for the defendant.

COURT OF QUEEN’S BENCH.
[Crown Side-]
MoNTRBAL, March 1885.
Before Ramsay, J.
THE QUEEN V. JUDAH.
False Pretence— Warranty in deed.

A clause of a deed by which the borrower of a
sum of money falsely declares a property well
and truly to belong to himn may constitute a
Jfalse pretence.

The defendant was charged with having
obtained $25,000 by false pretences. See 7
Legal News, pp. 371, 385, 396.

The evidence establishes that defendant
wished to pay off an hypothec on certain
real estate, and applied to a broker to procure
him the money on the same security as the
hypothecary claim to be paid off. The broker
opened communications with the complai-
nant, and finally it was agreed that if the
titles were satisfactory, complainant would
furnish the money. The name of the defen-
dant was then furnished, and the complai-
nant left the termination of the affair in the
hands of a notary, with verbal instructions
that the money, which he paid over to the
notary, should not be delivered to the defen-
dant except in payment of the hypothecs on
the property. The defendant agreed to all
this, and went to the notary’s office and
signed the deed, which contained in printed
form, after deseribing the property to be hypo-
thecated, this unusual warranty: “Which
‘““he declares well and truly tobelong to him,

“and to be free and clear of all hypof-h"d
“and incumbrances  whatsoever.” Is
fact this statement was untrue. To defé”
dant’s knowledge, two-thirds belonged to b
daughter, as heir of her mother, who had
commune en biens with defendant and of b
only brother deceased since the mothe
death.

The notary being examined as a witne®
said, that after signing the deed, defends’
“ said there were some pretty strong cls
in the deed, pointing to the clause refer”d
to and read by Mr. Burland in his eviden®,
He said the property belonged to him, 0
he said that he knew of no other enc?
brances or mortgages on the property, X
the three mortgages which I was to dischs %
viz., Chadwick, the Seminary and the N 0
mortgages. He said he would not 1ike 1
sign anything that would put him in jail
then said to him, is the property not =
clear, except above mentioned mo! s"y
The defendant answered yes. I then 1off
he could sign without fear.” The no' B
further swore that he would not have giveP
money without the assurance from the d
dant, that the property was his, He
established that the money was applied 0 °y
discharge of defendant’s indebtedness, ¥
was understood it should be applied. g

In cross-examination it was shown ot
the notary not only had the titles but "
he had been guided, to some extent, by
lega¥ opinion he found among the P"P;l:
and in which it was declared that the title
satisfactory. :

In the cross-examination of Mr. Witbl‘;‘:,’
the financial agent through whom the
was effected, a witness produced by the P 4
secution, it was established that loans o2 o
mortgage of real estate were never m o 1o
the assurances of the borrower, but 08
report of a lawyer or notary, or both. oo

It was established that the defond
knew of the defect in his title, which W8° " s
apparent either by the deeds themselve® jof
by registration, for that the matter had
since 1874 been brought to his notice.

The case for the crown being closeds 200
defendant, who conducted his own da:qdb _
moved the Court to direct the jury t0 o
there being no false pretence proved bt
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ah \
& Couh of contract, He relied on the King

¢ D,"’:c”hirwn @ C. & P. 661) and the Queen
Couyg, ov1> (Mot reported) decided in this
' W Ich last case he believed to have
Bituteg Cided by the Court as now con-

M .
& O:{igmdson, Q. €, in reply, said that Rex
anq :egfton had been, in effect, over-ruled,
of By, orred to the cases of Abbott,of Dark,

9on and of Meakin.
d“i(m’ x
alth

%t the (l))ugh
held 4,

I sat in the case of Durocher,
T have no note of the point ex-
arest mention, I remember to have
Dr::: bad title was not necessarily a
Lot b f“%- Inever said that there might
Thig ; alse pretence by means of a deed.

tideq 81l T understand to have been de-
Bregy - Rex & Cudrington. See what
Mgy, “7 88id at the argument in Reg. v.
Abbm ’11 Cox, P. 273. The cases of Reg. v.
$%, 0 Den. C.c, 273; 2 C. & K, 630; 2
"Ry V5 Beg. v. Dark, 1 Den. C.C.276; and
app]y 'at urgon, 25 L. J. 105 M.C., don’t
ten, all They were material false pre-

In all the cases the defendants ob-
Sthe, ;1°ReY by producing one thing for an-
win & grossly fraudulent manner. It
of the o observed that although, in some
n R, ;:Ses, the judges questioned the ruling

odrington, they took especial care
Ttigiy oy L it
Jnﬂtieem f Rex & Codrington, by Lord Chief
B, 49) Mman,in the Queen & Kernick (5 Q.
) i.t Whatever may be the law of Eng-
ould not be maintained for an in-
8Yste €r our highly organized and logical
1aw, that the conversations which
€ Written contract, not persisted
Contract, could be the inducement
ot ® contract. Qur rule is that you

3 8oy, dPl‘Ove outre le contenu de Pacte. This is
Dle 4, TUle of evidence, and to expose peo-
ey ang held criminally responsible for
Tomeq, at the time, as it may chance to be
™od, after the whole matter had been
Yous Writing, would be excessively

M firgy ;I therefore had some difficulty
N htheu 3dmitting Mr. Lighthall’s evidence
Soen g Lversation. But it will be at once
'edinthi this evidence was rightly admit-
Oltrg: - 888, for two reasons : It did not
he written instrument, and it was

18

in b
to lny the

O e

I cannot concur with the

useful to meet a defence which might have
been set up plausibly, had there been nosuch
evidence, namely, that the false warranty
was unusual, was contained in a printed
form, and had been passed unobserved by
the defendant when he signed. He might
have found an illustration in support of
such a contention in the same deed. Along-
side the words alleged to be false and fraud-
ulent, there is a warranty that there were
no hypothecs. This is palpably false, yet
the defendant signed it inadvertently. As
for the case of Reg. v. Meakin, 11 Cox, 270, I
purpose to follow it precisely. The case be-
fore us is one of mixed law and fact, and it
must go to the jury. I shall endeavour to
present tothem the legal aspect of the case,
and leave to them the duty of applying the
law so explained to the facts as proved.

The defendant was convicted.

Davidson, Q.C., for the Crown.

The defendant in person.

PRIVILEGE IN RELATION TO CRIMI-
NAL ISSUES.

The case of Regina v. Coz, 54 Law J. Rep.
M.C. 41, reported in the March number of
the Law Journal Reports, decides once for
all a very important question of professional
law, upon which considerable difference of
opinion has been expressed from time to
time. How far may a solicitor be compelled
to disclose communications made to him by
a client in a criminal case or upon the trial
of an issue involving a crime? The judg-
ment was delivered by Mr. Justice Stephen
on behalf of the ten judges who composed
the Court. It is noticeable that the Lord
Chief Justice of England, who is ordinarily
essential to the constitution of the Court, was
absent, and no doubt his absence was justi-
fied on the ground allowed by the statute—
namely, that it is signified by writing under
his hand, or that of his medical attendant,
that he is prevented by illness or otherwise
from being present. The decision is that of
the highest Court of Appeal on the question,
which is one incapable of being raised on a
writ of error and taken to the House of Lords,
and it undoubtedly goes very far in opening
the mouth and the document box of the soli-
citor in a criminal case. Happily it does not
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g0 quite so far as the words attributed to Mr
Justice Lush in Regina v. Castro—namely,
‘ that the law does not allow in the name of
privilege any person to withhold evidence
which is within his power and which may
be used in support of a criminal charge’ Mr.
Justice Lush’s words would force a solicitor
‘to disclose what his client told him after he
Wwas accused for the purposes of his defence.
The learned judge could not have intended
to go 8o far, otherwise the crucial question
which the solicitor engaged to defend an ac-
cused person is popularly supposed to put to
his client—namely, ¢ Are you in truth guilty
or not ?’—would be hazardous. The learned
judge could not have meant that an accused
person could be convicted by a confession after
the fact to his legal adviser. Mr. Justice
Stephen’s judgment in any case deals direct.
ly with the matter. He says: ‘We are far
from saying that the question whether the
advice was taken before or after the offence
will always be decisive as to the admissi-
bility of such evidence. Courts must in
every instance judge for themselves on the
special facts of each particular cage. This
shows that many questions of nicety are still
open. Suppose, for example, a man comes
to his solicitor and asks him whether there
is an extradition treaty between Spain and
England, would the solicitor be bound to
disclose the fact in the witness-box at his
trial ? Probably he would, although the com-
munication took place after the alleged crime,
because the information wag required with a
Vview to escape from justice.

The facts in Regina v. Coz and Railton were
8uch as have often happened before, and will
frequently happen again. Railton, in the
character of propristor of g newspaper, had
been ordered to pay damages and costs. Cox,
the other defendant, was his partner, and the
deed of partnership had been prepared by
Mr. Goodman, a solicitor. A few days after
the verdict the two defendants repaired to
Mr. Goodman, and asked him whether Rail-
ton, the defendant in the civil action, could
not give a bill of sale to Cox, his partndr, to
protect the plant of the newspaper from sei-
qre. They were told that he could not,
Whereupon they paid their fee and departed.

newspaper office, a bill of sale was prodll"“1
duly executed and registered some days pre”
viously, together with the partnership de-edr
endorsed with & memorandum of dissolutio®
dated before the bringing of the action. Co*
and Railton were indicted before the Reco!
der of London, and found guilty by the jurds
but the recorder reserved the questio?
whether the evidence of Mr. Goodman oﬂglft
to have been -admitted. On the one hand it
Wwas clear that the communication with M*
Goodman took place before the crime W#
committed, and with a view to obtain info™
mation as to the form which it ought to take-
On the other hand it was obvious that M
Goodman was not particeps criminis. It W88
argued for the prisoners that evidence
this kind is not admissible unless the solicitof
is cognisant of the crime, but the argume?
was disposed of by a consideration throw®
out in the judgment. The privilege is b

on confidence, and, if the confidence is 0o!Y
one-sided, the privilege does not exist. HO¥ .
could Mr. Goodman by any disclosure P?
made to betray a confidence which was B
reposed in him? As the Latin Gramms
says: ‘Fides et fiducia sunt relativa., TH®
one cannot exist without the other, and M*
Goodman broke no trust, because Cox ;
Railton committed no trust to his keepit#
They studiously kept back the fact that the¥
proposed quocunque modo to prevent exec!”
tion being levied on the plant of their ne"? |
paper. The communication was not conf”
dential because the criminal purpose W8 -
concealed, and so the confidence did B¢
exist. On the other hand, suppose the
solicitor consulted had been told ﬂ,’o
client’s objec, the evidence would # ¢
have been inadmissible, but on s differe".
principle — namely, that the whole co™ )
munication was in furtherance of an illez?l
purpose. The cases cited and considered ¥
the course of the argument, show how wnd.
the law has always been of the privilege .
question. The most authoritative of them
that of Cromack v. Heathcote, 1 B. & B., 9%
cided in 1820 by the full Court of CommOy
Pleas, consisting of Chief Justice Dallas an®
Justices Burrough and Richardson. The ¢i
cumstances of that case were very gimilsr

Afterwards, when the sheriff appeared at the

' i
the present; and it was held that, in orde e |
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to
du],:::e that & deed of assignment was frau-
attory, against an execution creditor, an
3pplieg o Whom the execution debtor had
Clingg | draw the deed, and who had de-
iggeq 2 the ground that execution had
M l’lB ?“ld not be called to give evidence.
quewo!l‘ce Sfepl'len points out that the only
the pri 2rgued in that case was whether
tiong ; Vilege oxtended only to communica~
Ubjeet, it © course of a cause. Upon that
of it 18 8till an authority ; but the result
o Now be considered as overruled
. Scision of the Court of Crown Cases
Son o tiJ In theory, we suppose the deci-
% civiy e (T:Ommon Pleas ought to prevail
Woulq action, but practically no judge
Or, oW follow the three judges in
hag 1 V- Heathcote, now that their opinion
2 Doint : dissented from by ten judges upon
Othgy 'O argued before the three. Two
be g, (:.ses decided by single judges must
8 R itely congidered overruled. The first
M. e Smith, 1 Phil. & A. 118, in which
auorney“’tz Holroyd refused to compel an
Whicy, had Produce a forged promissory note
With, ingtry o n given to him by a client
Tuctions to bring an action upon it.
Whig, I&:ls Doe v. Harris, 5 Car. & P. 592, in
Heaghogg, " TUStico Parke followed Cromack v.
twg * The Court, while overruling these

0t m
1pleg |,
w s
by chwe

echanically, is supported by the
21d down in a number of cases
o Te cited in the judgment, but mainly
LW 00’““’9 consideration of public policy.
& M, Jnt"f’-l'y decision had been arrived at,
Woulq be“m% Stephen points out, ‘ the result
%‘3011 that & man intending to commit
Uyjo, fo;” Mmurder might safely take legal
do Wi tht!le Purpose of enabling himself to
f the a ulfp'unity.’ Upon an examination
“that th Orities, a conclusion was arrived
dagty %e Tule contended for by the defen-
UDsel, which had sach monstrous

Wag ot :‘*’3 28 to reduce it to an absurdity,
of E“zlighananted by any principle or rule
Th"e law, \

N tgel}eral principle to be extracted

;’:the judcase 18 to be found towards the end
y'dOWnKMent, Where Mr. Justice Stephen
t, ‘ in each particular case, the
determine upon the facts actually

Hga%as’ and declining to follow Cromack v,

given in evidence, or proposed to be given in
evidence, whether it seems probable that the
accused person may have consulted his legal
adviser, not after the commission of the
crime for the legitimate purpose of being
defended, but before the commission of the
crime for the purpose of being guided or .
helped in committing it Perhaps the words
¢ whether it seems probable ’ hardly go far
enough, as the judge is bound in many cases
to decide adversely to the prisoner the same
question as that which the jury will have to
try in order to admit the evidence. There
need, however, be no inconvenience in this,
so long as care is taken that the jury do not
hear the evidence given or proposed to be
given. Practically, the decision would seem
to come to this, that communications made
in furtherance of a criminal object are not
protected by privilege, except when that
object is the successful defence of the accused
before the Court which tries him, and the
communication is made after the event. The
result is not only in accordance with public
policy, but relieves the breast of legal advi-
sers of a weight which they would rather not
bear.—Law Journal, (London.)

INTEREST ON COSTS.

A point of practice of some considerable
interest to suitors is the question from what
date the costs of an action bear interest.
There is no doubt that the old equity rule
was, that the interest ran, not from the date
of the judgment, but from that of the certifi-
cate of taxation. See section (last ed.) 130.
At common law the matter was not quite so
clear, and there were decisions which went to
show that the date from which the interest
ran was the date of the judgment. In Schroe-
der v. Cleugh, 46 L. J. C. P. 365, 85 L. T. Rep.
N. 8. 850, however, the question was consid-
ered by three judges of the common pleas
division, after the judicature acts had come
into operation, and they decided in favor of
the old equity rule. So the matter stood
when the case of Hyman v. Burt, 76 L.T. 425,
Weekly Notes, 1884, 100, came before Mr.
Justice Field in chambers, and he decided in
favor of the right date being the date of the
judgment. Lastly, the same point ¢ame up
again before Mr. Justice Pearson, in Land-
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ouners West of England, etc., Company v. Ash-
Sford, on the thirtieth of October, and the
learned judge seemed inclined to decide in
the contrary sense to Mr. Justice Field, but,
on being told that the decision of Mr. Justice
Field was supported by one of Mr. Justice
Chitty, in The Atlantic Mutual Fire Ins. Co.
v. Huth, on the twenty-first of December,
1883, Mr. Justice Pearson felt himself obliged
to follow those authorities, which, he said,
were too strong for him. It appears, however,
that Atlantic, etc., Co. v. Huth was not a deci-
sion at all upon the date from which the
interest ran, but upon the question whether,
on the facts of the case, any interest at all
ought to be paid on the costs or not. The
point that the interest ought to run from the
date of the judgment does not appear to have
been argued or suggested, and Mr. Justice
Chitty is stated to have said that interest ran
by statute from the date of the certificate,
and that the usual four per cent. interest
must be paid from that date. But for the
reference to Atlantic, etc., Cv. v. Huth, it seems
very probable that the decision of Mr. Jus-
tice Pearson would have heen in accordance
with that in Sckroeder v. Cleugh, so that, so
far from the point now being a settled one,
as would appear at first sight to be the case,
it must be regarded as more doubtful than
ever, and in an eminently fit condition for
the handling of the ‘court of appeal.—Law
Times.

JURISPRUDENCE FRANQAISE.

Assurances terrestres— Propriétaire assuré—
Locataire— Clause subrogative de Passureur aux
droits de Uassuré—Cession de créance—Sinistre
—Saisie-arrét— Validité.

La clause d'une police d’assurance contre
Pincendie, par laquelle Yassuré déclare sub-
roger, de plein droit, I'assureur dans tous
ses droits, actions et recours contre les tiers
4 raison de l'incendie, ne vaut pas au profit
de Passureur comme subrogation, mais com-
me cession de droits éventuels et aléatoires
Soumise & la seule condition de 'événement
de l'incendie des meubles assurés.

Mais la dite cession étant parfaite par le

~seul fait de I'événement de lincendie, I'as-
sureur est en droit d'exiger des tiers, notam-
ment des locataires responsables, aussitét

cet événement, le paiement, entre ses maiﬂz
de la somme due pour le dommage éprou¥
par le propriétaire assuré, sans étre tent ©
justifier de I'acquit préalable de I'indemd
aux mains de ce dernier.

Une saisie-arrét pratiquée pour procufa
ce paiement ne peut donc étre annulée
I'unique motif que Passureur, qui I'a formé
n'aurait pas préalablement désintéressé
propriétaire incendié.

(3 fér. 1885. Cass. Gaz. Pal. 21 fév. 1885)

Testament olographe — Signature —Défow™
Ecrit enfermé dans une enveloppe s'ignée—N“a

L'apposition de la signature est une form* )
lité essentielle du testament olographe, et
seule qui atteste que écrit n’est pas e
simple projet, mais bien un acte déﬁm‘,l£
Par suite, doit étre considéré comme nul 5 J
crit non signé émané du défunt, bien 4%
Soit contenu dans une enveloppe gom!
dontla suscription, indiquant qu’elle contié?
un testament, a été datée et signée par le
cujus. L'enveloppe n'est en effet réunie.
testament par aucun lien matériel et n
saire et n’en est pas partie intégrante.

GENERAL NOTES.

The Law Times (London) says: “ The Lord Oh’:’
cellor is evidently no believer in codification of the 1#
He holds out to the commercial world praotioslly
hope that any branch of the law affecting them wil
codified under government supervision. We Sh*‘]‘l’pg
regret it if the present government avoids the (oot
duty. They blunder with so much pemistenoy’bo‘t,
we should like to see fresh minds brought to boll
With the Master of the Rolls or Sir Farrer Hers
on the woolsack, matters would assume a very diff®
aspect.” "

A correspondent of the London ZT%émes Wl'it,e'
“Now that the subject of Imperal Federation “ya‘
cupying the attention of the powers that be, will
kindly allow me space for a suggestion? The W8% 1o
a system of reciprocal legal procedure betweeP o00b
mother country and the colonies, as well as bet
the colonies themselves, hus been a long-felt evils e
I venture to think that, with the increasing 0
mercial relations the time has now arrived, 88 (k%
opportunity too, when some steps should be "%y
to remedy the evil. A debtor, who now b‘
himself to another colony with a letter of credit fro®
bank there, has only to withdraw his balance o
his local bank and remain where he is, and bi¢ oveli
ditors find themsclves foiled. The evil is, hoW vt
not confined to cases of contract, but abounds i® 0P
of tort, where the wrong doer finds an easy ot
from the consequences of his acts, provided t.hei’ ”

on?

not criminal, by taking a ticket for ¢ the other 8id®*




