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1 2285 PWVILEOED COMMUNICATION& [Ciuf. LXXIX
why certain privUeges have failed to obtain the recognition someUmes de-manded for them. In the privUege for communications between Attorney
and Ghent, for example, all four are preaent; and the doubt which Benthamhaa raised a. to the policy of that privUege fixes upon the only condition
therem open to dispute, namely, the fourth. In the privilege for commu-
niaitions between Husband and Wife, all four conditions are again present •

and the chief variance of judicial opinion in defining the privilege (i, inholding, as .ome do. that the protection extends to all communications
or. as others do. to confidential communications only) is due to a ouestinn
a. to the fulfilment of the firsc condition. In the privilege! f^r communT
cations between Jumre and between Informer and Government, the fourconditions are clearly present In the privilege (denied at common law) forcommumcations between Physician and Patient, the fallacy of recognizing
It lies m the incorrect assumption that the second condition is graerallvpresent In the privilege (also denied at common hw) for coiSmunioJ
tions between Priest and Penitent, the objection to ita recognition has proTaWy lain m a tacit den al of the third condition. In the privilege (somet^me^uiged) for communications sent by telegraph, the reluctance to recognize it

.. .l,''^^T ^^n ^"' '"Z P'^'^P''"" '•"»* »° -"^ »' the fourloJditionsthoroughly fulfilled These four conditions must serve as the fou"

esUWished.'^
"^

determining all such privUeges. whether claimed^

J ^-!^^" f
"^ Coafl«.nti.l Commnalcaoa. not priTU.,.*.. otarta. Tn^te... etc. In general, then, the merefact that a communication was made inexpress c^fidenceor m the implied confidence ot ^ confidential relation do^not create a privilege. This rule is not questioned t^-day.i No TC^t

jJ^f""""'^T'^'^'' ^"^'"'''V; 103d day, Time.' Rep. pt. 28. pp. 19 ff • Mr

_.1j^L"' "? ';1<""''» <•«««» «honl(l be com-VOfa tho« cited ante, §§ 2211-2215, inTolvine
duclotorai of Mcret topic, irrespective of com-mumaUion,

: 181 1, Berkeley Peerage Trial. She"

the mo«t closely confidential relation im boundto discloM commnnications made to them ") •

l^lu»I^J"°J'.''-
B-'Khley. L. R. 2 Ch. App

™„„& ? defendant, with confidential com-

^h:„l r- i*TJ'^'?- «••"' Wheeler i. Lechuit, L. B. 17 Ch. D. 675, 681 (genenJ
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leged)

lurch

principle); 1897, Cox v. HonUene i* C C A
'^i '.!r''n'»**

(general pr?ndf?e.** ^ ^^ ^
.

• .1834, K. V. SW, 6 t 4 f. 373 fcommn.
nication under oath of ^y to . feZ^pnaoner m jail)j 1836, R. r. Thomas. 7 id .^Ts(confession under a promise of secrecv); 1898

£«?fZ m"^* '^ '»nfidence between mem-here of the Masonic order) The rule that aeon/-«.,o„ oblamed hn fraud is neverthelew ad!mssible {ante, § 841) also iUustrate. thrpria-
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Mmw that theM exeunt which «- -^ «

'
^^^

h«7e • d«Uc„a twk (o perform «„-i t j
'** Jwsopiiied m an eseuM But ..

Which .r.i„ ".ypow.r.n™;.".J^o n t ™^ .^^^^^ U^. r^f^.;:
Wh.ti.,c„robJ«rtion"? mne«r^T^^J^,'^^"'>*^'i^iio,»,Coun^i..

«»rd forM obligation that I reitMu-t —. \u ""J**'""" *o break my oath. It i« « r..

rre eridenc. on the ground that yoX^^t^n th^"i
/"",' ^^"'°'' J"""««« • '-'"«' to

H'l/f.w; "I hare not etudied the ^^M^vt^ ?k
""*^ "^^ °' ••• i"eB«l «ociet» ? "

matter learaed in the emoIoveF'. i!? • ' V"'™'^ '•« ci 179 « 2..\v'?'Z' ^•"Pl*".
bnt not "ipeciaUy entnut^fSI biuuiM,, that Mui C wu. „._;!. ""' Conaiderinr

r> n LJ.:. «». Corp. .. Kobi„„„ . „,... ^"i^^-^^ »*rito commenr-); '1897, £^

bnt not "ipidau'r .«™JJ^P"''"'' """in -.

the witn-Tcan^'i'!^ "» »<>Mion which

obtoin. ,nch Inforroiion bv i!SJ.'^^' **">

committee ilSl.Tm'p'I^^Sf'- *» ' ^•«*''«"«

wheie. tlie gonrce of any n^^^S';;?''"?
*" '^

procnred or obtained hirli™ 7 'nfofmation
th. „

"owinea by him fo, or pnbli.hed in

• port*, WM Drivil«»Li r ¥, "lentifled with

617. {JV'^r "• ^""^'' '" U. 8. 607,

oj • depo.itorV'hM'!^ ^9l^„""«K"~
McRae, I7 Ont. lYswTs Id i J', ^V"° "
Hft mnat attend with th- k 'l."*""" "">-

•ubp«na;even"heEnUh.t«n^' ,'r»k''<'n — a,, i.nowled« of ' ,—-T" —P»rty to nrore them by i,^""**
•Mowing a ing to the ,°nd„*^«'*f' ^'^ "Eout it

I 1223 -Joe. not crarte'. 3;^!," ''''°*^ »"". n^" .hall C^'h ""^•' Phyridan., ane
c ow the acconn;TS.?J":il''«?"<" «o di* mW^tiot^"')'^(?^"2' \^ privileged

fh.n.;;^'p^,Tn°:Sdr;"hidfre''"''""''«^'-

wifc/'-oTforXr'SSj^;''''"''"''?'' »- hi.
be anfflcient h. th. T-jT ""*"*

• • • deemed to
keep The eiact i^t'^t^^ P""^**' "*»'«» »°
•o protect th?^ Mme o?T:S', * f"«•
reputation of her*^!!," he IJ^LT" ^"'"' *••«

K u . '"' " ™'
oy Maclennan, J.) • •>— -funuu

«/iTximrv°nrr.8 rSin.'»«-newspaper had nn,Xii-\' P" ° (™led that a
««neT.'contribn°torTJ8l/ U s""V^°"

""'

U- S. e. Shriver D r ~.!l^ j "• "• Edward.,
Edmnnd.' brief''ia s^i;h>»^^; '''JL

Senator
of PrivUege of Cone^ ^.^Z*" °* P«x»dent.
("S-cha'Sae [o?S^r;PM«8.«6

without pnbiidtv '^',J13~° 'T.*' "^
•Dd "all knowle<f(^ o"^AJ^T?f 'V*'"e.
'»« to the judge, offlciX «h^i •'''°"' " «"°>-

§17Jt-tote-^Tn'^ino-rceVr^o".'^"?>^^ "'^^"^'^"ZpiLV^^u^oVf
^^^^^^^^^^ F""h.^.ennan.... • ^.m J^^^^te^^1900, c 99 SSotTS- """' *' Sc- Kev. s7

o««iltic;M^°„Vit~.^re.rTbr'f. ""^T"
"'

communicatioM, andThaU „„t il R^'^'eged
•ny court whaLwevw'., F„,^ l""'*"'"*

«
returnofaroBeTtitiail.J' ' '<«payer'»
under thrh^C ^m,^:!^;-'""' Z^'- S*":*?
ment. with which perti™^i?*'?"' *» Govern-
"tatntea might iSJSS^ ' Canadian

3187



I MM PRIVILEGED COMMUNICATIONS. [Chap. LXXIX
dominated bjr th.t .Unjird) were often put forwrH a, . .„fflcie„t groundor maintammg «lence.» Hy the middle of the 1700. it ««med m fhoujhthu notion would prevwl. .t .ny rate in cerUin worthy caM..>» The Jme
p nt of view i, al«, plain at th.t time in the treatment of the privilege forattorney and chent. which wa. then .upp«»d to re.t upon the hon^bteObhgatiouH of the attorney, rather than upon objective consideS. ofl>olicy (po,t.^ 2290). But a stricter view of juatii «nally domL"^ .ndm the notonous Duchew of Kingston". Ca«. the old«r point of view t„dehuitely abandoned and the new one thoroughly promulgated:

1778, Duckeu of Kington', Can, 20 How. St. Tr. 6M; bimuny : trial bv th. H«n- „#Lord.; to pror. th. fl»t and diq>»t«i Barrio., the quettion^w^M^d of iZ r!Tton, au old friend of the aecui^d :
•• Did vou^ hJ^TZZZTi^. 1 u^ ^•"'''f

w- married to Mr. Hervey " T Lord Kit; " M «y^W £i'.::L„*t„fldeJ'*!
"•

Then th« n ? V' ".',"•" "»"'""' "' ">• ••'" «* •<*««»y. I canU «Cl it^

je^ral lonUJn.U.ed on their rigr;otS?„:'.r.';rol'; rZ^Z^''!^,^^th. your lonbhip,. fitting in judgment on orin.in.Ic-.._ the hi^Set .Smo. imt^^ .i^'u u'J:
'/~' ""• "'"• "'^'""^ •»«» propertie.of your lorffhi- ' th^^* 'Tn

tho«, who are died to depoM .t your b«, th.n to be told thTin »i^t „7k ^'^'°.

con^ienc. they do not think th.t^hey «,'„it th.L'rvi'l1;'';i„So"; IfZr^o^i
• 1618. CounteM of Shrewiharr'i Cue IS

t?' t,',??'?'* «>Me". induding the Chan-
cellor, Chief Jiuticee, ud Chief BMon: theCmuum, being " required to decUr. her knowl-edge coneeming the eKspe of Udy Arsbell.8^, refwed lor one .Iwon. \Jwm, ".hehad mwie « raih tow that the wonid not deeUre
anything in particnlar touching thenid pohiti "

If. f'
»• "djodged in cooMmpt, rin» " «,hMd Olegal vowt make not an exc^ "

; and tli«
•object', rery oath of allegiance bind, her

»J". u
' ^^'''* ''•™«««»<1. to reraal to the kiocWhat ,ho know, coooemiog the premiM.. nponwluch grew mi«chief ma/happen to the |Cand the realm"; poMibly in V cItU caw thScondudon might have bti^n diire«nt)Tl673^

/K •l.''-,9?i;."'~
°f Mancherter, I Ventr. 197

l.rf ri"'j" «f°<=h««e'. brother t^ the phiintiff.h»d the key of a box, held by a Wrwimr «od

the earl refn«K^ to .urrender the key. being a

held^^l S^i^'TP?*!! '" »"'"• "''ich he

SSd h^^i. '"1 '?'"»'»'>l«": but LoKi Hale

th^^„h^»^" "' y^ '?« "•» "N"'"*" "; "fMthough it 18 again-t the duty o?a counwilor or

who'«'iJ„^.-h-
'"•"^"^"."'e^vidence^ ch heWho retain, him acquaint, him with vet a

HMtaii r^ Kenyonli alluafoii (in WilsonVW^ *
T:.

"• '.*^' "«' '<> 'he testimony of

now. St. Tr. 611), a. an example of compelling

J™ ""'•Hob "rftonBdence., Mem. not to b.

''^."''.'?76%\"0.'"ai-hL^cr^t
"the Lord Ch«c.lJor SdTu'.'Zbt 5JtWng were rereaW nnder the conditk«^,5Mcrecy to one that wa. not a barriMer wCh»

or no he would oblige him toTniwer> l^f
Lord Grey, Trial. 9^Ho° 8?. Tr l^.'lVMto:
'°""»»'"n "g*!"* ereral perwn. for carw&off and debaoching Ud» fienrietta B^rkS*^!
iS*{J«?™*«* »««i«f« for the defendant Sit
fn^ -^JJ^'J*""" .•"•»* ToJnntarily

; on™
ISSi^^ ''"' *" *'"' •'"• •'•e an.w;red, "I

Ti^/^'i.'^^^ '"* ""•' «««•"" to me; . _
IL ,?« ''f~* "' »<»* »» them ••

; Mr. J Dol-

^i„n " ""' "^ "" »' -"rbody in the u^mation ... yon mnM tell If it were any ofthem, but ywj an not bonnd to teU if it Jer.anyoneeUe"; L. Henrietta: "No.itwa. ^^
/f "Tv, 'V*"«»' ^y»''» Trial, 16 idTa mS
a man of honour to Letray converwtion, what
I)<we<l over a bottle of wibe in diW*. bS
1767 Buller, Trial, at Ni.i Prfu., 884 (a naked

erted
;

howerer a tnutee .hall not be a wit-

JT*? ^^? '?» '™»"i "«°K « ruling ofL ij'JL""".
""* '..''"''er of office, .hlnld

ing a bond, "becauM it apr - "

si8a

nSely ent™.ted T^-^akethWg^ l"^'^i
partie., and to keep it recret •).

'
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, „„

•",7/' -"• nu«.io„. „ .iS titiii^vi^
"«>—^ ro-« bed b/ilV';:

SL?!" hV ':»^ '""•-^ y"-^ bound J n^rV hk ^.f "^ »*'"» "' »•<>"«"• "thU Wight ouly which you think it de!!.,m"
^*' '*"«»/.

«»»»»f 11, howT."

The " point of honor " thua diwDDMrBd #««.
• privilege. But it. expiry wai^"^ k^T " * """'^ '«" recognizing

for «,n,e time thereafter.»
"~" *••« **»«' »«"» »« be noticed

8 0007 a

eoDventeofl, might .ri* inwS^ ,^:l,^'Z T"** ^ """P-'W to vtoUu^

»». Wil«n ». lUrt.,, 4 T » «.
'O'nprtliDg him to do «o ? •• 1

'

J.: "TI»i„,JlTSr'..? T. R. 753, 75» on nhi^i .. _

oloaure,

do not

(b1?JI.^!^^-R«^'. 4 T «. 753, 75,

ii indeed hard in m.„"!l "^ •Moniey ;...!.
to diwloerrconffiuT' *" ~'"P«' • friend
houia be glwiS bv ui ""7«n""i™": and I
ho exclndef * ' ^* "*''' '"d'lc* conld

-oeO. for hi. e»p,o,er!oa.^rSU'
8189

B^"'!^ rwM; iT-.*«"l. -• Gri.wold.

.

cpnfldence •• bMillu^Z^'^ *"'<• •"""°
tinction being bet»3J^ d"8cl«,nre; the di*

to the co^ of bni?^'Jl''i"«,*:''*«»«««T

(•Imilar). ^' '^'^'" " I^. 2 id. 3<S

» ^'"' ''"'9) on InTiotahility



• »W PMVItMID COmiUinCATIOKR fCair. LXXW
The*. •isQinrato hart htn «l«|utol7 »•» in th* following pmmrm :

b*»m. thing. «l^KtW^«-«iu1r.^^^^ """•••* ""^
dwip might h. th« pubHcTt,«2 ^3^1 I- .k!?^ *? "* P"**"" """••' howw-r

Uon.. M W.1I in court, of iu.MrjX,|^^d tK.? '",*«'l«":»*'«'
~»n,«ni«^

Th« i»w b J..10U. of.,undir. «r«nrT^^^^ ?"•• ~""""' •"» «"•»»• • • •

brothw. .galMt bn.thm7fri.nd. Jlk-t fS 1Si^°: l''".^'"' Jf^"**
»*^»^

und.r th. d-pMt oblJg.u;n. of fri.SKiKn or h^.^r .S Zt L ^l!!!.'' J^T!:«l«!med MOMwtT to Um Meartaiununt «f thl*-^ j »u i . .
""* •* Produoad, If

th. p^i^a.. ToTi.'i!r:i't,*tsts«X"iS''^^ '^
rMjairwl to giv. way." •

«»»Mii»Mion, au iaaondMy omum art

1879, Mr. /r<nrjr HUekeoek, in TA* InmoiabUitw of TtUaramu K, A«..«k r dw: •• Th.o«.m.. which thu .«,tio« [of th. 2i .uK' D-SSL u ;V- *!*'
clMure of the content., nor .tbd nriwaril. ulCT^ "•"""J P"******* >• not th. di*.

con.i.U in taking^iotZ'ZJ^ Ita IT » ?'T^ °' '^~'« '•»»•«• »
•ny Ltter. po.Uif<ard, or p^krt ^i.^wt'?^*",'^' »T'^\'° "^'^ '"'*^
of the postTstatut.. I. to^JofcL'aid «1^J *" *^t'T' *^" "• '"**"' ««» I»«^
.pon.l.n'ce « tl.. dV. fLttlKf" tZ^Iu'^L*^,"""^ -"."^r^ '»' P'*'-'* ~"^
«p~t of iu «f, and »S dSliJl^Sri I

^y^^'n by th. gov.rnm.nt in

public, and inrif.1 S'totJS^ l" jTh 1"^'*^, !i^ T^ »' -''*"« ««
TioUtion of the confld.no. winrH^i^^vlnl^

"rTlc.
;
therafor. it will punish any

notMncUonriby law B.rr,^t?f f^ ""'"J!"'*
"* "•™"«»'' °* "«' »"^.

th. United StatJl^'^ undlrtl^m^ .^'"f" *«»•'»"**» »>y Pri^at. compani..

or l-y^t.ndm.nrbaTthi^.7oit":lr*^V'^^^ "^"^ *»' ^•••«^' «'''~"7

concerned, furni,!^ no J^iwt e21v ^nTTr'"!!'''-
" '•"* *• 8°"™"-«t i.

mentf™mth.conlid.ntK«rr oJteleSS^ t'^^ ^^^'''^ " " '
Th. argu-

o..i/.neytore-p^i;-;XruS;2^^^^^

Re^-'^Ts""'" ^»"«^»P°"''«<», 18 Amer.Uw
Similar reawning ii nwd by Appleton,

(i«0).'"
^'^ •• ^'""^ " Me. 267. 270

8100
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hw ito«U Mk« prifU«gMi for rtMoaTrf^Mu y«W •nd UmlM a^M^ which Iho

^•»f l>ri»U«gwI Mui inTiol«bl« .wrV-Z- .?»i .^^* •* •"•'^y '**" to protect bv

h- aothlDK to do with th.3of mK.^. f "»'»'»»»'«»«on. .h«|| b. pri "il,«i
Won. nor with th. d«.lr, of •hh^r or bSh S^ST^'""'

°°' ''"»' *»"• "•«»"'• «? U I5«!

Torri,::::!!?''
'» "*i^ »' i-^"tS;^"^^ -«••, with t^^^

h«ldpriril.,«| oomnmnlcMoM, it mL h. .k!S!'t ."^'•^ *• •'"'''. .houid b«

W«t thi. co..i»que„o, would be nwr, inJurioL tot-!J!^T
°' «"»"""'!«tio«. .nd^

damonttntlw; and m to tha \^tZl tu
""*' Prop^'tton U untme u .wd/

*nd H«nUl«w r. Frwdman.

"

"^^ •"^^ «*tod, of tha 8t«a „. Utchfleld

the intenUon to keep the meJ^SK/f^^^ ", ^'"''''8' ""^ely.
It
« pven to him for the sole pXToT Jna H i^"*^.

"' '^' transmitter
and that some one else is noto5^ °

uJjK ^^T** *° '«'"« «»'« «!-

!

ftught that appears) may freelVL^T S *° ''"'*=^'**' '* ^ <>«>««. but (for
time. In .hoJTthere isVo"tate ITk^T T''""''

'* *° °*»»«" *" iny
«™m. but only a mediate and IT.^ '''** "^""fid^ntiality in a tele^
respect its privacy i. it^m^^'Z' S^^ '"" ^''^ ^^^ ""'J no
the uitermediate stage. Were ttetk^m aH^

°°
r"°° '''^ "«P««=ting

whose l>ands it would become pnvile^fJS f"'^'^
'° "" ***°™ey. in

but there the doctrine of agencrrait'/Kr ^°"''' ^ <«ff«'^»t;

"tr" ^^"^^^ '--^- - «- repudiated, but after
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1 2287 PRIVILEGED COMMUNICATIONS. [Chaf. LXXIX
the Government's assumption of telegraphic service in 1868» it was for awhile conceded.* Subsequently, this attitude was abandoned, and now nopnvdege appears to be recognized.T i^ Canada and the United State, noCourt has yet given any recognition to the privilege.'

It may be added that precisely the same considerations apply to the trans-mission of messages by letUr^. But the Governmental conduct of^service has seemed to complicate that question, and it can better be con-s dered m connection with the privilege for other communications to theGovernment (post, § 2375>
uuiutuons lo lue

cedenw, for the time, of the senenU richt

to erety nun to prerent hii prirate sffain htiSrenqnmMl into by other. ")[/. S. : iSSTw^,
hibitmg the diacloenre of telegraphic ineeJnadoes not prevent their prodn«ion » evideSS

field, S8 Me. 267 (s telegraph company ia not

g,^M^-H4i^-<5tht«3-

without the conient of ernder or r^^r-
quoted mpra); 1876, Kehoe'e Trial (Mo'l»'
M«piirea), Pa., We.f. Rep. IS8 (rtatnti mu^rtrued not to privilege telegnune); 1876, Dec.

^Jib'TlirV^r.'""-. ^--'T^'^ Record,

• 1868. St. 31 A 32 Vict c. 110, { 20 (for-
bid! di«:Io«nre of telegrams by ofSciala) ; 1869,

^'Ik?" *u ^ Xi''- "• '"*• i ^ (provide that
nothing ihaU relieve an officer of the port from
any liability which before exiated for telegrrph
company to produce commuuicationa in a court
Of law when duly requireil),

• 1874, Taunton Case, 2 id. 16, 72; Stiond

L*^' 'c:
'"'• ".". (Pfxl'ittion not required,

PMtly because of lack of power, because the
documents "are in the custody of her Majesty "
•nd partly because of policy; quoted siinm);
Bolton Case, ib. 138, 140 (here required onlybecaow the contents had been otherwise di».

» 1880, Harwich Case, 3 O'M. & H. 61, 68.4 L. T. K. s. 187 (Lush, J., treated the Bolton
case as overruling the prior two. and thought
that when the LegisUture "transferred the

th^F^^ M- '\' T""«ce, they intended
that the public should be just as well oft asthey were before ") ; 1881, He Smith, L. K. Ir

bT th. P™f3^«"'" lu'
P.'«''«=«o'> o' telegrams

Djr the PostOfflce authorities, granted)

Mgw in the hands of the operator are not privi-

l25?^'..'°
'1'"','''^ •"» <*"'' """••' the statute

forbidding disclosure) ; 1862, Waddell's CaseSJur. N ,. 181 (Newfoundland; telegraph ope^«tor, not pnvileged from disclosing aispatchS^eTen under a statute fc .idding their witoj dScl«a«); 1888 fl. Dwight .. Macklam, IrOnt
148, 194 («reful opinion by Boyd, C): 1870I«l.e V. bervey. 15 Low. 'Can. Jnr. 9 a telel

^.ILthf."'*"? ". "?' Pn"leged to withhold
dtepatchea received, in spite of a sUtnte for-bidding di«:lo.ur.;",benight of this thirf

f^^ '?i,""°?^'
"" diKlosurlof all facte h^ing on the subject-matter of the suit takes pre-

44ih conr2r;:::ToirsT^.32a
That there is nothing in the law rendering »comnmnication trmsmitted by telegimph uymore privileged than a communic«ion made

^^'^r^L'"-^^ i?*"" """"" "haterer");

™ir^ .V'J*^.*° T""* production of telelgrams in the hand, of a telegraph opentoru

;';, •^'•T»°» '•'•g™™ niMt be produced)

;

1874 National Bank v. NaUonal Sank. tW
tL^'^l'^A

<*•'•«"?'' company not privUegedto withhold telegrams from defendant- thewhole privilege repudiated).
"™"»«> ">•

f-ii^i^"'", „,'•''''''??"*•«='»•»» nnlesa "law-fully directed" (..,. (fan. Tier. St. 1886, c. iZ.
f 3) obvionsly does not create a priribgi.

I

I
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Topic B (continued).
. PRIVILEGED COMMUNICATIONS

8..To„c ,1. COMMUXICATIONS BETWEEN ATTOKNEY AND CLIENT

1. " Whore legal edrloe ofuy kind ie
onght

"

'
1 sT^! 4*°?'*' .Principle ud Policy.

for ^JT"" V^P?"?""" »» Advice aooefit

ti h«?^j?ir,^f»l!;r"' ^°"™'-^-

Teywd^i.*""* '
Application to Advice in Con-

» "Rome profeerionU legiU edTtoer InU« oap«cit7 M •uch,"

& "»• coammaleetlone relerant to
tbat puipoee,"

Afrcii.^r^srAp-ia^!'!^"

vl^uJ'""- ^"^'«=*''"' <" ". Client-.

nSc^t^" '^•"""o-y to Contenu of

manicMion.
'^ xvecesmty- of the Com-

poiary Confidentiality
'"""">' "««» i

Tem-

J^831S. aune: Attoniey u Atte.ting Wit-

6. "Bytbeolient,"

thlaiMt
^""""""i**"""- by the Attorney to

6. "A« at hi. laataace p«««a«.UT
proteotad "

At-

4. " Made in confidence "

WnSe."^'"""' '^""'y Applic^tionTorthl

oflSJSffij;"~S^»SS;,^''onghR.l«ion

7. "Prom *«doanre by hiaueif or bythe legal advlaer,"
'

Attoraey. '^'^""'"r by the Client or by the

8. "Broept the oUent waive the
protection."

•non?"; wtll
'" «"""'• '^'"«'«y Tertl.

A^S."^'"" ">• J"-' Client., Agent..

«inut!ie.'^""' '' » °«*-<l CUent'. Rep-

§ 2290. Hiatory of the Privil.« TJ, i.- .
to the ,.ign of Elizabeth, where TaJ«dy'pSsI

''" ^"^'^^ «-« »>-k
» i«rr. B.M . Lovely, cbrv 88 r r .

Unquestioned
;

• and it
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is therefore the oldest of the privileges for confidential communications In-asmuch as the testimony of witnesses (in the modern sense) did not come to
be a common source of proof in juiy trials till the early 1600s (anfe § 1364)
and as testimonial compulsion does not appear to have been generelly au-
thonzed unUl the early part of Elizabeths reign (ante. § 2190). it would
seem that the privilege could hardly have come much earlier into existence •

for there could have been but little material for its application. It thus'
appears to have commended itoelf. at the very outset, as a natural exception
to the then novel right of testimonial compulsion.
But the theory of its exclusion, in those days, was very different from that

of modem tunes^ It was an objective, not a subjective one.-a considera-
tion for the oath and the honor of the attorney, rather than for the an-
prehensions of Ws client How significant the "point of honor" was. until
the end of the ITOOs. in almost securing other exemptions from testimonial
djsclosure. has been already seen (ante. § 2286). Clearly the attorney andthe barrister are under a solemn pledge of secrecy, not less bindir,T because it
IS implied and seldom expressed. « The first duty of an attorney.- it has been
said, IS to keep the secrets of his clients." « If the "point of honor" was
to be recognued at aU as a ground for exemption, then surely the attorney
fell withm this exemption. And no doubt this was. in the beginning and solong as any countenance was given to that general doctrine, the theory of theattorney s exemption. '

That doctrine, however, finally lost ground, and by the hst quarter of the1700s as already noticed (ante, § 2286), was entirely repudiated. The judicialsearch for truth could not endure to be obstructed by a voluntary pkdge osecrecy
;
nor was there any moral delinquency or public odium in breaking

would have faUen at the same time with the others of like origin, had not anew theory, ample to sustiiin and even to enlarge it, by that time come to berecognued That new theory looked to the nec^sity of providing snZltTyelv

"LJntd'V"''?;^
''PP"'^~ ^ -°««^^^g ^^ legalldvter ;S

IIZ?' ^"^^"^i ^ "^"'^ "^^ ^y """"^g *'^^ risk of disclosure bythe attorney even at the hands of the law. The new theory begins to a^pew
matter in Tsriaoce, wherein he hath been of

r.""'Sii' " ""^^r* ••• »'"" "»' ^ compelled
bysubpana or otherwise to be examined upon

LidX nu"°"'iT"'« ^^t
"*""• "'"'*'' he the

•aid Mr. Oidsworth wag of counsel, either by the
indifferent choice of both parties or with eitheror them by reason of any annuity or fee ") ; 1680Kel*ay „. Kclway, ib. 127 (solicitor of plaintiff
to be examined for defendant, • upon any inter-

WTiff""' "V" "»' ^ to-ehingtheLci^y

knn^Lh * 1- .°' ""y o""" ™"" which hi

te^."??!'?.""" ?"'y ")
'
'««. Onbie'sCa.^.,

m.ri?- '3«i:
« '»'^yer who waa of counae

rL™*f*""?'^ "t""
'"'h ». to the matter of

of^ ™.f; ""'f'"
""'

7f}'^^^ of »° ««««rance.or to matter of counsel "
; 1654, Roll, C. J inWaldron v. W«d. Style 449 (" He is not l»un3

3194

to make answer for things which may disclose
the aecretaof his clyent's cause ") ; 1684. Snarka
V Middleton, 1 Keb. 606 (co„h«l reoiirS in
testifying to tell only " such things aale either
knew before he was of counsel or that came to
nis knowledge since by other pereons ") ; 1673

•*^. "•/<»'• Rep- temp. Finch 82 (attorney
privileged)

; 1693, Anon., Skinner 404 (counsel
pnvilesed). '

"uuboi

A few other ruUnga of the 1600s will be
tound in the ensuing sections.

,
p* "^5.'

S'!?'***
•'•• '" ''"y'°'' "• Blacklow,

S Binn. N. C. 249. This conserrative character
"j^ . ^ .?'! h*e» *he original of Dickens'
judicial fossil, Mr. Justice Stareleigh. who pr^
aided In Bardell v. Pickwick.

^^
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upon and thoroughlyTSS. oTf n„
* ^T *° ^ °"'°'» *J^«J*

that the deUnJX:uS^^riy^:j^;Sr^ .''? "''?/ °"«'" ""
stUl in the formative staiTL Z S ^ i# .

^°"^^ '' really was) were

most unfortunate on'wX^t bv^ ? .1*
^^'^ ^^^"»- ^°°*»»«' ""'l

theories, in some of theiTp^SSlXSonl tt ^r^'^'"' "I
'''^ **^

resented in precedents «fri,™„ilT i » ' "® °^'^®' °°''°"' so far as rep-

one. Uke twoTwerful t3s d'^°\"
""'"" '^""^ ''^ *^« "«*« °f ^he newer

of civil cases (anfe 8 2217» A« fr .
testifying m the trial

began to be exempted f^m matinfLT" ^'r^^
''™^°P^**' *^« <='^-'

to the very case at bar but tn^h.' T ?/' <=«>°>munication8 relating

as the firsTquartefof the 18oS» Sv^^ T T'^' «"" ''^ ^ latf

insisted from the bar thar«the«ri«l.?*°/^** P""*^ '^ ^"^ ^ he
attorney." The e«Uest indillC^ ^' " **"*' "^ ^''^ ^"«°' ^''d ''"t of the

been mad^beforemo i btt U STrTL^''^ \'^ '"'"^ "PP«»" *^have
1767. repeats that "it is the ori^l ^^^"f-

^'- ^"^'"'^ «""«'' «bout
or attorney." but compCtha^ T^ LStfoTth""'

°'^ '=°"°^«^

witness that has sometimes led judgerinrS^S *' ^T"^^^ °' *•»«

be examined." ? Then when 1^^ pu • ^.5^"°^ °* '"*'*' * '^tness to

privilege of the client a'nl theX- 1'" '!?' "^^"'^"^ '* *° »>« "'^eana the public, the new theory begins to bear fruit.»

138: "After thett-^^^'; th
^'"^'

^^^^^"r^

3195

was In that generation a leading case because of•Ubeanng on this stage of devflopmenT
L,. I/. J. North, m Lea i>. WheatlAir i«»o

cited ,,,20 How. St, Tr. 674, note. ^'
"'"'

I w *'l" ^''' P"»«. 284.
Wnght ». Mayer, 6 Ves. Jr. 281

ttt^t^e'^^^?
'¥"- •^"""onLS'^r

»elf may avail himself of that Privile™ to avoW
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(2) In the next place, the attorney's exemption was bv th« oFim-.i !.
hmited to communications receive/sine. tl^^S's^tX^JtZbar and for ,ts purposes only. The point of hZr would ZectrmTh^

< Wh«„\r^
'* "^""'^

ri "« '^'=*«"'^'^ '"«»>« than cJdd ihS'When the cause is ended." says Chief Baron Bowes in 1743 "he t tConly to be considered, with respect to his former employer as 'one ma^!^

But this gradual extension occupied (in EndandaMpnTn .'^^''^f
^«"y-

original theory, that the privile^ 00!^ i Jrfl^rttSr^'*''

willing to risk his conscience and hi^ epTtkt n .iTSt SfdTmme what is honor." said Chief Baron Bowes in 1743 « CLTI'*"'Master of the Rolls a decad*. litter u „i, :
^" *^°hn Strange,

deposiuon. " wrought "^tJ^^^^^^^
Pressed to exclude an attorneys

the atto.^;y Tdo afhe piled Tist
""'""'"."'

*'f
'' ''"'"^" ^«^' '' ^

has notobfected to MhS::! h^ cJhl^^t^tw'S \t'"^l'h ^^^^

no doubt, was seldom exercised by attorneys^ b„rfl3l ni , ! ?• ^^^^'
the older theoiy; and this also tooY^Le i^Sj^S '' ""'"

It IS plain, then, that the newer theorv mM thl
*>'j"PP«""ag-

li"
'^'"'"'•y «'• Angleaea, 17 How. St. Tr.

3196

lawha, now attained to a footin/whkh n,arf!rne^a, Uttle ,urpri»d to hear tbZlnert^fA
" Quoted ntpro.

^^^
Wincheeter v. Fournier. 2 Ve.. Sr. 445,
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poiBta of view in the foSolg Ja^"
"

^"'""^'^ '~" ""

multipiied and becfme ^oSer^.^d'^Kr ""^
place, and the multiplicity of bu."ne» mad. k iw^T. P*^''""'' »»"» »»>• distance of
.J.et of people who .hoald .tandTtjTe lla^ JT "u '^ "T"^ *''•' *»"'™ •»'<'"'d be
•ttornie.. Since tiii, ha. been thoughtnL^arl T^ T^ '^- P"»°"» •"• «"«!
opon that oonadence between the party .ndXnieJ Jt'' '

""** "" '^"^ ''•^•' '°°k«<l
•trnctive to all bwinew if .ttornie.lenfto^SltTeW "^

'^"l
'*"" " "<"»''' ^e de-

caaesmen hold their e«tate. without tUlM^Th! u"T °' ""«'"="«"•»•• In many
could be got outof their hand., tLTrn^^J^£^oH7 '"Ivf**• ""' " »''"''^oW« for valuable con.iderations an^get , d^Tttat l^T

^^^"' P"*"" '^'- P""obhged lo di«lo«, whether they hLve tlSS dee^ S'l^f
**
T"'* '*""• *^^ "•« "°'

lued w every cane, what man would tnuTanttt™;, ',1 .? ^^^^'^ *« to be exam-
rtould be permitted to offer him.elfwt witne^^TYf ! »

f" "*";"' *" ''" •"»»«. « ''«
be examined, there would be an entire .ton te h, • '"u'°""'>'

*"^ " »° ^U option to
inth thestate of hi. affair..

"
he «^^w£ ^^nt^ ""'^'^r""."

»""'•» -^tor^Ley
thing reU to their client, or theirX™ US '

th- '"'\^.^ •"""'"«» *<> »»/
that 1. nec-..;.ry to be pnMerved between^them Th^ *''"'L'°"''*

"^'-'roy the confldenoe«d the per^n employ^, i. «, «cSTthit TwTJlh:: w
'"""? .^*'''"° ""• «"»?%«

ent cauae wa. over that they were employed n to ii«T T "' "*'*^' ''''•» ">« P«^per«,„,u would not an.wer the end for wh,ch ii wa.T«t^ ."T^U"
'"°'" °* ""y "'b*

with «Jety may .ub.tituteothen. in their «^m T^
"«"'"'«<1-. The end i., that ^n«,„,

«»nnot «k that man
;
for everything« d to him ?. « r/'l'L''

^?.'""'"°* -"^ »•• y"u not to answer it." Mounlene;/, B. ; " Mr l^Z^li^ '"'* " *° "'y'"'". «»d he
foundauon.

. .
that an increa.e^f fegalTusS^^Ild ".

»
v^^^^^^ the

•ct that boeineM them«,lves, made it n^^rvZ\T '""bihtie. of parties to tran.-
•rly expre^e. it. ponere in loco «^) othT^^lT^r *" 1^"' ^'"* " «"« ""^ P^Tthem; that this necewity introduced with it^hT •.

""^''* *'""««" that business fir
esUblUhed. an invioUble -ec^Tto b^tServtd bTa^i;"'.'*^*

*'" '•"''»'»' --^Zjfor chent. to communicate to their attornU. Ilf „^ *?•"?• '". *'"»•• ^ ""deri safe

1833, L. C. Bro«,A<,;m in Greenough v. <?a»iW/ 1 mTI^i? „« *,™'*'"» '° their care."
of thu. role i. not difficult to discover I b not7^ hi ;."*• ^"^ •" " T**' foundation

^ wy particular importance which the lawlttributes t^thT'
•"'* '^" *"'«) «"> ~»ount•ny particular disposition to afford then p,^tlctio^rth„

?'"'°'" °^ '"«*' professor., oreasy to discover why a like privilege b^ beTr^fiS . "*.u
""'^'"y '* """y "ot b. yeZ^v«e™). But it is out of regard to"heinte«.S ,W "'k*"?

'^"^'^ *» ""«iic^and to the admim.tration of jogtice which !..„ » ^ '"'^' '''"'='» <=»nnot be upholden
innsprudence. in the practiceTf he ^out and? fho^ "'I'""*

*^' "^ "' -en sS^t
g»faons which form the subject of alljSw Sr^J^r^* »'!k'*'"=""« "S"** "I <>«"

st^ii ^.°°' '°"'** ''•' """'^ "Pon hi. ow^S "? '•'VP""'««« "I'd "ot exist
sional as«.tance, a man would not ventZ »?

'*«*' "^""^ce*- Deprived of all profes

TsJ^e 'f
'" '"'"^"°' ""^ hi.ir- '"

~"*"" *"> «*"""• P«"on. or woXon,;

-aningor^;rl J;i:^^?--^^"^^^^^^^ D. 644, 649: .-The object and

shoLd h '
" ""*"' *° P'-^^-te his rights or to deTnd L .V *

" '^'"'*'^ '"^'""'y



1 221>1 PRIVILEGED COMMUNTCATIONa [Chaf. LXXX
hi. eUim, or tb« nibitMti.ting hi. d«f.ne6 agaiDtt th. oUn of otben: tbU ho riwuld h.

miniate™ .nd expounder., both in «c,rLning Zir righu |nTratrt'.ld mJ ^l'"•ng them met Hafely in court., without publtahing thl«W wWoh ^'.^h. ^T^i?:to keep secret, but which mu^t be di«lo«rf to • leiral !S^«Vl„-i j . ^ ""^ ' '^''*

.n«»«funy to perform the d„ti«^^Effl^^h?£^w hLj?;^^^
policy to encourage «.d .auction thi. oonfldence, by wJIirir^T "I^ k^IT^mouth of the attorney dull be foierer waled." ^ * °° *"•'' '"^ *^"

1805. Emery, J., in IFarfe v. Ridley, 87 Me. 368. 32 Atl 07'(- « a. -j <

yer ehould be encoun^^to'commuS all .„cK with^^t fC^tlaT"^"'^!:.* 'Tin«y be powibly used againit him."
wimoui lear that hu rtatement.

^l^t .hal/be .ubmitted^il^iK^^rolruKfTS,"
^^'^

Stir
°'

ri^atd^iz-rhrh^^tf;;r.trfir'^ r^^^«eqnaUytobe laid MoXZZt^M tLZ^!ZT'''*''f'^^^''^'^'^
.u«!eptible. To accomplish this obS the ^t nHi^ m "^^ "^ ''"** ^'^ *«
-»U .tate to his legal'«ivi«„ 7t^ tts^J jToT"t.^^t't^'J''^ *'• *>"•"»

whe^in Ujeir .trength li«. They must sU^2 iS^/r-the^'^^^^
to fcTn hi. own judgment. By thi. means the balance is XLtaH ti. T "^
the cent finds a compensation in his lawyer'. strTJlhth- w ^he wei»kne« of

lewnewand inaccuracy of th« on. . '"T'*'^" rf*"*™- ""« looseness of thought, oare-

other; and thusTv^^L^I'st^tb^^t^^^^^^ subtlety and judgment ;f the

o«» under the consWerationTtheS ^t ZL^ ^"^
f-^'^*^

"'"' "*"^'* »* ""«-

hi. counsel a statement of all the fLL ofhi.^1 ^r^^^ * *"" '""*"'• *° ^^ '**»"»

be eWdenoed against him? Tber^ \mbl^JT: ?^/'!7 "^'°"°* "^^ '"»««ft«'

Ugeover anot^. beca^ he i.slSu^cunnwt'^h't*^".""' P*"*"* '"- "» «'^'«-

may not, be safely revealed toc^^fChSt^n --„"'':'"* r^'
•"*> "'«»

counsel are completely identifipH 3\k "^"""y °«''«' <»» •»»*. nnles. client and
judicial inyestigaLnitr;tth'^UT^"?^ 5et ?

^^ ^ r^^-- *»

eyery man knows the law. The axiom ««rl7K. » r!?'- ?^ ' " * "<»"*<> Miom, that

-certain the law byco^lJg' ^l™ £t thtnT '"^^^ !"*'' '^"* "^'^'^ """> '»''

of ascertaining the law will «rt is Tat h« 11
tb« fond,tion. upon which this power

danger. The^ommuni^Lrmi^; L priyneir?^:K''%'"^ *'*'«"'' ^""""8 ""y
made. Thus it will be o^e c^nruent o tLS. .h f »tT' *'?'°*' °' " ^^ »°* ««
to the community at large to th^m H^I ^ i^i u'

'*" "'" ^ " »» ""7 »P«n
eve.7 decision, in agrX o^ ^ de^^ t^.'^f^ ^^J """ "^^ '«^°™- fn'm which
wiU work verygrievrusinhi^y f^T^ ^.i J'"u'*^"°" '" P"'"*"* "'°«>"y./ gn ous injury

[3] We would ask whether the adyooates of this nUe
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Mm* wm not be found of l*w»e™ ta«„l.T^. .^ ° *' """^ '**• »' »« profewion

clients at their mercy, and mav at mt ^i!!!:. *''fi
"''•*» «» PW'all, will have their

»«rf.niwiU r«»lleot the paSa1nTT^?K *»«'•««"' '«!»•
• • • Many of our

which he maintain, the pCrirty of «»«.r "T
* '°* "P"" '•'""^"^ Evidence.' S,

cWant.. In the note "Ponff^S^rS'S'u^'^.X* *° '^'^ ^'^ '^'^^ »' *'»«S
thi. opinion of Mr. Benthwn. it il«^ and th.^ !^ u

'^'^ P""'"""* """'k = ' Admit
.«m,u„d.d by agent, of Wui,an^tke^w^'I^.'T' ""J"""^'

^

"'•'y ««
the more upon their gu«tj^ a. no «« of . niweTZ.jJ;,""-

*^'' ""'f''* *"'»'«' ^-ch
•mployraent. They are » many^ ind^^fl!'

•'''?'^ ""'"' ^""^ "tooP to .uch an
to .nppre« the defence enUrJ^!.rWO^^^c^r^ T"*^ ."" «'"^- Thi. i°
«»««ring upon the .ubject befori u^ Mr P™Z '^'^"f}"^ «% one mon, argument
f-^^'t^dforhisconsUeration not mo^'tKnefr„rt*'''°"* »' thirty question.
Indeed, the adjuatment of di.pute. bythe oTnion n^ '^, "'7 '"'° " *"»"'* °^ !•««<»•
quently than by a .uit or trial,^^? XT«W IT"** '"'.?' ^'"^ ''° ^"^ '»°"' '«•
•dminLtration of civil justicT tK^* * /?™ "• '*'» '»»''"y the pracUca!
«d jne^ i. the trust of iJwug counj""CS'SSLr """^ »-"'-^'«'--n «-
of life; their lands, their goods, ttT ohild«i *k •

*°^?'»'"'«« ""e" commit the part.

they are obhged to aU faith and inteifritv • ThT *.? ^°''' ^^ ^"^ ""«''' t»>o mowc« be given «H,ui«s particular3ot S,wt " 1^ ^*^'"' '"°""' *" ««>'»'»1
o«e, or he cannot pretend to give anj IfJ^'"'^"'

»""* »"•'« *«>« '^"le of hi. client',
he may judge correctly, and yet give KS.i^ • *

P""
! P"^»' etatement of fact,

known all the circ«mstances,'Le ^^d^^^Z^^l^Z "' ' ''"^' '"'*'"^ « "e hJd
Justice upon f„U investigation at onw 0^!!^ 1^ ^ ""J""'' •"«* "hich a court of
counsel unless the privil^ U *nM«tiL t^TJ' /"f "^ '''«"« ^^^ »<>» bo toM to

which may b- used against him • rath«r »L . ^' '^ ^" '•'•'y m»ke disclosures
wUl ref^ .u pri,aS^,biti'. .^t^t^TTj" "^"^ f*"•" •» "" w"?^rule fhioh tends to prevent the MttlL«„f t

"*? "^ ' '^*'- We submit, that knv
enormous evil. OurW iljhTST.^ tt^^^T "' "?'* "''"««- -" -*^
the production of cases, which, as U CeiS^.wt^ "^''"°° *« '*«"''«'i "Je up^

reizr:id-2:sJi-to«—^^^
sit:etsxrf«j^ f^t:. '-r ^^^« -- «'
communications

? Barely mLT'hV^ri!Z ^T^'^ '^^^''
^'"^^'^'^^B

ness of this privilege. Nevenhel^hTI ^ u*"?
^° '"^'^^ «' ^^^^ sound-

^ hardly bo appreciated uS^e WeTV'ir ?' ^ ^ «"<* ^ *»«--
B«ntham. who stands ont, l^^CdZ^^^ the incisive arguments of

« the only eminent nam;s enrouS^i^Z "'!'* ^'^'^ ^"^"°« ^PPl^t^".
the privilege: ^ '" °" '"•''"Is "i radical opposition to

3199
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^!f

mifht tend to opentte in proof of It, taeh bw adriMr ia not to be tnilend to bo azmiiiln.d
•> toMy .uoh point. The Uw .dviMr i. noitbor to bo oomp.U«l. norm anoh .. .B<ta^to betray tb. trust Urn. rqK>e«l in bim. Not offered? Wby not ? ru Oh. bec^to betray • trutt i. treMbeiy

; wd m .et of treMheiy ie »n immond .ot.' . If Z
"f^T'u-

"*'"'" '°°"'"'' *•"• "•* »•"*•' coininwding nor forbiddin. h m^were to olfer hu testimony for the parpoee of promoting the oonricUon of bi. client. iSimputation of treaohery would have, if not a good ground, at an* rate a bettor an.™^
plausible ground^ But the question is not, wh^Tr fTe lawyer^hKi Sethis Z^
. . . W But if such *nfldei.ce, when reposed, is permitted tobe violated, and if tWs heknown (which, if such be the law, it will be.) the oon«H,ue„ce will be, thu no such confl

t^^? i^::^lu'"""T^\ ^'"' •"dintTnot.wh.rein'willco^^ilSe^i

ttLl 2Z?r. ^H
"upposition is guilty

,
if not, by the supposition there is noting tobetray

.
tot the law adviser say everything he has heard, everything he can have heard fromhU chent, the client cannot have anything to fear from it. That it wiU oftenha^nZn the c.« .uppo«Hl no such confidence will be «po.H. i. natural enough: the fl,^thbJthe advocate or attorney will say to his client, wiU be, • Remember that. whateTer voa

«™ f,L^ ?
guilty penK,n will not in general be able to derive quite so much^«~ from »".l.w adviser^ the way of concerting . false defence, a. he mayZj

?i?tr. kL" 'i!^
"\f'"."*F»"'«'''°''»'**t<>"'«y.™n«>otconductthecauseof hisolient(it ha. been observed) 'if he is not fully instructed in the circumstanceTaVtendini k^

fided to hu advocate were to be dbcloeed.' Not with .afety? So much the better -^
what object is the whole system of ponal Uw directed if i. be^notL no man .Shaved?
Tlirr "t

""'":
''*r" ""' *"« ^"^^ °* •^*»y' •» t^e evenTof hreiifn. i-lh.

zrfiTto^-£trihrari^^^^^^^
such dij.Io.ure, is the very argument that plead^n favourTf it^ rf,rhTl"!

™7^^ * .
^'" this be his Knous opinion, there is no r-.ore to be said • .in«. if

:si'z^ sTt'ryo^^ibrecritrzt ''""'^^'^' '^- ^- ^^-i"- i^^o^i
way than refusing toh^Th^S wt "

mt^rlT': "L""'^' "i"^
""""" "^ ' »*"•'

orimnal French «Hf;™ „f «' n. :i,^^ ' .'"". ."»•

Itie answenng aigument, following the above
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quotation, is by Mr. J. 8. Mill, who edited his
masters treatise, but is conceived in the best
Benthamic spirit and is worthy of the context.
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otl..rUi!rfo,.hBlung',i H^JtT^^* t^ofmm<mn^ to TiMrlh, quMUon with

• . •Th.d.DunctoUon which follow, 2^J:r^»^'?'*«'« «bj«tod to^min«Uor
for th, I.W. of th, ehu.. 1. o«, or»£ D^^K?^'^ """•" *•«"«•WthouT^^
.ad .„<, th.t .„d tSUiiTnT, rotri£,';i-r ^r*'*^^"

- • «^.t

«

•• " they Mjrwded • orln.l,«l trial •. . loJ of t.!r
'*•^ •"•* *'*' '^^J "O" Md th.iT

which th« proper end to be •imed ^i! „ » /u*^.'' P""' "' "hMce. jirtlr of iklll ll
both p^e, „; b.^ f^';,J7,^^

'^
»^^^^^^^

i^T^ .J^rWt'^^urfr '-,''"^- better a^hf .tt'lTS

high time it should be Mended Bat^Af^^.^ ?^' ••"• ' •«' ""rt if it be it kmen'. coMoiou.De* of th^ow^m^ k,1 " ^ ""*• "•••" '» «>• o«u*. of «ll«^v r

po«dr«ie[.boii3hi„gth7iivi7ti*^ ;;
• t^^

•nee from the abolition of th^ —i •
^^ ™ ™e client. The benoflt .ki.i. TJ

taken for a perjurer, and a. such di«be!i>«l?
"^"'""o". which had caused him to b.

8201
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oekMijlMmMl «pwlUi thoM iDtorMti,ai« monor Im UMtic U Bnaat«l l»tk.

own •d«WoM .^tob^ to iMh , rt«fc»,nl o< fMto."^ ^
^^' "* "•

At «nt tight the Benthamio usnment m«iu imaittible. Italwm coibmbMk to thw. th«t the deterring of a guiltjr man from aeekiog lesal advice i>

^n nT.!^ T!'^^'l'
**" '""""•"* """" •*•• "°*'»'"8 to fearwd thereforewUl not he deterred. In uuwer to thi.. nevertheleu. thiee enggeetion. areto be made, the leut weighty of which maj be first noticed •

(1) There i. in dvil oaM. often no hard^nd-fat Hn, hUumn guM andinnocnue yhch wUl ju.tify u. a. .tigmatiring one or the other iTrty JSi-inmng him from our sympathy. In land-title.. for example, the one cLdm:Mt ha. perhap. bought in good f«th a Utie resting on a chaL ^f conveyan^reachmg back to a Government grant, which itself involve, a Mexican alcalde^anthonty; while the other cldmant ha. bought from an occu^rwh^t.

nght will depend on «>me abstract rule of law which produce, its effect farback in Uie ungle of document., and i, wholly irrespitive rf ZZZ^menu of the claimant', conduct There u no morlTright or^^^Hn aconcrete sense, for e ther of them. Such was. and stUl i. I «,me3t thI

TJZ !^
^°d.h^tion in England, where ,egi.tr.tion ofdZ^^ZUadlj not observed. We are therefore not necewarily abetting «?Jr^oUier mord dehnquency when we permit the concealment of^he Zr"!admiMion. to hi. attorney.

pwiy.

(2) Even assuming that the party againat whom the Uw would decide
fa. by virtue of the illegality (technicalor otherwi«,) of hJZe n^tbe considered a. worthy of aid or encouragement. neverthZTr'a lljpart of c vil litigation, it does not hap,>rthat all Z^^T^JASZ
i>ne »de have been rckoUy right and kwful and aU of th^ orthr^tWwho ly wrong and unlawful. There i. more common y.^ta„ of tWquahticin infinitely varying proportion.. Hence weU^^ume fhS

wiir':nLl?'"'^.'^*'r* ^""^-^^ "P°» the cS mtS
^Lu-^A ^ " ""PP***** ^ Bentham's abetract argument In othwwords, it does not commonly happen that A. by reawn of Se atate of W. ««!^

jftheT"T "f
*" "' '^'='*«""' '^"« «• by the sami^Zl^rve

Jl the fear. In a large proportion of caws, each wiU have sometUnTto fe.7The consequence would be (if the quantity of «nfavo»We daS hfa S^be large enough to exercise an influenced that n «.««„ -i.« i.
"»

n" <»«

SdS;, /uZ/r^rrf 1*"°°' "»'
" f^"' "«

»

^-^-^ »«
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of proof to the nt^leinntr,; M^T'*/"*" ' ""•"«• »P<^t^-S
PnvUeK. were .Wished. g«il rpeJ^TZ'M ""r "^ "''•'^ »•»«». « ^e
«d. but would mewly whmin from^inl/ T '"^ ''"" '«'«" «««•» legal
prowoution would not g.r.tIuTh.«t^"h^^K^.T"*^'''*'' •« '^^t^
lo« the opportunity ofC;rgi.7'£^^^^

(3) Even Mauming, for civil cL. th™!l° ."^'' ••• •«»etiniei haa.- .-.

. «.uming th.f in ^yl^'o^"^'"' "' .»*'« '°"»°"g -igument
other', wholly wrong-, rtUuTf.; L^^;"*'." *^°"' '*«'» ""d the
terred f«,n. Peking le^l .dvice ^hi;

*^ ^'".''gdoer i. con«Kiuently de-
have it. an unmixed good* for UdWllM.' if

'"'*• " ^•'»''«"n would
not in general derive^ Z IcT.^ .Unrf^^* V ?'"^' P*""" *°"Wway of concerting a fal«, defence. ,, hrma^d^ 1?™ *"" ^* '«*^^'' « the
follow except on the .MumpUon hat evel^'1,^1

./""•^'^ ^"^ ''««• "ot
on requeat. to anist bv Mti^tu ^^ *"' adviser invariably oroceflH.
be laid before ^''^/^^Z:'S^Ti^'^ -i"'* cau^^aYaTtf;
no doubt with the individual and the lo^li t

*^,*V«»Ption i. true varij
fraternities of the bar among ihomiil^??' *"* *'"" "" *» l«"t many
•ue .uoh a course. Either thelLTnT?^ P«cUtioner. who do not pi!
and even the privilege „" x2L, wo^S

*•*! *""" "^'^"y. ^^ heinous cS^
to concert with theKa frd orTcri "? ^'?^' *''""° ^ '^'^ <=<»'"n^
the cause is hopeless to support or ti?^' " ^^'^ ^"""^ ^^ client that
"ent in which the clienrSSesLtj^ZJ^t"'"* ^'^ »»>• °PP^My moral justice in them. To3^T ?^

*° **•' «*•"» tl>«t there hdom of consultation with leg^aStnr^*"? "' »°i»«' «««>. a 21
the extent that the bar ia^iSSd .„? .k'^"*"'^

" «^" «««Pt to
wmedies ara needed.

™Pnn«Pled
,
and m that condition more radicaJ

(4) The consideration of "tMB/>i.a»» .

tham's sarcasms, is after all noTJ^S '^ T*""* " "gnment for Ben-
Pable and somewhat s^uktive bn^. i""^'^,

"^'^ » «•«'• It is m^t
emphasi«d by M. DuS If the

'1 "
u""^'^'^

nevertheless. It sT
"no man." says that veri LipL of T^^ '

"'''' compellable to di^^l^s"
would stoop to such anTmproyment- te'Si","' X

"'"^ " «'«-»«d ""^d
adviser would be a delicat^ wd d"sa«ee^hS^

'^ '^ P""'""" "' »»>« legal
to any honorable man to feel tW ;.""*«^hle one

;
for it must be repuenaWt

invites are liable at ^etZ^:S^!tto^:':'^^'
his .laUonnS ,'

testimony. He cannot but fS the diMollw ""^ ^^'^ *''~"8'^ ^is owndisagreeable inconsistency of being at the

V *^* ?*¥• "bow qnoted

general ,v,l of >nfu,ing m^rve «.1dii?,J^'tloS ' P"' '^W '<" »"«> Clf/""*'
"" *"« 8^*
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MUM time th« wlioitor aod the nruht of th* MonU of tb« cauae. Tbb
doubld-mindad attitude would orMte an unhealthy moral Mate in the prac-
titioner. Ita concrete improprietj could not be overbalanced bj the ncollee*
tion of ita abatract deairability. If onlj for the aake ol the peace of mind
of the counaellor, it ii better that the privilege ahould exiat

After all the loaa to troth ia comparatively amall, in modem timea. It
WB8 much greater in the period when the civil party'a own privilege of ailence
wa« atill in force ; for then hia admiaaiona to hia attorney would have conati-
tuted a diatinct and aubaUntial addition to the available aourcea of proof.
But now that he can be freely interrogated and calletl to the aUnd by the
opponent and made to diacloae on oath all that he knowa, it ia evident that
the diacloaure of hia adminaiona made to hia attorney would add little to
the proof, except «o far aa the client ia a peraon capable of perjuring himaelf
when interrogated in >^ lurt

NovertheleM, the privi>«je remaina an anomaly. lu beneflU are all in-
direct and speculative

; iM obatroction ia pUin and concrete. Even the an-
awers to Bentham'a argument concede that it ia accurate and well-founded
in iu opplication to a certain proportion of caaea. It ia worth preaerving for
the aake of a general policy ; but it ia none the leaa an obatacle to the invea-
tigaUon of the troth. It ought to be atrictly confined within the narroweat
posaible limita conaiatent with the logic of ita principle.*

§ 2292. Oeneral Prlnolple: atatatory Oefinltlona. The phraeing of the
general principle, so aa to represent all ito eaaentiak, but only eaaentials, and
to group them in natural sequence, ia a matter of some difficulty. The fol-
lowing form seems to accomplish this: (1) When legal advict of any kind
it tought {2)from aprofe$riotud legal adviter in hit capacity at tuch, (3) the
communicatiom relevant to that purpote, (4) made in confidence (5) by the
client, (6) are at hit inttanee permanently proteeUd (7)from ditcloture by him-
telf or by the legal adviter, (8) ejeeept the client waivet the protection. Theae
various parts will be taken up in the above order.

It may here lx> noted that the privilege has in many jurisdictions been
embodied m sUtutes.^ Theae have seldom helped to settle any mooted point

;

• 1828. Be*t, C. J., ill Broad ». lltt, 1 M. A
M. 233, 3 C. * P. 618 ("Tb« pririltn U an
•nonMly, and ought not to he pxtcnded "); 1881,
Shaw, C. J., in Foster c. Hull, 12 Pick. 89, »7
("This rule of pririlege, l«viiig a tendency to
previ^iit the full diaclosure of the truth, ousbt to
be cuiiHtrued strictly ").

• £'V. ' foradiscnfuionoftheattomey'inrir-
Oegeas affected by the Baiikru|itc-v Act of 1883,
ee Mr. O. W. Edwanls orliile in 33 Law Jourii
489 (1S9S)

; ^ladca C. C. P. 1900, f 1038 (like
Or. Aiiiiot. C. 1892, { 712, par. S) ; Ariz. Rev.
St. 1887, I 2039 (like Cal. C. C. P. { 1881)-
Jtrk. Stat.. 1894, { 2916 (6) (" au attorney, con-
cerning any communication made to him by hia
client in that relation, or his advice therron
*!.' °^' **"* "•'""'''» consent," is incompetent)

to Mcoung* confidence ud to prarrre it invio-
late J therefore a peraon cannot be eianined ai
a witneaa in tbe following caiM : ... 2. An
attorney cannot, without the coniant of hU client,
be examined as to any commuoication made
by the client to him, or hia advice given thereon
in the course of profeaaional employment " •

amended by the Commiaaioneti in 1901 by add-
ing :

" nor can an attorney's secretary, stenogra-
pher, or clerk, b« examined, without the consent
of his emijlover, concerning any fact the knowl-
edge of which has been acquired in siu h catac
ity

; but no communication ia privileged under
this subdivision when the same was made with
the intention that it should be communicated ro
any person having an interest adverse to the
client, or when the same was made in further-f* / n n n v«.,oi;ui,, in iu«;uiiipeieni; _
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•nmiiwd fully, i. tb. whwTJSL „ .,2!Lr '"^i ""'• *• 'W^. I W ( " Alto™«IJ J. !»

Mraoo. bat mnit not bt eompnlM toKt^tJ".
*i In in action brwi«ht h- .i^ilf •"^'''!

si7!,'r.^t,'?brLi:i:3-ji^ -S-J^

torni.y o«nnot di«:lote th.SX of ,!?„„ii k"

kiS {»??"'»«• """nuBiction iiMda to

•ttorn.r or conn«llor .t UwS lri^»lH.„„

.^aT' -.7'' ' '
•«°*B.li-d by 8t. I8M 0. Si h»

~Kv .rob""""'
'•" ?»••»» •* ""heSnt

.. P<-r-io» by hi. client; ,8W, , 5,03 (''Tb! fffi;,/'*'^^*^"^'^
incompetent to teetifv : . VC^°" "'"l ^

knowlefc i .Woi, t '
*° ^' '°«*t" «' thin*

hirn u attorney, but .hSrudP '""'".' °'

--"I . u>u< (-• loe 10

L.ii^n'^^"'^'"' '**».""?' «»«n»'llor. phy,idii
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J 2292 PRIVILEGED COMMUNICATIONS. [Chap. LXXX
ignored by the Courts, as being merely an attempt to name and to embodv
the common-law privilege. ^

1. " Where legal adTloe of aay kind la aonght

'

§ 2294. PriTUece la IrreapeotiTe of Lltlcatton bem> or ooatempUted • Hla.tory of tte Doctrine. Under the original theory of the privilege (ante. 6 2290)the confidences of the client were respected only when given for the purposeof secunng aid m litigation, and in the very litigation in which theyT™
duciplme ) ; { 6»08 (preceding prohibition not
to apply to cauM where the party ij whoee
r»Tor the respectire prohibition* are enacted
waives the righta thereby conferred"); A'ev.
Gen. St. 1885. { 340* (subetantially like Cal.
C. C. P. § 1881) i X r. C. C. P. 1877. { 838.
«. amended bv Law, 18M, c. 664 ("an attorney
or counselor

. r.Ia» ahall not be allowed to die-
close a comi;..„,ication made by his client to
him, or hu advice giren thereon, in the course
or his profewional employment

; [L. 18»«1 nor

!^ '"y «'o'i. 't^nographer. or other Mrsou
employed by such attorney or counselor be »|.
lowed to disclose any such communication or
•dvice given thereon '')

; { 836,as amended by L.
}«"'»• <1«. '- 1891, c. 381. L. 1892, c. S14
^- "f•

"• f«. I- 18»». 0. 53 {"TheLuh^
sections apply to any examination of a person a.
witness unlen the provisions thereorare ex-
pressly waived upon the trial or examination by
I.LL,- ; ;

'!"'
!

• • • B"t nothing herein con.tamed shall be construed to disqualify an attor-ney in the probate of a wUl hmtofore executed
or offered for probate or hereafter to be executed
or oirere.1 for probate fh)m becoming a witn«»M to Its preparation and execution iS case such
attorney u one of the sub«!ribing witneswi

m,!«TL • • .• T"" ""''«" herein provided formust be made in open court on the trial of theaction or proceeding and a paper executed by a

sWK.l"''' 'r^
P^ya^fo' such wi^e?

Shall be insufficient as such a waiver. But theattorneys for the respective parties may prior to

shall be suftcent therefor"); AT. C. Code IM™
5 1349 (on a charge of "fraud npon the SUte "
no answer shaU be refu«rf "bJcau-e he «Se
«i!

'''\rN"'««»?'?n of Buch evidence or infoiZ!tion by his position as counsel or attoniey beforethe consummation of such fraud ") ; IfL£v
^rllf'J""^ ('ike Cal. C. cf.'p. jT 8«)

Ti^n'" V ™"'*"' '" •''« attorney's examina-

St 1 Ds" ?2?,T..T^^^/,? ' .^*- Annot.Cot. l»»8, § 5241 ("The fol ow ne persons shallnot testify in certain respects: h AnTtomeyconcer„,„g communication made to hV™^

t^nmX?„t^'t"'i'- ""'""ing « communica-tion made to him by his patient in that relationor 1,1, advice to his patient , but the attoraey orphys cian may testify by express conse™ of thfclient or r«tient
; and if tSe oliennr p^tien?voluntarily testify, the attorney or phSnmay be compeUeJ to testify on the sWe ,?b!

8908

. , , -•— -•—^ ..»..«, J oau ^ loe lOlIC
prsons shall be incompetent to testify •

Fourth, an attorney, concerning any communil
cation made to him by his client ih that rela.
tion, or his advice thereon, without the clienfi

^^l' •.P"^i'J«» that, if , per«,n oft?

i.?»^"jif
' """•"..that is to be deJmed a con-

sent to the examlnaUon ; also, if fof JI an attor-
ney. clergyman or priest, physician of sunwon.
on the same subject, within the meaning o? tha
last three subdivisions of this section ") • Pa
St. 1887, Pub. L. 158, J 2, P. ft L. Dig.' Whl
nesses IB ("Nor shall counsel be com^tent or
permitted to testify to confidentiol communica-

,V™!j?,!^*.'° J?'"l
*•'

•i"
'"""t, or the client ba

compelled to disclose the same, unless in eitherMse the pnvil^ bo waived npon the trial by
the dient ) ;

6'. D. StaU. 1899, < 8544 (like
C«l- C- C. P. S 1881) i 5 6546 (like' if. D Rev! c!
{ 8704)

;
Tmn. Code 1896, } 5785 ("No attor-

ney or counsel shall be permitted, in giving tea-
timony wainst a client or person who consulted
him professionally, to disclose any communica-
tion made to him as attorney by such peraon.dunng the pendency of the suit. Wore orafter'

*'?m/.*?»m".u°J"'7">' ^"- Pen- C. 1896,
S 7?3 ( [AH other persons are competent,]
except that an attorney at law shall not disclos^
* conimunication made to him by hia client dur-
ing the existence of that relationship, nor dis-
close any other fact which came to the1knowledg«
ofsuch attorney by reason of such relationship "J •

[^f„,Kev. St. 1898, S 8414 (like Cal. C. 6. P
J 1881

;
adding " nor can an attorney's secretary,

stenographer, or clerk be examined, without thi
consent of his employer, concerning any fact
the knowledge of which had been acquired insuch capacity •)

; Kjf St. 1894, J 5273 Joffi^r of^son IS not to testify to a communication be-tween prisoner and counsel concerning prepara-
tipn for tn.l): (TasA. C. k SUts. 1897,'^«~9M
*"''..?';5 ^o

P- » 1««1' i"«"rtine "or'coun-

l-. P. f 835) ; IFyo. Rev. St. 1887, { 2889 (" The
following persons shall not testify in certain
respecta: Firat, an attorney, concerning a com.
munication made to him by his client in that
relation, or his advice to hu client ; or a physi-
cian, concerning a communication mode to himby his patient m that relation, or his advice to

t^lJf^
'• •"" "* "ttornev or physician may

testify bv express consent of the client or iwtient

;

and If the client or patient voluntarily testify,
the attorney or physician may be compelled to
tesUfy on the same subject ").
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given. It is obvious, however, that this limitation would h« w»,a1i„ •

81-tent with the modern theory of the myOegei^nU&mn Sf^'°'"however, was slow in makine its loeic felt V^.T'tf .^^ . .
'* ^^''''^'

acknowledged basis of the SZthe ^1^^^^^^^ of- ^f k°°.'""'
'^'

was not attained (in EngUnd a7le5M) untH a • '
"*'''" limitations

in«.e.„rseofwLhtLe.^^^^^^^^^
(1) The first stage of expansion consisted in e t3n,;iag the , • i.»„ . .^.att^y', testimony coucemiug confidences made , u^f .«W « j'Lended and not at bar. Ud to thn «nH nf fk» i -rnn .i.

i*t^<Uton, now
regarded as without the priSege • aUho

*
h^ '"T

"*'
n:^^^""^

^'^^^

make headway* It was' n:Zs;en S^^^^^^^^
^«- ^o

communications made in contemplation ofaZiZSt SLlT^^- *"

though not directly with a vipw *« Ut;„„»- T w ^ ^*'^ a««pMte amen
stillL extreme LT of thTorthoJo/S^^^ b^.T'"""' ^^ "^'^^^ '^» -«"

cations made in seeking LaZai!?. 7 '
^""^ *^'° ™^"^ ^^^t communi-

of the privile™ » wis I rf
••^'''' ?^ ^'^''"' ^""^ ^''^>i° 'he principle

. * See the remarks of BowB». P n ,„ i^.. ,.„ , , ,^

the^time of a deed's execution) ' '

CL.£%eSe„V%Ltre*,.t^^^^

pute and controve^. rfthot^S'^o J^Z ^Jtexistence with respedt to it "f
' '"

n.1l.!* n' P?™"'' »• Heathcote, S B. 4 B iDMa, C. J. (communicationa as to drawin; .

•a that ans „g from the attorney being emplovSor not employed in the cause ") ** ™"P'°y«0

him«If, were consult^ by rro'ugham u'ct
k; ,1833, Doe p. Harris, 6 C. 4 P kqo /p„u°
J;> <'^l''f«d the limitation of wTlliim, „*Jf,5?ito have been recently repudiated bvth« rh.

» oLwn" 8r'p"« ""^ '^ "f Greenough

.•„ »
^

f*"*
'*"•«''" of Bowes, C. B.. in 1748.

In the cases of the 1800s, there quot'd the

|/«1.V^JSWn:^".r.?S^,H-V
«Z '^tr^r'""

f™-. clients in^aToth*
£?„^\i

parties were virtua ly the same"being his ground of decision.
^^

It had been advanced in 1743 by DawsonB., in Annesley ». Anglesea, nipra. The6mi
rnlingsseemtobethefoll^/rfVoi Di.R.^
V. Livette PmkB w p »i / * .' " "re
clnd«i th'„„fK .1 P (communicat ons ex-cluded, though the suit had ended) • 1792 Wiison .. BasUlF. 4 T. B. 763, 769 (Bulier. J 1 ^ n.-ch r«:^itVnS r«c n7"to"'^yth^t"t£:

I person

» 1809, Oainsford v. Onmmar 2 r.m.> »

s"ottio?„^'iJ?-
J- (po'-'nu'Sion, „ * fdiJ;

the communication or then about to be

158° Bv"^ i M^„*' ,T",'ilT "• *'>"^'«- » C- * P." ». OaskTin" 'imTT^ '"* '^ "' Grtemrxgloo, ni. * Mo. 34 (Abbott, C. J held th.t a_ ,„ „'• ''*'• hearse ti. Pearse 1 DpO j

1^ i J'o.. A ""»'' "• Pitt, 3 C. 4 P 618
1 M. 4 M. 288, Best, C. J. (commuluc*tion. noi

8207

now
.-,-.-.-- ' • • as far as any dia-

thyues^^-^fteTxIsLVcroral^r^^^^^
or dispute, is inunaterial ").

' '
'^'*"">
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methods of discovery in equity. As the ITOOs drew to a close it came &mtto be conceded that "the privilege was that of the client." B^h^'

J"'

S™X t "" ^"°*^ '""^ '"^"^ con-quence thafhe <^uSo?be mterrogated as to communications made /or the tmnx^ «/ th. ut- 7-
at^r; 7et the t™<UUon was apparently stil/to the^o^r^^ T^'ZZPrtston t.. Carr. m 1826, was the last effort to preserve this tradition • TL
thereafterimmediately setUed.byaseries of nearly simutnttrTunJ^^^^^
communications rehtive to the cause at bar nr „™„ • ? '""?8»' *«»*

were protected from discovery by the dfenth^^i^^^^^^^^
'' '''

to be whether communications m^letit^J'^^^^^
leged. At fiiBt even Lord Brougham hesitated to teS hlTt^^io^^tC"Abinger" and then Lord Lyndhurst and his VicerhTJii « ''"JH"*

a»t tot tha opinion of tome counsel " : but itway ippwently ti-^t«d b, LoM Eldon u practi.

wSLiT""SP ""* Prrj'*K«/<" the client
: iSoY.

refiued to compel the attorney to produce^
S. pT^lT r'^ conMenfijly with him^the client, but intimated that by . motion forproduction on . bill of discovebr agnSthI
client hinuelf they could be pr»du^X"n« "ta

18 rSici-iM"
""^.^^'ody of herattomfy-nIBIA Kichaidj e. Jackson, 18 id. 472 (C C

^^^« \'''" °' """"^"7 """Hied the clienito produce his case stated, thouRh not the coun-

reucuSHr* '^:;"»*.'> K-dclSfe ,. FursiZ

WUn"tL7™ct',' " '^ '»'*™-

«d.!n.'r?r.v,cSr,SeJL*pea^-
duction of two cases suted, .ppi,ntly for^^very litigation in hand).

i't~""'y 'or ua
1827, Hughes I.. Biddnlph, 4 Russ. 190

Co., S }lj\. & Cr. 366 (L. C. Cottenh«n • ca«i

fc„ I iA t?,' "'"""J """t <««Io« the <»«M he

S^tiS jTh'^K'*"^'''"'.
»'•"' opinion.^S!

nected with the ,uit itself"; whUe as remrLattorneys, "it does not appiar that th^*i^
tection is qndified by anyKce to pr^W. pending or in contempktion " ; ^offih.

Brougham. «ferring to^'is ™U^ng" ^]Zfough V. Oaskell, apSke of the praXfthel^tS:
£" «";j^i»{f " '^he inveteraKd n,^ nJ^
l^f^^ ?r"~ *" ~"^ of "luityV-^daid that only the caaa of Radeliffe « Vnilm^
. ruling of ti. House of S^ pr^Ven^""";

i?& "'
f"ii''^'="!

MniiStion now Mt b^
« X^ ^ ^'^ ""fi'y

repugnant).
'

22. Si J?Vf"}?''« "v^'terfcrS, 2 f. * C. Ch.

^ini'it B^f
^- ^ ;*'»''8«rdi«ipp,oved of theruling in Bolton r. Liverpool in so far aa it «fu«d the privilege for cJT.UtJd iS lUiAti™prior to or otliAr fh.- »v ^T^ •'gaiion» ,1 V >,""»"'" "• Diaauipn, 4 Russ ion «•,•„. _- «•• -•"o- » <^<»Ka suiiea m utisation

j^th »f.~nc; to thi;iais^v"ou'3n."u

'• wUlT^' it- f ' ^2? •'"If
"*"* to • solicitor

-JT *i. ** *" *»""(! "• opinion of connael

aCwirS.'S;'**' ^fKl^'"" «"d which^t„

(pnnlege held to cover coniraunications " naaaed»n the progress of thU cause, or with refS

IL 'Zltl <1A-ec^ti:i*wbV?:,a'i^

« im, ^y"<*^""»f« principfa, quoted infni^
I M98 went thU far)

, 1842,'^oimrrLonl^

tSr J^f^i, "'' °''''''°'" taken for liti«

S?u«i;^n,»K''"
'"'*'"' '"" protected.™,u»u«i being the same or related)

; 1848. Hwhea
riofhT"""'. "• 5?"'- 362 (coTO^ndenT"& Z/*" uf'^^'y '»'olv«l.'held Trirt^

i^r'r T*"
?."''"'' " B'ddeiey. 1 Phifch.

be^™^u;i;TTn '^frncrtl'-orin-rteZU**
|or in^th^VYu^Jirh* i^e-"in7i";SI»

sSn;S"^"Vp^-t[on"r4^t*^'

Bolton . Liverpool), 18,7, E. -^^'S^^^^^^^"1^:1^'
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short space in ^Sna it «f rlh\
'""*"°' ^«™°'' '^<^^ded for a

, ""K" irrespeciive or litigation contemplated " Rnf T.n,^r"k» n
Lyndhurst was already on record in Herring,; ri!L *

Chancellor

and broadest expansion to coZm^iSZ?IeS£?'^/'T/'''' '^""^

aU circumstances." For another twl^M, ^t'i 7 ^"^ '^'^ ""^er

able." But logic prev^Lr^Lrlr^T t" ^""^ '**? "^"^^^^^ "g"-
for doubt as toK;t E'ngtndt' ^C^^'^T,^'^-T "^^^^'
attorney the broad boundaries'of the pri^t^e tLtmi" ' '''

the originrEngth UmCon »T. °
n*'°

'"^^ ""^^^^ °^««'^°g ««»« of

• nut )j 1844, Flurht r. Roh nmn an on ... .
' "

5«"^t'"'.'
,"**• Jlight ». Robinson, 8 Boav 2288, Lord Ungdale, M. K. (cited IwraT Th-

L?n!'/VTr »rf 1" '^''. If-Ion LawC!
..ineM:i7,76l7JdvoI.1'oTlWrw^-

d4-nal4Sa*^;h^pSXWSS!fZ'
mnmcation. only which were^ ,CXiZ^'

u";We* M •^'""~."-'
? ^:- 2-^ 88 (L^iiuiiigaaie, M. B,, restncted the Dtivileni tr.

communications taking place "eitW Tth2
l^FZf '^/"l'' °' «''' '*fo~"^ to the

C«n™?.V "o'' *? "* 'omm.ncement"); 18«

^ed th.? ...W""" .'" -contemplates," cT

oou^ded that thV;;.„{:^tio!.''J^Sit'S"nfflto communications in contemplation of litSnT

^rw=""b'r?ott'"""''^l«
"^°'

^« -^^

?uT Xi™'
the ex«ton«, or non-existence of any

^ru^ •/',''"?"**• " iinniaterial "
; Herrini

in^'.mi" • '^'".pfP'^ed by the prior Si-
ioS" ^ Jf" "'•=''n«l to driw the line atcomn.un.cataons made with reference to , dS!

Md therefore held as privileged a coniminiM

SSe r^irr."*'"" •, ""PP<^ defect'Tn t?euue, as being a consultation "against all km

Sii /ir' I®"?' ^ffnoe i>. Campbell, 4 Drew485(K.ndersley. V. C, declared that «•
it if^rtnow necessuy, as it formerly was, . . . that

tl ^"reTS.'*?'"
'*'»"'' bo made either dur'

Sft^ KH^^^ *"^''° '"'*"»I or even to an «.
Ta^aM?/^' ""?• •'"nkyns,,. Bushby,

def^.^n?'- :^L^r'tr°fifcrr^i
"?,%P"r"r, held privUegedr

'

866 a n <^.'.i''
"• *'."'«'-, L. K. 8 Ch. 361.

^nr.'^ur^'j'srt c :v^2?^<^oL"

^p^:s:ps5or^iSrl!&

^(llch 'v""'c^f'''V .»• ^Widm-airTMiIdd!

«i.tan«7 ''onimun.cauon "for p«,fe„io„;a

""t K WM not a dispnUble point " that "the

8200

prscticaTly repudiated).

isis
^«"' P'"^ "• «™ele«. 2 Vt. 185, 188 •

l,ndf^'"v''r^"*"'""' ' «""»'• Ch 38 49
inl?5 •«,.*'' .•^cognizes the privilegi asapp ying " where there U a disDnte " tsTiml?no I,t^.tk>n actual or contemplXlt'

'^

" Besides the following rulings, the doctrineu of cou«en«w.«umed in almost ive^^opiiton
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York filone raised hia voice in opposition.» The reasons for this contnutand for he easy acceptance of the broader rule with us. may be guessed with^tmuch risk of error. In the first place, there was not the sameTonTblrof direc tradition to be overcome. The profession of the attorneys l„iJmany of our colonies for a long time unrecognized; and th « can7"dlyhave been any inheritance of the old principle to stand in the wly of thelogic of the newer theory. But. mor« than this, the functions of cZs^ and

for the long-drawnK)ut English controversy was lacldng._ namely hT^tence of a complete written statement of facts by the par.y himseS avaS«against him as an admission, in the form of'a -<L Lrfor co^rcustomarily presented to the latter by the attorney for an onininn w
venturing on litigation. This it was which, in Srpi^ctir fole^'robjective eagerly sought after by bills of dLcove^ Td w^onivZ !from di. losure by the bulwark of the presentpS^ St of th^e nTm the . .ig list already examined were concernTd^SdeSs for tJ^t*'

xcep't^ire^'^SsrwiT: v;ra;;^ i:vt:t
this written form; for counsel and attorney were onT Thf.l^.

/'**'•''"'

huidi jin ,l,rr 1 V
" ^l"'' P™ftce, to commit to the comirf,

™1 P^17fa„ltt «t,o' ''T,™"-
""" """^^^'

bo p.o«cL brtf.tZ°|Si^™« Thlt*"'"'.""
""^ "" »«• •«

m i"' Itl eM^n^"".? •• ^'"'"' " Conn
Kill' r 1

"°* anstructions as to drawinff »

12 Kck 8^ or'/'
"'' "''• ''<«'«' ' Hall,

.ffli.U;"» 'J^'^ (conversation relatine to an

leS^'J'ln^""'"'
an assmraent,3 ^ri"

wi^ W%,. 't;P1!^.'? ^ ''<" »«""«J other

3210

(the rule •' extends to commnnieations in refer

of profMsional employment ") ; 1884. rfTltzhooTOr

Tf Th.
»*.'~''' ^ ^^""^ 20. 27 (" It is sufficient

KlSoTiS'^r"' """'"'"^ professionally andacW or
•d'^li,"

"O""^';)! 1891. Alexander

183^- DurkLVufand!' Vl^eia" l\Z IL"'

" Quoted port, J 2296.

-.~.
*"/"»« the documents in such a "case"

ing with the attorney, the limits of privileMAr ""P°«»°t; the, are examin^S^J^g^
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inevitably tfthe broi ^o^of rut^us notlT «*! ""1'; ^ 2290) leads

result
? Does the policy ofs^curim, subi^^.^r 1' " '}'' '*^ ^«^'**"«

the client requi™ us'^toUranr^haS ^ ^T^^^r "7^^""
'"'

for litigious consultation? To aigue that Ze^ Jl! °°°i.^P°»8 "
potentially the subject of litigatio^i .LTuralTnt^f .T^ f^''''"

"
true and sufficient. L hardly Lcibleen^Lhl

'

^^•*'^'>^^ abstractly

expansion The (Lue aa»in.f ^ • ^^ ^ ""PP*"* "«> *»«»d a claim of

miTe the Jt^^rtheTrwiT;!::;!^"" *'" ^""^ '^ ^^^'' ^- ^'^

of the court.. Th« necewity g^Tri^2^^r^l ^ f lu
"'."' '*"' """^ '" «»« ?««««•

But » parties we«, not then ob i«J^SSSt th-f
"^ """^ '*'""''* *« '"°P'°y*<l-

P.lledtodi«>lo«.f«,ta known onn>U.S^fJ^\t:r",fr'f°*'~'^"* notbecom-
«on.l men. and make the necewaVy di«W«t. fh

' Til \*"**'" **> ""P'oy P~fe«-
wew thue within the r.«,h oSo^SZt To^n^

'^
'^k*""

**"" communicated
ney.. therefore, it becwne indispensaWe to extend t^r"T "^ """P'oy™*"' «>' ""or-
Pwty If this was the trurfo^Lnnnffu ,'"'*''* '"""""'y «''i«'y«<i by the
tion i, confined to oomn.untZ^tZjLTr^V\r'''^i''^'^^' """ "- P«^tec-
iudicial proceeding, and it goes tnZ f^tJ. ^^ *** *•"' ™""'"ot »' * •«»», or some
ity to which I havfrefen^Z".^ tS^lC^^rl'''™''^''''" *• ^-e^tauZ
most likely to be kept in^w the do^tHn! i^T^ *"* ''*'"«' «" "rigin of the rule wa.
Bat, -^ortunately.'ther.T.Llt'"'^^^^^^^ ^^^ thif.ppUcation. '

""

different doctrine, vix.. that the privileae h«^w , r."""""^""' ^^^"^ 'ndicate a
c«l proceeding, of any kind, but extenS to ^v^rT""' "u

'"'°° *° """- » -^"^ "^ Ju<«-
fe«ion U consulted or emplo;^!^;,^^^'^

'=^,r''«'*
* -""-^er of the legal pro-

been adduced, to make it clear ti^ihe^^L
••.•"»«*«• to me, that enough has

idea of the «ic«dness of confidenU^l S^r f '" ""**''"' " "»* '<"»»<»«<> »Pon any
«y other pe«on

; nor up^nSt^TZ°'^v'''''V^J'^'' ""^* »»" ""om^y or tj
J«^ra/ b„sine«of an attorneXm^Lrt If^nJ^t' *^"' '•" *"=" distinguish^ the
was the result of that rule of tirmmon iL^mTJ'^^'' *^J.

'"""""""y
' *>»' '»

their own cases, and of the necessitr for fk-
'''"''''.*«"»ed Pities from testifying in

benefit of suitors, of having ^^Si^^TtnT'T'"^ '^ "" P°"'«^ ^ y^nJZ
Wbether, therefore, the i»<^nt leSS t thl^??

'*'"''""*^ »'y P«>'««onal m«
wrtnesse. i„ iheir own suits, shaTlS d^'ed1 u

'*"• '^'^^^"^ P*^'«« ^^ ^^^tify as
the rule, and terminated all necew t/forTtsclt^

"'°''^"* ""* *•""« foundation of
doubt, it follows, from the riewT h«n. .^^ ^ "f''*

°' °°*' '»''''' may admit of soine
oaly be held to extend to a„rh cLtl S^yj ha^'^V

.""'* '"^ P-t-«on1ho„M
judical proceedmg, either existing o^^ntetpbt^.

"''' """"'' '^ '^"••' ""i' <" »">«

t'tV^s^TaT/rivilJJ^stl"
''""^- "^-"-' ^« ^-"'i by recurring to

protect the vSlTZ^,Z7:^TJuTJ T'' ^^'-^i^St^:
necessary feature of that perfect workL? v f'

''^'''''" confidence is a
essional legal advice is as^oVtea ridedlr ^^V "T"' ^ "^^"'^"^ ^'^"^P'-

it on
;

still less can it be denied t^att£
"^°'^"« ^'-g^^o" «« for canying

prudent custom of the profe ion L ^^^''-H ?"*' °* '^' '*^' «"d ^hfP lession, IS to diminish litigation by so ordering
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the affain of clienU that litigation is not needed to correct their pliffht Tt
u. a trmsm that much of litigation ia due to the ver^ failure of oLnU toseek legal adv.ce until a resort to the courta cannot be avoided Thua therelation of el.ent and legal adviser, and the freedom of entering into it. are ofat least equal importance for matter, that are stiU in the non-Utigion. »^«id the promotion of the relation in that stage tends to preventT^X'
in the further and less desirable stage. The best judicial opinion thSCwhen not opposed (as Lord Langdale was) to the privilew as a whTT'

h. apprehenda. although at th. time no one mayW^nJ^wSt^ht 't^r^'''''It allowed to extend over Buch oomtaunioations the nrot«^I!» » m i.

'*.*°'- «"'• ^w
onlyiacluded communication. mo« orS "iiecte^SLid^W ';^ '*

pe«on oflentime. requires the aid of professional ^'^,^ZJntfj^^lT''lZ *
and liaoilitie. with no raference to any particular h^««o^^^H ."t 1

"' •"" '*«'*'

ence to litigation generally than oU hu'mXS SK.i^'J^t^;:2r '^•'•

by poMibility become the subject of judicial inqniiy " " "*"• *^^^ «wn»«otion may

fixed, the rule is not •^tricli^c^VAtjLm^Z^/^^lX"'^^^ ""' ,""'''•"•
an attorney to conduct a cause in court W ?^ ! j

made for the purpose of enabling

m«le by one to hi. leiZ^r wTust enJ^eT**"/
"" 1 '"i""""'^'

«»»municatlon!
when the object i. to ^hUS Idvt Xlirn J? ?^*^. '"

k"""
'^'^'^'' ""«

although tho purpose be to corr!^ a dei^t" X bv ^ili
**' "!*'*' '"'' ""ifftion^

tion by compromise, to ascertain whatSiLnlo^^tZ'^A "t"^'
*", "°" «««f^

with an obligation, and thus avoid ThrieuZ^^^ ^
constitute • legal compliance

and proper p^poses not connrtTwithl.Stln court."
"°"*'^ "' '"" """" '*«^

§2296. S«n.: AppUoatlen to AdTje. «,n«ht for Sundry Nc .I-«i -„^

gainst corporation. But apart from such cases, the most that can
> 1«SS U... - D1..1. . . . ....

_. *, 18W. Mass V. Bloch, 7 Ind.whole wu held protected).
i (on. pvt of a conversation being privileged, th. i«.t not. th.

8312
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be Mid. bj way of generalization, is that a matter committed to a nmf- .

aapecia requiring legal advice Ohv.nn.w !^ ua^^T ^ lacking m

The difficulty of drawing the line is noticeable in the case of nnn,«, •
*made ^a prosecuting attorneys. Under our system of ori^in^

complaints

injured person does not usually m In FnS /
cnmmal prosecution, the

counsel, nor became liabk for (1,^.^. ^
at common law. employ the

the complaint. burSet in tt !w V ^^ T^ ^ ""^^^^ ^ '"^''^ °ath to

and a wLss The« s thte^^^^^ I'
"'''« ''^'^^ ^^ '-'ona.r

it may

:

^ *'*"'^ "* ^ °^n "Uteres*
J yet conceivably

cuting attorney of th. counry a„3ml ^ll'ft"'*
"' ' ^'*'' '"«» «»"• ^ "-e p,o«^

grand jury; the attorney adWseS hfnrth.TSdL^rT'^T,'? 'PP~""« '«'°'« '»>•

client and attorney mu«t exist. The wrtv «„V^ u fu'

'~"'** ""> = " '^' "'««<"> of
hi. private intereet is ooncern^l. and «2e h" .uZ t'*'* m'""^

*" ' ""*'•' *" "•'ioh
the attorney comnstly to undersUnd h^J^^ '^S'l.. l"" "'*"'

V'"* *" *"•"••« cause, go that he may manage it with greater

Ln^". .P'»"i'W« held not .ppUcble to employment "m nuttennot profeMiSnal, a. in . t™&
for the purohaae of an eatate ")

; 1824, Bramwelf

miia^t^- *
?:

'«,("» V"ert1onf"r"nfor:
mation ai to a matter of fact, a. to a communi-
oitiou the attorney haa made to otheT^hew
the communication mi«ht have been Sale by

where the character or office of attorney has notbeen ojUed into action," U not nrivileg^The,?'
a queition by a bankmnt wh.fK„ .i-Tt:.?. "i

.>^, Turqnand v. B.nignt, 2 M.kW. 08 fcon.ju totion of an attorney for procuring a «Sheld pnv leg«i)
, 1837, .60. ..V.tZ.* S mg.N. C 421 (communications by a person desiriiito obtain a loan and seeking arattornrv Cacting for a lender, held privileged" '"c miito assist ppofeasionally in raising the monivZthe applicant"): 1842. Jons. » P„-.^ T*L'S'

and his mortgagee, a solicitor; the solicitor

own name, as an "ordinary part of a solicitor^duty to lay oat money fo. his cliento," w« no?

S?^*' ^^^^ States: 1899, Turner's Anni«l

«gird to the amount receivable from an estoto,

8213

iswrHeTsUrTD.viiTWtr;';'' f"?}-)
•

L^id^tH^ -- tr4ndo?"dei4''rof'«:
I^.; .'*L*^ '""™«y of the vendee aidthS

» «..., proieasionally m raising the monev for BM 7nX„^ ™J' .°*"* "• '*"'?• 10 P«- St. 819

rif ^'l^'i^r^' 1"2, Jones r* Pugrilhil fu^aiT» ^™""'° "* "?*"• t" * confession ofCh 96 (bill by a judgment creditor liainstP ^^^1 *°, '=°^«' liabilities, and a d snut.jnd his mortgagee, 1 solicitor •the^licL^ n^ ??f*^*'*''r'
""" Pri'"^) ; 1896, Suth^ing taken mortgages for his clientTta hU F^ 980 ^ ^^ '-.SolV. 19 C. C. A. 3'3r72own name, u an "nwiin. l .. ... "~ '"J- 980 (consnlutinn •.<>!. .^. ' .

^rr-iW-etir'^^^^
(•"""•y '"•ployed to "stmighten out M ac-count V a man who could not rwd • su?!ments not privileged). ' """
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•kill

;
or if ]«(d MiTiw only ii wkotod, to eubl* Um aUoriMT tlui \mtt.r t^ ^ . u.« to hi. legid righf. Did, then, Qr«ger.mrioy Cwtto^'XZ^i^.tT^' "?

g»t« • quertion of 1.^. In which hi. privat, intor-toW^on,i^^: ^ ^ '""•"*
to defend . .uit in which he w.. . JLt,? H. ^1^1^ „" ™S.bW ""h":"?

"*

p.r«,n.l iater-t in the „,ult .t which Cartlirl^v"Z h. d^„«!^* ^. T

S^sr;irco.^.3Tto"th\ti-„'^^
relation to toTwami-ionT. .upS««i criL^H t.^'°""?T"^ *'* k""""-*** »«»

f«.t. thu. oo»»unic.t.d^^„Vnr?;n of?; , T. Zk Su
**' "^^ "*

of public poli^ «qnire th.t the convemttion. between r,^« ^ *.,."*'. «»'««>•«««»•

§ 2297. 8.««: AppUMtloo to Ad^o. la ConT,y«ela, A deed or nfJ,-,conveyance is drafted sometimes by the Dartie. ^m«H!;«. k ,
'^"

phruing the i..BuB.M. Th. q»,S. ZstriJTl!!,k .?
*»"»".»

Uons then rntda by hi, en,DW„.St^ u.^ '"""'"'• O""""'"-

cutin^ .ttorney, with i view to romph^t ""-°" ~'""'' »»«"•"«»< ""^ i^-—-- ' --'Md indictro«nt, held not Pririli«ed • oS
J«pra)j 1878. Olirer v. P.te. 48lid' ?M189 (con.ultation with . county pro«cali„;

884 388 (witnes,- testimony before a «;,nd iwv

j:t Xip^„"r«.Ti^^^^^^^^
BimnM. of the defendant," held norprivili^

"t*h.%^iL'
tL^^wTtli^fTre-^^^^^^^^^^^^« i.<Uctn,.nt. heId7n>uSX'"p«Ty"S„«

" f""'; ^ompue the privUeee for comii

w ^y°' commnniction. betweei ioAmm

.~ 1, 1,
*•-'' ""' OMling with "Krirenm"

«n™r"^
of "y «iRnific«i«. inMn^rSThe

to inda§r»lT?^„fi'.''lT'i«8«
tendrf .t tU^tiS:

!!»««> J
'=""'fi''«'t«l oommunic«tion« (ml^

jcnven.^ •*-'<« nV hlfv:' tK^T'pnviel.!:?'

^U^ni ^.'I'lfr*'" ''• f" "» "w hereaftermil emplov h.m .) • 1693, Anon., SkinneTm
of.Lw ^'rT'? ^ ^ the «un. I«
witWorhe- wii/°,i^?r nrit' "^

'ri.nd educated in lilch way^f pl,^^ ^fJ.'^
of a gentleman, panon, etc."? '

""""^

3214
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wyanoer and Mrrices u an •ttorneT^lt-law « But thi. «» —.i^ut ^ .

p«rt to the original limitation o» th« ^^^i .
*• P«>'»*>'y due in

po« of litigau^ («rr2M4t?nrir'*'»v T"""'^^^^^
Sration fa. Ik Tto'j.ke^heC,Z Mh "''•t"

^PP-^^^'^e
".pect 1.0.. In the Unit«l 8u!:?^L7X't; a'S^S.'l'Vr"'been aaaumed (and naturaUy) to brinjr the teatato.^. p^

has almost always

the privUege.* But for dJu and other in.^^Jf?
*=°°"°«.'>»«»t'°"» within

.tricUy con^t^ed. and whtTn^te^S^rbC"^1' 1"^T ''"'

forward by the client, his commun^tiorc^L "nHJ!f ? ^Z^"^^'the ^.trnment have commonly been .dmittr."re^c;::;mrn;2rrrh

JoBddmtton of • bond .ndmor^Sl .inc. ^t SSl«j5?'* A".*!
'»"«'«<'» i»tir«t. Wd w

•cter of ui Mtomey "1.

• 1880. A. Aitkin, 4 ft * Aid 4»r*»A-«

.W4"ir,£.&'^?£r • ~^«i;]t

:t.n"rJ5 ranYX-.V "^S^^^-

^^S±^JvShT.^.^^^
f!?^h "•* t»B«ction, th. nl« of M B^to

uiupijr uKM to prepan a mortmni ' h.M __i

201 mKI «Sr ' "P^'"' »* Kan. 196.

.ki;.\
Pwi- 89i(a ia.r« KriT.n.r of docum.nt.

!»b^JI^'
•»• W. 6M ("in thii inatonc. th.•ttornqr . . . wa. th. legal .dria^ „,

!?•
party, and not . n..r. acn^.n.r ; rtTwM «Uina on him to u« that ah. got a «od tiS.'"and the nriTilwe wu .pplSd) j i« • lifcCran. .. 6arkdai, 89 Md. 6M 888 fh,« ,£
oli.nt "miployrf th. attomv to Wtt. dlrf

to It
; held priTilMml)

; Man • issa. lli>r™?

dewing a conVe.; :;,;,. 'hSd' not'-pria*"^

S..Ti" i *i*'' (™mniunication« to on. "em
S^^.nH»" P"'f«^?n«' <»P«city to d«ft ;oMd, and to on. ainiilni.^ <•• 1 , ."

I'l

492,

'.f,»»i ' /'• v"""™™««on with an attorney

^rD.TL;jor:r„Tr-f&'S

"~ting a. .cri;.n.r.'ii,^' ^drlr ."dtS!^

OMd, and to on. .mplovMl ""to nreMnT^n^r
T.nt p.p,^"h,ld prirS^)

; 5JSr isMSmith ,. Caidw,ll. 1« MolTssirM Pac 6M(a per^n waa attomay, juatic of th. pi^!^notary; a oommnniation by on. «JmSt M.
Mm fori" l-r" •A wd n'ot^Sntlw

r.sr,;;^-r8^raro«
»;;n-SoL'L«^-^£^^^^^^^
(!onfid.noM with n th. nil. of th. uJ/" .„1 ?

tioM sa to « h!^'- -j • ?'^ (communica-

^^.Utrf to the attomay at th. tim. otU^
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CAM muat affect the ntult

; but in general a etrict construction ia t^i proper
one. especially in thoee cam where attomeja combine the occupation of raal
estate and insurance brokers or act also as executive officers of a corponte
business. The following opinion is typical of the judicial attitude

:

1833, Siaw, C. J., in Hatlon r. KMnien, 14 Piek n«, 433: " Th«w •« mM, «««. «„
which «, .ttorney U .mploy*! in traoMoting bu^iMM, not prop.rl, profssdonlTiwdwb.r.th.«m. might luT. b..n t«u-rtid by a«<»th,r .gsnt In.uihc;»,b,7*rtthitS

log it, priTilH«l
;
.nd they msy b« iMtiflsd to by him, .. by .ny oU.«r u.at . W.Monot psroaire that ths commaiiimtioM wsn mads to [ths stturnrT Mr Ab—i h.

Winch with th. purpoM of in.tn.e«ng him in any caus^ ot .ngS^^ILl th,^L^
of «,, profeuional busineM. or of obtaining suy Isgsl ,dTi<; or opinion. If 2,d^closure of hit views and purposes, in the conreyance of property propo«Kl to be drawnWM not. u sUted in md.. of the book., . mere graii, dictum, the o„lVZp«e ««L tohave bMn to «ti.fy Mr. Ame.' mind. «,d ^moTany «,n.p e th.t he mSTeZ^^
uJ^ r.!^'^^V' ^.»"»»«"">". ««« to convince hi», thst wh.tevT "S ght bJ^^egsl character of the «,t. it wa. not intended with moral tarpitude. It did satisfy him

draw the d^ Here wa. no legal advice asked, no opinion ,*que.ted u to the~ff^Ldoperation of .uch a convey«,c in point of law, and none giv«^ We a" the«fo«?,^jan y brought to the conduaion. that either these di«,lo.u«. Vere ma^e wShoS«™
Mtufy Mr Ames- mind, upon a point of fact, not for the informatiinof hi." w.^ i„ winiof law. and in either event they are not to be deemed privil^jed commnnfeatfaL^ -W«kthe witneM wa. prohibited from disclosing."

^ oommnntoatjon., which

Assuming that legal advice is in fact being expressly sought, as it com-monly w, m connection with the drafting, and that the client's communioa-
tions are therefore w.thin the privilege, the question then arises whether the

iT^y y. I'
''«'"'*''. °^ '^' instrument, thus coming to the attorney's

knowledge by his own vision, are privUeged from .^sclosure. This questiondepends upon another aspect of the principle (post. §§ 2308 2309)
§ 21.98. Buna

:
AppUcatlon to AdTloe in • CrtaUa.1 or Pr.u«ul«it TTan*..eaoa. It has been agreed from the beginning that the privUege cannotavad to protect the client in concerting with the attorney a crimforoZev.1 enterprise; and for the logically sufficient reason that no such enter-

ttn Tf r
''^%^'*«'="'*y ?«" bee° to define the boundaries of this limita-

t on^ It has not always been kept in mind that the privilege, in its veA

nih!i!^ZT'rr-^^''V^''
^°*^'"" «« drastically censured, -the fu^mshing of legal advice to the culpable client, as well as to the worthy one "eto a client who. zf the law were duly enforced, would lose in the UUgaVon

a deed as ''attorney, conii«eIlor, and convey.
ancer, held privileged) ; Fa.; 1811, CUy V.
Williams. 2 Munf. 105, 11.3. 121. per Roane J
privilege held applicable to an attorney drnftl

iiw* dZ '"^ ^'"S'ng «» to iu legal effect)
j1814, Parker v. Carter. 4 id. 273, 275, 280 286

(commiinuations made to an attorney employed
to dran such a deed as would settle slaves onhis daughter to be exempt from crwiiton., held

3218

Zth^d^ Cn attorney giving legal liri™
in the drafting of a mortgage, held subject tothe ^nvilege, though lie claimed that he wa.
acting as a notary and not as attorney ").

.
The (Mses dealing with the mere/od o/exeeu.hen of the instrument, apart from conversation,

at tne time, are examined post, g 8309.
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How, thn. oui the privilm oootinu* to »xUt .» .11 •#

b. «»d. by whkh tho coSd.n«. of theStv ' 1 " "ii
•^P^^o" i- to

poidble. of coune. to Uke me^lT^k! I ^V "* '° •* <i««cloMd ? It u
th.t the privilege' ««tt .t w'oitrhl'"" rl"?'

'*'''• «"» »» •»«='•«

"g«Ue«^f i?logfc/«; i7onSl^ ^„ K
""•'' "' "•'^" «o"Pi"cy.

But it Mem. h.nl^'o^*lX"r; ?° "''""'y «»*' '«' tlii. exception

they .ppe., by their natunU limiu to endTth Th«
""** '"*^'' ^ ^MD.

predicate the need of confidence on U^e^rTnn/ ,
"?' '=»°'^'""«>n- They

id.0 of thoM who. being .InTy wrJnX^
°°'^' °' '"J"""^ !«"<"». but

«>eking legal .dvic» .iubSZfc ""f^^ZiS
°' ^'^ «-•-

•one may legitimately be Drote«t«J «^ .

confidences of such per-

because, L Z^yJtiZZ^kmtZ ''"r*',
''^''^ '"^« »^°.

ways found «,peraLl from JL Xment „, rl >!!"
°' """"^ " ""' '^-

legal wlviser may properly be emEL I S ^Z'""*' '"^«'' *•»««> *» «. a
ful term, of makin^i a„rb^u,e?h» , , I

'"'' '™""'"'' °' '»^"

be placed in the position of a„ ^^er 'TIk'*'"''
'"""°* '''"^"''"y

operate at a certain point, namely wZ" the L "^ T""' '" '"^ »«

/»rtbrvro«^dw-^.but to/M/«« «i:,Jl5! *V "^ "^^^'^e refer, not to

protection iacaL,or ry<:;7frsrSSera'^^^^
point onward., no

claSTLmre? p^tThetb^: ^ it ZT'^-^'^-' *" ^^^ •>- ^-
remain. if a practical rule foJdiSL^ilTZ" TJ,"^'

P"'"'" °^ '^'t*" '^i"

the advice be .ought for it'^^^ X^Undl T2) J^i"""' ^unlawfulness be either a «n«.i, «.
•'.*"""'*''"* ena f (2) Must not that

(3) Must not the attorneyTav:;fa:'riL^^^^
--"' ^-rpitj}

to have become, by auSt tJ !ha i«i .^" professional attitude a.

wrong T The judi/iaHS „Ltnfc'uJ^''"'" '"
I^^

'="''"'''• •°^'"J«<»

following passage.

:

questions may be gathered from the

oblige, him to di«,lo« it
, Sie^bliSjr^ " T^"^ '"'' "" '*"*y »« '^^-bl o

which lieson .my member of fhe ,o^i.ttt "*" ^^^^ **"• "".t nnive«.I on.

P«h«.d, that if .^cret, which i» ~S«?^Vh, pSL I^^^^ .
*""' '•»" "•*>" I 'P^tmuon, murder, or perjury, come, to tte k„«J^^!^ ^T*'

'°"'' "^ • "*'**««' *» «<>'n«^
wherein he i. conoeraed. th; owSLiSn t^ Zl^f^ °' '"

f**"'^' •""' « • «•««
obligMion to the client." Mr i^SZ^ J^Jl?

'^^""' """' "^I*"" w'th the priv^
*here w .ttorney come, to tie^^^^J^Wr'!: "

!
**« ">« d"tinction toCS

common mle. of 'morality .ndhonXl£,^w ""1^ ""*' " ""^'"» '" "'.•««•«* tht
.uccej. in the can*., yet it i. noS'omS Sm'l, :?'"; '"*? '^'^^^ P">ou«
«umed an honeet mw, would engJeTn . Iru^th.^ ^ ,

'"*' "• •* '* «*"'» »* pre-
ing that moral duty all are bonndL „! •

^' '"' Pwented him from diMhwr.
by u. to the public.?: iZ^:^'^:

'.CKiJk^.'JS'iT
"""•'' *' i"**'--^

the conjeqaenc. of the doctrine now laid dowX?l^.Hf f ?,
~""''"''' "'"" ""' ^

tended for. that .uch a decUration m«L byZSin S^*^?*^
'"'^ "^ '^"'""y «>"•"»" oy any person to hia attorney ought not by that

* Tha r>i<»a of »ki. ...1.1 .-1

Toi_ir.—

3

^» ^•'^'•«''thi.cd,h..Udc^^be found stated^, 82310.
8317
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Mton,^ f>h,f^f A BM (willKwt any MtanI e«U to It) MMMtoi » »-mil,,,

him hufra: h. rMalMm •ItorMy to awry oi> tto PfOi^e«ZTid m.k-!^^ a*^

Ml^.., hath commoo «nd.r.U«di„, ^„tUTtr^^^^
but b. »u.t n.v., di«owr thi. d«Iu.Uo„, b-„« h. wj «l3S ulTto^ •^'
pr«»outor appliM In Um tama mf.0Mr to > meand m. thiZ IIT """iV- ThU

to b, «l»itt«I to pn.T. tbJ,. la ord., .lth.r to M^ iT^lir^fi^T'^ ."f*
m...f, or to prevent th. .vil eo«i«q».uo,, o£ hi. orim, wS nJ^^ J, .T ''" '*'"*'*'

ion now off.«d to l- provrt i. of th.» niUur.. Jd « hijw, crim L' th.J^ ^ion. mankind 1. intor..trd in th. dlK^ww , wd whoew U w« i^J^ h ' "^
•ttorn.y, li«. under m obligation to wolrty in«n.r2^ nrw!^ J°'

'""""•' «* »**

IMI, Aronmn, J,, in Coi'm** T. TannahUl 1 Hill N v qa qx ji .... .

of on. who i. eh.,g«l with . wrong, .itW pabi c or^riyii^^^^^
^' ^ """

IJr""^W. counMl in preparing for hi. d.ftc; bu't h. .houiKS^l.lllo':^ to Z'!^" ^'t«rf one who wai preMnt when thi wronir wai don« ««n,n .k- !? !^P "* "**""»

fined M coun^rto .e.. or «d in th. Z:rt.on VnK I thfth "^' "^ ""
TBhtion a. that of attorney and clienLiit3 i„ th. , . ^ "*•'* '•» ^ "» *^^
Of a wrong by fo«e orf3 to a/M^* dJL

" rLTitSS ^.r""'; T *^ "»'»«
client can only e.i,t for lawful and honeet purpo«.

"^
N>« ^ ff ,°,' "-^""^ "•*

counsel beforehand a. to the m«»n. th..wS!!^* " " "
'^*"''

''»'"' PW''^^* con.ulted

a fraud, hi. commnnicaln:IT^^hi;?^pKriT'tr" "'
T"",'"'"'

"«"»

7.^1
"•'"»' '"'' »w to coun'i^niZ'tirwmnii:^ Uo'"' ^s.^ "'ir'"'-'

•"• - *»
think, be required to diMloM whatever wiw^Tf '.'*,''."''•• ""* ".e attomay may, I

tration of thi fraud. 0«^ Z*. chl^ .Tth f ? i'" '"T""^ '"'"*«'• »>«W
In hi. pen«„, hi. fame, or hU p "pert^,7iS;. *

'''•"* *" '"^"^ ^ "other. !ri2«
u» danger of having ^^zzt^u^j^xt:":^:]:^!^ "^r"-!:

''"•»-»
not diKlosing what hM ahti«lv haoMnid W u M^.. *^ '*"'"''• ""' *''•" »>« ^
wrong, he can have no pn^ile^d wC" •°*'""^ "'^ '" ^^^^^ ^

•ional emp. at M if the <Ji!^t h« ^ ^^ prof«irional oon«denoe and pmfe.-
With hi. ^H<^..r.^n'.^''tli:etel'„-to'mtr„°iiStr^^^^
either conapire with hi. wlicltor or deceive him iT?-^ • rT^^ ^he client muat
client do«i not con.alt hi. advW mSon.lrJ •»•,«"'"">«1 o»>J«ct U avowed. tb«
new to further any criminriobi^t 1JT. ^•^'Y^^ " "'""** ^ "" •olicltor'. bud-
confidence, for the^t^te of facU ihich ^th / ?T ""*.•'»" ^^ «»»'J~' ^ wpoaeTi
»ot exi.t. The .o«dt1 ^S»t:Linid?ra'?i^r'lV^r**~»^^^^
rule, in it. different pbaM. and th. «l!ln. ^ u .u

^* ^ "nderatond th« eaaa, tb*
tbe lawyer with referC^ "e per^^rron 'oJ^oSr

"""
T'T''

" *''' <='«»» ooTauli:
it. there u no privUege, torit^T^ltJ!^""'' "V"^ '^^'^^ « •««««»«
ceaae. to be coun«,| Zi blme. a orklJ^ ,, T^, '

'^''t'
**» -»' *" «^'"«; ^

there 1. no privile/re becauTh. «^w , J" "^"^ ** *« f*'*7 *» the i, .un
•id in the'nrpe^ii^ora cri^e'l^rl.'^f'T'^^^
operation of the attorney, it fauTwithin th!T V"",**'

^^ " ^ "'••^ ^y th. co-
carry it out I. a con,p,W wUch nn^t "^ «• to «»«««. for their con.ultotion to

Looking at the «aaons for the pn^ge. and conatruing it „ strictly «
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,,.,,,

» Kirknian, t, R. jjch. D Jm rii /— •

• Otflamii H7a, Rothw*U r ICl.. o

11.?.^,""' ! """unUl
; u

TOUtlil^ • IBJd M

tvwMauiHHon for t

». /oii«, 1 Den Cr" IM/i'^'"'
''^^ »»• •• "• «•

th. InUnt th« th. ', ?;I^'""t • '°'K«« ""1. »lth

8J8. aCox Cr. ia.Tl)«B r, fife^ ^- * K.

torgtd will to » •olicitor L M,. i^'" "o""'

.•-». «d »^ S h,7n„ H.'iLriT^'r^
'"'"

•nd eli.at ") ; lUS iu T^f„,'V •"""«">•

(for«.ry of . will • th. J
"*''•

'
"*»• <>• 31»

i.i'IrPu- ..• »".'
.

th« ,d<«»»«>nt h«l been

9 ri. rVi /^ .
y"*""*" R. L « c Co

it.rt/r^"rtt.t„"'i:;£'r^^

Wd not priJilpI
•• "'^ """O"^" t«-.

w^!'S;!-i„J.%{L'?it.1^%„>'?L^'^^^^^^^^

tioigenr or « wUj , the aoBnm.„rr' . •.*" «••''• to • cirtl Mtlon h. ^*"' 7"'"" n'"

queetion. to the mortSSrVXra^v .T^. I"
'

romittion iconirad {nXv?^.i!
""""y •» to in.

"enfwoe her righto uml-rif" ;- ' "-">"

decided) ; IsA fSi.« » 'f'wved bat never

iBnmc»tIon»r»«iiectln» «/-«'.'• ^-
'•

"»>•

U one whieh Cuw^ltewTi^f ••

' SM ''^P-F"
Jeckion, B Han 887 Ml (»/'"•;?''**" "•

ferringto . tertamenti^' ITiST'"/ J:.F-
"

Uw :
" Th. oontriring oj Vt^ ["b'dden by .„„„„ ,.„„.

bi. duty M Klioitor. Sid I thmk it .r P*.^ ?' "•"» <"'« criBU..lta i^iZ" '"""P "'*
:
" to

b» «ud that it ii part of th. -?„.
' I*" " '"tie confedeiate in .rfmi '»S."'"''« or inducing hi.

to KlriM hi. oh"nt u to .fc
'*"*' "' • •»'*«itor crimt'T..!, „

*"* ^,'''«<>rge the price of hil
the Uw •)

; lM3,"cWlton ; cZL"',??""^ » H^Und « T j'''^^^
j.

IS". Matthew.'

mumcation after the <.rt»!. J.
,''° ("^""n-

".iatonecrimrnaliS ^^^'I" I""/"P'"'*
i
"to

'"" '""a. «n order tha«»"
; anMund)

; I873bom. M T«.Li L '.

(genenU prindole afflrmLir" MS' ^ ^- l«a thoritv • R » p j'^''?'»»»""ti.factory.n
and ^iVcIuTId'ub'^^:-,'^' "« B;nVo/uti«'„"t't'i"«-i*fi^^^^
•Piwcy to defraud cwd tor..i* ' "f f^"- 828. m, Walworth n ,"?'?''' '«•'••>• Ch.

8219
« .

not I admit I ahould have
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cult to see how any moral line can properly be drawn at that crude boan-

£jorZ^ the lai can protect a deliberate plan to defy the law and ou^^

\i !!«.«« nf hia riffhts whatever the precise nature of those nghto may

rTheT^ri^iSe^-i^SrliutainLtract fundamentals, i. already

JSkcfently callous to conc^te faUures of justice, and needs rather to cult*.

vate greater sensitiveness in such matters.

2. "From . profa-lonal legia advlMT in hi* ompaolty .. .uoh"

8 2300. P.««n. Havln. I-pU KnowUdf. bnt not Admltt.4 to Pntotio*

There is no ground for encouraging the rektion of client and leg^l/fviser

except when it is formed with one who has been forma ly admitted to the

oS of attorney or counseUor as duly qualified to give legal advice. That

the person consulted is in fact practising, without formal sanction of the

CouTis certainly not sufficient.' On the other hand, where a disUnct sanction

I required for the several grades of Courts within the same sovere^nty. a

practitioner admitted for a lower Court only is clearly within the privilege

for the purpose of litigation before that Court So. too. a duly admitted

practitioner, while acting for a client belonging to his jurisdiction is within

the privilege in whatever other jurisdiction it may be mvoked.« In the few

jurisdictions still maintaining the self-stultifying rule that every citizen, even

though not possessing any specific quaUfications, is entitled to practise at the

bar it may be supposed that a de facto professional practice suffices.' FmaUy,

a mere student of law. aspiring to future entrance to the profession, is with-

out the privilege, however much legal skill he may possess m comparison

with some of those who are within it*

"mw recemng bonnen to tnniact u an

ttorney and expecting to be admitted «nd wu
admitted at the next tenn," held not priri-

legad); 1879. Scalea v. KeUejr, 2 Lea 70«

(Ucenaed practitioner before inatices of the peace

and the connW court, held within the priTi-

le«) ; 1864. Bnjrton v. (3haae. 8 Wis. 466 (priri-

le« held not applicable to one not licensed as an

attorney, thou^ practising before a jostice of

the peace). CaiUra: 1887. Benedict v. State.

44 ObTst. 879, 888. 11 X. E. 126 (consultation

with one who practised before justices of the

peace, but was not admitted to the bar, held prin-

Wd i but the Court's remark that nothing was

lacking "except the mere form of the admission

of the adviser to practice in courts of record
"

shows a singular notion of the guarantees im-

plied in the professional status).

* 1869, Lawrence v. Campbell, 4 Drew. 486

(t!ie privilege applies to a Scotch solicitor, resid-

ing in London, and acting for a Scotch client

resident in Scotland).
» 1829. Bean r. Qaimbjr, 6 N. H. 94, 97

(communication to one not an admitted attomer,

but acting as sttomey and legal adviser, held

privilege^ under a sUtute permitting any dtisen

to appear as attorney).
* 1861, Barnes v. Harris. 7 Cuab. 678 (stu-

dent in an office, not being the uttomey's agent

or clerk, not prinleged) ; 1890. Schubkagel v.

been much better satinBed if I had found thU

question an open one"); ^^*}'Y^'\%'-
tannahiU, 1 Hill N. Y. 88, 86, 41 (prinlege

held not to cover the execution of an instrument

in fraud of creditors ;
quoted mpra) ; 1868,

H'Mannus r. State, 2 Head 218, 218 (questions

ss to "a contemplated crime," held not pnv-

ileged) ; 1891, Alexander ». U. 8., 188 U. 8.

383, 357, 11 Sup. 360 (comaiunication with

regard to a crime or fraud, held privileged other-

wise than in the trial " for the crime in further-

ance of which the communication was made' ;

this distinction is groundless, upon either pnn-

ciple or precedent, and seems to have been due

to a confusion of the old controversy {mte,

I 2894) as to communications for other litigar

tion) ; 1876, People v. Mahon. 1 Utah 206. 208

(communications relating to a contemnlated

forgery, held not privileged) ; 1864. Dudley v.

Beck,' 3 WU 274, S83 (fraud ;
question re-

served, whether the mere disclosure of a fraud

and the request for aid therein is privileged

;

but here a fraudulent agreement between client

and attorney to act together was held not

privileged). _ „. „
» 1880, Blade v. Tucker, L. R. 14 Oh. D.

824, 827 (communications to a pursuivant of

the Herald's College, assUting in a pedigree

protest, held not privileged) ; 1859, Sample v.

Frost. 10 la. 268 (consultation with one who
1890
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^
J v" ^T^"^* *^*" •»* •«»•' Afwt* It has never been quea-

tioned that the pnvilege protects communications to the attorney's clerks
and his other agents for rendering his services.^ The assistance of these
agents being indispensable to his work, and the communications of the client
being often necessarily committed them by the attorney or by the client
himself, the privilege must include aU the persons who act as the attomevs
agents * '

§ 2302. aiwf. B«U«f in the Attorney'. Sutu. The theory of the privi-
lege (aiUe. § 2291) clearly requires that the client's bona fidt belief in the
status of his adviser as an admitted attorney should entitle him to the privi-
lege No doubt an intention to employ only such a person is necessary, as
well as a respectable d^ree of precaution in seeking one ; but from that point
onwards he is entitled to peace of mind, and need not take the risk of a
deception, or of a defective professional title.'

§ 2303. Conanlution in Attorney'. Capudty. An attorney may often be
brought into a discussion upon the law, without any purpose of treating
His expression of opinion as a service rendered professionally. Such a con-
versation IS not privileged, because the reason of the privilege designs to

"^^.Tll *?-^ ^^""^ ''^ ^"^"^ ^ "^^^^'J^^ ''^«" "«"« appreciable in-
terest of the client is to be protected and the advice is sought and given witha view to Its protection. On the other hand, an attorney may render his
services without charge, if he pleases, and hence the mere cireumstance thatthe advice is given gratuitously does not nullify the privUege.' In view ofthe frequency with which some persons seek to obtain informally and gratui-

pientem, 181 P». «, 64, » Atl. 10S9 ("A
tow student u in thu nipect on no hicher plane
than • blackimith reUined in a Uke wtrna, ")

;

iSi '-.A ,'™' " Solomon, 1 Pet. C. C. 887.M» (Wjehington, J. : •' Not one of theii
^'**"',* V"-*H? P<"1«»>] "Pply to the itu-

yi.^^h ,*•'.?• l^tte' £iun!^on betm^
PO*,— ——*.«»>•». whWcen

or other yolnnteen, aee

Vt 655s^-^s'MoSS'niSfiri.1,
(» law itndent haWnfr an office of hi* own, bat

i'?'.;!?'"^^
to the bar

J piirilege denied).

,«« "if-
^'^^ ' renter, 2 C. * P. 1»6;

1881. Bowman ..Norton. 6 id. 177; 18»
Kicke V. Noke.^ 1 M. * M. m.mmNe; 1881
Lyell ». Kennedy, L. E. 27 Ch. D. 1, 1» ("tuch
agent* ai OTerr tolicitor'* clerk may be *aid to be

"

r?. V'TJL**!!?' ' '?".?' I*'"l«»«»<>r r. Oorham,
6 Cal. 460 (the pnvdege held ap^icaUe to " a
penon acting in the capacity of an attorney."

1 •IP'S*"' "» •ttomey'* clerk) ; 1867. Sit-
ley V. ^kffle, UN. Y. 180. 188. per Bowin" j!

{«S^^2M0^" " *** '"*" ""^^ "'" '^

I T'".*!!2SS.'J""''» *» <*"*"> of the itatntea
(«i<«. I 28M), extending the privUwe U> the
attorney* 'clerk, itenaffrapher, or o^er penon
employed, were therefore unneceaaaiy. The
irrnponrible pienimptioD of tome who onder-

2^. i?r!?",' "" P«rfe«ion i* *hawn in a
certain editorial remark, when pointing ont one
of the«e amendment*, that it made "a noUUa
chanfM in the law."

* For the case of commnnioation* to tkird

aaai

cUrk$ and witn(

pot, I SS17.

.iJL- "**! ^ foUowing caKia, compare the
doctrine a* to the client'* Mvf in tKe i^Uvaium
of hia cominnnieation (jw*. | JSIO), and aa tS
the admianbiUty of a euifeuion nroeund b»
frififc (ante, f 841) : Admiua.- ISOV^Mtai
1:J'^^' •,'^•,"5. <•'•'• ""• penon wa» in

State, 88 AU. 88, 7 So. 802 (laid cHler) ; 1859.
Sample » Froat, 10 la. 9M (one who wa* jn«t
abrat to be admitted to the bar) ; 1851. BaKiat

^3"^ ^^.^•P f"*"^*"* » • »•» offl«»"

iS?'!!^ '.ii'*' P~l^ ' B^w. W Mich.

to a detectiTc. frandnlenUy pretending to be

? '*f?'?y'J^''* P""*'"®"!); 18«8. Bute V.
Ra-ell. 88 Wi*. 830. 68^. W. 441 (communi;
caHon by a woman in priaon to the diitrict
attorney and hu agent, pretending to be her

M W^iS?^'*^" "" ''*^'' "• '"»'

He following ruling aeemi peenlur: 1890.Hawea e. State, 88 Ala. 38, 7 So. 802 (coml
mnnicationa made "to ni attorney in ignonnce
or hi* profe**ional character," ezcloded);

* 1878, Andrew* v. Simou, 88 Ark. 771
778; 1860, Reed .. Smith, 2 Ind 1«0; iw!
Davi* V. HoiKan, 19 Mont. 141, 47 Pac. 798?
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tously valuable legal advice, and the lamentable frequency with which attor-

^''^l'"^il "?*•""
V° """"^ " imposition, especially in rural communities it« often diflScult to determine whether the consultation is a professio^l o;ewithin the privilege. The local habita of life, and the circumstaSH thecase, mast largely determine the ruling.* The case of a consultatS o heopponenf, aUo^ seems rather to faU under another head (po,t, §231% asalso the case of a com,ultation by one person not on his own tehalf but« <IIaffent of another

( 'poa, § 231 7).
^

% 2304 nm. of Con.nlt.tloa
; R^jMtlon of R.t.li.er by Attorney It follows tha a communication to an attorney, not in his VapadT^" such is

was endedi An interesting question, however, arises when the communTcLfcon IS made perking negotiationsfor ih. retainer. Here it would^Z pitby the reason of the privilege, that, since the would-be client cannoTrrSlvS if; ''"'T"'''
'^^"'"'^ °' '''' employment, the formTmustS^

tected m h« preluninary statements when making the overtures even if th^overture is refused. It would further be immaterial that there^ w.s dt

ten banded to an attorney, but not in hii

'tT^x" ,«
profeadonal adviwr, held not

DriTilMjd); 1888. Onenlaw ,. KinL, 1 Bay
l87 146, Urd Lmgdale, M. B. (corSpJnd«?c;

Sit?w •""S"'!.
•»' ""'y •• ' Wnt knd con-

Mential fnend," not priri eged)T Con • 1880

4 8. K. 18 (conanltation hed not priTileiwd.
where the attorney was •'•MmT^^.
toned

; ,t must be "the o&pring of thereUtion^reeent or prospective, not of taUu

&m''""V1'?°""« *'): 18»8. O'Brien.Mdtng, 102 Id. 490. 31 S. E. 100 (conaStll

low V. Smith, 116 id. 860, 41 8. E. 684 .onewho prepared a de«l without oom^tion andin hi. own intereet, held not the'leffS XS?
2'''"P^")- 1852, Goltr. ,. WolStt.MIu'
89 (conanltotion a< a fnend. not tiriril»J>l\

.

M. E. 848 (attorney coniulted aa a friend bv

J!?l ".^..Y- .'*'* '« Wendly con«ultationbetween the defendant and the then DraMntriV'^
rttorney, to contrive means for hefp^^hX

tioite.""""^"? *» •J"'**'' WoVe examin.:

M^H„/.. *~"' J"?'- ""''«>« object of con.so bng «ome one that I have conSdenoe to
•

IMS "r'^'T' • ^"J?'
•«"» Hooker. JJ."di«?|

.

1886, Romberg v. Hnghe^ 18 Nebr. 6?9™S6

l^Wsiwi: ^'' "•v^S**' *» "• 261. «a

|i=?:)^^?8t'*^n'°te't'?.''"8\-
279 801 (conaulUtion a. a Wmd not nrivl

o u "i'oi?""''*"! "58, M-Hannn* r. Stkto
2 Head 218 questions as to "abrtract 1^1
opfcions," withSut refe«nc S "iTe iS?t ,2^or right or interot in existence." heM not IT.

fiS; !I/^f^ consaltotion. held, upon theftcts and the local custom, not to be a mS.

rebukes the local profession for their lax haU^
Mbecta); lg66, Ooon r. Swan. 80 id. 6 (1^

sional consulution on the facts) 1878 oSJmT

.t a ^JP'co'Xl r.^^^r"^™
excluded on the facU)

™"way train,

liOR&' '^vSK** "• "iddleton, 1 Keb.606 (cited a»le, | 2290) ; 1878, Cuts r PicWtag 1 Vcntr. 197, r. S. : 1868, ChiUi^th, ?K. * B. Co. V JamcKin. 48 111. 281, 288 : 1870.

M'"- ^'="' W ii 2»; 1896, Jennin«,
fturdevant 140 Ind. 641, 40 N. E. 6rj1?96*

ItS'lt'v""'^ i«<
'••• JW, 41 N. E. 692

M^N W 'l«w' "•
^a*'' ^ ^'^- 629. 63J.

.
•

. •. "Uneven though the same wi nmL

Co. ». Beig, 46 id. 600. 66 N. W. 780: 181AYordan v. Hesa, 18 John. 492. 494 • IMS
^™"«rt«tf. l«rP..609 81 Atl.M7', \m'State V. Snowden, 23 Utah 818, 95 PM. i?!^



fI 2290-2329] ATTORNEY AND CLIENT.
f iaW

3. "The oommumctloii. rtUvuit to that purpoM,"

§ 2306. Commnnioatloiu, dlatiimlahad from a««. . /*•. ^. _

yet it is of <^nr^cLlMeS^tn^:T''^'', "utterances"; and

voIuntarUydi8clo8ed«nH^;f 1 \f , " * bodily condition may be

without%':^Srof^o^^e :«"br
"^t ''^''™^^ ^^ ^"« ^"-^

from the pomt of view of The attoJJ
^

,
" "^° sometimes discussed,

privileged knowLrrof the J^^^'*" "'"'""« '^' ^°"1"»^ whether the

* The rnliniM tr» ha* ..aj i_ __

.t* S;* .2!r.s:rcL\»*^'' .'i''-^^^^
I^ tItS '5?" •PpHo.tioD. of the principle•» l«irly borne oat : 18M, Denrer T fin .7
Owen., 20 Colo. 107. 128, 36 P^US(v^J-HUT rt.ten.ent of the cMe^th . v"w to

«i i^m' :i'
'' (^- ""<*• « proposition to the

S^oV^* ''tornev, decLring'^tW^Tit «!
thS^'S:^ f

•«"""'''
'""P'°J *• •ttoraiy held!th«t the Utter wu not 8.'g attorney m a. tocreate • prifil^ in S.'. favorhisM." "k T

«r7ih" I?-
*"•."" (^nauluion fo°V:C; o? f h"*' ""'"y ""' »*'''8 ""Ployed

PriW^J^l . 18^9?^"!"" " ^ 'S fee" h^
«.'.» M- ?' <«*•'•"•'>»» to an attorney to

^Ztu .Ttotrd".^Hnin?tr ' r'^

d"d v^^^^^'^Ttr^-'^':ward, declined. «id to be pri^ilemdr 1857

](ge applie. to eommunieation. ti "m itt^:

822S

Ml, altboogh the attorney hiniMlf mav nothave M nnder.tood the element")" 1848

7872 ^*^„ ""Ploynent, held pri^'f)
m„^,..« .

"• ^"af"", 60 Mo. 385 (iom.mumcation to an attorney. Peking advice the

n^'K..i i
"\ 231 (excluded, where the attor-

ment); 1849, Heaton v. Findlav 12 P. *

IJiv^egM) 1886 Tucker r Finch, 66 Wi.. 17,

retain .n' »• *'' (cwnmunications seeking to

Ci^^« "S,*"" "Itr »'''•' h^'J not privi
!S8<«);

1887. PUno Mfg. Co. v Frawlnv «a
»d. 677, 584 89 W w »«o /

'"wley, 68

»«Ur an att»™.v il' •"

''* (communicationa
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In the foUowing pMsagei the

tweea utteraooet and acts of the client
vanoui judicial attitudes an npiesented:

conn..! or ttorn., 1„ tS. c.1
j ZT^ppI iSS ^Z^. knowLdg. without Wn,

• «iu« in • deed or » will, he might be «L«iSSTS?: „^« *^?'*7**°" *••* »»»«'*

«»n .uch de^l or wiU fa, ciherTughMo^ U .1i2 oJT""" "w*""'
»«. hw .w

ttomey, the wltne« MoT^Z^fT^^Sl^^^^ ^^ oom««de.Uon ««
mother. He c«not be iid to S^ pri^JTjt^" h. K*

'*°
k

*• ^ '*''*^«*» -
*«. where the knowledge acquired «totethh« ^ ^J^,*""* "*** »• whu h.
an attorney."

«=4<"nw ae lo both hae been derived from hie eitaation aa
1883, L. C. Brougkam, in Gre«n»u^ y. C^icfi 1 MtI & r ob i/u -r.«.doe. not esitt] where there could^t be^Ain Lvl 1^' ^}°*'- f^" ^^^

wunication at all, -aa where, for iniL« . * 1^'
correctness of speech, to be a coT

known to him fn,m hi. hXten SZht J^^ IT"" ""^ ""* *- ">'"'•• »«<«»•
his being attorney, but of SLl^t «y^L^^'?Si^' X"^ circumstance of
cogniaant" ' **" ™" " "»» would hara bean eqnaUy

1867. ^rMcn t. Foiter, 1 H. ft N. 736; PoUoek. C B • .. a i i ^ •

endence of a fact which is patent to hi.^B«-T »Z-."" » ^ *'*^ '^'«» ""y ««•

^"irir"^n 1^*^^°^^-" rirS-^fwer" ^'^^«^ *o ma£r.

ciii^Joi'rnxt. ^^:rf;j;r,'l^s ^- ^- ^'^- --^^ pn^^oi

.

client and acU done by him in tte p^t?l^ri° «>'»'»'"'V""""«
•»*•• »>'^

to say how far the distinction b^J^^l,^.^"^' '\\: ' ' *"' "»* »°«>«rtake
extend »; apparenUy holding O^Z^l^a^^''"" '°f

*• •«*•»'«»• «»i«>t ma,

an Mtomey, why he could not hare W wS. tt« Si^.^?^^^ ** ^''•^»' *»
worth repeating)

: "Communication, made t» a «^!!!J^ ' ^^ .f^"*" "^ oonrwiatiou
too imbecile to make anycommunf^^rJUTT'T ?"'«•«*' i but if a elient ia

Prtent teatimony on ^^.ZfZ^^^^^^Z^r"^ *"^ '-» "" ''«"^
client's head, which is the subfaTof ttTSi?^ «^T ""T *" *^« »*P«' »* "»•

evidence ina^,';e..,^^.r^l^ir£as1j:^trdri^^^^

SLr^Ker/S'that'^fT '^f,'****--*
o' ^"i Ellenborough. in

be nconcilfdrC isIte otZ™ "'^'.'° ®"^ "• ^'^*''' "^^^
distinction betw^arii^rarrrtr Thft^r~ r^"-''" right, under some circumstances and iuJtlL ^ *t

" ''^^ *«*
allowance is made LookZ h«nt .f^K

J»a™onious, when the proper

secure the clie^?' fi^Jom *of '1? il "JT".;'
''' P""'^''*^' '' " "^ ^



M 2290-2329] ATTORNEY AND CLIENT.
f 2306

removal of hi l^^wbichJLu X """"^r^
"^ °* diacloeure.- «,a,e

cUent .nd the .ttoX t^ .hi S
otherwuw h.v. existed a. between the

cation. On the OM L.f tl,^». ".
"""* ^ '"""' *»^'^"t« communi-

the clieit'. parT- euch rt^e ^77,. '^T^'^''^'
"'**'°"* ""^ '^'^^^ «">

*nd those £ta which hL^Zv u"
*^'

v'
*'"* P"***" «' ^is ehoe_.

ordinarily hrv^rnet^^ventrh V"'''
'"^ " *'''' ^"«"* -"««

them to the attcrn^^s S a7viL-rh7th'Tr f -r""^*='*^"«
or the amount of monev in tJJ !!^^i # vm,^^" '^^^^ *•' ''^ handwriting

the ci«um8tancea of the <S^ Tt' w^ tteniedTL"/'" "* "''^''^"' ^

adS^^5''A";4nce^?'an f^i'll^"
^''"'^'^ -•^' ^^«' "« ^e«1

i-.of anytiLfi^irjHitt^rort-t'hr" a;^t""n:'
"^

Ci:7^re:Lt?;f^h:e^i^•^"^-'^^^^^^ Tcirsr

SXM rolT'^^^^rr/^'^^^P-r application o?tre

the clilLit that willtSS.' ^ *'^ communications of

to ducloN hU client's abode for the pu^ of

!^t^« *^«» <•» «~ution
i the .pJISSonMDie too Uto «fter verdict"): 18lf PmUm

cUent • BMHitl condition u fe

An'?jn?'*°")'J,*?«' '^^Wte V. Bird, 20 U.An. 188 (attornev held compellable a* ramufaee

the client, unleaa he cannot do so without dii

lMl,T)anlel ». Daniel, 89 Pa. 181, «i /li.'
toraey i opinion of hit client'a wnitr held n^
-Twren. IM id. 33e, 343, 28 Atl. 781 (fact rf

7 in«y speak of the
learnM at the time

3226

;».».!—* J I .
^'"'"ner tne client waiintoxicated when seen in the jsU with B., adi^
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the fopBgoing principle to the tl^ofd!^tL^!r^*\^^
•ttomey i. not without difficuuT 80?^^^ ^'"'^ " '^^ ^ ^^
wilted question, dependen uwfothl ^

—
",
"•'"^8 **• • •upertd.U,

the attorney compefiJk to 31!^ ^Tu^\ """* ** ^P"^ »'• !•

the document, p£S iTSi'^i;;^1 ^'"^rr' '"• °' '^'»^«y'
of compelling fhe diaclosurnTThr.ff .^,°" ^hia i. not a queetiw.

nothing of Z conte^r^e d^lt*:™^">r*'«^' '" ""^ know
them. ^Whether the pL^uTcoJS !

/" ". "''•^ to testify about
But must he pnnluce^!^ ' **^**'"* 0, a deed is immateriaL

the deedVTf thec2 ^«XSt^v.
'^" "*""* "' *''' «'««"t^ld

i-; if the client i, not the'tf^^l^rn'orrr' ''," *'^ *'*"™«'
possession, and the attorney is in tK.L.I'u "l"^^ * "i""*^'>'> »'
is. to be sure, the added consideiition «f ,!r

^'V °''^'' '^°^ ^«"
were not compelhible w^n t^cW ^ iL' °T^^'

*•"»* *' '»»« "tto^'y
produce could always Utacked ^ Jl'Sl'L^^^^^ t°'f

°''"«"*°'> ^
with the attorney; and suchanSKwF ^/ '"!'''°° ''^ P''«''"8 **»« deed
tical system of lai.' But"1^^ l^^^TtZ "^

't"'^ ''^ "^ P"-
justify the result. The extent

"?"*'*"'•*'»« ^octrme of agency is ample to

therefore be taken JStermfnU ^p^^^^^ °"r'"° *° produce must
has undeigone radical cha^gr^^Clis^"* "^"^^^^^^ and that obligation

at common law. the client who was a S, "'
^T- ^? '^"^ **"* f^'

obliged to produce, either at or teforJ The ?rT^ '" '^' '"'* '^ °*"
of profert and oyer extended Lr- • V^' ®^^*P^ «> far as the rule

document (exceprtLt Wo« tl1T7. ""' T '^'"««'* *° P"^"* "7
documents' affecting WsowT (S afon^ » T ^ °^"«^ '^ ^°^« «»
equitable rule has been mZ ^Satkhl' "^

""'^" ?"^'™ '"•*"*«' *»»
common-law proceedings ?««! sltsi-SK^^^^^ TT" ^ P"^"'=« ^
client who was a third Lso^ wL at commn ^K ^"^^^ *** P'«»' ^^^e

subp«na. except when th^dZrnt wL"rdt"o^:°' *° ^"^""^ "P°»
own (anfe. §§ 2193, 2211). i„ theS « deed supporting some title of his

instance not bound to produce a SfSj^f' '^l
""'"' """ *»'* " ^ <«y

It foUows. then. that'S^r*;:^3;^^"^"' ?"^' § '2«^>

possession o. tie ^^^^^^^^^T^Z:^"^
•ible, since the attonier nv " nn»hin„ »k ..

not ob^mbi, by R i:„'3V S5 ^oi'g.'^L:"

t:^c.-:n';,": ite^ns '^"i''^•^
^i|n'

' »n «o /.. '
'****• Stat* V. Oongkas, 20 w V«_

SSSe bur?h. ' ^f?^." '»"«' '"'W

^^^.iS««S;dnttcoMequMce of « communiattion from the defend-

3226



•bly been the ruliDff' On n.- *u . * ***'

f»7)
:
ir»r, Bot&miv i7u)^ ' "'?'»? "^ «»'• (!•««» of huibwd to -{,*'»' " J'- W iilS

their contento); 184« l^ i*"!?!." *» d^lo*

J«Hd«^ Jthoa^i thfy^do,'"''^^'*' " to th.
dHction)

; l84TDSe . w'?T^w*° f^

otherwue, if hU cUmtT^M^'' }° Produce;
P"«^l«8») ; 184» B „ u.!i, '"<* ""TM the
8 Cox Cr i34(Lrin^

H.nkin^ 2 C. fc K. gS
t«« of « ^n7J° r:-"»« to the .iluT

thereon, CoIudm,, J. J!!^nJT ." ^ • "«•>
dttctton)

; 1880 y.Jto„ <S to compel pro.^ in the ."to™e^,'ffi!'? °!»«to-»>ook
by W C. not a p«L £"?^ **" '^ •drici
compellable. W c^S, , "" •*"*• held not

of W. C. aa to the book l.r:i.'''«P'^'^'<»«

corelTthZSlPS?- ?•"' <•- "^
'nuDiuch

iMe'^S:..lr'«"'<».'pw, Uoe B. Thomaa B R A ^ 'Si^ ""rneyi
pJ«od with the a^AiL h*i: ""a *' "««
torney hdd bound to L^Jn^ Pf^'i »'" «
18«, Doe V. LanadoD W??^ "?. •"hpoena)

;

Cohen V. Teiupuf^J^,?- ^ "L 7rt (lite
Soyer. IS C. R 28lVa?^ii h'Sf*' ^°'«»t ».
produce . title^Sd of&*!''' I""*

.'»•""• to
donbt«i whether the rn^Tof

*
'f ^'^^, ^- ^'

denceooTereddocumentaorfi.f^f'*""'*' """fl-
•Jnce the atatntoryrn«H ^* ''"*^t in general
?«J • P^»^Srf£L"'°**»'»tocom.
J. Pj«c«d the'^Sk^; fh^'S^i *'•"'•.
^ona^ oonadenoeTth?iM^,S^"^ "f P"''*
the .tatntory «>for^,ndm!.!!f»"^«|'»t after

handiof " rThe"*!*^* T" »'" «»m; in'tli a.^t """*' <^"'«»rf<» ' r8«8"'iuJI!?"."P*"
!!:!.book in {.tot^SSi .f;."ct^^ K^Te^Jp,?; ^ «; B^«« S'Tiik';»de V. Judd. 8 Diy 499 TTt^*^' *"•" "• In" (Sj ^H^^ '

^"^ *««<"- IMO
- compellaWe to dkSm. .i

',?*' <»ttomey not
WirJ.ck«,„ Sl^Ci^'if*?':' ""^""^"t)
(documenbi left withthl^«„i "'"S''- '»'. 899 , » G.—iiTj-.i™"**'

not bound to midn« 'I''"l'^
**?* (co«n»

•bte to wmm.l^.Jp^™!/ b'ld not amen-
"otee, allweS to fie Vor^k ^•""'.''•"^e'7 of^ depX^th tt 'Lt.f*°^ "Wch

'.onawthev.,!'i'"?.r?i"«'=on

(p..^uctio„ ^JS^i^",^"-- «<»». in«."ss
client admittrf iuioi^^„*?* •".""»• of th«
"..B. Co.. 14 Jnd. 1(5^74 r°tL"*"' ^'"'~'»
nwht have been comwl !j ' ^5' ff^^ bimwlf

t.n^I.CK'JK'''""«tom.r''Vr P^"'»
"

3827

—»..uicuia wnere th« na>h.
.;?ood "P'nion byD.lv'T?'



•
^ PWmWED COMMUNICATIONS.

fCiu, LMtX

««»W into *r«fc«, ««w, a, « J«mu.il« ?
'.*"^*"° communiction.

» obviou.iy ^.r.nri^'^:z:zTtj:uV"7:'''^' •'*'"»^°-

whether it waa made bv th« rU«nf k. Ji . ^ » not to be ducloMd
the document >S^iyh^^^i'^lZ"f °' """"*'' °' ''^ ^«»«- T*S«
.i.U in bringing iU con^nrtothr,JS^^^^

co«n.«niiuon con"
« not to be disclowd by hi« testimonl .

^ knowledge, and that knowledge
the phyaical po.«..,ion ofI^e^'S' "dTatL^fT" 1^"' « '=^«>'^
to compel production of the di^urnTl „^? * *"?

l*""'
knowledge, and

communication (^pra, parT B„t 1^ r"^' '^' '^'«'»" «' »»»•

communication i, irThin the privSlT L?°""T'7''^ " '»"" *
flnt came into exiatence a. a pS^T;,™" " ''''•*''" »»" <J~»»e«t
"ample, a client obtain.taC^.'!!""""'?""" »« »»>« attorney. For
together with the card of inatSSSL t„V- '"^"T

'" '^ *'^'<^'
he first came into the ^rvice.wd «nj^heit^h^/.^^ '""^^^'^ ''^^
hiB own atating the ciicumatincea^f thl f„7.

"""""y- '^»*' * '"t^er of
the«,. the aecond i. clearlyw5ZJt th« n ,^ " "«»t«ined by him. Of
it. while the fi„t mayTL? not L ^ "^^ '^' '^^ " °^ ->thin

ticS;:S"t.?th:StSntilX'-'r"^' -^^ ^ ' ^'^
•iderations. In the first puTa commun?^^

' complicated by two other ion-

Mjc/^orbyana^JftStoSi^rti^^tlt''^^
while a communication bv a m«M .>

F™wciea Dy the present privil«ie

plication of the .Cdo^^nr^to^Zmrj* ^^'' ^''''^- T*"" »»"«^
purpose of communication to^he aSrw""* "^ ""*«°''« '«' the
when the actual maker of thrdiltn^"^'

'**^°'"' Particularly diflBcult

himself, and can onl/L Llv^^f .
'""' ^.""° other than the client

this «««on the piJ^entTmSZLTr ? !^' ™^ " *° '*«'*•• ^o^
latter subject(A § 2Sr9) L^he s^onTS '^k " '='*°°~*^°'' ^'^^ ^h.
to disclose, by discovery heto^t^lXL^^^^ T^ " '"' "''^^
nesses («„fe, §§ igse. 1857. 1859) and hentn^ ' ^" Pro-pective wit-

rUy fell "1 • ~ia9»""nK" j " I****^*"" neoesM

Contra, bat amonnd : 1801 lUtmrn^ _ n _.

8238



"•»«-»»]
ATTOKKET AND OUEKT.

<**u«oftheconten!JSrSx^twr*' " '»««-««^ The client', dl-

deed or other written instrument ' vJ^T i""*
''^ delivering to him I

«d the testimony of the attorney onC'sS^' '* " *'*'»''» »''« P^vUe^

"ot be bouaa to.n«!?,J '""•,"°'" l«»r»luUI
hieh 1.. kJIu •°"'"«>ncerailUf .nv .JtTr

1811. Inon.. 8 Mu,. 870 /.S 1 P'^'il'tN)

:

••"pf ); 1698.

^> not « Btrty, who cl>i.',^ rr '«?«!'. "••<«» ol

IJI.U u.__f •
« «• 3o (citnl ante, | gson-

nnwium and content. nf..r' "'• *" ("wa

LTiJ^K.";?"'' •-^o,:ed"wZ^^^ '"'^^

."34, Crairford v McKi^v'', n"""* *«*»••
wdowenMut on the bw.dTn''' '»f°'*i *«8 (.n

-a.Mitch.,unn.^'a.tKp^-

322»

produce had beenmvW^^?'* ?* "° "»«<» to
notify the o,r„e« to 'pL?-"^' * »»«' <»••»
the fonit co'dd comnelS f-

''"'"""'ta and
n>«nt by default Tthritd i!°5 "f «*»« Ju-lg-
«>"". i«t refused to o^^ "^ '5' ""^ >n
Court obliged h.^to te£fck'^''*'~>n th.
here the rulinif wan -™. '^^ ° *,''«' contenU

:

h"di«lo,u«,ig„*u'!^?«>. " 'h»t it tieatod
bat th. ««nlt "aSlil fc."' '^? P""'<-«^»M anfflJent, wherf thr?°** """» in court

tionwucompeiiabfi). '•
""• '""<:• PMuc-



« "«• PRIVILEGED COMMUNlCATIONa jcW. UM
to imxiuce the deed, in chMotrr OF i>tl«,r^.- « u .

ten what he know, on oS^Z^^'J^^ ^ '^ oo«peU.ble to
them. mad. to the .tto^ey ^;^''>^. c«H.n.unicU«o, .bont

documtnti.di,tinctfromtlidocnintiSw ? «»»""»«'ic.tion of the
that if the communication we« mS^M1^ „/

"'
''!!.r''

'''"*'• ""^
auction ,'„. if the client .hould Th^ ^. ?^ " "»*<"•«>* »<> avoid pro.

—t^ T.^e exietence, the ^xJ^oTTfh^ J
"* «o«ton ef ©oo-

maj bo . pm of a communiSn to the atZ "" "'
V"**^'

°' " ''«='"""».
(onu.

8 2306). and mar ^h^l^lflTr^' " *''" ""^ *'«"'«ly ""ted
"Tily it will be neitheJ The aL^^^ , "°V^'' « 2312). But ordi-
the attoraey. presence . not uateSilT^'"' "' " "^'^ °' » "°^ '»
or. if it ia.M . confidential ol SStlth '^f "' f~'**"" »« »»'».
Court, have naually dechued the alnlv'! t »

*''"* ''•'™""'«' ^^en. the

aoqiuintingl

i^tfeu to « :.^±r ll^JS"" '^tW" th. Ob.

note in .h-Tii.f.?.'™* *•'• •»?o'noy wrote •

E client> itS^ L^f !5""« i*" •*"*»• of »^- 18>? hL'a l^ 1S''«
''"y" «-• ColUoi.

(the date of aiKning certain notaTm-j- '

th. attorney, .d^ce, ^einrirtSSdrlMl

of client on • note lo I™,. . v™ ,"«natB«

whether h«M«MJ;i,"? <*J.'o™ey muet itete

neceaaery to prove tl^t th. -in -"'•.." v"*?"'

ho' haa" J
''^'""'•y "•ed n



4a a4*^J 1_ . .

2i^to7.t„^rtSt!,\;ir%^- -^'i-l^^^^^^^^^

not alwajr. uwIT^ia^nT wILl„*!!* °T»"*«««i. Tl,e Court, htv.pnv.l.g, U limited in some waT^o^ '"'*'"!'» '""^ 1«"t»«« wheSre/l

two typicl .ttitudes .« «,p«,ented

:

" *'"' '°"°'^"« P"»«»8e.. th,

•«y in hit tiUe mnd^uT^. .
"*'*•"' '•"»«*rk., now off..*! i..^i^^* ""• *'««»•

or Mie dnwn for tb« eli»» ^„ .v. ...
*•

n-nt eiUUMd where hriri**'"'" •"•• ^«"«-

*S, mnble (date of ««nO™ /"• ^^ ^- ^

«r„ iv.sisi,?rTr• '"- «»•
iometime. held not to b? witYin tT'*"^'?^' »
under .uoh mliD™ notev« tL - ''"'^''«»;

municut 0B» of tK« n.^.
the express com-

nnderth.™iii^7„?;^J"'^Priv;!^; but
sumed that the^lriilU! P"^' "ection it s u-

«t of «^H»VM^ '"'«•«'"' *• " to tb.

Th.cM..ofwU]..«-pUeed^.,2318.

1808, Koh«,n ^ Kemo^' Fl"?i1"°*^ "Vm

/

I 2318
; 1841 it^vl'- *•?• 52, qnoted jkm<.

866. 88«. '' "^'k.ni.e r. Veo, 2 fcurT^

in i'El^ »" 'JTh ~/?>^ .•» "WUn report«l
OTongh is nud,
his sitoation is

to s.rth.T.n 5 ^'^ «:il«boro^

""una to proTe th* ..i,_.- - " ™>o«uon is
this, is inStont 5^h oJhe^'

\'^'^"- but
W« in the report in Bltr^M •'•^•""''t. of
|280«. Th.'^wo„?oSP".pL";r'^"**.the«me tri.1; bat in*;^ em?V. ."P"""*
ws. the j.„^ .nd ws, stt'estlj-K *At I'if.'"""*w-thessmtind-lSsTestlS-K* T •"«'"»«'»

nation." u>d «rfrfvP?*"y

—
^a

•"•uo, and

«4vJ'tU'^."5L;:M^«^.^^^^
PUMtion comet. ^ •»* waa in that ap.

am



« MIO PRIVIUOED COMMUNICATIONS.
fCi^.„„

• Nothing «.« ,«„. i«pj;rthrjt«';i'S« „^' »^^^ •• *"•- " ««-iT
w«. «d h. d.iw«, 'ss J rhuCu" "rztr" ''J*'-

»"••»?dX{;

the defradaotwm in poiMMlon of C»n^«!! ^i' L^?^ »»• »»• • rifht to tho 4i2
•tt««..y. o, thM tU dZSi^ could U^t!^!??'^*^ *- -"^--TtolK
» nuw might bar* tboiwht i»«ir.» » u.^' ." ""^ ^*T**» wm hmmiu* oTlrh!!

«.i.«-.S..on.«XTZ:riLti^Hr'^ ButtfTSLUS
•oqu*int«ic."

"
• • "^ »™**«^ him. not M M .ttoriMy, bitmm

1M8, arf/, J., jn j/i,,^ ^^^ 10 Pk. S*. KID ibii
»tt«ht fbr oouBMl h.~i .W.7I?'-*" "•.^. "»• «^ •• " It mnu, how«,„, to h«Tt bwa

thongbt [b, eou.^., h,„j th^bJ;^^'tl^flJ2•^l«L'^rsJl!"«^^ »« h.,. b^.
tk)n of th. M«gnB.dt of thV«ortn« ««T!^^ *" '*'*««* *• »«»• oo«.id«^
tt. connmnictioo. r.g.r*rf b^STin^TinT^"^' *• ^ ooodwrtof th.Mtt.iS
not entitle! to prot.X But ii.* .^'ik*^

'^*'' »' '«•'-' <^o»'«*rtioo., ttl

«

th. dl«,lo,ur. of oolhrt.nU fkotl m^LvJ^^'. " *• ""•• »•»• '">• doMnot«nh^
MTfow M to .solad. oommu»leJon.T2»?l. ,

*^ *'"''• »' I«>««>«oii I. W^I!
tt-oont,^v.r.y.orth« bri.frSfSi^^Sl^J^r'' T^ -"^ «»l«po.^tSkgl ^Ivi-r, proWdri h. r«,d. him - .Soh l^.S

°' ""ychoo.. to indolgTwfth hUon «.ch . ground, would bito »L.u^^ ^l*'* 'Al
"^""- ^o found i^totoij.

hi. int.Uig««. „d k«owI.i?rd^^^*l''l^'«V"'"«l*rty by th.^SS3
Pjomptt^ indiac.tytoljlkrhl.tW.^lL^-^iX'nn':^^^

not determine the answer foJ^chL^. .T °' ' ^'^''^' '«». c«-
material, and the object o 1^1^^:!^^^^^^^^^^ " ''««««'7 or
be unhampered in ha quest forX^ n!^ ^!^' ^^^^^ " »•»»* »»« "hould
ingly departs from th^^^t^nt.^L.:''"'' '"^^' ^^«" »»« ^now-
it. he is in that -pectLt^^SVC^X^ltd'^J^" "I

"'^^'"' "^
design to protect him (a,ae, § 2296) S J«it kT ,

P"''*'"** «*«» »»'
fact or the statement is actually neiJn o^l^' ^ .'

""' ''^**'»*' *•»«

.ect Of the consultation, hut w^-'-X^^^^^



12811. O—«!..«««J^TJ!
^^"

Mtodfe,. a» CI. 4TM''lM?*'jJf'«" ••

« Mcrwy ").
«"»iMOM or i^jaoctjooi

miMt b* prefaii^Jj J?J°"f'tor
; th. letttn

Mta8« (foni;i^L2l'^ '• W^oJ. Pro"
«« not n~«2ril, J??rih£d"£"'«J : '"I'ttw.
hrtwren iolkitor .Vj f''^ wouu. they Mm
K th.^^,^"n,»^ • prof«,io„.| el,B„"

«W to him uSp.hI^".W ff^ ""• «W"t 8I«.
•• ***»• ••-W to hrmMSp. h:*:L .Ud Sr^"" "!"»

thi. WM Md 'Jji SSLSO if
-oh. .te^

iSi^' to W. «t«SI7 ta^fcS^ ^

IbwhOTttr. 4a Is. m otTT' L"'f' *toto ».

Wort H.7EfcrSd' dSri»Jl? **•
'
.*'«•'•

Prirtltm do«r\»r«lI* '^- •*>• M« ("Th.

munictioM n«dlS\j^*'«'" "'»to, the cm,'
of ~JTice); JM9 M<^«'*™f"«'"'yt''«^c

. --.uiftion .„ ^u^irss^r^^

OL.1T.-.4 " " ••oh CM.:

profMrioii.1 ch.Bwt«"- »?*'•'"?' •"•' of •
reTiewed).

"""'"r
, modem EngliJ, cMe,

I87rP:oW°ttL-"<*,r?i.'~«»»''>«

:



I 2S11 PRIVILEGED COMMUNICATIONS. [Chap LXXX

attorney." Here even if wl n.^^ ? « ^^'^ '^ent of either client or

client, t'heX'oZeUilef^oSf:T.\''r 'Z
''*^"«'^«"-

''^ *»>«

no further Ihan i« neces^j SeZ^le ' ^ ' ^"T' ^^^'^^ ** go*"

saltation (ante. 8 2291) Tnd U.e^Z.„..
"^/""•^« .««l>J«<'t've freedom of con-

agent of either i obvioul unneSS^^Y// "^ ^''°° ^°*" *»>'"' *»>«

assueh.-ho.ever„.f„.[t:;T?o7c^;rnLrrn^^^^^^^

ch«k from th. client, with wWch^SyV

.peci.1 finding, of a ju.^.'Ld l.t^fo "^U'

68 NW .^r','^'""*
"-..Beebe, 90 id. 613,08 «. w. 925 (coiiveinat on held not nriiri

lejjed. under the Code woiding) 1898 Kid"we r Meltveldt, 93 id. 730.Tl* N* w'.^^(collection of a note an.i execution of dUd to

«^V, *iS?^.^•"«• "• Periey. 47 Mich. 868M7. 11 N. W. 193 (communication, withicounty attorney, one of a committee rf thrJ. t^

"uX'h'Sd'^T"''^!"' r
''•'•""«« °«^«'^

_^^ _-„
;

^ .„. „.„ ^..ent, tne latter', com- lirim^ r
' P""'*8«l on the fact.) ; 1900,

munication. for thi. independent pu™i ~« }f™',l ':
^"n""-- >«« W- «8I, 83 N. W 809hed not priTile»,l. u liina "fore^^Th^ (fP'V"*""" «» to a proririon for a woman nowob^t for whic^.!,. attorne? wi^'Xnrf')' S'ZKJ"!' r^"''' P;?:"''^) ' IM^rS^T

1896, B„u .. ^Dow lis id.W 46 Pac%67 J^l^'t"'?^.^ ^^...
Ch:_4«2.,446 (communi-

recollect whether the .pecifie communicationw« dunng confidential VSation.) ; Tssi, Cmroll ». 8pr«[ue, 59 id. 666. 660 '(ime :
p".

vided It I. «Kown that the confidential «uS™actuallvexuW lor the tnin«ction iHuSSon)
pJw'*te'^ ""• Bothomly r. ^tbornePeak. Add. Ca* 99. 101 ("the prepara'ton of

iSS^r'^^ "" ""' "• «t of'^roVBden™
°

and tlie drafting attorney wa. flowed to provethe content.); 18a>, Kicke .. N„k,^ 1 ft"*

fm.nT^' ' l*\ '^°* •• Hertford. 18 Jur. 632(map given by the owner to an ittomev emf
P ?>«»»» tf***

• "'•. hew "otSeg^
h '•..•"'''orued to .how the map tTjl
Shindler. 29 Gal. 47. 62 (the .tt<^raev*teiMij arrangement a grantee for the pu^ow^"wng money for the client, the latterV^m
munication. for thi. inA^^^A^..^ „.._:. ^^

(in.t;„ctio-n.--„^",;ii "?h. jerir^Vrd,^'
admitted,: I88«. Tnid ». M«n«Z 68 (S
to nn,*.™ a hJ?"

n.truction to an attorney

prirtZ!d- „tt!l"'"T""« ".*""'• held not

C^WsT* R.^^A"^ ' llf"' «»«l«™tion ofj™»t)
,
1874, Bumside e. Ternr, 61 Oa 1861« (matruction. to an attorney int.nd;d foicommunication to the opponent « tl e baS. of

. contn^t, and by the iXr accepted .^"ch

n^e, «l5 "• ?' .<'!'" *» '•'•ncery. "worn but

?he cH»f •
•"'"'**i*v'

" ' oomminication by

attomivtl'J^u
(communication, directing tS

fi^S h?M 7'*«1''. •'•te'nent. to l^tee.

u„,l.^ P •
• r^ ^''P- ^«- 830 (that 8. acted

^^aIiP:%'^'.'^*''"' '" collecting a judimi«and that C directed him to pav to jf aSd „„t

«t rf. L?-J-.i"',."^' 30 N. E. 62 (deliv

tZ nuJnir^ f 'li."",
""*?' '" 'he attorney, for

n.JLf„ T?j °^ "" >"er'. delivery to anotherperson, lield not privileged)
; 1849 Heaton «

of&'ti'J'- i-i^^IO (commuSion

»thiidVii«o„^"j:l'
2*5 (communication to• miTtt pefMo, made through the attorney, held

3234

Uid
cation, to the «,lic, .r, intended to be

22 pic ai l^T "• *'"'?''• ." C.I. «88, 677,
ff '. • •"'• "I (communication "on a oublic

iMM^J^'^i^r^"" "' '"« n'o»?ly with
« third partv, held not privileged) ; 1869 Qoddard .. Oanlner, 88 Conn. 172 (coneultatloninthe prewnce of the attorney', ^n. whrw- inno way ajiaiating in the ciu«7 th^ 2.n Mdoompellabe); 1880, Pulford'a Ap«.ir48 id

r. in.. i«. p. Keynold^ 36 Mich. 602. soi

&:r?88«'^ '*""-„'«" to diS^ySJ
2?V W- '«« ' ^fT"-..^""*, 61 Mich: 69,
^/ «. W 868, unMe (umilar) ; 1896, Peonle n

187«'"r'
"* ^-

J- '• "» »• «• 846 (riX)-
1876, Bower, b. State, 39 Oh. St. 642 646^r«K,nce of the mother'of the p„i^„?S i^l
d^roTfj.

''"""?, *•*» ""'"If«>on, held not tS

»l^"2W«i5"?r:'cL"tt
he attorney during the drawing' Tf a dj^"'.„d

A^M «i p' .'^"fh' r-
J«yerwe,ther. S3 &C.*• ?*'• »' P««- 458 that others were presentat the execution of a will doe. not take^avthe pnvilege of the di»fling attorney a. to TK

Smltn^nd-'^'''^"''"
*•"•" com^iiiS^^^t



"*»»-»«»] a™»»ct a™ cum.
the third person.^ It foUow. /

^''*

S2J12. CoHun^ucttoM to Opp«.«t or ^,
!*'"'"'">« P"vilege.<'

* mt. .. .

«cr«7 >. un»und • jIm" «l
" !'"' >"""» »<>m llu,. 378, 29 N E MO t""' 'i

Kimpton,

•nd the .ttomey wa. m^~„t^ r
"*" ""<>™ey,

to the fonner/coZEtiSSi
'"?:"„*T"/'^«the client aad »ttoni.ir»ir ' " between

p.«on doei notVSnder the .tST"** °'» '"««
to d.«lo«e).

•"* •ttorney compellable

(comm'ut^Ut'ftjeer'iirrV=« S*'-
"«

J«™on.p«e„t, held not pri,Sl±i'*,»^
»'.'>«

of conadentW oommuniJtin^'*r ' "''•"'u*.
•ttorney at the ««« m l'*""v

•^"«iiy to the
•• Bean', Sim„Tlt'S'T^'l'^»«^
nanication to . third »-r„ i

•
)}^-

'" <«»••
P-wence, held not^^l^/? ''"f,

'"oraey'.
• Tannahill. I Hill X Y^^Sr^rlV^T-'ydone and aaid bttwen th. ^i • IJ ^'"' *««
hUl in the wavof S^ pUintiff and Tanna-

•nd client merely b^.^»S "*,"!'*'' 'ttorney
•ttorney piCnt to h!^Ti"" P^"'"^ '••d «n

?i»nt'^&-S^SS:cr:

"Jftneesin henkruTy of tl^J':?
'°"' /<"• the a^

the wn)
i 1837 l5^', w .v?""""'

'dvergary to
«1 ("ttorney for^™^;'^'"^ ,3 B'-K- N?^C.

ft "•,*"«•'»• «^ ™Y 72''78':1r^' l""'»• Kessler, U4 p, ant Vm » . .• ''**• Kant
Harris

•'. Dangh.rty 74 T^'/,"^' /S* ^ "S".
(eonvereatioD, ^*h a iliJf'-,!' " «• W. 821
Privilege! a. a«7n,t thiiS'"ir^*^™Z-, ^'^^d
attorney waa leld to be ^ri^ i

'^"'•'» the
only).

«u «> oe a<iting for one party

• Ofcr. o/ro,npromm may of con«, be „.

eluded, but not by ,^„„,„,p^,.,^^^^^

'«.^s.'""Te t;z:L^r'. "•" •« -
» aeir re. .„ii T^iTtlf^' """"ch
ftated

; they are «" JofTo-!"^'' ?' """sorely
t^Pt~n ftullie^Trtil "rH ^«^''^' '"8.

fidential conyeiSaiion hirf h. k-
"'*'" ' ^n'

for the defendant with tZ *""' !" <='""'«'•

hot the oppodto mrt. •
"'PPo'ite party •

Mnrphy". rootiye, f„ refn^n'l'^
' '" '«» «>••

h«»« been aboye .ui^fcion) X"^" "?' »»
SchttlenbniBh, 7 Eait 387 J#i .'

r^P*.""'''''? »•

tomey, heia iomwlfable JV^'.-t'^'"''"'*'* »«
tentaof a notice inr^ IS- **'u'''>t"' th* con-
•'ia the di,cl^nT^ °hiS ?i,''^

*'•
PJ"-"';breachof conBdenc."?. lil, *J^"* "ould be no

« a » Ad. 602TconyiJ,f^-.2""*'' " D«vie^
tiff and the defenrnt^'iT.'*'"««n the pl.in^
•ttorney w«, prSnTt iw ^^'"^'^'' d^fw-Lf.
Wponr. ©•vl«raNey4"M J!;,'? '««')' 1833,
»»tween the dVfendam *

J^V^'"
<™" '•'"•tion

the PUintiff, after.ctiLiL^
hi, attorney, and

381. 388(themoSr'. .„„"•?• « C. * p.
mortgagee'a atto™OT*SL r™""'*'"''" *'th the
•ttoS^or tl^^„^;/"S^'J'»^«»« h" own
pnyilMsd)

i 1838 BT, A * '*"'«?• he d not
(foige^ra will with"

*7"^' * ^- «»8, S9«
the'SeLdaSt^aWn "SnS?!;'.*» ^"^""'^ W.

;

Jjged); 1843, 81iore\ Bedfc^' i^i? S°' P'^^'i"

(def.nd.nfa
<>o,„munic«^on1n *.?'• *,^'- «"1

being interested in an eZt.^ P. '""'• ^^^
8235 '"*•• «dniitted)

; 1847,
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(1) First, then, a commanicatioii bv A tn Y a. !,«

whoW beam. . trnrte. for two Mrtta^ »!&not let .Duu.ljru th. Mlidtor f« onSiSSrtthe other ^riag„ oppodte intereM "«H«•oquir. tofomution fi. the tru,t nuttSS^
«u3Sl*J„C'?? ""tr"""" «" P«textTb.W
•olicitor for the other); 1847. WSelu ,. A«eB?

"•„* y^- 8" (ettomey for the Mvee/^compelUble to d«loee the oonidtotSSTfoT.

S«^'f°^ "^« to him „ «.UciKddS:
«?S:1'^"° could not be obtdned from him

rtZitor lS7i; .?'°- '"' ^ ('""nunication by

feiSdl 1881 ^i""" °^^^ I»rty. not pii»i

(.ction for money «iv«,ced by the .ttoraeV^the cUente^ant, «nde«d i the .iS^'

between mort(PKor ud mortoigee «nd M^ttoV!

j°S:~?„°«
«» thf joint beSSfh." nS^.

lS«T
'"'«•''»"' WM b^n by the fonwrt •

1883, MuoD p. CattleyTx. R 28 Oh. n «n<i
(•ction by «.<»<, i«aiit tn^. the Utt^

Si-i sTJ..' ^' AJn^'orth ». vrading, 3 Ch.

opp-Tng attorney .I«^ held SriS!^ k
^'

wA^S^^th.^ "looting the «m. .tlSSej:

^dro„ .• U-yeTa, I^L' eommo"«':^rZ
r^irrh'r:n3inv''4Ti4i«I?-n.'h;

Harris, 13« id 37» Aa P.„ oi , ^ »utu b.

n-ith »k. '
""^ '^*'- *3 (commuoicationa

r«Bi ™ opponent, not PriTileged) ; " p"

a. l«K«T°T' "' nnprofeaiionar^ndac™) •

Wffl.
.
1868 Corbett r. Oi bert. 34 Oa 464 iM

(conversation between the plSntilr «d thi de

Iz'if T.'?r. r"™'''™ "'• Roberta, 70 IIL IB Ul•«•«« (biU in chanoeiy madebv the .ttoVnitor a whU. alw attorney for^eS^ndSl)'?^S7

-,ir.r^5i " P"^*" *•'» P""nt and what
S^^** Z^ oommunioated to the other- weUa. to the .ttomey," held not privileged) il8MTyler . Tyler, 138 id. 626, 641. 21^ E «

«

rN'lST/ '*'*.«? •• Oriffln. l«id-4S)!

ta^'tn ?h'
" ^: ^ ? t" "'torney aUowed to

Mid. b^rm r""" p"' ••' '™ °» ~o*
Arf -^0 'm.?

'"'
S"?JP"'' "'"> 'he other)

;

V «ot applicable where the attoniey ii'TuId

ooeaienco of inatructione); 1863. Bower. •.

wfeJ^n'^i "» <P'?"'«8« ••*" ^PU«btawbere and D, aa miretiee ou a note by B con-

too note, to inquire aa to confeMinglodament •

iSthTvJi^'r ^^« '"-J^r-dentVrSd y«'

Dl- 18K a. •^'^
'"o"'* '"*«'«"' of C and

nl' /?• Scranton v. Stewart, 62 id. 68 7B(thewifoannn«i,lf..i™ -r.i.. u- \ .."• ""• '»
- '=o°"''"«t'on of the husband's attoraev'jpnling pemonalty purchase.1 by the prowSdJ

?5™' "»l«y. held to „,ake hi.n Lr .tK)

.

J|f•
"•°i»»|'r

Dohwty, 109 id. 37, 44, sTk782 (conversation with a joint attomiy, boSpartiea being present, held not privileijrf?- ms
(When both parties are pieaent," there ia no

wISe. and ?n t^"*' ^"""^ * «*•«* ^f bothPMttaaand in the presence of both ; not privi-

1886, Cady B Walker, Ci MicCl67, 28 N W
K'SZ"r'T ,'?''• 'J"*"' •'to'iey in eJh
IMl flf^"'*i'"H "ot Privileged); ifin,^.

sSJ V£i • ": *'?"'"«• 85 Minn. 29, 88 NW264 (communications to a joint attorn.o J^I
Prinleged a, between the pi^rtT^) *Sr '^isM

M.""u'nde/whom fh" S'?'
V« (--"^tktiont

ttj^ion'HjSri ; oftt±S d
ff.'^nS.'T^«

P"^" ' hol'I .Hvil4^'"^'V"T*the plaintiff; no precedent cited) ;Jfebr 1888CUy r. Ty«,n, l»Nebr. 530, 28 N W aVorrnm

aTve'^"?"/" " •''»™«y ii~d; «;p/oy TTn
^ployed by the plaintiff, held not pH^^;
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between A and B; since th«r«

* ^''^

wardB becoming A'a Varty^p^^nuJlt .^>^ "", ^'' ^'^""'^y. X afJ
wnotpnvileged; since there wi no iJ.- u

'"' '"^ ""«' negligence)
communication.

(3, A coiriiurrAt^''^^''^^'" «' *h' '- ot
then also the attornev of B. now Scome th«

***

J " ^« "ttorney, X being
pnvUeged, because of the rektiol TxZ'^.TK^^''"''' » ""'^"''rily
knowledge that X ia already B's attornf, ^ .

^°' *^'^'' ^^^ ^ct of A's
adversely inte«sted. dest^J^Z privTe^"°J

**"' T °' »'" •*'"« "'"ady
undertake to act for both in anyLEtS ' tt'

'•*''°"«' "" ""^^^ "»' «^
interests, none the less is A prot^^ L '''«'«'«» possibility of adveree
difficulty often will ariseterl ^^^ ^ "T" "^ **»« '^l^tion. In p„S
(1) -;-« and that of ^yX tt^^^f'".?

'^'^ "'"''"°° from^hat?;
example, when a cestui em^o;lT^Zl:f''''^''' ^"""''«« exists kr
the investments, does the^c^ faiftdeT/n '^\T^^ to report upon
gagor communicates with thTZoZZtltS "

^?'t.
^«^"' « ""S^

foreclc«e.,n regard toobtainingasSrir^'"''"^*'' threatened to
3) or (5) ?. (4) In ,^, fo,egL;r,fi^'i^^lge ; ''T

'^' «^«« ^a" with^
the express purpose of inducing him whiltr^'^

f" "^ *" '^^ attorney, with
B. the communication would clearly ce^e to .1 T^' *° *"=* '^^'>^h to
part of the principle (ante 8 229«Wh •,

^ P"vileged; for. by a former
designed to achieve aT^d'^X P?;^«8r.'=*"°°' '^^^^^ ''"^
opponent. A consults X as B's attL^PW^ *^ """"^^ °' »' the party-
and A comes to ask for delay); he/eThin^''-^ ^," ""'"« ^ "P«" a^^.
there . no relation of legal Syi^onxlZtTj^'^^^'^'' °"* -^''^'

^^5S;^t7Zte;^rn-'--
(«)Inthesamesitua-

1 i-^Z ' . "«"™«n, 66 id. 26«

one of two joint derendif.,1™'"^""'™"'"' ^J
their joint .tCev Lm *! .""<»" «n«t. ti
1896. LivinMtnn !^'«r-Jf Pn^i'-^ed); Jf„..-

Britton V. U-nni) ifini rJ? ^- ^- «61 (like

W. 213, 61 KTasoi^i.'J^'!*''': "• I-cy. 188

partiM ,nd' counsel at f fc^!,^'??' •»'»«>"
the verdict. mTu,:^p'^^Z^'^J-jy^^JlfAllen ». Boot. SS T«» iebq*^!.'

"" ' '878,
municationfrom th. „.;.^®' *?»' 6W (• com:
fot privilSn^T K« &"»'? ""* .•""• held

held n^ot ^riv^L^r""«•'" "itb"^ thJ

{-.-'eged for the" drn-ui.",? •''T''^'^'Cwhiting r. Barnev ao v v ..„ • '^ • '8Mi
P«rtie8l»ing pJeZ'nt th.»

'^' **? <"B««h
fidential in the «,?„ ' •

"*• *"' nothing con-

2«enti„^"on v:„r;'S'r li7'.'''?K'

H»»ghun. ro id. 64. 61, J.ifc(II'«tSS^no'i "^^ '" ^~°' ^"'*-

8287

op^nent held not pri»ileg«f).
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tion, B is also present

; this is also not within the Drivilam fo, ti,« ,aau- i«^on of Uck of confidentiality (an^. J 2311^8^" 0!^^'!?:?,:^^'?'^
also present, the case is no diflferent (7> X bein? the ««««,«,„#* /.u
opponent B being also p««,n, A'scoi^S S X iToTprivt^d tthe reasons already noted (anU. §2311).

pnvuegea, for

of ^lliiT
^5'°"» ?»»"««». those of '(6) and (7) are the commonest subject

ne^^^i!nt.'r;-h?nr!:fTe;^^
communicated in confidence; for thr^rLdure Tliti^t^^^o^tJilTr

rlrtv to r„^!!i'"'^^ """ '""^"^ ^''ti"" ^thont appearing^W UtLnf^^^°^' " ^""^'^ '^ ^'"P^P"' *° "motion suTaTi
"

maintains you durine this trial ? '• tt^„ !. 7"'"«'8» V""'*. S »o6), Who

privilege « concerned. Here, however, as always, there m^y have^J^ in tS«nature of the communication nothiuK confidentia « »k ?u , •

®

forward in former litigation is ZITT^^- ~ 7 "" "** "^^ P°'

|iftcteMaycogiiiaHetoth.irito6«.ndtomany/fi,
^^'""^

; "21. Oyn p. Kirby, 1 Sbm. 40S

prodQoe bu cheut, wben the defendant claimed JiiKwri^-"'' """y^' "7 connaenoe on the
that the client wa. fictition.) ; 1740/^ Iw^ H.™. ^ ?? 1^?^, '" ''™ > ! "24. Foote t,.

Iun«,n. 2 id. 1122 (a aolicitir not ^ieUed to dJS^^.S *^ *J- "*• "« ('" Proring thi

.rHn'°c.Sn'.it''^M'
=""" «i«NT» «*? ^^L* .-^ilf':-'-^l.«^ ^^''^ "Jon a

awermclianceiy; but the reporter add«r"<ni««

How St' -^ SiPr""?" !' '^''"^"'""'» Trial, 20MOW. Ht. Tr. 613 {mnira to 1 1. ii, edinir cilae •

«-!„ ft ^ (testimony to tb. identity of par-ti"m two cau*», not priril.^, "becaiieitV^

certain dav amilied to counwl to retain him wa«held pnriWJ); 1829, Le^r ». Pope. 1 M *M. 410 (who waa the party employinfhim, heldnot prml^)
;

,8,4. Beck4h\.''Benner«
1.5 u ?' ?*2 (»n attorney allowed to beasked whether the defendant., cha™d~ exec!mor^ had employed him in that dhaScS-^

1841, Jones v. Jones, M. « W. 78 Parke B
(an rttom^ may disclo., the olien^.S f„
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§ 2314 Bx^ouon of . wui o, o^ . ^_ '

"'"

«ln»dy been noticed iaiUe. 8 aSOsHhr/1;'*^' CoaadenttaUty. It hai
commonly been decUd to' I tSthout the'n

°',°' '^~'** °' » ^'^ h"
not a .ubject of communication .t." Ind ^^^"t ^'"'^ •^"•« '^

-"

^' 5r r!.^P"^y » confiden.il "e ^On^hrr' \* '=°""°"ni«»-
fe«^ of the deed are generally within the .^^ii .

^ °'*'^' *""'«J' the c«,«.
exammaUon of the principle«^S toS^i^ h

'^' ^ ''''>• ^° '"'*''"
But for wills a . cial con8id««Lr • " ''®'* necessaiy.

be doubt^ that the e'ru^taTe^Srt^'"^- ««" '^-" »'-«"7
aired by the client to be kept secret dS^l^ , f

*'."°*'"*' "" ^^Pliedly de-
a part of hi, confidential rmr;Lotion* U "^"'T

""'^ '''« '^^^-g^Ythat period the attorney ouaht notThl „ ) ""^ '^ "«""ned that durSJ
of a will's execution. n.Lh ?^.^WTt "^'l.*'' 'T'"'^

«-" ''"S
fidence « intended to be temporal oX Tht Ty,

""* °'^'' ''''"«» this con-
ction to the privilege is pl^T^That it annll?,""'^ '^ ""*''' " q«»"fi-

i.'.-ta.c.tion); ,8«. Fo«h.w . u^ , /
"PPropnately explains the cUent's

on' .^o«™'««^:''S''- .^^ wen;-Ja
""Plow him " hdd 'L.'LTl'f'' "" «"•»'

e. Aodenon. 21 OiJ. Sni <uw^' '
'**'• Murtin

in tte cuw. or hL J..!, if
*•• *" '"'» "««»»

•ne, or wj^d^d or"^ .'"«"'.?'*""'«'"» *«

18«7. Stephen, r 'jUtCsr id SrooTr°> =

<J«nJ. 78 id. 346 34S /Vi.'
•'*''*•"•'• God-

forbid te.tin,o„vto the elln."'"'-'^'*"" »»*

3
"quity. in wfcich he*.^^'hV'ffJ:i« ?

"^

•" •ttorne, i„ .SSrtTnd'L^tCl'" !"?'"'

(rimiUr) ; I84i lJ;^ ?; •'»°". » id. 3^

B*«»OD. 9 id. 279 281^5 '/ "• **«"> '
compeU ble to te.tif, i'ho L^S "*^""y •"•"

went
;
the pLiutir.Vt?A™.. i m*' *" <^'-

to .Ut. wheSier the pltfatiff L5 1""P^"«"«
but not to .f-f. ™£"".V°^ n«d employed him,

no pi««fent cuS) ! 18^' ^".»8«« of the .nit

;

w mivm wneiner tbe Dlaintiir i..j
-™t";'™uio

but not to .tete whetherTh: '^,'"°PWed him,
•ne for the pWnKff rJit-.?

'"Iployment wu to
tmtor,

J 1898, Al«r
''"*'7''''«"y or »» .dminie-

client to b^n a .n?»'"^."'"'"'"'y f""n A »
Cormier..Tchart7Vrt P""'?««») ' 18«^
the attorney »«Tmplol^rfVj^.,^ ,'^' '"»'
certMn ground lieH • n!j ™'" ' "'»"» on a
th. atto?;^v:r;"h.z itzr^'^ »»

SJs£r^3;'^rr«^-?'^:

ejectment nitTt ^^1 "'.'""J
*" "•• Prio^

wtainer. u^dloJd^ " *° ^'"' ^'fendlnf.
coun-l.' il. held p„>^^^^^

«;f
• ertain

di«lo.ure of the title»dXii "» ""'S''^"* " •
• question merely a,tethiT!*',"P; «''o<«h
intimated to b^ l,',ho?.f .l

'^"* ."' retainer Wi,

pel ed to di.c o« thf «:
•^ <." ••torney 00ml

i ho h«l r^tiSJ^'himT rh** rr'"""'* -' «"•
that perw>„'g i„te«rt [^ i''* t?'"'*' ""« "ot
WetheVbeer. Ck"f 86 Vt. a/f-^"'*' '

"es.
to two action. beiS''?lmLJi!."?'™f«°» »•
cauK, of action." hefd nriS^ "1^ '*" «'" »">•
lUma „, BlSnthal o? w'r'ii "*"'. Wil-
(the authorSn of ?he^Uo™ '' V ^'- »'«'

cidn., held not pj^li^'d''."™!?
•<> "ttl. *

Eymer, 18 W. Va 842 aS/.i. ,' *'°*'» "•

received by the.tZX^J^JS^Al"-«r ; ^-JS \r^^^ »?"'«?• ^"^^^
b^t"he;.'to?n^^;^»('-« '-<^To Qthe attorney "th»^ R ' ,

(di'doaure by hi, credit.. ! -f^' **'"? ni«terial to affert

ron,.pelIaW^\„tTothfn/2W •""•" ""'^ P^^^tt *'""" '" '"'' =«e-Theldtt
"titttting the ,uit) ; ;f4!^ 'Lt. TT!! °'

, ,
i:.lSM.'-

8388
»" may be private at a time may
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relation with an attorney drafting a inU seenu almost eqnaUr clear Tt M
low., therefore, that after the tutaUn'. death the attZj^b .HibeSTtdx«.lo«, all that alTocta the execution «.d tenor of the^Sl' The Jnlrqueation cou d be ae to communication, tending to .how the invaulit^ithe will.

,. e. from which a circumstantial inference could be d»wn tTt theteatotor wa. m«»ne or wa. unduly influenced. It may be conced^ tw t?!

SirLde'iitt
J"'""/'? ""'' "***"°'^ were obvfon.ly not^fide^

JuenJ^l r /?"'! ^ **"* "~'^y °' *•»« '«=» «' >°»nity or undueZfluenoe. for the teatator of cou«e did not believe thow facti to exit a^dtherefore could not powibly be «ud to have communicated them.' ^TtoSetenor and execution of the will, it .eem. hardly open to dSte tW th^v

."J^r ht.nK"*"7'"V''^
*«''^*°' "P-*«^ and StendedTt ^cltjafter hi. death; and. with thi. general intention covering the whole^^

tion. It 1. impo«ible to select a circumatance here or thereV«ra. theaZ^
not be iirinta at an after-time"; holdins that
• oheof. letter to an attorney fartmetiSg

T

Toroe proceedUigi waa not privilefied. »ftw di-

«t^ '^.^' ;? ' controTeny between the
.tty^eyandtheeUentooncerniiigcompeniation).

^wLi» •v°?r'"j'-,i**J"'"'» "»" 887. SM(Wigram, V. 0., held that "in the caae* of

ir -hf„w7 d'T^f-n^ «>• very fonndattonon which the rufc proceeda aeema to be want-

ln*H.lj^.'"?^^ «««cloaure of a aecret tmit
in deruera)

; 1901, Nekon'a Eatate, isa CaL"\ «* P«- 89* (the attorney dnSring a wW
«Imitted to t«tify to hi. inatruction. ; UiJ.wiemployment of him operating as a wairert iflM
pim.te«i j,,Webb. (Td. 0.*App S^ M(U^,":
tomey drafting a will. allow«l to teaOfy that h,conformed to the teautor'a inatructiooa ; Riu-

? if-
•'•?'«>» followed); 1898, OBHtnp.

S|«ldin«. 102 Ga. 490, 81 8. K. 100 (mxibato

.
• «>ir; the tttomey drawing it may ifer the

W iS'
•^ »-««y to " whJt paaai between

her when he read over to her" thTwUl; the

?M > !',«o,"^K
°°^ »^F'' <»<- not chants

90, 31 N. E. 728 (the tesUtor'a inatroctiona totheattomey for drawing the wiU. held not priT-
ileited. jince after the teaUtor'a death "the'«tte

l?S"n k" '""'i'JJ^f '~°° °f the rale ")

;

1836, Qraham v. O'MIon, 4 Mo. 388 (the at-

w7 ''T"* '7"'' •""'"^ to teaUfy to the
Jrafting the reading over, and the contents;

P^'Tinn^'"^'v 1861 Daniel .,. Daniel, 39

^J" p!1L^?:^°M '^!.i??9«\ i >8«. Black-bun. «. c«wfi;5.:rwni.'m:' 4 'm(U^ti:
to'l.i.'r.'l

""'•''"'«'»: • teaUtorVrtatiZu
to his attorney, in the preparation of a will
concerning the children's le^timacy, the w U

p IV. egei partly b«;,use the protection of the

^^L""!*" *^" Privilejp wu.'^not affected by
corrobonition o &e will, and partly b^niithe assertions in the will indi<ited that the

f-Hff„'^™i' T'". ",'" confidentially intended
;C Ŝfr-U "»8. F.yerweatLre. Kitch

^. C, 90 Fed. 13. lembU (an attorney prepar-

!S5J "SL""y *?«fy to iti contento aa exe-
cnted. bMaoae otherwise perhapa " the whole

troyed ) ;
a. c. on appeal. 1899, Bntler vFayerweather, 83 0. C. XVuu, 91 ^ed 468 (u

attorney rompeUable at common Uw, swidfe.

"

d^oae the eontooU of a loat will »Ld thefcc?

Sw3fi"J^
878 (attorney drafting a will, held not

F?o?T*f ^ ^l f"** of exeJution); Omtra:

f«5'nf?K**"*,?"?L!?. ""'*?• ^y the attoraey

m!?^g. ?,rX' r'E?^>' 1888. Loderr.
Whel^ey, HI N. V. 2S9, 248, 18 N. E. 874
(fte attorney drafting a wUl under inatractiona

!J? " u i* *!° ^ ""• of undue infloenoe,
etc. ;" he acta m that capacity, although. a£ing no question, and without ilviaina Tie do«
nothing more than to reduce than diSjtions towntmg ")

; 1898, Fayerweather ir. Biteh, 0. C.
*"

*^^ll(»j;<*" N- Y- St. 1898. c. 298. whfchamended the Code, quoted onfa, | J292. n S^.«quence of the ralin, in Cpleman-a Will, citodpo^^,^ M16. the pnWl<«. rtUl due. not ai^ly tothe teatimony ol^the fiiSng attorney to theeiMution and contenta ofT'will. tr/n whn.
he U not w attMting witnen. becauae the docu-ment "ceaMd to be confidential when it waa

3"^oo' b7,"°'~\,°° •PP~') ; ' " on ap.

«25, 91 Fed. 468 (an attorney not atterting the

ri;K w'^v*!?*."'
•'•''* not compellablf un-der the N. Y. Code aa amended. to^i«do.e the

contents or execution of a lost will)
StiU other ratings reach the conclusion atoted

abmre^ in the text, on the gronnd that either

half of the decraswl : port, ( 2829. Some of the

tttTri'ndp'r'^
"•'"' »""»»- »» P"^ "-

» This IB pointed ont in Daniel v. Daniel
Pa., quoted ante, { 2306.



I|22»(^2339J AmRNEY AND CUENT.

tended act The confldeuce i. not Z^nfo
'

^^^ T^^ ^^'"^ t° defeat hi, i^
teaUto, aight have intended hadKZ ^' "'^""'•^« *« ^hat the
which now bear againat the^ '"' '""'^ " "««=»«<* on certain facta

9 -iJlS. SUB,: Attoia., .. Atta.M»- «.^made a witneaa to «//«< t^e;J^*^^ 7**»-* When the attorney is
It), there ia „o confidence c^^U^i tZTV'""^ ''°* '"^-'^ »» d«

witne«e. could be^J^^edt
.° ???^"'« » **» "ight prove to U^i„*l"'; V"

"""' ^"^
W th, condition of ?,4iIrf^^!°*^"'''"-'-*'«^ 'ttei J '"^ !" '" **"*
» client in hi. u/.« ^ "* '*=»"'e» at that time

"*"*'«"«>« "to execution, indud-

Elation of ;SSev .^5°S ^T ^"««» "Jelf ^IbHtS 'it"^
P«H.-eeding. to f..

ISoTBohion"' Kp' fi'tn''!^^',?
'*»"

power of Mtomev • t£ \» P' "^ (Jestroyed

time retnectiuB th. . ••
*' P***** »' the

coction and DrenlMlL f X^ '" «•'» con-

«8. Loid TenteX; C J
•.'

isa^^JT""'' » ««P-

••where' theXrney made hhSL?"' '".^'^'^
witneM and thereb/wumed^i^K ""•"""Wi.g
for the occiuinn .„j J .

'"Other character

that a .ub«,riMlwi?nJf £?;!:''*"'?'''•»

™rb. Ch. B2S. KM '— _.?.* Merwreatt, SB»rb;'ch7 528. 696 7an" 'iltwl"
*""*«"»«. o

power of attor^ev h.5 •'"^.-y »tt.»tinB a
to H..tte«C"eJSd ^UhTr""''".'-

'«'«''

inrtmment. bat nrt to Jin^ "™"tiou of ,hi
P-rpoee of thV jul^inTto ^''''''r" *?«»
the power).

J-'^Swent to be coiifeM«l by

<2 Pkc. M6i 189? ORn'^'"'^"'' "• 262.

of w«ver. C<Se « wT/^^h •,'•'"« ""• «'"eory

N. E. 837 (an aS^eT'. "^'"- .'"«• "*• 37
allowed to i^k „ J„?'r '^."''''K "'« *>"

;

Pence.. WaS^h, r36°I„rT43""'';rV4' ^'*''^^'

rtVoor- /- - Ke'^ rMSd"'1S'"Sf^. «.. 1004 (content* of a loat will i„ •'
**'

» between hein and de»iJL .1 ' "" »° "'"e«™ ana aevueea, the attorney being
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i 2314), to pwucular hcto which now turn out to invalidato the wUl iJm.j be added that thi. gene«lly «K«pted «.ult can Srilr SeZchith»ugh pmhcting a ««.Wr iy the Maior* for the« cannoTK a wSmrfthatwhich never came into exiatance; the true expl««tion iathaTnoLfiden^ was intended to be instituted. On the other hand, if it couW be 1
then still be mainUined, in testamentary contesU. that both eMouL^J
heir have the right of waiver (port. § 2329X

6. "By the oUeat'

9 2317. Prtvllege net appUeabto to Xnowledca aooidred by th. Attend

pnvUege u designed to secure subjective freedom of mind foTthTcUent injeeking legal advice (ante. § 2291). It has uo concern wiio h« pS^.^"fnBedom of mind nor with the attorney, own desire for seZvTh"conduct of a chenfs case. It is therefore not sufficient for the^rn^y^invoking the privilege to state that the informaUon came «,mehow" h^while actmg for the client, nor that it came from some particSI, ««rrf n^ton for the benefit of the client'
i^uvuiw tntra per-

• »ub«:ribuiK witB««, bald not prirUeoMl ; dU.
tiogutalungaark,,. P»rk, «fa.'| 28ll)T ISM,
Denning r. Butcher. 91 U 4S5, 4M, » N. W
«» (jttorney ]«> dnwinc the will ; not priri-
^!«1 M to " dl fcoU «<rd«aB..t«;c« .tW-
ing iu execution, inelndins Mnitr): IMl
Conte. r. Semper, «« Minn. 4ljb. SsW. w! 217
(attorney drafting and witneedng a wiU, aUowad
to be aeked whether he made the oontenta known
to tettatrii); 1888, Coleman-f WiU, 11 1"T
SS' V'^'^

".^•5-,".<" •ttom^.tti.ttng awUI^ held not pnrileged aa to the teatator'a eon-
duet and conrenation at the time of ezeeutioa.

Alberti ». a Co., 118 id. >7. 88, !Bjf. k!8S
(preceding caa. approrad) ; 1898, McMaiter ».Scnven. Is Wia. 188, lez, 66 N. W. 149 (the
attomev who had aln drawn the will, allowed
to ipMk of any matter in ndation to the wiU

Su'coSditiT""'"
"''"^°*' "" "^"' """•

X n I 1. *«_. aC

^nlege extended only "to confidential com-
municationa from hu client, and not to com-
munications from colUteral quarten ") ; 1836Sawyer v. Birchmore, S Myl. « K. 672 Pepya,'M. K.; lettoni communicated w the eoliator

laSJ^u t.'*"'3°»'**"''" ^'^ not privUeged)

)

1880, Marsh ». ieith, 1 Dr. A Sm. 842?848
6 Jur. N. .. 1182 (Kindendey. V. C.

j ple^ that

tte knowledge had baea acqutred " by rjrtnt of

^m^^J •»rJ«ym«Tl .oiioit.^" hSd ,*
•nffleient, ainee It might hare been obtained

.< ^^' M*' oommunicatlon (Vnm or eonaolta-
tton with the client")

J I8SS, Foid" Sniat
pnniege to cover oommnnioationa with "all
other penona with whom the aoliidtor muat com-mnnjcate hi order to oondnot the canaa." batnot to " infonnation deriT«l ftom thiidt^
from itrangera, or from the opponento of tha

at the execution of a mortgage by Ju and v
to the client P the Utto?^ Sing™theld compellable to teatifV to the exSut^
ad«l to him ly hU client, altho^ghh. ScSS?e

» England
: 1806, Spenceley ». Schulenbnnrh Mw 'M , S."b"1* »"«»n«y w oounael of hu

Saat 367 (L. C. J. 'Ellrnboro^ugh „S thrt^hi ^ U*fe ? "'.w'l '• *"".!^ » ^^ ««.
nlesB ext«nH»l nni„ ...» .*-cj._.:',' ""•

TiJ*,'™^' -'{ Johnaon ». DaTem^ 19 John
186 (an attopty held compelUble to teatify tohUoW-. eignaturo, if he "became acquSntMwith it m any other way [than bv tWclien?,

,T, w' 1 J..'!**' ^^^^ "• Bewr. 11 Paige

^tL^'"'""'' ^- r 'nfonnation derived frSS

8212

-kl. ' V
."'uraiauon iienved fromother penona or otier aouroea, although «ich
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in niotion by th. clientTwi ' t^/"^-^r
"-^ '^'"'^ employed or J^

;;«»-ic.tion. though .„ .S^„t;. f";;r
^"^ *" -«'- init

rrvr «' wy other <W«»rJrrr^Si^~"'"'''"'«'t'°«» «*ro««* ,

th! J2^^!r?!!!"*^""'» °' the orte^J?"I?" 'i?™«y*
't follow,, too.the pnyilege, becaiue the attomeyrT«„f '*'7 *° *''' attorney .re within

"
ralfs"

'"' '" ''^ clieS?
'"«•"' " -^ '''« ''"•nfs .«'b^.u and

w-a eo.pU.te the .ppi^.^t'th! ^^^ ^--.3^-^^

"ty which arinn if t™n!I;i!;- ^ '*• "**•

held not Privile«d) .^.78 IJ; * P«««><» »••

•lid daughter M«kin^ »° 1, ' "" "•'enf. wif*
client, hfldpri^ey '"S^^on*! forth.

nunicatjoiu throuch anntKLT'!!!!^
*"'^'' "*•»•

prirtleBwJ". but £.« ffc
P*'*^ '"'"<'•" it

cl.«,^ held Drivileged\

'*":..?'.«'« «"• Sterjrt. 1 Phil. Ch iUby the aolicito,'. .Z'Jr

»P«ti»,of thiWS.«rof.»M PT>'^l«Wrf. irre-

32^

«5(~n.«„Xt^,t^-rt. 1 I^„ Ch. 471.
the client, and also tn W. fP'fc'tors agent to
hf^ ; he;e theA'^^/J^'-^to'. helfprivi.
being In IndU and aTaBen^^^' *''! """«»«»
•ndence)

; iggn (CL??^. t "? *"" to collect
IM. IM lett^ Si'the•fecL^™?'"-•ttomey, „ , lo^, jJ^".,."* "olicitor and an
the aollcitor, heM ni,°J?f^"V.°"' ""Ploved by
Tenn.nt.82Biv iK^r^L''"^' J'""' '

iM4i, «»^' "• ^'^'"''
" B«.k.n: 2Ch:
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oommaaietUona. The principlet of diMoverr an thoM .1m»i. m ^
in detaU (.»<*. || ISSellSSg; 2219X

' «»«id.i«l

(«) In. the fint place, a document of the client exiatina lw.f«» .*
oomn.unicated to the atto^ey i. „ot within tJe jie^HrivUeS^J„T
J^riJLi"" P'-^^'^^M*"^. 8 2807). But a ZZJTi^^Z 12

^n^ ^e«fo„^;./^^Jr'inSra^ biroISC' ^hSdocumenu of the fowH,, «>rt are not exempt f«.m pw^ucU^^Sw a tm
liar's:" '••'

T*'™ •***"»°^ •«"'»> »° P«>d«i.' -Itho^h Jt^.^"aw the party as .uch would not have been compellable to prX. 1?S^^to «y. at common law. he wa, protected in the rrsttst.n<S^^rtT?nd i^the second mstance a. client
; whUe in chancery and unde^.Ututo/he h^ceawd to be protected » pany but i. .till p«,Led TdLnr SilvL

"
document, therefore, which he has created .sT^J„„SL^fnt«
IZrr^:^

The -ppUcation of this disUnctionZZTZZlZ

ca«, of reports of accidenU by raUway officers a« a typic2 Lunc^f^'
'^'

(«) Secondly, the ordinary rule of discoveiy. by which a Jrtv hT--^
to.inurryatorie.. must disclose all facU on7m otitoyTn^iJ'L^'Zone limitation, namely, that the party need not be7or7„?l' wiTth^
own case {ante § I8o6). A prospective witness' communication mav thpr«.

ing way; i^ ^
*"" *" "°'^^"° *»' j"'"'^^ ^8««««. i° the follow:

» 1852, Claarc r. Jone», 7 Exch. 421, 426 (an•ccoant nude out b, the climt for the .ttoniey"

£!L ? 'VTR'^^K • cu» for counnel, held privi-

Li i S'
^-

?: '"• ?" *23 ("If. documeni
conie. iiito existence for the parpon of beinRcommunicated to the wlicitor iith the object o?

S^^^* *"'
"fr", " °f •"»•'"''« '•^ "ther to

proeecute or defend an action, it i. privUeged,
beMiu« It 19 something done for the pnrpoirof

I^TI? " V
""""Dunication between the^lient

!^?.? JL!J''?'*°''
*''*" **'°»<{'' 'he latter didnot su^t lU preparation, and even though hedid not nltimately receive it ; her« appl&d to

8244

exclude certain note* of intenriawi with ezMetod
witnesses, exnerts, etc.).

"pwwa

n 'Jf,^^' P'"'^'''"''' " Bowman, L. B. 16 Q. R
«.^„V TiV"""^' 'y •"""tor from tbjnl

n^^J t'^i."
""^"^ ^ "" <=""". heldnot privileged, the originals not having "comeinto existence for the pu,«M„ of the action "T' *• g- Woolley v. R. Co., doK, 1 2319 • Lv.ll

• 1826, Preston v. Carr, 1 Y. * J. 175 (letter,from witne««^ not oompelW to be ^nnd).• Cases cited anU, { 2817

Whitbread v. Gumey. 1 YoungTMl, Kxch.
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I 3319

u wlicitor aetbw for • clinit) : ItU I'dfIIiu

JHUf. by • Klleitor of tCi dcbada^t to . St.

»»• p«rty htmiair in ooiT^.pondeno« with third

tmm^A TP^*^ to l'"«»tlon
i L. C. Coltoo.

Jjm dMllned u» •x|imu an opiniun) : 1«40.
Djrtm«j.h , Holdjtorth. 10 sG.. 47« ( "uii-tort ktfa>n to . witn«n, h.ld not pririW.

Md.ty.iiw,u„t. ntUtins to B, . infon»,tlon« th« matter for which tTi» mlicitor wai ua-
»loytU._h.ld^ri»ili««I)

; 1841. Mackenii. ,.
' ' Curt- KjoI. 8M, g70 (memoiandnm of a

ooromonioation bv • «ul«cribiuff witon. to th«
•olicitor. had bafur. litigation iMan but aftor
Ugal adric. «,ught. held not priHTmHl , '. th«.
ta no conBden*. b.tw«,n him and^ client in
thi. matter

j but letton tnm another attorney
to tha ame wlioitor, both being implored about
the aame cau«, were held pkrU^) j mi,
Ifadeo r Veerera, 7 Bear. 48*(doorikeito made"la contempUtion of Utigation." but not foro?

2,'-TCLl!i'*T',"2? PriWIeged), 18M, Bal-

procured by the aolioitor for the pannaa of
aefence. held not pri»il,g«l on thSt^gnwnd
merriy); 1860. OoodaU ..Little, ib. luTm
<J«r*

^"""'rth, V. C. i letter. Written^ iij
oo^lefendant to another, with a view to enable

£ti"l 7!!? ^ "T"" *" •»""='«»' "Pon them,

.tt-ni^ «mld'«,t -riteto a .tSS^^ZlLf^
tThL«'rr""« "".•»"• •«tho«Tw^HLbS
to faava hU comKiuondence callad for "), ISM

t^ «r^ S*^ "nd iMorda of eoBmm^won. ate., held not priTileged. aa not h»l»

Jr?r^ '"•••ctM'by «;?A;f.!Sa^' iz'.
E7«,"t,'^-riPT '^ "taWirting theirZ
847 (KtoderJeT V 6. j letter by on. defwdSt
to aaotbar, with dlrwtion. to .end it ot totheir »IWtorh.ldpfirlU«d); igw. WaUham
V C ".'^k"™".? VTK* (PVwo3^
W. him If . ii* -lioitor. in order to rna-

»me othw pemn to uiiM and cir.hU onln"

^WnI«n2j'*lT •'P"-' h-* •PPH'^•chedule. made br an acooontont)
; iSjj. Fold

eridence and other infonnation affecting p™
c«H ing, againat tii. defendant. h.ld nrirflJed^

™1^M ° ^'!r.? ""^ <>«f««l»nt «.d oih.r

E^!:- ?" Pririleged
; except aa to "oh-wratlon. and Dot« made thei^n ") : 1867.fcker V. B. Co.. L. R. 8 Q. B. 91 (imiA, "r am«Ucal ag.nt and another, after ^5^ {hi

fc.n""*'J!t!li*' r'~* •"<'•''«' «•" th. .nit
"•'"

£J!^T»•»"1?'«'..»^• •«•»' waa not*:^^f:^ «d'dirtoTvoJ°thrp„U""oJ ir>SJS"~"->^s: ^. iv
!::?."fi:^""!j.'!!^ »».'««' -ivi^rTa:? s^\^rnt<-."Ce?::rl„Xc^^^^^^

du^, held prirUeged, irnwpectire of HlintionWan or anticipated
, otherIrL of ^porte^^a

<H!ienUftc men con.ulted aa to the cai^w. of tha
accident "with a direct riew to li«wtion

"'
on the (i«t point thi, ruU„K i, un«un3r W70;

report, made to the defendant after claim filedby an ijjur«l pemn. and in conaequence thereof,
held pririlege5, a. made "withVriew to litZ:honor impending litigation")

J 1872. Keimer'^.

fpoight manager of the defenrfint. after claim
for Injury fiia, and in conaequence thereof held

f.„,T?;,?^
(doeument. puaing between the de-

Hi!^.^. " T- ^^^! °' ">• defendant. Wore
rT(l"^T"'% ""o^'i^

PnTiI.««l)
; 1874. Skinner

V. K. Co.. L. B. 9 Eich. 298 (a medical offiwr'a

Kl ff^ ; OoodaU V. Utile appmrni) ; 18J8.Wright r. Vernon 1 Drew. 844.' 350 (Kindere-

tSkZ' b 'Jt'^'^ 'r"" P»™'' '»(?»ter "ob-

«n,|l» fh*.'"/;'''°'Hl»t» to •"•bl* them toconduct their defence." not pririleged ; but a

iMtruction of couumX 1>. I.| pririleged) ; 1887.

in.tmnMni.T'*'' '" ""•"J"*"" "f '»•• •olicitor'.
in.tructoon. to procure erfdence. held pririleged.

Mted to the *>lieitor" and to be ^ a. eri-

1.?*!^ . iXj^- ' <»""Pondence between co-
defrndante, held not prirUeged) ; 1858. Colman

o'f «ir"'ri"- *. ^- 87lT^i=h of c^Z,?
tHrir broker, and their conaignora, after the

3246
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wigMt, h4 tu nit br Um »««!? »#i.»^^

liMry count of daiy. " whitkiTllfcL **" '• '^•> •» *•

muDicttton by tli* MDrMMtitii. -l/ .' .1.1J""""

KraMdy

OB <h. «n.,nd .h., ..docoiIi;i.U SfflTipwty or ki. Mlicito. „,h ,Tw ,oMd ta 2L ??^ ft"»l»W to th.
t~ptaU«i of Utlffitloo dth.f iTddlir^ .„u3; ^.T!!'!, J^". -' "»' «- J-rtfcakr n^:

S«"^1£^S3^
•at.

thtn ri!l£!!?.!J!-.,":f«..-'4«.'^

n>por( h, th. d.fend.nti ^t. toSl dlfcod

K^!?ir^-«S.,ror,=^
the
and

•^'i?™ '_••?'•«'»•<» of iMonb may bo

... that uy cammoDiaotioD hmuI. b» iiMr«I C?/".^ ^'^ <>'"»««ni» of tbon wUhoat .iwith • »i.w to Utintion , wbo.»wthrii?,E?u {^ P* '•>• k.» to th. Ubor wUoh thTSlJS:»n«t b« nrotwtwl "^ L. J SSuS, aiU?^ T "^ h^toiwd in obt.iBlii«tlJ[7" . v «««•«'

•«»nt. « hn., ,nd inf<Z.tioo1wi;tS : ''5 ?"*P«»« o" tomUtoSS. TST Jw!^!^ '5•Wmt, M bm, and infomaUon from iadiir.fmt

6 cited o»/«. laaiaT i7.rA ^*'- "P-

by third p.r»a.'\S'p°™.:e"^'".UtrtC

Si'^inU'ti'TKi^J^'^b^l !f4 :?fe.r J-~" t^"
'

-"--»^*!'-' "^'^'*. '"'^
•n<» to litigation or act... diapSto- to i*ortthat "oomuianication. betweenT^llidto^^a

J I,"* ""•"»».. and othOT

^b^ifto'/aSeL^'lS;'"^--

corpTf^t, .l't5;.rsK :Su U"i5•icpt by owuin machin«T wLh b «^•P«ak .xtiannHu of itaalf "7 laiw iTJ! ^

rriSr^.s^ 'ow.m/.hortSSd'tK
»ol£r„':S.;'b:5ii:\K' p'*"««»«^«

open co'urt/flw.'YoJrl' feS^Ill-*^" /»

^onduct of th. aetl^Kt nToS IT.,*;^*
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otlitr band, ia applrinc tb« rule ol iU>r«».. -

witneM. th« mow plain te th«i«2T. T^' *'!' »*"** *" " inditlmat

di«>lo«. TIw two principle, thu. n«n T "^^Z ! P"**"*' **« '»WUty to
to .pply th. on.«V^ » ;"S t» rr'** u^*'*'*^'^'-

^'••» help.
judici.1 int.ntion U toK. the «". o th^'r'

*''" "*''"'• ^•'»''" '^
A ruling which i. »und en«fl f»l ,k

" "*'"' '* ""' ''"•y ?«•« »o mm.

J^«
th. other;^ it Zl'7«1^ Cri^rI^^^^^^^

he^monu.. or conflieu with eith.r ^1. "^^ '"'""^' »'"' ""^

th. on. principl. (th. Atrf^'^'iit'^'^;^,.^^^^^ - r

to hav. written h nro.Mctiv« -h.-
«»»«wvery) the permm ia to be .Im. ,,,1

c«-»t«c th.t "iSnrCnVntt^d'^K'^ti™'"-' '> "' -•
principle (the privile«i fo, r««T " " '

•"** *•»•'»»«' under tl,. • ,-

deemed ti h.rSn mT^XT" 'T ," '"""'•y> •""
^

attorney, will .bo often be deMndeiron T' '"
f"-"-""****^ " t.

the other h«.d. the priviLTit; ,!^ H*"
""" ««u™t.nc. ii.u, „,

of controTerey invoCX vet^!" !" *^«""*> '"'^" "^0 in . M.to
whether the ^vilege w..^JlStS '

,

S""**"** <'"^' « 2294). i .
Thu. the ruling, whfch hipS^toSniM- J ^l""'

*='«»""»«'*«»tion. or not
I^.tl«g,he5ed at'the lS:^e*"ur"to'to1fl^ret"""'"' f'

'^^'^

P«..nt relation to the boundarie. o^JrdL^'^oJery .
"' '' ^ *^

i!.r« rt I^ "''• Toronto 0. R. Co « T.»

». Whitah^d. 9 Id. 80» (documenupi^uwd^

8347

prirtlfyed),

k.Jri. .' ?iri'''^^'°"?,'>"» Lennox, Mm.

Cc«.T.Vr!;' ^'°:'>'""»«. Oood.ll r. tittle.
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(a^^r^^/^^J"' ^Tf ""'*" ottheprinciphot agents' communication-

1 1 Ml,, '"*»*^ apparently too intricate to permit of a definiterule which will solve all concrete cases. In 1835. in Curling v. Perrin» theMaster of the Roll, applies the privUege to a soUcitor's corr^pondeTce^^Sa witness; m 1841. in Mackenzie r. Yeo. the contrary is donV; forty yClater, m Anderson .. Bank and Wheeler v. LeMarchant.* the same iS,n2"ency prevails, and the line between a mere witness and an agent o^Twhctor appears to be ignored. Young .. HoUoway and Learoy^ HaW« (Tten years later, leave the distinctions stiU nnitisfactory Certlk? th^

been clearly stated by any judge. Whenever such a statement shaU havebeen made and generally sanctioned, the proper course will S to kave Tt!

hL'l^r,^'';,*?? ^"'^- ^ '' "• '^' '°^-"- of reio^dpinthas accomphshed little m the way of definition
F"»«u«nM

In the United States, it is noticeable that these bearings of the privilewhave received very little development.- probably iTZJ for the JZSelsewhere noted (ante, § 2294).»
f j i«^n lor me reasons

§ 2320. ConuBuaieaUon. by the Attorney to the CUent. That the attorney'scommunicauons to the client arealso within the privilege was always«^3
Sr ?t r„„r„"^.''

"""^
"r

*^'*°'" ^^^^ '~"«'»* into^estion.« ThrZon
tJI n^ > / '^^ °' """^e *'^* '***°™«y'« '^dom of expression, but

LSl'iI r,^^
"•

'n"
^'^' aspect, being hearsaysutements, they couldseldom be available at all (anfe, § 1063).

«, meycouia

6. "Are at hta instanoa pmnanenUy protwtted"

§ 2321. PrivUege I. the Cllwif., not the Attorney,, nor the Partv.- Who-r CUin. .!^n<i-theo,gnal theory of the privilf^.it .Z^t^ir^^,
. 8 (arUe. 8 2290V But under the modem theory (anU, § 2291).

not the client's (anU, § 2290).

• . ^JS" f'"^' * *^*} *»» n«ft too."

kl " P"»P»«t>on of Jeiael, M. B., that for
ttird peraoni oommunicatioos to wlicitora the
test u whether they are made after litisatioii
b<sun or contempUted Deems unaoandifbr it
ignores the DMetsity of a p uest, impUed or
expressed, sofficient to make the peiS»ii the

tU\\
V^80.Pulfords Appeal, 48 Bonn. 847, 34»

in, 1. ?S'k"^J?' 1>^V«^ f""- the party by O.,and handed by hun to the attorney io. and theparty held compellable to pmd/ce it) j 1877?

money witli a third person); 1901 SUte »

?;a^?t„*" ?^"i."«. «« P«' 237 t^ttmonyby a witness m the county sttomey's hearing ^not pnvil^fed)
; 1874, *« Aspinwall, 7 BeHs"

in bTlV'Ttlf"?'*'.*?
information receiv^on behalf of the client from persons to whom

3248

the client has referred the attorney for inch
mformauon)

; 1888, Ulance * G. 'm. Co »
Habwman M Ca, 87 Fed. S6S (while commul
mcationa with a witness are not privilesed a
•cientiBo expert engaged to help iTpniSntinii
1 '^," «> '"wt an aisisUnt orn^I • .ndthe privilege exists for communicati in* between
lej^ counsel and himself, so long as ha doesnot become a witness ; the opinion clearly ex-

S, w l"** J??*"") i 1899. Hartness ,. niown.
21 Wuh. 86B, S9 Pac. 491 (deed by W. to the
plaintJl

,_
W. consulted an attorney about the

aeetl, and tbi attorney sent for the plainttff-
communication, bjr the pUintiff excluded, be-'

l^TuZt:^.
""• • '"°"'" '•»"' • "»"- <"

* Ante, I 2294.

/ *J**0. Jenkinson ». Andrews, 6 Blackf. 466
(whether the attorney had informed the client
of the meaning of an affidarit, held prinl^ed)
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It is plainly the client's, not the attorney'. • .nH fi,-
•

never disputed.
wwrney s

,
and this u now a commonpUce,

reM^no'f tt"pr?X wSsTi':^^^'*"^^ ^« » »«««!: for the
parties when the dfciS is .^.jL, ^1" '^ '

''^**''" ^' °°' "»«y •"
^laaUyforbidsdiscwSrthea Zavo^". "^ '''"'*' *»»« P"^S
in the cause.« Conver,elyf wC^Hu'r-''^"'

°°»i« "^ way Jncer„*S
principles ianU, § 2196) tL^^^^^ttvll " ^''f'

*'«" °» ««-«»
pnvilege is erroneously xefusedThn^Hv^ I ^° pnvilege;* and. if the
tWs error.' ^ "*''' ^"^ P*'*^ «»°not "Ppeal on the ground of

§ 2322. Znferaao* from Claim af Vri^i
If a client-party chums the priviIeJT^/iJi?!K*^^•l!.T'• '^^•«••
him as to the unfavorable nature oT thV^ °'^'* be drawn against
ever the reasoning maybe for oth?r 1- f

"»;°"»'»tio'» "oughf What-
plain that he« the dia^>^g of sue; a^^nf^

^'"'''' ^^ 2243. 2272). it J
the communication. andTl hL veA rJir**

'""^"^ "^'*'^"^ ^^"^^^
ilege protects. ^ ^*^ disclosure against which the priv-

pnncipe of the judicial function ^//ngsoriL^ '"?" *^^««°««^
of no difficulty, except sometimes irdeterminin„

''"/PP '?*t'«° i« usually
Part^. <»th in answering a bill^fIcove

"^^ ^^"' ^««»>^ *« «ive to the

«L i^:^ut;:urcrorrcii::r:Me?ir^^
pnvUege to secure («n..

§ 2291, couldtoT'bT^^^'ed^*!^^^^^^^

npTOM«L h.d nrifniJ** (P""*™*"" in *

r *T ^f^lJ^^^l '• *«>". 2 C. 4 P. 276 in^t

could oyJcth 1899 MrfW '""b"IR*
•'''°«

^^«wm. 1880, B«con », frfibie, 80 N, Y. 894.

«2 Conn. 828, 828. Co^ Si
"• ^^""j-—..oux, y 894 inn, u' o"*". I SIM. ^""P"* the cue, cW

Lefforte. 67 n: J L.' m^s^^^^i?§ Co- ••

i^wfIt::L!\?!?n^ C. B. 281 ,th.

TOL.IT.—

5

8340

•'th.Con„ mJi U «SX "S. I
'^'••y

th«t the o«th of tS? defr^?°»''rH"."'''nt»,
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stood that, when the rehtion ended, or even after the client's death theattorney could be compelled to disclose the confidences ; for there is no limitof time beyond which the disclosures might not be used to the detriment ofthe chent or of hu. estate. It has ther«fore never been questioned, since the

ti^Z Z^.vr" ^°^"^
theory.Uhat the privilege Ltinues ^ven aftS

whf.i,^*'''"T "/»''" °*^°°'°'^''«^ advice.«and even afterthe
death of the client It follows, also, on another aspect of the princiSe

KiJll ?;
'';' r° '^' *^' ^""'^ '' '^ attomeyThe cUent cJuld notbe compeUed to disclose the communications. The doctrine of tcaiver belongsin another place (pott, § 2327).

"w"ug»

7. "From dlMdoanre by UmMlf or by the legm adviMr"

§ 2324. '•rttaon, by the CUent or tHe Attorney. The privilege being for

in! ;i. i^' J^**
plainly be defeated if the disclosure of the confil

dences. though not compeUable from the attorney, was still obtainable fiJm

^Itlr^'y
^«^"'«>y''^'i« th« modem theory,' it has never been doubtedthat the client's own testimony is equally privileged.*

That the «<tom«y himself is prohibited, whether he is willing or not. is ofcourse the fundamental assumption of the modem theory '

no!2. """"'*• ^-'«.V *^ ^"o^-r Clearly the privUege couldnot permit an evasion by receiving the voluntary extrajudicial discSures of«ie attorney. Supposing them to be somehow admiJsible in spite o^theHearsay mle. they would be equaUy a violation of the privile^ withZvoluntary d«clo8ures on the stand. If his disclosure has SenX form oJ

WK^ 7*1
*"'^'^°""'°""*"* *^'"* ^"^' '»>« objection is equally

foreible and the question is not compUcated with the Hearsay mle. (Ji theother hani the attomey must bo credited with some authority for ne^faatmg with the opposing party, and in the course of such ne«.tiations it

c^eTwhT^ J° "'l!''
^"^^-^^ons and to deliver dZmento^copies which, apart frem the rule as to compremise-admi^sions (ante. § lOSlTmay afterwards with propriety form the subject of proof as part of the tnmiactions between the parties ; indeed, to «fui to examine thTm would^

\ Pn^er the original theoiy, u lintdy no.

«",,Wi.^di„^ra?iSL'- '^<^'

r. Forter, L. K. 16 id. 114, US ; 1899, Strnclt.

""•J" ' Lamb, 75 Minn. 8M, 77 N. W. 987

law ' °^ *™"*' *" examined pat,

For the qaeMion of profearional ethic,

8390

^tion
; 1881^ Beer r. Wui. 1 Jae. 77 ; 1821.Bnrheno ». Thorp, ib. 800.

'

|«9ft°*
°°' ° "" ««Her th«wy: anU,

* 1898, Birmingham R. * E. Co. r. Wild-
man, 119 Ala. 647, 34 8o. 648 ; 1877 State .

f„X1- ^"''
^°I !

""> the oaees cited «U.,
I 2319, airome thi*.

'

Inthe OeorgU Code that quwtion and the
K^l P""'«ge are oonAuedly dealt with in
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How can these

fumiah a solution: (1) Since th!' J '«"°^«g dutinctions niayperhaDs
client (ant.. § msWZeZ:^^^^; T"^ -thorit/fS^'l
concerns the management of tJeT«r al, .

^"''« »« «ct in all that

«.^«»ten/ym«letotheopposinrpartn;toth"J'^ (oral or written)
negotiations for settlemenl^ in tKuL J.^.P""'°°« '" *he course of
tion (. g. in serving notices), a« receS ^ j! "«

'^I'"' «^P^ '" "tiga-
authority to disclose the confid^nS when n^c^'"*

°?'^'' '"'*^«' "^ '"Pl^d
attorney; unless it appears that th^.^^

necessary m the opinion of the
the client

(2) AU oTer i^t^SLsTr' ^ ""^ ^"^'^ *°-^'
far as the special circumstances 8hZ«rT^ ^ "'"Omissible, except so
the client over and above The ge^tTautS '1 ""^""'^ °' disclosureLm
«»«>/«»tori, disclosures, in partS T^ tl^ ?°"*^""* "'^^t^""- (3) All
from the attorneys Vo^ss^T^^'^^Ul^^aV"^ °' ^'^^^ °^ «J«'««'-ents
cple (post. § 2326) that. «««; t^e law^iSf2!^,^^''^

Privilege, on the prin-
process goes, it leaves to the client T^ of.

^^ "''"'^y "^ '« «« its own
sufficient to p«vent the ovarhtriL "oJZTZ '" "^'^ "^"""^ °^ <^«-^
ficient precautions is upon tS cfent Thifr"'' ^^ '^' "^"^ "^ •"«"'-
documents.

^ *'"®°'- This pnnciple applies equally to
§ 2326. Mdrd PerMo. Ot«i.

for the client by assuring him of^„t^* ijT
^^^'^^ «»»'J««»ive freedom

against himself or the attorney orXt ? '*^. P'"^" °^ ^^^<^nre
n.uch.but not a whit more, is nTce^'^,Zt 1 ^'"""'"-''t-n. ThS

gonial liability and should rslSS;!^^;!
^Zld^-^'pelt

WM ^touted)
*"
mTS^.?"^* ••' "" t™**

by eUim of ;rt%"*°'SS.r''^S,*° P^d""*
oopv«1mJt^1j ^'^IvP^' •" ^owed by a

«»' on of . priTii«Jd^n»-r:: ?» <~°"»»«-

fnd . ~UdS."hXfr^rl'Sn^ »?fy iii'» ^thr.S';,!;,?.:^,?:^ »? '<- «r other;;,".

in con8dence)
; 1898. Clcraft .,. Cii«t 7 o r

SUITt^^^Kf^u^U *„s

108 Oa. aw 33 s' f'^cifo?,
''^ ^- "• Whiti,

•ttoraey, excluded)
; 1887 T^vg ! "Pr"'" JKan- 141, 14 P«c ik« /i.ll V "• *'»"". 3?

the .ttoni." f^J^ ^:Tth^ » <"'""* to
not privileaid)

; IM21Z.S,. „,?*"""> held
A. 286. SlFid 881 T^'t"- O'*"". 2 C.C.
(the communication tein.,,l.» '^^P" !'« *"
in«. •Ithouri, « mavl^ Jl

.**' *"
"'"l"

*"*"
into a thu3^".!y„Pr. ^.'^ »'. "."•"?"»

tion-j-iMg R Ti" ""'"n'tfd communlca-
(letter tothTpricut.^'X''' " ^« ^- "«
how to the CdTof th.^r!!' '=<'»»««'»«.

not .llow«i rS l,'^' li^"'';"''*
'"o"*?.

n>~ifictiSS? of c aim rMLiw"^ ' "T '^ 'he
tir. attorney). In"e?r^ f fi/?"/?! P'""'
88 Pac. 668 (1896) JhllJ .k ^'A'*"' < "• 224.

•nation, when fouid^^n """"'y'* •«"»••

^rfan«,t.
theopmIoni.confu«d.nd^Ll,S^'*
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extend its prohibition to third penoia who obtdn knowledge of the com-
munications. One who overhears the commanioation, whether with or with-
out the client's knowledge,! is not within the protection of the privilege.*
The same rule ought to apply to one who nmptitiously reads or obtains
posseasion of a document in original or copy (mnU, § 2325).

8. " iMipt tka eUMt tMlw* Uw protMtlon."

§ 2327. WalMT te cMiml
; Toliwtaty H il ii yuy • • Waiw. The privi-

l^fB IS desi^ad t« sKure the client's c(mfi<kww in the secrecy of his com-
»iM»ti(»8 (<M*v § 2291) ; hraoe, the priviime is not violated by receiving
such (bsctoMMe aa the client b^ his own wait permits to be made. There is
BO analogy ^^atever betWMo a nile of awlitional exclusion in the nature
of pnvil^ (amte, § 2196) tatd em absolute rule of disqualification {ante,

§ 4rr). Yet the common jiuttapowtion of the two classes of rules in statu-
tory enactments— due in part to the indiscriminate use of the term "com-
petent," long ago denounced by Bentham— has from time to time made it
necessary for the Bench to correct this elementary misunderstanding on the
part of the Bar. In respect to the present privilege, it has always been
realized that a waiver may be made ;

» although only since the domination
of the modern theory (ante, § 2290) has it been perfectly pbin that the
waiver, like the privilege, belongs solely to the client (ante, § 2321). and not
to the attorney.*

What constitutes a waiver byimplication ? Judicial decision gives no clear
answer to this question.* In deciding it, regard must be had to the double

taln!^L?teh.'i?5d^''„'^^I^ r^Z """'* -^ """ <'^"''«-«- o-^.

{ante, | 2811).

,J}^^' ^**^ ' '''•'•' W Ala. 75, 6 So.
598 (conniMtion between the accawd and hia
attorney, in the jailer's presence, held not privi.
taged, aa to the jailer's teitimony) ; 1894, Den-
*«r T. Co. r. Oirena, 20 C!olo. 107, 126, 86 Pac.
MS, lembU; 1898, Perry i>. State, 4 Ida. 224,
88 Pac. 658 (third person overhearios) ; 1886.
State r. Sterrett, 68 la. 76, 26 N. w7936 (third
pefion overhearing); 1859, Hoy v. Morris, 13
Oiay 619 (a •'mere bystander,'' casually over-k—

i

J T "j^*""^"*, ^^uaumiiy oyer- "Dg croM-oxammation on thoae mattei»l • rw*

122, L. C. Rldon was iindwided whether the
attoTBey's executor could waive ; bat this doubt
would not arise to-day.

» Some )f the Codes cited anU, § 2292, lay
down a rule. Judicial deeisiaos ate na follows
By. : 1654, WaUlron v. Ward, Style 449 (coun-'
ael in the cause, Iwing examined to prove a death,
was not allowed to bo examined by the opponent
Od privileged matters) ; 1841, MK:kenzie v. Yeo,
2 Cnrt. Eccl. 866, 876 (a direct examination to
matters within the privilege is a waiver permit-
ting cross-examination on thoK matten) : Co*

not within the pnvilne ; good opinion) ; 1896,
Baaye v. State, 45 ifebr. S61, *J N. W. 8U
(third person, known to the client to be pres-
ent)

; 1829, Jackson v. French, 3 Wend. 337
(third person m»ing with the client) ; 1874, Carv
». White, 59 If. Y. 338, 338; 1899, Butler i<.

F^y-rweather, 33 C. C. A. 626, 91 Fed. 468
(execution and contente of will).

Tr 'l"34l' ^nS8^8M" J.1?'' "m"""!*- "V'.rT^ '"e -lient was held to waive the

* Mo 31W lli«t P.!^' D • """? ^.y- privilege)
; 1865, Undsb-reer v. C.orham, 5 Cal

tate 60 Mich 6M l^W 170 I'^'lSl'
^" "'" <^"^' *™«°"»y ^"^^o" «''" f«S'not to

264, snnWt (calling the attorney as a witness
amounts to a waiver for all matters touched onm the dire<!t examination) ; f/. s. : 1873, Row-
land V. Plummer, 60 AU. 182, 194, sembU (the
client N taking the stand, held a waiver as to
the attorney's testimony to those facts) ; 1897,
Louisville & N. R. Oo. v. Hill, 115 i,l. 334, 22
So. 168 (by using the same conversation for his
own purDMss, the '-lient was held to waive the
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eleiarats that an Dredicatod in

ia.pttea inteatiou.'^'lS theTJT^;'- ""' '^^ *« «'«--' °'

pnvileged person would seldoL bcT^nd to r*"" '^t
'"""^''y- A

to abandon could alone control te^Ll tLJ:
.''"','"*«»^ -t

objective consideration that when L.^ I 7 *" " *'''*y« "^ '»»«

d.sclosure. fai,«ss requins That"^ i^.^rS" " "'"^ ^"'' ''

intended that result o/not He caZt ^1 , !L*^* *'^' ''^'^e' h'

as he pleases, to withhold the ^iS« He
Z^'

'^I
'"'"'"^ *" ""«"'

di8clo«. but after a certain po^X>Z' "2 '^''' .^ withhold or to

canon of decision, the follomCdk^tr^ T ""*"' fl~l- As a fair

(1) The client'; offertws^^ ""^^ "uggested:

waiver, for the purpose e the oTLtlrZ'" 'v
""•" "* ^"^^ " «-' «

or of calling the ^rneyt vr^^^Tl^ "^
'"u'"'

'^'^•"-''i'^tions

saltation would be exerciid onlTlctL ,l„»u""r,
*' P^""*«« °^ «"»-

mouth on the stand. (2TThTcuZ^tfr^f^^ °' "'""* ^''^ "^"^^''^ «wn
cause at large is not a waiver sf^r Lihe 2 ''T''*

'"'*"^^ ''^ ^^e
acquired casually as an ordinary ^^L^ but nZ:^

°"^''*'«' •*•" »^°
considering that the attome/oir^tTe'ne™ n^ZT' V "*^^«'' '''•

(ante.
§ 1911), the client oughtTbediSou^TJ ."^ "^ ' '^'"^^^

in double and inconsistent J^ls. aid"ZJi^rnlf^t? J" "^r™^^

arnirfrncL:ra^';:,r\S"j^^^^^^
^.asto^,.,.,.,„-ht\x;:::drcoit=

itt
to her •ttorney, held not a wiimr far th. -1.-1
con.ulU,io„),^ 1897. T^^^r^i^Xfl
M as furnuAmg prob.bI« cuaiie; the client",calling Un cobumI, held s wuver) istq SjIj

Tun'^'ST',
*»

'°'»^vi»2
(tiriSt/takinX'

•tand, h»!ia not to be a waimir f„» jiT "
either of e.,,i„g ,heitto,:r;"'o'rc,^sr
ng the . ient)

; 1878, Oliver .. PaTTHsi
142 (amUHr; but Toluntary teetimSy to tS

tohe a witneM, he make, himselfS to f.,1
oro*...;,«„,„,t,onlike.ny other mtaeWM-ls?"Montgomery v. Pickering. 116 MaaTM? OTl
237 (ralhng the attomeyS not in Sif a ^.fv!;

» I? F rS;^',
""' '• F^-npton. 156 id. 878,« «. K. 590 {wme on the Brst noint* • 1««7Aiaennan .. Pe„p,e, 4 Mich. 4;4r428 ('.i^m'

the stand ia not in «il«I il 1 "» C^k'n*
an accomplice, who iSTScLie SuZ ' """i

'""
was held to have wZI«d^ . u '

T'^"'<*'

(Code applwl
; in » civil case tie ieft/i^untanr teatimony is a waive/ rf the ^ri^i

vi%'rV?J4.'r„;ir?o't":'rve:''.%t:'^''

98ui.72"r(privS^''S'.'?j»-.f".i-<>:
upon a linear dTence whkb i„v^„i,J^Xftranspired between hemlf and Mr W rthrtf

fnfthe s^H "*,''"». J«»t defendants by Uk
J2Sifv.-n?f*

•' *''* •"•'•''«« »f the Stati „d

'ii"^r.i]^'ir^r^.'i^:i-4vS '-• -^ -^-'rcr:-miS:S:
(an accomplice, teatifying for ihe StotaT;i?e^

commumcations w.« testiBed ^J""""""
*^

8S53
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the attomejr ia not waiver, for the Mune reMoa as in (1), tupra; but his
offer of the attonuy'i tutimony as to such specific facta is a waiver, for the
same reason aa in (2), tupra. (4) The client's offer of his own or the attor-
ney's testimony as to a ipte^ commwueation to the attorney ia a waiver as
to all other communications to the attorney ; for the privilege of secret wm-
sultation a intended only as an incidental means of defence, and not as aa
mdependent means of attack, and to use it in the latter character is to afau-
don it in the former. (5) The client's offer of his own or the attorney's
testimony aa to a part of any eommunieatwn to the attorney is a waiver as
to the whole of that communication, on the analogy of the principle of
Completeness (ante, § 2113).

r r

§ 2328. w.iv« by Jolat OUmnu. Agmt*, AMisneea. A waiver at one stage
of a tnal should be final for all further stages ; » and a waiver at ajlrst tZl
should suffice as a waiver for a later trial, since there is no longer any reason
for preservmg secrecy. Where the consultation was had by meral elitnU
jointly, the waiver should be joint for joint statemento, and neither could
waive for the disclosure of the other's statements

; yet neither should be able
to obstruct the other in the disclosure of the latter's own statements.*
Where the consultation was had by an agmt of the client, it is ordinarily
the chant alone who may waive;' but it has been already noticed that for
certain extrajudicial purposes the attorney himself must be regarded as au-
thorized to waive secrecy on behalf of his client {ante, § 2326). Where the
client's interest has been auigntd, it seems proper to say that the privilege
IS transferred to the assignee, for the purpose of waiver, so far as the com-
munications affect merely the realization of the transferred interest: but it
remains with the client so far as they affect any liabUity or right remaining

§ 2329. Watrer by . Deca-^ citonf. Mapwlutlv.. That an execu-
tor or administrator may exercise authority over all the interesta of the
estate left by the client, and yet may not incidentaUy have the right, in the
interest of that estate, to waive the privilege of concealing confidential com-
mimications affecting it. would seem too inconsistent to be maintained
under any system of law. It has, indeed, seldom been maintained for the
present pnvUege; but the denial of this waiver in another field, by some

» 1802, aiwB e. Cmpo, 181 Hus. 88, e"
H. E. DS6 (wkinrforahMuingbeforathePralMtt
Court prareDti claim of priTilega on a baarins
before a Supreme Qourt juatioe).

» There an few rulings : 1848, Bank of Utica
». Meraereau, 3 Barb. Ch. B28, 596 ("Where the
pnnlege belongs to several olieuts, I do not think
any one of them, or even a nuyority, contnry to
the expressed will of the others, can waive the
pnnlege ") ; 1871, Ghahoon e. Com., 21 Oratt
823, 835 (C. J. 8.. and R. 8.. being jointly ini
dieted for conspiracy, met for consultation with
oaoasel

; each had a counsel, bat C. 's was absent •

fc. was counsel for R. 8. ; at the trial, R. 8
fcaving testified to a sutement of C. at the
meeting, C. called L. to testify to C.'s sUtement

;

3264

bat L. claimed the prinlega ; held, that U
conld not tc-Hfy without a waiver by all three,
J. 8. having in ta^t made no waiver : this seems
onaound).

w V'^ol'.P"*'?'" "• ^•"'' J28 Ind. 184. 27
rt. C. 483 (here the agent was deceased).

• The few rulings on this point do not take
thu dutinotion: 1881, Bowman r. Norton. 6
i'U..,''-

'''^ ("mil" fccts to Merle v. Moon.
S 2321, mpra ; Tindal, C. J., would not allow the
assignees, as such, to waive the privilrae on the
bankrupt a behalf)

; 1838, Benjamin ». Coventry.
19 Wend. 853 (waiver may be bv the client A
even though by assignment A's 'interest in the
cause has passed to B ; Branson, J., diss.)
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fX;r '
''''' '^'^'^ ^^ '•>« -" -P'^atic «pudi.Uon of .uch

•iHl la th. «bMn<», thwrfow.ofWSCTn^lii' '!^ T***» •*«• to be wmUd,;
.-UppMr to b. «y g«.«rfo;tJi^Kt^"^C^'«i 'jy

">• «-*^r. th,«Z.'
t»rmin.U with the dmith of the pi*r I mW^i; J^ *'w'"*:l'^ *** ««" i" -J" <*-•

m attl. doubt
,
but it doe. noTlThiffSiKnl^^^K* ^"""'y *° UmTI .nterUin

•gain- th. n«t of kin, «d in .««h . ;rM tT.^^ '*'t"
•?"*"•«• »» ">« "-""torm

ft'tSf^J'""-'*'
belong, to Jh.X,^ o^hiSTt^i JL^d'Sr

°"', ""• *•»• '"•'•"o-
for th. protection of the client's iuteresU In [h. „t1^

' 1"" "*"• "'y *«" "PPly
two pwtie. cWming under th. eltaTtbi n»J^ i T .""" ''"-"'"• ^ ^ "Wch of
to b. . mer. i^bitriy rul. to hoM tlTifSSlV'"*'' ^'?''»^ "'^ " ^''-J^ •*«
other."

' °"'*' "** " briong. to one of them, rather than to t^

<uJ^f2Srrityv!:;i?:r..\nio*:^^^^^ --^^ ^ .» .bun.
life-tia.. .,eroi«rth. pri^W. of K,^hf^rK^' S* ""'^ P*"°" "•>" «»»H »» h".
^iherenoe to it a. to renderTinlSi liurt'l^tl""* 5* ^ P'^«'*«' "A .triot
conflict with the ««,n upon n^TStV^M ^'^i*^^ """« " ''"° •»'««*
r«l«« to thi. eta* of oommnniXM heW l^n, ^!- ^^!f^v"'

"*• """• »<> far „ it
no reuon for conUnniug it wheTo^T^^^i^!^^ '"""

u. ^ *"*'•• "«•'« «»•!»•
Tl«t-ti»o.ydted^wa. quiten^S in olSrLTi!

'''^"'''

L'
"'****• " *•"«"«•

to be girw, th. witiM.' opinion m rX^m«„»^ *^'"»"« »•>• weight which ought
clo.u,« in no way ,efl«,t^ a^n" . ch^Ur S^

^"^^1°" »/ .l""
*^t»'°'. -d hU^

««»ny when giren .erved to protect the^t 17?,^°! "M**?
"'•~'*^- ^he te.ti-

of it The i«ue in the ca«, LZtl^j^^^T^^^ ^,^'^ " * P'""*' deposition
litigant claimed, and. whatew the rwulT Zfv "*'"'"'''?• °' » P«"on under whom each
not prejudicially afccted. 7t Sn^^'' i;y':t'^*•"^^

«»»•'«' "^ the deceased wt^
P«ty must pioT. detrimental to ^. ZZT v!i^k

*''/•""='** *" •" -I'enethi^J

.rrr^LS s-rtiL"'jrir^^«"--^^

' «V..- 1849. Do. » n.-f„.j ,. ,__ _
•5»««e-

/_..• ~"l' •.'?**• l*" "• Hertford. 18 Jar «io

rfrpr-''-rET'/fr-yi£
r. J«ck«on, 9 &»re 387, 398 / n i^nfiST

(waiver by the executor, aIlowl\)le)

;

Can. .- 1893, Htgee v. E.. 3 Eich. Can 304 197(he most diiclose "all that daMedVt thL".
'

«Utiug to ™ch execuUon'-n? 5 • 18M
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mnttm, At PtiTfltMmm
Wiatm, IOSU.U, 71N.

18»7, Wlaten ».

IM (BD h*ir, d*.
Tin*, orotlMrrmnMBtetifi^bntiMtaMimBMr,
mtj waif* ; udlMaas in • will eimt«t. dtW
rjiJT ia iDtMMl M* mi««) ; 1900, Btoeka *.
HoiaM. 175 Uim. lit.M N. I. (01 (nimMit-
•tiTt of • JiimwJ diMt aMjr wiiv* ; qnetadMm) I IIM, Uyau'* Will, 40 lliaB. ^t it
". W. SM (tiM (tionOT who twrniMi • wUl, pw^

'•15.

1M5,

OMM "botWMI dMiMW Udw wC" "
twi«« iMin or aot of kto"). Ctarim; !(»,Wjitom .. IM. Co.. W H. V. •«. M, 1 kTs
104 (MitlMr u oneater, Mr mt im iln, mu
widi« tht pri*iH» aftw tlM pwty't dMith I m3

miM»i<.<^iMib»«.<l..=:^^^5 i^irr'"— ,Cob|»i« tho tootamoBtujr •«»• doekUd
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To«o B (.««fc^): nuVILBoiD C0IIMUNICAT10H8.
*-«Hc m. OOMMUHICATIOKS MTWK« HU8BAKD .HD W,«.

1. In _

ISJ: gs;i:!:r23^,fij;^

«. aoop* of the TMUmoay Mrllag^

BxpMiarlB|ilMr

S. PwBOM rtoklMtad and Btauttod

4. CMMtioa of th« rrtvlton

1. Zn miMal.

fled in th« Se^nt prik«: -Sr
''°°' ^"'^' ^ 2286) i. .mply sati,-

encomBgement by the law
; and th" br,; lat wl"„M°

" ' P"?*' "'•^' °'

«« « probably gwater thaTth* LSfi7*?! ".l^
""" ^ '» bydiscloa-

investi^tion of l^t^ TWe tLmftJ 5* ''""'^^ "'"'' ^ *»"« judicial

bg to^e recognition ofX^t*^X:*° *" "'^ ""- '" ^^i^<^^

JoitiM rtud. on • y,rj difcwntin^^T * t^" ** "**^"" '•^i^onj « court, of
•gainrt tlM other]. So much of thTfc^s^ i^

oompdUng one to twtifj to ftct.

««i-y by lnT.ding it. Mnctity^cXC tj. n^W^ "V"*^"""^"^ *•
mnnlortion. between bo.b.nd and wifoS fl f

**'''»'"'» »' ooufldentW com-
which «.yoce«ion.Uyi^f«„tr^'*^„";j^^^^^^

uiSdS^^'^di^^/rL^^it^e^^^^^^^^—*»l to the pem,e «.d h.ppin«, oTthe^^t J^'?,'' T?'*^"'"* '™^ *•* ««

BM would be wiUing to have hi. wifeLw ^^ *.•" ''°""«"'' ""^'oo.. No
WW.* rte gain, a knowC b7«^n^fle f^Vth^TH^'^^'K* '^ ''"^' '^^ '«"• «"
'^y «d hM unlimited freSoJoft^ toill 2f«^ *^'" '*"'P"'»» »' >>" pri-
«d aroond the flre.ide.

"

*" "" occurrenoo. th.t tnuMpire in hi. home

«*« interest in the preieryation of the ~«^ „f , r ^f* = **"*y '»•• • <»eeply.

-«d inrtitution ofm^^ ; ."d iiZn^^Jr '!!;
"**

'" **" °"''°'«»*noe of ufe

-t.**.. Therefore the law PWhe b.ro t Zh'hv
"** •nwpar.ble from, the marital

denoe b.twe«. husband and wife. Jj t^^^ T^S^L^" '"' ''^'.°* ""» -»«-

^^W '*''*'*"'*"J CPwmunication. between



I m» PBmLlOED C0M1IUK1CATI0N8. [Cw^, lXxxi
«h»m to ba ineompalnt mattor for aitlMr «rf Uimd to •ximim m -»—

-

--„

they. .0 ui. .„ .fs^wrt2;nu^'j^2r^^ iv!^" ""»? "* ""^

»

M »• tamUy drew ,0 BMiMMjr to rwry mlUnietvd oiriliMd loeiatx.'

§2333. «.toryolth«ftWtoi«. The privilege for communicationg between

S!, .t?^
" K^ ' "7"°° ^''' "'' y«* »^« '«» ^ »>« definitely recogS

cation ,s found;
'
and yet the explicit statement of the privilege aaadiaSctone from any other rule, did not come in EngUnd until fhe .tTutTry^^ofthe Common Law PnKe.lure Act. juat aa the aeoond half of the IgJSZb^nmg . The explanation of the paradox i. that until that «me theZa^n"

ZITh r "^r"T**""' '^'^«'" hu-bandand wife had not beenEly
TZT '7^,*^\°*»'" PrivUege of hu.b«,d or wife not to teSWnJ
XTnT; V'5'oooJ''"

••'*"' P^^'«8« '^ fully eatabliahedbTtreS

altrt w« ;r '
?• ^^T-

^"* •""'« '^' ^"*°'» ^"""^ «lvancXr ?U«S A i
^^^ °' protecting domestic confidence by prohibiting the"

Tr^n tT^r""
^'""''

^. ?5^'^ '° "'»'«' "»"'•• «'« '~« policy of thepresent privilege was perceived, and yet it was not enforced inVhe shane of

Zn'suhe ott;'
'"""

!?•'
oW-tablish«i pi-.-ilege of each not toTtify

tTt is S^i^ LT '^'*^, " '"*"""'*^ ^ **»« »"•*• That the two are dii^

the l^«S;?h,f > ^^,^T^^ .°°* ^ ^^^y "Kainst the other is broader in

the r^ct ttr? r ^ "^ '"'" °"^*^ confidence, and is narrower in

toa^l tf
"PP^" °"'^ *" ^"'^"""y ***^«"« ••» if t««o' and adver.^to a party to the cause or to one in an equivalent position. Neverthelew thipnvJege against adverse testimony remained for a long timlSoneli

t

recognition
;
and not unnaturally, for two reasons. In the first pk^iL th^great majority of instances in which it was desired to make aX«;^ herhusband's communications, he was an adverse party. «i.^ ,.,. 10^X^8^^

tW I'r"'?" ''^''" ^^"""^y servedVquahy t. LSh^e^^tthat sortof heradverse testimony as against any other, in the seco^dTrethe other instances where it might be d3sired that she 8^0'^ Tveal hScommunications would oMinarily be those in which he himself deTiS her

• A. Uto M 1862. Mr. J. Erl., in SUpleton Sl^bShed "
"'" °"^ ^ "'^"^ " "'"'' f**

8268
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U—t «««.»!. :

inu« lliew ranuined onlj one utiution, and that tho

5^rrzLS':s^ ;5"Hr •^.'i?
"'"""^'^i''^Xt

ii^his^Si^ ,t^.« ?rr,1""T^r• '»"""' "• ""•""

p™» . hu.b.„d« wife (««.. 5 607), whfl. th. pri.y »T..TlySS
•nothw d.lft™« i, that the di.q„.lilictio„ Z.ii^^T^^A ,!""
iiraro. ol the hiuband or wife <mt. t. mnrLi.T .?^ "^ ° *'"* "
not (fo«, 5 2341) ' '•

^''' "" P""" privilege en-

tbiro^''ii°":.° !^""^ "".f?"' """'*' '" '»»»'»i»lio.. end•M pnvuq;, .guMt «j„^ ^„,„, uxmm, io geoeiel (««,, ;; 2227-

,
!,iS;r'wi"hiT"C"5l';"ia, » '-a*fs? ™s ."i" i^» •> -'k

in. ra. i!s. ew™ (b.. u,, ,M!rS'Z m* '
'
^'~"' ' "'"-'"• •' '" »'».

saw
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1 2334 PRIVILEGED COMMUNICATIONS. [Chap. LXXXI

r^nte ifSs"'W^ '^'^
.T^"^ '" f"^^^ ^"*^ '^' ''"t°'y °' the rule*

««/<.. § 233,.). One of the pmctical differences between them is that theformer app.es only where the testimony is adverse, i. e. where the otherspouse ,s either a party or in an equivalent position (ante. § 2234). while the

Another difference is that the former may cease with the death or divorceof the spouse against whom the testimony may be offered (ante 8 223?fwhile the latter is perpetual (post, § 2341> Another and sti^rm^r! imStant difference is that the former prohibits the spouse's adverse testSv
regardless of the source of knowledge, while theYatter crvrLrSedge obtained through the confidence of the marriage relation The twoprivileges have practically nothing in common, eithef in pobcy or in rukand their complete separation needs repeated emphasis before the po^sibU ty'of confusion can be cleared away.'

i»»awinij

nnSn flT^
enactments dealing with the present privilege are commonlyunited m the same enactment with the marital disqualification and the othermarital privilege, and their interpretation cannot be always accurate^ madewithout comparing the entire enactment.* The ensuing examinaTion oHhep^sent privilege is made with reference to these statutes.* In a few in!

2. Scope of the TMtimony PrivUeged.

§ 2336 Knowledge obtained In Confldence. Bxpre.. or ImnU^l Th«essence of the privilege is to protect confidences^ly. T^isl^ itaWvrequired by the very nature of this class of privilegesV^.l TO Thepurpose IS to insure subjectively the free and unreftrJned secrecy of dm!mumcation. divested of any apprehension of compulsory disclosTrJ and"fthe communication is not intended to be a secret one. the priS'has noapplication to it. The chief question must be, for the presentpS merely

marital communications, until the contrary appears or wbPtJ,»r ^Zi.!,

^ritue^ U ^"r°" °' '''--' shouldVr^n' tI;^tn%lltin^gt:privUege. It would seem proper to hold that aU marital communications areby implication confidential, and that the contrary intention musJS made L

V "p Q«w "•• .?"'"*".•„ "" Mass. 177, 65K. E. 991 (pnvilege still obtains in offering|v .lence under St. 1896, c. 445, quote.1 aJ,
l«i5 H

»'•'?"'*"'« <=.«rta>n hearsay evidence)
1897, Hopkins V. Gnmshaw, 165 U S 342 17Hup. 401 (the privilege is not abolished by 'the
statute

; yet the dictum that the last provi^ i,,

LnJ ""'".''' ?"*''"*' *••* preceding section, and

«d) •" °
'^"'*' "'"' '" ^'^'^''' «"""

ia7*fl ^wn'i*''"^^ "• ^^''"K"'^. 53 Mo. 398, 409 ;1878, Willis i>. Gammili, 67 id. 730, 731

« <j\5** 1*5' °P'"T °f '^"y}"'' ^'- J- inMercer

» ^' • P"'^'y quoted anU, § 2.332
• TL_i statutes have therefore been collected

in one place (ante, § 488).
• In the following cases, sundry interpre-

tations are made of the effect of the local

!ir'p"'"i.i?^'- ^r'*'"
"•,Warner, 117 Cal. 637,

49 rac. 841 (privilege applies to criminal cases)

;

8260
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appear by the circumstances of any given instance. Looking at the habits of
married persons and the infrequency of express injunctions of secrecy, this
implication of confidence seems more consonant with the facts of life. Such
is practically the general judicial attitude, in spite of apparent differences of
phrasing

:

1830, Carr, J., in RMn v. King, 2 Leigh 140, 144 :
" Suppose it proved that the decla-

rations were go made [in the family's presence] and no secrecy enjoined ; would it follow
that the husband wished or expected they should be divulged? Are we to say that every
word spoken in the thoughtless, careless confidence of the domestic circle is free for public
disclosure unless secrecy be enjoined ? Is not the converse of this proposition true ?
And would it not have a most mischievous effect, would it not seriously break in upon
that confidence which is the charm of domestic life, if men should from our decisions
have cause to fear that after they were in their graves their reputation might be injured
and their children ruined by the declarations they had made in the bosoms of their fam-
ilies? This freedom from restraint or apprehension in the intercourse of one's own fire-
side seems to me so necessary to the quiet and repose of society that I am fearful of
trenching upon it in the slightest degree."

1833, Daniel, J., iii Hester v. Hester, 4 Dev. 228, 230: "The sanctity of such [confi-
dential] communications will be protected. Persons connected by maniage Ue have, as
was said at the bar, the right to think aloud in the presence of each other. But the
question remains, what communications are to be deemed confidential? Not those we
think, which are made to the wife to be by her communicated to others ; nor those which
tte husband makes to the wife as to a matter of fact upon which a thing is to operate after
hu death, when it must be the wish of the husband that the operation should be according
to the truth of the fact as establUhed by his declaration. Suppose a husband to disclose
to his wife that he has given to one of their children a horse, can she not after his death
prove that as against the executor? ... The same reason equally applies when from the
subject of the conversation it is obvious he did not wish it concealed, but on the contrary
must have desired to make it known, and through her, it he found no other means of
doing so."

1872, Sargent, J. , in Clements v. MarsUm, 52 N. H. 31, 38 (allowing the wife to testify to
the expenditures made by her for her husband on account of the defendant's intestate and
to conversations in her presence between the latter and the husband) : " This violation of
marital confidence must be something confided by one to the other simply and specially as
husband or wife, and not what would be communicated to any other person under the
same circumstances. In this case the wife acted as the husband's agent and kept his
money and knew how it was expended; but all the communications made to her were
made to her as such agent, just as he would have made the same communications to any
other agent doing the same business. There was no confidential communication between
them as husband and wife, but simply the ordinary communications between principal and
agent; and the communications would be no more confidential than those between any
other principal and agent. . . . Allowing f e wife to testify for or against her husband,
in any case where a stranger would have been a competent witness, seems to be the rule
now

;
and, in that view of the case, nothing should be excluded except something that is

strictly confidential, and not only so but communicated in strict marital confidence "

1878, Green, President, in WhUe v. Perry, 14 W. Va. 66, 80: " Where there is not even
a seeming confidence, when the act done or declaration made by the husband, so far from
being private or confidential, is designedly public at the time, and from its nature must
have been intended to be afterwards public, there is no interest of the marriage relation
or of society which in the absence of all interest of the husband or wife requires the lat-
ter to be precluded from testifying between other parties to such act or declaration not
affecting the character or person of her husband.

"

3261
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The circumstances which will negaUve this implication of secrecv m„,f nfcourse va^r with the particular case. Commonly, the Z»T^If TS-

1

person within hearing will negative a marital confidence 1 Z^i, •^-
. i'ltran»mu»on of the communication to a Th rTTrsT' BifJ; ^' T""^'^scarcely possible.i

person. But fixed rules are

-hL""*
'""<"''''? ciUtioDs include tho« rulinmwhich construe the statutes expiwwly mmkine »requirement of confidentiality, m well sTthSsJwmch apply the principle of confidentiality to

M All MW^'T ^"^ Sumneri,. Cooke,
01 Ala. 621 ("the line of separation . . is

ZT^%°L"fr:^'"' definite enough for' .
J?n ,

'
' \^i' ?<>f>l<"' «-• Tweedy. 71 id. 202210 certain deed-tran«apHnn. .u.'iA^,,'2:0(c;;tain d;^-."t;anL.io;ranL^%oi;er Llr. ^'^^? i-t-tute exefudr-any ••^^:

closed)
;
1886, Owen v. State 78 i? 425 432 N W 7„"i

'', ^"«'" ^ ^^"S"'*. " id -^87
("any transaction or communication tetween tmnZ.'*! • TTJ""?"'?"™' "expUnator; ofhusUnd and wife whi,.!, .1™. ...»._ ^^*,««n transactions, held admusible^ . ir/«^.. ,L«

1883, State ». Middleham, 62 la. 150, 17 N W«« (exclamations to others in the defendint-;
presence, „ to the defendant'. mutSer of h". st',..

rsSV'ln.l'^i;.'" 2,°' ""de to the defendantf^
1897. AUbrighti,. Hannah, 103 id. 98. 72NW
fathe™rtTe"h" Sf'r" *'"' -*''' '"d he;

lOii u u '""'fnd's presence, admitted) •

^. W. 689 (the statute excludes "anv" ™m
Diunieation) : Wright » Wri^ki Vi^ "^1

any transaction or communication betweentusUnd and wife which does not on Tta"rceappear to have been intended to be public or to

Spivey r. Platon 29 Art 803, 607 (a wife*;

«f^i."TV° ""f^'y transactions by the husUnd
H.'i.i'"'?,P?I"-fi.'«'?*"«<l)i 1884. Nolen"

tn.n«.ctio„s-,' hewXS)
; ^^^^Ts^^

fpr?ff.^m?ntayfS-ht3

herT, -file^.. 1888%'^^,^^='^^°

t^?h;. k''.'*^v"
'-''• "« (Promise^a ^th husband on borrowing moSey from the tifl,held no more privileged than a promissor^

pablic at'th; time: a^dTrom '2! naJuTT^

ttl? „i:':t'te-Zfe'> •" cfnfident/.rik ^^^m^afiL" P~t^"t'h«tt"^l?„*°
""

their natni^'-rWinduZ-anrrrrwhicS
came to her knowledge in consequence of the

opponent in conversation with the husband?-

(wT/r/h'^i: ^"J^'- P'tter^n, « Ini'

tin il'.'?*
husband's statementa to a thiS

urn n^m^'
'"fes presence, not privilegedh1873 Onffin B. Smith, 45 id. 366 (same) • 1876Denbp ..Wright, 53 id. 226 («me) • 187SFloyd „. Mille" 61 id. 224. 235 (wme/- \tl^'Smith,. Smith. 77 id. 80, 82 (the hn"uid'sll^toxication, not within the privile«) • 1882Schmied u. Frank, 86 i-' m^ oi??!LLl.t^.

oon-

r AU; 659 ' pnvate conversations" held tJ,include the hus&and's ratificatioMn private rf

n?»ti^ hv th« Jr'^''«'''PP"*d to commu.

fidth i^ti'^fc J"5! " "S*"*' showing good

f"nLu-^87w'*"lf P'rr»««"> of fheTlenoant)
, 1873. Jacobs v. Hesler. 113 Mass. 167160 (convemafinn in «!,. : . .. . •

•""•

_-,-.,.„... uvt, wiiuin Tue pnvileiFei • 1889
Schmied v. Frank. 86 i<l 250, 257 ^tatemenfi i«nT"'' '

'" f •"!'•""" "• """r. 113 Mass. 167made between them in .egard 'to a puth'r by cMd«n"nT"™ '" *'"' P"^"** »' theryoung

Z.n kTv."*' "r"'
privileged

;
" th'e aut^rity vate'V ^^L^J"'^ ""^ •"*"«<"'. held '-pn?pven by the wife to the husbaid to transact her 197,J ' J"!' %y°*» "• Bennett. 114 id. 424

business is nnf ,.onBj»_.:.i^ ."'.
'™nsaa ner 427 (similar to Dexter v. Booth L„r^\ . ib«'

Drew V. Tarh.n iir ij "S? ,',*H?^'' ???6.

„-.-.. -J ,„„ „.,„ ^„ j„g nusuand to transact hprEusm^s, IS not confidential nor intende^'-tot

Soufd y -Jl." ""*"?*d to be known, andwouia be worthless unless known "I- J8«<»SedK^ick „. Tucker. 90 id. 271; 281 fwife^;testimonj; to agreements with the husUn] as toproperty mtoresto, admitted) ; 1886 Bcitma„ v

m^de fn a thF^"''''*' "?' 'PP"«<' '" "tetemints

U^ Mto ,h''f,P*.'?"",P"»*°'=«' "ft^r a rob-"^ry. as to the identity of an assailant) ; louxi
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Dn>; .. Tarb^lir 117\d.T iS)'-' Jg'?',''

"« to ;::™r''
^'^

ii
''^ (^-^e-^tionpS

!?/„ fiP^y """'y borrowed, excluded! T 1881Fay V. Guynon, 131 id. 31, 33 (conveniation^inthe presence of the wife's sister whTh^^'^

the wff.v" ?• *° («<!'j«°?tions of pain made inthe wife s presence, adm tted) ; 1887 Com 1,Hayes, 45 id. 289, 293, 14 N. E. 161 (a wife^

TmcT *°r'!"'
'"'"»'«* " agent, eiclul^

1880, Com. i>. Cleary, 152 id. 491 21 V P ail
a husband's prohibition to the wif^'to Si

,!I .1 l 1. '.f- ^' '*be privilege not apoliedto the husband's commnniSition to his wi?e inthe presence of a daughter fourteen ye.™ old!
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In many jumdictions this fundamental element of confidence » not ex.presBly named m the Btatutoiy enactment ; it privileges "any communic^

who wu not ahown to have heard it) ; 19C0.
Foller V. Fuller, 177 id. 184. 68 N. E. 688 (thi
pnvilege anplied to an ordinary private conrer-
Jtion); i^jMwoM.. 1874, Herrick v. CWell, 29
Mich. 47, 49 (the privilege does not cover admia-
•lona by the hasband to a third peraon, in the
wife'a presence

; 1884, Hut.t v. &ton. 66 id
882. Sie, 21 N. W. 429 (ti.e privilege do^ „oi
cover oontracta between them aa to neparate
property, when the parties are competent in

W-'
«'*^„«'f ''t'»f»tioi.); 1896. HagSman v.

Vfigtat. 108 id. 192, 65 N. W. 768 (aelivery ofa mortgage by a wife to her husband, with in-
StniCtlOna to ilnlivop it- t/^ t^l.« ^l.:^a.:ir ^«. •

lina: 1838, Hester v. Hester, 4 Dev. 228 (thehusUnd a remarka of dissatisfaction with his willand of an iuiantion to call in ueighbore to helohim revise it. held not confidential • n„o2S~pra)
; 1861, Oaskill v. King. 12 Ired.'iT 2W

i .r^ '
*?1";u">' ^ ""• husband's handing hera deed and telUn? her to record it for A. whenshe PlewfJ. •<Wtt«l), 1893, Toole „. Tool"

L«o„'i„^-.\hV"' '•'.^- ^- "2 (communi:

?t<.?V. . ^^Si P^"""' pre^nce, admitted):
1896, State r Brittain. 117 Id. 783. 28 8. E. 433

i?^3Sf?!''?.»l'."?/'X«
'^'f- to • huaUnd, ex-

tation on her part that the dm* n"S!fn S.*'.v^li'i'f._E".'"'««« .">!'» M. matters,^Im ^ v", ^i. *'V" ''« communication
wonid be disclosed ") j 1897, McKenzie v. Lau-

tfn"JjT' "r^ "*•„'".• " ^- W. 489 (aliena-
tion of the wifes affections

; testimony by the
husband excluded)

; 1908, Chaddock v. Chad-
dock, - ,d. _ , 96 N. W. 972 (deed trana-
action; no point decided); Uinnetota: 1886.
Leppla V. Tr.bane Co., 35 Minn. 310, 29 N W
127 (• rommunication," in the statute, include*

all conversations between husband and wife
tnough on subjecU not confidential in their

l^T-i,'
"9«. ^"'•t'om V. R Co.. 81 id tS'

S,,!!: 7- 268 (same; "except perhap, thos^which from their very nature wVre ertdently
intended to be eommnnicated to others"/-
iJ«««W«.- 1870, Whitfield I,. Whitfield, 44
Misa. ^4. 262 (a widow allowed to testify to herbusband a management of slaves, as " facto not
in their nature confidential ") ; 1896. Saffold v.

h^^^JV&^^°i ".^- P (converaation.

i5 HLv^'
husband and the deceased opponent,

admitted); MuMuri: 1874. Barrier e. Carrier
68 Mo. 222. 234 (letter froi a husUid toth;wue on » matter of business unspecified, heldnot a confidential communication"); 1899Long r. Martin, 162 id. 668, 64 S. W 473
(communications in a third peraon'a presence
admitted); AVw Hamptkire: 18'<3. Pike v

?erT ".J- ^- '"• ^ (^^^"=" ^^^ ^™ tober knowledge from other sources, and not bv
^i^S'^y}"

situation as a wife," admissible)

;

1889, Aiken o. Gale, 87 id. 494, 600 (knowledge

JZ'^ ?''r§''..'=?'"!j'™««> '•'""-'"''"tioSS
from her husband, inadmissible) ; 1872, Clem-
ents V Marston, 62 id. 31, 38 (quoted mp^-
li. 311 (husband and wife as trustees; their
communications respecting the trust property,
held not confidential; a trustee "can have ni
secrets or confidences respecting the trust prop-

Hill 63 (criminal converaation
; like the next

^{i. **.?'• Chamberlain v. P^ple, 23 NY
85, 89 (divorce; ;he wife's testimony to her

'iMa" P ^J"**' ' ^l"^ P''""' ""t privileged)

;

1888 Parkhnrst v. Berdell, 110 id. 386, 393 18
«. K. 123 ("not all communications made
between husband and wife when alone" are in-cluded

; but only such as are " expressly made
confidentuil " or are " of a confidential nitiue or

3208

whether confidential or not ; here held tocover
• contract made between the husband and athird person)

; 1856, Stober v. McCarter, 4 Oh
at. 618, 623 (preceding case limited to a

to non-confidentisf facts, other than convena-
tiOM

; lUie rule for conversations left undecided )

:

1877, Dnval v. Davey, 32 id. 604. 609 (the
statuto doesflot exclude the husband's testimony
to defamatory words uttered to the wife in his
presence); 1878, Bean v. Green, 83 id. 444, 447
(the wife s testimony in action for loss of sup-
port by fnmishing liquor to the husband ad
mittedj; 1881. jfcCaJne v. Miller. 36 "d.' 596
(a spouse may testify to the " known presence,

?S? £ *" kno^'edg* of rach third person ")
1881, Stevenson v. Morris, 37 id. 11, 19 (a wife'i
testimony to the husband's directions, when

ifiw' Ji^
'"'•

4SL*? » trespass, excluded);
1883, Sessions v. Trevitt. 39 id. 269, 267 (testi-mony admissible, where a third person waa
present, even though he has die.1) ; Pmnml.
^r«A*f?l^'?'^ "• Vanartsdalen. 4 Pallt.
384, 374 ("the rule la the same, in ito spirit and
extent, aa that which excludes confidential com-
mumcations made by a client to an attorney" •

here admitting the wife's testimony to the hua^bands transactions with a tenant) ; 1867, Hit-ner s Appeal, 64 id. 110, 111, 117 (reconcilUtion
being a fact sufficient to avoid a deed of sepa-
ration, a widow was not allowed to testify to
cohabitation with the deceased husband after

!!JSr«"S°!ir'
Thompwn and Agnew, JJ., diss.)

;

1868, PeiflTer v. Lytle, 68 id. 386, 392 (commu-

?M, b'uu, ?' "i advancement, admitted);
1881. Robbs Appeal. 98 id. 601, 503 ("ordinary
DusineM transactions and conversationa in which
others have participated," not incluH^) • 1887
Brock ». Brock, 116 id. 109, 113, 9 Atl. 486

iiTJ?'? J
"""""^ communications, excluded)

;

1.? "M/f"' ": ^'™'''ey. "7 id- 283, 292, id
Atl. 884 (certoin transactions, admitted) ; 1896

St'tr-i?"*?!?
"0 id. 71, 82 Atl. 678 (an avowaby the husband tJ the wife of his marital mis-

conduct and of hia intention to persist in it, ad-

S.'^^ '„i?'^
Dumbach v. Bishop, 183 id. 602,

89 Atl. 38 (transactions between the wife, husl
band and a third person, received); Jlhode
Inland: 1879, Campbell v. Chace, 12 R. hm
[pnvUege held applicable to communication*
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tions. Others have literally appli^ thT^n^.^
,*^/=°°«<J«'»t"'J communica-

allowed toc^ate an intoJabK^mlwrtt lli^^^ " *•»•"

tions. No justification for such an exte^ion oiTh« n
^^^^^ communica.

attempted, and it must be suddos^ tW?K°\ ? P"'''^^«^ ^" «^" »*«
nated in inadvertence. It L JJlJetuI^o ^ ''^'r^

P^'^'-i^g o"gi-
that all mariUl communicatioK^uK plT^T 1" "'«!'^ °°"*=«''>

the contrary appears; but if the c^ntraVrp^r the~
° '^"'*^ ""'"

recognizing the privUege.
^PPears, there u no reason for

made in the pre«nce of • thiid penon) • Souik

S2i, 339 ( h« former statute of lg«6 excluSiaicommunications," held to " prewrve the nri?5
8h«»;k ?a^pK ii'cL™."ti» iS^a^tl-

-....— .. i„,guaua, 11 uumpb. 665. 6M (th,

U rt.^*^ *^f"°' "" •Emitted' f„ iJS.!<• -anu of bia will to prove hU ' conduct .nrfcou«r«tion" evidencing inaan^tv^'tt. T..

Heal Sio r*'
K""1™»«1> » Mitchell, rMead M» (a wife not admittM to Drove aTn^

b^nd in f."hi^f
'' *'^* "t'temenu to her ho.:

IsSft Air '"* E"*"" • preaence, admiaaJbleT1886, A!l.son r. fiarrow, 8 id. 414 418 (im..'1868 German v. German, 7 id. 180 18W„ii
TZt i'srT'rr

-i ""ve^rto'nV^rciuaeai
i isn, Sute v. McAu ey, 4 Heisk 424

h.Aif^^' ''*''* "" provable by the wife who

1878, Patton v. Wilaon, 2 lea 101 imiiL
wife's testimony that she «.w document^ andmoney in the huatend's possession,7xdSd^^

f4,^he^^^turr;?aU°";!'ir''»
of thjs case the autute of 1879, (Uel^''C bTri4TS?6Vt'h*'''r'^''''''"«*^-

B^'

£baifa^Ti:^rerrcC.^?'
<*, . 1 a. w. J70{"all secret confidential rfiaolosuiv, and communications between t^ hi«band and wife the publication of which wouldbetmy conjugal confidence and trust and tend oproduce discord in the familv ar? n^hiK^li

"

from di«;losure, and
"
«lU„Le7i P"^''?'"^

presence ot t,J\:^„^^:^, ':^ZlSr>^
II™^ ^"' "'."^ " confidential character "areadmiasible

; and, further than this tZ f.^f ,each case must largely control • T'J .
*? °'

Tex. 101. Tie, ' 16 8 •W 7ol,t^
"""''?"'80 Tex.

MB oorT^" V *! ^toin r. Bowman, li P«t

tbli h.
l*i'n»>»nd> «ln,i«iion.

"
'«.; J^ft

1878. White „. Per?^.r?4 ?^' Z Se^^'^T
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which confidences will be fmelv^v!!. 7"
.

","'^ '" consequence of

therefore extends only to S„Eh •"' ''''^^'^^- '^^' P'"'^''"""

reasoning being anZUtrtrtXr'; *»;'••-'««"«=««. «ot acts. -the
^mnjunLuonS betwralte^Inrcirir S^Sl" ^t",

''"

the statute in some jurisdictions Pvt«n^. * ; ^ '• Nevertheless.

to knowledge of any factTcqS in 1^^^^^^^^ ^V^ "^ " ''"''^"•^tions." or

«ght some plausibVin tirextLnIt Te ;^^^^^^^^ '

^""^ *''«- « »» ^^t
which the husband or wifeTsires a'i ^L

^'^^""fi'^"*^^. '^ may be argued,

the privilege is designate sZi ml.L"" ^f""
"PI''^'^«"«'°» ^^'i'^h

able for conduct asYr utt^^^^; t, /"'T*^ ""u*"
'"^"^"^ ''^ '^««'-

secret journey must Z eouX^ "'''"P^^' ° ^"'''""'^ intending a

preparations 'of accoutSLtfT co"
'"""^-^'^ '"'''°«"'« «^ ' is

obliged, under pain of disclosure bvli'i
'°'°'»»"'<=''"°°« of Plan. To be

destination is no more Tn.^r,,.^
legal process, to renmin dumb as to his

obliged to conceal ht Se'andM rf? r^"''"''
^'^«" ^« ^e

garb from the wife's ins^ tSn Mu," nlt^eTS ""'
J"^ *"^^"'"«

for the latter as for the former ? AnHi .

conhdence be as desirable

equally with every uLrardo„etnrer^^^^
""^ "'* °' '"'"^^"'^ P"^'-^^'

the maintenance of that priVar? I^ ho^T^ '"^^"^^

logic of one Court, must noTthe^Jw assume That ^'^^''T'''
^''''«"«

a crime in the presence of hLwSeexcltTn.J «^'^*"'' wiU commit
marital relation ? "

» The difficuTtv wkh fv.^

'°"'''^'"*=*' ^'^"''^'^ ^^^ *he

much. It requires qmte ^ e£X^^^^^^^^ '' '^''' '' P'°^«« ^oo

to the testimony of a son Tr iZe/oTl f
""' P"^"''«^ ^ '"'"''^^'^

merely to this, [hat overman ^uld of .
^'''°'T '''^''''- '^ ''""^""t^

of his family should wkLrA7,^ f
°"«« '""'^h Prefer that no member

doings of the CLlf ?hL snr"?'""7'****'**^°l*«« '^' private

the principle ofTrivHL coZunfr T^*^ =
^"' '*

'^ ""' «* ^1 ^hat
(ante % 228';^ Tkl • •?

*=°™'»'""eation8 has ever assumed as its coal

S; ft'it nothi„rfteTm?; "^^'^^ '^^^"«" «^ "^-^-^^
child, nothing forbroLr a^^silrr Lhinrf

'""^ '"' P"""' ""^^

the peculiar fnterest of theta^'SS L'omLT l^r^t- J*
^

quires unrestricted confidence; and thereforeihat rpW.n ,
'
""^'"^ '^

and those confidences «lone which sorinH^n .k ,

*^°"' " ^'°^'^^
Domestic conduct tht«rW 7.nl /l^,^ u

*^"* '''^"°" "« protected,

the confidencer;owa"rtwLlrr "^
^T"*^

^"^ confidential, but

particular. It i oZ so far as Zl^^ t^''
"""^ ""' ^"^""^^ *''« ^*^« i"

Wife (or husband) thaVi: XTsSX^vJ^r^ ^""^^^"^ °^ '' ^° *^^«

doiiSToiTirs^r^^^^^^ r"««r -* ^^^^^ *°

particular act or conduct marintcttltlh: llb^T^Z
VOL. IV.—

6

' Ro88, C. J., in French ». W.re, 65 Vt. 338, 347. 26 Atl. 1096,
3266



«2337 PRIVILEGED COMMUNICATIONS. [Ci..p LXXXI

munications. neverthele88 it is always conceivabfc »Lt »J^ u
" *'°'"'

circumstances be made part ot Vrll
''*""*'™ '•"' t»»ey may by special

te«t would perhapTriCct Je
1""T" J" '""°t^ "^ P"«'''«

doing of an act by the huE? n,/ /.
"' ^°**^^'' *•">' ^he mere

of it by him • foH i!Z^^ 2^ T^M"^""^ " ""^ " communication

disclosL. The« 1sti:tmetw in ^e ''^^ '" ''' "'' °' *'*

wife's presence or attenUo^ wrth th^^w«.?%?^ °^ *° '"^'^''""^ «' »»»«

her knowledge. ExcTpt in such c^!, Ji
•?"°«'"8 "'" *«=* ''»"''tJy *^

but an utterfnce oJTords s^eT^r oS oTr ""' '"^*''^
this principle is illustrated in^he JoZtog ^sa^ f

""^ '"'^'' °'

inl'S^i7o;^tlLtL'^":?ri;'th^-^^^^^^^ -n.. .xMbitio„of «nUyo,
•nd confidence of the maim™ mllttln . u

*' ""'* "'"'*'•' ?«»»«'»» »»>• Priv«c»

to h.ve b«,n violated w.8 JuhSl^oXtZVT'"':, ^''! '"'• '"«'" *• "PP"*^
married life might re.t .«c»Tut„ . bLtof^'.*."'!"^*'''' ?'"':'*'7 oondj^
which the parties may elect to di^loaeTn^tIT •'"*,*™"' •°'' «'•»«• to matter,
matten, should not come to theSt^hJeh^^ iT Ti, " "" P^°'''^*^ *° "^"J*' that
Md disregard of the bond of »JL and c^nflZ ^l**

** ^'* "'' '^""'"t * d»turb.nc
it ha. not been applied to Mv^^ter ihTch 2*7 ^ Tf ^^ ''""'^ P"'" therefore
public, by doing or „yi„g if ^ p^„ '

of thi^
** fore«mple ha. elected to make

cannot be applied to thJ wWch ^-?^ i^ ^"°^ »'°''«f """ ^i. wife j M,d it

worldaswelfL to hi, wl limldtL.r'V^'r '* •"«^t»»'ly exhibit.' to tl^.

whether to reveal them or not Butt^irv •

'"'' T' '"""^' ""* ^' """y <*««

( ol!f°"'P»""'«»."<>°'«of thi. rulings cited a»&.

iVa"?-!!' S^'-'^'S-" "'«• Pool*"". Stanley122 Cal. 666, 65 Pac. 606 (delivery of « deeSnot a " commumcation")
; IMriJlfColuS:

/' »L.V." • "^^ """**". 12 D. C. 498, 647

w^a m.n/f"""* *•?' "'"''' '"dicate that^ewas a man of unsoand mind," allowed • anoted

jLktn',' TJlT^"*^'^\1l^\-^) ; 1M9
cover, " any fact wind, came ?o'hlfk&l: L"l),"f i^i'"" /"! """"y '^ ^y the Pby re«wu of the conHdential relation of hushfS ^./J^'","^"^ I

*'^"» ""» f"""J «nd Vand wife '
: iHfto Af.i...

•»" "> uusuana tlie defendant : the H«f«t>j.n»'. _;/•_ __..

. .„, ,a,;i wnicu came to her knn»l,«)«>

.?d'Tf^^^'^V6^"?^,":'
"•''«- "'hTsS

60ir609'6/r\'">.L'1"'
«-^™™" "^t^^^

th.l . „-r JJ' hu-band not allowed to testifv

«"tJ^Kfr*4r?oteer '''":'-"
that her silence will«„ot*°J1isclo,«r t^-Jle"
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«« ^STf disadvantage, as that what d..>ay« will not be repeated I • 1870 q».„r»,.j-
Murphy. 63 id. 41irri6 (testimony by^fti
elchL ''tr'n^ 7'"' "" ">' the VusbJ^it
J^„ i^' °* Pn^lege covers "facts ascer'

^u.^"?T /'r°'?
°f,'""=h eonfidenti^ J^J.course )j Jlhnmt: 1896. Griffith » n,.iaui!

T \!^-^V* '"f- «• 820 (acuTseLbusft

>laintiff

tept bvfh. Xf r T : " .""* ""> '<"""1 and kethe defendant; the defendant's wife not admis-

dealing with thr money in her presence) • 1893

(the fact of imparting a loathsome disease not

iWflJ'k '77'Jw^rri.""''.''-
«^"'-^' w"», 46 N. JS 772 (that the w fe, testifyine hadbeen taken by the neck by the CCf ipd
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A^^oned.comJllyT^TlLMnrr'''^'*'''''' n.ay exceptionally be

spouse upon the othei

"

* "'' comm««on of an injury by one

din?on''e\7«rtXTfy";^rr\r"''^'^^ ™'« '^^'^^

rule suffered also an exception! andpS' "" """ ''" ^''^ P"*"-^

ileS htd Srp,lr'tt'X"'"'''"'°'^."'="«"'^^^^ *»»« P--tpriv-
wafsadmiSi'Sns or/^^^^^^

*•>« ''-»«''d was' al-

it was admitted for th^ plai^tiffTh« 1 rT'*? ^'"*^'' ^ ^730). So far as

a waiver
;
but so f„ as £utd fo S.e d'fVf'"' '* "^^^ ^ '"""^^ «

^cognition of an exce^ .„d pXe^' ' ""'" '""' '"^"*' ''^

compelled to foige a eipi.ture, .dmitted. mh).becau« uot . communiation, mrtW^^i?

IM1 iS^l" ""£? P'"P«'*y. •dmitted)
;
/(«™

doe. not cover the f.ct ,.f .T 't;f "> .^'Al P"T''«P'

mTrm'/'**'^-^'"'*' •• M«C«rter. 4 Oh. St.

Sitim^J'"'.'5f^"« '^ ""'»«» toadivoi^a*';teatimony; the .urvivor-. teatimony may in

dnrinJT^^'*"'' l"?*? «""«»tion^oS>urtn.dwing coverture which do not violat?d^l«df
jooi, nomana v. Hay, 12 la. 270 Vthe'nriVii^

confidence or iiyare bia reputation) • ISsTHnU,

(the privilem d». n„; ".'- J?^ ." ?• *• 103 «we'. Estate. 28 ItSK '10, ,0

V. Van Garder, 69 id. "l7F'l«2''i<r v^'w*??!
(the privilege doe. not clv'r a'hlK tl.h?
Ck ^b'?k^'" ""*': ^''»«"- 1»M^ StataBank e. Hutchuuon, 62 Kan. 9, 61 pic 448

sr^^&heVjEs^^H'hriL-Jh^rS •
¥"?'^°^"

'"^^^.t-ssiii .":s'..rs"'
- '>-. or^oSiw^

292 (the pnvJege doe. not cover K.U known M„7ii
'^"^">''« •fleeting the ehancter "in.o^otLrmeanao,..^....-;^^

^S^f^S^H^S '^^SS^V^!!" =

• rrni.. .t ^'' ""*" °<" •»"" taiU known
M rult kmT"" "' .'"'"""•tion tlL auchu nauit from the marriage relation ") • 1877EUwick V Com.. 18 id. IM, 166 («Sne) • iImCom. B. Sapp, 90 Ky. 680. 685. iTa W 884(aame; a wile "f-'^-^ -- r°.'.." "^ _w. 884

jtin-e^EstatarSTSSS '19^2 Pri'42^r^ntl-

wlfe-.°Dr^«„ '""."'Tf''
" '° i»toxrct"nK

SP3d;nr-^.t.£'i?t£=»nd transactions affi«<tin. .h. .1.- "". _ S™

i—^T
'-""<» admitted to testify to tJi* im.-

n.™^;f '
I,- J** ?"»''eg» covers an act ofpayment which might be explained h^tl,.

conver«tion accompinyine) • iSflS MnW.2i„
Citron. 120 id. 262™274 fsS w'^T il?'

cover mere acta ofaspouw); 1897. Shanklinf. McCnicken, 140 id. 348, 41 S. W 898 rt«t?mony of the wife that M.'handld her huiund"

?o^^H Z^l^h.
'"' °P<""^ »»<» hand^ b^k

t^2:i *'".r«»tn?«o'i of "violation of^»ritai

32«7

"gned u husband, were e* cludAT^ '
""*

/JJ"^ ' "*'• Doolittle r. State, 93 Ind 272

fiaao ' „ .,'',° • «>nip«n«>n of Kev sT
immittff•"Vth 't'h?^' 'T^ "^"™-
the ml!liJ. ^ • ,

Seneral provision makins

41V ' F p;/'J"**" "• 8*«*«. "2 id. 422, 424

siJS; ^9 il
. '4"orV2 1- W"lfl''3 ,^?V

* 1896, Homer v. Yance, 93 Wis. SK, «?
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3. PWMu Prohlbitad aad BntlttaA

n f f?* w"^* '•"T *>'•"»•"*»«
;
»oc««at. obt«i..d b. Third P«»«i.

t forl'r^'"'"'^
'"^*"'"'^ " confidential communiction'^titTTo

It/ for the same reason recomiied in thn n««ii«-o #„. v .,
"*""' *o

tion. with his attorney (anTS). ^ ^ ' ""*
'
communica-

(2) For doeumenU of communication comina into le imu««Vv. o/ „ *i -j
J.r.«^.

a distinction should obtain, analogous tothat ZTScfjEclient's communications (antt 88 219fi 9q9«\ . • TTT^^
muicaiea for a

fro. the addressee hx voLt;yl^:^^.fhe ^o^d s't^S Jh^^^I^otherwue the pnvUege could by collusion be pracUcally nulSer for writi.^

Srrrd?' '"^ " *'^^ """' •'•'^'-^ -urrepJtiou^l/Xifse
8 9.in J?

"^
"
""'"*"'• '•'« P"^»'««« 'hould cease.«

me aaaressee or the communication - is therefore not

SVk^;^?? <f'
'A.*?.<«»5»«i.to «concil. thtawith the local statute, | 4073).

J /.."l"'.^- l\H"'*>»«n. la Cix Cr. m, Cox.

fc.!^
.?'• i».«dmUribl«. .nd what ah. write, tohim if received and recogni«d by him. i, «mi"•lent to a atatement made rerli^y by her inhu Pf««nce' ; a letter found on hi. p.»onhere doubtingly held admiaiUe). *^

'

• 1834, R. V. Simon., fl C. A P MO • IMo
0«nnon i.. SUto. 127 111. 507 518 fll'v I'
825 : 1900, Sute Bank. Hat"hi„"n:«lK^ f*
«» P«?- «8 : 1872. Com. .. OrilfiJJ' 110 Sil'"»• »8«^ Sute ». Center, 85 Vt 878. sSzi

th.*J^'
™"°«»» " not hatmoniou.; compare

?!.« '."''' f "•• '^^•"ter. 12 Cox Cr. 177

l^ri'.'^i T'l:-*""" *° • "Mtable to po.tbut reUined by him, excludedt • 1B02 W.HT
fn^ull" *"V T- ««.S- W^^26*Ki-
in laU, gave to hu wife a letter, partly to her

her
;
held, that the part to her wa. in»dmiMible

«nd. by a m^ority, that the part to^wu irf'muwible
; 1880, SUte v. Hovt 47 Pnnn i?fn

(letters of the d.fend«.t to hu'J^Je Smitt^

!h7,^-
"'»;?«fe°^'>t

; excluded, regardle« ofthe peraon. by whom it wa. pos^ea^) • ]«»aWilkerson .,. Sute, 91 Ga. TiMU^U 3 £.'
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h?!.'!. ?" '""" ' ''«'•»«'» to the wife, given

Bumngton, 2b Kan. 589, m ,« letter from th^defendint to hi. wife, h.ndi ;.v her to th«pro«cuting witne.^ admitt*.' j 'it i. priVi-

and conhol, or while it remain, -ritl in the cu.-

tiTM ); 1891 Scott V. Com., »4 Ky. 611 28

*^^-J^? <•'?'" »»' • •""band i'^theUk
obta,n«l from her by a tU«l «,,«,„, whrthejby force or otherwi«, privileg.5) ; 189A State
r-

u'™'' 110 Mo. sio. iSTii s. w. ew
(a huaband-i letten to the wife produced l.nuher cu.tody. excluded) ; 1877, Oefeer ^81.1^"
Nebr 646. 649 (. letter from a hlSund to thewife, found by a third pet«n in the hu.b«,d'S

notice how they are obtained ") • 1902. Ponnl. -

f^Xn'r^^A =">»• ^^ IVAl:
J^^ * )»ife. permitted to prove her receiptfrom him 1.1 jaif of two lette™.' and her maili^of them the wife not being aware of the co^
pJlSS ."ij^*"/

addremes); 1887. Bowman v.

fjj;. ; ^^I^- 888 (letter, from a hnshmd to

tl![^^i.v"^ """^^ u" P»P*"' »>? the hu8Und'.
adminutrator. and by h/m delivered to the

il . Zi' t^ ^•. *V ?'* <'«tt«" by a husband
to a W}fe. depoeited by her with Ler attorney
for a divorce, held not producible by the latterin a pro«cution of the husband for penW
elUSTexcrulr'""'" °" ""' ""^"^



If 3333-3341] HUSBAND AND WIFE.
entitled to object:' unlaM .. .i~ ^ .

'
*'*'

1-tte,-. .Ue„c« i. i^irTiVl^l^^''^'^^ il^" '?''• P*'" *)• th.
the .utement. which thu. make. iJyn„Ki

^"' ""'' '» •'J°Pti«n of
privileged.

°^''" '' •'"""J^ • communiction «id doubly
(-') Tlie spouse possessing the privile™ m« „#n>«y be found in some ext«judid.ldiSr«. ./''"* *~*~ '" "•« ^"-«'

which in fairness places the person inT.^1' ' •""" ">' °' tesUmony
further disclosure?- for L .h^° i ^ *'"" "^

"
^ »»'J«'t consUtentlv to

waiver cannot depend s^leTy utn "theTt^"'"'' ? ''''>• '"^^ P"Xlo o1
willingness to waive. ^ ^ *'"'' ">»«'P">t*tion of conduct implying

Nevertheless, in a few Courts the dortr,n- „#
entirely.* This confusion of a .ulquTlHi^'-^ ^^^'^ ^° ^ '«"°«'d
already adverted to («„,.. 5 23^7" l^r T'"*

* P"'''««« '""' ^'^
«qu.red by the express worf. ^{ol ITS^^ "nju«tifiablo (except a.
«o radical .„ error of principle that no C,?^"^''"^ "^'"^>' »»«» is
a nusapprehensioa

'^ "" '*"**"" argument would cure such

4. Cwertloi, Of the WTUeg..

intended to'^*;;e'?uTrJS!;X^^ ""T^- ^he privilege is
w 11 induce absolute fwedo^TcSZ^S "

"PP'^'T'^ °' <«-clos3a.
t«ned by continuing the protect"LrS7tI'^"'*- *''" '"'

' "'^ ^ •»
relation

:

*^ ° "* *P™ «' the termination of the marital

« IBM ivrK.™ ,x- .
pnviiege.' in this respect, the present

«s v*??' ^'?°.?i>lh.m, 128 Mich. 109 .,„ ^. . . _

'""s present
«8 x"w: tt°,Si,^iJi'?' ^=» «'«''• 109.

poit l2S4n r ;• .i°P\'"' *"»«• (cited

to both??' 890 1p«„ i*"' "!S'??r*'«geWW
126 N. Y 249 in 'oT i" »~P'" *• ^00^

"s! 'srN.''ftr(,&fiL" N. Y. 484.

rriij.*. forth: 12c2„7',S')"^V98'T«fhM*^'
Nichofi, 147 Mo. 887, 488 W ofVV . f

'•

_ 'The .^^„t« cited anu. . 4«» „-..._.. ^at. Pr. 1/^7 ahV'hte"' "
.»'»Tf."-.

'«
the husband).

own- tL?niLr„rrtie'"^^-'i;UZ''^M.

jjj^
1824, Ooker r. Huler, Ry. 4 Moo. IS8

im-



1 2MI PRIVILEGED COMMUNICATIONS. [Chap. LXXXI

privUege diffen not only from the nuirital diaqualification (mnU. I 610) butaUo from the muriUl privilege ugaiiut adverM t«.timoDr (anU, | 2237) ao

S* r?.'*'-"'
*^"" ^'^ '"'^ '*•" tominated by dnith or have Ln•boluhed by statute, the prMent privilege remaina for enforcement. (2) In

the wme way. the privUege doe. not terminate with divorce or Muaration*
3) Hut the application of th« privilege to a communicaUon made between
hu.b.nd and wife hmy .a Hparatum* or between i«rMn<. living in unlawful

not apply (anU. | 2332). .inc. the i«laUon i. not on« in which the law needseek to fwter confidence, and uo privilege ever came into exi.tenoe.

1^, »!«?», M40)i • Bomet •olalio. i.

widow h.l4 to b* "ai lilwrly, though not eon-MikUe, to it«t« the dinotioni given l» her to
ber hiuhtnd rnimcting the inTMtment of her

4M, «M ; Powy v. Hmmo, ib. 4»7, S0» (til*
wiaow sllowtd to dUcIoM cornmonioationi with
the dMMMwd htubind in * rait a^nit h*r ia-
Toljin. tho litl. to propertT).

^^

1... I • ^ ' ^^^' " *'• "». «»!Mi. I^. ,. SUbMa id. M. 41. 6 So. 44S

M8. 44 N. E. 8ao (diTo««| wib not >]low«l to

^"i^ i^' pUintiir in M icticn by th«

Rwdall, U Ind. 148; 1901. Eriiu' EiUt* 114

Andwiro, * Km. na, 116; 18M. Com. ».
&|PP. W Ky. MO, 684, 14 8. W. 884 ; 1888^
Hilchcook V. Moon, 70 Mich. 112, ll«r87N. W. »14 ; 1888, LeppU v. Tribuni Co ; 86
Minn^ 810. 29 N. W. iF; IMO, St.t. ». K^Ut
Hill N Y. 63 i 1881,' ChwnbwWn ». PiJX« N Y. 86. 80 ; 184». Cook .. Omng., irfth;
628. 62»; 1887, Brock v. Brock. 116 K. m,
ii't*.*"- **• i '»«0. Hobinion ». Rohinion

MitcheU 1 Herf 68». 640; 1870. C(Sl .
Henry. 26 Wl». 669, 671.

.« *£!^"'l,}^*' H»"» "^ Wek, 42 Ob. St
jB, 26 ( wifea letten to • hnibud, whilo
Jinng MMnte from him, admitted on common-
tow nrinciple. ;

" that rule haa not httn limit«l
by the preMnt legiilation,

(* widow nnt admitted to prove a eoaTanatlon
between berwlf and the teatator) ; 18»6. Emmona
JU?'-''"'.^"'" ^•'- •••• "•> « Pm. 808

:

1»7», Brooka ». Franeia. 10 D. C. 108 ; 1862
farmen' Bank v. Cola, 6 Harringt. 418 ; 186»!
UnoD r. State, 2B na. 470. 488 ; 186», Jackaoa

f; 1 ,*?!•..1" '•*• ""• '»»: "»». 0«»l« •
(><>el«, 167 III. 88, 41. 41 N. I. 7M i 18»6.
Ojlleapl. ,. Gill-ipi.. 168 id. M. 80 4« n'T
SO.

; 18»8. Orer ». Ooady, 174 id. 614, 61

r;«'/''"' "'*• !*•«««•. P»tt»r»n, 41 Iwi.
440. 444 : 1878, Orifln v. Smith, 46 id. SM
1900, Nhuman v. Snprtma LodM, 1 10 la. 4.0.'

uii"?'*''^
114 id. 64S, 87 N. W. 689 . 1841.

Sl*^"'"
•;^»'al<may. 1 B. Monr. 224 ; 1868.

fhort ». Tinaley. 1 Meto. Ky. 897. 401 •

mJ"' fC H^ WJCy. 680. 684 14 8. W.*

&. W. 166 (nriTtiegt held Dot applicable to a
widow » teatimony to the teaUtor'a deolara-

V^ ll '.'^" ""^
:
On »••'•. J., di».)

:

1902, Manhattan L. I. Co. *. Baud. 112 id
456, 86 8. W 86 (priWlege held awSkable to i
wii!ow a teatimony ia a anit on the huabuid'a
Ineunnoo noUey) ; 190S, Naw York Ufa Ina.
Co. r. Johnwn, — id. — , 72 8. W. 788
(widow a teatimony ia favor of the deeeaaad'a
Jtote, eioluded)

; 1869, Walker*. Sanborn, 46
Me. 470, 472 ; 1861, I)«iter ». Booth. 2 All.
BB9

; 1888, Maynard v. Vinton. 69 Mich. 139

61 Minn. 78, 63 1*. W. 268 ; 1896, Bucking-ham V. Boar. 46 Nabr. 244, 63 N. W. 89?;

\lio ?!^^^!- ^u"^ =» "'" N. y. 181, 187

i2to 2!i'.S!!'l''- ^J""*™*". » !«»• 818, 819
1872, Southwick r. Southwick, 49 N. Y. 010
1846, OomeU ». Vanartadalen, 4 Pa. St. 864
874 ; 1871, SUtee. McAuley, 4 HeUk. 424. 432

In aome of the above cam the teatimony
wa» excluded even when it favored the deceaaed
pertly becauae of the erroneooa view alrea<ly
noticed ia,U, | 2834. pw. 1), partlv becau«, of
» too atnct view of the principle of waiver

. - -D , but enlarged ").
* 1831, WelU V. Kaher, 1 Moo. 4 Rob. 99

i«ri. l"^*"
waa a ijcond hnaband, but the

Brat huaband, who had been auppoMd dead, hadntomed from foreign parts).

8270
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i..Torio IV: COMMUNICATIONH BY AM> TO JirKORH.

hxxxn.

I S34S. OMMml l>riiirfplw iBTolT«i.

A. PiTIT JitRT.

1' rrtvll«t«d CommuiitoatloM «!•.
I tS4«. 8cop« of tb* Princlpte.

3. Parol avl4mie« Koto.

f M49 (a) MoUtw AiMi, MiiBiidanlud.

I wsa Itame
: KxMuiBlBB ilM Jarr hafon

li r'i <*' '""• o' "»• TrW, a* mattriMl-

0i.*JSL y '™'i«^»^,»<«lMi«io»dBct.i

ISS' £!™'=£»««yoftii.BBi..

f IWS. (rf) Mi«uk« in K«eonlin> or Ab'•

tiring to Heojoaiiltr.
*

'
•"

S. Arbltrateva- Awarda.

A OraRD Jl'BT.

1- VrtTitoftd Oomomateatloiia Kate.

tu'SwiaS""'
Ii-tanc- of ,|,. c««tioaot

>• 'arol Bvidwiea Knla.
I M44. Oronndi for IntlictmcDti Illmnl E.tdaaca; Raqaittd Numbar of VotJa; «^I^

§ 2345. o*nmml Mudpla. taTrtT.d. The doctrine of privilege for rn„fi

i. n« »»i™bl. to imp^n own" X; - Ck'"",'"^ " «''^'"

JuSotSLti' 3°.o"'is:"';.?i3re/"i;5 tpopular noUon in times of strinKencv that • tLTn,!?/ ,

""""Wes the

or the old tradal fallacy thatTS' Inlv o^X'T T'^'
'°°~ "'""^y-"

own border, and not ^d to io^^L^ZLltfX'!^:
'''S^'',which have a certain plausibilitv InH v»» «»„ i

»"reign goods,— both of
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S 2345 PKIVILEGED COMMUNICATIONS. [Chap. LXXXII

1. Privileged emtmunieations. TLe juror's subjective freedom of expression
in consultation must be guaranteed Hence the evidential principle of privi-
leged communications (ante. § 2285) genuinely applies to the deliberations
of a jury, so as to forbid any one of them to reveal the communications of
another durir.g retirement, without the latter's consent

2. J^rol tvidetue (Integration). The verdict of a jury is a written act, like
a will or a contract or a judgment reduced to writing, and the "parol' evi-
dence " rule (post, § 2401) governs it, in a special application adapted to its
circumstances. The results of this principle's application fall under four
heads

:
a. The negotiations and motives preceding and leading up to the final

act of uttering the verdict are immaterial and cannot be used to vary or set
aside the verdic as uttered ; b. The precise scope of the issues upon which
the verdict is founded is always open to ascertainment ; e. The faUure to
observe those forms of behavior which are essential to the validity of jurore'
actions is always open to establishment; d. The incoTKCtaeaa of the foreman's
declaration or of the clerk of eourt\ record, in not representing the actual
terms of the verdict as finally assented to by the jury as a body, may always
be established, for the purpose of correcting the record, by proceedings taken
at a proper time

;
provided always that this permissible process is to be dis-

tinguished from the things prohibited by the rule of (a), above.
3. Self-stultifying testimony. In so far as the rule of 2, e above is

attempted to be carried out by using a juror's testimony to prove his own
misbehavior, this would be forbidden by the principle nemo turpitudinem
suam allegans audietur (ante. § 525), if there were any such principle But
that principle of evidence has long ago disappeared from every other part of
our law, and it should not survive for the present purpose.
The foregoing principles have application as well to gra-U jurors as to petit

jurors, but naturally with some differences of result. The chief difference is
that under the principle of 1, above (privileged communications), the com-
munications of witnesses to the jurors, as weU as of the jurore among them-
selves, are included, and a special development of the principle becomes
necessary.

r r «»

So also the award of arbitrators is governed by the same principles, the
chief difference occurring in the application of 2, b. above, because of the
arbitrators combination of the functions of judge and jury.

A. Petit Jury.

1. Privileged Coiainiuiloationa Role.

§ 2346. Scope of the Principle The requirements of the general principle
of privileged communications (ante. § 2285) are fully satisfied for communica-
tions between jurors during retirement The communications originate in a
confidence of secrecy

; this confidence is essential to the due attainment of the
jury 8 constitutional purpose; the relation of juror is clearly entitied to the
highest consideration and the most careful protection ; and the iniurv from
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II 2340.2364] BETWEEN PETIT JURORS. 12348
^sclosure would certainly overbalance the benefits thereby gained ' It hastherefore always been assumed and conceded that a juror is priSed not to

"^J::TJZ:^'-'"'' ^^«"-i- ^^^closei upon tEe witlet-sl^

Nevertheless this principle has in practice not played a frequent r»rt »„^for three reasons: (a) The communicaLns between jurlaSl«W„t

caUon of he t"T' *"
"""i^"

*'' ^''''"^' ^^«'«™ between'thrappU.cation of the present pnnciple. i. e. the genuine privilege and the en«„im,one *.. the parol evidence rule: (1) Under the paroTevWen^ rule Sjuror's testimony is excluded only when it is offered^ provrttTn" fvL.
Stionstt ?H

" "°''?° '"'
.^
"^" *"^ «"* -'^^^ the'privileged coZZtcanons rule, the juror's testimony would be excluded for any purpos^Xt

r, „7 ^/'T'^l"' ""^T "P*'" '*°"''»«' t"''^ »>« ^»« a witness aEirW^Z Thus^ht
1°"° '" ^" -P--- <l"-g -tirement with thetrm^

Zn^Zl (rvZJT"^" r^i"'' * '"«^' '''^ ^^''^ the parol

excludS r^ th« n~ T ,

^"""^ ''"'**°'* ""'"' *•*« J"'°''« testimony is

Si ^J u
P'^^^^g "»le) 1° proving either his own misconduct or afellow-juror's

;
but under the privileged communications rule Se former iJobviously not excluded, where the juror makes voluntary affidavT C^Ziwiae^m the few jurisdictions which do not accept theXSLg^"im«conduct the juror might still be pi^vented from disclosing a eUowWscommuni^tions unless the latter consented. (3) Under tlJ pa^l-rvSeerule the prohibitions, so far as they exist at all, are absolute and inde^ndentof the juror's consent; but under the privileged communications ruTtWu. nothing left to prohibit if the privileged juror once cons^^tr

2. Parol Bvidenoe Rule.

§ 234S Om.,.1 Prtadple. The principle of the Parol Evidence rule rtheconsutution of legal acts) is later examined in detail (pi^T2Z^i478y
* 1834, Johnson, J., iu H'Kain r Lnv» 9

HUl 8. C. 606r w; kuow fmm ex^A^^Ih'.t
in quertions odmitttng of any doubt, the onlv
possible means of arriving at nnanimity of opin-

Jh™,^"^'^ T7 " .''y » ^'*« interehuiK^ of

defeat the object of trial by jury ").

1873, B. r. Kahalewai, 3 Haw. 465, 470

ill.'' o5S'l^> ' \^V' 8'»'« "• P""'".'? N.'j. L
244, 248 (knowledge of the condition of the
ooay, acmiired as a coroner's juror upon thelame death, not pririlegcd).

A.^'^Jl^A
*''™''*1 Byng having been con-dMnned to dMth by a court.m8rtial7whose deci-

siou many thought harsh, a bill was presented
to release from tlie.r oath of secrecy the members

™i„?f i^°K"^'"!t*"'.!-,fi
*•"•' »" investigation

Might be had
; this bill Lord Mansfield anltord

Hardwicke both opposed, and their arguments
are analogous to tliose urged against the dis-

^nT^»° D J'J'??'^'''i**™"»"» »°<J reasonings
(CobbeM » Par . Hist 803-82Z, Campbells LivS
of the Chancellors, VI, 273).

. * They might be relevant to impeach the
juror as a witness in a later trial ; e.g. as at-

326, 330, 19 N. E. 647 (1889).
• Post, § 2364.
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1 3348 PRmiEOED COMMUNICATIONS. [c.., LXXXII

fore where the act is reauired /J i,.Hi„ioi
T^ S8 -*"«, ^4^5); and there-

writing, the Writing is7T^(^'T^ort^TL''''^ *"
'"r*^*'

^"

was an act; nothing therefore n^™hihf^^.K
.^"*'''" """"es that there

stances to determine theth"!^ S of 1 «,/"7''^''°" "^ *•*« ''^"'"-

bythe will of the ^^^(Z r2408 mS '^ *"' ''°°'""»'"'''«d

essential to the validUty of tCaL fh
-^

Moreover, if any formalities are

^post. § 2456). mnSS even wh- „ fT? ""'^ °^ ^*'""« ^' -"^o^n

hJve bL„ done brwrittenTteren
° Itil ''', *?"' '"^«^ ''^^^ ^°

correspond with the pnVate i^S^' . i!^
"" °^^''' ^"'*«° ""«'»»«» to

for jud^ial revisiotnTolTo^Tth SiCtrt^tf"^' ^~"^«'in unsettling the transaction and rSki^S ^ ^
*^^'*

" "" ™I^"°y
§§ 2413. 2417).

"^ controversial uncertainty (post.

In applying this principle to a iurv's verdiVf fK„ - u- .

under four heads

:

*^ '" * J"^ »
vs'^'ct. the subject naturally falk

a. T^i^e jurors' deliberations darine retirempnt fho.v o,«
motives, and beliefs, represent tZsZTo7mtf l?'^''°''''

'''^°''''^'

legal act and is in itself of „o L i

^^"'^ ""^' P'^'^e^e every

ag^reeduponan^ploun e?ineolTl;rr""- ^^f -«""'*. *« fi^auT

embodiment of the juJs act HenL f. . ^T""'
"""'' ^ **''"° " *»»« ""'^

to it in the privacy JJ7he ^nl r^T t' "^«P«°«^« «>' what led up
the parties I a cLtrect 2^^ fremT^?

"^ " f P"" °^''*'''*'°- «'

final agreement is reduced70^/^ Sed'^JrdT "''°
T^ ^'^'^

parties need not have reduced their f™^1T 7
difference is that the

integration) unless theTSed to whi e rkw" ""^'^ "1""™' ^*- '• ^^^

to be made
;

but the effLt is tht 'iJ^'X^t^lTf^L dt^^''^ *'^"'

veJdic?c:nT^erS;rriSra ^ '""^"
r°^ *^ -P« "^ '^e

to state the net fact of aS^ J^ * ^°'"^ ^'"*''=' P^'P"'^ only

fact, upon which tC:c^io:TZerZt7hr^ '''
T'^"*

*'' ^^ ^^
the testimony, and the instracti^J,

""''.'*" ^ ^""ght in the pleadings,

bythepartie 'exprerintenZc^^Pr''^^
a.s a written contract miy

the resfto be detembed f „„. J^ ^ " ^'^ "^ " transaction and leave
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by the policy appIicabfet^^S^ifr^tr""" ^" '" ^ » «^«^S
dence. There is. however, a rule^ evl '! *" °° '""'^ « q"e«tion of evi-
accepted, that the fact of informality so far "^V"''^ r'""^ »'"' ^Properly
the jurors. shaU „ot be proved b^oneS th« ''f''°P'"P''^°"d«^'^y
has nothing to do. in principle wL 1 V 1

^"°" themselves. This rull
the parol evidence ml!;:Sj;^^:^^^;^'^r>f informality. no^^S

d. The correetion of a mistale in Ih-T ^ ^ established,
tween the time of the act of voti

"
or '^V''^''^ ^«^''=t' o^^^mng be-

final entry of the verdict by tZZkl^:^;^^ *'' ^"'^-'^- «">' the
the same principle that a deed may be reJZ^H ^ ^"°^'^^ ^ '""d«' "Po«
take, so as to make it correspond with t^P I

"* '°/*l""y ^°' °»"tual mis-
tjes as .,forn,a„y ^..^ed beCt^e exettior Tu T!'^''''

°^ *''« P-that a judgment-roll may be corrppj^
''** "'^^'^ </'"< § 2417) or

the proceedings aa origiulny eonZ H "TJ ^ '""" »« corre pond with
"te« (po,t,

§ 2450). TSr; L^rhowevS ha'
"'"'"^ "' ^''^ '^'->'' -L

from the improper attempt to vioZTh '°"T''^ *° "^ distinguished
effect to the motives or behefs ofS ^""P^" °^ («) "hove by giving
voting or assent.

'^' "^ '^' J"°» 'wading up to their final fd of

ade'^i^'lrralft^^^^^^^ ^-^ -le. therefore, may be
;ng or setting aside the juiyWe^^t Sot^^^^

'''' °'«''>«1« «f corr'^ct!
t.ons ru e incidentally forbids any^l whictT f""'^^ communica-
permit. its effect will be noticed undS Th^ .

' ^™^ T**'"'^ '"'« ^«"W

as 8uch without regard to the motives or L, J "l- ' "'*' "°^ '""«' «*a°d
act The policy which ..quires'h ?the ^amel^ f, 'k?

''' "^ '^ ^''^^
of the negotiations of parties to a contmctT«7

*°'h.ds a consideration
deliberately embodied iVtheirTJ n! ^

^'""^ up to the final terms as
verdict, the impracticabil ty of seeC":^;^^^ °' »" certainty in th^
yiews.the risk of misrepresentation afl Si"""''' ^ '^' preliminary
impossibility of expecting any^X SaS'' °!r °* ^'^^ ^«'dict. and the
were allowed to effect ifs overthrow •

^^'^ «™"°'^ '°' the verdict
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^Jl^'L"^
by extrinric evidance to the .ubjeot.m.tt«, but o.nnot be expWned or«riod or extended by extnn..o eWdenee of the intention of the penon making it The"

iJJl^uTV^ 'a'T' "'"f
•" •"'•"'•'^ *° ^ '"'"^^ "' the award. In^^

tZl h f
.(•»* "'<»«»<1. »«•» b«) • written in.trument. and the general rule U appScable, that lU effect miut be oolleoted from the instrument iteelf. Th, »w.rH SIby ,t«,^ U something certain and fixed, and setUe. the rightTof the partfee Zt^^

l3„tf^T °S
""j'."*"^- •"<» '"•'• ot ""-d of the umpire wChe'mll^'certainty w deetn,yed, «.d lU effect depend, upon his memory, c^earne*. of intolteS,^ J,dperhaps upon hu viewi and wishes taken up afterwards. Surelv it woniH L . /j

,t?!Lr,*"''-"':"""..?*
^"^- "' " "*' >» '"'»' in"«~w h^.u»Sttt^instead of going to arbitration to an fn a. innr Ti..— • ' ""ppoeingme case,

he direct, ^e /ury to reject'^'r^^fb.l' if'^laim''.^ V^o^^^Jt oTe™"* Th'

1802, ry/er. J., in IlMiwi v. Windover, 2 Tvl 11 1.1- " Th« »»».»» imMmmmM
that the wLmth of debate wl^eic^ J^oS^J f""'"

" <««« '"PPO^Hl similar;

tardy assent to the verdtetTrhaM d™w^
obstinacy of opinion, and a reluctant and

might leave in the ju'r's min'^ a rubt'Hts "ctiZ' T' ^''fcfV'^' «"•"«-'
deney to admit jumrs by affidavit to SJ^tL I W "^.k ^ °' '^'"«'"'"'' *""

tosnbjj.Unotirfectly'comprehe^deJ^rtherme,'!^^^^^^^^^

to Lmate. tha^t^frmr^/tTth^tesronrhK^^
evidence omitted, hU opinion would have been othemiL whiStl^:« „fT ^"°*.'?
different imp.«ions or different recoU«>tions, mi;hrte::if;roSry tl^^^i^^,
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^mm



II 23«-2364] JURORS IMPEACHING A VERDICT.
, ,,«K »?'H:„r.r:.' r^^'^'-'^-- «" "««-«on. «d ,» wouid be ^«,

found ih«P verdict, with . Wew^f'^SgC tritL'Tf'Vh"
p*^"""""' ^''•y ""'y ">"•

,tr^"'^7"•'"-^^^ -^^^^^^^^ "T-e »e-«l rule i. that
hension of the Uw on the pwt of the iurv SffZ„^ f " **' *• •^'''""* « "niMppr,.

Sr !'"'«"•«••«». of attentiou Ind habiUJSuSr "^f""^ *° ""•'' '«««^-t

th. law. «.d therefor :rb?e3tatrcot.r4."''' '*"'' '«*'•»» ^'^^^^

vertrS'^Si; a nt^TriitheT"5T' ^"^i""
"^ '""'*- ^ -* -<!« a

or unfavorably, by Te ci «„r^lt "^"""^ ^ '^«'=^'^' «''^" 'a-«~Wy
the judge's i^rJation, orwe^tflueneS bTan' ST;^"""

-W...^orf
proper remark of a fellow-iuror or !L^, lu '^"^ '"'^*'" °' ^^^ ««> »«-
or importunities, or a«S under .n'' '^'r'*

°^ """•"»"• " "Ine™
use clemency „; havrtt W ,StT v*^ f-^ ''''* **>« j"'^^ -°"W
influenced by .W..WW« SL'f , ^

715^"°''"'^' °' ''"^ '^^'^

rendered newly^li8coveredevidenTeLli;„i J ^
"P"" «~""^« ^'^''^h

portant evidence or issues Th^^
"nmaterial. or had omiUed to eomider im-

exuted prior to their final assent and^o^.' * *" *^''' '^^^'°°' •'"^

Tr 'AmII*' ?•"»"«> Trial, 19 How. 8t.ir..M3, 669 (the^^uiy^having brought iu . ver

b-..; and the motion, b/ing".^before fi™

jur^'i'aftui^t that hlT.'." ^S"""-
2688 (a

judge-B dl^t ; tTb^ thattiblen "^ ""'

conclusire, and that •' if h^ h 5 "''"v" ***
that the jury were at liJ«„ ."^ "Pprehended

own judgment r wL,l ^^^ *" "*"='* ""''•

defe„ia4'^''V'ex:„?«,^»'4«,-'l'''j'«l the

juryman's affidavit with reearf f°' u,
'

' ^
meuta in point of kw »fVS. V '"»,»«»*>-

to be arliTtted"). 1832 ^n,"J''' ""S"!.' "°*

9 Bine 383 m Vi
.|°'»2, Kamadge v. Ryan,

3277

e'x"^u'd:d,''''^«^'^'?ArT'*T "•~^- -^

davit^'not receivi to .how .'iL*i,«r'
'"•

menu.dv.uced by tll^irTirow-j'uX'^^ tl^'Wny V. Crpenter, 16 id 271 27 vL oh
(jurors' .ffld.Wts u tn ti. ..*i,' '

'^^- ^*^

h^l ™.?j 1 ''"'?'' "ffidavit that the jnrv
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The followiug discriminations, however, must be made: (1) Many Courtsreach this result oy merely pronouncing the shibboleth that "a juror cann^

the Teidict " bccauM of the dUcontent of imnr
of the juron «t hU not agreeing with them ")

;

Oo..- 1880, RUhop I.. 8Ute, 9 G». 121, laj
juror, affiaavit that he wa. indaced to agree
bv the paraoaaioD of hU fellow-juror. andTby

tlielr miarepreaeoUtiona aa to the effect of the
verdict, excluded) ; 1853, iTark v. Carter. 13
Id. 600, 60S (juror'a affidavit that he niiauuder-

eluded); 1866, Mercer ». StaU, 17 id. Ms! 174
Ourora admuaiona that he jielded to thTver-
^ct only "becauae he could not control the

J^. .."V.?- •"'"'•ed); 1889. Coleman ».

mthora, 3« Id. 380, 384, 886 (aimiUr) ; 1873.
^^*.''-« '?*•«"• i""-.*^

(.imilar); 1885. Cole-man ». SUde. 76 id. 61, 78 (like CUrk v. Carter.
lupra); Haw.: 1869, HowUnd v. Jacobs, 3Haw. 166 (juror'a affidavit aa to fellow-jurora"
mpromr reaaona for the verdict, exclided)

;

1873, K V. Kahalewai, 3 id. 466, 469 (affidavita
orjurors and third penona aa to the language of
jurors during deliberation, indicating SasTex.
eluded)

; ni : 1841, Smith .,. Eameif 4 111. 76,
81 Qurors affidaviu aa to their undersUnding of
the judge a instructions, excluded) : 1878rNic-

SifiuJf**J: "M-^vS** g"""*' «ffl«Uvita not
admitted to show what the jury thought and
did m their retirement ") ; Inl .- 1846, Ward t..
SUte^^S Blackf. 102 (juror'a affidavit as to hia

l«K'^}l''r.'^"V(,'''"
«««i>>"»ny. " excluded)

;

1868, Elliott e. Mills, 10 ln,L 388, 371 (juroni'sUtemenU that they "unintentionally over-

iMi n *
t'**'"

'".defendant's favor, excluded)

:

davit that he yielded his verdict only to avoid
further confinement, excluded) ; 1872, Withera
•-. Fiscu^ 40 Id. 131 (jurors' affidaviti not a"
missiWe to show that they had made a mistake
in ciUcuUting the interest); /nrf. T. • ionsWordj,. tj 8.. -InX'T. -, 7^ S. w!Ill (juror's affidavit aa to hia reaa^n for con!
senting excluded); la.: 1849, Llovd v. Mc
2™hVi ? ?'• *??• "2.au«.r;' affi'davits not
admitted to ahow ' what items they had allowed

?2!?i .kT''*^ 'nan action on an account);
1861. Abel r Kennedy, 8 id. 47 (not admitted
to show that "the reading of the depodttM
[after retirement] did not t^ifiuence thdTver-
diet

; 1856, Co«k a. Sypher, 3 la. 484. 486
Ouror 8 affidavit that "the verdict was not vol

T°^Ti °^J'",
!*"•" ««1"''«1)

: 1859, Butt V.
Tuthill, 10 id^ 685 (obscurely reported); 1863,Davenport v. Cummings, 15 id. 219, 228 (jurors'

?^„ .w .^''"' "-^y "nderstood by an instnic
tion that "a pretwnderance of evidence was not

^^ ^J"™" affidavits that they "misunder-
stood the tesUmony." excluded) ; 1866, Wrightr Tel. Co., 20 id. 195, 212 (principl^ of the

^^7^ ^f approved
; .,uoted porf,' $ 2S53)

;

J^}' ^. Ti*' t "i*^"- '2 id. 515, 518 (juror^i
affidavit that he found his verdict uiwn certain

Is'nTnf"?"*' *,"'"<'fd) ;
1877, Brown v. Cole"

<6 id. 601 (jurors attidavit that he had assented
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aolely because of illness, excluded) ; 1878, Ward
.. Thomp«,n, 48 id. 638. 694 (jnifri' dllivito »totheir mUunderatanding of" the rule of dai^
fl^»S,"l'i'*'^^ "*'*• *"•«• •• McConkey. 4*

1 J^? I'jr'*! e^'idence before them, «.
t^A '-":•• ^""^ ' Wunderiich. 64 id. 1I7.

the verdict in order to shorten hia confinement

-1. 1 jJ' *J"i""* •davita that they erro!

?M2*'S/'r''"*'"i ' "'^» •"'<""'» deluded),
1894, State 1,. Beste, 91 id. 665, 60 N. W. 113
tjnror a affidavit that another juror araned thatthe defendant ought to have taken^ stm"

1896, 8Ute v. Whalen, 98 id. 662, 68 N. W
fh-J^T" .?^<l"/i'» » to the influence uponthem of an ill<«J re«Hng of law booka by «.
other juror, excHided) ; 1896, Kaasing*. Walter
r

If-
- «8 N. W 882 guars' a^d^lVi^ th.'ithey erroneously reckoned interest, admitted forthe pnraoaeof aigument); 1898, Christ v. Web-

m^ ^jy- '0^ W. 119, 74 N. W. 743 MurW
affidavits as to a misunderstanding of instruc-
tions, .xcluded) ; JCan. . 1874, Per*ry v. ^™y.
lluf'- t^' .?" (J""''* "ffldavit not~S
aible to show 'a matter resting in the personal
consoiousnMs", quoted !»,«. f 2368) 1886.
State V. Burwell, 34 i(f 312^ 8 P,^. 476
(foreman's affidavit that he •• would not have
sipied the verdict h«l he known its real mean-
ing, excluded); 1885, State 0. Clark, ib S89

flWli
«28 auror.' affi.lavits that docum""l

lUeplly read by them infiueaced the venlict

S^™) ; 1892, State v. Plum, 49 id. 679. 31Pac. 308 (jurors' affidavits that they conwnted

?Sn^ T "i"""^ ^.'""'KJ"?. excluded); JCy.

:

ml' ^'y'*"" "• G-K*'. Hardin 696, 598 Ourora'
affidavita not admissible "to expWn the twiiof reasoning or the grounds eithef of law or factassumed by them"

; here, to show an impro,«r
consideration of future damage by a contiWng

iii^flf JP'^'^^i"* rue applied to excludepro-f of being influenced by the sheriTs direc"

ITli,^' .18«0.. State «. Millican, 16 U.
it ilJ^"^"-

t«5t"nony not received to shwtne jury 8 misunderstanding of the judge's
charge); 1876, State v. Froge, 28 ii 667
(jurors testimony that a juror had used faUa-
ciona aiguments, excluded); 1879, State v.Wallman. 31 id. 146 auror's testimony that he
?.', mZ"*"""* °"'r.'"

">« •«"«' that i petition
for clemency would secure a commutation ofsentence, excluded)

; 1886, State p. Bird, 38 id.
497 similar)

; 1886, State 1,. Batea, b 491

6 So. 639 (juror s affidavit and statemenU thathe consented only becau-se of illness and a de-

Tm, R 1, "'"^'••n-''"''^
inadmissible); Me.:

S„ **»tiniony a» to misunderstanding the
evidence, held madmiaaible) ; 1888, Heffron v
8



tmpeaeh hit verdict " and Hn ««*
"

Oallope, 56 Me &«3 Ma f •
- ~~iici

510/1 /M.i. * _TT *• rll'IBouth- B7 U... ».„'

of the record "1
1 ibqi d '"*»•'> the weisfat rwlin. „.. """'nation of the verHixt •

. ^

Jfe". (here th" rSu. "? pf
""*«"• 'yoluded)

;

Belchertown): 1808 ufuj. ^" '". "«'">um f.

M«.. 40fi (the Court fc^L"; *'""°«''. «
"to whether th.ywS„^, «•?»• J?ror,

w.Mhe;vpiiXrto''ih?:':!'r- ~i^

«ln.U.ibirio"sh'ot"thi"r .!«'''?.^'»« h'-'d no*t

ten" »^^:ir!;„iH-Sr ^th*:
bi"; Dorr». FennowH p! ff °'J^' ""^g"!

P-per illegally del'M t^he"'""rh"'> ' W^.^n thrr^eSl^t ''""? f S'-n^nX
murt be governed by the Unde. „f fk

^"'* «*'Pt*d « far «7(?^' ' '" "'"'' dwtrine U

•tally delivered
; 168 9 VP "iSP^""" Water C0.T43 id I

«'
that thevwen,' t,±J3 ^- ^V Uuror'a snhJn ' iri^l/"'

them to .aywhat eZ t
^'*''

V'
'' ™P<"»ible f„"

206 (" Whew the iuX i^' .Jr^".";?' \ ««''
diet, it i. not unnraalto LvT"^ ^ *'» ^"
principle it wa. found^- „'^i''y.T

"?<>> 'hat

trial. in^^toitn:in'J2P^''f""°» " 'h«
npon the vtrdic" •"h^^ ''"f- hf^ »<> influence

whic^ lie v'rd.'rn.Jy^^'t^^n «^\-<'» - -
not un_p«.per to »certiL, KhKkr.l'!?." -

miaaible)
; 1893 H^^,^' '

"""i'"^ held inad-
679. 680/32 N." eTs^WoI;."J"' «' M-
approved)

; Minn Tiads v„ ^."""' "• Le«rttt
18 Minn; 3M OumJ,- fii5"°'!''"°''- McMahon.
•how that the oCnn'^h'^.!!.'*.."'" ^^"^ to
ai<i-auence"|%|^r^;-^^t^

hangman's ioo.:i^to thej^rtZn' "^^ """ '
tiroony aa to the eBW^ „f ^."^^'" = J"""" » tes,-

1.898. Sute .- ScWfer V?/ri'i""*'''"'"<i''d) :

0»~n' affldaviU tto'the't'i i2L«- ^r "V

"""" 'n« verdict may be oiv^n "V^.i, •'*'" "'nonyaatothepffJ.„f.(^-V"»n' juror's tes

F^rmit an innu ry JJto tb^''^'^.'*
*" held to .vX ! l^'^u"^ 'o ^ "'eased ewJXw

3279 '™"° I«Per> improperly
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of rule e ( pott, § 2352). (2) In consequence of the foregoing inducrimination.
a few Courto have occagionally received testimony of the juror'a state of mind'

withheM, did not alfect the lurv'» opiiiioii of it*

ooutunta or aHect, dmittnl ; 8Ute r. Hucall
not cited) ; I8&2, Foliom p. Brown, 35 id. 114,
123 (like GriHin t>. Auhum, lyWi ; juron'aOiU-
Tits here eicluiled) ; 188S, Leighton v. Stramt,
81 I'l. 119, in, 137 (jurore' affldavite u to their
conaiiltationa and how thpy determined the
amount ofdaniaoei, excluded) ; 18S0, Walker v.

Kennison, 34 id. 257 (juron' affldaviU that a
fellow-Juror ir'ereprew!nted the teetiuiony, etc.,
excluded) ; 1879, UriHin f. Auburn, £9 id. 884
(jnron' admiaaionfi, after veidict, a* to having
conaidered the quettion of coeta, excluded)

;

N. J.: im, Randall v. Ororer. 1 N. J. L. 151 « conaition of aaaentina to the TOidict)' 18M.(iuror. alfidavit sUting the •• iniulHciency of Hud«,n v. Bute, 9 id. fo7 Uuror"afkU»'it thUa. evidence to juaffy the verdict." excluded) ; he had founded hia verdict upTn I fwt improS-1798 Jeuup u. Cook a Id. 434. 439 auror'a affi- erly preeented to the jury by a witnew reTeS^davit that the jury divided a debt between the in^ In open court after the triTle^dtidS^B
partner., offered to ahow that new evidence waa efltet npudUting Crawford « Bute on 'tM.materia

, Court «,u.lly divid«l) j 1872. Hutch- point
; qK «%»)"* 842 Norrb^ Sut^ S

imT '; *^??"""r
Coal Co- «« *d. U guror.' fiuoph.' 388. 888 (p^eiidiV^ apprevld'^ I!,™™ o^.'n'J''^V" r'S"'"""''''"'^ Jr" *^^^^ thaVthey hVTiaunTSSjthe juron, or any of them, for oivinff or cnnaant. tk« i.,,!..-. -i. — x-'u-.r!, ..*"""

id. 8u8. 18 8. E. 888 (juror'a affldavit that h«
coDientwl only on the erroneoua auppoaition
that the recommendation to mercy would aeour*
pardon or commutation, eicludad)

i 1897, Stat*

fk/,'?''"'''''
*" "• *•«• *• 8. E. «19, 87 a K.

199 gurora atatement of their miaunderetandinc
of the charge, not racaiTod) ; Tmn. ; J82lT
Crawford c 8ute, a Yeig. «0(two juran' ais!
davita admitted, that they had coneented to •
verdict of guilty for the iole reaoou that thay
believed that a new trial would be granted or
that the Governor would by pardon act upon
the recommendation to mercy which they mad*
• condition of aoaenting to the veidict) ; 1888.

the juron. or any of them, for giving or content
ing to the verdict," inadmiaaible) ; y. Ma.;
1896, U. 8. p. Bient. 8 N. Mex. 99, 48 Pac. 70
(juror'a affidavit that the verdict waa baaed upon
the teatimouy of one L., aubaequently convicted
of peijury. apparently held admiaaible ; the tru*

the Judge a change aa to believing a witneaa.
held not admiaaible) ; 1844. Sannder* e. Fuller.
4 Id. 514 (aame ruling on aimilar facta) ; 1847.
Cochran v. 8Ute. 7 id. 544. 547 (aimUar t^
Crawford' v. State, tnpra) ; 1850. Nelaon v.
State. 10 id. 618. 532 gurora' affidavite that

TXtS'^fV^^^^^'^ ^^ F™ P--^ .VU^^fm'^.rtnTelil'.ri

'£^^:'^Z'I^^^Z'pLm: teea'^l.-^v^lMMnr^^e'-

d^kHfr?T^«— ^'"^^^ :^e^,;3!d7r?..lKsTt::v^«
defendant'a failure to call h» aon at a witneta, 886 (juror'a affidavit that he Snaentod tii thi
n?'';^,!.',}«i'l/»2.f.':.P?*er. 97 id.. St. i verdlc't only onTh7 .™„eili wp^o^tS?8. E. 370 guron' afBdavita that they did not
undertUnd the jrdge't charge and did not con-
cur in the verdict, excluded); I»«8. Johnaon
r. Allen. 100 id. 131, 6 8. E. ov 670 (affi-
davita baaed on jurors' statemenU aa to the mode
of reckoning damages, excluded) ; 1892, State
V. Best, 111 id. 688, 15 8. E. 930 (jurors' afB-
davita that they assented only on the supposition
that a recommendation to mercy would save
from the death penalty, excluded) ; 1896, Pnrcell
». R Co., 119 Id. 728, 26 8. E. 161 (like Johnson
V. Allen, $upra) ; Oh. : 1858, Holman p. Kiddle.
8 Oh. St. 384. 389 (jurors' affidavita that they
misunderstood the judge's charge, excluded)

:

R. I.: 1850. Handv ». Ins. Co., 1 R. I. 400
gurors' affidavita that they misunderstood the
judge's charge, excluded; "the pmper time
... is immediately after the verdict is re-
turned, while the jury may be polled ") ; 1869.
Tn.<b.7 ..«..;.»>.'' !>• J "" i~"=vi ;; xou». mnuence 01 tue judge s charge, excluded) : 1856

------ —.^ «.. vuv »aiuiicvu« •ufipvMtiou inai
the Court could 8x a punishment less than
death, excluded ; Nelaon v. State traated aa ex-
ceptional) : 1872. Wade v. Ordway. 1 Baxt. 229,
834 (jurors' affidavita that they misundentood
the judge's statements, excluded) ; 1878, Dun-
naway v. State. 8 id. 206, 808 (affidavita of the
entire jury aa to basing their verdict niion a atato
of facto not in iasue, excluded) ; 1875. Richard-
apn V. McUmore. 6 id. 686, 689 (juror'a affi-
davit aa to the influence of part of the charae,
excluded) ; 1880. Roller c. Bachman, 6 Lea 168,
169 (jurors' affidavita aa to miaunderstanding the
charge and miscalculating the statutory period
of limitation, excluded) ; 1891. Scruggs v. State.
90 Tenn. 81. 16 8. W. 1074 (juror's iffidavit not
received to show a misunderstanding of the
judge's charge) ; Tex. : 1848. Campbell p. Skid-
more. 1 Tex. 475 (juror's affidavit aa to the
influence of the judge's charge, excluded) ; 1856,

(similar affidavits, excluded); S. C: 1855.
Smith V. Culbertson. 9 Rich. L. 106. Ill
Quror's affidavit "that his assent was forced,
or was given under some misconception." said
to be inadmissible) ; 1890, State v. Senn, 32

^'>S:J^'J^ ^'
^•l*?^''''""?'

»®<la»'t« •» to "•• <"», /ow (jurors amoavito that they i

hel5^=:-"bl:inJr8^er'gertr40 T^^^^' ^^.^^^
8280

oavita that they misapprehended the law. ex-
cluded)

; 185S, Little v. Birdwell, 21 id. 897,
602, 612 gurors' affidavita that evidence with-
held from them would have influenced their
verdict, excluded) ; 1886, Johnson v. State, 27
id. 768. 769 (jurors' affidavita that they miscon-
strued the judge's charge, excluded); 1888,
WUIs Point Bank p. Bates, 72 id. 137, 10 8. W.



««.««., '"BOR, ,„re*CH,™ A VKBD.CT. „«,

John;™ iataij^.'.hi^J^A,'*' •*»""»«

w« not followed Md"M'Thi«foJ'lf'™f''"

.??'*«cai»I",i^j«

th« m"aU«Ld-th "i^i^rtoW''.rwrdict of muider in th. «»! j °* f""' "' •

la. 68, 93 N. W.'

«W<ie by th« iSoritT^. Tf.- ''y"7,»?«'><l to

»houIdunitein«,^„«ff", "*!"•''»« that all

of Bdmiaaions of twn nf .k • • . ' (•md«vitB

decided b^„„r?h.i^; ••?"" *''•' they had

----.V. voac canisinea in

682 P.ni I , '."National I. Co., 63 Fed

tate r. r>Ft_n_i.^ '
.

"'

8281

be foUowwl, ainee Stati' ,. "rr,^'""'?'"*' "»«

him, held .dm Lib ") ff P^**
,""' '?«"««»

1892, People ,. MurJ M fd 27*2'1^ »<'"""'>

'

tet?«r«
' F"'- -^^^^^^

jucor i, «ot^i&Kn\b':»p«d..tr'' :'^
no influence upon mv mh .h^ "5?™ had
Tot. in the jury-.^S^.'"""' T^" ««"««. niy

Wl'Vi-nS^^^^^
(appn,vingTheV^g°^4.*"'2' '" ''- "
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of their views and declines to investigate for tnj purpose their prior and
preliminary sUtes of mind. (3) The jurors' Motivt* or Mi^,, as iueffecUve
to control the uttered verdict, are to be distinguished from the facu that mav
properly be considered under rules bmdd, jnit .• though the distinction is
Bometimes a subUe one. (4) Wliere the jurors' beUef is offered as material
/or any othsr purpou than that of controlling the verdict upon a motion for
a new trial, it may be considered, so far as no other rule of evidence pravenU,— as, for example, on a prosecution for corruptly rendering a verdict contrary
to his belief.* (5) Where the jurors' belief is so embodied in their inquirua
to the judge, and in his answers, that a case of misinstruction by the judge is
presented, this can of course be made a ground for invalidating the verdict;*
but here it is not because of their belief, but because of his instructions.

S 2350. Same: awinlntnt the Jwrj before Dlseharte, to Asoertala the
Grounds of erdiot The reasons for the foregoing rule, namely, the dan-
gers of uncertainty and of Umpering with the jurors to procure testimony,
disappear in large part if such investigation as may be desired takes place
be/ore their discharge and separation, or before the recording of the verdict.
Accordingly, some Courts, chiefly in New England, concede the propriety of
examining the jurors while still in their box, after verdict pronounced, and
of ascertaining the particular issues on which a general verdict is founded or
the detailed propositions of fact or of law which entered into the verdict ; so
tl at it may then and there be set aside if for the issue upon which it rested
there is not in the judge's opinion sufficient evidence, or if they proceeded on
a palpable mistake of law.» This process of making more precise the details of
their finding has the same purpose as the expedient of a special verdict or a
special finding on interrogatories, and is related in principle to rule b, pott.
There can be no doubt that in the traditional English practice this was
common,* and it doubtless rontinues there. Under the system in the United

• The following ruling ia therefore errooeoiu,
for the Opinion rule (anit, { 1968), upon which
It was made, woulil prewnt no obitacle: IMl,
Hatch V. Lewi«, 2 F. * P. 487, 475 (action
against attorneys for negligent management of
Jie plaintiff's case whereby he was conricted

;

to snow that the conviction would not have
occurred bait the defendant called certain wit-
nesses, the j'irymeu «t the former trial were not
allowed to be asked what verdict they would
have rendered, on the ground of the Opinion
filial.

• The first of the New York rulings infra is

StaTSa^wlTM M jfw- il,*?;,,*'?^"
'• *•• i"">ge"di5 nir'exp^lyTen^lT'r^';":"

^t't'rJl»a"m?s4e,%''i:^^,5^g"?„' i!?5?Sj^!' "• «'"•• " '^-P" "« «"»«»

8 verxiict of guilty, en we depend on the
clemency of the Court ?

" to which the judge
onswered "Yes," on which a verdict of guilty
was brought in ; this was allowed to be shown,
the judge's answer being equivalent to an in-
struction in open court, and therefore an error
demanding a new trial) ; A'. Y. : 1825, Sargent

that the judge had ao permitted them, In esti-
mating damagea for aednction, the ezpans* of
maintaining the child, admitted, on the theoir
that "this is in effect aqniralant to a miadirKi-
tion of the judge," misleading the jarors ; bat
this decision was reached "not without soma
hesitation"); 1«26, Ex parU CaykendoU, « id.
53 (jurors alBdaTita as to a mistake in raokon.
ma damages, arising fh>m a misreading of tha
written contract, ezclnded

; preceding case dia-
tingnished, as "equivalent to a positive mis-
direction of the judge," the counsel having there
laid down in his argument a rule of law which

anU, I 2349).
' Parrott v. Thacher, Woodward v. Leavitt,

Mass., and cases in N. C, K. I., and Vt., »u;»ro.
§ 8S49.

• Thayer, Preliminary Treatise on Evidence,
pp. 145, 155, and the following Uter caae : 1697,
Ash V. Ash, Comberb. 357 (Holt, C. J. : "The

shy of giving a reason of their.

"8 ! ?f* "1^ i ^- y-
: 825, Sargent jury were very shy of givi

'• Z'. .
°*- ^°*' '^^ (affidavits of two veidict, thinking they have an absolnte desMtio

jurors, that the jnry considered, and supposed power /but I ll reJtiTrtlS mSSe
8282



SUUi, in which the igdfle, tMnA ,^ .
' *'*'

diet .hould not be exerci^Hl. f,„ u »«.^v ^^ ""'*» • ™'>»'«'l of the ver-
Jbermion. befo„ it h„ becomeV^rf^ei'Sr ?»

T*^^ '»'« ^""'^
"-

h" b«,n p«ed which must «>n«^el.f
"'"''"•'*•'''"''»'«

«^ruci«] li„ethe« may be .n end of cont^v^V a^ tl^'
"^"""^ '" ""•»" '''»'

pr-cuclly not of frequent utilityZc„t th„
.""^

"T" "»» «P«'''*"t ?.
dee gned to cu« c.n «ldon. becomT?. ..

""«PP"hen.ion. • ich it i.
«.t.on by the pertie. unrrthoZVl',"^ ? 'r»''"""

" '•- t -

rr/'lt''''''^
^''« -tu^TthfJi,S:

'^"-'«^" »>«- ''^ public
8 -«I61. (A) to,«„ o# tke TH4U. M M.t.H-1 ,

?
,W ' *^l"^- <^> The teToTtK,^, .tT':

'?*'-**«-. - -o-d.W. my be n.ateri.1 for the purC of /,L!l-
" '"*'' " •"»'»'^t«'« to the

ofcourse speak for thtm^heB, ^^T^^^VTtl"'"'f'? P'^^^^'-'g". which
erroneous statement of the i«ue bv th^^J

*'*"'"^ * »«/r«c<<«„,. An
«-«e. »«ing sufficient to jus "y a nUtii! f;!

"' 1'" '»- 'PP'icable to thS
course be proved

;
and there f. no .^^fiC f

"""" "' "'* *"'^- '""/ of
testimony of one or mo« «f the juro^ Jhl

^ J
"V' ^^ P"^^^ V the

other materiah, for proof a« usuluyTt hJnd K ?."' ^ ' ''«1"«''^ <="«> 'or
'" P"»"P «. 'or the fact to be pr^viutSii^l*^'! " "" °»'i«<=tion to i
upon the ttsue..nd the process doernitZSr" *^' J-'y''' deliberations

« conflict with their verdict 1^1ine WwTn thi ^"'fl
'^'" ''^"^"tion,

Bcope of matter, .djudLtedatXfirlttriT.^ "^"°' " d«t«'»ining the

ered by the jury's award. In cases oT^ '. '*.'°*"* of details of chiim cov-
tial damages, of r».peated libels 17^,.

««>tmuing trespasses, of consegZ.
.ctually included 1^:^?v^Sl^Z'Sl ^".' ''^^ "''«' *•>«-"-
the pleadings, and do not alwavs ev«„ f^T P*"* ^''^ instructions as upon
affirmative finding. .-. . for ZpSJ 1^°"' P"«'«^ '- particuj.'a;
jury has in fact passed at all upon ome oTLT "

Tr**'" whether the
In such a case it is therefore preJerSprovtVhlH

°' ""^ P"""*^«'« '='''>•«•
the urore

;
and. a« a part of the Steria IJIfiT v "^f '''" '»'^™'"«'' to

hmiting the matter for their coLSeretLn mavT°"' '^V'"*^''''
'^'^ction,

juror, as well as by any one eJX hLS^^h ""'r''^'
""^ °' «°"«« hy

sometimes is to show that the jZydid t^jl!"/ V ''°'"»' *•>« ^^^
Th« offer, though incorrect in fom mav^^f-^

"eon^r" a certain item,
the juiys belief and reasoning uZ^SCf "^'^ ^"®"«"'

' '" though
i7- to try e.„^ .Hh the uJ. T! ''' *' •^"'""''' ''^'^ ^he Courf',

•et right ). ^ njuttke, they nuy be

3288
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verdict, th. jury. «Bd.»Unding of th. ta.!Iiri^ir.^r„u '.^J**"'.'

or conr.nUon.Zt tb., .„ thfZ SSLST.ie'^ S^r\r.f "";•
bility under the princlpl. .l^iy examined (^!m9)^Z.^l^^^:
.ctu.1 motiy« .nd r««oning.. Lke. it the mo« niSilTd^i'T'the convention.! cnon. of b.h.vior for confidence inT^v^rSot "^JS"

.uTh'condu"
*^ "^ ">^ >t u prop., to inv.lid.t. verdict. »„Jd b^

Cowpftn with the roUowin*
tori ami^ I o«ja ^'Wing nuiplM

I, lad jM«( I
V. ' tSTO, Smii

thoM
SSM

tb.t ih.y .11,1 not tnelnde in the formwmSct
trnpu., Mcluded

; but htra tbejadM', Srtnw.t^on. were not offered to b. •howirSd th"X

iw»enuri^ thedecUntion wenjn fact tri«l ")

:

887 (*ffld>riu of IndiTidual jimw,, «^ wid
™

S.i" "itT"?
'»»'W«'«1. in •n wt/orforMM-'

tion, the treith of promJM of mMniuutai

!„-/!?* P^"' "' "'•'' """imoiu coneider..Hon of the
Po«"t'"'!i''«.5*'f »«» •'In-i-iWeTi

/>»• -IS 7, Kuk ». BreldenbMh, 8 8. 4 R. a04

^"ic? for
%*

'^'-ni.y o^'lowi • fomer^diet for the Mm. treepM, being ,,le«led, ud
™nPi;«"*5.''P'j?S» *''•' "'•former rirSitWM conBned to . didSrent period, the testimonvof on. „> Ik J . ' prnoa, me testimony
Of one of the prior jurom wu received th.ttho jury wu di«ct«i by the Court not to

toclod. that Mriod of time In eatimatinc th.
djWJ-, «d thrt th.y ,h.r.fo« onriXJd

for th. d.fcijdaBt in aiMimpait for tbTita.cWm
i th. nlaintiff wa. th« allowed to^by a prior Juror that "th. wrdict waa Sytmta par«a»o. of tb. ioMmetioi, 5 S?63•"•Miwly on th. gnwnd that th. umCi

of th. partiM w.i« not oon.id.rad "1 • lar^FolUnihM ». Walkw 74 P^ ilM ana ' ' '

the drf,nd.ntt on a miit by F. for UTMrnl
P«.ini«.

;
i™ii,Mtion. that thTfor^e?.nU .11^

thrjT'"
" ^ 'i*'""* '»'• that th. defJlXtthere claiined '.hat the promiM if anv wm toF. and W. jolnUy. and t^at th. JBd^'cha"Jl

uf.^"S\°u° •'J'*.
P"""''''«ry i"ue, t&t if tCbelieved the defend.nt'. allegatiou the nluJ,

niu«t be bronvht on the promiM to F an.l w
jointly, on tlu i«o.. tS?mSS^ of ih' J^ijuror, wa. «lmitt«i that that Junr "dJld^
thl'cl^' Pr!r'"\^ que.tio„^'',7bmi?Sd^b'Jthe Court, whether the tran»ction wa. witt

8384
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u . ground for d^skring th. net y2d WK.i' •'"'J"' P"P" »«> wiblW.

But bj whom t Nttuimllr h» «. ^ ""' '^*V» »* proved

juror,' u»timony in proof, m weTtT'.! .." *'*"' ^ P"^""* the u«^
world, .xoept . curkl do^trinlo XZo;t' ^"'' ' N°»»'«« "»

thtong .go d«c«w in ,^ J ^'
J»« once wd fmpomrfjy J "^^

the .pon««hip of Lort Snidd'T^?' ""* ""^ ''•«' Pe^i-tiig^hS
n«M ibdl not b. hewd to Se« bk ^iTf "•""' " »••« «J««trine that , wS

««i7o, other iUegal conJ.nti^J'ZloT^^ P-P«'fimpL;«
of teetunony; but. after two^LS^tV^'^ '''"^' °«»«iondTrt!
"PJCU of it. t<«eth.r with the*^refpr.t ,Z'"''"''

'^«« '"Po^"b^h in England ud America r«»2 ?i mk K^f- **"* "tterly repudiateded ,n Uri Manefleld', hanSt, thf^k . tf^^^^ *»'*« ^^i howeve?k
tonon.j»cce« in pr«of of ba-uSjlJ'/g^S'*'"* JT^'^ P"^**^fy3JI principle having been •L^;tt*.S Se T' *'' "^°'> <" " •ttoPB, however, it nceived apDlicatiL . l- u V*" '"'• rorvived. Further
he U«u^ony of a juror to*S :r;2.i:i^;f'^ '''. ^'^^ -SS^'ently becauee new eupDosed «!«-«„. 'T^t"*''' H»re it thrived — ann.,

I^rdManafleld'. ruleCteTt^"' ^L^''*^ T" '«"»«>. which buojX:
which had for hi» «rvedI^^XLL'S'^'^V' *''*' '-^orit^SS^
.

The curious feature of hkXtriLI Jt^^ J^Hflcatioa
""'

""—
«
^- and witL hi^dSe';,trit Vai:^ f* 1/8S. Vaia* _ ¥\_l-_ • . _ *

,
' ?'M. y*ii» V. DclanL 1 T H n u »

ttiX'o'ss^'^.^i^ co-rt "«* «»«ri"'

through • window^ S^J^ imnwction
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of ,t was received equaUy from jurors and others,^its imluonMcorroboration wer« needed, it is found in the early American IZ^f.

doubt, the aftdant was not actually rejected-
being undiaputed. the retdiot wai let aaide") •

•^ •'..•"""" ^ Beamont, WUles 484, 487 (inadmittinir an «ffl.l.,H> -r . : . ' . .
' .'."'

moreover the laat clanae of the ruUng is incOT- imittln;"ln"«ffl ."T""?^ J*"'" "4, 487 (in
jutent with the practice of the times im Su3 fl^l! .S^"'. °i f T™' «» »<> »<" dia.
Metcalfe v. Deane,'^Cn,. El. 189 (complaint ha": irt whe« ih^nhi"';'

'^'"'^
',

!' '° '»«'' <>' ""i.
ing beon ma.le to the judge of the iunr'a having J^J^JT i

°''J«'.""> ™uU not ap|*ar of
re.,ummoned one of tie ^tne.W0„g3 Z^i r„%''Sh'*";*""' ?^ affidavita,'^L„ ^
ment " he examined the inquest, who cSift^S MyT^Wi^.^^' k""'

"' ?7 <"' "'« J'"y. »'
all the matter." and a new trial waa awanST ^ift„ !J^ ^'"'* ^' *"> °' '•>«" e'">ef before
1695, Vicaty .. Farthing, ib. « (Tre^'g:!' wrtUl" im 'a' l"i.'^°T ""i' "r-y™"" ""cited, m dealinff wit>, « inr^,. :L.^:. ° .?" Jf p Lil l"?'."^?'*" ": Jewel. 2 V. Bl. 1299,
c ted, m dealing with a jurys insp^ion of a
,jl„ '.',."'"*"' handed them by the party) •

1823, Heylor .. Hall, Palrtler 325^ ^icUl^i
Having handed certain depositions to the jurorswhen about to retire, they were examined on oath

1^ ''.r '"I"'..''?!'**"
™!"» to them after retire

,-.„. ,, •• ••'I 'ijicbL P. Jewel, ^ w. HI rjoo

the at'tS™ *Tk'
"°t K^-ted on'the affidavit ofthe attorney that "some of the jury had con-W °

",h
"','"•""' ^•"^''^* '"'^ been "aeh^by lot; 'there l«ing no affidavit by the jury-men, or any other tliat waa cognizint of tSa

transaction, but merely this he!^y Im^yUthe Court, abaenie De Orey, C. J thouX ii

reading the derWti7ns"ram«;.ti;7h:'veX" h^^ t^^Td'eli^",",^""^^' '" q-stirtU
was liild bad) ; 1665. Prior » P..w.r. 1 ir.k . .^," *o deliberately given, upon ao loose
811 (a new tri'a

,
on ?he g^Ji thrthi leM ci

'"'
'J''?!'- ''"'"J«^"''° '^^

was obtained by lot, waa denied, "because it

?irr'i°" ^ .'•y P^^P'ng a j"7"""'' "ho con-
fessod all

; but being against himself, it was

»,». > 11.
---,,• "'" ""I"" i" lueui airer retire-ment than had been read in court. an<l how theyhad >.en inclined to give their verdict before

not iimch regarded ; also the Court cannot grantnew trial without punishing the jury which
cannot be ^ thi/confe«.r„n a«^in7t them

K u J:'r. •"^J>'^ Fitzwaters 0«e. Freemw.
K. B. 415 (verdict set aside because determined
by lot

;
the jurors' affidavits must have been

receive<l, bnt no question was made) ; 1698,Dent I,. Hertford, 2 Salic. 646 ("a new trial
W.1S granted upon affidavit that the foreman de-
ilui-ed the plamtiff should never have * verdict
whatever witnesses he produced"); 1719 Mel'
ish r. Arnold, Bunbury 61 (new trial granted
Legalise damages were determined by lot ; the
affidaviU "were made by penion. who heard
he jurjrmen talk of the matter, and the ju,,;men did not think fit to make any affiJaWt

!^S^ "'•' *^. <"". ' '""""' t" «et aside a\erdict because determined by "hustlinir half-
IKM.ce in a hat," "thia matter not ap.larinLupon the oath of any of the jurora, I-ut by "ffidavit that two of them had co'nfesSl the 2^e"
tbe Cour. sUyed judgment " to give plaintiff anopportumty to procure affidavit! from some ofthejurore"); 173.-!, Philips v. Fowler, ib 441Comyn, 525 ("It being disclose.1 todefcndant b^two of thejurore" that loU had been cast, "de-fendant moved to set aside the verdict upon an
affidavit of the fact made by the two jaroni"
the fact as to the jurors determining by chance

32M
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, •. j''.*?' Talmadgo r. Northrop, 1 Root 622

^Ll^ (jurors' affi,Uvit8 " that the jiry had
?.t^''.-''*L''^ ""^""B testimony whicfi wm
S™!.!'"*!;^ •"u"'*''

"»"•" admitted)
; 1805;

fri-v-r il'"!^'*"'"', ^ ^""^ " (coniuWe-;

that damages had been reached by averBoe.
admitted; general principle of receivingjuX
affidavit, to show m&conduct, sanctioneyjS
MO kl'r* ' 'SOS'.Orinnell „. PhiUi,*, f m,^'
m1«ih1 ^ P*' *•:•"• '• (J"""' testiniony^.

«M^ to prove "overt Mts which may i th.aubject of regal inquiry," auch as "gris muH
e^^/ri"'. ''«'l

impropriety of conSu^.X
c«nt to destroy the credit of i verdict ' ; .US.TWher, J., contra). Compare al«, the^i
casea m New York, ViigiMa, and elsewher?
Jdmit .n, snch «ffl.Uvit, even in c^ undTrthe pnnciple of { 2349, anU.

o„/ ,'**"'. ''*'"' " Warburton, 1 B. ft P. N R
326 (jurors affidavit, not receivable to show a
decision by lot; quoted p,^, { 2363); 1839.

?ow" "•."fahan., 7 Dowl. Pr. 228, 4 M. ft W
721 Ourors affidavit that a veidict waa reachedby tossing un, held inadmissible ; Alderson, B •

t. L'V" Vf"'?'' l'o"'^y to allow a juryman
1^.^' ".»'«'l'"'it of anything whict ^sses

dfl^ ^T"f: '"'«'''y' * "• * «••• «2 (affi-
davit of the attorney as to declarations in open
court, by one inror in the others' hearing, /uat
after venliot rendered, that they had reached a
yerdict by lot, excluded ; Cre«well, J. : "Had
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eupposedrule. wh 'rStingSThe^st' sh^Jlv tl" ^ ""l^
'" '"PP*''^ °^ *»>«

juror hi„»e„ and that of aVotherSf ^hT" '^' '"'"'"""y "^ ^''^

membered. is not whether ot>LiH ^ "® question, it is to be re-

whether it can be J^v^ at dl Lutwh ^h'
""'""'"**' " ^"*«' i^gularity. or

to prove it

:

^
' '^'' ''"' ''^*'**>«' ^ J"-""' "lone is to be forbidden

1807, Manifitld, C. J.i in OiMn , w ^

iOniMt the only evidence of wliioh the cueZl^ ^Uf "
'' " •'"«"'" '"dee'l that

the art, which might be a«d if a co'tr^ ™u 1'''?''* "^ ?'"'* °"*= »"' considering
exclude .uoh evidence. If it wereSS to be"'*^ T"^ "" "'"''' '' """"^^y^
*..de a verdict by .uch evidence, itmSt"oZtil.L Z """ " J^'y"*" "'i8»'"^t
to one of the parties, and not b^innWe 1^^/ ^''l"

•'"J"'^"*"' '*"'8«^^^^^
might propose a decUion by ^ wi"h a viet af^

' Y"
«"npa"ions to hi. opi„io„,

""mn'r'; " *'"' «^-"-" •hoildl'4ar.rhh^-""'' '° "' "'"" «••' -''''A his
1830, A'^raX-er v. ©TO^am, 4 Al & W 79i L

m'tted the drawing of loto for « verdW .. ' »
'"•"''"y'" "ffldavit that a juror had ad

" The affidavit of tie juoTnan h.Vs^SfX^;;^ ^ '"{! """"'"" ^'^ «>™iio„^
«uch a. would render hini liable t„X ZS^- L Th ."r"'"''

''''•"" '""^'"its is
otherwise no verdict would be safe '' , "C B •'•. When ih '^u'

" ^°
' " ^ ^"'^^^

« a verdict .a open court, which ought to uL their hi!,H
^"^"-^ '"'''' "^''^^ concurred

be most dangerous and lead to the gfeate^t fran! '^ k *
'^'""'"°" "" '*« <""«. " would

ment. as «,at which is ma.le in this ca'?' "^ "'"^ "'"""' *° «' '' -"id" on ''Uch state-

t^- ^tr^^:t;i::^'^ZUZ^;Si^i ;f ; V ^-"y -nfe. that I fee.
elude almost the only evidence, which Le' cal« „fL n f^-

'*'"^' """ ' "-ereby e:c.

.^ I as readily perceive that I hou d open ITort? ^ '"'""?" °^- ""^^ ''y "''""tting
arts, and tampering with juror,

; Ld "rat the l!?i
' "!"""" °* ""^ ""'«' P«""«i°u«

consequences. Jurors, who would have £„ swor^or".T ' "."'"^'^ "'*" """Serous
according to evidence, come with a bad jS Into » Zt^ ^T7 "^'"''•^ *" »*^« " -«^''ict
dishonorable conduct, and affix a stlgmlTn tieir

°^ ^'""'=" *" P'-"^^ "•««• own
their defence. Beside^ in the lauguS Zieoth-

'"'"""?'' *''° """^ ^ ""heard in
mony could be heard by the CoarClithout nr^i r'"*''

^ "'''"°' *'''' ''°'' ""''h testi-
Should this happen, will it not ju.tlyTdeLedTnf'* ^^''T

*'«' J""-" <='in.inally.
have been used? And will it not "00^0^1!.^^ «""^PP'?K 'he jurors whose affidaviV,
tion, naturally incident to pe^LtrT^^ZH^':^:.^

in the charge, to the temp ^
ear that the practice, if adopted, woufd tend t^T i^n

"!•' ^"' "^^'^ ""• ^ 6™*%
jurors, *, to the grounds ^udre,L>nsoi their v^rd of ^7 u'°"

°^"'" ">« consciences of
frequently befo« the Court for tS^is on tha^tl''"^''";'*^.''"'''"''"''

°^ f«=t ""ore
opposed to penetrating into the reJseTof a furv ,0^'!^* V'1

*'"'"* P°''cy. I a.„
jurors, who are kept together until they hate'STp:' Irverdtt."^'""^'''^'^

"*

in oZtXtrlTra^ttr.:~^ " ^^^"'« '''"«— '-^^-'^

a pan. Who. -^ai:t*St;e:-rrat;S^"^=

-ed that the ..^.t of ^fe^^ ^.^^^-^t^^^ :??.:-- --
~r;;!^i:SM"'^''"^"'''''''''^ -«''''



communication of a juror's personrVnn-S. ? ,T'"« °' ^°*» °' the

sidered at all, for the pur^oSTovertrin^^h. "?
°°k

"" '"*'*- ^ ''^^
be regarded, under the priSeIS. *

• !
''"'^''*' ^"^ "''""W rather

the motive, and methXof del iSSonW ""^
^""'f"

« 2349). aa part of
fore as immaterial. So L aa any^Jl?°* ""V'^'

''''^^'' ""^ there-

taint, thatresnlta from ilrtiilgTeTuts'diW^ °" *^«—
on the assumption that their methrX^^T^i""''' '''***» ^^^ually
ignored, and th'at is anoLlr pri"c ^etntirm^^^^^^ "'""^'^ ^
conduct during retirement should bacl^e^as a fo™»l!,^

given piece of

(which may be proved » or «, .„ »
""""^ "°<* '»*»^ irregularity

not be prov'eS^H^ rrrSabrreTtir^ "'/^V^'^-'
(^^ -7

that is very different from thfiueLriwJ °°'"f ^"' § ^3^ - out
irregularity, the jvror alone 7s tJ 4 irehTbS L"°°'^"«

''"'* '' ^ '^ '"^al

must be pointed out that wL Lo^d Sani^" ^^ ^* "' *''"''"^' ''

obliged the pr«,f of the mi^Lt^fdetd sol^v '"''^r*
'' *^« ''-^^

"some person having seen the transactitThro^S t^„H ^'''T"^
°'

such other means," his succe««n«i ho„«
^'»^gn a window or by some

would hardly have condoned TbaJrorTr*'''""**'^"^'"^^ ^^^^ »>«

been present at the jmyrdelitSs m»v h
"""^ °®'*'' ^''° ""»y l"*^*

§ 2354) prove their Sondtt ^i^'it^a Jr^J^^^^ (^^
m one or two jurisdictions) for him to attlnH fl^ u^ °* '^"*^ («^°«Pt
does the rule tempt the part es to sS.H k

^' °^«''»«»'- Thus, not only

surreptitious eave^rTppiC b«^ tJlTaw /^^^ *" '"•^'^^ "P""^^*'' '^d
it sanctimoniously puteTway t^e i™T' \'*'^"'"°"' ^^^^i'^ ^ith one hand
done during the^privw^H retLZ^vJ ."^^^r

'^^ "'"' misconduct

sistently in'vites to'the Le ^t^tLJ the'bli'tht".''"', '' ^''°"-

gard of his duty, in intruding upon thaTpritacyl^rK 'f*'"'^?"
'^"-

as a witness and the sole tfnofof hL SSnt If .K
^^ ^ '^'"'^^'^'ioa

pnndple in this rule, it should at least p^rSc. ^'" "°°°' *" ""^
In the foUowmg passages, its defects have bee^sufficiently exposed •

to iS lo'^Tr^Siiiat^^ "With proH^Uaion

their own confe«io„ ? And i. not o,J State priso?^^r^'**"
""^ "'''" «'*"'*- '°

ask for stronger proofs, and at »h. ..„ *• ^^ ^° '" **" ""ne *»y ? • . . If w«
n-ouths of the j^J^'U"^:; «VelUt on^ dZ'i°1

'''^''"'» "^eo^ •hutting ti:
•"^ '-'««>«•» to act and dec^d^^llyJw^ *"• '«"• °° *" •«1««« °* the ifind,

ticeMa;sSl/ci;:,^:t;t^^^^^^ «'; "F»-b.-tion of Chief Jn.
the case admits should be shut o„? andlethard^T "',''!^ ""* "•« °»'7 «'^<««»«»
that it is also the best evidence the cTiS. u ofT^'^i '^^ It might be added.
..tuation are not subject to inspect, '^:^t:i i'el2lLT o£

"".'"*' ""' ^'"'^

3288
»^"^"*^''8» **• observation, at least of



«>«t kind to admit of . «,™^ « 2353

-•ture, I think there f^ehwTj^"',.^*^^" "^ tW» kind -^nd fot^f i
"** **•"«•' «

humble judgment «!tS'" ""
.'I*''

*""•! «d which Uno?^. ^J'"^"^ ^hich we
under .„ch d^alun^^i^ tor"""" *° "^ '•" oth«r .naC of t"*'

"P'"'"" '" "y
butitienotaltogetwT,!.! M '^'''"'^'''"I'^'hgwatcautb^^^^^^ : '. ' ' "^ ''•'«>fct

Court; if it we« I for
„*'"''• »°'* "^yond the^ewh of *h " .^'^ "«''«»pection

:

of avoidittir a rarrfiVt » u "*' •"<'»vJt8 of iuroBi n... ilT .
^ "* ^jutg down

which doefnriiiS,;tiri„"r'!^"^" ""^^^^^^^
^^^

'-^^
preached by a nartv hj. f-1 . " ""* '•«!»«' itself, as U,**. •

'" *''« J^T room.

f«ct.ormeritaKetr"tr;''"™«y' *''*t-"-^or oT^^^^^
wa. determined by^!^'- "' °' '»"'* "d « the piZb« „f *

""'"'ened a. to the

did not a8Mnt to the verdicrth!^ ». ^ '"''•" '» ""« 'erdict itwlf" Z. .t
^''^'^^

•tatemento of the wihZ. ' .
''*' ™"nndentood the in.f„^ ' "' ** ^e juror

by the .UtemenHr oT";,"'
""• P'«»<«»«« in thTca^ S^^""' "^J^" ^''^ «»e

judgment, or otter matt, !°' '"• '""ow-juror..n]^t ^^^ndnlj influence!

mmd. must re.t in ht»;„ btel' f^H °- '"''"«"» »' ^of tS:^'u^"' i"'^""""*•olemn aasent t« . j I.
"*"•*. «»d he u and onirht *« i, "P**" *ne jiunr'a

nature are, though antm«T ?.
' *'**'*' '»»»'•« upon hj^ mTnrf .^u^"**" "' "nd

room to the imil •V^^"'**P*hle of diaproof woX k.
""*' "'""h in their verv

• " , and to hear snch proof
•Thi8 is the principle of 5 2349. a«&

aoso
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juro« torn rwortingtotheo,.
. K, U i.LS "T;, ""f '^r*!"""^ do^^iog

juror to «,ort to lot orth, Uk, to J.Zl^'J'y.^SiH^^ ^^ «p«hen.ible i„ I
.ult of • deliberate judgment, vet .uchre^rt J?JS LT ^ *''* ''*''" to b. the «.
to thediecreditof hi. .tatem;At than woddbTeWnc^d hJ*""*

""«• *"T'"'<»« *<"«««"»
he espionage indicated by Lord M^Zd a^d n^J^ ^'*'^" "?' "* ""• J»^- «»
focu to enable him to mik. the affidavit 1? al!^Jtt *"°

Jf
^'""''•^«* "^ '»>•

knowledge and lew Uability to mistake which th.w^ »"P«ior opportunitie. of
hi. .tatement to the moet c«dit And if „t J^llZ, " ""V '}' '^'^ "»>•" "»««•
proper practice, which avoid, the r.r^VulZ^nZLl^I ^r*^ n'

*' " ''" ^"^ »' ««"•

.a« to the evidence of it trom on!^LTp^;^^'';;Z7^y ^^^^^'^^^oM clo« iu
c as., which stands in no more enviableXht ^d^rt.!* ,

*'" •"""" " '™"' »»°«'«'«-

Nor does the conaideration of the mdlTont^rTfT^^ "" '"°™ *"""«'* "» <'^««'-

«.und public policy. It U true. howevT thatTubiJ L^' ^^'P"**' "»**'^' "o^travene
juror ha. di^harged hi. duty and «nd7,^ I IT* ^^ '*°^'' '*l"''-« ""at when a
turbed and unaff^ted by an, .JbZSchr^If '""•'' •'"'"^''" """"''^ ^•°"''» ""li-
whatever; and. therefore' a ?u«r Zuld ^T hlr]""" "'^"..'"y ^••=' °' ?""«»'
which, in the legitimate d/schirge of hU duty he^«.„f

to contradict or impeach that
has done an act entirely indepe^eut and oLil f u T^^ "severated. But when he
th, law. there can be no souXSc Acv 'th „h m"'""

""^ '" "°'»«'"» »* " »"!
the best evidence of which the ma^te is'tu^o'fb e n .? ^T'",'

' ^°"^ '""» ''"™»
party whose right, have been prejud 4d bTsS ll"^ f'

*? »''i»'"»t«n-usUce to thf
policy protecU a juror in the Wimate difcharSe of ht i T' ^i"

""''' '""^'' ?'=''«''

attained thereby; but if he .teps^asidrfrom hfsTutv 1^,a^'
"""*

"f""'*"'
"'•' "»""

competent witness to prove such fact Td thlh^^' '^'T
"" '"''•'^*"1 »=*• »»« « »

attachmg to that which'wouldSe^^l^LtIS/S^ ""''""" "^ »'"' '^ '""-
1874, fireroer. J., iu Perry y. Bai/^v 12 Kan ^wo kTT .

outside the personal conwiZnessof he ndfriH.'.fl
•

' .u"
^ *° "" *^°- °«tt«« 'ying

sight and hearing, and theZlT^oMteZr^T' *''°n"'"'8'
"^^^ "« """^^ of

tradiction,- • o«rt act.,' as th^ Ma^hu^tu
^^^^''^^^^ »* ''"«"^' "«1 '"Wect to con-

the interest, of justice will 1« ZS^ "j ^"'"^ "^'^<' ''• "it «*>"» to n. that

eecretofthejury-Ui.:otpe^Srbe?he «Vr' T'lL''
Po^^^ ''"^"'-d. if the

upon parties litigant. If th^jury has befn ililTv „f
' *•" ?«'•?«'«»«<'> of wrongs

done by permitting their testimony toSS If
^'•"'•'1"^"° "»"» »"« »-«"

conduct, but .such n.iMond..ct wa. not of s^ I n» ^"'^ """ ^^ S""ty of mig-
partie., the modern rule is to leTTheverdi stand anaT '? '""^"'''' *•"« "^'''^ "^ ">«
But if such misconduct has wroueLD«.i,.rfi!f"P'yP^^
but the verdict al.so should be «tt drPubUc"^l° 'f'^";;"^

""" J""" "^ ^''^^'^^^
the personal consciousness of onTju^r .hotSSL^ "^

h t''"
*•"" " '"''*'«' «««''8 i«

cause, being personal, it i. not i^~I.ible1o ^th ^"5 *° "^^^hrow the verdict, be-
thought of one the power to distur^the exp,^!^*^!:f • '"°"^; '' ^''' "^ *''« ^">^
to .nduce bad faith on the part of a mlnoX^ L±"°"' "^ *''"^*- ^^ t^-^ency is
the purpose of subsequent dissent- to indn™ fL •

*" ''I'P»""t acquiescence with
to the verdict. BuVIs to o.^TLthcyTZS':^^ 'w''"''"'"

J-ors subsequentU one affirms misconduct, the remainTng'eT^vr^rn denv "'*^°'''"«'f,.°f »» 'he jurors,
of the twelve. It is u«,es. to tamper w'ith o^^.ZrtVn m:;^htP ''' """'"'

§ 2354 Same
: State of the Law in v.h„„ t ... ..

th. Rule. The doctrine of Lord Man,fi!M
"^^"""^

• Q«UfloaUon. of

of the Courts had coLitterth^Zl
"""" '"^^'^^^ '"''^'^'^ *•»"* """^^

opinion of Mr. Justice cTo^ 10^^ 1166^1" '"/r"'^^.''
'°"« ^^"^ «-

of Mr. Justice White, in Tennesli inS ZT^f- '^^' ^'^P^^'*'""iennessee^in^l821, which had accurately pointed



J^BORS IMPEACHIKo A VERDICT.

11
2345-2364J

out the true nature of tha i

" **«WCT.
, ^3^

there „ .ome doubt ; in Zllv ""ff* ' '" Ohio
there ..one exp„™ e«ip,i"?''^ « «'<'«" Code,

!«>>?.. «id to be '..ubff to 'ir-"
'™" "he

jections"); 1855 pE' '^ "»ny »eriou» ob.

*0f.
*0a Ciuror.-'affldX'",r "«>"». U id

determined bv »».»- i? ,T*' damages w.r^

f 2298, Sandels ft HiiV! ni '
,
.'""'^e'd « Die

juror .,. ^ e'xaZ:!"^* i'bL* ??""' <•" «

to i .., ,

J, * «~'""1 for a new tri.l
''" '""•

to M ai,iu|, ag ground ftvi
'• ®*'=opt it be

verdict ««a maK^Io^.f."^^ '"«' tlat the
State, 29 id. 293 oqrL'JJ^^*' ^^''der f

nfluence):
1879, Fa°n "o,° f H'*^» ""due

113 statute aonliwl ?„
"j-oflnin, 35 id. 109

to jurors acti„X'^*°^««<>de an affldaviJT;
Ward

.;. BlacLiod "4^ w"!*'^**) •• J88?,
puror's affidavit that ,1.J ^*^' ' S. W. e^i
by drawing lou, 'ex ,^3^,'«?^, •"^ detemii";]

toshow theTal^i
|fede„?el'fr'

""^ -"'''ed

featr^\H^V'"rrwiirt
tar^jt/T%rit1"Sv^:

fitted
1» theT .xcu'd^T^To,"'T"'•™'•EIePt^c H. Co., 184 id 494 '«« 2?'- S|«'"»«'<1

P.

Knight ». Fi7h™'",i'7, ,"' <-'"«ntti 1 • ibqa
(ju*«- affld; to iff^^t-."**' 2« Pac %
tion of damages bv»vi!r '" "'"'* « determina
1.8W. Helled.' KopTe^Ti' iS"

?,""" '"*^«^)
i

r^.^"'' """f 'nisooVdict „f°?'l?'".'"oxic.
^onnectuiul:

1824, Sute „ pL'*"°"'V'"*«) i

S48guror,-affldarit;as to;?*^""?' * ^o""
niunication of penonalknnu. * '"*•''"<"•'• ™w-
>n evidence and not irfn,^"'^!?'**

"n » ^-^t not
Pudiating the earlfer tr"*'"*' «cl«ded

; «.
trary, «s* indicS i„'°"-?!,r<"i''« ^ the 'con-
1 Root 822. in n^al".

Tarn.adg„
„. NorthroR

16 id. 848. SifHr,Zy' ''^*' *'eade v. SmitW
State „. Ct '»^«°'-« -Sl7P«.ved) Tsl''
grand jurora' teitiLnfLi t •["''.'''r''''^ to
Sefore tbem)

; Ma^re mr*?.' '^'"""''"y
Tantum, 6 Honst eiaTr "^' Crossdale «
eeiFed to show .ittn^ "7 •«'''»"» "ot «!

do<-tnn-. .„ V.:-
^";r«-

1 (Lord Mansfield's

- "uier (Jo., 25 id 00a In, '• "04, Turner
stands, there are certat'irt!' V" ""> '«» ^"
verdict which »av u"' ;'^,^K"''"««»fctol toI
of the juro,,, ,„-5 ee,£^ "L''>' V'" alfidavits
e'lually fatal which can o iv

.'""' '™««l«ritie.
manner authorized bviL^ ^ P^ved in the
the reckoning ofiiZ """mon law " • here
n'Pro,.r, butVo a^r^^^^^i^.v

"J?''?-
«a's heUi

f?re not Provable by jnZ'»»'r' """l '^en,-
%':e 0. Stage Co iVdJn ,,^''"^"V't«); 1884
opmiou approved 'aid the"

^*' "' O-receding
lie histo^ of the «K„ '*"'* ™1'''S made •

'882. People ... Graver •f".""" "Plain^)-'

1893, Dnon r. Plun, os ^T „o^- «•» same)

;

..rors' affidavits Stt^1 ^f*'
^3 Pac. 268

"on of damages by averal T * <^^t«rmina.
} average

, Turner v. Water

v.»„«u;
; ,890, McElven r s.T'' o»'"<''"' ex-

¥"?^/'er f. State, ir254 is .J^ N™'^"* : 1892,
"milar)

;
I893, Cornwall I ^; *" .("Pf^renti;

80. 154 (amiarenH,; • •.
^tate, ib. 277 iS

State, 96 'id'.'^sfi^f ^"^^6
}

'
""'•' ^«^ "

\m7 "oTi^P*' oporto "wtre 'J.T""'?'''"^*'
1897, Bolden v. r'TC '!*'? ."T'd, excluded)

;

Kal 'fr™' Pri-eiple affirmed)'.'')/"*' "' »• E-
Mwl&aku V. Koa, 8 Haw 19« '/•

'"^" • '882,
as to another juror's .^^ furor's affidavit
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I 3534, aaUlv. 8 (like Ctl C C P I «ll»^

.

_i j
1893, Flood V. Mcciure. 8 W,. M7 g,

1."iL' l^t^^^- '?««. Ford,,, ,. Abtmnu. 2 I..
(juron- tOtUvito that daraw. w«™ detemi^tt f/' »'.' U"?" •ffld.riu .. to nS^utt ta

t«...lon 4 i<f. 87?. 39 P.c. 848 (ru"eof the b.^for" t^" '" ^ "-l"^"* in gweiTto impXhnwCode, ..«iont«d in the likoltu, 1 1 4M9 lik. fSII^k'"
'

'?!!!!
«*•*• "• O-d^VlHS?

.ppli«d notwithstanding erroueouTpunctiutiDn .TiTJ?"?'"'"?' ' i"*' "•»« •-• Mion,. 7

in taking a private view)
; jfilinoi, : 1880. Sawyer iSm b„m ^i?"^'"" ?' -^""V^ by aveitun)

;

. al i? »^ "i.:'""' iinnou: 1820, Sawve:
». Stephenapn 1 111. 24 Uuror'. affldartt of ~r
.Te^mri:;^

™n>mJcated by Zlb^j^'r^
?«.« "i"*"""'. ••Inutted

; no qaeation nuMd) •

1823. Forwter v. Guard, ib. 74 (aimilar&oil'

SfldlsnUS'?" ' 18~; MantnTa^e^'f:^'
•mi J. '• "» ("""rweified miaoonduct

; juror?

M. MO, 3M, 374 (ainiilar to Foreater v Ooarf
~P«.) .• 1867. AIli«,n ,. P«,pK « id 37 MOarora- affldayita, and others" aSdaWtofo^dSon juror.' aUtement^ not admittol to"

«

mi^ndact in permitting the constable to joinm their ducuanowi)
; 1888, Peck p. Brewer. 48

1871. Chicago V. Dermody, 81 id. 481 43B(pneral principle affirmed) ; 1873. Bertholf .
fv^^n, 68 id 297, 303 (similar) , IS^.^bLj
t, Thom^n 88 id. 245. 247 (similar

;

'.^y'!
1^* v'*',!'" determinatioB of dam««i b,average)

; 1885, Roy v. Goings, 112 iS%6A
.^L'"!!!!:.'"'

f<'lW'»'«»« • quStioning of"^1

85 N. E. 728 hurora' affidavits of nn.p;ci«^
mi«;onduct, excfuded); /„rfi,»a.- 1840/Drn,Jrmond V. LesUe. « BUckf. 483 (affidavi oTiSraiasion of juron that damages were deter^inrf
>r "«"««. excluded) ilMTonnn" hSi 8

107, 170 (lurora' afftilavif.. —

»

_• /^ . "'

davit, held alSi'bli'to'llho'S't &» of

i

*5??J_**«P'"'«J '• Brenton. 16 id. 84; 89 (wi-'' '
Tel,

ceding MjHss.nprovetf)
; 1866; Wriht"». leiCo.. 20 Id. 19{f, 212 (jurors- affid.^ held iSl».i«.iIT V ' *'* gurors amoavits held ad.muscle to prove misconduct «id imguUrity •

qnot.|d nipra) ,1873. Bingham r. FoitoWl" fd'839 (juror.' affidavita that fellow-inro« i.,:
per«,nal testimony duringritiC^SX!
erroneously applyfngthe rale Swr^ht? Tel'

MnJf'^S?^?' *•' •.j"""> ••taitted; thUi,correct, but of course inooniiistent with the onTS ^'ir K""'«'«yo*i»«' >W4. Pen/"
i^lLJ ^'°- ''8*' "* (JnWa affidavit

^1 I. M "j*'^ ?.".'' »' miaoonduct T mn-eral. held admisaib e j here, to ahow . f.lE-
juror's intoxication ;' quotod "Z) • mo'Johnson r. Husband^ h Tm^6l\^^-
5?J??!!''.«d™i"«l to show'a dli,rSna&f187.. 170 (Juro«''Wd^ViU noT;c;ivTto'.how f^^K*'™'"*^ ^ ."o- a de^rS^roHf

an unproper agreement a, to the Sibling)' K.r^9''S P^^Sl=,"«"•. ^ff »• CI«k. 841861 McC^y V. Stowart, 16 id. 877 (w^mi ^Ia' * \»<^ "^^ Ourors' affidaviu that cer-pnncDle aflirm^l^ .,««,' «...."•_ "(i,.W««~i tarn docuujent. were lilegally read and™n^d.

i««i 'li K "»>"'""='"• »» K> me iwlJotinff):
1861 McC^y V. Stowart, 16 id. 877 (w^mi

i«7« i.*? *''* Dnimmond r. LeaUe. »i.»^)

.

1878, Stanley r. Sutherland, 54 id/ 3M M6
(jurors' statomenta or affidartto a. to fellow.

Si^Sm"?""" of P*""-! belief' ex.ciuaea)
; 1883, Jones v. Stato, 89 id. 82 87Ourors affidavita that a book had been imn'n./ m- 1"^ >• \.i»o uie preceoinff caaeV ISBH

erly read, held inadmi«ible) ,° 188rS S" ,^"'"^ i". S'-^P. 69 vX. 779. M plu- 689
State, 95 id. 481. 488 r.i„i{;,>"?h,''nl?8,''- .Q""" •?d«^t» .ad^^iittad to .how a deiemin.

T *a If P 7i '' """'"™;; 1889, Atchison
7ii ,- ^-r-S?- " B«ye». <a id. 609. aa Paa741 guron' affidavita admitted to sh^ Mother

X)' U^'sL^'""S'^ "' p.^nd"now r

46 Psi; 7M f^^^C ""^Conoick. 67 id. 440,

e.Qamett, 110 id 290, 11 N E 309 riin^™' ?• °' ^°^' ''7 »»«««ing! Doatar C J.«! • '
.

.'" =""• '' "• E. 309 (iuron'
affidavita exclude,!, a. in Stanley v. SutheC
t^SZ'J'T '*'?',""* confirmed fn a carefulS
w^'ohfiii.^

«»7 (jurors' affidavita that averdict

loV^f^ by^onty-agreement, excluded)

;

7 •
. 'L^J'

•*'^' "• Kennedy, 8 G Gr 47Ourow' affidavita, held inadmisaUle. when aloneoffered as the basU of the motion, U, prove «S?
8292

-_., ™ .-»g.uu„u mai -tne method by which

Sot w1tZ°th'
''^'-

"T""'"^ ^y the ju.^"t

aavita not admissible to show "misbehavior inthemselves and their fellow-jurors") 1826Doran P. Shaw, 3 T. B Monr ill Iik '• 5'
iug nije «ppr»vedr;?82^ "^-t^

' *'l^^^A. K. M«,h. 394. 396 Ourora' affidavitofhSt a



«lo-iu«.r g... p.^„., ^,
• '^P'"'*'"''' P"vate view, consultation oniioir'juror flare Miwin i *

to hiTreceipt of a brih; f^' "? (J."""' »'«'l«vit

own mi;x,nduct „cIu^l"'"/"^"J'«»<' tl"-!-

duct wai ttMBwifl^rf .. \ ^V *»« "i^on.
ex,>«Mion. orbkjf : w^PLi*"' " '""""Jed

during the jurv'g nni„„',«T*" ""' '^^°"" ''"«''.
t—.J .. -J V • P"»ence in court, opparentlv

r.^:?ntttai!7Bnr "^"-^

hela not admi^blTto ^Iv^
*'''• '?"'""' «"""

conduct duringthe iu.^^ H. iT*"^"'^ " «'»-

attempt to bribe, w^^TsTasL "'
'o'l'^y''

«d. Ill, n7(iur<lr-««»i'i 1 'u
'* "• P'ke, «5

wa, read t^ tii .W exclud^^'./jTu' "i-o^
•• Camden. 82 Ae^SM M At 'fli?''

^'^'^^'"^
mony thathe comnm^ aM' " .^r^.i

«•**

B-'Co:; 7"0 id. S.V2 N- T7^1> '
""?• - -

•Pplied): Mi^JjfJ): ,o-J^(8««'?'»' principle

'.Knowlej,

«onyth;rhreomnm^;aM»Ltr\'^^^^^ »ineT b;a='''ei^fSl,"»^"" »- 'J«'-
during retir^ment/excfflr ?/' ''"r'*^ qu^'ifieaUorSaM "''*^ri

«'P"'<i«ing the
1882, Dorr (.. Fenno 19 p. i'.if"*'*^"**'*- «<;'ra) 1«7» ai . '*^ A" P™" " Cotfmnn

2r? •"i-.-y «« .'«d do,v""it'"H.^/^K~"i- """'"tion withThe ru..» \" J"?."?!*' -B"

ca«e» where a foundation hf. C, ",' S?' "erioiia

•vidence
; herlrnot '^j^?? 'T" .^'d by other

proper wading 'of l\^U) ist°l ^^^ '"'•

«• Co., 87 id. 240 9H^r' ' .^' Sawyer «,.

the damafleawe-H., ''"T » ««dartt that
eluded) •fserZi^'^T'^ •>? «''«"«<'. «-

vote): 1877, Stote r BranaLttr «V T^r"y
156 (jurora'affidaviu that. „;»' '^ "'• '"•
mined by averaxw-.^i U"'"*'"" »«» deter.

qualificatLnXaSd'^ftJr.*''««''5 '"•

triea, and niav IT llii j ""'"^ '" ^^^ coun-

own miabehavTo" bat n^avT- '

''^°^ *"'
or contradict oth« «„• 1

^ received to explain
their crduct " he

" *r ''"'^'"'S
*" ''"I«'^

muniSTain wiaT th; tZ ""
"!Kf*' »""

PbiUp. ,. Ste«?rt 69 11*^', *«'"''«;») •' "78,
that ^ma«M were' dLl- ".<i""""» '^dovit
eluded) ^1883 "I'f,

deteraiined by average, ex-

(prindpeapnl'ief to L^T' «" '«»• 881 694
o? «acLg';^etMicr?2i"'=' - '»"' "-nerdeS;,^nron oVdtr.

"''^''^ "»•'-" rr^^fe^Pf"^ '» "^oTd^'ct in'^J, .'r

Hannnm J Mche^wrifl^"^!,'^''*)'- '837? SLT'256«2«W?^'"^'V **"• Stat..,! 0^1;;'
doubling d^^S'dJr V atft'l'''

<'^'?*
'

'» ^'^'"Knl "SL'^'S"'? *° "•''^"Xt
double damagS^^ . 1852 Avi '^ ^'''™'« '888, State « R„.f^?''y.'^''''''«"«rement) •

Cuah. 266, 278f ,L .t '
^^^ " Caatner, 9 fliJtethA^tLTj

•"*''• ^^ "'• 99, 8 S. W 221
»m .. Ma'nchLler Vl d^a?/',^,^ I

'•»''''• ^"l
Preceding «„,

.

,.„., „..«• W- 221

of a jutor in atatin. k/ '
^'' '"" --"duct

privatily to ?he othe™ exifT^?'
knowledge

ton •n/worceSter R Co ; fi^O: 1854, B'«^
91, 105 (like Drrr ., P : """"• 1 Gray 83,

•• FranklinTs id."l2 SlsTtit""' Chadti,«rn
of the locaUi; in iwue . fJf''J"?,» P"""'' "ew
«. Canney. l^Sf^V^'S'rf 'si'o^f'^'

«-.«
fied improper utterance 1 r«„.* *'* (ui'«Peci.

predion,
o7te'd'S?lira".nd"ti:i:

(like th;"pr;;din7'c^V I'g'L*!!' ?
'*• I 221

113 id. 236, 20 S*W10M??6 *^' •'"• *• (^'o-.

misconduct' in takL a n^P"?"'" »??"«<• '»
State e. Wood 124 i,l f.o"^, ""''•'

: 1894,

387 '8rp«'c^Si'"'J;/'^^«'»'".n, 13 Mont."

juro'ra- affidrvita thatT:^« ''''"'^. *» '«''»'»

V average
; Turner .•W.^p*"^^",'"™''''^

not follwed in itaTri'iJ!? !' ^"i' ^< »«^«.
tion of chi'J-T/ar'v/.;'''?}''™™-
State, 24 Nebr. 803. ^N W a',7"?!™ ?•

^^miaconduct in procu'ring Uw-Wetc^l'-'
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10 Oh AafP ' *?*-. '"'• "^rt «•• Burnett.

I.IA "? Oufo" •''1*»'»» that thejw took

73, 77 (juron- liBdariU held udmiieible to Jinti

ir^i—^,-"™"* prejudice and improper mo- tion Ui,l"™»f ??'
"*•'" ""* •f'*' • fouiKi*-tiwj excluded)

; 1|»08. F.U. City r ¥i«^ of ti- i
''' "'t" ""«»• "'•n the .(BdiTvU.

widiM Aom theo, tllowed to be proved hv

KK«D.,
followed, u "moch mon i«2odibui/jimotira of Juetioe ") • I8M ^Tk-^

mi»i„n. th.t he lid ilreL^iS^te?
"•

.nd th.t he w„'^/dJSd.'1S:"dUr"?m'

li m't r'
("me)

;
1870, Dodge r. CwroU. M .iilh^dhv ur'!.' u"^"'!".'"** ""« "•''i'et wm

TU "f 4"/"" affidavit, that damaroTwer. wtS ^ ifS'"'"' '"•^"''••"'l*, per Veatei J •

determined by average excluded) : lM?KniLh^ h^i*„^°"°'
••^- "'•• •"** Bnwkenrijg,. J. . „^,i;:

r. Epeom, 62 id. Ssa 381 Miwi .i! -L ^" '"« no opinion : ouot«rt.«.™,i . A«, i.-'rV""^v-?a«:53sff;;^:^{M »i.i;i. k 7' ""' ("* 'ne precediui
». which however i* not cited) ISM Pil.t

w. «.. uu„„r, 04 m. 471, 18 Atl. 867 rl k* th. i.r.i 'li " a«v.ag aomitted contultinir nri.
preceding CM.)

; 1890, rilmer "
SUto 6? id Tnl'J""' 'J*'!'' *° *»" <*»••. held admiSSb^":Ml,

» Atl. 1008 (general prtociple Lid to Ji,^?""? ^ /•• '"•«»gui«hii,g Clu^ Vexclude a juror', expres.ione'^of Su) JV.!^ ?««" JjJ.°'<''''»»Rt''eja~re ow5 mi«SXct)
{'riey: 1790. BrewstiTr .. Thomson IN JI im" ^"".V '• ^'t*- » R«»le a" 68 (juW82 (a uror'a «m,l.»!f *k.* ..'T'?' *.«• <>• L- «ffldavit« "are inadmiuiki. *„ j_ '.iJl.VH'^"

-_—... . junira expresaiona of biaa) - JV;«>{'riey: 1790. BrewstiTr .. Thomson IN J I

^^.j^f! 'ffljavit that Srv;,4 ;"';i;
•ffldavit.

''".» ('.^"j""' "..'?''« 01, 03 Ouror*'

feUow h
'°'^'?,""'''e to inculpate their

ter, 2 Id. 46, 51 gurom' aflldavito ,ut „i a i^rp.'X. "'•"«•) '• '«»S, SmaAey r. MorS:

SS:t4i?PS' S-riH:5.v'.?|i?iK
tne jurors admiMionn of the fact during .receaa of court othar«i«> ifTi. •

"."""« *

ment had been ''^T^^'l' *'"' J"™"'' ""te-

while th« .luLi **" °' *''* t"">««tion and
TsM V^J'"'««^

J»yn>ent wui being made ") •

8M V« "7 "• *?*?«'• «6 id. 386, 26 Atl

v„ ""? "» "now aeiennination of
Pri;.r'~«J^^. "*"«*>' *"*" Carolina: 1814

t^OM Sr^mJ™'!'; " '*""'• "» (J-ron- declUj!

fcn!l° •?'^"«» "ot receivable to provTii

Md^exS^'ijrS"*^' P*"""*" ''»«*WgSMaexpreedon of biaa after retirement): 1834MKain v. Uve 2 Hill fi06 guror'. t4 imony

^.ii:^b2Krr»&C^

hSd li'^'^i^i,^
^ 'T^'Li'f- «;'J'«^.

By lot.

the-idiMj:—n.^r'^^

Stn^t^^-^-rnidrLU-^Y^^^^^^
Su-ented. wa. .tiU oniheS, and iaWn^t"

i=A^;|-chL^.<^^^^^^^^^^

held iu^mU,ible
; ^"opiuTonir W.rSli;^J.)

, 1856, State r. Tindafi, 10 id. 212 ("wi
Mcnbmg n.i*:onduct to himaelf or feCT^thejury.room"; here, the ««ding of Mn.2improperly before them during wtiWi^f^

3294

.«i ". ' '" '"• *^' '' '^- W. 764 fiuroia'

??W «ft • '^™r^,' "21, Crawford u.^tate.

hibit ?; tt^r" '"'^""» a.lmi«ible " to exlhibit to the Court matter for setting aaide the



Hu(Uon V. SUU, » id. 40r 411?n!i^i' **

1848, Cannon ». Sute 3 irf <ii 7. *™"-' '>

1805, Sheldon .. P„kin^ M^, ?.°i""'«^

'

voirnX^s^davroVriiTi^i-* -.

X4x. Cr 278r83'8."w"' ^'r'^'a" a" T4«2
i"""" •«<l«,vit. th.t Wlow-ju^r, hJ^JfS

Mtt-rrb-s^rnV^^
by It; qoestion not decided- "it J»„ii

.%;ra'v'¥>»-,'iSj7afsi?

r,.»l,. ^ -"V-B' i "»t ueciaed, "becauae it hu

o^'^j^nrir^nJri^^"^ •'^" "^

were detelfnl^T" •"'^^f "»« ^"^

5^.ex„,„ded)'TJ§?_a«^^^^^^^^

iW i'. '^^ '^''r'"
'ffidaTiU that a fellow-

excluded); ff^ueonttn: 1884. EdmialvF « nTl^
n«0D, 18 WU. 594 g..roJ.ffldS^"to „n.^
il Id. 368 (jurors' affidavits that thev were ineompeteut by ignorance of Eng^Uh, Sd h"d to

Br„^\!''Mrrr'^-o.'iri^i.H
yurore- affidavits that a mper waa «W.lTf
'

?Thev wl"''^
'" '^;J-Wexat

3295
' considered by Baron Parke,
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Mansfield, the reenlt ia of ooune tha am* <» .uu^ i

cipw (anit, I J34i9) what would otberw se be admiMible un.l«r »k. ^- »
one. The curioua oirounuUnoe ia that thV !il i

" ^" P"*"**

bo «>S.kLT^ I? u
' ." '"'°' ' d'temination by lot can hardly eV^

form.t.011 dunng th.ir d.Iib.»UoD. I. „«,„ u, b, IrnldTJ?, .' '.?"d sur '•^' "^ ''- " ""»" ^-^sr'irpas:

a money-lender like the defendanrsm^ly itt tj? i ^^t'"*''*^"''

^^eiaJtll^;Te^:sri;"tlrr^^
i. no auch limitation for the olr dll of nnvu^^^ °' ^"'^ •

^'t »»«>«

none should exiat here
pnvJeged communicationa, and

i»a«./;. and (*) it ought equally to prohibit his own^Jn?!
''«'^"^ '**

during the trial but outMe th, JuZZT'^ZZU^ ul
^"^ '?;«'°°d"«'

hibit a juror's pr.f of similar .^iscJnrt ^t^^^:, Z^l^:^

i.mi25 ""P'o'y. becauM the fact cannot be(.roved; or tSere miut b« « powible means ofproving it ").
• 1881, People v.

« party by calling at bU Luae, admiftoST- iSTPierce f. ferennai., 84 Minn. 422. 86 NLW 4 1
7 '•

Baker, 1 Cal. 404, 406

3296

TQfti li
"''"""' °» "'nn. 422, 86 N. W. 417 •

1901, Hempton v. Sute, 111 Wis. 127, 86 N. W.'



I

«»4».,S(M] ilTBOBS IMPEACHINO A VERDICT.
, „^

Ar. a.tHal»or to deny or .JJ^iZS-ii!&^ '^".Wa*. </ n„^
r^fe 1-d. to th. Mae ^.ult C^Tv^^i^lt!;^^

«*.>«««„.. The low.

•ion. Md conduct during retTmem il .^ .^^
'howing the juror-. expS.

the ground, or motive, of the verdict mT^k .
' 1^^^ " *" determine

"?g it (for ex.mple. to .how tit .l^^ '^^"'^ *'»I»rt.nt for .u.t.in-
did not influence the verdict! here t^th«^ ?'.'*' "' •"*"•<»>» <'»'.rgo
to forbid thi..u The dierctionrth/t TnZT"'^^'

<"'"•• « ^^D) .pphl.

•fliUvit bI . cii ."!_'."•"<""• SlSOuror'i In >k. i . .

*^

IMC HyU,. p^p,^

wi . Bik.t,TiiI M^ f&; ^^\ ««^

Al«x«nder».Thoimu. MIB.10M JilJ i***'

on th. trtal) ; jlsr i.i?° ffl
* Jw^foiu bet

Pick. waTsoa • TsVi wLi 'L'-
^f"^- »

Mi-tin . JS. «»; rM'in^-- l»«:r^8t:

» ». Underwood, iir m„ •.<,..' *

ball 48 idTlcrrrLi-.l^*' ""^5^" »• T™""-

«te Co^n, .. ,8J2. ciSr ».' XUJ.'^i '»^ » fe. »g|.

auti. 8 TeV'ir," V*i ''Soi '?«. Cwin<i. ,.

of the vefjict," ''whe^fiiT '"t *•» '"PPort

the affldant. to r,^rC^td'S2;1k '
•''"'

m queetion btd expte,^m oni«^^
the juror

?«t until rfter t^TTh.™ "Pi?!,? »»,«*"?»-

', affldaTiU of dl the
L' haH SAan *1

^87

iT J V "' "ina«Tit» th

'SI«t«I
; no .Xrity ciSl)

° *'"'°' "•"



I aw* PwviuaiD cowiuiricATioNa [<w. uxxn
•ioM AM not coE jid«f*d in their udmi • •^kii.kt. ., .

furry or a ewrt oMetr » »h«„-k # r*^"*""/ »« »h« MiMoiMfiitft -/ ,

i. tru. tut. w f„„ th,Tid «rLBT.Jil.!.H »^ oonolttalon ;u «d it

own nu««>„duct. th, Utter llSritS^afv"''"."^ ?* ^""*''

thumb interpoie to prohibit a eourtl£^ * \} ^'^ ^'^ "»" "I* o*

conduct." -- irtpiteTthe pC i^^-
"" "^^^"^^ to tba juror-. nJ..

(«»<'. i 2358X But «D.rt r.Sm^w^^**.'"'' "' P'*°'^P'«' "Jw^lj noted

^nuini pHvU::-SeSco'^nrur^j: rs5i>T ,fi^-to protect juro.^ completely asunit tklZ-i^.f"**^ •*'*'"'•*"'*«»

-d^.«on pre., i therSr.tn.":lS? ttn rr^ni'i:

thi;iht/r "^r^vit Se^Z^o^wn'-iL^^'^r *" ^'^-"•
b.^.«devitor on the .UnJ. and LriZ\^:!::ZZZ ^^^X

The act of al^ntTa veJd'rr:!!"::??"^' '' *"• *"* «' "f^^'
clerk at the polling in own co„J '? ?^, ''^ ^''" "P"" •»-*" »<> ti
This outward act iBfiS Jn^^^l

»»>• -Uenoe which implies an a«K,nt»
and determinedVh?. outward "afV"' 1 ''" P^J to a de«l ia judged
determined by the juA'. iTul?

*' '° "'' *"* °' " J""" » J«dged wd
or belief, y^c^l^lS^iXr^T""'^'' .*''^ °" '""•''• °' »»«-,.
and. on the other hLd of th« L^ » "'"'^"i'

**^ ^P^' S 2418).
during retirement (^/ « 2425) it^v " ""* "^'^'^ «' *^« i»~'

^' '^^'y P""!^ 0' *»>• formality of

P- 2^b2Hir'' "-.'•'"P."' « Colo. U. 43 -
'

"nprojur conduct of the n^t. iT «w 7i
.nd.nc.fUr the hJLriSj ff^oA or^'fe
3868. Knowlton «. McIuCd.'iY Stan fitf'

•nwy owmtiuib. in 6onrt

mli^-j'^. V"? »"• »<JlniMiWe to ihow "th. WK-.I. .7.
" " ' ""» " ""iTtlMUy Motrt^

•'••„<"?;• i "«"'•• muoonduct). '

"" '*''*y*»'''

""fS J;
«'"«. 88 Mtan. 176, SsTw '»M

111 3rio^'?^«'»'i-Lt>.- Cunerton. 147 of ttfcf'' iS" ^^.' J-"^M.M Tini "o'"; * ""'•conduct).

<luct): 1891 r..ti„ J?' f"*™" mincon.

State .-. BritLIS. 'g^Tc '^nTfUJ''"'

Ma»8 39S !M V If Uo -V*" "• Abbott, 100
• **'* '* ^- *^- «2 (deputy-dieriff); igso.

IMW,

* For the manner of pollins tl» r<.ht »«

3208
X-s^a.'^ «^5.r^* ,"j«K.^c;^*



r:? --"'— ^ -„.

(') Hence, the fact thm* n.

»"th.,„dirt iuf;?!?^'-*^^d*''ii. fu 7"'
/if''"'''*"!

r- but u,
excluded

;

wrtict .Bd did not J^-e^'lr* •««• to th,

?F?.to th. rerdicriM^K"'!?. -''"',>'<'t.i?. hot
•X-

4<«

* »«dfct,ej

.' ;. %rW
had not nHli> — ""' "•

-"5 -«.uded
J qnotS ^'> •rPr»»«J th«

VM to tht rerdict .m!!, ' "'"' ""t in

^•^"i)
; 1880, Hil r if. "V «>'d.t«l."

P''''»«l) i 1871, oi^u ' ?"'^» '"''"•." «

f,°o.*n5''fr'.t° by" of th.,?,-"""^. '>"

"'^'"'-fc^n.tli!.-!.'"""W ,0 and'""•rdict of «iTv<>_'— "°. ""Wd

not lientS T^k "'^ "••' tli« fin

]fW~H2u:?n£^^/^'';«J.»0'.".«.ude7"
«r .(juror-. .ffld.rtt7h? ht* {i,*°»/

•« N. W.'

l'«rtous to judmJent )T^ *" the ve^iict
eluded)

J mi, fe»,, '2^% "^nJewd "
; ,,:

tt'!:'!.?»'l,"it "thTl'h'. d^'.i*L"i";-. «^(Juror'.'kliSreit.Thnh'iPy .". «



1 2M5 PRIVILEGED COMMUNICATION [Ch^. lxxxII
that of certain cases under the prior princiole (am, g ^q^oi u
of a verdict (though the .^sult is thfS ft1±rA " '*'^"°*'
and the motive for the assent is the iZTll i ! u ^ °^"' " conceded

assent itself is desi«d tX neXeA ^ "^ ^ '^''^' ""'^ ^'"^ »''«

verdict as anno^d o ^Rdt SZ " *
"'^^"f*

°-«- ^»'«° ^^^^

as assented to in the jury rooTat Uie^^ r '''"^"'T^y
^^'^ the verdict

that of a deed which i^mZl oVcltriirk?;.^:^ "T """^ "
original agreement as avowedly made hv fhT . .

* """'"^ *" the
such a deed may be reformed in Ta^tv J

' ^'T *° ''^' ''««*^- J"«t as

(post. § 2417), so such aTerrctTa?L^°
satisfactory proof of the error

actually agJd upon by tre ^yZ wh r^Se""
"'"""' ^'^ ^"'"'='

here also permit a departure fiom 1 JIneti rT h^T "^7"' °' '^"'^y
ore conclusive; for a unanimous or l^?»i

^""""^ '"'*' °' "'sent
and easily established, "an inliv^di^?

'""' '"" '"^'''^ '^ ^"•1"'«'J «to
lation and uncertaint;. A inSiWdtSffJ

'""'
"^^r " '^''^^ '^""^ ^°' ^''•^^l-

ncts; but as an entij j„^' thtytrX'irJt.'' ^"'^' 'j ^'^'^ °P«°
merely an error in the transmLin„ nf .k ,^ """"^"^ *^«* ^*>ich is

court-room

:

transmission of their act from the jury-room to the

after verdict announced and enter^ when all hi
^^•"""' "''^'^ '°' ^^^ P''^nMff:

stated, on suggestion from the co^UT and L f^""' J^^'" '"^ '«« t*"" ^<""-t. he
to include in their finding eiLr 7len wlo wJ!l !S

""»,*'"' J"'^ ""^ intended not
cerned; " the Court then d*i™cte^ thetrflt toT t^„'Z

^'""^.""^ '""' "" «"" <»"-
statement; immediately after this, theThS tiS^I

*^ ? *" '" correspond with this
statement of the juror"- this ^tJJlti ^ ""°* "'*<' ^^^ and confirmed the
w.. decided that the Coir^^migK^triuTr v

."" 'P'*"'>= "t'" » ""-^t^ i

appears to be a mUtaken one ThirLcin.S^ *° "»^n«d" their verdict, if it
rom the judge and u.ore frequently frlT,SL"L^''''r """f"-- "P-" «« intimation

It « highly conducive to j„.tL t^lirrrSoft^^^^^^^^be any d„tinctio„ in principle, between trcLea^ blr an'nTh^ *? ""^f''^
^'"' *^">

before they are divested of the case bv HIT . j r
^ *''"* "^ '^"^'"ff ""e jury back

Does the naked fact of their s^w^tion ^f?^*.
-,'^'''""'^ °' "*• P»P«" *» tbe deA?

of this «.lut«y power V uTec^Z ^*
''"T"^ °' ""^ *"»' "^^P"^* 'he Court

of the detendanir guilty, and othe^^.'^^riMhe^tiT'^ Mu'^^"* '^ «°'' -»«
he wa, entitled to the benefit of th«ir J ? 1

^^^ """"«•" McDonald not mUtv
a mistake which occuri^d at the ttme oT Hf """ ""«''* •"" *° »» <"'Pri'«d of k Jsend the case to a new juiy."

° '*"'"'"""« "• ^or was the Court bound tJ

^rTto7o:\li'Z^^ (admitting the jurors- tesU-
blank form accordingly, the iurv hZ ^i.^J J *** Petitioners and filUng up a
ent.").. . The eviden^ce^'of th ^ro^ ro^t:;^'*-;

'^e 'orm "^verdict for the rl^l
' "'"""•^ ""or. which happened Jte" therein "''/.r^'^'^''' *''» »•»"" o^
they h«l actuaUy .g«ed oTtheirrdict tI™ 2 »^^* ^""^ '"^ '^'^' «"«»
verdict on wrong principles or on a mistake oJtLbunnTl-

°' ""r""« "" "«"

to ..«„t w.e .xcl„d«,). ,8,1 , ..
•»''-'''«"'t"'-o««s.onto.Utecorrectly

KorH^n. ;« u. ..o, Z* k W^'oiO^.'^l'w^ ^ ^'Kr^nireicX/^r '" "-"^
3300



nuoontradicted testiJml ;/ ' ' ^° <»n«W*n.tr -, „f ",5^ •?""« »' proceeding

Iti.dnu«Uond<^rtT^°'^"°"'<'«»»abli'.,„„;,;Vl"'''''' ^^^ "n^^o that the

•noe.. or upon grou„rwhi/h''?r "'"'' '' «'•'' '« be et ' l'"^
'^e law.nr„>„„d,

merely formal «nH „i •
^"""*• On the co -t-ai" it ;. '^ > '"^ "teadinew of the

order^to;ZlrltS "'.""'"•• ""«" 'he Co'^', o^'^*
»' «»n««t nUstake. o?.'

«o .ppIi«Uon to the pl'fclr.""^ '"«'—"e. but;h"eh':t1iL':?p7e*C

It has occaaionaUy been said that ihi.jury are discharged • » bnt^i,
^ correction must be claimpH i^* .

ascertained untifatr thelurTr ""^°""'^- ^^'^""^e «uchS .^tT/''and if theerrorissatisfacti^esi^^^^^ ''"' --e«ed outS^^j!
toW Its correction. Subjectrtb^Sui fi^

'^''° '"^^^ •^ ""^ fi«d tSe'

corseting it ^i:; ro'^sr-""^^ ^^'^ownri^^ti^
ing a new trial.*

*^ °'' ^''^^ ^^is « not safely to be done of^o^er-

WoVf,• <ar} t'wo^rtS' ^ "- *
the verdict w«, by mLuk- ^."" i?"™" «>«
fendant instead of th" dW^S !? '?" "« de-
*'nii.led by the cL,,m£i„ *'"v''l'' J^iy ^ir>g

were fining for ttenWnHfl-K'M"* *•"«' f'ey

ZtJ"^ •"«»' b^^°'o'5'^*W "^'"fficient!

that it indicated "« t»:.* i

J«ry-»bein,unMqu^nKthT"?« '«"" "'<'
nrture, »nJ fromthe «^i*j!v

'""."'~» "f thi.
wk'ng the jury mrti^li l""""""" '" not
feh reeuectiVe^iJ:. '^'" y ^^ "-fy '""'"I

Sen diX^* fhJ"M »Sd «,^„»»,7 "Ubmitted by

'f the jnrok, ,nd thiI^ ''/ '"'*''«' "nKT. new tri?/^'*""'*"'"' "^ thejWe

jury haying rendered a si^edinformal Teidict .„jV!*?**'
with the u

of them, aa to their non-la^nt to tr*" ^J."""""fint agned and read aloud^« t",""V"^'"' ">nn«t be a limit fiMdhevon? ^"'*? '
"ti"'™

no Mch inquiry Wbe^^i"'"''?f'«' """ich

th.ttim.i.VlfaetUedtob.tJf""'* "J *''*"''
Terdiet ia recorded ") ^ "" ''"• "hen the

Vin. !«;.'.'&':?'•?«-•, Thornton. 2,
gwnted "upon an affldivit n?" P'"

''^ <."«" trial

Sr^'i'?y.''^'W»^on';;v£fe°f.'he^u,7

man
a.

1808, Taylor v. Qurer'il'.'^" ^""^ """t*"
..—*». ,!'. . "Wer. Hardin Ky. 595 gp.

plaintiff was
- '

—

'» find-

S.t?.'l- .
"Pnoun'me'^jt*,'': " «JS""'X> "y a

I>»wnport, 8 J. J. M«"h '

<i^ °^»/»hn«on v.

««• •pparently diuS' Ta T- ^P'^'^ing

'*n.i»unde4Krf th"wfJ"""* .*h«t they h^

the Court holdiic. ^J^u*""" 'o hia lodginm • th. i •
• jury ha

whole ia-y wli7um",?i^J*^'^^^^^
-' P-^ntiife-adm,V i the plaintift " admituS V*^ VP"" • "erdict

the the recori,' expffi/'^ m«''"n'T"°"^'



»
2355 PRIVILEGED COMMUNICATIONS. [Ch.p. LXXXU

by order of the Court, excluded «!«? "A"'

K.^ir:.r-,^ets/i,?'ii«^-
.™L::i„Trr..v°^'^«"'''"« '

^^^^«'

X ? v'«Aot ^^ st pp":'^-^c/ ^t(the clerk returning the n<Mi« »fVk ?.
°

884 (the mrv hunn. f™,-j j, . . ^* °'"'>

Harp. Eq. 102 (th^f„^o™tn w „t a'veS."^;

tlS word? " J?? •T™=' ,'""°' but thi. time

N W iJ^/ "• *?"'£''/• 1 S. D. 316, 820. 47N W. 142 Onrors' «fe,favits oflTered that thevhad «reed on a verdict for the defendant fortebut through a mUundemtanding a. to the n™~'form of stating their verdict, fuVto the exK

Sti^«i£:/triinti^,p^^°:it£ ^f-^"^^ »t»7^£'^^^^^

thu CM. r.lb birl. «> .L li-. ^r^""".. ' tUlgtlieuid three ^n,-.!. in.„ .El .?° . P*!'

(juro™- teetimon/ that •• «I; fu'fy. '^iTttfulipurpose and intention to fiS-i 'J ^!5...
' '""parpo« and in^nti^n to 6^3^; l^rfi 't
.,™' their propriety Wng ,"

case being that the jury had actually voted andagreed and the error caie in reducin/tho veXt

KkrcAWrrvJ-^edhr-'i
(allowing the correction of a clerial emr hv

1889, McKinley B. Bank, 118 Ind. 375 21 NE38 (answers to interrogatories by sweial find
'"JP • ?ft«' ''•"lict •nd'^fore juLSrnt iuSon^affdavits were offered to show that ' hv^^d
vertence andmisUke the wort •

y. s
• ,„ i^???:and returned a. the answer, "in^t^"" ^o^"excluded, on the ground liat Twi an im'

^^T^!^r'''^'- =>-run'.o"„n'?:

DUtinguish the case of a din^ ,^ia,

infoS th»? »V ' '!!Je°"«'" l>«th since been

S»tha t'o'Se ?ta^ JSS tt

theti';:^rie'fv
'^^^''^ fe^'oTubTTf

8302

.';;r'SfTei:ie^i^t::in^»"« 5<5"-

of if . .. .V.
^',™''''> to show a mutaken entry

"wiring to^tllrk^n} "''•'''•'''•''"'T"™^^

onlpo'^jirUfphS^LTSri^r-roSl*

tatilSVf timriM«"?J' "''*
i*"-, '» '*« "-"i-

9(i« /.«j •? >:
'°."> "»''» "• Taylor, 2 Chittv

men&"*' '""^.f
convei^tio'ns ;ith ju^{men tiiat the verdict wa« entered by miatike;"
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onieM would depend on whXunrerth^.''™''"'*' °' " "^'^ t^al be
.•f the verdict as p^nounced ecu j Lt i JactoT"''""'''

"'^ P'^''^^ ^""^

judge, in his just and usual contro of th! ZJZ^ '"^* ^'^ *'* ^'''•'^'<''' the
it as final, and may require the iurv tl!^

P"«««dings, may re/use to accept
specific or more clear ^hisnZn? ' "^"" *" """^^ *^« ^«^dict more
(a«fe,

§ 2350); and fn pIcipleT,« 7 ""
",

^"'"''"""^ P"^ "^ j^^ytri^
ance of the foreman a^ teSl 'd J ^'"^^

i

*° ''"^'''"^ **'^ «"'"""-
adds explanations to^hrvSdrt tJer^T ""'j- ^* '^ "°' '^^^ ^^e jury
to restate it and to give ila fi^Jtrm '"'"' "^ ^^^

'
'^^ '^^^^ ^«tire

ver^fi^ni-uii? 5TJ iu;Ti^^Z:i^ " "r'«- ^.appe. that «.,
iMue joined, or some of the iLZ^Ar^ *

' ""'*"'' '"" '*°«« "<>' preciaelv meet th«
befo« the verdict cant'drar tritlToI ll^ '"""'f

^ ^°""''= ".Utaat

s:!^fjxrtr=^rSrr-^^-^

5er:s^rit-^:irt%-^^^^^^ — might
Th. was sometimes done in the <M. ly^ZS;:^:'^:^-^

leJ!^;^;e«^a:£lTa;\\'ett:tH^ seditiooa libel
; the ^at

fact of publication, but al^uZtle ftt „f ! "'^'T'^'*
''"^""y ^''^ >«" °»'y "r^nhe

had chaj^ the iury that i^T^m iT^i':^^:^:;^^ """' '''• «'-«- BuSe^
of "Guilty of publishing only"; then the iud«Tl

I»«er; the jury returned a verdict
word .-only," on the theory^hktTtVent'Sf^nd thJrf

""^^"^ *^ ^^^ '"•>«'"»' the
did not intend to do; Buller.J "vZl^i -,/

^"'«""<"'- "hich concededly thev
that the meaning of' the i'nuendoel is «Iti^'r£°V'*f'"''?« '"^ pa»phleVand
tainly." Mr. Er,kir,e: "hthe y,o7d'Lw'^ a

^"'^'^''''*^" A/«r„r.- "Cer-
"Cert^nly." Mr. ^r.W«*. «Zn I in^tlt Sltf^^L^"""''^^^^ AW-
he verdict n,u.t be misunderstood Yet me Ltl.t T'^"^!: ^""''' ^- = " Then

jury rfo understand their verdict." flwL J • «sTr J|.'^"7L^ ^'- ^'""^'- "^«
£«i.„e .. « I ,tand hen, „ an advocate for LwfK'!-^' ""' ** interrupted ! " Mr.
may be r«=orded." BuUer, J. T^u dtn ^T^TlT^ ' "*'^'«' *''""'"J '»"'/'
obliged to proceed in another manner "Mr UfaW?^' T' '^"'y' °' ^ 'hall be
what manner you think fit. I know my i^r^Z^uL *"". '^"'''"P """y P'<»««d m

s::r:j;rtet"- ---^ftr.:i;redr

oUhXr;;^^;-tr ^" °^ ^-^^^^^ -^-abnegation, no livelihood

«dlad«J;..itm„,tbewhUstthejury.„to.

» -4«»frf.- 1838. PrnsMl „. Knowles, 4 How,
^A'V- ^"•» "• °''P«'«h Pub.
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l-s; Ajttr tht verdict, however hn. „_ u
accepted b, the judge/it rfinllt "Z^tl

'~"""'""' ''^ *^« ^"^ ^^
staten^U hy tke Jurors, whether TaffiCo1 * "'^ *'^'''*' "^ ^
»»«««m^ «w. ^a/ efict. This must Tl? k

'•^'«»»% or cA«^-;w »<,
that a legal act is to be constS by the wol'" 1 -'"^ ««°«™^ P^"^iP^
pnvate meaning or intention of the Zrtl TtT^

""^ '" '*' "^ °°' ^y the
resort to the jurors' motives. beliefror^Ll * *'"''" ^^"' § 2413) To
general principle already ex^mbSV«Vt^^^^^^^ ^'^f

^ ^o violaie the
improper for the purpose of altering S ^? ^^= *"'' ^""^d be equally
here) as for the pu^se of ^pudSi^'^t au'^.?™'

°' ^''^ ^^'^i'* ("
former application of the princf^e (atf I tS\^ ^" .*''^'«>- ^^ ^^e
decwion was sought to be shown as an iL^ ^' ^''^ "°*^^« or ground of
verdict; in the present appliL^or tho

7^' °°'' ^^"^ating the whole£t; but. in i^^erJ!^:^;'^^^^^Ui^.7:^^Ln^t
finahty m its terms. It mav hp «« . ^ *^^ ^^^''t M uttered be a
^ble of application, and Zeft , rtuViL'''''^^'*"*

'^ ^ ^ --
effect must be drawn from its terms alon!

"" "^ *=«« '*» "meaning and

P~babiy they h«," i^eS^^^^^*? "^l' '^^-'y^^^i^^^y^^^'

8«/(f^'reiS'£';'-;^- f-'. Andrew.

WM rendered; lb? uro«*.fflH^'?.' '^I''
^S'- 17..

by mutake gave th« J!jSf••"'" 'j'.'" »••« JU-y

fnanlBcient to call for .*^J*- "*" '"'J
*^); 1772, Clark „Sf--^°" '"" * n""

diet hartn"- l^i '^THl'^";
P"«"»ltr : . ver.

the entire iurVa .ffi i 'T A"** '"t*"^ for £80

«>»d«. and that thei ?«3 *" '?'''• »' «"•
clerk would \dd th? twn f!S£?r^ "»' «>•
clude.1; the(^.VhoU„"%t««.'!!I' ""• «".TerdicUbr|l^Xt°itlr Jr'T'^'?? «'"<»«'! the (^.VhoMr .{T''"*'-' ""» «

3304 ™'"''"*«>l»t«now'');i8M,



JUR0R8 IMPEACHING A VERDICT.

if 2345-2364

§ 2368. ro,„«u.. p '^
^"*"*''"' ^''•'--

"be to .how 'a miiiSrheSf:'^.'' ""'•«J!»i^

quitiona beSg put bvfr'''. " ^^ »• '« (the
•n issue of falfi^V V"''"' '° thejurion

had the mean, rf k^ow^ tfe"*""""'^ "<»
and these Qae.tion8T?n„ ?* ""'*'''
affirmative, jirvmeu', .m^*

.answered in the
"otsuppoiCj^^/ffidav-ts that they did
court, were to be t^en bv tS "J^"'" '"

°P«»lent to a rerdict for.hr f^f ?''U'">«* as equiVa-
would not have conc„Ph'^'?'* "'•'"ey
we™ held inadmiS^t'? '""^ " ^fdic^
that they a™ol"t^t^e^.'^^/«J' »" .the ««,un3
jury »ere prepared to di^W th.

'!"«
J^'*

t^*
contained in t^ instra!^„„/ ?!i™'* "' 'aw aa
tive to the meiSiw 'rL°' *55 J'"'8« ""a-

sibleto show'a miiiSnie^S'^'''' ""' •^-i-
of the verdict upTtL^^ Jws' ftSt*

'*«'
Stevenson, 2 id. 886 (affid«it „r ' *=J«»«k».
of inquiry, a. tothe •• itli .?"* "' a jury
imy^ "eluded, „wJ'^?",f<"'«d by tK
«>lWonth.j{;re'?trdiSl„J'2?ih? '™ "««

2«9pir'."tet"renl '^"*"! ." '^^
for tie plaintiff a^d im^l'f"' i"" * '"^<=t
niitted to show that thl^^ '"I *'2«' "ot ad-
"of the g^od^i^^i^^l^^^^'iU'Bnd thTt
were of the value of fcM„!f^ ^l"^ "' them a>
"Uintiff •)

; 18M pS » ]^", ""'e?*^ to tb.

»dict finding . fraudulent Z™.». ™* ""«'

verdict must at least i^^LT'' ' ~'™«. the
vey no definite m^i„^

" ''"'"8"<>"" as to con-
i""e8 involved "r?fM^? "" " """^ <>' the
8Ind. 816(verfict"f„,k^1''.*'' "• Linton,
and cost, to the def.n5.*»'.P''^''"^ <»" cent
that the vemlct mtSt^hV^,r'^^\'**''*tC08^ excluded) • I860 Sin^l

."'f^dant to pay
*S0 (siuiilarTigBs"r,^*"!*"' "• Bousb, 14 iZ

plaintiff, •1000, jointly "*^1*J"''"'« ^"^ the
affidavits that the effect Ml^^ testimony and
that they inte,Xl fo ,em thT^"^''''™'

«

fH?-Z- «« (t^ti^on"^a.^L«T„i.<4
. day?a°^'tC'W
was intended t« l-*-' JhS *

th- f
""(test

veri&Sj;*"" ^V? «fr discii.ii.'-ti:;?';

for the fullSorWfK '" •« ' '"*«'
of 127.60, eiclnd*! h,;? ^ • "onntereUim

8806
'

"coveiy enSreiv Mt ^•'^,"'" "' ^en'^ing
nson 78^'l'i^^'^ofh ."83, HutS?
lunacy found H. nntonnd ii

.«'3«™tion of
•pace of five yew, uZT^ i"

"""d "for th.
a trial in eiertm^* ll P"* '"d upwards " • at

admitt^,ro"'me^^^''t"-'"'V« '^-
fere offered to prevelSt ..hK^"? "' "I"*"*
">g the inquisiSon thev did nn"!'

'""« "^ »*«»•
>*-w;h the Deriod nf «{ ''°'. "'"•' to ow-
1893, SmallTv „ M^Jr y?" : excluded)

:

on a note, that theyV.SpJ^'i"! f?'
«>«»

awarding « ,„„ equal to tK^.,^* J"";'
""»

>n suit less a en^t f •,?«„ """""t of the note
Tarbell TrJl^^^'y^^'^i "ifl^r'iA.^^jurore- affidavits that thev had Sj"*n "1 <«"•
tain iteins^ intending b, h ? .

disallowed cer-
not d«lS tt^,",! t^^f thenj, but did
veniict, excluded)- isri'^ .5

*•* »P~>al
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th. arbitrator h« .w«<W ^ometSi Lv'ondZ auth' Ht"''.'^
*" "*'* '^" P"""^ •"««

•«d if th. void part i. «, mix«i up wHh the .^t S^lt i^
^' "*!^^ *' ^° '«»"' '<»«««.

Toid altogether, otberwiae tho«» ZLTmbl^l^^ ''cannot be reject*!, the .ward i^
fnlfll the Toid part And I think h^th ?i ^ """^ " °^« ^<>»1«» be compelled to
maybe p,e.der„ atw •t:^';„'*l!^;t°SSe''t^^^^^^^^award was by «:tion upon it. and the onlv mJ. f ? * '^.* '"^^ ^*^ "^ •nloroing an
WM by pl««,i„g to tha'r.ct!;rand co"!":^ ,;^^^^^^^

^ •'•"i
an award i. void for an exceU of j.3t"on 1^ . .^t it'^u'**"*'

*** *^ «««^ 'bat
evidence at the trial under a proinr S« 'Z, i

'""
u*""

" '"'' ^ •^'"> i»
the face of it. but th. arbitral' rL Sa^e am^e UHJ r"'"

*," ^^'^^«^oa
ha8 been a. to a matter withiu the arSurato^^^^lrit! ^l

*" ^^ " *•"' '^^'
court of appeal from the arbitrator. trm*rtlkec.^n^^ "i^'f

""*''' • *«'• '^ "<»
even in the exerciw of it. equitaUe !Si ?

' ^ "medied; nor can the Court,
shewn there wa. 'ni^nZtT^^T^^^^'J^^ J"'

"'•^' -"»• >' «»^
caw of tie verdict of a compen«itionC ilmuch r?^'*!"^

'"**':''"«'«»
'
««» ^n the

w no remedy at law at all unlew ther^ bJLx^. , , ^ ]^ ^'rtu>ran ie taken away, thei*
been as to the extent and na !^ of^« »,TT» .^""'^""°"- ^"^ ** tbe mUt^e ha.
tten.ina.much a. an ex<.«" ofTut .15; bTS'eVSl"''''' 'T'''

""'"^ "^ "«->
"

been ,n .. «que„c of a wilful di.reg.rf of the liL^t^^f ^ ""^.^ 'P '"*" - « '» had
be impeached a. being made without jurisdiction W^M 'u"'""*^'

""^ •**«» -"Vm.t. to a reference of one thing could KefrL h^ ^" otlierwiw, no one who sut;
anything else Of course any attem^/

•""» "" ""^ P»* "P-" bim a. to
tending to shew that he ^^^^^^7^ U^rZ"''J^'''''''^L'''

''^''<' '^^^^'^
found a verdict against the weight of evidence sho^hT^'*"' '^V""

•"'» "'*''°'«W »'
ter. are irrelevant. But where thequSJi" ^ •* once checked, for the* mat
t.on over which he had no jurisdiction tte matter i^^?*

°' ^'** ""' '""*'*^° "loe.-
qualilied to give testimony on that matter thl^fh T*" ^^ °«b<x>y can be better
being supposed to express an opinbnThat a i"^ ""??* -

'
^ '^'' '» K"""! «8«in«t

and hU fellows gave their verdict, tSifSv^K'^Tilel^^^^^^^

general principle (ante, § 234Py Ss tt arh'^f^'
"'':^ '^ "P«" '•'^

improper consideration of evTdence or hi«
'•

T'"'^'
"^*'''« °' '««* <"

motives or intentions, in dSn^tke fal
'''^?^''*'°° "* ^'^^ ^«''' " ^s

errors of law. in framkg af uZ th! l
.'T """"'»«"'»1' Moreover, his

are immaterial, beca^^thereSv Jhe 1 ^
f^f'^ ^^ ^'^^ *« J""'-

from him in his capacity as^udge
'^ ^''^ ^''^'^ °° "PP^'^

1868, Duke of Buccleuch v. Metroi«,liuu Ek«rf

(^quoted «"!<«. j^msi; im.Jte Christie fc T.

/KM^^^^^tTISi.^("he could n-oTV.^^iv'S'thrb; iS'lJ!?

317, sll ;' i^'co^V-^J3^J. « C-b-
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'VT' "°™""'' ""—
' "» ««„

"ward, the terms ofS "'"»"'«d in tl.at reswct1 T.°' " ""^'^'"^ ""d
ing purpose. B^t u«r°°'"'* °* »"''»»«on seJS i^^^^^^

I" «>
united in the arbLjo'^'T''' "•»'"« '^e judJsaJ -^^ '''"

'""^'P^nd-
-"deane thetTs'llt^Hr^^^^^^^ ^unctio„rare

issues which he hJa r .,
^® '""""'ts *» him^lf tJ^ *"*''*'°"«' 'ohin,.

by inquiring of J,^ "l"/?'' ^'^^^^^d andTedde/rT'""*^"* °' tb«

whether those iss es 11 i'
^''"'^^'•^'' '^eriZZl'^: ^"""l

*° »>e made
Such inquiries h„J <^°«'dered. are within IL' '" ""*«' *« 'earn

ground on JiZl^^' "I""
**« distingShS frl''°^- °' '"' ''"^''orit"

"fitted
;
for he bt !r ;

^ '"' "'''"" ''' ^^ o Tj? ''''^^^ «« to the

This distinction ttwerr """^'^ '"" ^^'^^ tt'p ohSn"""^ ^"''-

•rrounds of belief Ve^JZ ,'''\«*=°Pe «>' authority assnnS k u-*"
*' "^^e-

'fjj^- The folioJcZnl ''."""P''"' «•
'*W, i8e Db,b V«II«» T> ^ '"Mtrate them

held the ,r«&.° t""?
'«'"">

;
Oiff.,^ir C

there U , nJSSke L wfn T^ «dmi«,ibie •.

«

arbitrator and CCmi,il"«'fu"f«"^ fan
t«r on which heouSt t^^\? *?? '"bject-mat.

going directiv tn .i,. i..??"'* "f Iwl principle
' which the aware

h::!utt;r'jlf22i ^^^r-^"- ^' ^--with
«Ppeal (Biikbu™,? 'd^E^' ^. E^ch!"chT
Jating prior cases ind .«i "^ *" opinion col-
low

i quoted «^«,.o!PP""?« the wling ^'
App. 418. 4217^3 •,°"2»PPfl.L «• «W
may t,.Hf„ ...... '" 4"- «5, 426 (arbitraton

land tak;n \r,'A.^.^*;. S*?. 329 (d.m^„ ,?! Arbitration. 1 ch. «»' J,'"»«'«y

--. «r„,n mattera wereTr . "" «^''*° orw?d or acted upon bv thHL ^v" "o* M«m.
miatake in the awapj ", "J,

'"" *« ^l^ore is.
Arbitration Mo,„r*"l J- Com^,, Moi« "n

'-rukenrheWafA-^i^ ^^^^^^^^^^
^^«V"'TJ ^^^- « 'W "' •"" «°^"^

--«a-SH"--= :CS"--=i»n—'" something over which he • ,b^^' I 2372. ^ ^"'"t'ons as to hi.

learsay admission*
'«y and Hoberta'
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from the r^vnt (from whose rulingii an appeal may lie),* from the ma^Ur in
ehaneery, and from the officer known in New England practice a* auditor. It
is sufficient here to note that differences of function and procedure may pro-
duce differences of result in the application of the Parol Evidence rule.

B. Orano Juby.

1. P*(Tll*g«d OoautanleatieiM Xnle.

§ 2860. Uatory ana Orawal ftUuttfim. That the proceedings of the grand
jury, in Uking testimony and in deliberating, must be held in privacy, has
been the customary practice from early times. The traditional and peculiar
form of oath administered to the grand jurors testifies to this :

" The foreman, by himMlf, Uyt hit hand on the book, sod the nwrshal adminiiters to
him tbo following oath

:
' My lord, or sir (m the foreman's name may be), you, as the foi»-

man of this grand inqoest for the body of the county of A, shall diligently inquire and
true presentment make of all such matters and things as shall be given yon in charge

;

the king's counsel, your fellows', and your own, yon shaU keep secret ; You shall present
no one for envy, hatred, or malice; but you shall present all things truly as they come to
your knowledge, according to the best of your understanding : So help you God.' The
rest of the grand jury, by three at a time, in order, are sworn in the following manner:
' The same oath which your foreman hath taken on his part, you and every of yoo, shall
well and truly observe and keep on your part : So help you God.' " >

But the legal privilege of the jurors to hold their inquiries and deliberations
in secret seems not to have been established until a comparatively late period.
Under the last Stuart, ottempts were frequently made to control the verdicts
of petit juries in political causes,— though in this respect the efforts were
rather survivals of the earlier Tudor and Stuart methods than original inno-
vations.* As a part of this general effort, the control of the grand jury of
indictment, by requiring the publicity of their proceedings, was also attempted,
and for the time successfully. The colloquy on this notable occasion is inter-
esting as expounding the reasons which were then advanced to justify the
grand jurjr's privacy of investigation:

1681, Earl of Shafteibury'i Trial, 8 How. St. Tr. 769, 771 ; Sir F. Withins moved, after
the charge to the grand jury, that the evidence be beard in court ; and L. C. J. Pember-
ton declared that he would grant the motion ; the jury then desired to have a copy of their
oath, which was given them, and they withdrew; after returning shortly, the foUowing
colloquy ensued: Foreman: "My lord Chief Justice, it is the opinion of the jury that
they ought to examine the witnesses in private, and it hath been the constant practice of
our ancestors and predece8w>rs to do it; and they insist upon it as their right to examine
in private, because they are bound to keep the king's secrets, which they cannot do if it
be done in court"; L. C. J. Pemberton: " Look ye, gentlemen of the jury, it may very

S26, 330, 19 N. E. 647 (board of aelectmen, coa-
demning Und).

• 1899, Story r. De Annond, 179 lU. 810, 63
N. E. 990.

» 8 How. St. Tr. 771.
• In 1616, li. C. J. Coke, when the gnnd

jury did not satisfy him in hia effort to indict for
premunire those persons who went to Clumceiy
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to preTent the enforcement of oommon-law
judgments, "canted them to be called by the
poll, and perceiving that 17 of the 19 were agreed
to return imorannt, seemed much offended and
said ... he would have a more solBcient jury,
and evidence given openly at the bar" (Camp-
bell's Lives of the Chancellors, 11, 868).
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quit, r wothLr „^r««^u: ^jz.t.TaTV'^.* ^' •"""•^ »»»' «•

•Mminlltion of thiw^twl. iSlu^i !: 1,M^
thi. «t»re. b« .n open .ad pkin

^uVt'"! *""^. "^"^^ '" ~"" »' «»« the king y,ouid^^7mi^t.^Fj^7.

This attempt was never repeated, and the investigations of grand jurors were

and to the earher uncertainty of the la., the inviolability of the proceedings when their disclosure was sought upon some later oaision. apLrs tohwe remamed without defined limits in English p^cedents for a cel^ or

tacit though firm acceptance. In most of the statutes i«gulatiug criminal
» 1618, Soviet t Cue, 12 Co. 98 (inaictment

for fTMduIently procaring himself to be sworn
on the jury with malicious intent to indict in-
nocent men

; it ippeared that the judges had

C**7^ "" '""*' through noticing the num-
lier of honest men " indicted and demanding. - -—~- •"'" uii»»i,i,cu Buu ueniam
then of the jurors on what testimony they naa
proceeaed

; whereon Scarlet's teetimony ap-

??^.?, * **•" *•"> fonnilation)
; 1841,

-VTti."'?'']*""'*'*'? ^"^ Clayt. 84, pi. 140
( The judge would not aufler a grind juryman
to be produced as a witnew to swear what was
given u> eTidence to them, becanse he in woni
not to reveal the secreti of his compauions.
Bee, if a witness u oaettioned for a false oath
to the grand jury, how it shall be proved if
some of the jnry be not sworn in snch case ")

;

1641, Mass. Body of Liberties (Whitmore's ed.)

* *' K ^."JoV-^te, juror, officer, or other
man, shall be bound to mforme prewint or w-
veale any private crim or offence, wherein there
IS no periU or danger to this planUtion or anymember thereof, when any necea«wie tye oi
conscience binds him to secresie grounded upon
the word of Ood, unlesse it be in case of t«»ti.mony lawfully required "

; repeated in the re-

ro','S°',?/
"*'' »"^ "^2, under "Juror*"):

}^}^' y,"^'^* TrUl, 32 How. St. Tr. 107
jMr SoUctor-Oeneral

:
" My lord, I appre-

hend It IS not competent for my learned fnend
to ask him what he depa«>d before the grand
jury" J Mr. WethereU: "I ask him only to
facts, - the day of hU attendance, and whether
he produced the note (of the speeches] " ; Ellen-
•"""ph. L. C. J.: "On thatSubject I have •
considerable doubt ").
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Tht followiax lilt doM not luulatU aUtutM
which DMnly DKHcribi- lh.t th. iBior. miut

b«»« dinet bMrina on tlw mk of tridar e i nor
th. lUtatM prpTkniig that th« juro, ••

riali not

lUbUUy ror hii utUnuicMi Ah. Cod. 1«»7.

i8»a, f \M7)
i Am. P. c. i8«r, 1

1

Juror may b« .uminod to witnna'
to aacertain "whather it U oonaittant w
glwii bjr th. witmaa befor. th. court, or on

I99i, I 3038 (diauloaur. comp. bbia of tli. tn-timony of an .umin«l witnM"for th. purn^
(rfwn by th. witHM. on triji' or on . cham oYtha witn,, M^junr) ; cal. P. C. 1872. fw*r'Krery mwnlwr of th. mnd jury mnit kwp

naalf (

b.for. it, .«c«pt aa nrovidad in th. nait aaction
»?'''»',•»): IP»;.rjumr or oBcw of uTw^rt
hil^C '..h*

'•^* •" '"dictmwt for a Wo«
Z^^ t."^?**

¥'"•' • P"«» not In ctiatodvor ondar Uil, otforwia. t£.n by piwantini tK-m. in cojirt or iaauing or «IJnSn^ p~«J

aaorat whatom h. himaalf or any'oth.r'«liiiS
juror may hara «ld or in what iunn.r fTo,any other grand juror may hare Tot«l on a mat-
ter faefor. th.m j bat may, however, be requiredby any Court to di«!lo« it. tMtimony ofi w^
neaa examinwl b.foT« th. grud jury for th.

E?/n! ?' ^•^''''''S "'••thw it i. co..ai,te«
with that giT.n by th. witnoa before the Courtor todiacloa. the teaUmony given before themby .ny pe«,a upo„ , ^y^ j

™
aon for penury in «ving hil t«timony or up^ntrW tWor")j Plainer. St. 1W2, f 281^grand juror i. not allowed "to .Ute or teatifyh «ny court in what manner he or any Mher

tT«^ ^r'wh.V'"^
"•"'^ •"' •"yi»«HonVfS«in«n, or what npinion waa expraaed bv anyjuror in relation to auch queation ") : I 28U .

E!°1J,»"":." «"»Po}iM, to t«itify Whether .

«t flTm V!!""'"^
"" ?onuat«nt with or differ-

for. auch court." and alao to diwloa. teatimony

»r S SIToo
?"^"'y> i. O-^ Cod. 1898. | 6198^

C;i'"*
*"*' j«;""?u>>ication» "among grandjurors, excludwl, but they "shall diaclM*

lllT^^i:^
"^'"^ »"'"• '» '»""' -"ice, wheT

e. 88, I 412 (" No grand juror or officer of thioourt or other D.raon ahall'diacW thtt Vn in!dw ment forfefony ia found or about to be found•gwnst any peraoa not in cnatoily or under re-

Jurr'-aUt^L": " t'!^'5-LtM -y K^nJ

• •• X- H>«m juror anaii not dhcloa. th. e»laeuo. or name of a witn«a excpt »h« UwfS?;
re<iuired u a witneaa ; h. may b. n«,Di«d 2
teatify whether teatimoiy of wVxi^iSSi^^'i. con.ut.nt with or^diirerent^ th. "JT

dJ/oi-Mi 1.' *• "^ °"'«^ <» anowwfto
Utacloa. th. vot. or axpreaawl opinion of anv

1 un. Code I 70«) ; La. Kov L. 1897 I 2141

if C;^ J^^S """y "*"0' »o another'. UMlMtof Jut,); C. Pr 1894, %(m, 681 (th.y2t.Vfa aickor d«M.ed juror after «ljournment may
.V""""*<' by the teatimon? of himaalf orMother iuror), .!/«. P„b. St. 1W "

W4. | g(no grand juror or court officer ahafl diaolole anMictment until after arreat, "nor SaTaS?
5""f

J""' ?^^ bor "v member ofT. ju^voted, or what opinion h. exprraaed on .ni
nue«tion before them"); ifaJ.'^pSb kt ,Sm'
c. 213, I 13. Hey. L. IIKK, o!1l8, | ia^^

""j
juror u not .llow«l to atat. "in wUt mSHer
what opinion waa upma«Kl in rela&on to auch

* Iwhi! fr"".**
J."?"" °"y •* ""luireil to tJ&H

h.7o™ ^^h""*
**'^°«'"y. of « "itne«i axuninJa

hjfm ,l.r^ -"J"^
" cpnaiatent with or diff^entfrom th. evidence given by such witneaa I^r.

anch court," and alS hi, L.l^Z^^
of perjury therein

; but not to diaclw. the !SS

uen. bt. 1894, | 7218 (may be icquirad by Court
testimony -fcr th. purpoae of aa-

ju™r-;,it.-h,;;rny',^^;„7;h*"u,;ToS?"or l^^B,^^^"'' ^^^»^^^i^"^Z
what opinion he expreaaed on any uSat^n J^ f ' *''l

""'«»«• before th. court," or on
fon. them"); Ind^K^y. i^nhTil^lX X^^^JIJ^^T^' "^- ^nnot. C^e 181
fore them"); /nrf.* RevV St. 1897," I 17547.gmid juror may be required to Ui«;I^ a wi't

wh^fi.^ ? -"y '^?'' ""> P""?"" of aacertainine

^tn^ w" "?°™t*°t "i'btbat jsiven by th?irttneaa before the court," or on Eia trid for

V:7\i '" ^!' ""'• « «267 ("Eve^meS'
ber of the grand lury muat keep secret the pro.ceedinga ofthat Wy and the tesUmonypC

3310

Ji?n!]s'in*^",?,i""'l ."''•P'.*''™ ««"«J "•
ceedinga; "nor shall u,y grand juwr diacLethe name or testimony of any witaS, whoHl»en before it"); Mo. Rev. 'st. 1899. I 2^

ent from the eyiJence given by such witneaa
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IM8, H^JIn, C. J., in Slalt r. Brouakton. 7 ImJ an .. n .1. ..

^

J«ri« «,t l„ Mcret
;
«d. with •.W,«L1S, "J,: Sli^T^ "' "^ "•"• ««"««

•«1 your own. you .b.Hto.p«cret/Thrwbol.«„«r .?k T""'' '»"' '•"«»*••.

•neknt wriUr on tb. common uT TwHT^Zt^ "/*' •cour.t.ly .UW b, •„,

to be kapt, not only while the grmad iurv «,.«..„- -I T: 7 "' *'"' '*'^y o«>«»>t

Juror, with, confidence of i^rri^Xh'Xh.l'^/^ "" "*"!> *^ »»"?"• »•«•

they nuiy deliberate wd dTiSrwiLut ,^!3.«.?^ r-pon.lble duUe.. «, tUl
^need or .n, other per«,„.but7^^f,^.?L'^r"/ •»»: '••''"'•nt from .n
cl«r. Uut .t no time nor u^„ aj; oTMiorouSr. «"a " °^' ?*'*''*"' " «•

•ononrred in or oppo«Kl the pre«ntmeni « »t^'^ "I^ ^"'*' *° •'• known who

It i. probable, likewiee, that another roundTth.Ht'i^Lht l! ^T^^'i"'"'
""J^t to feel,

inal., ii their Mend, or other, on thTmnd I,-,
"^K^' '••«» »« the ewape of orim-

inttitation and progrew of Zi LuwST i.i ^»k
•"• '« ^^"^^ *° ""k* known the

operate only whUeT^wed" at SI^Tt^M*" «".^"- ^"* - *^»t «—» ««
on that, it ilould not be^b^tl^aSf^*:^';,** T.'iZi "iL^T

"" '°" "^P*"*"
of Jiutice. the law may ha»e intended to fo^. JZ a I

'^ *^'^ •» '"rt»»««noe
indicted. «id thu. fom>d to be proSw™S in hiT^. l"""/ '.T »*''"« •'"* »» o-
by p«blirf.i„g the evidence befo're£ J^ft;;\t5 ST^'l.l'''^.

'"• P'»^»««».
it,perh^» by foul means, after he knenhe«T.'^ ."u!^'*'""!

*'''" '^ counteract
ing ' the Stete'. coun«l.' which U n^«.!riir„ ^ ^i""'"**-

^'••* "»"''' »* betray-

immnnityof the publTc aTd „ot^he^"£^^ ^u*^' «^^^^ But that i. the
-en. that the rule .hould ^r^-'": l^ZVT^tZU::^-^'^^^::^^
before ineh efMirt."Av *a J1...1 *_-*jbefore inch court," or to diwloie tMtimony onchTgeotvuiarj) : | 2807 (. gnud jurTu not

(Uke Od.
orfnSni expried); J/^. p. c. 'ms'Tmi(Bke Cd. P. C. J »M) J tfn. Oen St 1mk

condrtont with tS.t given before TlT^XU
KTS' "^.?''l'J« ''• t^t'inoDy, or upon hiifrUI tli«w,f)j JV. r c. Cr. p:'l88],T26e

.^iS!»„ ^-^' *r«*=«'^'n "• conriatenoy withtntimony in court or to prove iwrjurv of the

,vS t
• * ^*l*^

(»,gfwid juror may be exam-

-wi." ^•' "'*"•" to'timony to a«cerUinwhether It uconaiatent" with L teetimonyit

.wlx"^*" ??•!? teatimony chained u Lrl
jured); Ta. C. Cr. P. 1896; | 404 (the eiind
juror'a oath i. to be: "The State'. c„S,

3311

your fellow.', and your own, you .hall keen

nine in the coune of a judicial proeeedins b.

th.grand.ju7 """» «n • criminal ca« .hJl Sunder tareetlgation ") i VtaA Rev 8t lao?
14781 (likeTal. P. C. | 926) • V«A C 1
Statj. 1897 1 8820 (" No gSjirT^,^Jlbe allowed to Mate or to tiatify in iiy court inwUt mwiner he or any mem'ber of'uie juSl^ »" "y q»«tion before them, or wKJ
to .uch qMjtion, or what queation wa« beforathem ); ITi.. 8uu. 1898,^ | 2563 (no mmd

.Ute or teetify In any court in what mannn heor any other member of the juiy votS^S any

prUMd by any juror n wUtinn .-. i. .
"

.v..^Vbrj.q';a;d7;tcirs»r8t,tf"?"9« Mv«^ivH^~"''»v'-^^^^^^H 8482, 848?(Uke Cal. > C I 92«) -r^^ ^/. '•.^°"'* ^ '*^'y *''*"'" the te.t?mow

tion
) ; I 2868 (gnind juror. " may be required

- ~ ^»uaw uaminea Deiore auch jury i. con.
n.tent with or different from th? J^."mT^;

K triJ^ '""^ PJT"" .f"' »*'3'"y 0' upon

1M7 I 3284 ,Z^ nf'T ^'c
"'!«•«•'• St.JW7, I 3234 (lUie Oh. Rev. St. { 7206).

.1

I'i

I r }:
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U^ S ?>.^*^-*^*^.r"'^'« i"^ '»V b. ^r„md b, It. ted tk»i it M.i»^

• pwfaot •««i^>tiM (ra. tMpona p«dMLT.!^» kJ ^^ •*«. Ihw. I,

J-f. Ib.».lm wlUKmt ri^iSlJty
•' ^ **" """^ ""» •"^ «• P^

in ordor to N«.r. fn^don of dollWi^rTd1 «~f « "'•" U. obMrr. thl. r.1.,

wd loo- ted miaWoo.^„v.«.Z^^ I'Zf Z"^ '^',*^' "''^ »' ««»•«'»
Wm-lf 10 te .ctlon of .lted.1 Burth.r£ „f^ ,

"*'"' ^"'°' "'«*» ''•" ««»»J«*
or punUh tho innooont. o, toTbotruc, theCS t .

*" "" "•^' *•'«»** '^ •"!»«
by which • mnd-Jurr loom .hTlMl 1 T^ f'

^"•"'*' •"" «" *•>•» ™»« b. orfiid.

Honoo it will b.Zn^J^i^X^A '^^l^"*^ "P^»^' •"» ''«»»<»««>1. citiMD.

dl*criiiiiD«to M io it.
•• ' P^uIUrly • matter of duorotion with tho Court to

^'^f'^^^Lt^'^^^X'^i^ZZ^ whioh th. ^.ctio.
ad in tho book, to bo thiJfolA (Zu^^^T '^'f"

«'•"•* J""«» «• '«>»«>d«<l «•
.rime. .„d offonci b?plZ«to«^ t^'t^'T' "*!:*f"w"'

'^"*"'* »' *%«>
««on of perjury m.J brp^T.S^ttrji?J„„ tT"** ^J*^ '"'^"'^ •"''"^
bofor. tho r«nd juiyfwhichTkSw? Tt wtSJ d^ ^rT't*"*

"*' '"^ **"»*> •«>

th.iroo«fod.r,t..to«temp?,;db;^;bvD^iil ^1 !
'«**'^' °' *»" •«>«*« «»

«onc«a tho fiujt thM .n inCont iTf^M ^^. f J*
^•»'»°»y- The thi«i i. to

thu h. «.y ..eap. ted --<..i::;.i';Titrrth\'s;trru^^^^^ •^-

(. T.e..,_. --tv:^rj,rr^^^^

8312
187S, I, jtrO).
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oompuborjr di«,lo.u„ of th. f«t th.t h. h
"
il

be proU«UKl from th.
Of thoM four oUhm of »«/- Vu ^ .

•*•" B"»undloMly «x3MeA

d/«PP~r.. in „g,rt t„ tb.rc„,ed^ on^tT ?' *,''""•"* <*> The third

1-U.riUge, of the proceedinir It^l^f
therefore J .ve .ny bearing upon

tionnottogiveext«iudW.rinfo«„!f K."'"''^
*'"' «""«» juror.' oblS«.

opportunity of Umperinir with thlZu ^^ '
'" "«""* »° ^he uccuMd'i

"-on ..%he ind£ZtTrit:rei"Tr\T'"'^"''» "**'••'•'" «»«'--
w.tne««.'name.indor«Hl M3err^;nf^Ii

'nd.ctment mu.t bear the
«er o, .ubomaUon. .nHScnowwl. thT th '"^''T ''"'^"^« »»•« dan-
to know before trial who a« to fei! """"^ " ^ '"">«»" «ntiUed
1854). (rf) The fourth Tson ^.^^ elXT rn?'? ^'"•"' «S 1«50-
extrajudicial di«.lo,ure of the defSI of thJ k

'^ *'"* "'" 8"""^ J""''"
innocent. It can have little orS^aDnWi f"^'

''«"''•"* P*"°°' '"""d
court; first, because the bill i^ retu,?/!

™ " '" """"Pukory di«,lo.ure in
thu. the fact of the chai^ i, n^rri v rHrn!:'

'' °' """^ '-"«*'" «d
•econdly. becauw the on2^m«le1^Tht^K'^"^'"''**.."P°" ^^e records, and.
clly be relevant would be^^nttemprtotZcVa w.f

"""^ ^""^ P™^^'*
the .arson's innocence by his former L«^™Tvk1, l"*"

*''° ^^''^e* '»
PenK.n'. guilt, .nd this implies thaUi^etZ-.'^H" '^l

«""'* ^"^ *° »»>«
a relevant matter of public invrtfll ^J^ ^°"'«" ••"« '^oome so far
further technical priv^y f^rtK^ *'*' '' """''^ »« -- to «cure any

of these may now be examined
*'*• "*""*• The effect

8 2361. (a) FrtTUeg, o# 0,«d J«or.- .«„«^ «, ,The necessity for securing to the Band JII^«V^
of Vot. «« opUdoa.

oration and decision, immune frofrriiK- ° "'^'"^^ *"^'^'»^ of delib-
cha.^d by them. de'm:iraV;:rtSe'Th.?;ro';^ T"" '"" ^''^ P^""-
closure of their votes and bxvt^Z, 2 ^.'"' ^8"' P""*' ^"i the dis-
polled.' This rest, upo^JrecT^eTre^^7 ""

'^l
^"'^ ''^"'^ ^ <='""-

juror, (anU.
§ 2346) or that orhus^nd"nd lT7 '"

'J"
P"""^ °' P«tit

that any grand juror ,haU be '0^6^^! /'''^t'-^
^^^2). It forbid,

permitted to disclose the ntUrZT^Lf^^'^ J"
°^» ""«™nces or

jlege, like all other, («n/.. § 2m mtt JZ\ ^.° P"""P'«' '"s priv-
It la practice, the privi1 hal ,i»l?„^ "^ ^ *''* P«"°° «»«tled to

trr^^ '^^^^"-^'^-^^^^ the

8818
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§ 2362. (ft) PrtTltof. of WltnaMM bafan ar.^A »

The witnesses and complainants ^SLTbS^'tJr ' ^^ '^'^'^
guaranteed temporarily against com^k^*dSZ« ofSS" """

'lcomplaints, because otherwise the Sf^te „^T "* testunony and
quanUty of evident t^tTintrm'aUo': o7t ""VdTu^ '^'T^

*"^'*'

the State's inducement for obtaining tesUmonv ^h° ^^'
•

^^ "^^^^^ »
that of the privilege for informerfn g^neJL.^ ,*/ """'^7 '^

therefore, u not the mmH inm,'.. * iT
^^*^' 9 iaT4). The privilege,

» lint the wiine«i i. ™,™Med^2^?™™^ j ^ '' °' "» f'"*"

ch.^ Thi. „.eh »T.:":~l^•;;^^^t,r
"""" " '»^^

1868, A>rio«,, J., in Com. v. jtfeoc/, 12 Grmv lfl7 • « R„* u .l
quoted] a« acoompliahed, the nec«. t, JnS^^xt!!^-

^"*7'"° *•"« P»T»*» C- -bove

•ented, and the accused b held t^ .^er fnd ;he tl^iw ^'«f"«»°t " fo«n«i and prl
•U the fact. relaUre to the cZT^^V^a ^^^""^^ *"''•"• i««7 " be^n,
«d no harm «« arfae to the^Z ofSdi™ fr^"""" "« "•<««ri>y opeSed
terial and relevant to the i«ue. ZeWhZJ^^ J^^ ?° '°°*'' '«tU»oMing fact, mv
»ent of «,„. p.rt of the P^7?J^o^^?^°'."™ °'!?''*^ ** "•• '»«^'<>P-
hardship and injuaUce migh? oftTufL^Ifo^J^t ^"'*. ^.'"^- ^^ ">• '""'"ry. Jfrwt
dence, e«eutial to hi. defen^^en^TfJ'^!^"''""^*^^''^ import;nt%W-
foandation in public policy Xr toeIZn* J-^f t'."""^'"''

''•'^°« «<• o^Pn and

po»ibIe lnju7 to toe intereste orrffif th^^™ ^l?^ "' "*" '•™^''- ^o
by a diacloaure of toe teeUmony LiSt i^^lC?":"' *^^ w. c«. «» could happen
otoer hand, it i. clear toat tofriZ of 2e I^Zl °7/^^*^*' i'"'' ' ' • Ontoe
peril much incre««Hl, if he can 1^ .hut outfrnr.^ • "fu

'^ «'^' •««^ «<« b«
ne« against him i. -^iwortoTof c«d?t or ^^^1^7'??

""" '"'* """* " '""Port"' wiU
to be taken wito ««at3^n «Ti„^r^ui o^a?"' '"'""' *"" i"''^' "^ «
teetify on oato, he had given a different L^^*^^ ^^ °"*^'"'' '"'•° '*"«^ »»
he ha. .toted in hi. evidence !It toeS^ *'^ tran^tion from that which

1893 ycSAmjf. J., in /a, r. suae, 77 Md. 110 36 Atl oao . .. t# ufalMly before toe grand iurv are fn« frnm.i .V . , ' = " witnewes who tertifr

theiW.oa.hof'^4,^robSZ^ed t^^'^L"^^^^ ^^ ot
would be perverted, and a me^uwinte^^* ^^^^ by that clau«, of hU oato
tranrformed intoaiean. todX^tLe ent^„^^''T'"'Ji' P""'" "'^"^ ^o-'d be
obligation of Mcr«,y wh'ch hillln LtLV ^' '*" *** ""' P"™** "«
totaUy different one.^ The g^^d wlc-r^f "'"' '""P***' *° ** •"^'•^»' 'or a
to ob.tr«ct toe ^IminirtratiSTofjS .?^ "" """^^ **°"«>*> "^'^'^^ "e interpo«rf

princ^l:^l^. tis^rite:^^^^^^^^ i-. ««
either indicted or discharged the^iicTu]^" "itC^Cr^^nd

3314 ®



jnry to ,Wtc< J. a on Doe'« t..f
• ' ^'"

EsS»-?sHS45rS:-fJ
complaint or give iLtyWo^e" "."'^"°« ^^ -wSi g to VaTe*expected that J. S. would te iXted ^^ ^"^^ ^°« ""tu^ll/^^u^t:

come «,evant (;«,, § 2363,^,^3^'^'°" *'^ «""'* ^^ -%h t
^nd ju^rCncSn?^' e'drthf':' "°, «^« •»* «" - which, after thehe,r testimony disclosed ehouw'lL' dZedT

"' *'* '^^''^''^^ ""^^hatthe law as generally accepted tLav T f '^°'''"'«- This is. in effectuch a broad form. The Cnt^Jrase A'^'iT'f' ""' ««"«IJy «tatedt'
whenever it becomes necessary iftZo^

that disclosure may be require?

Z ^fK^^'^ftions, thisT?n^pl'^^7"« °' ^'""'*" I«B«g«Sra
above deducible from principle

^^'''' "° °''™^«' » ™le thanV^
S *<>oa. Same

: Tn«tmcM of »h /«m which the privilege ceases to ope^t" "'J^
^"^^ ^he instances

any subsequent trial civil o'rcS by^Lrfirt:^
"^'^ "^ i-^tll

S 017) gxven by him befo« the ^di^^T^"""" ^''"'"'""y <««''.
M-o th. rt.tnt« cited «.fe , S3«n ^. Tu

^' ^^^ '*°'« ^»y. » Party to

*M. wfSfejf^^o?-.""''-".^^ 2«.Wli T' •^^ " Chance. 174 id

the rtatnte); JK,.; imb o.-V "Jl^W'y'"*
Mo. 28fi, M6, 26» la a w*"-"' Thomi*; sS

prior' tottlio^bSfoTX!^".,*. '•••"'- " nu

^*.-"».,^^r|5,W"2d.tJ:^ii4tl. 1089 ; 'Uau ISsT'fw: *"«*"• "•«. 38 Mo. 5jrii.-2M Ts ^,?^•' '^"'^ s
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the caase, not taking the sUnd as a witness, may be imneached bv b« njmi.«^ iarue, § 1048) made in testifying beU the gxlndTut^ 'jhe ocSsional stotutory sanction for the former of these uses^nnot 2 constn.ed toprohibit the latter which goes upon the same reasoning. NorTouTd anyof the ensumg legitimate purposes of disclosure be considei^d to S Zstructed by the statutory omission to mention them, -else the integrity o^common-law princ pies would tend to be diminished in dLct ra^K^the

rrrai:ii:^zi ''- ^^^^-^ -^^^'^ -^^-^^ ^ -^-^^

n^L't^.ritl!!:';ti^'Z:LT''
ag^nd jur^maya^s be used

J.H""]" *" (»t»tutoiy rale conBnned) : Or. :
1887, State v. Monn, 15 Or. 292, 14 Pac 419 •

H,'*' ,^.^i* ^- ^""'°' *' '•*• "^ 41 Poo- 1042 I

310
; 1888, Braider v. People, 117 id. 482, 438,

8 N. B. 62 (after en accaied U put on trial,
there u no n«M>n isiinat pubUcitr " if the enda
ofjiuhoe reqaire it^') ; Arf. .• 1888, Bumham v.
Hatfield, 6 Blackf. 21 (plaintirs admiuiona.

7 t J ^t^ ,'^• J"'y> • '8««' P«*na V. Stated
4 Ind. 222 (witneii' eorroboraUve atetementa
h(°"^« J.?^> •'. !?;». B»"Mck ». Hnnt, 43 id.
881,389(witneai aelf-contradiction) ; 1877, State
t

.
V... Bualdrk, 89 id. 884, 388 (pi!.4editg oaae.

la. 492. 87 N. W. 421 (diacloian by the clerk
of the grand jury, aa to prior teatimony of a
wItnes^ in impeachment, held admisaible, onMmmon-Iaw principlea) ; Me.: 1874, State v.
Benner, 64 Me. 267, 282 (dupoaing of the prior
contrary intimation in State v. Knight, 48 id
1, 118) s Pu. : 1879, Oordon e. Com., 92 Pa.
818, 219 J Tex.: 1901, Wooley •. State, -
Tex. Or. - , 64 S. W. 1084 (raferting to prior

STlic'^il"*'
^"^ "• ^"- »» «»«•

The early ConntdietU doctrine waa T»ry itrict

:

thu waa the more abiurd beeanae the lonl prac-
tice of permitting the accomd'a preaence at the
grandjury a aeauona utterly nnlUBed the ground
of the priTileM. On the preaent point" how-
ever, the pnnlege aeema alwaya to hare been
denied, and would certainly to-day be denied:
1844, State V Fasset, 16 Conn. 487, 487 (grand
juror not admitted to prove certain eviSence

flft°i« aS'T«V/*???L.?'*'" "• O"'"' M w-
410, 19 AtL 181 (pracedmg opinion doubted aa
to the UMuaUfied nature of ite Mpreaaiona).

would to-day be repuduted: 1800, Imlay '.

R^.^N.J.L.347(twojudg..A.n/twi

mo / **''J.™^'"? •• ^*"*- 86 *••• W'. 18 So.
18J (accused g testimony aa a witness before the
jury

;
admitted, under a statute in part like theM«soun statute, though the accuied had nottaken the stand at the trial ; the statutory spe-

cified cases for permitted use " do not exclude «i

te'S'" v""" *^* »nctioned by the Uw ")

;

1897 Hinshaw r State, 147 Ind. 834, 47 N. K.
158 (disclosure of the testimony of the Oefend-

3316

R a ^^L'^^„'i°,'
'*''•" *•"• •*"d, allowed;

H. 8. 1894, 1 1781, not excluding any uses be-
fore recognised, but confirming and addins
oAers)j 1899, Steele-Smith O. &. v. Potttart

1890, New Hampahire F. I. Co. ». Healey, 161JU-.537 24 N. E 913 (party's adSns)
il?,:J?'^'l!; ^""iKl'ton, 7 Ired. 98 (accused'^
testimony before the grand jury as a witness,

?!lSi»f =""">«'!»« statementej quoted onfe
I 8380T ; 1813, U. §. v. Charles, 2 6r. (^ C M«ra«« (an accused's confessions when a witness)

;

1887, V. a.v. Kirkwood, 6 Utah 123, 13 Pac.^ (accused s confessions in testifying before
the juiy

; the statute held not to contain any
express prohibition of this) ; 1892, People v.
B<«gel, 8 id. 21, 28 Pac. 955 (simihii).

In Cmtuctieut the usual result is reached,
but 18 attainable on peculiar grounds due to

i^,?"^'^"' l'*^' o'*to "• Coffee, 86 Conn.
410, 16 Atl. 151 (the accused by local practice
being permitted to attend the aeaaion of the jury,
his confession to some of the jurors, made in-
formally, was allowed to be proved by them, aa

nor obtained by them aa " a part of their duty ").
The ruling in Miuowi would presumably U
SJ'J'.'y 5Sl^" """"^ doctrine : 1856, 'Kndle o.
NichoU, 20 Mo. 328 (cited infra, note 8). Thi
preaent law in Ttxtt$ seems to be sound : 1898.

frS^" nJ"*^ -. '«• Cr. -
, 43 S. w:

1018 (the Code exception is exclusive of othen •

hence, an accused's testimony as a witness before
the grud jury cannot be uaed againat him aaan admisaion, if he u not a witneia on his trial •

lf^^4^\^' *?;?«'" "• State. 41 id. 424
66 S. W. 326 (preceding case approved) ; 1901Wisdom V. State, - id. - , 61 S. W. 926 (ad-
mitting testimony to a confession, and repudi-

r?"»*i!,"/'T"'?°"*
"'^^ *•• 'eariDK before

0«LS^i^ ^S^ terminated"; explaining
Outgesell ». State, npra, and prior caaeS ; Hen-

ri!f*^l' / •,'!'"•>; compare the peculiar rule in

5 tSS.
'*"' "confessions [ante, U 862, 1039)

• 11118 IS usually declared in the statutes
(onto. 12880). Ad/the following rulings : IM^
B. V. Hughes. 1 C. * K. 619. 628. TinM C. J.
(periury before the grand jury; another witness
before them admitted to prove the defendanto'
teatimony; "it is for the purposes of public
JMtice")

; 1887. People v. Young^ CaL'^688 j
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If 2345-2364] WITNESSES BEFORE

before theT^St^'''^:^':^^^ Z^ZTf "^r'"^"'
- « -'"i'W...

names of witnesses and of comp ai^anrl '« '
'T'*

'«"°° *«* the
the usnal procedure of finding or reiS inH- f """^^ P^en publicity in

(d) Where a plaintiff B^iT^J F "'^''^^^^^- ^

iion desires in his pr^^e4Sv J 't'*'^'^"
°' ««^^«*^«c^

fnt. before the grand jury.The prS^hnT,T''' "''*" ^^-^^ thedSen^
isfordefanu^tionutteie^LytheTeiTnS^^^^^^ "^P'^', ^«" »»>« suit
the grand jury. n,uch less should tLp^tLt T r^

^^'^'"''"y ^f°"
nght of action would be a vain p,^tenL^oXT„

'PP'^''/"' ^'^^^^^^ the
lishmg it being denied. It may bT h„w«v 1. u*''^

""'^ '"^''^^ "^ estab-
from liabUity by the substanX^ h; ofto^L'-1 h.;

"**'""" ^ P"^^'«««<»

other issues, by -i»«J^7£ ^^^^i^' t? '"'f
^-°' t™l upon

pnvilege does not necessarily app'; ButtZ-l^^'^'l
'^' ^""^ J""^'^^^

jury's session is ended, the privSew mfvL • '' fl'^''^'^
***«' ^^e gr id

(0 So far as the pivileriSZ 7^*"^.^ ^'^^ *° «»"ti°S
not only by the grand juroS th^tlves ZT\ ''r'^^^^^^ ^^losures,
others who may be present. laSrilf n \'^l

^'"''' '^'" "^^
for the witness has no cental Tv^r fh e °

t^'?^' "* '^'^ ^^^'^^ ««««ons

;

" - «-ntial as that of the g™„d jurJrs t^SLS"" "' *""' "'^'^^^

P«c. 55 Uke the next case) • is«« p ^'
'^ ""nyjurudictioin. renninW. ^'** *"** »"

Wnrth... T* ... -..".'-•=««^J888, People ». named ^ "?'"""«» P"M*cutor to be
c. oo5, 20 Par 130 « lAi... —
. -..iiJi ;._'^""- "™ * 1879, Hunters RanH.II «q u .„»

the then compW^^i,„; 15 ,
?™'"* i""? <>"

--^ -., ^u»e ,,Qe next case) • 1S«« p.., i

rfeiot^th^t."!^;^?M^ ^'

»

examined ui a \^SZ Wn~ *^' '*"?' •"<*

does not com. wilhSThe'^e of'»^v ^H^

Hill, Jl Cash 1.17 iin A ' '
'

. •
^o"- »•

wee'betwrn he iXmenf^H '''",°"'.^'"-

• g«nd juror wu aSowed to JSff/"^^
""**^-

/»L ^"^ Freeman ». Arkell 1 r * p lor

riDRtoD, 8 in72M Sid }t^' •
'"8"'" »• '^"

"^ithat . .

.

if the,K"^,t*p'^'- ,^j^ t^:ih^n '" ^""- «^- ^^0

- - -. >-»u««iMi, Qv jup ih« ten

tUy in.contnuCon oTTwHSL'^'rir;.^*!?;

in .U o'th^Tthe S:cmS'r:!."/<"-WM»

71 wi!^:.^"*"-,?""'"""' 12 8m. * M. 704

by . S^"a::^'tT"^ *? '««•> t" -tto™"'"

provid
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2. Fuol BrldcnM Kola.

§ 2364. Oraud. for Indlot«.«tj 2U«|ia Brldno.; H*|ni«d Hombw of

,
i -to. The finding of an indictment by the grand juiy, like the verdict

of a petit jury 18 a legal act and a part of a judicial record ; and the ParolEvidence rule therefore applies to all attempte to invaUdate it The prind-
p es upon which depends the appUcation of that rule to verdicU have beenalready exanuned (ante §§ 2348-2356) ; and it will be sufficient here to note
briefly under the same heads, the effect of those principles mutatumutandi,
upon the grand jury's legal act of finding an indictment

(a) The motives, reasoru, and grvunda upon which the indictment was based
canncrt be availed of to invalidate it {cmte, § 2349). This much is generally
conceded.' But suppose that there is a limitation of the grand jury's source
of investigation in the shape of a rule that they may receive only such kinds
of evidence as would be receivable on a trial before a petit jury. Such u rule
IS a plam obstruction of justice, reprehensible in policy. But if it exists it
logically obliges the Court to permit the indictment to be invalidated by the
fact of the ju^'s reception of illegal evidence. In an ordinary trial, the rec-
ord of proceedings, containing the exceptions, fumbhes the means of estab-
lishing the fact, and the fact, when established, may be used to invalidate theverdict But in the grand jury's proceedings, if the rule is to be enforced at
all, as It IS for petit juries, the fact must be allowed to be shown by thegrand jurors or others present If. then, any community is willing to accept
so deleterious a rule of criminal procedure, its enforcement in tiio only feai-
ble way must be permitted by showing the facts." Upon the recognition ofSUCH a rule the various jurisdictions are divided.'

«« ^ot t«k«"> thii orth," not permitted);
1896. Jenbna v. Sute, 36 FU. 787, 18 So. 182
<8t«e t attorney) ; 1888, McLelUn ». Eicbudion,

«•• 82, 86 (county attorney) ; 18M, People
t. Thompeon, 122 Mich. 411, 81 N. W. SU
(proeeciibng attomey'a atipulation aa to tetti-
mony. not admitted on plea of aUtemeat to
indictment)

; 1839, Clark ». Field, 12 Vt. 486
(State'a attorney). CmUra, but unaound : 1877,
State F. Van Buakirk, 69 Ind. 884, 388 imo^
ecutiug attorney held not anbject to the grand
jurors rule, becann he " is not bound by any
such oath of secrecy"

; yet here, where he
was allowed to impeach a witness, a juror would
equally have been allowed); 1874, Little v.

,.^}^ ,"•" " ^^'^' »8* Ala. 90, 32 So.
'*" Oufors testimony not admissible to ahov

that the mdictment "Uke other records, import!
abnlnte Tenty,"and cannot be disputed " nnlesa
It be done upon motion " to quash or to strike
out oounu).

_
In PennsvlTania an unwise rule as to the

jury s methods of investigatiott has led natunlly
to a variation from the present piinciple : 1889.Com. r. Orsen, 126 Pa. 631, 17 Atl. 878 (giand
jurora testimony admitted, on a motion for
onaabing the indictment, to ahow that the in-
dictroent was founded on teatimony of witnesses
and not on their own " knowleid^ and obaerra-

' . • .P"<»dure which under the local law
was forbidden and constituted "a breach of
pnrUeRe on the part of the grand jniy ")

VM^\ ^,; ^- "
if:»"*«'8t<>?. 6 Fed. 348.

Wallaoi, J. (for quashing an indictment, the
proceedings may be inquired into with referancethat the grand jury were brought to finH . ^m. 1^"^^ S "^^ "" '"•J""T!« •»" witn reference

bm only Ster slveJal ^ntn^otiSs^ followri ^wt„-. , il'^Sl
" ^'^^ .»' «» «"'!"'<=•

i

618, 32 Atl. 247 (inanity of the foreman of
a grand jury whv a bill was dismissed, not
allowed)

; 1847, People v. Hulbnt, 4 Denio 183
("legal Iiquot^selling, on an indictment in five
counts charging fire offences; grand jurora not
alloTOd to testify that only one offence was
testified to before them, mainly on the theory

3818

.)ired before a grand jury, it may beAown, no nutter by wlom ; and the only
hmitetion is that it may not be shown how the
indiTidual jurors voted or what they said durine
their lOTestigations ").

"

. i^ '5? '°V»'*»W typiaJ cases : 1871. State

.. Beebe, 17 Minn. 241 ; 1871, U. 8. v. Brown.

«te.*E.'462*!*''
^'•'' "• ^""' "' ^""^
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(h) Where the question is as to the tnuM eovnniil Kt !,« • j- .

when a fomer convicUon for the sameoS^ is pSedf it Ivt'"'"*
^^

to ascertain the precise chai^ made by the tMtimJn?£?i' .^^^ necessary

as to define the charoe co3d bv thJi„!^.^ T^Jf- °" ^"^ «~"* "'y- ««

general principle (aZJim)* ^'- ^^^^ " P«™"«ible on the

the^lea^Lp^ti^^nroffiitiS^

ju^'Ui^tK^^ntr?'^^ *" *»•« -«"<=» 0' * petit

well as joint. whethS^Tere^rinXiLTw
^r nTt^Sr^ ^'

reading, as is that of a ^trru'rv!^^^^^^^ •'^ P«'>»i'=

tunity of dissent, but hSuyJ^Sfone ^l";!*^ """i'
'"""•' "^PP"'-

of assent in the sense in whichX« .i? i
• / ^ *°"°''' °"*^""* «>t

then, the time of Z ^ct^f Lsent " i tdl"^ T't
^"""- ^''*"""y'

the Jury room. It is theretre rsislen"
^'

p^^UVfo^tr/h'S
'"

of such aseent by the reaui^ nnmiw>. .
P""°'P*e to allow the absence

to maintain theLS^iSltw foUo^a t T' .SomeCourts arefound

So long as the prE prelire LlZw«HT^ °' " ^"'^ ^""^'^ '''^'''

sound.*' Butth^e J^lTSZ^^oTZt^nT" ""7 '^'^^ ''^^^^^^^

indictment after the mannerTf IwUt i«r^ J^^ 15' *?"** ^T" '
""^

mente of principle, for it TllS^'S P^Ucy to hofd^^'f f'^ T"*'
tr^ Tr^fthTvr^r^r"^°4^^^^
which oughtz:rTCL7::::^iT^^ -' - ^"^--

. rfj*ff"v*~™ •• ^V"«. 87 MiM. 887, 869 (oa

offteL-nf*^"
conviction for fhe w,^ offoice

to S?ite„'^"?A' «"?'»>"''• te.timon,

,^Hi,JJ^ » ""* •»«Jen«> before them on the

• 1888, ahattnck ». State, 11 Ind. 47< i»»
P^pnety of the indictment'^th^fei^nVtl
Snf^^n?"' P'~^«« before the ^d
conrt „«f• •\2<~''<1«?. a 0.11. 864 (testimony ofcourt officers that a witneas before the •rr.r.AiLZ u n i" ' '-•~' "^•""'u ur oi
waa not duly .worn, admitted)

*^^"^
J"^'

"" ^'•tO' '« «. 90, 88

r.rinJ^"
^'^^ ,?P'"*°»' '""y MpoundinB the MT^Vmn^i "^V' }"^' »'«'« ''O'iorii.

--,.ie V. Shattuck, 6 Abb. N C M (nn .motU to quaah, th'e number of voj^rbe

Tr'47t%«''"v JT^'* ?^' " How. StIT. 478, New York here the ooonael for thedefendant makea a good ammnit) • 1878Spigener ». Sute. 62 AU. M^ M8 neithe;juror.' teatimony, nor that of rthm, adm tw

Hall „ HfU'^.^P'T" 'T' Stone. J.); 1902,Hall V. State, 184 id. 90, 88 3o. 760 (likeI Hi

ixfoi

P"i«Pl; «d fiUcyru'fiuni"i^T^Tcw b^ S?'" "*.'?I»*
«°V>'JictmentVaT noVfoun"!

1888, State e. OoflTee. 66 Conn. 410 16 Atl isi ™™.^^ •
"* ™'"*> •°<' "ot by the toati-

<»«-tod a. .. one pCbl. exce^Soi?-,fi8'7l! K^thrc^m^n' P.^?,':«'^«>»-^.

8819
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Topic B (eonHnued) : PRIVILB6EO COMHUNICATIOKS.

Sc-TOMc V: STATE SECRETS AND OFFICIAL DOOUmHTB.

{8987. 8«Tenl Priociplet dlKrimiiuucd.
fSSM. (a) Toitioiu Nos-LiabilitT o( th«

I X3«>. ih) CoMtitBtioial Exemption of th*
EzacntiTa from JadieiiU Procca.

I 9370. (e) TtMiinonial PririlaM of the Ex-
•eatire not to be • Witneei. "^ "» "* "

§ «37'- (rf) TeitimonW Pririlem of the Ex-
MotiTe Md Snbordiute Offlcen, not to attend
Court.

{ Ssn. Sum : Ambauadon, ComoIi.JndaH.
J^«7S. (() ImmornbOlty rfoSai ftS:

OilSl CoilS^'S/"^^ "*^ "«»

l>S7<- Sum: Who detenUaes the NeoMtitr
for Secney. '

r.lS. L^T .

l^oipia. dl««taiia.fd. The principle of privilege which
protects from discloeure, through the testimony of governmental officers, the
secrete of State and communications of informers to official proeecutora is in
practice superficially related to certain other principles, not resting upon'testi-
monial pnvilege in general or upon this kind of privilege in particular. Inorder to discriminate the precise scope of these different principles, it is neces-sary to consider theu together here. The necessity is the greater becausesome of them, being plainly valid, have in some courts been misused to jrivean unwarruntable scope to the present privileges for State secrets and inform-
era coinmunications. By comparing their boundaries, the true and limited
scope of the testimonial privileges can best be understood.

There are, then, seven distinct principles which in superficial features

^.flT.y. .
/°"°^«"°ded. («) There ia a doctrine of the ^,tantive

law, that the chief Executive and subordinate executive officers are in some
respects exemptfrom liahUityfor torU of violence and defamatioa (h) There
is a question of cmHitutitynal law. whether the chief Executive is corporally

'(T^ZT f'^ r'"*. '-^ '^ •^•^^"'y '"' '^y P"T««« whateverWjniere 18 a question of Uettmonial privilege at krge, whether the Execu-

, >Jf *Tif T.*^^ °"'"'"y ''"'y ^ 3'"' t**^^y: this is usuaUy
united with the preceding question, yet is distinct in theory, (d) There is a
question ot tettimonial privilege of attendance in court, whether executiveand other officers are exempted from the general duty to attend, though stillbable testimonially to give evidence by deposition whUe remaining at their
offices (e) There is a doctrine, analogous to the foregoing privilege, that
offietal record, are irremovable and cannot be required to be taken, in the
original, from their place of official custody to the courtrroom. (/) There
18 a genume communicationt-privilege, permitting secrecy for communica-
tions by tnformers to official proeecutore. Q,) There is a genuine topical
prtmUge for facts constituting ucret, of State, and this, by improper eiten-
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MOD, has often been made to include a banter 1 -— .

«d auboidinate executive officerThrveu^.«^ m*
^''' '='**«' ^««««ve

liabJity for harm done in the coll o, theri""*?^
'""" ^""P""" '««»

ainple i« not liable for the de,th oTa pe«o"hf J u'*"v
^ "*"""f' '" «'

a lawful order of execution. In «S t!^ ^^ '^'" '"^ ?"""»»«» ^
tu^guiehed in applying thin principfr A ' ^ ^ "' "*"'''^'' "^ '*'"•

«. e. one who acts under the orden. of1
''"^'^'""« °' ministerial official

empted from liability if the harm don. K k"^"" °®*="^' " absolutely ex-
obedience of an ordei^Jful t

™ tl^. ''Z.VTX^''' '" '"^^"^
vanes from the order, though i^gZtSth

'""^""'^y- 1>«» not exempt, if he
« given by the law a discretion«nnthoritv al

^^"" °®?''' ^ ' °»« ^^o
dependency and without lookinrhiSorUei judgment in-
because the nature of his responsSv « V"

^^^'"Pted from liability,

judgment free from app^h^nsra of hf H
'^"""'' "' '^^ '^'"^'^ «"«"« hi

Some Couru exemptIh a^ffi," itlJXT ^ ""l"^"*
"^^"-

but sound policy requires an absolute wLrJ ^" *'='*^ *° «««1 'aith:
malicious official, but in order ttt the upng'ht^T^^^^^

"
't'

*" P"*^'* ''^^
the burden of defending himsMf from a ?ho,

°**'"^ "^^ be exempted from
passage this doctrine is exemplified ^ °' '"'^'=*- '" ^^e following

neglect, or refn«„i to allow. In ,uch . caTtheM ml .f:^*'''""' ""f*" '» •"<"'. bnt

tation, and it i. not consiatent with thU ZtZT.^^ Mthonty in .11 matters of legi..
toe .o,t of ndividual, for their act. „d nei^r S^"»?^"""'*

^ "»"«' *° '^'^^
independent

;
to make those who wield it ^f.hu» Pf'^V'nwy Power ia, in ita nature

w^ority i. to take away di«=r.C.„d5e^rro?inl^ f'"^ *° '^"•'» bysomeS
^ofexecutiveoffice«.thenUewmbefoZt^*K*""*- ' " " « "e Uke next the«;M« .. veated with a power to gn^t pi^dor.id*°«tie« T'' "" »»'•'"'»' »' ^«f»»e hi.»ent to lawa, and to takeVheatena l^^^T '° """"""nd the militia, to
the laws, bat neglect of none of the^ canSe h1^

"^ ^V^" P™P«' -nforceman of
nffenng therefrom. No one ha. anTC n^htt hT'"^'''^'*'

'" ^'^'^^ "^ 'be parUUr law a^jned by the governor, or to ha^anfde^nito .^ ."T'' f *" '"'^« ""y P^«»-enforcement of the law^ The Executive in toeilitH.^P
^^•'" ^' ^^ governorTthe

he la not responsible to the Courts for ti!
""ese particulars exercises his discretion and

Moreover, he could not be maS^p^ni rZItl" t"' "" •'""^'' -« Sm^
executive department to the judicial^Zr m^.tlln^r ''*.T'*°"' ""bordinating the
theory of republican inatitut ona. EaXde^tt-nf "".'?*»"." be inconaiatent with the
^dependent. Taking next the caaeortie/uS'ej;S':

'1^'''"^ " •«"» -"''be
For mere neglect in judicial duties no actionSe^"?^ ""* '*'"* """ »«" Wieii-
delaying hia jodgmenta, or because he faila tTt^'^ to h h^*"'"'?*

^ •"•"» ''«"«»'' ofand dJigence that he ought to brin^ n,w v ^^ ,
'"" ^"^'^ »" the care, prudence

««ffidenti„fonnation. His :eWrn'forS'XelSfrr.r''' '^^'''-^^^^^^
by hw ownjndgment

; and it is always to b^™'7l^ J?'*
•"* '" *° be governed in it
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fiT'**jLr^.!l*.« toft to th. wMom, intogritj. tnd judgmwt of th* oOe* hiiMdf.U k co.««tod that. M • 8M.f»t rule. tb. ooly UsbUity of ttToacr U tethTcriS
perform them improperly. Dutie. of this n.tur« .re umMj q>oke. of m dnttoe in tto

priT»t. .etioii for M mjnry Molting from neglect or unfaithful p.rform««. tow tiSwhere • mUter ii tmated to the dieoietion or lodgment of mi oaoer^T^^JJ^
th..othorityUi««nd.Untwith,..pondbu4

'^,'^^^ ^„l?: SoS!"
.""^'*'""" "••"

»" *" *«""' • -^^
The foreroing principle of substantive law comes, at two points, into ap-
parent contact with the ensaing princ^.les here to be considered. In the fint
place, a chief Executive who has ordered a trt$piu,~toT example a Oov-
enior who has ordered the military to fire upon a mob- may appeal to the
foregoing pnnoiple to exempt him from civil or criminal liability At thesame tune and in the same litigation the question may arise whether he is con-
sututionally subject to judicial process compeUing him to appear {poU.
S 2369), and whether he is privileged from testifying at all (jh,h, § 2370)
and, If not. whether he is privileged from attendance at court (pott 8 23711
All of these questions are independent of eaph other; yet therhaVo some-
times been confused. In the second pUoe. an officer who has in an official
report made a libelK»u rtaUment may appeal to the principle of substantivehw to pnyJege him from liability. If he is thus legally exempt and pleads
his exemption no question of testimonial privilege arises. Yet some Courts

titrC m^^f*f^
'•''

"^'.r^-
°°* ^y "<=ognizing a plea of substan-

tive law. but by declaring a privilege of testimonial secrecy (poH. | 2375)

7«tth.% .
"^/^'.^ "° ^^^'^^ by suppressing the meVns of proof.*

« 9o«?''?[?°""^
*""* *•'' *°'^°"'' P"^^^^" •'»»o»W ^ strictly discriminated.

§ 2369 (6) Con.tltntton.1 B.«.ption of th. ftMomiT. ttom Jodletal ProoM..Whether the apportionment of functions between Executive and Judiciary incottrdmate mdependent supremacy, signifies that the Executive can nev« becoiporaUy subjected to the compulsoiy process of the Judiciary, is an inte^^ting question, but solely one of constitutional kw. The distinction between
this question and the foregoing one (of exemption from tortious liabilityH!
obscured when it is sought (for example) to sue the Governor of a SUte for^trespass done by the mditary under his order and at the same time to sum-mon or to enjoin him by subpana or to arrest him upon execution-prooess.B^t m a sui agamst him after expiration of his office, lu^supposed exo^r^^from judicial process has clearly disappeared, and yet a pro^plea ckiLnJ

trnSv "IJTT "^^"i^^f-"««»«ve acts would present that^e^tionnakedly and plamly, and would still defeat the action.

m«^7Z'
**''°'

*•? ^ ^""°« "®''' '" Executive, a constitutional im-

ZrZh •' ~?t"''«"y P™"""- »ft«' the analogy of the sovereign of amonarehy. is a Luge question independent of all othere. Chief Justice
* Compart the following opinioDi: 1774

Moetyn v. F.brigM, Cowp. 101. 176. L. C. }'. 4«6; 4 "sT.'T^rK.'grfas'l*;
3322
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If I. II • "

to the power to compel the Mm. otSfen^ tlT^" "•'"'^* ***•» "•!»«»
directed to a private cituen "buJ dW „^? »,

' P"**" •' '' '*^ »*•«>

hi. time, the theor/J: ;e^^e? ,«ml aS°P *"
'"T **^ ^"•- Since

view,, in detemininjthe jS poZ ^fo^' r'""
•^"'*"« ^^^^

ormance of miaieterial dutie, by tCZltiyJ^lXTJ'^'^'^ *"• '"'
the principle hu been convincLly expTndld in 1 f"^^ P^«-
monial procew: *^ expounaed, in lU application to testi-

oE i^^JiJi;:J!'tbf^'L^ *" "^^ **'• <" = " Th. tot point to b,
b«nch of the sSTgowZi* ^V^J "fP""* ""^ ^ «• .^nUn.S

dtaorter, conflict, Md fludly di«oi»nuISMr u u * J* ** "•'^ "» •««> »«wU be

^•"H; '«" 'h" they would notTc^S?^-ul ~1S'' -°'*?"''*' -^ -^
m<» whole From the wry ii»tti«T«H.S?3'< ?^""^ P*^ »' 'he Mine com-
•nd the dietributton to «H,h b^cK ft, ^^ilrilu *-r" T, '^'^'^ goTernnenT
preme in iu own depwtment for B.ith.,

W'«P"*»« 'nncUone, eMh U neoeMarUv ,1
be ob.tn.cted bv the'ST"V^e^p e^/lT^^

"'"'^ '" P"^ '""ctirW,::

the legislmtire and execntira hr^nJU.
"*"^"^*/<">efon. And for the mne nu«n

i-dioiai. n the LeSiiro^^i"i:rr o*:^'
»^' -pp^p^ '"S n:

proprUte Judidal p^^ the pmSTof '^w^PT »%«>»»»««* the exewiw of an^I^ n them, and the wrrend^the iXT^t ,. ^fl'^T*^ • P^***" """»»^
•xdnsive function, of the judid^ u ttfcl*^ ?»• «rf ««• •ppwpri.te i«3
•Ifinn the law. On the truT^cTplM o1 ^^It^."** I«»»*«^tof ofcnC

2L'i;r..ie-ss-^:^
S^tofo.X-^-4f-;^^^^^
other citben. being .uboniinate to the judici!?wwejr^i^*' <*"«»•'•. J««* •• an,
•no. to the pioMM neoeMaiy for the exerZi of^T. • j- *"! 7''^ """' y*^ hi« ohedi-«d the welfa« of iJi:^ demand tt^ *""• '"'^ '°»^»- ««»«» goveminent

§ 2370. (c) TMtimonlal PriviiM. ^ .^ -_
The pubUc (in thT^ oTSrf hIJTw' f^**"* «« »«» "^ • Wito-M.
eWdence- Is there .n/r^n whftWrS K ',r«''l*°

'''^ «""»••

when the deaired knowle<torr iT th«T. *^ "^'"'^^ •"^"'" " exoepUon
the moment the office ofZtlZ^^e^Zf k^""" °""^« »'
«U. His temporary dnties a, anoSclnr^^ovLT^^ " °" "^° "
fundamental duty as a citizen and aLTn^w ! ^ ^^ ^ Permanent and
ciple (««fe.

§ 2192) of tesuTon ;i d^ty to ^cll'"^^^^^ 7^' ^^"""^ P'^"
-a mvesti^ations is of universal ^e" tr.?nTlSr:i::S

* Quoted iwrt, { 2871.
i'""u
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which would b« irmpeotive of th« nature o( the penon's knowledge tnd
wottld mt wholly on the nature of the penon's occupation. Thi» duty
and iU equal applieaUon to the Executive and lubordinate ofBcera, haa per-
hapa never been doubted. But it tenda to become confuaed with three other
distinct prindplea.

In the first place, the amenability of the Executive to eompuUot^ proetu
(just examined) is a different question. It may be held that the person is
thus exempt, and yet that the duty exuts. That the enforcement of it ia
lonstituUonaUy impossible is still consistent with iU existence. Indeed, the
specific or direct enforcement of it is never possible, for if a subpcenaed wit-
ness be willing to lie in jail perpetually for contempt, no judicial power can
actually effect any testimonial utterance. Neither the corporal nor the con-
atituUonal impossibility of enforcing the performance of the duty prbvenU
us from recognizing and declaring iU existence. Such, in effect, was the
attitude of Chief Justice Maishall and Chancellor Zabriakie in their dealings
with this problem. Such is presumably the attitude of the Department of
Bute in iU definition of a consul's duty, under a treaty expressly exempt-
ing consuls from compulsory process but not exempting them from testi-
monial duties.*

,

In Uie second place, this testimonial duty to disclose one's knowledge may
coexist with exemption from attendanee in court as a witness,— the duty to
testify (antt. § 2192) and tiie duty to attend for the purpose of testifying
(ante, f 2204) being plainly separable. The official's exemption from atr
tendance is Uter examined (po$t, § 2371).

In the tiiird place, this general testimonial duty of disclosure is compatible
with definite exceptions to it for cerUin official topics, upon which secrecy
may be preserved. The scope of this exception, by way of testimonial priv-
ilege, is elsewhere examined (poit, §§ 2174-2176).

Let it be underetood, then, that there is no exemption, for officials as such
or for the Executive as such, from the universal testimonial duty to give
evidence in judicial investigations. The exemptions that exist are defined by
other principles.

'

§ 2371. (d) TMtimoatel Piivileie of the Bmontive and Subordinate 0»
tmn, act to attMid Conrt. That an exemption from attendance in court may
be sometimes properly recognized has already been noticed in ite general
prmciple {anU, § 2204^ This exemption is conceded sometimes on the
ground of illness, sometimes on the ground of the excessive inconvenience of
travelling a long distance (ante, §§ 2205-2207). Whenever it applies, the tes-
timonial duty at large— *, e. to disclose one's evidential knowledge— never-
theless continues, and may be exacted and performed by the taking of a

JI^aI"";.??'''?*
^ '''^° admissible on the ground of necessity {anU,

§§ 1401-1418), instead of oral testimony.
The question now is whether tiie requirements of official business de-

manding continual presence at the seat of office, bring within this principle
» Pott, I 2372.
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have been a .ttfflctonr,^i; (t^J)l^l^'' " *''" P"*""" «««" he" to

ground, of pBblic convenfen« .
«' " 'xemption inu.t be plwed upon

J«.tio, M.„h.ll^ nXbZxSiiUon of l'n° "'•'? r"'»««t'o»- I« Chief

conce«ion of .n exempUo"J"X eI^Iv.^"**"'* f
'"• "°» "''"•^^ "r

fumkh evidence or of . judicT.Tii.biuJr^ V '^T' t««tin.oni.l duty to

duty

:

^ "' ""'"***y *» ""'o"* the performance of that

1807, Aaron Bwr'i THal, RobertMn'a R«. T ioi <«. • .

o.rmpond.„ce with 0««, WilkSn.JJl.S'SlS^^/'''"'*.'"'' '•"-» -'*^
proMoation did not deny tlut th. IWdlni-!!^

«» «««f«i«^ th« coani.1 for the

««t would b, n «Mrf«rtorywcl'^^ !^^»'l̂ ^^ i'*"'
'~« o'-r*''* «•• piocM,

StaU Mor.t. «,d irr.hn7t
i iHr^it^ ^'' !f^ """"^ P»P«™ »««• -k«d Cwwi

«dnot8uteMC«^th.g.n;«^K«^»»g«.*"<i holding p.pe„ „,,,„»

right to proc^j turnUM by th, Uw o/Sencf ' -1 ' "'*P«»''» t^o «>« i««u*d'.
«• p««,n.l.« <rf tho- [p.«on.ronIy whi^tri?„r* T"'!**^'

•»'•"«• ""y

the Court Of the nwMiy poi„u S^-LTl -k^k^*^.*° 'P»*" "»*'•' "»•P^ of

conferral on th«a by ttT^neulutio^ S £3r^ili" ""^S!
*"

."i?'
»"~"*' •'''f""^

mention two. (l) U J, « principle of thrEmSui!^'^.? f^"^ *^« ^"^ ''!" «>«»>/

wrong, tht no bU»e eJSe topLW to h!m*SL^ "'^"L*^ **" '^*''« «*" *» »•
the ConeUtuUon of the Unitod SuSTtt. p1Ia!^» """I?* ^ "*~* '» ««•'»'•• By
lownrnMit. n»y be ImpeMheAmlr,!*, ^^^"^^ *•»« - ^ery other offloer of th^
«l^»e«o«.

(3) By rS^tatioTJfG«rS';!l.'^''^°"'^»'' "*«•'•-'»
the monerah o«i nerer be a .nWert^ B, S.T ,11*^.", *^ "»'" *» »>««<«tary, nnd
•leeted fitw. the inaM of thl LZr^.^ ' *^ "L** ^"'^d Statee. the P«.iSnt ia

.l«-ed. return. in:eiii^Sr£i"L2: •t?*"'" '^.'^ *"- '"'-"oh ^ J

ri^.Tti7^tKrS9£v^^^

-1. V
pnrueg* of nobility, le., to answer onlv

jSfV^T ?1«J iudicijfy befo« C*Z^"-.the Conncil d.ni«l' that nobUitr had'^roch

SiT^h.".:* •^'^>'* the'liHwity of a»er to ba examined in Chancery, cominoii.Uwa«»rtynd the Star-Chamher. wi'pSSK)
""• P^k;. P-. in Attorney-OeneS" Sid°off

"nnot b» • witneaa, becaoae there u no means of

3333

compelling her attendance ") ; 1881 Willea. J
in^ parte Femande,. 10 b. B. K i ? H
•OTereiy., „ bound to give evidence^ In

III 21b" U)^^^li V'" i *^' ChanMUora.

the antbonties. Compare alao the cam cited
«»<«. 1 1«74 (certiflcate of the KiMl

R«l°B^^f»
D«bj™.Teny;i Ca•^ cited 6 Co.

ruling that pmi were not inbject to examin.

fa«T Dutinguuh aUo the qnestion wheSer a

fHirvi
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•f Um OOMUlttUM. It WOOM b« bMMM kit duitM M «J>W mMtMfM.4«M«l ku rt^

.woL «£.^« J^J*"!!!^ •"•. •»«•"«««»•• on • «mrl U .«q.lNd. U.^ to

ll^ JSirS^r JT'^P***
•*« '«»^ «»»« «>««»••• •~. for mHob.?Wf IM pKMws «f tiM Coort Umo • NMOB anliut iu bain* ImdmI In i»ui «f #—» u

in lb. •mk. of lb. E««mii« ol lb. Unit«l State., „„i thM lh.b d^ttaJ^JTM^I^I!

ssfTt°i:Si'j?jisr"w*.r.?.:*'^' "--T'*
d..p«i^w^ri^"::LSJSMM it wo«u b« i*rform*l; but. U it be • duty. tb« Court om h»T. no eboie. in tbe

if^£C?t?uS'tI!!!^
-nK-^r, MbpAoM i. to b. look«l fW in lb. conductof. Coort .ftw tboM Mbp«nu bar. I«n.d.- not in uy cireimctMce wbicb i. toJ«crf. tbcir bring l»iHd." To thi. .»bp»„., Pr«id,„t JeZTI^;^ wiSoS

W-blngtou by d.po.ition. bat wptaln*! bU non.,tl.nd.nc* .1 Court u follo^ - A,

^Zi^T' •^'"'^ •* '".""^* ' •" P^-*" *»- Co«rtT«".ibl.Tt p.,i^

mon. in IbiH CMC J « it would, ribald w rmiT. . .Imitar on. tTwUnd tb. trial, of

STL'iTi*^ °*^" too<«»«plr.to«] in Mi-iMippi Territory, tho., ZiiuS^ uSt. Lonl. Md olh.r ptau.. on lb. w*t.m water* or u «y pl«.7ti«r tban tb. «^ ^go^».nt To comply with .«ch cnll. would l«re the nLon wiS,ont ««"„«,.

di^'Sl;::*s;'.:':r"^:zn;;j'd„s^^^

menu nndl d«ti« of tb. higher oOem of tb. goT.mn.ent a»y be, .ndTmL.^^
^«f1^"***^- ?•?•«?'*?«>' th.ofBc.ortb.m.ref.Jt o c^BciS ZuTI^not of .taelf an ..eo,., and whether tbe official engagemenU are .ufficie„tTu.rbe dlrmined from the eircunwtance. of Mch caM. . . .There it aor^^TrnhJ^wn
.hould not be called upon to teatify .. to the tiJwt^ ^."n^W,^ JitZZto h « . . But I will make no o«ler on him for that purpo^TTsucL oM.' o^
In conflict with the Judiciary. If the Executive think, he ought to te.ti^ in comoUu^MWjth tte opinion of the Court, he wUl do it without an orde" if hr^ir^irSte
direct^ by an order

;
and in hi* case, the Court would hardly entertain orocMdinT t„

i::'s:^:^.::;-;:;y^:Cbrbuii^^^
3320
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during «,..ion.. WhXr it JxuS f^?^ ti'l*"'
'**' "**'"•'"" «' Cong«..

doubOd • Bv •UtuL ^ 1 I

wbordin.te ewutive officUU m.y be

«rioi^intarf.wnith bv^! T n"^"'
•*"'"" '" "»"•»

«''«=>r to be

c«* M.m. the sunder ruJe for tlL «Z„. i ^T' """"^ "'"*" '» *«»•

thoogh they do not apply «,L„„1vT^k"
'^"'^"' ""'«' <f^' § 2376).

M.nih.11 .pparenUy merv« th?. SI ^ ««"»?»»»; and Chief J,„tice

...m, hard to iCthat . Coun wodd abl' 'tV"^
'''^' ^~"^'''' '*

determine .11 qne.Uon» of pr'vi

^

'" """^* "**'""^y *»

.r.jjr.o»».n;«i: 1871. Tho«^nTk. c" "^j

hta oBcUl cu.tody. not d«;i5id)7l«7r^.rt

« ^_?^"*^ without the eoqntv bv <l.n«r

thrtr ttUBdanoa, aa attMhrntnt w«. refCj ^J^.K^ L""?"'^ "• »"«•' of U. 8., m oSoh

MM irf^'n*'- '•' ^ Stonttt, J., <U,«.).

prmit . .ubjan, to 1-73Wctod to^S^V"

rSliiSf.? I"!""-"; •» i«V. toTiS
RtnaineiiMi of ooaDon

^- of 8Uto du«i) ; irJaT

" r™!? •»,• «l»fl wit i Bor in « erininal OML
rMoin) hit ttaodwe* "upon brins MtkuZH/

b^.!i?' ''. •opwint.DdeBt of Stito in«neIiotpit.1 U Bot eooiiwlltble to MttBd. mmm m
Add «}iio the ftatntc nemptiof cuHodianM

»/<lficua record., pot, tasrz. For«<toJw"
""f, ft ante, | 32M «««<nMl« (U

«d?nr't!.?r'''il"*'".°'
»'«- thrt li. iB con-ceding to the offlcer hiBMeli the d«t»Tni..<4

of the Beceeelt. ... .„^." .
'^!^

detennin»Uou

offlci»l dotiM cannot at thU inncliii* »>. 5i P^f** JS""" *'" opin on of Amew C J i?

»*i (qooted nmra). '^' •121 (qnoted mpra).
• Con. - - -

4S71 -"^Ti ^PP"'' *"<i ""P™. n. 2 (loc. cit. p.

nJcLanr^h •Jg""""'
«l>in«m,enienU that it 1.n«»iMiy the Oovemor thonid alwaya be »»

J««
or KOTeninient, in prepoeteroue, in Tie-fteanent vixita « u-k.J: J, v~, '

"* "*

need not attend ai witaeea without the town,

3327

wly 1

at the time
example."

— . 1 way I

theee rioti, ia

) California,

appoaito
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§ 2372. 8mi.: A«bMMdon. Ooasid.. JnO,^ (1) An am^oMador, being
the personal representaUve of the foreign sovereign, is concededly immunefrom compulso^ process; but this immunity rests also on a sound pubUc
policy and is therefore by common custom of international law extended tomtmrter, md(u> some indefinite extent) to the persons of their official
households. As a practical consequence, such officers aie also exempt from
attendance m court as witnesses.'

(2) A emnd not being a diplomatic officer, does not by common custom
of international law possess this immunity from compulsory process. Butby treaty It has m many instances been expressly conceded.' Distinguish
however, first, this exemption from process or attendance and the duty to fur^
nish evidence; for the two may properly coexist, and are recognized as co-
existent for consuls abroad in the instructions of the Department of State;*

Gwtun infonnation. it wm objected, |.u«iiaiy
• foreign unbuMdor, uid no o*th csn be iriren
bun ); 1858. nuboU'Cue, Whuton, DiiMt of
Intenutionml Uw, I, 6«8, UwicDce'e Wbraton'i
InUrnationel Uw, 398. Uene'i Wheatou, | 8S«,
note 12» (the NetherUndi minUter held exempt
nom summona ; nee Sen. Exec. Doc. 81, S4th
&>nt 3d Sew.) ; 1881, Oiute«a-| Trial. I, 136
(ar. Cunaeho, the VenezueUn miniiter, testified
to what he eaw of the murder ; and the Dietrict
Attorney announced that, although the minis-
ter was '

' entitled under the law goreming diplo-
matic reUtioni to be relicTed from aerrice by
aubnena or sworn as a witness in any case," yet
his Oorrmment had " instructed him to watre
his rights ).

For the admissibilitr, under the Hearsay

II 138°4 ,'" J""*"***'''' *P<***»«. «» anU,

* 1854, He DiUon, 7 Sawyer 861 (the consol
of Fiance was summoned by subpcena d. I. in
faror of a defendant in a criminal case ; the
treaty of 1863 with France, art. 2. provided for
immunity of consols from appearance in court
as witnesses

; held, that the constitutional pro-
Tision entitling an accused to compulsory process
did not OTcmde the treaty provision, the Con-
stitution having given merely the same right to
process which had before existed for the prose-
cution only, and therefore having ^ven it sub-
ject to the esUblished exemption for foreign
ambassadors

; and the subsequent addition of
consuls to the exempt class, by treaty, was no
new exemption but merely sn enUrgement of the
elass already exempt ; official documenU in a
cousuUr office were held privileged, here »>der
express provision of the treaty of 1863 with
France

; the narty summoning must show that
the desired document is not an official one) •

18S4, Dillon's Case, Wharton's Digest of Inter-
national Uw. I. 666 (Mr. Marey, SecreUiy of
State, oppoeeil the privilege in the preceding
case, on the ground that the constitutional right
was subject to such exemptions only as existed
spedacally at the Conatitution's adoption, and
the treaty exemptions of consuls were thus not

3828

the French treaty.privUoges. u exempted from
process as a witness, except when reqnind by an
accused in a criminal case ; per Harcy. Seen-
taiy); 1S62, Hanoverian Consul's Case, Whar-
ton, $upra, I, 776 (a trading consul of Hanover
held not exempt; per Seward, Secretary: no
reason stated) ; 1867. Janssen's Case, Wtuirton
*>Vra<h 777, Sen. Ex. Doc. 1, spec. seas. 1867
(consul s exequator may be revoked for failure to
obey summons, when he is not privileged bv
treaty)

; 18M, V. 8. v. Tmaball, 46 Fed. M (tha
ChU 1 nce-oonsul, under the existing tieatv
with ;hiU, which by the most-lavored-nation
clause secured the immunity for consul* under
the treaty of 1863 with France, held exempt
nom compulsory process as witness on behalf of
the prosectttiou ; the conatitntional guanmtee
invoked in Dillon's case not being applicable •

here the testimony was ssked against persona

"?f^ /»**'> TioUting the neutrality laws by
aiding the insurrectionaiy party which by the
time of the trial had become the lawful Oovem-
ment represented by the witness) ; 1894. Kason's
Case^ U. S. For. Rel. 1899, p. 304 (iTaoZu
in Otnnany summoned ; held, not privileged,
unlees by the most-favored-nation eUnsa of
Treaty 1871, art. V, the U. 8. obtains ths bene-
lit of other treaties by Oermany) ; 1899, Onen-
tters Csse, lb. 303 (similar); 1899, CUnoy's
Caee, ib. 666, 683 (similar ; Niesragua treaty of
1867, art. X, applied ; but " information which
came to him in hia official capacity "

is nrivi-
Iqprf); 1899, Bui. .. MJo, sTn.V mS«II.
886 (under treaties with Colombia giving most-
fsvored-nation privileges, the French treaty-pro-
vision with the United States appUes and exempU
consuls from attendance) : 1900, Bruni's Case
U. 8. For. Rel. 1900, p. 706 (" a consul engaged
in buuiness [in OuatemaU] is amenable to sum-
jnons, etc., only for causae apart from his official
functions

; he cannot be summoned to give evi-
dence of any matter of his oonsnUr business, nor
to produce to the Court any part of the consnUr
aichivea").

* Bee the cases iitfra, note 4.
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official f«,t. knowrrSlfu fS;^**'^^^

courta of justice) to .11 n.atter. of intern'auL^i^oncet^"''''
' international

W A judge of a superior court seems to have been w.»«.j ^empt from attendance at common law* But thll . '^«"'^«<' "» «-
upon any broader wound 1 « T' ^ "«»?*»»" cannot be put

furnish lyidenTia^^2mr,rtC^ "^y^'' '^' ««"«"' «l"t/to

<a«^e, § 2371). ;^Se . of^L^othrttfJ 'T'^^^'f'^^^
^^-^

§ 1909).
* *'""' question, elsewhere examined (ante,

§ 2373. (<) iRMBovabiUtT of Oflolal nman,A. r»„ *k
of the public inconveniencfl anH hT f•**'*^ .

On the general principle

* 1894, Mmod's Caw, U. S For 1U\ isl^

UTMpeetiTeortmtiai; bat "penonal bookiuS

5^i.^-i~*""~"'*, »*^f
" I»rt of the .rehlvti

tty^tri)
'»"*"^««. Pri»U«g«J

; no.utaor

rJ Hkt ?^^'^? rf Orievance.. Cobbetf.
Ilrt. Hirt. I, laoa (the Lonb Uving lent for«TOil memh«, of the Common, to teetifr inthe inrettintion into tboMf of toyal prtento. it

_». 311. 11 ~i 'T ~—""""• ""I me memnen
•ere rirtnellT indge. nnon the grieTM,e«^ wd

'..'&?!„$•>.;'?«'«, B. Coke
thm^fore not iieoie to He ewom ; Sir R. Coke
•nprfng tha " the jodge, of the Common PlS,or of lay conrt, era nerer ewora u witne«e. ii

«iiSri.'""i*
'^y ^ar '^ •""rtWrS.n"

SSilSiJi StSS ^*"' in it
;
but if their

^i^STtl^J"?-!!"'*^* Staf Chemberom be
^^-^»^ »»Vjn« «f UMJU-amlHm in th«t

S!r S' i^Ti'Sri' :
"»2. Knowle.' TriiU. 18How. 8t Tr 1179 *. (Holt, C. J., and Etw JJ>«»i« qoi^ed ... indictment .iunat . w'r«ieWmftB to be • peer, were «imm^ Womtte

ejwing being by ezpriw. rote not mnnled ueJwiKing them, l.nt onlv for infcHSl .
.•."

V HJ" . " "^ Mji""» »ote not nmnied u

.5^ *» •«»k» «ny Mplmetion .t th.t nWu being priTilgpd}; 1888. B. v. olaS^ 8

-~~, MM. uui, lor iniormetion : they

, p^:;;sT"i^'"^"" '^^ ?!"'•

whether they •• ought to ezJkne " thi cluJnnan
OL. nr. — 10

of the Quarter acHion. to prore the teatimon*

t'^IZ" ''•^»« "f"^ • d-TrTrrtobe eZMnined a a witne«'^ Pattewn J "l* i.

SJi- f"°'"5 Wm. He i. the preiSSt ofT
»Uow such in eMinin.tion, m the judairfFii.

^^ffi^«?Va?-;?eWrnot.^]J?i
infenor magietiyte.); 1880, Anon., 24^£n°

mnnv if -J ".'" V^f<x^ to olTer the t«itimony of a judge in a cauw pendinc l*fo«. Wmh» » not r^iifred to tertil/if h?*d«l.M tStthere U no f.ct within hi. knowledge imnortaSt« ""' """')• The .dmi«ibilit?^f75?<^J
««««, under the Hearsay rule, ie .tiU ,nXrqueation : ante, 1 16M.

«notlier

It wu at one time thought that an arbUrator

iJ;' .V. ?''J"'.'*
<'° "iMtrator being called toprow that he had exceeded the limite^f hi.7ub

that be need not be examined nnlem he chow itthinking that an arbitrator was not to be after-ward, womed a. a witnew "). But thi. notionWM entirely unfounded. It is now thoroughly

^f^/ir'I°°i""'.\" arbitrator is not, by r4soi

?U i??i'?^
""•« dilualiaed or'pririC"

in?S«l.
"'' '"^ '^' "" °"'y prohibit^!, ,

.pplica^le concern the facto which may be pn-eda. to hi. award, these facto being detirmin«! hithennnciplM of the l««,l.e»id?nce rS,^»Z
piled to awud. {anit, | 2858).

•«•»?-
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2 oW^d ^^r '
therwu. the.«r».yor^o.riU. or .ny other public offlcr. Tght

«tt. SUto, .nd the Ma. p.p« »igfat b. d«n«„W in dilTwwt counti.. t tto il"

This rule of the common law hu been supplemented in some juriadictionsby express statutes."
*

Distinguish, however. (1) the UUgalUy of removing such records ; for this
01 luelf IS no ground for refusing to receive them (ante. § 2183) : (2) the pro-pnety of receiving an original always, in preference to a copy ; for, apartfrom the prohibition of the present rule (which leaves much to the Court's
discretion) the original of a document is always receivable (ante. § 1186);

o./,"**^ .*^'*^ "**' K- »• King, ax. R.
ZS4 (appheatioii for an information against aa-
MMing-officera ; tlia rule tliat, in gnnting an
infonnation asainit muiatrates for miacoudact,
tliere ihould be a prodoction of tlieir proceed-
ings befoM the Court waa conceded ; but, by
exception, on the score of "pablic ineonven

nqoired, since copies oonld be obtained and
need).

In a few eases the Court has ezeivised iU
Ewer to require production : 1815, Treaannr ».
oon, S Brer. 660 ("A sheriifs books are pob-

He Pnimrty, and whoevw may be in poMewion

the Secretary of Sute to bring original eleetioa

ansa to Oie party from our refusing a eertiorari;
but on the contrary very great public inoonTcn-
lence would ensue from permittins it to issue ") •

1788, Atherfold .. Beafd. 2 T. I. dloTrtiin
on a wager as to the collection of taxes ; revenna
o«eers treated as not bound to jHodnce the
public books, chiefly on the ground of incon-

^^"h f?**'**
*«^' »*^ Sterenson ..

Moody, 85 A a. 83, 85, 4 So. 686 ("except in
special cases, a public record's original cannot
be reouired for production ; hen said of probate
record-book)

; 1888, Se Lester, 77 Oa. 148 (a
mayor, who was « ofido the presiding judge of
a Court of record ; held not subject to subpcena

7;iuH.°"?8 •'" '*"=''•* to be used an evidence)

;

1870, Dunham v. Chicago, 55 111. 367 ("books
and documents, public records, in the custody
of public officers"; the Court has power to
orier production, but will not do so where cer-
tified copies will answer as well ; "public con-
venience and safety " being the reason) : 1001
Delaware Surety Co. ». Layton, — N. J. Eq —
60 At). 378 (SecreUry of Sute enjoined' from
removing official documents out of the SUte)

;

1838, Peney v. OilliUiid. Wright Oh. 38 (jus-
tices docket; "strong circumBtances must be
shown to induce a Court to order the removal
of the book"); 1794, Dei»„,y „ PhUadelphia,
1 Yeates 403 (subpfena d. t. to the surveyor-
general to bring official papera, refused

; quoted

^T".*,',®*^'
"*''""« "• Williamson, 9WatU

311, 817 ( 'To permit a person other than [the
custodian] ... to trke them (out of the office]
18 a most dangerous and pernicious practice";
they should be Uken out only by a custodUn
ui«>n »ii*p«K, or specisl order); 1878, Corbett
V. Gibson, 18 BUtchf. 384 (prmiuction ofofficisl
docunienu in custody of a major-genera], not

3880

returns, beanng evidence of forgery, from an-
other room in the same building)

«,v i:f ? w- ^- 1"^ * "«• (»• "^rf of
any aort of which a tranacnpt is receivable may
be removed from the offloe of custody, except on
order of Court "in cases when the iospil^tion
of the record U shown to be essential to the jnat
determination of the cause or proceeding pend-
ing, or where the court is held in the Mm*
Gliding with such office"); Kan. Gen. St
1897, c. 97, § 2 ("no public officer herein
named, vu., a probate Judg^ county dark,
county treasurer, register of deeds, clerk of ttw
dutnct court, justice of the peace, poUce judge,
or other public officer, or ''other costodTian of
public records shall be rompeUed to attend any
court, officer, or tribunal sitting more than on*
mile fro.Ti hia office" with the records in his
custody)

; y. K. C. C. P. 1877. i 864, Uw.
"''•

f.„***
(f^olition of the use of records, bra qualified trohibition of removal) ; 0*. Bev

°h ?*,*?• i ^^"^ ("le custodian of irmnovable
officml documente u not compellable to attend,
on certein conditions) ; Okl. Stats. 1893, | 487«
(no public officer or other custodian of public
records m to be compelled to attend with official
reconis "more than one mile from his office ")

:

^,^*- "3/"''- ^- 233. § 1. P. * L. Dig.,
Kvidence, 29 (documents in the offices of the sec-
retaries of the Commonwealth and of the land-
office, of the surveyor-general, anditor-genei»l.
and State treasurer, are producible on proper
process) i/f'art. C. k State. 1897, i 6»9« ("no
public officer having the poaseaaion or control of
imblic records or papers which sn required by
V,^i}* ''•P*..'". ""y P«rt>cnl»' office or pUc*
shall be compelled to produce the same ").
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tT!2;x^:;rnr-''7- ^^^^ . not ..ovJ^T
produced in the\rigi„«l (anfeS ;21?wL f

'^"^ " '*^^"''«'^ ^^ *«
production~ for eXple. on a pllf o '«2 I? """*?'*" °' ^"*=^ «^"'«<1
exceptions to the present role.

"' »•«««« -are thereby made

mde by infonner. to officii pi.Sto« wT'"^ u"
"*' communication,

to receive encou«gementandTcjrrtt? «"."'* "''"°'""°""™'' «"gJ>t
.uch communicates can be ciSS^lS I '?';^^°°*' "^^^ ^'" l^'^d to
a compulsory disclosure of*^h:i;formTnf,Yde'nti?;?

°"' ^""""''^ '"^
1784, Hardg'i Trial, 24 How 8L Tr a »i.

doing. of .ecretpoliticiU«>cietie.: "Idid not do'itT '••^."P"'*''' *»>• exUtence and
»«, r«>o«n;,nd«i me by M ae,n. to mike I t,L i?""'

*"•* ^' ^^''^i * 8">"^
Er,hnt

:
« Then to whom w«. it ? •• OKw- ^ " "^ ""t »» • «n«gwtr»te " • Mr

r».of the ,.«,„ to who«"hrcomm'^S^r [£% "'-»"-** '''-^lufhe

Pl«e? Who we« patent? Th« I^*^ll
^^'^

^l'^ J"" ^^^ *» him ? At \^t
the cr«lit of the witne« with any moT if u„d!^^ "f"^' **»"''' »«» "".t .hake

yL ''IT''"^' toppo.ing]: i7^il the p^lu* ' ' V^"^ «' "o-w"
Yon diall never aek where he wt thiTinfo^:!.- ,

P"" "P°" ^'''<'»' «»• Court nvi.
rit to cateh the litUe whi«p«^ Tthe?,!^?^''" ? •.• " ^ «»""» «' ju.tice^Tt
ciple. of general justice. It «,. th.t in^^ ,

P°P"'*"'y
! " proceed, upon greatDrin

J.eatpublicmi«LeflJd*S?nc^r;2'Srvr^^^^^^^
tioned who intoTx« in .itnation. o^hi. l^J IZ "^ °"" ' "•""» "« *» «>e men-
wiU be p.«ed over without «,y tofornSSon iiS^nffr^T"" "u""*

** *''•' K^"* "ri--Ukmg that part which i. IwaJ, .Z^ble^ L^^^T'
*^'""' »' '''«'<'»» Pe««»M

It i. neoemiy .hould be taken for tAeiS!!Lt!./^ uT-'''
*•"* "''«•> •' the wie time

th.titia.hardc«.;bntUhLLom^"artM *fP;il'^ ' " * Nobody wiU deny b"t
to public convenience '; Eyre L cT ' Ifr***JT'";

''«««•»• Private mi«;hief give, wav

whS.T
*" '?""" "'" ^^of^'th^'e fndeniXSny^r^whwh ha. univerMUy obtained on accoun?^C^!!?* • priwner; but there i. a rule

ofcnme. that tho«, person, who ^Sl«ri'tf"***°*5'P°''»'''»'th«' detection
made 8hould not unnece«arily be dieclo^

""""^
. { ^f*°?

°' "''*'='' t^at detection i.
not «tirfy my«lf that there b any wSStiW J,^f^^ ^ '> *''• P«"<»» -Ported to.] 1 cangomg to a j„.tice of the peace or^ to a^ *'?"ff

°" »-."'-> «>« « of thi;^„,«^
or to some other pe,«,n 4to comSated^^tT.^^- ^^,T *" • J"-"-* <"^ P^,the penwn above «lvi.inff a renorLi i . * •

"**"* "^ ""« !*»«•• • • • FA. to^i
tion. becau., the di^^l^li^JIXUj^:[:i^rJ'^J^'''^P''' «'«"'^ ^'^ "'at^q»-
• thing which puts that friend inT.ftuationl^t^ 'l^J'r*

•""• *° «» »» • m««i«trate i^
which it i. inconvenient to general /iSttatt.houML""'"' ""* «" «" '- -<» i""^
..thj^ among those question, which i^rnSirmit^^^^^ . .

My apprehension
*h.ch tend to the di«K.very of the cha"'erbrwlm ^K ^^ ^^'^' '^ »" ""** '!»««<'»•
cer. of juatice; that it i. upon th. «mi^ nH„,i . , t''"""**"''

"" ""^^ t° the offi-
not to be di«lo«d; that Xpe^nH" 2,f"S^ °' *« convenience of public justice
«nd that, if it is objected to, uTno „o« "mf^^T Pr"*"«» '«»° «>« di«coverv;
per*," wa. that advi.ed him to make rZloZr^"' -f • *^ ''^^••"^"» "» -^ "ho th^
«ure .n consequence of that advic^'forl ttTnTu .V " *" "'•"" ••• ">»<>« 'he di^lo-
channel of communication or auliS^:;^:;'^^^^^^^^^
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ju.ttoe ud my lord oUef bwon both My the principle ie thU the diaeorerr u iim>«.««torthepurpoMof obUtabg pubUo J«ttee, J^U you «Jr7or1I,S^fL^Z^
• T^ "•,'»".''"' "^ • '»««»'"y. «"! public Jartio. wiU bedZLd iSTiS
S^SoiS/'"^ " " "^ *^ *^""-" fo, the'punl of . public prZiont^lS

1888, i>oni«tt Cmtmiiiion'i Pneeedingi, 90th d»T. Tliiiee' Ren. nt. «. n oa. tu. t.i„„
h«dch.n^ tto IrUh Und Le^fu. witl 'compliciJ^T^^.TdtI^L;lt.rS^of lU CM WM th»t, m .pite of the Uegue'a avowedly peMMble punoM thew^ in^ouclM of conepirMo™ who UMd the LMgne to .dTWJ^^SZT ^J^^Z.n.pMtor. J«d tMtUled th.t then wm .uoh « inner circle ofcri3ron^x.S"r
w informer?' ^. "Ym." <l " Gire me the name of the informer " ^."IwUlnot"
J lT^A §Trr- ^^^ "*••» *° "y Lord. thMIc«notdo.ny.;c^iL^
-^. i. SmtA. J.

:
« I ,lw»y. undwetood that a poli«H»niUble U not bound to .tato ttename of a perMu from whom he receired information •'; Mr. ««rf

•" We al^lL^
getto tl,a bottom of thi. matter. He., U a poli«H««Sble :J„ e.,"^ ^atl^. Jfnd

«Th!™?h" T"' t^"'*- T^'"' *°^ information. I am entitled to find out wSo

Zl^Z !m 7^ ^. •**'*""' *»«*• «"«M wn we are not allowed to find out. Wem«y be able to prove h.m to be the greatMt liar to the three kingdom.. I .ubmU that Iam entitled to have the name." Sir H. Jame, (oppMing) : « M, torfi we ha™ tn^kyou to con.ider the entire quMtion. I gM^TJ} M.ume tS'Wtor^^
^ mLtiof^^L L.1!r

•

u
^-^ "^ •»>* of quMtion aroM before. I .uggMted thUthe question might be aaked why the wituM. i^uMd to give an an.wer . ftwiUh.

whel^wTi.: .d*"" ."".r°r "• '^'^ *«• »* • •»««•''» «-»» l^our opin olflnl

: :„*rrh:';:?i?:„''i?""
"*** •""*" «« po- we h.v of caumg upon^ wiU

1872, trray, C. J., in Wortkinglon r. Seribner, 100 Man. 487. 488— It is the dnt« ofZL^^ co«nn.«nicU..to hi. gov.n.ment «,y inforSon which ".^-yti^i

^::zit z::::^c^^i^J:z i"-r""^ ""* '- i^forminVt'i. diS
rnjTJ.J!Ti.

*'"*«"•""*^*''• '•'' '>«>1<J« •"ch information to be among Mcret. of State

Of the Government, to be ezercued aceording to iu view, of wfa^t th. )»»--.-*. 7^
public requi« Court, of Ju.tiM tiierrfoM^iU no^com^^l o JK ie dS^^of .1'
information, either by the .ubordinate oiBMr to whom Hi. «wn bv theTfe™, K^T
-If, or by «.y other perMu, without ti.. permi«ion of£»G^^l^ '"'°™*' '"°'-

Sf ift^T".?"''""^"'!?'^''"''
'*^ "^"^^^ ««'°°t ^ questionedBut It 18 subject to certain limitations, inherent in its logic and its policy:

» England! 1790, R. ». Akwi, « Bsp. 126,
note (loromution for ofaatmcting s cutonM
officer

; the defendant not allowed to inquire

Sthe
name of the perK>n infonning of the amus-

ng); 1794, Haniy-. Trial, 24 llow. St. Tr. 8
loted tupra); 1817. B. v. Wataon, 2 Stark

"«. laS. «a How. St. Tr. 102 (a 'riiorthind
reuoner of a^tiou* apeecbea, not allowed to be
aaked aa to deUwrnif his note* to the Under-
Secratary of StMc

, I. C. J. Kllenborough "aaid
tliat a commoniation to t member of the Oor-
emment waa a eonmuoication to Oovem-
fS?^ 'i.""' ^ ' O'Connell. 1 Cox Or. 408.
6 State Tr. N. a. 1, 208 (a witneaa for the Crowi
waa not aUowed to aalc "at wbos>- auggeation

3382

H!l„T^?.Tr.J°J"'"i' •7*" °» e'o«»-*»min..

™?)v 18«(0. K. V. Candy, cited 16 M. A W.
178 (the witneaa waa allowed to be aaked whether
he wu the informer

; Rolfa. B. :" That waa tried
before me; the principle waa rather followed
than violated by aakmg that qneation of B..
becaoM it waa perfictly clear and admitted that
he waa the informer, and it went to exclude the
notion of anybody elae being an informer");
1m8, Attomey-Oeneral r. Bnant, 16 M 4 W
189 (information for penaltiea; the qoeationi
Did you give the information!" waa not

.J 1" ,• P""'" proeecntion a witness
wnnot be aaked aneh qaeationa aa will diacloaa
the informer, if ha be a third penon ; ... the
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the communication are to be ,L^ ^d n„S 'i.^
hypothesis, the contents of

Much less does the vZ^g^^wJ^"^^^
which have already Ln T/S^^S "J^^^

*^« P™°' <" contento

informant for libel. To deny nrrnctSn^ "7 " "> »° "^t^"" "gainst the
that tue libel is privUeJed SmSm^ l/l'w*

"""! " ^° ''«"«'' *«^^^
and the hw. it should Tfm^kly dtfkL f S*„ ".k"'''''*^

'^' ^''^^''' ^"«'
a^ted by an evasion which 'J^:^^''^t^TZ^ -;;

(2) If the identity of the informer is knou>n ana .4mitU4, then there i.
nciDla nf tha ml. .>»!>.. >. .V .prtadpla of the rale appUei to the ouie wh«F. .

1848, B. 0. Bnen, 7 State Tr m i lid /._

to attend a treaaonable meeting, bat refund toname him on accoont of aopp^ diSSw of•-•"iMtlon; not compelledyriMS fil,n

(mdteiou. probation; on ^Snony bv the
SSSSS«'?"W*«P|«~ntion. tSSth'oMProejedingTi^ bwm inatituted by himaelf hewu held pn»Ue«»d from naming fiu infom»t!or prodac&g thSr writtM. «mJ^;&„;
1884, Bndlry v. Mclrtoah, 6 Ont. 227 asaniW

Attorney-Oenetal concerains the pUintiffma m!

on the gronnda of paUic poU^ on McSnK

AU. 848 (oommnniottiona by • dtinn to a lettar

to mail dehrery, not protected) ; 1889. Stated

^^i^o-tei&art-th^
Tiolence in caae of diaeloanroT 1872 Worth^t''

«.«».. Sk?*' (•'?;''"! drfendanfa commonil

.p«torj iatim«t«l <*ij thTthe uSS^^

a jurtice, chaiging the defeidant clerk of ^
Uovernor

;
on a eubposna 4 <. to tha 0«i».m!!.

d»ce^f''S7i*'''' «'?•«• *° intend,^d^f

c^pan'th^Sif.r^s'irsi^jsrb^s:

&e'nS%iSo?«t.^ '^Z

«^est s.ptiotwm.d^^'.siti^

picaUoo pnTUeged when made to a State", .t

pr^p':;^s.n'^?„^-^;^

fhrL^tit: te^f *.!• Ti,^<L«^'^oi}t\?^'S'^^'.9«^'^,J^^Jrt,inn^m;rM
^'^M^Vi! "'^^ "for^biicpiir
poioB, to enable the coondl to detemine nnan
^1^?^°' "?«°«'» ofllc»"7^'hm«t
2^. .^"* the clerk ooght nit to^n? J
wiljont the Conndl'a oider).

" P>v :e

'For tUa reaaon Gray ». Pentland n«>r<Lma erraneoaa.
•uMia, supra,
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WMon for pntended concealment, and the Drivil««, of ^«^
merely an artificial obatacle to p^of

.

^ ^ "^"^ '""^"^ *«

have ton tZZ?Sf '' "^ """ '" "^ «'»M<«1<»

Repar,^ «M: "Though to ZSei^Z'S"" ^^'^"'.^ P~^"* *^«'»' *^

Ti.w to di,.rtm^J^ZT^U^SLSrf
'""" *- """y »»"^ 1*^ "««» •

b. (.nd in thi. cTitwn)^L"i^L':rdr^'ir ihi'r:::^^^^•ad was MoompMiiwI by a stBtmiMit .K«_«-_t 7 "•"^•a »«>»» th. acensad h.n.If
the »nppo^^^J^^Z!^L1^^Z^ '^T- V Th. effect of Inlying

ne««. th. whd. of wh«. ewd^i^'Ti^tl^l^l^ '^ ^'":'^" «• ^^
i..xt«ordinary thrtitdK,«ldeT«h.^£;ZZ2^« !?"* "' *^ "^"^ "
there erer wm anch • rnh: wd th. kto.Vt^u?T^»i " '"?'*^ «»*• rt.U .rente)
it ezoept in poUtical c«I And i! m^T^Z^ *'° *^ •"''^'' **'• ^^t- ^"^^T igootfm

pee. of ob«mtionrSS^St;t wheTri^'"^ ' '*'"' ''.•^* "" "«»• ^»' P«-
«.ve th. information miSkav. tain taI^don L^* T~* *°^'*> ""• P^^ ^»»
fMUofthecw." "^'**"'"»P««"»n««>di«doK.»in.thing furthers to the

^VtJSSS^}}- '»««• »»'«« »• Mont-aJm Cirenit Jad^. _ Mich. -
, 8» NW8S4 (m . praoeediag to lower u -rMnicnt a»tupeyer in.rnotS)mp«l the dUelalS? <rf^

nteDroviding that "no .uch .tatemrat rtlllb.««f for .ny other parp,.," thJ^MJih:

•ecrecy, and ihall be opentiTe for tho t.Fm „»

! w f• Sf"**'' "•**»• iUnetrrtee thii.

h» .ki. • 1
* ' eomnmnicrtion not protectedbythU pnnleg. m.y be protected by t^^W-

JiS^" ' irmnrfyury (ante, |5iS))"2S

<iiJ ???*• '?'/T^ Hm^mtm, Limited. 1 Ch.

«2^?. ° »»'"'P«-»heet^ filMl with the in!

STk.^ oommiidoner. wen refused production

•nd alio of the prohibi3on of diecloroie m h&
S^^I^S'r* ''J-""

'""»»••*« •taSS; heldpnvUerad from duoorery on the fwiti ; Wri«htJ-
:

It Menu to me it moat be matter of nnblhe concern that ««», Aould h." SiadSIw
of that pt

—""" » - ..in ihtJJLuZlfirr' ""r" "»" confidencew the tecrecy of that prooedore [of the Inhnd

8384
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jade Aould b. ol opinion thiUZ diKm. of ti. n
**"

.'^f
""' »' • P'**'"*' «••

or right in ord,r to Jhow tlu, pri«n.r^ inn^iJ^th
the inforaunt i. n*^,.^

with Mother pablie policy, «dth^ which ^.rh.^*" f
"* P""'" «*"«' '^ «" ""n*^

d«««d when hi. inn^/; c-.^p^J^^-uT X'S^mXrul^.r *» ^^-

fon»oine PrinciDlen in thom .*;ii - • .
P"^"®g6

'
Wuninating the

with Sty ^ ' ^"'^'•«'' '^" ""' y«* been definfd

dSendant from P^attg thTdefa^o^':;."
"-^^ '''^' P""'«8« *»>«

1898. Barton. J._ in ir«M...i __..._ '

. ' *2J^?"'J°°' '•• '" Huinphr.y v. Archi-

^ **? ""'*??V™»" thereof; thiS.fenSnt';

u«wa
,
Qibbt, C. J , " No ottca of thii Vind

£?!i^iS'."'"'^
with •f.ty. if conw™,tt;„between the goremorofedirtMl province end

whom each gOTemor nn lean for idrice n»
tinok, » B. » B. 180, 184( eedinicuT- lih.l i^
• "•"t.OMt^lonel, who -m e„|^ In",'*^,^

into the pUuitir. eondact in the minins .f™D-
iS^SiTr*"* '"'• """ondnct

; th^nduS^
Jx??!.^ ?'']• """Mnder wu held priril^for the aefendMt, not to produce the SnnSofthe court of .nqumr conulning the ell^ uSeL

omoe reoeiTwl
; on the ground that the tvnnrt

IZ r'tLS!:?'';.'""'"
o?^,., w„tnadenS?and contained the B>in» »f _ih.

•••k—i.

""J
~°trinjd the name, of witn^ ."nd teT.; Z. Tt""* °rj**i"""'y '•k«° Wo" drfeST

of their eridence, and thu. waa wiW^eSS aS an SL tL^" "^l"'* >*"* Lieutenant haX,
informer-, ,.n„-^ . ,.o„ „... ? .. '^ ••« -Uted that .-.n hi^opinion it would be injuS!

Stir7""'^'"^"^o,j^ce'r!sr
i^cuiJ^m?* "'"r..?' *^ Pl-^tiff. "omta« to

«rS^U;25^?*"'"*'P' "•« ™n>«>Wone«
I^^rf.„™ P^r^"«"» not to produce the corre-apondence; the application waa kx «i«!« til

rf„VbV,L*°. 2): 18S2, HIalc. „.^fold 1Mo. t Bob. 1»8 (libel of a ri»t.offlce emp o«; •
defendant'a letter of compliint to the «S«,tn.'

•Utement, held not pririleg^l, becauae not writ

.J^., m' ?• *" '"Mling uaae; Ubel on an
^1^7: letter, to the &reu,^ of W°"^3minutM of a court of inquiry, the Secretory ofWar haviag been aubpo?naed to mtSum t»?Jhaying attonded andogS on tQS?nd^f
•'prejudice to the public aervice

"
hiM nSJ?

leged on thatgrounS); I8«ro?ir ^MalShS-
to tbe Oovemment by the defendant a doHp.aupenntendent

j
on a .ubpamaTTto tbr^S!

prore the plaintira caae, and on obiection «.the gronn/of "Imuiy ti the puWk^^S^S

CndeTrt 5 "S''"'^ *". ^"^ to Wdertake "

;

th^ rnlf^„ CI*'.'?- ','" •'•"'dity waa giren titheniling by the fact that the aecretanr hiS

niJ^r^J°'f ' •'•'"'' '•? d'fcndant aa iT-

ori»u5^ "•
'f P"~"' '° the Lord Lieutenwtof Ireland; motion to produce the report an?

ii't'^r'" "'J^^'o^y t.ken beforeTfJSd
"It, not granted, the I^rd r.!—* » •.-!?"

3336

„mL .» «r v.. "" "Pmon K would be injuroua to the pubUc lerrice to produce the report ' •
the pnnc.p'^e ooreriug "offiLl communTcStiona,'or wmmumcaUona made to an offlcial penon &
th:t'^.^dS°'rp°"''=f.'"y''"'«''""^^p^S
£«bLnmS '" ""P"*"™ »«th which theynare been made re-iuirea an unreaerved communtcation in relation to the matter of it"\- iMo
8?«? »• CriBith. L. R. 8 p. c. 42i li^^"^^

reuJl!^f qJ'^'Y "' ^PPl^t to the cilonUl «^
rtpeS:LTkis;i^s:';^rn"r^

Ubel. fer toatimony .gainat the pUMrbrAe



»»" ™»njwn) ooionjiaoAnoHa tCiu,.LXHm

of proof:* Again several nw««H-„f. / "'"*""V « "* °y »'««ing the meana
Federal CouTTJi;?Su^^a^.^rdS^^'^'' ?' ^°'^^^
any definition has been attemnt«i\ #„.

I»»«m»oii, particularly (so far as
in these precedente no

* elST^hlL 7^ *^*^° '^^^
i

«"
defence ias inroTy^*^^iJ^^^^''J 'ntemational politics or miUta,;

D^n > ur^_L. » ^•^"'"IiS'J > _I88«, Hen-IMMT I

byth*•,,-t
'• Wright, L. R 31 Q. g; D MS nihli

tw«n th. amis; diSSSd% ^^S^Jti

Inclodng th. report f .^rt oftt-J'iSdother doonm«to: ".cWk fram the #i?OflS.

Srfl«^iL^ii'^""'"'."*«j»«»"><«»i thS

•»d the dirtiiX." S?. !X!?.?'..%^

"th. u» i!Sn^Sr',SktaiSl?'?!S,r'"'

opioioB ioMtSoiblj oonJKrti «!!2!.' *t*

IM, not.
'

'Jliigbnd:

mam},

HuniltoB, a B. 4 B

«ritl-L„^ .. ""« '""^ »" 'WO rwpectfc

17M, Bbbop AttnbuT'* Tri«l

Oornnor and tli« B«»K.^_ri. ».°r ""^t *« »llow anr innni. .. *. /?• J™"**?

1« HowTst Tr 4MV^rS2^r?^'' *™itf^KUllTll^l** P»!»w >»»<»« obt«iii«i

"**mil»iit;

fct»" «»*M-„ "">?«»nt with the pabUo

nnd in aw!^ Iv "• P""!*.* or th. mrthoda
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£:^.'i!!r~««-«-«t«,o,.ut..K.M-.. ...^ .

-W**^ ™>e of the*

"no more cautioiu. «uanl«>l ._j Z. "P.""

"'• -. K., wbo iMd Mill that "oBIoiiU

*»« <«•«• thwiui^M^J^^*«^ •«« «n W. J^M fuiiw^iSiiS?!^?' •**. Dirt., 124

"WMrt to do bwanw hi! amnTti

"db««M,h|,»up.ilof°,S:
dl«!lo-r,,|,.M.tlMrt.l,J,^

w«i» open to pabBg

hold "BirV.iiir"' J """ ™" • mlglit with"-
>): Vermmu

?^^^=2feri;;:s:a
»<*»•" to dtackimS,Zr^^^ rV'*»« •

WhartSt
pndaetion w u _

"
T874.

""VwiM^B (itwiiiMm^ no m^

docnnunt in hU cnrtody in JlK!S?o*°.P^"»?«. *

• lieenwud d^jUwd hi» i

irr«iiy!i..*!!?'j''>pHwi^;^Vd: ra

faS74.

wu^ X. lud p«i?L"r i.SiS'.t'
3W
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JjW^ who p«h.p, did not prowv. th. poMibta .cop. of th,i, pSi.^

iJ!^ , LT*"*" ^ * *•"''''•
'l^ '** ^""^ of Common, o/of ComZI* oIto compel diMlo.an of the proceeding$ of tht Hmu, of^«mn« ^^FT'

ment of th« membof. non-lkbility for hi. uttertncw. ud the ktLV^d^

M^ £«h^' w r • '•* ™'^°«" (»«•» »' *•>««» imporunt. exceptperhip. Marbuipr v. Maduon) in which the exi.t«nce of a iSw/«* in ^h.Uqj. «x.p. predicted by the modem Engli.h ruling, i. i^ZJ^
''''

offletr of the Hou« wm thra rumiiMd. Um
• OX. iut. 8i, u»7, c. ra, i a; c wiwr.

of tU. i«;rW^M«| th. oajrh.Ti5?thI

Srott,
<

• ymrvtumtaui : ifl

.4M. 4M (dudw

;

« h^ or th. dmrtMat. to .I^Mt to pradoc.

T1J »*V?>«I*|»««» to bar. th. lim. ^t
)«t;tt:^tra"?sirrrivriV-8t

cw , ^ ,.„.
««o« euaot b. .umiMd m te'(;;MBmutoir.

YZK^^^V*^ »?nW ftSn hj th. hmAof

llo oflbw (ban not b. .nmianl to oonunmi-
Mtion* iMd. to hia in oOdal oooad»M~wh«n
th. pablic intoiwti, in tb. jiSmiBt oTthS
Court, «oald «iAr by th. JCoGmw")- ^
eunot b* caflrf OB " to diKji... uy sSSmlt.
S:,i''^'''iv'^

PoJky of th. StaU MdTh.

Jill /'i *5**> '< '^ Oo* WW. I Mo» auu

iS«Maik.aU.U.O.P. 11881): M<M C cv>
!»M. i «M (») (Ilk. dl. C. a Rl 188ir-

Ilk. C«l. C. C. P. f 1881): S. D. SUU. UM
i M44 (Ilk. CU. C. C. P. 881 : t/toT&T 8?'
«M, I 8414 (Uk. CI. C. C P.' i I^) r^!^

c." c.M iMi f;
• "*" (•"'^"tijiy' iikTSS:

,„
• 1M4, Ploabtt *. Oobbrtt. 6 Em IM"W on pUintir. oondooru 'pillZit te

Irom diwiodng th. traor of th. ipMchM, tboiL^

WM, Chnbb .. ftdomoM. 8 0. A K. 75 (Pol.

tS,S-S;h'-
•ft«S»~nlti'W th. othor jodgM ofth« Exoh«ia.r, TrfbMd to comp.1 a motoCr ofth. HooKi of Oommon. to tvETte wSTftw th.d.f.Dd.nt TotaKl in th. Hou». withoat XJ^»u»ion of th. HoM. th.t b. might Stify ;*ln

8338

°°? MSf"/v2r"~ •Pi»r«r •«« <fcwldK
' I^l^ OoBunou Joonuil. roL 78, p. 8to

which th. ihwthuul rtportw of th. HoMTLd
«>«n .iamiD«i withootH^to Uav., "liSnd
th.t JU wltnMM. »u,in«l b.foi; tuTH^S
or toy eommittn th.rMr m mtitM to th.
|m.t«tion of tU. HoM. in n^Ti,^V^
1839, Stoekdale *. HuMid, » A. 4 E. 1. aia.
I»r Ptttwrn, J. ^Common. ptooMding. i^t
Uoo) i 1888, WMon r. W.lt«,1. B. "qTb
78, »8, MDiMf, DM' Ooekbon, 0. 4. (limilu)'CompuD th. following: Ota. B.v 8t ISM
c. 11. H «H.

*'*"• •»• Ot. 1886.

PMMlty
; to proT. th. ddtoduit eolketor oftb. prapwty Ui, th* oomnii«ioncra' dwk wm

raniBoa.d to produc. th. rtcord. ; on oMMtioa

L. C. J. EUmboroogh, Mid th.t th. giving if

t^^l '° T^ '~..*'! ''"P""' Moq*i«? to

IMS^L;*"!? «>»P«W prodoctioB); K S. :IMS, Ctpt. MoKenxi.. Ou., S P»r». Ko. Cta.

tton for libjl J t*tiniony by olcmof . «>art.

gUinUff th.i,in oh«g«i. h.M not pStil-S!
th. Court, howonr nnwiUinK "to MUbuSh •
prM<»dent which might in any way WMkra th.

II J?" I
gowrnment, nw in all thia noMRU bar to th. adduction of .ridanc to which

a citiaan i. .ntitlad nnd.r th. Uw."); 1808.Marbunr v. Madiaon, 1 Or. 187, 148 (maidamn.
to th. Secratary of Stat, to dclircr commiaaiooa
tojuatiOM of th. p«u» ; th. conimiaaiona w.r.uMfM to 1UT« b««n duly mad. out and imIhI
but unlatrfully wi.hh.ld, dcrto^f t^d^^
m.nt of Stat, being anmmoned to prove the
fact, they claimMi a priTileg. not to diaeloM th.
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m~a.cle.rl, defined; -nd. ful™ 'on.at i t„"T2l'"""> ^ '"^«

•nd beanngimi therefore open to c«fu «!• ..^""•**'°'*'"»- '»• •«>I*•nd policy. What .r« the%Mo„, wWch h-vT!'*^.'" **"• "gh* «>' log^
lej. and how do they bearTung ^ttj '.re .^^r^^ '"' *'^' P^^*"
the following pawage. :

« *ney are sufflciently repieaented in

««>•«•
! and lo made tham n«r. —™ J^ •penoM expreMion or word tK^ i. j^

ad»to. In bi. ««rt«,| ,tl»^ "^f
"^ «>•»>•>» «»« whom W. Mmj!l^ . ^ •"

ob«g«i towi^i Sin.'ti»"7" T***'''"*
"'•~«»^ • t£K I'll"'*'*

plac for to doin»' . «^»il J ^^ '"^'^ *'»•'> »W might b. imn!S.!?? ** ""•*

tkaoommander-in^hUf.
it iTeo^LlvT / f""* "' i»qoiry dKoW to L^uT

"ir';*"'""'*^-
• '^'***»<''S<»^«nJlfo^tir'^^

we think, that there mart be a limit to theITJTl^ *''' P~'"«*»«»'- It i. manifeet.

tranMctioinofth«o(B«.»j.fc. ... _
J >» w HW

wu nothing confidenti.lT^„'?^"*j;"^*^"

im
the world h.^! righTti know '^J^"''

*"
ment by Mr. Lee). ' """^ •**"•
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•^ io#»lor»tg«iror«iBHlliliiubj*!li«M» tt b« miiImmM IkM tlM mm. m.

•Mof

tMwt ol • MMor in » MMtt of JMlie*.'

jV r^ 17 •»*"*• » ••>»**• or bj inferior* to •iwrion, ia Um dtanharaa of tk^.d.ty to ih. Cf.w., WW lUkk to b, iMi public in • coSTron^urTSZ^Jl^Z

onuir own bojty whom drnMU..;; h«l mnd. . ^tor. .^Sl CJiTllrilJi'^

Of th«M MMoningi thne thingi an to be taid

:

ui^^«?!?
<i»P«t. thU geneml principle. But it .ignifiee nothing fo, tb^

biUtv St^W JLn'f'^ •" exonenUon from tortion. o, crimiad 11..BUity. Whether and how far such exoneration should be conceded it a

r„«!r.i 'I
!'"?''• ^"'^^ " "°* "'^"^^ ^'y ^»>*» »* «»*"Il7 in favor

ttd ha. predicated hablUty. all thi. «a«,n for protecUon cea«». by hypoth?-

««-j 1
"

""^^tiS".*"
'^'^•' '«^»* rigl»t«>u« clainii. a privilege of teeti-

hardebp to offlciala may therefore at once be conceded ; but for the purim

Sy Se,"™^""'"^ •" ""' ""• '" ^'*^"^' ^^ <>"'y "'43S
(2) The renuinder of the aigument connate in invoking eeerecy for act,

•ecrete of State." in this narrow sense. But. this done, what remaina ? Inonly thr«i or four of the piecedenU has there been even a pretence that thematton actually preserved from disclosure concerned inteniational fuU ofnegotmtion or defence. If they do not. then thi. ««on i. insuScienTfor

L "^ilL, .
«'»"°."«»«'y «» the ground that something elw might havebeen asked for, which i. in fact not aaked for

of ^i^^'r""'""
".*»»«» '«J''«^ to this, Whether there are any matter,

pnblic busmes.. evil or miliUry. which ought to be privileged f^m dit

JJ^ T^^ **"^' '^"' '" '»^*- ^° "y community under a .yJtem of
representative government and removabk officials, then can be no fact.

8340
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«y to th. Stock Exch.ng,.rth.d«Sna?;th^I„t7'^^t^^ ' '' ' ^

•u*5eptible of ,uch • claim of priS hlv. ^ *'''""'
'« '

"*^^'><^

Hitotionall, be de«.„d.brrn ?T Ute Tt;"""
* ^^ ""'^^ "'"

oonoede to them • •Mrowmct «»•«.• i« . 1 Cn^^e.
,

the«.ch.«cte,whThTo^h«^il; T"^ ° ' « ' ^'' «'*«>«* u.

Which .pp«.„ to have he^nl^:JSZyZ:'itT'
''''''

' 'V
"'"'''''''"'

the inteneu of some individual tT^iT/^ . .
^*»i'J'«'" ^^ have « ml

«.%ht fix him with. jITSjl, ' i-ve.tig.tion int.. fn.t« wi.uh

-i'tr'Siirei^'^ll^.ti^r Ind-'r.*?-'
«>• -P""^'^ ^»»--»

•oort of iutUoft" aJT»h! V!^ •

"'^'vidual inteieet of a .uitor in a

- much a p«bUnnitt,T a. i. th?S\" ^"'"? »° • '^«>« "itor wen, not

J«tic i. .t .td^i, tSTpSitll^ ?•
"'

f"^
"""'^ "^'dl When

other side i. of n^-^X^^ ^^'JZV'l'j^'i ''S'"*
"" '•••

"iiaw.Ts.«MDicioii«\«n.n.--. J
^ecewity, 08 Joehu. Evana aaid

"

to induce fraedom at ntHnUt - ^ '.»' r*"^- ^^8fi), . aectecr mdiapenaablo

would have ««dni ta"ohb^ but fo^ thiT""' 7^'\^ ""^"^ «d
n»ny tran«»tions of offickl b„1nc^ L the™ T^"^*^ t"*"""' '» ''°»

g«.r.nteeing to official commS^t and °t""^7
'««''> ••~«<7

» After
to civU or criminal consequent l^?.," T t"

""""""tJ *«»» WabiUtj

.ndco«m„nication.ThTcnr„'„ot„«*'L'"f^ 1r*^« "'-' «^
««.m. of teal and intrineic ^r^y ZZ^Z^'u:^ "'"?'"'*"• "*"'
tune a genuine instance of sucl. nf».«„.• V ' '^'"* *'"»» "* •«»r

"» the precedento above chroiiir1«r«#
"«"». But the solemn invocation.

monly been onlyaranlfnfaS to«LH''"^'T*
^''""'"* '^'^y'^ «»»•

tomeH..hamandevZn K J^
• .^^ '^°» ^ lend itself naturally

jjH
Atgning in Home v. Bentiack.
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whose secretary and commissioner the defendant Be«t8onw«.- ».- -i-#- j .
reported to hi. superior that the plaintiff had sti^t; ^li^; -^ Jht^o^*and afterwards so testified an n »;»»<>.. i. / ,. ™"'^/ "* '"« c<mi*.

dient wonlH ^ >T J«l"or.tax cases show how simple the exne-

law much more inncCln an
' « ^k T""^^^

"PPressors. Rules of

erU l^nlt'.^'^i^"^ """"'''* ^PP*'' """• "th^r ««. «,fe. e-pecWIy tho« of th. F«l.

3*13
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Sfc^uToTKS^:^;^^^^^^^ •" '-P-tion into
to .laveiy.by suffering^ud i^Zu^,^^*'""«''^*t "''°' »°<i ^"ced
ble only because themC o? pubSvh^ ^^ ""^"^ """ imporeepti-

which this supposed privUei iinirff
*^°°*

'^f"
'"•='^" ^he menace

wiU justify usT^puESrWolJ \;tl'"', i'*''^
''"'^ P"^«t« "8ht

dent More than once havVpW wl n kT^**^.^
entrenched in prL-

of ita abu«, for partisan aS SishTdlT "
*'''° "" °' **•« P^^-^

plot.toth,d,.truc«onof oier BeTwwTey ^21^!;" *" '"'^ """' "^iP'^t
In « gOTemment of reaponwbiUty like o-m wh-^ ff'?^''**

•*""* '""" Punwhment.
«|pon.ibl, for their ict. thT« c^T,:?ZlLtt.'*'^ °' "^1 ^T" -"•» »*

.^ ^^' ' "«••* '^ ''»°'» "err public act. ewr^ ti.r. .k'. .^' '^"P'' "' *''« United
their public fnactionwie* TheT mwh t •'•7^**"''K t*"^ i» done in a public w.t b»
-» their bearing, and rettioni^Tu, t t^to lir*"'"r l'

P""'" ™"'-'«^- ^^
«e conducted with fidelity and abiL wd wff^.K

*°".'' "''*""' "«> '«"' *« they
tiation. with foreign nation., orS'nJl^VjT^*^ "' "»""» «>•»- »» "eg^
to be noticing ,„pp,«,«,,Xel^,^^ I wiulS"^"^^!^^"- """ <>-£
torwa tribunal be •rtabliri.ed by your de;i.io„ ii^ ^'"^ ^^' " " •*=«* H^J-
*pnT«iof the benefit of impoVtantwS or H' -i

'

"u^""
«>«termine that we be

State *«recy, you Uy. without ^„J*n'ft.T- f T^*""* ^' *^* intnxiuction of thi.
If the«, thing, be published. CJo^t^S^''"^,* "'•*"» °^ «PP'-i»»
Mquence. will be that, wheneUr a^y m« Tn Zv^J^f^^^^!^' *'' '""'"M* «»'-
vMgwnce or jealousy of thoee in power he ma! 5 •^.f''*?

•***•"*• »" "W^ct of the
paw^willhaveuothingtodotoeffr'hU d.:SnSrJ."f ^ ''''^^ "««»«'•
country, to encourage and excite acc^tion. b^ttL "««« ^. '°'"'^' '"'^'°" *» "«i.
documenU that may tend to the jSa^on of tt. Jl^Iti^

'*!"''^ "- °' »" P""''
of «oiJpatory evidence dependent on tSe arbftr!^^^J u

*° '^"•'*'- *« "'tainment

^^y^-^^A^^'Z^^^^^ (-P0- a Prorincia,W
ten<W, a. in the ca« of Home V^ iLntinck '^Ttlt u '^'"*?

'
" ^* »•- »>«>«' P^

public that «»recy diould bo h«l ^",ch
' ^Iwi 'T"'^ '"' *•• '•"*«'»* "^ the

notfor.^.oment.a.ajadgeliriniV^dL^^„w^'^"•'*'• " • • I cwnot, I ought
tution.,admit.ucha«on.SS. -.2^:/rr "°'" constitutional i^"
hberty, that protection to life, hon^u^lp^^d J r?!

^"1'"*!^ *" *« ^"""^ "•«*
this country ha. so much rirtt to iZlt ^^^' , l.**

°""' •°'^ religion, liberty, which
teM to the four wind, of Wen^A dcS^ril t'\*'' "f

"""' *«""> ""•y «<1 *^S
to an automaton, who, lik"SI'taL „£ ^^-n » ''•"'^,f^«" '•«' J-"!*" o- the Bench
reckle* politician, whaiever Sld^Tp^.^^"

J"*"' "»" ^P^ •» «>e bidding of any
be tainted with, or of any nnprCir^ed^imt,, I

' t*""'
J* """^ ^ ^^ misfortune ti

.. dci^u. of, or ha. inteVestL2fJ'^'^^' "'r'''*^' 'T^'^^'t'^
he i. or may be, who

b.hty hi, mi«ieeds have .ubjecfTttfmT u tLfh T^"'"!
"^"'"^ ''°'° '^e reepousi-

>t would be appalling. It would be suThthJ
^~*""' *^ '"' «" "ther, werelaw

not, I mu.t notlLeft to t Ti. not Jaw V" ""' """^ '"" '''"'•'" '^'•"'- ^ «*"
»mo„.t,o„.. Auditm„;tJorigUrin\"y "pTrwh^^^^^

It i. tyrannical-^Jt
K unngiy appear w, when we come to reflect that an

" Edwanl Livingston, Works, I, is
3343
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otton done in Fr««», undtr tbeoM rLm^K J^"!*"" '*^"*' «»• °* "^at wm m
««»«d by the goTe«nIr S. folS&.l"^!**" "«''» ">*» '«>k«<i »Pon m

*»»1<»1 pwpodtton, thmt uniw^. ™iL?f 1^' ^knowledgem • true one, thepim.

institated .gafaut „y on. who h«^.«!d^l5^J^ "V,"?""
'^'•'•' •" ««*>" ""J be

be in the power of /«H,Tet«y. Tof'rLt^oV th":

""'"' •"••^*^ ''"* '^"^ " ""«
jured of the eridence whichhe mwiSd^ tS^ntm! k- T'"?,'*'"*'

*" *P^'« ">• «»•

crime. ;,mr^^o„t2uf'r"S^f''S V" '^' ^^ "^^ "« '-rf-l
ju^ci.1 i„,ui,y in the mode prTriS bj iw^l^^!: Z^U '"""^^^^ "''J'"** "'
unknown .nd v»t multitndi^ of dti«nl and »om^^ l^^ ' *""** ^'"'- '" *^**
innocent? By the 22d .ecUon of r^S.S^'tT' p'^''" ''•'*.««% ? Who we«
•mi«t«y,hiUlinotf«„.,,„da/^/"^TZ,f ^^^ * " ^^^ *«» «»•
The BiHt.^ t«,k Hv—tteZtiUdTeTe 'S^T""-,!^

"" ""^ f**"'
authority of the civil power? Thi. ia ow, of^ ««» • ^^ "J*^*^ »' ""*•' ""»
jury, for it involve, the^estion, wh^thlr t^ir J«

**"•*• *" ^"^ ^J * «««<»
We or jortifUble homicide. ThuT the evilfn ^*f *'?

"'"'*"•• »>»n»l«"Khter, excu*.
the inqai^. Did the GovJor J «mltZ f T\ '"""^^^ '^-- ««"««' »<>

Jljdin quemng the violence of tt;l>brS^trh^\r'°r'** ""'' Prei«nce. and
i«d per«,n.? The» a., quction.Xh the rl«™ .

""'^ '"'""•^
''J' "•»">or.

to an.wer «itirf.ctorUy, by^^! Z^l^'T' '^"*' *• ' '^*°'^' «»*«•»* b. able^ not State eeoeto. b^i^t iu KtlLSJ^tL.^ ' ^-r""*" ?'«««»«»»• They
concealed fiom the inq„i,y of the Uw tJ^ 5*1 7. •?**"''. ^""''^ •»"* «"»«* »«
•«>cred to be .nbordinatod to anv riri^i J^ *

, .u°*
•"'• "** ?""*« •^•'T »« too

de.t«yedor jeopJSTif tte"x,c" «v.^u^T' *• •»'»«»"ty by which they ^
ought to wiuioldtoTknowlXS !^"*°7 *"

'*"Jy
«**•"' '•• "«"•" <^ nor

own orde«. Indeed. f,t,m SShl^tr^oJ^ ^ieeTr r"
"^''^ '^'« -»''•' »>«•

moment refuse to come to their m^a. « i?- iIk ! ..*^''''*™°'' "»• ^""^ not for a
other h«.d. if hi. .uthon> i:^^uX^ulJ l^r^'f "' '"'^ .''•"«"''*' "• On tkl
.t the bidding of Per««.^»houtS-^.nnfe^.;rr^i:'S^ '•"^" *««'•«»
Tenr naturally nu*,_and the mUitary have ^HZ. -^^ *"• "*•"* '" California
•nd the right, of the p«,pl, demand hf. tLuiJ^" ^ "^ '" " ""''"'"l •«*• ">!» dntyW th«n may be reachT ThtaU no Stat r^^Jt tt' P^f'"^ ••" »»"- '"'^
cnme against «x=iety, which no one who knoJ^^.TJl '°' ^V' «>°<»*''»«'t » •

pHnci„.of •-T^rni.rrZtJrL-ri^Ic.irT.fSr^ '---

the faci which mafeTappS^^s^^^^^^^^ ''°"*'»« ""^"'^^ «^

(as it8 just limits prescrib^? tTmL Jetermmed. If it extends only
or miliiry precautirSLTaZt^T "I?

•"'^""'««»''l -««otiatio„;

in the document, or coSiSo^r;!:?^!:^1^L^h^^^^^^3844
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eristeuce of a necessity for ZncTmZ^ I
"*'"'' ™"°8«' «"" *!»«

ri.au make this determinrtionTobi!:IZ """f"
*=* ^''"''''- ^ho

l^es. the Court {anU, §S 2193 2271^32Xi1 S^n^^T ^''' "*•'" P"^'
the learned incnmbent of that offiillTtloi X^' ?"*

^'V"*^^'
"«~

to determine it without ascertaiS wh^^K ^ "'' ''""^ '^ ""»"«
unavoidable process; "wStqS^^tVetr ^tT^^^^^

''^

place in private."— a singular assin^nHnn t! ,.
^^^'^- '=''°"°' ta"^"

«mple and natU pr3 of dete™ Z"
""'"^'^ "'"'"' ^^"» »'«'' '»>«

perusal by the judgeT^it to L sTtf?
*" P«^i««l7 such a private

cannot be'trusti? Shall very s^b^rilnl 7k" ?" "^"""^ °' ''^^'«'»>"

to the secret, and not tbe pSnc offi ,
" *^' '*«P»'tn»«'" have access

tionally coordinate body of go^^mLfs^a" tr*'"«!.
"""""^ *'^« ^°"«*'*"-

to observe a cUef maltrarL ir^L„n
*•*« ''°»*'<J«'>°«

? I* « ludicrous

incompetence to si.TiCi;n7:L^T:fl^'^^^TT'' P'T^''^ '^^

at all and had for months been ar^H !J 7u J'*.^
"^''*" ^^ «««"'

•oandnl. By the doctrine of S.i.? ?• '°l'*
**^ "'*« •'"•"^'^'^ tongues of

know anything thaTwrnot'aJZv"„T''' "^ T'"' ^' ''""^'^ "''^ ^^^^'^'y
that doctrine, ?he peroSl of tSi^

"otonous
;

by a sarcastic perversion of

been urged upon the Court
"""*' "* ^"^"'^ "• ^'^'^^ '"'g'^' have

fun^tTorotdeterninl trSst^w^T.^^'^'.
^'^^-^^ ^^ -»--'

depends will furnish to'desi^ing oEs to^ am^^^
""' «"''«"-

the privilege. The lawful HmS of fh? ^"^.r'^
^ opportunities for abusing

^^^ poUcydem:;Sa?^3-|^^.jS^^haJt

.ttend.nd bring certain cor^pondence witt^r.,^ w ,f ^ '^'**'" •'*'''»°". to
th. defence, « to the »gnm^^^lt ^^^^iJJ -"^^ r. to be materi.l to

the letter in quertion contains any matter tli« afii
the Court wfaieh thowe that

public .afety; ... if it doe. co^Ln IJ ^^tar wh^ •? "'"L"''.:"'"'''
""^"•^ the

do... which it i. not the wi.h ofTe Exec^ ™ J^ ''/' "'"" ^ imprudent to di^
imm^iiately «.d e.«>ntially .pplicable to a" Join^ tm of

V""' ^•"*'' '' " ** "o*
Eveorthingof this kind, however, will have iH?: i ""^ ^^ •"PP^''»«i
"ubpoBoa I«dmiUn8ucl...Zl "'^t .-

«°"»«len»tio,. on tJie return of the
of the P«.ident ; .^^rhap^ i^CoZ^l'l'^T ""^^^ »*-«« on the decUrLLn
induce th. P~.id.nt to «fuL to exhibit .S,!?.'*""'^ t ""*»"' "'*«»' "»"'««
letter could be .hown to be .bS^lSv L^J 1 *!, r"'""''' "" "• -''" •"«=»>

himself .tat. the pwticuIarreJZI wHeh^^TT^ .*^' ^'^'^ "^ *^"i'*«nt may
the Court wo„id'r,„e.tionr;X"*'t^:f tn rj^^t tir^':!,*'rd

» ffnfe, f 2376, notel.
He ,|«, held (II. m, 6M) that the Pred^'''^-"

3846

denf, deI«f(.tion of diKiretioB to tbe e.w-cutti.ffcouMel was ui.{ Uwful
P«^uttBg



f 2376

;P3'2h«X t ' •^^'•K«>»» conduct of Lir .ff,!^

*.2L!^ "*" *'"':'' *° "•"' executive fuJuW

HSr "• Ma^i
», 13 Low. Cm. 33. M /«-»« . =_ . .

PRmLEOED COMMUNICATIONS. [Ch^. LXXXIII

P^P«».th.™ i, ceruinl, .^Sflf^'- •^''•^^"'f
'«>Uowu.g ; -With r.H»ct toWong Kr«U of i«d. li«.to^o^^ i^.ti^^'^^' *° ""^ -^^ To thTfoJ^er

otter p^H,™ patent i„ their nrtuie. tHT^^I^k!,'*"""'""'"'' P««l«»tion., .04
All nation. h.y, found it -r-nrn. iT-!^

other belong mere executive p«>ceedin«:
•ome of Umm prooMdiDgi ,

- ' ' »dT«nt«««.,. —j— ., f.
. _

«*

only- He,ofcoui»e,fcDa,fc„,
*• P»*>''c intenwt •ill permit pm

IWg, Mondelet, J., in Guam v «*- ,., ,

. ,
'
a^gr exiet,] .n jw,. toWnLirSr?- .• °f P°'"*> = " tConc^Ung thi^ the

P««y ipirtt, who k«,w. er sbJSwhZ. „„1 » "»k"u.°'
""' ^~P'«' "l*" '» tr^ from

•«tly. biMed miml-ot t^M^Z-^'*"^^' """"^ mind- naturaUy n»»^

<to,U.rth. ex^ P-I^n^wlu^ti. "iStro?s*^^'t''-
"•«"'-'« ^. '"d

intwert It n»y he, under the ffinw, wetonr^fnl" *k ^ ^ 'nMoeewble to; whow
public int«^ to «:,«,„ «,me P^/SH". offlt > t^^"' '«" «>' P"'"»«««»
• moment. In the cw of the jiZL^tLr ^ ^ha oompw^on cwnot hold for
yon h.ve none. Extern^ P^-W^uTcib LT'^JT"*^' '" *^* «" • P°'itici«^
the judge mo« erect thai e;^cS^ir^d''fl™,*^

P"':""""' '»'«"'* you will beh^d
influence. CWly then. manif..Hy.^;^S Kft ^^"f r**

•"«'"« '" ^""^"I
d.*:ret.on. to determine the que^tio^. inZ^o^MJ^" ^"*^ "^ ^^^ ^"*^ '° »»»
the government, to silence him, to intXTwith h^ • •ecretary. or any member of
become the judge ? . . . Thi. v^ryoZZ re^B^T^T'TT" "^ J"^' »"«» »<>

tiflable refusal of the honorable secmt^T !!7 l!"^'
""^°»^e<l pretence, thU unju^

-entaiity of the a«irt«.t provi^^^"" P"'': "* «»^^' '"ich. though the ins^
oommnnication with the de^ment of^rS^^'^ of the acknowl^lged channel, of
pwtance. the medium of «uch commu^ «uLn hl^' T'^^^' '" "•«•* '^•' »* im-
lH(bt. the danger. we« it even C^^^i^^' «»t«.P"Wio,.hew, up. i„ iu true
pretension now wt up. The honorrbl. ?«i!! k

^^"'^ " " ""'>' »' t^^e exorbitant
power. aj.d at a mere glance .t it.S hi^ weTb^wn"'^ '*.*''' '""^ ''"^ >' '° ^I
hirfh. thought proper todo «,. might have^ ^Z^H^JT'^ '»'' '"'""^ J°'»«f»ent.
fwed by the honorable «cret«y and ZrZ^n^^J^^'^y"^ "" "'•J^'ion
to the public Mrvice I I„ wh^r«l^ y

^"^ m ^^ ' '""•'' " P"'"^- '"J^on.
l.beU«l the appeUant. suppoeing^i be °TnS I^.k"' *^' ""« '"P*""»«' ^^
mwifeetly laying down thVrull ttaTtiLZTc^l! ''Uv""

*^'*^
• ' " "

o^ the government. wUl be at li^^ t^ tlTSl' hiu k*^ functionary, member
briieved." • '7 to say that white is btaek, and that he must be

u»L^n- iMO^glif?
""*»«^-y would he is"MoreiiD I860. Reatson v. Skene. 5 H. 4 NMB. 863 (the executive officer's clsim of ir,t«Z

"ome n,m.rk, by the judg«™^'io.,„r£r8™«w«, Limited. 1900, ICh. MA ^ ""'

38M



I2SM

SMM. SMie: (»)-'"
the CoMultation.

§ 8383. (ft)
-

iTMcnption.

Sam. («) WbZ h i!7wJ!!!P'!^'**

ChuMMr of

NectMMT for

S«.™„c VII .- COMJIUOTCATION8 BETWEEN PRIK«T *^
, J«3»4,
I«w.

^^•*-<P?^ VE: COMMPKICATIONS BETWEEN Phv«,.,
§ 2380. «««ry ^ p«a,, «^

"^''""^ ^^^ ^^"^«^'

precedents of Engl«t law, as soonrThe ILTvT'^
understood, in the

general w» finallv settled to be nn T. ! « T^i °^ P"^"*® confidence in

§§ 2286;2290), th'at confide^e^ g^. nt rohesf'
" '^' P"^"««« ^-".

legal UotiMg than others

:

^ " Phywcian stand upon no better

^ir»2. WiUon,. But.., 4 T H 7«<, 1 °"'^'^^' ^^^ ^"uld probably have
per Bill.r T /.<i^T~™'' * ^- «• /53, reo. h.r -„_r-,..._,

'1782, Wilaon e. Butall 4 T p «« ^-.„
per Bui er, J. (« if i7V^!;i, .

" r^' ^^•
that the l^w of pri^i' Tn ^ ^ ^T'"^
medicl Denon. • ti?i^ j "°* extended " to

S 2288^ !«» n , ' " "Ot** ante.

mTi\ PHc'r'46"!To'. ^sai" jf^'^-p-'- ,?•
1 C. ft p. 97 P..1,.' D /_• '*^' *» "• PoweU,ICftP.sf^fX'BV,' "*-• - - -""".

iraer of her Uatanls-ti"':?'5'Ji-rx''A.^
3M7

801 f. Bank, L R. 2 Ch n sij J,'"
"*"*"•-

1881, the^ j„di i„--,^i "t-
'SO. "frj?';

chantl ftlp. w'"87l3^7"*' ^' '" Mar.
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But »n^«*^ York u 1828 came a statutory innovation, eatabliriiing a privi-lege; and the legulation of other Sutes. accepting in thi. nm^tL^TL

^ZZ^^^\
epoch-making movement in New York, embodied the priviWe

S one L'i?S ~ "ir"" '°""'^« "«* ^ 1«35 ; until at the prTntZin one half of our junadictions the privilege is a wttled part of the law.*

cnowladoe in conMmot ")

1836, in M ApMBdtt to tha RaTiMra' ReporU.

juattflctjon, nuoted poK. In 184» tb* &m-muuoneri on Prwtice and Pl<»dingi mnbodwd

(|*17?d* mrt'5).
°" *^ oTalSrftoSduS

• Ai>& C. C. P. IBOO, I 1038 (lik. Or.

hit pror«don undirr Um Uws of thU State ahall
not, withoDt the coniant of Ui patient, beMMmtaed u to any information acqoirad U
attending the patient, which wae necLair toenabU h&n to pneoribe or act for the paUent ")

;

f«M a<7H?'i'.?r?' •
"k« Or.lnnot C.

BMtan, which he shall have aoqnirad in attend-
"A • l»t*™t in » piofeerional eapadty and
which was neoeiaaiT to enable him to itot ia
that oanoity

j protUed, that thii leotion shall
not apply to evidence in criminal ease* when

^L^S^*"* *«"*" "P»n • »>n°M being, and

S^nnw/'Tl'^,' •» "^'i^d i" the inteiest

I 1418 ( 'No lAyrieian or somon shall, with-
opt the consent of his patient, dirnliein any

,

ciTil snit, action, or pnoeeding (onless Iha
fcy P«^<ial e«^S;ii^~^~rr'^°?rT,~ *»«»y of the patient be the nattor in dispote)

«.d Tolant«Uy%iiy withXn^ to^ ^^'^^'ttJ^'l "'»""'='' w"»?e«.«7

l^'J^^ '•• ^:?- ".<*.'* P«>I»ician or sur-geon piBctising under the bws of the Territory
of Amona cannot without the consent of S,
patient be ezaouned u ciirU or criminal caass aa

Z^l '"f-jw-tion aoquii«l in attending thepaheut which wsa necessary to enaUe hL to

fiJIT iV,'.*"* ^°L^. Iftienf); Eer. St.

iz^l'J^'^' ^f ("A physician or surgeonoumot be ezamined. withoot the consent o?hia

Kn^-h.!?.!^^' communication made hj hia
patient with reference to anv physical or son-

-— —- -> K |niB^ma wuvr MMUOWm Mil in—
«»d Toluntorily teetiiV with nfennce to^
communicationMhat is to be deemed a count
to the examination of such physician or attor-ney "; see also P. C. I 11115^4^ Arit

Lolo- •:/. <»r„„i:2!:7!!S">.«--P»'W^to ^e «««, o^ thdr p«feX»l, ^nj^ „

pahent
) ; /*!. Ber. St. 1887. f 88U (lik*

iitJ *"^.r Pby*****"*. •» to matter vomma-

Sisciose Wy-rnf;,;;:s^?:ss>'h"hnr"«;° 2*™r!r "^ *^'K f^-ih»*i iK;ir

»

fcquired f«,m hi. uatiMit wM. atteS, Wm jf^,?*?" ^J™*S^ .!>»" ""t bTim.acquired from bis natiant wbUe attoidiL him
in a proferaional cfiancter, and whiAinlonna-
tton was pecessaiy to enable him to pincribe asa phraciM or do any act for hiii m a aur-
geon ) ; C<U. C. C. P. 187S, f 1881, par. 4
( A Uoensed physician or suraeon cannot, with-out the consent of his patien^bTeumined^ .

^Jllinf""k" *" '"y information acqninNl inattending the patient which was m^ssary toenable him to prescribe or act for the iiatient " •

anicnded by the Commission of 1901 by addinc

'

"but thi. wibdiriaioB does not apply ^Ti^
action between a physician or sumlsn and ^patient in which the treatment of the patient by^J .r!"° " ""««" " '" «"« :^d prl

371 and 377 [for death by wrongful act) a physi-tun or surgeon i. competent to testify u to the
"•y^^ the desth orthe deceased " "for S^
validity of tbu amendment, see ante, f 488)

;

884S

~*_»\ r TT I .-.-'' ""^ not oe com-Pi*»«; /». Code 1897, I 4«08 (quoted anU,
I aaW) Xa». den. St. 1901. I 4771 «.» «

i"?Sm }-..^r-
» '»*','

i-^*^
'oi;"L.%7!

I 10181 (" No person duly authorised to pne-
tico physio or surgery sbiUI be allowed to die-
cloee any information which he may have
•cquued m attending any patient in his p,of«.
sional character, which information waa neoes-«7 in order to enable him to prescribe for such
patient as a physician or to do any act for him
as a suigeon ")

; Mi,n. Oen. St. 18M, I 6862

Lt tl,'!!^-
P?^^'?^ or surgeon cannot, with-

out the consent of his patient, be examined in a

SlU.?' ^u" '!=•"' information aequire.1 in

enable hun to prescribe or act for th^ patient ")

:

ifL"?".-.
?!••"*•• » "»*' <"Th« follSwingper.'

•ons shall be incompetent to testify: . . firth a

EhTT^°
"'
'"T""* "^BcemiDg any information

Which he may have acquired from any patient



liasaO-MO,] PHYSICUN AND PATIENT.
, ^SSO

S'p^vU^e^H':;'^^„X"iit ir^^^^^^ "^° ^'^— law.
p,^,,^,^

.

upportod. m the home of ,t« origin, in the following

knowledge of the f«,u, to adviN oorreitl/^l " "PP"^ »«oeMity of a full
pro^oatlonof . .mt kut .u^J ^.TlL^raf^T '"' "" ?«>?«' defence o

wM,,.tt..a.,, .,„ .. . ,„,^„„.1J.'^J^
' 7""'"» • '«'•'«- -V.*'. When

three iubd Wmom of thii ii«.tlm "i A_ .
'"*

i 1881. uimniended); I nsCuVrmrt^ .« .k

C V P I i««i» ^^*U''^* ""•m.nded Cal.

•ctice |>hy«jc cut L Ins. Cn « rL' nT' I?'*' <^onnecti

"'i'";'"? 1' /f- O. Rev. C. 1896, ( 6708 (like

»cml«;tton%„d "liceniKd"); «6704f"If2 w ^^ P'?'<«««3 from teSifyinK «'[! con
- w... «,„uu una "licensed ")

:

«me «W«t'^f?''«T"!
examination "on the

J 6241 ("Th. ft.
1 '^^- '*''"°'- **»• 8t 1898,

„rLZ '*'°""'y or physician may teitifv bv«xpr». conaent of the'^client nr paOent Mthe client or patient voluntarilv ^tifr fhi

tifyon the «n.e .abject ••); H»08,'Me?;op2ut^

8349

.n;e"^:lmt't^nS''ff,S'„^f:;^i^

ta cn„iL,«„riiX^'bTi^-K
5lsrrp^tj^x^v'=i-r.p^ft
fendant. by virtue of their proiw;;' .„rf

Which inrorniation was necewiarv t„ .-^w u-

""J act lor mm as a sunmon '\ • w:... t> o.
1887. 8 2589 (like Oh'^JSTst' isft ^^^^



H«ri« without "H./ZTtiTiSl^':*,**'!*^ *»•"*' «»^S^t

questions must be asked^Sfth" """^'*'*°'" ^«'^' 5 2286> T^

purposes of the relation of physiciw^r^f *?%''"" attainment of the
-hould be fostered 1 U the ex^.r^ ?^ *°*

'
'" *•»« "'"tio" <»>e that

closure, greater than the expe^StJ^ *" '^'^ "^'^°°' """-gh S-
to any one of these quesSr^uld kl^r''" •,

^ "^«*^'^« «»-"
la^t... an Of them, except thelir:^,^^^^^^^^^

fai^iJmm^lVrtoT^^^^^ daily o,currin, i, the
the facts of venereal disease andTriSi,^. ""^ '^ «""• B«Tinir
the categories of patholoTm"^IrhTellw ^^^ *'?," " '^'^^ " ^^' ^
any real secrecy. MosT^f oretiit'nto °

^l''**?'"^*'
**" ?'*-'-«

few that are not openly ascertain.wr ,
^mediately disclosed; the

No statistical reckSinJ HS^ tb^ f ^""^ "P^"*** *« '^'i-'a^!

,
(2) Even where the SsSoS^t' Jlri,

'*"
«*," ''''" »""«»' ^""^

fe«s be made though nTjSge eSsS ^ confidentid. it would none the
from seeking medial help'^b^S of t^nJ"^^^

''°"^'* °°* ^ deterred
If they would, how did IheTC ?„ !t ^'^'^l^V <>' disclosure in court
cauie

? I, it noted in medicalcWclellr.T°r '*^" '^^ P^^'«8«
hBhed in New York, the flooW of «lt,'

""" ^""^^ '^ ""t^b-
medi.«l profession, and long^ZSed aiC^r" ''''! ^'' °^ "P"'^ 'he
brought forth to receive thrSw™ nf Tf '^'° '"'*'>« «"' **«>
those jurisdiction. wb« nopJ^^lL j ^.^ ''°'' " '* toslay inm one half of the Union enjoy^1^,1^'~ '*'^ "^^ '^'^'^ P^fe^ion
trasting with the scanty revektTol^t? T!f'*\*'^'"

"' """^dence con-
privile^ protects

1 IfL dSre^'S ap;^"'l" ?.*' °*«' ^"^^ ^^^^ -
lege falls away; for it is undoubted Ketfe otrTr

'" ^"^ P"^^'

, ^
'"*' '"^^ °' pnvil^e IS intended

3860
•" "^



H»«-.»q
PHT.,CU» «„ p,„^.

(anU, S 2285X not to •nh«™. !.

*" '
* *^

be denied The injury i. decidedly i„,!!"'^
~ "•"'* ""t en,ph.U<«iJy

facta of litigauon uJLr «« .„!r{u " ^ **"*"^ «liwction. Inde^^«

^ of the privilege, there i« «,idom m i^l
"""""'^^ '''^»«<1 - the .ub-

It from any pe,Bon but L phvaicll fZ r*"^" *•"> "knowledge of

«h*me, but are in fact often pubLl^ i^'
""'^ discloaable without

except the appointed invSiJ.t„ Jf "rj •;•! '''«>*-We by eve,y one-
often re^shed in htigation ovTr Mrlan •^'" "*""« °' '-^^icality i,
perion injured by iTatreet^r .mT *^^""^'--" »»>« «>«mon caw •
Here the element of abirS^i?/** * *•?""« «' -ympathizing onlX'r.
there ia nothing in theto^rH^by^ertrS ^,

''°''"«' '" "»« «"1^Cto d«olo«,, which any person would oSi ^' "J"^' '"' 'be physician
»«gbbor.

;
and, in thj S,on3 plS tS^^^LT ^''^P P'ivate'^f^m^

•ecreted and effectively protecteT^^'^l^c^
physKsun and sought it. diaclSure wo„HL f^?"^ "^"^ ">« P^ntirs
not mjured at aU I Upon IS^'T f!^ *'»" ^^^ that the plaiitiff was
privilege reared The C«4 tJLZ K ?k

°' ""'' '""ginatioT 22
coTp<«l injury and di-ea-T^alnS foM

^" ''P""'"" °' «»« '«ct« oJ
might be done by discloeura i^d^rtJli*^^' *''^" "^^ »j«"y which
J«nerejad«e«« and aborti^_.^'i"S,h '

*'"'' '«* t°Pi«- ««ch aa
«red by the patient come into U^tZnt'^^ "^'»* ''^ seriously de-
they comititute cause for a bm of dSJ^""'?^^^^ V"""^

i««e8 (as ihen
veiy facta common sense and comZ '''^'^ °' '"^e) that for these
aecrecy d,all not be iZZ^T"" ^"'*'^ ^'^'^'^ '»»' the desire f^;

There is but one form in whirh th^
with any semblance of pku^Sy tdTTJ °' *'* ^"^^ «>» be put
piBsents itself to the view of m^^TmJ^'^^^ *T '' '^°"^"«" commoLly
argument is that, since the s^retTof Zf7 *" '^'" P«>'"«o»- tS2
inviolable, the secrets of tbe^r^ca/W^T^ T^""'"" "« "^"wed to b^
to consideration. This to h« « •

P"^«""on have at least an eoual titZ
-ore fallible than^Xtrf^oV:T '"^ '"•^'^^^ -^ SLgt
•"deration that the privil^r o^munS"^- ,

«"*' ^^•-"g aside the ^.
none too firm a foundatioT(«r 8

"TgTw^^T "" ***"™«y' «^»ds itself^n
0««t ex«ni„ed) by which el^'S^Zl^^ '^j'^^ *^« Primaiy tests
argument as it is put.-thel^s^S^rthaTth^^"'^'*' ""'^ "'»«''«'^g the

'--I^inarOyforaidinlit^.on^P^^^^^^



• «M0 PRIVILMED COMMUHICATIOKa [Ca,. LXXXIV

I'iS'" ^T*^^ '" ^^^^'^ «"•
'
^^ »-"" «»• "»«hrin« of that aid

^
tb, rtton«y . priTikg, did not .xirt. whU. th. phyrioiW. c««tirS cS

e«ublyinto » mere informer for the benefit of tbe opponenrwbui £,phj-icmn, being cdlad upon only rarriy to n«ke diicliW^fa „JToT
SJiL'fr* " ."^,"1"** '**'• *^ I*'*"*' The fnSn of Se^

m«^'*SlJ\"/J!!
*•" P™^"^ employment of the prirUege he. come to

have been duclo«Ml and would never have been uppm.ed for the i*. of

SaUo^T "l^Tr' ".,*** "•^ '"»• "voST^ne-te^tL^'tht
btigation m which the privilege i. invoked eonsiet of «:tion. on policie. of

i^i. . T"*' "'^''""' *^"«' *»>• «»«»* o' 'he plaintir.injury ,8 at iMue; and testamentary actions, where the teeUtor-sTenUlcap«.ty 1. diaputed. In all of theee the medical teetimonri. .!.SuSneeded for the purpoee of learning the truth. In none of them i. ttoi «,leawn for the party to conceal the fact., except to perp^ a ^JTu^J
ZZT::L V"' '"* *"° °' ''^' '^^ «iv«nn?of^^dZt

L"? ^* T"**' ''''***''*' **"'y ™y •>•'• been or stiU are iu.tifVth^infliction of retabatory puni.bment. indirectly and indiscrimb^iSV^y meMJ

need there be any fear that the .branoe of the privilege will .uW^ti^hmder people from consulting i,ny,ician. ht«ly ; the^ll7^^S>l
cal examination, and the testator would still summon pbysiciwi. tohk^
^r^l^^r^^L"^ 'r°'

'"^ P"^e«e.an?a great d^S^
te de^^ "^"^"^ "' '' *" '^y ""'«' juri-diction. i. eamesUy to

SsTrz ti^^'^-^' -mpL^il^T^Tl^ruS!cafaons, m order to dewsrve protection, must be confidential in their orii^This pnnciple obtains equally for the jm^e ,t privUege.
^^'

sta^Tt theT»?f*"
r""°' '^' -mmunication has been expressly

R„t iL ^ f- * ""*"•« '*' ^^ *PP"«tion of the privilege is Dbin

pauent
? Or «, it to be implied only according to the cirtumsUnSi of e«J

•Mr. A.l*rt B«h. in ti., M«Uco-L,gJ ttjSi^o'^^TrSft.'" ''''^



II 93M.S3M] PHY81CUN AND PATIDTT.
, ,jg.

Court.. NevrtheWX"
'l. T1„ "H^K" ^'^^^'^ "'•^« *" »»'»'

•nfo«»d. th.t th. cki;«t of U,e DrivSl k .?"? f?"*^''"'
"<^i«>MUy

sr-iit-r^ru^ii---^^^^^

«ienoe which i. protected iTTh^T i^?^ *^ 0«ie«it.tlM. The confi-

ckn during . con'uK ^ith 1 v^i I*?' »>f^U>. p„>to„ion1 phyi-
"l.tion onV which tfe'uw l^^";: ^^j^^" ^""'"'"'^ "" '' " ^^^^

-n^TthrwoTvCdrnrScSdy'^-'^ - ^-^ -'
»»c»t;« nor a dentieSV?tr„„i\r ^* veterinary .uigeon ;> nor a ph«-
-tricti; a brancr7^e^ir.g nt St^hT'""" °' '^^"''' "^-^
conduMon. A practitionerof^v b«r.h n T ^"? J"'"""' *»>« "PP^i**
»i«d a. .uch b^he ZLble id^^^^^^

°'.°"^«'^ «!ience. Je««-
.tatute. define the vS^S J^'^. jl'T""' » *"« "«i««J

i -on.. oTthe
i. in .ny c«k, within the dliS". HotZthe cS^^t" m'*..^

•'"'»~»

th.t Of nlti.a. eurative or ^i::.tr^J:: -::^^^^^^^J^^
* 1881. IfuABj. If n i^< •> . .

S?lu.^'v"IS','~S
".within th. ^Z^

pwvril-'lJSo OriSvJ*'
y'reoeding ca« .p.

Kf.lm.' ^ ^'^" '• «• ^- *^- aoj.

«. K. Ml (ondertaker-. employe*., .Uowed to

• 1884, fcymond r. R. Co., 66 la. 162, 21

N.
t^; 11?,

<»,,P''J?««*M •ttmding with hi.tiMT, not .llowwl to dlKlow tbi n.i?—

»

rtataomt DMid. to hi. MrtawrlTlMB E^*»'
». DraniD. 108 N. Y. ITs, 878. » K 'rI^!phyricUnclW ia forcoo.i^ii'tion bvlhf^

'^^.^/?«l->„«•••'>~L

8868

clerk iki'^rw"' ^?°r W**"- M7(«dnw-

62 N.''V^7SS!''*'
'• ^ ^"»"' >M Mich- 6«3.

• 1»»6, Boww r. Bower, 142 Ind ig^ .,

Son- "e'^tl^r"""*
i*" PMci.n'^W

408 (ph^«cun'. ttimony « ti inu'rvl?Wwitli • tMtetor to iKertun hi. opinion of hS

77 N. y. 8«4, 670 (that "the witnen .ttendd
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« 2382 PRIVILEGED COMMUNICATIONS. [Chap LXXXIV

§ 2383. (b) Commnnicatlans Neceuarr for Pra.orinH^^ tk • -i

the auarad for some disease " does not raise apresumption "that he discovered that dis^o?
learned its nature while attending him profes-

298 (professional character, found on the facts)
1899, Bruendl's Will, 102 Wis. 45. 147, 78 N. W
189 (ejcaraination of patient with reference to hermental OnmtWfan^,r nc U-: 1*1 * .

w "i^*mental competencv as being fit for release from

*T',c;;?'"fi'
*'«''*'"" "i'hin the statu^

nniJ^' ? <°P""°n ' ^ on information ac-quired when not em^ .ed as physician n„t

L7W' 1903, PaLf«,n v. ?oe,%T'K"n

tri.r K ?• *,? ^- ^- "» (""nmunications daring

Pac' lOl":
""'^" "• K- Co., 116 Cal. 156, 47

» 1892i Freel v. R. Co., 97 Cal. 40 45 31P^. 730, «,„*/, (a phvsiciin 4nt by the op^!Bent to examine, held not privileged)
; 1894Nesbit V. People, 19 Colo. 441. 461, 86 Pac 2->i

the*d.'!l'„ r.^^
a physicUn agreed on betweenthe defendant and the prosecution, held not

P"^''««ed); 1902, SUte v. Height, 117 la

IhJ- ^- '^- •"?'* ("'fonnation^Suined by ;phvsician eMmining the defendant, while in

PHM^M^%^''°?- ^'^^,'"" ""Wn tie

807 sIn'w «7'../^"P'* «>• Olover, 71 Mich,

tion ofL V^r"V"lP. ' ? Rl-ysiciansexamina.
tion of the defendant in jail, at the dUtrict at-

pZr '"??""='•, '"'''* »»' PriWlegedTri890.
Peopfe « Kemmler, 113 K^Y. 580, 685, 24"• t. » (a physician's or :ion of an acciiserl-n
mental comlSion, obtained by watch^nrhl in

not P"v.Uged); 1893 People v. Sliney, f37 i,l.

dLtripf .» *?" <' I'hysician sent by the

inlinit trTr'°rT'"^ '""^ ''^f'""'''"' f"'K -^I'sifl
^efen/lant's admissions not privi-IWd) 1896, People v. Hoch, 150 id. 291, 44

iL:Jt\ '*!' """Vnation of the defendant fornsanity, made bv the witness as an expert forthe Piwcution, £eld not privileged).
^

1877, Collins v. Mack, 31 Ark. 893 (bv awoman after a chUdbirth, that the father Yad
3354

aFV' ,„ •
'*e<inel'ls Estate. 118 CtL 644

tLt^r^fo^'*
*"""'"'• '='"""«»" leamid wUl.

eJTl «m ™Sf"l!P"'S = ""y •» "necessaTy,"
etc.) 1901, Blacks Estate, 132 id 392 it
Pac. 695 (testamentary capactynrwedina'™!
fPP^^ed) i 1890. PeZnsyK cS ,!^Z.T123 Ind. 415, 23 N. E. 973 (incidental facto notnecessary to be disclosed for the iTurDo^of ?h.
treatment held privileged)

; 1884r&ndtK. Co. 85 la. 152, 21 IJ. W. 495 (injured nersons statement that he " stepped^T toe

^

Wd t^ "" """'"' '"^ thus iSlT" held prirt^

8*1 M R^r"' "i?*""""*) :
!«»«. Kansas C. P.

«iH /i^nUU "• "• *?""'• " Kan. 386, 40 Pac648 (injured person's statemento !a» to the facto

«• ?• ""esenmwster p. Supreme Lodne 81

ai .^^";whetherC':fre't'ec^'''?o;

ixr8t?dX4ird^7y(^€Sl^
mento bo« the litigation, held irpriW^epj
i«^K !lP'* '• V* 113 M'-^h. 88, 71 Cw455 (by the complainant in a bastardy action to

hil.r?8 4« #""""• "" ^ thHfthetoTthl
cmi.l) ,1874 Hamman f. Stowe, 67 Mo 93

thif'^I'*
'. (P'^'lf'Ta statement to the pWieranthat she had fallen through a tmp-door fcft in

Jl Wend. 79 (seduction
; defendant's admissionwhen asking for drugs for an abortion, tha"tfc

SU:ir mA'f""' <i!i»«hter,'heI?no?

9ia <n^ ' J . '
^*''<'" "• Oneida, 168 N. Y.219 50 ^. E. 802 (a disease discovered whui

i^o'",?
'*" '"£?''*'• '!'»'»«• held pr^leged)'

1902 Green v. R Co., 171 id. 201, 63 N.I968
( 'information of how the accident happeS^

S^ 71 K iv l^V;
'*'*"y°" " Moi'lovi, 98 Wis.

• ?«^i r '" (""fte applied).

«0» . Mil ?•"'''?" "• ^'"*' *» Mich. 608.

69 N W 617m' •
"• O«t™\101 id. 246. 249

X-'fJ;' " (c'aimant of the privilege moatshow the necessity)
; 1876, Edington «. Mutual

lafe Ins. Co., 67 N. Y. 185. 194 (evidence of



H
2380-3396J ^^^,,,^^^ ^^^ ^^^^^^^

subject of the prote^on"' BurrL!^*
'*^''*- '^"•nmun'cations are the

or b, submissL to inspec^^lTSTr "^I
'•-' ""*^« b, exhibition

utterance. The invitation to the' pSan toC Z """^° "'''"^'"'^ -
first obtain the data for the prescrinSn ? ^ '"'^ ^'""'«s ^hat he will
taining these involves the ph'SnTowL oh '"^T-

*'' "^"^^ '"^'^"d »'
«"

narration, the invitation to preset i^'!;

observation as well as the patient's
data which the physician mTby any met?

^-^-cation of all the
for the prescription.1 It is tLZo^^^^J''\^ °^''^ «« necessary
passively through submission to ZZuon aTi ?"' '^' ^'"^ ^"™«hed-and this whether the patient wasSSf ,

'^"'"^ '"'*'''" ^'^^ P"-'le«e.
the specific data discovered. It mLh btf TP,V' "^ '^' existence o
sanity are thus privileged, whe e tTe nhv

* "^ ''^''^^' *»>« 'l^te of in-
because here the forcing Sple-ZT/%''"'' ''' """'^^^^ P-
prescription -would seem^noTtoTsl^i .^^if f

"'"/""'' '^ necessary for
ciple IS concerned, they fall within it ^ '

' '" ^" "' ''^' P««ent prin-

IMington e«e approved If^,^- *^-- ^''^ (first

TRe Court oiSht uiti^?;'T vr°^)-
(ante, §2322) whether .nJ?"*!^ '". ''et«™ine
<ra; l»Oai State ,, V !S*"">'«»t«': tW.

judge of the '^Sti . ^t'"r" "••"* •* «>«

".mrenttotK^.^yXto'" """•'"

legy.^S 23S6"S37r""''" '" "'"^ P"""

8« (same, under a „;ifS "
h',^.!"""%»l

". 84,

"te); 1884. Penn M T i
'^ ^'"« "'^ 'he stat-

id. 92, 100(»me)- 188f wilP"-
"• ^""- »00

112 id. 273 13 N F Iflv *'"'""' '• -'ohnson,

". Simpson iK'?^i''62,'lVNty^?{,"','"'o»
applies "whether H.. i, .

.'
^°' ''"« statute

cated by the «o4, of J""*'" «« " communi-
by observaHonV iIm ""mP"'.'*" "' « 8«"'«d
id. 343, 21 N E l^l',^"'""

" Morris, 119
MDity)' isoi p„:i 1?*?*= "PPUed to in.

«2 (vacuum-ray photomnh tak/n L ,1 u*"
"=«»« approved) • 1886 Rink' *.^ (Pfecedins

«'cun in the cou«e ort??,toe„. J"".''^^- '•^- "» 67»/ 9 N E 4n ?p '';?™'"»' 103

if?- .1896, Prader «. aIm™.*^!".'' "<='"'l''d)
: proved) : irl, ,oAn^iu^.5» <«™ttan case ap-

Co., 76 Mo. 446 f'^nf;,.^ « ^""""^e »• Ins.

PhysicUn from in pect re^nn'T"*" ^^ «

knowledge i mav bl Ln^ll!:^,
""^'"''''^ " »"ct

WmseI?XSS7,tatemrt'^f'rerI''\P'""'

«.tio*^as^a^^rioufif ""'^ .'"ch'-infoj:

ailments by an ex^StZ^fK*!"'" "^ «««»

Ins. Co., 80 id 281 9a7/",l i' P™'tan v.

had beei dumb it wm^i l.^l°"«'' *^ P»"»"'
the communist on t^h! ^"H "•" J'ff'-renee

;

the sUtut^,Tmuch j"^7ir,°f/'8''t '» "i'hin
reached his ear " thrfi™t pl i **"• """^ ""^
and the second ieno^ „„ fi^"

**""• <="• "»«'".

S8AS
person, held privileged).
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But it is the tenor only of the communication that is privileged The m.r.fact of making a eommunication. as well as thp rf«/, „/

P"^»egea. ihe mere

nun^ber ofconsultations, are ther fl ^ t prfXlS f om dTc
"'"" ""', '''

as the subject communicated is not stateda^ dasclosure, so long

the latter.i But in two classes of irlJ. 5 '^^^T'
^^^'^'^^^ """'^^ " ^o

applicable, exhibitst inhr^^C^Z^T;^; 1?'^^^^^

^

sometimes soucht bv main fnrp« .

*'™*'™'^y «" P^a'n'y that Courts have

namely, in caseTwhe're the phyll„t Sself^a"' 'IT '''
r' ^''"^'

transaction, and in cases wE tLT nL v,^'"''"**''
"* '''' '="'""»«'

k. «:J^'i?**7
<**"* •* '^ consulted and thathe preacnbed

; not privileged) : Afich 1887Brown ,. In.. Co.. 65'^Mich^ 316. 32 N. w!610
(
he te-t of the physieian', trektmeni (oi^hoK fever, held not privileged, under thepart cuUr circuoBtancee)

; ISIw/Briesenmeist*?

077 /"Pr^"*, ^^ *' *'*• 525,532. 45 N. W977 ("the fact that he attended the in.ured pro:

Foltz. 85 Id. 47, 48 N. W. 176 (similar to theg^eedmg.^); ,893 Dittrich '.. liYroU, 98

- J- *'°u'
".'^ "*• ^°2, 71 N. W. 153 (for what

^SSTi
'"' •""» »^*ed the party, exclud^)*

79 n" w"^4\rh tt ^«'"-^''-. 120 idTi;
ifc™/ r-^* (">«t the person had consulted aS^T f"' «2"«i? ">"'«». excluded); .If^,.
1903. Pnce v. Standard L. * A. Ins. Co _
mi^?- 7- "" ^- ^- "1« Che facT of fUt.
Z^H„'°''.°r'*'" "^ ^''"'' "-'nibble

; -^ldoctnne. loolang at the qrestion in a loiricalway comes very near trespassing on theK
don, 84 Nebr. 39, 89 N. W. 448 (the fact th«t

' }^) :
A^- r. • 1892, Patten v. Ins. Aa«'n mN. Y. 450, 452, 31 N. E. 342 whether P -!

.patient of the doctor and w„XntS rs-^.TcI

IftZ/v^'u^'i^
'"'"' """"y «•»« «"d when heattended P.. held not privileged) ; fVii 1899

nifil'l.l'*'"/'""'""
","''*" of »"•« Pra^tie"' sig-nificance

; for example, in life insurance case!

in» ni^d;, allegation of complete healthS
Sftth«f IP*"*^ "'»y ^ disproved by thefact that a physician was often consulted • amiin perwnal injury cases, the fact that a ce'rWnphysician was consulted may give ri» i„ eff?it

c'^ll'eS r^T.T^L'i'^T"- *«-- he was III

pnysiLian attending a miscarriage, allowed in a.prosecution for the abortion, t^ privS SotBeng intended "to shield one who il cfL^

mi, : -^ •* " "I"*"* to » PhyaicUn to com!mit a cnme is not privUeged " • annlied tT.woman consulting for an «&rtioi)T?a 1^2*

(the aj;t 0, producing a miscarriage in orfer tosave the mother's life being not clminaL a lihv

rin '
"'ll?.."

'° the bist m^n™" "kXb
riif'i"'"'^ ".'"''«''' P«™>nably "mfde fo?
iJ!^"'j""l^ • thisVuliug, as legaris thl

9^»"Td.TT8ST5?8''('a'u£'''*^^«""^-

wneiner a formal waiver is necessary anH »,Jwhom, not suted, comnai, J ts^^/^tfe^^

432 (murder by poisoning; a physicUn's info,'niation acquired Sihile att'endK" dece^d
not witilfn":!;'

'"''?""*^,
'"J

the prosecutor.:not w.thin the spirit of the pri^Iege
; but

1"
» "'" «PPh,cable to ali cas^ ^as ven?^mn^'ls'i'i''

"PP'i^W; to ail cases - was ven-

4 N E 3l« ;.wP'* "• "VPhy. 101 id. 126.

rifl' .; J?
(»hprtion

; testimony of the iJivsil

5893 S'r'"^' "".* oi>eration,^„otadm ?ed
;

33 \ E^i\ M?"?'- '^« '''• 428. «7, 448.JJ •>. li. 65 (defendant, a physician toI<i^

cifed r-.Y'—r ."".•'"=°™ "«-=«"» he was not twfce3n™*'i'*'''« **!' '^"'^^^ 'hat' lie hadcalled for the plaintiff, although no Inference ,mi Ll^i ^^J"'*""'""' f" abortion on her^

Xutir*"/""' r*"^^ ^" •'"""' f~™ ?he Lten^dJj'ri^'i^*,!***"*"^
privilege not b^LgpUiutirs cUim of pnvilege if the defendant mwder of his mtTent"l'*"°" =^P^ ''"h thf

3356
'



^ The privilege i.^plafni^XTf^tl,?"^,''''''*^-'**'' ^'»-o. iro^
he latter therefore cannot claim it flfpSr^""'/ '''' ^''y^''^-"

^
<»«"

the first instance it is commonly the uL,? "^"°^°°' '*' Alth°«gh in
«n-er. still the claim of privilege musf o^lu t" '' "''°^«« <^«<="nes ^
he IS not. then technically he should ll' ''^ " ^^"""e the Court- ifthe examination is proceeid JiZ n/''^'".""

opportunity to claimrf;^
patient a. such, not of the par^y ! hlnceTT^ '"?"'"•''«• " *''«» o^the
patient himself, in accordance with th?, '"° ''^""^'^ ^ made by the
§§ 2270. 2321)._though this rufesseld >^ "^ '"'^'^ P"vilege8 («„J.
lege furthermore, may be claimed bv t^

"^''"^''^
'" P'"'=^''=«- TheS

aa h,s personal succeior- bTnotbv a
«?"""'"'"' '' « ^^''^"^^dXWhen the privilege is claimed bytLSS IT'""

"' ^ '=°°*™^^-^^^^^^^^
to the facts suppressed can be drawn * S 'f

^ P"'^^' ™" ^^/'^^ence as
other pnvileges («„.,. §§ 2272. 2322)

-'""-^^"S '^^'^ the analogy of th^

lege IS to secure subjectively the patteTtTfr r"*,
^''' ''^J^^* °^ ^he prfvi-

closure; it is therefo,^ to h!ZerZ LenTtt^'^J'T '^^^^^^^^on of dL
following the analogies of the othJr !! T ^' ""^ **«"*•» of the patient »

-

privilege may be waived.' like aU othl'r^T "* '"'^••» ^**-r- T

L

hat this question could ever hi e ten^ '^f!,
^' " »«ton"hing to find

but a confusion of fundamental i^es^uIdSc T '^'^'"''«- ^"'^i^g
,«Vi^«.C?mer.H«rt. iMMo. n, .. « J ^^ '""' '^'^^^^ ''"^ doubt*

illowed P„h«^^'.-. 1Z»?': "9. 67 fc 367.
on the facts, J o™e~M.fv f'^*?'"^,"' ""°»e«l

170. 66 N. E. 46" (mhK;^'^"'' '«» '"d-
plaintiff held m?WIe^. Jl.Ti''';?''""* i the
nony of other DhvS„^ .»"'5?''l "'« '"ti-
the .lefendant t'heSd o^^fc'"* }^'' "''*'

not appear; bit it if!? .„ 'i""
™"»« Joe»

justice) •
™' " " «t "y rate a mocfeiy of

27«! sTn'. wX-'lsli""'! ?™« '^' "* !«•

14 Wend. 636, 641 • 1897 iwi "**£ ^r •'"'"•sod.

95 Wis. 312. ioW^L^'pyt^L^M*''^-

1899,

194 • 'S ^^'^Rton "• Ins. Co., 67 N V lor

104 : 1900. Davi, . "LS?:'.*.' .<• ««. 1 N. E.104 1900 Da •
' '* ''' "B. 1 N e'

Stowe, 57 id. 83) 188?7SG°" " Harriman i,.

ib. 337, 1 8. W 367 ' ' "' "• '^^ ^'

ance policy miy iiert thrl^IfT "^ *," '"»'"
sured). ^ ^" t°* pnvilege of the in

N. V"^03 f^W 'irco^"*',",-
'56,I»-1- «36. 60

'- on cross.i^L'^feh'^th'f^THtet

33.57
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counsyfL tl m te IS^^^ ^ •^'>'-''«'' '^ the opposing

thus, whether or not theSuLv w^^^^^
""*""" "' "^'"^"^'^ ^««'*- § ^»)'

attorney for the ^itnel Tv^^SZ7"" """I
^'""''"^^ *" ^ °>«'J« ^y the

failure to object to the comXon ^^^ "'* "^ *""''* '"" '''" '"""^^'^

any exception to the Zv"?"
witness" answer would render futile

hJX^'JlXT^n^dXlhe^^^^^^^^
unless made under condition. „.i , ^

"' ™'"'nlj l» sanctioned.

wheD th. eonduct indiiZ^l M^- °
.

'^ """' " *" *» P^it'KiJ. not only

-hen the coSa^fj^Xi'^SXt^t'Tt'^''''*'' >"'•"
in such . pe.ition,with „(e„„cer,T,f^ ""'"•on) pli«e. the cluosnt
ineonsisterto pein-it'^'S,*^ '^Z^^^' 1t™tt1tt r'sword and a shield (in lord Mansaeld'. *»,„ ^^

•

«o be both a

•ion from liabiUtrt The qS" en ^J W^L" ",'"»'V""°'^

95:i-=o;ra^b:sr'-""'^-^^^^^^

of the wiril™ for ^11 ™ ^ °' P'"""' *"'"""' "h"" be a waiver

r«,s»cXri4«rth.°r"r ""^"^ "»• «"»»»' t'=™«s
-mentsbonid bid?oK,^'r:x:?.r'he";r;f^'" '''*• "'-

r^^to;fd\7iLiro?rj,i"trt-^^^^^^^

189* .*
'• '° ^•' ^""^ *•' *« amendment of

hI^N. R%f°^ "• "°y'' "2 N. y. 493.

-S :: • ?'2 (»»>»«' in a po icy held viSid .mi

i»o, 40 JN. K. 466 tan express waiver in an in t^. 7i "'««^.?e«*n • Compare «noh a waiver
sunmoe-application, as to the test^ony of «i ;

""'*''•' P"^'^ <«««. § 2276)
"

3358

attending physician, sanctioned, on the theonrthat a waiver of the statutory right i. notaSSw
m. 13, US ti k. 771 (stipnlaton of waiver b»

inder't"r*/"» "l"
•PP"'**"". Mi not anfficieSunder the statutory amendment of 1891) • 1901Fuller . Kn^ht. of Pythi.,, m NC 318740

hMi.?^ "*"""' '" »n insurance applicat on

vefo '""fca,"
*^^•"'fici.ry)7 Is'^S.'^Aj'r^veno r. Mutual R. F. L. Ass'n, 34 Fed. 870.



origin,itmeansthica8a8€ouel Rv. .v
Pennits the plaintiff to make a claimT u*"

*"'»<'^"«°>' the law practically
I waa by the defendant'stglilr. re'^^'" '"^^^'^ "^ne LnT^
consequentlyunabletowalk iSe/r ^^ T""^ '" *''« «Pi"« and am
prove the severe nature of my i^^^' ^'"^Jf' f'^- *^'' ^' *''« -'" «>P«nlynow. I perceive, called by the opZ'ent L f^

T'*"'*'
^' " P^'^^i'^C k

severe asl claim; I objecUo hi^El^u?"^^ *''»^ "^ injury's not

^

to me that my neighbors should wTL"*"'* '' " ^^^remely repugna^
8ec«t if the Court\ill forbid hisSl"^.W''«'«^ ' «>" keJp it forever
statement (which is virtually that otl^Zl ^, f

^^'^ "**«' "^^^^ity of this
by anythmg. it would be by the cLcimsTc^^^^^ ^'^"""f)

<=«»" be heightened
dreaded disclosure, which the rrivfwn

('««l«ently observable) Uiat the
has suffered no injury at all ^T T ^T'"*^' " *be fact that the vMntiff
to Claim the priJi^is "

b Ce'u^'nT'^' 7-.. the^'A^^J
npon tnsurance policies, where fraS.len?mL°^°

""'^ .^"^*'*=°- '" «<=tion8

^
"sue. the insured's initial conduct £"0^^^'''"°"' "' "^ ^""^'^ •"«

of h.8 state of health has put himTn ^Ir^^r F
' supposedly full avowal

be secretive towards the insure on that sE"" '•'/•'r'°°'"«
""^ "l^"" to

fairness the right to ascertain the truJh a^ ^^'"« *•*" ^°«»'«' >»
by.the nature of the action. Yet here 'thp

" """^'^ '''°"" ^« P'^'icated
waiver is not so considerable for JnT- "^""^ *" J"«tice by denying awho have nothing to ear) tie inV "^T ^'^'' '«' ^ bonest appSs
trinsic investigators ^^n^l-TZ^ntT'^^'''^'^'^'^^^^he does not do), instead of wliLg tUl "t ^ .""'^^^ (^bich commonly
the insured has left the world" so thaTh ^r."'""'

^"^^ '^^ Paid and
nearly balanced, and no particularV-, .

*''" """^^ '"^"^ties Se mora
to the logic of the law i^^^l f " •^°°' ''^ *»»« Privilege -ex" ^t
duct amounting towaiver.-SoXlX^^^ is ordinally no'cT
2384) to treat the data of sanifv »„ 1

.

®"^^ unsound (ante. S& 23f»'
ponfided. in any sense of1^ 5 t^ theT'^

" '""'"^ ''««'» «^°»-ious,y
^gs go only actions a.ainst ^S^L^/^'Cr .^ I"

"« J"'^^''^' ™^
to involve a waiver*

i'^y**"*" /or malpractice have been deemed

^'^t2\:!:Z^t:^;^--^^.;<> bis Physical condi-
Physician who has been consXdlbout Z "" \'^' ^^^^^^^ "^ «»

"sue; the reasons here being merelv si k
'""' P*'^^^''^' •^""ditL in

noted.» Courts have rarely cfnST« 7^" ?""««' than those abov^

»o;Se^.=-,!^^.-4-- tl!^ 1 J!: !iir*^« ^- often on.

th.t period o/nSut^lBuh J'"!""?'
""Wn

cies i;, contentobie (i^'foJ':^ly,r,"'•^'*p°"•

» ISM rJw ,f*"*"' «t'U ipplies. "^

"Sir' i???.^""?." » Hurt, 164 Mo. 112, 56s.^.«8(.^=vv;:i^t?;ij^,-
3359

injuria wife) Cbrnwre tw"^ "^'^"^ "^ ""e
f 2385.

'^"P-re the cases cited ante,

N Vni'-.^"? "• Boioonrt, 128 Ind. 420 27

that shew cJ?ed'M.td-t»^«'!-y
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^Z fo?sci'n^Kr'rrrzi'r".;
'"^"-'

to the jury and a crowded court-ro^m The deJi f f •

"*" ** '""«*''

and then neatly suppresses the a^UbL pS^'^ "L^'^T^T^
"'""""

a weapon nominally termed a privilege
"'"'""' ^^ '^•***'''8

n irtSr xt: frriii/irurun'^rriher -^r .^^-^^^'^^^ -
away once for aU the benefit aiLd atZ '

V ,eJ^^ L* f "^'r™ ^^•»
to seek to preserve a privncv which «„V.^^ '.

^"'""'^ '* thereafter ia

8 2390 M.™ " t"^'^y *'"'on exists in legal fiction only.'

cian to attest one's .eill is by impZtiTn t„^ . 1^ ^°
f"*""* " ^^^'^

il called on. to all facts aJt „g thfi^JT' ^? ^"^ ^" ^eatimony.

waiver.' (2) To call a phvsS t^ .K , ^/ *?* *'"' »"*^ '* therefore a
to one's piy ica, condittTLlSy^ Siu^fcardTlJ:

"' " ^"^

aio::r:c"ininrSd"i^d"^^^^^^
physician asTwreL toXhy i-l^dur'^ ""''"^-

<'> ^'^ -» "
as to the knowledge acquired hv!^

condition is a waiver of the privilege

This is geneiaUyl: TcSed n' the^juS'rllJinl 'i\T''
""*"°'-

esca^d. if regard is had to the foundatL^'rrp":^/;^
^^^^^^^^^

•cribed for her bock and «ide."
-,'.•;Vu "" "~' """ Mue. held not to oer.

K, I..H%°PP?"'"^ *? •*" Dr. H. to tertify tChe h.d found no injury ; thU wu a irro^ error •

h/nhl'f'^.P*'^^'^'* "^^ plaintiffTin^kithe phy,ician« credit falsely, with a Kuanrntee•gainet the exposure of her Tie); IsSo^M^Cor
nell „ 0«ge. 80 la. 293. 46 N. W. 660 (pwS"

of heairin'^^T'y '" *>" P'^^io" cinEn
hll5'!il''.*:Ll!'.=.'""»-- . °?™'»f

her Phyeician?
r the calhug of the
. 1 tu\^ n.-_ _

inn I J i """• Mutual L. Ins. Co v WiI«F

R«P.d«, 103 la. 5»9, 72 N. 'w"m(J^l

new not a waiver permitting toe callius of Iphysician to contradict her) ; 1901 Bn7i»L .,SimsDrugCo.. 114 id. 276
' 86 N W SOTTte^ nh;-"' -"u "• "'"'• '== »• W. 790 («,„»!

a^rsi^j^^r^hyJii'^^ ?rr^^t^;^^S
5:'.:;i™^;'Ti3"^-%ri'H^£" r

"^- "^«--' ,^-'^s-'..f'««h*?

KS).*""""""^ *° ""'' -mei^iury. held

• .<»««, « 2380.

iri.i k 1 1
'°* ""* ?""« physician, at a formertnal, held not a wairer) • l««a nJlL '"™"

Co., 92 N Y 274 MS /^ ??' ?*'*«" »• 'n»-v~., «£ a X
. ^74, ^gg (ouestiomnff the nhvaiClan on a former trial, hel^ not a waiver).

'^ "

856 ION e' fiilT^ "/ •*
'^i'

"* N. Y. 362.

u';;rnfot&all^^-- «*- -^--^

Pac wf"
*'""'''' ^*"*' "<» Cal. 252, 42

aca a wairer)
; 1897, Lusak v. Crocker Est.

3330

oth^Tk?'-
^•''* ?°' *" P*™" the calling of

blfo^^h^"""".'" "*«»"''» »>" Rood SSlth

whA »' *f KV • »<» (plaintiPs calling of C

same injury
; held not a wairer as to the otJi.Ftwo; Earl and Finch, JJ., diss ) -IMS Mn^fvR, Co., 148 id. 88 42 N. R 410 fShere twophysician, were called in attendance forfio^?examination the plaintiff, by putting one on

iJhJ""^' i'*'
""''^'l the p^vile^ £ to theother; in effect orerrulinir RemM - a. *

8pnnKM20 id. ti^rt^K^^'li'^^f'T^
Metropolitan St. E. Co. v. Jaeobi 60 C PA
61». 112 Fed. 924 (foUowing Ho^''„!'V^Co?j.^-
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and loo« with inedical tj?r„; rth" "if
"* " '^''^ '' P'"'^

'""^

untechnical intelligence. (4 The JL£ f ? '""""" " °''^*'""' »° '^e
of the "^^oo/, 0/ dLth •• bv th« t„^« ^

* / l't«y«cian'. certificate, «, part

cian'. knowledge thouah i^de in « ""*t'^
'*''''"'*"''' «^ »'»« Pl'^i-

waiver.* ^ ^ ""'*" '" pumuance of contract, an.l i« therefore a

8 2391. Bmb*' Waivar br na
i»«-«m«/ repruaUative of the decea8*T*m«/^**"'*'\*"'"^°*'**''* ^he
i. entrusted with the mana™r„f S.J7 f'

^"''^'«'- '^"^ ^''o
be trusted to protect theTmo " ^L

"'^''
'

1'^"^"'*^ "'">' «"'ely
far a, it i. liabfe to ilj^J; bytric^uro?^ ? ''*; '"^""^''•'' '» "«

alive. Itisincongruoi tohcldthatthr.^^ ' ^ ^^ '°"'^'""" **>""

the deceased's property-intereste hL ^nT »''''° """*«'" '^« ""R"''"" "^

the purpose of^iJTnlg fhl in "rte"^ Th,
to wa.ve rules of evidence for

conceded, if we remember that th7hT,fi f • ^T °^ "" *"'" """y «>«» be

preserving the ances^rfreXtt L ' ".f V'*''
^'^"''"^ '"^™«^*1 "'

to protect the deceZV^^^ZZ^^i^^^^y' '"'^ «° «q"al moral clai.a

The futility, under the circunSc s* o^ n^"
unwarranted din.inution.

more apparent when (as in rutaTc^ltS^rr. ""^ P"^"^«« '^ "'«

insanity, which is so bruited publiclvHL iv ^ "?' "P"" ^''« ^«'^' «f

preserving secrecy is a vairone S„. .*"''? '''"' '^' P'^'^"^^ "'

usually agreed that the dieTd's ren^
".t*""' three jurisdictions.! it is

may waiTe the privi ege*
«P"«ntative (and probably also the heir)

^nLVf?\u- '*^ (PhyaicUn', crtiflct. ofMUM of dMtb, MDt with piflof. of d^th M
Dutinguish the followins rutins- 1900 n.v,.

r. SuDreme Lodge. 168 if. Y 169 M N F

the Wrf nA"!?*.'""/^'"'"" the records of

^H^^j ''*"'l'''
'•"* »o' «P<«1 the Code^on; Gray and Undon, JJ..^). lo^?B^hn r. Ins. Co.. 173 id. 874. 88 n' E lod(preceding cage followed).

' ' ™ "• *•• 102

For the qneetion how far ihese " pwof, " may
iJOT^ '^"'"'^ "• otherwiie. »e anj,

396, 34 Pac. 883 (no waiver, following the N V
aeraee)

j 1897, Harrison v. R. Co 116 id lisd

/« Mm'siill''"^''^^'"'
New y;a ^U*)':

»oV, Bl «. W. 717 (contest between beneficiariMof .nsurance
, the privilege held to app"y

; Tmpare the Iowa caM» infra) : iY. F • ISSK W.^over .. Ins. Co.. 991 'y. M. 1 i 1. m

n"!'. m" "• '"^••PJ'y- "1 id- 239, 248. 18

« /«rf.
; 1881, Maaonic M. B. Assn v. Beck."Inf 203. 210 (IHd'-oW^rT^vVb. de'ceased a r>inr»un».«i-. -n .' .

*'." "> oe-
I, Penn.

-_„j. — '
•'" »*"' "oueri waiver

wasedsrepresenUtive. allowable); 1884 PennM. L In,. Co. „. wi|„ jo<,
.

ii 'fo7' J^'" :
J^neficmprof an insurance policy, held ti have

^^.terapsti^'^Mjid
mental condition

; whether on thegroundX?

contM) •».;„.. u '*2 (testamentary

18«* fiLn i ^y '" executor allowed)
; ifo.-

1884. Oroll I,. Tower, 88 Mo. 249. 255 (wrwnki

887iT,?r„::
''-"

», rP'*'*""'"''^ •<^^)

fllo
j^^""""^"^ ™"Jf** • » "'iduary legale

i^- ^arw'a^i,:
•" '=^'»« -''" ""^d-
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aigument whether a privileae for confo«in!! T •
Pe«»P« open to

common-law court. LbrthrperToiTfl^,P"S''" ^" "''^««<> *«

available data appear to hi .„1n^ ,
*''" Restoration. The only

J.me. I
.
and IZZ "^f1^^^'£t^o?!jr'^ ^'^^ -«»"

together with the general probabilitiest^ bJdrawn fln.^h*""""
^'"^'''

Roman ecclesiastical practice, prior to Hwirv vm" K .

"«»8n'tio„ of

Uon. and for more than two centune^of^liyh p^Uee .rili
'^^TW0U8 expression of iudicial oninm.. /•. r~,- P.™*'""^®' *"« almost unani-

ha. denie'd the exisUceT pn^" Sl^'i d" TJ"^^! '"""«'>

declared for the privilege • » and «^«.. it * ^^^' ^° ^ '""' d«tinctlypnvuege
,

and several took occasion to avow that in their

cafaoni M,ae to him by . prUoner; but if h.

Odd/A \''"°"* '^^ a How. St. Tr. 318

WM bound to k«,p th. »o„u of conflion "
*

whenupoD the rarl of NottinKh«iii wlMd him'

morning h, meant to kill the king with . AuS^,

«wer«l that he must conceel it
"

; bat the nueihone™ d,d not .ttempt to compil . dttu™of the confemion«r. secret.)
uiwioeure

.11.1 commented on lu U Co. In.t. ti»
" ^" *"

(a coDv if^fK '»'"?•''"• written about I860
Ihi^ ??^ •.

""'""n" not been acceuible). rnted

it wL 2^T " f^•• '"PP*"! domon-tnt^irtw
•
*".'*'OKn"Md directly in the canon Uw and

*"b'ut", ""; .^"«'"'' •»th^"- of th2iBOOa
,

but hi. dato wem to hare been ade

iT™ '{ yY"*'^ ""V ''y «'• Hopwood^ta hU
?5^- T'l? °? Confe^ion, in CrlmimU Cau«I(ISao

; Jundical Society'. P,p«^^ m, 129 iSnThe arjiument. of Mr. BadeleVari in part «Dto"duced ,n a note to H ,. Hay/a F. « H. "^

1893, Anon., Skinner 404 (L. C. J Holtdeclared communication, with an attoraeT orjcnvener we«, with the p,x,tection o?a ciunTlIor

J^L • VT"^' ^ • ""»• »i»»» whom he wiladme if he be intrusted and educated in .ueh

l.tJ
coiifewion of a papi.t to a prote..

« ». May. .< F. .1 F. 4 (a Catholic prieat obi

;,« '. """•f. J., m Wi son v. RasUl) 4 T R

l^^lXtM:'''' ^•'••', »"«-«„„ to'S^';,oVwe*i
settled that the pnrilege extends to thow threeenumerited case, [of counsel, solicitorTud STtorney] at all times, but that it i^ cJifin«i to

M.V n "V""!'/ ' '
'^O^' B""" " Moore Ire

a wnf 'on^r'"""'.--^''' ^l'"" '^ ••"'Pertrunde;a will
.
on the .luestion whether the testotor bvhaving conformed to the Roman churS! had l»^;ome incapable of devising his estateT « R^.„.„

didST^'"^ "^ t/etiXlkt'i^^o'n

ueatn
»

Smith, M. B., declined to recoanize

^onnT!! "^ "'2'?"^
f'y

"« witness ytieground of "confidential commuuications made

iected VT'-,- r ; '•*.*' "-Wholic prieat ob-jected to rer&,l f,„ni whom he reoJired thewateh chaigKl a: a'olen, claiming Sut he "™«|ved it i„ connc.t.on ;ith the ?ocfltal";
SilU any.rii"g

"^
.^to'^f In' tSTTuV^rion^", and commit..>^l th^ wit°e» forcLt

1888 Naah-a Life of Lo,.; Wnstbury. II 104

Road Murder." declared th.U no auch irirtlege existed) : 1876. Jenel M P i- » j'

V Bank r w o /.k i» i'. .
'
•°- '" Andrrwa

IW aeni^")?'lM?;J^-
"*• ?«] "**^ 0'"^-loKo ueniea)

; 1881. the wme judv. 'n Wiieeln
JiaLeM-i^hant 17 id. 876, 681, %^ S)"
^^'A^n"""^S a-

Normaushaw. 69 L f'Bep. 468, Jeune, P. J. (divorce foradulter^^ ..nanswer compelled as to the resp..ndenf. Si.?,.ions to the vicar; "each ^^oXot^anSmM
merir"b^"*"' '^r'^

"^ •»•"" "ith'^S iTrov"^ments, but . . . it wa. not to be .upnowd foa. .ingle moment that a deigyinan W «,vnghtto withhold inlormationT^ra coito'f

n^i!nl'^*l^ r'**?"?,"' ?•• '" Attomey.Oeneral v.

?.™ Jl" ^: "'.• *='"'''• 288, 271 Ion R. J Gilham being cited: "That case w,i not «e I . .gued
;

there was a sUtuto upon the subiectwhich wa, not referred to, ^think the wSare
. Let confeawm beware that they do nut



or in th« UniUKl StatesJ
'^"«°*"** ''^ »»»« co^nion Uw. either in EnglaJd

8 2395. Btotnu. MoogntaiM th« Pi HI...
•nd in more than one half of the iur

' ^T , ^"V""^^*'®"* «>' CanmU
lege haa been «„ctioned by -UtX" '„ 2" r

" '^"***'* «»*»'- ^^e privi-

ch.pUin of ; -orkUV •Vhi^";?i,Si 'Ihl

• 1888. B«t. C. J., in Bronl . P<t» ^ ,

ta.n infcrior'court He'w York iS*"*^

* M-k/. CoimoI. St. 1898. r 87 t n i- a

aiifc f 3380) J Hawaii Ciril Uwi 18B7 Una

of the ifoiiMl or nrLt „/ ' ^**' "^W't"

following «nK>n, .h.ll b. inoom^n'Tl,^!
. .. fourth, a minirter of the^" „,„!?«/';

enomination. ooncrnln. rT^iL"^?™' ?'

waiver
j quoted ante « Moo* /? ,

(implied

Stat,. ,89l im7%l!Tl- S'^- timunamended),, 4825(waiverby'LnJt;VS

making the confeaaion 'V t Ron? / ! i*"""

1877 J sn !?.
""""*''d''J)

;
-V. K C. C. P.

^unnThe^ctrl^oV'Si'"^ P^f*-'-^^^^^^^^

"If
.
ve^LU h^^^rrait i.^-iiit

l624l7"T^.f fi
*• '*"''°*- ««"• St. 1898,

^pneat. concern.^ . eo„fe«.Lt^^JThS ."
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ha. been held, followiDg the .iioUtoe of principle, that the privileRe tpplJMonly to oommunicUon. made in the undewUKHl puMuaiice of that church dis-
cipline which give. tw> to the confeMJonal relation* and. therefore, in partiou-
lar to confewion. of .in only, not to communication, of other tenor ;• tl«t it
include, only the communication., and not infomiaUou otherwine a.quirud*
'
"i tt •"'"''*' *'•• »*"*^"' "^^" *«" "" »'»' P""**. '~"» di«clo.ure.»

'

8 2396. Fouoy d tke PHtU.,.. Even by Uentham. the gieateat opponent
of privilege., tin. privilege ha., in the foUowing argument, been conceded to
justify recognition

:

uwueu. w

^it.Zl- , ^"."^ } ^^ '°™ '"'' coinpM»Uv. Mtlnwt. of Ui.M Md coode«^. flowing from thU in.tU«tlon, beteng. ,.ot. e»,a in . point of vl.v, puwl,U.pS^
Mai f.rtar. of the oathoho religion, ud that th. ctholie religion i. not to b. ,u«vn^hytorc.

. . . I«toutwithth..upp«iltion.th.t,intb,oou„V,lnqu*L tS.?JZS
nature U altogether inooneUUnt utd inoompUible. In the charaetar of penitent^

inhibited from tb« .Mroi.. of thUeMntial and indi.pen«ibta article of their «liJl«T

!

prohibited, on piUn of death, from th. confeeelon of alfrrmwiU if ,Sio^^J
fntnlTSfT "r^tfr'"'

a-wing down upon th..nV.t ptH-h^e t^"lS™T "'•'''"; «'«»•««*«"»'»»*» by inferior punishment,. Such would b.\hi

ZiTn rJ^ ^ T'w ** ' *>"'right p.r.eo«k«. U any hardri.ip. inflictid on aman on a reUgioua aooount, be lUMepUble of that, now haopilr odioui nunT t„ .ii

:^:«f:^'
«>.» Prof^lo„ ,» womlbe an order ioZSL^^^TnuJ^.^^

rJlt T?l «
'
*** '""" "*"'* *™ ""'*" "'• P««"'»«on. othera^uld .ink

iT^^M I.

T» "«
'TT*'.

wPPo-ing arrangemenU on thi. head eflfeient «>d ooneUtontIt would hav. th. .fbot of i«pri«n»ent - a meet -rer. impri«,nm.nt forX xS
hU profMional chuacttr, in the oonrM ofdiaci-
pliuB •nJoinnl bjr the church to which he be-3J ' ^{- S?^ ' '*'• • 8« < " Th« following

FiKh, , clergyman or prieit concerning any
eonfewion nuOe to him in hie profMeioneTcher-
••ter in the courw of liiaeipline enioin«d by the
church to which be belong!, without the ooneeot

ffj^.J*"?? ""k'ng th« confeieion ... pro-

h » < . 'i' "i
P""? °"'" bim«.lf .. • witnV...

tlut ta to be deemed raneeut to the examina-
tion

j aleo. if [of?l an attorney, cleivynun or
prieet, phyeicuii or oiseon on the same «nbject,
within the meaning of the laat three aubdiW-

l'««.°/ *J"* "r"*'""
">

;
* * Stat*- »8»».

I 8S4i (subaUntully lilce Cal. C. C. P f 1881
unamended)

; f 6545 (like N. D. Her. C. 1 6704)
'•

fhi.^*- ^'- "»*• » 3<" (like Cal. C. C. P.
1 1881, unamendM) ; rt. 8t 1898. No. 30 (" No
f"t^l,°!

'?'"'?;• o' the goepel ihall be per-
mitted to teetify in any court in thi» 8Ute to
statemente made to him by auy person under
tneeanctionofareligioueconfeMional"); M^urt

. ,«?'•'•• "*^' * ''»''4 (like Cal. C. C. P.

I mm!' »5,^«n'l«l): I 8»«0 (quoted ante,

f-^'v«?- %** 1888, I 4074 (like N. Y.
<^. <^. r. 1 838, adding " without consent thereto

3364

I t58»(like Oh. Rer. St. 1808, I 6241).

err /12"'//»1 * ^~'"'' »» '«• M'. «* N. W.
177 (the defendant met th« minUter on the
train, and communicated hi* etory without any
P"!I*T.?' obtaining advice or aaaitUnce : held

S?J •'r''3'««J^>
• "«. P~P"« »• 0«t*«. 13 Wend.

. V,
**? (•dmiieione " not in the couree of dia.

cipiine, held not pririleged).

ti,n
"^J'. O'llooley r. Bute. 68 Ind. 18S ; 1901.

Hill. .. Bute, 81 Nebr. 689. 86 N. W. 8J*8
(pigamy

; defendant'e memonndum of inatrue-
tione, given to a clergyman, who waa to com-
mnnicate to the Bret wife the reawn* rtated
tberein for influencing herto abwidan the proee-
cution, admitted).

'^

* 1880, Toomec' EiUte, 64 Cal. 609, 616
(a |)Tie«t s teitimony to a teeUtrix' mental eon-
anion juat before death, admitted, because
covering, not a confMaion, but only the t«sU-
tnx proper condition of mind to make a
confeewon '). Compare R. e. Hay, 2 F. A F 4
cited anfe, 12394.

'

noj}^' 'f^ " '*'>•>'"•"». 10 Rev. Legale
627 (under the statutory privilege in Quebec,
the penitent himaelf cannot be compelled to
ouclose the communicationa of the prieit)
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. , |2.19«

out r^k«.,„. tfc. j.,.,^ i« wtJh uC^S,^
''
'^r'"^* •-i

•»-«U«.i,.. with

Md luewry «K, b* v»ri«bl. «oordiLI!7K I

""*«'«rt»'''«bl«, will in ev.ry oountrr

P^ of th.!, ch«i,t.r in oU..V ,"1^^. M„i !l
°/"'' "'" """P'-'loo of the moJS

r.iigi.>a. duty, .nd .,.n wiThoutC.^ i't
,""'

"t"^" «' """ »«" " ^U

Mdint.Uir.nt oonf.«K.r, to furni.h .uoriSo*m.t^oa « , n "''"J"'"'
"' ' "»•*"•"'»'>«•

the nUN.U of juMio.. 1 ,„,«, b- „ani,Un°T^Z^
'I'l render .»«,„tl.l «,rTice to

«J|»d. M. though ^iUt«I. «• J ;.ti . /til ihort ;
''''' °' ""'' ''"''^"''••' «'-

otb«r. M. though M yet not di.tineU, inl^u^.Uf^
°' oon»un,«,Uon

; or of .och

J.W^ to th. «m. oorrupt.d mind. 7hotrSr 1?.^ '"/ *•' ''^ '"^'" »"•"'•
to diMloM

J .. littU will h. gir. My .uch infZ^?^ ' ' "'»''•«>' 'now. better th«i
th. d.li„qa.„t. under oirc„,r.tInl^ ^^IrtZ^tXr ^^^ '•^ *" »'"' *"-'•»«<•" of
hand of th. kw. But, withouTry .^h dScSrl h

•*'"?
'T"''**

^-^ »»•• ««'«"'•
ol.nt to pr.w„t th. oon.umm.ti" of tb.lm«!.;.' ?•{.**='**• "»»•' 'h^l b. .uffl.
kind, U I understand .right.C not L?iSS„"^^^ • ' " W.rning.of thi.
h.». bMn giv.n Md would h.r. b..„ giC^n uSrSlf^'""'":^^'"'^ ""«•• -"'^ht
h.,. o^t«, a. p«,.nti,.. toth. «srxXubt:i^s:.^.'r' ""^'-««'-)

The propriety of the privilege may be teateH hv fi.» #
down for privileged communication. (at?§ 52851 TuT'"' l'""^^

'"''

nication originate in a confidence of aecrecv ? tm ^ ^^ ^°"" *•*« ^•"°«'»-

The ecclesiastical rules to be au™ LTT^^ •

'* " "" """""only understood,

tent cannot obtain alTol^i^nTut^Zlrr^'ZtSrT I''''
''' ^"^-

« open lepetiUon of the confession ; and thiT«ivt '"^ T^ ^^*''''*

that ultimate secrecy is not an assumDtkm 0/ f'h Y ^ *'»"^'^' •"'*^*=*t«'»

theory or in practice such L theTsT mu.V.L
con ess,onaL Whether in

ecclesiastical rules. In any e^eS thH iJT TT'T °' ''«'* "" *° »«=»««>

must be supposed to rest upon Se nSstl hT
.'"""" ^ *'"'' """"^

of each c««.'lhus. in effXu ^rCluS ZtT'"^ *" '''« °^«''''

.ubj«t only to an optional variation^ thTprTe^tTj^TT^ '^"'"'y'

confessional system as now maintained I„TL "^
r"^"*"^

°^ «">y ^eal

discipline of any particular cWh filr. • ,
'" '^ ""^ °°* ^. '° the

fidentiality of i^CnSio^e'lt^TST^ ?^^^^ ^'^ ^^ «°'-

whenne^ed/ -« far ^L^h^f-lltnttS^^
* In tha fnlli>»i... .,1 .1— .1 ' J

88«6 '
'

the Code of Erideno.
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would certainly, in some indefinite but substantial measure, be discontinued
and the penitential relation be to that extent annulled. (3) Does the peni-
tential relation deservejecognition and countenanoB ? In a State where tolem-
tion of religions exists by law, and where a substantial part of the community
professes a religion practising a confessional system, this question must be
answered m the affirmative. HistoricaUy, the faUure to recognize the privi-
lege dunng three centuries in EngUnd has probably been due to a reluctance
to concede this aflBrmative answer. The disabilities of adherents of the Ro-man Church in England and Ireland— the only church actually enforcing a
confessional system— also involved a disfavor to that system In the United
States these disabilities and that disfavor do not exist; they have now dis-

/fr^M" '*'®" ''"^^ *'°"®- ^^ privilege therefore satisfies this canon.
(4) Would the mjury to the penitential relation by compulsory disclosure
be greater than the benefit to justice ? Apparently it would. The injury is
plain; it has been forcibly set forth by Bentham. The benefit would be
doubtful. Even assuming that confessions of legal misdeeds continued to be
made, the gam would be merely the party's own confession. This species of
evidence, as already noticed in other connections (ante. §§ 2251, 2291) oughtm no system of law to be relied upon as a chief material of proof; for it
tempts prosecutors to lack of diligence and thoroughness in the investiga-
tion of the entire case against an accused. In criminal cases, it would be
impolitic to encourage a resort to this too facile channel of confessions In
civil oases, the ordinary process of discovery upon oath would be a sufficient
equivalent On the whole, then, this privilege has adequate grounds for
recognition.
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Pabt IV: PAROL EVIDENCE RULE
(CONSTITUTION OF LEGAL ACTS).

ORAPTBR hXXXV.

IWTRODDOTOBT.

PmoI Eridence Role, not a Role of
18400.

Erldeace
8^401. .«.«, uviuQuce noie.

Knle. deflniog the Conrtitntion of
ironr SnbdiT&iooa of the Subject

Parol Evidence Rale, a group of
I«8b1 Acti;

A. C««Aiioii or Legal Aon
(VoiDiriSS AHO VOIOABLCRCM).

and
SS405.

J 2404. General Principle; Subject, Term..

J^^""!?'.'"*"!,'
an/Exp««i1on.

^^
i 8405. Hiitory of the Principle.

1- Subject, Ttema, OeUveiy. in gmtral.

ImU^^T^"^ Subject muat concern Legal Re-

, *,?*?^; (*) Terms must be Definite- Term.

A^ty"""
^°''^'"^'' 0«=>">"^ voW'foVuS^

{ S40«. Ic) Act must be Final: (1) Delimrv
-^.pplied to Deeds; Condition."{wtenT/

Nejrbietem^.^i.."'"''^"'' " "'P"«<' -

Co&ti^-rJi^C^'SMX'S
^«b«eqnent; Assent of Third Penwn. ; sSuifai

wlita!"'
^*^' '*' P»W'<»«o».- "PpUed to

BoSa F?d. hSm^"' Wments deliVewd to

•PpliSd to WiMte/""*"'''*''"''-!'''-

3- Voidable Acta

(VAfr.i:T„r^—'o^r^o^".„,

§242b. History of the Rule.

1. Inteeration of Unilateral Aota.
S2427. Official Documents (SurveTs An.pointments, AaeMment., e«c."

'°"^*''' ^P"

Integration of BUateral Aota.
No Integration at aU; Casual Mem.

2.

a Iirtent and Miatake, aa appUed toSnW-ot, Tenna, and D^rnr of

m'j'*"-.- ^'"*"' •"<• Mistake, in mnenl-

J to li-^lll'™' ^-''J*"* of - Act; Intent

SSfdfey^'
not Known'to orT/u^^bX

toSr^nX-tife'iS^lJ^n'^- Known

Prfncipl'e
^"^ ''' Mutual Mistake

; General

BoL^&te^WalS'e'"''- " •*-«»«

f 2439.
oranda.

5 2430. Partial Integration ; General TMrt fo.

JUh. Sole Criterion", fc) A. i^%l"^Jf
Receipt, and Release* ; Bills of Lad-

^•ital of Consideration in a Deed.Warranty in a Sale; LuuranceWiu-

,S 2419. Samer(6) signing; Document haringBlanks, or capablu «, «„
Kame not aa a Signature.

§2432.

}8433.

S2434.
ranties.

S 2435. Agreomenta not to Sue or not b. Ft.

^"Tl'.Z
'".'"•" Conditional only

'

' *" *^''"

n»*» „ Agreemento of Counterclaim Set-

sSf«'^- ' Mode of Payment.
'

as sfc^ritv'^Sr."'?'
•" '"'" » "^^l Absolute

«sl« ^A ' '
Agreement to hold in Trust

^^1^2438. Agreementtohold*iAgentor Surety

$2439. Fraud.

nii?- J™'!.^««f«''«i Custom.

Rniii?
Novation, Alteration, and Waiver-Subsequent Agreements,

"aiver,

Hnl.'tIflH*"^*""*°."». Applications of theRulj, to i^mit or exclude • bilateral " Agi;^

,
Vp^TSTof'ttfcer "^'""^ '"•

ooo7
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thlSi'„„.f„"t""'"'"'^'= Whomu.tI.„Kiuc

a Intecratioii reqnired by Law. '

orii?**"'
"*' Common Law: ( 1 ) Judicial Rec

* a^M. CondMiv. Certiflcaten distinguished.

C. SOLBMIHZAIIOS OP LeOAL AcTg

Fmn",:
^""''« " » Formality; Statute of

s4c"al"e,,^r^
"'"'"«• ""^ A"'™'""' <"

iS 2456. Ot.'ier Formalitiea than Writing • a:»
mature. Seal, Attertation. R^J^^^f^^'^-

PAROL EVIDENCE RULE. [Chap. LXXXV

PUin
except

A iRTBBPBBTATIOlf OF LboAI Actb

1. standard erf ZnterpreUtion.
SWei. General Principle; Four Standard!-Popnlar. Local. Mntnif IndiridWl

^^'

Mi!!t^-.."'''*»*«?*^ "Witurbinff a

wSblneedi^S, ^PP'"»«»» <" ^e Bulet

apSly'"-
'^"«» -' '^'»^» »' ^^itj. when to

»r^niri?^"""»'^''*»»«u.ing; („Deed.

4 2467. Same: (2) WilU.

2. Sooroaa of Inteipretation.
§2470. General Principle; All BxtriB.ir r.-.^

tioS
Exception for l)eclM«ion. of Inten-

tii •
*""•= ^*»"^ "«> P"*"' Ambigni-

Dirip^on^""'- <"> ^"'•P""" '<>' Erroneoo.

«.ffiy 'WL^;'1^1?P*''"' '« "Rebutting

Pn*ndp?e.
'''^"«"«-««™"<">". AToce,. General

wflbf'"
*^'' '*PP«<»'i<>'' to Deed, and

^J^2478.
Sundry Rule, j Interpretation of Stat-

Introductory.

ties"; and this conditio^ oHhrLw all1 * vl' "'/"i'"'
°' *"^"« "^'^^^l-

ceda Two circumstances appe^rth^l.M 1 *^' P"^'*"'""^ non-

necessity for certain ZtTneSorLmpki^rpr^
^

their application, and, sTconrrh7t^foj;r.
'^"''^^^^^

in which the subject cannTwssiblv^? i''^^^
*'' " terminology

lucidity. With tLse^rL^r^^^^as nS^^Il' ^°'^.—^^
that the soK«lled parol evidence ruk T^Z,Z L ' "." °°* «*"°8«
obscurity which make it th« mn!! ^ attended with a confusion and an
Evidenc;. RatherTs i VutriZl Jrr"'^«^°«

'"^'J^' ^ '^« '^^^l^ fieW of

has actuaUy beenl^lrfrnLtl"^f1^^^^ "'n^' ^'^ "-'^
stands. What is chiefly neededTJol 7 , ?15 "'^^ness m the law as it

ing manageable its ma'roftlts^Y; ^i*"^^^^ ^"^^J^' "'^ «°«*-
aU the connected principles SlL p'h,^ , f

' '^ftematic arrangement of

accurate nomencCthi J IhaUtoll lb"'
""'' '''^°°'"^'

"^ ^''^P^^ «"»'^

usage and thus make intel^L dtu's^rpi'^^^^^^^^
'''"''"^ '''^"^'

rn^^ts^uiirsC;:/;— "^^^^^^^^

a^neration toLuIt;:rr^l7,^^^^^^^^^^
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treatment the object will be whil»« •

""^ *^*^

hibition does not bec^^e" /u'^,, /.l^
^ P-ed at anThtrll*

P^y when the counsel offer;r.>ovef.Tt" r„^^^ ^'—^'"
wwe, any rule of law whatever miZ i« J ^''^ evidence" of it; other-rulmg (for example) that on a plero/^Ll^nf

"'*'^- *" " ™^« °' evid;nc« JevKlence of the plaintiffs inaulSl^ftZ '° "" •^*^"'' °' ^^^tte^. n^legitimate progeny of the law of eSll t^-
""''^"*^' ^""^^ becomTthe

evidence for rulings of substantTveTawT
''" ^'"P^nient of tems oJpresentation of the latter inT ou«eV^ triT"

°'
*'l

'=°°«'^°' ^^^atLwg of the profession, and has been «lL^^ ' " "° «'«* ««<! natural fail

"^~ because somebody spoke or
..

' Except, Derh.«iL tj,. ..., ... " r vr

• 1903, Arch^lrf r
P"?"™?. question.

Co., 125 Fel no PaIcom" ^^™ " "iw
«>>d better Tjew tL mr^v"..*" '^.« '°<^«™

not of «Tid~L Ct „?^'> P«fol U a rule,

"og the contractual act, of which that

Tn'ol^r '':^'±'
7^T' ««'-(? in «rol or

ProfrssornayeTe,S- °° P"? '• C6mpa»
Tr^tise. p. 390

"P*"'*'™' "> Wa Pielimin';^

of ' verW "°^,S:
*° '"*'"'™ «>« i»Pn.p«r u«

fomer"^ifir,T„7^»"''ith..o^l..P*7h:
written or onUj th^ uSf, ^ *.°'^' whether
whether wordrjriSSiJi'^ ^^^'' " 1»ken,"
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acted other than in writing, or is now oflfering to testify oraUy— that im-
pression u radically incorrect When the prohibition of the rule is applica-
bte, what u excluded may equally be written as oral,— may be letters and
telegrams as well as conversations; and where the prohibition is applicable
on the facts to certain written material, nevertheless for the very same trans-
action certain oral material may not be proiblited. So that the term "

parol

"

not only affords no necessary clue to the matenal excluded, but is even dos-
itively misleading. It must be undentood to be employed in a purely unnal
ural and conventional sense.* ' uuuakr

(3) There is no one and undivided parol evidence rule. There are at least
four distmct principles or bodies of doctrine. They concern a common subject- legal acts—

.
but their content and details are separate and distinct The

case lies very much as if we possessed one term " action " for all the various
forms of remedial procedure. It is true enough that they aU may be lookedupon as mere species of the general notion of a remedy, but it would be by all
conceived impossible to discuss the details of mandamus, certiorari, injunc-
tion, capias, replevm. bUl in chancery, action on the case, scire facias, sub-
puna, and the rest, with no better word-materials than the one word
action Yet this is not far from the impossible task which has been

attempted with the term " parol evidence rule." There is no one generaU-
- ion for that rule,-at least none which has any practical consequence.ih^ four general groups of doctrine which go to make up the whole have
each a separate set of rules

; the chief problem in their application is to ascer-
tain which kind of rule is involved in the case in hand, and to keep one from
being mistaken for another.

(4) The parol evidence rule it not the only rule which concern* the ute oftm«««i <A,«^,. There are several other rules, with which it has nothing todo, that have also something to say about writings,- the chief of which are
the rule about Producing Documentary Originals (ante, §§ 1177-1282) and
the rule about Authenticating Documents (ante, §§ 2129-2169). These are
rules of Evidence in the genuine sense, and the term "parol " is often nat-uraUy employed (especially with the former) in discussing them. But they
are of no kith or kin with the Parol Evidence rule proper, as here involved.
t.e. the rule of substantive law. Their difference from the present rule is
plain enough

;
but the false nomenclature of the latter has sometimes caused

a relation between them to be suspected.

(5) Finally it needs to be insisted, in opposition to the popukr and natu-
ral view which tends to thrust itself forward at trials, that a writing ha, no
efficacy per ,e, but only in consequence of and dependence upon other ciroum-
stances external to itself. The exhibition of a writing is often made asthough It pos-sessed some intrinsic and indefinite power of dominating the
situation and queUing further dispute. But it needs rather to be remem^red
that a wntmg is. of itself alone considered, nothing,- simply nothing. It

phiJ^°'Zte![^l""JL^..*1!L,^^'°*''' *??' to "8eJed contract," in Brigg, v. P„.I>nnw written parol contrect, lued u con- tridge, 64 X Y 357
3370



ff 2400-2478] GENERAL ANALYSia
must take life and efficacv fmm „»i, ,

*
^*^^

th«e f.cu. ., it. c^^'r'hatrX':^,,^ ^^;t owe. ita birth; «.dM their creature ha.. OrantinfflE-J- ° ^ '"'°*" """^ considered
brought home to anybodr^i^^ act' WalT''^''^'^^^'^ «»"''»-«»
material.

? Was it ekwntial to the trlL^^n ^"' '° '"P«"«^« °th"
It apply to

? These a,* questions wSl!nVK«^^' '^^™*^ °»'j«'=t« doe»
away from the writing ^ o^r^I^^^JZ:-^.^"'"''''''' ^^''^""^ J°«W°g
cacy of the writing is merely hyStiL^^^ ?h

^'^ "" ""'"'«'«* the eftU
•toelf It hangs i„ niid^ir.LSwe orLlf

^''^ " °° ""'8'° ^" »»»« writing
of other facts has been buUtT^ So faT a^r°'*' ?'" ^"""^ '"""^^^i"^
c«raed with writings at all itconcer„7fi.

^*. P^'^l-evidence rule is con-
the writing and other data, nd it^i„Sf!! n"""" °* *^« "''''*^°'' between
and available for the prope; «!« o tE writi^l "ff ^'" ^""^ "^ --"^ial
understanding of the rule if we dkLT wtoL ^l.T'^"'^'*

*''^"' *° * ^

falsely attribute, to a writing some Ztic Sl^ a'
""'""^ °'*"°° *hi«J»

In short, then, (1) the MrolTvS fP^"*^*°*^ """^ *"*on>at«m.

(2) norisitonly;VuWtCri'%7'' ''""^ ' '"^« °' ^^i'^^'^ce;

« It all of the rules that conceS d he^SJ' " ^'^^^^'^ ™'«' ^^> °"
involve the assumption that a writin "1^ T ".'T*'°«= ^^^ "«' 'J**' it

n:ss':ii:t=cr^"-^^^

-

effSlr""xreltri"d"effeS ^r*'! ^' '^°^-* '^''-g legal
effect is therefore a questTon^flnl .

""'^ '°°*^"*=' »« ^" ^ given leS
law. Leaving asidetheS o cSrSdT ^^^^^^--ta oS
State and individual) and of toSTwhi^h ? ^"^ T* ^'^^ '«l»t'°° between

B« there «, .!„ een«rS„°CZSj7"^ •"•"ii»8totb,e„bj«,t

.._ *. T*""* » » very imnortanf „i... .< _ . ...,., There i

"'""turoughall
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the vaneues legal act., and must therefore be analyxed and discuwedin union. Thejr principles, when applied to specific kiJrof acta usn^give substanually similar resulU; and. when they do notTislSZjjspecial circumstances caU for local variances It i« thlylt ^ Tf
solve these problems adequately Jj^Ziy o nfon" kSd ofTt

'' "^

they donotpecuUarly belong thL.and'^o not XthdrS^^^^^^
one variety. For example, whether a mistake due to sii-nh^ a do^umrt un«ad can avoid the effect of the document is not aquesUon solvabksepIrJtelyfor deeds, wills simple contracts, and negotiable instruments , it isrq^e^tton

Whether an ond promise to give money, made at the same time with a writ-ten one. is legally effective, is not essentially one question for deeds anoTSe^^r promissory notes, and another for wills; whatever variation the^ tsmnlt

CI „, I
^

f
considered to signify the lawful money of the UnitedStates or the money of the unlawful Confederate States, is the same kind of aquestion for bills of exchange, for ordinary contracts, and fSwrnT- a ou ^tion of some general principle of interpretation. Even when the answertdifferent for different kinds of acts, it ajpears in all ciesTs a valuon from

ZIZT '"*™f-
"^'"^ '" *" '''^^-' therefo^is r.^t u^rrone head the principles common to all legal acts, and to take accoSof the

SLTr;/:"^^^^'^"^^"^^^" Xhisls whatthe -paroiri'"

of lir£Srm '^ p" ^"P^- ""'^'"8 ''^^ ^-' P<««We elementsOf every legal act: (A). The Enaction, or Creation, of the acT; (B). ite Inte-gration, or embodiment in a single memorial, when desired- <(^ ilf^^
tion. or fulfilment of the prescribed forms. Iny andm)' iS'^J^lTT'
LTT^'Z:':''''

"^ ^ ^^^ «^^™^' objecte'affS by t ^TfZ'
Ind t^e S'tr'Tr"""'^ '"^"^^^ ^" ^^«^ legal act; theird

«,I^fJ^^
Enaction, or Creation, of an act is concerned with the question^hsther any legal act at o/f. c r a legal act of the alUged tenor. hrbLnco^

ZZZ^' ""'
i ^'^^T'""*'*^'

"^''^'^ '^' circumsLces attenlgtte c^
2Zs Xier""'^r °' '"•""''"*«'• ^"'^^ *^« fi"t head !4e tSS .T w * "^'"^ *' ""yt^'^g i»°« than a preparatory draftwhether It has been completed by delivery, whether its tenorr™i7iud«dby its actua words or the intended words, and the like. Under th^ Sndhead arise the questions whether it can be avoided because of Sstake fTdor duress, affecting the motive leading to its enaction.

'
^'

ort2wi°*!^omrn/''r
'""''' '° '"'^'^^^ ^' *" "^ ""^^ ««*-"«or memorial,— commonly, of course, a written one. This process of iiite<r«tion may be required by law. or it may be adopted volunteX by heSror actore

;
and, in tiie latter case, either whoU or partially Thus the auStion m Its usual form is whether a particular docCent 's the oL deeded
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by law to be the sole meuiorial of th.. «.* u
w«a intended by the partie8 to cover ceSin'-uhr " 5

P*'*^""^" •^«'"°'««t
them and therefore to deprive of iZuS^, n ^i

*" •*' transaction between
C. The Solemnization of theIv^ f *'''"" "*'»" utterances.

;- to attend it in o^Tr toS e leTe'Sc''' ^T"''^''"" "^-"^ *^
tion of some particular subject in the Lw £"

"*" '^*''>» ^<^^^ a ques-
mality required in common for 111 acts Tht'Tf'''.""" ""'^^^^'^or-
«al. registration, and the like, are ess^tial J^r T"""'"

*" attestation.

Writing is naturally the most iZrtZ a^d 1 T" ^"^ ""' "" "^'^^^ ""^^s.

quired formality. The resort Z^^T ' ''°°°'°" •"«'*°«^ »« a re-

Integration and somet'rs of SoreSr^T'"r ^ «"» •'"'^°<=« "^
the other.

5>olemnization, but either may exist without

in Se^rLt^TSXlrentrel^^^^^^^^^^ "^ *'
'" -'-«' o,JecU.

terms. The wonis ofX, a'" are 11^^^^
°'

u";«""°"
^'^^'^^^ by its

indicates the xternal objSl whfch The iV '^'"^"'f
^^ ""^''^ *»>« »«*»'

of land or a barrel of sugar or J^n Dol tL I

'\'''^'^^ "^ "ffe^t- a parcel
these words and theirTc^sTbie obwT, Tv^^' . ^heconnection between
the terms of the act canTgivenle ^ffSr.^".'^^^^^^ ^'^re
process of Interpretation the ma^nl ! "P^"^*^ ^^ ^^^ Parties. In this
to be adopted and tl^d^ulZkZTZT/'""^ *'^ ^^"'"^ °^ ^'^^-'-S
For these four element il the rth^r.'"!

"^^^^^'^'^g that meaning^
other.- so independent, indeed tS fjT'f"" "' '"dependent of each
tory; and the chief inh;re„t dUuftv hf T'^'^^^^^
necessity of distinguishing wh^l"S"*''2i*S.^^T^^^ ''°'° '^'
involved.

^ element and which principle is really

substantive law. instead of ev dete butTt
' " "

T^^"*;'
^"^^'^^ °°« «'

to many particular branchesTthe UblnZf""
^T^t^^

"» "^^^""'^^
arate treatises would suffice for a rrln . ,

• ^"*^S "''"rt of sep-
example, the statute of fre^ds"ithrm!!?"?'"" .°^P-'=«dents. For
doctrine of collateral agreeme'nrs 1, 1?T^ °^' " ^^°^^«d; and the
doctrine of ^j^take and'^fsreptselr^^^^^^ "."^'t"'

instruments, the
the doctr^neof judicialrecord/aTurr^^^^^^^^^ «' contract,

applications of the principle would 3,.!»;," "^ ""'^ numerous other
more scope than is appreuriaJ?. « T^ .

"' ^^^"^ '='°'P^«*« exposition far

purpose iiTthis ZpTSZUL. "'' "P"" ^'^^ ^"^ °' «^ice. The
tionVof the princilTaid to e. .^

'n systematic form the various applica!

particular topics whth have hTrrb^ "' "'"''
'l**"" ^

necessary those
the law of e^ence ^n,''::o)tZ,^::ZT:f'

•"^°"^^' " ^ ^^^ °^
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A. CkiATiON OF Legal Acts
(VOIDWMB AND V0IDABLENI88).

legal effects in civU relations other than tort— may be analyzed from t«fpomu of view. With reference to ita W. it involves tht eleLTta^!!H8 Subject It. Terma and ita Stage, of Utterance. With referenSto the

.TdXllr "' ""' ^"^ '^°"^"' '* ^"^^'- ^- «'--^. Voliut

1. In the former aapect. it ia clear that each of these three elements raisesXU own set of questions. («) The act must be jural, as to its mhj^t Thuson the one hand, an act which concerns merely relations of courtesy, or dutSof morality, or other non.j„«.l subjects, wiU 4eive no legal effects O^Zother hand, acts which concern tran«,ctions prohibited b/some poUcy^law

rt/S ^.**^^"^°J
?'"''"«- ''^" ^'^"''"y ^ ^'^ without legal effect!(J The act must h^ definiU as to its terms. This excludes all a^ who«

m nt ''withi"n°th'^'r'r;r"^'"'
'"^^ '^'^y "" >"-P*W« o' «°Wment. With n these limits, the terms of the act will be whatever the actorhas used, ic) The act must be;?««/ in it^uUerance. It does not comettoex^tence as an ^t untU the whole has been nttered. As almost auTZ^tent transaction, are preceded by tentative and preparatory negotiatioiT^d

because until there has been some finality of utterance, there is no act. Thenecessity for a delivery of a docnment, and the nature of a de ve^ are h?rethe most usual questions in practice.- These three elements tSn^ allessenual to any le^l act. and no others are essential to all Cl act"'

F,L«- r' "^'^'
'' " *''^' *'»"' *">«" '""''t ^ both Volition andExpression

;
for an unexpressed volition would receive no legal effect L anexpression without some sort of voliUon would be equally igforS B^t tie

ifTiT^ '^ "r"°" ""^ °°* *^"««P«"'»- and'thus'the ul, ^lul«to define the relatu^ that muH e^t between volUion (or inUntZa^
the act legally effective. For example. Doe and r4 go through the form o5mamage. Doe secretly intending it in jest, but Roe seriously f here the11Sz r :rrr* '"' "*" ^ ^^ ^""'i-

•
-^ich shaii ^vS

tZorZJ" Zl h H «''r^--'i«d°««« -rites in a contract « fS»t-stead of «10, and hands it to Roe ; here the terms, in expression are differ-ent from the terms in volition ; which is to prevail ? Agat dU^S a

hL ll f , I
?' '" ^^P'^^"""- that is. in outward appearance_ therehas been finabty of utterance, but not in Doe's volition

; shSl thelonner o^

n the H . T" '
""^'^ " '^' "°'^'^-°^d '«g^J P-Wem. ine^lrfrcedn the lustory of every jurisprudence.- the problem of the comwti fon iTtween the external and the internal standards, the objectivf̂ "trsuSJ:;
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j.
J.

not whether the leg.1 acTrhlTl b^^o^'^'*^^^^^
'"^ twoele^enU.

wh.t «,rt of volition i, .uffleient in orSer to Jie1^. ° ^" "^^^
ffven exp««ion

; and this mu.t depeS more
*
U

*" .'«'Pon.ible for a
different epochs and communitiesTd inSW ktT '?7'"» "P""^""* '»
modem teat, for bilateral acta, will be found^l?? °' ranaactiona. The
cate some relation of rea«n„-h^^^ '

'"**' '"" uniformity, to predi-
.tandard) betweTth outw3 e^ZZT'J l^^^ ""^ '""^ imuS?,
in bilateral acts the juatSc^TZ11 ^" '"''""* "°"*^°°

^ »>«««-«

commonly occupied practical h^vrndLTi, I
''""*"'" *'"'* '"'^« ""^t

the utterance (anu. § 24H i?3*'r ^^.1*^" *•"** *'' ^''^ fi'-'^'^y «'
mtent and expression (anfe/s vi)^^,) O I 1

correspondence betwi«,n
document is essential and d^hivVSh.^ t

* '^'^"^ ^^^'^y «' "
aUowed to overthrow the ouTwarf a?t

*° ""^-"^^ i»fe»< can be

tofHa?n^LX^l?^rmJ;rr^'"-
throughout all. is formalism -a chl^tTw.? r^^"^' '^^ ''t«'"J««l».

effects upon other parts of tLe l^^^'Sszt?^',:^^ r'^"
'° '*"

kept m mind, for appreciating the trad.>L! ^"r*/^^' ^815). It must be
has had to struggle

:

* traditions against which the modern law

':p^^r^i.^^.tt^^£^^l o^ «?"-ic PHvate Law. I. 70. 74-
be to th«n but a buried treMu^rS SrL^lt f »°». P*""!'* their 1.;, u wouW
form for it. own «ke, and b«»^«; TxtZt^^T '°™ '' ''^" '»''• The; rewrt to
not in ttoaght pnt our^elClJL^ to tt^t Z:':rr'Zr*-. J" I*-

*^*"« « --
dommatjon of form is too apt to appear mLw„i *"'«"*"''«1 dewlopment, this .tiff
'"I. Bat, when the«, thing;p^S tj!

"
°'f

"'''• ^1^' "^ "»« '"» «e«iw of tte
Frankiah period i. the flouSw„;S of thT.™W '"•^'' *°'"'"'' *«"»• • • • Tbe
mendation, the «rt of pl«:i„g theX^d htd!^^'""^^^""' « "-e prooes. of oom-
hand. o the lord .ymbolize.^he suEion to thJ ttd'T^

"^
!k*

"•-' '" *•«» "P*"-^

^f»r,"), symbolizes the surrender of claim to the trt^fi^f
"^"""" <'^'"^9<'tionem

t^ig and turf, the delivery of seWn of Und th! 1?^ ' **/"'P*''y' the handing of
the taking poMe«ion of chLh and chape? tl.ewidC^'°i.°^'l''"-"'°''' °' »^»-~P«.the oak on the bier or the tomb of the d^cllLrJurb^n^fk°*

'"^'"^ "" hou«^key »;
mamage^tate to the husband's creditor Tk^ husband, her surrender of the entire
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WriUnf U tiM swora «Minj o( aU lynibolie rtpiwmUtion. A pMph who do not write
iMl tlM DMd of making tbo law vlaibla by tstonial aod ptrMlrabk) iymbola, and thmbr
of providing upreMion for aote ami roUtiona a* lagal aote and legal rolitiooa. Bnl aa Mon
a* aeU eoma to bo pat into writiiif, thia fomaliam bMomaa flnt a luury , Umb a bwdMi
andflnaUyiaropadiatodantiraly."

' • "«»w.

The peniitence of this formalism, however, even under the regime of writ-
ing, is equally noUble in the Hrst stages of Anglo-Norman history. In iu
present relations, it has left its mark in the technical rule concerning delivery
of a deed

:

1895, Sir F. PtHoOt, and Proftiw>r F. W. AtaUUmd, History of the English Uw, II. 8»-
H«, 190

:
" [In Braeton'i time] a Urory of seUin either on tha land or witbiu the view was

neosMary. Until looh livery had talcen place there was no gift; thera was nothing but
an imperfect attempt to give. ... But this change of poiteeilon and the accompanving
declaration must be made in vary formal fashion. ... A knife i« produced, a sod of turf
is cut, the twig of a tree U broken oil ; the turf and twig are handed by the donor to tha
donee; tbey are the land in miniature, and thus the land paMet from hand to hand
Along with them the knife also may be delivered. . . . When, under Roman infloenca,
the written document comes into use, thU alio can be treated as a symbol. It U deliveied
in tbe name of the Und

; the elfeetual act is not the signing and sealing, but tha delivery
of the deed, and the parchment can be regarded as being as good a leineeentative of land
as a knife or a glove would bo. Just as of old the sod was taken up from the ground in
order that it might be delivered, so now the charter is laid on the ground and thenoa it is
solemnly lifted up or 'UrM ' (Itvatio carta); EnglUhmen hereafter wiU know how to
levy a fine. ... The written document, which few have the art to manufaotare U n-prded with mystical awe

; it takaa ito phwe beside the /ittuca. The sot of setting ona's
hand to it IS a ttipulatio ; it U deUvorwl over as a symbol along with twig and turf and
f[lOT0>

Thus it come-T down to the succeeding centuries that the technical and
unvarying symbol of finality is a delivery of the deed. "Delivery," says
Chief Baron GUbert.in the early ITOOs,' "is necessary to the essence of a deed,
and the deed takes effect from the delivery ; so that unless the delivery be
proved, there is no perfect proof of the deed." The first signs of flexibility
are seen in the concession that a prepared deed (an "escrow," or mere scroll),
placed in the hands of a second person for subsequent handing to the grantee]
is not yet effective.' Yet even here the formalism— now becoming dead
bflik— encases the rule, and the requirement of delivery is merely made
abstract, so as not to have inherent connection with the maker's own hand.
This concession, moreover, is still refused for a draft deed placed directly in
the grantee's hands in anticipation of some future event which shall make it
effective

;
there can be no escrow to a grantee, it was said.' At the same

^ Sth ed., p. 99.
• 1482, Y. B. 10 H. VI, 26. UUr, the rule

comes to be Hnalyzed and philosophized : 1523.
Y B. U H. Vllf, 17, 6 and 7(Bridnel, J. : "If
I deliver a deed [to a second praon] to be deliv-
ered to another (third penmi] as my deed, then
if he Ukes it [from the second person] without
delivery, though he has the deed, he will have
no action ; for in these cases the act which

3378

makes them perfect was not accomplished nor
performed ").

• 1812, Thoroughgood's Case. 9 Co. Rep.
137 (" If A makes a writing to B and seals it

and delivers it to B as an escrow, to take effect
as his deed when certain conditions are per-
formed, it has been adjudged to be immediately
his deed

; for the law respects the delivery to
the party himself, and rejects the words which
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vogue of Coke', end SheoMrf'. IS^tin!? kT T"' ""* ^'^ tuthoritj and

trp,og««ive";«s?r^dTz °birn";i"i'r'^ p™-"-"'/
to repudiate thi. l-t «lio of prin.hiJTfom.Cr''

'" '"" ""^'" "»«

.Und..' .wort. «rt. th. b«Sr.nd to^likT I : '"• "' °"* "''"*'• '»»• "<»«>

•lone by iu .mtern.! ni.Dl/«tatto« „T.t/!I^« ' 1^ Allth«t«Bi,„ do* Ujud«d

until then the contents of the dwTent «fr« \ ^^^ "** ^^^'
'
'«»

trotted on the pri«,ipl. of\^iX,^^^^^ '^'t«?°
o* «••!>««.. i.

to th. .poken wort. If ho h- ««I. Jb, f«inS^'.;ill J^ ^^ " ^"^
ptoeh."

»wuiy aiiennoo, «tiU ha cunot oortvet hia

»nd pecnlikr worts, not eaar to nmmm\»r^tl .

*"• '" "*'•"«« hm«u«
'failed in form oriorl'7h^ZkT^ort^„lT.^r"'i "^^^^ *''** " ""'•' P^
hU hwd more than r«,u^ bv th^ «Z!! ™ *^

^S!"}'
"' '"^S"' •"• """^^ <>' Wted

palm.orWled to pST^.^tnXLro"^';^*'^'.
"»' ''°''' «'^^^

belonging to th. oith, ««.^ngTL t^^" J""'''* r^^"''
tW-P •"<» «!«

ha. lo.t hi. whole caJw • • ' «> »»• t™»J «ode of th. city wh.n done by pwol, h.

"rToU'^:X:::!i^^JZ^^S^^^^ ^"^^^ Law. r. 100:

^er»„.„doonducth'^ow„c.n.inhTo?n•:;r°'^X'rm,X«^^^^^^^^

will mtke the ezprcM drfireiy to the Mrty opon

•red to the pirty biniKlf a,u escrow .nd whereto a .tmnger
; . . . when it U fin.t deUyered «OU IT 18

•877

•n eMrow, though to the party himwlf, it i,

?o™J^' " ^ "•?' '" <''*^ until iTbe pe"

•poken by the obligor purport that it shall not
i'S.u*'^' '* ^ •'e" " "not • >

I aSfm'i mS.*"
•""^«"-.

«
2*08.
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pwwo • word!, b«t la eimr thai b* aw* Imm • -^ ai ..n « • c, v^
'""'

P»rt»|. Um main obJ«ct o( haHac • [l«torioB2] Zute to^ !S^f^^" ".• '

ment of ple«ling.. a« .t«,wn .long the .UtuU-book from 1341 to 1711.. .„d

TthS/ZltS "7 »° »? »•«>«»• Th. pTstofnce of the older notion..

LL./.k'^'^^ ".*° ""^ utterance., i. «en n»rkedly in the .tniggle•g.in.t the modern doctrine of interpreUtion.» for the ••meaning" of wSband the .ntent " of the .peaker we« not di.tingui.hed. and bih .Uke^.uppo«,d to be determinable from the utter^i w?«.. alone. -The ,«nL'd.ign.HcaUon of the word. mu.t be expounded by the Uw." «Oand - the^nUn^of.B»n i. uncertain, and a man .hould plead such mtter„ i. or .^Iv^

^zz of wis" "«,'''*'
r*'"*

*" ^^ p"-"* .ppt;t"„ to thTLi^taken u«e of word., modem poUcy confirm, primitive tradition in bindinira

party ha. taken at their face value; but thii i. a rationaliajd rule and fiill.

wnung. That a man who could not read had Malad a H<v..,mo„» ™i.- l u j
been incorrectly rend over to him. wa. ^ZX^J^ZTm^'^^t
ZZr]T ''" "^^ "-''"^y" ^*' i^ »n.emtrilThi a.

;*
the mas. of the community could not read, this rule i. M«n fTL -> ! fu

rule » m form l..d down for "lay people." that i.. tho!e who wfre not

vol. If, p. «6Si t«n.Uted. in 18717 i"th;

^•"."•/°'- 21. pp. 23 If. i «print«J .'n B?u™-ner . For«J,ung«n i. OMchichte dea deutwhen

Lii; u^T""? 'i^'l'* <"»*)• 2«0. ai«)
: Pro-

HechU (1885
: I, 45) hu alio Mcutely tnalywd

It
;
««.!«, Prol«w,r Sifg»r, DeutacL Kechw

ge»cliinht« (1895), p. 648.
"""""'"' "«"»»

» S^''f'°"*' Comnientariea, III, 407.

» 137., Y. B. 44 Aas. 30 (here the gnneral

S378

wh«d . thmff U to paaa ft«u thoa. wK have

to U f^H,"*".«*5"P* »V •'•^W. «>••• oughtto he » radina to them ; . . . it would be«r»
help h.m. for It i. a prin^le of our law, fi^^H dolu, Hnntni patneinantur ; . . . ,na forthe reaaon that the law does not fawr fmnd or

la^^V' .'V'?''" •'*» that no one aSTl
"

prejudiced by hi, ig„o„„ce and error ta hia

the other thlut nuilut"); U2% yHBL B I? V
15. 8

,
14J4, Y. B. 9 H. Vl. 69, 8 (ho, itSig,'.

•'CT' "'.•"""', "J^bted. on the ground t&i

ha'nd.":? t"h"e'7nW "" '•""^"*' "»
a



low.
:
At th. time of tU Cwaawt fh.T J****

^^ •»»«''«»t lu f«I.

"<«;«u-icliT,,yofr^nX hvV ? "* »°«/ »«n"ctioo. .till ky

•tot«l. to b« p«v«i. i, n«Kl MMThv IT' <!
"" *•"' "°»« »»>• '•« orally

only • minor p.rt.M It wm^m nS' **"" ^f?* <»' ^'w anting played
P<«y could fZ th. wriu'g.i'':Utr ,riTl"''''^*"

•'^ *'»«»^' tJe
l.«d; it «o«W not be «, refd^r, to him c^l^" "^ T' *° •»'» »>«'<"«•
procdur. the word, were not iStten on th. "^^ ^''^^ ''^ *''•= »'««Ji'<<»"l
after fom.l delivery of it l^rThe mker 1 'llf k'^V'^J' '^ •^"»« «"
come, into geaerdu*. for .«tLruo.S dim ;••'{

*''f
"^ »»>« -1

7"1°»»<»; -nd the other ruireroJr.?rK/ '**"' *^*^«' »«<=*"»•
•h.ll be indl.pnuble « repre«ntin7the ^V?.! / **"?" "' • •^'«*' ^"ti»«
in.nt. however, begin, while th^Xtmul^ttT'^'''''- '^^'' '^^^^'oi^
mte. They have .eal., «.d can n^^bind tLi^S'

community .« .uil illiC
th. «.]. yet they o«,not read what thlv K.r r*?

"''*"P"t«"y by affixing
by . .e.1 .tolen and u«d by the thW" tJ^J "t ^I^J' "• •-•"> bound
di«tely raiw. the prewnt piibleL .nJ

«=p«»b«nation of rule, imme-
•equence. Hence. almct aTtle viJv ouSr"*" '"^'u

" "' ^^'"""^ con-
not being a "clerk." i. not bom.dTv ,? '

~'""' '^' '"'« »»«» « I»ymw.
neou.ly read over to Um by .„oL tT^^'-.T'*'^

''^ '»'" »"•»•"-
P«ol evidence rule thu. .pi2«r«U^Xll^V ''"='""* P-* "' ^h"
contempomy con«^uenceTtJe other^^ l?'!?!"" f"*

' P"«='*'*"y
».k«g the term, of the document indTpuSle « oVh

™':
^f^'

' ^^^5)
Had pnntmg come into qm a centnrv 1. i It '""^ •"*'«^ trvn^iction.
of the community thu, earL cSot'mL"". '*

t""
""^ ^'^ '^' ^'^

not have ari«,n. A. it wa. the^.^ ^?*"'*^' *'"' P""-* -"le might
Perhap. in the earlie ^^i the^!;??"

'^°'°'' '""'"'"^ ^Y »be 1400.
fraud by the other part^ the d^ut^If

°"
J?.*"^"'*™* '* »» in-tance. o

judge, .uggest tharthey hld^^^Sih 'f"
"'"^' »««^ ^^ the

advanced .y.tem. But by theS. !? '°°^*^K ^'^ an alien and more
"«d% by a .tranger IXX 'Z to tK*", '" *1 """^^'^^'^ ^''"^ '^ '-l"
'•;eu -.nmg U whethe^r ^be^^1 irbTtlid":.'^ rthr^",^^^
" "To til

Mca UMd for

i.«.« ***•• "•'"' "^ P«rt rf th. hiitay

«- *»", M. 608, 880. repnhlUh«d in W,
3379

Common Law! 27? "Ku '»i.."'»i'
"* "?"»••.

(66*). .bout isw.'-A'lliS' °' ^'''*»
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read while void as to the part falitely read." For literate persona, there

seems never to have been any doubt ; and the doctrines of mutual mistake

and the like (poit, § 2417) are the product of equity and modem rationalism.

1. BnbjMt, Tanor, Delivery.

§ 2406. (a) 8n>|*ot moat oono«m Z«gal Ralatloiia; Tranaaottona of Jaat,

mandahlp, Charity, and Pratanoa. Conduct which is to be given legal effects

must be jural in its subject {ante, § 2404, par. (1) a), i. e. must concern legal

relations, not relations of friendship or other non-legal relations.' The father

who promises to bring home a box of tools for his boy is not bound in contract,

though the same promise to his neighbor may be binding. The friend who
promises to come to dinner is not legally liable, though he who agrees with

a restaurant-keeper to dine there is imder a contract of liability. Barristers

could not, as late as Blackstone's time, recover for their fees, because the

client's payment was theoretically " quiddam honorarium" ' t. «. the transaction

was looked upon as outside of the field of legal relations. In all such cases,

therefore, the conduct is legally ineffective, or void. In the traditional

phraseology of the parol evidence rule, then, it may always be shown that the

transaction was understood by the partie^ not to have legal effect.

Ordinarily, the bearing of this principle is plain enough on the circum-

stances. It has been judicially applied to household services reTK^nred by
a member of the family? and to a writing representing merely a family un-

derstanding.* It is of course also applicable to the sipuature of an attesting

mtnessfi When the document is to serve the purpose of a mere sham, this

principle in strictness exonerates the makers ; but a just policy would seem
to concede this only when the pretence is a morally justifiable one (as, to

calm a lunatic or to console a dying person),' and not when it is morally

" 1528, Y. B. 14 H. VIII, 25, 7 ; 1682,
Thorooghgood'B Case, 2 Co. Bep. 9; 1615,
Pigot's Ciue, 11 id. 27.

i 1811, Lord Stnwell, in Dalnrmple v. Dsl-
nrmple, 2 Hagg. Consist. 54, 105 ("It is said
they [marriage engagements] must be serious

;

so surely must all contracts ; they must not be
the sports of an idle hour, mere matters of
pleasantry and badinage, never intended by the
parties to have any serious effect . . . [But] it

u not to be presumed a priori that a man is

sporting with such dangerous playthings as
marriage engagements").

* Commentaries, III, 28.
» 1870, Bundy v. Hyde, 60 K. H. 118, 122

("The relationship of debtor and creditor de-
pends upon the simple question whether the
parties understood that relationship to exist ").

• 1S72, Earlew. Rice, 111 Mass. 17 (husband
and wife signed a document providing that her
land should be sold and the proceeds handed to
trustees for her life and then for her children ;

her land having been sold and the proceeds

S'ven to trustees, it was allowed to be shown,
r the wife, that this document was mode be-

tween husband and wife merely as a memo-

3380

randnm of moral obligation, not as a legal
transaction).

* 189S, Tombler v. BeiU, 134 Ind. 9, 14,
33 N. E. 789 (that a name indorsed on a note
was signed as witness only, allowed to be
shown) ; 1898, Isham v. Cooper, 58 N. J. Eq.
398, 37 Atl. 462, 39 Atl. 760 (parol evidenca
admitted to show that initials were signed to a
paper, not as a party to the contract, but merely
to attest an interlineation) ; 1844, Garrison v.

Owens, 1 Pinney 473 (that a name has been
signed ss attesting witness, admitted).

For the case of a surety, see post, { 2438.
• 1896, Church e. Case, 110 Mich. 621, 58

N. W. 434 (a mortgage for $6,000 given by a
son who had received the land in return for an
agreement to support the mother ; a showing
allowed that no consideration had been received
for the mortgage, and that it was given as a
mere form, to satisfy the jealous relatives, and
to safeguard the interests of the grantor ; the
mortgage decree<l void) ; 1900, McCartney v.

McCartney, 93 Tex. 359, 55 S. W. 811 (the
plaintilTs wife was losing her mind, and impor-
tuned him to execute deed to her, which he did
"to satisfy her mind"; he then retained it



f( 2400-2478] TERMS OF AN ACT.
. ^ f 2407

outward act as undentood bvtL n^h ^v. "^ ^^^ " '^^«""t ^^^ his

and involves the o£r.^^/J:e;*SiSe7;^^^^^^^

legal services^ stifling a puWrtseSi'S"" '" ""''«' «=h«-Pertou!

wagering, restraining Lde and scorerofoSprr"'^
''°"'''' Jurisdiction,

jural, but not lawful. ThelTpStil I
"^'*'*'°'"- ^uch acts are

particular kinds of acts aTd not^r '»''''''• '°°'*'° *»»« validity of

therefor, need be refetdto h^^' onS toTote\''"7'
'' ""''"""^y- ^^

legal acts. ^ ^ °°*^ *"' Place in the theory of

be in express words; the termt Jl t r^T °^ '''" *"=* "^^'l "«»
ease of the commone'r ontS of imt*Tt '^"'".r"'-^'

«« - the

furnish the terms. -subiec? to ILZT,- ^\ ""^ *^"' ^^ implication

§ 2440).
^''* *° *''* linutations of another principle (post.

^^^^^Z':^ZZZ:^lt^^T':^ ^" then^elvesdeAnitely

(1). j7 It is common fel^S Sarfde'd or'" 'T-'"*/'''^''' § 2^04, pan
uncertaiMy. Lord Bacon riv^aw! ^^ ,

"^'^ " °^***" ^^'^^ '"'^ /<"•

deed." such T-sS make Zl°/'"^f;'^ • " " ''^ "matter within the

Elphinstone's example •' I riJe 2.vV p ' "°^'*^»ty.» So. too. Mr.
Thomas." >Ul„8t«te8tLe sarLnd of ^ ^"^'' "" "^ ""P*^^^ •^°'"' «'

word, an unknowriaTul ^L "!"=«'*«.'°*y- A blank, an legible

which is imposIiL to c1^p~itd Td"?.' 'r""'^
«howhowan\ct

deemed a W act Th,« Z? •
*''"'^°'^ *° «"'°«=e cannot belegal act Tins doctrine is more particularly involved in d.V

mis was allowed to be shown to defeat it)
Sometimes, the illustrations of this princinlethat a transaction which is a MamU withS

tj^^ of
'"SH. "="• •« h«rtrdUti2«W^from tho« cues where the transaction isKb^

U?hiJI 1«*^ ""i"
"""^ *•'* underetanding is ?h.tIt shall be merely nmninal : here, in effect one

ffiv^' to hold the other pirty h.^'Cand this involves mthop fl>. ^-if-i.^... ""'r*-

«:n«lrelffitr""'"'""'""'^">
r„\\'7,'.^?'*'*™ 8t- R- Adv. Co. „. Mfc

thu seems unsound); 1866, Conner ef^V
Kd'Sil'of'b''' '" (''ritS"'contract'^o'fsale and hire of horses; that it was "under-

inftmrrnvJv: ™^h„ trX-Su TrilS ±lf >t-
of hoUT t^hTt^rrde?'

«-KT:?8"lLtth?fe?dar?f
"'^^' -^'^ -—"•"'^'^*

rfn,JJ^ . .
'" *'"*' '"« defendant W. in.

.1 ^/ °,o*® P"'" to the plaintiff for a debt nf

tJ^^ttV ""' •"• *"«> PWntirs Ai'S
a",:"^ ":,S tK"!1!"«J'^-f fo™.. ^ i»duceG to my Z thnrn"".^'

°f [o™- to i»duce excluded) ^ ~
u.»n trd:?e"iJ^''t' ^°. ;"='"C^rin^orvt^l

' ^"''''^-' «-

ISM rJ^^ ?? "^P* f""" '"» contract")!

lSOf'th»r i!'*
" ^"""y* 70 "'• 381, 41 Atl

Papers, III, 266.

3381
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tinguishing it from the interpretation of " latent ambiguities " (pott, § 2472)

;

it is enough here to notice its correct place in the theory of legal acts.'

So, far, then, as concerns the precise terms of an act, they will be— if

intelligible— whatever the actor has made then:. There are no other re-

quirements. When, however, the terms as expressed do not correspond to

the terms as intended, we are brought to the other question,— that of

Intention (post, § 2415).

§ 2408. (c) Aot most b« final; (1) DaUvary, u appUad to Deeds; Condt*
tlona Preoedrat ; Bwrow*. A l^al act does not come into exis'-once as such
until its utterance is final and complete (^ante, § 2404, par. (1) c.).» All trans-

actions require an appreciable lapse of time for their fulfilment ; most impor-
tant transactions in writing are consummated only after successive inchoate
acts of preparation, drafting, and revision. Moreover, *>><" written terms may
be prepared with a precision which 1 aves nothing ter (as it turns
out), and still may be for a while retained for rettectiou or submitted for

suggestion, without as yet any final adoption. Until some finality of utter-

ance takes place, there is no legal act. Whenever, therefore, certain conduct
or writing is put forward against a party as his purporting act, no principle

prevents liim from showing that there never was a consummation of the act*

(1) But where shall the line be drawi? The earlier law (anU, § 2405)
drew the line formally for deeds— i. e. sealed instruments— at the stage

technically known as " delivery." The mark of finality was the delivery of
the deed. But it is clear that there can be no fixed and invariable mark of

finality ; or, in the older phraseology, what amounts to a delivery depends
upon the circumstances of the case. No specific manual act is decisive. On
the one hand, it is well accepted that the handing of the deed to a third
person is not necessarily final; the document may still be withdrawn, or (less

correctly) " revoked."' On the other hand, the maker's retention of the docu-
ment does not necessarily negative the act's finality; this, too, may be
deemed unquestionable law since Mr. Justice Blackburn's masterly exposi-
tion.* Again, that specific variety of delivery to a third person which con-

* Mr. Justice Holmes' classification (Common
Law, 810) of certain contracts under this head
seems doubtful ;

" suppose that A agreed to buy
and B to sell 'these barrels of mackerel,' and
that the barrels turn out to contain salt ; . . .

the promise is meaningless; . . . two of its

essential terms are repugnant, and their union
is insensible." On the contrary, the words ate
in themselves certain in meaning ; it is only in
their application to external objecta that they
become impossible, and the question is not as to
a mistake or uncertainty in the terms of the
contract, but as to the materiality of an assump-
tion of fact exterior to the contract, i. e. a con-
dition rendering it void or voidable, and falling

under the principle of % 2423, post,
^ For a German statement of the theory, see

Scfaultze, Urkundenbeweis (cited poal, i 2426),
pp. 70, 8S, 104.

> 1866, Wilde, P. J., in Guardhouse v. Black-

8882

bum, L. R. 1 P. 4 D. 109 ("The truth is that
the rules excluding parol evidence have no place
in any inquiry in which the Court has not got
before it some ascertained paper binding ana of
full effect"); 1871, Dixon, cf. J., in Walker v.

Ebert, 29 Wis. 194, 197 (" It must always bs
competent for the par*y proposed to be charged
upon any written in8t;u..ient to show that it is

not his instrument or obligation ").

* Compare the following cases: 1847, Mer-
rills i;. Swift, 18 Conn. 267 ; 1813, Maynard
V. Maynard, 10 Mass. 456 ; 1849, Blight v.

Schenck, 10 Pa. 286 ; 1857, Cook v. Brown, 34
N. H. 460 ; 1901, Fred v. Fred, — N. J. Eq.— , 60 Atl. 776. The case of an escrow is one
variety of this sort of delivery.

kng. : 1826, Doe v. Knight, 5 B. * C.
671 (the question " whether when a deed is duly
signed and sealed and ibrmally delivered with
apt words of delivery, but is retained by the
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'^aero^," i.»- i
°*PP®°*'*« »' the condition— the usual meanini? of

the condTo:!^; r ^^^SeTt^^^^^^^^^ «>«t

to <Ae «ran<««. however hJ onlT^ ^ conditional delivery in escrow

the condition Z^di'^T^'^Tatth"'' '"'^'^T^'^^
" « <=o™Plete act.

i^ason and no policy jSesr In Eni / /.'
«•», "^'trary distinction

; no

»M (Mtjon for rent; whether indtUudm ai-

>n tne plMntifTs poasession was in force • th«
understanding between the partie. ?hat^e te„!•nt should go into posaeaaion but that the lewLM signed and -Kal^^^ nominally delive^ahould be kept by the lessor till the payment rf

«n!^'?,.'""'°' ?"""'y *" Wd toXe preynted the pneration of the document) :18MXenos V Wiclcham. 2 H. L. C. 296 (iMuran™
pohcpr, signed by the defendant-inHuVrburieft
n his custody according to trade uZe held^at It was not "esaentUl that the d^ihouldbe given out of the defendant's po^Cn

order to its nerf«.t ,i.l.v..„ .. ._ l^^!?""'."'order tiiu;;rf;td:,i''4'ryr« SZ^^'"
rtrnment"; Blackburn, 5.: "No w,iicu«technical fonn of woMs or acts is ne^S^ Srender an instrument the deed of tlTSrtv
render It a deed ; but as soon as there are actsor words sufficient to show that it "iSLdJd
•"y'he party to be executed as his d.S'*p^
J°*'7 '"'"duw.on him, it is sufficient^£T
S'v a'^'S^i ! £«»• •• 1899, Zwicker v. Zwickw

??«i
"'"'''»>"•."• Xenos u. Wickham) ; U. S

KnTirn'.'ii?!""- ''''''-^ "<«••

DistinguUh the muchmooted but whollvwparate question whether the ararM, o^l"^r» for the passing of tU^TtiiS^Z
V. Wickham, iupra; 184?, Merrills t. Swift is

ar-liS'l'""'' ^''''='"'- Sa«kett^ 12 wL

• AnU, % 2406.
Casei cited tupra, note 3. As to the time of

"ir^> to*mj ,ff^ by relation, s^ theTfl
ir"fo»P""»"V' »»'«».>"'"••'• Carter. 4 Day

wil^K "'J "l
"•""• 5 I'*'- %• 803 ; I860Welch V. Sackett, 12 Wis. 243

'

^nte, { 2405. This technical rule does not

8383

apply except where the deed's deUvery is made
i'Pf°t°K "?• » "r"*"= ™"dition

; the mmmanual handing of a finished wri ing to th^grantee does not of itself invoke this rufe : 1898Curry r Colbum 99 Wis. 319. 74 N W 77*8
(that a deed was handed to the'gnuite; to take

s^owLV
^"'"^ '"' inspection, "allowed to^

.1.
"* '821, Johnson ». Baker 4 R A

ft '? <'''"i!?Fy
of » <•««> of covenant bV*

nfK'°'iS-; ""r^""' "^ condition of obtainingother creditors' signatiii^es, held invalid); 18^*
Hudson V. Revett, 6 Bing. 368 (deeds of lease

ttors, signed, sealed, and delivered by the debToVu pnson to the cieuitors' agent, with a blank

r„„T^ ^'H'"' «<"»"Iing to the understand-ug, by the creditors' agent ; Best, C. J.

;

" TWsposition about delivery as an escrlw is merely atechnical subtleljr
J ... I decide the case onthis, that either ft was no deed , ill unMl thesums were written in, and thai then the jurywere warranted in presumiag a delivery to make

i„f.'\'"i'
"'• '' ".*«" » ^'^' it was deliveredonly to have operation from the time that tKsums were written in which were to gire it^

k/m V4«?"'
^^^''y- B-rdekSrilM

f. "8,J46 (conveyance in fraud of creditors

by the other two partners
; Parke, B. : "

I take
It now to be settfed. though the law was otherwee in ancient times, as appears by Sheppard's
Touchstone, that in order tHonstiLte tWe
^^,? V "il"!!? ? "" '*=""• " i» not neces-&ary it should be done by express words, hnt
you are to look at all the facfs^teTdhS theexecution"); 1856, Gudgen ». Besset? »«•„

kn ^«S. n""f..!i-
N^h,L.R. 20 £o.'282;

^m' M^n^' ^""''deration L. Ass'n f. 6'Don.
nell, 10 Can. Sup. 92 (policy forwarded to theagent on conditions, and handed by him to the
applicant to read, without counto^n.i™i„g*„r
exacting the conditions ; held not valfd on the
facts

; two judges diss.).

•J!,A^fy'
^*7""« " ^- 8- * Cr. 219, 222 (abond delivered as an escrow by a surety to the

?, „S"' I?? -JVk"*^ °;.*.'"' »«'>''t«res of otheV^
IS not valid If the condition w unperfonned)
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by the authority of the older decisions in most jurisdictions." But it is beins
gradually cut away, sometimes by subtly renting the definition of a di^
livery

;
and the solid establishment of the contraiy rule (pott, § 2410) for

contracts and writings in general (ie. other than sealed instruments- bondsand land^eeds) will ultimately efface this last tradition of formalism"
There is therefore no invariable mark of finality for a deed. -whether it

be the act of wnta„g,ia or of sealing, or of manually delivering, or of publiclyrecordmg" Subject to certain usual presumptions of conduct, the circum-
stances of each case must controLi*

§ 2409, Same: (2) OaUTety, • mppUed to KsgotUbto Znatrament.. The
English custom of merchants, in respect to the rules for written instruments
represented the advanced ideas of Mediterranean, FlemUh, and Hanseatic'
merwntile law. As early as the 12008 and 13008, when the common law of
the Kmg s courts was still dealing with the raw material of the more primi-
tive Germamc system of a feudal, pastoral, and agricultural life, the mercantile
notions were already in a more modem stage, and furnished some of the
lessons for the progress of the former.' Thus it happened that no formal
rule about dehvery or escrow-delivery found a place in the law of negotiable
instruments, when that law came into the ordinary courte for recognition.
In particular for the acts of making. drMunng, or accepting, no one formal
piece of conduct has been deemed invariably necessary or decisive.* So
also, for the act of indornment, a manual transfer may. on the one hand be
decisive even without writing.' while, on the other hand, it may not be in' it-

* i'!nS"*'
"'"^ "" "'°°*'> •**»• Property (18M),

,,*L^™*' '*"'* "• Hndion, 125 111. M4, 287.
17 N. E. 817 (Shope. J. :

" It i, not comirtlnt
to control the effect of » deed by parol evidence
when It hu once taken effect by delivery ; but

1 J*
'!*»y» competent to $how that the deed,

although in the grantee's hands, has never in
fact been delivered ; unless the grantor, or those
claiming under him, aie estopped in some way
;?^ """ting the non-delivery of the deed")

:

1896, Stanley v. White, 160 id. 605, 43 N. E.im (a deed manoally placed with the Riantee,
on condition that it should not Uke effect untU
all the hars of M. S. signed it, would be inef-
fwtive nntU the condition was fulfiUed : bnt
where the mutually understood intention was to
pve title immediately on delivery, subject to
the condition subsequent that other heirs should
sign, the non-performance of the condition can-

5!li ni "P ^ '^*''*'* *''* »'»<'•»'« terms of the
deed. Of course, a amdUim aabieqiunl is not
effective: post, f( 2410, 2435.
" The effectiveness of an etcro'c against one

fgnornjU of the amdilum raises the question of
Intention {post, { 2420).
" For the case of a Won*, to be filled laUr.

see DOS.', { 2410.

i^*'''^"
"Oi'itraiion or rteording does not of

Itself and invariably complete the act, though it
IS of course a strong circnmsUnce of presump-
tion

; compare the following opinions: 1862,Deny Bank v. Webster, 44 N. H. 264 ; 186f
3SM

^^^tt V. Evan, 8 Oh. St 877 ; 1869. Smith
t>. South Royalton Bank, 32 Vt 341.

** Whether an instrument ia a dud or • leill
depends upon the intent of the maker aa to theHmg of it$ optratim ; whether this intent ooea
to the exutence of the instrument and therefore
depends on conduct of the maker exterior to the
instrument, or whether it is a part of the terms
of the grant and must therefore be determined
by the contento of the instrument, is an inter-

y^'J*.,'''!**'''"' ! *•" former view is accepted
in Pollock ». Olassell, 2 Oratt 489, 465 (1846).
in a useful opinion by Baldwin, J., coUecting
precedents. "

' T"^* Wstory is more fully noticed pod,

am' ifh ^y'"?" "•• '" *^'= "• T^y. 6 a *
Aia. 474 (with reference to the completion of an
aocepUnce, •' I have no difficulty in saying, from
principles of common sense, that it u not the
mere act of writing on the bill, but the com-
munication of what is so written, that binds
the acceptor j holding void a bill on which the
drawees signature had been placed and then
erased by him before return to the payee's
•gent)

J and cases cited in Ames' Cas s on Bills
»nd Notes, I, 186, note, 1E7-166, 207 ff.

,..tM**^' "'""P "• ^"''"' 10 C. B. If. 8. 196
( ir by misUke, accident, or fraud, a bill has
been omitted to be indorsed upon a transfer,
when It was intended that it should be, the
party may be compelled by a court of equity
to make the indorsement").
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incomplete;* .nd the doctrine thatadiT * ""{ ^""^^ *^« instrument
in spite of the condition (™fe TLHr^Z'^T *^ ^''^ «""*«' " Ending
this part of the law.* thoigj hi^urir^ ""1. *"^ °'*^*^« ?>«<'« in
naturally been given recognltio^"" F^puth

""'
f '"V^ "' ''^'^'' »"»

the principle of IntenUon^y affect tlr^t^ °' ^'^"* *^*'>°«» notice,

8 2410. s«n,: (3) Drtl3 .! f,
""''" ^^''' § 2420).

Sealed instruments -otherwisTkn^ f !^* '•^"" "»«"».• »«t.*
-ents.in the earlier hLto™ ouT^ st^m "^r,'^

^'^'^^ '^«^' '^°^-
only ones whose contente wei* ^ispSb ^ nV^

"°« '^' *''*
down to us without the tradition o^S^^eta^,?^'.^ thus c^me
of the finality of the act. It ha^ the«Z ^ w"* *"'* "^^^"^7 ""'k
other writings, that the finaUty S the J^nr^ ^" T" ""'^"^' '»'
the circumstances of each case that it m«?^,,'^^ *'' **"?«•»«*« "P""
person's assent or upon any^her precedenf . iv

*° ''"P*"^ °" « ^'^^"i

*i88«. RHnH . IT . .
«"»«!8, tne

the

menfV m? li
' J'"'?'"'""* binding eneifle.

(fadoUi..""fou?wTbl :„ii!l'"' •" *;?-^*

«.^rd»r£EFF-'.IIow^ to inv.H3ite^,"o'Sf "* ""^ ' '"*'•

AKH. ,t^' "*"• ^''•'"» »• Jones, 12 A A F
Mvei !.nJ"=^f**L''7

*'"' defendant for" F flwee and inaorsed m blank and deliverwl ht

2SrKrdt°""^r^^^^
;;^? ^n^e.^ We"„'.t™rj^ V „ ?? «. P «» traversiDB the ndn^^-. ""T

—"• 'v fcuciH as mere

?f a bill, fu u'^:,;rh"&?vte"'™*.ntereet i. put in iSu"');^"* ^'A^s'"tjtt

mitt.s;;ff8ii Mfh.r„T^3v'"iJ fAsan 2 Ind. Terr. 396, 61 8 W 0^ ,k V

N P aoa
noweii, igs Mass. 94. 30

r. Faulkner, 7 8. D. 3«3. 64 N W im /dmon enforced that notai should nnt LI™"'operative till ainiMl »,„ . v?",""' ""* become

note^wa, left fn ^ttTpale^hS"?* ,!^' «

::?^^^:Sil?--=^^^

expA«V.«bCt toX"V""' " »^bS

""Kht find it tronffe^me trmeelS """*

asreement should tlici. be^rJw^^^ P"-"'
'^

which, if A. apnrov^ „f ,1.
*° "P ""d »i«ned,

be the «gre;3t but [f A
',''.'*°"'">. 'hould

should nStbrone A iii^"
*^'^ """ W™"*.

invention lhen°i;:Uwit''VErT'%f/{L«
proved that in fact th. \^L. ' -

" 't be

the express inlntiL'te'sh*" dTofj"'«?reement, the other party cannot "x^t
'"

fgreement upon those signi^ TL''di.f;„".
•'"

in point of law i>. fi,.? 1
^"e distinction

gg^ 1
oi law u that evidence to vary the
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doctrine ia not only completely accepted* but haa even been appUed to

^dr^"?r*",f" ^^r
^''^ °' ^"^ * '" juriMUctions 8tm b^und byK K. °^!L

"^^ '°' **"^» <""''• 8 2408). The only opportunity

Si? d»tonguiah,ng in practical appUcation the present principle andthut other one (pet. § 2435), also a part of the parol evidence rule whichdemes vahdity to any oral part of an act when The act Ims Lin Jutdc mpletely to writing. By the other principle, a condition sub^l^tZt
^ZT^ZZ r>:' *'f

""'7''"^ '' '^'"'"«^'' """'^ ^ '=°"^»»«<i '- thewriting m order to be enforced, and an oral one ia therefore ineffectiveBut by the present principle, the act ia not an act untU the final moment

•ible, but enaence to ihow that there i^ not an
greemaut at aU u admiaaible") ; 1856. Davia
\^''^.^^.°: ^- «=** ("gnHiment for k lea...
allowtd to b« invalidated by the fcct that by
•greement no obligation waa to ariie untU w.
pairi had been completed and then a date

Littell, 11 C. B. N. 8. 369 (.imilar rulinff for
agreement of Miignment ofaleaae. conditionedon the landlord'! aaaent j Erie, C. J. : "

It ia in
analofflr with the delivery of a deed a« an ewrow

;

It neither vanes nor contradicts the writing
but •ospends the commencement of the obliS^
tion ); 1897, Pattle i.. Hornibrook. 1 Ch. 25
(al owing proof that the pUintiff si^ed a lease

i^ w .; ""±?"^T">' ^^' defendant signed
It, but handed it to hU solicitor and told him

.l^ii
='""?'•»?' »»«• two additional penons

signed as resnonsible lessees).

840 WpL. «««"'."" "• D-^'W. 26 Colo.

«nMI . fhS^
^ (agreement not to be effective

??M V r^
Perwn advanced money, admitted)

;

l^i
Stanley ,. White, 100 111. m, 43 N. E7M (citoi on^ { 2408); 1902. Sutton v. One

bel, 118 la. 78, 91 N. W. 825 (aareement of

ta^r^T.' "• .'«~°"°' ">«* thfTerndint

SSt/llf'*"!!: " ''• •"'"tituted another "b-
S.^h.;.^'""' '^" "".r*'"?

°f "» "obaeribers for
final arraugement, allowed to be shown) ; 1881

tie «™ ,'"•.'" *•"*• 539 (document b^

t? tff'^ L.
' "fH- P^'Porting to extend time

ijlowll^^'Ji'?.''
""" ^J'""^^ the sureties,

Jhll^t*" '^ •"""• to have been delivered tothe maker with a condition to become bindingonly upon ajiaant of the sureties) j 1902, Nichofi
». ftowufeld, 181 id. 525. 63 N.'e. 1063 eff^?

Wore JTn^'!?^-
""•'**/ "' ^""^"^ document.W P?f n^*'""'J7' V»"«d)! 1897, Cleve-

N W 239^h.t- "°.S"'*
"S.Mich. 238, 73

fll„„;;K ^ ' "'
'i'^" "" P""" condition-

ally on the consent of a third pirson which wasnot given allowed); 1900, A^ Dairy Ass'nT

t^t^wL**"*- fl*^ ^- ^- 2S» (that a con!
tract was signed, but not to be binding until

isr? Sf„»
' the promiaoe-a agent, admitted)

;

1873, Benton i>. Martin, 62 N. Y. 670. 673teneral pnnoiple stated, in a clear opinion bv
I^l«'i'A} ••!»»*' Blewitt V. Boonim, 142 il
867, 87 K E. 119 (the present doctrine and

™? ^17^• ii'tingui.hed) ; 1898, Kelly v.
Oliver, 113 N. C. 442, 18 S. E. 698 (that an
agreement signed by defendant was not to bind
until the pUintiff had procured twenty other
rignature., admissible); 1895, Manrf^urera'
.^/ ^- "• ^"'oer, 7 8. D. 463, 64 N. W.
628 (contract delivered to the promisee on con-
dition that it should not be binding till other
signatures were obuined) ; 1888, Ware v. Allen
128 U. S. 690 595, 9 Sup! 174 (contrect to ^C
money

; the fact that "before the paper W^
'fer.w^*'^ "P""' "t was distinctly under-
stood that It was to be of no effect, uuless upon
consultoUon with H. or A. or both of them the
defendaiiU were assured that the proceeding was
lawful," and that H. and A. were*consulteJ aud
did not assure them but declined to approve,
held to invalidate the instrument); 1898. Tug
fL .t«^;.w "• ^'«*'' 3* *^- *-'• *• «5. 88
rea. 818 (that an agreement should not b«
binding until approved^by the signers attorney,

mH, p'
' l?2'',

^^" "• ^"'"f''"!- 23 Wast:
669, 63 Pac. 616 (contract to seU stock, deliv-
ered on condition that the seller's agent at 8had not sold it before the buyer's anival at
a.

; condition allowed to be shown) ; 1897. Oil-man r. Gross, 97 Wis. 224, 72 N. W. 885
(Stock subscnption; agreement that it should

•irnSsbn * ' "*"*"" '"""•*'• atihscribed.

Curiously, the only Court that insuto on

n»v1^".*L ^Ti '" '^**''?' '" 8e"e'»'. the anal-

^- u i^ "'.*' eacrow-niTe for deeds is a Court

7«4^ Md already repudiated that rule {ante,

?i^t i-'jf™' ".",'* *^ ^'"" ""«» «°d bonda:
1903, Findley v. Means, — Ark. — , 78 8. W.

e w"f,3; ?*"** "• Wallis, 67 Ark. 64. 73. 20
»• w. 811 (agreement that a bond should not

lioi "nf •?!"'"''!; '*"<'" «'K°«J' a'lmitted)

;

ir i' r,-'^'" "• Boorum, 142 N. Y. 367, 37N. E. 119 (contract under seal, delivered not tobe binding till the plaintiff had acquired the
interest of a third person ; admitted, distinguish-
ing between this and the speoUl prohibition of
^acrow of deeds to the grantee).

Tae principle seems also to be generally
accepted for insurance policies.- 1897. Joyce

J7™g"<='''

I. H 90-102
; and caws cited a,Ue'.

3386
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appointed, and that moment «.„ v .•.
*
^*"

.ome future e.ent!SlZVl^^:,^:^.'- """'^ *° ^«P«»«J "Po"
««tence of the act Theo^Ln; Ze tTo fr ^'"''"^'"* *° *»>« '^«1
but m particular negotiations it may WoLhV V^ T ""^'^'^ ^i't^^ct,
^.ch of them the parties were J^SdlTft ?' ^".^^'^'"'ine JudiciaUy'
suits may turn upon an apparently Sflfn"*-!^

^" ""'' '"«'«' "PP^^ite re-
It follows, from the prSvS *"?"'S,<Jiff««oc« of phrase.»

but left witha5/««;;„TmTo;'s:;*'n:i\:""7''*"^
•tonces; and that whether ZmLZJottL^^ '

1,^
"^'"'^'"^ *° <=i''="'"-

Pletes the im,trument and make7ft effli j"''^ 5^ * ^'^"^ P«"«« °om-
circumstance was agreed uporbe/Uhand «?, "I"^^'

"P°" ^'>«^'>« this
ows that the date of a docVmentWui" If

""'^' °"«' I* "'oo fol-
the actual time of the conduct,^! dTss Sanv"";.^

"'"'^'^'^ ''^ P«>-in«
n the writing;! because the t me^7finaUtv ofVh

^"'"' °' ^"'« *=°"t«i°ed
IS something essentially independent of anf / ' ""*™°^' «« « l«gal act.
may also be suggesJthatS m^ h ir"°:'° '''' *"^'"« '^'"- It
of contracts, whether the acceptaZeoTrlilTT^ "2 ''^^ "?«««« fi^W
of such an oflfer.* must be commt^l./ ^

""' ''•^'^'' °' the revocatio,.
upon this principle that the finaTySra'tvTn^^"^"'^'" P""^' "t least)

delivery was neverlS;o':m;l^t* ** 7?- J^« '"-al rule of
was d^tinct from that of otheTwri^n ac

«' . "^'l
^'"'"«« '^'^' history

of delivery does not natunilly Lll^" ts'lff
^'^^^'^'^^^ the notioj

element of finalitv of .,ffo
^"g^est itself for uni ateral acts V-f tk

r •Jl" ^"fJo-l't.re placed ws..« . .

«« Until the

m.t.. 160 lU. 605. 43 S.Tr^. S-'J^

the blank is fiHed i„ nn^^ "•*,
"T'^

*''«°

"U certain niachin..J ..
'* (contract to

nexed^ the mrttejL" P*rjchedule an-

•"d duplicate orir„i*"i^'. .'*»'^- ""d deliv

r^ritten in by in" G P a .f)^"'.'!'?
«fterwaM»

in accordance ^th the ,,„,?li?'"5'"«
"'""»».

Pectatioa of thV partita
««?'*"'''"« *'"' «•

deed).
P»rties. was no part of the

(i^t.Tt&r^,^^"SJ^'* ^at 477, 482

fambe

3.W

be
.« mistake for 186S ; thus

cation of . wUl of 1868)7 1898 ""^.^L"""Manning. 171 lU. 612, 49 N E kno m^ ";
execution of undated Moer atLhJ? H*" "'

1892, Saunde™ r Bf?t^J m t? i*'''*'* '

mlS'''9«^*S"V.^P.%e^
te''-«-^«"wi^.W«^^>^."4'^

1879. Household F A f" * t ^
Grant, L. R. 4 EipI; li o,. •* ^'"- ^o- "•

». Ins d.. 26 V J I '(^I'M.^"' H«"ock
Corlies. 40 NY. 467 r'" A .ffn/ ,'2^^ '^'"^ «•

not indicate! bV .ii-b °"'",d?t«"nin.tion

indication by act tHf. '->.l
P°' '° """* «'

acceptar.«e Thich ^11M? P^^^' " "«" "
an it which in Siff,n^''°*i!" '."'"•''<»»

«cepunce beiome sth C=a"seTct^""? Tan nneWnced mental dete'Srtior"^'"' "^

C. P. D 844"?'?i's7''p^?°
Tienhoyen. L K. 5

Md. 21. U lu. »!' "°" '• *PP'«8arth. 68

1 d„pU™te'»Z'„Wcki«'lv''"'i^""i'^- ^««». «N. Y. f«7t..i'
separated

; held, «^at a «h^Sf/
j""***"!'' »«' '"dicat^i bV .^i-b „,-•-;-—"""on

ten in by one G P a ,r)»^"K-
*f'*r»»fd» indication bv act tHf.' .1 P°' '° «""»* «'

^cordance with th.'.' .? '.^.^5 "« "'tnew, acceptarl 7hi'h* 1?..*^.?°. i' ll?'''
" "" "
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•tatute of Victoria in England (1837) and the comiponding ttatutei in tha
Uuited Sutea, the problem constantly aroM whether a particular testamentary
wnUng had been finally acted upon by the decedent ; and thia question de-
pended entirely upon the circumstances.' But under the statutory solemnity
of attestation (p^tt, $§ 2421, 2466) this question practicaUy disappeared; for
the attestation serves as an unquestionable mark of finality.'

2. Intnit and lUatake, a* appltod to Snbjeet, Twau, ud DaUveiy, of
an Aot

§ 2413. Xatwit and ICIstake, In general ; Modem Teat of meaaooable Oca.
aequaBoa^ apitUod to BipreeMd Intent. The elements of an act, in them-
wives considered, being ita subject, ita terms, and ita final utterance (onfe,

S 2404, par. 1), it is obvious that these must all be preceded and brought
into being by some sort of volition or intent.' The result, however, that is
thus brought into outward being does not always correspond with the in-
ward intent

;
and the problem thus arises (anU, § 2404, par. 2) how far

either the expression or the intent shall be treated as legally paramount the
one to the other. The primitive law (ante, § 2405) looked only at the expres-
sioa Juristic speculation of the metaphysical sort tended in modern times
at first to regard the intent as vital But in truth neither can be exclusively
the standard

;
it is a question of adjusting the due relation between the two •

and this 18 the trend of the last half-century in law and in juristic thought
In order to solve the problem, it is indispensable that the different possible

meanings of the wcrds " intent" or " intention " be kept apart, and that the
distinction between •' volition » and "intention." in the proper sense of the
words, be established

:

m/'!]^ '*^*
'lu

?*" "^""^ Jurisprudence, Campbell's sd., Sect. XVIII. XIX. M 002-

...' .J°
?"**" ^i T* °"y ""'• *•" '•"P"'* »' t*"" *•"» 'intention.' it is neoMMrr to

are insep«»bly connected These expressions, and others of the suae importmerely signify this: CerUin movemenU of our bodies follow invsrisbly and immedi^lT
our wishes or desires for those same movements For example: If I wish that myarm should nse, the desired movement of my arm immediately follows my wish. Thei;b noUung to which I rewrt, nothing which I wirii, « » m«m or instru^nt wheiewiS
to attain my p«T»«,. Bat if I wish to lift the book which is now lying before me 1

» 1814, NicboU r. Nichols, 2 Phillim. 180
(a paper diswn merely as an example of concise-
ness m testamentary Inngnase was held not to
be a wUl)

; 1853, Boling v. Boling, 22 Ala. 886
(certain unfinished papers, held not a will of
personaltjr

; "the final action, the settled pur-
pose of mind to pass bis property, did not then
Mist " ; here the paper was olographic, but un-
dated and unsifted).

* Temp. Geo. II, eina 1730, Allen v. Hill,
Gilbert 2i7, 261 ("The design [of the statuti
requiring attestetioii] was that the will may
»PP«*'" to be compleat, and not a preparation
only ; for by taking the names of the witnesses

to his paper, the testator has shown that be has
compleated bis will ").

• 1568, Brett v. Rigdon, Plowd. 340, 348
("The making of a testament consists of three
parU, as do all ..ther human acU which ai«
done with discretion [t. «. sound mind], vit,
inception, progression, anil consummation. . . .

But there is one same thing annexed to each of
these parts, and that is the intent of the party,
for every one who does any act with discretion
has an intent in the inception of it, . . . and
in the progression and consummation of it the
same intent also subsists; so that one same
intent runs through all the parts and continues
in the doing of them ").

3.S88
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with ewtoin mortiMnU of mv bodll* n^... ^ r

OTM.WU which InZduLi-toilT/*!,^ ""f •**"' ««••«"• olttoStt.'

»J««.UU. by which th.y „, i«JlXlSo^!'''.:;^^ '"""•"'•• - •« th. bSJ
««"f<l Most of the namM which ««« t^V! ' •.""'J' *"• •» "w*"*" proptrlr J
•»»oot you. And the long twin of Incidenta^w-h

' i '" ^» **"» • r«i or pi,tol I.« con.idT«d (or.pok.n of) « « th.ytniir„^''
"• t!"^ ''^ **^ ^^ «pr«*ion

I niM th« WMpon, point it at vn„r h/.j [ ^
"" •"'••eular motioiu b» »ki..i.

The contact ofThJ flin^ i ItLi .h.^
or body „d puU tha trigg,,. T^eS 1 1ill

toward. yo„ body, tha wo"! .^d «5Lji?Ll''^r:*^'' "'•^•«»'tTTh ZlcM^ in thaaa, a« oon,«,„a„cj^of tbl^t t^^i«h .^.il'^*^
numbarlaM incidanU in

•Ithoughl may intend them. Butino^^I ,"'* ' "'"v ^ *"' »«>» H>oi. con.«,u«c«.

Jt^^con-^^H^^^^

1«i.-ent tarm.. They forget that'intent'n d^^' n^^L^^l^f^ ' " 'y-^-o^ o,

pressed and apprehonsiWe to the world at -at^ '^Tf '^"^ '^' ^'' " «-
ticular. may not be such an act al'^^i'*^' " ^J^ «^' I«% in par-
where a volition was exercised, but "he o"twaS^tt ° *'"''' ^''' *•>«»•

duced according to intention, are we to mv 1^?^ "^T"" ''""' "°» P""
the person is necessarUy to b^ LTd wirh^al t).

"*"" '•""" was a volition,

sort they be ? Or are ie to say that Wa" .K
'=*">««'1"«"'^«». »' whatever

tain consequences, the personTsCeldrn^tf''JLrj'' •"'*"*^°° °' ^«-
are to accept neither solution J„ m u ^ ' *° ** ^^«* ^t*" them ? We
not fair to'the colSXSini w^^^^^^^^^

'°""- ""* '«**«' -^»'-n ^

is not fair to the person h 11 '
n'oZticaLfr' ,

,'"'"' '°™«' ^o'""""
with either, applied in rigid un formity ¥h 2? ??! """'"^ ''^ '=°»»«»»

responsibUity suggests an analoTv^J'.
The established doctrine of tortious

the person with Teh e/pr^,iT ""? P'""^«« * «°l»ti°n- We arc to fix

his volition. In oth r w3l;irr^^^^^ T '^' ™««°°»W« """It of
in respect to the three elel72'ofLh^eHf

'^^ ^ ff'"' '"^^ *' ietermined,

reasonably to have been antic LfeTZZM r ''^ "' '** "oneeguence,

of the actor. This avoids on^Je t" htnd tht "'"'^'".'^r"'
"^'^ '"^^'"^

external standard, so far as it wojhave held TheT'^'r- k,
'''' ""'^'^

parent act which was not the reasonahin
^''°° ^'*'''« '«' «« ap-

the other hand, it avoids he frnTracttr^^^^^^ and. on

-he general doctrine Of ISarr-TS^l---^
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Ein"foreLV*"*'*"
'"*'"' conwquencei which ought lewoMbly to hm

Such, without doubt. i> the general principle of the modem law. WhtUvermay happen to be «ud. here and there. bn«dly declaring an actual and pre-cue intent either to be necessary or to be immaterial. nevertheleM. whenever
the preciie problem is presented, modern judicial good sense has usuallr
•ccepted this median rule, for all soru of legal acts:*

'

»!. IT' ^^T^J' *• "'"'"^< J"riin»w>«w». ad sd.. BB
;
" It WM laid dowo br SaTimiTUut, in onfor to ths p«rfuotion of a Juri.tic .et. tb. will «.d it. s^w^Soo murt bf^noormpondsnc,. Thl. riew 1. In .coonUnc. with the prima /ac "inll^Utto^^^

osrtainly eannot b« Mxwptod at unirsnally true. Ad inTMtintioii into tlM^^»,nJ.
tr f'^" <*•'-« will and it. outward -anitaUtiorSn mij^l^^i"and wh.r« poMible u in mwy cmm. undMlnibl.. . . . I. it tbe ca«> thu r«m.t«irr r!^
«t..jKl into ^U« th. will of th. parti.. a« r«Uly .t on" y C'KA^^ir^
not ruh.r My that here, more enn than .iMwhor., the law loolu. not at th. wiUiLlf

to prevent diMppointoant of well-founded .xpec«tion.. which, though they uiuaiwtlu^

for in.tance. one of th. p»rtie, to a contract enter, into It, and indue, the other^, toenter into it, ««lTed aU the while not to perform hi. ^art undeVit. the conJrSjrilU

hi.'2rinri^"1'r'r;
''"' ""'' "'" "" •"-tooe.njntr.ctor L un.WeSt. 'Jhi. original dldione.t intent a. an excuM for non-performance. but diould he from an*

party, the latter wiU newr be heard to e»Ubli.h. even were he in a poeiSon to do » b»

ir^ ". """S'^'*
•* "" "'"• ''•'•" "" '«^'»«"' '« made thTpSre. to it w«

generaUy ambiguou.. nor i. thi. to be wondered at. The que.tion i. prLrticall/a new

ban to the fact that certain rigidly defined formalize. haVe been eompuTw ttJ hL^;. tonjr^tbat legal .peculation ha. only recently begun to anaZih. f^ Ti
1« J°.^tH *T.° '""r 1' '" *•"'•' ^"' "•» '» o«twaVd.xpre«lon,^^d to .SL^on. or to the other a dominant place in the theory of contn^t. Juit a. tb.^m.„1
Code., though .ome appear to look rather to the inner will, other, rather to ifa ou™

ne«Ue» long l«t. of .ubtle distinction, which have been drawn from Sded41 •'
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wndudi h ihmU thst .nnthl. _: ^ ""*• "' eonduot, or b» actual ..^-LT " ^

to ma. . contTMt on «oth., ..^c 'term, o,
"

. ^
-' °' '*""•• •«"» "«• oUwr Intond.

« ^^ *^ "' ^'*"«n ' Cook.^ TwhiL. "^.'" "* »**•'• Th« role of•o oondneU UoimU that . WMo«.hi! „."' '''••^'" » n.«n'i real Intention mar b. li-

c«-.7'ngo„ bu.ln.« in hi. own ,.«t 'hSi bilnh.-T''
*'["''*>'" •''°'' ">»* "•• thlVh

•o that the bueine.. w.. TirtuaU,T d^H^»? '"i" ?' ^^ »»"• defendant m hbZnt
quot^l in which the QueetionTheth* i^ ^f? **

"^ ''""' '" "'• »•»•> • " *>«•cm^.»
princip.lorflrm.hMl,:^nh,ld •

5:'^"dTl, ~ r T"" »>«"»«> "'"'-2^0^072"
lHnclp.Jorp.rtner.hlp. B« on eSn, .Stl^"""

'^ *»•"«" "nuelf or\; S.»«cUng p.rty WM c«^„g on two dWewn?SniT '*^,"
T"'

** '"""'> *^^ »»>• con^
P*»'P^

.r '•'• «™- The'world wo«ldTno- h^r; ""tifr
""*'"• *'«' "ther for^taP^ dealing with him wa. bound to inaZ frJh-V I**"""*"*

«*«oter., and each
peo-ion. But here i. the caw of o™ „^ ? T*""*"

'" 'PP*^ «>«• «> particX
"ght only regarded by the ^tol, %uw„''ilJ[.'\t5!?*

'*" "•"«"•'' "^n Si
be form, the deeign in hi. own m^d to ivS*o, fofMf*'**'

* *" '•P'^'"* himaetf;
«pectedde.tinaUonto»Bep„rpo^^?hS;*"°"«°;.h'* »»^^^ cont.«^ from it^
the oppoaite party of thoee riirht.^i„.» tl " •

"' ""* ''"•'«•> "^''not operate to oi»tW by their^uctco^n^^uX^ZK''* '°"' *« P^nciS^d ^e"
proprietor to ^nd hi. .toward habiCwt ?1 !!l

•" P°"«-«J- Suppow a laS
«!.. «>d purcha«« for him k miS„L'^ "-'ghboring fair, and miSeU toS.
the steward maki all tbe« <»n"^u 1^^.

"'"' **.* •»«««en.ent of hU ertate:Xt
to ha»e no land of hi. owT^dto^l}"* "T,

"•'»•' ''»» ""at he i. uniTer«Zlnown
on hi. c«dit, could hi.T„'teni^ to Sw^^lf

V
" "'"''T''

"^ »»- Son^IS
P.rt.cnl.r occadon in the coume of the «me T^^^n^V"" "?' ''"«'« »x>''«ht on one
•ga.D.t the ma.ter y Certainly not " '"""'^ ''*P"'« *'"' ^'"^^ of hb ,«»„J
co«.^::^4^rSK:;;eStL;;yt^ -Wefuny agree with
o devote hi. land to a public purD^M JI..1 I .

*^"""'on i. the intent of the owner

• 2 Exch. 6«3.
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dMi, n4 BOt MM* wUek b Mer*tod Id th* h«wt o( Um ewnw, UmI Um h« ngaHik
Arts ladfawta th« IiiImUmi, mJ upon Um IdIwUm riMrir tsofMMd bj omb mUmmI
vUlUawwdMtliMpabitoMMltaaifUualsiliMMBMjMi Kor to It to mn Mmt Mm.ml* or anMgmMto miliiiewa to pnblia o«Mn m4 to punhMwi «rf loto UiM Conrto
an to look. Wh«l Umj do look to, Md what good inaMtonw Md fair daallac Nqain
tkqr iliouU rtgard, U Um oondMt of Um UodewMr; IkM u omb to (ko MnliBT aad
knowiodgo of Um MBwuwily and ttt BMabwa." *

The foragoing principle, it will be noticed, throwa uaeful light on •• • time<
honored but mianaed diatinction between void acU and voidMt acta. The
foidtuM of an act (or, more corraotly, of conduct which haa never become a
legal act) ia leen to be a quality purtlif rtlativ*, i. t. an initrument may be
void, aa againat the grantee or poyee. yet valid as against the indorsee or the
gra. tM's grantee. It may even be valid aa against one of two gnnteet,
though void as against the other, or valid for one clause and void for the next,— consequences thoroughly accepted in the modern judicial rulings (po$t,

ii 2415-2420, pa$tim). The conception, so often met with, that voidneaa,
when conceded for one peraon, neceaaarily involves voiJness in the absolute
aense, i. t. for every other person,* is therefore unfounded and unpractical,
aince the test of reasonable consequences will differ for different pers<ma
affected by the conduct
As a part of the same erroneous conception, the relative quality of an act,

as valid for one person while invalid for another, has been associated exclu-
sively with the term voOablt. But this is the confounding of two separate
ideas in the same term. A voidable act is one which may be annulled at tha
actor-e option (port, § 2423), but is valid till annulled ; while a voM aC d A
itself null, and requires no further act exercising an option, — the practical
differences being, first, that the voidable act remains valid if the option is

• Th* foilowinR opinioiu rartliw illiutnte
thta prineipla: 18S8, To* r. B. Co., TO'Comi. I,M Atl. 871 (tmMfar of bond* ; th* tnuftror
wu not kllowail to b* uktd, " Wm it yoor
iattntion to oonrey the coupons t " bwMiw it
oallwl for "th* actoml, Mcrtt, unmuirMtid in-
tention of H., whicli unJar the ciroumitancn
WM of no Iwal signifloance ; th* real question
waa aa to Ua manifeatsd intention, and this
could be aaoertained only from the contnwt,
read in the light of the circumstancea under
which it waa made ") ; 1880, Stoddard ». Ham,
129 Uaaa. S8S (the pUintiff sold soods to L.,
beliaring without good ground that he wa«
only agent for the defendant, and the defendant
boosht the »oib from L. ; the defendant was
held not liable; "a party cannot eacapa the
natural and leaaonable interpreUtion whicli must
be put on what he says and doea, by showing

with a difrerent and undisclosed intention ") •

1898, Hobbs V. Maasiisoit W. Co., 158 id. 184,
83 N. E. 495 ("the general principle that con-
duct which imports acceptance or assent is
acceptance or assent in the view of the law,
whaterer may have been the actual state of mind
of the party •; per Holmes, J.) ; 1864, Lcnnig
V. Balston, 28 Pa. 137 (under a sUtute giving

8393

eztn damaoea for diahonor of a bill dnwn in
PsnnsylTania upon a foreign drawaa, th* dtfaad.
ant waa held liable npon « bUl baarinf tba
word "Philadelphia" bat actually oon^latwl
by the defendant s partner in EngUad ;

" it
bore th* dress of a bill of ncbauoe drawn in
Pennsylrania, and, upon the principle that
evaiy on* i* presumed to intend to prodnee all
the eottsniaencfa to which hit acU natorally and
neceaaarily tend, the presumption is that th*
defendants intended thst the purchasers should
receive it under the belief that it waa a bill
drawn in Philadelphia "). For the sUte of ju-
rintic opinion in Oermany, see Der Irrthnm bei
nichtiRen Vertriigen, Rudolf Leonhard, Berlin,
188a, }tamim ; and the references in Holland,
Juriaprudencp, 3*1 ed., c. 8, p. 101, note 1.

• J?, f. •• 1884, Parker, C. J., in Somes ».
Brewer, 2 Piik. 184, 191 ; "Between the grantor
and the grantee in such coses, the technical dif-
ference between ' void ' and ' voidable ' is wholly
immaterial. Whatever may be avoided may in
good sense, to this purpose, be called void. . . .

But in regard to the consequences to third per-
sons the diatinction u highly important, because
nuthing can be founded upon a deed which ia
absolutely void

; whereas from those which are
only voidable fair titles may Bow,"
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.b. «h., hid, .!,« »»7tl^"i,SS «^I°.°'"k"*5"'''
""'' »"

governing intent
pnncipie or reasonable consequenceg m

•ct mu.t be ju«l i^t. .uCt£l S?l!<L
"'" "l^^^^-t that an

When the fi„{ party h" /o cJS„it!fk^' T'J^'' ^^^^ "' S 2406) U pUin.
port of hi. actTr l4a t™^ctS t"

"""' ''? ""*""" '>»»''«'5 *»-
intent wa.._ whetherT jesTTtlT "

k
'""»*'-ri*l ^"at his own actual

legri con^qnence.. kis ruie hi! Jl ^^f'I'
" "*•>"*"« »» »« ^''''out

'rror"-"' "^^ -vanX^^So^.r'^^"^^^^^^^^^

v.a. thi. i. ob^j, s;:iiTtrw;; o^tv^s "it- --

M*^ S^aST?^
•«••»")

i 1818. TvIorrB^t

wo^d gfr. ri» to • oontrut ")
; jgrfs KbIIt

81 N. J. En. 2S8, M7 (m.rri.g, in j2t) • iVsf'

TOi.iy 14
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PWJi prorou. n»d. ,nd Kcpted in tem,. bat

ttxf£irnt:n5"eS\o"l-„;t>lrS
•ctrf up,n th.t belief, . . th?t wUl «l

J

w IlS^'**""* »»''•' "Wch Se" rrtcM we«

Js::-^.:nTn:?„tf^r
*"'" «'^^^-'-
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be allowed to control or evade the prohibition in any manner; hence, the
nature of the transaction, as being usurious or the like, may always be
shown, and the parol evidence rule interposes no obstacle."

§ 2415, (B) Tann. of an Act; (a) Bigninc • Computed Doonment by
Mlatak.: (1) IndiTidu.1 MUtak. not known to or indnoed by th. B^ond
Party. In applymg the .^neral principle (anU. § 2413) to the second ele-ment of an act. namely, its terms or contents (ante, § 2404. par. 1 b) the
doctrine of reasonable consequences calls for several important distinctionsm order to solve the various forms of practical problems. In the first place
a distinction may arise between rugotiable instruments and other documents'
for m the former a new person, entering posterior to the original circum-
stances, may by the law acquire original rights; and thus the rule may have
a different result according as the second party is the immediate or the sub-
sequent holder of the instrument Furthermore, specific kinds of contracts
are in experience often accompanied by inattention or by imposition— such as
bills of lading and insurance policies-, and the principle of reasonablenessmay be affected by this feature of practical life. In the second place and
running through all kinds of legal acts, a distinction is necessary (based on
the principle of reasonable consequences) between individual and mutual
mutake (i.e by one party alone and by both parties), and also between uni-
lateral ««<a*« which are known to thf second party and those which are
not known to him. In the third place, a distinction is necessary between
signing a specific and compleU document under mistake as to its actual terms
and signing a paper which is blank or unfinished or is capable of being al'

head
''''"°"' <li8tincUon8 are to be noted separately under each

(a) Signing a Completed Document by Mistake; (1) Individual Mistake,
not knomn to or induced by the Second Party. Where a legal act is executed
by sxymng a specific and complete document, the second party has a right to
treat the signed contents as representing the terms of the act The principle
of reasonable consequences plainly requires this result That the signer did
not intend to execute such terms is immaterial; and whether the lack of in-
tent was due to a failure to read it over, or to some other cause, is imma-
terial. In other words, his individual innocent mistake or deliberate secret
dissent cannot be shown. Such may be taken to be the general rule> As

» 1767, CoIIim v. Blantern.
(usury) ; 1781, Lowe v. Waller,

2 Will. 347
, ,,, -.-., —.^ .. .,...„, 2 Doug. 738
(usury)

; and cases cited in Ames' Coses on Bills
and Notes, I, 400, note, 416, note, 464, note,
574, note.

» Eiig. : I860, Lewis v. R. Co., 6 H 4 N
867 (Pollock, C. B., sanctioned a rulina "that
if a person signs a contract [without reading!,
mid will not venture to deny that he H'as aware
It was a contract, and that he saw the 'con-
ditions,' and there ia no evidence to detract
from the apparent result, he is bound by it "1
{/. S. 1908. Georgia Med. Co. v. Hvmau *
Co., 117 Ga. 851, 45 S. E. 238 ("thit igno-
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ranee [of the contents] waa due to his own necr-

fe'lilL"**' "'"=* "• ^ Co- 1" "'• 881.
3S8 ( When a party of mature years and sound
mind, being able to read and write, without any
imposition or artifice to throw him off his
guard, deliberately signs a written agreement
without informing himself as to the nature of
Its contentH, he will nevertheless be bound "

;

whether hero the pUintiff was misled by the
defendant's representations that a release of lia-

ri- y 'J" ^"^ P***' '•••'l • question of fact)

:

1894, State National Bank »: Butler. 149 id.
875, 86 N. E. 1006 (defendant heW uable as
partner, to the payee of a partnershi . note, the



tne terma to which his sfcnat,,,
" ,*e misunderstood the ext^nfcase for an insurance u Mi^f^\ '

'jr''^
"^P"^^" T*-" "ay 4^

"' ^"'/Z »he alien Ur^^Z'. <-ft « .4 * ^"'°" " ^'''''•'«'. orti

pan, if that part,hTSXlrStr '"""' "'«^^^^^^
he bound against a transferee 5 a ch„

"""*""'' ^^"' § 2416) nor i.

Provident 8. L. aJ^cA ' \v\ <5w«ltney ».

be shown). The follower„™..^' '"o**^ to

w« . ^Tn.O 903 j'l'
"' "" 0-tW. who

(tfi. defendant. be.W s^ii„?,;f":'
«. «• I- "0

renew his taiZiriMion f^ I t *? "'<"*^ or
railroad com^n.rin, ?o™./ £! P'"""' be «Wn r Tr/oiwrn*"- ^' '"""^J to

meroua ca«8
: 1902 ZtwinE'"'"? '"'"''"'» n"-

Wia. soo an XT ;.,• e??'*'«k V. lus. Co.. li«
took the »uhacn>fon b^k°^J'Vr «' «1000,
tfudiug to renewyroinTli^n,-''* *«*"'' '"•

20 shares and »2000 and h- °?'
'u"**

*""
to the agent- on l.t.; .if

''*'"1«1 the book
the .uffipt on „ "t' t r"""? ^^ '»»'»r

;:s'£^e:>4"S?--^^^

"=; E?'icy signed without"4d^J- ^^ ('"«"

• fom-I tes't ^;tra'imtS:^''l"'''"'^«*t"ad'iip and obtained a fll^^™"..'''""""'*'! <

J™ ruR, is more fleiibl,
^°"'' j.^"' ""e mod.

Mackinnon. L. k! ic' P^n^ ',*1*' *'°»te'' ".

--...^cuv (lomers of n<u>n>i.ki " "uk'O
t«ted against fmud inX f„i! F'P*' •™ P«>-

3895 " "•" • '<"B«>y ")
; 1903, New
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Where the document has been not signed, but merely taken into potusaion
—as a bill of lading or a notice—, it is less easy to fix upon a definite test.
For formal hills of lading, there is a tendency to lay down a general rule that
the shipper's acceptance of the manual custody of the document from the
carrier is conclusive;* though even hero it is in Illinois always left to the
jury as a question of fact in each case.* But for tickets, receipts, and notices,
the circumstances of each case are usually investigated (as a question of
law, however), and the decision turns upon varying considerations of good
sense and experience.*

§ 2416. Same
:
(a) Bisnlng a Completed Doonment

; (2) IndlTidual MlaUk*
known to or induced by the SeooDd Party. Where the party's error as to
the contents of his signed document is knoxcn to the second party, the first
paity may, of course, by the general principle (ante, § 2413), insist upon the
terms as supposed by him, because these are identical with those which he
appeared to the second party to be intending to utter. In other words, the
actual and therefore the reasonable consequence of his volition to express
him -elf in certain terms was precisely what the second party understood to
be that expression. 1. The ordinary instance is that of fraudulent mis-
representations of the document's terms by the second party;' and, in

York C. k H. R. R. Co. v. Difendaffer, —
C. C. A. —, 125 Fed. 893 (contract signed by
an illiterate person, without seeking explanation
from the other party or from third pentons, held
binding)

; 1871, Walker v. Ebert, 29 Wis. 194,
196 (" the party whose signature to such paper
is obtained by fraud as to the character of the
paper itaelf, who is ignorant of such character
and has no intention of signing it, and who is
guUty of no negli^nce in affixing his signature
or in not ascertaining the character of the instru-
ment, is no more bound by it than if it were a
total forgery, the signature included").

• 1868, Grace v. Adams, 100 Mass. 606 (a
consignor of a packap^ held to assent to the
terms of a bill of lading taken by him without
leading

;
" it was his duty to read it ; the law

presumes, in the absence of fraud or imposition,
that he did read it, or was otherwise informed of
its contents and was willing to assent to its
terms without reading it ; ... the defendants
have a right to this protection, and are not to be
deprived of it by the wilful or negligent omission
of the plaiutiff to read the paper ).

• In Illinois, the mete acceptance of the bill
of lading, or even the reading of it, is treated as
p«r se inconclusive : 1873, Anchor Line v. Dater,
68 111. 369 ("the shipper had no alternative
but an acceptance of it, and his assent to its
conditions cannot be inferred from that fact
alone"); 1895, Chicago A Alton R. Co. v.
Davis, 159 id. 53, 42 N. E. 382 ; 1893, Wabash
R. Co. B. Harris, 56 111. App. 159, 162 ("It
was necessary to show that he accepted it with a
full understanding on his part of the condition
or limitation, and actually intended to assent to
it

;
and these were questions for the jury ").

• 1848, Bice ii. Mfg. Co., 2 Cush. 80 (regula-

tions for mill hands, given to an applying em-
ployee, who thereupon went to work ; held that
the nlaintiff was bound "if she had read the
regulations, or if she had received from the
operatives in the mill or from other sources
geni il information as to their contents, and was
content to waive further inquiry ") ; 1891, Fon-
seca t>. Cunard 8. Co., 153 Mass. 553, 27 N. E.
666 (the plaintiff held to have assented to tha
conditions of a passenger ticket, printed on two
large quarto inges, received by him but not
signed nor read, the circumstances being such
that " the passenger taking it should have un-
derstood that it was a contract containing stipu-
lations " ; the case of a check or pasteboard
ticket distinguished, because it does not " pur-
port to be a contract ") ; 1870, Blossom v. Dodl,
43 N. Y. 264 (a passenger held not to have as-
sented to terms printed in small type on the face
of a baggage receipt given to him at a time and
place which made it illegible and given without
oral notice of its tenor).

» 1896, Bank of Ountersville v. Webb, 108
Ala. 132, 19 So. 14 (as between the parties, a
deposit-slip signed without reading, upon the
faith of misrepresentations by the other party as
to the contents, is not binding) ; 1879, Kilmer
V. Smith, 77 N. Y. 226 (conveyance containing
an undertaking to pay a mortgage debt ; the
parties not having orally unilerstood this aa
• term, and the defendant having inserted it
deliberately with the intent of deceiving the
plaintiff, though the plaintiff signed it without
noticing the clause, the clause was struck out)

;

1881, Albany C. S. Inetit. v. Bnrdick, 87 id. 40
(facts and ruling similar to Kilmer v. Smith,
supra).
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particular, a false reading to a i,er«„n nv

"

jnstru„,ent is negotiable.fnd aC L^S?^ *'"°^' °'*««»* Where thebecomes one of negligence at LTiT^t^'^^V^'^i-^- it. the qStLable consequences to people in Jene^/J^^'' ^'^'^ «^e«nce to the possTxng used such cautions w^ ^"0^^^! ''«,!''«"">ents. the pe„on S."for Illiterate' as for literate«T V
""'^ '*"" P™«Ple wiU te th« .T

fff-nt in the two ciea \ ^er'the^f
^'^ '*^"''- oH^^^^.T^"

't
the second party. mthout/Mll fi^t party's error is merely**^

the same, for the latter JZTIm^'Z^TV^' ^"*^'' '^' ««"U t^mwere reasonably so accepted by him ^ th^Vf'f'i*
^^''^'^ "Pressed wo^th« case the first Party should tesatiltn^.Jl!"""^ ""S''* t^^e thTtTnformed while in the case of f^ud Jeolt 7 L ''""'"« '^' '^ument \i"entire transaction, by way of -„ 1!

^ * '° ^ ^"titled to repudiate til
first party's error was 17i ^""^'^ "P°° the trickster 3 m! !?^

such case it may well 4 th"t the its a.?*^^
"''^ "°* ^« »-"«d; for 1^be expressed as the natural con equtrof?hl

«''
f"

^"'"'^ ^^ °°' ^"-^e to

noreSed? t "'^""^ P'^^Z-rj^^c^^^^ ««;
Part/ volition, but we^not entitled to charge the former with th^r *u
^*' ^^^"* the latter isbecomes the ordinary on^ nf 7 i- •? ^"^

'
*° the contrary evenf th^

1 2415X This dSrn "ts "^'^
«'.

^'^-'^ -^--"1:?^rfine shades of interpratation of"tdl^'^'*'"'"
"'"^ '^'- °^ -"rstto

manowicz, I86 III o 57 v ?^^ ^- "• Ko
right of .'ction br.*4«fL^-„f: »"(«''«• ofright of ,'ction by a wo?kiJ;r fSt^^^^ »'

impounded); 1888. Keister i v ' *^* "<'''«*»

812, 17 N. E. 161 rsimnal .^;
*??*"• "6 In-l.

8«ge
;

..
« I«rty who Xft. l".f

"" •'^"' » ""rt-
which a coSrt of eonitv?. u ? '" ""'rament

-•!« lue aeiendaat, seeing oni» iT'T"",""""*. not set forth fi." ™" •***' to reform iIom

«on» "in the^Urf tC it ,Si°i'""
represent..

If the defendant iras no? m,ii!!^ ?
gMrtDtee and

negligence. it3no?eti hi% T «?"'y "^ "o
•trument he siraed .n™^i '?"'* *''•' the in-

"Change
; it^l f hel.^"^^'* t ^^ "^

on a sheet of naner for ! *""*" his name
. letter or in .'iSyZ^j;^^^ "^ Cranking

plaintiff'^as'tiren'iillS'to^th'^'""- "^ ('^'
certain bonds whU S,r!^

*° ?* correction of
•ble in SO jWTsJ^I? r°''"^V''«" "deem,
the vote o/tt^' t^"^^.^

"^ '" WJears a, by

"re was pnnted as 121.88 in-

8807

betw^rtheTiiSrat^thV"' '^'^^
-

. 94 N. W. 982 !^i8io^l?"°e''' - Nebr.
WPa. 61, 20 Atl 950??h ??" "• '^''•Jis,

deed on the renrL„. J ''^ Pluntiff signed a
affected onl^ a Cv ^"3" '"^ "^^"^
factincluded a ^^"yi"*""""". but it in
purchased at a Tub^ ^le" but 'J^

'*"'"''•"'
the error civenbv th.^i ."i.

''^'*r notice of
held invalid ,;:V{h^''J„P'«'"t.ir; the deed wai

insurance againstZrtfn^i '""« '^ »ecure an

H.. who acted throuBh S li. '
".''t'.ng throngh

tifted, procuredfShe pialbT.:''*^- "eS*-
which expressly exMnt^^^-,"°*'»<'r«ndum
n fillingliuttKM1u±' ""?«'• »•«

^t^ig-lfj^-^i^^'-^KX
.\t*X'~"<^°4^«tr.Sftt°^^

epoTTc^^S ^K3.°!,'''\''"'"'».
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§ 2417. Swm: (a) Sifnlng a Complatad Doonmaat; (3) Mntwa Mittwkt •

Omaral Priaoipl» Concerning mutual mistake and its effect on the terms of
the legal act. it is necessary at the outset to exclude two questions which do
not involve the present principle. In the first place, the question vhat sort
of mistake— including individual mistake— wUl suffice to bar a Ullfar tpe-
cifie performance, is a distinct one ; it involves merely the choice of remedies,
not the terms of the valid act» In the next place, the question whether an
act may be avoided for a«M<a*«n a$tumption offact external to the contract
is a distinct one, belonging under the principle of avoidability (poit, 8 2423)'
This kmd of question arises for all varieties of acts.- for example, a will or
a gift 18 made to a younger son on the erroneous assumption that the elder
one 18 deceased

;
or a deed is made of land seen by the parties and accurately

descnbed m the deed, on the erroneous assumption that it contains forty acres
though in fact it contains only thirty acres ; or a deed attempting merely to
release dower employs, by error of law, terms which effect a transfer of the
wife 8 estate sole.» In all such instances the present principle is not involved
This 18 to be seen in three respects ; for one thing, the terms of the act itself
are not the subject of error; they are precisely as intended, and the error is
as to a fact exterior to the instrument ; for another thing, there is no variance
oetween the oral understanding and the subsequent document; the question
would be precisely the same had no writing been used,-as when a horse

with their intention ; held, (1) that the policyM signed and sent by the plaintiffs was a men
proposal, and became a contract only when ac-

"?£ ,' ^^' ""* *''* '*«fe'>d«''t was not n«pon-
sible for the erroneous transcription by 8 "s
clerk ; and (3) that the plaintiffs' own careless-
ness made them responsible for the terms of the
instrument as transmitted by them and accepted
by the defendant)

; U. S. : 1887, Palmer v. Ins.
Co., 64 Conn. 488, 9 Atl. 248 (the parties having
agreed to renew a policy of insurance, the de-
fendant wrote into the new policy, withoat call-
ing the plaintirs attention, a new clause of
co-maurance, and the plaintiff signed it without
reading

;
" the rule of Uw that no person shall

be permitted to deliver himself from contract
obligations by saying that he did not read what
he signed or accepted is subject to this limitation,
namely, that it is not to be applied in behalf of
any person who by word or act has induced the
omission to read"); 1896, Marshall v. West-
rope, 98 la. 324, 67 N. W. 267 (defendant and
plaintiff, negotiating for a sale, differed as to the
medium of payment; the defendant, havinir
said that he would consider the matter and
make a final pronosition, sent by mail a draft-
contract signed by himself conuining his origi-
nal terms, which the plaintiff after reading
signed, in the supposition that the terms repre-
sented his own original terms ; held, that the
only agreement made '• was the one expressed in
wnting," and that even if the plaintiffs wished
to cancel it, "their own negligence in signing the
contract would seem to be a Imr ") ; 1878, Moran
r. Mcr.arty, 75 N. Y. 25 (pUintiff held not en-

8398

titled to the reformation of an instmment con-
tuning a guaranty clause, which waa to have
been a part of the agreement by the defendant's
undetatanding but not by the plaintiff's, the
pluntiff having partially read the instmment
and then signed it without noticing the clause).

„n- 'L"v Joynea v. Statham, 3 Atk. 888 ;

)l^A S"i "•• .'"kson, 6 Yes. Jr. 834, note
'X. C. Hardwicke : "Parol evidence of the con-
duct of the parties, the manner of conducting
the transaction, the nnfaimess and hardship
may afford a good ground to leave the party in
the condition in which he puts himself at law,
to make what he chooses to make of it ; but
ought not to make this Court give him any
aid ')

; 1801, Townahend v. Stangroom, 6 Ye*
Jr. 828, 833 (L. C. Eldon ; holdiig it not true
that because parol evidence [of unilateral mis-

take] should not be admitted at Uw, therefore it
shall not be admitted in equity upon the ques-
tion whether, admitting the agreement to be
such as at law it is said to be, the party shall
have a specific execution ") ; compare the cases
and citations in Ames' Caaes on Kquity Jurisdic-
tion, 374 ff.

• The following cases will serve as examples :

1871, Stockbridge Iron Co. v. Hudson Iron Co.,
107 Mass. 290, 318 (where the misUke is only
as to the legal effect of intended wonls, reforma-
tion will not be granted); 1889, Newton v.
Tolles, 66 N. H. 136, 19 Atl. 1092 ; 1876, Bush
». Hicks, 60 N. y. 898, 801 (a deed reformed in
which the descriptive words of the boundaries
were the intended ones, but the description cov-
ered more land than was intended).
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materiality of error as applied to the carof a 1 f,^^' '?' '^' '"^"« "''<»>*

from those which applyZ deeds and contract.
'"'"' " '°"°' "^^ '"'^-"'

The kmd of mutual mistake involvpH ,„ ,T
mistake as to the actual u,orT,nU^eatTf^ ^T"^ P/'°"P'« " P"«ly «
cases of individual mistake al "ad7r„n,^f^ T"' '"C'^

"'"• J"«» "« ^ ".e
Bort of mutual mistake1 rar^Ty 1^0^ „ 'f ^Tt' § 2415-2416). This
iB written acts. The case is tSiS ^ '*°*'' ^"*

'' ^ ™'»ni°n enough
reduced to writing Jor^grture'^ottaTnri'"

°"' "^"^"^ "^"'^^

understanding of the parties bS i tverthe,Iir'"fJ"? '''' ^'^^^
Ignorance of the variance No onl nnnTo .

^'^^'^ ^^ ^^em both in
ca-. the instrument should be^IS rmlded^"

'"'^^'^ ''"'' ^° '^^
agreement* The only uncertainty h^K^

amended to represent the actual
The important aspect' of hSll ^h" tlTa™ 1

*'"'^ '' ''''' P^^^'^-g-
ceived as a change or correct^n oM .?" '"' ""S*^' °°* ^ ^e con-
instrument it^/is not thT^l^alLett ,aTT\ ^'^ "'"-»-
common supposition of what th« ,„.»

' ^"^ '^ ^""""^ '« the parties'
eral Principle («„,.YLr3Mhe^^^"TS """'T^'

^''''^- «» '^^ « -
as were reasonably cLsed byhLr^ '\''''J'''

^^^er party, are such
clearly the instruLnt tu^l^Z not'^^JC'nr ^[.t

"'"' ^"' *'^-
language of Mr. Justice Holmes "ha, ^r^l^ t^^^'

P"*^'" '" *»>«

express assent to the conveyanS' as "t l^^f ^" ^''° understood to

Ph-^ of Judicial opinion nJo^HhS t^orytf thet^'^
^'^^"^^ -

rJ^XZ:^Z' they"4"aud do '^Sf'^J',^"
^^

!
^^ ^««= "Court, of equity do not

purnuance of the tern,! of /ontract.r*"^
""trument. purporting to have l^n ml ,„

power to contrwt for them; but mereW tocoH Th."""v""'*
"""''^ '^ '" f«th •ofj^ Veement, w a. to make it expCrt^^ th«

""*!"» ^^^-fd « evidence1P^ to. It follow, that the mistakeE h,nli f^^ '"""* *''« P"'**^' ""tuaHy
« It u usually eipre««d. the mistake of hlfh ^^ ?"^* "" ""•''' » '^«ng must be
draughting of the wntiag.. m^et^t l^ey CnL^t'*'

*""* "' ^"'"' » """^-^ "» t^
the contract."

' """"^y *•»• '"tent or meaning of neither party to

fornSltttsTri'fLllr';^^-^-^ "^"^ i-"^*-'on to re-
aetually executed diife™ fron^a^orpi"^ 1^^"^.' °"'^ """'' *'"' '-'^-''^

YsoT r"*^"'*"^
or accepting."

'*'"'' ""*""'«^ *« ««=»»« and suppo«d that

" The ^tZr^eJmiL^Jrt.S'i^rfilfto:^^^^ Co.. 64 Conn. 28. 09 ^tl. 133 :

natenalpointj itfwUtodowbymutu^Tmb^r "^"^^^ °' the parties in a' """*^*
.

• • . and the instrument, if corrected,

of.^t!S'???0.'^.^X^fnnmg,

by the minuu- lad ?h^T? ' h- "»PP«"^
tdemselve. .tX t"n.e that th"

*"""' °""''' ''^

the intent ^.dTn^'SiX Ihe^rwe^.Tc^
3399

N. Em. ^^^ ' *""'• '53 ««»• 685. 28
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:l''^r'^
'*^- ^"^ ""•" ""^ """"••«> »« P"- "--•- i- th.ir rdation. to

There » therefore an insidious fallacy in the language of an earlr andmuch quoted decision • which places this doctrine upof tS^g^^d of enf^i^,pec.fic performance of contract,, i. e. of assunJ^that tLre are ^^Sof contract, the pnor one including by implication an oral a^irnTnt t^reduce the oral transaction to written form. But written ^nt™^ ?
necessarily preceded by oral ones; the Tment of ass^t^a Thus oUh"begmnmg of obligation, to the terms as finally settled upJn ma^i 1moment of signature of the writing, -as in numerous negotSons by mailand in such instances it is equally possible (though not comrrforTn^™-'neous term v be inserted in the draft at the last moment The comctionTferroneous mstrun.ents therefore does not rest necessarily upon ar^sum^Uon that a pnor completed oral contract is being enfor^d^ ?h7fauSassumpuon has however, led practicaUy. in a few jurisdicttns to Jheanomalous doctrine that a term omitted from the writing byTZlimU^
SenleTfthe cTt'T ""'^' '^ "••'^'^«) caLot be ilTtodt^W li ft had Z "

°"«ff»«'' h the. rtatute of fraud, to he in

7r^t /u
^'" appreciated that the process of reformation consistem making the instrument state what the parties supposed thatTt repreZted

^ZSToZ":7 ;i'*P--\-'"'t they are doiTg. not what they have

exTml /!? J°' f""
""""""'y ^^^^'^ "°* »»»^« ^^ accepted Forexample, If the parties, for the first and last time, met and signed a dLmeSm ink which proved to be a disappearing ink and became sSghtwlyLvSbe the Court could undoubtedly cause the terms to be indeUbly Ltored

process is in effect precisely the ordinary one known as "reformation" and

Ttiat r " :"'"« "','''^""'' ^^ *•»« «^'»'«^- The theory of r^foitloaIS that the instrument already i, subjectively- ,'. e. to the parties- whathey supposed It to be, and therefore that the statutory requirement of ^t
oX to mt: ;r'^ "\ ''"*• "'^'^'' ^"^ *•"»* *»>« -^formation "sneS^^^

Zl 1 T ^' '°f'
"'"«»* ^PP«" to all the rest of the worldas it appT^d(and there ore legaUy was) to the parties when they signed it

^^
The reaUy conpJcated and troublesome questions concerning mutualmistake, as commonly so called, are those of the character fiS^enUoned

"sumarTT " '° *'' ""^"'^"^^ ''' ^"-"^ «^P--^ t^™^unexpreS^sumption. These are questions common to all contracts, written or unwri"ten. and involve the theory of avoidability {post, § 2423).

ni.! i^p*;^™^!^"' ^- '" Hunt V. Borsma.

?.W„ ^a\- ^l ^^ «"<=»«<>» of agreements,

\TJX
"^ '•8»"y «nt"e<l into, i, one of the pecu-

instrament which u intended to execute the
««reeii)ent be from any cause insufficient for thatpurwae, the agreement remains as much unexe-
cuted >« If one of the parties had refused al-
together to comply with his engagement; anda court of equity wiU iu the ex?reise of its m

MOO

knowledged jurisdiction afford relief in the one
case as well as in the other, by compelUng the
dehnouent party fully to perform his agreement
•ccording to the terns of it and to th?manife8t
intention of the part 9."

I" V '**?L *"T "• ""•**«. 102 Man. 24
( * roni the oral agreement there can be derived
no legal right, cither to hare performance of its
atipulaUoQs or written eTidence of iU temu ").



•'»"^""J ixr^^^^^^^
§2418. s«.,. (a) «i_,^

""""
'^*^*

S? '»''.««« with «»^tX%"' r.lL'SI'T ""• «^ '

J^ghts, the n,aker may be cWeabt iv rT"J f ^"^^ ^°"'^<^^«°« oTtSr
because an improper insertiorbVlL J. , ° '^^^^^^

tended.
.., negotiable i^str:^l:;L'':S,Tf^^^^^^^

I 1M9 n. . - .

*" °®®**8, this princinlfl

p4? «nW.i:f,tt''.>»Beav. 4« (the
oy the former to ths S.* ^''**^ '°' « ease
plaintiff, io aUingoat t&k'. ^'v J"*

^h"
take 1301. for 230/ th, Sif 5' *"** ^y "n"-
e^e with knowlel; of the h/"''""

'^'^ ">«
1) th.t the defefdant mi l*?'*'^'"'^' ''eld,

M««. 688, 28 N e!%28 r Arfh"-
'*"'''• "3

purchaeer without noti^ conldhilliT '*""''• »
words which he haauMd"?'''"'''^''"" to the » X89b' sir'" « .

^^^
•»"*«"»>"»» proposed grantee ;li.fiU«d

"thin the'^Z^f M^^tenli'^'"".*" »»
nghts was omitted • »fomf.f- '**"»»tion of
to L-. who shal^th. mSe°".r °"'*'^ "
from re vino on the mi„* • v ' ^ prevent him
did^notLiVe mgSke)

^"^ ""^- ^ A., wh"

""te. K"*^" '• ^'''"^ « Bi°«- 888 (quoted
S IQro w

187 (^,

blank, mieu q. «_
twelve vears !«».,. . .7 ,

""e"""«»i oy the pavea
intend,^ the nX™ ^'„r" ^ 4» '"^•^
and cases cited i^ a "Tl"*""' °f his act ") •

Notes.T6^!tte """ ^' °° B"'» «d

Pac. '^'^•th^^:J«^J^ew^« K^ 69«. ,,
bUnk for the oH^""' !'«=»««d .a deed with
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Menu to have settled into a rule of thumb, where tlie blank is ezprauly left
for the purpose of later completion and the document is handtd a%gay. But
where the document, though expressly left incomplete, is rttaintd by the
maker and later leaves bis custody without his consent,* or where the blank is
a mere superfluous space left uncancelled in an otherwise complete instru-
inent,* the act is treated as not negligence per te. and the question turns upon
the circumstances of each case.

(2) Where at r execution a document has been alUrtd and is acquired by
a third person in its altered condition, the same principle serves as a test;*
here the question seems always to be open upon the circumstances of each
case.

(3) Where the person charged had not signed any document at all, but
had written hit name alone, i. e. for some other purpose than as a signature
to a preceding written statement, it is natural to find the Courts holding him
not responsible, as a matter of law.^ Only rarely could the circumstances
here justify leaving the question of negligence to the jury.

in hii owo name, and reconl«l the d««d, then
mortrngios the land to T., on the faith of the
record s TT waa held to obtain a good title)

:

18S9, Dobbin «. Cordiner, 41 Hinn. les, 42
N. W. 870 (a deed executed by a married
woman without reading it, on lier hiuband's
false repreeenutlons, was left blank aa to grantee
and description of property, and the hosband
filled it with a grantee's name and a description
of the wife's property ; 'he bma fide grantee was
held to obtain a good title, on the ground of the
wife's " culpable negligence ").

• 1839, Van Amriuge p. Morton, 4 Whart.
882 (a deed executed and acknowledged, with a
blank for the grantee's name, locked by the
grantor in a drawer of which the key was given
to bis brother, who abstracted the deed, tilled
out the name of a grantee and delivered it, was
held not effective, there being no negligence or
default in the maker).

• 1827, Young ». Orote, 4 Bing. 253 (defend-
ant held liable for checks signed by him in blank,
left in his wife's custody, and so fllled out by her
direction that a blank space before the amount
could be filled in to make SOI. into 350/. ; "we
decide here on the ground that the banker has
been misled by want of proper tiaution on the
part of his customer "

;
" the checks, left by him

to be filled up by his wife, when filled up by her
become his genuine orders ") ; 1854, Barker t>

Sterne, Eich. 684 (" whether the better ground
for supporting that decision is that the drawer is
responsible for his negligence ... or that the
rest of the worid must judge of the authority to
fill It up by the paper itself and not bv any pri-
vate instructions, it is unnecessary to inquire")
1875, Halifax Union v. Wright, L K. 10 Exch.'
183 (the ruling in Young v. Grote approved, as
perhaps only an application of one of those

general jprinciples . . . that a man cannot com-
plain of the consequences of his own default
against a person who was misled by that default
without any fault of his own "),

3402

• Eng. ! 1869, Ingham ». PrimrOM, 7 0. B.
K. a. 82 (defendant held liable on an looeptanot
delivered to M. without consideration to be dis-
counted, returned to the defendant by M. after
fajling to obtain discount, then torn in two
pieces by the defendant and thrown into tli*
street, and picked up by H. in the defendant'*
presence, and afterwards negotiated by H. ;"the case appears to turn on the qnestioa
whether the act of tearing the bill in two pieces,
being manifest on the face of it, ia such an act *•
prima faeit ought to have indicated to the plain-
tiff that it had been withheld or withdrawn from
circulation ; ... it was properly a question for
the jury whether the bill exhibited appearance*
which would have led a man of ordinary intelli-
gence to the conclusion that it had been torn for
the latter purpose "); V. S.i 1870, Wait v.
Pomeroy, 20 Jfich. 676 (defendant held not lia-
ble on a note from which, before indorsement to
the plaintiff, had been detached a memorandum
at the foot, conditioning payment on delivery of
a machine; "no one is bound to guard against
every possibiUty of felony ") ; 1870, Harvey v.
Smith, 65 III. 224 (similar note, bearing the
condition in pencil, which was erased before
transfer; the defendant held guilty of "gros*
carelessness," and an instruction that he was lia-
ble if the erasure could have been made "without
leaving any trace which could be detected by a
prudent and careful man," held proper); 1876,
Brown V. Reed, 79 Pa. 370 (defendant signed an
aneement to pay over the proceeds of machines
sold by him as agent, the words being so printed
that, on separating the paper vertically, one half
bore the signature and a form of promissory note ;

"whether there was negligence in the maker was
clearly a question of fact for the jury ").

* 1869, Foster v. Hackinnon, L. B. 4 C. P.
704 ("It was as if he had written his name on
a sheet of paper for the purpose of franking a
letter, or in a lady's album") ; 1870, Caulkins v.

Whisler, 29 la. 496 (the defendant wrote his
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not to be chai^d with the do^Snti ^''T''''**' «"» P-''^ » of rou,^
«?««»/ <m„,/,;.„ in ^ Jt^ "'?!; P"* *''««' the other p«rtvi,«"T£ thi«, person, toCi«X„t^l^^^^^^ '• «>'. that.oTS^ .'

ttnt party, in so dealing with if fK^ ^^^ ""'^e' '»- the conduct ntth^
to have been delive«d 'i;til^^^^^^^ "'«<'°f

le consequence it apr^^"
tended to consummate its d^elivT Fo;

!"'" '"''" ''^ '"^ »°t actuaK
:,'»:'^' the document has been m'^anuS;Z^' ^"n*"

*''«" » »° doubt,

?Z fh 'f
^'^ ^'^ "Stained after r^J^f"? Tr"''^^t to a conditaon)

irom the maker's r....*^.... .. .
' freparation but unla»f.,n., .l.. '.

-Whether ie has ^^S^^ri^S^^^^T"-^"^
•s custody ;3 though in KJr ''"* unhwfully abstracted
;nduct would be dVedte^^^^^^^ ^the manual transfer would a, a ruLb^ J^'' '/'"'' '" the forme^ca^

that the delivery'^as11^' b pKfT '" """'"''''^ '^d^o^PpLecentury;, and even in those ^o^rtT^l eVptr^tf^ '"^"^ *'^«

•8»nt ; S. filled in -,rh IL * "'•. "•">• " mIm-

^ *n fault in the tiWt.^'"' ^^I" ""^ "»
be reouired to b4r tK^"" ^^\ ^e ought to
crime^').

^' *"• '»" "•ulting froSi the

thij.
^'"' ''^ '" " 2*08-8410. ante. iUu.t«t.

(ind'oiw^'bte^"-. A'len. » M. * W. 4„
doner'. Men" «d bv hi. "l*

"""/"^y "^ '^e in-

heldbindS«).^M7i"".'"""f'"^ in f„„d.

>'«got..ted by the cuitodi,n in .^* """"gfuHy
ewdtial that there .h!»u? "> ewrow; "it u
of the not "bv the »?v^ •""" **•" « deliver?
contract

; .

'^

bu? thl
'' ^ ?»'"' ^"'«' "^

limite,! M bitw^n th. ™J' " I"""""' and

BiIhaniNoll;l„"':fte:' '""' ^--''

(ttedefenda^'Seld'Sot-ll^h'l''''"' " «" »• ««
change, -written by h"m wfth

."" ' ™ °^ ""

well, I. J . "fir "• drawer'a name
; BnSn-

volunurilypnttatoanlfl^'h' '/-* h" n^
or part oftCmtZlVZ,^^ ""• "'••"^
• • I eoiif«« I thtak heT-^iS.""* • "'no

!

• • . but then thian^C^*^,'*" iTKligent,'

It was not neglimsnce fci- 1»„ _1 "*"• ^- J- ••

did not owB .nS^Jr!'. '*" *"» feasona, fint, hadid noToTe^nfXrtir;""»-"•' «"'• •"
he did n„f .„. othe?X'?C

i'.'"';^"".^''.:

SiOii

ne did not act
•n ordinary camfnV »r '"•">» » way

injf invalid a note^Lh h.?^''- *'?' «Uhold:
maker, left on a tTble Mn'^in'T?, *'«?«> by the
• "..rety and the deK of *th

" "'""?»«« of
and thence taken fSy bv Jh'"^"^ ' ''*«'•

^^*' 8 E. * B. M9^79^8"7!i'T 'I. ^f^" '
no weight whatever to what fh

"''* '"•"''>
think or intend when h. 5 i-

**"»'»' might
ment. nnle» I thought thi '7*"^ ""? •"»'™-
and agreed by both iirf•- ,v" "f intended
ahonl/oper.^ o.Jy'l tte^H*.""'

''*"'''^
escrow"), ' " ™e delivery of aj
HI
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rule making abMlnto an mctow to tlie grantee {antt, | 2408). then ia a
tendency to rest the mult on the ground of negligence, where t bona JUk
third party'. intereeU are involved* Where the escrow has been made to a
thtrd ptrmm, the principle of reasonable consequences, and the analogy of
all the preceding ru.«M, require that the grantor should be bound, to on*
eubiequently holding it, by a deUvery made without observance of the con-
dition and contrary to his bteut ; and such is the rule of most CourU to^y •

But the metaphysical error that a specific actual intent is an indispensable
feature of every act (anU. $ 2413), and the faUure to perceive (what the
foregoing topics amply illustrate) that the very same conduct may consUtute
a valid legal act aa against one person, though at the same time not as against
another person, t. «., that nullity is a rektive term only, has induced some
Courts to refuse to accept this rule, and to deny title to the subsequent
bolder.' ^

X l*^\
^"••W A«t.

:
foretoliifl Prlnotirise appUed to WUla and Ballota

(1) A vnll M a unUateral act, i. e. there is no second party who acts upon the
faith of it as a part of the transaction. Is there then the same reason to le-
quire the enforcement, for wills, of the general principle of intent (anU 8 2413)
namely, that the terms of the act shall be such as were by the actor caused
to be expressed as a reasonable consequence to the other p«ty dealing with
him ? It would seem not. (,i) So far as the terns of the will are concerned,
it 18 clear that the law dv.« lot attempt to apply that principle in ita strin-
gency. The signing of a specific document as a will does not, as it does with
bilateral acta (ante. § 2415), conclude all consideration of the signer's intent
to enact those terms into the wUl; the question of intent is still open.
Nevertheless, smce the maker is deceased, and the ascertainment of his
actual mtent is always an eiusive and jeopardous inquiry, some practical rule
01 thumb must if possible be adopted, taking some tangible ciroumstance of
outward conduct as the mark of intent Such a circumstance, for one, is the

403 (guaidiui'i bond deli?«nd to the county m • tn«v n

^^ir • • t'r•' •" •«'»''. conditionally on delivered :

rfiy*!"^ •"«"'?"• •'•WtWlnte
; th^ngh to deceive i

tl>e old doctrine wu invoked, the opinion pro- "

ceeded upon the groand th«t " if the nutter U
left in doubt aa to the chatacter of the delivery
of thU instrument, inch donbt ihould be re-
•olved in favor of the innocent pemn to aecnre
whom the hmd wai mven, rather than to the
advantage of these defendanta, whose carvleas-
ness has at all events produced this situation ")

o„, ,*'^®' *'#'" "• Schenck, 10 Pa. St. 285,
294 (escrow delivered by the third person with-
out performance of conditions prescribed by the
grantor, held effective in favor of a bona fidt
grantee, ''who acts on the presumption that
tne records of the county are not intended to
mislead, but srnak the truth, that the acta and
declMahons of the grantor are such as they pur-

^^ ^>. ' .""^ Hubbard V. Greeley, g^^le.
840. 24 Atl. 799 ("Ektows are deceptive"!

3404

stmmsnts \ they are not what they purport to
be

; they punnrt to be iutmmenU which have
ired, when in fact they have not been
.... they are capable of being nsed

~—J.., innocent purchasers, and the maker*
of such instrumenU cannot hi] to foresee that
they are lUble 'o be so used ; . . . [the maker]
ought to be responsible for the ns« that may in
fact be made of it ").

a l'*P3'
May" ». Shields, 117 Oa. 814, 4S

8. E. «8 (yet modifying the doctrine to some
Mtent on lines of negligence) ; 1869, Smith e.
*>«''» Boy»lton Bank, S3 Vt. .141 (Bennett, J.

:

The deed not having been delivend. it was
a nolhty and void, or, more property speakinc,
never existed; . . . there ia a radicaldUtin".
tion, aa it respects the righto of a bonajUe pur-
chMer or assignee without notice, between a void
and a voidable instrument ; ... let the iwin-
ciple be as it may in regard to commeroial paper,
no question can be made as to a void deed").
The authorities are collected in Jones. Real
Property, If 1816 IT.

^



iniOO-msJ INTENT AND MISTAKE.

'

, ,,,,

knowledge «d hi. en.«ia;«t:^»^i^'. J"
'''«7;"t;« co«U.nU. 0«v.n h"

-.«bj.ct only to those v«*,ying ciSVtil "^^'7 ':"»""y "»•» ««~.

P»»«d of «,. content, .t th^ time I.e .{3 k ft^^, '•*. "" '••*^' •"'•* Md «-

proof thU he kn.w .nd .pproved th." mtei^u %h?'-i
'"

'T'""''*
«•«"»'''" '• '"aS•nd .pproved th« conteuuVtheiC™ "^n J*""*'^'

'»"" «"»'ough tb« t«t«tor knew

thU although the tMtmtor M^t "*".''"•'"' "'•P«P«r to opanto m a »ili v .l,

obUining hi. execution thereofFfth,X^"Hr7^'P^"*'"«^»'' ^^^'^o^X
the fact that the will ha. been duly «ad ol^r L ^•"'w

""' '"» l'^«<=edi„g pron^,i [„„
•xecution. or that ito contenU h.™^ u ^, ' *"'*'''• »*"•'»' on the oowai™ nf^^'
wh.n conpM with hU^SL^e^" ^-"f!"

^ W. notice in any otheT^r.ho .Idwell a. he kn.w the content.' th.ST 's 1m r"'".*'""
•'*"^«"«« »»••» ».e aJJ ov^ „

portion of the will u to th. whoJe^f
^"""•^' ""' *»•• 'bo^e rule, apply eJuLiylt

defi^rdrnr .t£t;v"" "^*-'^=* *''^^»' --pond. *«
(-''.§2411); whether Tbtnt to co^/"

open one. « already noticed
question of the circumstancestf e„c ^ 7 ^H T^^'T ^^"^^-^^ ^'^ «»

has indirectly put such questioJa^sT- for hii'f "l"'^
"' ''*^''^"'>'>

to almost all wills, effectually marks thT^al ad ^- 'T^^^' »«'Ji«P«'"«ble
testamentary utterance ;» and no one La «v

^ °° °' *''« •'«'«'°««»t a. a
as an attestation i„ esc^w wodVL ,udicT«n

'"«^'*''' *'"'* '^'^ » ^^ing

C^rir - « -se are s^tU^^c^SZ^tZ^
^'^%^t:Z^:S^^::^^^ umiateral

tae Court lUtened tofviJence lu .„ fT.
'

••grnag wu not overthrown : issi n»„—

_

S tC^Zi^^,K
"" <='—.Unc relied on"/ iiie ueiendant

)
••••to ua

r. h.W„rL„'r.!!!'/-. «"• «• - the n.™ of

•~ •••MC-K out, U_

»_,•'•' ™ "J wnetiier . . , the

""" "•» prepared and executed, by

But the tctiial dtut at 1 Jini. i

to inquiry (ohU. §2^0)
*• ''"'y "P*"

iMOS
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Mctm^taj govtrn, and the votor'i intont-for extnple, in votins by mi*.Uke fo,M uninteojW panon-might be open to inquiry. BnTthe diffl.
oultiee of inveetignUon tnd the poMibilitiei of eejobry ,„d f«udm too iimt
to permU thi*^ P«oUctl ne«i. oblige n. to uke the written .xpreMiTo}
the ballot u the sole end definite element of the voter'i act

:

k. ISLSS^' iil" ''Tt^'
'^' "^ T. 73. M

.

- It to prop,, to Mk bi» fo, wbo«

» to b. for • partleolar .udldei., It could »ot b« .llow*l to blm. uZfhZSuSS^nth. other «o.p1«ifTid«,- that hU „.m, w- ,^1, writUa o, prinui^J^-T"

3. Tetdable Acta.

I 2423. Motive a* wuking aa Aot oldable. Mlatake, Vraad. Dnraaa. lafaaor

"<!'i?T']'" P« '"•"nc^wn »»tween acts void and voidable is well enouHh

ITS'- u", " 'P^^" condition, of avoidability are for the moat part
settled m the Uw. It is here necesaary merely to ascertain the part playedby this doctrine in the so^ailled parol evia,)nce rule.*

' r j

That an act is voidable assumes th^t it u an act. -in other words, that
all the requuementa of an act, as alreudy examined, are satisfied. So far. then
as an act is held to be voidable, it must be for some other reason than one of
the fonj^oing elemento, that is, some reason which concedes that the act is
jural and lawful in ita subject, intelligible and definite in ito terms, and finalm ite utterance, and that in all these respects there existed in the actor an
intention to do the act. or a vohtion having consequences equivalent to in-
tention. The inquiry, therefore, is. What is the distinction between these
elements, the lack of which leaves the act void, and those other elemento
which merely make the act voidable ?

The other elemento are all reducible finally to a single consideration,
namely, that of motive.-i e. the relation between the actor's state of mind
and some fact external to himself and his act.* This consideration of Motive
falls under three general heads

:

1. When the fact creating the motive is somewhere mentioned in the ternu
of tht act, it is commonly spoken of as a Comlition. Conditions may be

* Aeeord: 1878, Beanlttok., v. VinrinU, 7fl
III. 34, 48 (that a ballot waa cast hy roiitike
held iaadmiuible): 1898, Tiitt ». Hawkins, 69
Nebr. S«7, 78 N. W. 892 (that ballotii were im-
properly pnnted in diatinKuithing between full
and unexpired ternu, excluded); 1896, SUte
V. Steinbom, 9a Win. 808, 66 N. W. 7»8 (a
TOter'a intent to rote for a different peraon, ex-
cluded).

"^

How an anbiguout ballot may be interpreted
u a different qaeiition {jnl, % 2461). Whether
the ballot!, not the tUUim officer'a eertijkate;

Itimate subject of ionniry ia another

m»

are the

qnettii mU, | ISSl).
» W hether an act may be void or Toldable as

to one peraon. but not to another, hu already
been coneidered (oafe, { 2413).

•f I'J' 'I"",' '"'*• '''™' • " '" Mmetimea
•aid, that the law dnea not concern itaelf with
the motives for making contracta. On the con-
trary, the whole iKope of fraud outaide the con-
tract la the creation of falae motivea and the
removal of true onea" (Holmes. The Common
Law, 326).
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VOIDABLE ACT&

|»^I««nt«l/r««rf^;^/, , .3^ *i'

I„t!:f
'-^^ my involve . f^^t

ever. th« .voidwce i« due toTf!!^- . ^ ^' '""""'• '" «><)th ciues how
»«*. th. di.tinction be'wl* S and voiLb/''>' "* ^taelf^rad'hl;

f' «•.*«>»«/ iwrry will involve eihermiS' '"?.• ^^^ ^' »«" 'W-e.^
the mietake i. ».4a/_ fo,' «mll! T^'j* '"dividual miatake. WW
. .pecific lot of land, .upl ""if^I ?• *•)" ^'*'«' -S^ »«4 andtu
urn, thirty.,o„,.c«.onlyShe

p^ir«^^^^^
ac«.. .„d in fa^ct it rn

•nd the term, of the de^T „Tr.**^ P"P°'^°'>«'« to forty acre,
whether «.i, „u,t.ken Saf^^l^'SraUo"^;'"^ *"« «»-''""^«
«nce of the act, or at lea«t it. m.iir.Z I

'">*'»o'«e either the total avoid-
"one of the chief sour. co£vl "'fu"

'"" "" «l»''«»'le line,. £
•ni«Uke; w,d it ha. beTn dr^Jv^l^ ^^" *''•' «"'=«"«» doctrine of mutual
dininct ia if problem frJmrLSi'mV' f''> ^'^''^ "'» ^-"' «ly
content, of a document .igned S^! „T"?'

""""^^ " *° ^^e actual
^the legal effect of word. intentionail^JaLT^:!? """r"' "'""P^o" -
The practical problem here i, a diffiS n^ .a!^ "'"'" ^''^ P^-^"' head-

":^°"; » «»«Ptance; but in nafure it i 'a Iht "*'" '" ''^ ^ »«'-
•ct.. whether oral or written.' Where L ™ fu ™ '='*"""°" »« »" legal
example, in the above caw if „„. J !! ^* ""'^''« '» «WiVW««/ only_T,
•rea-. it i. generdlyc^^L "T.? "'""' '^''^'*"*"«1 ^^e mistake «t
a document and the .ufferina of l»^T t

*^ '***««'> the sii/niDB of
••gnifie. that the act ha. ^^n Irni^'bl^r^^yr™' °' "''«'--

""•te* wiii boandTMd b
*" <'"«fit>i«l l- --"'. " ' • " ^ •Emitted th. «ri«„ '"'?«•

incoiiri,t«Bt In both a«r*th^

t? hold (ComiLruVn ?t r.«f'«*«o"

w .pphctiou U^ . iSZT ^ ^^^'^ *» •»<:»'•

— •"•« mnru.
•PPOM tt the origi.

. but little

-..uvumntnalmii-
--_„ (H«rnnian on Con.
«Bt lu e,|mty the term

",°''*?'''nployed without—bl. .nd v.id. but it reuVfe! S:n'r3 ^Utl^ ^^'^^iT^^^^^
3107

"""* ™ "»^ pretont case..
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that harm. Since motive alone is thus involved, it follows that compulsion,
like fraud, merely makes the act voidable. In fact, then, compulsion is always
of this nature, and there is no clear distinction of principle between "equi-
table " and " legal " duress so-called. The only conceivable case in which
duress could go to deny the very existence of the act is that of the physical
seizure of the person's hand, and a forcible movement of his pen, by another
person, for there the first person's volition (ante, § 2413) is lacking.**

3. A peculiar variety of the foregoing doctrine is found in the avoidability
of acts of i^fant^ and lunatic: Here a rule of thumb is adopted, by wliich
the person's age or disease serves of itself virtually to raise a fixed presump-
tion of fraud or compulsion, and thus to create the option to avoid, regardless
of any inquiry whether there was in the individual case deceit or duress.
The general probabiUty of it is regarded as sulficient. At the same time
there has always been a tendency, in one or another court, to break from the
fixed rule, and to treat such persons' contracts, especially after performance
on one side, as voidable then only when in fact there was in the particubr case
fraud or duress. It may be added that the earlier doctrine that a lunatic's
contracts are void, not merely voidable, is referable to the natural opportunity
for doubtmg whether his mental condition, as respects legal acts, is that of
total absence of real voUtion or merely; of an unintelligent apprehension of
the proper motives of his conduct; for, if the former be the case, it is logical
to treat his act as void. — The voidness of a married woman', acts at common
law was a pure anomaly; either it had no reason at all (as modem legisla-
tion practically pronounces), or it was based on an apprehension of imposi-
tion, in which view the rule of voidability should have been applied. The
invalidity of acts uUra viret of a corporation does not involve the present
pnnciple, but rather that of prohibited acts («n<«, § 2414); for the law's
prohibitions of such acts by corporations are of the same nature as its pro-
hibition of gaming or trading contracts by natural persons.

B. iNTEOBAnON OF LeOAL AcTS
(Varying the Terms of a Document).

§ 2425. 0«n«na Theory of the Rule atalnst Vi^ylag the Ttoma of • Writtag.
When parties negotiate at a distance, by letters and telegrams,- first an
offer, then a declination, then a revision of the offer, then a halt upon an
important term, afterwards an offer of its concession in return for the con-
cession of some prior term now to be changed, and finally an acceptance of

• 1887, F«irb«nk« v. Snow. 145 Misa. 168.
18 N. E.m (Holmes, J. : " No donbt, if the
defeniUoti hand had been forcibly Uken and
compelled to hold the pen and write her name,
and the note had been carrieii off and delirered,
the aignature and delivery would not have been
her acta; . . . there sometimes still is shown
an inclination to put all cases of duress upon
this ground ; but . . . it ia well settled that

,
"•."1 "*"*'• '•'• "o-called dunsaa consiats

only of threats, the contract is only voidable •

MUM

. . . the ground upon which a contract is
voidable for dareas is the same as in the case of
fraud, and is that, whether it springs from a
fear or a belief, the party has been subjected
to an improper motive for action ; but if duress
and fraud are so hr alike, there seems to be no
sufficient reason why the limiU of their opera-
tion should be different "). Compare the article
of ftofMsor J. B. Ames, Specialty Contracts
and Equitable Defences, 1885, Harvard Uw Re-
viaw, IX, 4».
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thia conceaaion. and thug an «nrf »# «i.

*^^*

^
this contract to ^for^'ltarr^r""'^"^ ''^^ ^-'

tel^iiw,a8 mutually modifying andTmDlemi^ T""" °' '«'»«« "d
of the oontiBct is not in an/o *e d<^2""v °*^? °'her. The whole
the whole of any one document CpltwLllT ''' °''" '>'^'"^' «!<«•
because some of iu terms have £n imLJ!? . ' " P*'* "^ the contract
mants in the series. Nor cJ itt ^S^""' "^''"' ''^ "*•>" «!--
each one independent, successively i^fl^' 5^ ""If"""^

°' ^^'^^^ •»<=»».

letter and telegram is merely tentati/e .„H
^ Precedug ones; for each

lepl «=t («„^, 5§ 2401, 24oCn^ the finrrT'^' "' *'>^'« «-«^ -°
when it comes, adopts and v vifieTthe 1. ' " «'^""- ^hat assent,
legaUy inchoate only. The l^Z ^LTrJ^T' ""^^^ ""*" »»>«« was
of a trick at whist

; thetota^^rtInn T^l '^' ^"^ °' "'"^^ '" t^e play
hns fallen, and no one ca^exhSiTS ^ ^T"^""^ '^ ^'^^ ^^' ^^
all are pUyed, the second card ty pr^^lt tJrS"'-''' *f

'

' '''' -^-
remain unimpaired by any later play

''""''^ ^'*<=*°' ""^ may

to'^^il^n^fr^hfrr:? t/Sr« trr- »' ^^^^ negotiations
up to replace them and to embodHSfnete£ ;"'°* " ''"""^ "^"^
adopted by the parties, this dSument wSl nol i

""'^ " "Sned or otherwise
the act Instead of leaving th? wTe^ ^ "^T " °°\'«P"««nt the terms of
been definitely selected iS«BtIn^ir°^^ T"^

^^"^ '^''^' '^' *heathas
there, no less before than"ow buTTh^ n """t "T "

^'^^ ^^"^^ ^^^
tacle by itself.

'
•*"' '* ^" °°* »'«e° Placed in a single recep-

r^^t=3 iTn'^itfrcfAir'
^° ^ ^^"«'^ --^^

parts into an integral documentary unitr ^h^ n ?'T"" '™'" ''^''^'^
18 that its scattered parts in the^7f„?™i^' ^ ^."^''"^^ consequence of this
any legal effect; the^T^ *

laifbTa !r
/"''^"^^^^

other words: When a U^al^^aXlT^^' '""^^'^^ of th. act 1°
Utterances ofthepartie, !nZ "Jt^f T -

'"^^^ '^'"'"^'' «« "<*«'•

it ^ nrs^^tr^nS^r ^""^^ ^" °" ^-' ^- -eral aspects which

-.So'.Stht p"it:'^c:;itcfar^^^^^^ ^^ ^- -^^-^
existence of another fact {aZ &2^ ut 1 ^^^'^8 "« ^f the probabk
t deals with the question X;!and in whi™

"^ «"b«tantive law. because
found the terms of a legal ^Tra-l 8So f"^' ""^ '"'*^"*^ "'^^
rule is plain enough in the m^eSiif, IV"

Th« understanding of the
loose employment of the ^oTZS^'l'^^T'^V^I" ""' ''^ ^'^'l-"'
succumbed to when applying the iXS trih "^

''^"' '"' ^"^ ^"°"«'»
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wcti the rapreMntetioBs; and whatever tennt an not oontdned in th. r-,^t»-i . .do not bind the «)ler, .nd mart be .tmok out olthTc^.V^ ^^**'"^ *"*~*

1884, Abbott, C. J., in Kain v. OU. 9 B & n IliW A511. « -an. al .

hJ^!:if
"'*'' ^' '° ^'"^*' ' *'^' '« M. & W. 66 (the plaintiff and the defenduthad made an oral agreement for the aale of ahkru . »n *L •^ """ """ 7" oMandant

rigned a memoranSl. which w^ttSh^Id^totCwnSTLlSX *^ '.K'^fT*

"' mtrji^-'''•^'^r ^'° '^^tinTiid'^rsji:::::^:^^
"
"
~

1870, Blackburn, J., in ^»ijr«« y. i>iilr«, 82 Uw T Reo k • aoi . «ff s. -^ 1

1880, Fan F&«,, c, in Van Syekei t. IMrgn^, 82 N. J. Eq. 288- " What .» «M

(2) In the next pkce, this rule has no necessary relation to any rule oflaw regu^rtj acts to be done with a particularformli,, such as «Sr^ (Sthe one hand, a contact may be entirely in written form.'^scribed^^.aSyet the terms may be scattered through many writings and not intLatJd"n

Charltlfr'"'";'^".'''''"/^' " "'" °* P^""'"''^ --^-- thelCte of

frl rr '^ T**""^ ^''^' "'*^ ^•^•^ -^ whiZeere m^l up

wSlZ r^"*" •'^'*°«' °' *" '«''^* O'' the other hand, evenwhere no form of writing is prescribed, the rule of integration applies if Iheparties have m fact embodied their act in a single mern^L*

L!? ?• ^?'?• ?»• C. 92 ("The rule i. per-

It will admit of no contract that ia sot part Sfthe deed")
; 1889, Pollock, C. B., in HaVii, «

S^kejt, 4 H. « N. 1, 7 ("The rule ;ilKby
the pUintiOs only appliea where the partiea toan agreement reduce it to writing andagree or
intend that that writing .hall ^ theirWee-
™«»'):1M». Martin. I., in UngtonV^.g.n^ 4 H. t N. 401, 408 (" Where two p.*^enter into a contract and put it into [a iTnglel
writing, that writing detmninei the term, of
the baigain "

; 1861, Hoar, J., in Kelly ,. Cun

8410

nin^m, 1 All. 478 ("The writtog i, the con-

i.??'^ ' '?• P"^""* P«rol agreementa")

;

conteact shall be regarded aa the wle repoeitorr
of tils intenUon. of the iwrtie. ").

See the caMs cited noat, { 2464.
• 1846, Pollock, C. B., in Eden v Blake 1"«

tt *J!,- «"u«v';^»'''«^' ^ *• ^«i of
the gooda sold, whether it be inch u call, fora tnemonndnm in writing, ander the rtatnte of

.? is.?' ""h '' *'""' •"• •*•» • »«nionu)dum



•"«»-«"3 v«™o™,^^
(3) Am a oozueqnenoA nt fi.- * ^*^'

the rule of^tT^XTS^t''" *°^ -*«^ ""'t.in theo^
f.

«. to a ttagle oral pronounceS^S^? *** *" ""^ ""bodied in "a/ f!2'
"^ «t; it can be iLagin^^ J.'!

*>? " ^°«ction i. entir^l^^iSj
written electric telegwph. B„f t^'

""" *'°"*«ct V helionaDh or hi
^

§ 2426. Htotoiyof ttl«
integrated.' ^'^ condition

n might have been supposed fhof .1. •

penodfl .1, from primitive times till fh?„ ' ^/ ""^^ division, into thre«

Ther. « .different ^bSt?„^.T':!L<»»»^t..M none. If the p«tiM mlt fc, »? 7^' •""

r>nl«. the* worfl ^"{Sr?, !S!!:!i^ J^ f«">l
eiwly the lame oZh^^-

'

'' J^"* h'T* pre-
written dow?")? mS'^Cif "^ ?•' ""^ »»•»

mle here rtrted fu „ f-i
' I'L ^'^ 8*2 (" The

the tenn/Sf it are defiJw, L *^'"^' "'•«

18H Suider.
,. Pottiitwr B. P. Co w. ,'2i:-°i

™«
84

"•

J^ented. the intenWra IZ.^'.M """'"•"r
the term, thereupon ta,^.^ ^ "^^r
defend«,t then liLJi^ SS^^tf^k""/"* ^ tJ"'

the nndentanding that th. !^?^ ' ^"^ that
embodied in a ain^I. hL contract ihould be
the addition o^ig^; .K"tivf^ '"'* '"°'''
obligation and thTI tv

^^"'^* ternm to the
be .Troll's?^tj rtT'^V'^W 'herefore

embodied). ^^ "^ "* »"* having been ra

1877-8, KcW &i'S^*5:^/'}"o'riof work.:
"

iler TnSSSy^ "", '^'•knndenlehre •"er, iBrtitntionen dee dentechen PH.'

P*
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siona and under the Merovingian and Carlovingian monarchies, there was
certainly no notion of the indisputability of the terms of a document. This
is explained, and was indeed predetermined, by the character of the civiliia.
tion of those peoples. When the Germanic tribes spread west and south and
absorbed the Roman territories in Gaul, Spain, and Northern Italy, they
brought with them two marked traits.— an ignorance of letters, and a l^al
ajatem of formal oral transactions. They found writing in use among the
Romanized peoples, and (in luly at least) an advanced habit of transaction
by notarial documents

; and this they in pert feU in with. But it remained
aben to their own ideas

; and after the dissolution of the Carlovingian empire
and the subsidence of Romanesque influence (say. by the 9008). the alien
element that had found entrance was excised, and the development of their
native system proceeded on its own main lines.* The document, then even
in Its most definite type (carta), is in the Germanic system merelv one of the
symbols that entered into the formalism of the transaction aAd. like the
wand, the glove, and the knife, has an efficacy independent of its written
tenor.— which indeed could mean nothing to the parties who employed it

:

"In the legal a&in of • people who, from the lowest chorl to the gnat EmDeror
Charles, were unskilled alike in reeling and in writing, the written document could havebut a preeuioui position, and its acceptance into legal practice was opposed by all sorts

1.*^^^," .'*^u*"l'"'
''y " *''^°«* ineradicable distrust of ererything written,which they feu«l with the tear of a nutn who stand, weaponless and hSes. Fo/m^'^ M??***°

**"°'«"t •» inite Mother thing than for the Germanic tribes, con-fronted with it yet not comprehending it Nowadays, our documents of debt, or the like,we wnto oawelve^ or at least sign them after perumU ; we an, master, of them, and weknow that the thing we have written or signed is precisely what it is, and no fearKime
mystorteus thmg. Quite otherwise with the Germanic peoples, confronted with the aUen
practioe of leg^ wntmgs, upon their inyarions of Roman legioua. The grantor of land
the borrower of money, could neither read nor write the document which mieht be exe^cuted in h« n«ne; heconldbut mark hi. cross at the bottom, and hope that allwas rightThus we hear, even in the early ISMOs, a certain baUiff of the abbey of Pruem, in a litiL

^^iTh^' •"I'-J;^""' Hemy IV, scomfuUy protesting, wh« the abbey pl^n2t
royal charter against him, that a partiMn scribe could indite whatever ha in4ht pleaw to

TOtrechts; 1887, Pooe, Die Lehn ron PriT«.
tnrknnden ; 1889, BrenUn, Hudbuch der UA-
nnd«nl«bre fiir DentscbUnd and Italien. I
47ft-665

; 1887-92, Brunner, Deutsche Kwhtsl
geschichte (bued upon tnrUer sepeimte esaays by
the ssme satbor, especially his Rechtweachichte
der ramuohen and germaniachen Uritunden)

;

1008, Brunner, Orundiuae der deotMihen Bechts-
geechichte (confirming his earlier results) ; 1896,
A. 8. SchulUe, Zur Lehre Tom Urknndenbe-
weise, Zeitschrift fur das privat- nnd oeffent-
hches Recht, XXII, 70 j 1898, Declareuil, Les
preuves judiciaires dans le droit franc da V'aa
VII' sjftcle, Noav. revue hist, du droit fr. et
etranj., XXI 220, 747, 767 (independently
reacumR results in harmony with the German
schoUre)

; 1902, Schroeder, Lehrbuch der dent-
schen Rechtsgeachichte, 4th ed., 381, 698. All
these scholars are in substantial agreement upon
the hutorical facte to be referred to ; Ficker and

Breaslaa having eontribated most to establish
the rorreet stoir of the great fact, the reUtion
or the seal and the attesting witnesses to the
effect of the document. Fertile (Storia del
dintto italiano, ed. 1900, VI, pt 1, pp. 417-
419) 18 in accord as to most points, yet does not
notice the importance of the seal ; but in Italy
the early vogue of notaries gave a different turn
to the story of ite local law. Stouff (Etude sur
la formatio,! des contrats par I'&riture dans le
droit des formules da V'su XII' aMe ; Nou-
velle revue hist, de droit, XI, 249 j 1887) ignores
entirely the historical pUce of the seal ; but
Bresslau and Posse had not at that date pub-
Uahed their researches copiously confirming

» Ficker, I, 83-88 ; Brunner, B. G., I, 399,
II. 420 : id., Ornndj;., 4i, 119 ; Pollock & Mait-
Und, II, 88-190.
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which «n, . oT^h^^f^J"" • ^r ^e, th.«T.?ln^''' "^^ ."•» ""«•

P"-*' It U. lnTrS;t?^ *?••' l^ with eMe ^tW^ r^"'"'*' "'-

oonwtod in thi*th^^°
**"""•"*•

• • • Thetrath i. thLtT» ,
^°^ «l*y»h.w,t.

.-.or o, .pt:; oirirTt,^: *•,t ^^^^^ - -^.r "•-^

enab4lh"'^mSe'li*V7^^^^^
^t''

'^ """venient part fi„t bvthe premiae., and. nextK "L^ ^'^^^ made VmbolicalWarLj^
of th. Witness,/ S:^^^^7-«a^^^^
of the writing dee. not ^aS^ajtw'^ f

*'°°*"" ''«'' » that the tenoj
truth of it« statement isXputedlS.!^*"^^

*''"*'^ '"•y'*^' If theof land conveyed, the conditions of ten ,~
"""""'' "^ """"^y ^«^d. the a«aaction may and must be provS bv .^^ "''T'^'^-the terms of the traTany contradiction of the Sr^'^T^ « *5' '''"^^^^ *° '*> reg^lSof"

af they had been, the main Snce ,or .l"*'''"!
''*»««««'' «ontin^«^ ^ b^'The procedure for disputing bS Z ^T^ "' '^ ^"P^^d transaction

document was eIabo«£ and . tl^^Z^''^. *« co"ectness o^tumuponawagei
'battle V i'"' "V^ "'""»*« «"lement miX

;x.j-it^p.rf,eerL":£eSruVd'S"r ^ ''•-^"t'to'ti''^^,:''/'* $•

».onth.'«.d at the ?„d X''"""'''V" '*' ""» •"«»hbC l^"f"Sfi"""" '
-«»

• Heniler, I, 86.
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ud Uf Mtndt udTonr frUndi; rmdy, rto-'-B. .The m«i._Th«^or. to the

^^J"^.'T" -"»»»»•««>'«• ««•» oont»ct eve. » A ••IdT-d tiwrt htafather died within the Booth. -Thvw«e«kedifhedi«l,ri.«li„ hk d^S^Sl ol

JrT.I^i"^- '^^'P^yy"" "•»•»««>•••- The Jurtic* 'AndinMrnuohMTtJ
foandth.t theeetateof B wm eonditionri. which eooditiou we. not ei^ciaftdW^SbmldLbj i«Mon of the default of B, ud thei«fore hie eeiein wee ^^IT,''*''**^***™*^

11 The rwe o/th» ital brings a new era for written documents, not merelr

J^2i^^*, *^" '^^. " T"^ °' authenticating genuineness (ani.
9 2161), but also by rendenng them indisputable as to the terms of the trans-
action and thus dispensing with the summoning of witnesses. The voeue
of the seal and of the transaction-witness wax and wane, the one rehitifely
to the other.* This legal value of the seal was the result of a practice work-
ing from above downwards, from the King to the people at large. It is
mvolved, m the beginning, with the Germanic principle that the Kinrt
word IS undisputable. Who gives him the lie. forfeits life. The King's 8«d
to a document makes the truth of the document incontestable. This leads
along another line, to the modem doctrine of the verity of judicial records

—

'

to be noti«Ki later. Here, for private men's documents, ito significance* is
that the mdisputabihty of a document sealed by the King marked it with an
extraordiaary quaUty. much to be sought after. As the habitual use of the
seal extends downwards, its valuable atttributes go with it First a few
counts and bishops acquire seals; and then their courtesies are sought in
lending the impress and guarantee of their seal to some document of an
infenor person, as serving him in future instead of witnesses." Finally the
ordmaiy freeman comes usually to have a seal; and his seal too makes a
document mdisputable- at least, by himself. This extension of the seal
begins m the 1000s, and is completed by the 12008." Thus the old legime
of proof by transaction-witnesses disappears by degrees; by the ISOOs they
are almost 8uperfluou8.a This means that when a transaction has been made
by wntmg, the parties rely for their future proof no longer on witnesses caUedm at the time of the transaction, but on the opponent's seal found affixed to the
document, which thereby makes its terms indisputable by him as representrmg the actual terms of the transaction between the parties."

• Another caw of a liiiular wrt is cited by
Profeawr Thayer (Preliminary Treatiae on En-
dence, 106) from Fonyth, who cites from
Jocelyn de Brslulonde. Alwut the ISOOs, the
following passage also is found : Mirror of Jus-
tices, uM infra, pp. 76, 116, 162, 108 ("a
charter is vicious if it testifies that a silt has
been made, whereas as yet there has been no
deliveiT of seisin ").

• Ficlter, I, 94,-— ., 95, 106, 107, 116 ; BreasUn,
610-649

J Brunner, R. O., I, 898, II, 420, 628.» Ficlter, 94 ; Posse, 180 ; anU, f 2181." Ficlter, 91, 97 ; Posse, 129 ; Braaslau, 634
(" by the second half of the 1200s even ordinary
bnigeis seal their documents"); Holmes, The
Common Uw, 272 ; Pollock and Msitland, II,
221 ("at the date of the Ck)nqnest the Norman
dulte has a seal, and his cousin the late King of

England had a sed ; . . . before the end of tha
thuteentt centMT the f^ and UwfU man
Dsnally had a seal^')-

» Hcker, 91^-97 ; BreaaUu, 645. The course
of thought is seen in the attribution of the
quahtiea of a witness to the seal, aa in a much

fi 1 5 '? .H*" .?^"'?»J'- «• «"• briefej
als wol dir als ein leben<%)r '^(dchultxe, 119)." Ficker, 82-91, BrsssUu, 648 ("there is
therefore no counter-proof allowable against the
stotemenU of fact [Jen meUiehm Berichtl in ase^ document"); id. 639 ("as a finrt prin-
cipte of the law for documenUry proof in Oer-many after the 1200t it may be considered . .
[exceptions excepted] that the sealing was an
indispensable reciuirement for the legal eviden-
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"•u.^pou<.au»> nniairemeni for the legal
tul force of a document, no matter who



taat la Anglo-Noman time, peoola .^T^n' . '* """* *^ remembered
wntMg. and that the chief vaSe. Tf ' °" **" ''''»'«• «n'«iniliar wU
t^n u. the hvery of «i«i„. „ot the chS' m..!"*"''"''

'^°"''''«
«=°»<»I^wntwg u testimonial only, ft furnX!

^•*«^" virtue thoi« is in thenece.««y kind of p„K,f,and themS tiTn^
"^ ^' P""'' »>"' it "not a^tuig. "This indenture" rereirSr*" T'*^^^°°««P«rt from Vh^

rfonTasTistr"^
co^ipiL.lT'"""*'' =

""^ ^''^ -- time-worn

lau-to^acSLstenrobltiSlerrhf^^^^ transactions persisted it

tenns? And so for two centuries or m^^*? **^ *•*"«• ^^y yield to itsthe new idea is slow. For me^u e^r.
^^ "**""•»» """l adaptation obeen settled by the 1300s.>« ISw".""*'' '^' '•'*^«'«^« ««"» toTa^^

progress. By that time.charte« J J
5^^"'*°?"' '^''^ ^'"» ""ore tardy

P«"ment«;n but they were L^L^ '''" '^°»'»8 necessarraZ^
:"7^I^ttleton.abo'ut uee't^uf 3!?^^^^^^^ - -ery respZt For"
absolute but the livery of seisin „! ^ " *'**'« the deed is in term!
condition is enforeeab7e;iLSr«nothTn 'r'? '" °"' condition. niU the
de«d. for that the conditions n^t c^pSfd" ''

i*"*""^"*' ^^ "y he
condition attached to the transfer of??^ .V

"""^ '^^' ^^"^ though, for a

ThtT-.. i
'*»'»«>", 701 ; Scholti. 1

SSJ^^fe^^^'

(qao.2'^j*:^^f"* ". M. OS. 202. 2,7

Seld.

(: by wv of5d foTi' I '";«• 23. fb- 107. 163

M6.I71 'l"nTl^} .
''•"^ton'» K,

neoMsary for to

I. ™ndit onT IslrHMr'^ P^vei?™:^^
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well by p.„l „ irfe." '"*..''>' P*"'. «« «
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On the other hud, Littleton in the very Mme treatiM" it mentioning m
" common learning" that a plea of condition, except in aome apedal oaaea.
shall not defeat a freehold " unleu he ahoweth the proof in writing." The
14008 were evidently a transition period By the time of Coke's commenUry
upon Littleton and of Sheppard's Touchstone— by the 1600s, on the whole
—the modem rule of indisputability is established for all transactions affect-
ing realty."

No doubt by that time the surrounding circumstances had facilitated, and
judicial reflection and conscious policy had stimuktad, the natural growth of
the newer rule. In the first place, the community had become more gemmlly
leUtrtd, and this in ito tun had resulted from the spread of the printing pro-
cess in the late 14008. Reading and writing were no longer the mysterious
arts of a few. It was natural to hold that a man was bound by his written
version of the transaction, when he might easily guard himself against the
writing's being deficient in some of the agreed terms;" and it was the more
natural to rely wholly upon the writing since the dying out of old methods
(due in part to jury-trial) had made transaction-witnesses not commonly
available. In the second place, mereatUUe euttom had already pointed the
way in advance. The Lombards in London (and doubtless also— somewhat
later— the Flemings and the Hansas) Were employing the commercial forma
which had developed with the revival of commerce in the preceding three
centuries. These mercantile documenta of debt had already invented the
device of indisputability,— to some extent, no doubt, preserving in tradition
the expedienta of the advanced Roman law. Such models can be seen to
have had some influence upon English ideas." In the third place, the rigid

meiMdum /ormam ehtrta, any additional wonla
of onl liTeiT are void.

v."»f-A' »«'""«»?^ J-. ta loo, y. B. 8 H.
VI, M, 15, npadiatinx proof of an oral condition
to qoalify a dowl :

" And it wiU be adindced
mj own folly that I did not wish to Baire it
writttn in." The oontrait between thia elTect
of theaspiead of letten, and the effect on the
doctrine of intention or miatake (anlt, | 3406),
ii worth noticing ; in the latter aspect, it bound
a man to what was in the deed ; ia the present

ct, it kept out what was tut in the deed.
' As earlv as the 1200a, this leaven ia seen

('I
Things that V in livery may be pleaded

without deed ; ... so a man may plead a dx-
miae, without deed, and give the indectni* in
evidence, for the indenture may be naad as sn
evidence of the contnust that would be good
whether there were any indenture m not. . . .

( Uveiy of aeisio] is a bet a man cannot impeach
or deny, and this is (ram the notoriety of the
ceremony, . . . therefore ifthe defendsnt/iWa
the Uvery and scum of the pUOntili; the daintiff
cannot reply that the livery was conditional,
without showing the deed, inasmuch aa the
pUintiff is estopped to defeat his own livery by
a naked averment and parol evidence only.
But the jury are not estopped on the gaural
inue from ftoding auch a conditional feoffment,
for the jury are men of the neighborhood that
are auppoaed to be present at the aolemnity . . .

and by consequence may exhibit the condition
on the feoffment. But since the use of the
solemnities before men of the country hath
ceased . . . therefore the statute of frauds and
penuries hath enacted that no . . . [esUtes]
shall be assigned, granted, or surrendered unless
it be by deed or note in writing ")." Sect. 8«8.

•• Vet, even in Sheppard's day, relics remain,
as where he aaya (c. fX) that if the worda of
Uvery are to one effect and the deed to another
effect the deed is void ; though if the livery is
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aspect, it kept out what was not in the deed.» As early as the 1200a, this leaven is w.„
working; "Note thst by the Uw merchant a
man cannot wage his law against a tally "

: 1222,
Y. B. 20 Bdw. I, p. 88 ; and the same rule for
a sealed confession of debt ia put forward as hita
as 1480 as a "custom of London" : Y. B. 89
H. VI, 84, 48, cited in Thayer, Preliminary
Treatise, 304. Further illustrations are furnishedm Pollock 4 Haitland, II, 212, 222. For this
doctrine of the foreigners' commercial law, see
Baldus, ConsilU I, no. 48 (" Stabile* et Brmn
debent ease aoriptune mercatorum, — juxU illud
vulgare dictnm 'quod scripsi scripsi,' quia
arriptura mercatorum et campwrum habetnr pro
sententia et sua fide transit in rem jndicatam^'),
quoted in Ooldschmidt, Handb. dea Handels-
rechts. (1891) 8d ed.. I, 1, p. 889, note; see
alaoib. 808 j Franken, Du Fniuosische Pfand-
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, ^^^^

^«t«« the wonl. of the writ^rTh.^Tf * ^ """""^'^ ''^ »»>'"»
!»««» to be at .take. If the pailie, «!«.,? "^'^*'«° P~o' »" "up.
ex^eou, to the writing, it niuJ^^o "to7h" i^°7''.?.

P"' '" '^'""•"^
whmt the jury might do ; but if the ind«.. l^' ?"** *''''" ''m "o tellina
better control the .itu.t on ?h . ^J,^'^ •"'""ive ch.rKe. theyToSf
timee- but it w„ plainly the«« Sit! '"'',"""''' «P"'»«d «» later

ecuon. wa. beginning IjbeSit avowr'
"' "'" *«'""°°''^ '«~1-

u-tion ^,t the jury. Thia i, ISZ^^^"^^"'^' «' ""y discrim-

« one of the condderation. that nSXlZt'S 'T^'i •""* '' «'»«'8««
would avoid a matter of record by -imSe1,™t«?.

^
'^L'^^'-

" ^hua yon

-It would be full of great inconvenience that no- K \l^^
'^"" "^ ^''^ ^^^'

'

r'^°l\'^ what construction t^ make or Iv " ^^ *''" ^'^"

» operative
; the writing i, tbJ actL ^'','^' ^ ^^^S). The writing itself

*t Sue.^o.,^^^ cJZ,l^^r™1S:i!

•wnneat eat of the «u jIT'r " «'"*t*r«l
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"Oie force or effect in the law v..nde- nrt. uDon two «! '^7 '^'e'^T deed con-
•"" apon tC conetru^tSS iS^

'«"""'/«"'
''ri'

•»««
to be »rerred bv the ~J2 '

."'•'^' "^ '•<!» i»

jorom; thTotW lli^^'' *™"« by the

Uimace
„. DodwiuTLn w \'3l'Tpi ' ,

«".
ine «Terment ahotUd he 0.I1. ..ii , *"• "'••

word, of the will ; u k„« J?".'*"*^
*"""> the

to try the intent if. i !L ."'^! '" '^'"'t • jury

condder how f,r™; .hi L m""7 i " We wiU
not, after it U ^ i^ ,f"H •»'' ""o" far

<«• of evideoM^'in"'*jS" " "'".."''• th*

^'V'n''''^ l»?^"" '« "ot -T
*"'" •"-«»

M ,;„? \ ^- VI. 28, IS. '

(quoted ,„/ro, note 88)
"""*"" ^ese, ib. 2«

"* Ficker, 1, 88.
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Nption in England. This waiver ia commonly spoken of aa an "eatoppoL"
(U a oonoeptioa which concedea that the truth might be aa aUeged, and that
ordinarily the partjr would have a right to prove it in the uaual way, but thM
here he i> " stopped " from that proof, by hit own aealed act " It doea not
lie in your mouth to say the obl^ation is not good."" The merely subjec
tive effect of the seal in this respect is weU illuatimted by a oontroversy swv
viving in Littleton's time;" some lawyers thought, where a feoffm«it had
been made and a deed-poll given (i e. in the single name of the feoffor, not
sealed by both and indentund). naming a oondition to the feoihnent, that the
feoffor could not take advantage of the condition ; that is, because it could be
used only by way of estoppel, and the feoffee was not eatopped by a deed
whush he had not sealed

; the effect being to refuse efficacy to the condition
though named in the deed.**

(2) Alongside of this theory, but playing graduaUy a moi« important part,
was the theory that a transaction of one " nature " cannot be overturned by
anyiking of an ifsferior " natwn." This is the real lever which helpa on the
progress to the modem idea. But it appears early, and apparently aa a bor-
fowmg from the Roman Uw.» It has broad aspecta, and -s responsible for
some other rules, now moaUy abandoned.— such as the rule that the oral
payment of a bond is no discharge.** But in ito present relations it serves to
introduce and emphasize the operative notion of a writing. Once concede
the possibility that a sealed document may be indisputable, and thea this
other idea will expand and regnforce the former in every direction. In par-
tioular, the sealed instrument will " discharge " and "determine" any prior
transactions, whether really separate and distinct in time, or practicaUy con-
temporaneous. In other words, the sealed instrument will not menly pram
the transaction, but rather, by replacement, will now be the transaction. This
theory was struggUng for ascendency in the 1400s. For example, in 1422,
where the plaintiff sues for money given on account, and the defendant asks
for profert of the deed of acknowledgment given by him, and argues that the
deed superseded everytUng else, just as a bond for 20/. would have dis-
chaiged a prior simple contract for the same, the plaintiff, replying, concedes

,.!*„ ^'S?-J- ^ " ^' '". '». •• So «lio in
1480

:
V. B. 39 H. VI, 31. 46 :

" If I brin. .
wnt or debt, ud count that the derendant bouht
of me « hone for 10/., and he wiahes to wainliia
law. I may eatop him by the specialty proving ., «,, ana alaoth. Mid wntract

; the lame law of a receipt,-! (Ulpian : "Nl
H.«'i.T"^" K ^^"^,' i^"*' ""'""l.' "d ten. nmen. quidqu.

^r.^.'^ '

'"' '"•" •» "toPP*! of h" l«w by ^eo reJbor^m
the apecUlty proving the receipt," but acme

™
were of contrary opinion. In the neat phnu of
Mr. Juahce Holmea (The Common Uw, 288),

'i."i""' "*^ •»* *" bound, he imu bound."" Ti-nutes, sect. 376.

Pollock & MaitUnd, 11, 266-2S2, pamm. It i.
atUl aeen in SheppMxl'a day : Touchstone, c. 14
(m deed*, "an eatoppel doth bar and conclude
either party to aay or except anything against
anything contained in it").
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.. -,l!
'^ •*•" °*"«*> 'n PoUook « Maitland,

'•
'I?' !f

ooenrtng in BiMton and aliawhera,
«. J. Y. B. 8W l&w. I, pp. 831, 647 (i8o«):
In the Dioest, it appeara in dt leltUioHibut, ;J,
». 80, and alao in lii divtnii nmlii, 60, 17, 36

Nihil tam natarala eat quam eo
diiaolrere quo collintum eat

;

obligatio rerbia tolUtur; nndi
consensus obligatio contrario conaensn tollitnr ").

" 1542, Wabarley v. Cockerel, Dyer 61 (pay.
ment of a bond is no discharge ; "although the

^SJ'i *;• ^"'•* *• pUintiir ia paid hia money,
sttU It u better to suffer a mischief to one man
than an inconvenience to many, which would
anbrert a law ; for if matter in writing may be
*> ••"jyarfeated and avoided by such surmise
and naked breath, a matter in writing would be
of no greater authority than a matter of fact ").



wmiUM Maied documents, and n«< to J^t-
"'«''*' nature," », « gne-

ine Statute of Frauds .n.! u • .

epoch's fuU beginning Th-
^•"'"™'' *" ^^^S- •«eais to note th. «^

Mtef^ — . " roniished by the fint .»^ *v • j
'">"Dg» whatever.

• ' DJ attd or note in writina " H»- ""'8°«». granted, or sur-
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pnctkdljr novel is thk nktkm. Tb« lagal Mt wai to b« eoMtitnted, not
BMNly pravad. by tho docauMnt, and tho docnuMnt might b« an ordinary
writing, not noooawtfily a "dawl," t. «., under a«aL It is true that theae
Aatuna weie not abaolntoly without precedent. There had been already
two other aUtutea,— one in 1636, requiring a transfer by bargain and sale
to be "made by writing."• and the other in 1640. permitting freedom of
devise of knda by "last will and teeUment in wriUng."«« But the former
statute had required the writing to be a deed. " indented and sealed," so that
in this respect it involved no novelty ; and the latter statute was as yet so
little conceived from the modem point of view that in iu construction the
Courto had preserved rather the old testimonial idea, and had virtually
treated the testator's oral utterance as merely evidenced by the writing."
The contrast between thia atUtude of the 1600s and the atUtude of a century
later is seen in the corresponding provision (sect. 6) of the statute of frauds,
which requires devisee of land to " be in writing and signed, ... or else they
shall be utterly void and of none effect" The lingering of the old, also, and
ito meeting with the new, are to be seen in the same statute's provisions about
trust estates; for the creation of these (by sect 7) "shall be manifested and
jtrovtd by some writing signed, ... or else they shall be utterly void and
of none effect," while their assignmenta (by sect 9) " shall likewise be in
writing signed. ... or else they shall likewise be utterly void and of none
effect" The contrast between the two ideas is further apparent in the phrases
of sect 4 (" unless the agreement, ... or some note or memorandum thereof,
shall be in writing "), which distinctly signified that the contract and the writ-
ing might be separate things.

The significance of the statute for the present purpose, then, was in the
main, first that it abolished the practice of creating estates of freehold by
oral livery of seisin only, and, secondly, that it permitted the required docu-
ment (for leases) to be a writing without seaL« By the former, it empha-
sised the constitutive (as opposed to the testimonial) nature of the document;
by the latter, it extended the conception of constitutive documents beyond
sealed ones to include aU writings. The scope of these provisions was lim-
ited

; but their moral and logical influence was wide and iiumediate. The
statute now b^fan to be appealed to, in all questions of " parol evidence," as
setting an example and typifying a general principle."

The important consequence was that for that great mass of transactions

tnry to the Icgkl effect of hU will wm excluded :

L. 0. J. Holt Hid tlut "the snnt uncer
there U of proof in thii cue thowe how tttcn-

; UDcertUDty

•• St. 87 H. Vm, c. 16.
•• St. 82 H. Vin, c. 1, 1 1.
** Sbeppwd'e Touchitone, 404 (" If the no-

tion. from the MckiMn. which he doth *gree anj peijuriot") ; 1708, Strode TrmmII 2unto, and they be mflerw»rd» written fair in hi» w-"^™', ,..»" r^ °"""r ."• n"""". ^

life-time, and not ihowed to him again, or not
written fair until after hi* death, theae are good
testamenta of landa ").

•• Theae effeeta have been dearly analyzed
in Mayberry r. Johnaon, 3 Oreen N. J. En. 11«.

«» *. g. : ISM. Falkland v. Bertie,Tvem.
8SS (proof of the teaUtor'a parol intention con-

siao

Vem. 621 (" No parol proof or declaration ouglit
to be admitted out of the will to aacertajn it

;

. . . and now aince the autnte of frauda ami
perjnriea, thia ia atronger, becauie by that
•tatute aU wUla are to he in writing"). Com-
pare alao Chief Baron Oilberta remarks, about'
the aame period, quoted «u^ra, note 20.



wnion wan not tthetad b» th* »

;£'3i'"r2'
^'^ p-^^ tho„gr„T«.tr'7 •""" *"• "^ p-» « writing

JJ*
'^'^' W«« th« writing wouW mil? .. Jl!-

»'"»*=tio« for which bflag now cwn. to be iw^j "'? "•~V ''•»• b«n '• .vidance "- tl« wriZ

StT?'''-^-'^«t^-iKll^
th. con.Ututiv. thint ^St*?.'*'^ the end of the IsZ^ ¥^T^'' "? 'h* P-^od of thS -em.

•f '~' t^dml y«» -m'JTS^KS'^ "^ "•".i-lo.-p.Lm writing was now to be ooiio«iv-T!# ^ tmnaaction when radii».H
proved, by the ^ting!lZr^:[:;ZT''^'r' "e^l^X^Ubt
l«w or merely volunuV .nd whethw ifi! , T**"* ^^ * «qui«ment of

that which was legally inoperative Vhm •
**"' «'^d«n«>." to deaimiata

<i»c««ion; but t^cJr^TC Ih

"
' **r*^ " " ««>venient SS o1

consideration, ha, not failed tfU.vowiJ'"" *' ^ ^'^ '""^d^^

testable. and thi. qualityatUchJllrh;;";^^^.^'" --'*" --'
„*••"?. .Ui.,-. Pr^tic. n-.

^** '^"*'°'' "' document. -I71»,
quoted io
0. 18 (

Lilly> ftjctl«l lUgUtor. 4«. M

fcther ud unci, tfc, 'r f.|,""r'5t"?',»' Iwhe mopoeed the tZJ^V "•_i'"'«'"l.] "hen

there wu no fwritfamf ' • • but note.

{*«<W»wiii#»/«**irf,,L^^'*^'>» upon

fCther. beaS«?ZJ"-^?? «"»« «Md to-

•nd thetSSl he STn -kJ^u*^ "^ <Vm»nt,

• dSd",";™?!?.™^. B«P. tern
I of « Jl,

—ley, ....

•WS, Cheek K.Lufe, ib og . ik,.}; '

fox. ib. 172; igg, V.„
*'' •_'*'*. Oernan ..

here upon testimon^to thh ^'"'^"•' «"«'«."
1»81, Lee r. ffie'v jh. ^i^'*'"'?

intention)

;

•ill. wee not •llow.iS /„ Cl
'" *''• °*''»" of «

'me,p,.„ttlen«nt, pro^Jd toT;.v".i'
**«<* "'

3421

there be .n/mStoke uj„ t ', '^P^''°''"> "''

•dniit«n»TCTmeBtth7»^k ",
^" '» »•»' CMe
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But. long before this, it was aUo conceived to sanction the indisputability of
his judges reports of their judicial doings.« Their recordatio (recoUection or
TClation). oral though it be. is nude indisputable. The progress of this doc-
trine IS traced in the following passage

:

c.to. to hi. own .p«».l oonrt; >U testimony u to all that i. done beforlit U oonclu.ive

i,!!L?r*'*'° ???" to '»•«•» Wpened on a previou. oo««on, the j«tioiiS tti.by recording or bearing «cord (recordantur, portant recordumy (ithercoa^MwTuTe
^^the awertion. made by the repre.entative doomsmen of the .hire-moot myKf-terted by . witne- who U ready to fight We e^ily .Up into «ying th^a wSt wtoL
record, while a Mart whoM record may be disputed ha. no record (non IMtt r«o^«?and i. nocourtof record. In Engl«,d, only the King', court-in coui^ofSil^Zj

Zr\„l
P«r«cular8 and .herifl. «d coit»«, 'have record' of cert«nir.„«^

^l^J^^ » ^^^^ I**^ "'*•*' "P°" ^'^^ memorie.. From Normwidy we obt^n

«f th.T K ^«''*ir u made by M,,en men, .nd, if «x of them agre^ they^
r^al court were committed to writing. Thenceforwini the appeal to iU^ tSd«lto

^r«„:!''""'"*
*" '

^"V""*.'*
"- '»»« •*'•"• *^« "'•o'T^for^tTTat^tSof the court were mere aid. for the memorie. of the justice, ,'and m duplicate wdtri^frcate roll, were kept there w«, alw.y. . chance of di«igreement among tt^ AiK

nuanc. of the country and can therefor* e ertabli.hed by a verdict of juronT."

As the art of keeping the written records developed, and the practice of
indisputability became tnte. it might have been supposed that the constitu-
tive feature of these writings would have developed early. But it is late in
appearing; the record is usually said to " import absolute verity " :» but no
further progress is for a long time made. And naturally enough ; for anyother theory, however nececsary. is here palpably artificial When a seller
orally names a pnce and then writes it in a contract, it is easy to conceive ofthe wntmg as displacing the oral utterance and constituting alone the actBut when a counsel files a pleading or makes a motion, or a jury renders a
verdict. It IS plain that the clerk's act of writing is an actually ie^rate thTngfrom any of the.se. Only for the utterances of the judge himself ifit enSy
" Braimer, Schwurgerichte, 189 ; BechU-

BMchichte, II, 623 ; Wort und Form im alt-
franzdnachen Pnnesa, repubU»he<l in hU
Forachungen z. OMchichte dea dentachan und
rranzoaiachen Proieaa. 269 (quoting the maxim,

Jfe contre recort n« puet en riena fire ").
•• 1628, Coke upon Littleton, 260 o ("Be-eordumu a memoriall or rememhruice in rollea

of parchment of the proceedings and acta of a

34Sa

Court of justice. . . . And the roUes, being the
recorda or meniorialla of the judgea of CourU of
record, import in them auch incontroUable credit
and jentie as they admit no ayermant, plea, or
procfe to the contrarie ; ... and the reason
hereof is apparent, for otherwiae [aa our old
authors say, and that truly] there aboold nerer
be any end of controTemea, which aboold be
inconvenient ").



natural to think of the nc A
«d. the meet piacUcal and'ea."yTJdle? T ''*• Neverthelew, in thethe record with the prtKeedinrViTtt

notion is that which identifies
notion of a constituUve i^Z-" J„ ^'"^"'^ ''*« ^'"^V prevailed" and th«
judicial proceeding- '"'^ " "^^^ "^^-ded to include the lorf „?;

8 2427 «--
^' '"*""**" •' ^«««t.r.l Acts.

The reduction of an act^TtJf ^' '^»»P«'*»*«Mt.. A«M«n«... . ,

-*- or <iZT.irSTSt7'"- ''^" "" '^'^ »^»' •« integrated. Aa party should give notiS of" ^^^^^.-r"' '"' «a-Sf olu^

ten form, the latter would Dr«.i,m-M ^ ^^^ «"»« notice in writ,
the terms of the writinr „ET"^. °'«'K« «"«> «pl«ce the former^H

a voluntary integration. For^^'u I. "^ "'^ "°* ^'^"^^•^ *« di«^
"

or the enlistment of « mrrut^Cet' !7^,'*''T ""^ « '*''^:^'
^-i^^^y

«
even though a writing was al«o I^^^?"''''**^ ^ ^ P">ved as oralacJl
asseu,nent has been ti^^as emSd soM

''' °?" '''«'' "»« C7«»Both the foregoing classes of^J^ ^'^ "^ '^^^ book-entry.* *
"^

voIvingtheappliLifnTTwootSTl""','* '^^K-i'hed ^m cases in.

(1) Where by law an^St if '.tS^tri^ItS^""^ ^«»^/§ ^^S^'

li^^ ?; - H«..a. . ..« . ..
__'^'—^^'^-.-su.effective

Ni.b.t. J., in Bmnt^,^"" ,"!?''">; "".
("Th« reirt U^rirf V?**"' ' 9«- 855. 867

- beyond tteS^^CTeT""*' P"^-*".

prep.red by the defend.nf^^ " ,P"^*"'««<>M
the wonU to H.. who "™t. •k'"''!.'

*''<='»'«»

owing to . diff.„ -^0? „;S:„fS. thTph^'
3428

do«bSa ^o1?.';:;i„':?L~?p'*»«' •• '^ coun
the wonUT wkm'^i^'^H?^ ."' "' ^'"i»i^ -to
{..t^.ruVth^'5^;-"^

1809, WiImd b. Mp<'i.,.-r .„'

.

«n«y
i the o«cerT2nJ^Snt nor""" "^ »'"

be proved). ^ '* °°t neceouy to

hi» >ct< and iXti„„."^''",2?ly "^d""* of
Brid«.90Me «9 sTa, ' "»?• D«««en r.
"8- 3. B., St of " Lj*'' "« («»«>"nient to
intention ulmm'tl^'^^' ^^o ««»or-.
•xclnded). "«" the tu to the ex«;ator.
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unless so done the writing is of course the only pennissible subject of prootIt IS unnutenaJ what the pe»on intended ; his act n.v,t be in the wriSand must be judged by the writing alone {post, § 2463).

^^
li!^^

^'^'° '"^^"2 ^?°"°»«"'» *"' sometimes mAfiprt/ernd eonelurive tes-<ma«y. and u is difficult to distinguish whether that ^nciple orthe^^
Z^ «nvolved.« For e^mple. the question may be whether a swSsrecord of prisoners received is conclusive/ or whether a State auditor's books

rmT'rr' r^^~ ''^"'''^ P'^^P^* »' «'"*'»'»'^« testimony i.^n!

ZT^ , 7 ".
*•"" '*""'''°° ^ *^«»''" '^ °«°'«1 ""'vey is conclusive«to boundaiy hnes.» it is in fact an inquiiy as to the terms of the 3r^men ;s grant as defined by the grantor's agent; the written sleytC^constitutes the surveyor's act, and is not merely a testimony to Lme^d"

Self of Sf« ffi " ^'r"''
'''"• "^'" "• °®'=^' '"^'°8 "?""-»« the *B^Itself of the officer it is an mstance of the present principle of intetrrationbut where the official writing states another person^ acts or someTteraai

JT^"*''V' *"
r**"*^ °' "^''"^'^y-' hov. far, in the ktrdTS

r,,u. iToT' 1 kT r^' practical diflfeiences in the effect of the two

^^ (a^T.^Z^""' ^'T^ '^\ ^''"''' § ^^>' ''"' -""y here iL c^m!par^ (a) If a conclusive testimonial writing never vhu nJL, then the fwtto be proved may be otherwise evideqced.- for example Xre ^ ITI
jurat (or certificate of an oath made Wore himrhrno^ ^nZ>^l
ttLtrfT' t '"'

•^V'^*
'^^"^ -y berherw^'evSn^fd >o

though If the written jurat had been the sole embodiment of an oS a^t^ fadure to wnte It would be the failure to act at all, and henc^ nTotrerFoof codd have been made, (b) If a conclusive testimonial^^ wLmade but is W. its preferential nature is at an end, and anyotheTSSnZto the fact in issue may be received in its stead • u k' » ,« r^-A , , 7
l^t. the proof must Jof its conten;'E::.tf Ihet'r^fLr^l^XTSthe writing itself. Thus, while these marked differences result t^re ,^mms the common feature that, by both principles, the orel S ere^SoTtSofficial «uinot be proved, nor can the terms of the' writing ^a^uXt
fI lm."'sr». '{'^4w«2':'"'

"^ ""^ "^^

^ndurive)
of pruonen kept, not

• 1878, SUte V. Newton. 33 Ark. 276 28 <

J- .t .""L"?""'""™ "n"*" » »t«tute mak-
ing them "sufficient evidence ").

^«w "^tt
Ringgold t. GaUoway. 3 H. * J. 4Sl.Ml (an official .unrey being loet. a junior survey

rfwT ?*•" "" ».1°;"**^ : *" 'he absencJ
or loss, the former would be conclusive) ; 18^7Carter i.. Homback, 139 Mo. 238, 40 8. W. 893
(U. S. survey, held conclusive as to " the actual

i^kT °' ""* boundary lines of sections." etc.)

;

IBVB, Keusens v. Lawson. 91 Va. vm 9i o v
847 ("8uch [extrindc] ^J^^^f V\lr.

veyor an not admissible, because the poUcy ofthe Uw forbids that his solemn acU, done Inthe
discharge of his officUl duty, should be annulledby Ins subsequent docUntions ").

Whether aMp^rvty is conclusive is a ques-tion of contract. i—•-

N.V'fs.^"*' «. Finney, 43 Nebr. 794, 62

Hfw//^?' r*?P'* I-
.CMngw, 5 CaL 389 (a cer-

™f^/ ^l'"?"." '*'°« '"'• testimonv w^ ad-^^ '""'u°^
"• '='""••*» "d of tbe fact of

electoon as known to other.); 1847, Dutchess
-« r "•, ','»'»*«»'. 6 Denio 110 (a notary's

^^l^^
of femand and notice, maje evidenceby sutute
; if lost, lU contents cannot be proved

;

the notary s testimonv in some other forhi mustbe obtained); 1846, tloyd «. McOarr. 8 Pa. St.

3434
475, 482 (simiUr).
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eontradicted bj his oral ntb« ' 2<«>

conclusiveneM of »K
°."®™><» i yet this is due in th.

It M p» course inconect to assum* fi. * ,.

» A*. • i«n. ,^„ .
"or piece. In such instances,

memorandum, held n„f • i? "'*'* temporal

(~H^ir '^^d^V- ^*"y * &p. 163
-Jang v»nSotrf'tikJS"*^"*^ ^
down io writing tTuiJ^hi. '" '»<' P« 't

™ b«iyer, nor wu ht. J M "o' m«le by

««mibottoni rVunbrtW Q u'T^i^! "»«

VOL. IT.—

U
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the trannictioDS are so clearly distinct, that each one, if int^rated, will cer-
tainly be eiobodied in a writing wholly distinct from the others and ngard-
less of whether the others are reduced to writing ai, all ; and no controversy
can plausibly arise. But in those instances in which a negotiation concerns
one general subject— such as the purchase of a single lot of land having
buildings on it— and yet several more or less separable features of bargain,
the relation between the writing and the whole bargain is usually difficult to
ascertain, and forms a perpetually recurring controversy. To say that the
question is whether the parties intended to embody " the whole of the toans-
action " or only a part, is therefore hardly correct ; because by hypothesis the
writing does represent the whole of what was finally done on the subject
covered by it; and because to assume that the subject not covered was a
" part " of the transaction covered would be inconsistent, and would involve
holding that the writing which embodies the transaction does not embody
that "part" of it More correctly, the inquiry is whether the writing was
intended to cover o certain subject of negotiation ; for if it was not, then the
writing does not embody the transiiction on that sviject; and one of the cir-

cumstances of decision will be whether the one subject is so associated witu
the others that they are in eflfect "parte" of the same transaction, and there-
fore, if reduced to writing at all, they^ must be governed by the same writing.

In searching for a general test for ihis inquiry, three propositions at least
are capable of being generally laid down

:

(1) Whether a particular subject of negotiation is embodied by the writing
depends wholly upon tht intent of the parties thereto.* In this respect the
contrast is between voluntary integration and integration by law (post,

§ 2450). Here the parties are not obliged to embody their transaction in a
single document

; yet they may, if they choose. Hence it becomes merely a
question whether the^ have intended to do sa

(2) This intent must be sought where always intent must be sought (ante,

§§ 42, 1714, 1790), namely, in the conduct and language of the parties and
the surrouiidiiig circumstances. The document alone will not suffice. What
it was intended to cover cannot be known till we know what there was to
cover. The question being whether certain subjects of negotiation were in-
tended to be covered, we must compare the writing and the negotiations
before we can determine wheth ;r they were in fact covered. Thus the
apparent paradox is committed of receiving proof of certain negotiations in
order to determine whether to exclude them; and this doubtless has some-
times seemed to lower the rule to a quibble. But the paradox is apparent
only. The explanation is that these alleged negotiations are received only
provisionally. Although in form the witnesses may be aUowed to recite the
facts, yet in truth the facte will be afterwards treated as immaterial and
legally void, if the rule is held applicable. There is a preliminary question
f..r the judge to decide as to the intent of the parties, and upon this he hears

» This intent must of course be judged by an external atandaid : anU, I 2413.
8426
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evidence on both side.* hi a •
'2431

intended to be coveiJl^wi. ''^ ^'^^^''^ that the tran.o.7- ^ "*
tions did take pCtt ml',

'^''''«' ^« '^°«« »»* decide tZT ^"^ "^*

*"d he then lea^'to tlT ^ u*"**
'^^ '''^^ <«d. the/are W?' »«°"-

vital diffemce^'S^fir^''"^' '"'' '»»« i« a me« coL^/^ ««»«equently

.,
• Of eou«e. not .Iway. i„ , .

'^'^^""'^ ^U the
"deni the d.^! " .'?7' " '»™>

! but he «.n. .t .. .

---u.,. the ^^et orite^^ra tt

to 1» prime rinired a c^t^^."^"; "aiwnted

y
the tta. or ?S?pic'tirorwaTvet" ',''^=''
oy requiring a waminf. t.- • IV' "dnded

;

("Where there is , written 'a™^^- '**• ?«>
«;• partfee, it i. natuSt »^

Jfeement between
*^1 contain all the Sof tS*."^***^ "»' i'

!' It i. entirely silent « to /h."' ^n- But

3427

?fSL^f;.»iWeve,. it specifies „,y„,
•^one"); I85I if,u"e J i„ ^. ?' ">« lise
»««. IOC. a 802, 6?0(-Ur'"?'^^" "• Zi^-
ference insert in a contJ* • J'H "ot by in.

«?"^'.^«'"'i«l for ") 1892 ''t,''°«'~=t ha.
vine. 60 jfi„n. igg gj jj' d*'^ B^tto r. Le-
and store, including "^•.Th.^ '.''^ «'''«nd
hjilding-j an sgr^ment .^ 'm''"'"* *" the
stock also, .dmittid^™7f*,i° »?" P«rt of the
t.oned one or more aiiicl« of Jif"", ^'^ "••"•
a« chaire, of such a n.h^ luP*"""*' property
no doubt

thaTth*y''con.7itJl!i
'here 'couldX

realty so as to pas. under li^,".P"'^ of the
tl.« result -oM^^^lX^^he property.
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phrases about transactions that "vary," or "contradict," or are "inconsis-
tent," involve the same futility. The fiutdamental question is as to the in-

tent of the parties to restrict the writing to specific elements or subjects of
negotiation (anU, § 2481, par. 3) ; and if that intent existed, then the other
subjects of negotiation can be established, even though they be (as they
always are) different from the writing:

18M, Mr. Oatwr JwUm) BlaelAwm, atgning, in Bromn t. Byrnt, 3 E. & B. 703 : •• The
puiiw nwy by expnsi words or by impUeation sgn* to ezolade the incident which Um
gwieral Isw would snntz if tb«y wars silent ; and it u exactly the isme where the inci-
dent is annexed by enstom or looal law. . . . Then the question ii, not whether the cus-
tom if admitted will rary or be inconsistent with the contract as it would stand without
the onitom ; but whether it is impliedly excluded by the tenor of the instrument. The
other mod* of enunciating the proposition ha* been used by high authorities, but eti-
dently is inaoonrato. No one erer did or CTer will seek to annex an incident by proof of
a custom except for the exprcM purpose of vaiying the contract from what it would be if

the custom wers not proTed." CoUridgt, J. (for the Court) : " Merely that it Taries the
apparent contract is not enough to exclude the eridenoe ; for it is impossible to add any
material incident to the written terms of a contract without altering ito effect more or
less."

1878, Orott, J., in JSr«/e»in«on t. Talkam, L. R. 8 C. P. 482, 488 : " In one sense the
oontraot must always be raried by the admission of the evidence of custom, inasmuch as
the effect of the oontraot would not l>e the same without the parol evidence, or else the
parol evidence would itself be unneceasaryi"

(b) It has occasionally been laid down that, in ascertaining, in the first in-

stance, the parties' intent to embody or not in the writing certain subjects
of negotiation, " the writing it the aole criterion" i. e. no search for data of in-

tent can be made outside the four comers of the document

:

1892, Depue, J., in Navmbtrg v. Young, 44 N. J. L. 331: « In what manner shall it be
ascertained whether the parties intended to express the whole of their agreement in
the written contract ? . . . The only safe criterion of the completeness of a written con-
tract as the full expression of the terms of the parties' agreement is the oontraot itself.

... If the written contract purports to contain the whole agreement, and it is not appar-
ent from the writing itself that something has been left out to be supplied by extrinsic
evidence, parol evidence to vary or add to ite terms is not admissible." >

Such a proposition, however, is untenable, both on principle and in practice.

Its fallacy is indicated by what has been already noticed (anU, § 2430).
The problem being to ascertain whether the parties intended a certain writ-
ing to cover certain subjects, the relation between the writing and those
subjects and their conduct is necessarily involved; and all these matters
must be considered. When two parties are found playing a game of chess, it

cannot be told whether this is the sole and decisive game, or merely one of

* So also, but less ri|;id in statement, the
following ezpodtion : 1901, Potter v. Euton, 82
Minn. 247, 84 N. W. 1011 (Start, C. J. : "In

agreement. While the writing itself is the only
criterion by which the intention of the parties h
to be ascertained, yet it is not necessary that the

_jig qneation is whether it appears be construed in the iiglht of its sobject-inatter
npon the face of the writinij that the parties in- and the circnmatances under which and the pur-
tended It to be the exclusive erideuce of their poaea for which it was ezecuted ").

3438

.; J" \ *,• ' • *"'* »>Ji"ri., \j. 1.
. lu vo ne asceruunea, yet ii is not necessary that tl

considering whethnr or not a particular writing incompleteness of the writing should appear o
is an incomplete contract, withm the rule aUted, its face from a mere inspection of it, for it ia I

the controlling question is whether it appears be construed in the light of its subject-matti
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we aee a .onreyor marking out ht^Tf *
/''" * ?'«<» «>' l«nd whichbe determined by looking LrelyattL^? °' *^« °*™''« e«t«te cTnTot

'JeZt' "•,""'^ «"«^ ^J*-"* i. nt^ *"»* P>««; » ^?ika certam box of carda reprwent. fh« -V ,^ °' * '*^' 8«"ey. Wheth«r

«e au m one box. nor vet h« fi,- .
""• ""^ oj the circumstance thJ *\.

and mtnnsically selMetermkaSvTnf TJ
'^'«*Pt'°« of a writing a« whoUv

.» UMowfau ldTo«M«.. ' " '^' " » ""' "rfowed i» pracSe
°

Stat.,
. .

.KrrtS^Kt wITh"'
' 7^- '-•t^nt ^ori^i^^ PT'

" »«y written iMtrniMnta m.,^^ P^' •^'••ne* «!•• b««,^i^ f*^* '" ^""^

™le
;

.'. *. it ia not intended to be^n e^.r'"'
'"^^ "^'^o^t the line^S

«« «bown irrespective of the terSTs" 'ifZ^^rZl'tl'' '^"^ ^^
.Vo!S'/a:^_'H--«o„„rtH.,„K.o».„ . _

' ^^ "»««"- dually a

neons IndndJ ftoZf-^ 2"^ Contempom.

Uw E«gut,r, LII, wi. ^ AmerioM

him.who •ctMUrreoeiT«''thf - * •***«* •"''
""ipt i. not cindSd« ^i„rK-'; «d t""

Knrti, 101 U. IB2 70 w ^ 'A*?' Monnco r.



fS4S2 PAROL EVIDENCE RULES: B. [Chap. LXXXV

ni?U?„"?^"'^' ^^^ ^**'"^'*"' °'
" trtn«ctioii independently exiating.

wntmg 1. iteelf the very act. as where it granto a discharge or reUau of aclaim, or embodies a new obligation, it obvioualy fall, within the rule, and itoterms cannot be overthrown

:

oelpt i. anadmiMioD only, ud Um g«Mr»l rulo i. that .d .dmuZtt^ .rt^^
(eioept as to the person who may lu?e been indoced bv it to alter hi. ««.,^»^r^
reeeipt therefor* may be coatrmUcted or expUln^T

' condition). A
im,Cowen, J., in ATCna v. Purmori, 18 Wend. 480, 473 : " A release aanoot h. ««-trjdIcted or explained by parol, because it -anguishes a pLxUU^tteitBat^^eeipt can have the efleet of destroying mt m any suh^n/rf»ht . u?. i -S J^

fact. Thepayment of the nH.ney'^liSchilni^/^SSiWS
paynwnt does not extinguiri. thedebt, i«Tonly eWdeWttLuht bUn^? Not^

1887. Buck, J., in RamMl t. C/ort. 20 Mont 108, 40 Pac. Ml : •• Whether a Tm»i»t ««^

»?«^' "T/T^ '"«°^ '" «»">««»«o'» with the circumstances MdlJTOit was giren. If A. to whom B is indebted in the nndistmted sninof tom «. ~m k .u
Utter 1100. «.d signs a receipt for the snm.ofK o?^SX*S'saS^?*i'
«T.^ '*'""."1 *° '"" °' *^ «''''»»• "•'•rthele.; A in anSmZM' t^unpaid balance, wlthont showing «,y fraud, mistake, or ither exwTftfSn. d«^
Sini'*',"*L*'"?^'"*i'

by extrinsic eridencc'nd show C^nr^SJ^L S?
against A would be. If. howerer, fi has been indebted to A on an account the amoant!rfwhich has been in dispute between them, a receipt by A d^AidMyl^l^^T.^
r^^nTicSStrlSS* ' '"^ "^'^ " W«-nt in fSSieSS^Xtia contractu^ feature

;
and, in order to contradict or vary the terms of it bVe^n^T^deno. ta so far as it would be a contract, A would be r«Jh^ to^Zi2;;S.^ of LtWbcsble to oontrscU. «,d could not treat it in evide^S^t uTIJtfit^i JIgreater weight than a mere oral admission on his part."

"*""*"*"•""*«•<««»

Which of these chanictew a given document poesesses must of course de-pend on the particular case; but it ia well understood that a docume^rThfct

^iLTonrtr.""''
"'*""" •" ''•"'P"**"' " '^'^'^ - «^-^*

f"; *»? :
1M7, EqaiUble S»cnr. Co. v. Tslbert.

49 U. An. 18»S, 22 So. 782 (even when scknowl.
edged notarially) ; 1897. Joilin v. Oie«. 59
N. J. L 180 38 Atl. 680: 1908. KonTp v.
Kaymond. 176 N. V. 102. 87 N. E. 118 ; 1898
Kejton r Jones, 119 N. C. 43. 25 8. E. 710
( have thu day settle.! all account* ")j 1880,
Keene '•Meade. 8 Pet. 1, 7 (entry in a caahl
book, acknowledging an advance of > . ay, held

??i. n?f5,
'*'£"°' of ^^^ payment by parol)

;

490, 19 U. 8. App. 144, 160.
The following utterance may therefore be

fa full, when the p»rM>n who gave it wu underno muapprebenaion and can complain of no fraud
or impositinn, u binding upon htm ")

„.-.M*?*l5?*^ '• ?.'.'«"'. JS« Haas. 608 (a re-
ceipt for 161 "a. fiill pa^mentrrTper cUUmV"
held conclusive, because equivalent to a "set-
tiement and satisfaction of' the claim" for tort

1880. Goodwin v. Goodwin, 69 K. H. 643 Oa re"
oeipt for 82,500, "in considemtion of which IHereby waive all right to contest said will or the

regarded"M7v;"r?ui;dTT8"08, Ahfer^T^JL "? LT.ir'o^T'/J'* "'i^'?^™ ^ H"? " "''i'"
h«™

Camp. 392 (L. C. J. EUenbJiWh "'A^int ^i iLl'""*.'''^'*^ "^ »••" «» "«''«Je thea-ueaoorougn
.
A receipt oral agreement concerning the jwcise claims r».

8430
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•imilM to the fowgoinK. a recital „# „«* ^" ^'" "PPUcation of prinoinl.

^ »o» M embodiment of «, .of J^ JJJJT '°'!'°''^«"''enc«. Henee it•ny other wlmiwion (««/, « IORrT n 7!^^"' '"** "»V be di.puted like
n-y. on the other Ji^JJ^^^ jf^

.^^ "^^-nt of a J^^J^n«t.-„ when in the «mo y^l^gth^^l^l'T'^'T''''* « contractua"

fm of the contrast, and hence the Ztinl aZj 2T*^'""°"
" ''8»'«" *

I8QA, Coojwr, C J |n «-„ , * * °*" "^ examined

:

"Wilt of a faot /« «^ur!j . ? ° '*"'• •»/ "«tJng th* diff«nin«. »I; .** «<'»*«^n
«—.!_

" '' *"• •Antaion of tlia i«i.in» «# tx
"'"•'*'•«• between the mera atmu.

l««d thereby)
j 18»8 J„k„ „ ^ »« » mer» »ec,ted consideration for

4S0. ia V fc'
'.„„•''• '•CMon e. Ely. gr oh tv

nioruU not to be varirf) • 1M« p ^ " * ""•

incfndinK reW of Tm ^^ '"^'P' '"' "'oney,

Wuh. aiB,'^ VJ 872 /•" " *"" ^- "
expUin.bIe on the f.ct.) ^^^51^*^'? ""' ^- ^' A: 640,s^t*- ^S'i/rrTueT 5M'zii*Bi£»: s"nr^',^s:

8481

»/ Sj^^'n'rt" ^l.'ir'r:''
^-'"-e to . »,«

''"owing: llllHunn'ac'L'^rn" '"''•''
C. C. A. 640, 54 Fed fiii . u ?'

J- ^"P"*- «

iiir
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;
and Iktrtfoft, If on* of Um t«ma af ik* .Mt..^ _. •_ _• * ^

•mMi^t.l!r!?^ .
• ••^' »-«—• w«««*M. Whan a document

S/.r«^i?, - "^ wamnties. if any, as accompanied the sale, becauae

InmZlT?^ ^ tianaaction
;
and genenliation* can hardlv be made.In mort meuncee. however. Court, are found t»ating the iS/oTeSt

a i?IL^rsfL^i:??L*j?'..c^. a.1. 70

to Moment: 17M. ItV: SoM.nMf SY'r
••nuiig • ooiidd«i«ion of 28/.. it wd^m^
to ihow tk.t sot WM in S 'tti ^IL^^

wo, W "^/M^ >Ml. Wti V. Walkw, 48

bond M^Vlr; •^ "»•• eoiwdeimUoB <br Um
uj lor n, ; Held tut to* bond amM hm .nr._-!i

Ml (ralaue ofcUim forpinoiNU injan «diini

i,' ,
'.'*• ""v *«' •amming ap tb« c«mS

tuft^ 'h* Unit*! StoU.iVint!Sroi?tnit the ckDowlednneDt of « oon«i<i«>»h^.. :.

C«n,.ck. 23 Or. 282.m « i^"J ^^J;

buying a |]ntait tiMwnScimtion i

th, mujuity in the prior on.)j if
». E. Co., — U. _ , jj 1^, ^

S48S

_ 1800. Scbrimjnr

Uh« i-nmption of th. .!]«'. rti. of hii toJ
MUJjr M putnw for 8nn dobti, •zelnded m

tjwen • wd P. and h.r gunrdinn R, byiJbich
in eonndention of on< doUw to »• pnld by R.th.^ip, of which i. h.„l7 «kn5irti,S^-!

tt» wd gimnu to B. the torn of mon«^^
ftom hU bond the money to be ipplied by B.
to certun nu>«l UM ; the pUintilTi^rd oiAnd
to show en oral igreement by which B. addi-
«<«.Uy p«,n,«d to d.yi» property to the w»l
•Pwnent did the pU&tifr amte to Ogu th,
written agreement"; eiclndod. ai "awnaid-
?SS°"ir°?'

n«»«»?«d or rtttmd to in If);

N. W. 620 (lale of bnd. in eonaidaratian of



PfnoM Ml d€«J lii^* ~*j tfc«t one of tU itik »# ' "^l *• (<>««tiw:t to i«ll*«Sti' "^pjnwn* WM dead imjuT T^ ""' one of tU

th« 140. exd5JJ)TjSf »t »»t.ii»d DO more

rendor to /„»Jj^.«?" •«««»i.nt to bn» l.-T

S- C. 281, 28 a k. SP" •• ^'^ HoaSrll

<J- B. wi jjlttlS^ •• ^••"X". M P CL

(«»od <yi»ta; br B;,i2J?5^'*„E5 '^' »*^«
held •«ImiiBblt £, . 5iivL?'^''"»MtTii«,

«l.ofB«SlM™d2w?bid'«»/- '* <'^««
it .Aonld work «tuSt™?i: -!^«R'^*«» H>rt

38 ,d 288 (trM,f,;^f ?l5«5»»r«ndortofamJirr,^*«««»'«>'>t to baylid' » J*^'"''
'•*« W- 2118 (h^IfoV *,'^' ^''»w

y ' liRfit of wnoandinB c&J^Li' "V »». "> the

"oaor to fanii.h «b.tiicT rt. i
""' '""i

McCniyB.4c^fl S S "eluded); iSM
68 N. VTsS, (,5t^-

!• ^""^ »» Mich. Iw'
"cludedjZrSSSj' "'•i,°'»l '«"»»«y
""•nn«n MTb oT^ n?*?***^)! 18»8, Zim-
N- W. 8W (o5l ,Sn^2°'f;h/ 104 id. 28l7 62

p%. 84 WiLa. 87°, M N W ', I^.^P"" "•

>t» proper undeiSZjdw''"..^?* "" ««««* to

roc"t„t S)- ""««'« »^t2: ^-'^dV^of^'c

3^*«.co.,wwi,.5«,;^.^^'j„]S<;j«^.^x.
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Tb« innunr't tnU »mv*r of the innntfi writttn mtmntg ia tlao oommoDlf
detarnincd upon the Mme principle.*

f 2435. AtraMMMt* Ml to ftmm, or mm to >ifuiue, or to kol4 TTfilttmwl
oalr (a) Where an obligttion in embtxlied in a single document, the verjr

etaence of tlie obligation ia ita validity and enforoement Henoe an agree*
ment, alleged to have been a port of the tranaaction, that the obligation

ahould not he uttd at Inndimj or enforceable can never be permitted to be
ahown, for tite writing nect»)Marily detenninen that verjr aubjoct to the con*
trary ; in the ordinary phrase, it is necessarily inconsisUnt with the writing.

But here some distinctions are necessary. (1) By the general prineiple of

legal acU {anU, | 2406), no legal <Migation is craatod by a document which
concerns merely traMartioH$ o//riend$hip or the like. Hence a difHoulty to

determine whetlier that or the present principle should control, i. «. whether
the understanding not to enforce tiM document signifies that it never becamo
a legal act at all, or that it was a legal act which is still not to be observed
in iu terms ; the former sort of agreemont can be established, the latter not*

(2) Where the obligation is a ntgotiablt imtrumtnt, different oonsiderationa

may control ; these are separately examined (pott, § 2443). (3) When an
agreement nottosuew made tubtequent to tht original and writUn agrument,
it is of course an independent transaction and may be eatablished (pott,

f 2441). But such an independent agreement could not in a common-law
trial defeat the claim ; it could only create a separate cause of action for ita

breach, to be pursued by a separate suit If, however, the damagea in such
a separate suit would be precisely equivalent to the amount recovered in the
present suit, a Court of chancery, to avoid circuity of action, would enjoin
the present suit ; and that situation would be presented when the agreement
was to refrain fonvtr from suit, but not when it was to refrain for a litnittd

time. In the former instance, therefore, the independent subsequent gree-
ment could be availed of in chancery for that purpose, or in the ori^^' ,•,! suit

at law wherever equitable defences are permissible in common-law actions.'

(b) An extrinsic agreement providing a condition qualyftfing the operation
of a written obligation is of course equally ineffective ; for an obligation

wamuitv of whaek "iniiut dcfecU in material
workmaiiAip " csoIodM in impli«l wirnntjr

of niiubility for the purpoMi intended ; dtttin
gniehinK Merriam r. Field, 24 Wi«. MO).

* 1871, Deweea v. Ini. Co. 3S N. J. L. 3M
(•tipulatioD in an inaurance policy that thf prop-
erty ahall not be mad for any other par|KM« titan

that described ; the inrarer't knowlnlgit of auch
actual uae at the time of the contract, nzclud«d)

;

1878, Franklin Ina. Co. v. Martin, 40 id. S68,
S74(unie ; leading caae, dealina with the further
qoeation of reforming the policy in equity)

;

1895, Knudmn r. Oran.l Council. 7 S. D. 214,
83 N. W. »n ; 1903, Maupin v. Scottish U. *
N. I. Co., 68 W. Va. 557, 45 8. E. 1003.

^ Examples ai« found in thr following rasea,

which should be eomnared with the cases cited
ante, f 2406 : 1898, Western Mfs. Co. v. Rogers,

" ^" ' ale of64 Nebr. 486, 74 N. W. 849 (si goods with

S4M

note ; oral agrcaoient that boyer took on enm-
miasioB only, excluded) ; 1897, Elllaon v. Cray,
65 N. J. Eq. 681, 37 Atl. 1018 (a promise that
a certain rannirement in a contract waa " all

right," meaning that it would not be binding,
excluded) ; 1887, Towner r. Lucaa, 13 Oratt. 705
(oral agreement between obligee and surety of a
bond, to alatain from enforcement of it and to

S'n a written in<lemnity, excluded) ; 1896,
)wenfeld V. Curtis, — C. C, — 72 Fed. 105 (a

clause in a theatrical contract as to the prior
submission to the play-owner of the personnel
of the cast ; the fact that the submission waa
not intended to be required, excluded).

Harrinian on Contracts, 2d ed., 1 508, citing
Ford r. Be«-h, 11 Q. B. 862; Guard ». White
house, 13 IU. 7 ; Chicago v. Babcock, 143 id.

868, 32 N. E. 271.
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I

maintained,* and though in any event the terms of a particular document
may require the contrary result* But the theory upon which the prevailing
view rests has varied decidedly. By some aarte it has been phoed on the
ground (pott, § 2439) of fraud,* by others on the doctrine (ante. § 2433) of
consideration,* or both of those;* and again it is said to involve merely the
" object " of the partiies.^— whatever that may signify. Still others suggest
a distinction between chancery and law,* and between a proceeding in eject-
ment and other remedies.* But none of these theories seem to be adequate,
—for one reason, to name no otiiers, because the rule of exclusion may
SMietimes become applicable on the facts of a given case.** The apparent
obstacle, which invokes the rule, is tiie absolute terms of the transfer,
together with the circumstance that the traditional form of mortgage at
common law— a condition of defeasance— seems to be plainly at war with
the terms of such a deed. But that traditional form is a form merely not
woogniied in modem law as literally valid. The essence of a security is an

SIMS,
Le Tuga ». De Toyll, 8 Gnnt V. C. M9

«rt opiniiai, bjr Blake, C.) ; ISSa, Holiiwi ».
•tthewL ib. 879, 884; 1892, McUickcn v.

Ontario Bank, W Can. Sap. 648, J76; U. S:
1898, Hisronvmoa e. Qlan, 120 Ma. 48, 38 So.
874 ; I89fi, Ahem v. McCarthy, 107 Cal. 882, 40
Pac. 482 ; 1908, Clark ». Docheneao, — Colo.— , 72 Pac. 881 (that a note wai given only aa
aeoority for performance of another contract, al-

!2,"?i? '«."•'• ^*^ '• W'inff'ton, 81 Fla. 89,
97, 12 So. S48 ; 1888, Oknn v. Kaiaikawaha, 7
Haw. 84 (in a common-law eoort) ; 1884, Helbrea
». Schomann, 160 la 12, 21, 87 K. E. 99 : 189^
Trogdon e. Trogdon, 164 id. 144, 45 N. K 678 :

1895, Berar ». Bever, 144 Ind. 157, 41 N. E.
944 (a reMrration of a Ufe eatate ahown to have
been intended as a mortmie) ; 1896, Libby v.
OUrk, 88 Me. 82, 88 Atl. 857 ; 1872, CampbeU
•• Dearborn. 109Maai. 180 ; 1896, Riley v. Bank.
184 id. 482, 41 N. E. 679 (atoek-ebai^) ; 1897
Dixon e. Ina. Ca, 188 id. 48, 46 N. E. 488
(inaoranoa policy) ; 1888, Bowker ». Jobnaon, 17
Mich. 42; 1896, Pinch e. Willard, 108 id. 204.

SS,^-,y-ii'i,*^' KoUW- Northrap. 116 id.
827, 78 N. W. 280; 1898, Germain v. Lumber
Co., 116 id. 246, 74 N. W. 644 ; 1898, Winters
r. Eari, 62 K. J. Eq. 62, 688, 28 Atl. 16 ; 1898,
VanderhoTen v. Bomaine, 66 id, 1, 89 Atl. 129

:

^91, Barry ». ColTille, 129 N. Y. 808, 29 N. E.
807 ; 1896, Stith p. Peckham, 4 Okl. 264, 48
Pac. 864 ; 1898, Weiiieham r. Hocker, 7 id. 250,
64 Pac. 464 ; 1898, Voorhiee v. Hennesgy, 7

T.f^- Jr**'."- "^ »** ! "»^> Shank V. Oroff,
48 W. Va. 887, 27 S. E. 840 ; 1897, Gettelma^
V. Amnt. Co., 97 Wia. 287, 72 N. W. 627 (insur-
anee policy).

» 1894, Eckford v. Berry, 87 Tex. 416, 28
8. W. 987 ; 1897, Ooon Can v. Ricbardion, 18
Wash. 878, 47 Pac. 762. So, too, apparently,
In Kentucky, after much Tacillation : 1824.
Thomp«>n ». Patton, 6 Utt. 74 ; 1880, Edrins-
ton ». Harper, 8 J. J. M. 868 ; 1889, Thomas i.
McCormack, 9 Dana 108 ; 1898, Munford r.

Oieen, 108 Ky. 140, 44 S. W. 419 (rapudUtinc
the remark in SeUer v. Bank, 88 id. 181).

•1891, Thomas v. Scutt. 127 N. Y. 188, 27
«. E. 941 (sale of logs ; that the tranafer waa
inerely m aatiabction of a chattel mortgage and
'the vendee waa to pay only what remained after
the debt and expenses were deducted, excluded
on the facts).

^ * 1896, Baird p. Baird, 146 N. Y. 869, 40
N. E. 222 ("The rule which excludes evidence
of parol negotiationa or condition^ when offered
to contradict or aubaUntially vary the legal im-
port of a written agreement, doea not prevent a
party to the agreement, in an action between the
pattiea, from show:ng by way of defcnes the ex-
istence of a conteraporaneoua oral agreement,
made at the time the writing was executed and
deUveted, which would render the nae of the
written inatmment, for any pnrpoae contrary to
or inconsistent with the oral atipulation, diahon-
eat or fraudulent ").

• 1888, Colt V. McConneU, 116 Ind. 249, 19
N. E. 106 (ElUott, J. :

" The facta pUaded do
ifthea) mort-not impeach the conveying qualitiea o, wis amn-

fSS ' iJ'Z.S^P'y impeach lU conaideration ")

;

1886, McMillan «. Buaell, 68 Mich. 68, 70, 29
N. W. 787 (" The agreement for the defeasance,
whether written or unwritten, ia no more than
one of the conditions upon which the deed was
given, and therefore constitutee a part of the cmi-
sideration for the conveyance").

* 1851, Russell v. Southard, 12 How. V. S.

both fraud and a vice in the considsration ")
» 1878, Brick v. Brick, 98 V. 9. 614 (transfer

of diares of stock, shown to be a pledge only ;

"the rule does not forbid sn inquiiyinto the
object of parties in executing and receivins the
instmment ").

^
• Considered in the following cases : 1866,

Newton v. Fay, 10 All. 505, 607 ; 1896, German
Ins. Co. V. Gibe, 182 111. 261, 44 N. E. 490.

» German Ins. Co. v. Gibe, III, nnro.» Thomas c. Scutt, N. Y., lupra.
8486



"gwement to deal with fK« »
^

noother^^. In2 t'oH^^^re^Vt^rr"'' * -'*^- ''^^^ anderty transferred are distinct leml id^„
™"'^' *"*^ ^''^ »«' of the pror^

^Ute-according to the categfrj f'^ .^nf 1*j" '"''«^«''"^' *»>«KM a different thing from the vxZyjTJ F^'
^'' •*"*•*«• "d the Uke-

imple question is* then. ^JheMhe ^rt?
'"'

"^
'' *""* «' "cnrity TheVpear to have intended the dwnrS '

'"''^' *" ^''^ cireun,,tan"s

extrinsic«i,««„«^fe;^^/^^ determined the question whether anrule „ concerned, there wouldTem tot. "l"'*''^
^ '" «» 'he P^nJ

«> aUo for agreements equivaleSto ^^ "° "I'Jection
; and this wJSTSe

"convey on demand." Lt b; the ^itu^o^^^^^ 'T^''^
"" '«««'-«-' te«P«ement not in writing may h« n„«!f? ^^"''' <^'' § 2454) such an««>on. the agreement rAyZiU ^ T. T!^""' *°«^ *•»««. ^r a diCea?

sut^ng trusts be held to re'm,!:^ tt S ^^
Vth

°'?: ^'^ doctrintt'T
§ 243a A«r..««.t to hold .. 8«r.n! !

^ "***"** °' '"">*»•"
fflent IS executed bv A anri n »""««y or Agant only. M) Whaw, . a^
esUblish. as against l^n etS!"!!"^ ^^i"*' P-^P«ls. B mtrof cS^^l'
Jhould be «.'S; <,^y. Cau" tTedoc^rd ' *'"^ '^^'^ theL«,rS
between A and B. but only the trenS "W? '"'*

T"^^ '^' tr^^>>^^^n
But may B avail himself of an exVriS ,1^^ "^"J

*'''"° »°d the obligee >

obligee to treat B as surety onlyTonT''"*"?
***'^^° '^'»««« and^e

nue (ante.
§ 2437). it would sim thaX^ T*^ °' '''^ foregoing d^!

t'on « general and not limitedTn fol \^^' '* " *™« th«r§he?xiu
does not dispute the ^-i^^n^ZtZ^TlTZ"^ "^^ *•"' *^« «8^-"nt

yi) Where a document is exernr-wi k TT
l"i.«U«f.,.p«„„, ' » «1 k. table, ^ ,i„^ A ™,;^

1888, Htttchin, „. Hutchins. B« v ^' - _ _ i'i'"^
y.S«,'*68?**'

^•"''''»'' "• Hutchins, »8 N

^d^l. mSV"'*** '" »'««'«. 8u«ty.hip.

rented hii farm '
fW »kl"" '•'".A '• "• "m

»• R. H.for on.' J?.'.''* "'f
^- * »• .nd

"• 7»" , Ml agreetuent that

•««in.t thrbi^rj" "^^ °^^> "•' •dmitted

e"Pl^rf|?n^iTon°j£S'*' »» ""• p-*-
by the iNirtv hoM^»X 15™"^ *° ""d ilund
d««m.rt?.„°^^^«j°„WWion Wh.'SZ

>8M.lUtfiew...AttrM.c„
3^64 N. W' Sk . j' "''«" Co., 87 I« 24S.
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bility of tho present rule is directly involved. Here several distinctions have
been taken, (a) In the first place, where the unnamed principal is unknown
to the obligee, it is proper to give force to the contract between principal
and agent for the purpose of charging or entitling the principal, though not
of exonerating the agent ;« unless in the particular case the document
plamly was mtended to deal otherwise with the transaction.* (b) In the
second place, where the unnamed principal was knoum to the obligee but
nevertheless not named in the document, the rule may here equaUy permit
the agreement to be avaibble for the former purpose above mentioned • yet
the ordinary inference will be that the named parties intended the docu-
ment to be exclusive of all other parties, unless a contrary intention be made
to appear. The general state of the law is sufficiently outlined in the fol-lowmg passage

:

1896, Wolcertan, J., in Barbre y. OoodaU, 28 Or. 466, 38 Pao. 67, 48 P«e. 878 • " Th«

tract executed by and in the oame of an agent is the contract of the prindpi whewThepnno.pal was known to the other contracting pwty at the date of it.exSn Thlr^

^aZTT *".'"""«*»'• I'"*"""- "»«»'« American authoriUes, - the one afBrmini!

to adopt the role which may ««m the more compatible with the promotion of joatioT^the exaction of honest and candid trausaitions between individuals. The EnXh
executed in the name of an agent is the contract of the principal, whether he was knownor unknown, and the Americ«. authoritie. are a unit. So far „ theXu app^ed to an

^T^H*"^ ^l^J^^l ^u ''ir™'
'•'«* •"' ""^ k^"'" »* 'he time thecoS^ «,^cuted or enter^ mto by the parties. All the authorities both English aoTAm"^concur ,n holding that, as applied to such contract, executed when th« prinZT^Iunknown, parol evidence which diows that the agent who made the contrJ^K o^nnanie was acting for the principal doe. not contradict the wriUng, bat Sly exoWn^the trauMction; for the effect i« not to show that the person .ppearing toWundSbounOut to show that some other per«,„i. bound al*,. An? th^ author^l^'whS

^/tw •PP'"'"*"'? »' "• '"•• "»»" "« principal wa. known do not ..Lr^ ZStain that such parol testimony tends to vary or contr«lict the written contort.Urd»pport upon the doctrine of ctoppel , it oeing maintained that ap^,7^^^iiit
w therefore e^pped to proceed against the principal. The underiyinir Princinle tW
cubon of the contract in the name of the agent, and the acceptance therecS by a^where the pnncipal U known. Is this presumption conclusive, or is it di^rtable? Wm'out attemptmg to reconcile the decisions, we believe the better ruleXShe preTi^

a.^.l?*}' ^W"' «• Senior, 8 M. * W. 834,
844 (Parke, B. : "[To allow an nnnamed prinl
cipal to be entiUed or chaigwi] in no way con-
tradicts the written agreenieut

;
it does not deny not a"npli™bleToTch.rtrL'.t^-^"

*""
"lU"that It IS bindins on those whom on th« ri,^^ .ii^V*^ i , *, "=?"™'"I*'*y wherein tho

of it, it purport? tS WnT but "hows th.t*1? tX^^'J^^}!^ .^^-fK" "?wn.r-of
binds also another, by reason that the act of
the aijent m lixning the sOTeement in pursuance

party is not such, would be to aliow parol evi-
denee to contradict the written acieeraont "I.

• 1848, Humble ». Hunter, 12 Q. B. 310(rTi!e

the ship). The'folIo^ng~farthi?r distinction
seenjs sound: 1871, Heet e. Mnrton, L. R. 7

ofhirautho"ri't7riSla";ili;'^to"fVheEri'' t,v;^f' "°.(»?''"'• ~nt~=t »pre«Iy a,

But^on^th.oLrhand..toaU;!;'e:?d-^-ri!; ^^p'f^^'^n^^r^W:^^-,
IS n .t diselMed, admitted) ; 1873, Hutchinim
V. 1 ham, L. R. 8 C. P. 482, 486 (simUar).

. ' -- "— "••.« uouu, lo aiiuw eviaence to be
given that the party who appears on the face
of the mstrument to be personally a contiacting
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^"""''*' ^«I»"«W.."

.

legal act voidable has aSl"L!^ "'"""*= ^""^ «« sufficient to n, i,

the bearin, of the pretn^nt ?^Wh"'"'*'"'
<''»'^' § ^423? B t

-«;^^«
*

single document, how is t^ha ^7 *
'r*^*^"" »>«« l'««'' Xld tl asimple answer seems to bl th« si^thr ^ '''^''^^'^ extrinsical !, aon the intent of the parties^TV} P'^'^"* ™^e depends («„<* « iim

"^usivetyin the doc^^t.^t ^^^I^' "^ -^-^cts o^J^^^^^^^^^^^
fraud was mtended thus to be cove«7. ^ "?^^ *'''»* the subject ofwhom the fraud is practised dSs Tot' kno'' f

''^^*''^'''» ^^^W utnhave had such an intent But.? thTs te .7
°*

I'
'"'' therefore conidZ

application of the rule, well esulhed t r.?"* ^°'"« «' that otC
that

wammty-represtntations ext nsio ^\u'^l
transactions («„te, § 24^)

0(1 Fraud is always a matted ofT.
"** document cannot b^ avSS'

extrinsic "pr^sentaLnsCal wa^nrrr''''"''^' •"»«* howls'uhS
•dmtted

? The explanaJS 4ms^o1.? ^^""'^'^ *'"* "« '™ud to i
"^-^^Jeparty^^tate"S ihkhtf^^^^^

additional eleme^
be embodied m the written docurnt^^Td Z't'' '^\^ °"' " '"tended to

rolcint^rposesnoobstaclealthcLh?."*'••'"'' '"haty. the present

ranty or innocent i^isrepresentatior^ *^ '*'"'*"°" ^«' hreach of^
considered.!

Presentation, the same representations could nol^

lejEiSnaT^tr
/'/a^'"

"^"'"''"'"-' ^^ he understood in it«
for. although a niurh":os /^^rC^" ''' ' />-J^^ ^^^H 18 obv^ouK that an intent noTtoTZZ^" ^'^'°««% intiiCed->7e

-—rm..fraud.» I^sT^rn—^-g^
C—^nW Iz^^'w *^^> ^^"'->»1'.
tinction soB^fm^', "^^;^"' «'3-' 23. The lul
and simple con^^u mri^ '*"n'*^*'' <^°"™'=te

>fr»adulent rew«i„tatin;. ^ "• " *"• «*

'hat i., an .ddit „n to tt^
"'"'"">''»1 w..r«ty,

>*pre.entatio„r were 1tir*^> ?•"
'

•"
•»<>". however, JXv dSL'uJfT^"?"!'' «>

34d«

h7i:il^tl,lt,;tduti'"r'''econe™et

inoueratirr ").

„ * I8<0, Story.
Story UW. ir.//.
P-ro evid„c i« not t^MTt"*** l'"'»fr«»d. «.D in ,i,e .^.^ J^^™„'<' establish

couveyitact, ").
«>tM»ii traiu«ction» and

, 1

'here
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that is in put respoiiiible for the anomalous attitnde of the Peansylvaaia
Court (ante, § 2431) towards the general rule.^

§ 2440. Itada Utaaa and Oaateat. Where the parties have not intended
to make the docuawnt embody the transaction upon a particular topic, its

terms may be as well supplied by implied extrinsic agreement as by express
ezteiMHC apeeamt In other words, that utaffe or nu$t<nH of a trade or
loetUtg, which weald otherwise by implication form a part of the transaction,

will equally font a fart when the transaction has been embodied in a docu-
ment, pionded the decument was not intended to cover the topic affected by
the caatom. The test is on principle the same as for express extrinsic agree-

ments
; except that ib the case of the custom the ordinary presumpticm is in

fawor of its implication, becai'^e the topics covered by the writing will usually
be HuMe which do not concern some known and usual term but vary in each
paicicular transaction

:

1888, Parkt, B., in HtMon y. Warren, 1 M. & W. 486,475: "[Theinclnsionof cwtoMS
into written coatncta] haa been done upon the prinoiple of pieiumption that in such
trsDMction* the parties did not mean to express in writing the whole of the oontraot by
which tiiey intended to be bound, but a contract with reference to those known usages."

1854, Coleridge, J., in Brown v. Byrne, 3 E. & B. 703; " In sU contraote, as to the
sabject-matter of which known usages prevail, parties are found to proceed with the tant
aMumption of theie usages ; they conuaonly reduce into writing the special particulars
of their agreement, but omit to specify these known usage*, which are included how-
ever, M of course, by mutual understanding ; evidence therefore of such incidents is

receivable. The contract in truth is partly express and in writing, partiy implied or
understood and unwritten."

1837, Story, J., in The Schooner Reeiide, 2 S«mn. 567 ; "I own myself no friend to the
almost indiscriminate habit, of late years, of setting up particular usages or customs, in
almost all kinds of business and trade, to coatrol, vary, or annul the general liabilities of
parties under the common law, as well as under the commercial law. It has kmg appeared
to me, that there is no small danger in adsaitting such loose and inconclusive usages and
costoms, often unknown to particular parties, and always liable to great misandeistandings
and misinterpretatioas and abuses, to outweigh the well-known and well-settied principtes
of law. And I rejoice to ted, that, of late years, the Courts of law, both in England and
in America, have been disposed to narrow the limits of the operation of such nssges and
costoms, and to discountenance any further extension of them. The true and appropriate
office of a usage or custom is, to interpret the otherwise indeterminate intentions of par-
ties, and to ascertain the nature and extent of their contracts, arising, not from express
stipulations, but from mere im[4ieaticHis and presumptions, and acts of a doubtful or
equivocal character. It may also be admitted to ascertain the true meaning of a particular
word, or of particular words, in a given instrument, when the word or words have various
senses, some common, some qualified, and iiome technical, according to the subject-matter
to which they are applied. But I apprehend that it never can be proper to resort to any
usage or custom to control or vary the positive stipulations in a written contract, and, a
fortiori, not in order to contradict them. An express contract of the parties is always
admissible to supersede, or vary, or control a usage or custom; for the latter may always
be waived at the will of the parties. Bat a written and express contract cannot be con-
trolled, or varied, or contradicted by a usage or custom ; for that would not only be to
admit parol eridenoe to control, vary, or contradict written contracts, but it would be

• The unaoundnraa of th«t theory of fraud is well expounded in an opinioa by AllSB, V., in
Towner v. Lucw (1867), 13 Oratt. 70S, 716.
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tranMction hu been embodied exclusively in a 8in|^ document All dis-
tinct and separate transactions may therefore be established and availed of,
whenever they are in themselves valid. Now a transaction nOHqueiU in
tinu must always be a separate transaction. The rule of exclusion can only
apply to negotiaUons contemporaneous in time, or prior but Incomplete.
Where a document, for example, is executed on July 1, it may be held to
embody the final and exclusive result of negotiations before and up to tbe
time of execution

; but a transaction on August 1 must be a separate one and
therefore can never be excluded, so far as the effect of the document of July 1
is concerned. It may be that some rule of form (po$t, § 2454) will some-
times make the transaction of August 1 invalid in itself (as when a writing
is required by the statute of frauds, or where a parol release will not discharge
a sealed contract)

; but the present rule can interpose no obstacle. In partic-
ular, any subsequent agreement tUtering, teaivinff. diieharging, or otherwi$e
tuvMing a prior tiransaction is not excluded by reason of the prior transaction
having been reduced to writing

:

1838, AtnnuM, C. J., in Oou v. Lord Nugent, 6 B. ft Ad. 68 : " By the g«nenl roles

^ the comman Uw, if thera be • oontract which has been redooed into writing, verbal
rridenoe is not allowed to be given of what pMsed between the parties, either before
the written iutrument was made, or during the time that it was in a sUte of prapara-
tion, so as to add to or subtract from, or in any manner to vary or qualify the written
conl«ct

;
bat after the agreement has been reduced into writing, it is competent to the

porttet, at any time before breach of it, by a new contract not in writing, either altogether
to waive, dissolve, or annul the former agreementa, or in any manner to add to, or sub-
tract from, or vary or qualify the terms of it, and thus to make a new oontract ; which is
to be proved, partly by the written agreement, and partly by the subsequent verbal terms
engrafted npon what will be thus left of the written agreement. And if the present eon-
twet was not subject to the control of any act of FarUament, we think that it would have
been oomj««ent for the parties, by word of mouth, to dispense with requiring a good title
to be made to the lot in question, and that the action might be maintained. But the
Htatato of Frauds has nude oertein regulations as to oontracto for the sale of lands."

The application of this principle varies in practice according to the nature
of the particular legal right and the actual separation of the transactions in
time.'

§ 2442. mMMUaBeoM AjipUoatloiia of the Role to exclude or adnlt "Ool-
Uteral

" AgreanMnta. It does not seem possible to generalize further than on
* The following mlius will serve as ex-

amples : 1773, Hilton ». Edgworth, 5 Bro. P. C.
Sia (tbe rate of interest on a mortgage loan
made in writing maj be redoced br snbieqaent
oral agreement) ; 1893, Onideir «. Green, 95
Cal. 630, 634, 30 Pac. 786 (oral agreement that
another instmment should be sobatitoted for
the one in qnestion, admitted); 189S, Chicaco
B. & O. B. Co. B. Dickson, 143 III. 368, 3S NLE.
380 (agreement not to ride in stoclt-car; a
practice of the railroad to permit it, admittedMa waiver); 1837, Eaves v. Heodernin, 14
Wend. 190 (thoDEh a contemporary agreement
to apply other cUuma in setofiF of^a note was
exdnded, a subsequent agreement to accept them
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in pavment was admitted); 1896, Harris r.
Mnrphj, 119 N. C. 34, SS 8. K. 708 (contiact
for worit and labor in raising a barge ; a snb-
sequent alteration admitted) ; 1896, Dnnklee v.
Goodnongh, 68 Vt 113, 34 Atl. 487 (subse-
quent agreement relating to the mode of pay-
ment ; admitted) ; 1899, Keating v. Paciac 8. W.
Co., SI Wash. 415, 58 Pac. 894 (the {Oaiotiff
signed shipping-articles as seaman; on board-
ing the veeael, he found a nail nns-^aworthy

;

he had then the right to abandon the voyage,
and a parol agreement by the ship not to ate
the defective sail was a new contract which
conld be availed of).



1

«^--«OS3 U8.0K;8UXI,Kr COLLATERAL .OREKMENm , ...

the ordinary ona Such is the (Jl^nlS „f •

^"^ "'"'' "^"''^'"y to
of documentary phraaeology. andT^te th^T*"*^ '^^ *•»« ^^"^^
ruLng can seldom be of^ rolUnra^^ritv *""', °' ^"^^^ ""»» ""e
quent one. The opinions of^i^i^T^tCr °I

"'"'^^ '"' " ""b-*-
which serve no purpose thereS tTi.^^^^V'"' "'•*^°'"' °' «=»«"'
general principle. Other thanTSaUoJTJ f T *-P«t«d.-the
which have broad and uniform bern„7in^i,7"y'

'^' '«««oin« topic,
value as precedents unless the entirTdftku of tt . °«' "" '^^^ "«1«
atances is set forth ; and an abbrevktion of .^ ^ documents and circum-
mislead than to profit TheSZ 1,^1" "/''«"'°« ^ore likely to
-tan^s be left («„.. g ,«) tor^^^Hut^dermiSi^ ^-'^ »"

••nring. 32 Colo. S»7 44I».r s« z*", "• '*'*•

ow-iTh.",^- JS; ^To'i'Jl'^lr''
'"^°

"Ueln writins of lou oi lM?'.i!;
*'• (•>":«on.

timber oteSh loJWt^ 51 '^• ?"• »•»« the
excluded)flMS Em?, T^"'"'^ "BMUely,

betheWlDriretoS^. '' *^? ''"'•' ""t to

thi. .rtide wiTwIn A»1E?' ."P°» which
• • • It ie for thr{n.nr .-T ""?' "" writ n»i

claim deed tiinifctrin/tta^^ 'STii''"''

» «. 380 Oeaae of premiMa with ^ . ' ."*P- o"* P*"y to mv ,ir «bI».1_I^ •gwement br
on the premiiee • m^^-T" 1 ? ""• '"""'tare conveyed .dSiH^i •"."•CMibnuice on the land

ment to ernDfofii jt,. '*' /"^tten agne- par«tui mXaJ? '5^,"'„* "teunhwitinir ap^

Ri/ehimcertSSTpSL'^^lL^'r' fP!?""' » HoSVa N W^ii.'??l?«*<>» " Green? !<£
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CTMil
tS* la

I tiM date laearad, asclodad)

;

IIM, B/haatar v. P»par Co., 55 Mabr." *", lot"
'

gHMtl
Tfebr,.

Ml, 75 M. W. fOM (giaaoMBt coaMralaR par-
ooal aarrkaa in • prialiaf aalabUabaaat)

:

N. J. : ItN, McTagM ». rtaaagBB, 54 N. J. Eo.
454, 95 All. 54t (afiaaaMBt ai to labatiuaea aad
appoft); N. Y.I IW7, EmMtt >. I-aaoTar,
151 M. Y. 554, 45 M. K. 1041 (• ooBtnet ot nla
o( Mock ud flstoiaa coMaiaad nolhiac aboat
tha priea. axeapt tba teaiaa • tUOO " ; axtrioaie

HN*maBlaalotbapi<ra,admittad)i Ok.t ISM,
Tattia V. Baigatt, 55 Oh. St. 4M, 41 M. E. 4>7
(Ib a coatnet ia coraaaal form to famiaii aap-
port, an acnamant that tha promiaaa woold lira

at a cartab ptaea wai asdadad) i S.D.: IW6,
Bobaiti V. MachiiM Co., 8 8. D. 579, 07 N. W.
607 (eommWoB-ageat'i eoatiaet) ; Tnu. :

I too, Hioaa v. Wikos, 96 Taaa. 140, 53 8. W.
914 (mamoraadnm of laaia daalias onljr with
tha oblintioaa of tba tenaat; (walpiomiM of
tba landlord to pat in lapair, admittad) ; 1896,
Lawia v. Tomlajr, 97 id. 197, 86 8. W. 871 (dead
of MUa ; pioriaion for tha tranaftr of inauranca

9 2443. mito oppUoa to Vogottebto iMtnuMMo; OoMnl PrlMiplo. Tho
genenl principle of Integntion {ante, $ 2425)— in other woida, the rale

' dMtth, tha foriMr taUMiag awl 1990, MuiwaU *. Chaabarlla, — Mte. —

,

lag to pnicwe a taliaaa from aaothar, 18 So. 106 (writtao afiaamaat eonrariag proin
tha lattar afraaiaK to pay ; pared agraamaat oHy aahjaet to • Uaa; onl agraamaat br the
brtha Utiar to amploy tha fem«r,axcladad)i

...-». .*.
Kf. : 1899, Hattoa r. Lnmbar Co., — Kr. —

,

44 8. W. 86 (wriltaa uiaamant for haaling
lnmbar; ainamaat to faraiah right of wajr,
exeladad); ISM, Vamaat r. Roajroa, — id.

— , 44 8. W. 949 (lBmbar«OBtraet ; agraanMat
ai to moda of adraBeai, axclndad) ; Mi. : I8M,
Gould V. Exealaior Co., 91 Ma. 114, 39 AtL 555
(written agraamant for catting, paallag, and
driring poplar timbar; oral agraamaat aa to
who ilKMld icala it, reeaiTedr; MJ.i 1900^
Hawlejr Down-Draft Tumaea Co. v. Boopar,
90 Md. 390. 45 AtL 456 (dafandant booght of
plaintiff a tamaca with tha written gnarantr
that it " wiU tare I* par eant in coat of fnel
orer praaant method M auking itcam"; nal
agrc ment that the "taring of 19 per cant"
waa to be determined bjr a compantira teat
" maaanred by tha anmber ot tone of coal con-
aioed befoia the Hawlejr famaee waa pot ia
with the ooal eonaamed aftar it waa pot in":
held admiaribta) ; ifau. : 1843, Broekett r. B^
tholomer, OMetc.SM (thenaderMandingofall __
the partiaa to a laaae, that tha amoonu payable pollciaa, admittad) j TVs. ; IaM, Jonaa v. Riiler,
Included tha prioe for thr itoek of goodi agreed 91 Tex. I, 31 8. W. 1017 (bnilding contract

;

br the writliic to be porchaaad, exdnded) ; agreement aa to powara of engineer, rej4Kted)

;

1876, Carr p.l>oole]r, 119 Maia. 894 (deed of U.S.: I895,ThaTooonokat,67red.M77i«raa-
Uad ; oral agreement by the rendor to pay for
an adjaceat nwer in the conrie of conatmetion,
admitted) ; 1887, Orathm v. Pierce, 143 id. 386,
9 N. E. 819 (deed of two hooaae and leaae of a
hall, by defendant to phdntifl; an oad agree-
ment by defendant to pnt hard-pine flaming
into the hall, admitted) ; 1888, Ayar v. Mfg.
Co., 147 id. 46, 16 N. E. 754 (lale of ioap; ren-
dor'i agreement to adrertlae it, admitted);
1899, Dnrkln t>. CoUaigh, 156 id. 108, 30 N. E.
474 (deed of land daacribed aa bonoded on a
itieet ; the rendor*! oral agreement to boild the
•treet, and to pot in water oonaeetiont, admitted
aa " an independent collateral agreement which
need not be inclndad in the deed"); 1886,
Rackemann r. Impr. Co., 167 id. 1, 44 N. E. 990
(ap^reement by a render of land not to adl ad-
jomioe lota at a laae paioe, admittad); Miek.:
1894, Adama *. Watkina, 100 Mich. 431, 61 N. W.
774 (sale of famd ; agreement to retom one third
of the proeaeda of the crop, excladed) ; 1895,
HatehiauB Itfr Co. v. Pinch, 107 id. 19, 64
N. W. -,m 66 N. W. 340 (agreement to par for
Buirtiiu«r« wheu the mill " girea gnod reaolta "

;

parol eonititioii aa to the power of the machinery,
sicladed) ; 1896, Harriiua v. Howe, 109 id. 476,
•7 N. W. 527 [a, kaae allowed aob-leaaing for
" biuineae purpoeea "

; aa agreement not to enb-
leaae for a aaloon, excladed) ; 1897, Patek v.

Waplee, 114 id. 669, 71 N. W. 995 (written itip-

nlation for diacontionance withont coat*; oral
agreement to pay cooumI feet, admitted)

;

J/m». ; 1896, Hand f. Rvan Drug Co., 63 Minn.
539, f 5 N. W. 1001 (a contract to gire a credit
on epecifled teram ; agreement to f^^9 eimilar
crediM OB other ternu held admiMible) ; Mitt. :
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u. s. : 1885, TM roeoDoiH, 67 ifed. N7 (Mraa-
OMttt aa to the reating of title of a TemeT the
cooatractioB-agreement being ailent, admittad)

;

imo, Harman v. Harman, 17 C. C. A. 479, 70
Fed. 894, 8M (leaae of land ia writiag; parol
ureement by the leaeor to deriaa the lanoa to
the leaaeea on hie death, ob coaditioB that they
improred the Uud and paid aa aaaBal laat,

admitted); 1897, GodklB v. Monahaa, 17 id.

410, 83 Fed. 116 (writtea agreemeBt to eat, bank,
and delirar timber; oral agreement by the
other party to fnmiah a place for banking, ex-
claded) ; 1898, Reld r. IMwMnd P. G. Co., 19
id. 1 10, U Fed. 193 (written agreement for lale
at a certaia price ; oral agreemeBt for reductioB
of price in caia of a fall in the market, ex-
claded) ; 1901, 8aB P. * P. Aie'n v. Edwurda,
51 id. 179, 113 Fed. 445 (contract of employ-
awBt of a MiperiaaaBdent of priatiBg, mention-
ing aalary and powera, held to exdade an
additional oral agreement by the appointee to

fnmiahoompaaitoeeaadotheremployeee); Uiak:
1M7, Moyle v. Congreg. 8oc., 16 Utah 69, 50
Pac. 806 (agriement aa to the effect of an
aarignment of a contract, excluded) ; K(.:I897,
Pictorial Leagae v. Naboa, 69 Vt. 161. 37 Atl.

147 (coBtiact to MBd cote, etc.); Fa..- 189:i,

Witz V. Fite, 91 Va. 446, IS S. £. 171 (whether
the giriag of a higher Mcarity memee other
secnritiee); W. Va.: 1895, LoBg v. ftrine, 41
W. Va. 314, S3 8. E. 611 (lale of freit-huid;

oral agreement to allow the haver to take fruit

from adjoining land of the neller till the trees

Imught ehouldbear fmit, excladed) ; 1896, Wil-
fong r. JohnwiB. ib. 283, S3 S. E. 730 (agree-

ment to farnieh aopport, aa a coniideratioo for

a conreyance); Wit.: 1897, Oliver v. Hail, 95
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•gdnst-TMying the tonas- of. document f,w
«pj|ot when applied to 'S^^lu^t^i^T^^'^^^i^Vll^^^^^rt^^m
The flm oh«acteri.ti7fe.tu» oT^Shl}^^

negotiable iii.troment
ment of .a oblig.Uon cp.bl.7fw^ w?ZTk*' ." ^^^ ^'^^ «-»>«l'-
tl«t aU tj. e«entkl te^iTof theoS« _ "l^"'^""*'

"• »»» '^^^Ymu.* be therein contdned in writing^ ^IfJur/r*""' "''*' *'»«• --

th*nthe«,e.Mntitltem>««rt,w<L !?« J J
•*"' *''"* '*«'i° other.

fcr. due to the cert^nty .Tp^i^Jn !f ii^^^*^ ? '"''•'"''«'«1 »~°-
of • tnmrfeiee'e righU. in beISS „„i k v"^ "'' ""' independence
«.tion to . few el?menr.^bSr^Xl ''?'""« '""> """I* "'the obt
temined «.d limited, if ituT^ SiT^"^ '^r'""

'" "^'"^ P"d«-

1780, !?«. L C B . V
^^ '" "' negotiability at all :

»ob.k4ria^LftiX''^i'wJL^'- ^"^ "=-^".» Which ..„«^i«A by th. o».tom ofn^U^^"^' •*'*«-« «• • «»"1 ofJh^T^
«' •»«U b. Mdga^l, and whatheV UhT i^faSt!^ T*"" ** »* •••»«n*bto, and how
•»~7 « .««o« by th. ba« ,„,p^ j '^^ -'£«»d mfmabU to th; owtoaT

tiUe to it. Tha wit of maa oann^ daX «.Jli,. i^i
**" Po-^ion of him who claim.

»-«. of tha writing, th. aSi^bfliHf u*^."^"^ '»' circulation. T^« craat*! «d datarminad S^^ I'l*"^ "" P^icular «K,d. of a-igni?.!

^; «d th. party to whom «uch a btTof «I "^~r*^"°" »' '^^ «"'«'«•»
»w*J loolc no fnrthw, and has nothing * j

"«*«nga U tendenMl hu only to re«H i

f

be a minor one, it U entitlwl tD«rf!h*
"**,'**=^^ contract; and, though thia reonilS

within th. atatuta, it mn.tlS.^£*J," **•"»"'"» » ^-e-tion of ininS.^To2
oorporat^l with it, and d^treyT?^ *^ *^ *^"«*' *»<1°"««> on it, would bTJ^

^^nt^^TTT,.TTr::^rj'^'^T^^ - ^^^^^^ '- the

K) provide cerfaan^ fK^ment at the time
897. 1)ick,o„'T''Mft?"co" ,'^T^«>»«led) ;

J"
MB iemi8 of a contract aee aui, « lu??
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UMBt ia mnmmd toUtplMalmc. without MpnMion in tlie dooumrat The
ralM of pnMntnMnt and domand. of kooeptuioa ud didionor. <rf tnuwfer of
titl* and obUgationi bjr indoneaMnt, of priniarx "d aecondaiy UabUitj— aU
of the temu. except the individoaUj variant ooaa of penon. amonnt. time,
•nd perhapa place, an pieaoribed and annex«i by the law. Uonorer, they
form a eyatematic whole, and are implied aa a whole if at alL
What ia the aitoation, then, of partiaa who wiah to employ a negotiable

inatrament tar the aake of aome one or mora apeoifie attribatea, bat wiah alao
to modify for Qmir owntmmmmuqf^ other gtnme eonmqumuu ordinarily
tmplitd aa a part of the whole t They cannot apecify theae modiflcationa in
the inatmment without deatroying all iU negotiable qualitiea, including
thoae which they deaire to aecure.' On the other hand, by making no
apeoiflo modification, they wUl be fixed with conaequencea which they do not
deaire. For example. A ia deairoua of obtaining the uae of B'a eiedit in buy-
ing from C, but B owee nothing to A; if B drawa a biU of exchange on A,
payable to C, and A aooepto it. thia will aeoure the purpoee of adding B'a
credit and liability to the oUigaUon and C wiU conaent to receive it; then
if A faUa to pay at maturity, and B ia obliged to pay. the normal conaequence.
by imphcation of law, u that B rec^vera the amount from A. Here no modi-
fication of the law-a annexed inddenta ia neceaaary for carrying out all parte
of their deaiied tranaaction. But auppoae that C wiU not conaent to receive
A aa the primary obligor, but inaiato on having B in that relation ; then thia
purpoee can be acoompliahed by drafting the bill in A'a name aa drawer and
B'a name aa drawee and acceptor, or by drafting a note in B'a name as maker,
with A'a name aa payee and indorser. But in theae two cases, if B, the
primary obligor, ji compelled by C to pay. there remaina to him, aa acceptor
or maker, no claim for reimburaement by A. or, if A ia compelled to pay C.
then A aa indorser or drawer haa a claim for reimburaement againat B,— at
least ao far aa the law'a annexed incidento pnacribe. Hera, then, an i .ce-
ment by A to nimburae or not to aue B must be made, and thia agreement
can find no place in the document, though it modifies the fixed impUcationa
of the instrument WiU the parol evidence rule rafuse to recognize that
agreement as enforceable ? It is a platitude of the law that it will not ; an
accommodation bUl or note is never aUowed to be used against the accom-
modating party by the accommodated one.

The law, then, it is ^^Jf .c has recognized the dUemma. It perceives that
parties must constantly jriflh to employ a negotiable instrument for the sake
of one or more of its special attributes while discarding others; it concedes
that commarcial transactions are variant in their exigencies, while the normal
incidents of a negotiable instrument are fixed; and it does not force parties
into the alternative of employing either all or none of them. It therefore

* The importuee of thto couidenition ii wen
in an analo^u litaation under ttatnte raqnii^
Ing a certain docmnent to cowr named tern*
and no others: 1860, Chapman v. Callii, 1 F.
* F. 161 (written biU of »ale of a ship, under

the Merchant Shipping Act 1854, neld not to
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dliplace a pnor agreeoMnt to awnme the ven-
dor'* liabiUtie*; "the parties conld not have
put this term of their agreement in the bill* of
•ale").
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But the Wlicbillty of tL^~rT •* '"•"* t»»»*Im.
*^

•gmiaent to dJwud or aodifr w^nW SJi J^ Lr**"*
"*" •«*eiit of tlii.

fact « to intention, .till S^^uTIo?" V^^^^^ ^ • »'•" q«-ti«no!
-Oy .ignill- th. ^doptioTo?^^Jt "!«°|»W« ^•t'-'int neo,:

.to.m«,t,-.h.theyro«ldh.r;;^i^jK°'*^ fe.ttt« of .«ch .„ i„.
they onnnot be llo/ed to .vTu,ZL^« o??„

°"° °' ^•«'"~'''' »»«<*.

obl.g.tlon-„ top.«.n, time. «d^oun{^l*t'ir*'K ^"" "' *"»•

thep»rtM.choo»; hence the writinHcl-^wJrj^?
ewh docnment u

oMigaUon in theee reepecta Fo/uStin« VT ^ . ^'' •'°»»<"»«t of the
f««. the following twoC« «:;?;'2 tr?'"**''""

•*' *''* "•»•• »'-'-

^^'^^^"^r^tl-ZI^::^^ oW^tion in th.
»ent; but, (4) A. ngarfTthe il«rfTi«J2ST **' ^ y""* »»»eir enforce-
trinric .g«e„.„t oTbe^ZMoiTXn^ -'.the obUgation, .n ex-
whole, that for one purpoee of kthL 1!? f""*"*"*

m hand is «„ch. u •
P.rtic«kr feetun. of it.^'^!'^^ t^r^,^}'^'

'"»"»»». <>' 'ome
another and Mpmte nartTf th^ ?^

Peculiarly convenient. whUe for
'ea-ible «,d coJStent

transaction a different contract would t

law in detail.' but merelyVomnTt^T*? * ? * *° °°°"''«' '^e sute of the
to thi. claa. of documel

"** "*' '"'''*'""""' "' tb,gen,nl principle

§ 2444 «•: (a) Affe.«„., ,.,,„,„^ ^^•t (1) An extrinsic aereement.. t^. f^^ ^"^ «* **• »oo«.
of payuH^nt.. muat be. ^XZ^oVt^tZt^ '''^'^{'^ «»• «»--.
expreealy dealt with thcJe matte^rfhrS^n, 7''"T ^^^ ^"^ ^^^
meat to concede a cr^u or ^^J^L'''^^''^' ' ""J

'^'^<««h •" -g^e-
mstrument. would be a BeJ^ZnZT' J"*.*""*

*''« obligation of the

!*'

[•^7) «. Me. 5„, 38°^U* Ms*^;.^^ ^fe;

88, 78

thM » iS;.£Li
'MWement not to coUm

•»»7, Phelpi ». Abbott, lu Mich.
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equivalent, is in theory an agreement for an independent transaction and
should he recognized.' An agreement subjecting the obligation of the in-

strument to any condition or contingency, whether in time or otherwise, is

ineffective, because the terms of a negotiable instrument are expressly tmcon-

ditioual;^ if it be said that the law would not permit the condition to be

inserted and that tlius it must be extrinsic if at all, the answer is (according

to the second canon above stated) that there would then have been no
peculiar necessity for resorting to the form of a negotiable instrument

(3) An agreement not to enforce or sue upon the instrument at all must be

equally ineffective;^ the only doubt here arising from the necessity of dis-

(agreement fixing a different time of payment,
excluded) ; 1894, Van Etten v. Howell, 40 Nebr.
850, 59 N. W. 389 (that a note due in a certain

time should not be collected till a certain suit

was decided, exclmled) ; 1657, Brown v. Wiley,
SO How. 442,447 (bill of exchange payable May
I, 1855; agreement between the {nrties that it

honld not be presented fur acceptance until a
certain other draft had been provided for, ex-
cluded). Cuntra: 1808, IX>w i>. Tuttle, 4 .Maa«.

414 (note payable one year from Feb. 16, 1804;
an agreement that " payment should not be de-

manded until the expiration of five years," held
to be " a collateral promise" and actionable,

and said to be " in chanc**' a sufficient ground
for injunction ").

* Contra: 1811, Hoar^' v. Graham, 3 Camp.
57 (agreement by indorsees with indorsen that
the note should be renewed when due, excluded,
as an " incongruous parol condition ") ; 1898,

New London Ored. Syndicate c. Neale, 2 Q. B.
487 (agreement to renew a hill of exchange if

not paid at maturity, excluded). Cases pro and
con are cited in Ames' Cases on Bills ana Notes,
II, 124, note.

• Eng.: 1817. Free v. Hawkins, Holt N. P.
550, 8 Taunt. 92 (agreement, between plaintiff

as indorsee and defendant as indorser of a note
indorsed as security for the maker, not to en-
force payment till after the sale of the maker's
effects, held not receivable) ; 1 8-10, Moseley v.

Hanford, 10 B. & C. 729 (note payable on de-

maud ; stipulation that the note sfionld not be
payable till the payee delivered possession of

f
remises and rendered account, excluded) ; 1835,
oster V. Jolly, 1 C. M. & R. 703 (action by the

payee against the maker, on a note pavable 14
days after date ; agreement that it should not be
enforced in case the pUiutiff's principal obtained
a verdict a^niust the defeu xnt's brother-in-law,

excluded ; L. C. B. Abinger: " The maker of a
note payable on a day certain cannot be gdlowed
to say, ' I only meant to pav yon upon a contin-

gency '

") ; 1836, Adams i-. Wordley, 1 M. & W.
374 (action by the drawer against the maker of
bills payable in 6 and 12 months; agreement
that until the plaintiff should recover on a cer-

tain note he should not re<|uire payment of the
bills, excluded ; Parke, B. :

" You seek by a
parol contemporaneous agreement to alter the
absolute engagement entered into by the bills ")

;

U. S. : 1653, Harlow t'. Boswell. 15 111. 56 (note
payable 12 monthx after date " or as soon as I

can sell |50 worth" of goods; an oral agree-
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raent that the note should not become due ontil

•50 of goods were sold was exclndeil) ; 1896,
Hurcbie v. Peck, 160 id. 175, 43 N. E. 356 (agree-

ment that payment of a note be dependent upon
the sale oi property by the maker, exdudM)

;

1895, Northern Trust Co. v. Hiltgen, 62 Minn.
361, 64 N. W. 909 (excluding an agreement that
a note should not be valid if the maker per-

formed a certain contract) ; 1894, Wilson v. Wil-
son, 26 Or. 251, 38 Pac. 165 (agreement that a
note should not be paid except on a specified

condition, excluded) ; 1902, Levy & Cohn M.
Co. «. Kauffman, 52 C. C. A. 126, 114 Fed. 170
(oral agreement that an acceptance of a draft

be on condition that the payee should advance
other money to other parties, excluded) ; 1895,

Gumey v. Morrison, 12 Wash. 456, 41 Poc. 192
(an agreement that notes given for the benefit

of a corporation to be formed should not be
binding after its formation, excluded). Other
cases are cited in Ames' Cases on Bills and
Notes, II, 133, note. Contra: 1899, Quin r.

Sexton, 125 N. C. 447, 34 S. K. 542 (that a note
for 1 2 months was not to be paid until a note of
K. was paid, allowed to be shown).

The only doubt in these cases can arise from
the occasional necessity of distinguishing the
principle of § 2409, ante, which permits a condi-
tion precedent to the existence of the obligation,
I. e. an eacrow, to be valid.

Sometimes an agreement to hold the instru-

ment as tecuriiy (which by the principle of
{ 2437, ante, would be valid) presents in appear-
ance an agreement resembling the present sort

:

1897, Clinch Co. v. Willing, 180 Pa. 165, 36 Atl.

737 (notes given for the purchase of land ; an
agreement that the land held as security should
first be sold and the proceeds applied before
proceeding against the maker, enforced).

f 1874. Davis r. Randall, 115 Mass. 547, 551
(agreement between an indorsee and an acceptor
for accommodation that the indorsiee would not
enforce payment, excluded ;

" the acceptance
of the defendant was an absolute promise to
pay ") ; 1895. First Nat'l Bank f. Fnote, 12 Utah
157, 42 Pac. 205 (that a note was signed on the
assurance that it would not be enforced, ex-
cluded). Contra. 1858, Norman t>, Norman, 11

Ind. 288 (agreement to hold merely as a receipt

a note given b^ the defendant s son to his

father's executrix for money received by the
foflner as an advancement, admitted, as an
agreement which would have " entitled in equity
to a cancellation of the instruments"). This
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tinguishing between this rule and another rule ia>ite S o^nfi^ „».• ;.
cedes that a document intended mer-ly as a friend v^'J « f^'

'^ .°°°'

qualy wIrV:'ITfu ""^ "'"^ memorandum wouwtattved

sanly extrinsic to that instrument. It may be addti ^^^^1 f ^"

of the instrument, and therefore ineffective- but as iTth7ZtV

(5) The question whether one who signs as "agent"n or "LeXr « or"guardian ^ ,s personally liable seems to be mainly a Question n^t^T .
t.on; for if no such word had l.en inserted. th1^a;rrt" :o;rrt
ruUng, a. weU a« , few gimilar ones cite.1 in

.~ !l ^TJ"" ^'"' ""• Notes II, 99, note,
lure probably due to a mi«application of the (lis-
tiDction above-mentioned in the text

• 1836, Thompson v. Clubley, I M. & W 212
(indoreee 8 accommodation

i the agreem. i thatno claim or demand shonid at any time bemade awinrt the defendant " was objected to as"cntradictrng the written contract of accep"
Mice which purporte.1 to be an absolute eneaee-ment to pay the bill"; but it was held a "cot

™nt^t''^r""'"''
""' °°' ^^ °' "'* °"*"''*'

v,,»'J'^'*^' •*??" •" •»'' Cases ou Bills andNotes, .Summary, II, 8<M.
''809, Leeds ». Lancashire, 2 Camp 205

(as between the original parties, two signers of

?hil "'"S'y '"'.'* ''*'* «"'»'«'' »-> "huw that

18« Snlr'""*^
as guarantors of the maker)

;

/ViLr T ^'- J*"™'"""' * Oa. 44, 52, 61, 66

WQ^'^^l'^i '**^' ^»"' ' Stout 32 ni.

«"!» I
it IS Simply pleading and proving a fact

tJtf'IT^ls'*^""'^
the terms of the con-tract ), 1838, Harris v. Brooks, 21 I'ick 195("It IS not to affect the terms of the conirict

pledged land to pay a note signed by her hn^Wi£and others
;
the fact that theVwere ae^dto be sureties only, and that she knew "t^excluded, on the ground of the pledgoT b^ine^

*rankland v. Johnson, 147 111. 520. 523, 35 X. E

iSn'fUT ''^l''"«e- Compare § 2438, anle.
*• 1847, Kean v. Davis. 21 N .t r f la can

C«>k, Corporations, 4th H. 1891 j 722 ' '^ mi. Andrus V. Blazzard, 23 "utah 233, 63
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effectual, as totally destroying the validity of the instrument; while if the
aignature had been of the principal, ward, or company. " by "

the representa-
tive, the representative would not have been Uable; the question thus be-comes one of the construction of the document.

It may be added that by the principle of novation {ante, § 2441) anv of
taese agreements which when contemporaneous with the instrument's execu-
tion are ineffective, may of course be effective when made »ub»eqmntly as a
separate transaction; and further, that by the nature of negotiable instru-
ments these extrinsic agreements, so far as recognized at all. are effective
naturally, against only the parties assenting to theu, and not against hclder»
for value vnthout notice before maturity.

§ 2445. 8un«: (J) Agrwrnwit. .Aotins the ImpUed Term, of the Ziutm-
»eat. The application of the rule to cases falling under the second class
above-mentioned (§ 2443) may now be considered.

(1) An extrinsic agreement not to transfer an instrument payable "
to

order cannot be effective;' for the term "to order" imports negotiability

dktarfed"
" "° ^"^'*' ^^''^ "*^ **™ ''""^'^ '"^^ ^ *''"* ^^^"^^^^ ^«"

(2) An extrinsic agreement, between drawer and payee, not to enf<yrce thedrawers secondary hahltty on the bill, is plainly a discarding of the implied
terms of a drawer's contract. Nevertheless, since there are several varieties
of transactions for which such a form of draft would be peculiarly appro-
priate without involving the nominal drawer's liability- such as paymentby a seller's agent to his principal, or payment by a buyer's agent to the seller
or assignment of a claim without guaranty of the amount collectible— the
agreement ought to be given effect.*

(3) For the same reason, an extrinsic agreement between huiorser and
xndorsee, cutting down the indorser's implied liability, either by denying
recourse altogether, or by placing both as co-sureties for a prior party, or bybmiting habmty to a warranty of genuineness of prior signaturVs, b effec-
tive;" because the act of indorsement is necessary for the purpose of trans-

» 1903, Black V. Bank, 96 Md. 399, S4 Atl
88 (agreement with a payee not to neeotiate
note*, excluded)

; 1895, Waddle v. Owen, 4.3
Nebr. 489, 61 N. W. 731 (agreement between
drawer and payee of a bill to the payee'* order
that the payee should merely collect and not
negotiate it, excluded ;

" having deliberately in-
serted words importing negotiability, the drawer
cannot be heard to urge a contemporaneous oral
J^ment contrary to ^^^^T^T^ >^^^^.^^^^i^Xl^biU ").

» 1840, Roberts v. Austin, 5 Whart. 313 (pay-
ment by a buyer's agent to the seller) ; 1850,
Hiiks V. HInde, 9 Barb. 528 (.similar) ; 1896
Montgomery •. Page, 29 Or. 320, 44 Pac. 689
(agreement between maker and indunier to be
co-sureties only). Contra : 1895, Bryan r. Duff,
12 Wash. 233. 48 Pkc. 936 (the defendant being
Indebted to the plaintiff, and II. being indebted
to the defendant, the latter drew a bill on H. to
the pUuntiff's order ; an agreement between the

phuntiff and the defendant that the former
would not hold the latter liable for the drawee's
defanlt, excluded; Dunbar, J., diss., on the
ground that this was virtually an agreement to
take the bill in absolute payment of the plain-
tiff 8 chum). Other cases pro and con are cited
in Ames Cases on Bills & Notes, II, ais 224
note. '

'

» 1828, Pike !. Street, M. & M. 226 (oral
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defendant as indorser, received) ; and cases oro
and con cited in Ames' Cases, id., II, 135, note;
18,0, 1)enton v. Peters, L. R. 5 Q. B. 475 (agreed
mcnt by an indorsee to hold merely as agent /or
collection)

; and cases cited in Ames' Cases id
II, 185, note; 1870, Ross i-. Espy, 66 Pu '48I
(agreement between ihe plaintiff indorsee and
the defendant indorser, that they should lie
merely sureties for the maker, admitted as a de-
fence, the defendant having paid into Court one
half of the r ^lonnt ; "the agreement ... was a
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instrument without im^ZXTrL^t I
""""^ ^ «™^<^'«d in the

speculation a, to the obCf r^d° t « •r;^ /' " ^""''^'^ "^ * ^l"-" <»»

A distinction, however, is in 7ote rrisdTc^.
" *^ "" "«'''* ^" ''°»«'^«°'^

indorsement in full and an i^ormJ/ "ft T' ^^^ "'^«" ^»''««° «•>

««reement. either when dem^nro'Le or l'' ""r
'° '^' ^**«' ^»«» »»>»

that of guarantor.' i« treated^sfnS but -J .'°«^'?'*'°« *^^ ""^''"ty *«
there is on principle for this dlstbctS.'

*^'*°"^' "^ ""^ ''^'' ^'"""d

wh^no'ttrnrtrmSTaleTdrl' "" '"'^'"''^^ *'^—
^- '• one

back 0, , „egliable note ^rde^Xr^^^^^ """« "^^ '»>«

by him -should on the same x>rZZ7V ^T^ "' ^^°^ indorsement
conceded.' ^"""P'^ '^ S'ven effect

; and this is generally

§ 2446. Role binding noon tha p..*i ^ ..

monly said that the parol evidence mkt! S "*'«^«"» "'^r- It is com-
only those persons w^o are paS to rd^^lCt" 1^?' " '?'"°« "^"-^
suffices m most instances to reach onrrJ^r ,?' 5^" '°"° °* statement
principle. The theory of the ^lel thTtHr"!'' ' k"*

'* " °°* «°"»d «°
particular document shall S m™de thlll l"^-''

''"^' de^mined that a
certain legal purposes (1. § 2425? hLT^^^'''' '^ '^'" ^«g«l *<=* 'or

purposes are concS^ed. thTy must be founJT '.r/"
"' '^'' '^''' ""^ those

no matter who may de^ir^'to avail hiS o"ff^r/'V"' """^^"^ «'««•

and purposes are concerned the milZtf .
'^ '" "^ ""»«' offects

duct, nor other persons' conduct a^J t mat r. "T'^^'^ '^'" "*''" ^on-
purpose for whiVh it is mrrial either bt^tf

""'""^^ *° ^°' ""^ other
For example, where the issue kas to thl«^h f ^"°"' ""' ^^ themselves,
way. and the deed has not reserved su htIT ^'^"""^ '^^ ^ '^^^ °'
grantor and grantee, the former cnl!^ *i^ ' * 'conversation between
affecting the^rmis o^ na^ of tre 2 *?' .""^' ^°"'^ ^ "mailable as
deed embodied only th7t.t?eaTconstituSK

P°«««««'on;i because the

- Of permissory Lr. So! rooTJSr.^Sj;;-^^Xd

t

MSfi"^
Nod.ne. 41 Or. 412, 69 Pac. 51

^'

»i« opinion, by Wrieh C J •' Pnf. t",'.''^»j'-
189S, Iowa V k Rala, ' c' • .

"'*' •'• <'*»•)

;

N W 40?r,.;i. r /• ^'«"»^> 96 id. 491, 65

in/il-J- "I •.'»»•. Martin v. Cole. 104 L' .S
?"''«'^"'g opinion, by Matthews, J.) G„L .

1895, True v. Bullar^, 45 Nebr. 4oi, 63 N W.

r.n!,A*I.*'
^*»"'e f- Browne. 64 111 360 (' Itcanrot be a parol contract where the payei t
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^rprio"n°^^- te'nt'eVt'n're'^'" ""^ «""
character of lii/unde'^ii ."'^V'^«"X".'i'*

In bU^'k ^o^rifa^- " ^^'
A' Kri'S

not .5'mitt:S^^SgVV^c^'7„7r'
tinRuishing the contrarv niH »

^^' '"'' "*"•

of identitrnot Sedf 1?'^*" «^*~''°'

Rioh.'^'*n^^a'fe'?,"\.'S '«»»•

1903. ElUott.ai'J™- '^' j%«°- "?|
Atl. 224 ; and cawn fitorf ;„ * ", h.

~'

^

BiIU.nd'N^te-,tlM n1?e
^'^'^ ^""^ "»

1855, Ashley v. Aahley, 4 Gray 197.
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fraudulent, may establish the debtor's fraudulent extrinsic agreement with
the mor^agee,» because the agreement is here invoked aot as effecting a
transfer but as constituting fraud ; for a creditor claiming under the deed
could not avail himself of the agreement to enlarge the terms of the transferAgam. an oral promise by an employer to conce-^e certain moneys to an em-
ployee could not be availed of to enlarge the employee's rights, where awntten contract covered the subject; but in a prosecution for embezzlement,
where the employees criminal intent in taking the money is the issue, the
extnnsic agreement of the employer may be availed of as affecting the em-

o 7^11 )TT w t'
that he was entitled3 Again, to overthrow the words

«L7i ^ t' ^v*""*""
declarations of testamentary intent cannot beused because here the object is to give testamentary effect to that which theml has superseded for that purpose ; but if the object be merely to use these

declamtions evidentially as indication of the testator's plan, to prove theprobable contents of a lost wUl. they may be us.-l for this distinct purpose *
The truth seems to be. then, that the rule will still apply to exclude extrinsic
utterances even ", agamst other parties, provided it is sought to ,.se those

asThTkgal act
''"^ ^"^"^ *°' "^^^ '^* ''"""^ has superseded them

„,n^rf•!i'i'''' ""^"v*
^° *^' inaccurate phrasing of the doctrine as com-

r JL r°.7
'^"' 'r '"^' ^'^' °°* ^PP^y t° others than the parties tothe document-the precedents are often arbitrary and confused, and cannotbe reconciled by any general distinctions.'

" «-annoi

S8 N 'w^'so*""
" ®'"""*^''' * S- D. Ill, 119,

^^^»
1898. Walker v. Sute, 117 Ala. 42, n So.

* Cawgrited ante, $§ 1735-1737.

m-„/^®; ^'. S'"P'°''-3 Cox Cr. 136 (eiobezzle-
ment of fund, by a servant; the memorandum
of agreement covering the nature of his duties,

nfn™? )? 5* PWHlnced); 1896. Dunn u. Priced
1 IS Cal. 46. 44 Pac. 354 (agreement of ule ; be-tween aaaigneea of buyer and seller, not claiminit
under them an oral agreement admitted) ; 1895Koof V. Pulley Co., 36 Fla. 284, 18 So. 597 (agl
swnee of property and note); 1900, Dickev v

R"?i.U*'^"*- ^'*- ^* 8. E. 291 ; 1901, Central
Coal & C. Co. V. Good, — Ind. T. —, 64 S W
677 (breach of contract to pay for lumber fur-
nished for a railroad; defendant claimed that
plaintiff had failed to perform and had thus
caused hira damage; testimonv bv another con-
tractor as to the pirt of the construction to bedone by him, held admissible, irrespective ofthe terms of this contract) ; 1903, Livingston}\~ ^'- - '* N. W. 1098 (Ktion
ajMinst the purchaser from T. of cattle sold to

«l'.^^fff
P'»'»''*f. anJ inortRaged back to the

plaintiff; the oral agreement between T. andthe plaintiff, permitting a sale free from the
mortgage, admitted) ; 1899. Gould v. Leavitt
92 jTe. 416, 43 Atl. 17 (mortgage from S.to defendant, expressly excluding intoxicating
liquors, and an assij^nment of the mortgage bv
defendant to plaintiff; that the translation iu
t.uth covered intoxicating li(|uors, allowed to

34o:

be shown)
; 1895, Libby v. Lanu Co., 67 N H

587, 32 Atl. 772 (garnishor against a stock-
subscnber as gai.ii.Eee, whose parol .igreemett
to pay 25% only of fare vnluc ot ?tock was not
receivejl); 1893, Plaiufleld F. N. Baukw. Dunn,
58 N. J. L 404, 27 Atl. 908 (mion against in^
dorser; oral agreement witp. J , not a party to
the written agreement, to extend time of pay-

Vlo"^
^"""e<'> -• IM?, Hankinson v. Vantini.

152 N. Y. 20 46 N. E. 292 (mechsjiic's lien fo^
lalwr done by the plaintiff uron a buUding
owned by the defendant and leased by R. ; the
lease of R. containing a clause against altera-
tions without the lessor's consent, on penalty of
forfeiture, the defendant gave a written con-
sent; held, thai since the sole purpose of this
writing was to avoid the lessee's forfeiture it
did not exclude the oral transactions at the time
relative to the defendant's consent, for the pur-
pose of determining whether the statutory con-
sent to the plaintiff's labor had been given; a good
example of the principle) ; 1902, Pacific Biwuit
Co. r. Dugger. 42 Or. 513, 70 Pac. 523 (action
for goods sold to defendant through her agent
h., the issue being whether S., was general sell-
ing-agent or not; the plaintiff having intro-
duceil a bill of sale of the store from S. to
defendant, in which defendant appointed 8. to
remain as general sellingagent, the defendant
was lUowed to show that the sale was s mort-g^e only, and thus S. remained owner; un-
sound, because the document was offered as
creating the plaintiff's right; the Court erro-
neously saying that it was " not offered for the



§ 2447. Bordan of Proof- Wh
ment has by the parties' iDt;nr^nTadrT*", *^* '*'"^"*- " « doca-

§ 2425); and proof of the document involZ.^Tf ^ document (anU.
document or an accounting for its absZl ^ " P'°^"<=t.o„ of the original
the latter requirement depefd,uJ,n th«1 ^T' ^ ^^^^>- «"' "bviously
that the parties have eSLd^L tranlT''""

S'^t above made, namely!
then arises, On whom is the burfea oftTfr^H

"' !"""«• ^'^^ 'l"^^""^

JJiJ^jr^rirorrm^^^^^^^^^^^^^^^^
written one ? The practicd diffe" „*« w 11 i' k"*

'"''*"' ^'^^^ 'hat it « a
the plaintiff must pLuce or accouJ foTu ^'X^f

'' " " ''""eu one. that
atter view, the defendant must Suce o a. T'"'"*' ""^^^ '° ^h.

ite terms, and this requirement may SedTlficS? /?«/*' '° ""^^^ *« P'°v«
tion here seems to favor the plaiS I„ n.l

^"'*^'- "^^^^ '=°"*°t "o'u-
t on that the transaction wasCucfd to a T^ T^' *•>«" « «° P«3ump-
P aintiff does not involuntari y^scTote ^uch a^^

""'"'= '''^'^'"™ '^ *£
the opponent must raise the ob|ectLn a„.? «t trT?* "' " P^'^ of his case,
invoke the operation of the rde The nl? .

'^" ^'''' '^ '"'' ^^"''^^ ^
though some document marexist^J remat^"''"^""*^""

^°' *»»« " 'hat.
ments covered the precise transanHL °' "'"="'*"'" ^^^^ther the docn-
production, has demS^ted "hat H- '> "'' -"^ ""'" *'' "P^""'"*' ''^
should be made

:

^ '' ^°*'' '* » *««' that no assumptions

latter h>ul fully „.ade out his Ci^ [by eWde'ce of o "D!. •'"'*f'^
°^ "•" P'«°««'«- The

proved as to whether there had been such .n.
""ngj.and nothing whatever wm

bent on the defendant to .how thTt there h^^^^^' r.""'"
^* "'" 'be^foreTnour

or to K.ve the plaintiff notice to produ^ u,u
'^" ' '^»*' '°''*™'»"' of that de«riptio"

' 19 (Dlamtiff i-1<lS,^^ i l.

«nt'8 land, and thiv .^l k
''""' defend-

defendant"; m! w„
'. ot' "Jfotd ZVi(?^^contract imwnvrivo r rr ""'.'" 'egtifjr to hia

seems unl^Sn'Vsse ohn^',""''^
""' ""'»«

Tex. 235, 34 S W^lkr^rT" ''' '^""^^oil. 84
„_ .._ •""?••»• SSB, ,87 (a^rreement of gale

1 rlainilHn. _ l;._ havegircanoti<iti^3'„™*,^/'""«' ''* ''•<">'d

i"J!.re_d b, .he'ioi„!t.^tLi'„1^P;''l''i!f .-- through Ws^cL':!. ou 'S'lft^nf'f

Ma^nay ^.tufe' S. ?r^.T44",2^ior;

CZ' fo applied; ptXto;'^'
not to-c-„-r;hifj^l^rn\rhVv-' ''''?"•''"' "^^^
since the dom^nt i^sJ ^'°^ «'"*" "o"'™!

-34M
' (the cro...e,a„ana.ion n»y be'lSte^^"

and C, and exeiutod Z^'^T" "^ defen.lant

7. ^h "^' "'""nrir ( D^r-a" ?rl'h"
"'^' '" -re hi't'!^r„W.!.l«_%"dant held
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(2) But may not this rule be modified where the fact «f « -^.•

from the plaintiff 'i own witneiu,^ T„ ^tZ , .
^""8 appeart

ant has proved theT^T^S;! of tU v'*^'
•''•''''" ^^"'^ ^''^ '^^

«m. writiugcounectedTuhTt»„L.H "* •' '^P^" '^^' ^''«" ""»
against the 'plaiutifrrh„t*SiSti„rcCd"r^^^^ -^ P'*'"-''
ahift to him the burden of shoJ^Mp^^^^^^^T^ "" """"'' "° *" *<>

transacUon ? Here a Hi«tJn«n«„ • »
P'°<*"<="°n' that it does not cover the

cross^xaminatS Itt7nerilv^rnolfr.'"r''" '''' ^' »»'> »»>«

appears on direct eralfn^^'^ll pSff ' '
'*''? '^' ^'' ''' *"*'»«

before he can go any further^ R..<^„i tf T P'"*"'" "' '^«^°'"»t '«' ''

where the sam* factVar^'n ma^t! ;tr brtrdtfl^L^l^.^^^^^^examination of the ulaintifTs ».>«»=. i u V
"eienaant on the <toi».

and much eontroverV;rSgrh p™ S^^^^^
^-""* -«"«•

the same rule has been thus sVtedr
^"'""'' ''«"°'* "PP^^^^

1829, Tindal, C. J., in /.'ieWer y. i?a» 6 Binir aio . .. i» k u.hown th.t . contract is evidenced by writing k I in.l?".'^'' u*^*"*
'^^ « '» »»

cro.*e,amin.tion of the plainUff'. wUnI«el f: f.,fi.
"•**"'.'

r""""""
^^^^ "PP**' ««»

Buttl^ere i. thk different in tte caLeTS,^ '
'''•'''"'"•o' the defendant', evidence,

the pldnur. witneM, the absenw of^hL -hh„ • '?'^'' ''^ *''• f'"'««'] testimony of
it U incumbent on hi,;, to ^t^^ , wh^« "

u S Ifn™
"'^"""

l"'*"'
'" *"• "•"- '»""»>

ii an obj«ition which the defendant mu8t^!l!L^»-Tr 1'"'° ''"' d«fend.of. witnesa, it
in the regnkr way. Othei^lL thSn. • *''•V "" P"^""'*"" «>' the in,trum«t
on . m.4 .^ertio'n of theTetJlrrnr.ui^LT' t/""°"' *•"' "" "'""'«' -"«»"
instrument, which if it h«l been pi^u^22^ ^^ non-prodaction of a wriften
question.

"

«> oeen produced might turn out not to apply to the contract in

and. on denial of anv writing, evidence of it.

sis S^T*"' 'u"" F"lf " Handlett M i/

r»eV- « ««5""-nyrtoT^^^

Jwntifl)^'
P"**""'"" "^nired from the

•AV; 1818, Steven* v. Pinnev 3 I RMoore 349 (action for work and Ubor- held

dSce it ) Ts'i! ^^''f
""'

"J* K'^" "o"** to pro-auee it)
, 1824, Sinclair v. Stevennon. I C * Pa (negotiation, for a lease or «Ue)"' issi, Cot
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term V. Hobby, 4 B. 4 C. 465 (c«», for ininrv

held, that he should ProducTrt) • iSS%«rtnV

LL?'"' !'• ? '"hether i buUding ^^^
^ contra^ wa» mentione<l), 1867. Hatch v.

192 (agreement ax to a boundary)
1810, Doe V. .Morris, 12 East 237 (action nfejectment turning upon' whether the''and?o^had a right to end the lease ; on crosw>xaniin^jon of the plaintiff', witnei. it^^""Zthere was a lease in writing; heldfthM^twf.

8Io''l)^"!.'"'r'
'" P»tjt •». "ot the pUintiff"1810, Uoe V. Pearson, ih. 239, note (eiectment

thei -;.
P'">"tiff's witness diwlosed that

cros^xammtion it appeared that thertks a



f I
2400-2478J BURDEN OF PROOF.

He« certain question,^y :;^*;/;t
7°"*^ <>' Engliah judge,.*^

document i. .oirf/,^ „,„,o/^^rS^t J"^"8»'«»'«d = («) men the
of the .,<,,„,. ,^y,,„^, .^ »«yt nSve a^?,

""', '"''' ''^^ ™quiren.ent
party who is bound to produce it if hti '^^"^ *''^' ^^d therefore the
a-d thus the incident,Keb^'^iT ''T' '"" ^P""' § ^"se'
equcnce,. (b) Whe« the plaS de,C ^^ ""^'"^'^^ ^'^' "'her con-

the document~M when he re ie, nL„ -
P™''*' ''•^•"' ^rtdependent of

ten .ppointmen, to prove h"^;;:^:;^;'^ -'« and not upofhi,t^
course no burden of producingXXun.entU?r\"''^ •-' '^^"^ '« "^
"really the proof of the document oTofth.L^'/ '^' ^""'^ ^ hand
he pr:,,ciple of documentary oSLinal, il. ""^"^^^^ '"'=' "^'^^^^ "Pon
1250) (c) Where the partie, haTby mut^,^^

"""^^ ("«''' §§ 1242-
the written traneaction and agreed toLT. ?'*"* ""'••'"' '^ '•""rt to
anses whether by stipulationTjuS^ciSjr'''' °"/ ''"^^' *^« 1"««"-n
or of evidence may be waived (^^^§2592)

" "* °' ""bstantive law

action («n*,. § 2425), ie. its"redl'rn'trsbT/'""^*™''"""' «'««,-
ta.y or compulsoiy. In the former iLtandh

""'"'' '' "'"»«' ^°l»n-
the party or partie, to the act may S^^" Hi ^ '""^ "°' »« "''de. as
sequences already noticed will fouTw aTtke S

° °"^'' *^« ^«g«I «»«-
utterance, I„ the latter insCe- com

1,7"'°' '"^"'^*'' *" °'her
insists, independently of the uartW .»,

''""P"^'"^ integration- the law
in a single document^nd wCThifHo ^T' *"°r°" "^ -^^^^
at^ch. '""s " done, the same legal consequences

^'^Snh^^i^i'^fL-^on.H.
U«W that the plaintiff need not

"an extra, uo,a mi
produce the cootnuit)

every judge CthelTt*.^.''"::" J'-
«"». befo«,

contmct w^i; it m^kti,^,.^"" *'»' ">«
which mittht Dre»entth.T- **.-?""« «'»"««•
i.% and ?thew7n7?L 5^ ''2"'"* '^'" 'e<=''Ter-

wfich be hid" riJht to^«r' "'.""' '"fe-Jant.
Jeffery ». Walto" , W ^S??*'"'*'' "' i '8'6
•• Coli, M. & M 'asrT^L-

2*?' '»a8. Vincent
party-wall; on croiV,^",""!^ '"'^ '•n"'«»K •
that there wae a »S!!^ I""™ '» appea¥ed
i«« of the h^I"t tST.?'"^ ^<" 'he bniS
wa. «ued on M ex?™ f..'i'".iP^':*»» '''«'"'

mu8t first prSSiS ?he din^"'
*''* P'?"'*

could be eefn whSher it cre^"^^.'" ,'^»* •''

(in proving a tenancy t^.:J " * ^- '08
* lenwicy, the cross-examination

quiringlhepSS'ti'.riVe'rr' " '"• ""'"^
Can.

. 1873. Betta » V?- •
"*""* '" P^Oice)

;

269 (on croU^rmiUoTh.*^ *
,?i,«£J,"'

Littlejohn rlo^l.^:
« ^^ '^"i^ !'"'

tract for cuttinir tiih»rV lu *^*' *** (™n-
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The ingtancet of compuhory integration ore few. At commonW the onlytoiUnces appear to be thoae of judicial records, corporate recorri., and neaotia-

ble inatrumenu. By statute have »«e„ added testamenU and a few mkoel-
laneous documents.

"»"««»

(1) The theory of JudMal record, i» that the judgment roll as finallvmade up embodies in itself alone the entirety of the controve«y IIS.
cated. and thus supersede, the miscellaneous mass of oral and written plead-ing motions and orders, which have gone to make up the proceedings. Thehistory of this theory has already been examined (ant.., 8 2426) Ita orinci-
pleisto^aywellesublishedinthelaw:

8 '*^»;- lu pnncl-

stiS^J^ „M
^'"'*' """T ^ '^'"'***^ ^ P'*"* ""' "«' thing, which it pmf;^ to

writfc con.,,ia,„t only, .nd wi.hed to .how orally the U.u.nce of warrant thT.^ 5'
arraignment, and the di«h«ge; no rword or minute, had been made) "ASu a

t^Z^r At"""'
"'•

^"'i.""
ITooeeding. in a c^, oommancing with tST^t oJcompla nt. and term.n.t.ng with the judgment; and the de.i«, »,, not merelTtoMW. thi

but to farni.h fixed and determinate rule, and precedent, fvi all future iike cal» Arecord therefore, mu.t be precis, «,d clear, containing proof u^hin i^lf S e^ l„portant fact on which the judgment «.u, and it cannotIm pa 1
"

nSn«nwTt"in parol. It. aUegation. and facU are not the .abject of oontrwloU^ Xya^S

« t^™Vn 1" K
•

K V?"** "'" """ t*''««'«»y 'tould be rectired from neceJitya. there i. no way by which the plaintiff can obtain redrew, and that thi. ii, the berteri

SdioU :?^.*°:"*""'r"°
"•• ""f'*" °' misfortune of an officer '"noriSnTajudical record than to e.Ubli.h a precedent that the r«»rd itself or a p^ToTh m-,v

pending on the different witnewe. who are called or on their changing reooUectitn j Andwithout prewnbing a rule for a com where a magi.trate miaht byUie ^t of oJ:Z

?hi„h?ii f^.f".'' r~"*
cannot b. .upphed by parol evidence , andthUttTrules

i^ of wro,?jr
"^

"'"'''J'
°* *" "^ ""°'^'"* *° •"«'<• ''•'"-'f from re.i^nlibi ity for a"

J^inil 1V °''PTI.°" ''^ '" "dditional violation of duty in neglecting or w IfuUy r^fusing truly to ..cord the proce^-ding. of a caae tried before him. *But ti r^Sn ol
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o! ?^'i".vj;n"2"ri::^r '-,^" "• •-• »- "- ...

«««.» Thi. i, «o even ti o-igh t^w^'o^
'

JL" '^"T"^'
th" «cord is c.n?/^

appears fhe compuUcy natur« nf^ .
""' ***" '^''^ «/'/' for here?™

theory there i. yet uo judgmerttr^Ct^ '.'"'* '' '* " •">*• ^''^^ »Mpower of litigating p«tti/, to p^v^nt K^h k*'
"""^ '' '' '^''V i"£

officer to make up thVrecord S?r». ^'i'^ "^^ compelling the prot^r^d i. then lost or deat^;^.' the p^'fTS'
" *'' "^'^ ""« ^» -»d" up

the contents of the record?! hoSIt J"^*"'"*'
'=«'"«t8 in proof"?

inay be iBK,rted to.* Finally tSh 1?^ T '"'*^'^'»We. other material
the tranaacUon. yet in a'^^^^S ^rglUVouT'"'"^^"^''^

eonuta a fall n^rd,/Zt^? ."T J^rport to

which thi coM.if'm 2:^i2r^u2
rW, theymow^Skml^K """f "^^ « "'• «ShSat llKISS!'"" '»' <»«»mfuii,. ti7£!f

'wwrt of • ctJmin*! S.i 1S5
<°^»'" <>' other

memoriiUof,Ilth,dSJS™S:?' "" "wolW

th« orlfriiua,) -ISM r ~ •? «""»" »o i» » itLyn** "* f^onl )•

<J.ock« b;%7k°L«|*«'<'? »' jadgment il; ilfj^/.l^l^'l^- ««' ^

•Uow«d to ihow onui?^ iL'^T?""^'""
•pperi, no claim beln«rL-S!? J*, «'^m«l »n
ofthe magiiSS • oSL?"^?' '» "» i**"!

proTabTe by parol) ism «K1:*""' ""' "<>«

to allow excentioiu- .» ^~. ^^ ''** '•'•ued

trial diringeirion i^i^f"•• ""'«"'»" of»

9 Shepl. 442, 444
pocket b;%7k.°lo*fe°S.°{J''''«'-;«i!: deTceVthTre^'J" »"! »» '^'p^ve.rb^ e^^i!
«ha«r at iheriff'. «u.) °' "' P"" '^^i ISM KLVt '•"?"•'"" »' "".^i

The principlB that a iWa-.., •
,

" S- W sigV?!; " n TV"- '»« Mo. Ig^
npon the partiee iT « ^^^"""If " "nelMi'e plywawof mi^? J''*'"'* '•»«''nony to .uS

deriUe .. Reynold., 68 iTv 5«'L'*'«' M«n-
judgment roll i, i„,V thrJJ'.?; ?^. <*•>?« »

• "842, KendaU ». Power. * m . . content, of the l™?ln * P?"' •» to be of the^M am„ot"^-;5f-^r^„« Meto^SM (a thii but it;" CtenU
' '"'' «"'*'' '^'^^

34ur
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Awmrm// Here the prtctice and the phrawology have come to vary aomuch in d.ffe«„t juri.diction. that uniformity of ruhng i. „„t ItUinTbkHut on pr,„c,p e then, >. one Hnal and comprehen.ive .locument, termed the
;«./,««/.«>//. for e«=h litigation; in thi. are «,t forth .11 the pr^edim^;from Iwginning to end ; and thia i. theoretically tKe record

:

nw, mtmiimm aiackM,^, Comm.iiUri«. on th« Uw of Kntland. Ill 817 •• Tfc-foord i. a hi.U.rjr of th. moat material prooe^llngi in th« oau!f .ntlL^' „ . ^men, r.a., .„d continue down t., th. pralnt ti».7b wmSI muTb: .SS S^.
'^j

£-a.^:.r..^
'"•-- '"*"'"• - '^^ "•ranrai^^ri.uToJ-L^.ir'z

.^hJ^IIIV*'*"
" P"""'!^ »*>• "*^«'d. and aupersede. all intermediate book.of docket minute*, entne.. and the like. .. weU a. the original papers^"tammg the pleadings of the parties.' If ; however the Ume ^'^"t yeeUp«Hl when the roll can be made up. the clerk', temporary ml2T^erUru. U.«.ther with the original paper, of the partie.. cVn.tkute the^^adtnUr,,n:»thin relaxation being conceded to practical nece..ity mT-over ^m./eru>r court.- typically, that of a ju.tice of the pe«.el^ n whThby tradition («»/*. § 242C) the doctrine of incontrovertiblTrecori; w^er

.I.* '^, '""»*'»« <»«* exemplify the rain odth» «.bj^: 1.4, vf^ ,, Hreil. 25 ConnM7 3*1 wh«ra the Malory with reforraatiun
oi deed, in rhuwerr i( nuled); IWa, Frink v."»k- « >» H. 508, M4

i ITO7. J«cki r. Adam-on, 5« Oh. 397. 47 N. E. 48 ("lUI Muroc oAd-
lormation that are competent under general
ral»«

;
here the tentimon; of the ex-indce of

PMbate to the fact of an order of wie) : '.97
State I. FiMt«r, 31» Or. »M, SO Pac. S«l ; ma,Erjnrlt Lange, IR Wall. 163, 167.

Examples of reconU net ont in full are
jfjven in the Commentaries, Appendix to Book

All ,'.?*'• *y"y.'' Oavenport, 2 B. A P. N. R
474 (the Imolt of entrin of judgmeoti ii not

.' fc«p. 177 (a day-ix»k from the judcment-offlce,
containing copies of the entries ofjudgment^
etc., not aumitted ; "an .rfHce cop. o? the ind^

iSlu "ll'lf 'S
*" P'^'n'^'l." "not the dLck't

88 N. W 6. 3 (record liook. not judgment docket.
l« ihe judicial record).

»Iw?r "li"
""<;'"*™ "' "• ""nmon Uw is not

^ ?.. ,,'; '^"?'"?''" '• Threthour. Iia Cal. loo,

\«.,^'i
"*. *^e'5" Hie judRment-lwok «iifflces

»i«tea<l of tlie judgment-roll) ; 1849, Browninir

•ngdocket
; itj. nature well explained); 1902Amundson p. WilM>n, II N. 1). 193, 91 N w'

37 (whether a judgment^locket (ufflces 10 ettab'
lish a judgment, instead of the record book).

3468

(.kI
'."•/"''•n '• Alden, 83 Ilek. 184. I«7

(the riark Ant records the doiacs brieflr "
in a

ininnte-book aUled the docke^^rom Which a

(^.'".^u"*' f '"""Wbl. r«»rd U after

^?J^ •"*" ••""* ""«« woe* eUnd as the

is fully extended, and the same rales of pre-sumed verity apply to it as to the recor.1";
exclBding testimony of the clerk and the judge
as to the non-making of an order of judgnint)

;

1861. McOrath I,. BMgrave. a All. 443 (" minut«may be introduce<l whan the record has not beendrawn out <» txt,„m, as containing the elemeni*
...• .T"'?'

'"'' '° '""'• '•" "i* «"me being on-
sUtuting the record itself"; here a docket fntry,
topther with the original papers, was received
where "every enwnt&l fact appears . . . with-
out resorting to parol proof").

How innch depends on local custom may be
seen by the following case: I8S0, WilUr.1 r.

Sr^^T ?*,'* "• '*''"* <"•• 'W-m in this
State had lieen not to extend the recortl of a
juilirment from the minutes and original papers
until a resort to the judgment in another pro-
eeetling was needeil, and then the clerk maile acopy of the record suppowid to exist in legal
mtendroent, and certified as such fcopvl, with-

ITV^'i"**" "'.^'J'
"'*'''"8 »" oriKlnai"; „,

that the record thus extended is dcemcHl liv
the Court an original record," and is conclii
sive; corrections can be made only by process
of amendment). '' ' F™«»"
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exclude proof of oral tran««,tionT ^ """*'' '" *'""« »>««•". '«' «h to

4/ 'S.rj;;:^7tr; :ttj.'„r. ''-'\'- -'•' </ '^^
used, not only out of court but in cTurtlM '"""' "'"* """'^ '•<'<>u.u..„u
part of the proceeding, in the controvlv 1

^^" ""' '" •"''^»"«"'« '"'Ui a
.n the «cord.-hencl may li eauE (' !?

'"""' '*" ""^ ""^ ^W
tl.e record. Thi, involve? SoThokul^rir T"' '" "'« -'^-n
enough to i,ote that the applUro7„ l?^ *" '""'• »«d "PPeab. It i'
on that theory ; » for example whlMhe°.ir7' '"'"'"P'" '' <1"»-"«1"
d»puuble depend, on the fh^,^ of t^rm. t "'

f
""!' *"" ^«'''»"'''"» "

pleading, » and further to note tit L ^a^ /.
"'* ""^ ""*"' "' ««"« "'

the judicial proceeding and theref„,« f, ^ P*"?*^ » »»* to rely o„

;"^ .,'• '"iimony exclii

pen, Of certifl^ copie" "I i«« ^''* •"'«'''•»

rn. 3 rick. 881 M« /.'r.
**'*^"'"''''"-

«he juitke fof th. ~1 i
*"*

' "•" minnlee o/

'^p/d7t:tf°heXWjr,rn^!L"'f^''

•

• court not of «« M th." • i ^- ^' "•""

while for . co^rt „» "?' .'"'• '*•" '"'P':

ina, Fi(h«r ('. Ijuie 3 TV Rl s«^ / . .
book of the Mayor. Conrt of r„ 1^ (rainnte-«»flirF?'^^-^'^

of the „Vdrr'??78™ W«n*'"
'""'' "" ""P"

Court, .re the'X"'.U Tn^^'in'^r'
'"' "'•

<writ of attKhment oerer m«S?' i '"f""'
**«

wetter of »«,,?.,h,!7^^"*'' ""'I »hue not
18^4. Cranfurd

;. StiTi "h "IT":^ °™">'

'

bond flied in the Ornhln'. n J "'> "^M (•

"Uit wae not tried oeTlJ ' •^' '*"' '"""*'
IMS. Judge of VJob^ .^Z'"**- •^n>i"*<l);

debate "urt'CI^d iu.Vy'**'' ;' " " 309
the flling of » deW ,/S''„™"[''"''e " to
'M id. »S7. »60 (the^L 1^)

^/^l;'" r. Hoitt.

jpjg. for'dettatr "I'^ii."/!
P'"'"'"JJ

fuiiifoVdMnVrr^'tfr

3469

••«• record); ibvs, Wulfn » W'..kL— i~>"- "i
«61. 363 (minutes of «L.' '^"'''"'"•. « Cow.
ietoir, held no pTn ofVe^ir" *" ' i'-^"'

"'
contradirtahle) '**"'• ""' therefore

. "ri't'f^'tt^flriltU^.ir"';!^* "">"'"
•nd refueal; the „^ „r,^ il'""^

""• ''*"'»'"l

« "of Kartirtem'^.'lX Sh'''"'" "' "
tion that it wui a\^ '

?hl''i!.''*',
""e pr«u,„,^

could be KbutSd hvfh-'''?' "'"'•• '*™
Granger ..'^'r'^'. 5 'b.*& C^u's 'X" i

','='«•

tion's Ktatenient of the tin,^ 1
('ne declara-

<li.putable)
; 1828 iZerT f t^""" "^K''" ''

(«o «1«, for a wriM- IMS fi"''.'"'''
* '''• 3^9

8 N J. L. 283. 2M (th- ;ii
'"';'°" "• ""'rah.

ex«„tion may r.h'o'w")'"""
"' ""'"^'"8 »"

^eriff and r^i^L^y ^eS't Th''-'^tochment-writ ft^U „'„, Irequfn^
"^ ' ""* **
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of reconjs.— genuinely principles of evidenca (1) The doctrine about wo-
auetng the or^nal of a document, or accounting for its absence. permiU
copies to M used when the original is not obtainable ; the application of this

M ,01^,0"^^°° °' "** °"«*°''^ ^""^""^ "^"^ " elsewhere dealt with {ante.
88 1J16-1217). (2) The copy thus used must be verified by a witness : but
the hearsay verificaUon of the official custodian, in the shape of a certified
copy, may be used, under an exception to the Hearsay rule, without callinir
the officer to the stand in person (ante, §§ 1677-1681). (3) The doctrine of
the completeness requires in many cases that the ickole of a document be pro-duced (ante, s 2110). (4) The rules of authentication often have a special

9?ff!**'«v'S.x.*^*
P'""' °' y«i«»««n«. of a judicial record (anU. §§ 216»-^IM^ (5) The conclusiveness or admissibility of a Aerife return involves

jnS'iee^^^"""'
^'^°'^^' '""^ sometimes certain distinct ones (ante,

Jn^^m'^jJ^KT^**.^ "' "•**^' (3)irHotUbl. ln.tr*mentr (2) Whether the aeU of a corporation must at common law be in-
tograted m a wntten record is a question which has given rise to a greatvanety of opinions and of practice,' though the modem tendency is toaSno diflferent rule to corporate than to Natural persons.' Whether the Zl
cringe of a corporate meeting are subject to the same rule is a distinct
quesiion, and the analogy of judicial records here makes for preserving tiiesame compulsory rule ;

» but again the modem tendency is to leavethe transaction without legal restriction.* Where such a icord « made

nlfJ""^'??
voluntaiy integration (anU. § 2430) may of course be ap-'

plied, and the record made to control.*
*^

JLn ^- '!?'^^, '*'*'
'f
'^^"^"^^ analogous subordinate questions

arise as for judicial records,- for example, concerning the particula? book or

<a \kf"' ^^/.- D«"«'n'«ge, 12 ynmX. 64, 67,M (Story, J.: "In mcimt timea it waa held
that corpontiMs anngate could do nothiocmt by deed nnder their commoo aeal ; bat
the role faaa been broken in npon in a raat rarfl
ety of caM^ in modem timea, and cannot now
a» a general propoaition be aapported : ... wedo not admit aa a general propoaition that the
«cta of a corporation, althoogh in all other re.
anecta rightly tranaa. :ad, are i^ralid merely from
the omuaion to hare them reduced to writing,
onlna the itatnte creating it makes such writing
indispeniable aa evidence or to give them an
obligatory force"; Marshall. C. J., dissenta at

^fi^Tn^Ty^l
'^"'' "^-^-"^ '«<«».

* 1824, Taylor v. Henry, 2 Pick. 397, 401 (an
unrecorded adjournment, not provable oraUv;
If a fact of this kind can be proved by parol

evidence, it is difficult to see why the electibTof
officers may not be proved in the same manner

:

this goes to the foundarion of onr system of civil
society ")

J 1827, Manning v. Fifth Parish, 6 id.

1106 (If no record is kept,'the parorproceedtnn

!S^) ' '«•;. Z^-kT^ Ins.'cJ:!. fSTsi?
70 N. W. 187. 71 N. W. 433 (simiUr) ; 1901
Green v. Laocaater Co., 61 Nebr. 473, 85 N. W.
439 (county board's administrative acta- here,
an accord and satisfaction of a claim— need not
be by written record) 1892, Winnepesaukee C.
M. Aas. V. Gordon, «7 N. H. 98, 29 Aa. 412 (re-
ligious camp-meeting! acta provable by parol,
no charter, rule, or vote to record them being

Cited in Cook, Corporations,

»«-.w , , ,o«/, manning v. iriftn
6, U (agreement as to church property

; a vote
of a parish corporation, not provable in i

1896, Dennis e. Mtg. Co., 19 R
irovable in parol)

;

I. 666, 36 Atl.

S4W

shown) ; and
J 714.

» 1897, State r. Main, 69 Conn. 123, 37 Atl.
80 (deatraction of trees having a contagious

T^t^i.'" •'S* "^ ™'*^" •"•««> n>gul3ions
of the State Board of Agriculture bad not been
adopted, evidence that the record of their adop-
tion had been snbseqnendy interlined was re-
jected)

; 1894, Roland v. District, 161 Pa. I(W,
106. 28 Atl. 995, 1007 (schooWirectors ; the
record must be used, if then is one).



though distinguished from a promise to „. »^
acceptance, which (eveneffective though not containedTThe wn f^T ^^ """"^ thought to Sstatute.. The peculiarity of the geltJ^'

1'"' ?'« """'"aly was'cured by

Tm Tr*" " '*"»* '» "«' only rSS thi
"" '*« "PPJiction to negotiwetMble obligation to be included hu.»i '''^ ^'"^•'tial features of the Zl^

of the tmnsaction. hTcS theZ ,
'"^"'^ '^' ««l"«on of otherZZ

t^n^tion When aPPlie"to'hf^S;:Xo^t'^ ^'^ °^ -""X"exammed (««fo. §§ 2443-2445) m^K ^ ^ ^^^ transaction, as alreadv
sequences ahoulil aJT^o 1^2^^^!^''' V""^^' '^^^-

(1) By the statute of Heniy VIIlTZi 8 L?S"^' i'>
'"'-«<'• 'oUol-

al JL"^""?'
'"'^ ^^ *'>^»tatut^Su'fo/chrf' °J^' "'^ "^-"^

alty was practically (through the restS
of Charles II a wiU of wrson-

wills) required also to be in vnitina n f !.
'^''°° ^» «° "uncu^re

was any integration requ^f,*,„,^'";°'^«' "«'«»«' of these pSoIs
into a single document Sn'ce wi^ M "^'^ °' '^' te«tamenC lets
of personalty, down to mi^Z^dVl^.' t"^

'''' **» ^«78. and^S
mgs. more or less fragment^S^ ' "'^''' ^ contained in several wriu
testamentary uttoraZsS'ffec "rf''"!'

""' ^'' ^*"d ""written
death In the practice of th^LtSLTJ p°^'' ""^^ "P°'» *•>« t^^^tor"

the'for^'it^'o'fSt'KS^ ^r^''"- statement. But

of wills (m 1837) aU kinds of w,li» ' * °^ ^°*'' a^d by the statute
fonnality of attesUon Thtlrt^" '"''T^

*" ^ e«cuLd wihth^«d in effect compelled^^ to"^£.T2r\";"" ^°«- P^^"-m a single document: ^^^ *" "»«" testamentary provisions

(tnLforb^n/ ;•
S!:;::;'r°°' ? «• c sis, a,?

tnui.fo,), ig'Js'^l';;,'"
'ow.n^ the f«« of .

the meio«nttS?r„„'.h^"P''?"-'«°k. "ot
twated M the oriZri iS*,^"'J'»^'Kn«''«-.

•cu..citodu.A„.i-.c«..„Bau„a

8401

^TiA'^^Z.Tfi'I'SJ'i^^* Anne.
1878, St. 41 * « VI » ' ?*• ^< =• ?8. « a •

Scndder .. Unlo"N2?aSrk l*i T"^' '"^

*« r;1^7£l^i^ 3^ph^rc

the rooMB«« of i>iiSerth«n i^; ^' ('howing
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tory Uw, M adiniiiutered by the eeoleaiaatioal Court, on thii hMd. Under tb»t fpriorl
law, » t^umentuy paper needed not to h»Te been ligned. provided it ww in the test..

equ^ .ttenhon of the Court, Mve io f»r m on., ftom iU drte or form, might be m»ni.
fe.Uy '"tended to .uperMde or rerok. another, a. a wiU .uperMding in.tructlon., or aaubMquent will revolting a former." «

Under this requirement, to be sure, the document containing testamentary
act need not be a physically tingle and undivided paper; but the physicany
separate pieces must at least form a single grammatical or literary atruc-
tura» Nevertheless, it remains true in theory that no statute compels the
testator to integrate in a single document; if the formality of attestation
IS observed, he may have any number of documents. The only aspect in
which the theory can have any practical consequence is in the difference be-
tween a will and a codicU. In eflfect, a codicU is a document, separate per-
haps m existence and time, which is made appurtenant to a will, and goes to
modify it and to make up with it one entire testamentary act. A will, on
the other hand, is an independent document complete in itself, superseding
and mtegrating aU other testamentary acts.* Hence, for example, a docu-
ment which is strictly a will must be he}d to revoke by implication all parte
of a pnor will, though a codicil would revoke only such parte as were incon-
sistent with it Possibly, however, this aspect of the distinction may better
be explained by denominating each codicU a separate testomentory act, altei^
mg or novating the prior act,— as contracto are novated (anU, § 2441), and
this would leave it practicaUy true in every aspect that the formality of
attestation has in effect compelled the integration of testamentary acta.

(2) By statute an electoral halht is now almost universally reouired to be
integrated into a single document ; although even under the system of the
common law there was seldom any opportunity of casting a written vote in
any other way.*

(3) By statute in several jurisdictions aU parte of a transaction of tiMwr-

• So abo in thii conntty : 189S, BamewaU
r. HnrreU, 108 AU. 366, 18 So. 831 (under mod-
em statatM, " the true inquiry ia not u to the
completeneu of the paper, but as to the finalitr
of the intent and purpose of the testatrix, mani-
feeted by the obwrrance of the formalitiei of
execution required by the Dtatute ").

,r *J^'' 8"^ "• rmvna, 6 Veu. Jr. 560, S65
(L. 0. Eldon :

" The rule of Uw i» that an in-
Ktrument properly attested, in order to incor-
porate another instrument not attested, must
describe it so as to be a manifestation of what
the paper is which is meant to be incorporated,m such a way that the Court can be under no
rautake. . . . The true question is, if these
papers were found in the bureau with the will,
can I sov, from the contents of the will, these
two pap«n are the papers referred to ? ") ; 1830,
Dillon V. Harris, 4 Bligh. m. g. 381, 358 (will

ment not admitted, because not sufficiently iden-
tified)

J 1858, Allen V. Maddock, 11 Moore P.C
427 ; 1881, Gould ». Lakes, L. R. 6 P. D. 1 •

1894, Oamett's Goods, Prob. 90 j 1895, Bame^
wall r. Hurrall, 108 Ala. 366, 18 So. 831 ("The
validity of the instrument as a will is unaffected
because of the fact that it is compoMd of or
written on several separate sheeU, if they are
connected and coherent in sense and by an
adaptation of the several parte"). Compare
Burge I). Hamilton, 1884, 76 Ga. 568, 619.

* 1799, Arden, M. R., in Crosbie v. Hacdonal,
4 Ves. Jr. 10 (" There is a ereat distinction be-
tween wills and codicils in this respect. If
there are two separate papers, both called wills,
inconsistent with each other, it is not the rule to
prove both, in the Ecclesiastical Court ; the last
18 the will ; from the nature of the instrument it

J.".;-;i "-T* 7 ""«"• "•."• >»•'< •""' ("•" revokes the other. . . . But if it does Dumort tu

irtZ^'Pr^r™ ' to a son so long as he keeps a be coupled with another iirtruSSTm
^emJ^XS 1I*1?""?"i- • • • "^"^

l"-
"""='" • P"* «f 'hat instrument as if it w22gagement signed by him I have put into the written u^n the same paper").

" " " ""
hands of my said trustees ; a certain engage- • Compare §f 1967, 2421. cmtt.
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conclusive and no contrary teaSny^SwH^J^^ ^ '"'^^^ ««

H'on result of both prindpS Sh ^""T^^^'^J^rthrow it. The corn-

terms of the writing are decis v^ R„f T\ '^""'"K"' « that the

two principles apwaiJwhPnth!" .
?"/*'««' difference between the

duced: for here rThr* '^'"'f
-''^' ^ ^°«' ^""^ «">«ot be pro-

neverthel'rpS;e?irr2ro> b?' ^'^ ^^ °' ^'^^ '"*"« --"
the transaction; wJlebrtheSn??'lu' '''" '°^' embodiment of

merely preferred to otherand fv.fT ? ' ^^' conclusive testimony is

«afe 0/ wte, (ante 8 13«;n ThnL ^ * ^' . *"° '^twn-judge»' certifi.

reality an instan^of tZhSTr^ffl, '^*'.*. P"^^ examination is in

upon the law ofludgments In iTll^'i
^""^'"^^ Vroc..A^g, and depends

tween the rule of conXsiLJ, of )
^'**°'^® "^'' ''^^ ^^^ff^^^^e be-

ords is 8een"n this JituTZAh ^"^V ""'* '^^ ™^^ °^ J^^^^^' "«-
th«.ry the tranfa^Uori^lfrtht^^^^^^^^^ ^7^^ ^'^ ^° '^^^

certificate is the officer's report of sompL! i •^ ™^' instances the

happening. Obviouslv T^^I-?^^^^^''^ **°'°« «'• »* «ome external

apply. beSuse tS Sin^ o ttZ "" '''' ^"""^ ""^ ^"*«S~«°» ""'not

ofL^me other l^rsr^^fcro 1;^^^^^^^^^^^^ °^ ^^«^deposition, on the other hand (ante ^ Sm^h^^f^ I ^^ ""'^ °^ '^

the deponent « the embodiment o1' hi toUmLTl^^^^^^^^^
cate ,s the officer's report of what happened in hfs' presence

"^*'°"'^^">-

"and nnlM, «, mucSu the same^Ml ^0?^
43 V??®i<{;°?l!i^i."tu''-

'" ^°' '" MaM. 462,
. J lu • ?"' """• *''« unattached aoBlication

?9"02'Alb»"ri'' "^i' °?.'"^''«»- ^Sa^h
;?,"'' .^.""O

V ^°'' ^°- C. C, 119 Fed 639(Ccnsidine v. Int. Co. foUowed).
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C. SOLKMNIZATION OF LeOAL AcTS.

».lid .ithom M, TO?w '•^.r*''
";• '"»»«"•« "IgW h..e teen

writing" already dealt witlt * ' •^"''''°° °' "^"'y^g ^^6

What transactions, then, ai« required bv law f/. K. ^-,„ •

condition of legal validity ? At Mmm„„ i ^ °° '° '^^'''K' »« »

historical surro^dings of the colr^r T'
°"°"' '* ''""^'^ «««"»• The

such a «,quixement («^ 8 2Sr F^/ 7 '1, "T"' ^''^ unfavorable to

seisin persisted for cenSe! as a suffiH ^ Z"' r"^^ ^^^'^ ^°'^' "^«^ «*

was irposflible namely for !,/? «'°»ality
;
and only where livery

written ?eed<^^'gS.TdteloLraXv^^^ h""'^'
"" ''« '^^"^"^^ °'^

in the way of aSlmenfTvU or the hIT T' '"^ ? '^'"'""'^ ««"'"'

title.1 Judicial records, anoThI elml ofib """J''^'^
*« ^"'"Pl^te the

began as the me« rec;Uect: of t^e' u^t^^^^^^
instruments, the one full and ,nH„Kif„M • .

' ^ ^' ""'* negotiable

we. a distinct borrolJ^^f:;^ SSSair^StU crrTroJ^^"'fmes. numerous local statutes have insisted on thTLrmaCf ^Z^l^r
> PoUock «d M.iU«.d. Hirto^r of the Engli,h Uw. U. 88, 98, 189.
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^ act W.S «,„i^d to'Sn^X"" ''"'"'' '"*'^" <^"'
§ ^S)'

-

iiven among statutes, there are few of ^amnovating provisions of the 150^s by l^t^T ^""^ '^"^ ^^ to the
wUls.» of land must be in writing Ve itt .S*""

""^ '"^"'* " ^«" ««kind was the statute of frauds «„h
^**''«^*»nd greatest measure of thi.

formality of writing to thrilSr " ''''' "^'^'' -^ed *the-d to many classes of contra'craXTe'airS'Sr"^f
°"« ^ '^^

»'^-*o.w.„_„„
^"S^-th personalty. This is

now the ^nuM. of fhi *" "' "=«e »>«viiiK

ntan of the iel««m.nT '^'"^ "« «!>•

rt tut«J for it,^?15ir.^f*f P-""' CM be TOb-
within the dowm. o? .^ " '° •»»«ence and

%. etc, other evSewL^ !?
** ***?». « "^t"

excluded),
""""^ «' »««nn.«ion WM ti«"eie;i"''Thi?'L'^"*!*' "^ "yji^ w

fcyi««n onlySrSySSrfT '"/"'?''•'-
• • •

except the •-^£LX^^^ ^« "»»of.

o5iiii;:in'aro''^"„''^-e'^^^^

^^tX^Hhe^d fv- «<^ o*?

•P«W pronSrS .n.t ^"^r*"' upon any
'•"It. O' niSSJri^"or»Jr "• •'•''* •'^

upon conaldewti-n orm/Sl *^"*'" "'••'e
contract of aateofCrf

'»•'««•. or niion any
ment.. or My tato^*^^''

^-""t. o, ^^Jf
"I*" My »iieen^,i .

°' concerning them, or

t^:•*ot Ha^Tri, »^''" ^«"" thVniakinir

rnon thereunto VhimurJi?; " ^"'" "ther
5 ("•U <Jevi« id^„'^"i'*nthori«rf",;

tenement.
. . . tbMb^TSj' "^ ^^ »'

the purty » deriSne thelS^ S' ?»''•'»»«' I>r

tion^ and .hafibe^J^S •>/Jm expre* diiec-

ible witneae^ or el« tW .Ln'?" '»'>' cred-

cwaooB. of trust, or linJ-JlL''*?''''*^'""* <>'

tenement., or toSu^!?",??, ?i"7 l«nd..

none effect")
; t § ("^^Jf^^L ""'' ""d of

«^t,ng .igned by the nZ^.iUH.li^'^'^. «*. <«
"aMigninc

" ofWM* and ol
the ule of«ny good. . '.

'. iCw/' A."^/T~T' "' "^ "J* of
«Pt tiTbnyir.hSla^rt'^^

'? ,'^ ^^- «
»old, and actuaUyre^Vhi*^ ' "• «°«d. «>
thingine:SSrKK^f:°'i?:<'»»..tbingi;i^::r^'s:K.ss;^°'«?°'
Wment,or that «». ,1T*^'''''°J*^»'
he parti., to he chSZXT'±^'^''l'^ ^J

w "ct. lawful^ «£:„^'".''«™'«« by any™
MolineuxTMoCrx^J",''" l"" >= '60^^

«nnot«:e,toSoily^i;l!f- '«. !"» "i"

o1^-J:SSS?n'J-^°ftr^^^^^^ ttWJ^^^t^S^-a^SSby-

ib.U '-11-^- -e^t.
. . . fJ^3 ^tST^J^^^i^T^Z^

endued, except the nid taSi-T ' '"" nnncnpatire
»i«rf bv »i..J.< " •"' te«imonv. or th. —I'T:' '•the party „Z^^ ."°"

57, ":"'»?. «>«</ b^
/. S« ("no action
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not the place to follow out in detail the requirements of this stotute and
those which have adopted its provisions in the United States. But it is
necessary here to examine ito provisions so far as they bear on the theory of
the parol evidence rule, and to discriminate its relation to the principles
already considered.

The provisions of the statute fall into two classes,— those of Sections I 3
5, 7, and 9, and those of Sections 4 and 17. (a) The terms of the fi'wt
group deal plainly with the formality of the act It must be "put in writ-
ing," and otherwise it "shall be utterly void." Such a transaction, then if
not m writing, is of no legal efTect. The writing is constitutive, not merely
evidential But if it is put in writing, according to the statute, is the
wnting the exclusive memorial of the transaction, — in other words is
there compulsory integration, under the principle already considered (anfe
§§ 2450-2452)? Not necessarily,— that is, not in consequence of the
statute. The requirement of signature, in all those five sections, will tend to
mduce parties to reduce their transaction in its entirety into a single docu-
ment, but this is only an indirect consequence of the statute.— as already
noticed in the case of wills {anU. § 2452). The embodiment in a single
wntmg IS voluntary, not compulsory. 'For example, if the owner of a farm
by a single negotiation makes leases and crop-contracts of various parts of
it.7 the statute would be apparently satisfied by a series of signed letters be-
tween the parties.' Furthermore, if the transaction covered matters both
within and without the statute, such as a lease of land and a sale of tools
and the former was embodied in a single writing, there is nothing in the
statute to render the latter part of the transaction invalid ; and if a Court
should refuse to give eflfect to the oral part;, it would be solely because of the
principle of voluntary integration, leading the Court to believe that by the
intent of the partiies the document was the sole memorial of the entire trans-
action.* Thus, so far as the Sections 1. 3. 5. 7, and 9, of the statute are con-
cerned, the question whether the transaction satisfies the statute by being
"in writing" is essentially distinit from the further question whether by
the other rule (of integration) the transaction has been so embodied in a
smgle document as to exclude other writings or oral utterances which passedm the course of the negotiations.

(J) The terms of the second group— Sections 4 and 17— differ radically
in theory of formality, but their relation to the principle of integration is the
same. They differ, in theory of formality, from Sections 1, 3, 5, 7, and 9
because they equire only a " note or memorandum in writing " of the " agreed
ment" or " bargain." In other words, the writing is not the contract, but is
distinct from it and is merely the party's admission that such a contract was

' The caae of a transfer of freehold estates
woold be different, because a sealed deed is there
required : Browne, Statute of Frauds, 5th ed.,§ 6.

_• Thia point does not appear to have been de-
cided, so far as the citations in Browne, ubi lupra,
show.

'^

* A good example of thia is seen in Bretto

V. Lerine, 50 Minn. 168, 5S N. W. 525 (1892)
cited ante, § 2^0. Compare also Lowrey v.
Downey, lad., Brockett i'. Bartholomew, Carr t
Dooley, Darkin v. Cobleieh, Mass., Harman
i: Harman, U. 8., Long v. Ferine, W. Va., cited
ante, § 2442.
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PJ^u^rv'iirtt'F:; r""y conceded. and .hows its
be made subsequently rtheZnt^tuT^^"' '^' *"''«° "^"'^'^ion may
"Pudiate the contract^ it L7T:I ll't^^C'T

^ ^-» ^tteuapt to
to be sure, the effect is the same s^ for !!^h.^

* '^"^ P""""" P«cticaUy.
cerned; for it must mention aTd it aU ttTTf °' " ^"»« « con-
terms whatever, of that part of thrtrl! 5''' ""^°*'"^ ^"^- « "ot all the
quirement;" and these'lr^ ?«

^^^/^^^'^'i ''^ »»>« statutory re-
or varied by other written ToZ^^21T''\T'"'' ^ "verthiown
this respect in the same plight p«cScairr ' ^

'"«!'"'' '^' ^'*^'' «« i"m spite of the difference of theo^rfil»?f ^^""^ ^' '^' ^' '^' o"*! 9-

J
there any difference in thatTsict f bT „„ ^^^^ '^'° °^ '"^^fi"*'"" ^

Sections 4 and 17, a series of eSor oth^^T "*'"'• *^" ""'"P'^' ""der
the statute, and yet the terms of ?h!?

«l°c"°»ent8 will suffice to satisfy
the negotiation and u . emSed in 1 *™T]'°° ""^ '^ ^'^'t^'^d through
acUon includes matters bo"h wSii anrvSS. T^r""" ^''^' " "^

*"
'«

of the statute for the former^aXll 'and
' '''^^'"' '''" ^*''""=*""

not m writing may be enforced i^ In ,1,? .. *^' remainder though
statute without embodying tS" entf^ tZ' .' ^''^"^ ""^ ^^"'"y ^^e
with embodying the stalutfry Zt of^^^- T^'°° '° * "^^'^ ^^^^8. or
Thus the question whetheraJv JLlt "^ ^"^ ""'^ ***" '"'""°«J" »'«

%

their transaction is a distLt orS'iTd'"* " ''.^ "'« «"''^™-^ ^
ties. Here, then, as under the otherttf *T ***" ^*"°* °* '^e par-
Integration is found to te [ndepeident^ r *^« «^*"t«. 'he principlVof

§ 2455. 8«,. : DUch«« T^L J
*''" P"°"P^« °* W"»ten Formality,

writing was in genemlIr^mmon^r '' »'-<^t^ to. (1) Although
tion (ante. § 2414). yet L or.^^^^^^^^^-^ formality to any t«nsat
cation of a peculiar doctrine whose^J!

°""^^ ""'^'''"7 ^^ t^e appli-
been already noticed («"r§0426)^a«!; °"f

°^^^ '"edi^val vogue hLe
higher "nature" cannot b!LZ I'

1'" *'°*=*'^« »'»''» «« "^ «>/ «
««^«^e." The result tSswli?wT"".f '^ ^^^^''^''^ °^ «"> "-/e^^
the "higher" form in throZal tJ^sL^.***^ T'''

""'"^ '^'''^ *° "d^Pt
alone suffice to di., «« of it Tis noMr* '

" °'^
T"^^^

" ^^^ " <»"«

iIm l&.JJ^"'"''S<> specific kin/oferWen™.' n '
^'¥'<"' "• Cummings,

" lb. § 3S4 o.

|»-8. Orafton u. Cummings,
East 10, 19:
U. S. 100

1

418.

prove the
• Hargresres,
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ohaige a bond,* and whether a parol extension of time to the principal of a
bond would diacharge the surety.* Moat of these quesUons are now gov.
emed by a rational policy irrespective of the scholastic technicality of the
traditional maxim.* It is enough here to note the place they hold in the
general theory of 1^ acts.

(2) Under the statute of frauds, a not dissimilar question arises, when a
transpotion covered by the statute is duly made in writing and then an oral
alteration is afterwards made. This oral alteration makes a new transaction
together with the terms of the original transaction. Yet the result is that the
new transaction as a whole is no longer in writing as required by the statute,
but is partly oral and partly written ; and thus, although the mere alteration
is in itself not expressly required to be in writing, yet the transaction as a
whole is now unenforceable."

Neither of the foregoing doctrines involves the rule of Integration. By that
rule, as aLready noticed (ante, § 2441), the reduction of a transaction to a
single document makes it exclusive and controlling for that transaction only,
and hence any subsequent transaction of discharge, novation, or alteration
may be avaUed of to vary the original, document^ Whatever there is, there-
fore, to prevent the parties from availing themselves of the subsequent trans-
artion is the result of one of these rules of Written Formality, and not of the
rule of Integration.

§ 2456. other FonnaUtiea thwi Writing ; Bisnatiua ; Seal ; Attestation ;

Haglatratioa i Stamp. It remains here to note, for the sake of complete-
ness, the remaining formalities receiving the sanction of modern kw.' These
formalities, so far as required, take their place with the rule for writing, in
some of the sections of the statute of frauds, as an inherent element of form
in the validity of L. transaction. Like all other requiremento of form,
they are arbitrary, in the sense that the act may be sulficient in its terms'
(for example, to constitute a contract or a release), and may be fully proved
by evidence, and yet remains legally ineffective. Nevertheless, they are not
arbitrary, to the extent that they rest on a conscious policy of avoiding
certain general dangere or abuses, and that they enforce a rigid rule merely
for the sake of this policy.

(1) A signature is required by the statute of frauds, for all of the trans-
actions in which writing is required ; and obviously the signature is a formal
requirement over and above that of writing alone.* A signature, however,
was not required at common law for a deed.^

187

» 1790, Stnrdjr v. Arnand, 3 T. R. 599.
* 18S1, Darey v. PrendergaM, 5 B. & Aid.

• Compata the caiw cited in Profenor Ame«'
Caim on Tnuta, 8d ed., p. 128, note, and hi*
article on Specialty Contractu in the Harrard
Law Review, IX, 49, 55 (1895), and in Profeawr
Williaton'i article on Diechane of Contract!, in
the Colambis Law Review, IV, 455 (1904).

• 1833, Ooii r. Lord Nocent, 5 B. * Ad. 58

:

1840, MarahaU v. Lynn, 6 M. & W. 109, 114;

8468

1895, Browne, Statute of Frands, 5th ed..
${ 410fl.

J
Goa V. Lord Nagent, quoted ante, {3441.

^ An intereating exposition of the develop-
ment of formalism in primitive and modern
Germanic law will be found in Menaler, Inatitu-
tionen dee dentechen Bechta, I, 68 if.

» 1895, Browne, Statute of Frauda, §§ 10,
106, 355.

*

' 1698, Cromwell v. Grunaden, 2 Salk. 462;
1845, Parka v. Hazelrigg, 7 Blackf. 536.
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b- already been ^Z>^^Z^ i^ii"^ yS^^i^;'
*" *')• »~ '^ '^«»«'.

«ony to the tnu,«ction («»/. 8 2426i^n ? "."\"* '""-""ring teaU-

newea on the document wm thL o„lJ'. ^f ^ */' *-" ""^ °' ^^^ ^'t*
B«t the .utute of f^ds^nfetaS^ ?n?T!L"'^r '"' '"*"" "~''^««-
Ution M « formality. Thuti^^l'Tf^T^' 'u'

"^^^ ''"« ""=' «' "^t^"*

of the witnes^M JthettT^ltZi^'l^"'" *'^^' **"*• *^« P"««»«»
.ignatu« of the documenrbylh CZ,» ^ ilTT ".'' '''''''''' *•"
tute an intrinsic element in the vaE^ fK ? ^'^^

*T*''" **"" ««>'''i-

that whatever question, a^ th^ iS^ I
documenf It may be noted

must bear a written .^i^l of th^r^'"*°'P'''*'^'''''"''*»>« d«""nent
aignature. are l^^e^h^J o^lZ^T^JTT "" "''''''''• « »»>«»

do not involve the principle of^n^Z-^,,°*^.*"^ established:-

principle of formality * "tegration (ante. § 2425). but only the

iu'^lt'^^t aid%'rd.rnr:?^
"*'•'

"" '-"*^' '--•^^^^ ^f

of the documSt's validity Tt thi^i„l? "'T " " ''"'"t^^tive notice

by express statuto^r decLtfon . Sn^et L"nS^^^^ "" '' "°''"'

Titration of title, no doubt tL is ti« 2 . ',"1 ^" ^°™'"'> '^'^^ «'

noted that in one respect the r..l« Tj V T' S.-^lo*)- It may be here

tequirement ; for.tS a tm^!,f "l*««™^°'» » -^ected by the stamp-

the writing if uns'tlm^'c^nlXgt^na'v^^^^ ""*'"« ^''

f 2447^ mustUin th:tsTb£:Lttr£ ;lrf;T^^^^^^

.,,* ^"V••• 1871, Ra Swdilmndi. L R s r P

(•XMUnrng the cm. upon will. Jd^^liy^

ShL!^
the treatiee. of Olnurtead, Niblack. and

fi!l^vV'."„^ ""<='" '" ««• Harvard L^w Hi»iew, VI, 302, 369. 410'j VII S4
"^

(Dalllf'f -^i?? '•/'"".v. 8 Taunt. 837

and therefore inadmiMible in evidence and ES
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D. INTIKPMTATIOM OP LeoaL AcTB.

I 2468. a«M»l Hatm ol IntorprmtiM
; •ua««d aod Sowom of

«S"***^
The prooeM of InterpreUtion i, « part of the procwlnre ofrtalmnga ptnon', act .* th, exUmal un^ld. It U. in a MnL the co^

pl.tK,a of the act; for without it the utte»„ce. whelL Sn „, o.S'

h„ contact, .t the top of . mounuin. or nailing hi. deeds to the garfef

Ch 7 .^
""' ""^ "" *^ *=""'=*"'«^ *'^»» the proce« of interpreiS^

toe. mu»t be enforced They mu.t be applied to external objeci. Wwhere po««,.,,on must be yielded, or good. deUvered. or money tran.ferred •

^tZ tr ""?.'' '"" ""^ *"'*"" ^'•"^ ^''*"««' « externaVo""ct™he'
Ration between the term, of the legal act and certain .pecific extla ob^
J«ta must be determined, a. an indi.pen«ble part of the ^,.. In .honthe interpretation o the term, of a legal act i. an e.«,nti8l part of theScon.idered a. capable of legal realization and enforcement^ ^:S,e only JTfference la hat Uie actor alone create, the term, of hi. »ci. whUe th! inter-petauon of it. being a part of the enforcement, come, into the hTnrof

„J?" ^'"'
°f
^^^^^^^^. then, though it i. commonly ample and

l£^ 1 1 """"".V
«*^'««*»^^ 'A* -'^^'' asJciatioSor connect^

Z?« 7!^ .
" ""^^ ** '''"'°**'' " ^"^'- The lantern of PaulKevere. and the twenty-one guns of a warship'. «»lute. are a. much the

!n fnl^^?^ */ !
'^"'^^ " ''•"•^ *° ^^t^^J °^'i«'t.. Since men cannotgo forth and instantaneously transform, with the presto of a magician the ex

wS win
' ''"f

"'"'' "' *''"«'' '""'y "»"«' ^-^^y their dfsii^i; Lk,wh^cL will serve to point out the effects desired, and then wait for the law

ll^lT'
°"^!:;°^"°t*'y «^dience to it. to produce the lealizaUon of theeffects thu. poin ed out in advance. The process of interpretation may Scompared to a wireless telegraph station. A ve.sel approaches the coasJLd

^"'i*..'?'
•' '.' '' ""f,

'"'' '" ^' "> exiitinir acree.
ment"); 1829, Fielder v. K«y, 6 Bibg aia
(action for work and labor in printini; the
defendant offered to «huw that there was an
agreement in writing, but as it was nostamped
It TOiUd not be lued, and the objection wb« held
to fail). Contra: 1827, Reed v. IJeere, 7 B &
L. 261 (the pUintiff sued on a written acree-ment to arbitrate; when it appeared that a
« ' fS"*™*"' had been made, held that the
fact that It put an end to the Kist could be
conudered, though it wag itaelf not admiuible
to aue upon became unstamped).

a470

«f r ? ' :^„'"»" "' ••»" '''^«~ «« ••>• House
of Lords, 22 How. St. Tr. 301 ("Your lord-
ships ask us. • whether the sense of the letter bemMterof law or matter of fact?' We find a
difficulty in separating the sense of the letter
from the letter. The paper without the seuu
is not a letter ').

• Such remarks as the following illustrate
the owajional perTersiiy on this sabwet: Hart

lo^ i»*'«*^Sr''-
Cambria M. Co.. soilich. 4!»1,

499, 45 N. W. 351 (1890): "There should b^
iDterpreutioo only vhen it is needed."



•nd .oooapli,he, no pun««^ u J^l "^ ^^ "•Ul
; it wad. no »««««d It wUl tell nothing S". .„S IS?

•"' °"! °' ""*»«• •"unSSf

nu-t be known, .nd then theTtJ;»L'^^!J"JT*^ **• ' «» '• «*«!

.Ujdari to b. ^certained^ S.L«L oL or re^^^K
"
^u*""" °' »''•»

a»y interpow no difficulty : but both »..T i

''"«»*'•' «' these questiona
(1) The standard of intoA>wtiH^

""
V*'^' ^ ""'«<'•

.% whoee uttennce. rt^ri'Sp^ST"'?? "^ "«" "*•'" ^»>« P*—
ferent available .tandarda. FiJ th? • v

^''*"' *" P«cUcally four dif.
of the language of th7toJ:"^'Z::lT^'' "' *»"• -™1 u^^
oTdma^ meaning of word.. NexJ1^^ ^ "T^ "P««»ented by the
/»««»« within the community "th. 17.

'**''*^ °' * V***"^ "/«« (>/
p.tion. the members of a pliieTlw „S^^ "' " r*''"^ »«<»« or (^Jl
tongue, the naUve. of a p.Sa iS^ThoT '*" '^"' "' ' P*'^««l«
common to the entiw claiT but different f^mtKT,T^ *°«'' *° * «»"«>
Thirdly, there is the .tand^rd ottiT^T f'

*•' *''" community at hi»e.
act. who may u« word, in a ItS^ /'«'•<«• co«per.ting in a Wa<«S
«y other.. Finally, there i. the ISTan'lS;','""' ""''°-° ^
UM word, in a unw wholly peculiar toSLif *'^''^««' ''ctor. who may
naturally ari« whether he L^iT/to?."- I' ";^^•"' ^^e question wS
preution of the word, of a 00'^^*. L 'f^'^''*'"'

-tandard in the inter-
The first inquiry in J^U^\ZTt:', 1

""""'"^ *«' "«"' " * ^S
ard. i, the proper one f7r ihe^^^C^tT^'': "^''^ °' *''«•« •*•«<«-pui^ certain working rules hJ^^r^rLuIatd '^'*' '' "'^ '°' ^'^

o^J?<i of^L::;;;' tin^r^ri^r^?--^- '- -« .econd
t^ons between the specific term^^ a„HT^ '" ""^^^i'^S the associa-
these a«ociations must be somehrlrotabri; L""™;'

"'^^^^- "'» "°«»
tion ,s where they ate to be looked for SoL »

^" P"^"'''' *•»« 'l^^"
tation ,s solely the normal one ofle ^fll";'.. ' ''*""*''^ "' ^"^^T"-
the usage of the community (as r^p^ZZTl' '"^"''^ " " «'°Pl« one

;

the source of information. But^CT^ ^ dictionaries and elsewhere) is
exclusive one. The mutual s^^* of^^ "'

T
" ^ «^») " "«ly the

the individual standard of the testator ifJ^. .,"
'"'''*'™' "°*' »"«* '»' win.

HMM^^ -^:f '^.

^Bi';mk n
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'*"w''' w!L^.'* "' P«»WWtlir« ruU of bw which Umiu th« mom of

Boforo prooo«liiig. howoiror. to Umm two pwu of th« labiMt in thoir oidw.
it ia MOWMTx toflx upon • twminologjr and to avoid misundentMiding in th*
uio of wonb. Whm we Mok to ucwtaio the ttandard and wunc , of intw
pntattoo, and thmbjr to diM>ovw the actor's awooiation of words with eiUr.
nal objeou, what ia the t«m, in one word, which deKribes the object of the
aearch ? Is it the pereon'a " meaning "

? Or ia it hia •• intention " » Over

Si fi!!^*?^ »•* TT^ "^ P!"***^ •" •'«*>'^ controversy, which,
like that of the two knighto and the ahield at the croea-roada. ia after aU
leaolvable mainly into a diffeitnoe of epitheu only*

I 2469. Sum : " tatenUo. " ..« - ite«rti»» «l.«iinlafc.«. The diaUncUon
between " mtention - and - meaning - ia viul The diatinction ia independ.
ent of any queaUon over the relative propriety of the«> names; for then
exut two thinga, which must be kept apart, yet never can be unleea differ-

T STJl" '»«*•,^ ''°«1« "will" and "sense- may be Uken aa aufB-

otier toiSJl"'"''
*''° ^"""^ *"* ^ '"'" "" •"biguity of the

Will and Senao. then, are diatinct InterpreUtion aa a legal prooeaa ia
concerned with the Senae of the word need, and not with the Will to use
that particnUr word. The contrast ia between that Will, or volition to
utter, which, as the subjective element of an act. makea a peraon leaponaible
for a particular utterance as his. and that Sense or meaning which involves
ttie fixed aaaooktion between the uttered word and some external object ItbM already been aeen (anU. S 2413) that by the general canon of legal act«
the persona actual will or intent to utter a given word can aeldom be con-
sidered for legal purposes. If he has exercised a volition to utf r aome-
thing then he is responsible for such utterance as is iu external appearance
the utterance he intended.- whether or not he actually intended it. On
the other hand, the sense of his word as thus uttered— his fixed association
between that symbol and some external object— may usually be given full
effect, if it can be ascertained. The rules for the two things may be difTer-

*°h .J?*
'•"'. '•*"" constantly to emphasize the contimst between the

prohibitive rule applicable to the creation of an act (ante, § 2413). and the
present permiasive rule applicable to iU interpretotion. Judges are desirous
when investigating the sense of the words as uttered by the person, of em'
phasizing that they do not violate the rule against inquiring whether he

„ J""? r^ >•"'»« l>« been farored by
Mr. Nichole, in hia uticle on Extrinik Evidenre
in the InMrpretation of Will. (Juridical Society
I'apen, II, SSS), and before him bj V. C. Wis-
ram, id hi* treatiw^on Eztriuie Evidence in Aid
<rf the Interpretation of WilU (who however
often OMa the worde intaichaneeably). The
word "intentiou" ha> been favored by Mr.
Hawkins, in hia article on Priociplea of 'l.enl
Interpretation (Jarid. Soc. PaplI, ws, re-

3472

Prin««Jln Thayer, Prelim. Treat, on Evidence,
App. C), who declarea the oppoaite niasa to
involve a fallacy of no amall importance." Mr.
Phipaon haa compared the viewii of theae and

therother wntem m tSe Ijtw Quarterly Review for
July, 1904. Profeaaor Thayera treatment of
the aubj^rt ia fonnd in hia Preliminary Trea-
tiae, pp. 413, 480.

* Examined ante, | 241.1.



lS4At
'»rtu«Ily iDtwd*! to tttler tho- .o«l. tr .
t».t Utw«„ -i-fnUon- .^«,r,;;.„«r»"^

"" "'^-^tion of th« con

But the term. "wiU." o, 'Wo it3 ." ^ -t"'"!'"*"'^
""^ ir«co„c.I«ble.

bvmty. Th.y empluui* the di^cZ^ ,^""' '»';;• »« avoid thi, am-
word « one thing. ,„d th. fixed 2^£'t ^' ''''j" »'»«' a .pecific

IJu.^theC«.Uo„ o, the «t ^rrSe^X^t rj^/.tS
.JtTi:Sut °rretc:t"„r.r ^*?r- ^-

—

u appreciated and tppUed. SudiL . #
^^' '"•' '""' «»tinctively it

.hore and entering va'rio^ harboTwhetT 1"*' ^ "^ co..ti„g'the
unJorm «jstem of harbor-buoy.T vrriZ ^ ^^^ra-w^t maintain, a
".pecUvely channel.. «ndb.T.«nkea .^.r'"",

""^ "»''I^- '"dicating
the .^nificance of «ich kind o buoy i, Tut' ^

"'« '"•^''«««««
: h'^r?

harbor under Government control Rnf
''"°''°,^° *» the ume in every

or iulet under the control oTa^idifrdlZrTt T' *" ^"^' » ''«''«^
different code of u«ige fo, the buoya hi I :^ '""'"» " ***"»'«' «"d
buoy under the OovLmentsy,^:^^^^^ '' " immaterial whethei a red
V Ul question for the veJlJv^t^fff'VK"^"""^^ the
of the local authority, and all oTherTv,tm ,

"°^ "'»"^«" ""«*« '^e code
"«ele«. This illustrites thI thou'hTnlnt

'"'""^« "« ^''"'^ ""'do al
a testator'.) word., we are Z^S'^luk^r^-'l " T"""'" <'°' "-"»?»«.
g««hed from the customary J^H ^oi" f

:'**""' ">^°'°«. «« disUn-
state of mind a. to volition but with^^I

*** *™ "°' 'J«""'»g with hi.

expre.<«d.ymbola.iadicat;n7toott„^ "^^ him to an
the local harborauthoritie, mfy have "?„teL?-T^

'^^"''- '^^"^ " ^o .ay.
of a red buoy, or to have put the rS blov «t

1" P"* " «"«" ''""^ '»«t««d
made a "mistake," just as L^tetormr^i?*^^^ "P"*' ^''^^ "a/ have
hut in both cases the sUte 0,^^. aT^ T •

"**°'^^^ *° "«« «ther words
different thing from the fixed LoSfj/;^^'^.^^^^^

or m^take. i. a wholly'
ard. between the expre«ed syXi a^^'d^'r^

« *"
l'^"'

^dividual', stan...
.ou.v.-„ ^ "y'^'^'l a^d some external object To illustra .
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another aspect of the subject, suppose a game of chess to be played by B
with hjs guest A. If the two are of the same nation, their sUndards of in-
terpretation— for example, as to the character of each chessman, the allow-
able moves, and the effect of a move- will be the same. But some nations
differ from others in one or more of these respects; so that if, for exampleBs national rules allowed a rook to threaten diagonally on the board A a^
guest would accept and accommodate himself, as best he might to this
standard of operation. But, though this much might be conceded to B as
host, in the adoption of his standards for giving meaning to his acts of
moving the chessmen, yet it would remuin true that his private intent or
volition, as dwtmguished from the significance of his acts of moving would
be immaterial; so that, for example, his intent to have touched and moved
a different piece, or to have placed the piece on a different square, would not
be taken into consideration. So, again, if A and B engage in a shooting
match with two targets of 100 yards' and 500 yards' distance, it may be
tliat. after the shooting, A and B will discover that they have not araeed
which prize is to be associated with which target, or whether the victory at
the 500-yard target is to count for m9re than the victory at the 100-yard
target, and they may have to repeat the match after coming to a common

J?t Z'^nJ"*:. ?",V"
"°

"^.r^^^
A think of claiming that B, who U^

hit the 100-yard bull's-eye, could not win because he was really aimii« at
the 500-yard target and hit the other by mistake only ; nor cc Id A have a
second trial on missing the 500-yard target, because by mistake he shot at
the 100-yard target.

A person, then, who wills to utter words is like a man placing a buoy ormoving a chessman, or shooting at a tai^t. His will or intent or volition
as to the terms of the particular utterance is one thing ; his sense or mean-
ing attached to the terms actually uttered is a different thing. Whatevermay be the rules for the former element of his act. the rules for the latter
element are independent of them.

1. Standard of Zntarpreutloii.

§ 2461 a««ral Prlaolpl,; Ponr Standard.._ Popular. I*oal. Xatoal, Indi-
vidual, rhe standard of interpretation. wUch forms the first part of the
inquiry (a«te.§ 2458). is the association between words and objecte consid-
ered with reference to the persons fixing that association. It has already
been noted (ante. § 2458). that the possible standards fall roughly into four
classes. -the standard of the community, or popular standard, meaning
the common and normal sense of words; the local standard, including the
specia usages of a reUgious sect, a body of traders, an alien population, oralocal dialect; the mutual standard, covering those meanings which are
peculiar to both or all the parties to a transaction, but shared in common

trn^'f^l 7^
*^«

l'^*'^^"-^
"tandard of one party to an act, as different

from that of the other party or parties, if any. These standards, from the
8474



Drst-mentioned to the fm,.*!. ••

^Jile ^e^.^ecl^ i^r^S^rrS ^" ^^^ ^^^^ ^^ it),
more; for the local wd the mutual and thT? i TT^" "* ""^ and
to the one or a few normal meaiS.1 i ,« ^ '"^^ '"*'"^"*' ««h add
"I each standard becomes few^^ * ' *''^" '"^^ ""'"'«' «^Pe"ons involved

is eJ:£ rSoi;^ :rThe:hr,r
°"^ - •-- «' *•>- -^ard,

J-e The answer is. fim. hat if
'

'e^ 'ST
'" "^""""^ »* *»•« -SdenUy; and. secondly, that y,hLthT?' ^"^ "^ »" "^"'aWe coinci-

party, the standard m'ist ^ commout au""''*"'"
"^'''^^^ ""^ ^J'- "^e

p^sumaby uses words in1Lrmal^ oTthe
°' '''• ''"""""'^y- ^^"d w, 1 therefore be ;,rim« fade acc^^d K !

«°""»»nity
; this stand-

n»ident of a special viUaw he u^d tT7 ?"* '^ '* "PP«a" that, as a
BUndard may be substitutdt the S eritmfl""'*^' *'^«" ">^

'-
the parties to a specific contract have a icia, i,/^^^^^^

'' '' "PP^-" *hat
-ator has -special individual sen^Tfll^, ""^""^ ^«»8«' <»• that a tes-
«place the normal or thtToiT^ndir' T u"f '"''^''*""' «t.ndard^1;
phrase one standard. provisionaJlv «n^- I '"' ""^ Particuhr word or
another; and for a give^uS T ''' ""^ *^ «"»% replaced b!
different standards. %he 2^SZm::iZ^:^f "'^."^ ^"*«'P«^

'"

/««. applicable can be i^placSd, Um^l H',^'"" ^''^ '"«°«'««J Priml

tract of a person dealing with awW brS/ ^ •
^" """'P'^' the con-

sense cannot be judged by the u^e of t^ ^ ""'"« ''°'*' ^° t''^ °o™al
a^appea™ U. havXen'adoptedT; l*t Lillet "°^"^ *''«* ^^-^
a person issuing a negotiable instiSL^n? ? T ^ ''^ *^« «'*'»« Party. Or
Hiutual sense with tS paye^, rn„TeTL,t "^^^"'^^''ding it, ^rms in a
value without notice. S too^ fr^V^ "^^ *' '*''°«* * »>°lder for

tJ n. must at least be common tTS r^Ses to ..?!' P"'*^- ^be standard.
naUire of the transaction in the sub^tSSl ,!l*^',

""'^**°''' ""d here the
Before foUowing the aDolicati^n T^J.^ ^ ^'^^ *'"°*«'J-

necessary to disp4 of aT^JS °/e l,". f^^-^^
P'i»ciple. however, it is

»fy the first parof the priSt^)! '''' '' ^""d. would seriously qua
"diBturbinganiear ml^n^-Lth^tl' ""^ ^'^^ '"'« ^'^^

J Co„p« t„ ,H. ^^ f; ;°
"*'>«; ^°«l«. a rule which forbiT de-

tice HolniM, in The fLeor^^r^'- *''* Mdentand hi.

cunuuace. ,^;LfoJ^K'"^ "»<!•' the cir-
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parting from the normal standard even where it can be proved to have been
not the standard actually employed.

§ 2462. Rols acalnat " Dlatnrbing a OImt Xeaalnc" or, Forbidding Bxplaaa-

tlon Mraapt of AmUcnltlM ; Htstory and Oenaral Piinolpl*. The history of

the law of interpretation is the history of a progress from a stiff and super-

stitious formalism to a flexible rationalism. The marked features of primi-

tive foimalism have been already noticed in other aspects (ante, § 2405).

The word of a man is in itself almost a magic formula. The wrong word
produces its evil effects in spite of the good will of the party ; without the

right word, nothing will move, however plainly he seek to express himself.'

When the brother of Ali Baba forgot the word " sesame," he w»« Dowerless to

open the door of safety. This inherent potency of words v> primitive

minds, as it now is for children, no mere fairy tale, but a leality of life.

These notions come down into Coke's time shorn of their first crudeneas.

But they explain nevertheless the scholastic technibality of those later days.

A word was still a fixed symboL Its meaning was something inherent and
objective, not subjective and personal. A man who wrote a document dealt

with words as he might deal with a blunderbuss or a carpenter's tool. They
had their uses ; and he must understand and choose the proper word for the

purpose in hand, just as he must take the risk of not handling the gun or

the adze in the proper fashion. " Serum enim voeabula immutabilia nmt,
homines mutabilia," sufficiently illustrates the attitude of the times.'

This attitude was of course, from the point of view of intellectual devel-

opment, bound to change gradually. But progress was retarded, in the Eng-
lish judicial world, by three circumstances (with others) particular to that

sphere. One of these was the prejudice (for such it may be termed) in favor

of the legal heir,— an instinct naturally strong in a nation whose greatest

and most explanatory fact was its dependence upon landed wealth and a
system of primogeniture. When a will was to be construed, its effective

interpretation was no great matter of concern to the judges, for they would
rather than not that its provisions should faiL Until the middle of the

1500s, there was not even liberty to alienate land at all by will ;» and, for

long after this period, the will, as an instrument of disinherison, continued to

be judicially disparaged.* Thus in one way, through the lack of a liberal and
sympathetic search for testators' meanings, the spirit of ratid^l interpreta-

tion was hindered. Another circumstance was the tendency of the judges
to keep the construction of writings out of the jury's hands and reserve it

for themselves ; for, though as a practice this dated far enough back, still it

came to be justified consciously, and was thought to be a safeguard against the

^ Compara the panagea in Branner and
Heusler, cited ante, §{ 2426, 2456.

« Thit is from Dig. XXXIII, 10. 7, J 2, de
tup. Ug. ; bat appears tranamogrified liy Coke aa
" nomina $mt mutabilia, ra autem immobiUt

"

(6 Co. Rep. 65 a).

» St. 32 H. VIII, quoted antt, % 2454.
• 1599, Wild'a Case, 6 Co. Rep. 16 b; 1814,

3476

Doe V. Dring, 2 M. A S. 448, 454 (L. C. .1.

GUenborongh, conitraing "all my effects" to

signify only personalty: "Th» mle of law in

premptory that the heir shall not be dl.'iin-

nerited, nnless by plain and cogent infercnon

arising from the' words of the will"; thongh
"such a decision may and perhaps will dis-

appoint" the testator's intention).
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fate of a deed with the jury "who m,„i,» -. .

««." • Still a third coniidTratron wTste p«cr "f^ "P^" '* « ?»-«-
veyancen. This branch of the lfe8sior?«t

the interests of con-
esoteric learning, which labelled earw^ranSn^ a store of
i^eamng. This learning would C haTf of ^?» ^T ""'"> ''^ t™ditional

».*«.«. m».=.,g. Th.W hSpSw k T"' '™'*'" • «««' •"'1
could thinl himwlf ^titled to «,«„ SiTJ,'' "S"

»"'• '» * <'<«»nent,

•ccordmg to the intent of the partiw. and not onT.!!- Pu """^ *''»" »»« construed

according to the law, and not the law acooH n„ t^ hf ^ .'^''* *" •**'•«* hi. meaning
bend the law to the intent of the partySI fh .u

"""'"«
' '°' *' • man .houWth« would be the way to iatnxiuce'tfutLlL" d^*

""•"* "' ""^ ^^ *<> ««« law'ing and diligence. For if . «»» wa? a!^u^ Z, "^r""* »'"' 'o <>""
'^-J »«Wmeaning only .hould be coneider^ h^.^/^ whatever worda he made use of H.

word, and it woald be th^ZTJi iSt.Sjo?.:?"" """' *-« '=''°- oJ Mwas his meaning." '™"«* oonfu«on and uncertainty to explain what

W ..d 0,._ , ,„,.„ .„, ^„„^ K^ittd^ifC
.-• ^»". § W26; and the foIIn-.„„ ..:. ,_

"WSiajs

evidence that may be X«fn ,^"° .'^'ween acres, thi, shall be aer^^i^; ' .
"contain 20

(2) to inform the^con^^n^ <}'. ° V"'^?'] "^ "^cording i theSm ^/JL"" '»"• »"'»

equity], namely that in the fl«t If
^'"^

^i '«92, Uthuh'^r', CaLT^Tl ^A\l ™°""7 ")

:

evidence shoulj be JmiSS "i^."!*.?" ^"^^ to depart *ith cornJ*' '''
i*" <"

' *»™nted

nient, 11, 309).
(Bacon's Abridg-

wSiS SinT,m* "*" "^^ hav-e «,t in

instances, if matter. hJ^^wT""^*''' '" °'»''y

-;«ve pro ;„n"crd^lt.^y°^'dT&^^^^^^

must be in haiard") '
^

' *" P«>Perty

to depart ^Ith conToV
'Xt'S Lr'^"'""'cording to the nsajre amrl construed ac-

Holt. C. J., wJ^LT ?.
"e'c'-auts": but

the laws of m",cSlh« ** "'"' """™ "'

Withnell I.. Gartman, 6 T^ Ji ,o.'','Jl' ."
was arened. thonD.h

' 1.. "J*?.- ^M. 397, it

«mrv'erir„ft,'i';r:-H''-''°

usage can
but in the «n^evear it"?..'.''-Vr»'«''
wnce. J.. i„™V!?L" "VS l««' ''«wn by U„-

R. 338,
tti Chra'Torf/'? '«™^^ -'- of ;he;t,.=

i«g. it muTt be"rdcmn tot? "J^^^ 'V^'"-
•oceptation " • hT- . I u^ ^ "'*•' '" "•" *Bal
^ri£d to^contJ^:'^ iX'^bra"')^ "f

""* ^^^
contained 9 gallons.

^^ "'• '*"' » '"«al measure

8477
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of conaenratism), heietioal enough.* One of the judicial contemporaries of

the great Tory Chancellor was strongly of opinion that to seek a testator's

actual meaning would be " a very dangerous rule to go by, because it would
be to say that the same words should vary in construction." * As late as

1821 the Chief Justice of the Common Pleas conceded frankly that " if not

in a majority of wills, yet certainly in a great number, the construction is

contrary to the probable intent" "> And yet to give effect to a more flexible

principle was to threaten the " landmarks of property," as the Bar was re-

peatedly warned."

But the law of England was merely passing through the same stages as

the law of Bome.** It was impossible that it could remain perpetually

immovable in the old ruts. And so it emerged into the 1800s witii a grow-
ing spirit of liberality which could not help conceding something, yet was
hampered by the stem tradition. It now conceded that the sense of words
is not fixed by rules of law ; that the extreme of the old rule had disap-

peared. But it insisted that when the meaning is " plain "— that is, plain by
the standard of the community and of the ordinary reader—, no deviation

can be permitted. That is, it preserve the old theory to the extent of legally

fixing the meaning for the party, however wrongly, unless the wrongness was
glaringly plain on the face of the case

:

1883-18, Tindal, C. J., in Attonu^Otntral . Short, 11 Sim. 592, 615: •• The general
rule I take to be, that where the words of any written instmment are free from ambiguity
in thenuelTes, and where external circumstances do not create any doubt or difllcalty as
to the proper application of thoee words to claimants under the instrument, or the subject-
matter to which the instrument relates, such instniment is always to be construed accord-

ing to the strict, plain, common meaning of the words themselves ; and that, in such case,

evidence dehon the instmment, for the purpose of explaining it, according to the siurmised
or alleged intention of the parties to the instrument, is utterly inadmissible. If it were
otherwise, no Uwyer would be safe in advising upon the construotion of a written instru-

ment, nor any party in taking under it; for the ablest advice might be controlled, and
the clearest title undermined, if, at some fntore period, parol evidence of the particular

meaning which the party aiBxed to his words, or of hisasecret intention in making the

* Anti 17S6, Oabert, EvideDce, 80 (" for the
operation and effect of a contract cannot be de-
termined bat by the mle* of law; . . . and
mthoat rach it^ed mlas in every society, no
man conld be certain of any property, for then
the sense of the contract most be at the mercy
of the jadge or jury, who might construe or
refine upon it at pleaaare ") ; 1749, L. C. Hard-
wicke, in Ooodinge v. Goodinee, I Ves. 8r. S31
("thoagh it has been allowed to ascertain the
person or thing, w where two were of the same
name, yet not to show that the testator meant
to xae general words in this or that particnlar
sense ") ; 1784, L. C. Thutlow, in Shelbume v.

Inchiqnin, I Bro. P. C. 338, 343 (" If the words
themselves are intelligible, there is no instance
where parol evidence lias been admitted to
explaiii them into a more vulgar sense. ... If
words have in themselves a positive precise
sense, I have no idea of its being possible to
change them") ; I79S, L. C. J. Kenyon, in Lane
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r. Stanhope, 6 T. R. 345, 354 (" Where certain
words have obtained a precise technioal meaning,
we ought not to give them a different meaning

;

that would be, as Lord King and other judges
have said, removing landmarks").

• Le Blanc, J., in I)oe v. Dring, S M. & S.
448 455 (1814).
" DaUas, C. J., in Pocock v. Lincoln, 3 B. A

B. 27,46. " On one occasion the connsel asserted
that it was the dnty of the Court to find out the
meaning of the testator. ' My dnty, sir, to find

ont his meaning !

' exclaimed Lord Alvanlev,
'Suppose the will had contained only these
words, " FuMum funnidot taularahoo " ; am I to
find ont the meaning of his gibhtrish ?

'
" (Law

and Lawyers, II, 74).
" Le BUnc, J., hi Doe v. Lyford, 4 M. & S.

SSO, 556 (1816); Eenvon, L. C. J., in Lane ».

Stanhope, tupra
" The same iveisy is seen in Mg.

XXXIII, 10, 7, ,2, de tup. leg.



to, the gMMiml rale ^ow .totei^ -i^ "^'' *" ""^Ption Irom, u • oorolh!^

•r*. tlut by no other me.n. c«. th.TJ««e oftti in^ "^IT ""* *«»«>» ••»••
wal nuDd of the pwty. Such invertimtS?*?! ,

""trument be made to apeak the

JJion of i^tnu^writtea ii"ItC°«^"^^^ i„ theC^t
where, by the tap,, of time ud changT^f manCffK. ^ ?* "' •""'•"t i«"trument.
•nt age, a diife«nt meaningf^m UuilhLh ttrT^i

word, have .quired, i„ the p«^whe« term, of art or «ie7oe occnTirmer^nfiu ''^° ""«*°*"y •"'P«°y«i i in^
mere.; and in other iMt«,ce. in which the^^'h2^?K!?""""* in trade ando^
have acquired, by cuetom or otherwi*. TImI^^^^^S^^ common meaning
PJrttolar country in whicht^^Ji^^^ZTT'' ^'^'^^ •"-«>««. » the
of which he formed a member. aSTtoS he nl^T"* r^'

"'^ ""* P««c«l.r McietJ
•xception to be .tricUy limited to c«. of Ae deHS^ k^"'

• • • But I conceive the
the nature above detaUed."

"'**•*»*»'» dewriptwn above given, and to evideuoeof
18«8,LordCWw,/orrf,InAocon/;.4. F ^« r„ i v n «

ri^«,^~'^™r*«™'°»*^t^»i»»^entw,^«i i^ZS^*'- "• "•"••«= "I«
It. ordinary meaning, evidence i. admiidwTto n^t!7i.

""^ « • ••«"• differing from
toe. understood the word; but it hrmT^^i!^;^^!

the peculiar .en.e in which the pi^

without exception in conetruing a will,_ wuih1; iLt^J!^' ^^J
" ^'""« " »" ™le

to aperjon or a charity, is perf«,t and JSoL^nZ^^"'^!^'"''^ whether made
"dmiMible to ezpUin it"

"^equivocal in aU it. part., no parol evidence i.

'^^^^ii^onT^Z7:r£:S;^'rt ^'••^O^^ "Xocontrolauin.
porpoeee of the contr«,t woulSiJK tte ^^nSjH**:! T'*""^"' P^'"» -1 t^e
not by it. f^, not by the languid empwSTuH,r^lii"' "^'"*"'*°f •^"•7 writing
o-e, a. human teedmony should «i!keT' '^"^ "*""'"' '"^ant in each

There can be in the natZ nf !k
?°'^' ''"Sht not to be doubted

P-tation. An livtnc^Tmlntf'

°\^^«»'"*«"««« "^ "tandard in inter!

a level of intellectua^^ifSyX^ tit .rT;'*''^
'""« "^^^ *« «-«»

inva.ab, identical...^:t^^^^^^^S^l
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I

vidual expression and sense must be unquenchable. So long as men an
allowed to grant and contract freely, and so long as the law undertakes to
carry out those acts by enforcement, just so long must the atandard of inter-

pretation continue to be mobile, subjective, and individual Mr. Justice
Brook once thought it " barbarous " that a man should be " assured that what-
ever words he made use of. his meaning only shrald be considered." But aa
the law of to-day has broken with his premise, so it must break with his con-
clusion. The ordinary standard, or " plain meaning," is simply the meaning of
the people who did not write the document The fallacy consists in assum-
ing that there is or ever can be some one real or absolute meaning. In truth,
there can be only some person's meaning ; and that person, whose meaning
the law is seeking, is the writer of the document

:

1696, John Locke, Letter to the Bishop of Worcester (Works, IV, 8fi) : " Tour brdsUp
says, ' Peter, James, and John are all true and real men.' Answer : Without doubt, tup-
poring them to be ' men," they are true and real men, i. «. supposing the name of that
pecies belongs to them. And so three bobaqnes are all true and real bobaqnei, suppos-
ing the name of that species of animals belongs to them. For I beseech your lordship to
consider, whether in your way of arguing, by naming them Peter, James, and John, names
familiar to us, as appropriated to individuals'of the spedes « man,' your lordship does not
at first $upp<ue them ' men ' and then very safely ask, whether they be not all true and
real

'
men ' ? But if I should ask your lordship, whether Weweena, Chuokerey, and Cou-

sheda, were true and real men or no? your lordship would not be able to tell me, until
I have pointed out to your lordship the indiriduak called by those names. . . . Your
lordship, in your fore<ited words, says, 'here lies the true idea of a person '; and in the
foregoing discourse speaks of 'nature,' as if it were some steady, established being, to
which one certain precise idea necessarily belongs to make it a true idea : whereas, my
lord, in the way of ideas, I begin at the other end, and think that the word 'person ' in
itself signifies nothing ; and so, no idea belonging to it, nothing can be said to be the true
idea of it. But as soon as the common use of any Unguage has appropriated it to any
idea, then that u the true idea of a ' person,' and so of ' nature.' But because the propriety
of language, i. e. the precise idea that every word stands for, is not always exactly known,
but is often disputed, there is no other way for him that uses a word that is in dispute,
but to define what ht signiAes by it; and then the dispute can be no longer verbal, but
must necessarily be about the idea which be tells us he puts it for."

1827, Jeremt/ Bentham, Rationale of Judicial Evidence, b. IX, pt. VI, o. IV (Bowring's
ed., vol. VII, p. 566, note): " The refusal to put upon the words used by a man in pen-
ning a deed or a will the meaning which it is all the while acknowledged he put upon
them himself, is an enormity, an act of barefaced injustice, unknown everywhere but in
English jurisprudence. It is, in fact, making for a man a will that he never made ; a
practice exactly upon a par (impunity excepted) with forgery. Lawyers putting upon it
their own sense ? Yes, their own sense. But which of all possible senseR is their own
sense ? They are as far from agreeing with one another, or each with himself, as with the
body of the people. In evident reason and common justice, no one will ought to be taken
as a rule for any other

: no more than the evidence in one cause is a rule for the evidence
to d.'fferent facts in another cause."

(2) As to the argument of policy, the case is somewhat different There
is much to be said for the traditional role,— though not all that is said is

sound. For example, Chief Justice Tindal, in his apprehensions that under
any other rule " no lawyer would be safe in advising upon the construction of
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where, if the writer has been cl^fS^'a 'rri' ""'*""'' "'-nin/^'5
to han. may sit in his chair, inspe" the ten a„H

"'*'' * ''•^"'"«»' "'^"^d
out rauHng hi8 eyes. Men have dn^amed of Itt "?' "" 1"««^'">« ^ith-
Jjents of title such an absolute secun^' 8^^* '7 ""*'' «°^«""» ""'"i"
ble; and the dominance of either tl?^; - ,

" " " *''«*'» o^ the impossi
pracUcal diffe«nc« in Zj^Zy'^ :%l St"" '"'^ *'" ^"^"^^
of Lady Hewley's Charities, for which CW V"'*"""!?.^-

^» <he very ca«,
rule of exclusion, even the adini7t^i^? "'"''''^ ^'°*^''l l^^l down his
that the excluded material^^as coLta«tr: f^r"T^^^ '"''^ --p'«
the argument is «»ther found inllT^l } ' ^^^"^^ strength of
Holmes" that "it would open to^"m ri^r '?*""""' "^ ^r. JusUce
evidence were admissible to showlh^when th

^'^ '•?
!f
"'^'"^ P-^^^^e^] «

agreed that it should mean one humlr!r f ^ ""^ '^^" ''""dred ^et ' they
menf should signify the Old iuSu^^ ^Jf

* •' ^^^^ Hill Monu'
this Illustration is that in important ,W ^""^ *^^ interesting feature of

By these agreements words are eSyld f

'

''"""""cial houses
times exactly opposite, to the ordraJX^i!;'"?' *"''"r

""^"' ""'^ ««•"«-

a^ 1T "* "^' '°' «a»PJ«. "lite?;.J°r °' ^'^^ P""*«d cable
88 a last resort " ;

and « Invect ve " ^21 1 * '^ '""'"' " ^^^ this only
^gyou our heartiest congra uTations"?^': TZ"^' '^^ ""'*« ^^ «««d^
particularly apprehensive STthe interJntil ,"1' '"""^ ^'°^«" *ho a«
tomed to agree that "buy" shall m.^^^.?

°' ^^^" "'«««''««« are accus-
abundant instances in wlJchtfonTthl'is:!"'"^-" ^'^ «-"'^-^
an absolute necessity, of accepting pLf oT tt

^"* "'"*•" ''"» t^ere is
these instances shatter the whnlf f ^** P"^"^ conventions- and
faUacy of the person who decTatd thTH"'

'" *'' '"^^ ^ « ">!« ^^e
would like to meet the persorwho could

^"" °^° *° ''°»^''=«°». but he
for the judicial attitude Sus iirustratH Tr'"*^

'^'"•"" here reversed
viction. because we are afraid 11^1111'"',;*'^' "" »"' "P^" to"on-'
The truth is that whatever virtue and st^nVr '°'"'*'"^^ ''^^^^'^^^ «8

."

antique rule leads not t a fixed
',« T^^V' '" '^'^ ^•^"•^ent for the

of prudent discretion. In thelelciW airr'
^"' ""^^ *° « S«"«'^l ^axim

Justice Bowen. it is - nof .7
'^^''^'^"s alhteration of that great iuda^ r i

telated K, „„„„, „,„»,. ^^b^""'"
"'

""t
»«11». Si, Gees, towl, „„ce»» "kit,-; „d je. tke ^uTorSr,"""'" •'? "« "•*W.S

"... we» ...... »--•' «i'p':lT:S.S;.l."^-™;s^
JJ

Quoted suora.
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would be difficult to oonvinoe him, and upon the evidence to fail to be
convinced, would have been a rational attitude. But that is very different

from an arbitrary rule declaring a priori that the judicial mind is legally

not open to conviction.

There ia, then, neither in theory nor in policy any basil for an absolute
rule declaring that when a word has a " plain meaning," 1. 1. by the popular
standard, neither the local nor the mutual nor the individual standard can
be substituted. Such a rule i« still maintained by many utterances like

those above quoted. But its vogue is disappearing. Before examining the
state of the decisions on the subject, it is worth while to notice the utterances
of judges who have plainly championed the modem and more liberal rule

:

1851, CoUridge, J., iu Brown r. Bfme, 3 E. & B. 708 :
•• Nsither, ia tba omutruotioii of

a contract •mong OMrolwnU, tradatmen, or others, will the evidenee [of a local OMge] be
eidoded becMue the worde are io their ordinary meaning onambigaoiu ; for the principle
of sdmiMion is that worde perfectly onambigaoai in their ordinary meaning an uied by
the contractor* in a diSennt tense from that. What words more plain than ' a tbonsand,'
'a week,' ' a day '? Yet Un easat. are familiar in which '• thousand ' hM been held to
mean 'twelve hundred,' 'a week' •• week only during the theatrical eeaton,' >a day ' <»
working day.'

"

1860, BlaclAHm, J., in My«n r. Sari, 3 E. & E. 806 (admitting trade usage): " I do
not think that it is necessary, in order to render such eTidenoe admissible, that there
should be any ambiguity on the face of the phrase which haa to be construed. ... I take
to be the true rule of law upon the subject that when it is shown that a term or phrase
in a written contract bears a peculiar meaning in the trade or business to which the
instrument relates, that meaning is />riina facie to be attributed to it; unices upon the
construetioa of the whole contract enough appears, either from express words or by neces-
sary implication, to show that the parties did not intend that meaning to preraiL The
consequence is that every individual rase must be decided on its own grounds."

1890, Undlen, L. J., in Rt JodrtU, L. R. 44 Ch. D. 580, 600, 614 : " I do not propose to
deal with decided cases at all. It may be that there were expressions in the documents
then before the Court which made the judges come to oonclnaiona which I cannot arrive
at when I come to look at the will and codicils with which I have to deal. I do not con-
sider that a decision which U mors or less at variance with other oases is wrong because
it is so at variance. Case* of construction an useful when they lay down canons or rules
of construction, and they are useful when they put an interpretation on common forms—
^Mther in deeds, wills, or mercantile document*. They may be valuable guides; but
when I am told that because something occurs in one will I am to give a precisely similar
effect to a similar expression occurring in another will dealing with a different property
and in another context, I object altogether to do it. The only principle that I know of is

that which has been expressed before. Look at the words, avail yourself of such evidence
as is legitimately admissible, and see what the testator has said, t i expound it as best
you can with reference to what U' legitimately before you." Bowm, L. J. : " It seems
to me that the only weight one can give to such langui\ge [as the socalled rule against
disturbing a clear meaning] is to treat it not so much as a canon of construction as a coun-
sel of caution, to warn you in dealing with such cases not to give way to guesses or mere
peculation as to the probabilities of an intention, but to act only on such evidence as can
lead a reasonable man to a distinct conclusion. But I protest, that as soon as you see
upon the will, read by the light of such extrinsic circumstances as you may survey, what
the true construction is, and what the true intention expressed by the testator is, then
your journey is performed. You require no more counsellors to assint you ; and after once
arriving at the journey's end, to pause in giving effect to the true interpretation because,
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SJ^*^!r^'- • • • *:'i«'«r.^wrng iS ^™ r*"!^

^2^^;?;fn'.-^^^^^^^^
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«.98'(tt-o/.?!2L^- Chich«t.r, 4 Dow

Srh.rinroalS.1, thtZTtiJ^f
that from hi.

of hit property *hTph*hII*'hlj T^ ' j •P*«k''>«

mother hfZito^i^Si^*fhi'>' '''"I
'""''''

name of hTAehtoT «SL -^ ^/ ""* ««°«™1
count, tendered ,rhina«.l"..r?t'' '^•

^^^^t^.S'SS^"
stances, of the <r™„f„.. .

'"* "reum-

Whelan ifiVtVi,'. *!-'*>.: 'M7. Reynolds
.
1" u. 0. th. 434 (bequeit to " W. R..
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one of my farming men ": them >.~ »_on. named W ft «!>.
'nere were two per-

B. a tl/j. '^ ^7 J- fly ehild£n;

J. if" .^d MD M "of'T"*r" '» " 8- M..
Hall"; held thai' the «™. "i*^,,"' •^•'«»"

ic«. and'Forei^"''B?b e*fe'..*° '!;''
" ^n-er-

formei^'whfti"'^^' bv'him'°K«'r
*" "">

in the will, exdud^d) IW.1 T„ 't
"'*

"S""
man'. Aid Sceietv 7 M«^' Jo"''''u*'

'• ^^^
rtheSeamau'.l'^'siie^'H-: l^J^'^^t '»
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A •pecial form of It occnn for wortU having in the Uw of inhenUnce a
precwe meaning, luch u " chUd " or " ton." In Coke'a day, the rule bad been
that a devise to a "ion ' named could be Uken by a UsUrd, if the ftnon
had been reputed by that name.* Uter, the rule aeemed to form that when-
ever a word of relationihip waa uaed. the law'« meaning could be overthrown
when a different sense clearly appeared from the will and when ther* were
no persons who corresponded exactly to the kws meaning. The individual
opinions of Lord Justice Bowen and others have in later times practicBlly
repudiated these two qualifications ; but the English decisions cannot be said
to have fully accepted this result; they must at any rate be viewed as a
developing series, and not as a consistent whole.*

on the hoDMt raprMentMloa of om B., the
dnfumaa, who kmw only o( the tomrar and
who nmr* iu n*in« to the tatMor oo the erro-Mou rappoeitiun that the tcMMor ha<l the
former »oclety In mind, were held inrafficieut
to cJre the heqneiit to the latter; the Heamau'i
rriend Society "rannut Mke, becaoM the name
•nd deicriptlon are not thoee by which they

jnntiec) ; IS13, WilkinMB v. Adan, I Vee. * B.
*?».«"; I«16. Beachcrofl ». BMchcroft, I
Madd. Ch. 430 (good opinion by V. C. I>lam«r)

;

ISSI, Fnuer n. IMgott, 1 Yoonm 3M; ISSS.
Blackwell i: Bull, I Keen I7«, ISI (Ungdale,
M. R. ;

" The word ' family ' b capable of n
many apnUcation* that if any one particular
conftmctlun were attributed to it In wiui, ther— r—• ~- ">~ ...uw uj wuicn iney couKmciiun were attributad to ii In willa. thehare erer acted or been known or deeiffnated ; intention of teetatoWwoSld 1« m^w fZ^ntW•od becauM the 8eamanV Aid Soctetv U the defeated then r^S-T inL^.i.rr.'T".i^??™'•ad becauH the Seaman'* Aid Society U theOM preclfcly named and dewribed Iu the will "

;

thU niling is crroneou, but may he accounted
for by the appafent rallance of the Friend So-
ciety claimant on the derlarationa of Intention,
which were a* rach clearly inadmiMible) ; I8«4,
American Bible Socletr v. Vntt, 9 All. IM (he-
queit of deposit In the - Dedham Bank "

; there

defeated than carried into effect") ; 1870, (Jrant
V. Grant, L. B. 5 C. P. 7S7 (devise to "my
nephew, J. O. ;

" there were two relations of
that name, one the son of a brother, the othet
of a wife's bnither, aiid the term "nephew"
was held not to b« uecessarilv restricted to the
former class of perw>ns) ; ISJS, Hill v. Crook.
L. R. 6 E. 4 I. ' "" """ *quest oi oeposit In the - Dedham Bank "

; there L. R. 6 E. 4 I Ado 885 aM <«...,«rn.j»Xu
exUlMl a lAiham Bank and a Dedham institu- approred The ^ftJ^i^i^iMASl!
tion for SaWnn. the latter mmmnnlv kn.,«„ „ J.".™ CH.i_. i"^^" ;!" .^~'" •PP'if^ " "'•«>"Won 'or SaTings, the latter commonly known a*
the Dedham Savinn Bank ; that the testator ha<l
a deposit in the latter, excluded ; the rullne
markedlr illostrates the impropriety of the
snpposed rule); 1814, .Mann c. Mann, I John.
Ch. Ml. 236 (beinest of all the net of the
moners, held to mean cash only, and not

notes, bonds, and mortnges).
« 1*07, Sir Moyle Finch's Case, 6 Co. Rep.

65a ("If a ffimat be made to a bastard by the
•iraame of him who, as is snpposed, be^ot him,
it is good, if he be known by such name ; so If
a remainder be limited ' Rich. Alio Rich. Mar
wood," it is (food although he be a bastard, if in
Tulgar reputation and knowledge he l>e known
by such a name ") ; 1737, Rivers' Cane, 1 Atk
410 (devise to " his two sons Charles and .lames
R. ; though Illegitimate, they were given tlie
estate; "auythiiig that amount! to a^sionar/o
fwrsoflx! is sutHcient").

* Kmiland: 1778, Green v. Howard, 1 Bro.
C. C. 31 (L. C. Thnrlow, refusing to apply a
bequest to "my own relations" to include
second cousins: "The sense of the words, as
axed by legal authority, is not to be altered by
the language held on auy occaiiion by the tes-
tator, or by his Wiavior ") ; 1800, Cartwright
V. Vandry, 5 Ves. 530 (a testator had four daugh-
ters ; one of them was illegitimate, but at the

mate children, liecause the terms of the will were
held to describe them as such ; the absurdity of
the doubt in this case was that the parties ha<l
been formally marriwi, » ut the wife was a de-
ceased wife's sister and the union technically
illegal): 1875, Dorin v. Dorin. L. R. 7 E. * I.

App. 569 (power to a woman to dispose of prop-
erty "amongst our children"; the testator had
two illegitimate children by her, then marriol
her, made this will the ihiy aflwr the marriage,
had no other children, and treated these two as
his

;
held, that " children " was to be interpreted

as "legitimate children" and could not be ap-
plied to the above children; a ruling which
shames common sense, and, to the perversity
of the English law denving legitimation hy sub-
se<|neut marriage, a>lds the harshness of pre-
venting the parent from supplying bv will the
deflcieniies of the law) ; 1878. Ellis «. Moustonn,
L. R. lOCh. D. M6, 340 (Mallns, V. C, applied
the rule, summing up the authorities; only
where no legitimate children appear can ille-
gitimate ones take under the term "chiMrcn";
as to Dorin p. Dorin, mpm, he admitteil that
"in common with niont persons, it is a re»nlt
which aiirboily may regret ") ; 1887, Re Horut-r,
L. R. 37 id. 695 (bequest to " my sister Charlotte,
the Wife of Thomas Homer," and after Iicr

death "amongst her children"; C. was onlv.:_ \.\.~ il
>'B"""'"K', "ui. tu. ine aeain "amonest her children • C was onltime this was known to none but himself; L. C. cohabiting wiS -T. H.. is the testator knew

of relutant on"- ^T±^1^^
"
'"' .'^°"'" phildren of C.

;
"you are to ascei^uZ ^-t

nLl. mi. ™r ' " "^"^ circumstances in which the testator used the word, which yoiimade this ruling an outrage on the name of find there"); 1890, lit Jo,lrell, L. B 44 id S'>0
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h.W th^ th.« Wor-o ittiTcM.'/""-?

'

- the dMgh-

d-i. bB»Tb™h.;Fd«vrJ'?''. *'"
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b. i»d *y^^t,u^i^f!t'^^''Jfi "»•

tb« h; C-3d. « tte «!r""'«r»' •»<«

jb. M.«dith hrttiis, wil'&sy^"' '"•»

*• qaotition a./. | MaJ^ MJ^ ^^ "*
Btar«u, 4 John fli uailLl "•• Thoiuw «.

proof tbat the el>^m..>
^;*™'B« Tbomai," on

«>. uyn. of. F»''P,Jy.5,;2''«f ,8-";««l V

?Ki^i\St.rS^pi

^ntitodSfrr'"'^^''^

of Edward VMi, J?i;ilin\i"^h'Z"''^ *""
•aeh pemn an E. W of L h„; i w "• "»

^^i J W 'hS tin" had b«i, a brother
".only c.ll«rE,''w'. «°d T-Ji^^hiir.i.
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the evidence the dewriWUn.; !^ '
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'i''
""" "n
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(2) In dMiU and eontraeU, Um tnuliticMwl rok finds oonaunt and dominant
application in axeluding the matnal lUndaid, t. «. the agiwment of the
jmWmi thtMMlvM upon a spwiial lena* for their word*.* It haa been ome-
times, in early cases, allowed to exclude even the local standard, t. t. the
u$ag€ of a trad* or loealU]/?

The liberal rule, on the other hand, is to-daj conceded, practically ever)
where, to permit resort in any case to the utagt of a tradt or healit^, no
matter how plain the apparent sense of the word to the ordinary reader ; and

US (lb* H -itai Mag wlMthtr " coNm la luU{ " aad " ««.t lalf " oT a Io« j •'iU diwm.balw niMBt nonilaaryhagoraeabtcaleam- PtaacMoftlMcaw h«lit aot loalwr IbaNnlar
1^. ih* local HMf* watadaltM, bat aot oMMlag of "haK" fiom In •igaltetiS^

Bard. J Abbott, C. J.
: "Thai mM of aridaaca Sipil/aboal tUa imtriJim ") ;W^BroTa

li of too dangajoaa a aa«Ma to ba lalM oa" ; r. gcaaaaacaw .. 115 uHT 71 N. #. lOM

batwaaa a maichaat awl a eapula la the Afri to ihow that tha Inaaa waa iaddaatal oalr to iha

D 1?* .l5°ff .'„ '**""''>» ,»!» iwoeaaito, itaM. aot admitlad, axeapt for tha panwaa of
Ro^fa. B.. ralad that "aYidaae. miaht £a adrnta- . lafomia* tha luttamMt): IMS. VlSab! .'

aiUa to prova thair aMMlag. aot a thii partle- Matthawi, I7t id. IM, S4 K. K. 79* (ialaaliua

k J!^ •?'
Ml!,*

' <"•"!»« "WMlBf a paftywaU raMrt^ioa aatabUshad by a pri..r

StS. Tfoopr Union !»•. Ca, SS N. Br. IS*. 140 di«.) ; IMO. Abraham r. R. Co., 87 (X*4M, 80(n»i^poU«);
^•"'i%"' .«•». Balfoar P»c t«t (coarayaDc-. "for all l^itimato »i|.

». Fraaao C. < I Co, lo» Cal. S«l, 41 Pac. «:« road parpoMa"; partiaa' aadcntudiaa •' st
(gaoaial priacipla aapliad to a eoatiact) ; 1900, thia iaelad^ha pnrpoaa of a botal or Mtiaa-Ada«a o- Taraar, M Coaa. 38. 46 Atl. »47 hoaia, Meladad) ;T8*ri«rtl Matioaal Baak 'f
(" Mw aad aa^ral iraproTanMnu." ia a pataat Naahrillc v. R. Ca. — Taaa. — , 46 8. W. 313

*°VI!2r 5?^ •'»«'« to ba ihowD by matnal (proniM to ma boada to par "for tha floatina
BBdarMaadiaa to iadnda hrtar inTaaiioad : 1 8*7. &ht •mdimI h* nk«k» »r ^Z^X!7. TT^i..?
HarriaoB *. Tato, 100 Oa. 389, U
(aolaa forlida to had ; tha nartiaa'c
rxcladad, bacaaia ao ambjiinitr appaarad)
1901, Ralya r. Atkina, IS7 lid. 881, *IN. E.
7I« (coctraet for tha aak of a patant ; eoUactinK
tha aathoritiaa; tba partin' oonatroetioB it ad-
miMibIa if tha larma ara amUnuu): I89S,
Hamdl r. Wooda, 94 la. S4«, U N. W. 73J
(" Whaa tha hugnafa of a gaaraataa ia not ao
^iM^m BM •<& lM«lt»A*A 1*_ I • t. a

83, 1 7 Snpi 488 (dicamataacaa mar ba oooaaltad
" to csplaia amUfpiitiaa of Jaacriptioa." bat not
" to control tha coaitraetioB or axtant of d«viMi
thareia "I; 1908, Dannii v. Slyfeld, 84 C. C. A.
590, 1 17 Fad. 474 (an optioa to ihip "aar or all
of thia lombar." not allowad to ba mada an, ; 1

..a ^a- -• » »««™ui»» wiiutw oi loM lomoar. not auowao to ba mada an

„ 1 ".i°
'«>ol<«»» iu meaning conclnsiraly, obligatioB to ihip aU of it. by tha partiaa' noder

parol arideaca b admiaribia to •how tha drcnm- ata^ag) : 1908.'^Oeaan l 6. CaTXn. In.
taneaa ... to tha end that the Intext of th. P» laT v^ mma /.»ii^ .. Z^J'^TTT"taneaa ... to tha end that the Intent of the
partiea to it may pruTail"; collecting the an-
thoritiea); 1891, Oooda v. Riley. 153 Hmi. 585,
88 N. E. SS8 (qaoted mie, f 9469) ; 1893, Ray-
noldi V. Beaton. Rnbber Co., I«0 id. 940, 945,
35 N. K. 677 (" When the deacription of graated
piemina is clear, extriuic evidence ia not
admiMibIa to control it ; bat when it ii uncer-
tain, aacb evidence may be reaorted to, and the
acu of adjoining owoen ihowing a practiotl
coMtmctlon adopted and acted nuon ara of
great weight") ; 1899. VIolette r. Rice, 173 id.

83, 53 N. E. 144 (evidence of a particnhtr lenie
of word* by particnlar partiea, not admitted, to
determine the leute of the wonl " gervicei " in a

Co., lit Fed. 883 (applied to mariae inauiaooe
contracU); 1898, Owaa v. Haadarwn, IS Waah.
39, 47 Fac. 315 (tha "waat half" of a lot i a
•pecial alignmeat, ai shown by former trann-
actions of the parties, axdadad). Compare th<)

eaaea cited u—l, | 3485.
* 1858, Sinworth v. Mchtyre, 18 111. 136,

139 : 1884, Allen v. Kingsbnry, 16 Pick. 238
(deed calling for a boaadary " to an oak-tr«e
marked, thence on the hei's of J. K. to another
oak-tree marked " ; the commissionars' practice
to follow a cnrved line conforming to the con-
tour of the land and marked by monnmentu,
excluded ;

" evidence of oaage is never to be
received to overturn the clear words of a deed

''

, Ins. Co., 3 Wash. C. C. 7, 10
thMtnc^contrart); 1900.Menap.i>.Ro«!nthal, 1807. Winthrop e. Il . _ _
i^tiii™.. Ji. m" *^' (parties' conduct or (•• usage csn only be reaorted to whan the law
admissions, receivable only when the meanins Is doubtful and nnsetUed ") ; and the early Enc
of the contmct IS doubtful)

; 1890. Hartford f lish cases cited aate, f 8483.
"""""'' ^

M. Co. V. Cambria M. Co., 80 Mici. 491, 45
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P»e effect to the plSntirl I-lf'
*'•«''''•«' to
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only settled instances are those of a secret cipher," and of the designation of

a party to a deed by a surname .nisused or misiipelled according to the ordi-

nary standard.'* The reason for tliis hesitation is twofold, and is appreciable

enough. In the first place, the existence of a special trade usage is much
more credible and more definitely provable tlian a special usage of the par-

ties to a specific transaction ; the use of a regular cipher-code is almost the

only instance of a tangible usage of the latter sort. In the second place,

the parties' mutual " understanding " as to tlie sense of particular words or

phrases is perilously akin to an "understanding" that certain terms not

written shall prevail in place of the written terms, and tliis would be plainly

a violation of the rule, already considered {ante, §§ 2430, 2442), against

"varying the terms of the writing." Hence a judicial tendency to confuse

the two rules. But neither of these is a suflicient reason for erroneously

stating the present principle {ante, § 2462). Bather let the principle be
acknowledged that the sense to !« enforced is the special sense, if any, which
the parties have fixed upon ; but let there be the most convincing proof that

they have distinctly and mutually so agreed, and let this process of inter-

preting their actual words not be made a cloak for evading the other rule

against substituting their extrinsic for their written terms.

It may be added that the same considerations often apply to interpreta-

tion by the special usage of a trade or locality. So far as this usage merely
interprets a particular word or phrase existing in the document, the present

principle permits this (as indicated above). But so far as the usage endeav-
ors to intrude into the document, or set up in rivalry with it, additional

terms, it may violate the other rule against varying the written terms {ante,

§ 2440). The precedents, therefore, under that and the present rule are

sometimes hard to distinguish.

§ 2464. UMge of Trad* or LocaUty, when to apply. The usage of a trade

or locality or sect or dialect being always eligible to supersede the ordinary or

popular sense of words {ante, § 2463), it remains merely a question for the par-

peciflcally deicribed" in the schedale, ud
that the buyer tberefoie wu not entitled to the
eren acne). Cue* cmira ore cited <ii^ni,

note 6.

For inttancea where the partiee' nndentand-
ing ii allowed, there being an " ambieuitr," aee
po./, § S«6i.
" N. Br. St. 18«1, c. U. f 3 (a telegraphic

word or term agreed npon "as meaning
between them some other word " etc., or ai
having " any other than the ordinary or ap|)ar-
ent meaning," ihall be taken " to be the word "

etc. lo agreed) ; 1899, Henn Tobacco Co. v.

Leman, 109 Ua. 428, 434 S. E. 679 (" U. K." in
a contract, allowed to be explained, because the
parties agreed " these letters should hare definite
meaning as between themselves ") ; 1 90S, Powers
r. Com., — Ky. — , 70 8. W. 644 (military
officer's telegram, "all right," allowed to be
shown by him to have a special meaning ac-
cording to a secret code previously agreed
npon).
" 1896, nicks V. Irey, 99 Ga. 648, 36 S. E.

68 (a grant to " Pulling " ; deed from
the iaentity

I89S, De Cordova t>. Korte, 7 N. M. 678, 41 I'ai

. „ , Pnllen";
of persons allowed to be shown)

;

SS6 (that the grantee's name in a deed, being
" H. K." ; was used to indicate a partnerahi))
doing business under that name, allowed tu lie

shown); 1815, Jackson v. Hart, 12 John. 77,

84 (h State Und patent being in issue, " parol
evidence would be admissible to prove that
' George Houseman ' and ' Geoige Hosmer ' are
the same person ; but certainly it is not explain-
ing a latent ambiguity to prove that a grant tn
' George Houseman,' n real person, was inten<li'il

for another person of the name of ' (ieur m-

Hosmer'") ; 1893, Marmet Co. p. Archilialcl, i'

W. Va. 778, 788. 17 S. E. 299 (corporation < -

tracting by an assumed name) ; and adilitii .»!

instances cited poil, { 8529 (prusumption of

identity of person from identity of name).
Compare the doctrine as to a 6i// or nult in a

flctitioua or wrong name : cases cited in Amos'
Cases on Bills and Notes, I, 347, note ; ib. 428,

note.
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sons, little difficulty can arise- the ,1 ^ * »' other circle of per-
ajleged should be in^.cta::::;t,:L."^^^^^^^^^ "'

^"-^ *he specialX^
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parties is not a memW of the LXt „,? " *"^ ^^en one of the
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here the real doubt, if any, apparently involves the question whether in

point of form (ante, § 2454) the terms of the vote or other act have been
sufficiently embodied in writing.

Whether a usage, instead of interpreting the document's words, introduces

additional terms into the transaction and thereby violates the rule against

varying a written transaction, is a different question {ante, § 2440), as also

the question of implied contract whether a usage has been so adopted as

to form a term of the transaction.' So, too, the question must be distin-

guished whether and when expert opinion may be availed of to prove the

technical meaning of a word {ante, § 1955).*

§ 2465. PartlM' Ifntnal Understanding ; Identifying « Desortption. There
is no reason, in the nature of things, why the individual parties to a trans-

action may not employ words in a particular sense, irrespective of the

ordinary or popular sense ; because what we are seeking, in interpretation, is

their actual standard, and the popular standard is merely taken provisionally,

as presumably theirs {ante, § 2461). It can thus be, in theory, only a ques-

tion of fact in each case whether the parties were using a specicd mutual
sense. But in practice two rules intervene to obstruct the simple applica-

tion of this principle. One is the rule against varying the terms of a

contract by setting up other terms in competition with it {ante, §§ 2430,

2442). This rule makes it often difficult to accept the parties' understanding

as a source of interpreting the written words without virtually substituting

extrinsic terms.' The other is the supposed rule against disturbing a "plain

meaning " by any other meaning, or, as sometimes phrased, against using

extrinsic evidence unless the terms are ambiguous. This rule, as affecting

the present sort of data, has already been considered {ante, § 2363) ; and its

policy, though unsound, is often deemed controlling. But, assuming these

two rules to be not obstructive in a particular case, the general principle has

full sway:

tioD, to particnlar penoos, M when the initUl
only is thereon marked, may be made by the
proper tribunal, bat not by a board of ministe-
rial election officers); 1868, I'eople v. Cicott,

16 Mich. 283, 308, 309, 317 {contra, on the first

point; but Christiancy, J., and Ooolev, C. J.,

approve the orthodox role ;
" it has the merit

of harmonizing with the roles applied to other
written instrumentfi, wiiich I thmlc is no slight
recommendation ; it is always objectionable and
mischievous to la^- down different rules for
classes of cases which all come within the same
reasons"). Compare the application of the
Opinion mie, ante, § I9)i7.

* The following mling illustrates the distinc-

tion : 1892, Richmond & D. R. Co. v Hissong,
97 Ala. 187, 190, 13 So. 209 (custom of brake-
men in conpling, as varying from a rule of con-
tract ; not available unless acted on by both so
as to alter the contract).

* For otlier rules as to the mode ofecidtneiog
a usai)e,»ee ante, §§ 379, 1954 (nnmlicr and kind
of instances) and § 2053 (number of witnesses).

* The following rulings illustrate the dis-

8490

tinctioD : 1840, Doe r. Weheter, 4 Perry k V.
870, 274 (deed of land "with the apporte-
nances " ; a certain lot was an appurtenance, but
the orijginal otter of sale had expressly ex-
cepted it ; the purchaser's admissions, after the
sale, that he had not bought it were excluded

;

"this evidence went to contradict the deed,
not to apply the words of it to any particnlar

thing"); 1872, McCormick v. Hnse, 66 III.

319; 1876, Black v. Bachelder, 120 Mass. 171

(advertising contract, " payable as convenient "

;

an understanding that this signified "payable
after sales made through the circulation of the

advertisement," exdn^d, as a " construction of

the contract in direct violation of its terms ")

;

1903, Trustees v. Jessnp, 173 N. Y., 84, 65 N. K.

949 (contract to make " a roadway ; "the parties'

understanding that the roadway should be of

wooden piers, not a solid embankment, excluded).
Similarly, the parties' understanding cannot

avail to evade the effect of an obligation in point

of law ; 1843, Brockett v. Bartholomew, 6 Mete.

396 (whether certain payments were applicable

only to the rent of premises).
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thirdly, that no such card had been 8«Wfi?
^' '*°''*" """Id apply. SunnoT

had been de«,ribed verbau7an¥^nSt".^HT*. '"' ''^ '°'-' "^'^-f "n/S«o described. Such eviden'ce aa^ J^J^*^^ n^'.^^'lu*"*
'"^ •««««« *» «-ert t «the aid It affords in fixing the meanino.^^^ .f°'

*'"' P"""^ >* «»'tain^ but f^
contact. The «»„.e confideraS'XrSS^^rr^J^^^ »' «« -Sin
tent for similar purposes. The term <hL^ «"^ence offered by the defendant comne-
applied The «P«^tion. of STp^tS i^t"fH^'^V

"'^"'«' 'o be pic«X
vehicle by which the publication of the b!^.^!f. J ^^ "**"* "^ » description of 4eof the disposition he ?ropo«rf ^11^: of"heTh:^:^ *°.'' '?'^' »"<• ^^ ^-u^t
the sense m which it was to be an '^iveruiiLgiK't.'^

' *^''"°° °' «"» "t""' «"<i

i« general L^i oT'^ti^^'L™ 'cS"^.'::^
^-•^^r.^ ''^^u'lrte

^Bl.fe

ion /.I 11.1 '***• Doe ». Pitt. I All V n.

S P ^sno ,.. 1
'7""^'' i-- Sams, 98 Ga. 397 25

«ed%Liref ."."h"^'^
"' "• "f»"K

Mich.%58 267 M N ' W ST? " ^"'"'' »«
"block R". .k ».t "• "* (mortmite of

f'^tZ <i,^n '.^ ™<"tga«o, told Z^Jort!

« w Show their usage as to the term

3491

son r. Goes, 13 John 518 wiruTk '.?'*' J«ck-
the granted, as well „ *f*th„ Ti?*

'*'*''"'' <>'

most generally sn«»kn^n«!*it """8 K""****.
a latent amKm^efn^^P^M T" "''<«* »'
dehors them^ ^It ran'f Z'' f

''^ '""in'ony

« «»tricte.f?o"'thi'.™"gr
c1jl""oVti-""'P
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local object, fully known to the parties but unknown to the Court, and
in every such case it is obvious that " the words used must be translated

into things and facts " ; * the parties to the deed almost always use terms of

description which are peculiar to themselves.

But the universal application of the principle to contracU and othtr

doeumentt has also gradually been perceived. There is no transaction what*
ever in which, for some idea or other, the parties do not use words in a
sense of their own. Having themselves locked up the idea in the words,

themselves must furnish the key to unlock it The antiquated notion (jpoH,

§ 2470) that a document must be construed solely within its four comers, no
matter how puzzling the problem, served for a time to retard the full appre-

ciation of sound doctrine. But it was well settled by the middle of the

1800s in England; the case of Macdonald v. Longbottom, in which "your
wool " was to be interpreted, served to mark the period of full conviction.*

In the United States the principle has also received ample sanction and
illustration.'

nplication of the deicription of puceli miut this caae really rats on k miaapplication of the
.1...,. k. ^.A.k„ ..,:j..«. „;.-.—r.>'i. ,ca<, ' principle of § a466, pott); 1859, Macdonald v.

Longbottom, 28 h. J. Q. B. S97, I E. * E. 977
(pnrchaie of "your wool"; a prior conrenta-
tion admitted to interpret thia phraae aa n«ed
by the parties; L. C. J. Campbell: "Where
there is a contract for the sale of a speci6c
subject-matter, oral evidence may be received,
for the purpose of showing what that subject-
matter was, of every fact within the knowledge
of the parties before and at the time of the
contract"); 1859, Symonds v. Lloyd, 6 C. B.
K. s. 691. 696 (" In order to ascertain the inten-
tion ottbe parties, it is necessary to loolc to
that which was the subject of the communica-
tion at the time or which was i^rwards done ");

1859, Mnmford v. Gething, 7 C. B. h. s. 305,
331 (contract " in consideration of my entering
your employ " ; the circumstances and under-
standing of the parties were received, showing
that the employee was already a clerk in the
employer's warehoube and had now additionally
been employed as salesman to take the Midland

Jwayi be made by evidence atiuntU"); 1897,
Salmer v. Lathrop, 10 S. I). 216, 73 N. W. 570
(facM to identify a grantee " 1. C. McDowell

"

with one " Thomas C. McDowell," admitted).
* Holmes, J., in Doberty i;. Hill, 144 Haas.

468, II N. E. 581.

1778, Cooke v. Booth, Cowp. 819 (whether
a clause " under the same rents and covenants

"

should be construed inclusive or exclusive of the
clause of renewal ; Aaton, J. :

" As there have
been four successive renewals, the leosor himself
has pat his own construction upon the covenant,
and therefore is bound by it") ; 1816, Birch v.

Depejrster, I Stark. 310 (contract mentioning a
captam's " privilege " ; conversation between the
parties beforehand, admitted " to show in which
sense it was used on the present occasion ")

;

1831, Smith t;. Doe, 3 B. & B. 473, 597 (marriage
settlement containing a power to make leases
which should include " a power of re-entry for
non-payment of the rent" ; the issue was whether
leases made in allej^ pursuance of the settle- ,,_

ment were valid, their powers of re-entry being district, anrf that "your employ " thus appfied
iiot absolute, but conditional on extension of
time for payment and on inability to distrain

;

held, by a majoritv, that tin nsnal and accus-
tomed form of the leases of that estate could be
considered in construing the clauae in the itettle-

ment) ; 1839, Doe i: Benjamin, 9 A. & E. 644,
653 (whether a document agreeing to " take a
lease " was a mere agreement or a present lease

;

Coleridge, J. :
** The Courts have come to some

inconsistent condusiona in casea of this kind;
but from the main body of them the principle
results that we mast look to the intention of the
parties, and that by considering the terms of
the pKrtiuular instrument, with rehrence, I agree,
to the state nf facts existing at the time ")

to the latter service only ; Erie, C. J. : " [It was
admissible] for the purpose of showing the cir-

cumstances under wnich such wide words were
used, and uf applying them according to the in-

tention of the parties ") ; 1900, Bank of New
Zealand v. Simpson, App. Cas. 183 (Macdouald
V. Longbottom approved) ; 1902, lie Huxtahle,
2 Ch. 793 (bequest of 4000(. to C, "for the
charitable purposes agreed upon between \a "

;

testatrix' agreement with C, admitted to defiim

the charitable purposes ; though not to establish

that the income alone waa to be given to sucli

purposes).
* Compare the cases cited lupra, note I

;

1895, Solary v. Webster, 35 tia. 363, 17 So. 64fl

1846, Smith b. Jeifryes, 15 M. & W. 561 (sale of (liond reciting the settlement of previous clainia
"60 tons of ware potatoes"; there were two identification of the claims, permitted); ISW,
qualities, "Regent's wares" and "kidney Maynard v. Render, 95 Ga. 652, 23 S. E. 194
wares," and the seller offered to deliver the ("cords" of wood; mutual understanding uf
latter; the parties' express understanding that the length of a cord, admitted) ; 1899, Kentucky
'• Regent's wares " were signified was excluded; Cit B. fc L. Aaa'n r. r^urence, 106 Ky. 88, 49
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§ 2466. IndlTidnai Partr'a Mmmni /i\
person takes part in a bUaterala^'A l^,-*"* "^V**^- When a
.h«e_he must accept a comnl stanJa^ ^ " '"

T"**
other persons

mcUvidual standard of meaning (anHmn 7^^^' "^"^ *" ™'°«=« ^is
entitled to charge him with the c^mon «tand^'' °*Jf' P^''^f P-tiesare
cussed and worked out as a general prindpSfoft^ju^t^"

'" '""' "«« ^-

84 Fed. 895 .g^mea 'to Kh^"*^'*'
.^. i.1KoS '!IL-^"' ""^.^--

conver^tU adnSCS "S'l^^J'S^-J ,&
fitahI62,44Pac 7'I^(i'I.?''**''

"• ^"'•'' »»

inW b; .^^b,'»J!?? "•npUn.gfrom
thipartlL .S5 toTow'wt^'!!!''"

°'

no /Hr Y . ^ '^''"> '** Maa«. 338 4.1 M p

merely an •pplication of th. t^i .
*^- C- "

object, and STv be «hnw„ ht 7u^ !° * "P~'*<:
of^e pTrti^^ 1897 rir^t' 'r* ""^'"^i^g

thiM of ind.bSj„isrJX.^i„ri''t'r
exact amount, admitted) • IMS Pfli/

^ ."""

Co,«a Minn. 536, Mn'w ,018 ffn?
"• '"'•

canceUing a ooliiv «„ ' J.^ 2 * (""loraement

brance. " in a w«»«"LZ..f^'..T°«l "««>•
V.

believe the "^^.-rap^iS"^ '"^V ?J*«J^

'• freight and^n^/il^'f,"''"?' *" •««* «
coneilered for'Tto™r„?„J^Jk ' "'*'>r'»"«»
i-g)

1 I877.'BwT£^"^f tsVs M z^**"-"">«• of a resael " thJ^^v »;.'^ "• ^ (imm-
vewel U at BTker'* I.^^;.^ V* '?.""fended while

them»elTe.."wa.X%r.^S^^.'° *•"? l*""**
word,, iSd tC fheirt^r ,""f

'5'«J'>g the*

Miller, 97 Wii. 3«) 72 V W «Q !^*'dJieim ...

"jccount of B.'WdeL'^hS^MnSS;°f

.13:'' '.
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»Ut«. Now Tamatw fulfilled the promiM in one aenw, and in tiM tenae too in which
be intended it at the time ; bat not in the mum in which the garriaon of SebMti* actually
teceived it, nor in the lenae in which Temures himielf knew that the garriaon received
it

;
which laat aenae, according to our role, waa the aenae in which he waa in oonacienoe

bound to ha?* performed it."

The principle is applicable, not only to deeds and eontraeU} but also to all

bilateral transactions, including noticet and demands*— though not of notices
having a purely individual significance,* to which rather the principle for
wills {pott, § 2467) would apply.

There is, however, a qualification to be made. The person using words is

to be treated from the point of view of the reasonable man, not only in
determining the actual tenor of his act (ante, § 2413), but also in interpreting
it. As a reasonable man, hp must be charged with knowing that the stand-
ard to be applied is the mutual one, because he has willed to take part in
a bilateral transaction. As a reasonable man, however, he may have good
ref>' .<n lo believe that the specific mutual meaning— ». e. of the other party
as well as himself— is one thing, whereas in fact it is a different thing.
The common instance is that of a ndmt eorretponding to tun objeett, one of
which is signified by the one party and the other by the other party. Here
each party is entitled to be charged with only that sense of the word which
under the circumstances he had good reason to believe was employed by the
other party. As in the " Peerless" case,* if the seller is ignorant that there
is a second " Peerless," and could not reasonably be expected to know it, he
is entitled to be charged with the « Peerless " in his own sense j and so of the
other party

; and thus, the senses of promise and cionsideration being differ-
ent, the contract fails. But if the seller had known of the second " Peerless

"

* 1897, OamUe r. Mfg. Co., 50 Nebr. 463,
69 N. W. 960 (holding that a buinaii-habit of
an indiTidoal mast m actnallj made known to
the other party) ; 1896, Rickarson v. Ini. Co.,
149 N. T. 307, 43 N. E. 856 (pien-iiea "known
a* 160 Matt St" inaued; it cuntained two
boildinga; the insnrer'i teitimony that he in-
tended to insoie only one, correctly rejected

;

bot the Conrt did not point oat that sach inten-
tion would hare been admiaaible if it had repre-
aented the matnal andentanding) ; 1903, Batte
ft B. C. M. Co. V. Montana O. P. Co., 58 C. C. A.
634, 121 Fed. 524 ("tailinga," in a mining con-
tract) : 1897, AnderKm t>. Jarrett, 43 W. Va.
246, 27 S. E. 348 (" the old fence " between F. and
8., agreed npon as a line ; the defendant's inter-

Sretation as to which " old fence " waa exdaded ).

>ther instances are cited mUe, {{ 1967, 1971, in
connection with the application of the Opinion
rale to proof of a party's intent.

1837, Lawlees t>. Grogan, 1 Dm. t Walsh
53, 64 (L. C. Planket :

" When a notice is relied
npou for the parpose of forfeitore, . . . [it meat
appear] that the intention of the Undloid to
insist on the forfeiture, and the information as
to the facu which were pecnliarly within the~ >u<, A^>m wuicu osni pecBuany wunin we alleging that the defendant
knowledge of the landlord, were folly bronght ship, and that no cotton was
•"i"?" I.**" '™^* ".' • '*^^< ^^^' " *• ^°' »h;p.was held good). Comr
46 la. 109, 1 1 1 (whether the phuntiff conductor of tUs case in Holmes, Com'

was negUsent in mnniag the train over a weak
bridge ; the sense of a notice receired by him
from the superintendent was held to be, not
that which the latter meant, but " what did the
diapatch mean when read by the conductor in
the light of the surrounding circumstancee ").

» 1 803, Holsten v. Jumpson, 4 Eap. 1 89 (trover
for househdd fumitore, taken by the defendant
on execution against the phuntiirs mother, and
claimed by the phuntiff aa her own; the de-
fendant haThig put in a written demand by the
mother for aU the artidee " belonging to her
which had been seised," the plaintifr was al-
lowed to show that this demand "was made
of the eifecu of the mother herself, and were
not tboae for which the action waa brought ").

* 1864, Rafflee v. Wichelhans, 2 H. « C. 906
(the plaintiff sold to the d 'endant cotton to
arrire "ex Peerless from i imbay"; the de-
fendant refusing to accept, it appeared that
there were two ships Peerless from Bombay,
the plaintiff meaning the one to sail in December
and the defendant the one to sail in October,
and neither apparently knew that the other
meant a different ship ; a plea by the defendant

defendant meant the October
n was delirered from that

Compare the explanation
. Common Law, 309.

MM

alleging that the (



interpreted by the'Sd'v'Sl JlSd' ifli!!"^.
A unilateral act may be

after resorting to the ordinary «^iof l!J
«<=»»' («'•'«. § 2461) ; that is.

for provisional assistance. we^« stmI.TmIV"'^ ""' '"^'"^''^^ °f words
dividual „»ge. if it apperJhait^rSffi'^.r

'''''"* "" *''«'« ^^ '»»« i-
« the typical and alS«t the onTy kstenc!T T '^' °'^«"- ^he wUl
ofthet^taeorUthereforetobeth^i^clr^^^^^^^^

mind thu there i« . distinction between Ihe fw„ .^* "^ !' ''*™°« ''•«'»"y to bear in

3„r."' ."•• *""*»'• -^^Cinrif oJ^y'T'th/ 'f-'™'-"'*'- Tife will i. the

^^^^^r^^!.-^;^^^ ^Only two particulars need
be sought in a usage or A«5rt of /k!V :

/«>/'»« "^'e of the words must
attempt to ascertJfthe momenla^'er :^S " '' "°"'' ^ '"^^^'^ ^
occurred to him. Hence. alZ^h all t^" ""T"*"

""^''^ °^^' h^veaimougb all the circumstances and utterances of

?^SSSSfS^i^:^^
r-—~- «« aunw oi mooer, ' tliu oa

vuwga >ae matt one
^nno. .how hi. integT^JThl-rr;naaonable ooe; ; c/. o . iimq ir-i- ,,—

'

"• Miller, 107 Mfch 51 ilV^lfT? >"«• Co-

readiBj

•«h^U>- lo-hoe drill.%; ,M2 h'^'In.. Ca. 1 Samner 818 rin . ^' '*•*«<• »•

Storr J., „i«, th,t if Neither ^TkSil^i

"Xeiri^ . llSfVi? ""^ ^""n " Smith'^x^iM ); 1888, Ck>blet v. Baechr » a:-. «?

the word .„'c3:2?'..''--^-t-ti™.^of

the te.t»tor b} the woid

;j;;;;s".."^^'^i^-;*~»»-c. the word • mc3^.."„^, ;

ifeient meuing in the {J^niii >'^ ""»»» ' model. "V 1^,"'r:;J Z?™
ruled th>t if 5J.l..™.!T"'.P'«e»J P»»b. Chnn^h „ M.Uln.Z' ,1'S' reformed

„.--'.??«• Ko" »• Charmer. M L« ,«. ....
P^b/friu, ChuihVno^k' a™J.r"'~'

larr w.»T J .
""". ** »<»">d, sod
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the teautor may be searched {port. J 2470). aa foniiing a maaa of daU inwbch the habit wiUappear, yet no 'one «ti.»nce c^ I em"^^ „ th^jole and decu.ve embodiment of hi. n«ige.« (5) The Urn, of the «Z m^!be the time of the will', flual «u,ction ; for the will is in fact a sSuTel

« in effect left with blanks at the time of execution, any sub«janentd^nment is virtually an addiUon of term, to the wiU not ai SZ

cation If'TSi""'"
'"*?• ""^'''^ ««"t»ntly operate to obscure the fuU appli-cation of this principle, must be distinguished. (1) The rule against dis-turbing a pla.n nuaning (anU. §§ 2462-2463), so fir as it is recS w Ucourse prevent the resort to the testator's individual meaning* (2)S

t^/J^SJl nr^*",^?'"'"^'" "-^ ^"''""'^ <^'' § 2471) opeiites to limitthe sources of investigation to some extent (3) The ignoriTg of the rule

occupied by S.jr gindiughter"" ire we« d,^ ^\L^a '5'/'^? "•">•/• • J*~br

Ave «.id.„ce.. two of them o»i"Tcnpied ,^ TXj ^pe^tc tfrliSr^^ "' ^^''
the penooi mentioned; the Mrivene/i tentf TnLfuff .i . i '. '?^.'^**°8 '*«»'°»
mony • to •' whM the tettMor «id .bont th. l.S^!!?T ' ^^P"'?', a biU wae 8led to
two cottage." ww excIndeT^ L r Jrli ."""J"

them and order the trut'i adminiatra-
fc.U

:

••T^wJ"ot "nSn^S 'to an^iqai^iZ d^ '°L"'t'hli"""*
"' ^T" ^"^^ '» '"^

the meaning which the telutor"D» 2B«d Mj«i.i? iLlur'P""•"''''•!" "' *« 'onnder'.
to the espi««ion -hie two^tJ«-"'h.^i!^ 'T^S^u'*"*' "" l"""* »' theology wm ex-
calcnlatedSobriSg on^i a.Si«?^hichcolM '^'

#'''.i!l'?r?''? '^ «'"' i"«'#S^ ^nt .".

not be •dmittible*e»idence.^rr;Jari to hU wM^ ^l 'fe."'!^"=»l '*.'"*• ""»''• "ct to
totention. in maliinK thrWm i.I2S2ti« „1 !i! L"''"^'* °"5*l' ~"* *>' »''• "««• o' that
the Unguan ofthe will it»U "') ^S^tt fT ' *" ^'»'«~; ^y « majority rfSe jndgST

laiationa of intention.

M.tii"'; ""S?* '• *'"'"•
f- R " Kq MS. sso

J?,!r" ;?' ? "7 "^'on "d «<rtite eked
Cleore Conrt"; tfie testator had bought addi-
tional land^ .ppnrtenant thereto, between the
executioo of the wiU and his dMth, and theMwere held to pa-; MaUna, V. C. : <• The qiT
£^l"i°? ""^ "?* "*"» •»? ••»» "»»• whenbe made hia will Kh» wk.» _1. 1 . ...

poor Indicial treatment ; few the opiniona tLnih
lengthy aje pb«:an, and aoeh istW confuaiSn

•ettled no principle, and eren ito actual tenor
haa been Taifoodyatated by commentator.). A
HH'^ilSf H° 'J? P""i?^ '" »»•• following

^.J^^w'U""."'^' "• Thatcher. 139 MaM*

ixad Agento of the Home and Foreign MiHJon-he m^e hi. «S^, bS, wSit^^To^vVh'^ '*^.i^.'* ?/ "• "<>>»• "d Foreign Mifon.
i-me and treat<il by him L^n^n^TJ/r^ hl^'^'^i;' '~'^'''

""S""" ¥»*<"". "
d«K:ription at any time dS hf. W. • 1-^ "Sfi"

'"'• "!*'> <»»»««8on witb chnrche.
[the #m. Act] ei«u that «fr» wil IhJi \1 f* »««!«"» •oci.tie. and the nnge. of thow
con.trued. with^ r^rJoM to ths r^^J? J^"*"",

""* •oci'tic" con.ide;a7 whether
Moal ertate comnH«!ri; " „ z/^v*".°.P*'- ^liV ^nld h*"" been cunmdend. apart from inch

, ....„ >v««svuvv vu too reu and tw>r-onal eMte compriMd in it. a. ifThS £S.«~uted immediately befon, the death of rtSt«tttor,^ anle« a contrary intention .hould

/.in'"*;
.^yto","- Nugent, 13 M. * W. soo

th^e^'iT'K"? •J''5,°'
^^^^^ '»<>'"»«» bythe lettera K, L, M, N, etc.. and Mating that a" key aad index to initiak ii in my deak "^ho

r"„:'?^ i"?*' •^ • k«7 «i«ed USS" «d

acta and miage.. not decided). In neither of the
foregoing caws, should there have been any
beaitation. Compare the following cam: ISS.t,
Attomey-Oeneral v. Peaiwn, 7 Km. S90, 308
(grant of Und, iu I70I-I726, for a meeting-

^' HI^^^^*' '" ""'• worrhip aiid
aerWce of God"; the tmstees and the majority
rt the con^gation baring later ceased to be
Trinitarian in belief, a bill to reatrain the um offound inlh;^ dMkV ;;; exd'adlSr ^^ 23! I '^y '°H*J' ? •»'" *" ~"»^ the use of

Kell V. Charmer, .»i™*noJ» I
'' "^ ^i5?l 5" "on-Trinitarian teneu wa. brought.

^ • t\M rule ;a. thi fw^dation of «>m. of foolJ5» ^•^.°* "^?"' ? '^ "" *«"*' °'^'»
the opinions in the case of LadyHewiv^h^ ^T}^'uV '"^T"**™* ">? »«"" »' 'he trust,

iti-. though it WM not inri'v^r.'Si^^ ^re'^iffib^faS'^.V'ct
'"""""'
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fi^defnoMtratio non noct ( port 8 247*.-ewing f„„ being f„Uy enfoC. ^ ^'^ ""'"•*""*' P"^*"*- the teautor".

i 2470 «-
^' """•' "^ '»*^«f«o«.

8 ^470. Oeami PtiaotfiU ah i-^ItwM apart of the .tiff fomali,, oH, ??'°'^*""* -' 1^ Co«id^
the law .ho«ld fix the meaniarof ^rd, "JlV"'*'^"^*'''"' "°^ o"!/^t^at all a,d. to the meaning must ^ fo^,? P'^T'i'"'^' « 2462). but aliothe document that " .peak.." and i thlT ^^'^ ^"^'"»«''t 'tself. iju

of the wnter. and to look away fromf^ .•
^^"^ ^"^^8 ^^^ the willdevwtion and uncertainty -tL ? ^ ''"""» ^^^ suggestive onlv „f

"ought to be collected Zin the woX; T^"".,"'
"^^•" «^» ^^'d Coke

ayerment [i e. circumatancesj of e^ele o' T"/" .r"»^"«.
""d not by

X

landed estatea. "for it would Lfuil of J^^^^^
for legal advisersIdknow by the written words of a w^^^l iC "»<=°°^«nience that none shoSd

give but it should be controlled bToTtur^'"" *" '"'^^ - '^^^^^
hundred years later. Lord Holt » a rl "^"'n«nt« out of the will " a
strain against the newer sS .?'Z '''''' ^'^ '"ture. protests n likl
testator^and leave the will.^^" shJ/2T 'T^ ''"^ '^' -^<^irs of thehia words, but by his circums^nce "

s
°

ha"t°i7

''' "^^ '' »^« ^^^^^^or bynot know how to expound it Zln'T ul
' ^°" «° *° « '"wyer. he shaU

such construction. W^Tus not 1- "f^ ^l" ^ ver, precarious Jpj"
of It in things out of it" Holt wasTl I,""*

'^' '''^ *° fi"*! ^he meanS
we«.l«ady becoming obsolete But ev7n ar°''"«l'^'^

""'' «*-•"«Sand the antiquated notions had bef„ Ir (.^'
'"°*''" century had passed

•emtiam is heard in I^^m^!',tTf^^^'^^^-^h^eZT^:
must construe instruments by what ialr?

that "generally speaking y°uThe stages of progress may i ma k^T' ;'^»>» their four co^^ers." i
'^

in Coke's time it waa conceded thrtt^ai'ofT. "" '°"°"«
= <^> Even

,Ln "'""^^ description. outsZ^Zi^ Trl'^'^'' ^^"- § 2472)
mconvemence can arise if%n Averment ^^'^J^^^^^l* nought, becai "notaken

;
for he who sees such will cTnnott r*'!°«\«l»taj in such case be

sSct' '" '' ^'^''^ «* ^« peri t^tqSL^r^jJ.^y ""y --t invisibk
SFcific exception. ^ mqmre. This was at first the sole

ivm Ml '•""iiiuon. 1 Salt 234^ 2 j^B«ym. ssi.
» I8JI, Smith v. Doc 9 R X D .

So, too, in mi.R^k^\' :fn\^- ". «0S.
B. ft P. Mr MB . " p^ ''• " Coker r. Gov s
<*"• 'to ooitoractioiHwI? •!«»*"'"'» mnit ^.

3487

•nd «e «, donSJfa, th«7he; SSljl r"*^'7«y or tli« other, thm» it i7-Sr' ** '?'*'' <»•
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\u

(2) Little bjr little it begai to be Men that there might be other neoeHsry
instances o( resort to " thingit extriiisj<»l " (iu Lord Holt's phnue). Lord
Cowper and l«rd Htrdwicke were breakers of new ground in this lespeot*
Their work was continued by Lord ThurlDW, whose ruling in Fonnereau
V. Poynts was considered a dangerous innovation ; it not onlj cost himself
much intellectual perturbation, but was for some time afterwards regarded
by many as discreditable to his reputation, and was explained away as imper-
fectly reported.* As late as the beginning of the ISOOs there were judges who
still thought that the only proper exception was an equivocation,' and theiv
was a reactionary ruling which refused to recognize even that much relaxation
for a sealed instrument.* But in general, by that time, the weight of opinion
conceded what Lord Thurlow had laid down, not that only for an equivoca-
tion, but also for any real and insurmountable uncertainty of meaning, resort
to extrinsic circumstances for light was permissible.* The commonest case,
of course, was that in which the words of the document turned out not pre-
cisely or naturally to fit any external object over which the testator had
disposal; and consolation was he'e o\>tained, for the apparent stretching of
principle, by a plausible play up(;\ words :

" If you go to parol evidence to
raise the ambiguity, you cannot .'Ai refuse it to explain such ambiguity."
This conjuring phrase, which appears again and again in a defensive spirit,

helped to liberalize the practice, and thus to prepare the way for a broader

* 1749, Lord Hsrdwickt in OoodioM v.

Ooodinc*, 1 Vm. 8r. SSI (•< That rale it uUu
down marh too larm b^ Holt ; for in Mreral
caiM it is tdmitted it moit be allowed, —
ounelj, where the deeeription or thing i« nn-
certain (not only where two of the eame name),
it mutt be admitted to show that the teatator
linew each a penon and owd to cell her by a
nickname"). Bat even he wai anwiUing to
adrance lapidlj, and he ooce critieiied hin pred-
eceaior. Lord Cowper, who had occMionallr
generaliied too liberall/ ; " I wai aerer ntitfled
with thi( rnle of Lord Cowper'i, of admittlnc
Krol efidenoe in doobtfal caee*" (Ulrich v.

tchfleld, S Atk. S7S).
• 1789, Fonnereaa v. Pojntt, I Bro. C. C.

47S (beqnett of " the lam of SOW. atock in long
annaitiea"; thii expreesion woald ordinarily
ignify an income of^ 500/. per jear ; hot L. C.
TEnrlow allowed the raloe of the eatate to be
coniidered, whence it appeared that ihe had
only \Wl. a year long aannitiee, and the beqneet
was therefore held to mean SOW. capital laid out
in inch itock ; the rnlinc wai treated «• an in-
road npon the rale " which will not admit of an
inatrnment beinc conatraed aliunde," and which
preacribea that ''^where the words uaed by a tes-
tator are sensible, they must be taken as they
stand " ;

" the only oaeation is, how to preserve
the law, and yet to decide according to the in-
tention of the testatrix," and was Justified by
Lord Thurlow " because the words she hiid used
in the description are upon the whole of the con-
text uncertain"). There were by this time
some auiBcient precedents for each a statement

• iBxi, iMM V. nensoii, 4 a.*

.

by parol fh>m " Lady-day" ; the 1

afgnify "old Ladr-day," instead <

legal Lady-day, i.«. March «», i _ .

but Doe V. Lea, II East SIS, was apuured, be-
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of the rule,— for example, in 1760. Hampshin
v. Pierce. IVee. SIS, by Strange, M.&

* ISIS. Uoe V. Chicheater, 4 Dow SS. 93
jOibbs, C. J. :

" The Coorta of law hare been
jealona of the admission of extrinsic eridence to
expUin the intention of a teetator; and I know
of only one caae ia which it ia permitted, that is,

where an ambigoity is iatrodoeed by extrinsic
circnmatancea ").

* ISII. Doe V. Bensoii,4 B.* AM.9SS(leaae
local naoge to

of the new or
admitted

;

. waa appiuTed. be-
cause "there the lettiii„ wia by deed, which is

a solemn instrument, and thenfora parol eTi-
dence waa inadmiasibla to explain the expression
' Ladynlay ' there oaed, even anppoiinc that it

waa MuiTocal ").
* ISSS, Plamer, M. R., in Cdpoya v. Colport,

Jacob 491, 49« ("The admiaaioD of extrinsic
circumstances to gOTem the oonstmction of a
written instrument Is in all eaaea an exception
to the general rule of law, which exdudea every-
thing tfMorf the inatrnment. ... It must be the
caae of an ambiguity which cannot otherwise be
removed, and which may by these means be
clearly and satisfactorily explained").

** L. C. Thurlow. in Shelbume v. Inchiquin,
I Bro. C. C. 338, 341 ; Plumer, M. R., ubi npra.
declaring that " where there is a latent ambi-
guity raised by extrinsic circumstance*, it mav
Be got rid of in the same manner." Bacon hail

already resorted to thia phrase in his Maxim
(XX V) on Ambignitiea; "nam quod ex /ado
oritur ambiguum verifteatitne faeti loUUur."

Ill



With people .nd thingsMe deed 'rT'' ' T^^^ »' '»• woSI
ground."" Perhap. the standard oJ iZ ^.'P""'^ "PhyBiclly to t^I

standard as against the mutual or fJ.?^-^^"^ *° ""'""e the ordinary
enfo^e the mutual as^ th nSj'?' r.^!:' ^''^^
render certain daUimmaSrial. But tht^l!!'^"*^"""

<«»''• « 2466). will
present principle. Once freed from theTriS

" *" »'«>«P«'>dent of the
document as a »elfH.ontainSun7^ J^S!';? '""?"""» which view, the
c«te the modern principle that thrworfs oJl.

""''*' "" """ '""^ W™-but mdi^s to extrinsic things and thatle'f^^'^r.T'
"« "'^^ 4tWng

he considered which go to make clwr tJ?^ " ?V'""™**"«»« ««»t

•aabling th. Court to Menti J th
'*'"' '"•* »' "*• ^^y •^ 3?Jr*ff^'

*•«*"«»».

contoict wan •dmitt.d • R.^ pwoedmst the
rule which ida^UtSrinJr^S'' ' Th.

f* tnooffh infnMn.ii J It. .rv

the word 'BtackLi^v^ " <> ••ly will; if

m..od, 6« uw T!''R.r«;'j..'i!r-.n- o-

•he thing wu miMi., ^h,„ XkVT ~?'*™"'« nec«wttfl. thoo/h Sfom..^ *? !° "^•'y <»»

written contntct to i^T PP'"=*"<»» »' «he
tould not be mil." . i •*"?" •'"'>i«« Mtter '"3 TiZi"""''"?' *» "«•» ").

"'™
« be n«d,

;
f„„, ,„dg.. diirnting,.'*' ^J f

^-. J- «- A.d.U .. J.««. ^^
849B
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liT? !l^ *7*^ '**'*• '*''***^ •"•''"•«»• *«»^ *>»»• toowl*%« ol «.
W«»te !•«« eu, Id aay way. Im aadt mmUImj to Um rifkt iatorpntelkm ofVlwtalOT't
woras*

ins, p»k,, J., in Am ?. MmHn, 4 B. * Ad. 770, 7Mi "It mw U laid dowa aa a

admlaalbl.toaMl«aa«aftatalnfwlMrtla».aiitbytbawotdaii»DthawUI'
IWa, Suf^tn, L. C, ia i^MrMy OiiMfa/ ». i)niwiM«< 1 Dr. * W. OM (iDtanNtla*

ad»deoqtaliiliifth.wofda"Cliriattan'a«J-Protartanldkaa»t.f">! "Tha^urtl.

HL !!!!^
^'?1"''' '"• .•" *^ •"rounding clr««MtMHN. wWah m, ha*, aM^i apoi.

I^2i^ '*^'? '•' *»»<"» »>>«««^ or wUi (it mattannot wbatkar it waaooTor

I^..*^.'^ "r* !*!?".^ Th» Court UMrafor. ha. Mt mi,|, a right, bat It b iU

&?tSr„'rJcs.!frtr.r"""*
•""'•-•--•«- «» ~- -pp"-"^-—

law, AteeM«m, J., in AUacod r. Afai:«, L. R. 8 Cxeh. ISO: •• Tba fanaral rub ia
tliat in oonrtrning a wiU tba Court ii anUtlad to pat itMlf in tba podtlon o« tba taatator

to whlr^f".o'L":!!:*! 'r**
•"!?»«««-»•»<»•^^ ^ tb.'u^r with «f.^^

Is^^^ r^ ^^ 1^^ "^ "* '""*' '° ^ *"'• ••«» »»'an to d«>l«« what i.
tba intntion [. , mbm] .vid.w»d by tba word. UMd, with wf.r,„c. to thoaa lad/and
cireumatanoa. which wara (or ought to bar. b««n) in th. mind of tba taatator whan h.
"1,^* "'m -.

^ -" '» digram on Extrinsic Evidanaa. •Tha^oTin „pounding a wiU b, not what th. fUtor mea,.t-M dbtin^ubhad from wbi ".

T^T^~ ^* •'!?»*''• "•"' *• '"• »••"'»» -^ »''• "««*.• But w. think tha!tba inning of word, rarba aeconiing to tU oircum.U..ca. of «,d eoMaming wbbh thay

im, Profaawr J<i«*, Bndt*i, Tkayr, Preliminary Traatba on Eridanca. 44S "Ithjd bj«om. p«-lbl. for Wir«i to by it K,lidly down, orar -vanty y^ ^J! thiwUh tha a»aption of diract .tatamanU of intention, no aitriniio faci rabraa* to a.^bgitimata qojution wbing in th. intarpraUtion of wriUnr «.d adm^bnlj?, tilganaral ruba of aridaiHM, oouM ba abut out."
—««•»« unuar ua

It remains now to notice whatever qoalificaUons there may be of thia eeneral
pnnciple.

» ^^*''^J^r'^;^*T.P*^**^'^'^**'*^ When the search ia made
for data which wUl exhibit the sense in which a word is used in a particular
writing not only the external objecu (property, persons, localities, and the
like) wiU asaut, but also the other utterance$ of the partyu embodying liis
usage. Just as a collation of various passages in the epistles of Paul will
serve to expound his sense of the word " faith," so a collation of any person s
utterances is useful and necessary for determining the sense of Us words in
a partwular document, -as ir ^oe v. Jersey," where the sense of the wonismy Bnton Ferry estate" was ascertained by t .mining the testators
rental-books, m which were entered under that name th. lands which he m
termed. This kind of date is common and natural enough ; but it is worth
while emphasizing that among the " circumstances " to be investigated nre
included, not only the corporal objecta surrounding the party, but also his
utterances, written and oral, as appUed to those objects.
Among this latter class, however, there is one forbidden variety, namely

expretnons of intention dealing with the subject of the document. For ex-
ample, If there is a devise to " Benjamin FrankUn, of Boston, my nephew,"

> Cited anti, { 2463. note 4.
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Jf Th« iMMo i, oerUinly not to be foZiT. u . '' *''• ""»«» '"'
dwM*. for ,„oh d6cIa«tion, .n.^«i!l"K !"^ P^Wbitory rule of evi-
i»nU. if 1726. 1736). Zu" tUuTlZl A^f" Z'"

""^^ «««?««»
together with othe« they wold ceSini^I,!'?'*"""'''

.•" »°' ««'«1. '«'
tion whether (« i„ the above elZ.^I^ ^^ *'"°'' "k*** »•> »'•« q«*«-
w-bythe teeutor h.bitu«Uy .ppWo d^

^""'"in^
««on U found in .nother Si! KZll -^^"'! *** "•*?'*«''• The true
hibiu wtUng up any ex7r[n.?c ufL^LT"'*"'^'

~ '''• '»'" ^^ch p.^
the wort, of . documen" whiS "S t "^!?.'***

J''"'
"^ °verth!ow

I 2425). The effect of that r* le i. to ?
^ ^"". *•»" t^n-ction («»/,,

UraUon... It i, true that il et he «ct7.v'7- Ti *''•"* *° ^^'^ ""<'»' J~'
ten form -aa. , will - there LthaJS." ^"^ ^^ •'*»"»« »« be in writ-
would faU to fulfil It tahtt. 'fit 1' '"Tk"

''"* ^'^^ «"" -»'«""-
quireinent.the other rule would be .^1 IV'^^T ""'='' " »ftutory «.
tion ha. been even vol ntTSy emb^J e'dt l^rf'It

^'»'"' ' »™^'-
utterance of intent or will on the .Tl .

'"«'^ document, no other
Hence, .uch a decUrati„n excluded fZlfi ™"- "^ «'^«» '«»»' ««'«<'»•

of nt«p«ution. not becauJuwouH no! fo^th..""'"" 'T '» ^''^ ?"««•
cauae it would be improper for thl „»h

" P"P*)m be useful, but be-
able purpose, for whfch U couWt utd T'' ""'''^ '^'-^ **» ''«"--.
it i. excluded l^cauw of the fear tW MiT ''^P'.'' *'^'' '"»»«' «'°P'»Per.
the temptation to abuse wJdt tSjVtL'rk""'' f'"^'^ ""^ ''^•»

been declined; and certainly the ruk I^T.Jh"/ ''='"''°" '»«''* ''»ve
c«ple (ante,

§ 13) that a fact ,«leva™ fo^L '^*u''°'
"^^^ "" Pri-

maystiU be received for the former i.Tlu^T^.^''' °°* '°' '""ther
•nd its policy rational. It Lte T.„ ^h'*''"'"'''

*'"'' ™'« » intelligible

the Integration rule («J 8 2?o2) ev^„ ^'If
'° '"'"" »« "'^^'vance ol

dau for the process o llrpMa^i^n^ Th"
" T* "' '°'^« •«"»« «««'"1

n»de clear in the following p^sC' ^''" "P'*'"'""'' "' '» ^«W ago

^«ringc.rt.,„t;of ti«e.„d p« ;„t llrulj!?^^^^^ ,««"• o^ uLT^^--....„ to be. wH^„,„Ji----;Wt.e.„^^^^^^^^

SSni
*"

'" "'P'~«'>'"'« true fonndatinn.
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;:?n:iirr'; ^iis-tir^-"^
P-.ucS'u^dS of\":2;i t'i

•.n« in which h^tniLn^JS^S hS^l?f"^ ""!""•'• •^'•^"•^ *» "« "^

to p«Tent it from indSlXndnS^ ri^L^**^ ?"!«*'*' " "^^ »* •^•<».

of aTZbiinouToToSSJ^^SLi^f^^'T" 'i'
•**'»^'""» «>• *«• "-.ning

be ^d th.t thu pn*i.;srhi°r4'^tTrx^tt^i?."-- -^'^

The application of the rule is a matter of little difficultv In it. ««««.„ *
or will., what it does i- to exclude tie fact'th.T?he'driL.:tra JSiake,t.e. it prevents the testator's oral or written instructioni "other «x

Twia. InTolT" *n« "* "P *" "^•'''^'°' - ™P5:^ th wo,^«""tlie wilL" In short, it excludes everything that would be excludeH hv fhl
rule of Integration already considered («»^ §8 2425^2447^ li h!^ u
if any, arise only under ita exceptions.

"' 'S ^*^^^^7). Ita difficulties,

§2472. Bum: (1) Bxontttoa for Bqnivooattoa, or Lat«>t a-ki-*^^e foregoing exception to the general rule has iSlfI ^^tiot^SSt

L^rd Coke's time; the only difference beingThirittJ' tLThT^^rpe"

-iXurtaCra:?r::i?rr2^.-r^^^^^

dty of Limerick"; the tertrtorhS oreStL in iwJf""^ 'I*""?" "' **^ ^^^o'. <«Am county, bat oo»«de»ble «t^^,h2 jL^ rI^^^'S,''''
*''• '''°<' »' ««^ «<»•»)

:

Coonty of CUn,; hi. dr.ft wiU.Siiw he M^/wte I' ,"?•"' Ji^
^ ? ^' "* Atl.

word, "countie. of CUr. ud Limerick."wd 2? hi .- »*"'••,*'" »«• intended by her
the Krivener'. mi.take in cheoirioff thh wnenot flowed to be proved; "the'^onVmiie

"
proving the intention of the teMMor i. by Mttine

WU itwlf. ud thii woDld he improper) ; 1896,

f/^^°"^- *'rP' ?' ^•'»" 349" 34 At. IIM
it„JI?"'* "L* **•."'* "^'-K nnmrnbignou..
exprewion. of intention were excluded); 1896

sfioa

hn.k..ri • Fuwor Kit ner 6y Her

»Zr?K •.*." '"P"" "•"^"ont written .Ute.ment that it wa. not, exclu(fed) ; 1814, Jackun

2^^^,L?".''T'"P'L '
decUmtion of intent not

tS.11' °S.»P'«1 t"/ S- nnder • lean) ; 189«,

deedKleKnptiou of premiwi).



»2^UrS, INmPRETATIOK, STATEMENTS OF IKmxiOX ,.,:,

Th^cS^U^^IS^^r^^^^^^^^ Plain .no^h.
«c utterance of intent to come into cm^^.v "u"^

"' *"°^"8 «"> «trin-
•nent on the ..me .ubject'and ^£3^^^ r""-

''"' *^'™ «' ">« doc"-
Now in the case of .nVuivocaS tSslT'r'

'*^'* **""» ^'"^' « 247l>
of the document de^^n^/eTual" t"" bi^"' ."n'd'^'

'"" ^''^ '«™
designate one only, there can be no cZl*v ' • ?^ '""* " ^" "«»d to
ment by declamion. whkh me«lyTx^f" T'^ ?« '''>«^» »' th« docu-
wonU The sense of the worf, canKt^«J^l^" "P^^" '•»««
cause the data offered cannot be3 fS a^v ^ ?*''°"* "stricUon. be-
tion. Hence the reason for throS„If *Y- P"'^™* ^"* '^" °' interpreta-

«ene.al principle of in^J^^^lTZL^^tl^irr.?^.^''' *'»^' "'^ '^«

^K?°/.r'y
'"'•^^•" *t only «««« ttTcoirr^w '*"*,"' "^"K »h« iMtruJnt

wUch th« d^cription in thewm«Zc ^d tT^l^* °"' "' *^ ""Wect. or objectoto

S::^?Scr:" "' ''- ^"^- «-P«- i- 'ound iu the m«ch^«oted

or any of them "AM not alienatT n«!^f k ^
'''* '^y- "" «>«'<«tiou " that he or U.«

elndedj "he ehoold not be reeeir^ to .n«w. ' * *"" "' ••*•"•• T. C, wa. m-
»« two *«,, both bMrt«d b^teni^. A !"""•".* "'" »' »^ *"l " ! " but iTn^
•raUj^and in truth the elder i« Mvinff, -in thi. pL .k

^""« *" bU son John gea-
in endenoe aUege the deviw to hZ and ^IT^^'^- ^J"*"**'

"on may in pleadinfor

Jb.^^.
nao^d h« «n John the y.^^, SZ''J^n''TJ:':S^^J7^

-^^i^^^Z'X^ilZZrT^'r ,^«»J^ point of controveray
cation, i ,. ihether ii TppliSn/itT " '*r '* "" *'»« ^"''^ *" equiv<^
which appear to cor«,rpoS^uf;^rSed°^^^^^^ *'^ two(orLre)
;n order to invoke thiVexcepJor^rthl- "''*'"? '" '^' '*"*""'«"
liberal construction; and the r^WT not diff

'""'^ '<>' «*ther strict or
one or the other attitude. It ^TmJ^^tf^ "**P'.*" exemplifying

- only to ^U, but also toU^^dlSr;tutTCrat^e^?

vJ f^?!^' "•<•• H*>n|»hire ... Pi,«, ,Ve.. SIS (b«me« 0, ,001. tT" ,h. four cJildren
l«««hM5SB"^2flS!lJ f'"'''""

by the
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docnments, since the standard of interpretation must be a mutual one (ante,

§ 2466), it is naturally less frequent to Bnd a mutual declaration of intention
available for the purpose.*

It is the subject of the present exception which Lord Bacon designated bj
his much-abused term "latent ambiguity." He also terms it bj its more
specific name "equivocation," but, with the exception of a single application
(po*<, § 2474), the two were to him synonymous. By the standard of his
time, this was the only exception for which any extrinsic circumstances

being ambignoiu, bat not tbe latter); 17M,
Jonee v. Newmsn, I W. BI. 60 (deriie to " Jobn
Clner of Caleot"; there appenring to be two
penone, ftther and ton, of that name, " parol
eridenee that tbe testatrix intended to ieare it

to J. C. the ion " wai admitted) ; I8S0, Doe v.

Waitlake. 4 B. A AU. 57 (gUts to a brother
Thomai W., to the daughter of a brother
Biehard, and then a deriae to " Matthew W., mr
brother, and to Simon W., mr brother*! ion ")

;

each of the three brothen had a ion Simon

;

declaration! of the teitator that he intended the
deriae for Simon tbe ion of Biehard were es-
clnded; bat this seems erroaeoos, for "my
brother" wis not exclosiTely applicable to
Matthew, even on the face of the will) ; 1836,
Doe V. Needs, S M. ft W. IS« (devise to
"George Gord, the son of Qord"; there were
two Gords, John and George, each haTing a
aon George, and each of these sons was else-

wbere explicitly named Ln the will; the de-
visor's declarations of intention were admitted)

;

1840, Doe V. Allen, 12 A. & E. 491 (derise to
"John A., the grandson of my said brother
Thomas," the property to be charged with pay-
ments to "eMb and erery tbe brothen and
sisters of the said John A. " ; there were two
(oandsons of Thomas named John; one had
three brothers and four sisters, the other had
one brother and one sister, at the time of the
will's making; the testatrix' declarations of in-

tention wen admitted, on tbe ground that the
statement of the numbers of brothen and sisten
was " not part ofthe description of the deTisee "

;

but the correct ground woold hare been that the
statement, though certainly part of the descrip-
tion, did not imply the present existence of
plnnl brothen aod sisten but included equally
a person who might thereafter hare more than
one of each) ; 1870, Grant v. Grant, L. B. 9
C. P. 727 (devise to "my nephew Joseph
Grant " ; there were two relations of that name,
one being the son of the testator's brother, the
other the son of his wife's brother, the testator
being ignorant of the former's existence and
being iu the habit of terming the latter his
nephew; declarations of intention were offered,
but were expressly not pissed upon, the Court
baring doubts ; bnt these doubts were unneces-
sary) ; 1877, He Wolrerton Mortgaged EsUtes,
L. R. 7 Ch. D. 197 Tbeqnest to be void upon
marriige with "Thomas Fisher, of Bridge
Street, Bath "

; there was at the time in Bridge
Street a Thomas Fisher, married, and his son
Henry Tom Fisher, unmarried aod "often at
his fMher's bouse " ; the legatee having married
the latter, evidence of the testator's intention

was admitted as for an ambiguity,
"there appear to be nraetieally two Thomas
Fishen living in Bridge Street"); Umiu4
Statu: l88S,X;hamhen v. Watstn, 60 la. SS9.
14 N. W. 336 (deviM of <• 60 acres, Be 25, toon 7

;

40 acres, se 24, toon e," not naming any range;
the testator's declarationa at the t&e of execu-
tion, admitted); 1864, Bodmaa ». AmeticaD
Tract Society, 9 All. 447 (bequest to "the
American Tract Sodetr"; there being two
societies of that name, the testator's intention,
as proved by the drafUman, was admitted);
1895, Schlottman r. Hottman, 73 Miss. ISS. 18
Sa 893 (figures in a will which might mean
•9.00 or 9900, aUowed to be explained by the
testatrix' instructions); 1879, Bartlett t>. Rem-
ington, 59 N. H. 364 (bequest "in trust for
Sarah," shown to be intended for Sarah Sinroc)

;

1880, Tilton V. American BiUe Society, 60 id.

377 (bequest to "the Bible Society*'; claims
being made by the New Hampshin BiUe Society
and tbe American BiUe Society, it was treated
as a latent ambiguity).

* Not all of these rulings distinctly declare
declarations of intention admissible; a clear
appreciation of the distinction between " inten-
tion,** or meaning, and dedaratiotts of intention,
is indeed often wanting: 1893, Hallidy r. Hess.
147 111. 588, 35 N. E. 380 (deed describing land
by bounds, and terming it "section 8"; there
being in the county several sections 8 in the
various townsbins, "parol evidence*' was ad-
mitted) ; 1894, Tewksburr r. Howard, 138 Ind.
106, 37 N. E. 355 (deed describing land as the
S. E. i of S. 36, T. 95, R. 11, without county or
State mentioned; parol evidence admitted);
1894, Sargent v. Adams, 3 Gray 72, 79 (lease of
"the Adams House"; issue whether it passed
the five stores in the building so known ; held,
a latent ambiguity, upon which the intentiou
of tbe parties could be nsorted to); 1897,
Illinois C. R. Co. t>. Le Blanc, 74 Miss. 650, 31
So. 760 (" fractional 38 acres in said S. E. i of
N. E. 4, assessed to J. J. Carter"; other deedo,
etc., admitted to identify the section, township,
and range in which Carter owned 38 arrex);
1898, Ladnier v. Ladnier, 75 id. 777, 23 So. 430
(deed omitting State and county of land in

description; extrinsic facts admitted). The
following case is therefore erroneous: 1901,

Mndd V. Dillon, 166 Mo. 1 10, 65 S. W. 97.1

(deed of " 80 acres of the E. i of the N. E. »(

Sec. 13," not mentioning any township or

range ; held, a patent ambiguity, void for unrpr-
tainty, and not aidable by parol ; the opiniun m
apparently ignorant of the principle applicable).

8M4



whatever could be comulted (anU 8 2470^ Wh-„ i, n .

equivocation, an averment ( TexSn .!i? ^ '^"°'''*'' '" «»" »'

plainly udng thi, word a^ gnif"nXUS; t T'"*'"!?"'''"
^^^ ""

Bpecifically confined to "deowZ *
.
™«"»"^g «' "sense," and not as

«ope of fnterpretrtionexSr2tt;r''"r\ ''^^^'*'^«^^^^^ " 'he
tion came to fi? in well enS wittl^ !?

"'"•^^ '^''''^^' ^» «P<«i-
•g-inst declarations S S^r'tts tts'serd'"^ T

*'^ ^^"^P*^'*

- must . .eptv^:t;x ::^'^i^^
and the other i, ambiguiUu bUen». P^t^t1T ' '^' *"" " avaiguitas paten.
the deed or instmn^enlTuu^^ i. th/S"e!ttr «t •"^'^ *? ^ ""'•«"°'" "P°°
•nything that .ppeareth upon the d^d o "ns ZeS buTth

»"? '^'»«'"t -mbiruity for
out of the deed that breedeto the amZuUr T*l^ T "? *"°* *°"*""- "'»*'«'
meut, and the «a«>n U, becu«e thT llw wUl nott^^T T"* ". """•" '*°'P*'» «>y »^•'•
which U of the higheTaccount. wiU. mltZr T "'^'« •"* """Kl" "natter of Bp^ialty.
Uwi forthat wereto m.^7d^hoTlolanH.T'Tf•

"^''^ '' "^ '"^•"°' ""^"t i"
to p.- without i^, which LiIw.pSt^th,fi~* "'T!?' ""•* '^' '" "ff*^*- '»«'
man give l«.d to I. D. el I. 8. ha^dZ .Tl. ifv °

f'"u'"'*
''^ '^"^- Therefo,* if a

not be .nppUed by arerment i>7li£'r of tJem the ^nl^'''"'""""
?' '^'" •"""' '» ^^all

be limited But if it be amb^T.,. ?,
*'"'"'•"'«>» ''M the inheritance should

of 8. to I. F. and hbhei fc^^f^'^'^'
'l-en otherwUe it U. As I grant my ma^or

tn.thbethatlhav.thema^irb^^K'uftstffi?^^^^^^^ »>"' « t^'
&ct

;
and therefore it shall be holoen br.™,™-. ? u f^

',*""• ""nbiguity is matter in
tie, intended -.cold pa« Wh^r ZT°\*'''''^1;

°* **•"" '* "» ">at the par-
for this ambiguity .5^„ if iehT^^^l ""^''^'^ '"""* " «"«lative unto this

:

direr. thing.Tld ttoZ^^d^ wh.„' ^e ^TtM"" "'"W*"°" "''"' <'*"°'»'»''f
I giT. l«.d. to Christ^hurch in Oxforf^th. „ * " ft!* ^^ •*''*" "•«»•* ^s. if

Ciriui in Univer^ofe Oxford, Z^^i^^ol^l"^^ ''^ the corporation is Ecclesia

no ambiguity in the words: fortte trL^ U m^tu^r ^'"''"'•o**"''"*'
"""« "PP**™

not be of the intention, because it d^^o^ 1^^L"L '-

J"' t^'
'""'»•">» "'•"

equiroeation the general intent inclu^ ^!h^h ^ .*^' T^" ^^^ "' '*"» ««• «>'

words: but «, it f. not in «riance wd^eref^r*''
""* ""'**''"' '*»'"^' "'* «»

doth induce. certainty.andnrori^tontiot^tosltrrr"* ""'J ^ • "atter that
of ' the Unirer«lty of Oxford ' is one aud thl?. ^ 7^ ** P"*""" **' ' "'^""^

' "d

i 2473. Sama : Blanks and Latuit Arm^im^ a j
for intrinsic indefiniteness of^^s^^ So7. T"' T^ "^ ""'^

definite, impossible to enforce eSaiSSy ' il^e^ hJ 'L""^ V''''''isting upon which its terms can operate T^l'trj f*"
""

established in their sphere
; but in ^0^^IpXtLffoftSSo""

7nuTl!Sl^ '"'^^'^^ ^^'P'« cirninr^ltttr.
"'""

jecLlx :Jd^„*"itTn::°"f" ? "'^^^ «*« *- - -« o^.«quauy. and where it represents merely an insufficient term in an at-

B.^??S2i^'2^;-:g,'$r^«>" =^''«<*.««i »"• "Mrned author examine, the historvof
^"*-'^-"

8606



13473 PAKOL EVIDENCE RULES: D. [Chat. LXXXV

ir^fi^H^"""^"^""
'^""'^'^ ^^^^ " <« eqmvoctionj because the writerh88 fi^ed upon an object, but hi. words do not carry ihe de8criDti«r£enough Ot. the other hand, where a bUnk .paTJpZnUa £^^make a fina) expression of will, the act is incomplett; to^^ply Seckmtionlof intention would be to set up a rival will • fW .L xl^- "«''*""0o»

for there is nothing to iuterp^J"iftT^fo^^e^^,^ ^^ r^CcSdocument whether a blank space is an equivocation.'
^"^'

^Uns;» it cannot be interpreted, for t'heret "o^^ ^nterp^^i^S::the terms may in effect indicate a final exp«8sion of wll byEg to someother person an electu>nU> take whichever object he wishes.- aslH devise ofany one of my seven houses "
; here there is certainty of expression and th.act of another person is made a condition precedent^ Whe're the^^ are

Atk. 239 (beqnett " to the wud of tfmad StrM
of the intaDtion of the ttMttor, ^en then »
3 Prec ChJIl (" my other pictam to become

?7SJ^P^~"PPJ3: • bl-fk by p»,l evidence");
IT99, Pnce „ P»ge. 4 Veg^r. 87» (beqaert to

of int^^r *!" •°° "* .Price "
; dedifMiomof intent to«ye to a particnUr Price, .dmitted

:

.^>^'- ?"'' "** fSTteWMor did not knoW

SI* 'l."k'? '• "•e«to» named aa "Per
•iT^ Ji Brighton. Kag.. the fitther" «C
fi'.'ll'" ISH*?

PyrcinOi,;,.!!. who ana^eS^
the deacription) : U. S. : 1897 Ifank* .. w?
urd. 169 fir. jk 48 n; Tie (iSL* 5 J?^i

S° v-J".*?^'* anbdiTiaion of Whiting"
block No. 8"; the identity of the lot prorafl,byp«»Uu.ce "it ta perfectly dew Somthe
leaae. con«de,«l within Itaelf. that certain wu!ttealar premiaM had been ael^ted bTthe^tiea"); 1903, Encelthaler v. Knmlthaler IMM. 23<^ 63 N. E. £i9 (the wiU dS^ , h'oi"
«««*1 to the teataior'a wife for life^iSd fanh.^
de»iaed ,t after her deMh irithont nimiM Mvperaon; endence of the teatator-a intentfen toaerue .t to hi. «>n F. E. mm, exdndrfv

belonp here.ihonld be compared with thecij^

V.''.''V"JSS^'''""- >8".>>nniae.. HoU
*

148 Ind. 397, 47 N. E. 631 (" Whoerer adaUUke good care of me. and maintain, nnrie, dotheand furauh me [etc 1 . . . during the tim; of my
life vet when I .half need the 4me, .hall bariaU of my pfpperty," etc ; a letter of the teat^x

teatjtra and referring to the aboTe proviaion
n her will, admitted to ahow tb* taatatriir'
mtention).

""i"—*"*

" See the qnotation atUt, 6 3473. Thia h

ir»^^r.°fh?'?^""« "• Stylc'Vh^i;
. .ffE?^ i*** i^ teatator hatf beqoeathed

(WorrE7rrc!''^«F''r^ ""- P^^
'

i ,Sr'^ * Conrthonae'. ed., X, 430K

t« "™??lii°* "• f"»"ll«. 3 Eaat 172 (deri«>to " my brother and airter*. fiimOy " ; held »oW
mTtT^^%'>' '»<»• "»»»• •• Aimer. IMin. 41. 61 N. fe. losi (deed granting a tit of

^nw"' >»« «rf the northeS^JIartfr TJ^S

KitS;::^?^'*'''-''"-^-'-^;
,t^J^,' » ?" o' apparent e^inirocation may,

t^o^J^"""" »' 'StentioTa™ coneidereS

Choice
;
I8S3, RichardMm v. Wataon, 4 B. * Ad

787 (devue of " the cIon in K. afoiiaid now inthe occupation of the nid J. W."; Vhe decW

C^iS? *"}^ ''"' "n* »n=l> clo". bnt in fart

il?;i^Jj?" '•'"?• •••" '»" *<» uncertain^,
•nd not anbject to election).

^'

FHrbi=»r--'-^

nnr^doti-J: ^^X^^^S^^tTZ Z^^^

dttdpoit. { 2477, note 8.
• Bacon. Maxim XXV (in a nart of the nM.

jap. not quoted «,pru) ; ,»^, ^^bZi,.\^
8SM
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§ 2474. 8 /9
sufficiently

ception for ^y^^^^^'^o^ ^'^^ »-oHptio«. Does the ex

-tea .to p-deXrtrstr*tr;^^^^^^^
• Wi^«. ^^ ^^, .

"' *^' ""''""^^ to-arda inter-"urara, JSztriiuic ETidnn.. * ,„
—vw-

inven waa ai foDowii- 1790 "S"" ""lor v.

tween this and
Slatteiy, 19 j,
nephew," then beinir at 1^ Jit"^""f '° " n>y
the teatator-a inatractionVT .• "';'' !>•««»"

;

cable to^^, T nlSrrr " "'*•
"PP"-

nephewi "). ' * • "• ont to one or more ot&er

decUraWona of hla ml.»i- ""• ""• ««tator'a

«". iKW.
'^* "* "^ •««>»« in H i«76,
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....c„ waa aa foUown- nia „ "" "ujor v.
I Vea. Jr. SS6 (almiUr to «2?' ^^^ "• Rwd.

• clear u^v^tU^^i^J' f""« >'«X
JO prove th^Ae^U^t^^f ")*"-PPn to prove what WMM?t„."^.'^''7 •"»«••
Ddiaore

„. BobeUoTv* 1,^.".^°?/'' "»».
"•Uthe children rf hi. t^„ ;.^*'* "*<1"«« to

^^"; before the ij:°At." -S"'""
•»<»

Mined Beyne had becmSf . •" *^' • '"ter
?««•. ani anTherlSL" ',£?l"<»,'ived .,
Jeghora, with EatwlUh.H"f^ "'"'g at
ttona of intention^?^."^ children; deSJ^.
the chad„„"^£,'^''^ »ejnt to pr;,^^
daded. on the theon^ S^iff*'"'" """ «-
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pretation by extriiuio oironmaUnoea ww down to the end of the 1700s so
different from the modem attitude (ante, § 2470), and the rule for equivocations
then held a relation to the rest of the law so different from its present one
(ante, § 2472), that it is hardly possible to build up any doctrine to-day
from the earlier rulings. However, in 1S32, in the much-oonsidered case
of Miller v. Travers, the doctrine was plainly laid down that such a second
exception existed:

1833, Timtal, 0. J., in HUttr r. Trmnn, 8 Bing. S44: " Tha oasat to whioh this eon-
traction {Ambiguitiu rertorum loteni Mrifieation* typplthir} sppIiM will be found to range
themielres into two Mpsrate olaiM*. . . . The flnt oIsm if, wiiere the deseripUon of Uie
thing deviMd, or of the devitee, is dear upon the fsee of the will ; but upon the death of the
teitstor it is found, that there are mors than one eatate or rabject-matter of deviae, or
more than one penon whote deaeription follow* out and fllU the words uiad in the will.

As where the testator derisee hia manor of Dale, and at his death it is found that he has
two manors of that name, South Dale and North Dale; or where a man devises to his son
John, and he has two sons of that name. In eaeh of these oases respectiTely parol erideaoe
is admissible to show which manor was intended to pas* and whioh son was intended to
take. The other obss of case* is that in whieh the description contained in the will of
the thing intended to be dersed, or of thp person who is intended to take, i* true in part,

but not true in every partionlar. As where an estate is devised called A., and is described
as in the occupation of B., and it is found, that though there is an estate ealled A., yet
the whole is not in B.'s occupation; or where an eatate i* devised to a person whose sur-
name or Christian name is mistaken ; or whose description is imperfect or inaccurate ; in

which latter cbss of case* parol evidence is admissible to show what estate was intended
to pass, and who was the devisee intended to take, {urovided there i* sufficient indication
of intention appearing on the faoe of the will to jiutify the application of the evidence."

Such being the language of the opinion in Miller v. Travers— a ruling which
appears neither then nor subsequently to have met with anything but ap-
proval—, it was a singular fate which led to the repeal of the second part
of the rule by the citation of the authority of the very case itself. An eagle

pierced with an arrow winged by its own pinion,— such was the treatment of

was in ttet only a great nanddaoghter and
lived in another parish, aoaone Elinor Evans,
elsewhere named in the will, was a giand-
daivhter and lived io M. parish; thon^ the
deviae was nltimatdy held void for nnoertainty,
yet declarations of the testator were admitted,
made on reading the will, that there was a mis-
take in the name but there was no ntcd to rec-
tify it, as the plsee of abode would soflce to
describe the devisee ; the jury found that no such
mistake in fact had been made) ; 1797, Selwood
V. Mildmay, 3 Ves. Jr. 306 (bequest of " part of
my stock in the 4 per cent, annuities of the
Bank of England " ; the testator bad sold hu
4 per cents and at the time of execntion owned
only " long " annuities ; the attorney's testimony
was received that the testator's instructions were
based on the wording of a former will ezecnted
before selling the 4 per cents); 1797, Walpole
p. Cholmondeley, 7 T. R. 1.14, 145 (the testator
made a will in 17S2, and another in I7SC, and a
third by codicil in 1776; in the third be eon-
flrmed " bis last will and testament dated Nov.

8508

as, I75S " , it was offered to be shown by the
scrivener of the third will that npon asking for
the taststor's prior will the testator referred him
to If., who produced that of 17S9 ; that the
codicil of 1776 was then drafted by the scrivener
in the belief that the will of 17U was the hut
one, and that the recital of its date was not read
over to the testator, etc., etc ; this was exclnded,
on the gionnd that there was no latent ambi-
nity); 181S, Stockdale r. Boskby, 19 Ves. Jr.

SSI (beqnest to " my namesake Thomas S., the
second aon of my brother J. 8., over and above
his eqnal share with hia brothers, 1000 /." ; there
was no son Thomas, bnt the second son was
William, and was nven the legacy ; the testa-

tor's declarations of intention to give the xec-

ood son lOOtf. more than the others being
admitted); 1811, Still v. Haste, 6 Madd. 19J
(beqnest to " Sophia Still, daughter of P. 8."

;

there were two dangbtera, neither of them name<l
Sophia; the scrivener's testimony to the testa-

tor's instructions and a mistake in copying them
was admitted).



to^7i* though some iuSjeThar^^^"!. .r?"*°* *^« J'*"' England

distinct rule can be predicated.*ISvW ^T ^^ "»«d. and no
of the distinction befween "Stentt'^or^"" °' '''' '""^"^"^ 'g^^n^g
...reution. and ..declarations ^in^'ntr.""^- rsSc^Ur f

^X"l^Z'\V^^::'^:i^^. ^-l-^e this dass o. cases can
yet one of the two (or more) i'^Sy^ZSV^'' "" '"^^ °*'^«^*' -<»
ceiving dec arations of intention. beca^sJ Tf^i'J J* ",'' *""««' >° >*-

the

- T«»"". which if • deciiioo MtiSS to^!2

fccti «clB<tad in Miller v. ^Te^h.il iI5!

oX"s?'cf'ttir '"'^ ""•«" ^'^

(«millS*S; Sdte mSI"''*""' • B**^- «8

;h.?r..?."Ki.!.»!w*i«»,™,.K

••"Hon wereeo^'JI k !,,"'^'•"tioiM of in-

«wk«. BeraiiTOBi . aX^i ' "^ °** " «"-

Uw .honldX t?. *"^S" "^^r*-
""/ th,

"une kind i«»dmitt.ii- _?^.*^"'*'"'« °» «•>•

deKTiption in one bdIbT .^ .k J *''• '""»•'
'

the home beffi^!iS;'^??!g«^hj[»»« French.

intention weiTeidnded) • imt' fiT',"™"™' °'

M.y GordoT^ddL^l'S!^''.?' *° " ^-V
^dd^ghterSS^SlSf&on ''" '" «
wnvea of a converutlnn k.» '.,»iT;d";r."':jn"e'Sit1™''£?"'"''' *""«""«
«ud the icnwMrrJ-M ^u"? "" ««»«»«rit

t*«agi^ddM»hte~rir»m"'^iiT '"™?' 'Misted

1023 (quoted rai

Board, Sr

"Other nndeXeShBTn/''"?'".^' ~° »'

wnofthenndepJSrB :'tS'' "^••"'='' ^-

j^j^
. atmna ae an eqnivocatiun).

- d Chnreh S^^^Sl.**.?"'?"' "'the K^

im



13474 PABOt SVIDBNCS BULESi O. [Cbat. LXXXV

1M2, AwM,P. J.,iBFfWwtfr. />amA,1881lo.aaO,08B. W. 1098 (tbt ttorte wi* to
"m)rwdl-lMtofadMi>iMwiJ.MulW.W.''i Um (Mtator Iwd two gnuHtiimlMwi to namd
•ud alM twogrudMu lo iwiMd, tha latter baing hit iaUniMw Md th* foniMr Mug
peiMmUymikiMwatohiiB; •Ticbno* o< hk npeOMi dwlanttona tint k« IumI boofkt thto
lud for tiMm Md tlwt b* luMl inttruotml th* Mriranar U thtir fovor was admittad).
"ThedeTiMU 'to my w«U-balo?ad naphawi Joho and WUUmh WUlMd'; and it ia (onad
from the indiract parol aridanaa that tharaara two aato of brotlMn,aaehnaniad John and
WiUiam Willard,— tha pkiatUt and bia brothar, ' waU-balorad ' gnnd«>na of tha taatator,
and two graadnaphawa, not ' waU belorad ' of him, and baring no lagal or moral eUim
on » J boanty. Aa to aaoh of thtae » ti of brothwa tha daaeriptian oontainad in tha willU partly oorraot and partly ineorreci. It if oorraet aa to tha Chriatian and aarnaioaa of
aaoh iat. It ia oorraet aa to naithar in tha raparaddad dawiription of raUtiondiip to tha
teatator, aa the word " naphaw," ttK^ieiUr, eannot be held to inolode grandnapbawa
and tha inappUoabiUty in thia oata ia ra^nforoed by tha word ' beloved ' praflxad thenta
So that the deaeription in tha will, whan it oomaa to be appUed to tboaa only who
can poidbly have bean intended, ia just aa equirocal in point of fact aa if thaae ad-
ditional worda of deaeription had been omittad, aa in the flrat caae aappoaad. The de-
aeription of the parsons ia partiy oorraet and partly inoorrect, tearing something equirooaL
The description does not i^ly praoiaaly to either of these two lete of brothers, bat it is
morally and legally oertein tiiat it waa intended to apply to one or the other, thus bringing
the case within tha ruU eatoblished by tly second olass of casaa, in which direct or extrin-
sic parol endenoe, induding expressions of intention, b admissible. Soeh eridence waa
therefore admissible in this caae, in order to solre a latent ambiguity produced by extrin-
sic eridence in tha application of the terma of the will to tiie objeete of the testator's
bounty, to prerent tiie fourth clause of tha wUl from periahing, and obriate a partial intes-
tecy of the testator. Ite eSeet U not to eateblUh an intention diffeient in essence from Uiat
expressed in tiia will, but to let in light by which that intention, rendered obscure by out-
side cirounutanoaa, may be mora oleariy diaoemed, and the will of tiia testator, in ite entire
aoope, effectuated aoe;^ a<ng to his true intent and meaning."

§ 2476. Saaia
: (3) Bzo^^on for xsabntUag an Bqxdty' (Lacaolaa,AdTaaoa-

manta, and Dtaiohwitaaoa). Wherever in the interpretetion of a will, a certain
term or legal effect is implied by a general rule of law (and not as a matter
of inference from the specific worda or phrases of a particular will), the
source of such an implication is something external to the will ; therefore
the reason for excluding declarations of intention {atUe, § 2471)— namely,
their rivalry with the words of the will, and the risk of their abuse— falls
away, and the declarations may be considered. For example, when a testator
names an executor, the rule of presumption, that the residue of personalty is

by implication bequeathed to him, is a geneml and artificial rule independent
of the particular will So, too, the counter-presumption that a specific legacy
to the executor negatives the implication of a bequest of the residue. Hence,
if the rule is to be merely a presumption— t. «. if a contrary intent may be
established—, the ascertainment of the actual intent may include all useful
data, including the testator's circumstances and declarations

:

1821, Plumer, V. C, in Hur^ r. Beach, 6 Madd. 351: « Where the Court raises the
presumption against tiie intention of adouble gift, by reason thatUie sums and the motive
are the same in both instruments, it will receire evidence that the teeUtor actually in-
tended Uie doubk gift he has expressed ; in Uke manner, eridence is receired to repel the
presumption raised against the executor's tiUe to tiie residue from the circumstance of a
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^S"i •*~»°«»'t-*
""«*""»«* '">» • 'Peciflc inference founded o™.

«DderScl!rof"taTnSiSl!^"' "*'"*^*'° •»" <>«">« to be pw«,„teH

Here the rule of the eUtute i, ZZ" ^^'^'^^'^ omitted "from the^»«d for all will,. Je^iS oT^L? ^l'
P'?«»Ption. artifi i^'

•ponding precisely (though «v3 t L?,??"'!!:
•''^'""^"^' »°<^ <=or,Z

rewdue from the next of kin anHve it ^ ^l
""" '"'* ''^^^ ^^ the

^tent appeared. Hence, unles^thfsutute .x^ T"*"''
""'«" » '^^trar.

be ascertained from the will alone* fhl» f^^^'^ ""!"*«« the intent to
-idered with the other daS!"

'
'^^ *''*''°"' declaration, may to co^

5 2476. nuaa Demonatrati
sary. and it i, not humanly poe^rbk^f^.f."*"" u f*^*^*" ^t is not neces.
-1 wonb. to describe in 've^ uU1„S? ''' '"""P"-' ^^^-^eThe notion that a description i a wmnVl ^

designated by the symboU
acy which must be got rid of tofore £tn «""«««tion is an instinctive W^M'. § 2468). For example, a Jtvii^fC^^^^^

"^ P-Perly attempt
Cedar Street, MillvUle. Ifiw^chuL^"1 1 "T °'^'^ ^^ °>«« No i9
cation of •jme simple buHwuS k»fHK /'°"V^ " '"«'* '^orthand ind^
•tojs. rooms. doorsfwindoClttt^uri.*^^^ How Z%
on the respective walls, the kind^ woo?iL thJ?" '\*^' '=»'" «' P«Peron each su«.fligh, the pattern ofl'^J^wtmer' Th

""^'^' °'^^
n,i'i!»:««!L-.K.c«.,«..sP.w ...

.'""'' These and a hundred

"flier doctrine ,bS,tMS,i!: *"?**• The

N. Y. sisVss Ne' i^"" '• Cnlb.rt«,n, '143

,g,'
"W, Clinton .. Hoop,,. , Ve.. 8r. I7S

MO; 1899, A O'Connor «I R r ....

ntentioTwhict wX «,.'". '.'" '*^'<»'»
l»ve ariMU. ud which h.»t ^'"* "»"" "ot

pen»ir. why ?h?5S!S:^.^i; L^'.""!. *« <^Z

;«o--..-.S9:..en.,onh ^^TrS^'^tl^^^^

oni!tte<ftoproTide"forthem;

_-~B- •<««« on realtr- i

'OtlOtM admiMiblAt ibo. 't ^ uoua-

"on of nuttrtii. r3 'f/*"" '> conteS
'89?. c. uttirSS)''"'* '"^ •*"^'"'«<'

:
^

i„\^."J°.>'icl,i(«n:'i

'".^Sff?^«<^- .. Snow. 3.a%!"bUe*£%£'^°'-^'^^
18»7, Itawhe «. B. Co, 165 Dl. 581. 46 N. E.

P'"'^'"'-
^^ ^ "" "P'^
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other detail! wonld go to fill ont the doMnlption. Without then, it ia imper-
fect, in en abeolnte lenie. Yet no ooe would insiet that the deviae waa void
for uncertaintj, for lack of the addition of theae detaila. Why ? Beoana*
the feature! mentioned do happen to aufBoe to fulfil the porpoae of intarptO'
tation, nameljr, to enable ua to find the object deaignated, and toaelect it with
fair certainty from others. Certainty, in other worda,ia a rektira term; il

signifiea that the few terms employed are the essential onea Ibr the purpoee.
Had they not been in themselves suiBcient, we might even have looked at
extrinsic declarations of intention (anU, f 2472).

Conversely, then, an tMumvt deeeription is not inlierently fatal, if the
essential terms of it can be ascertained. A deviae of " my yellow house at Na
19 Oedar Street " may lead us to a white house at that place ; and if we can
surely believe, under all the circumstances, that the street number of the
house, not the color of the paint, is the essential term, we are to apply the
devise to that house. Just as we found that the omitted terma wei« not
essential to applying the description, so we may find that some of the inserted
terms are not essential Each description of a single object must be conceived
of as a single utterance,— just as due cipher cable word may ivpresenta
message of forty words. We are doing it no violence by ignoring the non-
essential terms ; for neither the omission nor the insertion of non-essential
terms alters ite essence as a whole. By conceiving clearly the singleness of
each description as a symbol of a single object, we appreciate that the imper-
fections of either omission or insertion do not destroy ite character as a single
effort at the designation of a aingle obje.;t And so we come to the maxim
Fal$a demonitrntio non noeet.

The practical problem in a particular case of course is to ascertain which
specific term is the essential one. But the important point of principle is
that the process of ascertaining it, and then of ignoring the others in the ap-
plication of the description, is entirely consistent with the general process of
interfmtation. Ever since the time of Bacon (to go no further back) this has
been understood and accepted

:

Cireo 1687, Sir PrmeU Bacon, MazioM of the Uw, XXIV (Works, Spsdding's ed., vol.
XIV, p. 267): "PraMnliaeorporuloimeirormncmini$,tltmiUunomim»lomtmrmdttH^
traticnis. There be three degress of esrtainty,—prsMnes ; name ; and demoiistimtion or
reference

:
whereof Um presmee, the law holdeth of greatest dignity ; the name, in the sec-

ond degree
;
and the demonitration or rsfermce, in the lowest; and alwsyri emr or fsUity

in the lets worthy shall not control nor fnutrste soAcieDt certainty and verity in the mora
worthy. And therefore if I give a horae to I. «. being present, and say onto him, 1. S.
take thU

;
this ia • good gift, notwithstanding I call him by a wrong name; but so bad

It not been if I had deUvered the horse to a stranger to the use of I. 8. where I meant
I. D. So if I say unto I. S., Hera I give you my ring with the ruby, and deUver it with
my hand, and the nng bear a diamond and no ruby ; this is a good gift notwithstanding
Inamed it amiss. . . . Now, for the second part of this rule, tonching the name and the
reference; for the explaining thereof it must be noted what things sound in name or in
demonstration, and what things sound in demonstration or addition ; as ftnt, in lands the
greatest certainty is, whew the huid hath a proper name and cognisance; as, 'the manor
of Dale,'

' Grandfield,' etc. : the next is equal to that, when the land is sat forth by
wia



^ *••• worthy thu « pn

In applying the principle then i« «.. • u
«»U in lookinff at .11 XI "° '"herent difHculty Th- r»«^,«** •"the cireumBtaneen /««*- «o^.iAv.^ *"« proceM con-
the woM of the words of de«:riptknT„?rK '• ^ ^f®^ *•»•* «"> t»»row light on
tenn. thn. found to be the SS^lone. "?'!''• e."nti.Uty

; ZlZ
cert-n (a«^. j 2473) .„d tS^\'S^ZT"^' "^'^ '^T-^ too «„!
rulea hw tended often to c»«ite conf^l !. ? 'T'^''^^ bearing of other
of the p,««,at one

:

«»"««oii. and to obetrnct the full Spe^Uon
(1) The anppoaed rale againstdiUuMn^ - .. -.7 •men the p««ent rale inTC^^^^ll^^Z T"'*^ " <'"^- « 2462Xeironeou. but nonH«Menti.l. thri .huatiST ^^! ''^"'"ption being found

only one object may be eligibh to answer S^»T ^ ^^«^^^ ^Zt,
n.on ca«, (illustrated abovTby Bac^",^^!, '^T^'"' 5 t»>i. i, the con..
!»n ar«e. Secondly.two or Ior^2^^^2fZ^ ^^^' ''^^^ °o difficultmg in one part imperfect for one i^To^K ^ be eligible, the deacripUon bi
q«entc««. „d the'rale is n^ylT^mJ^t^!" '»«'"' »hi,^» • fr^may be eligible, one of whichMrfc!.! ^^ ^''"dly. two or more obioc^
J-nperfectlyin some res;Lt No'S'tWrT '^' '''"""Ption. theS
turbingaplain meaning^f such a ral« t "*''°° *••« ™'« "gainst dil!
«« to apply the descriptirtJ theV« nJlT*^*^^ ^" °^ «>"« obli^
^to appear that a pirt of the delriptSi w^^

"'"'' "'°"«'» '' <=«"" be maS
tial terms of it were actually uStlL »<"»-e««ential and that the ess^!
for. then, as such a rr^STr^Zl ^ °"' °' *''' "*'"*' object^ £
present principle..

"»°8n^d. it preventa the due operatSn of th^
(2) The rale against overthrowing the terms of « a
iTk,^ .

document by reason of a
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mutmh$ (ank, | 2421), or, what ia the mum thing, by deckntioiu of a ooo.
toary int«ntioa (ante. { 2471), it a bgitimate one, and miut be obaerved.
Henoa, if a deviaa ia of « my white houaa at Na 19 Cedar Street," and it ia
ptopoeed to ahow that the word - white - waa by miaUke inaerted for - gieen."
thia propoad muat be i«Jeot«l aa improper. Now. iu many of the inaUncea
of tbia •ort," that haa been the form of the propoaal, and the Court'i neceaaarr
rejeouoa of it haa tberofore aeemed to be a diacountonancing of the preeent
principk that /atta dtnumHratic mm noeit. By approMshing the problem
from the wrong point of view, the party haa pierented the dooument from
bemg nghUy dealt with. The worda cannot be overthrown from within (aa
it were), by attacking the terms of the dooument ; but, uking them aa they
•re. they can be interpreted from without, and the imperfect surpluaage of
deacnption wUl not pravent the application of iu eaaential terms. Hence, in
anch cases as above, if the attempt ia made to interpret the description by
looking at the tesUtor's circumsUnoes, and if the circumstancea are that he
had one house only on Cedar Street, that it waa numbered 19. and that it
was m former days painted white, we may then be willing to conclude that
thecolor-term in the deacription is entirely subordinate and non-essential
and that the now green houae at No. 19 Cedar Street ia the identical object
which the testator was attempting to describe in the woids " my white house
at No. 19 Cedar Street" In ao doing, we make no aasumptions whatever as tohow the word « white " came into the will, whether by a draftaman's mls-Uke or otherwise; we merely interpret what is found in the document, andw conclude that the deacription ns a whole was used of a particukr house
The occasionally improper method of approaching the problem, then, explains

"?o °!,^' ^ ^*' '" *''*'°'' ^^^ P"***"* principle seems to be inoperative.
(3) When, m applying the present principle, the imperfect surplusage is

Ignored, the remainder must of course be sufficiently definite to be capable of
apphcauon

;
elae it would be void for uncertainty (ante, 8 2473). The ques-

tion. then, often «r«es whether, in a v-qi. a tern may be implied which would
be necessary, and also sufficient, to remove that uncertainty. For example
in a devise of •< a four^tory house at Na 19 Cedar Street." it may appear that
the testator owns no houae at No. 19, but does own a four-story house at No
219 on that street; assuming, then, that the house-number is non-essential
the remaming terms are " a four-story house on Cedar Street "; but this is
obviously by its vagueness incapable of application. Now it may be assumed
that the testator would not have devised a house not owned (or believed by
him to be owned) by himself ;« but the fact remains that the terms of a will
are merely " a " four-story house. Is there, then, any stretch of reasoning by
which, though not directly inserting the words "owned by me," we may con-
atrue the word " a " or " house " as signifying "one of mine." or the like ? This
IS the point of controversy on which many rulings turn; and the general

» ParticaUrljr in Karti e. HibMr. IU., cited
poil, I M77.

loitit. II, JO, 4 :
" Nod solom satem tMtetori«

«ct mode of gift wu not anoommon
: Jurt. li non potM ndimen, «rtim.tionemd.TT"

3514



Uon .nd aun««„, presumptive canon. off„t;^lt^""r'
"'*'"'"» *"«'••

•r^ th« prevalence of monumenu ov' r d 'u. ? ' " ^" '*'""*"^'

The prmcple i. al<.o frequently exemS!^ • \ "•* "•"»" 'nd Iwuud^
Urm,.. Probably the Zo„ why thZ t^.

'"
"V*"'

''''"'' «' «l"<=riS
;Jl^'»"r"k-l-o„.eofthe.7ume„".^^^^^^^ '«••' »•» confjlion
would ordinarily think of ptoiymU^Z^^Z " *'"'• *'"' «!«"«''. no on.
inJv.du.ln.i.take.thestandaE.lw"' '"" *""''' "n the grounroj
•nd thu, the problem i, nSljl^^Zt^l''^ * -««"«1 one («n,fj 2my,

WwtJtr of the two mZS \'' '»""• •• ^ "j

It ooMaia^d Tm M^Ji""^,^'
"'

'f '*. 'hough

Heir., lb. MirSSs E i^vS*i ""?" "• «'""•''•

8. K.ccwwrofS W.'i lot^C^„.'.±'^''°«' rtnwt. he error hlf«-° "f »PP"«* «» th«|8K.~rLrro7^''^'^,'^!:^p«i« "•ch;;;;n«:
"d i~d "N. E. comer, «c "vTJSS "^T-^"'
Th« dead caatajnii th« fnii

"".'"
(f

urencs, J.

;

»^« on the «^S:™,^';^*;°V«JI.: -Beg. .

•wl' be ow the mill honJ/. i * """• «"<>

the miU and iii Md*.,*'.""'*'.'^" ^ '"•'In'l*

bomeeteiid „? A Wii "J^.** *t
"'^^'« »' «"«

the .urrey .nd the eWdTi^ • /l P'*»" '"""
^»<l contain", n the fcr'^''"'/'^ "»' ""
Wc Bde the «- V„-ii

™'»,"^' thu deed doei not

Mh.deJ^^^^:^-C.he^^^^^^^^^

written 'eut' Tsir'Trr'"^ •"^'d h«»e Been
not chw/rthe diri fSr."*."'

•''• C'~'* *s
"ructioB^pLn i^^^ii^'

"^ly P»" • l*«»l cT
nor doee it »ffji th. j '•••t" no new riirhte

(deed deecriblnJ £!d :,!iJ> ^' " Atl. 4X9

t?gre. I Und 40(deBd.lMdd«ZvSS!fi ^?!?'''"-
No. 4794 to J. R'TtWifc. '^ " Or«nt
No. 4794 to T B E h!}i^" **" »• »W»Ur
Wn, o.h.r,S«,"-^el^,i"K'i*l. the U1J5

(deed reeerWns "the rt»I?i.
*"•,*• P*c. 1014

» dewrioti^ ^ ^i,"' '"'t no«

3515

only",.
I

^^

*'or csMs inrolTinff the nu, ^i .

('l«*l; dWrib^V. lini ^- '"• * '• «8«
uorthwe.t corZ "etc ,lf. , ^. tJ^" « the

northwest corner"^
.^.^''u,.'"" "e- •> the

"northe^t.-exdmred) '"'*"«' """«~1 "'

»ort«^[edtothepui,tiff.,h.l n""^
''''' »""•

O- wlo covenanteSTpfv'thL ^^''''''y'*' •»pay tne murtgage; then
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(6) Many early English rulings upon wills recognize the principle, and
some of them show a surprising approximation to the modem attitude ; * in
the cases of later times there seems to have been a consistent observance of
the principle » But in the rulings in the United States there has occurred, in

G. ud hit wife conrejred to the defradaot, who a verdict was (riven for Richard) : ISIS Oarvev
eovenaotnl to pay "a certain mortgage made i: Hibl«rt, I» Vee. Jr. 125 (teqoeM to "thi
Si"* J*?",*?! ^' '^ Pfuty of the flrM put to three children of D. I)., the mmaltOOl. each"-

f*i^*^-i'M2t ?" ""^"f •''* *)'^^ ""V "• ''• h*' '•>" children, iU bom before thedat^

?K
'^"j^':',*?'' *° r'"'^ *^" f"? "***^ • »' ""e will

;
and the beqneet wa. appUed" lUhthe defendant being cbirged with the mortgage " the ground on whichtiie Court 1^ prore«]edBade by I), and hu wife, the deKription in tfie ii that it b a mere ilip in exprevion ; the mean-

defendant 8 covenant wai applied under the cir- ing it all children, br all Mrvanta ; and theenmetaneea to I).i mortage, in ipite of the Court conceiving the intention to be to give— -f dcacribing ,. _ u. ...

* 1607, 8ir Moyle Finch's CaM, < Co. Rep.
6Si (a deed held good, for "although the
grantor'! chrlitian name waa mijtaken, yet for-
asmuch as there wa* a infficient certainty to

number"); 1813, Goodtide «. Southern, I M.
* 8. 399 (deviae of " aU that my farm, lands,
and hereditaments calletl TroKues-farm, situate
within the parish of Darley In the county of

--; — .—•= ™ « aiuucnuit cnrwutv lo wiinin me panso of uarley in the conntv ofscmtain tin name of the grantor, »e. Abbot Derby, now in the occupation of A. CUv ": twoMW, for that rewon the grant wis adjudged of the closes of Trogues-farm were not in thegood
;
for in this lease it is true mkd fact trror occnpMion of Clay, but were held to pass " the

u^^ -". "J "V^ ^"d. ^} °"'«"'»« '* de'erti^e de«:ription of the ocrupatiiuwill not^'^ ""'
>i

'•**• Chamberlaine v. Turner, alUr the devise"); I8M, Doe i>!Hnthwaite 3
u ^ il* y'"]" ?f '^^ '"'"• " tenement

,
B. A Aid. 63a (devise to " G. H. eldest son 'ofwherein W. N. dwelleth, called The White J. H.," and in default etc to " 8 H aftMud

Swan, in Old rtreet "; it aopeared that W. N. son of J. U ," wd in 'defailV^ etc, to -Th
oeenpiedonlytheentryand three rooms, while third son of J. H.," and in default, etc' toother mrsons occupied the remainder ; the devise " C. H. youngest son of J. H " ; in fact 8 H
r^ j"*^ PT?™ !?""^,T>' '".•• ^J^« *" "" third wn, and J. H. was the second wn j
p. Gold, Cro. Car. <47, 473 (devue of a house iwne directed to ascertain whether the name orcaueu tne (>onier-Hoiu«. in AnAnvt^r m th* »li- *Aia,;v« •«» »« *i.. .i>..i ^i .. .tb 'elative age of the devisees was the essential

pa. of the description) ; 1844, Newbolt v. l^ce,
14 Sim. 354 (bequest to "John N., second son
of Rev. W. 8. N.. vicar of a" ; there was a
W. R. X., vicar of 8., and he had three sons.
G. D. N., R. H. N.. and John P. N., the last

"called the Comer-House, in Andover, in the
tenure of B. and R"; in fact the comer-honse
was not in H.'s tenur^ but the adjoining bouse
was ; held, that the coraerhonse passed; " and
the addition ' la tesura //.,' although it be not

™J!i.!.!!!°"j'°?.l" 'u'^'f^^'iy.?' " *•. .•"" "• "• "•• " "• '*- •»" •"""> ^ M.. the last

SfJ^^^v""* ••""'"S'' '•>». "I"^* not vitiate being the third : the bequest was inven to
tbe devise ). Joha p. jj.; and the fact of the Wstatrix'

• 17S3, Beaumont ». Fell, 3 P. Wms. 141 " habit of calling one of the sous bv the name
&2°"? v'

J?"'-,*? IS*""^"! Earaley"; of John" was feld admi«db")" Vh!^t.Gertrude Yardlev claimed it, and the facts were Pain, 4 Hare 301 349 Ibeoneat to "the thr—
thy the testator bad usually caUed her ' Gatty " ^^ of ST. ui JlisTsr ?he Zi\Z
"v iTH?.*.?^ pronounce her surname sisters surviving; Wigram, V. C, held that"Yamley "that he spote so tow that the drafts "where a legacy" is givjn to the thi^ee childrenman could hardly understand, and finallv that of A, A hav?ng'fonr, five, or any l««r nnmher
be had dMUrwl that he would do well /or her of children at*the date k the wOlTthe cTrt
in his wiU ; the Master of the Rolls declared
that this would not have been considered, for a
deviae of land, but being a chattel bequest
** makes it a different case,'^even " after making
the statute of frauds, provided there is a will in
writing "); 1749, Dior r Geary, 1 Ves. 8r. 255 oooeiy ... in ix)nuon "

; several societies c
^^l"!^ |'„'"-i?"k ^ ^^?S ^P"^ ^ "''•'«'- «"" »»»• '™"«' '» •» he precise pro.>
Indiastock in which he was then interested, able objecu of the testatrix' words; tbe money
?^^ S'-r. u1'?^ "^^ '

''* •""• "•' *="* therefore distributed by the Court ipon its own
1^ !S^ i ?^^i° ill;

"""\^'09. o' B«°k «!>*'>>• <» P'«)i 1874. Charter v. Chkrter, L. K.

S^wTrk^ .i;^J* 2"^*" .•\* *!.'* =, ^ ^-
Z,

"• I- »«* ("Ppointment of " my son Fors.crHardwicke applied the bequest to the latter; Charter, as thi executor," and devi.e of "all

will reject the word ' three ' upon the presump-
tion of mistake, and all the children of A will
be entitled ") ; 1853, Berassconi v. Atkinson, 10
id. 345 (cited ante, | 3474); 1856, The Clergy
Society, 3 K. * J. 615 (bequest to " The Clergy
Society ... in London "

; several societies cim-

whv IS this a greater misUko than the devise
of a black, having only a white horse, where the
word 'black' should be rejected?"); 1784.
Thomas ». Steward, 7 T. B. 140, note (devise

my messuages" to him, he to allow mainte-
nance to the testator's wife "as long as they
reside together in the same house '1 the c\t-

cnmstances were that an elder son, Williamn> "Tii„™.r Tk ' ij 1- • ".i?'''" cnnutances were that an elder son, Willian

Thnr^T^hJ,k
"•

fk''"'
"" °' .Thomas Forster C, and a younger son, Chari^ C, sur-Thomas of Chatham "; there was an eldest son vived, and that the former had had disjiate*Thomas, d^ brfore the making of the will. wHh his father and lived 100 mll«awiTand

S? th.XSi!^„™ ""I
'' °° "rl?* *^"*';*« r" ''"^*" " " WiUi«i," whUe the Utte/iived

of the circumstance* a* known to the testatrix, ia his father's house on intimate terms; the

3S1«
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inS'?""'"'.''^*'
c«e of Kurtz .. H bn™ LllH

'^^.°°**'* ^'"^' § 2^much d.«ou«aion. and serves well enough tolllil"^ t".*^*"
'^ <^ntre o

rMide. in the aame hooM " w«. iJi^ i^ '°? •"Pposwl aatho^tr J v - '• »»«''<»•<». on tha

WM« exclad«d*th»t ,^ U.umJ'^"™'""-
80*!r. t«ct io a 38 but hm' °*"'^ «>

further that the d«ftim.^ , ^ '*•'"*• '*• Md

Coim-. nSTn^J^e "??'2"i3' '"' ''?: thJ

•-ytmniea to the oth*> ...j ••t'"<'u»,one
Wng complete Md .n«;i.^^ i"!' «»eriptioii

the incorrect feature i^^r.j^'^T^"*^' "'«»<Tect,
thi. ruling folW, mt ,^J*^'**|.*' •nrpln.age"

mutake iuKrted Si forM «!h ,t . ' '^ ^'f •'• Hibn. Th«^i^ '''• ""P''<»«ion ofKnrt.

?^p?irnt'^S£3^" sr,^r«-'^"Sd5.frf.^^^^
on the principle of g« »4ai L™ "" '''^"ng. (devii of " mv iT' ™ ''• «"«>. 1 13 id U
opinio/intiJKe/tTilt

hid^i;J';;ri'
""'^."'« I"

. "e nortri t"^ Vf '»' '» *»•• ^wn rf"

Mxr.:*d^tS£''^- - '?
the opiniio ta"nVbLV7T" ??" •""'"^'i

». ». M, it wa. defeodirf by C«™. I^*" "l?"writer of the opinion. ~ iS^^ ."h ' ""? ""•

«)ad addition ""j
'hild "thill iV'filw"

""• '"' '^^
th« the tMtatrii ownidT^ I

'"' ^"^ »PP«wwl

would be applied" Inlci^ '**,!^if
dMcription

wiU d«crifi&7h; p«»m «• hil'T-
''?^»'"

townih pand he h«a hS!i ' J"" '*"" 'n the
•hip, tiSn a dfffwn? ^?.'*''",i" "» «»*»:
"NW'h'd"); IM7 uSkelT'iJ!?"" •»"• been
•» N. E. 7507d;^„7«- ^i!'' '»' W.34I,

-r wr 01 toe opinion, in it 353 .nd.;.-- '
• 'ww'hed ») ; 1887 iwk«r"'iJ:?"'d «•»• been

aedexpreMi^rontheaboveTnamilT^T^'^^^^^ '» »• E. VMYdiTuT!.?.^- '^''•"•' '»' 'd.34l.
'if ID thie oaM the wolrf > ^ • u j^^d, that cludinir '• 9n.-l_! « ?' 1"? ^wl eetate." in

which he tadTZ^F^- ^ ^"^ hwd to ?„„. .i!.'?^ ««"7 "wning only the sw'

of «hnS:Si^ir;£^,~-*;^ •»" wr p.rt'

nneuential mr be iTO~y.'^..?"""~" ""d
what i, the*2rwS^ ?'

v""*.' '» •^'-l?
P««. the wo^"PlS"!"'* »«k«nforthi.pnr-
he read intTthe wiHiJ^^ Pr^«.v" cann,.,
fi"t point, ;ilXta^rii"P''7}fl«»- °" "••

'I'x-trine, but Mm ^ "' •""•">• the same
'lu«irtion;1^7„rthS^.'"P~''' *° "«*» the

Mur. iTlsriT

'

^''''*«° ^(fi New;

I w« oec. 10, . . . contain

which he had i'^r^^T'- !?
''•^*» hwd to i. .At VCv*^ ?*"7 "wnlngraly the's'w'

&»«-««
J-
fir."M;r.'x"«,aS5"t^et' !' "• ^»'2»- i i'-fotl^iiii,-rtwo nropo.ition., (nth;: j/t

tiou». excluded; thooTh "if^kf 5/* '?**"'^

..ot^&an,oh^t'liX'L-
."XieS^t^'"U-^«^£^\^^^

three ipmedSSSf^ "reKS2r?i;L:'i!L''!5the opinion connlrtii in ex5.Su' 'he?"o'of
•uthority of Bi.hflor Mo,^rilTi"?« "•
«^!y Seen oreirSl^ by?he 7hJ^ir^ P"*^
cewlinir it); hdiai^- im» V?. f* ***• •no

S- i of the N. E.' J -r aS RT i^A .^r- ">•

»~««or owned on* y he 'n Wr ®i Vk '^'?' '"^
wai applied to that laSd br tLiL^t

"'"''"

ueon. part of the de^riJ^ '"T!*^?* "VlJ'"^^^9:immm>«1 " N. E. fof the 8 eTo/V « ^ ,i"*'«^
"^

"- but the te^atot oim^ «.u .k ' S" l'- 8- '
1 "

;
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From the forcing class of cases should be distinguished those in which an
insufficient description (as in a deed naming a section, without range or

R W. 4; th* miatake of the dnftinun, not
allowed to be ihown) ; 1885, Fnnk e. Uarii, 109
id. SSI, S N. E. 739 (deriM of " N. W. 1 of T. 27.
R. 38, 8. 3," the teetator owning on); the H.E.i;
there being in the will no worda inch at " my
land," the deriM wai not applied to the N. E. f;
Jndy r. Gilbert followed, bat on conecter lea-
oninc ; Clevelaad v. Spillman distinguiehed on
the aBove gronnd) ; 1889, Stanrie uTWork, ISS
id. 134. aa N. E. 996 (deriae of the " W. i of
We S. W. 1, etc.," the teetator owning only the
N. E. J ; tlie fact of thia ownership excluded

;

the correct principle waa conceded, bat no other
anfflcient deacriptire item waa foand, and the
worda •• being my property*' were refaaed to be
impbed); 1895, Hook v. Wilaon, US id. M. 41
N. E. 31 1 (" My real eatate. to wit, the 8. E. i of
the 8. E. } " of a certain aection ; the only land
owned by the teetator waa the N. E. } of the
8. E. }; theae facta were conaidered and the
deacripdon applied to the latter piece); 1897.
Hartwig V. Schiefer, 147 id. 64, 42 N. E. 471,
46 N. E. 75 (" my life inaarance policy amoan^

;

ingtotlOOO"; there waa only one policy, pay-
able to the wife, and, if dead, to her children;
the wife waa dead ; facta admitted to identify
it aa baring been treated by him aa hia, thoagh
ranning to hia children) ; 1899, WThiteman v.

Whiteman, 152 id. 263, 53 N. E. 225 (will
reciting a former will of Oct. 18, 1890, and par-
porting to be a codicO thereto; the fact that
no such former will exiated, except one of Feb.
189<^ deatrojred after being incorporated in the
codicil, admitted, on the theory of " latent am-
bigoitr"); Iowa: 1873, FiUpatrick v. Fits-

rnck, 36 la. 674 (deriae of " W. 1 of the
E. } of 8. 23 in T. H. townahip," the tee-

tator owning onir the E. \ ; dedarationa of
intention excluded ;

" in all the caaea ... the
Ungnage of the wiU, after rejecting the falae
deacnption, ha.i been sufficient to ahow what
property or peraon waa intended ; ... we can-
not preanme (hat the teetator intended to aaaert
hia ownership of the thing bequeathed"; Eck-
fonl B. Eckford, infra, aeema to ignore the ten-
dency of the first quotation aborel ; 1887, Chriatv
V. Badger, 72 id. 581, 34 N. WT. 427 (deriae oi
" a amall farm in Wayne Co., la., near the Mia-
aoun hue "

; rule of FiUpatrick r. Fitzpatrick
tupra, followed) j 1887, Corert e. Sebem, 73 id.

564, 35 N. W. 636 (deriae to " my stepson H. S.
Corert "

; there was only a stepson named John
Harrey C. ; the mistake of the scrivener allowed
to be prored, to identify the deriaee); 1892,
Eckford i>. Kckford, 91 id. 54, 59 N. W. 1093
(devise of ';a E. J of T. 14, H. 98, 8. 17," in a
will beginning " I own the following esute "

;

the tesutor in fact owning onlr the 8. W. \ in
that section ; held, that to omit the erroneona
Item of description waa here impoaaible, becanM
" there muat be a sufficient general deacription
in the will to lead to an identification after the
particular deacription ia written out " ; the ml-
ing ia unsound in ita application of (he prin-
ciple); Kanuu: 1898, Wilaon v. Stevena, 59
Kan. 771, 51 Pac. 903 ((1) a will giving to a

3618

chUd OlUe ; the fact waa leceired that a daub-
ter VioU waa called OUia in the famUyn*) a
will Bring to a child " Florence Sterena." liriiig
"at WichTu"; the fact waa reoeired that thai*
waa a son liring aouth of Wichita, and that the
aon'a name Alonio might hare been the word
understood by the serirener as "Florence"):
1900, Zirkle v. Leonard, 61 id. 636, 60 Fac. 318
(" All the land I now hare in the N. W. \ of 8.
20, T. 13, R. 17, containing about 72 actea";
he owned only in the 8. W. J ; the deacription
waa applied to the latter); Miutmri: 1856.
Riggs V. Myera, 20 Mo. 997 (deriae of "my
eatate," naming " the 8. W. \ of 8. 4, in T. 6a
of a 38, in Holt Ca, Mo., with the pririlege ^
using the water of the Big Spring''; theiacta
being that the testator owned no Guid in T. 60,
but did own quarterHiectiona in T. 59, the land in
T. 59 waa giren, being aafflciently identified by the
terms "my eatate" and "Big Spring"); 1897.
Gordon v. Burria, 141 id. 60S, 43 8. W. 642 (be-
oneat to " Lucy May Gordon, granddaughter";

i
the fact waa leceired that there waa a grand-
daughter Mary Jane Q., called "May" by the
testatrix); New Hampthire; 1855, Winkley v.
Kaime, 32 N. H. 268 (derise of "36 acres mora
or leas in lot 37 in the 2d diriaion in Bam-
atea<l," the testator really owning only lot 97;
the description was applied to the latter; " by
rejecting the words and figures ' in lot 37.' it
wai stand '36 acrea in the Sd diriaion in
B.. being the aame I porchaaad of J. P.' ")

;

1883. Smith v. Kimball, 62 id. 606 (cited aJe,

f."**>i..-''^'«'
•'«"»«*• 1899. Congregational

Home Miaaionary Soc. ». Van Aradale —
N. J. Eq. — , 42 Atl. 1047 (plaintilT aUowed to
take a bequest to the " Home Miaaionary Society
of America") ; 1900^ Kerrigan v. Conelly. — id.— . 46 Atl. 227 (bequeat to " Woodatock Col-
lege in Howard Co.. Md.," appUed to W. College
in Baltimore Co., there being no other W. Col-
lege in Maryland) ; f>miuy/caaia .• 1903, Am-
beiaon'a Estate, 204 Pa. 397, 54 Atl. 484 (bequeat
to 'the Foreign Miaaionary Society," held to
signify "the Miaaionary Society of the Methu-
diatE).iacopaI Church''); United States: 1886,
Patch t White, 117 U. 8. 210,6 Sup. 617, 710
(wiU " tonching worldly estates wherewith it

.'T.P'*^, •'"""Rhty God to Mesa me in this
life, and diaposing " of the aame " by a deriite
of "lot no. 6, in aqaare 408." with improre-
menta, in Waahington ; the testator owned lot 3
in square 406, but not lot 6 in square 403, and
the former had improremeuta, but the latter
not, and all hia other lota were otherwise dis-
poaed of in the will ; held, a case of false de-
scription, so that the lot could be identified by
omitting the erroneous numbers ; four judges
diss.); r,n7iaiVi.- 1897. Wildbener ». Cheek's
Ex'r, 94 Vn. 517, 27 8. E. 441 ("aU the residue
. . . among all mr niece* and nephews; they
are the following": naming sereral, but omit-
ting some; the teatator'a fielinga towards the
omitted ones, receired to see whether the " all

"

shonld be regarded, or the enumeration) ; Waik-
ingloH; 1899, Gorkow'a Estate. 20 Wash. 663,
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towa-hip) o^ate. an en
•

^^ONS^TIO.
, 2m

performance; and those in which th„
'

I ^^* ^ *''*' ''"ody of specific
the document, through inconl^t or„nr^P""" '^"'' ^ ' J""K
judicial experience. num;ro«rrer««ir "*:*"r <1> ^^ ^^e course of
themselves, concerning the ILh^^^ ' "'^ ^"^^ naturally develL/
grammatical construcfioni ^?ht »

""^"^^ "^ ^""°"« ^o'ds. phrS^ f!j
usage of language whic^y ^^^^ZJ^l iT' ^l"*^""'

"' '•'•'^^'^

These specific rules vary with rte nat/re of tK'"' ""^ °' »»"« ^t«r.
^on. In a complete treatise on InCretaUoi t).

""'?; """^ '^« *"°s'«-
they are not included in the presenZX ' ' ''""^'' ^^ » ?'«=«: but

«Mi^rtrr:;L?iri:^^^^^^^^
S^*"""' *' °^'^' '««»^ «=t^^ Int^Z T*'*"."""'

'°"». -dS
problems r«cur, ««/«/« w^^^^ • 1 bSth- k ''"^""'S Principles and
the present survey.* ' "' *^*

''"''J«<=t cannot be dealt with in

M-^JLThite^'" ''^ «>» cww of
Virginm, ISmTw'I'/', A?*"''*; '»'"«

«». M 8. E. iii7£!!_5? f.";.*^'""
""- ~

M-^JLThite^'" ''^ «>» cWW of

«>* M 8 E I9S /SH *'*•»'. 48 W V«.

•poked of M",h7M^^' f"''.
*•• «^»«n

•?«i*y. bat <»»SoJr« Sfi"5i?
•nch-mun*!

*»• • meaiber of the M 'pTf "^ *»i**Mx
«»»tribnted to ito .OBDortl i^-""""

""• '"«»

"lot 9 in block aoin fihrik »".'•*•*'•• o'
principle conceSe? bSt hJ«"thl'J'',!..~"^»<*h«r word, "beine m» i!!5'.. '*u'*'"8 no

^ wm..he
d..i4*w;i'iXtie:;th^i:i:-

wbic'Urpl^"^^ -'"y ^ »" o, ...be ,0.

Jdeed*;r:.il^i^<iUow.y. 5B. * Ad. «
being in th<

•«c."; held! S^ ,h^ ufd"" '^' •^'' P**
merely the nm in it. ^ ••"'"« *•» no»

M* (where 5,tt,^o,TJP*^ ***• «> ^«

on. oneS'tC^t^a?
"f^"*"^'!?">'• •• to applrinir tbT-^S?^'* ^^ompwe the

wl^n it JSWtSr^ PS"^' P0«cr
'849, Alourer o St R'.il. i . . P""; «.»..•

* The qiestiok of th-""
"^-S!'. W-SIO.

«•", I ISSa ""• ™ •*«» denlt with

8fil0
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Book II: BY WHOM EVIDENCE MUST BE PRESENTED
(BURDEN OF PROOF, AND PRESUMPTIONS).

TiTLi I: GENERAL THEORY.

CKAVTBK LXaOCVL

11483. Prodnctiono(ETid«Dc*bTtlMFwtiM.
I S484. Eridmce loajilit bj the Jndn «x

mtnmola; QoMtioiii to WitntMM bjr tbe Jad«.
^USi. Burden of Proof: (DFintHMnioc:

Rifk of Non-panoMion of the jary.
1 1486. Same: Tert tor thb Burden: Nen*-

tin and Afflrmatire Allegatiooi ; Facte pecu-
liarly within a Party'* Knowledge.

|S487. Harden of Proof: (8) Second Mean-
ing : Dnty of Prodociag Eridenoe to the Jndg^.
) 8488. Same: Teet for thii Borden.
I 8489. Shifting the Borden of Proof.

f 8490. Pieeamptioui ; Legal EITect of a Fre-
omption.

I 8491. Same : Preeamptiooi of Ism and Pi*.
fnoptioni of Fact

1 1498. Same: Coaclasire PretumtiaB.
18493. Same: Conflicting PreeomptioBi!

Coonter Preramptione.

S S194. Same: Prima Aeit Eridence; SoiB-
deut Eridence for the Jarr; Scintilla of Eri.
dfnce.

I849S. Same: Direction of a Verdict, Motion
for a Nooinit, and Demnner to Eridenoe.

f 8496. Same : Wairer of Motion br mbee-
qnent Introdnctioo of Eridenoe.
18497. Meaiore of Penoaeioa; (1) Proof

beyond a Reaaonable Doabt ; Rnle for Criminal
Caie*.

.i«;»- Same: (8) Proof by Piepondenuice
of Eridence; Role for CirU CaM*.

§ 2483. Prodnotlon of BvldwiM by tb« PartlM. The apportionment of the
task of producing evidence is o'.j of the most characteristic features of the
Anglo-American system. It is placed wholly upon the parties to the litiga-

tion
;

it is not required or expected of the judge. In this respect the em-
phasis is in contrast to the Continental system. Whether the political
notions of self-help, self-government, and lau$iz/airt have ultimately here a
common source and analogy would be an interesting question. The Anglo-
American feature shows itself, in other aspecto, in its frequent relega-
tion of the judge to the position of an umpire (ante, § 1845), in its

abstinence from rules for preferred kinds of witnesses (ante, § 1286), and in
its reliance upon cross-examination by the opponent (anU, § 1367). The
Continental feature shows itself in its exaltation of the trial judge's func-
tion (as UnUrtuehungtrickUr otjuge d'ingtrwtion), and in its multiplication of
artificial rules of measurement for aiding the judge in estimating the evidence
(anU, § 2032, post, § 2490). Certainly the vital importance of the burden of
proof means something very different for the parties, in our system of pro-
cedure, from its meaning in the other. It is this feature, together with that
of the jnrv. which is responsible for the peculiar double aspect of the burden
of proof ( po»t, § 2487).

§ 2484 avldano* soncht by tha Jndg* ex m«ro motn ; QnMtioiw to Wit-
nasMs by the Jndg*. So extreme has been the emphasis upon this feature
of the production of pioof, that even the judge's right to call forth evidence

8S80
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never been conceded.-and ZTyX^i^?^'^^T'*^^'''><'^»'»y.h^
conception of it. constitution^ S;^'" l7" '^ ^^^ch ^wT; tnS

171'.. M,. E^im^ Burt, ft,^,- J^T ^ * ''"* ««"« °' -elf-respect

:

gatu.K.fn,m the general pnncJleTatlTrii^*'.' K^'-'-^thout dT^J
^'^.^"P"" the parties thenLC ""^ ''""'«° °' P~<««cing evi.
8 ^485. BwdMl of Froof; (U in-» w .

J«T. Since, then, the risk anrta^^TS*'JJ^."'
»~-''-««««- <- th.

ternu, employed and the incidSu p^JfJf'^^^^ "»<^ "«•«« o^ variou^
The difficulties of such an attenmt Smnlt- ***''' P"* «* *'«» Process
from the intrinsic compUcatioTof̂ ^^L'"T^*''«'' "^'^ °°' «» °>uTh
lamenuble ambiguity of phra^Id^^fn of

^^ "*"?'''"' " ^^^ *"«

M» lua/?^'' '"''• oelpn ». State 99 n.
tn« interertt ofjottioe demind it" ^ii^ j"'"

riffht of "directing the necem^nr .„;;Z;>''T»v

dyce. 144 mH^ •4Js'w in?,V-
^'"

l-hyrici,n who h«l mJe .n e«m !f« ^'"i.
*

ere he mts without a {..» . loo';

Levtnsteio, L. k 21
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our law hu so long inffered. At the outMt. then, it will be mora latisfac
tory to analyxe the logical and legal situation oonsidered in itself and inde-
pendently of the various usages and terms that chiefly cause the confusion.

(1) Burden 0/ Proof; SM of Xon-penuatioH. Whenever A and B ai« at
issue upon any subject of controversy (not necessarily legal), and M is to
take action between them, and their desire is, hence, respectively to persuadeM as to their contention, it is clear that the situaUon of the two, as regards
lU advantages and risks, wiU be very diflbrent Suppose that A has propertym which he would like to have M invest money, and that B is opposed to
having M invest money ; M will invest in A's property if he can learn that
It 18 a profitoble object, and not otherwise. Here it is seen that the advan-
tage is with B, and the disadvantage with A; for unless A succeeds in per-
suadmgM up to the point of action, A will fail and B wiU remain victorious •

the burden of proof, or, in other words, the risk of non-persuasion, is upon
A. This does not mean that B is absolutely safe though he does nothing
for he cannot tell how much it will require to persuade M ; a very little argu-'
ment from A might suffice; or, if M is of a rashly speculative tendency, the
mere mention of the proposition by A might without more effect M's action •

so that It may be safer in any case for B to say what he can on his side of
the question

;
and thus in fact he, as well as A, has more or less risk, in the

sense that there are always chances of A's persuading M, no matter how
tnfhng his evidence and argument But nevertheless the risk is really upon
A. m the sense that if M. after aU said and done, remains in doubt, and
therefore faik to pass to the point of action, it is A that loses and B that suc-
ceeds

;
because it is A who wishes the action taken and needed as a prere-

quisite to accomplish the persuasion of M. The risk of non-persuasion
therefore, i. e. the risk of M's non-action because of doubt, may properly be'
said to be upon A. This is the situation common to all cases of attempted
persuasion, whether in the market, the home, or the forum. So far as mere
logic IS concerned, it is perhaps questionable whether there is much impor-
tance m the doctrine of burden of proof aa affecting persons in controversy »

The removal of the burden is not in itself a matter of logical necessity It is
the denre to have action taken tliat is important In the affairs of life there
IS a penalty for not sustaining the burden of proof, —t. «. not pereuadine M
beyond the doubting point.- namely, that M will not take tiie desired action
to which hi8 persuasion is a prerequisite

Thus, in practical affaire generally, the burden of proof (in the sense of

"^, f,

°<'°-Pe«"""i»n) 8'Rnifies that upon a person desiring action from M
will fall the penalty of M's non-action unless M can be pereuaded beyond

» In Logic, then, when we tprtk of the
barden of proof, we m not apeaking of aome
merely artififUl Uw, with artificial penalties
attached to it. . . . No penalty follows the mU-
piacement of the burdrn of proof, except the
natural consequence that the assertion remains

on any one to prove an assertion, — other than
sny wish he may feel to set aa inquiring miml
at rest or to aroid the imputation of empty
boasting. It U a natural law alone with whic li

we are hers concerned, — the Uw that an miiiiii«-

ported assertion may, for all that appean. 1»

3532
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Sh^ »
?*"*• *"^«'' " finding otZ iZ ' '^ " ^^ verdiciof thjaction of the tribunal But «o .ll !, ^^^^' " """"e other aDDronri«fI

»K « M i, .„ investor ^S 'it; t'lZZ''"''"' '", "*''" aff^^S
to fill, or a friend with a favor to 1^ I^t

'" •""P'*'^^' ^''h « Positiondjerence
? The radical differenced^-

J'>«" °° «^''«' and more«Scal affaira at laige. is a« to the i^ ]/Tf
°"' ". <J««ngui8hed from p«5

determined solely hVZTT!^ ?*' '^*^°''- In affaiw at kra« 7.,
"^^

depending thna tl''ciri:L of^l"^'
^-oun^ ^^1^^:

-

litigation, these prerequisites?^ H? ^. ''""*''°" « J«dged by M ^
'tantir. la., which fiirth ZnT^^ ^^' ""'^ brJJy. b^eS' «Sand^ constitute right, and duti:^."Sd ^e'td Jlr' ""^ ^«8«1 "lati^^
lavs ofpUadtng and procedure whirfcT-^^ ""^ "°" '»» detail, by the
lailRer groups of i^U..\SZ^o^j!':'^'l «""? '"d subdivide these
party as prerequisites of the to?una?! °V *''\'''"^°"P *« *»»« or thIJ
endeavoring to persuade M 10^1™.'I"'

^^ '''^°'- Thus, if T were

thus narrow the total of fa;ts th^S^ i^
^ "«*^«'* »« justifiable, and wmsecond place, the law of pleadiLir ' T#^t"^

*'''°* ^ '"^°l^«d ; aid iT^^
facts It will inform AS^rX^^""'! f"'^^^^ •"^ ap^STht
namely that A was beaten and"rtSfi^^J

the tribunal of two facts on ypersuading the tribunal of these facTi^ «!?°
*«at him;* and that, ujonand A'srukof the tribunal's nr-aSi^U Si",;
"^' *^ ^"'^^ ^ '^^ ^a^"B that at tlus point the risk of nonrtrn"^,!?^" "«'««• It will info™

that he needs the tribunal's actionTori" !1 r™ T" *''"'• ^^ ^^e sense
sequences of its previous action and Jh^uH,

"^«^« ^>™««« '">» the con^
Provmional action in A's favor)wmiil ? ^^T ^^ ^ay of reversing L

,
* Aauminft of co««e th.t th •

instances in which
trovBi*. .. « _i..?""?*' *"" there u no «.„. j

3623 ^
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th« bimkn of pnof (in Um mhim of • rUc of non-pmnuioD) mar be taken
from the ple«ler deriring eotionud plMed upon the opponent In criminal
(MM, for example, though there ia no affirmative pleading for the defenoe

uJUL "'**" '*" defendant, in some juriadiotione. to prore the ezcnae of
Mlf^lefnoe: in many jurisdictiona in which pajment need not be affirma.
tivelj pleaded to a contiaet^kim. the burden of proving payment ia never,
tbetesa pot upon the debtor ; and so in many other inatancea. The diffennce
or effeot between an apportionment under this method and an apportionment
by requiring a pleading is merely that, in the latter method, all questiona of
burden of proof might conceivably be dispoeed of before trial or the entering
into evidence ;• while by the other method the apportionment is not made
until the trial proper has begun. The other method is less simple in the
handling

;
but it has come more into vogue under the loose modes of plead-

ing current in modem times in many jurisdictions.*

i 2486. aaMi KsM for this BwdMi; Wepstlve aikl Aamattve AUegatton.

•

FMti PM^dlariy wlthl. a Party. Knowfd,.. The ohaiaoteristic. then, of the

IS?*K^ / ?lf"t °' ' ""^ °' non.pe»ua«on) in legd controver-
SMS IS that the law dividee the proctes into stages, and apportions definitely
to each party the speciiic facts which will in turn fall to him as the pr^
requisitee of obUining acUon in his favor by the tribunal It u this appor-
Uonment which forma the importont element of controveny for legal purposes.
Each party wiahes to know of what (mU he has the risk of noTpSsuaZ!
By what considerations, then, is this apportionment determined t Is there
•ny single principle or rule which wiU solve all cases and afford a cen-
eral teet for ascertaining the incidence of this risk ? By no means. It is
often said that the burden ia upon the party having Ou afirmative alUgation «

But th» IS not an mvariable tost, nor even always a significant circumstance

;

the burden la often on one who has a negative assertion to prove ;« a common
ustance IS that of a promisee alleging non-performance of a contract It ia
sometime, md that it is upon the party to whose case the fact is essential.
This u correct enough, but it merely advances the inquiry one step ; we must
then ask whether there i. any general principle which det^vnines to what
party s case a fact is eesential.

The truth is that there is not and cannot be any one general solvent for all
ca*'^ It IS merely a question of policy and fairness based on experience in

* Thoogh in pnetiM not nwslly at the pni.
•nt time; tee UogdeU'i DieooTeir under *lw

»W, XI, li. ;,
Jndicature Aeti, Hamid Law
805.

• The rieutt U that what were properlv quae.
tion* of pleading are often dieenMed in terms of
the burden of proof j «. g. 18»<, Hopaon v. C'aa-
well, IS Tex. dr. App. 4»>, 86 8. W. 312 (in-
dexed under " Borden of Proof" j it i* aaid of
a plea in abatement, "the boiden of auiUinius

« j'^.l' J?* "!* *•»• defendant ••)
: im.

Ooodell a Ex'n ». Oibbona, 91 Va. 608, 38 8 E
B04 (where the auestion of pleading aOnnativelr
the statute of limitationa is disenaaed indiffer-

ently in term* of pleading and of bunirn of
proof).

i„- J.^ **i°."^P^ "aaaetting or affirm-
ing a fact and to the exiatence of whose caw. or

Jf?"* **• P^' of »n«h (»et u essential ")

;

{2 *•:^* ». Boo Doo Hong, 122 Cal. 606, 5.5
P«c. 408 (unUwftd practice of medicine ; the
burden placed on the defendant to ahow a liienw

:

oting Onenleaf).

I A ?jJ-:^iV^ *• O. * I. Co. r. Small, l,iO
Ind. 427, 80 IS. «. 476 (action to recorer money
from an oOcer not legally elected).
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>Wm.«d th. like; buT t wJS^Jl^K "";• •""* "*«««'• «'fc'^^S
«««• tlutt on. of them ;;^^iL5:*ir'*^ •»<» ""tmiy to ex^J^.^

merely the wtuw of hi, h«mTj j!^',**^* »'" Pl^tiffia pit to prove
the other oircunuUnoe.. wE'h^odS ifT*^-*''

"^ ^ «"»^« ^f"dcl«n..«e put upon the defen^nttotL;! v' "'"HI
''•^« *^» ^^thiut a

outioa. on the one h.nd. the fS. J^?u i^f'?^^'^ ""^^ou. pwle!

Li!li? /""" <•• ^he aniUogou. f!^L^
"* ''"7° '" »»>« defendant to

"•enred for . ph« of privilegrt^^ i^^ " '° •""*"» '«' defamation .«
jr^ to p«ve their non^SC SSuL J^" ^''^ P'""*^' ^'«' » ^^
fcmiees this «wnu to be the wi«r .i.!!^ " * '"***" °' experience andan action '" defanuUon ?•ftS^iS^rr"^, *>.<»> theXCd inh^ been .„ppo«H, on oAeVH^lZ^ ti.tt ?? °°r°<^*'«). U mi^ij
Fove the fdaity of the defendwifs^SL^'' *?" P^»»' '» ^ould fall tohas in f«5t been put upon the drfenH«S^^' ^'^ " " "»»*«' <>' Wme«. S
«»ae8. In cnminal cases the it.nn«M

guiding rule for the varion.
jpon the ««used tlTT^^l 7^;:'l''r J-'^ictions. of pTtl
J««b.«donanexperienceinthe«C^"?,i"eri*^'" '^^^''y ^baaed on written instruments exDeri«^ k ^ T^^ P""'*^** In claims
-totutory provision. «q«iring tSe'SS^^li";*! ^, »"* ^"^ctionst a'
toaverwd or el«, taken for '^tt^^Z^V^"^^'*'"^''' *° ^ -?«««%
a.e burden of p«H,f, but well illuSates th-^ ? '^^ '^°rt »' changinj
dence. The controversy whether «? •*V'?""''*'"*^°»« "ffecting itsSSPwe his own oaiefuW !^r «? ^ ,^^^ '» ^t 'hould be reaui^^f
PlamtiiTs careir^S

d^^n'dStt'rt"'''''
"^ '-l^^^l^ike

penrriThel-^B^ ^ ^ S^-Vput^^^J

^r£'ttrn„^—iS^^^^
-deraJn whitt

'abity if it is false.* But thS^o^i pledge enabling him to prove Z
did. then the plaintiffrai^Mrf ^^"l""

'"""»'«'' °° workingX VJ
>n adultery should be ^'SiS^ P^v^^^7 '''"^ hi^to b^^u^''
considemtion. after all. merSTtakes TJ „

" ^' ^ ^^""^ "»™d. iSf
fairness «.d experienS a. onf to S^kept^'^T"*

°*^" «>n«deration8 o
of proof in a specific case.

'''** m mind in apportioning the burden

of the situation does not demand such atst ?t t ^?^ '*~- ^« l°«ic

jjgj
»J»i>Pi — AJ«. —, 20 So. «;«.



IS4M BUBDEN OF PROOF. [Clur.LXXXYI

to diioover or to inimt one ; nd the tUte of the law doee not Jiutify u ia
Mjring that it haa aeoepttnl any. Then an nerely specific rales for speoiiio
oases, reating for their ultimate reasons upon broad and undefined reasons of
experience and fairnees.

§2487. a»««i,«Pro«fi (2) ••ooM Ife«dii„ l>.ty •* p«,««ta, .^
deaoe to tke ta«|e. So far as concerns the principles examined above the
matter may have come before any kind of tribunal The inquiry peculiarly
concerns the procedure in legal controversies ; but the settlement of it wu n(it
affected by the nature of the tribunal. The tribunal might be a judge or a
jury, or both, so far as regards apporUoning the risk of non-persuasion. Noth-
ing has been said, or ne«d be, about a distinction between judge and jury
But we come now to a peculiar sot of rales which have their sonioe in the bi^
partite constitution of the common-law tribunal Apart from the distinction
of functions between judge and jury. Uhmo rales need have had no existence
They owe their existence chiefly to the historic and unquestioned control of
the judge over the jury, and to Uie partial and dependent position of the jury
as a member of the tribunal whose functions come into play only within cer-
tain limits.' The treMment of the rituation, and the operation of the rales
can best be comprehended by keeping this consideration in mind, namely'
that the opportunity to deeidt/nally upon tkt tvidential material that may U
ofend doetnot/aUto ikejury at a matter of eouru ; Uiat each party must first
with hu evidence pass the gauntlet of the judge ; and Uiat the judge, as a part
of hu function in administering Uie law. is to keep the jury wiUiin the bounds
of reasonable action. In short, in order to get to the jury on the issue and
bring into pUy the other burden of proof (in the sense of Uie risk of non-
persuasion of the jury), both parties alike mut firit ntiify tke judge that
they have a quantity of evidence fit to he eonridered by the jury, and to fonr.
a reasonable basis for the verdict This duty of satisfying the judge ia peculiar
in its operation, because if it is not fulfilled, the party in default loaes. by order
of the judge, and the jury is not given an opportunity to debate and form con-
elusions as if the issue were (qwn to them. It operates somewhat as foUows •

»

(«) The party having the risk of non-persuasion (under the pleadings or
other rules) u naturaUy the one upon whom first falls this duty of going for-
ward witii evidence

; because, «ino3 he wishes to have tiie jury act for him
and since without any legal evidence at aU they could properly take no action'
Uieie 18 no need for the opponent to adduce evidence ; and this duty thus falls'
first upon the proponent (a term convenient for designating the party havinc
the risk of non-persuasion). This duty, however, though determined in the
first instance by the burden of proof in the sense of the risk of non-persua-
sion (a»<«, § 2485). ia a distinct one. for it is a duty towarde the judge, and
the judge rules against the party if it is not satisfied ; there is as yet no op-
portunity to get to tiie jury and ask if they are persuaded. The judge, then,

» /W. f SSSO; Th«yer, Preliminwy Tr«».
tUe, c. 6.

Sea on thU put of Um rabiaet • nieftd
•rticle by tha UteProfnwr Aiutin Abbott, en-

U86

titled "Two Bordeni of Proof," in the HirrudUw ReTiow, VI, 126, ud hi* article cited antt,

f iiSo.



•l.«^-«4-J BKOND BURDW, o^rilUL IHIORT. „«;
Tji^.."''* '* "^^ •^•' -""-

^ P-t in to be wonh con-ideHng b,

W Th. duty hM thl^eniJ VT^^l •"l^""'
»"" »«•« i»t»!

After p„,ing thi. point he i. now ifZ mJ T" '"» " -«» to hi. cm«,
non-i«nuMion (ante. | 2486). ml« i?l ^J **•""« °»'y »»« '"k of

Either p«rt7 n»j introduce it aud ZSl!!. iL'u
*"' ^ P"^'"=« evidence,

there i. nothing ihat lequim .ith.r »^ ^ ^ ^ P^" *'» d» "o ; but

••iMe of the ri.k otBon-mn^ZJlu^ ^ *"• *"^«" »' P«of in the
doubt .fter hearing the evMrnTof thi 1

'"'^
'
^'- '^""^ ^l*' ^'"7 be in

denoe from the opponent the p^l.rr?'°> "J^^^
th.ti«ue«dthe'Spone;t«S;;tltrT^^^^ *•"*' ^""^''^^ «P«»

TSpt.^"h^.T^^^^^^^^^%=r::;= -^-- --

the proponent', ckim.- ev d^J^Jeh ^af IJ
''^'"''' «*"'*'' »° "P"^^

men. m„.t be per,u«led ^d^m ZtrTyeTj''Z'.r''^ " «^""«ponent Hew the proponent h^ n^wtut hi™ i?
•°° ?** "•"" '" »»» P""WM occupied by th^p'ponenti?th7oSlr„7 .V"i?*.

""^ P"^**"* «>»t
ponent now offer, evidence «»LVt Z^l^* ^ J.^

'"''' ^ '• «°'~« the op-
the ju^ .houid not be .Uow^'L^irJv^t ^' "!""«" *'*« "^"^"^
which would later have to bTiwt oJaT. * '«*""* «««>«•.-a verdict
thu. tn ,He Hands oftk.t^eZ.^ h "^u* •^'*"'**- ^he matter

"

Foof; .nd he m.y now'Tj .3^" '*J;;;« V^f
^

!»»«/««, evid^, aider wnaltv of «fi ^u ' •**' '^•'^ <*« »«»««< to
Thn^ a duty of iaXiJ!3.„J f "'t'** ''^ ^^^^o- of SejZ;^n for th'e opJ^^Jr"V^Z;r"th:' 't

^"''*^ '" '^^'^^' '^ »-
same test., and ha. the «me c^J? «•»««»«)«. i, aeaaunnl by the
wa. formerly upon thX"^nrrZ« a" twe"*' "! ^"^"^^^ ^^^
It may be invoked by the judge. differinJ^ri; • f

'' **° ^^' ^ ^»'«»'
but e«enti.Uy the ime I Tr^^^J^'i^Z^T "' '" •PP*^°«''
whelmmg man of evidence bBarinHo.; # J "^'^^ ""• t**^ °ver-
of a variety of complicated dX dlffen^a i

P^P""*"'-^» be made up
tested by .ny «t foVmula. Jh^ tJS;! r ^'^^''r *'^ "d ""t to b^
this ma« of evidence asTwhok ^^f> ^S- *^ »>« »>«ed on a survey of
render a verdict on th" fZof^tl"?^^' '^^ i^^ «" that issue to
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•ver (e'^ happens to have baoome knowira. a " DMnmndon ?^?J!' f

the duty of BoiM f««Ji^wI! •?* ^^^ "S^"*' ''''«"' t««y »<»k

h.K^r;;^^^^,^''^!^^ when

iwue i. «. fn«r#««l . r T-,.
* " °°^ °P^ •*"« « to that specific

JS tiS^^W th^i;^''^
to a ™iing of law againat either aide. aTd is

. nuti^::'^" *"!"T•" ^^-' <"—
•
*•»« «>• «- » open

tion
;

It to id effect M Mniralaiit V^?S
IWMiiiiiHiw*, wbenof thm b* thiw Mftl^

UM

JaL' rl^'^'ir^*.'""*."'** or te»«mi7'

b,;



M.^.-, S«OKD BURDBT; 0«au. T„«>„ .^

other pweumption,. though thk i. „^J
'^"^P"" "^ -'' t <"> .

the bnrmng of hi. p,op^y b/th.T# ^^•' ' P'*""*- » w action for

thu. put upon the defendut. who n^' .„?.''
"' F^dudng evidence wai

•uadent to go to the jury, burbj ToZIZ"""^
'*' P"'"''^ «^«e^

tT.^r"K T^^""" »' »»>• l<«o»>«»tii w^Ld Jr^' con.trucUon. equip-
that ,t h^ aot been negligent, and thu. ^1 ^7"^ " P«»«»puon

coweinio tke hands 0/ Z]Z ^xHTT? T*"**' *'"'> ^^e caaTSI
• liability to a r«/<»yiy^Xiw' ? f ^^'^'V «*fe«*i^pS;
qneation op«, to tJ:?juJ,?*iSr.*Ki"* °' ''' ^'"' '^*''-' J^^^S^S

to » KBOM of •hufflJboLl -i^J •* <»n>PM»d tDd W« th. "^ ^^ *»»» doobt ««in
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§ 2488. Sam*: TMta for aaMrtalniim this BordML The term "burden of
proof" is used commonly as applying equally to the two preceding kinds of
situations, and often is applied in both senses in the same judicial opinion.
Apart, therefore, from the difficulty of some of the problems of law germane
to each situation, peculiar confusion is added by the unfortunate ambiguity
of the terms of discussion. There is at this day a fairly widespread accep-
tance and understanding, in judicial utterances, of the distinction between the
two things themselves, the risk of non-persuasion of the jury, and the duty of
going forward with evidence sufficient to satisfy the ruling of the judge. The
law which regulates respectively this risk and this duty is in most respects
either generally settled or is the subject of local differences of decision whose
lines of dispute are not difficult to discern. The main source of difficulty lies

in the interchangeable use of the term " burden of proof," which forces the
judges from time to time to distinguish, explain, and even repudiate former
judicial utterances employing analogous language but dealing with distinct
situations ; and thus there is an appearance (and to some extent, a reality) of
confusion in the precedents on the subject.

As to the tests for determining this second burden of proof, it has already
been pointed out that (a) for the one burden (the risk of non-persuasion of
the jury) the substantive law and the pleadings, primarily, serve to do this,

and, subsidiarily, a rule of practice, within the stage of a single pleading, may

putienUr nteftilneu of the graphic method beioi
that it ihowi in amal! oompui the relation of
the itagea and the vital diatincliou between the
judge'! and the jury'i litnatioa for the two kindi
of burden*

:

1

JDMI.

F K

r*-

Jrat.

y \/ \

JttMI.

/• r i

Let ^ = the itarting-point of the proponent
MTiug the ri*k of non-persuaaion on a given

A' = the starting-point of the opponent on
the inne

;

r =: the point of complete pertoaiion or proof
for the proponent

;

Z = the corresponding point for the oppo-
nent. The proponent then finds, as soon a* he
begins his production of evidence, that at any
point between A snd AT he is subject to a ruling
of the judge defeating him for lack of sufficient
evidence. After reaching K, and obtaining a
judicial mlin^ in his favor as to sufficiency of
evidence, he u now free from his duty of pro-
ducins evidence to the judge, and has only his
risk of non-penoasion of the jury. But he may

3SS0

be able to reach with his evidsnoe the point />,

and invoke uain the control of the judge, thus
shifting to the opponent the du^ of pndnciug
evidence. This may he dona rither by some
general rule of presumption that is applicable,
or by a specific ruling of the judge upon the
mass of evidence adduced. If the duty is thus
created for the opponent, he starts from point A'
to sustain it. Until he has by some evidence
reached point K", he is UaUa to a judicial ruling
defeating him on that issue. If be can reach
point Jr, the duty and lUbility of sati^ng the
judge disappears, and he is in the field of the
jury again. Hen, however, the risk of non-
persuasion of the jury is still, as before, upon
the proponent for that issue ; but neither party
has any duty to satisfy the judge. Further,
however, the omwnent may saooead in reaching
point P, at which the judge, either ty a general
rule of counter-prssumptfain or by a specific
ruling on the mass of evidence, will order a
verdict for the opponent, unless the proponent
comes forward with mora evidence. Thus the
proponent sgain has tha liability to produoo
some evidence, and must Main attain point A',

in order to come into the fieU of the jury once
more. The process, however, seldom reaches
these advanced stages.

If the parties cease all production of evidence
while the case is between points JT and ? or A''
and P, i. e. when the risk of non-penuasion of
the jury comes to be the only ana final stssr,
there are rulaa for the jury's guidance, namely,
the rule* for preponderance of evidence and rea-
sonable doubt (pod, ff 8407, U»i).
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, ,,

to do but ascertain the mleiTi tL^t"^^ ""'*«°«». »»»«« i, nothing

Jh.t particular cla« «f ^^ "f'^^ the"othtV!f
''""^ ''^'^'"^'^

forward with evidence to satiafy the iud™Uh-^ • r^*" ^'^ ^"^^ «' «0W8
a duty for the party having the^flm Jurf^i or Si? I"^'"'

** '''' °"^t. "ch
some rule of law (uther by a specific SoMh« """'^"""i"". untU by
evidence, or by the aid of an approoriaTp nl ^"''«^ "P"" '»»« particular
noticed) this line is passed. Th'7cIes^th«T^'''"'" ^^ '"'''^' ^«Ji««"y
duty of law foreither^ (althoLhTk ^ '° ''"'='' **'««' " °o such
•umption. this stage""Im^^^^^'Z^^X' '".?"^'* '"^ ?-
the general mass of evidence, or byuTaiH !?* ' .*''" ^^ " "»""« «">
the duty of law arises anew fo the opponei^J F n

"'^P""*''^'' P"««mption.
simUar modes, be later ren^reated f^Tf ""^' '^ """y '"•PPo«bly. by
one test, of any real signSce lor linS"^"?• •

^''«" » t'>««'o« no
at the outset the test is fuTnthed t ZT^*'"' T^'""^ *" ^J'" duty;
proof, in the sense of the risk"^ nl Z '^'*"'"'f8

^»>o has the burden of
ings or other rules deda„™g iZr^!!" 1 '^' j"'^- "°'»« th« Plea2-
each party's case; a lUtlnfteT. tt Si'^^t^ ":^

''' "'"""-*« '««»« »'
ruling of the judge (based on rsufficilT of ttV

7"^"^^ •"" ''^ »
tion, or a fact judicially noticed /fnlfiiiT^u- *?^ «^»'1«'»«'. or a presump-
whether the P«>UnX"tl^Voft^i u^ ^

''^' '^"' ''''"' ^
evidence as a whole, has created I dutvlor tS^ " P^'^'-P^i"" «>' the
whether, for the purposes of oZ IT' ,

"PP^n^nt; and stiU later
this duty. It has's:ug^LS.tt;Sf;''\"r"''°* "^ »»"««i'
be expressed thus, namely which mil i i?!""**"'

'" "*"''' «^»«cy to
at all. or no more evidence T^ the"^ ^'av be^

""""^'"' '' "° «"«^ '»«»
obvious that this is not a tesjt any^se o?S.T ^7" '" ^"* '* "
teinmg the unknown from the knowT^t V, Jf *, J^^"^

""^^ '»' »«=«'-
in other woids the effect of tL du7v 'f nL '"^ **'?""« *"*^ "^t«*i»«
burden of proof, in this sense. mL"fhat£ "rti^,.

'* ~y" "^

Jheriskorr^:;;r:fXi:'ry!!^i::^

resi^ctively apportioned to the cTof Sch'Srtv "'k"'
*'^ ^-"e^fact.

forehand, from these rules. whaTTacu will
?1^' ^''^ P*''^ '""^^ '"'°*be.

concerns the ultimate n'sk Tf 1„ •

*« * P^^ of his case, so far as

» 18«. B«t, Evidence. | 268.

3SS1
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party and himaelf will o£ conne have their turns in proving their le-
aveetive factaprobanda (though under a strict system of plekling these turns
of proof wiU be more clearly fixed before trial, and may occur at different
stages and not the same stage of the cause); and the putting-in of evidence
may therefore "shift" in the sense that each will take his turn in proving
the respective propositions apportioned to him. But the burden does not
"shift" in any real sense; for each may once for all ascertain beforehand
from rules of law the facta probanda apportioned to him, and this appor-
tionment wiU always remain as thus fixed, to whatever stage the cause may
progress.

'

(b) The leeond kind of burden, however— the duty of producing evidence
to satisfy the judge,

—

does have this characteristic referred to as a "
ikifting."

It is the same kind of duty for both parties, but it may rest (within the
same stage of pleading and upon the same issue and during one burden of
the first sort) at one time upon one party and at another time upon the other.
Moreover, neither party can ascertain absolutely beforehand at what time it
will come upon him » or cease to be upon him, or by what evidence it will be
removed or created,— except so far as a presumption has by a rule of law been
laid down as determining the effect attached to certain facts. Moreover in a
distinctive sense, this kind of burden " shifts " and the other does not, in' that
dunng the unchanged prevalence of the first kind of burden for one party
the second kind may be shared in turn by one and the other, though the first
—the risk of non-persuasion of the jury, should the case be left in their
hands— has not come to an end.*

§2490. PwanrnpUoiis; Legal*« of •Premmptton. The whole situation
IS complicated, quite apart from any ambiguity of terms, by the operation of
presumptions upon specific fragments of the issue under a single pleading, in
combination with the established practice of leaving to the jury for a general
verdict the whole of the issues under a pleading, for example, suppose that
the whole of the plaintiff's case and the whole proposition as to which he has
the burden of proof in the first sense and the whole of the issue under the
pleadings is that A is dead without heirs; suppose that the plaintiff has
offered testimony that A has been for seven years absent from home and un-
heard from, and that there is also testimony in contradiction of these facts from
the defendant and also testimony from both sides as to the existence of heirs.
Here it is obvious that the case is not in the hands of the judge to order a
verdict for the plaintiff, first, because the death of the plaintiff, assuming the
presumption from absence to determine this, is not the only proposition es-
sential to the plaintiff's case, and, secondly, because he cannot pass upon the
truth of the plaintiff's contradicted testimony as to absence and therefore it
cannot then be known whether the fact exists on which the presumption
operates; and thus the case is stai in api^arance in the hands of the jury.

* Except tlut it ooniM tint opon the pro-
ponent btring the burden of proof in the former

was

* The following opiiuon endaina the distinc-
tion : 1884, Zolkrs, J., in Cwrer v. Ourer, 97
Ind. 497, 510.
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Uw -tiU ope,.te..Bo that th^rt of^^n^ ,7^^ P-">"PtionTr rule of
to be taken, by a rule of law iade^nd^^.!^ TJ'^'^ '"'»«"d '""" w
death, in the Jbeence of ary"Xato *

liSfK' ^^''^ " "I'^^'^^'^t ^o
fendant Thia rule of law ia Sn .«^7J^^ *° '••* "^"^^T '™n» the de-
elemente in the caLrforThe iudL3? ' r'^*?'**"**^*

'''^ <^^oZ
the fact of absence torZ^n S! Tu^T '^'

i*"^
'^*^ » ^^^^y And

facts to account for it. thX by a^Te onHT^^K '

^""^ ^""^ °« expUnato^
of death, and a« to .^.k^n Im^^^I"" \^^' '«' '">« the fa2
upon the whole issue. The sU^tLTlf-^'^ "* ""''"'8 «P their verdict
haps the majority of issues b^ Z.o T '"°P'" *•»»" '* " i« Per-
pwsumptions as Wal rulTni Li^ T^*" *'"' ^^ theoretical effecVof
to be loJt sight oHn t£ThetsuXL t^^^^^

?«^--« evidence teni
opponent of the preeumpt on J apS^rt v^ . k

'
V"'^

*"'' ">« «^ «' the
of the judge. NevertheL

, in tTe^rthU TeLl""?'!
*" '° *°' ''^ '^ ">«»«

and will have due place if the ju,7u^dlS 1^^- " '"^'^'^ Postponed,
its duty.i ^"^ understands the instructions and does

presumptions " of law " wdTpi^rm^tL?^^ f*!^.
•''^® *«tinction between

between things that a« in^aiTtfZn^ f
'.' '" '^''^ *•»* ^^'^^^^^

above) and things that a,^ „n^ P'^'^^Pt'ons (in the sense expkined
al«ady noticed, ifinlS/^raSnSS^^^^^^^ ""n

^ P^-P^o^^
judge, and attaching to one evSen «rv flT I^

"" ^"^ ^^ **«'"» hy the
duty of production of othrev ienrh?t!

""*"" ''^'"equeuces as tJ the
upon the probativesti ^^ a ItL ^^P^^^"*" ^' " ^^- ^^ P«»oy.
evidentiarj- fact; but thetrl',!!

"' T^""« *"^ »'«'«'«». of the

i^lUut^thelegafll^re"^,^^^^^^^^^^^
bemg removed, the inference as a maS-! „*

' ^^ '^«*^ consequence
and a "presumption of fact ^/n .r! ^ °^ masoning, may still remain:
for the mionalVrcy.t'p "bJ^;:eTdtTf^k" "T'^

"'^ '"P^P^' *«-
as not having this nLsal^t^l^l^^:^^^' 'l^ff^'y

^t. r^^^
mere arguments." and « depend uw>nTw ^^^ "'*' "* truth, but
generating belief or convXn inThe Snd"^C h' '"" ""^ ^"'^'^ ^

"s^tristis^^^i:;---^^^^^^^^^
the. Whatever former we£nLt^.^"^jrtt^- JT^Zr^

1908. Walker. 1 ;.. n i.n — _

quested to rhl™; .k ill' '^''* ^""^ was re-

m?re inf.Lr .TP"°^ •""• '" »»>• case of.mere inference, there is „» technical force

V

3583

""ur-vion fnan the evidence, whih . biwm*„,.tjo
:, .^c<,»p„,.orv.nd c«.„oi be dta-^^ST^,
* Oreenleaf, Eridence, | 44.



12491 BURDEN OF PROOF. [Chap. LXXXVI
deuce. There may be a preliminaiy question whether the evidence is rele-

T\T^
"idinissible as having any probative value at all; but, once it is

admitted, the probative strength of the evidence is for the jury to consider.So long as the kw att«5h« »o legal consequences in the way of a duty upon
the opponent to oo»e tmrwm4 with contrary evidence, there is no pwpriwrtrm applying the term " pfe«,«|pbon " to such facts, however great their pZUb« ,jp,,bcance. The empJoy^t here of the term '• presumption "

is due•Mip^ to historical uMge, by which "presumption" was originally a term
eqarvatent. m one aease, to " ini.«,ce "

;
=« and the distinction between pre-.«pti«ns of fact a«i of l,wi«8 a mere borrowing of misapplied Conti-

nental t«nns.» The« is in tmh but oue kind of presumption; and thetei« presumpiMm of fact " should be discarded as useless and confusing

.nilT'^^f ,'f:*»'?'f ^ ""P* "' "^"'^ ^'"'^ *h« peculiar effect of a pre-emption "o kw" (that IS, the real presumption) is merely to invoke a rule
of lawcompelhng the jury to reach the conclusion in the ab,ence of evidence toth^^ntrap, horn the opponent. If the opponent does oflter evidence to the
contrary (aulBaent to satisfy the judge's requirement of some evidence) the
presumption disappears as a rule of law, and the case is in the jury's hands
free from any rule

:

j j "o

BnhHmiKnn K-Vk. ; u?^' if
"'"">'«' " Th" being pniaa facie evidence of »

riTt^ ^- ^
A ^ ^^"^ conclusive so far aa to be suSoient to convict him.

Lo riSlSl^'ixTr!^''^" '.'P'"'^ °' -eulpated by ««ne other evident «Uiinot oonoadicted, explained, or exculpated, would be m point of evidence efficient or tan-

Mr'jmStA^r^tT2: !t
^'""*

'" =°"-*«»«' *» ««»• h» mdict according to it ',Mr Justice Arton laid down the same maxim aa being foil, and clearly ettebliihl] • thJynma/aae evideno. (if believed) is bindiag tUl eontrJy evid«.ce T^Xd!^''

Jori^ tT'*"" * ^^^'^ **" """*'"*' ^"^ ^"^ ""^ J«''«">»° "t«5«»l I»«bative

wZT P'"*"'"P''°°' "'«'«*'"°g f"' the jury the weight of the facts, evenwhen the opponent has come forward with some evide«« io the contrary.*For example, if death be the issue, and the f«:t of absence f„r seven yearsunheard from be conoeded, but the opponent offers evidence that nhe absentee,
before leaving, proclaimed h« intention of sUying away for ten years. untU a
prosecution for cnme was barred, this satisfies the opp<ment's duty of pro-

n u ^^i ** ^'.^ '' «»»[>•'« the fmuK from
Coke, cited anU, | 2<i7, n. 4 ; so Abbot? C, J
«8 Uta u 1880, in R. v. Burdett, 4 B. A Aid

} L! P/esumption of any fact is proiierly an
inferring of that fact from other facts that are
known

;
it i? an act of reasoninx." f'orapare

Fntenor Thayer'a account (p. 317 if.) of the
"TeaB in various instance from the mere sug.
ion of such infervncea to the creation of rules

«»! - „.
of law attached to them, the followine ca^
shows th« word in the correct sense : 1810, Davis
V. Curry 2 Bibb 238, 239 ("Two questions are
presented by this case ; first, whether color and
poaaesaioa afford such a presumption of slavery

3534

as to throw the burthen of proof upon the peftou
claiming right to freedom'').

"^

• See Thayer, uW suy/a, p. 343.
* JS«. Smith V. Asbell, 2 Strobh, 141 147

( Presumptions
. . . .aiv artificial rules whidi

nave a legal effect indep.'ii<i<>irt of any belief, and
sund in the place of proof mtii Ou anUrar^ be

io *.l?*2:,*'"r^*''"'"^ *?!«»' '^ '^nn- 3K,
•

•*'-'" (»'"e™ such language to the jury
18 justified as necessary to explain the case to i

i'i v't,^***:
Johnson i: Johnson, 187 HI. 8fl,

Oo ^ . E. -37,
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j_

~'^*'"^*
C 2403awing evidence, remonnc the rule of u. j .

J«^;they areat liberty JpV anyplileS'r '^
*° *»«

of absence for seven ^„ unhearJC t
^"^ ^^^ ^^^ «* to the fact

.rtificial additional SvfeffLt^ 1" °°' ""'«*"«* ^"^n wiS a^y
trinsic effect as it «e^ to ^vl.^^^^^. *»'"»"»« " '«' J"«t auch in-
a plain coneequence in oJZ2^^tT''^'^'"^' T'''" ">»«=•> «
through attempting to follow t"r«ciL7cLSr\7V'^'

fall«,y has arisen
up under the quantitative systl of evide^r^

Phraseology, which grew

"2492.'t^.L^^tl^ '""' "^'^'''

such a thing a, a "conclusive7^3'^^- ^" ?"'=*°««. there cannot be
other .8 conclusively presumed,rth^sen^ th.T^r'"

^™'° °"^ ^«=* »°-
precluded fnwn showing by an^ eyiZZrZ^.t "^P""""' '« absolutely
the rule r^j ^^^ "hat.'wh^Ttim 1'^^^^^
second fact's existence is wholly i^aterial L I '*'°^ *** «"«*' *he
nenfs caseji and to provide this irrS .

T'P^ "' »he propo-
not a rule apportioni^^the bu den o^ ^^sVdiZll

""'"^'"'''^^ ^'^^' ''^
or varymg the duty of coming forward^T^^ to<:etUdn propositions
place in the prindples of e^dencrrlhou^hTr'

""^^ '*™ ^" »«
presumption" often includes a aenn^Z^ ^- ^""^"^ °^ « "conclusive
and should be discarded

^ Presumption as its earlier stage*),

9 2493. SaM*: Confltetiac PrMnn.^^
sumptions are sometimTspoken oT^T °lrf T*''"'''''""''*'«'--

^'^-
a^ve e«„i«d, presumptions Z n tlnflS^'S ^^ '° ^"^ -°"
from any rule of law as to the duty of nL ^^^j^Je^tiary facts, free
opposite inferences, which may l« Ld £ t„fl"?

'^•^'""=^' """y ^^^^ to
wh.h pr^criUs this duty of p^^n iT^t^t^I^J^^

2eo!2dT,. uA" *" "t by the defendant"

to have b.m thiSt „f „!i?"'™^' Iw»UDH>d

<^ the d^C The nSfe'*" *•"' P*"

fendMt to rebBt it '. 5" '° •'"^'•«'« 'he de-

eatl upon the 4efnAnr,iii.7t J ^**'^ '*«»• <»

er^toTtl^.Tttie't^'h'elcc;?;^"':!'**
in the exereiw rf oK«n.~ ?««urrence it was

con,tructiJ^r««^ent^ «Tf
'" '*^' *" ">e

the engine. 'w|ST°!;*?''..'"'W^™<'»t of

directly or nC^fvt,^ 'lefendant. e-..-™

r-M -t have ifS^hrJ™T ^«?e„

:are.

in*- .™ .,ui ,u,,e gei Mr to the pre
teatimonial ;;:l::Ss)*'

''''''" (~»"='"«''«

* ''o"', f 2522.
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upon a given party. If it i., and he removes it by producing contmy evi-
denoe, then that pwaumption. as a rule of law. ia «ati«fled and diaappears:
he may then by hu evidence succeed in creating another presumption whichnow puts the same duty upon the other party, who may in turn be able to

exut for both partus, and thus m strictness the presumptions raising theduty cannot conflict There may be successive shiftings of the du^ bymeans of presumptions successively invoked by each ; but it is not the one
presumption that overturns the other, for the mere introduction of sufficient
evidence would have the same effect in stopping the operation of the pre-sumption as a rule of kw This shifting of the duty of production of
evidence, by reason of the successive invocation of different presumptionsmay create a compbcated situation difficult to work out; but it can more'
properly be spoken of as a case of successive presumptions than of conflicting
pwsumptions; and the ultimate key to the situation is very often found^
Mcertaming the mcidence of the burden of proof in the other sense, t. e. the
ultimate risk of non-persuaaion.'

A txmnUr^ruumption is merely that presumption which is available for
the opponent when he has not only fulfiUed the duty of producing evidence
agamst a presumption, but has gone further and evidenced addi7onal factswhich create a new presumption in his favor, and thus restored to theor^l^proponent the duty of producing evidence. This situation is of rare

-J«,^\,^^
Pii— P*ci. Bvidem,.; mmotmit Brldmio. for th. Jnr,;

Sdafflta of Hvid«».. The term ='prima faeie evidence" or "prima faeie
case 18 used m tw. senses, and it is often difficult to detect which of these
IS intended m the passage in hand. (1) In discussing presumptions theterm ";^«« facie" is sometimes used as eguivalerU toM nctiT^a^tumptvm even m the sfaict sense of a ruling of the judge putting upon the

%l^^,JY,^"^:t'^ *r '^^^^^^^ '« a preceding section («»/.,
§2487) as (c') and (*"', namely, where the preponent. having the burden
of proving the «aa= (,. ,. tiie risk of non-persu«ion of the j5ry). haS not

past the ]»dge to the jury, but has gone further, and. either by means ofa presumption or by a general mass of strong evidence, has entitled himself
the prMumption of innoceuce

^ Compue
(|w«. I Soil) and the pnuunption of nurriaoe
(po*. H2S06, 2i506). which VuniUh the chWneM for ' conflicting " preiomptions. Some
Rood iMtancw of thew situations arr worked out
by PnrfMor Thayer, ubi npra, pp. 848-350.

Compare the example cited ante, § 2487,

' S. "• ..IMS, Bowen, L. J., in Abrath

J.
cf: t B.T0TS: W-iA .n*I B?i"jr|-«^

MM) caae. and nothing is done by the othfr side
to answer it, the defendant faiU '') ; 1810, Mans

B!H«,f;i '" Banbniy Peerage Case, 1 Sim. &
8t. 158 (

' In every case in which there is priina
fane endence of any right oxUting in any iwr
son, the miu probandi is always npon the peraoii
or parhr ciilling such right in question ") ; 1849,

viIl?"'**"'^^' * *^^ ('""»« '"'"Jen of Pf'-of '"
swited

. . . by every species of evidence stroiiL'

^22*^1;
to Mtablish a;>nimo/(«CT« case against a

case is suliicient

J —.—-7 • -•-~ •ouuiMTuby the other evi-
dence m the case ).

3530



If 248W498J pRiM^ ^^^^^ ^^^^^^^^
. ,. ^ 18494
tea nUmg that the opponent «h«nild fail if he doe. nnfhin • .imjucmg evidence. Though this uZ for th^^^ i ? """"

'? '^^ '"^ °'
ambiguous, is objectionable: yet it B^elVlH "/ '""'''• ""'^ ^'"K
aimikp legal effects (cO and fe'VorodZ^ ? ""! "°'^" °"« «""»« th«

1'2fZtT »' ^^^--^^^^^^ r"" ^'^^""^"°" " '^ •

in^ve^rdSLrsTn^^r^^^^^^^^^ f-l7 enough, found used

...(«). naniely. whe« the' p.^n^tgawL^S fi sTdJ."?'i!!"'*' « '^«^>
evidence in order to pass the iudue to fL^

first duty of producing some
fied the judge, and Ty prop^riTcIal 1^^^^^ ^""^ *••"' '^"'^ '^'^
hi- case. This sufficiency ofTvidete ^t .^"^ ^ "^^^'^ *^ «°°"<1«'
which is that the proponent is noir Shi!^ ^""^ ^'''* significance of
tion of the verdict for\he opponent ia^lJ t f

"""'"^ *" *» "»« ^irec
casa. In this sense the pCt^ usS^^^*:"

"'«™<»^»° - az-n^a/a,^
evidence which is indeed admissible so f«^«» ?J^

"" *•*" insufficiency of
might have excluded it. butTt S^ °

UT^ r"°"'
"^'^ "' '^^^'^'^

ponent. is not enough in quantitv t^^ Ju l^"^"""^
°'^«"^«^ t>y the pro-

difference between^the tl^ni^s'^f'Thnf
""»''"'»"!•« t" the jury." The

consequence; for. in the laSr Ll ?f
" '^ PracticaUy of the greatest

i» safe in having «Ueved hlltlf of H hT"',
""""^^ '^'' '^' P">«^»t

former sense it signifies tSe hitrttr'"'"/i°'""^^ *^«
for his opponent* Some oUhe c£^t T.'*^'^

'° '='^'^°« '* ^new
unfortunate obscurity in theXiilTorthe 'r^'

'"' •''^^'^'"'^ °^ »°
execution of attested document »oTo? .h a

™^'°S!' »" '» the proof of
them..orof theauthenticatiroTa^cientSStS V' ^'^P^""" «^-8
to determine whether the effect of^etS ^'

"'^^'^t'
"" °'*«° '^^'^"It

.
wl-Wjort in?u'.n^n^^^„P^'^ iS-^-t °% the wLrofT. ^'"j^.S?"

:.th. Uw h« .a1m.itt«J it t„"fh.„ .fr.?i • „
'^^i" ,%»f

- R- Ca. 1« N. Y. KB, 48
the oJtt" tTof the liSS l'^"' ''?^'»«'>

tfred proprietoTof The M;.^ft"S.^j^:

roL.tr.— S3
8537

horse's nnmsnagesble disDMiSon »?T^'°'.'

67 N. H 334. aS9*
"'• '° ^"- Hopkin.^

• iW, { 2620.
• iW, S 2629.

J
/brt, § 2521.

as equivaW f„ ..^T™ P^^mptive evidence "

thel?™ilL™'>„.;j;™»' evidence/ .„d
of it to go-'to theTu'/ZXtyT .rh'e^f'r
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jury;, mere identity of n.me h« Wn thought boV.ufflokn! .Sfd Slnt^cient evjd«.oe of identity of per«,n ; » but .v7n theJ ciSSyS fk^lL"fixed precedents. There ia no virtue in any form ofwoX TwL wi^^lu
•bwdoned by most CourU.» Other vsriedea ot nhJlL u .^n attempted." ,n -e Co^Tu™^^ ^/^Stt^^Sthe same « ,t would be on a motion after verdict to set « de the vIriS«being agamst the overwhelming weight of evidenced E"nifjL^^;;

uwunnUblr oo^|«
tt* MUM nmuiiDfi

.bT. tar««o. from tt, p«j«^ „ ,^t re'v^if ^'^'^ib!!^!!Si^X!i

uixm jnrtiflabl* itd^raMTbat qd^ ML^TT^i *° *^ ooatmy. th* Ceart mart

not to dirtofb tMr rerdict••P^ ^^ u1.*'2LS"5' '"J!?!'' «^
• 1897, BtDolt r. K. Ca. 164 N Y SU i« ^ "^^ •"bmittiM th*

AU. ISa (one rorawr Idek b; . mole, not laffi.
eioit aTidciioe or vtoioiunea, on the beti)

«• /W, I 36S».
'

I fu"l*.E?~» *• n»«tionad, to be lepndtoted
in the istei: 1867. Toomej V. a Co. iICB'

well, U B. 4 Kzoh. 3S ; bat it ia dMkolt to
find any prior time when it waa erer • now.
DBB-i teat in Ingland.

^^
" I8B8, Juuea e. Croekatt, 34 N. Br 540

648
: 1887. B«telott v. IntefnitioniU Bimk. 119

111. 2»<». 3». » N. K. 898; IsSS^ "Sffntt »&|po». Co.. 176 id. 471, M N. E. 860 («:in«lU
Tu\t dimpproiTBd

; rtiA»«, " tending to prove
"

auB,«.
;
Bartelott am: appoved)

; 1899; Uid-U- .. a^, 168 y. Y. 7SrM N. E. 679 llSS.^oepflm „ Co*y 182 id. 12, 56 N. E. 608
1901. CoR-lell ». R, Co., 129 N c. 398 40 « v
202; 1873. PhiMelphia A R R, Co. t' YeL^
Co. r. Clark, 94 U. S. 278. 284 : 1897, Taft, J» Bwuig V. Ooode. 78 Fed. 442 ('-rhe p™!Iwinary qneation for the Court to aettle in thia
«««. therefore, n whether there ia any evidence
aalBcieBt in law to auatain a veidiet that defend^"^ ""•kiHfal or ne^igent, aod that hi.wnni or ikiU or care cauaed injury. In tha

3538

fc^L*"
'^»"> »>w«lrt"for the iUfcS.I,t

™S2T *"''°"' «•! Doa. tha eaaa inmWb^

M»M? ^Twi?tL*",?°*»«» °» Trial..

SlSIr. B r •?!&" ^, Bnuinom J, in Ket-

potod a finding would be juaUfie.1) ; 1807,

-^J"J!1„. "Tr- '?.^- ^^^' *' P"«- »6»(eUhe;no Mmpeteut evidence at all bearing upon theMbjeet, or"»wedtth.t.venlict1iaS.tthe
djfenjUnt wonId nec—rily be attributable to

more than to raue "a mere aurmiK or .u.-K k Hs..'^"'"'""
'• '*• ^- " ^- v«

I
"^

'v u' i^'H',^
•'•' '" ""^8" "• R- Co.,

la. m. 69 N. W. 61 ; 18M, Moriut * F. N.
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in the next plwe. becat^^ the3?,^ Lm. J* "°!^'*"r''
'^*'' '^« "»»>' "«»

trial. whU. the rolini, S !«!„«!?!?
^,*''' ?' • ^«""» '«*«^ »««ly to . new

verdict for the op^Zt ^^faS 1:S^h"T"'
*" *''" '"'*'*°» «' •

proponent-. evideVce whKolld StT^^^^^^^^
' "^ '^---^^^y «' »««•

would jueUfy the Utter." ftrh.J?h. K^f T" "'8^* ^ ">°" *»«»

proportion Mem. to me to be thiT a« ^ ,
^•". «^«'««>«" -The

umm.we,ed would jn.tify meJ of orf^J
'"*" ,^ '^'*""^ ^^ich if

the,uej,„„^ch\he ^l^ll^VC^^^Zn^^'T^'^^^"^^

ruling of the judge that the ^JneBtl I,
^^- °™ "** ««'~* »' ^^

jury ? It i. coZonlt .aid E„ « r**."°*^ ? in-ufficient to go to the
tj. inry. «.d direct a n'o^dt or 1 ve^trIf,'T *'. '»""''^° '«»
the phuntiff. or direct a verfict fo,?K- i

"thf defendant if the onu. i. on
•nt.-> .-. ^ decidTZLrt t[« p^^^^^^

^'^ '""» » «» tl"* defend-
that particukr iJ^tZr^^l^T'' t,™.^

"' non-per.ua«on on
ever. thr«. diatinct forj of nuL« whTh ' ??"^°*- ^'»'"* "«' l*"^"

1. The nonmit whiTl.!. *', .
"^ dilTerent question.,

the pre^nT;:^"'i^^'^^"f^^^!^^^^on.. Jy be employed for

inent a«ain.t^hT7ropoilrl"'(iL S,^^^^^^^^ T °°' '"" "^ " ^"'^
unecewary. But thV local ri-./ ^^^^^^V^rt the proponent*, consent

modwTrtitute. and JSJ^ !" ""'""» ''•^« '^^^ «> widely varied by
it. «rvioe f^lle^'^Xl'' "^"^^^ "« '"""^ P-^ble as I

".^^
;
?8»*. 8wl«i «. SerK 86 Or. 289,W Pac. 634 (citing .ii^T.",;r7"w.^7- p''

th'^W^tom R^en, Uw Joun«l for^U?

«•* Wl, 276 (.pproving Denny « WiUl«n.r

7 H. I!«8^ '•• *" ""^^ • »• Co-. L- B.

1881. Ambl.r r^ Whippl., 189 III. 811, 822, 88«.E. 841 ; 1902, Kanm C F 8 A M a ru
». Perry. 85 kJ^ 7«S^ Pac 87ofIwA^
fenUa r. R. Co., IM W. Y 288 48 W » Ji?"

.^^""*^'^i"* *•• ^n-tion. whether the

Co'.'suU^'^r^'jf''''""' *° I*°Win. etc. E.
i T?^17' ?-• ^- ^ ^PP- C". 11B6.

o-kJ following opinionii are mefnl for the

». Cook, 8 N. Y. 87, 74 : 1892. Maimidfr P i

t^'I'ti^-^^ folowiag cMe. illnrtiat^^Mme of the conmderation. that nay enter:
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2. The rfinehra •/ a vmliet u the appropriate and noat uaoal form of Um
raling.* Two main qneiUons here ariM: («) It there any rwwon why aa
order directing a verdict for inaolBoiency of evidenee may not be made in
favor 0/ thtoiypontnt (i «. nauaUj. the defendant) r (b) h there any reaaon
againat making it in favor of Vu propotunt (i. *. uiually, the pUintiff) ?

(«) It u almoit universaUy conceded that the direcUon of a verdict for
th4 opponent u in general n proper form of ruling. That much, and no \m»
ia the very thing that i. .ignified by thia part of the judge'e function in theVM. In making the deciaion, however, the truth of the propraent's teaU-mony muat be aaaumed ;• for only the jury .ould have the right to decide
to the contra^ upon that material Moreover, the aufficiency of evidence
which will defeat such a motion may be found in the opponent's own evi-

u't^.f.'' '"' ''*'°*'" **"'"" g«in8«y).»ju8t as the insufllciency of facte
which wiU justify such a direcUon may be found in the opponenfe evidence
provided it is undisputed.'

'

(6) That a verdict may also be directed for tht proponent is accepted by
the majonty of Courts, though it ia more pkusibly open to dispute.' The
usiwl situation is that of a plaintiff, who has produced a mass of evidence
sufficient to throw upon the defendant the liability of producing some evi-
dence to the contrary, and if this duty is not sustained, it ia the iudae's
function to make the decision (anU, § 2487). The only objection hielan
be that the judge must not reach his decision by assuming the plaintilTs tes-
timony to be true (because that is the jury's province)

; yet where the tes-
timony is undwputed, or where in some other way that assumption is
unnecessaiy, this objection disappears. A less common situation is that
of a defendant having an sliirmative plea (for example, payment of a note
or contributory negligence in personal injury) ; but here also a verdict may
be ordered for the defendant, provided the result can be reached upon undis-
puted testimony of tiie defendant, or upon testimony of the plaintiff, which

» non-wiit wii held improper) ; 1«»S, FiSetl
* B. Co ». SwtjriM, 70 Conn. 74, 88 Atl. 8»S
(•ppUad to • OMIM triad by a jodga witbont •
Jirr).

o .V J" •" •qnl»«l«>»t. in loma of "nu
Southern SUtaa and elaewbere, in a motim t
toKliuU all o/tM4 evidenee, — »u anomalou ird
muleading term.

,
• fheTa^ling^ U u«ully ,.g„d«l to ba Toi.". 6onV.,i is'.Ts^Ti n*s''Oommuuonen of Marion Co. v. a»rk, 94 U 8

a78, 284 (1878; opinion by Cliffoid, J.).
The contrary rule in a faw SUtes u baaed on

•ome muapprehenuon of the jury'a function

;

«. g. : 1888, Littlqohn ». Fowler, 8 Coldw
Tenn 284, 288 ; 1898, Gannon r. Oaalisht Co..
146 Mo 60S 48 8. W. 968; 1903, iSlton v.
PooUr Bluff. 173 id. 89, 72 8. W. 1088. Thta ». E. 884. Perhapa

lfe,;!ir'rctiii>^.'ttW4t"5i •"^"' ^^^^^^

N. W. 691.

AU* 982*"
*''*"''° ' °*°*' ** ^' ^' ^' ^*

Au! 987*''
^'°^' " ^ ^'' *** ^ •"'• *^

* 1899, Brown v. Drake, 109 Oa. 179, 34
?• Kv30»; 1900, Hanhall r. J. Gro.., c. Co.,

Cook, 8 N. Y. 87. 74 ; 1890, IWawara L. % W.

669 ; 1804. Union P. H. Co. ». McDonald, 152
W- "2. 284, 14 Sup, 619 ; 1908, Leach p. Burr,
188 id. 610, 23 Sup. 3liS ("the power of a Court
to direct a verdict for one party or the other
M undonbted"). Omtra: 1897. Annuton Na-
tional Bank ». Committee, 121 N. C. 109, i!8
S. E. 134 ; 1897. EUer v. Church, ib. 269. 28
S. E. 864. Perhapa Neal v. B. Co., N. C,
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of evidence The chief effect of thi. h« UeTto i^S"*
'"' in.uflicie„cy

fuMon into the ruling, which dm^i Juu *u ^.
""""J""* » certain con-

noUoed ^^ "**"' '*'•' '"''' *»>• "bject of wiiver. now to be

When .*n oJlTnent'llured^Tth?n«^T '•^'••*"» ^ 'M«i<«.
motion Mking in effect for Zl^Ln'Ta veHicH

" *'"? '"" '"•^•' »
situation affected by hi. .ubMqiwrerduct Jf^f ' " ^^ opponenf.
moUon ? (1) In the fint oU™ thl ' •* "'P^' *« » '«»'»»' of the
judge, a. aUtter of ^hlfte m3h7« T"""' '''r ' "^'"^ ^'^ ^^J
ponenf. c«.e in chief tSwLI mLTJ^L x

*'°" '* ^^^ ''''^ «' »»«?">-
only invoking the Courf.l^^„r;:f 5^^"^ "':•• ""^ •'^* ^"''' »>• »
n>«y he demand a ruUng a. ofS"'' S^ 7nL "l"^

'""•'"* " "^"^
the opponent ««,,•«. n„*^^ ^"^^ J;^)

In the next pl«». it follow, that
judge', refuwl to rule aX.t thTZ^ T/ **? *" '^ '^'^ *»«, the
the close of the P^nS^ ii^hTf"V^ o"""^""''^

"' "-«*«"«« •»
««> the fMtion at the cloie oTSJ^Vk 1

"PPonent «ay therefore r..

io the benefit of the rSZ if ^hT. f '""/v
'^^'^ "•'"• "<» » ""titled

however, he cannot ta;::'^';.^^^'; theTul^'I^"; ^'> ^°^«'-'y'
to direct a verdict for iiuufflcienT^ th« t !.^, .r^""' "^''^ ''/««''

rf the opponent. wUn'^^h", j'S^ry'Sthe uao* to b* found for the fomer jSS.2^^

dupiit.. that) ^ '" "PP"""" <»nnot

a64i

c»»m, the harden of ertablithiac milt mt. «.

!«?« -i '. '"S" "• Hnnter, 2 H. BI 187-1873, Trout ». R. Co. 2a nJtt «Vn ii ' >

Prelimintry TreTtiiTisr "' *" ' ^J"'

Pumell » H. Co., )22 id. 832, 886. 29 a F omcompare N. C. St 1889, c. ISl?^ ^ '*'

'
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capital cases, and by no me^s L a fi.^/T ^'^ '^^^''^ "* ^"^ ""'^ ^
forms. « A clear imni^LTn^" ^ ** P*""*^' ''"' ^° ^*"°^ ^ntative

efforts have been rLd^ tnjJ^ f ?® '^ *'™°' ^""""^ iH-advised

state oSdOneThtt hi i^^^
^'^ '^ «^""^« "''^ undefinablenund. One that has received frequent sanction and has been quoted

* 1892, JoUet A. fc N. K. Co v Velit iin
«•• 6». «». 28 »• E. 1086 ;18M Am« fc F^

60 Atl. m; .889. Weber ..iS'caylK:
172 id. 678, 72 S. W. 900 ; 1902, Sigua IronCo. ». Brown, 171 N. Y. 488 6* V > io2
1892. CoIambU t P. 8. R.*C^'.

"
H.^horaV

Dan.el8, 162 id. 684, 687, 14 Sup. 766; 1902McCrea v. Pirsons, 60 C. 0. A. 612 112 F«l
917 ; 1908, Walton e. WUdOWitftT KT'
60 C C. A. 166, 123 Fed 2oT"cW< * ?^-,?^8'
PumeU V. B. Co., 122 K C. 832, 29 8. e! 963

tJ,«'™'!"°''i'' J?"" •» « loeJ quMtion whethertte motion to direct a verdict must be m wrZ
Jh?'i.?^ f^L'^'"*". r^qoinng instructions to

tV fSi^fc^ w-
"^'"'«; "»3, Ames & Fr«st

^1 .????""'"• *"'^" (undecided)
; but it ispUm that the two are different things.

n„/ i?
.OeofBM alone, it seems, this test doesnot obtain

:
Ga. Code 1896, f 6146, Cr. C. §9^

oraAT^tion than preponderance of testimony is

>M an article by Judge May of Boston, in theAmencan Law Review, X, 642, 656. the author
of the treatise on Criminal Law, and Thayer's
Preliminary Treatise, pp. 661-668.

^



.. a. .ft. ot th. c«, whkh^to/b" „d^T° " "['^"W. doubt]
«( .11 the .ride„„, te,ve, ,h. ^toio? !Z^ »»l«~>o «.d co,«d.i,tioo
cjnnot „, the, feel „ .wji. „*J „'„""" '» '!»' «•»««<» that ih.,
«( the chug.. . . . ite „y « „", ."iS.' "t'*' »««i»tr. ot u„ ,„,J

nary doubt, but -uTp^f ' '^ " ?' '""W" « N. E. 993 ^ilrt* "i/'^P"''' >« 111 '49.

tends to support. It , p^? to a 'mo^f'' " ?«« " ^- E 127 W^-flhi M ^"'t' "« *<»

evidence before them XtVlT. ^*^"v*° '•« -. « S W 7«' fiJ^^^"- Con>-. - Ky
h»» been eommittod b» th. » <• "T* "^"P^ I*. An 21 M .L '."?*' ^'"t* "• Bazile. 60
-tisfies. theHiT tto'':«.e?'^\r »« Mich"'J^ ^8 V Tul^^H ^-^-conclusion possible."

"'' °"'*'^ "enable ». state. 73 MiL tiia J'l' "»«• Webb

JoHaSsto-^-^'.-'-'-nthe terl^^^.f;- A^l/. ILI-

1895, Jackson v Stafa. i<«Vr ^2 Jnehce: ». Duncan ilo ij >L " "^- *•>!
; 1898, State

838; Thom«i I: Itote Ih^ ,
!'%,'*«„".*'• State r.^,i*^„''';««%"SW;288»-8««»

Bonner «. Sute, 107 M 97 18 So M^ 4'^' "»«. StateTGldm 17 m*\*'
S. W. mS

ard ». State. 108 M k»i Si i"' "* ! How. 998 • l«i>« fl» * '??.' " Mont. 17, 41 p^'
.

Peazler r. Stote 110 id li ^L^' ^^
' "M, ^7' 1I9I' ?!?,*,?

"• ^'^^y. «> «• 498, 62 P^"

t,\l\r.S',f̂ '^"^^^^^^ ?? 'x ^wlS»^'«"1;.1iiib
id. 1, 22 So. 71 Yarbro^ii''*"^':-.^'''^' "« «72, 71 N W -'«i**^„^'"?«'' "• State Jud'
92. 22 So. 6S4

.- Pickens7«Vte Ib'la '^" ^^ J^* '<« ^^^ N.' W.''i6i"*V8f8''cr ?,•

«^" »»
851

;
Newell o. State, ib. 54 22 si km' ^*'.: *''• <81, 73 N. W flso'. '^'v *"*" " State,

•• sute, ibt 99, 22 80 471 -isM n'^'
^°<='' 28?, 78 N. W 6M • niJP"'"*^ "• State, ib

State. 116 id. 446. M So 40 • T-?'
^'7'?."' "• '3 N. W 744 •" M.ri u^^^l "• State, ib. 310

117 id. 18, 23 So 77: B^; "
' J'"" "• State, N. W 4m *

i'sm I*'''
"• State, 66 id. 44 74

23 So. 138; Walker l.'surib- 4^23 ^^ .\'f
''^«- " ^'''mM^%:- "T"'""' «* ''^-

Burks V. State, ib. 140 23S« Mn . 'v? ^i' "* ^ ««». 4« Pac 16 T.^' n ";.|f«""o. 8 N. M.
State, ib. 82, 23 So 799. n?' ^'cholsono. Pac 346 lso» p "^ "• '^"dUla, ib. 510 46
W- 72. 28 8o.1om'. ifi,°',""" "• State, 118 in 47V *J*^,'/*??'• "• Barker 163 1?' V
Ark. 88, 32 8. W 81 ,'8o«''T

"• State, 61 N. C.798 26S J'S^T',?'*'* "• Koj^rs ifi
«2 id. 494. 38 8." W.' 689 ' l^^V' ^^^' "8 d. 1120 44^s P^ 'Jt^^t^'^ ^ W cox"
y^'ta. 116 Cal. 17, 47X 77/'. ^'^P" "• U. S., 7 Ok".' 232 54 pfp^ui^^f-o ^'''^''''Id v.

tH^k,%'% i«f^ ^r¥ r' •^-p'» 's2s?^tr*%4 ?> s.^r6V9ri^9r

gg^ , 1897, Hoffman „. State, 97 id. 576,
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tZ^af Zf°° "^J
" ^"1 '''^"'**°° ^ eiven, the matter tends to becomeone of mere words, and the actual effect upon the jury instead otLiZT

perpetuate and develop these unserviceable definitionTa uJess one a.H

wholly abandoned.' Yet its defence has been attempted by an able judge

fuae rather th^^ toSLn"he i^ I."^"*^'^^^ '°u'?'*'"
''^ "°* *""» t" «»°-

meaning of such ^o^^ltu>h2ZJ T *^* '^^"^'^'^ "^^'^^^ "^ "P'"" *»»

lead .uo'h men ilotlllyt^"„7ourS." Zklh'tTn "^!?""^' ""^ """" *^

reasoning, by which thev are acea,tLJ^
to Uunk that the ordinary processe. of

of life, a^ not .u^^bS tter.^1Z^i!°
~"* ^ oonclusfon. in the ordinary affairs

judge, and That they are theS,yre.ilvwL^„^
gather from the language of the trial

elusion; that it would^ te^TtTw-Ti. .
" *"' "''""y to come to . just con.

to language sopZ tha^ Ut not t^v ^ T"^^ ^V' "'^
«*«'"Ke-oe in regard

Newnfan Lid, S Holt'l^St^te^^^t ne^S^t.^^^S^^^^^ r '^'"^

o-r:^i;e%rjt;x;i=?^^^^^^^^^

• Judge May, in the article above cited, which
contaiDs some just remarks upon the doctrine.

...KiJ* /;?i, '^« " * "^«' treatment of thesubject: 1901, Lenert v. State, — Tex Or —
fl3 8. W. 563 (-'The jury ^nt word to thi

n^^*V "'»'."»«y^«'''^»''«dditionalchareB
upon the meaning of 'reasonable doubt.' .

that the two words " reasonable doubt" wenwords of common use, and the jury could under

''.:a4

sUnd them as easily as the Court, and the Courthad a reasonable doubt as to whether or not he
could under the law chai^te them as to their
meaning. We see no error in thu action of the
trial Court calcnkted to injure «••> righto of
the appellanto").

««•>«

I
97 Wis. 576, 73 N. W. 62.

• 101 Wia. 627. 78 N. W. 146.

on. „ffK*"""- t^^-J^,^-
'^- 388; this was

one of the great judicial minds of the passine
generation. i««""'8

*• 82 Mich. 329. 28 N. W. 883.
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courted all .tteJpU .te^^C fSmLT'::!'' ^k?'*-
•"•' »«'* w7ite™ h.vfdT^^ofajuror. Neverthele« the f«.t remls ha triJTf^"""

doubt, from the .ta„dpoi„^
tn«l», genenUly take great pain, to e«Ui„ thl ^^^V' " '"••» '» '""PortantoriS.ng can gnup if mea^ag."^ The pSe ij thar^*" ^l""" ""«"°""*^t nuZZt
obwrvationsof theneceg-sityof it. UilZZA a?^"^ ^"^ K"""" "P t",m frequent
fflake a careful explanation of th, teri^w .?*''.*"'"' '*"'* " '* P'»P«' in »»S to
c.rcum.ta„tial evidence it i, the LSC^ticet?"' ^* P'«»-"tion relies whoXon

^
u. onl, e,p««ion, that ha. h.n'K::."^:^^^-^""

'
'^'^^

and herein is given opportunity for mfi ^ ' "' °°'^ '" ^''^ '"^"^'^ «*«* v »
of a cable or the Hn^of a2 ^fZth the?r"' "J^""'

^''^ ^^^'^^s
measure of persuasion. ^ ^^^ ^^^^ "°>ile for testing the

§ 2498. Same Proof hv «
In «.i/ cases it should be Tn'S'^toT ^ITt""" '

"'^' '"' ^'^ <"-•
unusual positiveness of TrsuaZ r« ^. *' '^^ '**'•""« «*"tion and the
But it is customary to go^nh r andT' /" '"'"^"*^ '"''' ^^ -* obtT
the quaHty of persTasifn nScet;; 'itTS^^TT '° "^^^"^ ^" -'''«
which there is felt to be a " preindtJn.f *

.^ ^^"^ '^^^ °^ "^^^^ in
mandant's pn>po8itioa Here 3 IT r"''""""

" '" ^«^°' «f the de-
phrase has not been aUowiS^i^LT' *"' """^^^ ""'^ «»«g«««ve
pWs-.. satisfied." «convinced7a^a the hke 7 'T''"'^

''^"'^'^ '''^''

" II. t 9JAQ ^ o"2 11, f 2469.

166 id. 138, 46 N E%. mrK^LC^^P'^
^ People. 177 id. 63, 863 N E iT^^SlS'

883. 41 S. 'e. 5« mo%??''''«'F ^'- <^-

397. • °' "*'"'• 592. 895, 57 N. W.

n/irio^'ST 4^3 'is'Si
"^^ " P'^'^T-

K»tr. Co. 1.. Rtbd ih «- S?'<i*°'!"'=»° '^"'t

Alabama M Kck V u '" ^^ **• ^**' 1897,"«™ «. It. Co. r. Marcus, Us id. 389, 22

3545

.t3ll'4'y|^ia'?"t898' t""-^ fo- "• Hill,

118 id.'330, 24 S^ 862 f'.M""""?- •^'»™PW1
proof." not ,4u.^f? ]L« tJ'

""* "'nvincing

119 id. 627, 24*8^ s;'; }!tL ^~«* »• ^r'""-"
house. 113 Ui. «7, 46*?^ 8fl«?!?'''

"- ^"r"minds" of the i, rv ht? I • ^ ™"'""* ">»

1896. FreS\nVv. 89^: ^4«Tr;^i
mon mind "> iSflR S.„v!. ^ '•"" "^o™-

Ins. Co.. 99 id. 289, 74 Nw! 795
' ^""P*" "•
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|i|t

fftJ«^!i Kf. k!"'"''""''*^''*""*'^''""^"^^ ^° 'ts original field, and

1688. the effort ha8 been made (though usually without 8ucce88) to introduce Uin certain 80rt8 of civil ca8e8 whei« an analogy' seems to obtain, (i) It^som^bme. 8a.d that in general, wherever in a civil case a crin^inal actlch^Z
as a part o the case, the rule for criminal cases should apply; but this hasbe^n general y repudiated.' (2) Nor is such a doctrine better e^tabLhSf"mdmdual kmds of cases. It does not apply to an action for a"teL^
cnmt." nor to a plea of at^ by the insurer in an action on a policy 3 fire

hZ„°'';. 7,V^'-'«' proceedings ;T nor in an action ter«^^charpng the defendant as the father of a lastard .-^ nor in an action^ttdwtym? nor a proceedmg for divorce on the ground of adultery:" nor in

STomfrJ".'^"^'';
"''"^ ^° i-i--cti^n}^ But a stricter' stanlrf,

Z^L^^ ^ " "" " '^'" "^^ '^'^r.yincing proof," U commonly applied tom«isure the necessary persuasion tor a chaige of fraud ;» for the eristenceand contents of a W «^/;M f„ ,„ .^^^^^^ '^ ^^^^^ by^ »
f

»

rfawlur!rV"*"r'*°r'"j^'*-^'^''^^» "/ «^ L^r«j^«.» ;»d

"

a few related classes of cases.''

j„ li^T?f* "'^''«? **•''• "*'<='•• »l>o" "ted.
J^^Ojon ™ ""' ***" " JodJcioiuIy

»t 't^^'^'o?"/?" '• Tourtelotte, 24 Colo. 204,
1- ,;«^?.? ('<"«"7)

; 1894, Grimes i>. HU
dnided

; though ptenotui ruUaga in this SUtelud adopted the criminal rule ; prior decisions
•pp«rently doubted ; but the criminal rule held
not applicable to a defendant's ma'icious de-
stnictjon of a note, the malice not beins es-
•ential to n»o«ry); 1897, Kebruka NatTBk
•. Johnson, 51 Nebr. 64«, 71 N. W. 294 (action

dtefrSTtl
P'°"*^ o' "n"""'? »tolen by the

.x.*„''*''
'^"npheU r. Bums, 94 Me. 127. 46

m M k"^'- fSS'^
"• "^ " .Teni 87^:

Wdi^uite^-)."'
'"""'"'^ '"'^" '"•

.» V*"' Heame r. DeYoung, 119 Cal. «70
62 Pac 160 ; 1898, Atlanta JoSmU r. Mavwn
92 (H. 640, 18 8. E. 1010; Ind. Bev. sTlW?"
I 878; 1872, Ellis .,. Buaell, 60 Me. m 21S
(leading case) ; 1897, Finlev v. Widner 112
kich. 280. 70 N. W. 488. the supZd doc-
trine amtraw criticised by Judge Mwin 10Amer. Law Rev. 642.

*

oi V'l^'li'^''''""' "• I""- Co
. "« N- C. 821,

rini ^•-
?l^' **^'' ^'"t National Bank „

ttw/ro
; 1852, Darling r. Banks, 14 111. 46 ; 1866,

McConnels v Ins. Co., 18 id. 228. The «m/m

SJTr^? 642" ' '^*' ^^ '" *** *"•"•

» 1899, Se WeUcome, 23 Mont. 450, 69 Pac.

62P«; "S^S"'
^'^' ^ *^~'"' ^ '^*''' '**•

1379 *P^Ui^" ^?'?**' ^'^^ *"• *'• 2? So. 414 :1372. People V. Chnstman, 66 111. 162 ; 1870,

3546

^^"'2^".- Scribner, 67 Me. 496 (leading case) •

iJi. 808*'
'^''*'° '• ^"^ " *• ' *«»• 28

.„*!t 2?*' I^""*"* »• Lenning, 176 111. 180

"ly-Atf-'sil.**
^^ r-TLindleylw Vt"

< F «'« J

Uf^fc d ». Adams. 98 Oa. 728, 25
o. E. 833 (proc<,edmgs bysreoeiver for contempt
for not turning over moneys)." 1896, State ». Collins, — N H — 44
* u *,Mr"^'"''**°°i?^'^/ Uquor-nuisanw).
"1897, Kansas M. 0. M. Ina. Co. «;. Bam-

meUberg, 58 Kan 681, 60 Pac 446 (requiring
something more than a mere prepondmnoeT
1900. Conner v. Oroh. 90 Md. 6f4, « Atri«24

i«M°?T"2''
no' merely prepondeiating)

;

1896. Lalone f. C. 8., 164 C.*8. 866. 17 sSp.

am ^Bell Tel. Co.. 167 id. 824, 17 Sup. 809
( clear, unequivocal, and convincing" ; revoca-hon of a patent for fhtnd) ; 1897rDohmen Co.

JJoT w J"

""* '"i««f'«=to'r evidence "). Omira

:

1897, Nelms v. Sterner, 113 Ala. 668. 22 So.

?d.%WS? 2^72!"" '^^ "• '^"""'«' '''

U S?k'^T 'o'lf'«d «•(«. U 2052, 8106.

M. \. M'i.*'""^y V-
*^°»*«'"' 81 Mich. 318, 822

( shoiUd be proved in the clearest manner and
la*?.,,*"^ ""f*"' *" ** »•»"« suspicion ").

nn inr if o^^'^.l"" Co- "• Hodson Iron
Co.. 107 Mass 2M, 817 ; 1900. Seitz Brewing

IT KSii
<<2Uecting many forms of phrasing)." 1901, Bowe p. HibemU 8. » t. &oc 134

Cal. 408, 66 Pac. 569 (identifying separate' prop.
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, ,,,,

or numericl theo^ ofttLony^tT2o"33) » A,rTl" •»""*'^«-
been generally repudiated in our law v«t

1^' ^^*''°««'» *•»«»* theory has

J>
it in the statement that an unctT^^ettd w>"

""^ " '"'^'"« '^""«°«'«
his testimony constitutes per 1 a n^™^ ? '*"^'" ""•"* *« believed." i.«.

t»lt» in t decr«^ ^"** '"' ~n»cting a mi,.

jZLfu iTii^rr 'i'i'T.*- R- Co- »•

M»( hongh„otin.eriniin,lc«r°'

^ oy ujr one, .houU control the

concliMive'^et ?n fV- ~ "*' d>K»dited. b

8547
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I

TiTLB II
:
BURDENS AND PRESUMPTIONS IN SPECIFIC ISSUES.

CBApymt uuczm.

1 S49S. latrodnctory.

I 2500. Sanity: (1) TMUUMntory and other
Civil Cauim; tSoicide.

iSSOI. Same: (3) Criminal CaniM.
I 3S0S. Unilr.e Inflaenct and Fnnd : ( 1 ) Te«-

tamentary Execution.
I2S03. 8ame: (3) Confldejtial Ralationi of

Grantee or Beneficiary.
iaSOi. Same: (3) Frandolent ConTeraucei

agaiuat Creditora.

f 2505. Marriage
: (1) Consent, from Cohabi-

tation or Ceremony.
$2506. Same: (2) Capacity, an affected by

IntcrvenJDB Death, Divorce, or Marriage.
S2i07. Negligence and Accident: (1) Con-

tnbntory Negligence.

§ 2S08. Same: (2) Lou by a Bailee.
i 2509. Same

: (3) Defective Machine*, Vehi-
clee, and Appantne.

J 2510. Same: (4) Death by Violence.
12511. Crimei: (1) Innocence, Malice, In-

tent, etc.

I
2512. Same: (2) Self-Defence, Alibi.

i 2513. Same: (3) PoMewion of Stolen Goode.
»25U. Same: (4) Capacity (Infancy, Intoxi-

cation, Covertnre).
•

'
« ."

§2515. Ownenhip: (1) PosMmion of Land
and Personalty.

J 2516. Same: (2) PoMeaeion of Negotiable
luRtrument. "

|2517. Payment: (I) Lapse of Time.
8 2518. Same: (2) Posaession of InMmment

or Receipt.

1 2519. Extcntion and Contcnta of Docn-
mcnts

: II) Letter* and Telegrams.
^ 2520. .Same: (3) Execution of Deeds (De-

livery, Date, Seal, Conrideration).
$2.t21. Same: (3) Ancient Documents.
J 2522. Same: (4) Lost Grant; Lost Docu-

ments in General.

i 2SS3. Same: (5) Will (Execution and Revo-
cation).

I2SS4. Same: (6) Spoliation or Suppression
of Docnments.

I 2525. Same
: (7) Alteration uf DocumenU.

I 2526. GIfta (Wife's Separate Estate, Child's
Advancement, Chlld'» Services).

( 2527. Legitimacy.
12528. Chastity; Child-bearing.
i 2529. Identity of Person (from Name.

etc.).
'

,§2530. Continuity; (1) in general (Owner-
ship, Possession, Residence, Insanity, etc.).

1 2531. Same; Life and Death.
i 2532. Same : Survivorship.

J
2533. Seaworthiness.
8534. Regularity; (I) Performance of Offl-
Dnty and Regularity of Proceedings.

12.535. Same: (2) Appointment and Author-
ity of Officers, Incorporation.

{ 2536. Similarity of Foreign Law.
12537. Contracts.
12538. Statute of Limitations.
f 2539. Malicious Prosecution.

{ 2540. Sundry Presamptiooi and Burden*.

§ 2499. Introduetoxy.i In applying the foregoing principles to the different
kinds of propositions presented for proof in litigation, it will be found that
the rulings are constantly ambiguous in the language, in dealing with the
three chief questions arising under those principles. Sometimes the rulinc
involves the first " burden of proof." t. e. the rUk of no«.per»uari<yn of th>
jury {ante, § 2485) ; this is. in strictness and usually, a question of Pleading
rather than of Evidence. Sometimes the ruling involves the second <• burden
of proof, the rfM/y of producing evidence to the Judge, in its initial aspect,
». e. whether there is mfficient evidence to satisfy that duty and enable the
party to go to the jury (ante. § 2494). Sometimes it involves the same bur-
den in Its ulterior aspect, i. e. whether there is a pretumption, which »hift»

' Explanatory Note. In this Chapter
the preceding one, and the three ensuing ones'
no attempt has been made to secure all the
suthoritiefi, for the reasons already stated in the
Preface. The subjects are on the border line
between Evidence aud Procedure, and would re-
quire constant excursus into the latter field •
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most of the rulings ou the topics of the pres-
ent Chapter turn on minute and voluminous
details of the particular ease, and the judicial
language is often ambiguous and dangerous to
state concistly ; some years of additional labor
would be required for a complete presentation of
the material.
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tht dutj, to the opponent to come forward with „vuAny topic of proof may give rit^Vl^T ^V" ^"'^^^^ (a"''. § 2487X
often impossible to defefmTne which effI^?K

°' the«e ,uesUon.,
; and it is

except after a detailed aS, of the whV' -^^ '* ''•'«°''«'' »° »"'ve.

even then. Moreover, man ^
rulinls1!.^!, "^""T* " ""'^ ''°'"«"™'^« n"'

Uons. do not mean to T a^yS morTf/'''"/^ ^''8"""« °' P'«'""»P-
circumstantial evidence (Z/ 8 24m ThT« J^'',

''" '''^""''"bility of

must be kept in mind in an cllid LJn' f ti.

"''^ f interpretation

§ 2500. Sanity: (1) !«».«.!
*^^ precedents.

It«eemsto be genera ly «eaTatTh TZ "^^ °"^" "-*«'-• («)
*i«V^ is on theVoponLtTtt wU? „ th

'" "IP"""' " *° » '-'«""-•

to the Jury, he has t'i^e risk If I'^^i;, J^ '^T '^'^l'^^^-
the case goes

essential to the proponent's claim T^T' *««^tor's .anity is a fact

to the duty of goinrforw'rd w-ti. «vi] I'
" '^''^^'^"^•^ »' ^'«*'' <«

evidence of execution wi"hduTir>! '^
•

^'''°"^^^8 to one view, the
may suffice to raise a prTsumpta of r''''

'"''"^"'''^
''^ ^''^ P™P°«ent.

introduce evidence of ^sanT Bv
' "

'

'" "' '°-'"^"''' '^' "P^""^"' *°

does not raise this presumpS a!d hTn" "'"V\'
'^''^^^^^ "' ««««''°°

coming forward, as in any other caLrrroTV" '"^ '""^ ^"*^ *>'

slight) of his/ac.„^ proLnduZ Te' ^s^^yT'
'''^'""^ <'' '""^ »>« but

' Except in Indiana.

. . .T''«
'Object in further comnlicatad inm.n.

Jun*liction^ bv the variety oVmSei of trilJ

?K•,;^^:ir^.-i--r^r{^tSx
--.„ „. „„ „,,ciiuag witnesses: emi. Igw
^""""r- Seller, 3 C?B. n. g. 87 (lS« ai!e) •

Can. : 1888. Doe ». Gilbert M V BrV.Si ,^.' •

1890. H.rri;,„-. Will. ril'lViM'^',*^'

Barbers Appeal, as Conn. 393, 27 Mlmu^'

V K Il^nu'-JT*"'' "» III- 10«.'i8, 37

WdS' th. *l?f
'1."'*° ^' '"' "'* "'ntes ant, pro!

N E iii'rJh.- S^ "• '^*"'' 1«8 id. 459, 48

Sg.witueM t«am!^v"i'"""
°f P^P*' ^•""rib

^0 (bill to set aside probate • the l.i,nl«.. f

credible, under the sUtute, meaninrnimlv'

nett, 194 id. 87. 62 N. E 821^m'^R''i.^''•
B.ker, 202 id. 896 67Vf 1^! ^^"- ''

r Wnit "Vf/«f "=* ("^"tinSKenwo,^;

nJSni »r^.i?
*'*• '^''' •» overruled, and disT^

fS? .5 '^if i''*'"?'
" ^"'^"^ "• Smith. ImIS^

shfft\ i«o!l"'v"
" '"' ""••^onto'tant. butm.;

«;.£; ^ ":'"' <=?"'««««>»» has the burden ofestoblishuig Insanity; monomania, if shown

U^^i^set'^il'fe 'p°rotr;ifl''.LV/<«%
^u^cingthejuiyC^^^^^

^,^?.J^*
.'PPl'paut, tLuKh evidence of pri™

in« case) : 189fl M„Vi.-LV ^v'V f" "*i'««<l-
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24! '^^^ '^'' o"°™"y "• Moriarty loTl
249, 65 N. W. m.itu,. : 1898. ih^Hnv.

W»i
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(b) For deed; however, it is common to find the fact of inMnity treated
in the nature of an affirmative plea of avoidance, placing the ultimate rink
of non.penuaaion on the conteitant, though the duty to produce evidence
may shift*

(e) Suicide is generally conceded to be a circumsUnce from which (with
others) insanity may be inferred (ante. $ 228); but it ought not to create a
presumpUon or shift the duty of producing evidence, though the judicial
language is here sometimes ambiguous.*

§ 2501. mmau: (2) OttmUM o»tmm. In proving the commission of a
ertme, the criminal intent being material, the accused's sanity is by the
orthodox view, a part of the c. o of the prosecution ; and the burden of
provmg it, in the sense of the risk of non-persuasion {ante, § 2485), is on the
prosecution

;
the measure of persuasion required being, as in other elemenU

of a cnme, persuasion beyond a reasonable doubt (atUe, $ 2497) ; and, as an
incident of this view, the general presumption of sanity suffices for the pro-
secution's duty to produce evidence, and the duty of producing evidence of
insamty is thrown upon the accused. A variation of this view, held by a
few Ck>urt8, fixes a mere preponderance of evidence as the measuro of persua-
sion required, instead of persuasion beyond a reasonable doubt But another
view, based on judicial experience in c^aaHng with the issue of insanity in
criminal trials, and adopted by an it -easing number of Courts, is that the
accused has the burden of proving insau-ty, in the sense that he has the risk
of persuading the jury to that eflfwit, at lj.%st by a preponderance of evidence
and also, of course, has the duty of produ.ii.ig evidence.'

K«wii*y, — HUi. — , 81 8o. « (" Now, when
the proponent of • wUl offen the wiU and the
»ec<jrd of lU prob«te, pteiamption ie thereby
rawed thtt the alleged teiUtor had teaUmenUrv
?!5°"y'.'°'' "" Piwamption aatUflea the
burden of proof in that reepect ; and the con-
teitant must fail unliii he OTercomee thii by
I»aof on hU part. Bat there ia no lUftins of
the harden of proof, undentood^')

;

_. —
', properly un(

Mo.: im, Madjox r. ftaJdox. 114 Mo. 86. 46,'

21 8. W. 489 ; 18»7. OoMon e. Burria, 141 id!
602, 48 8. W. 642 (after proof of execution, the
contestant muet produce " aubaUntial evidence

"

of the invalidating ground in order to get to the
jury)

; 1898, Fulbright v. Perry Co., 148 id. 432,
*? ,^- 'W (proponent raiaes a preeomption
ot sanity by testimony to execution and by that

?L 'w '^"''''''' *>»•»«» to sanity) ; Nebr. .-

1^96, Murray v. Hennessey, 48 Nebr. 808, 67
W. W. 470 (the burden of establishing capacity
rests on the proponent of the will for probate,
and also a preliminary duty to oflTer some evi-
dence of this ; afUr opposing evidence, the
general burden of eiitabUshing remains on the
Sroponent) ; If. H. : 1894, Patten v. CHIley, 87

r. H. 520, 42 Atl. 47 (burden of uon-persuasion
IS on the executor, no matter how speciac the
issues, and carries the right to close in anra-
ment)

; .V. r. . 1882, DeUfield b. Parish, 25 N Y
9, 29, 78. 97 ; Or. : 1903, Mendenhalls Will, 43
Or. 642, 73 Pac. 1083 ; K S. : 1903, Leach v
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Burr, 18t II. S. 610. 28 Sap. 393 ; Va. : 1908.
Oray .^ Uumrill, - Va. _ , 44 8. E. 897 I

\ 1887. .Myat:.-. Walker, 44 111. 486; 1896,
Taylor v. Buitrick, 166 Mass. 647, 43 N. E. 807 •

1898, Jones i Jones, 187 N. Y. 610, 612, 33
N. E. 479 ; 1»'>8, Artrip t,. Basnake, 96 V«
277

; 31 8 E. 4 . IPOS, WTHawktas, siW. Va. 124, 43 8. r. 211.
* .•-"'npjfe the fo'lowing: 18.18, Dnffleld v.

Moms, 2 Harrugt. 8:6, 882 (" t sUnds as a
fact. t(»ether with all the othfr acts of the

?!S?*Jr* ''•••".*«>» '"»••*' no presumption);
1897, Qmid Lodge v. WletinK. lJ8 111. Jo8. 48
«. E. 69 ( 'the act of self-dtrtmction, the
manner and mode thereof, and ali attending
circumstances" may be considered); 1901

r„'!?f''*!r'
,"• *^™''' 83 Md. 442, -.9 Atl. 620

':

,?2^'.=*'S!?*'J!.
Woodmen v. Kozak, 63 Nebr.

146, 88 N. W. 248 ; 1868, Coniiecti.'it M. L.

J;S-5?- ?• *'"""'• '*" U. 8. 468, 476, M 8up.
168 (death by self-destru.-tion boing showu »fe
plaintiff is "entitled to the benefit of th« ,ic-
sumption that a sane man would not commit
suicide ) ; 1875, Hathaway's Admr». Ins. Co.," Vt. 336. 363 (admissible): 1894, Baihmeyer

w ^ \J- h ^"~' *^ *"• 826. 340, 88
«

.
W 399. Cases arc collected in a note to 89

Am. Dee. 496.
' These different viewt are represented re-
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I 2602. OMm laflMBM ud Ttmn* n \ «^*

proof of undue in/uenc.. nwth^n^ihl r!!!^?^ ^""~- '» »•>.

diffe«nce of judicial o^^nion'; I^he L-^?'?
"'.

'
"^•''^' *»••"• *' «

hew it goM bick to the m«r •
' L of ^« *"^*'

i""*"' « ^BOO), but

volunuSn,„ of the te.Ut^. ac t a1^ Z^ '

*" '• ^^. """ "P'"'""' »'»•

the jury he h., the ri k of ntl-LuIIl"'W thrT"" '"**• ""• '""'

undue influence i. treated a. ^aT^n^',^' ?
V^*"." ^"'''- ^''« '«=» »'

wL theXe orIthrherC/rXdrw^ "^'—---•
^.i-uined inuu^te .ution, with z tr:.^:'^'^^ izra::^:^'::

««d ta on Ml. d.r.nd.i,t. but the ^CT burdm of PinoMion i. oo ti.. 8ut.) i ISB^St.t.

flcM if tb« d«f.B<Uiit don not offer, not "»nv
•bl. doubt"); 1898. Coffey v. SUtt. -Id

t^' T"(''?™»<>',P«'»«"ioni.on theprot^a-

.Dt). WM'Ci"''"«,?1?""* •"" »»•• defend,•ntj; isvfi, OktU v. IT. 8., IM IT. R mo i«

,fc??**'L'P'^»«. &» burdei of proof, uthoe. wonU w. nndmtood in criminal ].; i,

™Z' TI" i^ '"^ " "•''"•h hi. iino

tiWieh the crime for which he b indiofed It

ni^jiJ^ *^i!^ •f"* '»«'«0' ilemen?necenMT to coniUtato the crime. Giren to th«

fa fc,^ nf**" !?' °[ ''""' "' 'he presumptionin broT of waity. the viu ,....-«„„ f T .u"

ISfl^t'^ll i|viH.^«-r^«tn™ Vf .1 ""Vg^ty i. entered until the

tT.Iij
' t»» enfict, i. whether, upon Ul

-hM ?? '"''?"'* ""OMWe doubt. If thewhole endence. iiic udinir th.t .„.„.<•
-

r. m*u, B] jd. 818, 41 Ati XM) • 18M v.i.C

SaAtl. 110; 1892, King *S?.l, 81 Ten^«;;'
«47. 20 8. W 189 ' """• ""'•

8 W iwi ^^.•L''o^'*«ht. 1S4 Ma 404. 35

fJ3^.-^.^^!TuurB^i.i?-«^:a4.

!•'^^.v.«5^';/H4F-lo^^^rlirw

-iw^r—-J
""•'";"" "Mon«Die doubt. If the

n«ln«''''"1' '"""•";« 'hat .uppVed by hepreanmption of nnifr H».. —* --efj„i- v ^ .
ni«nmV»i »• '""."«";« that enppVed by theK"nmp ion of «nity doe. not excfode beyondr«u»naUe doubt the hypotheeU of in«nitj, of

ent tl«l ,r P""' !• T^'"^' ">« •ccniJd i,mtj««l to an .cquHtal of the .pecific offen«

(2) Se^ new.- ISM. Nino „. People, _

m57o^!lt'*C"' IfnulX^r^- \''' ' M"''«'iinJ."(5;t'ro"n.T38 a' ?97"-38rW »?/
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Zh B"4-- Delino. "3 Mich! 321 V^N w•
tfn«Wo^'^r??' .S.^S
41 (Whitfield. J. : ..It^i. not o^y u'Jl^i
tv but'Slf

*"'
'""il"

havete.t.menu?ytr^'
ity, but that capacity shm. -e exerciwd .liwlv
•°i,''<>'<"'tarily. If Either iU ex'SoMhefreedom of it. exerei«e is w.ntina the in«fl,ment i. not the alleged te.taS win B^Th.re e«enti.l part, of tfe propZnf, c^ ^t
iseue ,« 8,„gle, _ will or no will ") ; mi Morton „. H.,,iora. 135 Mo. 608, 37 8. W. 604 ;" "97
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*driM<l the term* of the inatrament. a preoumption of undue influence or of
fi»ud 00 the part of the beuettcUry ha« often been applied. But it ia not
poaaiblu to aay that any aingle circunwUtice or group of facU ia the in-
variable mark of auch a pru^uniptioii, or tliat there ia any uoiform rule
capable of application apart from the facts of each caae.'

I 2604. SaaM: (3) rra^duUBt Coawyanoea a«aliiat Oredltora. Conveyancea
by debtora are attended by circumatancea whicli are often aaid to raiae a
preaumption ..f an intent to .k-fraud creditors ; but hew the distinction be-
tween circumsUnws constituting p^r $e a frauil untler the aubaUntive law
and circumsUnces merely evidential of fraud makes the aubject inaeparable
from the whole law of fraudulent conveyancea. It ia to be noted that at
leoat three distinct preaumptiona may be involved: (a) the prcHumption of
the grantee's title, from bis possession (p.>$t. § 2515). (A) the presumption
of tlie debtor's fraudulent intent, from his retention of posseaaion,' and («) the
preaumption of the buyer'a good faith, from his payment of value."

S 2505. Manlace
; (1) Oonseat from OohabiUtton or Caremoay. The con-

duct of a man and a woman as husband and wife, i. e. their " habite "
or

cohabitation, together with their local repute as married, are not only admia-
aible in evidence (ante. §§ 268, 1602. 2083). but also are regarded as auffi-
cient to create a preaumption that a marriage took place,— whether by mere
conaent or by ceremony, according as the local law requirea.'

* Cum Uluitntlng tha rsrioiu iitaition* m*M follow*: gHf.: 183«, Barry ». Butliii, 2
Moore P. C. 480 (l««liag cm*) ; ISW, Tyrrell
V. PaintoD, Prob. l{t (comnMnting on B«rry r.

Butiin); Ca».: 18B3. Adam* v. MoBcath. 3
Br. C. 513 ; 1384. MoEwao v. Milne, 5 Out.
100 J IBOl, t'olliu v. Kilroy, 1 Ont. L. B. 603 :K S.: 1881, Utile v. Knox, M Ala. 179, II
So. 443 (attorney purchaaing from an eat«t«
muMRea by him) ; 1892. Oanett v. Heflin, 98
id. 819, 818, 13 80. 326 (reaiduary legatee who
wrota the will himaalf) ; 1898, CoghilT v. Ken-
nedy, 119 id. 841. 24 80. 4S9 {drafter of a will)

:

1901, McQueen v. Wilaon, 131 id. 808, 31 80.
94 ; 1908, Hamway v. Harraway, 138 id. 499,
34 80. 838 (hunband and wife); 1890, Rich-
mond'a Appeal, S9 Conn. 228, 22 Atl. 82 (will)

;

1901, Uwu If. McOrath, 191 III. 401, 81 N. E
138 (gift) ; 1901, Blanchard i-. Blanthard, ib.
450, 61 N. E. 481 (deed): 1902 Michael ,.
Marahall, 201 id. 70. 86 N. E. 278 (will) ; 1896,
Teegarden v. Lewis, 145 Ind. 98, 44 N. E. 9
(action by an adminiatrator for money of the
deceaaod received aa a gift, through undue in
ilaence, by the defendauU, his daughter and
aon-iu-law, by whom he wim supported and with
whoml; lired ; held, that " one who challenges
the menUI capacity of a testator or donor has
the burden of establishing the abaence of the
particular capacity in issue," and that though
ordinanly a presumption of undue influence
would be created in the plaintiffs favor by a
fiduciaiT poeition of the Jefendanta, yet the care-
taking by a child of the pa.-nt docs .—jt create

mind); 1898, Slayback ». Witt, 161 id. 876
60 S. E. 389 (parent and chUd ; tbia nUtioii
ordinarily urertuma the preaumption) ; 1901
Oood ». Zook, lie la. 582, 88 N. W. 376 (cleri'-
cal adriaer) ; 1893, Hill v. Miller, 50 Kan. 859.
663, 32 Pac. 354 (a brother in flducUry rela-
tions with aged and infirm grantor) ; 1897, Bush
». Delano, 118 Mioh. 321, 71 N. W. 828 (the
burden of penuaaion is on the conteaUnt, but
the legatee a drawing of the will abifta the duty
of going forward) ; 1862, Delafield ». Pariah, 26
N. V. 9, 35 (will) ; 1893, Barnard r. OauU.
140 id. 249, 256, 35 N. E. 430 (deed of an aged
woman to a son and aonin-law) ; 1898. Ten
Evck I'. Whitbeik, 156 id. 841. 60 N. E. 963
(deed) ; 1901, Dohenv- v. Ucy. 168 Id. 218, 61
N. E. 165 ; 1898, Barney's Will, 70 Vt 362.
40 Atl. 1027 (confidential reUtions by a bene-
ficiary drawing the will and excluding " near,
needy, and deserving reUtive* " ; the burden
on the beneficiary proponent to disprove undue
influence).

» 1898, Oilmore v. Swisher, 59 Kan. 172, 52
Pac. 426 ; 1893, First National Bank v. Lowrey,
38 Nebr. 290, 29S, 54 N. W. 568 ; 1886. Bind-
ley I-. Martin. 28 W. Va. 778, 789. Comi.sre
I 1086, ante.

«
' '*"'• Pet*"*"" Co. V. Steiner. 108 Ala.

629, 18 80. 688 ; 1893, Treusch v. Ottenbunr.
4 C. C. A. 629, 54 Fed. 867.

The opinion of Pigott, J., in Finch ». Kent,
24 Mo.it. 268, 61 Pac. 663 (1900), contains a
useful analysis.

.k-i"" "' ~ ~Z' ""." <~.' "• ""-' ' '^ trc»vo • The cases already cited in the «e"tinn»

Z ffIh'.r,ES°LeI"'*fih1
"" ^'"} """•"«'?

?»»"*
r'^'I "l-o-t •" de^l." thU fthelolWtne rather was aged, feeble, and of unsound ing also emphasize the rule of presumption:
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here b«en ooaidoMlIy an uniu.t .„T ^u.f^^"^' •Ithough than Hm
b.«d on n.fln.menuT.ZuZ''j'';^'?« ••«•"•"»" «« •"">« CourtT
"»7' of th« impedilKd'Z".^ *•"• '*^''' ''°-'«i«- o' th,

»^. witi'r.'^ri^TvE^^^^^^^ '*''— o' ""^ ce„-
bwfulneM of th. form, th. .uthorit?on.r?K' P'~"'»P^'"» " to the
licn«,..nd the Uk.; .though hew muci . f'"''"'"'

""^ '"•"»»" »' •

M-rtM..' Suppling.^tr.^* f '"*"""^ »-*• «-•'-* -r

depend upon^Tthe, the jS^/ra^l^'^^^^^^^^ "l,^''"'

'"'«' »'"''»«« iiU
di-olved. or whether it w« i^ir^d 1^ n

"'" ""*"*'""' •"'"«»'«''

example, whether there ha. ^radrth'Srv'-'*^ ''"' •»"«•*'»"• »«
the other party to the prior marir..- T? '"'^"'•'""'g. or whether
the validity of the later mart^^^ ""*P*"«- ^" ^^u. determining

P-umed to have exi^tLTZf^Sirj^r'" °'
'""Z'"^"'

'^^ ^
nag; th. burden of producing enden^^^Tv n the'rK"'

*'' """'""'
of the non-.xi.t.noe of thoK facta » T„ i.. . I

.

°' non-persuasion)

ni ^' Co* vJ*»> '•"•" »• »u
,, .^. c. 0. p

Oriffcth, T«8 ill MS, 44 N. E 820 • lli«i'

owe) • 187«* it; Sl *• ^PP- "2 readiiu

^2F-^"'^-Mi^"A.^;
to wifs • n .Sfiip" :™ ("eceMwie* furnuhed

tol.it.— 84
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(post, § 2531). Whether the saoceasive shiftmgs of the burdens should be
worked out with mathematical nicety according to the various presumptions
applicable, or whether all should be merged in a general presumption in favor
of the later marriage, is a knotty question ; and no successful generalization
is yet accepted.' But it may be noted that the peculiar force of a presump-
tion as merely affecting the opponent's duty to produce some evidence (ante,

§ 2490) is not always observed in the judicial discussion of the problem.

§ 2607. ir«cUfwio« and AooidMt; (1) Contrlbntoiy ir«sUc«io«. The fact

of contributory negligence, sufficient in law to defeat a plaintiff, is regarded
by the orthodox rule as a part of the defendant's burden (or risk of non-
persuasion), except in a few important jurisdictions ; like so many other
instances of that burden, however, this is in reality a question of plead-
ing (ante, § 2485). Yet even by the orthodox rule, the second burden,
or duty of producing evidence, may be shifted by facts which raise a pre-

sumption of negligence, and these facts may appear (anU, §§ 2489, 2490)
from the testimony adduced by the plaintiff himself, or even from the allega-

tions of his declaration, especially under the modem looseness of pleading.
Hence it happens that even in the jurisdictions maintaining the orthodox
rule, the burden is sometimes said to be upon the plaintiff in certain excep-
tional cases of the above sort,— the distinction between the two burdens not
being strictly observed.'

nitorad it to nipondent to give avidence of the
diTorce) ; 1908, Potter v. Clapp, 208 id. S02, <g
N. E. 81 (collecting the lUinoin caaee) ; 1874,
Squire v. Sute, 4« Ind. 458 (bigamy) ; 1886,
Wenning r. Teeple, 144 id. 188, 41 N. E. 600

;

1876, Biuohard v. Lunbert, 43 la. 238 ; 1896,
iMch V. Hall, 96 id. 611, 64 N. W. 791 ; 1908,
Caaley v. Mitchell, — id. — , 96 N. W. 728 ;

1869, Harriaon «. Lincoln, 48 He. 206; 1881,
Hyde Park v. Canton, 180 Mais. 606 ; 1890,
sute V. Plym, 43 Minn. 386, 45 V. W. 848
(bigamy; whether there was a dnW for the
proaecntion directlv to evidence the first wife's

continued life ; leading opinion, by Mitchell, J.)

;

1901, AUbama A V. R. Co. v. BeanUley, 79
Miss. 417, SO So. 660 ; 1898, Bash's Estate, 21
Mont. 170, 63 Pac 812 (action for a widow's
share of an estate ; the plaintiff married the
intestate in 1868, left him in 1864, married X
in 1872 ; the intestate married Y in 1894, and
died in 1896 ; the last marriage was presumed
legal, and the nlaintiff required to prove it illegal

by showing that no prior divorce existed)

;

1899, Reynolds r. Stete, 68 Nebr. 49, 78 N. W.
483 (bigamy ; the defendant married F. in 1895
and C. in 1897 ; F. was previously married to
P. ; held, no presumption of law as to the inno-
cence of F. and therefore as to P.'s death);
1900, Palmer r. Palmer, 162 N. Y. 180, 68
X. E. 601 ; 1899, Moore v. Moore, 102 Tenn.
148, 62 S. W. 778.

* Some of the illustrative cases under both
rules are as follows : 1886, Wakelin e. London
4 S. W. B. Co., L. B. 12 App. Cas. 41 (ortho-

dox rule); 1894, Morrow v. Canadian P. R.
Co., 21 Ont. App. 149 (orthodox rule) ; 1893,

* Some of the more complicated and inter-
esting cases are as loUows : 1848, Lapsley v.

Orieraon, 1 H. L. C. 498 ; 1881, R. v. WUIshire,
L. B. 6 Q. B. D. 366 ; 1891, Banks v. SUte, 96
AU. 78, 11 So. 404 (adultery of a woman

;

after the defendant's proof of a formal marriage
to the man, it is for tne prosecution to show his

Srior marriage and her knowledge); 1896,
[nnter v. Hunter, 111 Cal. 261, 43 Pac. 766,

(the defendant married M. in 1868, being then a
m: :ior ; was taken away after a few days by her
parents ; on July 8, 1862, married the plaintiff;
in 1883 heard that M. was living, and procured
in 1894 a judgment by default annulling the
marriage with H. ; in 1894 broiuht bat aiter-
wards dismissed an action against the now
plaintiff to have the second marriage declared
"oid ; in the present suit for the same purpose
by the plaintiff (the jud^ent of divorce and
the defendant's action against the plaintiff being
held not to be conclisive as to the fact of H.?
being her lawful husband at the time of the
second marriage), held, that as the second mar-
riage daring M.'8 coverture involved a crime or
wrong, the burden was upon the plaintiff to
show that the first marriage had not been ended
in 1862 by M.'s death or divorce) ; 1892, Erwin
tr. English, 61 Conn. 602, 23 Atl. 763 ; 1893,
Schmisseur ti. Beatrie, 147 111. 210, 36 N. E.
535 (bill for partition ; issue whether defendants
were legitimate children of N. B., by M. H.,
married in 1876 ; N. B. had in 1872 married
B. A., and had separated, B. A. being alive in
1 876 ; held, that the second marriage raised a pt«-
sumption of divorce from the first ; and that the
petitioner's evidence sustained their burden and
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§ 2508. Sam* : ^2) z^au h. . « « nr<
to a bailee, and have eSTr Sen tJror W„'" f"^"^^''

^"^ '=«'"°''**«d

dition. and the bailee's iLbST ields^lt^^^^ " ^*°"«^ ~°-
negligence may be presumed X,W„n!i,T, " °?8^°<«. the fact of

duci^evideni ofZeIhttS i
' «' '^'^ *'

I'*"'
'^' ^^'^ »' P'«-

this presumption cannot t i?tThllT "^i"? L
''"' *''•' plication of

..erent .nds of bailees^ ^e^„^.Xj a"."m^.rS.ttL"
Sp''"?,^/^P'i''- '•'»""•<»'.- Ariz. -
83 Pie. 710 (orthodox rule) ; 1877, B>£md Co'r. Kenn.^. 68 G.. 485. 489 (BliikWC J

'•

which, M to the instance before n», the iSm«3
l-rty rf,.red directly to the «rt Shich iSSSdlu hu own wounding, the role u to th. h ,»?!?

aJ^' ^1f
'»"?*' After pre"ngttef«'2jd

degree of the iiyury. if the pUtoflff wiU Jw
S™"!/

"ot to bUme, the uW th« JreiiiS-until the coutrarv uniw^r. ti... n.. '^!^"""'Mhl the contrary .np,.,.. th.t th.'^S
hand, th.t the company was to blame, the lawthen preaumes, until the contiary appi~ that
^'»^«„°?*

to bUme. So that to^ol^Metpnmafiuu caae. and change the onua. he ne^
STe "S^/i^ ^ *»' ^y eviSe'^on'nJ
tfte other of these two propositions,— either^ ThU'

°°' ^ '''^' " '^t the'comji,;

Wi.„^ "OMpwy. taking at this sta«rtte

n«^„, ih P'^' "" .d?f«°«» »ucce«,fuUy^ .S!
Tpn *o^*^f

proposition ")
; 1896. Jofinston7K-.Co., 96 id. 686, 22 S. E. 694 • isoi v«l»k

™?e^'liS,*'o'h''°'' " *«•
'SSfTorft'odoxrnie)

,
isei, Oahagan p. R Co., 1 All 187

». B. Co., 63 Minn. 464. 468, 6S N W«a2^); 1894, Union 8. cT p (^;„„;"'7?
Neb 117. 626. 69 N. W. 960 (JSern'sM

rttr;f'te:sir£SE^
a presumntion of „,gUg,nce on his JSk?^tarden o? repeUing it i, at once pWed on

aid u„;jfi'!I!:.''''T,**" Pontiff was blindand unattended and knew of the dangerouspUce; good opinion by Beard. J of the

r'SEf.'*'''™'*) ;
18»«. Gulf. C^ i 8:f.°£. Co

STe di.;^ ^ .^'u**"/"^ ™1« imposing uponthe defendant the burden of proof on the issueof contributory negligence there app^r to bTto

^ffi-plrtn 'r "KaneT'e"

«^^^ '" '?.* P*"**"" i» s^h as to estabUA

Mrh ^I
°^

i*"'
*''~ ''• mnrt pleadVnd^"•nch other fact. a. wiU rebut such legal^"

35SS

Tu'thU'^j^'t.rjfir.^iK*
contributory neriiaroa h« V" ' f™^'"*

Jan7^eXrrnVe-A^tl.Lt
SS^'JhafTrn'"'"' »''"" '«cts and ci^!

which must be submitted to tS. i„™ » ^^

ito bv'':^<i"!f\v^'°" ^°«^»t h^ w'i"Injured by defendant's can while on the toJk

rebuttmg suc> presumption,- such as that Swas^fter going n^n the tiwk, stricken downhf jome provifentud cause. - ii order to «T?hi» petition, and on the trial the burden wm^Mbe upon him to establid, such 4^"*'^^^'*

t^f"
tbj, nndispnted endenoe adduced M?he

r-?tott"Xrrthr;irtX.S

».y find him free fW.m^i.Sn« • ^^r^

^d-T. 147 U.'r°67* M0.^13iSp.''i6fe«'

i f; Vk ?ii
*12 (orthodox rule).

.^^ .? . .u
'""<""''« Illustrations, it wUl beseen that there may be a fiirther variance m toauccessive shiftings of the burdenTlss^ Hi^

S^wi'^'T'^' 4^ Ala. 267, 20 So. 480 (iftfrthe bailor shows the loss, the bailee mnst^w
-«. vuuor or the like, and then "he uSloTmust stow a negligence in not avoiding the .S
Zi^lLT^ £*"' Nafl Bank o B.*p FiS?

to show culpable loss, but proof of demandTn"
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under the customary exemptions as tom mt^or and the like, or under ex-
press contractual exemptions, it is generally conceded that the carrier has
even the first burden (or risk of non-persuasion) of establishing the fact con-
stituting the exemption ;• but this involves the analogy of the contract-rule
{pott, § 2637).

§ 2609. Sub* : (3) Dafeotlve XaohiaM, •UoIm, and Apparatna. With
the vast increase, in modem times, of the use of powerful machinery, harm-
less in normal operation, but capable of serious human injury if not con-
structed or managed in a specific mode, the question has come to be
increasingly common whether the fact of the occurrence of an injury (un-
fortunately now termed "accident," by inveterate misuse) is to be regarded
as raising a presumption of culpability on the part of the owner or manager
of the apparatus. " Be$ ipia loquitur " is the phrase appealed to as symbol-
izing the argument for such a presumption. In England, a rule of that sort
has for a generation been conceded to exist, for some classes of cases at least.*

In the United States, the presumption has spread rapidly, although with much
looseness of phrase and indefiniteness of scope ; as against a common carrier,
the presumption against a bailee (anUi^ 2508) has perhaps helped to confirm'
the rule where injury to goods or passengers is involved.' What its final

barn, J. :
" b not the (act of the accident raffi-

dent eTtdence to call upon the defendants to

Srore that there was no negligence?") ; 1870,
leamey e. London B. * S. C. E. Co., L. K. 6

Q. B. 411, 6 id. 769 (injury to a paiaer-by from
the foil of a brick from a bridge ; it waa held
"incombent on the defendants to give eri-
dence rcbntting the inference " ; bat perhaps

refusal without explanation of the loss shifts
to the bailee the duty of producing evidence)

;

1897, Kni^U v. Piella, 111 Mich. 9, 69 TX. W.
92 (the risk of non-penuasion is on the bailor
throughout; but proof of failure to delirer
shifts to the bailee the da^ of offering evi-
dence) ; 1897, Daru v. Printing Co., 7olfinn.
95, 72 N. W. 814 (book-pUtes) ; 1896, DonUn ._. „. .„....„v- „„. „„™»
:• ^^:^^%- ^'*J ,Cf• ^ i

"" ^US* ^« "'^ ^^^ "- "'•'rfy th't tfe f^
e. Bennett, 46 N. Y. 490 (horse) ; 1900, Hilde
brand v. Carroll, 106 Wis. 824, 82 N. W. 14S.

* 189S, Shea v. R. Co., 68 Hinn. 228, 66
N. W. 468 (the carrier must show no negli-
gence, although the loss occurred fh>m an ex-
cepted cause) ; 189S, The Beeche Dene, 5 C. C.
A. 207, 66 Fed. 626 (MU of lading with excep-
tions ; vessel libeled for damage to cargo ; Teasel-
owner must prove the case to be within an
exception, after the fact of damage ia shown)

;

1897, The Majestic, 166 V. 8. 376, 17 Sup. 697
(the carrier must show vi$ mamr).

* B»g.: 1863, Byrne v. Boadle, 2 H. 4 0.
782 (passer-by iqjaied by a barrel falling from
a shop-window; Pollock, C. B. : "There are
man^ accidents from which no presumption of
negligence can arise"; but on the facts the
occurrence was held "prima fade evidence of
negli;^nce ") ; 1865, Scott v. London & St K.
Docks Co., 3 H. * C. 596 (iiyury to a passerby,
from the falling of goods from a crane ; Erie,
C. J. : "There must be reasonable evidence of
negligence ; but where the thing is shown to
be under the management of the defendant or

waa "some evidence to go to the jury")
Con. ; 1892, Dub* ». R., 3 Exch. Can. 147, 161
(railway accident).

* Some of the cases are aa follows: Ark.:
1893, Arkansas Tel. Co. v. Ratteree, 67 Ark.
429, 436, 21 S. W. 1069 (falling of a telephone
wire so as to frighten a horse) ; Co/. ; 1892,
Bush 0. Bamett, 96 Cal. 202, 304, 31 Pac. 2
(common carrier) ; 1898, Dixon ». Plans, 98 id.

384, 888, 83 PM. 368 (faUing of a workman's
chisel from a scaffold) ; 1896, Judson t>. Oiant
Powder Co., 107 id. 649, 40 Pac. 1020 (powder
exploaion ; cases cited fully) ; 1901, Foent t>.

Kelso, 131 id. 876, 68 Pac. 681 (street railway)

;

1903, Kahn v. Triest-Bosenbeig Cap. Co., 139
id. 340, 73 Pac. 164 (boUer explosion) ; Gmm.:
1896, Donovan v. S. Co., 66 Conn. 301, 32
Atl. 363; Oa. : 1898, Augusta South R. Co. v.

McDade, 106 Ga. 134, 81 S. E. 420; 1903,
Ghenall v. Palmer R Co., 117 id. 106, 43 S. E.
443 (fall of a brick arch ; leading ooinion, by
Lamar, J.) ; ni. : 1901, Springer v. Ford, 189
III. 480, 59 N. E. 963 (breaking of a paaseneer-

.. ^ , ^.- .. . r ;
elevator applUnce) ; 1903, Chicago City R. Co.

hi8 servants, and the accident u such as in the v. CJarroll, 206 id. 318, 68 N. K 1087 {passen-
ordinary course of things does not happen if ger on a street railway); la.: 1897, Faust v.
those who have the muiagement use proper R. Co., 104 la. 341, 73 N. W. 823 (owner
care. It affords reasonable eWdenM, in the riding with his stock; orfinarily there U no
absence of explanation by the defendants, that presumption, but where he rode in another oar,
the accident arose from want of care ; Black- it was enough to show that the destroying fire
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•ccepted shape wUl be can hardlv he xsmAirtAA u-* *i. * « _.

(3) The injunous occurrence or condition must have h.m^^l^ •
*"'"^"'

of any voluntary action at the time byle^yS^A^^^lT^rri
hat the particular force and justice of the SmptTn reirdT^alSe

rsmrnrthKetsiJsrj^^^^^^^ eSrmt
or mno^n, is practicaUy '^sS£T^L'l::Z:Zi.^:X:t^^

fo/rrCstftiuS; z'tt:^^ii^^^,y^'^^'^^
P-l^rtyhytheemissioLfVSl'f^raturyrrm'oU^^

AtL 906 (DHwr-by injarad by the fal". of ««
from . fwShtcar ; liding cLT UMfnl on!^

38 W. jB. 1126 (Breaking of ear and any nied

n'
•'««? "ilway) ; 1894, Carmody".^H^

Co., 162 id. 689, 89 v. r. jg- . ino, w!S^
worth r. R Co.', 19. id m/eeT^'.II^
n«T*\tJ^ 'T «° «|r«t«l ""way siruct-
nre)

; 1908, Caawdy r. Old Colony St. R. Co.,

and charged ftpm a troHey-wiw); 0*., 1896

!* JS. 768 (under statute) : Or.: 1902 Chan
eron r Electric Ca, 41 oi. 89, 67 Pic »&(contact with «i electric wire)'; J^' mf
104 (shock by carelesi coupUng) • 1898 Fi«mm,P. R. Co., 168 id. 18of27 Atl. MS (^kfafling on a train) ; 1895, Shafer e.Wk 168

(fis'^' '%*$.' iW,0.c„nn;rT?v;i^*^
„' . ***< 86 Atl. 866 ; 1899 Al«mul»

r. Steel Co.. 189 id. 882, 42 ia.^fwork^

V. n. IX)., B. D. 40, 60 If W IdU • T^>.
1898, MitcheU .. N. C. * St L R Ca ^T»nn SOD JK a lir o«. ... .

" "• V"-. l""
2ii^ft.;?),''i,^;..^i8lVocfrR.°'c:!"lSS 5^r-- fsli

'^'•>- ??''("-V. wTirt,'.^

Joeeph B. Thomas, 81 F,^. 678

mak,.th.-^;rVbi,i;ury-lUb. ri'niu^4t Zln^f' :>.'?!''/, ^''"'"^ * ^•
a passenger, irrespective of the fomer? n7ri^ St,?^?^'.!^

^- ^J' *?^ ^2 Fed.
gnce^; 1896, Sp^ v. R. Ca. «™d /M 62 f^r -JE^''?"' 'T^"«.;?"''~«»<"»*1'N. W. 68 (BndWa nerwn d^J^.^.i.J? ,'=*??• ^* ^W B. Thomas, 81
roaflT^'iaii* ?^,'i":?"' ^™d on f>e rail.

«^'w'?;-f"""''" *• ^- ' Cox. 48 id. 80767 N. W. 740; 1899, Chicago R. I. p. R Co
»• Young, 68 id. 678, 79Tw m (Ls^'

(iiyury at a ship's hatchway) j 1902, Bnidfonl

F«^ sTA^"-.
"•• ^'•. 61 C. C. X: 62^118

f~1
894 (explosion of nitroglycerine)

; H^.W .-

is t^7^^ r^r^'^r ^'. *" ^- ^•- ««^ a. J£. 733 (falling of a wire) ; JVig. 1889
Koenig r. An»di,, ?6 Wis. 62,'

'67 « K. w!(-V V Cooper, 60 id. 219 87 Atl 730 (e^iw 7M ? ^hli"^?! '^^ ^''- «2. 67. 43 K. W
of electncrty from stieet-reilway Jls) • m? l^ \l"t^ ^ "° P""' "^ conclusive that
Newark E. L., & P. Co. b. Rurfdy 68 id 50B Hi,! .„? ii^ ' dangerous defect as that it« Atl. 712 (broken wire in hi^hI'J<'. 'S-' ^S^'. ^^ .'"'"^'y <»"» i^jory "

; this is unsound :

N E bST? "• """f • '«« N. /. 188, 69
flir "f^ (V»»mKeTeleviitor accident bv thefalhng of the weights); JV: C mai^Jz.
•• Oa, Co.. 114 5. C '203 2^7, 19 8 K^U(p-ywire of electric light, h«r^g frSm^

8̂567

.i,.*!,'"'^.'^ ""T "'J'"?"; this is unwund"
wliether it was the cause may be the disnnt«.l

w.yr\8lVl^ll^fcVilr '^t
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of actual negligence;* and the course of legislation in the different jurisdic-

tions has to be discriminated,* So, too, the killing of livestock by a railroad

train has been the subject of statutory rules.*

§ 2510. BaaM: (4) Death by nolftno*. Where a person is found dead by
violent injury, two questions ot presumption as to his conduct may be raised.

(a) If the death has been caused (for example) by a railway train, may it be
presumed, where no other circumstances appear, that he was exereinng due
eare at the time of the injury ? > This presumption will be of most conse-
quence in those jurisdictions (ante, § 2507) which place on the plaintiff the
first burden of proof (risk of non-persuasion) as to contributory negligence.

(b) If death by any cause but suicide or extreme n^ligence has been iniured
against, where is the burden of proof as to the accidental nature of death ?

Here, on the contract-principle (pott, § 2537), it would oeem that the first

burden of proof (risk of non-persuasion) is on the insurer to show the
excepted cause.*

§ 2511. CrimM: (1) Innooaao*, Bfalloe, Intent, eto. (a) The " pretumption

of innocence " is a term which has been the subject of two special fallacies,

namely, (1) that it is a genuine addition to the number of presumptions, and
(2) that it is per u evidence. 1. As to the first of these fallacies, it is to be
noted that the " presumption of innocence " is in truth merely another form
of expression for a part of the accepted rule for the burden of proof in crim-
inal cases, i. e. the rule that it is for the prosecution to adduce evidence
(ante, § 2487), and to produce persuasion beyond a reasonable doubt (ante,

8«5, 101 Fed. 66: 1900, 0«nett v. Soathern R.
Co., ib. 237, 101 Fed. 102 ; Va. : 1896, PktteK>ii
V. R. Go., H Va. 16, 36 8. E. 898 (repndist-
ing Bemud V. R. Co., 8S id. 792) ; 1897, Kimball
V. BordcD, 9S id. 208, 38 & B. 207.

* 1892, Bimin^uii M. R. Go. v. Hwrie, 98
Ala. 836, 830, 18 So. 877 (aBaljrziDa preceding
laliostand the ttatntoty changes) ; 1895, SaTan-
nah F. * W. R. Ca v. HcOonnell, 94 Oa. Sfi2,

31 8. E. 668 ; N. C. Code 1888, i 2826 (killing
or iiyaiy of lire-itock by railroad engine* or can,
raiae* a preaomptiun of negligence).

For the qneetton whether a presamption aroliea
in the caee of an ii^urtd mmiofae, aee the foUow-
ing caaei : 1892, Hooaier Stone Co. r. McCain,
1^ Ind. 281, 387, 81 N. E. 956 ; 1898, HeeMS v.

C. 8. fc H. B. Co., 68 Oh. 167, 50 N. E. 864

;

1897, Peircev. KUe, 26 0. C. A. 301, 80 Fed. 865.
^ The following illnatnte the qneetion : 1886,

Wakelin v. Lonifon ft 8. W. R. Co., L. R. 12
App. Caa. 41 ; Cal. C. C. P. 1873, I 1963, par.
4 (it is presumed " that a beraon takes onUnary
can of his own concerns ) ; 1908, Cogdell v.

H. Co., 182 N. C. 852, 44 S. £. 618 ; 1896,
SolltTan V. R. Ca, 175 Pa. 361, 84 Atl. 798.
1903, Baltimore A P. R. Co. v. Landrigan, 191
tr. 8. 461, 24 8up. 137. Compare the doctrine
of judicial notice b-j tkt jury {pod, | 2670),
where a related qnssUon arises.

* 1900, Jenkin e. Ins. Co., 181 OaL 121, 63
Psc. 180 ; 1893, Sutherland v. Ins. Co., 87 la.

506, 608, 64 N. W. 468 ; 1894, Keene i>. Ace.
Ass., 161 Mass. 149, 160, 86 N. E. 891.

* That such statutes are oonstitntioBal is

noticed ante, 1 1354. For the rale as to the ad-
missibility of olhcr/im, see tnOs, | 454.

* Some ofthe illustiatioBaan as follows: Akk :

1896, LoniiTills fc N. R. Co. v. Malone, 109 AU.
509, 20 So. 88 ; 1902, Looisrille * N. R. Co. v.

XarbQig L. Co., 182 id. 520, 82 So. 746 ; Omn.
Oen. St. 1887, 1 1096 (injury by loconotiTe tm ;

oommonieatioa of fin by locomotiTe is prima
faeit erideace of neoUgence) : Oa. : 1892, Esst
Tennessee V. 4 O. R. Co. v. Heakera, 90 Ga. 11,
16 S. E. 828 (under Code f 8088) ; 1892, East
Tennessee V. * O. R. Co. *. Hall, ib. 17, 16
8. E. 91 (same) ; 1897, OainesriUe J. 4 8. R. Go.
V. Edmoadson, 101 id. 747, 29 8. E. 213 (that
the fire was set by the defendant must first be
proved) ; III. : 1908, CleTeland C. C. 4 St. h. R.
Co. V. Hornsby, 202 lU. 138, 66 TX. E. 1062
(applying Rst. St. c. 114, | 123) ; la. : 1897,
Hemmi v. R. Co., 102 la. 26, 70 N. W. 746 ;

Minn. : 1895, Solum v. R. Co., 68 Minn. i»3,
65 N. W. 448 ; W. C. : 1898, Hygienic P. I. M.
Ca V. R. Co., 122 N. C. 881, 29 S. E. 575

;

1902, Raleigh Hoaiery Co. v. R. Co., 181 id.

238, 42 8. E. 602 : k. D. : 1897, Mathews o.

R. Ca, 7 N. D. 81, 72 N. W. 1086; 1899,
McTavish v. R. Ca, 8 id. 833, 79 N. W. 443 (in
spite of the overthrow of the presumption by
evidsnce of proper constniction, the fact of ra-

?ated files may suffice for going to the jury)

:

ex. : 1899, Gulf C. 4 8. F. R. Co. v. Johnson,
92 Tez. 691, 60 S. W. 563; U. S. : 1900,
McCuUen o. C. 4 N. W. R. Co., 41 C. C. A.

8S58
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toon say, nothing. As to the former part, the « presumption " impL wh«
llTJl^r r !.

"^'; ""T^' *•"" *•''' *«""^ ^"''^ «^«n^ other person onwhom the burden of proof does not Ue) may remain inactive and se^w. untUthe prosecution has taken up its burden and produced evidence and effected
persuasion

;
.. «.. to say m this case, as in any other, that the opponent of achum or oha^ « presumed not to be guilty is to say in another form thatthe proponent of the claim or charge must evidence it. But in a criminal

!ro\i! ^T /°" ?7*^ " '^^^ "•* P«'^»P« "'«'*"l hint, over and

th^TuJl'L"^'^ 1 '••* r '
"'•""i

'^"^ *'""*•"' °* P'°°'' ^ 'hat it cautions

!?Ll 7u • ^J^ .
'^ '""? *^'" ""''^ "^ **^« """Pi^i"" 'hat arises from the

arrest, the indictment, and the arraignment, and to reach their conclusion
solely from the legal evidence adduced. In other words, the rule about bur-
den of proof requires the prosecution by evidence to convince the jury of the
accuseds guilt; while the presumption of innocence, too. requires this. butconveys for the jury a special and additional caution (which is perhaps only
an impUed coroUaiy to the other) to consider, in the material for their belief
nothing btUthe evidence, i. e.. no surmises based on the present situation of
the accused.- a caution particularly needed in criminal cases.! So far then
as the • presumption or innocence " adds anything, it is merely a warning not
to treat certain thmgs improperly as evidence. 2. As to the second fallacy itseems to have been mainly propagated by the passage of Professor Greenleif.'
declaring that this legal presumption of innocence is to be regarded by th^
jury m eve^r case, as matter of evidence, to the benefit of which the party is
entitled. But it cannot be regarded as « matter of evidence." No presump-

§ 2490). This 18. in itself, only a matter of the theory of presumptions, and
to that extent may be regarded as a mere question of words.- of the way of
phrasing a rule upon the substance of which there is no dispute. But when
this erroneous theoiy is made the ground for ordering new trials because of
the mere wording of a judge's instruction to a jury, the erroneous theory iscapable of causing senous harm to the administration of justice.*

»i, 1 *?.7' ^".P"? '"^ ^- "Th. truth if
th»t, ^though the law pay. a pruoner the oom-
plinwiit of rappMing him to be wrongly ccuad.
It nerertheleH knowi veiy wrU that the proba'
Mitiee area fcror of the praeecator'e acouation
bring weUfoanded. . . . Thou who think tbiu
(that a pruoner ia more likely to be acqaittwl
than a aril dffendant, beoaoMi of the leuidnable.
doubt rule] hare faded to notice that it ii moie
important to a man to look innocent than to be
pnma/aat thought ao. No [civil] defendant U
bronght throngh a hole in the floor ; he is not
jurrounded by a barrier, nor guarded by a
keeper of thieres ; he ie not macTe to lUnd a
alone while hia acHoni are being judged ; an
his latest addreirili™n7t'j^m'5)l'y t8riiir"of
his county." Comi
'Mminal Uw, I, 81,

* Eridence, | 34

» A glaring instance of this fault U to be
found m the decision of Coffin r. C. 8., 156 C 8
482, 188 id. 664, ISSup. 394, 18 Sup. 943 (1896)!
where the opinion of the Court, proceedina upon
the above phrase of Greenleaf as a leading m-
thonty, declares this « presumption " to be " evi-
dence m faror of the accused." Thi-. opinion
receiTed appirent sanction in the later case of
Allen r. U. 8., 184 id. 492, 7 Sup. 154 (1896).

286 (189<), its particularly objectionable sen-
ten<» declaring that "legal presumptions are
treated as evidence " is referred to as "having
a tendency to mislead"' ; in this case the trial
Court had refused to giva an offered instruction
copying that sentence, a,id the leftasal was held

Eroper ; so that the Agnew decision may per-
aps be taken as a recantation to this extent of

'"« <">«"tunate heresy put forwanl in the Coffin
8660
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(h) The various acta eonstituting the outward part of a crime are tome-
times said to constitute a presumpUon of maliee or erimnal inUtU. Butmost of these mstances are to^lay understood to be either « conclusive pre-
sumptions, i.e. rules of substanUve law defining the criminal act (oJife.

§ 2492). or else mere mferences of fact (anU, § 2491) not affectinc the
accused with a duty to produce evidence.*

§ 2512. «.•: (2) ••M-drt.nM. AUbt. .to. It is generally said that incnminal prosecutions the burden of proof is on the prosecution for aU the
facts that are material to the crime ; so that, whether or not a particular fact
« one which would in a civil action be of the nature of an affirmative excuse.
It IS nevertheless in a criminal prosecution a part of the burden (in both
senses) for the prosecution. The absence of any affirmative pleadinm by
the accused, and the general policy of caution in favor of accused personsMem to have been the theoretical and practical reasons for this result
Nevertheless, some inroads have of recent times been made upon this ortho.

- It is to be obKrred that the opinion in
the ^ew e«M (in 1897) ww pnbliihed nibw-
qneutly to a notable lecture on the FMnmntion
of Innocence, tpronoa of the CoiBn cue, deliT-

S^?^ ^"""^.P^."' •* Y*"' Ifnirenity (in
189«). in which the hirtor, of the pnenmptionWM <»i«fally examined, ita meaniog acntely ex-
pounded, and the faUaciea of the opinion in the
Coffin caae expoaed in detaU ; thii leetnie was
reprinted in the learned lecturer's Praliminsrr

'^??'^Ii^^^ (1898), Apiwidi. B, p.mU
The feUaoy of Coffin p. U. 8. is substuitiaUy

npndiatad in the following cases : 1899. State r
Soper, 148 Mo. 217. 49 S. W. 1007 (thin, is not
a two-pW preenmption " in favor of one who U
obaraed with wife-mnider ; repodiatins State «
I^bo, 84 id. 188) ; 1900, State v. Kennedy, 164
id. 388. H 8. W. S9S (refusJ to instrurt oi the
pnanmirtion of innocence is not error where an
instmction on reasonable donbt has been ade-
quately giren)i 1M«, People t.. Ostiander, 110
Iboh. «0, 87 N. W. 1079 '-imilar). The com-
mon phrase about the presuraptiin of innocenceu lUustnted in the followinir cases: 1898
Bryant v. State, 118 Ala. 445, 23 So. 40 ; 1897,'

SSf'-"-
W'n'hrop, 118 Cal. 85, 50 Pac. 390:

J!. • S?*^.?- "''*• '"l ^•»- «27, 78 N. W.
145. The following series of rulings shows the

S^SS ^ i"" ^*"° «^
' 18»8, Hartley p.

State, 58 Nebr. 810. 73 N. W. 744 (the phrase
sanctioned

; but an instmction omitting it u not
held en-oneons) ; 1898, Hartley ». State, 55 id
294, 76 N. W. 8.32 (thi Coffin Um, not^

; qu«:

^''°.lV',^"^f",'!f'*) ;
"»»• MoVey e. State, 57

id. 471, 77 N. W. nil (following Hartley v.
State).

If a legitimate presumption is raised, so as to
create a duty for the accused to produce some evi-
deuce to the contrary, and he does not do so, thereu no reason why thejury may not be required to
find according to the presumption (ante, \ 2496)

:

^.2-/2?®^ ^8"*" "• ^- 8- "* ^- S- 86, 17 Sup.
Z3B (fraudulent intpnt presumed from false ac-
oomits, in the absence of evidence to the contrary
sufficient to raise a reasonable donbt). But if the

8680

accused does adduce aome ovideuM^ and thus the
«ae comes into the hands of the jury free from
^be inesumption, the rale about persnaaion be-
yond anasonable doubt (imte, | ai97) is in forae
tbraughont for messnring their belief, and they
must be so persuaded, in spite of the rale of pri
snmpUon; this is sometimes incorrectlv ex-
pressed by saying that the presumption of inno-

1908, Walton v. State, — Ark. — , 76 8. W 1
(seduction ; ehsstity being presumsd, " the pre-
sumption of innocence of the defendant over-
comes the presumption of chastity"); 189S.
Peopk V. Sanders, 114 CaL 21«, 4« Pac. 168
(overcoming the presumption of ngularity of
official actoT; 1897; Dunlip, v. V. sTws if. 8
488, 17 Sup. 876 (the rale doea not apply where
«ie other preanmption "eonstitutss a link in
the chain of evidence against the defendant").
Other examples an found under the preaomption
about mantage (ante, f 2604).

• Chses illustrating a presumption of maliee
from the ust ^ a deatUy MMt^en : 1892, Gilbert
V. State. 90 Oa. 691. 16 8. E. 662 ; 1878, Karris
0. Com., 14 Bush 862, 368 ; 1846, Com. p. York.

L^J'-V^ ??• "' '
l*''^, Com. p. Hawkins. 3 Gniy

463 (leading opinion, by Shaw, 0. J.) ; 1893.
People p. Wolf, 95 Mich. 626, 880, 66 N. W. 867 •

1898, Herman p. State, 75 Miss. 840. 22 So 872 •

1896, Territory p. Lucero. — N. M. — , 48
Pac. 18 ; 1678. Thomas p. People. 67 N. Y. 218
224 ; 1892, State v. Whitson, 111 N. C. 696

T'lL^ ?;
^"^ '..""• 8*«t« "• P««erson, 45

vt. 808. Csses illustrating a presumption of
felonions intent from the taking of goods- 1902
lj)ng p. Stot^ - Fla. - . 32 So. 870 ; 1898
State p. Judd, 20 Mont 420, 61 Pac. 1033.
These and analogous rales ran only be disen-
tangled by a detailed consideration of the sub-
stantive law of the crime in question.

There is no real presumption of gnilt from
flyU; compare the cases cited anU, | 276. and
the following : 1899. Smith p. State. 106 Oa. 673,
?2 S. E^ 861 ; 1898. State p. Adler" 146 Mo. 1%,
4/ 5J. W. 794.
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ought in manyinatance. to be\tn^,"^"LJ'%;:Jf°«' <«'J''.
§ 2487).

readings in defence ia no insure obfeZJ*J k**""""*,"'
"«"»''«ve

cial experience with certain isConcS tS.:t.* ""'L
""" i^'^'*

anch exception.; and the hxincr of . ^TJ!^, ^'" ^ "«""«' *» Jnstify

- part of Eia ««; is in g^ne^l^ly a Ct?on 'J"*
°",*'",°' ''"''^^^

experience («»<«, § 2486).
'"*' P°"*=y " '»«'<> "»

buSLVTroo^fTaTfa:; Tthf *? ''"? °" *»•' '"'^^'^ -- -t of

fewCourts'aeem toViLVu^n tt "cZlT^ "*'^''^^'^'
<*) ^

acted in «//-(feA«cJ r«^T i. n^ *''* *'""'«" »' «''«wing that he
not ha.e th^tXn of^^vingTST/.r ^? '^\''^'^ '^
a natUinUy affirmative defence Is^o^ph"

^^ '""^'y °*^"' instances,

burden.* * " sometimes apportioned to the accused's

not on the dafendant) * ^^^

"

Boulden r. State. 102 M »« bq^ V . '

»(^e'.2?^^»'^\«^^''»"^^^

"^ ciK'iFr^ft'c-'iiTh» "••
*•"'"'

w • - ——• •»/
, £1 oo. 147 (the I

3561

JS2J' !!'•" •• ^- » M 7M.'l9 8 !• 88^ ?

^;orrti.^dt\tfS^-^E-»

iiin / • M ": ^"^*y< 181 Mo. .?89, 82 8 VT

Lfn'^.S-
* ?• "• "V« P- 3«(t&nd:

defendant has the duty o?p,^„d„7;^^„<Je^!

out to the jury beyond a reasonftble donbt)

OMier V. State, 47 Nebr. 40, 66 N. W 23 1897Durfee .. SUte, 63 id. 214', 73 N.V 676 (*;
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{ 2513. Smm: (3) PoMMMioa of Stolra Oooda. One of the moat trouble*

some and fruitleu controversies hu been whether under certain ciroumsUuioee

the accused's possession of stolen goods raises a presumption that he was the

thief. It bad long been customary in England to use the language of pre-

sumptions for such a situation ;
' but whether the language was intended

merely to mean that the specific fact alone was sufficient evidence on which

the jury might reach a conviction if they desired {ante, § 2494), or whether it

meant that the specific fact alone created a presumption, t. e. placed on the

accused a duty of producing evidence, so that jf he failed to do so (that is, to

offer any "explanation") the jury mu«t convict (anfe, § 2490), was seldom

made clear. This obscurity has continued in the judicial rulings in the

United States ;* but among the numerous precedents most seem to repudiate

any rule of presumption in the strict sense *

mere powcuion, irm]MOtiT« of explanation,

raiies » {ireiamption of guilt, and shift* the

"harden . . . to eatahliih " lawful ponmion)

;

18»8, Parker v. SUte, 61 X. J. L. MS, S» Atl.

Ofil ; 18»7, State «. Shelton, 16 Waah. 500, 48
;

I^. 3S8. In eoaie caaes, the harden ii clearly

stated to be mercW the second kind, >'. «. the daty
of prodacing eridence : 1897, State v. Lm, 69
Conn. 186, 87 Atl. 76 (under a statute making
an ahortion criminal, unlees neceesarjr to sare

life, the necessity must be eridenced by the

defendant).
^ 1886, R. r. Cochin, 3 Lew. Cr. C. 2S6, and

note by the Reporter; 1845. R. v. Dredge, 1 Cox
Cr. 386 ; 18M, R. >. ..nrton. Dears. Cr. C. 28S;
1860, R. V. Harria, 8 Cox Cr. 888 ; 1866, R. v.

ExalU 4 F. * F. »35 (leading case) ; 1878, R. v.

Hoghes, 1' Cox Or. 238.
* \90i, "Vearer, J., in State v. Brady, —

la. — , 91 N. W. 801 : "The use of the terms
'piesamption of guilt' and 'prima faeie eri-

dence of guilt ' with ivference to the possession

of stolsn goods has perhapa been too long in-

dulged in Dy Courts and text-writers to be con-

demned ; but we cannot resist the conduaion
that, when so employed, these expreesions ars

unfortunate, and often misleading. In a dTil
proceedins, when a plaintiff makes a prima/aeU
case, the burden is shifted, and, in the absence

of any countersbowing, he is entitled to recorer

as a matter of law. This rule is understood by
the arerage intelligent layman as well as by
those learned in thelaw ; and when, in a criminu
case, an instruction is given that tlie showing of

a specific fact is prima Jaeit eridence of guilt,

jnron may reij naturally conclude that the
establishment of such fact has the effect to cast

upon defendant the burden of proring his inno-

cence of the charge against him. . . .
' Pre-

sumptions ' of guiU and 'prima faeie ' cases of

guilt in the trial of a party charged with crime
mean no more than that from the proof of cer-

tain facts the jury will be warranted in conrict-

ing the accused of the offense with which he is

chaiso^."
* The following cases illustrate the bearings

of the question in most jurisdictions ; compare
the cases cited ante, 1 153 ; Ala. : 1898, Bryant

r. 8UU, 116 Ala. 445, 28 8a 40 ; 1899, Hal*
V. SUte, 183 id. 86, 36 Sa 386 ; 1903, Smith v.

State, 183 id. 145, 81 So. 806 ; AH*.: 1901,
Taylor r. Terr., — Aril. — 64 Pac. 488 j Oat.:

1898, People r. Lochetti, 119 CaL 501, 51 Pao.

707 (an explanation entitlea th* matter to be
kit to the jury) ; 1901, People p. Jay, 186 id.

xix, 66 Pac. 964 ; 1908, People r. WUson, ib.

SSI, 67 Pac. 332 ; Coh. : 1897, Brooke ». People,

38 Colo. 875, 48 Pac. 603 (tha dsfendant must
explain, but not as a rule of going forward ; and
the promoution's general burden remaina) ; 1899,
Van Straaten v. People, 36 id. 184, 56 Pac. 906

;

Fla. : 1896, iMlia v. SUte, 86 Fla. 171, 17 So.

655 ; 1899, Williama v. Stete, 40 id. 480, 15 So.

143 ; Oa. : 1893, ComwaU v. Stete, 91 Oa. 377,

381, 18 d. E. 164 ; 1895, Brooks *. State, 96 Id.

858. 33 8. E. 418 ; 1898, Daridaon v. Stats, 104
id. 761, SO S. E. 946 ; 1898, Jooss *. State, 105
id. 649, 31 8. B. 674 ; 1898, Sharps ». 8tat^ ib.

688, 31 S. E. 541 ; 1901, Turner ». State, 114
id. 46, 39 S. E. 868 ; /is. .- 1901, Stata v. San-
fon^ — Ida. — , 67 Pac. 493 ; TB. .- 1896, Keat-
ing p. Peopl^ 160 lU. 480, 48 N. E. 7t4 ; 1908,
VnUiama «. People, 196 id. ]7^ 63 K. E. 681

;

1903, Watta V. People, 304 id. 338, 68 N. E.

663 : Ind. : 1866, Doan v. State, 36 Ind. 496
(it is not his tUlan to explain " where it is in

his power to do so," because if he was able to

explain innocently, though he did not choose to,

by hjrpothesis he is not guilty ; hat hia ability

to explain if he were innocent and his then fail-

ure) ; 1897, Pfau *. State, 148 id. 639, 47 N. E.

926 ; 1898, Campbell r. State, 160 id. 74, 49
N. E. 906 (it is a " strong presumption of fact,"

i. <. in the absence of satisfactory explanation,

"the jury wen Imlly bound to find him
guilty ; but the Court erroneously declares

that a " strong presumption of fact " would hare
the same effect a* a rebuttable preanmption of

law ; the preceding authorities nriewed)

;

Ind. T. : 1896, Oxier v. V. 8., I Ind. T. 86, 38

S. W. 381 ; la. : 1896, State v. LsOrsnRc, 94 la.

60, 63 N. W. 664 ; 1899, State v. Miner, 107
id. 666, 78 N. W. 679 ; 1903, State v. Williams
120 id. 36, 94 N. W. 265 ; 1903, State v. King,
— id. — , 96 N. W. 712 ; JTon. .• 1894, State

V. Hoffman, 63 Kan. 700, 708, 87 Pac. 138 ("if
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f isis

,.i !lr
PW'umption fa to be woepted. speeiflc limitation. «n htidlTof any con«qu.nce. for the sufficiency of the eSnce to Jo to"e Tun-SJ«.u.Uy depend on the variant ciwunitanca. of each c«e But thiTll!!

^g con..deration. have been en.pha.i«d. from the poinrof vfew of a defln^'

Funhermore « the.'i^a:r^^^^^^ .tL^li'^^^Z^ ^:;^^:^on a charge of *^«^ receipt of stolen goods/ and of Jury^or thTlLe-

"ii;«r;L*^ r"-*^'T'' '^ •*•*"»«• • «'* of p,j?umpLn « of

,^7tZr T •""
'f'"

^'•'"^"'^ '«""»* I«"o- found inpW
Z^tKJririrfli:'-^.^^^^^^^^^^ but these rule.i=
H^ Vt 'L".?",; »" i »»<». Stat. ..

State ». Kelley, 60 I*. An. 697, 3S 8a MS(powMion of reotnUv itolen proirtr. wrt
«'

525*!l''"' "^ tt. m»umptfcn): i£J",

». lUaiUU, 119 id, 107 ; Jlo. : 1897 flt>»> »
WOwn. 1S7 Mo. 69S. 89 8. WMi/fn^UM

82 H. W. 431: Okl.. 1897. Johnlon iTTin?'

;»;; *5:.",f;!S-
!'''<'* " "•cirenmitance"

48 Pm. 797 (it d«p«nd« on "the ohaimetor of
tfte property, the nUare of the poiaeeiioD. and

i?2''i^°^''» "• U- 8-. 80 C. C. A. 272. 112
Fed. 342 ; Fl. .• 1898, State v. PMeh 70 Vt
288, 40 Aa 783 (un;xpWned pSSrion n^y

7 W«jJi. S48, 367. 84 Pw. 988, 1098 (no m?-
.umption; but the Court whimeiclly tieeti
cheige cdling luch poeMtnon "a cHoiioatins
c|reum.tance tending to .how " gnUtm if it wf

!^ b"°*^
in many of the caMe npra.

"iit ^rTTTi"""' *""*^ ^y •'*"' Cole-

ma few minute, it wa. to be found on the per-

S???. »'TT^« *.'"* yo" '"d toleiJit.

vaIVLI?";''* t~"* " *•'• »o be found inyour ponenion, the praaumption of your harinA

fto^H
'*

""li? ^ «f~«y weakenidi l«cISS
h^nS ..F"K^ J^^'J: JP»«» throuih^mMv

"TW-N. i!S^'.
''^ .^- •"<• Coleridge, J.:

D«2ii!.r?,""'"'v*° •?"™' "'•'* from niereSS t^ r*° r*"" "•• P"P»rty i» proved
Fv!. it^^.J"J""' **»" etolen^')

; 1898, State »Foulk. 6» Kan. 776, 62 Pac. 8«4.

8. E J»» (the pMMMion of the houw mutt faa

the defendant-, wife where he did not liwTiiS
•uffloient). Oompan the foUowing. IMO siJk.

•titutMpoai«.don, examined).

Po«e«lon wa. eridenc. dther of rtSiST"
n^'''«»«J««»nUngtocireum.tancefc . . . ?fi,«

Sii2f«^
found r«»nUyajir ita loe.XpoaMMion <rf the priMnar, be b eaUed anon to^unt for baring it. and! on hi. WUngCd^

•o. the junr nay reiy well infer that hi. domZ
thief or the reoeim, aoooiding to the oinnm.

696 il; w^rSIT"^* ' """•• *• "^

* 1898, RobcTMn v. State. 40 Ra fioo ta
So. 474 (if a hedging and enteJtog attKjof taking ia diowa) ; 1899, Letter r Sute IM
0^871. 82 8. K. 886 (.teliiiblt 5 tt? fit' rfbaking «d entnlng i. flm ihowi) ; ISb"
?,^l! '; ^y,T ^-.nv.w. soi (b«:

if,',r.'i"»L'^';^)! !»<«. State ,.

3668

'ruiJige, 118 id79< 9rir^.'5S^(CS'ii
and entering with intent to .tea!) • lOMftS
•• Swift. Y& id. 8. 94 K W^il mk State

<f !!lf*••? T- ?<^«^ "* W- W. 46 S. W. 1098
Cfojged articlj.)

: 1902, State .. Vandle, 188 UL
689. 88 8. W. 682 ; 1897, Jobnwn p. Terr S

here money and clothe, of the deceawd) • JJOOHenderwn ». Com.. 98 Va. 794, 84 8. E 881

'

ST"? 'iif/^S^"*' "»*' P«ople >'• Hart!

P««J»Mion mth no other arcunutance, inauffl.

^!"2?|!'rwz-j^t^tSrfi
poMewion of the fruite of a crane)r

• £. g. : Maa.. Pub. 8t. 1882, c. 94 I 4 /no..
Jie-ion of timber with the mX"tlxt, e^.
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I 2814. Sum: (4) OH^Mtty (XMtaaoy, latoatesMM, OovwtwaX CapMity
ii natnnllj « part <rf the flnt barden o( proof for the proMontion, although

the Mcond harden might wall be aided, in th« appropriate elaaaea of oaaee, bj

a presumption of capacity (ant$, | 2487). For ii^aneif, the totalled coneln*

aive presumption of incapacity of criminal intent nnder the age of seren is

of coarse genuinely a nUe of substantive law that the infant " cannot be

guilty ol felony," as Blaekstone correctly puts it.' The rule that incapacity

is presumed between the ages of seven and fourteen, for sundry crimes,* and

for rape in particular,* is more correctly stated as a presumption of capacity

above the age of fourteen. For intanity, the incidence of the burdens has

already been considered (ante, { 2601). For intoxieation, no doubt the sec-

ond burden (of producing some evidence) is on the accused;* though the

first burden (or risk of non-persuasion) remains on the prosecution.* For

eowfhww, the coercion of the husband, which in Bkckstone's correct phrase

may be " an excuse for criminal misconduct " of the wife, may be presumed

from the husband's presence ; this then creates for the prosecution a du^ of

adducing evidence of the wife's willing participation ; the risk of non-per-

soasion remaining throughout upon the prosecution.*

S 2616. OwMiahlp; (1) Fossseslon of Xmad and rweeaalty. Where title

to land becomes material, the fact of present possession alone may serve to

create a presumption of ownership ;
' the emphasis being on the occupation,

or appearance of ownership, and not on the documentary sources of claim ;
*

and the rule serving merely to shift to the opponent the second burden, or

duty of producing some evidence to the contrary.* The same rule serves in

nim • prMomptioa ct th* poiMMor'a nnhwhl
oatttng). For UmImmm of th* admimibaUi/ ot

tbU olut of (Tidno^ MO aii<«, H 149, IM, 154.

• OomBMntarin, III, 38. For npa ud
kindrad oiimM, tb« iRt of foartacn wm taken :

183», R. V. PhUiia, 8 C. * P. 78« ; 1889, R. v.

JonUn, 9 id. liS ; bnt • diitinotion may be

nude 11 to uauilt with inUnt: 18S4, Com. v.

aiMD, a Pick. 880.
• 1848, SUta V. CMn, 9 Humph. 174.
• 1898, Sntton v. Peopla, 145 111. 379, S8«,

84 N. K. 430 (i>p< ; dafendint matt offer eri-

denoe that he ii nnder 14 nan of laa).

• 1894, SUta V. HUl, M La. An. 27, 14 So.

394.
• 1898, Davu v. SUte. 54 Nebr. 177, 74

N. W. 699 (barden of proof remiini on proMCU-
tion throogboat).

• 1888, Com. V. FUherty, 140 Mju». 454, 5

N. E. 268 ; 1887, Com. r. Hill, 146 id. 306,

307, 14 N. E. 134 ; 1891, SUta e. UaFoo, 110
Mo. 7, 19 8. W. 232 ; 1880, Ooldntein *. People,

82 y. Y. 281 ; 1888, Franklin'i Adm'r'a Appeal,

lie Pa. 634, 538, 6 Ail. 70.

^ The inference rest* on the general principle

of Relevancy examined ante, { 148. To the fol-

lowing caiee, add those cited anU, $ 1789, where
thin preanmption comes into play : Cat. C. C. P.

1872, 1 1988, par. 11, 12 (it is presumed "that
thiosi which a person possesses are owned by
him, and " that a penon is the owner of prop-

85M

erty, bom eztfciaiiig aeU of owntnUp orar it,

or mnn common lapatation of hia ownanUp ")

;

1908, Cahill v. CahiU, 76 Conn. 633, 64 AU. 301
(la^) ; 1898, Taaw v. 8t Albana, 88 W. Va. 1,

33, 17 8. E. 400 (land) ; Sadcwiek * Wait,
Trial of Title to Und. f 717.

Distlagoish the prasomptioa of a fait fnuU
horn lons'oontinaed posaeiafaw (m(, 1 3532).

• 1M7, Hewes v. Oloa, 170 ID. 4SS, 48 N. E.

982 (deed from grantor, wttbont poaatttion by
grantor or grantaa, raitta no piasauptloB of

ownership) ; 1899, flloa v. Haty, 181 id. 149,

64 N. E. 905 (similar) ; 1896, NewoaiUa •. Hay-
wood, 68 N. H. 179, 44 Atl. 1<3 (liaikr).

* This is connected with other roles of sab-

suntive law, rach as the role that in igectment
the claimant mast recorer on the strength of his

own title and not the weakness of his opponent's.

There are also occasional rules as to the shift-

ing of the second burden in eridencing the

Tuions elements under an adverm pamaaion:
1843, Brown v. King, 6 Hetc. 178 (writ of entry ;

a title by disseisin being set up, held, that mere
posaession by the claimant did liot snlBce to put
the barden of proof on the titular owner to show
that possesion to be permiiaiTe ; tha burden

of showing adTersences was on tha claimant

throughout) ; 1894, Skinner v. Skinner, 88 Nebr.

756, 768, 67 N. W. 634 (the ezclusire possession

of land with the titular owner's knowledge msy
create a presumption of his permiHion) ; MW,
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tlw mridMicing of ownenbip of ponoiMltj, partieaUrlj in cmm of laictny or
robbwjr, whan a rail diaputo of ownonhip it ran.*

f 2S16. SaM: (2) Poamnoa ofWagottaMa tortnaMai Subject to mim
diacriminations, tha aame praaumption may be applied to the poaaeaaion of a
negotiable inatrument. eapecialljr to one indorav* 'n blank or to bearer.'

I 2617. Payaeat: (1) |«pae el Mm. The aoharge of a claim by pay-
ment ia often aaid to be preaumed after a lapae of lime depending on the
circumatancea of the particular eaae ; the inference being baaed on the prin-
ciple of Belevancy already examined {antt. { 15»). But the multiplied
aUtutea of limiUtion have reduced the oooaaiona for invoking any other
rule, and it ia not frequent that a real rule of preaumpUon ia intended to be
laid down.'

I 2518. aaiae: (2) PeaMaaioa o< ZaatnuBeat or Keeelpt A rtctipt ia only
an ordinary admiaaion of payment, and ia therefore not conoluaive {anU,
i 2432)

;
but it ia of courae the atrongeat evidence, and aome CourU aeem to

give it the force of a real preaumption.' The Migot't pounnon of the in-
$trum«nt after maturity ia uanally aaid to raiae a preaumption of pa ment;

Uport *. Todd. SS N. J. L. 134 (« plaintllT in
^tmuil mOag on tintm poMntfon iu* th«
bnrdni at thowiag tlwt > powMiioB origiiwllr
ptrmiiiiT* baeuM adroM).

* Add WBM of Um oaM* dUd oaM, 1 17W

:

IN*. PtopU V. Oldhwn, 111 (M. 648, 44 Ptc.
•18 (lobbnjr or Unny) ; ItOl, Howard v. p«o.
(iiL IM III. 615. ai N. 1 1014 (robbwy) ; 18«7,
BoIUraa *. OoldoMD, 19 U. An. IS (pMump-
tbn of plaintiffs contiaiMd ownonhip of a iiofw,
bald not oTirturasd bjr presomptiim of ownar-
aliip tnn dafcodant'a poaaaaaion) ; 18M, Vining
V. Bakar, 6S He. M4 (tram) ; 1S61, Mana v.
floott. 9 Cnah. 148 > 1848, OoRiar v. Oale, 9
All. Bia ; 1891, Con. v. Btanohatta, 1S7 Maaa.
484, 489, *S H. E. 4S8 (obtaining gooda br iUae
ri^Doaa) ; 1900. Uaeonib v. R. Co., 70 V. H.
la, 48 Atl. 384 (|dft ofdeeedant) ; 1877, Rawlaj

». Brawn. 71 S. Y. 88 (raplcTin).

For tha application of thia mle to property
in poMiaaien of Atuhnut or wiT*. »»» tha follow,
iug oaaaa : 189^ FarwcU *. Cramer, 38 Nabr. 41,
84, 64 N. W. 714 ; 1884, Kingafaarr v. Darid-
aon. Ill Pk. 881, 4 AtL 88.

Soaatimea a larana ptaaumption may be in-
Tokad, otpmmim/nm owntnkip : 1894, Edge-
worth r. Wood, 58 N. J. U 443, 88 AtL 940
(that a wagon waa owned by defendant ahowa
prtmaftKie that hia aerrant waa in control).

> Tha followins caaaa illoatrate the arope of
tha rule: 1894, Ifational Ranli v. Emmitt, 62
Kan. 408, 86 Pac. 218 ; 1897, Jonea r. Jones,
102 Zj. 460, 43 S. W. 412 (mle not applied to
an unindoned note held adreraely to the payee's
r*pra(entatiTea) ; 1901, Batterabee v. Calkins,
128 Mich. 569, 87 N. W. 780 ; 1898, Saunden
r. Bataa, 64 Nebr. 209, 74 N. W. 678 ; 1898,
New EwUnd L. 4 T. Co. p. Robinaon, 66 id.
ro, 74 HT W. 416 ; 1898, Halated v. Colrin, 61
N. J. Eq. 887, 898, 24 AU. 928.

* Ezamplea of Uie nae of anch a term ar« aanplea

1784,

(the defendant ahowed that ha "had an eitata
in the plaintifl's aeighborhood, and waa conatant
and regnUr in all hia pannenU ") j 1819, Sallen
*. Horman, 4 C. * P. 80 (praanoiition of wagaa
|»id, "if a aerrant baa laft a conaidarabla
time ); 1844, MoCormkik ». Erana, 88 111.

828 (after twenty years ; hsra, money due nndar
a contract to convey) ; 1879, Locke a. CaMwelL
91 id. 417, 421 (prsanmption not miaad for •
mortgage debt, wher* tha atatntory time of limi-
tation had not mn) ; 1898, Hollanbaek *. Riatine,
1061a. 488, 76 N. W. 866 (acoonnt atatad)Tl877^
Jarria*. Albro, 47 Ma. 810, S18(mortgaga) ; 1894,
Cox *. Brower, 114 N. C. 422, 428, 198. E. 846
(lagaciaai nor ia it mataiial that tha lenteaa
wan non-taaidenta, the domealk; Cooits keing
open to them; ; 1897, Tonng ». Doherty, 188
n. 179, 38 AtL 687 (action on a notai tha
pUintiff'a bilon to mention it in the defend-
snt'a taatator'a lifetime, though " given to boaat-
ins of hia maana and tha people in hia debt,"
and hia failura to bring anit on it, not receired
to show a praanmabla payment) ; 1898, Dave-
renx'a Estate, 184 id. 429, 89 AtL 226 (the in-
solrency of the debtor alone doaa not rebut tha
imanmption) ; 1898, King ». King, 80 Va. 177,
17 8. E. 894 (after twenty-aeren yeara, a tender
being originally made, and the partiea living
near each other).

^ 1897, Ramadall v. Clark, 20 Mont. 103,
49 Pac. 691 ; 1872, Onyatte v. Bolton, 44 Vt.
228, 284. C<mtra: 1897, Tenyberry v. Woods,
69 Vt. 94, 87 AU. 246 (on a plea of payment,
proof of a nod^ doea not ahift the duty of
going forward).

Such a preaumption is sometimea applied to
include prior iiulatmenU of the same obligation.
Cal. 0. C. P. 1871 I 1963, par. 10 (itls pre-
sumed " that former rent or inatallmenta have
been paid when a receipt for later ia produced ")

:

1868. Hodgdon v. Wright, 36 Me. 826. 386,foUowa: 1784, Oswald r. Leigh, 1 T. R. 270 tmUe; 1828, Brewer a.Ttnapp, 1 Pick. 887.
3365
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tb« inferraoe baing b*Md oo tht priaeipk of RaUvtncy aliMdy oontidend
(mte, i 166); but than an varioiu limiutiona laid down, ia particular,
ooncaming tba obligor'a qyportnnitjr of lurraptitioua accvM to tha oblioaa'a
papan.*

i 2S1». awattaa a>« OaMaMa af OoawaM: (1) Latlara aikl TaiafraM.
Tba act of writing a lattar or Mndiog a telagram, and tha addreaaaa'a rwaipt
of tha latter or tolagnua, giva riM to qoaationi both of tha admiMibility and
tha mffloiancy of avidanoa. Tha aania avidanca i* alto MmatinMa wid to
raiaa a praaumption. It ia probable that no real preanniption in meant tr ba
pradicatad in the majority of theae iniUnces. For example, tha receipt by
Doe of an anawar, throngh tha mail or the telegraph, to hit prior communi-
cation to Roe, ia uaually treated aa anfBciant evidence of Roe't author$kip of
the antwer (anU, || 2163, 2154); and the mailing or depoaiting of Doe'a
letter or telegram to Roe ia utually treated aa tuCRcient evidence of Roe't
rietipt of it (ante, | 95) ; but it it leldom, except in the latter claaa of caaet,
that a burden of proof ia deemed to be afliacted.'

i 2620. «aaM: (2) SMoatloa o( Oeeda (DaUvary, Data, aeal, CoaaMera-
ttoa). (a) In view of the importance, in early timet, of the formality of
Mwtrjf for a deed (anU, {§ 2405. 2408, 2426), it waa natural that the evi-

* With tb* folkiwiiig txamplM eompu* th*
fittni oiKf, I IM : 1816, OibboB *. TmOtin-

I

--
-T-j * '"k- «*» (dww"'* t iluu of

• Bill, held to bt Minoint (TlibBot); 1S16,
BnmbridgB *. OtboTM, ib. 874 (roiiiiitim of
Botr, Mill to " tun tha M*b ") ; Isit, ghapberd
*. Carrie, ib. 484 (pomniim of an ordar to
daUrar Moda to baarar, haM to ahift tba bar-
dan); 1M4, Exoaiaior Mb. Oo. «. Owtaa, 68
Ark. 888, 868, 35 S. tT. 868 (pnanmption
appMad to a ooto pomwii aftar mataritT) ; ChL
O. 0. P. 1873, I Itea, par. 9, IS (it ia mannad
"that an oblUatioo daliTarad up to tba dabtor
baa baan paid," and "that a paraon in poaaaa-
aioB of an ordar on hinaolf for tba paymant of
monay, or tba dalivary of a thing, baa paid tba
monay or daliTarad tha thing aceonlinglT ")

;

1804, Orimaa k HUtbrjr, ISOIU. 141, iTft, 86
JN. E. 877 (inakar baring aeoaaa to pajraa'a papan
aa mambarof tha hmily ; no pnaumption) ; 1888,
Erhart «. Diatrieh, 118 Mo. 418, 418, 34 8. W.
128 (aoo taking oara of demantad paraa-fathar

;

VrMumption not applied) ; 1888, Smith v. Oaid-
nar, 86 Nebr. 741, 88 N. W. 345 (maker'a poa-
aeaaion of a note doea not laiae a praaaniptioD,
bat ia raeraly rafflcieiit eridnnce) , 1883, AlTord
V. Bakar, • Wand. S28 (like Shephan) a. Carrie,
ttpra) ; 1898, Poaton v. Joiiet, 123 N. C. 686,
39 S. E. 961 (prvaumption applied to a note)

;

1902, Vann v. Edwards, 130 id. 70, 40 8. E.
853 (bond found after the death of the payee'a
adminiatrator in the makar'e poaaeMion, pre-
aamed paid) ; 1893, Collina v. Lynch, 157 Pa.
946, 356, 27 Atl. 721 (joint occupation of land
by hoaband and wifn

; praaumption nut applied)

;

1899, Wilkinxon's Eat., 192 id. 117, 48 Atl. 466
(check end note of deoaaaed hoaband found in a
wife's poaaeaaion ; that aha waa executrix, held

to raiaa no preanniption that aha had taken them
ftom hia poaaeaaion after death and therefore
that they ware paid); 1898, Bataa v. Uin's
Estate, 70 Vt. 144, 40 Atl. 86 (poaaeaaion of a
noU by a Joint promisor ia not pnanmptiTe of
aola payment by him) ; 1898, Hrat Rational
Bank a. Harris, 7 Wash. 189, 148, 84 Pac. 466
(pnanmption applied to a maker'a poMakion of
a note alter italsar- into eireolatlon).

* Tht eases are collected in the plaeea abora
cited. Compare alao | 8185, mU (anthentica-
tion aa a mie of iirmnmption). The following
eaaaa iUnstrata the Jodicial looeenaaa of languaae

:

1838, MeCoorry v. Suydam, 10 N. 07345
(maiUng a notice of trial niaea a preaumption
and " atanda for proof" of serrioe ; bat an alB-
da»it of non-receipt "deatroya the preeomp-
tlon"); 1897, 8Ute v. Howell, - id. - , is
Atl. 748 (notice of cUim ; the above language
qiioteil, with the extraordinary addition: "Of
course, if then> is such a preanmption as is as-
aomed, it is one of fact for the jury," and then
declining to hold that a reAiarl to cnirge such a
preanmption is erroneoos, bat recommending at-

tention to "the foregoing deliTerance in this
Court "

; if they had recommended a page from
the Sibylline books, thev could not uiiTelert the
trialjudge in greater perplexity); 1899, Fairfield
P. Co. t. Ins. Co., — Pa. — , 44 Atl. 817 (n
presumption of receipt ordinarily from the mail-
ing of a letter ; but tho jp'.nion inconniHtcutly
says that ;i) there is no presumption except for
notices of commercial paper, and (2) there is no
prrsumption for a notice of inaurance loa*, if

there is rebutting evidence ; is there then a pre-
sumption, or no presumption, where there in no
rebutting evidence 1).

356S
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d«c« of it ihonld b. rtrictly iattatrf on.> Bat ther. cm». g«duiJl, (o b«

rS^iT/ Sl'"J '"'T?^
or Fm«»ption. hMfToa JJ^no:

01 tb« •tgning oiilj;i the mtewna, bdng buad on principlM of SelavuioT

irZ :V '''"»f»y
»»' 1=0 ^^ «»"k«» by other n,le.. n,o«^«^LynU* rf Prwumption. .nd mUng on . Km«wh.t different ^rincipW S2jcy («•<.. H 148. 157); the granUrU poueui^ m.y ,^L . p^^uL^

ofd»Uv«y«andth«r«yM<ra<»ai»ofthedee.lni«y.lionufeit.«
(») The rfa|< of the ngni%g may be preaumed from the purporting data ofthe document • a. alao the date of th. A/.wry ; • though thi. miiht not alway.

be made a rale of presumption.
«hj»* "o* -iwaya

(r) The o^rta/ .e«/ on a document ii not only evidence of the authenticity
of the aeal and the authority of the person affixing it, but ia commonly held
to create a presumption of theee facu («»<,. H 2161-2169). ^nd sometimea
even an ofictal ngnaturt alone i. given the same effect (anU. « 21671Whether a «r«v««f eopy of an official or registered document can raise a
presumption that the original bore a seal is a question which has led to dif.
ference of judicial opinion (antt, § 2108).

(d) Whether a lUffotiabU instrument raises a presumption of a eonntUra.
<«m/ and whether a subsequent rtcor,kd deed raises a presumption of jmrekam
/or value mtkout notice of a prior unrecorded deed,* e^ quesUons which are
inextricably entangled with the subsUntive law.
§2621. ••«.; (3) Aaetoot Doownrnta. The authentic e- .mention of a

So, toOitlMngiitvtionau^niMaprMamp-

1«M, Andenon ». CnthtnTt, lOS 0*. 7«7. 80

?A \:?*i:'.
"••• "ynn '

.
SnUiTM. »1 X*. SM.

4v Atl. 13«.

i«^
!?*•«'»'* '• BrttoM, 1 Moo. * B. 841 i

1834, Hunt •. Mmht, SB. * Ad. M>3 1187
^titi, r MUbo«.''a II. I w: m "S;
SlncWr V. B<««l.y. 4 W. 813 (iMdins o^ion)

;

1840, AndenoB r. WMton, 6 Bili«. N. C. 800 •

^'•'- C-.C.P. 1878. iixn. piTls (it talSi.'

HcFvUdc *. Lnudtn, M WU. 830 75 N W
im«, 1J3 S»l. Compu* the rnla for iiulormmenU sf'paJ.

.u- j'f."^' 'I**'
OUbyrt,JWdtnc, W("nnl«t.

5!u i'Ty **.P?"* '•'^ ^ "• J»''«et Preo'
or tlM drnxf. and Uim in 00 proof oftht deUTtrT
but I7 • witiMw who aw tlM doUvnr ").

WiTtnr)
J 1840, Bo^ >. Kunon, » C. » P.

&70, 87S (th* wttiMH coold r«coll«ot weinK the
HRBias only ; an infmiic* of mHos and dfliv-aj WM alJowod). ThU waa apijied alio to an

?1. .'^'?fl/""'~"»»' '**»• •*• »• I«»»tt,

?*f*'jy- *?"• '''» (""litiou. libal; proof of
haadwritiog iapraconptira aridenca of pablica-
«on). Conniaeiy, a Vbtyixf mav be prataiacd
from an ntt«iB« : 18«9, SUte v. Vlllt;
Mo. US, S3 8. W. 434,

-J ^ff^,l!!^^ foUowiBB th* caiM. cit«l

?*' .h ".f^*«* '
"*«• B«*' >' Alexander, 67

Kan. 881, 4fl Pac. SM ; 18»7, Jone. v. N. Y. L.
In». Co., 188 Man. ««, 47 N. E. K (life inwr-
«nce policy found among the inteatate's uapen
evidence of TaUd lelivery). Cunt,,, . 1897? Ber'
g|"* ». U. P., Its U. 8. «e, 18 Sup. 4 (piMe,.
«iou of papen of grant by a grantee, held not to
raii^ a preanmptlon of delirery by the official
having authorito to mnt).

Ai *.i*S'' ^™ '• Improvement Co., 118 Cal.

« M r;f-„'A"*^'' *«" " Horrigan, M Me.

_^18»8, Conley v. Finn, 171 70, 60

8fi«7

N. E. 480 (thoiiffh acknowledged Uter) ; 18»S,
Kendnck r. Delllnger, 117 N. C. 491, 38 & k!
488 ; 1878, Smiths t>. Shoemaker, 17 Wall. 680
637 (rule li<>ld not applicable to a letter who**
adininibility depended ou iu actual data of
delivery).

' 1881, Amee' Caae* on Pill* A Note*. 11
641, not«> 2 ; 1887, Perley v. Perley, 144 Maaa'
104, 10 N. K. 728. The pretdmption of imuid-
enUton from a teai i* of conne only a rule of
•ubetantive law : 1896, Ames, SpecUlty Con-
tractu and Equiuble Defencea, Harvanl Uw
Review, l.X, 49; 1901, Harriman, Contrwjt*.
2d ed., i 142.

SOS* 82 F;d^"8''l.''-
"^^

' *• '• ^'°- '' ^- «• ^-
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specific document produced is also to be evidenced by the antiquity and cus-

tody of the document With certain conditions, this is universally r^arded

as sufficient evidence for the jury (arUe, §§ 2137-2146) ; and the htnguage

of presumption is also frequently applied by Courts to the same group of

circumstances.^

§ 2522. Smb*: (4) Loat Orant; Lost Docammts in taiiend. (a) When

a specific document not produced is offered to be proved by copy, the fact of

lou may be evidenced in various ways, and occasionally the force of a pre-

sumption is attributed to some of them (anfe, § 1196).

(6) Wlien a tMe to land is to be proved, the extevtim, ctrntenU, and lou

of the appropriate document of grant may be presumed from certain circum-

stances ; the inference resting on a principle of Relevancy already considered

{ante, §§ 148, 157> Those circumstances are the long-continued pottestion of

the land (or an appurtenant right) by a party claiming as owner, the non-claim

of possible opponents, and such other varying circumstances of the particular

case as increase the probability of an origin of grant for the situation as a

whole.1 The situation is in essence the same as that for which the statutes

of limitation have been provided. But these statutes did not wholly obviate

the occasion for such a presumption, partly because they were at first limited

in the scope of rights barred by them and were exterded only by g. ^dual

stages, and partly because their originally lenjrthy perif<ls still left room lor

a presumption based on a shorter period of possession. For appurtenant

rights (such as easements or fisheries), and rights transferable at common law

by deed of grant without livery, this presumption had formerly a great vogue

;

and it remai(ied supplementary to statutes of limitation. But the systematic

extension of the principle of acquisition by limitation, the reduction of the

required possession to short periods, and (in the United States) the practice

of compulsory registration of deeds of conveyance, have left little scope for

the presumption. How far it had progressed as a rule of presumption is not

always clear ; in some opinions it appears as merely a rule of sufficiency of

evidence for the jury (ante, § 2494), in others it is a genuine presumption

(ante, § 2490), and in still others it is apparently a rule of substentive law

equivalent to a statute of limitation. Its bearings in a given jurisdiction are

more or less dependent on the analogies of the local statutes.*

^ The caies tte coUectad at the place above

citea.
^ 1818, Johnson, J., in Howell v. House, 2

Uill Const. 80, 85 (" It has been shown that a

title may be presumed from length of possession

^one ; and why ? Because it is improbable that

a man of common sense and prudence would set

down upon and improve Unas to which he had
no title, and more so that he who was the right-

fol owner would quietly stand by and see such

a wrong done to himself").
* The following cases will illostrate its treat-

ment bv different Gonrts : Sng. ; 1774, Eldridge

r. Knott, Cowp. 214, Hanseeld, L. C. J. : I79»,

Koe V. Beade, ST. R. 118 (conveyance of a

trust eaUte) ; 1S2», Doe v. Cooke, 6 Bing. 174

(surrender of a term) ; 1867, Bryant v.

L. K. 6 Q. B. 161 (customary mai

opini

.1.):

Foot,

fee;larriage

leading opinions, by Blackburn, J., and Cock
_ t

-a, Brocklebank v. Thoi
Can. : 1879, Pugsley ti. King,

Thompson,bum, Xi. .T.) ; 1908, Brocklebank v. Thompson
2 Ch. 844, 360 ; Can. : 1879, Pugsley v. Ring

2 Pugs. « B. 803, 816 ; IT. S. : 1899, Oage v.

Eddy, 179 111. 492, 63 N. E. 1008 ; 1880, Mel-

vin V. Whiting, 10 Pick. 294 (Bshary) ; 1839,

Valentine v. Piper, S2 Pick. 86, 93 (shore land ;

leading opinion by Shaw, C. J.) ; 1867, Nichols

V. Boston, 98 Mass. 39, 41 (shore land) ; 1892,

Claflin V. R. Co., 167 id. 489, 499, 32 N. E.6S9

(easement to cross a railway) ; 1894, Brown v.

Oldham, 123 Ho. 621, 630, 27 9. W. 409; 1844,

New Boston v. Dumbarton, 16 N. H. 201 (town

charter) ; 1879, SUte r. Wright, 41 N. J. U
3568
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§2623. •«•: (6)Wlu(Bw««tioa«irtH«Too.tloa). (a) The «e^^wn of
« wiU may be evidenced by the testimonial assertion of the attestejo. impUedfrom their sig^tures, even when they themselves cannot be brought to the
stand («„<.5§ 1611. 1512X This is often spoken of as a presumption
though probably no more than a rule of sufficiency of evidence is intended.^

(^
The nvocatvmot a will by destruction may be inferred, on a principle

«!.-.^ IT^ Tt^
considered (a»<e. § 160). from the fact that it once

existed but cannot be found at the testator's death. Whether this circum-
stance, with or without others, should create a rule of presumption, or of suf-
fiaency of evidence, has been much debated.* Other inferences, or rules of
presumption, concerning an implied intention to revoke, are closely connected
with the substantive law of revocation.'

§ 2524 8m»,: (6) Spoliation or SurorM^oa of Dooa«.nt.. The oppo-nents spoliation or suppression of evidential facts {anU. § 278). and par-
ticukrly of a document {anU. § 291). has always been conceded to h^\
cireumstance against him. and in the case of a document, to be some evi-
dence that its contents are as alleged by the first party. But that a rule of
presumption can be predicated is perhaps doubtfuL»

*i.if^^u*T ''

?'^ ^**»*^ «* l>oo«««,u. It used to be sometimes said
that an alteration (. e.. by erasure or interUneation). if apparent on the face
of an mstrument. placed on the oflfering party the burden of explanation by
evidence It was also (but inconsistently) said by some that the alteration
was to be presumed innocent, t.... made before execution, unless particular
ciroumstanoes of suspicion were «i;parent For wills, again, it was sometimes
maintained that, by exception, alterations should be presumed to have beenmade after execution. But the modem tendency is to avoid stating the
problemm the fwm of such rules with exceptions, and. in particukr. to aban-
don the soHjalled presumption against fraud and in favor of innocence, by
which the alteration of a deed is presumed to have been made before execu-
tion

;
and to raise no genuine presumption in that regard (ante. § 2485). The

wX*' ^S^^'Ji ^7^' "* '"l- *» 233, 42 N. E.
478 (tM «einptioii) ; 1878, Carter v. Tinicum— Jing

HowalT ^ ^ , ^^^
«r BO rnl. wUdb hM b««"iuWi^ ?a"hU
2i!!iH^ th« rolnimom ")

; 1880, Dunon v.
B.«d, i IT * Hoc. 400. 406 ; 184», Stockd.1.
«. Young, 8 Strobh. 601 (Und); 1860. Mtrr's
"^« •• paM«m. 1 CWdw. 488, Ml {Minting
oat th. dirtinction b«tWMn thii ml. .X. .tat-
uto of limitationi); 1898, Dunn ». E«ton. 02
Tenn. 74^ 768. S8 a W/lSS ; 1822. BiSSd r

)\'"?JS I '"^'"•'- <">• 1<» (•P»»«»'» ^ Story.

liV JSf'•J?T?'"I!* "• Do'TO" • Adm'r, 82 Vt
t' IS*'

*** (l«<i«ng opinion, by Aldii. J.).

cited
**** "" *^'**^ •» *• Pl»o« »•»«•

TieiT^fsS?*?!!!!*
'**•»*""'*'•*•»'>• 'J"'""*

IS? o ^ BiowB_r. Brown, 8 E. fc B. 876 ;

W* « j"; **""?•"". App. Ca». 604; 1901,

?S« S ¥"'*''<"'• "« «•• 7»«. 89 S. E. 600
1886, A, p,ge, 118 lU. 676. 680, 8 N. E. 862

ot>ir.—It 3509

, _-, •Boyle, *ww .u. ««o, *uo, «
140 ; 1908, Htmifton ». Crowe, — Mo. —. 76
S. W. 880 ; 1908, Willimm. v. Mile*, - Nebr —
?J.^; '^•. '*>*

: "*<*• ^*t» »• JMkson, 6 Wend!
178 (leading opinion, by Walworth, C); 1908.
HcElroy v. Phink, — Tex. —, 76 S. W. 768 •

and a note to Se Augur (1899), Yale Law Jonr^
nal 269.

* For the mode of proof of a foit will laa
aiK«,U20fia, 2106.

. '.«"*?" collected in the place* above
cited. The following illuatrate the uae of Ian-

{?"*5no',^^l"'P''°°J "'^' *« "• Mining
Co., 108 Cal. 869, 41 Pac. 308 (the method of a
*"»P^r» dealing with ore wrongfully mined
was held not to be luch aa to raiia thia pmump-
tion againat him so as to entitle the plainuff

i^.T^" '" '^°« ^1 » P»rticular sUndant)

;

1887, Thompaon ». Thomp«>n, 9 Ind. 828, 881
(preanmption not concliiaive) ; 1856, Hunt r
foiling 4 la. 86, 62 ; 1896, Hay v. Peterson, 6
Wyo. 419. 46 Pac. 1078 (books oif account),
to

'
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first burden would thus be determined by the pleadings; and the question
would usuaUy go to the jury, upon all the evidence, whether the party claim-
ing a specific tenor for the document has proved his case; although the
second burden (anU, § 2487), ». «., of producing evidence, might be shifted by
particular circumstances, under the ruling of the judge as to a sufficiency of
evidence or a presumption.'

•The following mm* illuitnto th« rain

;

the older fomu of statement are now leldom
foand ; for the older law, now generally modi-
fied or aboliahed, that any material alteration
of an initrnment, by anv peraon wbaterer,
after it* ezecation, made toe initrument void,
see the exhanttire citation* in Frofeaior Wil.
liiton's article, Discharae of Contract* hv M-
teration. 1904, Harv. L. Ber., XVIII, i05

:

Sngland: 1818, Johnson r. Dnke of Marl-
borough, 2 Stark. 313 (date of a bill of ex-
change) ; 1844-4, Cooper v. Bockett, 4 Moore
P. C. 419, 449 (wiU ; leading opinion, by Lord
Brouaham) ; 1851, Doe v. Catomore, 16 Q. B.
746 (deed) ; 1851, Doe v. Palmer, ib. 747, 786
(will) ; 1861, Simmons r. Bndall, ] Sim. N. *.

116 (will) ; 1860, WiUiams b. Ashton, 1 Johns.

,

* Hem. 116 (will ; good opinion by Vase-Wood,
V. C.) ; 1868, Ci<^-s Cfoods, L. R. IP. A D.
643 (will); Canada: 1874, Doe ». Daniel, 16
N. Br. 872 (will) ; 1893, St Uwson, 26 N. 8c.
464 (wUI); 1870, Northwood v. Keating, 17
Grant U. 0. 347, 18 id. 643 (mortgage) ; 1899,
Graystock v. Barnhart, 26 Ont. App. 546 (regis-
tered deed); UniUd StaUi: Ala.: 1898, Ward
V. Cheney, 117 Ala. 238, 22 So. 996 (airignment
naed by the plaintiff to show title ; whether in-
terlineations were apparent and suspicions wen
sufficiently explained, held a question for the
trial Court) ; CW. .• C. C. P. 1872, { 1982("The
party producing a writing as genuine which ha*
been altered, or appears to hare been altered,
after it* execution, in a part material to the
question in dispute, most account for the ap-
pearance or alteration. He may show that the
alteration was made by another, without his
concurrence, or wa* made by the conaent of the
partie* affected by it, or otherwise properly or
innocently made, or that the alteiation did not
change the meaning or language of the instru-
ment. If he do this, he may give the writing
in evidence, but not otherwise ) ; Colo . • C. C P
1891, i 357; Conn.; 1872, Hayden v. Oood-
now, 39 Conn. 164 (the party producing does
not necessarily account for alterations; each
CHse depends on its own circumstances) ; D. 0. •

1894, Peugh ». Mitchell, 3 D. C. App. 321 (ac-
tion to annul a deed for alteration, the material
alterations being in a different hand and ink

;

not pi-esamcd made before execution) ; Oa.

:

1892, Beilgooil r. McLain, 89 Ga. 793, 796, 16
S. E. 670 (defendant claiming under sherifTs
deed interlined by the sheriff; presumed to
exist before execution) ; 1893, Westmoreland v.

Westmoreland, 92 id. 233 (deed offered to show
color of title ; alterations presumed prior to ex-
ecution, on the facts) ; 1896, Winkles v. Ouen-
ther, 98 id. 472, 25 8. E. 627 (Code $ 3835
applied) ; 1903, Heard e. Tappan, 116 id. 930,

8570

43 S. E. 376 ; Haw. 1890, Kahai v. Kamai, 8
Haw. 694 ; Ida. : 1897, Mnlkey t>. Long, 6 Ida.
213, 47 Pao. 949 (held sufficient to show that
the alteration in a note had not been made since
it came into the offeror's hands) ; III. : 1899.
Catlin Cod Co. «. Uoyd, 180 III. 398, 64 N. E.
214 (deed offered in a chain of title ; no pre-
*nmptior d e* to time of alterations ; the
Question ae of (act, and the party pro-
ucing the . ument being called n^ m to ex-

pUin ; precedenU reviewed) ; 1901, Merritt v.
Boyden, 191 id. 136, 60 N. E. 907 ; la. : 1890,
Hogan r. Merchants' Ins. Co., 81 la. 321, 46
N. W. 1114 (action on an insurance policy:
held that the mere fact of alteration furnished
no presumption as to the time of making it or
the authority for it, and that the buiden of pro-
ducing evidence that it wa* made after delivery
wu on the defendant) ; 1896, McOee v. Allison,
94 id. 627, 63 N. W. 823 (the burden i* on the
party attacking the instrument) ; 1903, Ram-
bousek V. Supreme Council, 119 id. 263, 93 N.W.
277; Mat. : 1840, Davi* v. Jenney, 1 Mete.
221 (bill of exchange) ; I860, Wilde v. Armaby,
6 Cush. 314 (contract of guarantee) ; 1856, Ely
V. Ely, 6 Gray 439 (mortgage ; good opinion by
Dewey, J.); Jfie*. ; 1873, Comstock v. Smitii,
26 Mich. 306 (deed

; good opinion by Graves, J. ):

Mo. : 1898, Kelly v. Thuey, 143 Mo. 4M, 45
8. W. 300 (specific performance of an agreement
to sell land ; burden placed on the plaintiff)

;

Jfebr.: 1894, Courcamp v. Weber, 39 Nebr. 633,
637, 68 N. W. 187 (foreclosure with a note bear-
ing material alterations; plaintiff required to
show their authenticity) ; 1896, Stondi v. Osden,
49 id. 291, 68 N. W. 616 (the qnestion u "in
the end, one of fact for the jury, npon all of the
evidence adduced "

; here, an action on a note
according to the altered form) ; 1903, Brown
V. Kennedy, — id. —, 93 N. W. 1073 ; \ev.
Gen. St. 1886, J3460 ; If. H. : 1840, Hills v.

Bame^ 11 N. H. 896 (note) ; y. J. : 1871,
Hunt V. Gray, 86 N. J. L. 227 (the mere fact
that a writiL/ of contract show* a change does
not of itself create a presumption of alteration
after execution) ; 1802. Ward v. Wilcox, 64
N. J. Eq. 303, 61 Ail. 1094 (will; the burden
IS on the contestant) ; y. Y. : 1884, Grossman
V. Grossman, 96 N. Y. 146 (will) ; Pa. : 1893,
Nesbitt V. Turner, 155 Pa. 429, 436, 28 Atl. 750
(action against a woman as bond-surety ; the
date was altered from time daring coverture to
time after coverture ; the burden placed on the
plaintiff to show alteration before execution)

;

S. D. : 1897, Moddie r. Breiland, 9 S. D. 506,
70 N. W. 637 (after proof of signature, the duty
of producing evidence that the alteration wiii

before deliverr rests on the maker, and, temhU,
also the burden of penuasion) ; 1897, Foley-



11 249^2540] DOCUMENTS
, Oirrs ; LEGITIMACY.

, ,,,,

family a« sometimes made thTsub12^.o7^°*'°"^^*"^^ '"«"^" »'

'

able motive and intent It 1' fiy i' rdTa't 7"' 'T'
°° *'« P'"**-

or are universally recognized Examl^ nr^ T ""^^ "'^ ""''°™.

^/< (instead of a trustTof sepam^"T^l ., fT. *'" *^" presumption of a
of an advancement (in antcS„TsLr '^ ^V *"^ "^ ^'' l^««^«°d !

'

from a parent to a chiwTof 1 ^t^^^^^^^^^ f«' death) in a transfer
t^.'^ rendered by a ehild to a parentV'f

'™ P^^o^ance of duty, in ser-

acquired durin/marri^V* oHSil /r'"r*'^.-''^"^*> °^ P'^P^^y
wife by an insolvent hSndV^X ^t^^f f"'''"'

^" "^ *™"«^«'^o a

- .
-"^te-Ptial agreement LXZ*.? """""'*' '^ " '"«»'-^

lock is presiSTt^Je th^cMdThe'l^Sel'' TT' "°"^" '''^"« -d"
nie only doubt has been whether and^l far tl!

"^^ " ""i'"™'^ '=°'"*<J«^

outset Of the ...it^p^rti^rve^X-^^^^^^^^

West P. Beck, 95 id. 620 64 » W kao /

Trurtsf?.' I. 27728^2^,3 ^'"''' ^"" °»

664, 78N W'i«« . sfiS ,

"-.M'rtin, 66 Nebr

whJ™ .'"tT-'f''*?'*
°' ^""Iting trust,, presumed

.~;t "*'* "P'n'ons on the policy of the - '-

J., in Matthews' Estate, N. Y., infra.

Wadsworth Co. ». Solomon, ib. 611. 70 N W

^»'^-,»^•^8«1.»^e
g4^TWTcoXrfe ^^S-Wolferman ». Bell, Wash. 84. 82Pac 1017

LriWrfsof^ nopresumptioi orbarfen'pi

M8 33 P« gj^'r' ^- ^"'^ -• Knipe. ib.w. aa rac. 834 (action on a note beannff nn

Lumber Co.. 92 WU. 6!M. M N W ' 7?wth;
P««.ibi ity of alteration of a ".icnment . n™

picioM) • 18M M.M
'»'t«™''»" hel(f not sns-

?8 N W 140 /.^^''l"":..''-
'^'"*"'> 102 id. 30,

thrdeed.V«.T™ i-""!^"' """ interlined in

32 N E 9M ?n„;
^''~"! '^^ '"<^- 2M. 296.

Phi?ip.%0ni<6T6W=K!t-8»96';

3571
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of the husband's absence "beyond the four seas" of England during the
appropriate period: but after a gradual relaxation during five centuries the
conclusive feature has in English law been almost entirely removed, so that
it seems now to occur only when actual intercourse of the husband has been
established

; i «., the fact of « non-access " may always be disputed.* In the
United States, the Courts have probably not all reduced the rule to this
attenuated form.*

§ 2528. Chastttr; Cblld-beailiic. It is sometimes said that there is a pie-
sumption of ehattUy, or of chaste character.' But commonly in such cases
the result is really determined by the incidence of the first burden of proof
(ajtfo, § 2485) ; for example, it falls to a party impeaching a witness' or com-
plainant's character for chastity to prove the unchastity, and it falls to a
party alleging the seduction of a woman of chaste character to prove that
character.*

There is in the law of real property a rule by which, for the purpose of
dealing with estates of remainder and the like, a woman past some limit of
age (usually fifty years or more), is regarded as ineapahU of tearing children.
or before that age will not be considered as incapable ; it is often spoken of
as a conclusive presumption ; but no Mxed age is taken as the standaid.*

* TIm following an the laading modem Ens.
liih euM : 1810, Bubarj Ftenge Cue, in Anp.
to LelUrehuit'i Owdnor Paanoa Oin, 435,
4W ; 1816, Oudner IVnago Ch^ Le Ihrchuit't
Rep. 2SS ; 1827, Xorrii v. Dariai, S C. A P.
aiS, 217 ; IMX, Gordon «. Gordon, P. 141 (the
puMge from Nicolai •pproTed, ixni nid ''to
reprtMnt ocantelv the Uw ").

* BeiidM the following eeeae, compare the
mlec of eridenoe M to the puentam of a ioitant
{mUt, fl 1S7, 16S, 2003) ; • oollacSon of euei ia
made u a note to S6 Amerioan Oeciaiona 461

:

1892, Bollock V. Knox, •« Ala. 1»6, 198, II So.
389 (white wife and hnaband, child a mnktto

;

lentimaoy may be qnectioned) : OaL 0. C. P.
187* I 1968, par. ^1 ; 186«V Baker >. Baker,
18 Cal. 87, 99 ; 1902, Mill.' £rtate, 187 id. 298^
70 Pao. 91 ; 1883, Hopkina v. Ohnng Wa, 4
Haw. 060 ; 1889, Orthwein v. Thomaa, 127 111
654, 662, 21 N. E. 430 ; 1902, Bethany Hoa-
pital Co. V. Hale, 64 Kan. 367, 67 Pac. 848

:

1896, Scanlon «. WaUhe, 81 Hd. 118, 31 AU.
498; 1897, Babeka ». Baer, 116 Mirh. 828, 78
V. W. 242 (action againit R for the aedoction
of plaintil^ who married B. betore the child waa
bom J B.'a admiaaion of hia patom:ty, receiTed)

;

1839, Bandolph v. Kaaton, 23 Pick. 242, 243

;

1897, Matthewa' Eatote, 153 N. Y. 443, 47

"•A: •*'* (tlMfee of SonoRate'ii Court aa to
"children" entitled to ihan; H. 8. having
been proved a child, the burden was upon thoae
oppoung her intereat to show illegitimacy):
1899, Sea V. Terr., 8 OkL 76, SeTPac. 868
(non-access most be proved by " distinct, strong
satisbctory, and condnsiv) evidence ") : 1891.
Bobh's Eatote, 87 S. 0. 19, 88, 16 S. E. 241
(recognition by parents, with other (acts, may
after lapse of time raise the presumption with-
out specific evidence of marriage) ; 1902, Adger

867'

V. Ackerman, 62 C. C. A. 668, 116 Fed. 124

:

1908, Bnnel p. O'Day, 126 Fed. 303: 1886,
Pittsford >. Chittenden, 58 Yt. 40, 62.

In Louisiana, the rule haa an bidepecdent
histoiy: 1895, IfcNeelyv. lIeNeely,47La. An.
1821, 17 So. 928 (holding that the provisiou of
Code Arts. 188, 191, allowing the pnaomption
of legitimacy to be onnteated where the child
is bom 800 days after separation, merely fixes
the extreme period which must elapse before the
prssniuption beoomea disputable at all ; and for
children bora later it ia essential for the dia-
pntabilitv that suit be brought ; so that if the
parent diea withoat b«ginnii^ suit the presump-
tion continues indiapntable).

* 1894, Bndahaw v. People, 153 111. 1S6, 88
N. E. 652 ; 1896, Steto ». Bauerkemper, 96 la.

662, 34 N. W. 609 ; 1873, People i. Brewe:,
27 Mich. 134, 138. Omira: 1901, Harvey v.

Tei.-., 11 Okl. 156, 65 Pac 887.
* Compare the rulea of evidence applicable

where chaatity becomea material (mUe, M 75,
79, 206-213, 924, 2061).

» 1864, Groves v. Grovea, 9 L. T. B. n. s.

583 ; 1881, St Taylor'a Trustees, 31 id. 795
(here fifty-two yean, and during twenty-four a
widow) ; 1871, A Widdows' 'finsts, L. B. U
Eq. 40S (a widow of fifW-five years four months,
and a spinator of filW-tbree yean nine months)

;

1872, Jte HUlner'a Estate, t. B. 14 Eq. 246 (a
wife of for^-nino yean nine montha, never hav-
ing borne childnn, married twenty-six years, pre-
sumed childless by that marriage) ; 1876, Haden
». Tkylor, 45 L. J. Ch. 569, 573 (a spinster over
sixty) ; 1881, Da/idaon v. Kimpton, 18 Ch. D.
218, 217 (a iq>lnster of fifty-four yean) j :898,
Se Hocking, 2 Ch. 567 ; 1901, Jte White, 1 Ch.
670 • "^03, Bioards v. Safe Deposit A T. Co.. —
*'

. 66 AtL 384 (incapacity of child-bearing,
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be premised. (^A^^JT ^^^'^^ "^ "«»«• *^"«e things are to

the facts in relation fn ».» ~. ^ , ^^*' '"**' besides proof of

laying th'tttre!J o^naTe 7::t^'^,^''l ""^^ 'f-"'a considemble step towards that ^ncCo^i Aw; 7,,
^ 1' " '^^'f^'

of cases the ruling is merel» th.f J^» ?1 , ^ ^ '° *^^ «"**«' """l^'

evidence, is ^^Z ZS.Tl J^'^^''^ "^ """"e' ^itl* ^r without other

fh°!f^f7^ ^5 5» '°»"«8»ttd. on the gronnd

righti to depend ^]^ii w ^^^m.

WW (coUectiM the caiei in a notel
• I

"*2! ^""'•ek. Snoceeeion, 444. Thienrm.

uX;tV. ni";:^
'

'
,"'^*'" '"""om •!» found

Worn L r C'''«l«P<-"">n of « witnees Cuty
tw?^

C. J. INme wu offered, but it« antben-«aty wai denied
: " Court : Cab«b"n oTrtv

r^rtSa"tL^(j^';?'"M!S!i"'Si
inmyUfe. M.-cJen^e^efi:: bSliS^'Tb:"

in chanceiy pu
on chaiged, »a-.w.uv i n
». Roberta, 16 Eut, 834,

—„ to be ligned by the per-
|5»«>t).!..1812,jLady Dartmouth

M no proTing it but bv ,n» '.ord chierjurtlcJ!and to p„v, that thi. i. Ae nwn; for an,M

rfthi ml« •"
"n" "" !«"»'•'«' k«ow nothingof the matter. Court: ... If thenerson dot^not own it now, itmurt be proved u^nTmV

return of ooiqmiiaionen in chancery that thuperson named made oath ia .uffldeut VittTotW

S d.S'iii'
.™ '!'"" ^' ^o '*"• ofdietinction

Ji.i?^i~'*P*."'.«'™«»' proceedingiL or inthoee widch are in their nature criminla^M the

ST., J11"V°?
f" ™>Won» pn-ecut^on ; in

Tm^nJ"^
>t 18 rofficient to pitMluce an ex-anuned <»py of the aniwer withSut jwoying the

e. WUUa, 8 Camp. 401 anawer in clhancerv •

wme evidence of the identity" wa. requiiS.bat nothing a« to handwritinfc etc.)7l817
Hennell r. £jron, 1 B. * Aid. 186 (EUenUroiwh;

in .;i'i:
'«=«'"?8/«'»<»/«i« an anawer aw^m

to another suit ly one Cjiarle. Lyon, alleged tobe the present defendant : "It ii said thit the

Z hT T"? ' ^T^' ""'' *» <»'"'<*» it with

Mtiint i^J*" ^y?",!° "* "»**' » the present
Ubgant. I do not know any way by which

d^w'^n""'-"^,?*
"^ ^ aupplied.Why the

description m the M»wer iteefr, which tallle. inalmoet every particular. Still, however, it maybe shewn Uiat he is not the same person. Thequ«tion then IS, whether r.nblic convenience
require that the nroof should be given bv the
plaintiffor the defendant ;.and I SZ^tak

'rWb QiJ^U jTSl^i' 1:^^^^^<^^^
8678

Such appears to
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mw«« or u a party to a marriagt evidenced by a leguter or certificate*But where an identity of names U found in dud,, Utter,, negotidbU inUru-
nunt,, or the like, or in tracing title from ancestors and grantors • the Courts

Iww beni the the «Denl fnetiet, except in

fj*""
«^ M»»: ) i IMS, Bta£lr ,. 'Smdek, 3

Dowl. 4 B. 847 (tniwer in ohanonr, offend by
copy, the nunM of the ligner ud the defendf-

15m ''S!l?°"y. '?"???'""»« i
"• fcrtherrroof

?''"|""'»"y needed ifo^Jowing HeoneU ». tyon)

;

1824, Bunund e. Nerot, 1 074 P. 678 (tn offioe
copy of an eniwer in chancery rejected, on the
trul of an iaaue in the Common Plea* onlend by
the Vice-chancellor; becaoee the office copy

}£,• f."T*V- ^"""' ^O If- I^ K. 828, 880
(affldarit in Chancery by "John OarWn" ; the
name with other eridence, held lufficient, even
when offered bv copy) ; United Slata: 179«,
Kllmore «-. Mill. 1 Hayw. 8S9 (depoaition:
John Archelaus Elmore and John Kllmoie, pre-
sumed the aame peraon).

• Compare the aUtntes cited ante, | 1270,

ir.^o n '"•"'"•" include thu point : England:
1843, R. v. Tiesington, 1 Cox Cr. 61 (a ceitiBcate
of former conviction of oneO. L. being offered
•gainst the defendant, the circumstance that the '

defendant was in the jail during the exact term
mentioned was held not sufficient) ; 1858, R «
Levy, 8 id. 73 (identity of the defendant with
a peiaon alleged to have been convicted of an
offence

j identity in all particulars of the macis-
trate s ccrtiBcate of conviction of that person and
of the warrant of commitment, by the same
magutratea, under which the defendant was

d',?'*'^'."^),'
^'^if^ Statu, 1882, People

V. Rolfe, 81 Cal. 640, 643 (" Frank H. Bolfe"
Shown to be a person formerly convicted
"Frank Rollins 'T: 1897. Bavha » Mn„f„'/""'' K°''">»

Tl; 1897, Bayha v. Munford,
68 Kan 445, 49 Pac. 601 ("ordinarily" in a
roMnl of conviction, identi^ of name aufficea)

;

1885, State ». McGuire, 87 Mo. 642 (former
conviction of cnme ; aamenees of name ia prima
fane sufficient)

; 1896, Eifert v. Lytle, 172 Pa.
866, 83 Atl. 872 (the issue being whether a
witness had been sent to the penitentiary for a
certain offence from a certain county, evidenceWM received that a person of the same name had
been sent for the same offence, that the witness
was missing for about a year" thereafter, and

that he was the only one of that name in the
region).

* Compare the cases on the admissibility of
such documents (onte, {} 1644, 1677) and the
rale for proof by eye-witneeses (nnU, C 2082)
Bxgl^nd: 1718, Draycott v. Talbot, 3 Bro.
r.y. 684, 667 (regUter-entries of a marriage
being shown, the mere correspondence of namk
must be followed by other evidence of identity
etc to show marriage) ; 1779, Birt v. Barlow!
I Uoug. 171 (if a register-entry is used, as being
the hearsay testimony of the celebrant, «me
evidence of identity of the persons named in it
and the iMrties in the cause must be addition-
ally offered

; but "whatever is sufficient to
satisfy a jury is good evidence of this," as the
payment of the bell-ringers by these parties

8574

their preaanee at a wedding4inner, the identity of

"fy. ""nowriting, the woman being thenaher
c^led hy the man's name, etc.); 1784, Bem-
mings t.. Smith, 4 id. 83 (to show that the
woman debauched by the defendant was the
pUintirs wife, the fact that fourteen yean
before a marriage had been celebrated between
the plaintiff and a certain woman, and that she
waa stiU living with him as wife five years
before, was held sufficient to go to the iurvl •

1880, R. .Drake. 1 Lew. C^ 0. lU T26
( on an indictment for bigamy, proof must be
given that the person who the prisoner is
alleged to have married was in fact such ner-
•on^); 1848, Parke, B., in Bayer v. OIossod
2 Exch 409, 411 ("Ja'n.es of,l,p"; nZ
held sttfficienth 1878. R. v. Weaver L. R. 3
C. C. R. 86 (child named "Jane Watkins" in
a birth-register

; the name and other circnm-

??.".'^U *?*"*"' ^ identify); UniUd Statu:

ir?.j' ^?^°^'' ^"*' 8 Oreenl- 76 (adultery

:

besides the certificate of marriage of the person
named, other evidence of identity ia necessary) •

L*'^''!^?''* "• Broughton, 49 Mich. 339, 13
«. W. 681 ("possibly not sufficient by itself
ui a cnmmal case ") ; 1886, Durfee v. Abbott,
61 Id. 471 476, 28 N. W. 621 (Uptism record
other evidence is necessary) ; 1871, Morrissey
"; ?*r2 ^l *^ Mo. 621. 635 (identity of the
plainfaff with a person whose birth-entp- was
offered

; identity must be esUbUshed) ; ".875,
State V Moore, 61 id. 376. 278 (marriage ; same!
ness of name of the woman married and the
ijroman in court, sufficient); 1888, State v.
Wallace, 9 N. H. 616 (adultoty ; other avideuceu neceasaryX

• Comiare the principles for authentication
of documenta (ante, ff 3180, ?166) ; thia ques-
tion la nsuaUy presented in that relation

:

Enoland
: 1800, Barber v. Holmes. 8 Esp. 190

(to show J. H. living, the occurrence ofa J. H. on
the muster-roll of a frigate "provea nothing as
to the fact of whether J. HT. whose name is
there found was the one ij issue); 1813.
Smith r. Fuge, 3 Camp. 454 (shipping-register
purporting to be ^nted on F.'s oath u owner •

rejected, because identity of the oath-taker wiis
not shown)

; 1814, Middleton v. Sandford, 4 id.
34 (the attesting witness knew only that a per-
aon calling himself T. 8. had signed ; held,
some evidence of identity was indUpensablv

PfS^JMry ).; 1816, Hughes ». Wilson, 1 Starls.
179 (entry m a custom-house book of a copy of
a bill 881(1 to have been made by the plaintiff
not received without .ividenoe to show that it

r?f, S*?*
"' P"*™"**! " by him or hu agent)

;

1817, Nelson v. Whittall, 1 B. 4 Aid. 19 (to

R."Tj*J™V"°"' '"lentity of name, with the fact
that defendant was present in the room at the
time, was held sufficient) ; 1824, Bulkeley r.
Butler, 2 B. k C. 434 (to prove the genuine..^
of an indorsement by "Edward Shanahan'ot
a bill payable to such a person, evidence that it



to'±.J 2-:!?-*s?.*»^'.<' '•. not »tiis;

opij^th. d.?rw„ held ^r*"«-«°"",
'*«'

th»t the phuntiff wm tfen n?f Ar I
"PP^ition,

fv.»«._i •• • '"• ^** (to >dentifv "C B

»".e^thTn7fn.m whioW ''^''"''ty »' >«"ne i,

drawn If tik
'"" '° inference may be

wS-ia Vt,?"?« -- -'y J""" Sm^th!
miirhf n«f il ' 1 '™l''«nt occurrence, there

ofthe«^JrS.;;„ee:5dtc"e*MS

•treet," it wL held t£^
"""^ and^rinity.

identity mJt be Xn "' ^~"» •'"""ce of
Wm. iV c 78 • f ' ^' "'"'<" St- 8 fc 7

"."era, the" ^Ji^iZ^I^'"'^'*'^P" ^^

10Ml"nr8^TlLil7 «'"P«"' - Stewart.

a-^?) i^^S£^"f«-
United States: \rfrt laog rwj

I-nier. 66 Ark. 126, 49 8W girt /.?^r" »"•

L^-il;r <-'fc ""^"notal^f "t'^S-

ms r.r'^H^' -me on the?.cts
'"^°^

there being no evidpni ' f""""*^ the aame,

1M2, CTairr. L^ch 2? dT*"!' P'rT"' =

deeds); »«... CodelMK «Vii«7;/PP- '*• '*
of name aluni" i« J^ ' t"78(" concordance

id. 580. iTrn,'3 af"i^?-^ jgij-t^

«

p. Metz. 33 III <ita /;a ^i^ i ' '°°»> Brown

Bum«i); 1884«'^^kt"Mer7oVS•

denceof all thi o?her fLu °rSf? ' correspon-

fendanU had receive! . Z^^ property the de-
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general rales or tendeneiee Mem traceable ; except that where the two permu

U. 4M, tot, 48 N. W. aM (iOratitr of dmm of
cmntMud not fmator, fHma/oA rafloirat)

;

Mp. ; IMW, HiehoUi v. UniiU*, Utt. M. C.n (to kimw tlM idtatiqr of 8. N., plaintiff,
Mid to b* d«d, tlM <iu!t of th« dMtb of on*
8. V. who had «il«d from Baltimon aud dial

/aeii (TidmiM of idatity of pmoa, mnMf

;

•Tidme* admittwt to ihow that tho mtmt wm
to uotlMr than the plaintiff Iw.

in Madaauear, was htld ioralBcient) ; 1M7,
Cobb *. Hajrnw, 8 B. Monr. 187, 138 (William
Hajmaa, dafandaot and iartty on a bond, pn>
anmad the lani* on thu bcto) ; 1830, CatM v.

Loftoa, 8 A. K. Ilanh. 303 (two land-otrtiScataa
in the mom name ; identity pninmed) ; Mam. :

1882, Webber v. DaTie, S All. 8»8, 89« (maaii-
trata § inmame with initial* of the flnt names,
aoOdent); 188», United BUtes N. Bank p.
Venner, 178 Mass. 449, 53 N. E. B4S ("United
8utes National Bank" and "United 8ut««
National Bank of New York, N. Y.," saffl-

dentlT shows the same) ; 18M, DoUn «. M. R.
T. Ufe Ass'n, 173 id. It7, S8 N. E. S»8 (iden-
tity of name, with deacri|rtiott of person, prima
faeU fTidenco of identity of person) ; MiA.

:

1881, Camnbell r. WaUaoe, 48 Mich. 820, »
N. W. 483 (foreik judgment; identity of
names sufficient) ; JVtnn. ; 1888, State v. San-
nemd, 38 Minn. 329, 36 N. W. 447 ("Bert
Samrud" and "Bemt Sannerud," in a liauor
lioense, sufficient eridence on the facts) ; Mo.

:

1833, Birch v. Rooers, 8 Mo. 227 (assignment of a
note ; "Charles B. Rogers " and " C. R. Rogns,"
some evidence of identity) ; 1863, Floumoy r.
Warden, 17 id. 488, 441 (tiUe-deeds of "Ahn
Smith "

; sameness of nsnies sufficient to go to
the jury, and sufficient to create a presumption,
mmliU, if no evidence is oppo:ed ; the mere fact
that tiiere is another person of the same name
in the region does not prevent the qoestiou
from going to the jury) ; 1883, Oitt ». Watson,
18 id. S74, 378 (title-documents ; sameness of
names pnts on the opponent the duty of " show-
ins" that they ate not the same) ; 188S, Long
V. MoDow, 87 id. 187. 203 (grantee and ancestor,
"Ira Nash" and "H. Son Ari," presumed the
same on the facts) ; JVe6r. . 1892, Rupert *.
Penner, 86 Nebr. 687, 694, 63 N. W. 698
("Arch. T. Finn" and "ArchilJd T. Finn,"
in a deed, presumed the same) ; JV. H. : 1849,
Jones V. Parker, 30 N. H. 81 (action on a con-
tract ; then were two persons of the name of
the promisor; the correspondence of the de-
fendant's name, and other circumstances, held
sufficient to " put the burden on the defendant

"

and sustain a verdict for the plaintiff) ; 1854,
Mooers t. Bunker, 29 id. 420, 432 (title; "a
jury is not at liberty to ]>re8ume that a person
of even so peculiar a name as Timothy Mooers
is the same person as a nun of the same name ")

;

IftwJeney: 1849, West v. SUte, 22 N. J. L.
812, 338 (whether a witness" name was forged

;

testimony that the "C. 8." was not the writing
of a certain C. S., received, its weight depending
on the subsequent evidence of identity) ; 1899,
Green v. Heritage, 63 id. 466, 43 Atl. 698 (judg-
ment debtors, presumed the same) ; Ifew York
1816, Jackson v.Gkies, 13 John. 518 (land-patent
to " Peter Schultie^" said to be the plaintiff's

3S76

really given „ .__i
sor)

; 1885, Jackaon *. King, < OoV 187 (Lud-
patrat to "WiUiuB ^,» said to b; tba
aaesrtor of the niaiatifft IssMw : jmt OWimi.-
" I have nevnr knowa a eaaa whm a idalatiff
having tb* name of a paUntaa or gnats* waa
nqoirsd to go fartbar than th* piod-.dtion of hia
daed or patent"; th* dafendant daving "th*
Iwrthsn of disproving" idoitity ; «mW<,that to
show tb* aiiatano* of another panoa of th* same
aam* would Uft th* def*adaat'a banUa of goiag
forward)! 1888, Jackson ». Cody, 9 id. Ht
IM (land-pat«ite* "WUliam Pattaraon" rad
grantor "WiUUia Petterson," pnanoMd the
am*, no other person of the sam* name and
.?f^P'iS" •*'"« •'"'"» *» «*rt ; ao alio for
" Joha Blanehaid "

; but aa intimatioa is mad*
that man identity of nam* ereatea a prssump-
non, which stands till another person of that
name is shown not only to have azistsd bat
to hava been the patentee) ; 1880, Jaekioa v.
Cbristmaa, 4 Wend. 878, 388 (an oblkor of a
Mad and a snbacriMng witnesa, of Vbn sam*
name, not prssnmed idsntioal) ; 1888, Kimball
V. Davis, 19 id. 437, 448 ("Fraaeia Lenw,"
Rl!?*?!. *^ ,««ntor, imsamsd th* same);
1889, Onaaingham r. Bank, 31 id. 881, tmhU
(here tb* nam* wa* "& A. Cunaiagfaam" in
New York City, and the defendant waa Samuel
A. Cunningham of that pUu:* ; the lack of other
Sirsons of the name most be diown); 1840.
rown V. Kimball, 85 id. 859 (aame aa Kimball

V. Davia, npra, on error ftam tba Supreme
Court t jodgment revcned, U to 9, apparently
on the ground that whUe the aameneaa of name
raises a presomption, yet sospidon* oiienm-
atancea about the documenta, or otbar *videace,
may remove th* preaamptioa, aud that in this
caae there waa not aufflciant cvidaaoe of identitv
to suatain the biirden of proof) ; 1858, Hatcher
». Rofhelean. 18 N. Y. sf, 98 ("Joseph Roche-
lean, defendant in the eaaa and in a foreign
jndgmen^ prmnmed the same peiaoa, in Se
abaeace of evidence of two each persona) : Or
0. C. P. 1898, I 776, par. 85 (likVCal. C. C. ?.
i 1963, par. 86) ; Pu. : 1846, SaUor ». Hertiagg,
5 P». St. 182 ("Jacob SaUor," aaid to beffie
defendant's grantor ; Sibson, C. J. : " Identity of
name is ordinarily, but not alwaya, prima facit
evidence of personal identity"; and because
of the lapee of time, and in apito of the odd-
neas of .e name, he required " some preliminary
evidence, however small," for going to the jury)

;

1854, Balbec v. Donaldson, 2 Pa. 459 ("itrs.
Baiia Braceland," baid to be the plaintiff"!!

motheMn-law; caae given to the juiy with
additional evidence, and no rule laid down);
1865, Philadelphia v. Miller, 49 Pa. St. 440,
448 (evidence for the identity of assessed land)

;

1866, Bnrford v. McCoe, 53 id. 427, 431 ("Pat
rick O'Neil" and "R. P. O'NeU" as gninice
and grantor ; the identity held not sufficiently
evidenced to go to the jury) ; 1867, Lyman ».



H a4»».UI40]
IDENTITY OP NAME.

•«** been uiSTf S'e'22^.'"^**'
*"" °""' " «»»fflonly plumed to

u «.a.Uy dgaified « eitheVtluit the^de^rr^**?.'
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through T.C 8r «!^J?*"' ''^,'»'» cUlmJiii
«"« •• iadoner of note to "J j iTTt

'"
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•^•d to fit in
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"i« lame panon

SweaUand" and "J S H^Jf *JH,<"John 8.

is univSd") "^ <?"»»% neither rule

184i», Stabbing n. Spicer 8 f" n no.?
promiMory not* payable to J B .^a i ^^l

by the aiaf «^i tri' fc. '"("'^'»«?t waa

itconUneTexZi^Sri!?!-"*^ '*• "«> thai
Mt and hi Con i!^''" *°.*5« •'•'''"d-

ci™t); 1889 Com B Pir;^""^*** « •"«
N. e: aiMaith^ii^itSS'bitH '''^

"«J ?»
« yard aa the defendanF. • .Imo ." "j""'* «
to those of boTt™^thi.;w'lf' 7^?' "'"''•
.b«„ce of Iiq„„JradS^'"t ho'LSTS^. •»««.b«„ce„of,;,„„nr^;^„",^
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Ut« of things, U ihown to hvn exiatod >t a given time, ita eontinnuice is

preeumed. In redity, bowerer, • genuine rule of presumption ii seldom
found ; the rulings osunlljr decUre merely that certain facts are admissible,'

or that they are sufBcient evidence for the jury's finding (axfe, { 2494).*

8 2631. Sum: (2) Ufs and DMtk. It is not possible to say that Utere is

a genuine presumption of l\ft, with a uniform application. The sUte of the
pleadings will show whose duty it is to prove life at a certain time ; and
upon his showing life at a preceding time, the Court will usually leave it to

the jury to say whether he has proved his case, but may sometimes apply a
genuine presumption, shifting the duty of producing evidence, up<m the

circumstances of the particular case.'

* TIm niUiun pUinlv of this Mrt ir* pUotd
andtr tlM nnooi touM of iUI«T»acy {anl4,

H 81-464).
"^

The roUowlng u* iutaiieM undtr diflimnt
•aUcot*:

OwHtnMp (compw* J MS, anU): 1SS4,
Brawa ». OMtolUw, SS rU. 804, 814, 14 So.

823 (titi* by Uz-dced, pmumM to oontiniM
two jttn later) ; ISM, Colenun * Burden Co.
V. Rico, lOS O*. 183, SI 8. E. 484 (titU •omc

'

tiOM prorioDi to • jiidgmmt, pmumed to oon-
tiniM) ; 1901, SUt* V. Dntor, 115 la. 878, 87
N. W. 417 (panonalty ; ownenhip not pre-

tumxl at an earlier time) ; 1808, Lind v. Llnd,
88 Minn. 48, S4 N. W. 934 (ownenhip of Und
in 1874, preenmed to eontinne to death in
ISoJ) ; 18M, Chapman *. Taylor, 136 N. Y.
663, Sa N. E. 1063 (ownenhip of bondi, pre-

Muned to continue from 1881).
Poimmim (compara | 381, ante) : 1898, Hoi-

lingiwortb r. Wallter, 98 AU. 648, 18 So. 6
(pMeeeeion of Und, preanmed to continue dur-
ing a gap of two yean).

Authoritv (compaio | 877, ohU) : 1893,
Henael v. Maaa, 94 Mich. S63, 668, 54 N. W.
Ml (authority ai agent to aell land six month*
before, piesamed to continue).

In$a%Uy (compare M 283> 1871, anU) : 1895,
People V. Schmitt, 106 Cal. 48, 39 Pac. 204
(dilferent phrasing* cited) ; 1893, Armstrong v.

SUto, 30 Fla. 170, 204, 11 So. 618 (permanent
inaanity, presumed to continue) ; 1894, Tnylor
V. Pegram, 151 lU. 106, 119, 37 N. K. 837
(similar) ; 1903, Kireher v. Kinher, 120 la.

M7, 94 X. W. 846 ; 1896, Kodgen r. Rodgers,
66 Kan. 483, 43 Pao. 779 (the presumption of
insanity from an ai^udication for commitment
in 1883, held orerthrown in 1886 by the other
eridence); 1S15, Lessee v. Hoge, 1 Pet. 188
(general insanity, presumed to continue).

Suidmee (comfure U 89, 94, 377, 882,
anU): 1893, Botna V. 8. Bank v. Silrer 0.
Bank, 87 la. 479, 64 X. W. 472 (residence
prrsumed to continue ; here, for nine days)

;

1872, Ripley v. Hebron, 60 Me. 379, 393 (in

establishing a i-ontinuous residence of a pauper
for fire yean, as legally required, an interral of
some weeks' absence appeared ; held, that the
burden of explainins this absence remained on
the party alleging the settlement) ; 1841. Kil-

bnm V. Bennett, 3 Mete. 199 (assumpsit for

8678

taxes ; reddenee before the ataaisiBSDt date being
shown, it was the defendant's duty to show a
remoral before the date arrlred) ; 1893, Prloe
r. Price, 156 Pa. 617, 626, 87 Atl. 291 (donieUe
presumed to continue fifteen yean tlU death)

;

1877, Rixford v. Miller, 49 Vt. 819 (plea of
Statute of Limitation* ; reuly, nou-residenoe of
defendant ; eridence offetea of non-residence at
the time of origin of the causa of action ; the
duty held to fall on the defendant to show
cessation of non-residence).

AimifryiMjtaiiees (compare i 437, (M(«); 1840,
Scales V. Key, 11 A. 4k E. 819, 833 (a costom of
election shown to exist in 1689, presninod in
law to continue, then being uo eridene* to the
contnry) ; Cal. C. C. P. 1878, f 1968, par. 33
(it ia pnsnmed " that a thing once prored to
exist continues as long as is usual with a thing
of that nature ") ; 1863, Murphy v On, 32 llf
489 (a decree of chancery preaumed to continue
in force, until shown to be orertnmed) ; 18M,
MoCraw e. McOraw, 171 Maaa. 146, SO N. E.
526 vdirorce ; confirmed habite of iutozication
Hre yean before, presumed to continue) ; 1848,
Mullen r. Pryor, IS Mo. 307 (action by an
indonee against an indoraer, alleging insolrency
of the mailer of the note ; upon a showtng of
insolrency at maturity, the presumption of con-
tinnanoe applied).

i 1802, Wilson ». Hodges, 3 East 318 (death
of a debtor before ntum of the capiat; Ellen-
boroogh, L. C. J., said that " when the issue is

upon the life or death of a person once shown to

be liring, the proof of the fact lies on the party
who asserts tbu death ") ; 1869, Phen4's Truste,
L. R. 6 Ch. D. 139 (whether N. P. M., a legatee,

had survirnl the testetor, F. P., so as to be en-

titled to shsre in the estate ; F. P. died on Jan.
5, 1861, and X. P. M. was lost heard of in Xew
York on June 16, 1860 ; held that the burden of

proriiig X. P. M.'s life on Jan. 5, 1861, was on
his representatire, and was here not susteined)

;

1867, Whiting r. Nicholl, 46 III. 230 (instnic-

tire case ; apfwrently sanctioning a real presump-
tion) ; 1900, Chicago A Alton K. Cki. v. Keegan,
186 id. 70, 66 X. E. 1088 (deed br E., of June
15, 1865, under power of attomev trom A. dateii

April 3, 1860; A. presumed to hare been alive

at the former -late) ; 1844, Oilleland v. Martin,

3 McLean, 490 (declaring a real presumption
upon proof of life within seren yean).



if I4W.M40] CONTINUITY
; UFE ANP DEATH.

, ,„,

bj the person, who wouU «^nJlvZe ZVJ "'"/-''• "»•"•«> »'
The phnuing, differ, however "metiili ^.k ~7 '""" *•»' •'-•'>»~
the juriedicUon; .ometime. he ^lelnt of

""" ^' '**^ »° ^ '"">
noticed;. »oreom. the pr^ti.^ /not ulrm Td;^^^ ."' """ " ""»
or combination of fact., .t which the bSn of nrS!"'"'

""/""'^ f^''"'-

th-opponen.
Butth.«ener.,pre.„.pti:i"r:;;:;Sirr^^^^^

* Ai in loint of th* tUtntM infra

th.t h. '• Itt. notWn h«rd of for mwr »«„ ^•.
which would b..nfflciTOt "to pnt th/oiJ^it.'prty npon proof thnt h« .till Vxiito "TOmBdley ». riimmond. ; Y„. j,. 6»oV,"ui.t of

S^rh^i'^n? f
'".'' "" ' brotherwho ffilnot

t»t^M\AUiyj h« wu lut hMrd from in 1778the jimnmption of da-th .n,.n-4 .-«..';* •

h«M ntcetmry for the jury to tpplr the m.
•unmtion: the cm. ,t 'n,it d«flS ,h.t ^iT;
bujrfen of conrlctloB. not the duty o7gJlni for*wl. WM on the leiior j there wu " f.Tr around

from being lut heeid of. in the .hience rf^^HIJ

When he returned and shortly departed Min •

hood
J the jury were told th*t thii wm ''Tlvi„

Oii iS »

J

defendent contended " that

C^riH^.
»•' •""• ff^"/** evidence ••

j J
cfei^Tn /

'^^ "^'*'""=* ""•"•wered wu Wffi.cient to found « preeumption of T.'e deeth "
.ppnjvmgthe «,Ten.ye.r iSwumption Uid"o^

'*"JK*'~fdfroni."ex«mined).
""^

t"»««« 5ta««».- Ark. Sute. 1S94 ( OftOl r.y,

1893. e sa. t « z).';'^
' V* ' "*'• ^^- St.'w, e. HZ, I 6 (ou ojonce from the State "

for
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be

dreno^T^ ^"^ ft«n one of the .Si chll.

nap. . »i . 1 7 "•"» 01 for over MTcntv

chird«n'Vit„7.^'':j'/l-'«»«pH^

m.ining without the CniW 8u^"^riuintWhimself anywhere, for aeMn vl-^ ."^ '"I*
.««cient);V D.'CrUnMT'rM '

*mncU ,. Fnuicim 180 P.. 644, 87 Atl IM(W. had gone to lire in a colony in PaiL-nU

aum^™^°'2"^"«o» '"'• ''«<» ~i«ed ^ ,„'

•umption WM not allowed to prevent the o^fr'throw of a probate decree haae/on it where" «,e
>7S
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pnsnmption, howrrer, cxtouda bmnIj to Mt^/att of ituik from wd aftw th«

•nd of tb« poiod; it ia not undentood to peeifj anything further,— for

•xampl*, th« Hmt of dMth within that ptritid,* or th« etlihaU at thildU$$

condition of the ptraon tt tbii tint*.*

On lindbr eonsidmmtioni of experkinM, the lou of a ikip, in insnrue*

eMM or the like, maj become the lubjeot of a preiumption nr <i ffima fatit

ruling, after a long abeence from port without newt.* Moreo.er, then ia a

distinct preiumption of death from tapu of l\fttm$,— not reducible to a

fixed period, but exempt from any requiitment u to abience from home m
lack of newej

rappoMd dMMMd thtnmriM ntarM^ aUt*)!

i.^oiTrhiditr MatwU L. AM'n «. M«ltiw, \U
id. iM, ttaap.MS i Va. 00IU1M7. | M7S(tlM
dratrtan ftam lb* 8WN and foUnn to ittara

withia nrm meamdn jrtan, by a panoe raid-

iM la tiM Htala, niMa a (mMmjptloa of daath)

;

W. Va. Ood* latl, e. 110, |M (Aka Um ViiglBia

tataU); 1W«, Bom >• Harpor, 4S W. Va.

6M, 81 8. K. MIHSOO, Wiaeoaala Tfoit Co.

•. iirtaioiiaiB M. k F. I. Co. Bank, 105 Wiiw

i 1837, Napaao *. Knight, a M. * W. 894

(^{•etiiwBt, for proiMtr^ bald by Umn adrtraa

noiUHloB, tha pbiatilf olaimlng andar M. K.

;

&M nnaatloB baiog whatbar tha plalntllTa laawir

htd Won tha astioa, andar St. 8 * 4 W. IV,

e. S7, wtlhln twanty yaan ilnoa hia rifht aoemad,

i. *. alBoa tha daath of M. K., It waa hald that

tha plalBtiff had tha bardan at ariditaeing thia i

M. K. having aona to Amorioa in 1806 or 1807,

and haing Uat Mud ftom by a lattar laeaivad In

May, 1807, and tha aoit hatriag haan bagnn on

Jan. 18, 1884, laaa than aavantaan yaara latar, it

waa hald that thara waa no piaaamption that

M. K. diad not bafora thaand oTthaaavan yaara,

or dIad at any apaeiSo tima ; and that tha plain-

tilTa bardan nad tharabra not baan aoatainad)

;

1880, OorUahlay'a TraaU, L. R. 14 Ch. D. 848

;

IMn, ib Baniamin, 1 Oh. 733 ; 1848, Doa r.

Strong, 4 V.C. Q. B. SIO, 518. 8 id. Ml (ipxid

opinbma) ; 1897, Schaab «. OriOn. 84 Md. 657,

84 AtL 448 (proparty want by a 'a will in ra-

nulndar to hia four ehildran : ana of tham C,
married K., and had a aon, who diiappaarad in

1881, 0. dying in 1888 ; C.'a adminiatnitor waa
aoad by tha other three children for har ihaie,

thair Inheritanoe depending on whether har aon

prailaoaaaad har ; held, that the bardan of ahow-

ing hia pradeeeaaa reatad on tha plaintUh, a

part of whoae caaa it waa ; that the aeran yaara'

preaamption had not began to operate ; and that,

thoa there waa no aid to be had (torn it in de-

termining that tha aon had died at any partiea-

lar tim^ ao that the duty of prodnclDg eridence

nf aarriTal did not ahift to the defendant) ; 1878,

Darie v. Brigg*, 87 IT. 8. 838, 634 (leading opin-

ion, by Harbi, J.).

8o, alao, in an action for deatk by vrtmgful

act, tha burden of ahowing the death to have

been within the atatatory period in aaid to be on

the claimant : 1908, PolT v. X. E- Tel. A Teleg.

Co., — K. H. - , 68 Atl. 891.

* 1813, Doe a. Otiffin, 16 Eaat 398 (eject-

ment ; tha pbinttCa teaaor, who elaiatad tkrongh

tha aama aollataral aaacator aa the defendant,

waa hold to have the baiden of proving that tha

anaaator had diad without iaatw, bat waa hald to

have plaeed apon tha defendant tha duty of

going forward by avidenoe that tha aneirator had
never bMn heard of aa married) ; 1897, 81111 a.

Hatto, 48 8. C. 415, 3« 8. I. 718 (no preaamp-

tion that a man, nnmarriad when laat hwd from,

died chUdteaa).
• 1777.0raan ». Brown, 3 8tr. 1199 (Inior-

anea ; a •hip lalUng to Amariea in 1789 had
never bean beard mm ; the defendant ottjeeted

" that aa eaptnrea and aeinraa ware excepted
"

horn the poiicv, "it lay upon tha aaaund to

prove tha loea hapnaued in tha porticalar man-
ner declared on," i. e. by fonndaring ; bat " the

Chief Jnatica Mid it wooM be nnreaaonable to

expect certain pvidenca of fwh - '^w," u(< lef»

it to tha Jury) ; 1809, '1 wcmlu ' r Oawin, 2

Camp. 8A (inaunnee ; a ahip aaillng ttm Liver-

pool A|»il 14, 1807, to tbeOttlf of 8t Lawnnce
and thanca to Hayti ; evidaaoa that aha had not

been heard from up to March 1, 1809, waa ail-

mittad, bat held not aaffleiant) ; 1815, Wataon

a. King, 1 8Urk. 181 (trover ; a ahip eanyfng

M., one of the ownera, laat aeen in a hnrricane

on March 7, 1814, near Jamaica, aailing from

England ; aeveral othera of the fleet fonndered,

and thia one had never been heard from up to

Deo. 14, 1815 ; Ellanboroogh, L. C. J., told tha

jury " it might be aaaamad that at that time M.
waa dead ; but that it wai for their oonaideration

whether ha waa dead on the 8th of Jnnr, 1814,

"

when hia ahara of tha ship waa aold); 1816,

Honatman v. Thornton, Holt N. P. 343 (inanr-

once ; a ahip leaving Havana in Augnit, 1819,

boand to HolUnd or Flandera ; np to Eaattr,

1818, ihahad not been heard from ; Oibba, C. J.,

'
' There ia no Bxed rule of law npon thiaaubWt " ;

and he left the cade to tha Jary, axpreMlDg an

opinion that the ahip waa loat) ; 1838, Ko«t«r i;,

Baad, 6 B. fc C. 19 (inaaranee ; a ahip Milium

lh>m I<eghom to Liabon in April, 1831 ; evideure

that aha nrver arrived ; held, that the fact that

ahe had been rumored of aa foundered waa equiv-

alent to "never having been heard of," and that

in any caae there waa aufficient evidence to go tu

thejury).
^ 1901, Young «. Shulenbers, 166 N. Y. 38.';.

59 N. E. 188 (a neraon acknowledging a dvil in

1817, preaumad aead).

In evidencing the lack of ntw$, under the

8580
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!
iimiMp Whan two or men mtmhu li«va m»i-i._i

th. other, or th.t M pori.h*l .t thT^niTj. ^. ^,^^^1 ZSJ
ttut ODo sunrivod wiothw wUl oommonlr bo « .nr euS3 / '^*
tut hot u .-^.tki to hi. own ch.r; 'uj:."i,'s.;'t?vLrce'ir
th* ago, MX. or phyriad oondition of tbo ptrMa. who •Tri.hJ «7? T
«.ttt« of tho «cid.nt .ad th. m.nn., of^J^h of th.Trti« wh/rJ U

rrf.rtoTar.s^^rhr^^i-,-S^^

But in e«»ping the .rtifickl rule. piMcribad by the Continental kw u>dbr . f«r of our own Code... our CourU h.y left Lny dS3« uw^iv^

KS?^^^f*l *"""*• "* *"" «>-P^Wng te.uton to be. rfter^jadid.Uy deprived of the eetitte i. m unneoemry in legal princip • m it I.
ri»oclc.ng to good «n.e ;

« «.d . fairer MluuTfor thi.Tq«nt p«b"a Ja present desideratum in the law*
"H"""* prooiem t.

f2633. aMworthiaoM. In actions on ineuranoe policie., the in.nrer will

of the vessel, though the circumsUnces of the loss may .fford prima fa2evdence (««<.§ 2494). or even rais. a presumpUon. of JhefaToTunr.

the fint harden of proof of seaworthineu.*

tbow ralM, th* OM of ramon or rtport*. or tbrir
•bjMic., U not • Tiobtloa of tli. J^Mniayn^
f^JV."".* ^"wrth. sr N. H. til (th,
fact th«t ou iatfOry m om ia t ecrtaia iiiigW-
hood kiuw oT a SMS wbon txiitmeo wuSat*.
rial)

;
ud eum eitod auk. t 178» ; tho doobt

..I««d ta K.hri>| rSAorrtai. YSCm
^*\

.*Jl- '5. 'I'^' •* "M «Bl»oe«M»rjr.

IM*. Hwtthora* «. WUkiaiL • N. 8e STS

Jr. i^f Silt/ri J^*^-
*' i »W»1 If'"*" »

w • ".^^5"/ 5> I- B- A 888 ; IS08. Yoom

aindaUo isMMieo of , „fa«i j, Mcpt «aeh

d«*-ito. tenMoo. in tn3r3«t. to MooaaUtoM* UMom* for «iz moathi, dml to truufor tho

fJf»»«noi» V tkt till MMiM*, and aozt. If not

tLlu^i?? <'»^»e« PoUey; • dlr^rtion to

tt:tei^lr"?!!?'v!^»?,'° port would dOft

iM^^w'^rS' C-^'TWtti,r. in .n^"!;
which makw farther ezamination of thmn hero«nBM«j,ry

; ••Pn.blwMofSnrTirorAlp." iStti;

^^
* B. f., Cal. C. C.

40
P- 1872, I 1668, par.

Lhriitii. Homo ». french. tupn, 1, a com-

(tho burdon of pfrwaaion ia on the party afflrm-

faiaet a preaamptlon thmd).
• 18tf4, The Edwin 1. Morriaon, 168 U. B.

3381

m, 210 ,4 8npr-85i(a;ii^ir^»^„"-
a waninty of aeaworthinea* ; the banlen ia on
the owner to prove aaaworthineaa).
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§ 2534. Katolartty: (1) Paifonauio* of OfloUI Duty and ijfg-'irlty of
VrooMOintf. The general experience that a rule of official duty, or a require
ment of legal conditions, is fulfilled by those upon whom it is incumbent,
has given nae occasionally to a presumption of due performance. This pre-
sumption is more often mentioned than enforced; and ito scope as a real
presumption is indefinite and hardly capable of reduction to rules. It may
be said that most of the instances of its application are found attended by
several conditions

;
first, that the matter is more or less in the past, and in-

capable of easily procured evidence; secondly, that it involves a mere for-
mahty, or detaU of required procedure, in the routine of a litigation or of a
public officer's action; next, that it involves to some extent the security of
apparently vested rights, so that the presumption will serve to prevent an
unwholesome uncertainty; and, finally, that the circumstances of the par-
ticular case add some element of probability.'

The same principle has sometimes been extended to acts which ought to
have been done by a privaU perso.i in the course of business;" but this
seems unUkely to be common. Furthermore, it has been often extended to
include the truth of an official certificate or other assertion;* but although

of the local sUtute : 1894, Clarke t>. Mead, 102
Cal. 5ir, 619, 36 Pac. 882 (tax-deed ; preaump-
tion made by statutes of r^Iarity of atepa m
Snor proceeding) ; 1826, Waldron v. Tuttle. 3

r. H. 340, 344 (" Veiy few of those sales have
been found to be legal ; the presnmption is in
fact against their validity ; ... in all cases
enough of the proceedings should be shown to
render it not improbable that the proceedings
may have been regular," and this, with posses-
sion, niay suffice) ; 1889, Bhuikwell, Tax Titles,
6th ed., H 1098, 1140.

» 1802, Ellenborongh, L. C. J., in Williams
e. E. I. Co., 3 East 199 (" Where any act is re-
quired to be done on the one part, so that the
party neglecting it would begnUty of a criminal
neglect of iluty in not having done it, the law
presumes the affirmative, and urows tite burtbfn
of proving the contrary— that is, in snch case,
of proving a negative— on the other side";
here, in an action by a ship-owner against a
charterer for placing an explosive on board with-
out notice, the bunlen was placed on the plain-
tiff to show the defendant's failure to give notice).

• 1886, Patterson v. Collier, 76 Ua. 419, 428
(an executive certificate that a person is not jus-
tice of the peace is " conclusive," " without re-
butting evidence ") ; 1898, Peyton v. Morean
Park, 172 111. 103, 49 N. E. 1002 (the commia-
sioners' certificate of benefit under Rev. St. 1874,
c. 24, { 147, raises a presumption) ; 1896,
Albany Co. 8. Bank v. McCarty, 149 N. Y. 71,
43 N. E. 427 (a certificate of acknowledgment
creates a presumption, under C. C. P. { 935,
when nothing more is offered, »i t'oe truth of the
facts stated ; when disputed y evidence, the
jury is to decide ; here the qu stion was whether
the deeds were in fact signed ur exec m .1 ; the
opinion collects the cases) ; 1898, Ropn •: Pel),

154 id. 618, 49 N. E. 76 (a certificate of acknowl-

* Tha following are illuatrations : Cal. C. C.
P. 1872, { 1963, par. 16 ; 1893, American M. C!o.
». Hill, 92 Oa. 297, 18 S. E. 486 (a verdict as
the foundation of a judgment, the minutes being
tost

; regularity presumed) ; 1840, Eyman v.
People, 6 lU. 4, 8 (use and recognition of a high-
way ; presumed duly Uid out) ; 1840, Nealy v.

fr*^ .'."'• '"• '' <"™<') •' 1876, Goldie v.
McDonald, 78 id. 608, 607 (defendant's residence
in the county, aa affecting service of process, pre-
sumed) ; 1827, Hathaway v. Clark, 6 Pick. 490
(notice of adjudication of insanity, not presumed,
the record of it being Ucking and the papers ap-

PJ""*!/ *n«re) ; 1893, State v. Lord, 118 Mo. 1,
23 S. W. 764 (regularity of an indictment, pre-
sumed)

; 1894, SUte v. Hoyt, 123 id. 348, 365,
27 8. W. 383 (correctness of a tax-bill, presumed):
1896, State v. David, 131 id. 880, 33 8. W. 28
(coroner's mode of taking a deposition ; regularity
Pf«»n>ed)

; 1896, Green v. Barker, 47 Nebr. 934.
86 N. W. 1838 (chairman of a city board of
tnute>« ; his duty as to matters preceding a con-
veyance, preaujed done); 1828. Bishop r. Cone,
8 N. H. 613, 618 (legality of a town meeting, pre-
sumed)

; 1895, Fisher ». Kaufman, 170 pZ 444,
33 AtL 137 (correctness of an old survey iu a
land-office, preaumed) ; 1896, Altoona r. Bow-
man, 171 id. 307, 33 AtL 187 (a requirement
that municipal ordmances shall not be passed to
enactment on the day of introduction or report-
ing

;
regularity not presumed) : 1898, Harkreder

B. Carroll, 76 Ved. 474 (proceedings of the land-
office in issuing a patent, presume3) ; 1901, New
^IS""

„"'""*' ^o- "• Ko«noke C. * C. Co

.

u ^-P- *• '*• "" *'«<' 3" '*»« «n undated
shenffs return was made within the due period
presumed). '^

'

The rwularity of a tax-tUk has been a fre-
quent field of controversy under this presump-
tion, depending more or less on the requirements
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tificate of ackBowli, .Jt> tula' Tl^T^Zl::''' f"
"^ "^ ^^^

expected.
•= • ree or a real presumption can be

Th!S Xii S.i^::';^:^",^'''^ •( ««—
=
1-conH.r.tion.

cumbency of a public office suffiJslS ' ^'^ ^'''^'^' '^ ^'^'^'^ '"-

be in issue. But suppSthaUt'is thf^r*
appointment would then not

tion of documentary^SkS 'imw ,7^"^ '^'^'^^S P«^«-
ment of appointment

; unless under th«V^
"'" ^" ^''^ °"g^'"'l 'J°«=«-

them. Such an exceptionT; ~ ,
^^' *° «''<=«P«on can be found for

nized for mnj 0?^^!^ f
""^^^ -*-«^ (-'^. § 1228).is recog!

duced. there mly then tie intrT"'
"^ ^PP°^"*'"^°* °^'* ««' ^^ Fo-

incumbency, based on the "."hI? ^^^" '*'=°«''^d presumption of

strictness. Ihere are he^ tCeLJI 'T^"" '^'^ ^ '""'^ °ffi^'- 1°
riety- buttheformeX^rc nToVmti^rd ^TZT'l'^

'^"''^

scope of the presumption dependsTo,; J?. "^u
^^''*''^'''''*'t*>®

law involved, because other eJSnL u ]
'' "" ''^^ "«"« °^ substantive

action on a bond) ; 1845, Doe v. YounR, 8 O B.68 (commujioneri of Und-tax ; Coleridw J •
.

'
It u an admitted point that a^tin^ in »f^miJ

S;. .-» J ' .1' '^ ''"''•° « reasonable time ofthe act done, that u .ufficient ") ; 1846 Doe »

oveneen of a panah ; Patteson, J. : "The f«?[of acting] does not of itwlf prove any title Wonly that the penwa 611a the office"^ butC
"^•th-atVe-/"** "^j?""?'- '' "thir ^e thi

Im',
??«"'»«'«? " Jacks. 139 cJl. 542, WpZ-'

fan •' Jir;3"/!f""*"'''.*> '
'^'«»« 1895. 5 51«8(an officer <fe/acto may be proved by hU acti"without producing hi, appointment)

; /« XmOoldeu V. Breealer, 106 IVK 419, 428 ftruatee. nfa bank appointed by the Ooyeraor) /™ msGourley v. Hankins 2 Iil 7k m'/ V .
°°'

thW ,^«,n,. a *";ii ,tJln^ J.^re,)'"
"8%"

I^ndegan r. Hammer, 80 id. 608. 616 (jitiS

jS"5.i"tt/^Lt*^S'^te^er''S?

i^om^re the cases cjted ante, U I347_ij»ii

aibihty of offlcuU documents), where the statutLoften a«=laro such a rule forj:h„«, "ocum^Sl"'"
1789, K. I). Gordon, 2 Leach 3d ed 681(murder of a consUble

; production of thi anpomtment not needed) ; iW, Kima^ „ CocTturn, 6 Esp. 838 (appointment in the^rSiyVjhecommusion itself should be produ^^ 1888James v. State, 41 Ark. 451. 453 (rS^ijeiwer •

^uariiTr:^! •? itrteTx^
nTroiuTJi';:

•«« «0 ^- ^- ^*P~Suc^^

','^r
'«"" " nearly the same as usinc a^^!^°' appointment {ante, f IM?) • thStomier reat. on a principled Rrilvancy \«,!^'

•Examples are as follows : SHgland 1791

b^^"tto™e^)'"h'J- ? '•" ('^"^"S

?,i**^J!'*y."i'"8 forseryicee)
; 1833,

cersiViMi J?,'
' 9r * *•• ««2, 669 (police offll

(assistant overseer of
v. Allstou, 2 M. A

Irish)
; 18M,"M'6iihey

• 206 (yestry^lerki
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applied to prove a privaU authoriti/, « but usually only in connection with the
authentication of documente (ante, § 2124). By an extension of the prin-
ciple the due incorporation of a company is often presumed from its course
of action as such, together (in some cases) with a notoriety or repute;' and
the statutory admissibility of reputation alone (ante, § 1625) would probably
be deemed abo to create the foroe of a presumption.

It may be added that many instances, in which this presumption might be
brought into question, are otherwise disposed of through the rule of authenti-
cation of documents under seal, presuming the incumbency of the sealing

•nt) ; 1887, New Portland v. Sinfrfield, 55 id.

172, I74(oTenMraoftbepoor, furaiihina pauper-
aappliea) ; Uau. : 1862, Webber v. Dora, 5 All.
8»3, S96 (nufiatrate) ; 1871, Com. v. Kane, 108
Haaa. 423 (indictment for aaeault upon a police
officer) ; 1808, Com. p. Wright, 168 id. 149,
167, 33 N. E. 83 (illegal reaiaUnce to the
police ; the penon'a own testimony to hia office,
without eridence of public acting ; undecided)

:

Mieh. : 1848, Scott r.D. Y. H. Society, 1 Doug.
11», 162 (repntetion and acting, lufficient ; here,
ofjudges) ; Uo. : 1837, Hart v. Bobiuett, 5 Mo.
11, 16 (constable and depu^ ; acting is suffi-
cient) ; 1858, Eada v. Woodbridge, 27 id. 251
<district school trustee ; acting is sufficient)

;

1885, State v. Holcomb, 86 id. 871, 377 (murder
of a policeman ; action and recognition are suffi-
cient) ; 1890, State v. Findloy, 101 id. 217, 222,
1 4 S. W. 185 (tax-collector ; acting is sufficient
If. H. : 1872, SUta v. Roberts, 52 N. H. 49-.i

496 (collector of Uzes) ; A^ /. ; 1798, Gratz v
Wilson, 6 N. J. L. 41», 420 (judge of the Fed-
eral Supreme Court) ; y. Y. : 1830, Wilcox v.
Smith, 6 Wend. 231, 234 (conateble ; " there
moat be aome color of an election or appoint-
ment, or an exercise of the office, and an ac-
qnieacence on the part of the public for a
length of time which would afford a strong
preanmption of at leaat a colorable election or
^>pointment ") j 1881, Ring v. Grout, 7 id. 841,
>44 (repute and conduct ; applied to school-
tnuteea ; the repute being as to the de facto and
not the dej\tre exercise of office) i 1832, McCoy
•. Curtice, 8 id. 17 (same) ; A^ C. : 1844, Burke
r. Elliott, 4 Ired. 365, 359 (besides the <f< faOo
exercise, there must be " at leaat aome colonnble
election and induction into office ah origine, or so
long an ezerciae of the office and acqaieacence
therein of the public aathorities as to afford to
the individual citixen a preanmption strong " of
appointment ; here, a conatable) ; Ttun. .-ISO*,
Sute ». Hanler, 1 Orert. 488 (acting is sufficient,
except where the officer justifies or saea a« such)

;

Ta. : 1903, De Lncenay v. State, — Tex. Cr.— , 68 S.Vr.m (county judge) ; U. S. : 1819,
Sawyer v. Steele, 3 Wash. C. C. 464, 468 (officers
of a rerenue cutter, suing for penalty ; acting as
auch IS sufficient); 1821, Jacob v. V. 8.. 1
Brockenb. 520, 518 ("acting notoriously" snf-
cea

; here, a rerenue collector) ; 1827, Bank «.
Dandridge, 12 Wheat. 64, 70 (cashier of the U. 8.
Bank, acting and recogniied as such, assumed to
be properlr appointed) ; 1830, Ronkendorff v.
Taylor, 4 Pet. 349, 859 (aaaeaaors ; action under
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authority is sufficient) ; Fl. : 1837, Adama v
Jackson, 2 Aik. 145 (consteble) ; 1866, State >.
Abbey, 29 Vt. 60, 64 (justice performing a mar-
nage) ; 1862, Briggs v. Taylor, 36 id. 67, 67
(deputy sheriff) ; 1898, State v. Taylor, — id.—

, 39 Atl. 447 (constable making an arrest).
* 1887, Campbell v. Bank, 2 III 423 (author-

l*/.?' "S
»ttomeyto give a supenedeaa bond) j

1871, Druse v. Wheeler, 23 Mich. 439, 444
(trustees of a church, in an action for treapaas)
CmUra: 1863, Bnran v. Walton, 14 Ga. 186,
192 (not applicable to a private tmat, e. a. a
guardUn) ; 1857, OUbert v. Boyd, 25 Mo. 27,
lembk (private trustees ; mle not applicable).

The following ruling perhapa belongs here:
1898, Baxter p. Camp, 71 Conn. 345, 41 Atl.
803 (whether the defendant's cancellation of
his signature to a contract was anthorized

;

his admission of the cancellation, held not to
put on him the duty of producing evidence of
authority).

• Compare the caaea on judicial notitx of
charters (pag(, f 2675); Dd.: Bev. St 1898,
c. 107, { 13 (bank's incorporation, provable in
criminal proceedings by reputation or by the
iaanance of notes aa a bank) ; 70. .• 1868, Pres-
ident, ete. of Mendote ». Thompson, 20 III. 197
(here a pecnliarlv strict mle ; the production of
the charter, and proof of acta done under and
in conformity with it, suffices) ; 1884, LonUville
N. A. * C. R. Co. p. Shires, 108 id. 617, 626
(simihw) ; Rev. St. 1874, o. 38, | 486, St. 1889,
June 3 (user is to be prima facie evidence of
corporate existence, in criminal proaecntions)

;

Man. : 1876, Merohante' National Bank v. Glen-
don Co., 120 Mass. 97 (banking corporation, in
an action on a note) ; If. B. : Pub. St. 1891,
c. 274, { 7 (offencea involving counterfeit bank-
notes ; currency of the notes, "or other proof,"
is sufficient to show the bank's establishment)

;

Tmn. : 1900, State t>. Misaio, 106 Tenn. 218, 5S
8. W. 216 (larceny ; example of the doctrine of
the aufficiency in substantive law of a it facta
corporation) ; V. S. : 1827, Bank of U. 8. v.

Dandridge, 13 Wheat. 64, 71, per Story, J.

;

n. : 1834, Baroea p. District, 6 Vt. 388, 393
(organization of a school district, proved by ac-

tion as such and reputation) ; Waih. : 1893,
Yakima Nat'l Bank v. Knipe, 6 Waah. 348, 350,
33 Pac. 834 (national bank).

The incumbency of a earmrate officer will
sometimes be noticed : 1870, State p. Cleavlsnd,
6 Nev. 181, 186 (forgery) ; 1827, Bank of U. S.

». Dandridge, 13 Wheat. 64, 70, per Story, J.



§2536. aiBiUrltyo<Porrtgnl*w Wh-fk c
•dopted as applicable to any^n ^" thehS * w*" ™^« ''* law ia to be
upon principles of substantivflaw '5f,„7«"*'°"

^^^ore the Court, depends
then it is to be noted, with «We t^f^Z^ '^' 5>«^ rule to cort^T
rule, that the Court does not wft fudtTaM""*.*'*,'

'*™» °^ '^e foreign
be proved like any factun. ^L^n^^^f.^ '''''}' '""^t therefS
presumption may within cert^ lii^ r«,l JV ° ""* °^ ^^''^ P'oof a
a State pc^sesaing the English comm nWLl f i'^"

'* ^ '''^ I«-°'m particular, one o/<A. C^^tferf ^te^U is J^<,«n ".^''°° "* '*« «y«tem,
l« the same as that of the forum^' eve^Tf it^";; T^

*« ^ Presumed to
statutory enactment, the same rule i^onJn TfP^ ^^^ ""t«nce of a
draw a distinction here and confine ti!

° ''^^^''^' '''""g^ 'uany Ccurt^

<»»te, i sfos . the oawZTf "-^ " P"'-'^. »•

» Art. t 2678:
!tb<

^Z''^.iX,iT^^^'^'i-ry^
^1895, ^.ttillo .. Alexander, 96 Oa

^neBcjaiy corporation,)
; /S' . il'/ <]«/ "^

ance Soc.. 97 li 226 66 N W 7J5
"•

^,f•"• W'"- 1W8 wfd wl^'i 5" y*"'' " here ")

;

1894. Fitzgerald » F * M C h" ' ^^ •' '^"'"••' "8 wTlS ?? i^^'i "•"»«> »-»i

?L«--Co- «'•. Qodola. 60 id 906 7^ V J.,*^?" _ .The app,„„t ru in. !.. v._ x.

» Oa.

«0. 22 8. E. 646\''„ to .n;h m'tr"' ^ ''»•

ing which there i. ^ .„.T^ "I'V'" coDcern-

-.
., ... v..„ „, .ntereat)

j mriut^Z^L °'
^K.**™

"' dwhonor). "•"•'«'« ('ufficiency

— id. f-, 89 nW*"^""'"'*"''"''
SUnnchfield r. Jutier _ ^l

("»'7); 1»08.

of u?i:Sr?8r's.tr'K'''°*° '••••'-

Oa. 1297m ' °" "• '^'»«» Co.. 88

warranty. UwhridthT""""" ""P'^^^
the comJion ul? d^d noMmpll^T.^* *''*'

yet .-the legal P^aam^WS^t S.r^"&I" the tame aa oar own'') : la • laJui LvS ^
•• Byder. 119 la. 121, 98 JT. W' B6^^ii""!*^'"

den of pJoTing tEiaei«!^H!:„!?^ ''t"J?
""e bur-

WilIi.1S;il8Ai;«fJS"l.*a,?- «• Co. ».

tninrtamV.tonrork,?io „1S'
'««!"»». Bir-

85 ^. 806 ; "r* 189?" rJ?"""*' I*' '<•• '«».
Ark. SO. 22 8 W.lmVt tr "• ^.'«'"' «»
i* not presumed to hTVh..

*"" "'""*tten law
>"on law of SSriiSd^^ „T,t "?•" *he com-
juriapmdence.ii? tS^)''.'"^'"

^•'•"on of
r. A&xander, 96 Oa Jo W*^' V"!' P««'lo
189S, Miller rWiW'li^ ni \n^* ' ^'-

teons, 47 U. An 1682 j« ai 25'. ''"•''l v. For-

3^KeU.W. Keif.?; WL^-«iJ^-. 189.
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founded on the common law the presumption will probably not be made, un-
less the principle involved is one of the law merchant common to civilised
countries.* It has been suggested that in reality there is no presumption,
and that the true wocess is merely that of refusing to recognize a presump-
tion that the foreign State has a different law ;T and no doubt this will suflB-

ciently describe the situation in many cases; but the ordinary mode of
stating the question seems correct enough in most instances. The proper
phrasing depends upon the state of the burden of proof in the case in
hand; though the doctrine of judicial notice of law (pott, § 2573) tends to
be here confused.

§ 2537. Contraott. In evidencing the issues of fact arising under a con-
tract right or liability, the first burden of proof (ante, § 2485) is almost al-
ways determined by the rules of pleading, or is directly deducible therefrom;
the chief class of questions here, the performance of a condition, is included
plainly, in common law tradition, within the sphere of pleading ;i though in
siore recent times, under looser methods of procedure, the relaxation of bound-
aries between affirmative and negative pleas has tended to obscure the old
landmarks of discussion. So, too, under the second burden of proof (ante,

§§ 2487, 2494), so far as there are rules of prima facie sufficiency or of pre-
sumption, relieving or shifting the duty of producing evidence, they seldom
concern facts peculiar to the domain of contracts alone ; and any of the pre-
ceding presumptions may become applicable.^

§ 25.38. Statnta of Limltatioiis. The first burden of proof (ante, § 2485),
affecting the loss of a right by limitation, was at common law usually placed
upon the plaintiff, t. e. to show that the period of limitation had not elapsed

887 (divorce jurisdiction) ; Minn.: 1898 Par-
doe V. Merritt, 76 Minn. 12, 77 N. W. 652

;

JV. r. : 1894, Vandeipoel v. Oorman, 140 N. Y.
663, 668, 36 N. E. 932 (assiinment by corpora-
tion)

; 1898, First National Bank v. Broadway
N. Bank, lo6 id 459, 61 N. E. 898 (statutory
change in another State not presumed) ; S. D.
1898, Meuer r. R. Co., 11 8. D. 94, 76 N. W.
828 ; Tex. : 1899, Blethen t>. Bonner, 93 Tex.
141, 63 8. W. 1016 (s«n*fe); VI. .- 1897, 8tate
V. Shattuck, 69 Vt. 408, 88 Atl. 81.

* Compare with the following some of the
caies cited mpra, notes 3-5, on the law of
Texas and Louisiana: 1899, Aslanian v. Dcntn-
mian, 174 Mass. 328, 64 N. E. 846 (common
law merchant, if it appliei in Turkey, must be
shown to do so, by the party wishing to prove
it) ; 1901, Mexican C. B. Co. ». Glover, 46 C. C.
A. 384, 107 Fed. 356 (Mexican law as to em-
ployers' liability, presumed the same as that of
Texas). The presumption of emitinuance {ante,

i 2580) is sometimes here invoked : 1880. Hynes
V. McDermott, 82 N. Y. 43, 57 (whether the
law of France, as proved for 1862, would be pre-
sumed to continue until 1871, not decided).

' 1898, Corson, P. J., in Mener r. E. Co., 11
8. D. 94, 76 N. W. 828. Compare Story, Con-
flict of Laws, 8th ed., 1883, { 637, note by
Professor Bigelow.

• The foUowing are examples of the eom-
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moner problems of this sort : Warranties or
eonditions in an insunmee policy: 1902, Hen-
nessy v. Ins. Co., 74 Conn. 699, 62 Atl. 490

;

1908, Supreme Tent v. SteusUnd, 206 III. 124,
68 N. E. 1098 (life) ; 1896, Penn. M. L. Ins.
Co. V. M. 8. B. 4 T. Co., 19 C. C. A. 286, 72
Fell. 413, 441 (the burden is on the insurer to
show materiality and fraudulent intent of a false
represenUtion ; nor does knowledge of the fal-
si^ of the same representation in another policy
raise a presumption as to knowledge on this
occiMon) ; Bxev^ioiu in a bailee't eoiUrart :

ante, { 2508; Betervatiom in a deed: 1897,
Harraan v. Steams, 96 Va. 68, 27 S. E. 601
(deed with reservations ; the claimant mnst
prove that the knd claimed is not within the
reservations).

* The following are some of the rare in-

stances : Shipper's assent to the terms of a bill of
lading neeived: 1896, Chicago & N. W. K. Co.
V. Simon, 160 HI. 648, 48 N. E. 696 (the carrier
must show that limitations of his common-law
liability are brought to the shipper's notice!

j

1866, Boormanu. Express Co., 21 Wis. 152, 168
(delivery to the shipper raises a presumption of
assent); Partnership hooks: 1897, Wilson ti.

Potter, — Ky. —, 42 S. W. 836 (partnership
books are presumed correct ; and in attacking
them the specific items most be pointed out
beforehand).



H24»l>.3fl40] FOREIGN LAW; SUNDRIES.
. I 2540

ogie. were afterwarfs reWd bS« "^"'''^ ''**"*^''' *^°«« «°«1-

treat the fact a« one oTS^an^^iJe a ^T-^''""?
.""' '""" "^''^ " *"

opponent the bunien of eatabS^'i?^ th« tT'
''"^*•'"' ^ P^'''^^ °» the

bly most jurisdictiona to^TSiyJ^lV" ?"'' '^^P*^'^ ^° P^ba-
event, it is in strictness a ^esSoVth^? 7 ^l' T"""" ^^ •

' '« «ny
Where the plaintiiTs dediSit ^^MK^ •

" /^^"'^^"g. °ot of evidence,

period, a furLr questio^^rfl „-"" '^'". ^^^^ '^P^« °' *»''' »>«™ng
burden of proof) as to theS of taWT ^ ?'^"?'°' °" *»>« '"'« fo'

some cases a demurs,, or Lequ^lnti^^^^^^^^ ^'^'^ ^^™«"°»' '°
the burden is on the defendaTlrr^rj^f''''"" J""^'*''^^^^^

sumption in his favor, shiftingto he pijlS F^!T.
*°/'"' ''^^'^^^ « ?'«-

of some exception;* hougtCt^afn^^ ! '',"*r'/''^""°S «^i«J«"^

the proper mL of determtatS.^ ' °^ pleading should furnish

§ 2539. Maaolons ProMontioa T
the plaintiff is anomalously reTuired°tonl!r?*'°/?'

""""""^ prosecution,

otherwise regarded as matters of e^cu«7Jr° '" ?'°^' ^'''' "^''^ «"
the prior p^eding in his favo theZ^T t^.',*"

' '^' t^'-^ination of

n>alice;> this being%rescrii7for hI L ..^^^^^^^^ f"^ ^°' '^^ ''"'' ^^^
coun. of sustainiSgWr/LS^^Xr/^lslA''"'^^^^ '" ^'«
avail himself of rules of presumDtion „? -^ f ^' ^^ ""^ sometimes

§§ 2487, 2497) or be me bT^X 1, "^^ ^f^ ''^®''^«"'=y («"'*.

example, by a 4le that themaSSZXtVV-'^^^ ^
^''^

suit.« is pnma /a«e evidence or r«jL« ^ ' *^® suffering of a non-

cause, or that the ^Z^Tu]^::. TrT""' °' '"^'^ °' P"'^^^'^
evidence of probable cause ButT ?! 1 ^ *"'" '°"°««' ^ ^^ffi'^ient

quently intended to be o^e of sub^tlntri ''^''^'^T' *^^ ™>« " ^«-
is or is not p^ u probaWe iSe ISd tl! J'/'r /' *?' ''^' '" •^"^^^'°''

t2T4o^^sdr'^^^'"'^'^^^^^^^^^^^^ •

.ore o
, _, ™Cf;-—rr- bLv-iSf;t;-s

1817. Harat ». Parker.l B. & Aid 92 (t««

menced hia action wUhT^Sel y^rs^terlS;

conntl • iRor ri i.
" *^^ (•dmmwtrator's acl

«3:2Va E/ia^™'""
"• o^-T". 120 N.C.

^. oSi„^„4. 13 {fll- 4*715 'p"WrComp. L. 188^ J 3244)
"^ "'' '""''"

608'22s'e^/"w^';" »• Oibbon«. 91 Va.

3dVf by GouR 'j r°~*
"" """•«<•"• 1««1.

Id/ /'''••A"*".'''""" »• Hutchinson 84 Ark

F'« «err, 81 111. 125 (but not in an action on

^5?'"' 'hW ' "»«• '"'ton •.. Northern 111College, 158 iJ. 333, 336, 42 N E ns • laio

^"i«Vl?f""'"' " T« 678; 688 '

'"''

IM-L n!!L
"'"esD. Potts, 66 Mis,. 346, 352-

M2 'fe "•
P""!'^' »5 TeLn. 692, 32 Sw'

1 1 n n .^
*..'?*'' "• Northeastern R. Co., L R

lio^'i ":,?• '*'**'•' ."**• »»"<"> "• Mason 31 Vt189 (leading opinion, by Bedfield, cT)
r«o"!ni, '**<'• ''"'• " Bnx^ks. 23 111 626

• 1902, Cohn v. Saidel 71 V H kco co
Atl 8W,coHec«„gthe^^„^if •

"

sasC^v F S'"*«u'*n'"""*™"'"" ^ 1897, Kan-
!?r^','?' J-1- * M-. R- Co. V. Becker, «3 Ark.

3587
rtown, a presumption arises that they wei fell
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enoe will doubtlew and justly continue to devebp new ones. The various
bnidens of proof of the first class fall properly within the domain of the
rules of pleading (anU, § 2486).

lettM «t K.) ; 18M, 8t>U v. lUtoheU, 1»
N. C. 784, 26 & E. 78S i State v. Bomn, ib.
7M, M 8. E. Ua (the (worn ezaminadon of •
butard'i mother rUiee • prenamption) ; Cook
V. Oairkin, ib. IS, 35 a E. 716 [psyiiient id-
mitted bv pejree; •ppUcatioii of it to other
Uwftil debU klleMd in defence ; the doty to
produce eridence U on the Mjrce) ; 1897, Footer
r. Orewford, 80 Fed. 9Vl (leTy of ezeention on
enOcieDt aieets rtieee • preenmption of Mtiefec-
tion) I 1901, U. 8. ». Chon Hot, 60 0. C. A. 67,
in Fed. 899 (under 8t Key 6, 1898, | 3, •
Chineee penon hae the boiden of ihowiux hit
ridit to renuin in the United Stetee) ; 1896.
Witi V. Fite, 91 Va. 44«, 32 8. E. 171 (when
a higher eeeurity ia giren for the aame debt,
there i« a preaumptian of meiger).

low-aerrante) ! 1896, Lerr *. Chieaoo IT. Bank,
168 lU. SS, «i N. E. !<« (wh«i tUnga are done
on the aame day, they are preaumed to hara been
done at the aame time); 1897, Crana v. People,
1«8 id. 896, 4a y. B. 64 (Bav. 8t. o. S8, i 13
reUtiu to adultery, applied); 1894, Mntnai
Ufe Ina. Co. i>. Wiawell, 6« Kan. 766, 44 Pao.
996 (the taking of morphine by the inaured'a
own hkiid doaa not create a preaumption of
auioida, wd the burden of Koof to ahow euidde
remaina on the inanrer) ; 1848, Brown v. Bum-
ham, 38 He. 88 (proeedura in taldjur a depo-
. .tion) ; 1889, Bandoiph «, Eaiton, 28 Pick. 342
(a pannar woman'a lottlemeot in E. being shown,
the defendanto ahowed a marriage ; held, that
tiu burden waa atill upon them to ahow that the
buaband bad a aettlement elsewhere than at E.,
•nd not on the pUintiA to ahow that he waa
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^^
"(LAW Z?"..^!"*'^^ '"'^ »^ PKESENTKD(LAW AND PACT; JUDGE AND JURY).'

OKAmm hxxxvtn.

MM. grffctoncy of Eridence.

aSM. BMMOIMblaOCM.
«564. 8mm: MaUdoM ProMcotioB.

f S&S8. FoninlAw.
ISSS9. LocallUw.

§ 2549. Fonotioiia of Jndn ud Jnrr 0«»r.i »^—i . a

larger procedure of jury triXthe qu^ti^^^s^^T^j!'^^ °'
'Jf

presented for persuasion ? To the judge, orTthejuTj? ^L""'*'''"".**

not me«ly any evidence whatever, but a sufficient^ount to Htth cof

yince tnem. This has been already examined (ante. M ?487 24<)a\ /A^ to

(a"«tJtrt;",'"^r™f"°" °'
"
quesUofeitSr on^or^^f 1^(ante,

§ 16). The rubng of a trial Court on preliminary questions ottZiZ^

..„'.
^"--*«»" »«-. The .xpU„ation. ,„«,e o,^. , 24W, note 1, .pp,y to thU Chapter
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i354» JUDGE AND JURY. [CiAT. LXXXTIII

Taking up th« laat qaMtion, then, we find it muaUy aaid that qutitiotu of
/aet are for thojurjf; or in the Latin phraae employed by Coke,» Ad qua:
Uotum faeH non rttpondont judiet$, ad qmutionem Juno non retpondont
juratoreo. But this cannot be taken as a troatworthy guide to the aolution of
any particular controversy on the subject

:

1808. Pr :jHor Jame$ BradUy Tka^tr, Pnliminuy Treatise on EridMMe, 186, 303:
" Court. |MH upon a rut namber of qneetioDS of (Mt that do not get on the reoord orform any part of the issue. Courts existed before juries

; Juriee oame in to perform onW
the.r own spMial offioe; and the Courts hare always continued to retain a multitode of

i?" i!^*.!^!* u ' «««'i««i before ever Juries were heard of, in asoertaining whether
disputed things be true. In other words, there is not, and never wss, snj sw^ thine in
Jury trials s. so aUotmsnt of all queetions of fact to the jury. The jury .imply decidesjome questions of faei . .The allotment to the Jury of matters of 4t, sven in ft,
stnct senw of fsct which U in issue, is not essot. The judges hare alway^ answered,
multitude of questions of ultimate fact, or facta which form pwt of the issue." »

It is therefore of little service to seek for guidance as to the limits of these
questions by defining " law " and " fact " ; the inquiry is rather as to the kinds
of questions of fact which are to be determined by the judge. Moreover this
inquiry in effect concerns the respectivjs division of functions between judge
and jury.— a larger subject, and one not so much a part of the law of evi-
dence as of the kw of trial-procedure in general; and the matter is thus
complicated by other inquiries as to the general powers of the judge in super-
vising and controlling the jury,— inquiries which must be distinguished
from the specific one whether the evidence on a certain point is to be ad-
dressed to the judge or to the jury as the functionary immediately concerned
with Its determination. It is here possible only to indicate the trend of
some of the main subjects of controversy or difficulty.

§ 2560. Admlasibiuty of Bridanos. The admissibiUty of a given piece of
evidence is for the judge to determine. This general principle is not disputed •

Its application to the various kinds of evidence— qualifications of witnesses
absence of a hearsay deponent, voluntariness of a confession, condition of a
dying declarant, and so on— has already been considered under the vari-
ous heads of evidence. It follows that, so far as the admissibility in law
depends on some incidental question of fact— the absence of a deponent from
the jurisdiction, the use of threats to obtain a confession, the sanity of a wit-
ness, and the like —this also is for the judge to determine, before he admits
the evidence to the jujy.» This principle, one of the foundation-atones of our

BaUti*"sU**
'"^' '• ^^' ^"'' ^' ^^ * HT,'*^' ^?"' y^" '• »*•'«». »« !»• SW.

» On the whol. .abj«>t of thi. chapter, th. ffi°oTV'r&„" I'il^':* ^VTie'
Lt^l^i—brP=''Tfcr?t J^rr%%'rs«^Z'K>

Haghson, 6S CI. 814 (quthBction. of «i her. «id of « orert «rt, p^cedWridaTce of
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; SUFFICIENCY.

, jm,

.fter .Emitting evlZ,e^n^^'\>,f. ^'
r^' ^^ '*""''* *»>• J«"l««.

think fit. for they uT2 ri^I „! t^ J17 ^ «'^' '' *'"* ^"^ht th^
of alleWdence whichirrt^fort^^^^^^^ P*'""""^^ ""«"•><=/

to leave the fact t, I^Z^^JZ^dl'^T'''' ^'""'^ § ^SSD- But

definition, and not a o"C to ST„^i ^^*^ '^'="'^'''« '^ •«»»• 1«8«1

mit a gra;e blunder u7^n Z^TV^^"^" *° '''•'^ "'"•*"' » »° *»""

orthodw prindple) torLenS "^nV -^^^^^^ 7" "" " ''«^'«''°» '""^

dicaUon of the jSiSdTnaioT "
whit J"'f''' '* " " '"*«^'«» •">-

much; furthermore. iradratSe7tol„ '•^^'y ^^h^ve already too

andfinaUy.itcumb;r,thejuTwiik«^^^^^^^^ !? 'i'
««"«"^ "«J«''

=

opportunity for quibbling LItTJ:^Jt^^t:!'" "" *''^"°""'

th.\\X^ororr'i°:^'^"*!rr
which theU o?Tdibl^Jrtum,^1,:f^^^ *"« ^-^ °»

mas, be retired out of heTri^ • .n7!i: . .^
during this process the y«ry

• Th. doteUed tpplintiou of it w» mom

the form of the preUmiiiuy inquirr u to th.

the Court, or, in the exerciee of their di«t«tiofc

if.ii".''''.^ JSr**" "»«• 'V». note iTSttK

1888. Com. , Bohmwii. 146 Hue. 671. 1«

The rule of muotidbh douU {antt, t 2497)
Tible epplicatioD

; though gncli .
^
idronced

: 18J8. Lipecomb v.

t — '-"••in huo exAininanon
„ J ""•' ">nflict ") 1 1866. Bertlatt •.

83 N. H. 161, 166 ('•tetW . JL""'-' "'? ."*" " ^ dyin,"1, ,100 ( wliether a witnees m majority do not entW

J"^*" »<>£°«iWe eppliction
; th^h'snch i

State. 76 Miss. 66», 28 So. 210 (the &ct. mJi
V. " """" "i~" "" iruin 01 matters whiclhare come out during the examination of wit- bT^^ Z^ """S *l"°- 'i^" ("" '•<=»» """*

amftia; 1888. Com. i.. SobinMn, Maaa.. supra.

i. a omIh™ ^7?°?* ^1°^' P"*y o' t"" otter M 29.u • queabon of fact, which, when piewinted in LpecU
2084, 2498. in Tarioni
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J?n.".?i" 'i»<»^r:«'3r
Bute, bnt not in the Ped««l Court.*) i. «, unfc

w^^T *""* *•>• '"»'«»^« common-Iaw rule, .nd h.. done moS, to

M tn lutrament of jnatioe.
'

i 2862. «.|ii|Me» The application of the genend principle (ante < 2640>

«S™rJ7
'*''*""'

7 "^ "'^p''"" *- '*^» kind, o' iT-;w2pftrticultr, m an M.ue of negligence.
When the queetion is whether a penon ha. been guaty of neoliatn^ i. .

whether he ha. „«d due c»re under the circunui^S^or ZS'^ aprudent man would have acted, or whatever the form of phra« maybe^I

S,l f ^
them to determine. But from thi. rule mu.t be di.tiag«ih3thr«> kind, ofjudicml utterance*, clowly connected in practice. anTZJJficudly hough not in truth involving an inconsistency with thk ScipCa lim.Ut.on of ,t («) Where for the kind of caw in hand aTfiS^ o7«r. more preci« and concrete, ha. been framed for deterlinfthe e^^t ffthe peraon's conduct, thi. rule of law may. in the hand, of the jud«"c^nS«de

LntTaf2 "f '\T' <«r to be a flue.tion of f.ct for the uT^ the ex-tent that the rule of h,w apphe.. Thu.. a defendant', conduct S^carrying a

••at^i^^"f'';nVw ri^vrr^^^^^
^^^^'^^ ^ »>avr.id

of aJT?! .?
'"''enng for the harmful conwquence.; .o that the queetionof fact for the jury i. merely whether he carried the gu^ in that war Z theq«e.t,on whether he acted with due care cea«» to TaleetLrL thembecauae .t .. covered by a specific and concrete rule of law. ai^i*.t^'constontly la.d down for variou. «tuation..- leaving a hor« Sftched i^^t. runnmg a train at a .peed in exce« of a .Ut/toiy h^^^Sg "

!

^rtij^hTi^ri""" T""^'-
""^ '^' '*«• So, al«>.rLncreto ^k Sf?Wswrt may be laid down for a plaintiff who«, contributory negligence i. pleaded

car^mdow. or ,n faJmg to .top. look, and liaten at a railway cro«inB I"negbgence^r « " Whether such a rule should be laid ri^hTTuertionof thedetaded .ubstantive kw appropriate to the .ituaUo^J whetm

the buSTn^ * ' ^r- ^*^ ^" ?"""•««* «" the rule, regard „g

Lt plfy (ant ^2487249^? "' °' *'^ ^"/''^''^ '"•"^^^ ""^^^''^luw piay (anw. gg J487. 2494), .t is m every case for the (Jourt; to .av whether

Lk whetW tht^ S;"
^"

"r'^^y- '° "^'°« »»»« "'"^It. of a trial'toask Whether there was any evidence of negligence proper to be left to a ju^y

;

y- f- *!'•."'• ^ Sup. 1. The Tetenui Chief

468 (1880), coD.m,Dt* on thi. degenerate rulewith hu 0*0.1 keenne«; it «^ to hare

prigjnetcd inhi. Bute. Compu, the remark.

TSr" '^'"n'n«'y Treatiee, 188.

,

The nature of inch rulee U ezpUined in
Holine., Common Uir, 160. 152 ; and in an
article on An Analyais of Tort BeUtiona. Har-
vard Uw Beriew, VIU, 889.

8S92
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of producing .«lBci«tiviS^<L^(:^^^^^^ '""'W the d«ty

ofun tmt«l M if ind,p.ndltonf^dM i ClJ*^^^fl«t genen] principle abore .toted . th«» ^k T^"* *" exception to the
the jury unlsu tki/act, J, «^C!5 L'J^^^^

°' »«8«8«°<* «oe. to

v~Uy u«d. in erne form orroS'L i^J'^i IS*

'*"• P*"^ <'''"<«' «»1-

wonld. if the .hove condiUon iew flJ ".?'*
'f T" '''" »»"' ^'""t

negligence inenfficient to gS ^ The i„'.fOfIhl' ''r '•Tk"^
**"« '''^"^'' »'

tion of the conduct), or ^a,UkJZil u ""t **•! <^'"^'« "terpreto.
finding no negligent and oX'."eTtri ol r:**"*

"' ''''^''"^- " ^""'^^
be entered (if that were the Co^nTi^^ZZ^ tl?V "'* ^•"*'''* »«
only a more detoUed atotement of th« f«?r^ ?'

*''• P*""^ » *" effect

.upervi«„y right. j„.t aS t. t S wll',T' '^ ^'"' ^^"" >° '»•

ficient evidence for the jury or wheThpT. ? ^*'*"' " '" » ""t "»'-

weight of evidence (ante^V^i) Z "T ''.."
"I!

" "°* •»•'"* ^'>«

mean that, if the .pecifiJconditionir fulfil Vu
'^^ P'""'* "" •"»«°d«d »<>

tion into iu own haVd. andZ^^ llu f,
'^' ^°"'* *'" *^^' ^he que..

it«lf.that there wa. orlJL^nl^T'"^ ^'''''^^'''^'^^y^i^^Com
ference. alone conceivable "hrtK^^r' "P°" '*"' undisputed and in-

to the general Vri^^eL^Zye\Za ^""tT^ '" '''''' '" «^«=«Pt'<»>

«««itaW««, of conduct preZ^ J^l?'"/."-"**'""''
'" '^''='' ^^^^ »"«eof

an i«ue of fact for the Sr^" Serlt. w '"
^""'""V' » "«<«°i»d «•Me jury. There has been a more or less definite change

869- 18M W t°^!I"' l'» '•'• «». " Supoo» 1898, \\ uhinjfton ft G. R Co » H..won'. Adm'r. 147 w /i7i .oV,";.'^- "• ?•/"

ce onlr

i I K^^' V '^^ «"
' "«»• Terr. Hwte

M l«(J?^or Y.*"'"' '29 III. 640. 22 N E

id Ki fV w o • "'^' YouOK »• R- Co., 148

" R Co « v^' 51/"- "'! "»». Speari

ii2.' an"'?"" «^ ^: ^»
"• Y «i':W»«, Tillett V. &. Co., 118 N. C. 1031, 24 "i'

3503

loss, Richmond A D. R. Co » Pow.r. wo ij'

^mmmg th. fi,rt eUWrr 1898 H^rt.

W id. 462. 71 N.W m" "• *'*^°'
» 1884, Gcrdn v. Iron ft F. Co., 124 Mo.
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from an Mrliw attitttd* of the OourU, when luoh quMtiou wtn unuOly
tTMtad M qoMtiona of Uw, in the mm th«t the Jndg* datonaiMd whtther
(ha eondaot undar all Um oitcunuUnoM wu reMouble, or gave iwtruoUooa
(0 ba appliad hj tha jurj to tba facta that might ba foond by tham ; and in-
aUnoaa of this oldar traatmant are to ba found to^j* Monorar, an into,

madiata form appeara, raaanring tha queation for tha Judge where the facU
are undiiputad.* But from theae real variations in the attitude toward the
present lubject are to be diatinguiahed the instanoea of tha Ciourt'a resort to
the two other principlea already noted in speaking of the question o' negli-
gence

;
(d) the question maj, by the davabpmeut of the substantive law,

have ceased to be a broad and open one of reasonableness and have become
reduced to detailed and concrete rules of thumb,— as in several instances in
the law of negotiable instrumenU ; * here there is a rule of law, more or less
definite, and the jury are to that extent limited in their inquirj; (6) the
Court's supervisory right, upon the present issue as upon others, to declare
that there is not evidence sufficient to go to n jury or that a verdict is against
evidence (antt, § 2494). may bo exercised by ordering a nonsuit or Mtting
aside a verdict, without denjing the general question to be one of fact for
the jury.

§ 2654. Sum : aCalloioiM rroaaentioii. The question whether a defend-
ant in a case of mali!nou$ proueution or falu arrut had " reasonable and
probable cause " for the suit or arrest, although it may be in the broader
sense a question of fact, has nevertheless been retained in the hands of
the Court as a matter for ito determination.' The Court should properly
instruct the jury " in the concrete and not in the abstract," by instructions
adapted to cover the poasible findings of fact* It is sometimes said that
the question is for the judge if the facto are undisputed and are open to
but one inference;* but this foils to recognize the right of the judge, oven

S47, S5 8. W. 687 (olatraotioiu to hiffamy bv
mwehuidiM for an nnnMontbl* time) : IWL
Cbwt«rfl(M V. RatlUr, — 8. C. — , (0 8. x!
598 (diichiuging firaumi '• withoot • icMomtbl*
•XOM*") J 18»f. WUU >. Pau*. 16 UUh 170,
49 Fkc. 418 UMmn of (oodt within % Nuon-
tdt tiiM nadir a Mle in U.r>A of mditon).

* 1834, twotij V. Kardom, 8 a * C. 818
(nuonable time ; h' -» left to thejuiy) j 1888,
Mellith >. lUwdan, . (Una. 416 (TindaL C. J.

:

" whether there haa been, in anr putiralar oaae,
rMMonable diligence nied, or whether unreaew.
able deUr haa occurred, ii a mixed qneation of
law and bet, to be decided br the Jnry, acting

» 1896, Comer v. War, 107 Ala. 800, 19 8o.
966 (time) ; 1891, Eamtbaw r. U. 8., 146 U. 8.
60, 67, 18 Sup. 14 (notice); 1896, American
amttj Co. V. Pauly, 18 C. C. A. 644, 78 Fed.
470 (time <X Msding notice).

* So, too, in otter nib|jeeti ; t.o.i 1868,
Ryder v. Wombwell, L. B. 4 Exch. 89 (necei-
lariei for an inbnt).

* 1841, Pauton e. WJUiama, 3 Q. B. 169

:

1870, Llatar ». Perrjrman, L. R. 4 H. L. 881

;

1894, Olaen v. tantalum, 81 N. Br. 686 ; 1896,
Kiric r. Garrett, 84 Md. 888, 86 Atl. 1089

;

1895, White V. McQueen, 96 Mich. 849, 884, 65
N. W. 848 (facta conceded ; talcen from the

S™u, mI™. " "^ 'V J°^' "»**?>'•'• P"- J>"y) ;
"»«-M7FileVi:¥iith.Tb.'847,"T08 id

ticular circumiUncea of each caae"); 1848, 98. 65 N. W,
' - - "

Burton v. Oriffithi, 11 M. 4 W. 817 (reaaonable
time ; here left to the jury) ; 1810, Cbeiapeake
In*. Co. ». Starke, 6 Cr. 868, 878 (whether an
abandonment of a veiael wai within a reaaonable
time ia for the jury under the Court's direction)

;

1894, Joyner ». Boberts, 114 N. C. 389, 398, 19
H. E. 645 (whether a regiator of deeda made
reaaonaUa inquiry as to age before giring a mar-
riage license ia for the Cout).

86M

999, 60 N. W. 897 ; 1897, Hesa v.

Oregon O. B. Co., 31 Or. 608, 49 Pac 80S

;

1892, Mahafley t>. Byers, 161 Pa. 93, 96, 88 Atl.
93 ; 1893, Sanden v. Palmer, 6 0. a A. 77, SS
Fed. 817.

* Heea v. Bank, (unra.
* 1895, Diers v. Hallon, 46 Nebr. 181, 64

N. W. 782; 1891, Waaa r. Stephens. 188 N. Y.
188, 88 N. t 81.

" ^
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-

. vm i w-
(•) Ob inch matten m thecZTiiJIr ^^f*^' "^ *« *»**
-» th.t the judge-. ™£*n ^tlilr'^fK^'"''' » =^'^">' '» ''•'-W
«««1 not uk. it /„« him u . 1 L r^"' .*••• "'»^'' wd the jury

juci^^n o::„r -.1;^^^^ !rj;.n:/u;rt,'
^- '• ^^ ^-•

'^-^:Z[7Z^1!:\^CI:T^^ -^n fno, i. denied, wm
ma record Mor.'l^[Zll^T."^F'f

''''''''' "' *^ '^^ o^g"

only. feU without thi« rule • ^^ °*' ''°'"^'' '"^ '^id-ced by cop,

8 2556. CoMtniottoa of OoeamMt. tk- — .
truMcnt, belong, to the CouiT'^t Lr W„r'*™°'"° °' "^^ "^'^ *»•
of the surrounding circumstTce. th^Jfl . ?u

"~*^'^ *° •»•" «^>d«nce
weU as of any loc!l orZSll mlSr att^hT""^

°' ''''' "°'^' «
u-ge (a«.. „ 2461.-2478>; and^raTeri^ortKtt:;!!:.;^

* irM, Bkckrton.. llTM, ??i'u-. ._ .^ «»«« of racont i. Dl«dilV-''.Jr'.L^''"' •

Com. upon ttrta^^'n/^I /""*«" "' "»•

IBS*, 8Ut« ». IihuD, ih. lis! i«M AJ '

'

P! ta« eonnti/

nrth«r eartain tki... -l- .^, .

BBU.r. J. ("It i, ti W tiW by tl

)l 1804.

Don-iga:

•Th»i

wh.n that fa^thtf^'^L 'SJh "-r L""»

17 Jolui 871 ' • "*'• Wdwia ». au^

rl"Si^i?:?s_??w it

•hall decide "
; citin

3S96

nuv ho n—.^' •—• t-'"!^. |>iai oi actual : "itn»y Dt prorcd m the manner DMeril»Hi,. *i.Act, and inch oroof ii BfiTkiS^ t" ''^ *"•

!««« ri *'*™7'*" "• Dixon, 7 £aat 200 90A

.

* 1W3, State »,

Venning, li N.' fe J^?
» ». In*. Co., IM V. a. 84«;

Brown, 171 Mo. 477, 71
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But, subject to the ftmplification or precision of the meaning thus ascertained,
it is the duty of the jury to take the construction of the instrument from the'
Court* Where a contract is entirely oral, or partly in writing and partly
oral, it is usually said that ita terms, if disputed, are to be tried by the jury
as a question of fact, subject to instructions as to the legal effect of the
words.*

§ 2657. Cfimliwl latwit In the definition of crime, certain more detaOed
rules have from time to time been hud down, as rules of law, defining the
nature of malice and of the other states of mind that are to be taken as
constituting that criminal intent which is one of the elemento of the offence.
So far as limited by these rules, the question of intent ceases to be one of
fact and is one of law.» A chief controverey, which in the course of this
development brought into competition and collision the respective functions
of judge and jury, was the question whether, in a criminal prosecution for
1%M, the malicious or seditious intent was an inference of law to be made
from the words published and the avermenU and innuendoes, as found by
the jury and spread upon the record, or whether it remained as an inference
of fact to be found by the jury. The 'practice of the English judges in the
eighteenth century had not been entirely consistent in maintaining the
former view,' and the latter view was finally after much popukr agitation
sanctioned by the Legislature.*

S. W. 1031 ("the interpnUtion of writing* ia
always for the Coart except when they ara am-
biffuoui"); I8S8. Rioketu r. Rnnn, 58 Nebr.
477, 79 N. W. 944 ; 18»4, Meeki v. WUUrd, 67
V. J. L. 22, 25, » Atl. 318; 187», Weit v.
Smith, 101 U. a. 288, 270 (whether a letter
amounted to an admi«ian ; "where the elbot
of the iaitmment depend* not meraly on it*
oonitmotion and meaning, bat npon collateral
facte and circamitanoee, the infetenoee of fact to
be drawn from the paper moat be left to the
jury ••)

; 1898, M'Namee ». Hnnt, 80 C. C. A.
653, 87 Fed. 298 ; 1908, RanUn v. Fidelity Ina.
T. k a. D. Co., 189 V. 8. 242, 28 Sop. 658
(" Although [the qoattion of] the ooutmction
of written inetmments ii one for the Court,
[yat] where the eaae turn* upon the proper con-
rlaaion* to be drawn ftom a eerie* of letter*,
particularly of a oemmercial character, taken in
conoectian with other fact* and circoroitanoea,
it in one which i* properly referred to a jury ").

« 1839, Hutohieon v. Bowker, 5 M. * W.
636, 641 (meaning of the word* "fine barley"
and "good barley"; Parke, B. : "The law I
Uke to be thi% that it ia the duty of the Court
to conetme all written instruraenU ; if there are
peculiar expreeaion* used iu it, which hare in
particular placaa or tndee a known meaning
Attached to them, it i* for the jury to aay what
the meaning of theae ezpreedon* wai, but for
t lie Court to decide what the meaning of the
contract wa* ") ; 1845, Aldenon, a. In Robert-
eon r. Showier, 18 II. A W. 809, 812 ("The
jur^ are onlv to find facte, and leave the Court
to judp of their meaning **).

1894, Kaah >. Claaeen, 183 111. 409, 46

35M

V. E. 277 (a document forming part of a aerie*
of acta alleged to indicate an agency-ralation)

:

1893, Eureka F. Co. v. B. C. S. * R. Co., 78
Xd. 179, 188, 27 Atl. 1085 ; 1898, Qaaaett v.

Olader, 186 Maa*. 478, 48 N. E. 198 ("where
a contract ia to be gathered fiom talk between
the partiea, and eepeeially from talk on more
than one occaeioo, the qneition what the con-
tract waa, if controTcrted, mu*t uaually be tried
bythejurraaaqneetionoffiMit"); 189],Spnut.
in* a. White, 108 N. C. 449, 18 8. E. ifl
(aheoiute or conditional efftet of an oral agne-
ment to deliTer).

For the practice in determining the meaning
of a liUi, aee Capital A Conntie* &nk v. Henty,
L. R. 7 App. Ca*. 741 (1882).

* Diitinguiih here euch l({gal definitiona of
"malice," etc., from ordinary pmumptiooa
nicting the produotiott of endence (ante,

I 2811).

* The argument* and opinion* in the great
Trial of the Dean of St. A*aph'*, 21 How. St.
Tr. 948, 988, 978, 1089, 3 T. R. 428 (in which
Erakiue waa of connael for the defendant, and
Lord Manafleld delivered the opini^), contain
the data on both aide* ; the anewer of the Judges
to the Lord*, in 1789, 23 How. St Tr. 298, 801,
Anally d**It with the matter.

» 1792, St. 32 0. Ill, c. 80, known a* Fox's
IJbel Act. For the law in the United States,
aee Thompeon on Trials, f 2025 ; 1886, Shaw,
C. J., in Com. v. Anthea, 5 Gray 186 (giving
the hiatoiy in England) ; 1902, Jonea v. Murray.
187 Mo. 26, 64 8. W. 981. Diatingoiab here,

also, however, the queation (ante, | 2494)
whether in a dvil caa* there ia any evidence
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-fact." i. ,. its existence is to^^^^{2 k !.
'^'^"^ ^'•"' " * "">'»«' «'

i« that it should ^Trol^l^tTZ ^r^'f^^- ^"* **»«»*»ter view
priate person to dVteEfit" ^^' "'^^ " "^'^'^ *••« »«" «??«>•

the^f^'m'SLg :ith^t w"? '" °'?^!? '" " '«^ i'^<'^«'«°- that

tight to repudiaXtstrectitf„?rK "^^i*"*"'.
*" ^''^ «««• '"'^« « ^8^

themselves
;

i but thS !IS S "J ^ft *°^ '^ '*«**"^« ^^^^ !»' ^^
1- only a nartowXta^t ™'' *^'^*"* °' ^''^ fundamentals of law,

SSSt^" '"i '"H"' • '^"•» document

•ntirely of .ututM or decision! ; of fecTwhrnSdee^u, »e ooaaicting or infcwn^ if^ft^^J™

^^^ ^l
the oonetmction oftheuSZS

tt. oSiS."?li^»i »»» conflictiWS

" ror mtwpriUtiaii ; bat perimpt for the juiy

r''pi!J,'»''
"•"•y^unwritten); 18«2, Clurlotte

ta.t,on of the n.le in th.CS jSSiicttont

l^.. in Com. r. Porter, 10 Mete. 2«8- IMO

(STlir IMj!^ *^ HMgwW, not. 876 to
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12568 BOOK IV. [Chap. LXXXIX

Book IV: OF WHAT PROPOSITIONS NO EVIDENCE
NEED BE PRESENTED.

TiTLK I : JUDICIAL NOTICR

OHAPTBR T.XXITX.

1. OciMral PtinoiplM.

I SB6S. Th«>i7 of Jodidal Notic*.

|as«7. Effect of Jodidal Notice; (1) not
CoBcluiTe.

f a5M. Same : (S) Notice mmt be nqoeated

;

Plewliag a StatoM.
1 2569. Same: (3) Jodgs'i Prirate Knowl-

•doe; Jadn mar iDreati^ite.
|SS70. Jadicial Notice b; the 3raf» own

Knowledge.

2. Bpaoiflo Facts Hotioad.

t2S7S. Lawe: (I) Domeatic Statutes and Oi^
dinancee.

18573. Same: (8) FoieignLaw.

iU74. PoUtieal Facta: (1) Inta^latiaaalA^
fain; Scab of State.

{ S57S. Same: (a) Domestic Political Orgao-
iiation ; Bonndariu, Capitala, etc.

{ 8576. Same : (3) Domestic Offleiali, their
Identity and Anthont; ; Gennineneee of OfBcial
Docnmeat*.
{8577. Same: (4) Official AcU; Elections,

Censns, teKialatire Proceedings, etc.

{ 8578. Jodicial Proceedings : (1 ) Officers and
Roles of Conrt.

{ 8579. Same: (8) Records of Proceedings.
I {8580. Notorioos Miscellaneoos FacU: (1)
Commerce, Indostrjr, History, Natoral Science,
etc.

{8581. Same: (8) Times and Distances.
1 8583. Same : (3) Meaning of Words ; Names

of Intoxicating Liqoors.

1. 0«n«ral Principles.

5 2666. ThMxy of Jndioial Notice.^ Of the propositions involved in the
pleadings, or relevant thereto, proof by evidence may be dispensed with in
two situations

: (1) where the opponent by a solemn or infra-judicial admis-
sion has waived dispute, and (2) where the Court is justified by general
considerations in assuming the truth of the proposition without requiring
evidence from the party. The former is considered under the head of Judi-
cial Admissions (pott, §§ 2588-2596). The latter is the process most com-
monly meant by the term Judicial Notice.

There are various senses in which the term Judicial Notice is used. In
the orthodox sense above noted, it signifies that there are certain facta pro-
banda (ante, § 2), or propositions in a party's case, as to which he will not
be required to offer evidence; these will be taken for true by the tribunal
without the need of evidence. This general principle of Judicial Notice is

simple and natural enough. As to the scope of such facts, they include

(1) matters which are so notorious that the production of evidence would be
unnecessary

; (2) matters which the judicial function supposes the judge to
be acquainted with, either actually or in theory; (3) sundry matters not
exactly included under either of these heads ; they are subject for the most
part to the consideration that though they are neither actually notorious nor

» The most learned diicnssion of the sobject, Thayer's Preliminary Treatise on the Law of
and lU history, is foond in Professor J. B. ETiJenco, c. 7.

*"»»" ™ «» J^w oi
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bound to be judiciaUy known, yet they would be capable of such instant .nHunqueeuonabe demonstration, if desiJ^d. that no ^jZSi t^^HZ^

T 5-^-^?\r
'^'»"^«" "*••"*««• Of th« T,m Judlotal Wotlo.. The termJudicial Notice h« many applications, distinct from those p^culiir to t™present purpose. Some of these are traditional, and therefo«Cha^ ^ot tobe termed incorrect; others are merely loose ways of naming^omTprl!;

or rule already properly known under another name. The esseSth^to distinguish these applications from the chief one. he« i^vol^J
'•

Hheacceptance of a mattor as proved without squiring' the party to off^/et

(1) A usage extending far back in our annals is to apply the term wherethe question is whether a certain pleading, or a certain ZLeltlZ leZ
tnff.ox greater particularity of averment, « n«:««ary.> (2^ Whether a Court^r the purposes of ordering a new trial or otherwii? may gZl^^^aZlUr cajole 0/ being Judicially noticed-ie. assumed without eviden^lbutnot referred to m the record.»or falsely alleged in the pleading* is aLst^n

S^afe 18 really a question whether, as a matter of substantive law and judicS

so far as the Executive so treats it; here it is conceded that the Executive's
recognition is the determining element* (4) Certain ruU, of evider^n^j

V I T'*'"i. "¥ '"P^' PP- 2«I-a8«; 1899,Ni^ V. BardweU Lodge, lOS Kv. 168 48
8. W 426 1091 (under C.'B P. J 1 19 Md Re*

401, ^7 B. K. 117 (dec]anni> aDDeceawrr a §dd-
plemenul »le« .Uerii.g the repeal of L tctfl

iff • ^»(?'«f» »• K. £ M. B. Co., 44 W. V«!
.1 ' t~. .

''^ (holdiiig it annecenary to
lleee the defendant to be a corporation

)

In inch eawM, a mling that no averment ii

fS^TP-T^^ ""*"y '"ply » judicial notice of
tbe fact if It were averred in pleading, and in
the enramg topics are instances of thS: bnt it
doe. not follow that a mling requiring u r . r-ment imjOies that the fact wonW not le noticed
II duly averred.

RtlJ^^""' ^^P"' PP- *'^' 288; 1897,

.1,. n S °°P"°'» Court, reviewing a finding of
tne Kailroad Commission as to reasonable rates,
conceded some weight to the experience of the

iiZSr?.;o»,' •iLLV.IPLJe--'"-]

It 1 It seems to ns that snch a judge is not fitto act m such a matter. . . . We'wenowsyof
dispoeiM of this question except to hold that on
appeal ITom the commission the Courts shonM
.0 the best of their abUity. take judiSjS
of all snch technical learning, knowledge, and
information of a genera] character as should b*

sTaS? •r""1''"*°£* •'7 *» commission").

„iJw f^ •iT'i!?'" I-
""^y- » Sim. SIS (when a

recognised by H. M. government, and the Court
treated this as incorrect j "notwithstanding
there uthu averment in the biU [demurred toj
I am bound to take the fact as it realWexirti,'

Sli"°'..*5ir" " 'X'"^ »»'*"): '897. Peopled
ChjkUnd WaterFront Co., lis Cal. ail, 50 Pac
305 (decUration alleging title in certain lands-
demurrer; a statnte incorporating a city de^dared its title to Unds aUe«d in the dedaiition
as the plaintiff's; the (fourt took ^^MWiSnotice" that this allegation was incorrect- hnt

.hoidT;~i;o;^;;sav fkma/,i"'wit'hTh"t!2n°i dl™*' "T ' """•i""
<•' uw," w^Tc;^"^

financial and eco*noiicproMe™ which ?n^r tt,^l ^^J°* "^T'
proposition, of taw, or

Into the business of constkctine and owrSn^ LZf. ' "l""""" "Aether certain statnt^rr

to have any of this special learning or iiperi-
ence, and could not take judicial ditice of^ ifhe had It to review the decision of commis-
sioners, who should have it and should act upon
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in which case the mling seems wnmg as a matter
of judicial notice). " -uiKwr

1 Q o "?'?!;•' ;!*"• ¥>•>«» "-Sultan ofJohore,

13;. 4 'J?','*?
<™'*ifi<»«« <•' the Secretary oi

State for Colonies as to defendant's being ao ii^
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known undtr other nanut, are frequently referred to in terms of jadidal no-
tice. Thus, the admissibility of almanae$ is mainly a question whether an
exception to the Hearsay rule can be made in their favor;* but a Court occa-
sionally makes this exception by saying that the almanac is to be judicially
noticed; although the term is properly applicable only where the Court de-
clares the day of the month, or other fact, not to need evidence,* and then
consulto the book to inform itself ; the practical difference being that in the
former case it goes to the jury, but in the latter not^ Again, it has been
said that judicial notice wUl be taken of the correctness of the pkotographie
proceu; * which is merely another way of saying that properly verified photo-
graphs are admissible evidence.* In the same way, to take notice that *• mere
pasturage upon these western lands is very slight evidence of possession," » is
to measure evidence; and the so-called judicial notice of certain $$aU^^ is
merely a rule that the production of something purporting to be a seal shall
be in these cases sufficient evidence of genuineness to go w the jury or shall
suffice to raise a presumption of genuineness. Whether a Court will take
judicial notice of the contents of legislative proceedings may be properly a
question of the present sort;" but the same form of expression is also occa-
sionally used where the real inquiry is whether, as evidence of the statute's
terms, or of its passage, the journals ace to be preferred to the official certifi-

dapandant loTaraUni powar; "thi» lattar is con-
duaira ") ; 1900, Foatar r. Globa Vaotara Snid.,
I Ch. 811 (boondujr of (oiain Stata) ; in
Taylor v. Buday, npra, nota », it wa* dacided
maieljr that tha allagation in a dacUntion that
s oartain fotaign State waa racoipUxad aa inch
hj tha King eoold ba fonnd nntrna br rafareaca
to tha ForaiKa Ofiea ; in Triaarri v. Clamant.
18S5, a C. * P. tSS, m (" U a foreign Stata ia
laoogniaad bjr thia oonnUr, it ia not nacaaaarr
to inoTe that it ia aa axiating Stata; bnt if it to
not ao rwogniiad, inch proof bacomai nacaa-
*ifj. )< tha latter daaaa aaanu mialewling;
UmUd Statu: tha doctrine of tba following
caaaa ia that a foreign Stata wiU or wiU not bS
ao oonaidared bjr the Coort acconling as it ia or
ia apt racogniied br tha Executive : 1817, U. S.
a. HntchiiMia, S Wheal Cr. C. 543 ; ISOS, Rcae
». ffimely, 4 Cr. S4I, 87«j 1818, Gdaton r. Hort,
S Wheat. MS. SS4; 18*1, Tha Nnara Ann^S
id. IM; I8S9. WUliwna r. Soffolk Ina. Co. IS
ru. 415, 481 ; 1858, Kannett *. Chambeta. 14
How. 38. 51 ; 1889, H» Bait, 135 V. 8. 403,431,
10 Sap. 854; 1890, Jonea v. U. 8., 137 id. 908,
918, 11 Sap. 80 (concloaiTe) ; 1897, UndarhiU v.
Hamandei, 168 id. 850, 18 Sup. 83 : 1891, C 8.
V. TmmbaU, 48 Fed. 99, 104; 1893, The Itata.

SS '^^:Ji^''^!7 S^ "" Conatitntion. U.H ISSS, 1567. In U. 8. v. Palmer, 3 Wheat
610. 634 (1818), 'he ruling aaema merely to con-
cede (and properly) that a defendant denying a
puaticd intent may plead the authority of a
rerolationary goremment haring a colorable
axiatance, in which caaa ito actnal recognition ia

Antt, f 1698.

! ^^' I ,?*".• ''^ inatancea are coUected.
The following inatancea show the conact

treatment: 1791, Attafney.General v. Cast-plate
01" Co., pm, I 8569; 1898, LonisTille k N.
K. Co. V. Brinckerhoff, 119 Ala. 606, 84 So. 893
(here the Court intimated that an almanac
offered to thow the time of aunaet, waa not
>B>P(operly exdaded, aa there waa no need of

So alao morlalitf labia are aoroetimea aaid to
be jndiciaUr noticed: 1894, Lincoln v. Power.

nLV\ ^-^J **• '* 8»P- »«^ <»"*» »^«> o'
Cariule Tablm, in eatimating length of life,
whether offered in eridence or not) ; altbouch
in atrictneaa they are eTidence admiaaible underu exception to the Heainay mla (aato, 1 1698)

;

the following caaa ahowa the correct tieatment -

i?2''-^"S™ * A. B. Co. r. Hyer, 113 Ga.

:Z\?? ?• ?• *?• <"" •xoeptioBa, a atatament in
the brief of eTidenoe that a mortalilr table was
introduced doea not authoriaa tba Court to
noMca it, though it ia atated to have been pob-
Uahad in a Tolnme of ofldal laportt ; Simmons.
C. J., and Lewia, J., diaa.); farth«moi», it

"••Sf egually incorrect to notice the duration
of life Without some eTidence (h>m taUaa or tha

!l^°!? *'• *• <**"" '" Nelaon p. Bradford L.
* W. Co., 75 Conn. 548, 54 Aa 308 (1903).

.
Again, oartain official MterMttaUes an tome-

timea made eridence by statota (ante, | 1678)

;

but this doea not signify that they are to be
judicuUly noticed : 1886, Camp ». Handle, 81
Ala. J40, 8 So. 287.

• 1874, Uddenook v. Com., 76 Pa. 340, 352.
• Antf, i 798.
" 1897. Whitney ». U. S., 167 U. S. 589, 546,

17 Sup. 857.
^ AhU, {} 8161-8169.
" Pot, f 8577.
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«»te appended to the enrolled act» (6) Other Ioom appUcations of the termwmeume. dealmg with matter, of substantive hiw."£metimes with matt^'o£ p,«»dure, will occasionally be found. It is unfortunate thai the ph^should be so often loosely employed, especially as the legiti^tediS
« » an instrument of great capacity in the hand, of a com^SterTuC and

shouldr-J^
" ""' '^' " '''' "^^"-^ °' P-*- and evidLrasI

• ^ j"? n
*** •* "'**^ '"^•*

'
(1> »«* ConOnaiT.. («) That a matter

IS judiciaUy noticed means merely that it is taken as true w thUt the offeZofevidence by the party who should ordinarily have done so. But theoZ

K Si V
'™e that occasiomiUy a Court is found declaring a thing

Ir^' ^^T'^^y
'•»« " i- truth kying down a new rule o?

SS^l n^"''.
^ f^"?« "''^ ^^'^ immaterial; whenever a Court for-

mal nffj^^
of evidence, it removes the subject from the realm of thelaw of evidence properly so called.

(6) The process of taking judicial notice often may imply incidentallv a

the settlement of the matter rests with the judge and not with the jur?^ th^tthe jury are to accept the fact from the judge, and that so far as any7urther
nvestigation IS concerned, it is for the judge alone? Such is the view some!Umes found m decisbns" as well as statutes.* Yet it seems ratherTha^The)u^ are not concluded: H the process of notice is intended chiefly forexpedition of proof

;
an^ . since the fact is disputable by the opponent(supra, par. ^,, u remai, possible for the jury t^ negative it. £^C

•* Ante, { ISSO.

,^^- ^J ""*• Sonthern B. Co. v. CorenU.'W 0* «. ?9 8. E. S19 (the declaration in u
artion for Ion of a child'e nrricee allesed
the ijerTicea ipeciflcally. and gare the age of the

r ni?" i jT?^'. ? .'°°''«'». •nd 10 fiye; the
Lonrt took

';
judicial cogniiance of the fact that

a chJd of thu tender age is incapable of nnder
lae encb wrvicei " as jiutify recoverr).» Thayer.M npra

f. 309.

P. it?' ^T'Pll '• '*'*•• "» C*'- «»8. «»
l-ac. 8S0: and thia leenw implied throoshoat,
paiticniartv by the doctrine of J SS69, dm?.

Since JD,1icial notice ii an expedient for
Mrtening the trial and eliminating laperflaitiei.
It woiUd be proper tfl prevent the pang in wkot
raver the fact u noticed from offering evidence

N. W. 946 (that it ii cnatomary to mark np the
pnce of land to be gold, not noticed).

« 7o ^;"J*^' ^°'"- "• Marayniki, U9 Mam.
68, 7J, SI N. E. 328 (indictment for iUegallv

S 'J* "S^ "", ^^^y
'
" "" Court haeludf.

ciai knowledge of the meaning of common word*,
and may well rule that guns and pistole are notumgs or medicines, and may exclude the opin-lOM of witnesses who offer to testify that they

VOL. IT.— 17

I— . <^, I
* "* '^ is piesnmably now not

»iLl?l .?"'•* '""'• '" ""o'ter State, sab-
mitted to the jury) ; 18«, Hale ». N. J. 8. N.
Co.. 18 Id. 539 S49 (by statute, report, of dedi
sions in other State, are to be judiSaUy noticed

:

a Court therefore may hold the law to be aithereu decided without submitting it to thejny)
;
1S47, Lockwood v. Crawford; 18 id. 361

Atl. 80 (excluding from the jury's consideration
certain evidence as to a contagions tietnlisease •

leading opinion, by BaldwinrS.) ; Minn. : 1893
Thomson-Houston El. Co. v. Palmer. 52 Minn
174, 177, 53 N. W 1137 (proof of foreiin kw;
officisl copies of decisions of foreign Court not
received, the Question being for the Court!

• Alaska C. Cr. P. 1900, § 1S6 (like Or.
Annot. C. 1892, { 1874) ; C. C P. jS 2.13 (like
ib. J 242) :

CaJ. C. C. P." 1872, | 2102? when
ever the knowledge of the Court u by this codemade evidence of a fact, the Court is to decUre
such know edge to the jury, who are bound to
accept It )i Or. Annot. C. 1892, t 242 Mike

?^«^/^- ^\« ?!"».: ^^'"g- ••" ioSctaiU^;

|:[

lii
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ekMM of facto, howeyer, in which the judge hM the fnnction of deoiaion and
not the jury (ante. §§ 2649-2669), it would be true, so far aa any such facto
were capable of notice, that the judge's determination is exclusive ; bat this
would not be by virtue of the doctrine of judicial notice.*

§ 2668. Smm : (2) irottoe nnst be requMted ; Ptoadtat a Btatut* Judicial
notice being a dispensation of one party from producing evidence, it would
seem that the party must, in point of form, make a request for it' Upon
this request, the Court is bound, it is sometimes said, to declare the fact
noticed,* or at least to make that investigation (post, § 2569) which it deema
necessary. No doubt, in most instances, the rule of law has the plain conse-
quence of compelling the judge to declare the dispensaUon; not to do so
would be to err, precisely as under any other rule of law. But it must not
be supposed that this is universally true ; the decisions demonstrate that there
are numerous topics, near the line of doubt in their feature of notoriety, of
which the Court may, but not must, take notice. No definite distinction is
recognized

; but it is plain that many of the rulings merely authorize the Court
to notice a fact, without requiring it'

§ 2569. Baas: (3) Jndc«'s Private Knowladge; Jadge may Inveatlcata.
(a) There is a real but elusive line between the judge's jtenonal knowledge as
a private man and his knowledge as a judge. The latter does not necessarily
include the former ; as a judge, indeed, he may have to ignore what he knows
as a man, and contrariwise.' The dilemma sometimes thus presented has
given rise to much discussion over extreme cases,— particularly the cele-
brated problem once put by a King of England, whether a judge could lawfully
respite a convicted person whom he personally knew to be innocent* But it

Tbu moft of the above nilingi in d. 3 are
nfenble nther to the doctrine {antt, | SS58) that
foreign Uw thoold be eridenced to tlie Conrt.

* 1903, Amandeon v. Wilwn, II N. D. 193.
91 N. W. 37.

Diitin|{niah the qneition (airtd, i S66<)
whether the party moit have pitaded the tict;
thia arine fivqnently for the eaae of a tUUalt

;

•. g., 1898, Nicholi v. Bardwell Lodm. IDS Ky.
Its. 48 8. W. 496, 1091.

* 1899, State v. Magen, 35 Or. 590, 57 Fac.
197 (time of ranaetr^

» E. a. : 1889, Honter v. N. Y. O. A W. R.
Co., 118 N. T. 615, 681, 93 N. E. 9 (" Courts are
not bonnd to take jndicial notice of roatten of
fact. Whether they will do io or not deiiends on
the nature of the sobject, the iwne involved, and
the apparent jn«tioe of the caie"); 1903, Ht
Oebome, S3 C. C. A. 595, 1 15 Fed. 1 (a conrt't
own reoordi ; the Conrt ij not oUiged to notice
them).

or not. Thia action wm to aMertain thia point.
. . . Well, we had a great deal of evidence, and
then we came to the ramming up of the jndge,
who addresMd the jury in theie words :

' OenUe-
men of the jury, when I aee yon in the box, I
call you "gentlemen," for I know yon are euch;
cwtom hae authorised me ; and from your office
there I know yon are entitled to be called " gen-
tlemen." But, out of that box, I do not know
what may be deemed the requisites that con-
stitute a " gentleman " ; therefore 1 can sive yon
no direction.' The jury returned a verdict that
he was not a 'gentleman.' Well, the next
morning he challenged both Law and me, who
were conducting the cause against him, for say-
ing that he was no gentleman ; we sent him this
answer, that we conld not think of fighting one
who was pronounced by a solemn verdict of
twelve of his countnrmen to be no gentleman."

» 1406, Y. B. 7 H. IV, 41, pi. 5 (in arguing
. Ti.. f„ii : i 1. 1 , J T..J . ... ' qnestion as to the duty of the Court not to

t»L.th?..?«^fJ?''J'l.'f"**'S^ •.',"." •""• """Jered a certain judgment, counsel put

?^n "w"k 'J'"^"'
M<lon,mTwiss'Life, this case: "Sir, let us put the case that ^ne

1, 130. We bad an amusing case at York, man kills another in your presence, von observ-Sukes for a race hud been deposited in the
hands of one party, to be paid to the owner of
the horse that won ; but then there was a con-
dition that each hone was to be ridden by a
' gentleman '; and it was disputed whether the
bone that did win was ridden by a ' gentleman

3602

presence, you observ-
intr it, and another who is not guilty is indicted
before yon and is found guilty so as to incur
the penalty of death ; yon ought to respite (he
judgment against him, for you are knowing to
the contrary, and should make further report to
the Kiug, to give him pardon; no more should
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telling in that cp«it/what he kn^. i^rjjg^^^^^^^ " » TT' ""^

without either injuring justice o, S^^Sli'*X Lth"t '"'?'"raccepted that the judge is not to uae from tK u I
therefore pkinly

ci.1 knowledge, that wh ht*irwrol^ttk?v°f ,''V"^ ? ^"'"-

former ia in truth " known - to him ™T i

" ""^"^^^'^ual observer.* The
known and notoL. toS n.e^ a^ S^ [/" '^. P^,""« ««"« tl»«t it i.

the term « knowledge "t Tio «ns^. mrV T^' '\' 7"^* °' """«
knowledge by notoriety and V^n.i.'T i.

*° '*"'' ''"« "°« between

time. Tjj:;::Ct,T,r-:::^^'^i^"^^''' "''--^- -^ -ome.

peiBond observation ;beirnritgaT^h^7J^^^^^^^ ^^
tion. it is obviouB that theS latin thefrtiTi"'*'"?"*

'^'**™^"-

witness to the jurors. The'« arhotve '^^ J^^^^^ "f"7judge', own ultimate determination, -such m th/ Jn 7* •

*" '" *''®

•rtf atkad of me the rerv cue that too han.

mm ilUt as vnn m* {» .^j i. . * 7r . ""f.r«: jV_i ."~ "•" *" *•*» «nd 1 told

tiZ^^'^•'f "•, Strange. Mowd. 83 (men-% in 8Mi,3er.' argument, the ca» in7H.
I conniel

1S9,i^ucal, I Leon

«TI,;Tn'-C"£™^ '""» «•"« Year-oooa:
TJe jndm be ooght not to canr hinuelf ac

S^°« »SV Pri*^ knowledg^hteh^ '
•

of the md fact. mV >« ..».!. ^i.. -.!r.

L^Tm.^" convteted and then get a'pidoi

• coatinnancei the judge'! penoiij kiSwSd«
b^ ^.°!U"^°/ c«dit7held imjiSJeVS
State r. E^Twajd^ 19 Mo. fifs, 676 (cout ctionoi
» witneM before the "une jndgirTnMiTi^conntyj notice not taken); lfe9fR^fcSS!i?Antwerp, 4 John. S39 (a itatn^e f^lSd^\^'

^.'^"'i^'JoVto^lteTnfS^'f^: ^'i'^.^l^cTt^Tw^Jht-rwSmay be noted that Coke mirtnuilaSi^the wort 11^1, i!i "^ J"**"* """o' act from Ui
«.«;- m the original, «.d tbTrt^haJ bSin ?mo S^'^'S,"'* *","»* knowledge pn^S^
oiMtimee miMoQ, through him) i?!2v^ "i

""," « Vt sot 83 (mirSwrcri^
P~«^Tha,er^XiD«rTreati«L29n S?S^ •"'' H?j» •»<'*»'« dom»SclJiS?^

h«» an intereMii^ nAt. ™ .K.^.i:i!Tl^_f"' '^•_°]^ "??*'*«'jE» <>* l«» of that SteMMOot

I6JL ('^'^"Ithi^^t^.i:^.^^
:5'.r~" ^ "J"* P^""" snowieage which he

da

P"***"* Thayir^ellmiDarr Treatiae. sgn Si

l^,^^'"^-^^^^^^^^^^ lA-d7rTi^:gbaf„-rKa;"cUi- .05
of thii problem.

* '«»«, Sir John Fenwick'i Trial before the

(Mr. Hawle^ SoL General, on Mr Sem^h«ving cited the above «oi/of (Wi™T??|!

^»-Ateti?n^rtotS^^^^^

Lnj;TF^"f''-%^'?rroVt
£pr^r '4^h,^r.r/^«.:?^S5

i^i ^" "1 gire evidence of hi. knowIedJi-•nd BO the udge in H««y IV. time o'K

Mri^ oi«r., »;^S' *"«»"» ". J!.au Ulaire. 1W^ S89 81 N. W. 409 (a witneu to a brid«'.bad condition w«i excluded by the trij jX,

JTeWe^n^r '
'^ '*"°"'' knowledge",

of «4. fi,.!!i !?*!. '^ (condemnation of rightof way
;
the trial judge'. " gnat famaiaritv wiS

^r.^^JTh"'-'!?'
8tat«?c;n.ide".;j?7n nS^

rlT? * ""." Jjdgment ; 1881, Hala»ka
"

Cot,ham»n, 52 I'd. 684, 9 N. W. 401 (action foi

Z:^ " «=onn«el. tried before a ji^° tS
and knew" them, aUowed to be uaed) tS
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Since theae we to be decided bj the judge, he ia it liberty to invatifots th«

/acts tot himself, in addition to receiving the evidence which the parties may
offer. This is done, however, not hj virtue of the doctrine of judicial notice,

but by virtue of the judge's exclusive function, as against the jury, *o try the
fact {ante, § 2S49). These investigationa are frequently to be observed in
rulings upon the recognition of a foreign State,* the tenor of foreign law,*

and the meaning of wordsJ

(e) Finally, there is a process of invertigation by the judge prior to a
ruling 0/ Judicial notice upon a question of fact determinable by the jury.
For example, when the Court is asked to dispense the party from evidencing
the fact that the Mi issippi joins the Missouri above the city of St Louis, or
that the first of Januaiy, 1904, fell on a Friday, t. e. to take judicial notice of
these facts, he may resort to a map or a calendar, before making the ruling.

This process is common enough ;* but it is distinct from the two preceding
ones. It is not a search for evidence to establish the fact ; because the fact is

plainly of a kind within the province of the jury, not of the judge. Nor is it

a contribution of personal testimony, for the judge does not know it by his

own observation, nor need he take the stand to testify. It is merely an
occasional measure, taken in discretion, to satisfy the judge that he is jus-

tified in making the desired ruling for dispensing with evidence. He per-
ceives that the fact probably cannot need evidence ; he merely seeks to define

the precise tenor of the fact about which he will make his ruling. The
fact will still be in theory disputable before the jury {anU, § 2667) ; the
judicial investigation is made, not in order to establish the fact in their

stead, but to make a ruling dispensing one party from offering to them evi-

dence the fact. This process, moreover, though permissible, is not com-
pulsory upon the judge,* inasmuch as judicial notice at large is itself more or

less optional (ante, § 2568).

• 1818, TajrloT v. Bscclajr, 1 Sim. SIS ("la
conieqiMiic* of the upimenti ia thii cue, I
have had commnaicatioB with the Fonica
(HHce, an'< I am aathorind to itata that the
Fedeial Republic of Central America ha* not
been recocniied "); ISOO, Farter r. Globe Ten-
tare SyniT, 1 Ch. 811 (boondariet of a foreign
State); 1897, Underbill v. Hemandei, 168
U. 8. 950, 18 8np. 83 (the Court may conralt
the Department of State for information a* to
the Execntive recognition of a foreien niril war
and dtfaelo itovemment, and may and the tttX
npon each information).

* 1898, Barranser v. Baom, 103 Qa. 465, 30
S. E.. 594 (extraiUtion) ; 1903, Welb v. Qkm,— id. — , 45 8. E. 418 (Uw of another of the
United State*); and caiee cited ante, f 9567,
notes.

T 1789, Aniwer of the .Tndgee to the Hooae
of Lordi, S3 How. St. Tr. 309 (jadgae may
reeort to gramman and lexicons); 1799, Erre,
C. B., in Attorney-General v. Cait-plate Glaii
Co., 1 Autr. 39, 44 (" On demnrrer, a indge
may well inform himaeif from dictionanee or
boolu on the porticalar aabject concerning the
meaning of any word. If he doea 10 at ni<i

frita, and ibewi them to the jnry, they are not
to be coniiderad a* evidence, bat only ai the
gioanda on which the Jadge hai formed hit
opinion"); 1909, Hilton v. Baylance, 95 Uuh
199, 69 Pac. 660 (certain worki on the Mormon
rali|rion haviog been excluded in the trial below,
the Coort hdd that it waa entitled to refer to
them neTertheleaa, ai a matter of judicial koowl-
adga, " to aicertain the partienlar meaning " of
the Mormon doctrine of "lealing"); and in-

taacee cited ante, { 9556 (conitraction of docn-
menti) and H 1699, 1700 (dictionariea, etc., in
evidence).

* 1896. People «. Mayee, 113 Cal. 618. 45
Pac 861 (" he U aathorind to avail himaeif of
any aource of information which he may deem
authentic, either by inquiring of othen, or by
the examination of booka, or by receiving the
teetlmooy of witnenes ") ; and many inatanret
peuMtm, pott, {{ 9579-9589.

• e.g.: 1853, Littlehale v. Dix, 11 Cnah.
364 (nuigirtrate'i certificate that a deponent
lived more than thirty milea from the place of
trial, and no contrarv evidence ; the Court held
not bound to learn what the diftance was).
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ma^i^o'f T^ °! ,'•*'" *^°"*""* " "'"''; »t » "trictly limited to a few

newTf «„n^rf- u
''^•^"»g«'' ""ay »>« considered* the daniferous-new of sookmg a p.pe ,n a bam near the 8traw.« the conditbns affectSg the

edge murt Uke the itana ud itMe it publiclr

tingnuh. bowerer, the proprietr of knowUdai
acguind at a view (ante, i liw)

**««<»*«

pJnmin^'^i"'.. '' of .p.cl.1 jurie. (Th.y,r.Preliminuy Trwutae, pp. »4-»75 thU cUii ofOct! moirt obriou.1, hmv. be«o o} broJ-^~BW tbei, g«diul dbDM Mem. to hwe iSS»n"ked by • jodicUI Uidin.tion to dieLnS
ijte for

Ro«er,

Knowledge of "the habita of thuacht and mind•nd the Mtaml inrtinct. of me^*' toTr««"2

if p" ...'?/","« "; ". C?. '" Mm.. 230, 44N. E. 135 (tojarv b/iheM ir. t",X, r^l^' .li:

Ih^Ii '^ wen th«t .pecUJ knowfed,

7rA^'77 "f* "»«" = >836. R. V.

objection
genoe, it „_ _„
mj. from their einerienwi uien-orth^i^^W
that onder .uch cfcumWance. .nrh .n Icddent

Zr'^;!"Jil:'„i\'?-".rjj'-y«?

"Any knowI«i. y^TaXXy^'onTAt. kM:r'd^^iJ:T^ '''"'*!' P^w' 'rfth.
ran mar dm; wme of yon perhan may S^ .«»?„ T *''*1'^ ''•^ »°* »"'"»'» '« 'o each

the tr«le, he mnat be ewoni a. a witneST ThiS m?e«Hj^-^?°'** ' ?"* *° '"*" '""> »•>"•
general knowledge which aor man am h,in^

g*"*™ propoeition. of exnerience that there
to the .abject ij» be Sed JithS^t Tn. li 5 7" "•«''«"•«'•' the particular ca«.T- 1897
depend. JTLf ^nowlSS rf'^S ir^Je the ^t^Z^l^J^S"- '»»i^- '>^. *^tl.Bl%»
gentljman mart be .worn" "^•' ""

^'1«S.P°"A°.? •» • ""fo*! cronine m«
» WiththaMi—!

'. ..
he noticed); 1899, Leary ». FitchbniK «• Co

m m^ •«"• uB .worn ),

ni»pl«m o/eare/uliuu {aiUe, f sSl 0) • 1874Bnd« ,. R. Co., L. bI 7 II. I 218 Pol«k:
fntl.lJ/'''*^ •? "" "»• ">• ioro" were

rj^- ~n.'^'«=»„W'n«" with ordinary prndenee»nd ducretion ") ; 1902. ChicMo & 1. 1 R Co

ITS Id. 373, M N. K. 817. «««. r commonexperience" a. to the mode of alightinifromca™. proper to be considered); 18^? Hfn^
« Wh,« Jh^J'-

"
'*'-.i*

Atl. 154 (!)«,. C.T:When there i. no evidence of iuwnitr, intox-

on tSS-oSLSl"",".^"'^- "•' "o evidence

proTid«a for the nrfuiArv»t:<^n r.f -„.• i ii*_

r. Beaver 119 111. 34. 65 N. iT IM jorf may Dro^^^T^? °* '"' "^' ""P* '•>• in't'nct
consider the natural iniitinct to nrJIriL lLT»J P™"««J to' the pre»ryation of animal life it
•void danger)

:
TSSIi. HcpkiSo^TKn,«n /S T^ 5" '"'"""^ '""" •''''' -'"'oni.trttu pri,^f

M«- 862 (death by a train; the jury having

8606

nnderetanding of the riak ").

75 NwVi'^il'"''*" ?• ^"^I^O' "7 Mich. 847S N. W 288 (Bre Mt in a bam by .mokine a
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s!;*i

uioiu kinda of rtlvm,* the iaUnkating natnra ol a oerUin Uqnor,'ud itw
(though thia illtutntaa how kml oonditioiu my affaot tha appUoktion) th»t

• game pkjred with boae-ooant«n wu played for money ;' but ineh a mat-
ter ot private and variable belief aa the character of a partionlar witneaa

cannot be ao taken into conaideration by the jury.* The range ot auoh gen>

eral knowledge ia not piedaely definable ;* but in theae daya when too muoh

M Km part of lb* Cooft, bat which wm ia p«>
miioa BtnlT of kmm om or Hon, bM aot
tha wboi* ot tha iorr, eoald Dot (Irljr bo lakoa
iato Tiow bjr Ibo juy ") t ia7t, WbMtoa ».

BtM*. 46 Toi. 1, 4 (tho Jaijr aahod Ibo trial

* With tho foOowiag
dtod onto, I IIM (inft kaowlodgo aeqaind at
a Tiow) : laai. Onoa t. ChiMn, •? lU. S70,
Hi (Janr't "owa kaowlodgo of ralaoi" raar
bo eooiidond); IIM, Sniagflold C. K. CoTir.
HooCaor, ITS id. 684, 51 N: E. IM jdaannw
for ponooal lajoiiooi naoral koowlodn al-

lowod to bo OMKl) ; l«00,lKock Ulaad 4 iTl. K.
Ca V. OordoB, 1«4 id. 4M, M N. E. SIO (valoo
of laad ; "toot nwa goaoral koowlodn of mat-
ton aad anin," boing otnek tiom tbo iutrac-
tioa, wa< bald to bo mon iiuplaiaga) ; 1199,
Chicago K. 4 W. R. Co. r. Hunoaa, SI Kaa.
40a, 410, sa Pac. loaa (pannaal kaowladgo ai
to Tsluo of laud is not to bo eoaddoiod) ; 1884,
PUkf V. Boatoa, IS Pick. 198, 808 (aminoat
domala ; ia jadging damagao, tbo Joty ahoold
" take coobmI of tboir own oxpnianca and
knowladga of lika rabjaeu"); 1839, Mordock
t. Sonuor, 98 id. 156 (ivloo of gooja ounTortad

;

Shaw, C. J. :
" Tba jorr mar proparly axardaa

tbaU own jndgmant and appijr thair own knowl-
adga and aipariance in ngaid to tha nnatal
anqact of inqainr ") ; 1888, Bradford e. Cniukrd
Ca, 147 MaH. 55, 16 N. E. 719, Hmbh (" com-
mon axparianca " la OMbla in flndlng ralaaa)

:

1903, 1)0 Gray v. N. Y. * N. J. Talaphona Co.,
68 N. J. L. 454, 53 Atl. 900 (jnron' axparianca
aa to tba datrimant of telepbona itnictniaa to
tba ralna of proparty, not allowe>! to ba con-
aidared) ; 1881, Haad p. Hargrara, IDS U. 8. 45,
49 (" thair own gaoaral knowladga aad ideaa
are araitoble ia waigbinn expert toatimonr to
alne); 1818, Cnmminm v. Com., S Va. Caa.
198 (larceny of a bank-note; the defendant'*
paaaing it off in payment relieved from any
forthar aridenca ot value) ; 1884, Waabbnm v.

R. Co., 59 Wu. 364, 371, 18 N. W. 398 (Und
damage* ; tho jnry may uie their general knowl-
edge of ' tho efementa affecting tha HiHimant,"
but their rordict moot be rapportod by tho taa-

timony ; loading opinion, by Lyon, J.).

* 1854, Com. V. Packham, 9 Gray 514.
* 1840, Stereni v. State, 3 Ark. 66 (gambling

;

though there wai no evidence that the play wa*
for value, yet the jury w«a allowed to ue ita

"axp^rience" to infer that tha bone-conntera
repreaented money).

* 1895, Jennav Klectric Co. e. Branham, 145
Ind. 314, 41 N. E. 448 (juror* may n«e general
experience in indKine of witneaaea' credibility

;

good orauion, by Haciuiey, J.); 1854, Schmidt
V. In*. Co., 1 Gray 599 (jnron may act on infor-
mation which may "fairly be uppo*ed to
be within the common knowledge of all the
juron " ; but " any particular knowledge of
any fRcta, such a* reapectiog the general in-

famoui character of any of the defendant'* wit-

nesae*, . . . not beiuE open to comment on the
part of the defendant * conniel or to inatruction

indga: "Caa w* Jadga a witneaa ioal by what
ha laya oa the ataad, ud not by wtiat wa know
of him priratalr t

have baaa in tna
baU, that the aaawar abooM

aflrmativol : 1896, Jobnaon a.

R. Co., 91 WU. 9SS. 64 N. W. 753 (tbo inry'a
knowledge ot character of • partioalar witnaai
ia not to ba need).

In (rteraio, thia roaalt waa at flnt aot a^
eapted : 1881, Audenon v. Tribbia, 86 Oa. S8S,
889 (a charge that a witneaa* character for vo-
racity, if they knew It, might ba coaaidered, waa
approrad) ; 1881, Haad r. Bridgaa, 67 id. 997,
937 (aame ; tha rnliag dafaaded in an able opia-
ion by Crawford, J.) ; 1884, Howard v. State, 73

* id. 83 (nme ruling) ; 1899, Chattanooga R. 4 C.
R. Co. V. Owen, 90 id. 965, 984, I5«. E. 858
(preceding caaea ovormlod ; eimilar charge dl»
approved) ; 1894, CoUina v. State, 94 id. 394, 19
8. E. 943 (aame).

In South Canlina tha aarliar theory of a jaryl*
knowladga long peniatad : 1834, M'Kain e.

Love, 3 Hill 506 (the jury may act, " ia aoma
degree, from their own knowledge of tho
character of the partiea and their witneaaao ; it ia

for thia reaaon that the juron are dfawn from
thericiuaM'').

* The following illnatrate ita further aeopa

:

1859, Honaton «. State, 13 Ark. 66 (huceny of a
hoiBO ; though then wa* no evidence of it* value,
tho jurr'* " knowledge and exporieneo " wa* held
to jaatify infen^cea that tho defendant ~ Jd
not have borrowed it, at alleged, if valnelcaa,

etc.); 1834, Parka v. Boaton, 15 Pick. 198, 199.

909 (a fact peraoaally known muat be teatiSed
tc; but thia doea not include tho knowledge
obtained by a view, nor tho common experience
of judicial notice) ; 1898, McGarrahan v. R. Ca
171 Maaa. 911, 50 N. E. 610 (the jury mar
emploT "their knowledso and exptianca ot af-

fain '') ; 1897, Dliuoia (>nttal R. Co. v. Greavea,
75 Miaa. 360, 29 So. 799 (prindpla acknowl-
edged ; but a general inatmction, without apeci-

fying the matter ao to be known, wa* helil

improper); 1896, Will* v. Lance, 98 Or. 371,
43 Pac. 487 (whether a meteorological wind-
record ehoold be believed, againat numeroua
eye-witne**ea

; juror* may uao "anch general
practical knowledge aa they may have upon the
anbject ").

The following roling would probably not bo
accepted t»day : 1816, R. v. Sutton, 4 M. 4 S.

533, 537, 543 (riota againat weaving machines

;

the judge told the jury that they might refer to

their peraonal knowledge uf the riotous act*;

held aot improper, becauae be " did not adviia



I

Httw-nai] rnm kkowudoe, uw« noticid. ,»„

A» • BMonl vut otitM^Z., •»'*»•»*»'> <^' »h« Pwwnt principle.

«rfrr.t*».r f"'^'
corpo^tion., even by Special charte aru.«.Uy^gtrded as pubbc t .. aUo acta incorporating Statebanks • and acta fZlS^J?xng railways by general pwvi«on..HhoughL"--—^

'^^i.V'J^/
on that M » loom of infonBttion

«Ujr that it nUght make the proof mora ^ii-
«Jcijy„to their »l«d, u th.y'kn.w wh« hS

8. W. SO; UM, State v. >Unh. 70 Vt isa 40

W. HJ- St? ^k. i» F™*'. Trial. Onr.B^i Rep. Its, to ooBOMl: "For the fotora itwoold «T. tim. If, wbea too foaniSd« oWe^
Act hm; for, thoogh we an noppoied to keenthe itatrtee in onr hmOM, we do nStT ••

«m!^J^J'S*^i.'^ "' » •'•'"'e. "hen ite

^?^^'!!J'^'!»^' "• <""*• i '»«> (enrolledcopr preferred to Jegiilatirejoirnali)
'"™"~

ku»on. « Pet 317. ai9 (proieedSn of theI^EMlatnre on natltlnt.. r„. ...ii.< i..P._^L/."*

169

* 18S3, Hammond t>. Inloee. 4 Hd lu it*

State ». Cooper, 101 N. C. 688, 8 8. E. 134.

8607

I not by special charter." Moreover,
' 1S77, Albrittia •. HnnteriU* m au a**

«t; ISM, Alderman . FiSef 10 i^ 2S'

MS; 1878 Doyle „. Bradford. 90 HI. 416 (*tt

I87S. Stier M^Wooea. 41 la. SM, 354; 1871ftell r. McDonald, 7 Kan. 486. 446: 1868State ». Sherman. 4g Ma aio 814- imS-Bh^I:

•Sr**.'.^
^'•- ".*««; 1901. l>avev i. Jaoee-

T.U.. HI id ess. 87 N. W. 813 (thi adS
of a general charter law by a particularVitr

,J« ^- P"^ •\?"'' "f '•"'»l*on. 31 Qa. 69

:

l«?'n t . £• ""'"eo'M'y, 19 Ind. 110

V ....'•5"" '• W""". M Vt. 5:0, 578.

! S^i' p!!!?° '
J* i^" '« ^d. S75. 278.

IM. OK*' '^T^o'v," ^°' »* Ala. 413. 498;
1839, Ohio etc. B. Co. r. Hidge, 5 Blarkf 78-

H.w«:..5rTer45^:?r- •"*• ''''«'"••

ia9l''M.J?ll°"P« ". """' '"**"? «»•'•<»
1898. Miller ». Matthe<rti, -7 Md 464 40 Atl
176 (notice tak.n of a ««u.e ch.ne^ng*a°c^m;
pany to be aole eurety on official bond*. ButW ' —WW
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•a Mt dMkfwi bj tlM Ugidatai* itmlt to b« dMiMd a pablio act wiU b* w
tfMtod i

u Mid of ooHTM u MnmidBMnt of a privata aot bj a publk one," at
anj amradnMnt of a pablio ono.» wUl b« boUomL OooadoBallr, too, atat.
utM nqnin all privata acta to ba iiotio6d.>*

(*) The •nfiiMNM* aad ngnlaUona of local beard$ and oonnciU an not
notJoad." Tha wgulationa of «f««>«tf<»* *p«r«iiMii<« or buwana a» eomatiataa
but not alwayt, noticed.!*

'

i 2678. SaaM
: (2) rotatm &bw. The laws of otbar naUona and Sutaa

—

not bamg lawa of the fornm at all, azcapt by oaaual adoption— will not ba
notioad > Bnt hare loma farther diMriminaticNM an nacaaaary

:

(a) IlalaUvaly to each other, the Stat,, qf th» UniUd ataU$ an inda-
pendently eovenign, and for the preaent purpoae fonign ; hence their lawa,
equally with the lawa of other nationa, will not be noticed by the CoorU of
any one of the United Statea.*

10. 4H (tonomt. »i»». IXTyctoi.' NplMioM, •«« aotiMd) ; im. tahk
». MhiUi.<>eM,M c.c. A. air, tr r«i.m {ng»)^

" ras«, Baunonl ». MoMtoin, 10 Mag. 40t

;

im. MhMOfi. K. A T. R. Co. ;. ColbVn. 90
T«x. sao.M 8. Wr. lU j IKM, BMt; *. Kwnrlar,
4 IVt. lit, U7,
» ItM, Ut>1I« >. PMpU, • ni. App. I»T.

n. Mi It7», Balmoat ». MbniU, 69 Mt. 314,
81 ?•

** E. g.! Cooa. Qm. St. 1M7, | 1097 (••prt-
TM* or nwial acta ") ; 1979, OorU i>. BniUMd
90 m. 4ftT 1991, E.1 Rirar D. A-aTxSpp
16 lad. 949.

^'
«• 1947. CaM *. MobUa, sa Ala. SS9 (dtr)

;

1999, Moon *. JoBMboro, 107 Oa. 704, 33 8. E.
435 (citjr): 19S7, ladiaaapotla a C. R Ca i>.

CaMwatt, 9 Ind. 397 (eooaty boaid) ; I9S9, Oar
via r. WaUa, 9 la. 19« (city) : I9»», Watt v.

JoBM, 60 Kan. 901, M iW 16 (dtv, ia civil
caMh; l»oi. Hone v. Mablar, — Ry. -, 64; i»ui, nonw p. oiaBMr, — Ky. — , 64 Vmtlry

919 (city)
; I9.U, HaMard •-. ManieipaUtr, «•»•«•

7 La. An. 499 (citr)i 1999, ShaafdUr «.^alt1-
mon, to Md. 49S, 31 AtL 439 (city): 1999,
KiM : Malater. 99 id. 691, 41 AU. 1067 ; 1976,
Wiaooa V. Barlic, 93 Minn. 914 (city) ; 1964,
HoiHMT V. KanaeU, 19 Mo. s:,., StS (city):
1977, iHwteT p. Waring. 69 N. T. tSO, tM

1901, Wbllaay r Spntt, is Waafc. 61, 64 raa.
919 (nUta and daeiiioM o( U. 8. land^^iOea,

) aotipad).

,„'"'•. F»Bi.Hilt V. IMln. I P. Wn». 419
(Hotlaad) i 1194. Board >. btrdla. S Haw. 111.
114 (law of I'Ortacal) ; 1931, StiMlMr v. I.acaa.
9 Pm. 763. 769; |979, Tha Pawa.hlck, a Uwali
141; 197ft, Daiam >. Mala, 91 U. H. IS. |g

But AdmiraUf law, m far aa in eSact inter-
national and common t<i nil, may bo noticnl-
ItOI, Talbot V. HMmnii, I Tr. I, 37 (Fianrb
manna dacraaa aa to ueutrsl (iimmarca, noticad
aa Uwt); 1971, The Scotia, 14 WaU. 170, 196:
1199 Tha Naw York. 175 U. 8. 197, 10 Sap.
67 (Canadian atatou ndopting Kaviaad Inter,
aatiooal liagobttiona (or NarTgation. noticeil).
Cealpi: 1971, Tha Pawaahick, 1 LowaU 141,

jcitT) ; 1999, Sliltgaa i>. Rnndla, 99 Wia. 79, 74
N. W. 536. Bat the (ollowiac diatinetioii aaama
aonnd: 1999, Seraatoa v. Iiaoanbaam, — la.—

, to N. W. 191 (a manieipal Court moat notica
monidpal ordinaaoa).

>* 1893, Com. V. Crane, 1S8 Ma«. lit, 33
N. E. 3t8 (internal revenne nsalationi aa to
olaiimargariBe, not noticwl) ; 1893, Campbell ».

Wood, 116 Mo. 196, iOa, 21 H. W. 796 (mr-
Teyorganeral't inatrnctioiu to dapntiea, noticed)

;

1901, Laraon t. Flnt Natl Bank, — Nebr. —

,

99 N. W. 719 (renlationa of tha Indian bnraan
in the Interior Department, noticed) ; 1899,
U. 8. ». Gnmm, 9 N. M. 611, 58 Pac. 398 (In-
terior Department regnUtionn for licerae to
cnt timber, noticed); 1894, Caha i: 17. 8., 153
V. 8. Ill, ISI, 14 Sop. SI.') (Interior Depart-
ment regnlationa (or laod-oflice unite, noticed)

;

1896, Dominici it. U. 8., 71 Fed. 46 (Tnaaniy

8608

Bt atatota aomatimea the mle la channd-
W. Va. Coda 1991, c. 13, { 4 (fonign Taw,
•tatotory or otbar " ia to be noticed).
* In aome Conrta, diatinction ia made

batwaan alatnte and cnmmon law; Ala.: 1889,
Inaarance Co. v. Fon-heimar, 86 Ala. 541, 5 8«.
970; Ark.: 1901, Louisiana * N. W. K. Co. v.
Phalpa, 70 Ark. 17, 69 8. W. 709 (bnt ben a
atatate o( 1999 rhanrnd tba law); Cal.: 1854,
Carandar r. Onild, 4 Cat 150. 153 ; Cuia. : 1886,
Folk V. Bntterleld, 9 Colo. 316, 11 Pac. ll<-
Caaa..- 1813. Brackett ». Norton, 4 Conn. 517
510; 1817, Hempataad i>. Read, 6 id. 480, 486;
1837, Dyer v. Smith. 11 id. 384, 390; 184.1,
Hale V. 8. N. Co., 15 id. 539, 549; Fla.: I8ai
Sammia i>. Wightmaa, 31 Fla. 10, 30, II .s.,.

5M; 1996, Duke i>. Ta^rlor, .17 id. 64, 19 So. 172
(here tha law o( organiation of corporatioun)

;

Ga.: 1888, Simma v. Kxprcm Co., 3H (Ja. 12»;
///.. I860, Chnmamro v. Gilbert, 24 III. 293;
1895, Ferria ». Bank, I.W id. 237, 41 N. E. 1118
(the HUthority o( a foreiipi notary to adminiater
an oath); /nd..- 1859, Johnaon v. Chambem. 12
Ind. 102, 105 ; Ind. T. : 1900, Hockett r. Alston,— Ind. T. —, 58 8. W. 675 (Uw of Cherokaa
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«.«ewh.t «hoI„tic tL^"h«t it ^L'J^'w*:^"^ ^"PT ^"""- ™ »»»
below could not know decli„.. „„ J"? f * ™ •P'*"' *•>•* »»>• Court
notice what iul12"^^. J/'S: ^:T l"^"' ^-'»- ^
Unding this principle it hu b«In kS^' k a? ^'^ °' ' '*"*«' »»*»«•' K«-

the effect of . j«Cent in ^o^L?Jf! ^^^^^
8t«e «.y be noSS """"" ^"^ Court.- the Uw of .uch othe,

JeiiJ^tX'^^l'J'^rnVw "''^""'"^ '•" "^" >-' »' "Other

iT^i-Hl!?^ ' • '""•rCoBrt will b* MMiMd

I'lKMiOMk* * O. Cuai Co. V. B A O R r«

IMO. U. H. r. KejriH,. 9 How. 1»T. 147

1»00, AI«»Md»U A I F jTt r„ V /^"" •'

LMd.r.. 107 U. M, 32 8o^m'% mmBjdtiBjo™ * O. R. do. r. OteBn. ,« Md Mr"

to 7!..r "^i^?^- " ""•'"I'd hy Fedeml Act

•on); rt. /. .- |gs8 Taylor ». 8l*tcr 91 Rt
T*L^t T^- ^"' 'M9 Aid.~„ J-AnderwB. M Tex. 639: VX: 1(199, Mumr i'Allen. 71 Vt. 377. tt. Atl. 742; fu" ll,''WyoM r. Com., 1 V«. Co. 95. »».

'

»n Cmmdtt, the iutercoloDUl Uwi are h>
Jt«at* to h. noticed

: Don.. 8t IW3 c. U 17
and colonial lawi, to be noticed i- R r nJ.

e":."?!'
'•

,I2'
«." ""•• ^^'•' •»" -"3";

Previse'"). •*^' •'*''^'- "'•"«<"'«« '«hU

•.nSl"?!!'"*!.* •'»il",«««tnte baa done the

.vid^en^T^'fodn I:SI!T?5^!|',.».'S„2

andtheinreatoTi..^ P ^J« «««tf".

rKiU. '*••,?" ,(»o»ice of the law of the

Si^r' '^' ^""•" ^"^•°^' ~*

8nJ i«
""^' "• '*°°»*l"». 11« U. 8. 1, 6

Hincbmaa. 27 p, 479 «r^'nKi 'j "'" "•

•.^n« opinion, b^ *'VwL j''°
.ij^'fe,:

York jnd™?„rrr ..»oo."Tri4j;;;*i.' k'js:

3609
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has been applied to the Ukwa of another of the United Sutjs bom which that
of the forum was formed by subdiviaion,* to the laws of Mexico » to the laws
of the British colony of Pennsylvania," and to the kws of Engknd before
the American Revolution ; but is, of course, not applicable to the laws of
England since that time.)*

But in many insUnces where the law of another of the United States is

involved, the pretumption of timUarity of the foreign law {anU, § 2636) may
render assistance. The CourU have failed to work out a theory of the fela-

tion between that presumption and the present principle of judicial notice."
There is much apparent inconsistency, and yet both principles have a Inti-
mate bearing.

§ 2574. PoUtioal FaoU: (1) Zatenuitloiud AflUrs; SmOs of Stat*. The
external political facte of international affairs, as distinguished on the one
hand from the common international law [ante, § 2373) and on the other
hand from the domestic political facto of the forum of the Court {pott,

§ 2575), cannot be said to be made the subject of judicial notice.' In the
chief instance likely to come into litigation, namely, the existena of a par-
ticular foreign StaU as independent among nations, the Court follows the
action of the Executive of the forum,; it recognizes that action, not as an
international fact, but as a domestic political fact {arUe, § 2566, par. 3). In
another instance sometimes considered to fall under this head, namely, the
aulkerUieittf of a purporting seal of a foreign State or judge, the process is in

truth one of presuming genuine the specific seal-impression offered {ante,

§§ 2163-2166) ; for althoug'* it might be possible to predicate judicial knowl-
edge of a seal's design, it is. preposterous to say that a judge can know
whether a specific impress is genuine or who affixed it. Still another fact

sometimes here classed, namely, the existence or effect of a. foreign judgment
is either a question of substantive law, not of evidence {ante, § 1347), or a
question of proving the foreign record by ordinary means {ante, § 1681).

§ 2575. Sam* : (2) Domeatto PoUtioal Organiaation ; Boondari**, Capitals,

*to. So far as the facte of political organization and operation of the State
are determined in the law, they are judicially noticed as a part of the law
{ante, § 2572). The chief difficulty comes in distinguishing between what is

contained solely and abstractly in the law, and what depends more or less on
specific official acts done under the law or upon the application of the descrip-

* 181S, Hcnthorn v. Doe, 1 BUckf. 1ST, 161,
163 (printed sutnta book of Virginia judi-
cially noticed ai of a State originally aovereifni
in Indiana).

>• 1885, U. S. V. Chare*. 159 V. 8. 4ja, 16
Sap. 57 (the laws and regolationi of Mexico
peruiuinc to land-gianta made prior to the
ceenion of 1848).
" 1883, iMne v. Abner, 6 C. C. A. 30», 57

Fed. 151 (atatnte* of the colony of Pennaylrania
and of the State under the articles of Con-
federation).
" 1888, Liverpool k G. W. S. Co. v. lu. Co.,

tupra, note 6.

** For a good ezpoeitiou of the distinction
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between noticing the domestic law, proving the
foreign law, and presaminj; it, see Hooper c.

Moore, 5 .lonee L. 131.

^ E.xcept such facta as fairly fUl within the
principle of common notoriety {yott, { 2580)
or Executive action (ante, J 1566) ; « ;., a $lale

of war: 1797, Maclaue's Trial, 36 How. St. 'I'r.

797 ; 1805, Dolder v. Lord Huntingfleld, 1 1 Vm.
Jr. 283, 292 (" that France is now at war with
Austria." not noticed; otherwise of being at
war with England); 1814, R. v. I)e BereuKer,
4 M. 4 8. 67, 69 (Ellenboioagh, L. C. J., naA
" there were so many statutea which spoke of a
war with France that it was impossible for the
judges not ;u Uke jadidal notice of it ").



UM ^l^!i. Sjioveniment title, noticed

T

I»«iMr. tfutahoBie, id. IH??«»« th«

Stuoinrtoo b inNewLZJ^L" *^°''"- ** "»«
Gtt. .• I SOI P.IS/^^:'?"'"" """'.v. noticed) •

"«•• Iwi, ferry r. State, lis 0«. 93s iq s fr3IS (on erideoce that a town i. hTth. «. . u
county of ite locati.,. »»? ^ •

*"^«' «••«

l»i>"8.rer * L^n I7"m SM !^S •K?"*i^^"^>
^

ri"it^H^'R'"co'r'i?s^d:».=

noticed^ iMi n '^xpo.ition in Chicaeonoticed)
, ISOI.Ouanuv "• People, igg id^;

"«^y8.^:.« id r«nTN"Wi

M^in-^^ Si^rtrA '^-1^ r*"' "^•

WatorriUe, n,iiced' to te in Jh'"""
**""""

Kennebec) AfaT- 1869 rl ^"'^ °'

Wheeler. 16S M.V M N F lM,*;,t.*^°'"- "•

ernmentS- ."„t^. Lot cS?"?S'b.^^«°"

KrJgcpV»fcr?i7d: l?fr7>'N"'??'

Co. ... Yiong, 40N if4M '?S1P|'~«^ ^-ke
town-, noti<Sd): iV^' "/uifi sir"''^

'"'
117 N. C. 774. as 8 E wi /

" *''""'•

noticed a. mcMVa / . ,«', <"»'"?•"»"•«.

well 3H I 19? (ii. K \.' . •
'^''» "• Onn-

the cuy of Galreeton i. in the conm^of oJ^jeiton in Texa.. noti.-ed) •
1 sob h{ "iLP""

IMvi", 89 id. 256. 34 8 W 439 ?fh.,!"'*'
."•

the connty^ieat Noticed* -'mT, '
^ n'?r" "

Iand..nJliLf" '""^ ™Wm.iou. of pul.lic

be "oiil^rttn'r^t" "? '"*•'""

^^pe in .«i.t.;!^™r'ri p.:;ruL"'co'„5;;;»
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§ 2576. Sam* : (3) Domaatio CMBoiala, thair Idantlty and Authority ; Oann-
laanaaa of Oflolal Doonmanta. It is the law that creates certain offices, and
attributes certain duties and authorities to the incumbents ; but whether the

incumbent at a given time and place is a specific person depends on external

political action, sometimes recorded or notorious, but sometimes neither.

Courts have solved this application of the principle by considerations of

practical good sense and convenience; which are, however, difficult to reduce
to a definite rula All that can be said is that the incumbencies of the
more important and notorious offices are judicially noticed, and that many
of the lesser and local ones are not'

But the field for the present principle, applied without other complica-

tions, is after all limited. In the first place, the authentication of oficial

documents involves usually the additional element of the presumption of

genuineness of the seal or signature ; this has been elsewhere dealt with
{ante, §§ 2161-2167) ; the pure question of judicial notice arises here only
when the signature or seal is otherwise evidenced and the incumbency of the

person remains alone to be proved. Again, the presumption of office from a

notorious acting of a person in the office (ante, §§ 2168, 2535) does not rest

on the present principle ; it is invoke^ only when the present principle fails

to aid the purpose.

§ 2577. Saina : (4) Oflolal Aota ; Blectiona, Canana, LegialatlTa Procead-
inga, ato. It can seldom happen that the doing of an official act can properly

1819, Keamaj ». King, SB.* Aid. 301 (bill of
exchange, declared on a« drawn and accepted at
Dablin for £548; the qneition being whether
it waa drawn for Iriah or Enelioh money, the
Coort declined "to take jadicial notice that
there ia only one Dablin in the world " ; this
was correct; bnt the Court ihonld ha^e pre-
nmed that a bill pnrpocting to be in Uablin
waa in the Dnblin of Ireland, on the lame prin-

ciple a* the prenimption of dating (a»u, i 3580)

;

thi> result is plain, and it is cnrions that the
Court could not find a principle on which to
rnach it) ; 1849, Andrews v. Hozie, 5 Tex. 171,
182 (promissory note payable in New Orleans

;

that this was in Louisiana, probably not noticed

;

hese the proper solution was the sa,ne as in the
preceding case).

^ To the following cases add most of those
cited ante, {§ 2163-2168, when the aaiie prin-
ciple is inroUed ; some of the foUowin)^- cskcs
belong there also, bat are here placed as illus-

trations of the usage: 170S, Elderton's Case,
2 Ixl. Raym. 978, 980, tmhif (the authority of
certain officers as justices of the peace, noticed)

;

1809, R. V. Jones, 2 Camp. 131 (the signatures
being proved, the incambenry of persons signing
as lords Commissioners of the Treasury was pre-

sumed) ; 1855, Ingram r. State, 27 Ala. 17, 20
(sheriffs of the several counties, noticed) ; 1874,
Thielmann v. Burg, 73 111. 293 (jurat of a notary
public, without sral; his incnmbencv noticed);
1900, Crawford v. State, 155 Ind. 692, 57 N. E.
931 (whether a person was a deputy of the
attorney-general, not noticed) ; 1842, Walden v.

Canfield, 2 Bob. La. 466, 469 (Edward Living-

ston's office as Senator, etc., noticed); 1857,
Lindsey e. Attorney-General, 33 Mils. 506, 528
(changes in the governorship, noticed); 1900,
State V. Mason, 155 Mo. 486, 55 8. W. 6SR (num-
ber of members of the Legislature, noticed);
1866, Wells c. .Uckran I.lil. Co., 47 N. H.
235, 260 (that D. L. M. was governor in 1826,
noticed); 1827, Bennett v. Stute, t^art. A Y.
133, 135 (that T. B. O. was attomev-general,
noticed) ; 1854, Major v. State, 2 Sneed'll (the
incumbency of one sij^ing as clerk of court,
noticed, as being a pniilic officer); 1847, State
V. Evans, 8 Humph. 110 ("John P. Campbell,
attorney-general ''; noti'* taken of th'? district

for which he wru officer; also that N. B. had
resigned that office before the term ended, and
that J. P. 0. had been appointed) ; 1849, State
V. Cole, 9 id. 626 (venin signed " B. II. G. "

;

notice taken that he was clerk of the issuing
county) ; 1874, Currey v. State, 7 Bsxt. 154, 156
(that J. M. T., signing an indictment, was at-

tomey-gent-ral, noticed) ; lb70, Deweea o. Colo-
rado Co., 32 Tex. 570 (that H. was Governor of
the State, noticed) ; 185C, York & M. K. Co. e.

Winans, 17 How. .30 (the incumbency of the
acting commisiiioner of patents, noticed) ; 1899,
Smyth p. New Orleans C. & B. Co., 35 C. C. A.
646, 93 Fed. 899 (signature of the Kovemmcnt
secretary of the Spanish colony of Lomsiana,
notic'ed); W. Va. Code 1891, c. 130, § 3 (the

signature of any domestic jndge or of the gov-
ernor is to be noticed) ; 1865, Ward i-. Henry,
19 Wis. 76, 81 (the incumbency of a deputy
marshal, not noticed)
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^e£finE^'J'T ""^'^ '' '^^''^'^^ - the ordinary ways..

this often involves mheft^^^^ TT^ '"'''" ^<i.~.» though

§^ 1351, 1672). The acts of the :.^tffi'
^^''^ "^ '^^'""^ <"»''•

popuktion. are commonly 8^ d to fl*^ °®'=,fl»' '"^ ^turning the data of

aJinost always a mromeJfrrlltr. J""^^!f^ ^ti^^d ;

« though this i.

CouriTnoticed;* bu this! an «^'ifi ,
.7° "* ''' •^'*""*''' "« *»y ''°°»«

ingaas contained in th^ iou2l»i'''°7 '
""^ principle, the p'roceed-

Sfied copy (fnArreSor^esT* '^ '^ ^^^^ ^P^ » ^^ ^

JeS^pri^-rirTorTm'Sffi^rc^^^^^ the

srsitihf:::;^:< r;;-S '-^^^^^^^^^ ~
.ore n_us o^ceiriU:.;-!^ o7 hf^t^^^^^

•But thii lauaUy inrolraa rather the offer

(.^'iVIS^"'"' " '^""^ -
' *«' ~^^

II70* illll^^ ' •
''*°'"* '« '""l- 324. 47 N E

Jlicket wu labmitted. noticed)- 190i 2?

^""'lalf ;i
'"* " ^- ?• «9 -i*

(th« • Mneral election wa. held on a oert^^' •".l«l»« oertnin officers were to hTvoSSfor. noticed
; 1873, KUis ,. KeZia it K?-

M.nnJOO, 75 N. W. SIO (reference Kliition retonu, etc., to determine whether, n^^r

ellJ^™ ifL"? ,^^/ '*J- '«'• 8«» ('he d«e of

aSS^ n^S-^!"'? f»'P~ident of the Cnit^

•ilLv- .
• t?^ <'*•"" of St«te and conntv

9J, 95, 17 8. E. 788 (that a certain diatriM voted

/J-Jh.^' ^"P*" «• WiUiami, 64 Cal. 87, 91
1„!^?^ «nn" reenlta); 1880. Worcerter Na-

Ution by the censnii, noticed a» not beinir'Wutin

Tn5
^'

fi^>L'*9»' Hontington .,. 5« _
52i;r„'**

N.E 10S5 (the Fideral cen..^ a.deitorminingacitr's population); 18»3. StaterBraekamp, 87 la. 588, 54 N. W. 53S ahe nolo'

76 N. W. 844 (popolation of a city by the Fed

m M^'!tl' IS't,' %* '• **«rion fco Court.

8M (VwT"*:- ^"*'; ^? Nebr. 527, 530, 54 N. W

JN. W. 467 (the Federal cenaua and the State
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« n,' iSS'^'Ll'*'' 8»»"<» "• 0"gon City

767' '^''^r. i;89rn'2fo'(SSu"io?r:
naJ». recogniied without proof) IsSToMicT

^'J'rs^^i,Vs ''9i^?£i7«jE;/^

»

8Td1i^'6^^;f '#'^°^«^"'^sii;Bind. 156, 161 (the iegidatire joomals will nS
f^.f^r''??

'•' '^? CoSrt, but mu.t b? Ed bS^

Burt i H^p""*, '*J- "' »"'« '*»««): rsSt
nnt -f°- ", **"'°- *"." (they muitbe
P^^J.V"'*™'* •« ""J* to orerthrowThTen
rrf^ed rtatnte); 1856. Green v. WeUerTsi mS.650, 686, 711 (Smith, C. J., dia..) • IMO ftiDnncM, 139 U. S. 449) 457, li sTplhlT'

^
whetw tUr"!*'"" ?"•"' ""^ in detorainin.

r^^ I iswr
'"'"""^' »•» ••"""•d iH

I /J""*' EWerton'i Ca»e, a Ld. Rarm 978(cited a^e, { S576); 1737, Skipp »^ke S
Stra. low (that Sir Johi Wiffi,w!; Chief

da)°^t5*'vrS."?•'''='''^?P'-"°«?-^
773 78* drJ' ^"V,^*" ' Tnraer, 6 Q. B.

I^ >.v "."S'" B-'kraptcy; not decided)!
1858, ex inrle Petereon, 33 Xli 74 (reriim^ai.of a circni, judge, noti^d) ; 1899;M^£^

°

(notice not taken of attorneya of a district Com?

,--'' "• Kel»ey, 66 Ark. 180. 49 8. W 819

iff P °' '^'^^' notic«i);'l85j. SmJ^
(the act. of indgej. noticed ; but nit the identityof a defendant having the same name m W

Pac^lOTS (notice taken that a penon had cwied

Traveler!' In.. Co., 70 Conn. MO, 40 AoJm
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Under tLe general principle for domestic laws (ante, § 2672), notice is com-
monly taken of the various elements ot-juriidietion as fixed by law,' of the

terma of Court,* and perhaps in general of the ruUa of superior Courts, though
not those of inferior Courts.*

§ 2579. SaoM : Reoorda of ProoMdinss. The proceedings in a Court are

constituted by the record, and this record originally took its name from the

judicial memory (rteordari) which could be appealed to for recalling those

prior proceedings.' Nevertheless, it seems to-day unreasonable, having regard

to the general principle of judicial notice {avU, § 2565), to predicate an actual

judicial knowledge of the proceedings in specific prior litigations (for they

are commonly neither notorious, nor within the judge's duty of knowledge).

(whether a partr ia m citizen of tho U. 8., not
noticed) ; 18S7, Gnham n. Andenon, *i 111. 514
(the juticea of the peace in the coontj where
the Cowt ia aitting, noticed); 1899, Peo|de v.

HcConnell, 155 id. 198, 40 M. E. 608 (reaignation

of a circuit jadse, noticed) ; 1895, Ferrit r Bank,
15S id. S37, 41 N. E. 1118 (that a penou appear-
ing aa attorney ia regnlarljr liceaaed, noticed)

;

1898, GUbert v. Nat'l C. K Co., 176 id. 288, 53
N. E. 3S (joatioe of the peace in the lame coantj,
noti<»d) ; 1880, Kennedy r. Com., 78 Hj. 447

,

(that S. E. D. waa a drcnit jadge, nodeed);
I8S5, Deapaa r. Swindler, 3 Hart. k. a. 705

imagiatratea of the pariahee, noticed) ; 1842,
Mlain e. Lefevre, 3 Rob. La. 13 (N. J., noticed

a» not being the name of any aaaociate judm of
a city Court); 18S4, Ripley v. Warren, 2 Piclt.

592, 596 (" It ia at leaM qneationable whether
we ttare anv judicial knowledge of the fact"
that J. M. W. waa not the flrat juatice of the
Common Pleaa Coort); 1890, Daria v. Mc-
Enaney, 150 tfaaa. 451, <>3 N. E. SSI umbtt
(that G. B. G. waa cler' of the Police Court of

H. at the time of complaint flied, not noticed)

;

1858, Kilpatrick e. Com., 31 Pa. 198 (that neither

J. R. L. nor J. A. waa preaident of the Court of
Common Ploaa, noticed; leading opinion, by
Strong, J.) ; 1900, Barnwell r. Merion, 58 8. C.
459, 36 8. E. 818 (.hat a judge waa in a cerUin
judicial circuit, that he waa aaaigned to a certain

aeaaion, that a certain day waa the first day of
the aeaaion, and that a county waa in the circuit,

noticed) ; 1898, Sutton c. K. Co., 98 Wia. 157,

73 N. W. 993 (notice not taken that an Utomey
had removed from the State).

Compare the croaa-referencea noted ante,

% 2576.
* 1697, Tremny r. Fletcher, 1 IA. Kaym.

154 (that " the Exchequer in Walee ia a Court,"
noticed) ; 1835, Chitty «. DendT, 3 A. & E. 319,
324 (" that the County Court had no authority
tugire leave to plead double," noticed) ; 1851,
March v. Com., 12 B. Monr. 25 (city ordinancea,
aa affecting the jnriadiction of a City Court,
exceptionally noticed, becanae the caae came up
for review on a writ of error) ; 1830, Newell i>.

Newton, 10 Pick. 470 (jnriadiction of a foreien
Cktnrt, not noticed on a plea of abatement for
/'» pendens ; otherwiae, of a Conrt of the same
Bivemment) ; 1896, Chicago, B. & Q. K. Cu. v.

^att, 48 Nebr. 161, 67 N. W. 8 (boondariea of
a judicial diatiict, noticed).

* The foUowine facta were noticed, except
aa otherwiK noted : 1874, Rodgera v. State, 50
Ab. 103 (ttit the fall term of the Circuit Conrt
of L. r^o. begina on the fourth Monday of
October and may laat three weeka, etc.) ; 1863,
Roas A AnatiU. 2 Cal. 183, 191 (" the timea and
placea of holding the Conrta," noticed, in par-
ticular aapecta) ; 1877, Dorman v. State, 56 lad.
454 (that a grand jury drawn for the January
term waa abo for the preceding September
term) ; 1877, Spencer v. Cnrtia, 57 id. 221, 227
(that the March term of a trial Court be{pui on
Mar. 1 and ended on Mar. 20); 1893, Rogera r.

Venia, 137 id. 221. 233, 36 N. E. 841 (that the
firat day of the September term of a circuit

Conrt in 1891 waa Sept. 7) ; 1895, Anderaon r.

Anderaon, 141 id. 567, 40 N. E. 131 (the time of
acircuit Court terra) ; 1858, Kidder v. Bbuadell,
45 Me. 461, 470 (th«t a aeaaion of Conrt before
which a deposition «aa returnable waa a Conrt
of the proper county and State) ; 1859, Fabyan
V. Rnaaell. .38 N. H. 84 (attendance feea; the
number of dava of a Coart'a aeaaion at each
term, etc.) ; 18*94, State >. Toland, 36 8. C. 515,

523, 15 S. E. 599 (that the November term waa
the only remaining term for the year) ; 1870-71,
Davidion v. Peticniaa, 34 Tex. 37. 35 (that a
term of the Diatrict Conrt waa held in Victoria
Co. on the third Monday of February, etc);
1893, Thomas v. Com., 90 Ta. 93, 94, 17 S. E.

788 (that a June term ia not a quarterly term )

;

1894, Donovan v. Terr., 3 Wyo. 91, 3 Pac. 532
(that the fimt day of a term of a county Court
was Sept. 17, 1883, and that a jni^-drawine on
that date conid have taken place m that Court
onlv).

* 1845, Van Sandaa ti. Turner, 6 Q. B. 773,

784 (even assumiue that the practice and rules

of the long eatablianed Conrta are to be noticed,

held that the rules of a Conrt of Review in

Bankruptcy, recently created by statute, would
not be noticed) ; 1897, Kindel v. LeBert, 23
Colo. 385, 48 Pac. 641 (rulea of a district Court,

not noticed) ; 1897, Comelieson r. Fonsbee, 101

Ky. 357. 40 S. W. 680 (rules of a circuit Conrt.

not noticed) ; 1860, Scott v. Scott, 17 Md. 78, 90

(that a cause waa not regularly set fur hearing;

under the rules of a circuit Conrt ; the mies nut

noticed).
I Ante, { 3436, p. 3433, { 3450; Pollack k

Maitlaod, History of the Ea|^h Law, U, 666.

muk
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taking notice of the tenor or effect of some oart of » in^- i
^"

on the part of the Court, and since it must depend more or less on VZ
Z*S:tT*' >' "^j^^^ '' '''' '«=* -«^-^h« c'cTmsUnSs oTei'h

^'onhe^X'ihT *^ '*'°
'.° *'*' ^«**°'*''- '' " «^^- done 'oTapart of the record m the same proceeding, or in a pTv>r stage of th* same con.^Me« often for the record of a dUUnct lU%Zn.^^^1:1

ir.tarl Soleao.. ta Applying the general principle (ante. § 2565) m^aaUy in regard to the element of notorionsnew, Courts are found notiZ"frem time to time, a varied array of unquestionable facta. «"gSg th«Stthe data of commerce, industiy. history, and natural science.?^ft is^i^^t^
».1866, Lake Merced W. Ca v. Cowlei 31

Old.m (prtitlon for l«.dK»nd.mn;tton no'ti^
ant to ba Ukni of the pendency of uotber n^
tion in tb) nm* Court by «nother puty for the

37 N. E. 10O4.$imbl<, <m contempt ptooeedinnin«ngo«t of .ciyU cue, the Wrord of tSonnoal came, if mniwtri. i..~. ..j
'

the jndpnent acainst the principal defendant
noticed); ISTsTBanks v. BomaiTei Mo76
(•pecific performance of a conti««; « foriner

'»., L!? '«~>"'on. not noticed); 1897, State
V. Electric Co., 61 N. J. L. 114 38 Atl 818

s^-^^ruk^d^fel^S ^Sto??'-^-""''"^''
211t'LTs'^r^ (t-hat^S^e^SIl - ^''^^—-SS-fS b^tL-S^
h*l in another prooeediM in a FeUeri Jw "PP""""^"" «» t,icu of /a«. (ante. § wST!«„ ^^..-^ ^rrT^^A" ^J'^'"',^ compare ,1« the in«tancee of a^^VjaSidiih!f„ 5 ^*^' P"^"'^ '° » *'o«'e«l Court
been dedand not a Chero\ee citi«sn. noticed)

;

J^'^M "• **y«^' •« ^ 131. 133 (that u
affldarit offered wa. duly executed, „ known tothe ,nd« by ito filing in another »nit notbetween then parties ; not noticed I ; 1899. Law-
iT,'a^^- "* .'*'• ""'• ^9 N. w! 365 (,;citaUi

not ,Ti5. ' r^'T PPO'n'o'l in another «uit,

r Br^nT^ 4 n ".: ''"*TV B"kof MonticeliJr Bryant, 13 Biuh 419 (litiRation over a jude-ment; the record, of other connected «uiti, not
noticed)

; 1876, State v. Bowen, 16 Kan 475(new tnal, with plea of former jeopardy : the

PZ' P'!««"?«^ notice.1): I860.'pa^tt r.

Of Court pertaining to them, noticed); 1S97,

f^fj^'^- *^''' .*« "<•• *». 38 AU. 1074

IffiT 1
"<»'«" againet a buyer under

'^"?."'"' the record in the rait foV lale notBot^); 18W. OUon Co. .. B„dy. Tk^n.
«, It a. w. 864 (ganmhinent proceeding!;

3615

£ oiV«."* ;r~~*" "' >:waiinon cnowiedire (ante.

Burr 1216, 1228 (the cnMom of merchantt S tobe noticed » far a. it i. " part of the Uw," »»Wilmot J.
;
but here the queition was whetCera upecial usage amounted tolaw); l846,Brandao

». 6.mett,3 C. B 519, 530 ci-'he geierS^uS
of banker. IS part of the Uw meichrat, uid i. tobe judiciallv noticed, -like the negotiability ofbiUs of exchange, or the day. of gUce allowedto their payment. When agene^ usage hSbeen judicially aMsertained and ertabHsKed™
become, part of the Uw merchant, which Court.

Such has been the invariaMe nnderrtandini and
practice in Weetmmster HaU for a great manr

155 (negotiaWe character of certain bond., in
toade usage, noticed) ; A'a. • 1867. Modawell o.Holme.. 40 AU. 391, 4U4 (depnciatioa of th«
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able, u w»ll u impnotioable, to seek to connect them by geoenlitiee and
dutinctione ; for the notorioiuneM of a truth varies much with differances

canracy dnrinf th* wm, not aotioed) ; IS70,
Bafofd V. Tucker, 44 id. SS, •! (that contneti
«•!• made gcoaialljr, at a oeitaia pariod, with
rtfwaoca to Coofaderata cumacT, nollcad);
INS. Mobile A O. R. Co. v. Poelal T. C. Co.,
IW id. II. 14 80. 40S (that a telepaph Uae of a
certain inrt li a poblic imptoTement, noticed)

;

Col.: ISM, Dnieb Flat W. Ca r. Mooney, IS
Cal. M5, MtmbU (mining cauonu, not noticed)

;

IS73. Qoldemlth e. Sawyer, 46 id. SOS (mlea of
the San Franviaeo Ixiard of atoek-bioken, not
noticed) ; 1893, Bemon e. R. Co., M id. 4S, 48.
as Pac. 80* (the oitnal ipeed of traina, awar
from towna, noticed) ; I89S, Fox v. Mining Co.,
108 id. a«», 41 Pac. 308 (the natara of the rela-
tion between broker and cutomer in a certida
elaie of trauactione aa ahown by (reqoant
deciaione, noticed) ; 1888, Scaalan v. R. Co., —
id. — . SS Pac. S»4 (the art of menmration aa
appliad to railroad emhankmenU, noticed);
Colo.: 1874, SaUiran v. Heue,S Colo. 484, 4S9
(mining mlei and cnatomi, nactioned in maae
by a itatnta, not noticed) ; 1893, Atchiaon T. 4
8. F. R. Co. r. Headland, 18 id. 477. 483, 33
FlK. 183 (cnatom of aeparation of paaaenger and
freight traina, noticed) ; Cmn. : 1897, State v.

Main, 69 Cono. IS3, 37 AtL 80 (that " peach
yellowi" waa a traedieeaae, of a baneful and
Gontagiou natnre. noticed); 1899, Knowlton t>.

R. Ca, 7S id. 188, 44 AtL 8 (that the railroad
between New Haren and New Torfc wai opened
by Jan. I, 1849. noticed aa an " hiatoric fact ")

;

D. C. : 1894, Metropolitan R. Co. e. Snaahall. 3
D. C. App. 490. 433 (that paaieiigen ai« com-
monly allowed to ride on the platform of a
atreet^ar, noticed) ; Oa. : 1897, Southern R. Ca
». Hagan, 103 Ga. 564. 39 8. E. 760 (notice not
taken of the dntiee of a railway mperintendent
in a particular town); III.: 1898, Clereland C.
C. a St. L. R. Ca V. Jenkina, 174 lU. 398, 51
N. E. 811 (notice taken of a niilraad coitom in
ngard to clearanc»«ard) ; Ind. : 1867, Neader-
houaer r. State, 88 Ind. 9S7, 967 (the naviga-
bility of the Ohio Rirer. etc., noticed) ; 1899,
Matchett v. R. Ca, 139 id. 334. 31 N. B. 793 (a
brakeman'i dntiee in general); K^.: 1837,
Feemater r. Ringo, 5 T. B. Monr. 336 (the value
of paper of the State bank at a paitienlar time,
not noticed) ; ifd. : 1894, State v. Fox. 79 Md.
514, 538, 99 Atl. 601 (that glanden it for human
being* contagions, not noticed) ; Afau. : 1889,
Com. *. King, 150 Maw. 331, 334, S3 N. E. 905
(that the Connecticut river at a certain pUce
waa not a navigable water under Federal juris-
diction, noticed) ; St. 1895, c. 419, { 3 (notice
allowed of the method* of various peciBed lot-
teriee and gambling hiuineiMeii) ; Afic/i, .- 1897.
Uainee r. Gibson, 115 Mich. 131. 73 N. W. 136
(notice not taken that certain lake navigation
would be doeed on April 1); Afinn.: 1899,
Roeted V. R. Ca, 76 Minn. 183, 78 N. W. 971
(that exposure to cold is likely to cause in-
flammatory rheumatism, noticed) ; Afiif.: 1854,
Turner r. Fish, 38 Miss. 306, 31 1 (the Choctaw
custom as to family headship, not noticed)

;

Mo.: 1893, Atkeaon v. Lay. 115 Mo. 538. 557,
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SS 8. W. 481 (that a aawapapar i* paUiabed la
a certain county, not Batioad) ; Nttr. : I89Sl
Shiverick v. Gunning Co., »S Nebr. SS, 7S N. W.
460 (deetruction of a aigu-painling of a bull

;

notice not taken that it waa ao indecent aa to ba
a nniaance) ; 1901, Erickson v. Schmill, 6S id.

368. 87 N. W. 166 (that geetation may axoead
380 days, not noticed) ; I90S, Meyers r. Menter.
63 id. 4S7, 88 N. W. 669 (that potatoes, sagar-
beeta, and turnip* are not the apontaaaou* pr»
duct of the soil, noticed); iV. /.- 1894, Meyer
V. Krantar, 56 N. J. L. 696, 39 Atl. 486 (thai
troUey-linee had not in 1884 or 1885 eupeneded
hone^ara, noticed); N. Y.: 1889, Huntar v.

New York O. * W. R. Ca, 116 N. Y. 615, 631,
S3 N. E. 9 (injury at a tunnel; that the eitting
height of a man could not be four fiaet leven
inches, noticed) ; 1893, Rowland v. Miller, 139
id. 93. 34 N. E. 765 (that the bnnneaa of an
undertaker in a certain localitv was offensive,
noticed); 1898, Baxter v. MclXinnell, 155 id.

83, 49 N. K. 667 (the legal nature and powers of
the Holy Roman Catholic Church. not noticed);
y. D.: 1897, Mathews v. R. Co., 7 N. D. 81, 73
N. W. 1085 (notice taken of a general custom to
pasture on nnsnrveyed public land*) : Okl.

:

1898, OoodKin v. U. 8., 7 Okl. 117, 54 P*c. 433
(that in certain Indian reaervations there are no
reeident freeholdera qualified as jurors, noticed)

;

Or.: 1880, Lewis v. HcClure, 8 Or. 373 (local
customs as to irrigation, given the force of law
in maia by Federal statnto, not noticed) ; R.I.,
1893, State V. Honth Kingaton, 18 R. L 358, 373,
37 AtL 606 (that many Seventh Day Baptists
lived in a town & H., and that they would not
vote at an election held on Saturday, noticed)

;

Ttm. : 1898, Austin v. State, lOI Tenn. 563, 48
8. Vf. 305 (that tobacco in cigarette form is

deletarion* for smoking, noticed ; they " are in-

herently bad, and bad only ") ; 1898, Kerns v.

Perry, — id. — , 48 S. W. 794 (that certain
lowlands were overflowed bv fnehete, noticed)

;

C .*>'..• 1875. Brown v. ftper, 91 U. 8. 37
(patent for a freesing mixture to preserve lish

;

the method used in an ice-cream freexer, noticed,
a* " a thing in the common knowledge and nm
of the people throughout the country"); 1893.
Lyon V. V. S.. 5 C. C. A. 359. 55 Fed. 964 (the
usual existence of hair along with sheep-fleece,
noticed); 1897. Railroad & Tel. Cos. v. Board.
85 Fed. 303, 308 (notice taken of an astesxon'
custom to rate property at a percentage of
actual value) ; 1898, Von Mnmm v. Witteraaon,
85 Fed. 966 (notice taken that labels of cham-
pagne, as ordinarily served from a cooler,

dissppear before the bottle ik shown to tlie

customer) ; 1899. Smvth v. New Orleans C. & B.

Ca. 35 C. C. A. 646, 93 Fed. 899 (exiateiue
noticed, as a matter of history, of a certain
ancient Spanish land-register) ; 1899, Cnshmaii
P. B. M. Ca 0. Goddard, 37 C. C. A. 231, 9,'>

Fed. 664 (notice taken of the state of an art o{
manufacturing, on a matter of general interest,

aa shown by the Court's prior records); 1899,

United States v. Rio Grande I>. & I. Co., 174
U. S. 690, 19 Sup. 770 (that the Rio Grande
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I3S8S JUDICIAL NOTId. [Cbap.LXZXIX

indaitiy, and of sooial lif« in guenl, is involTad in th« niMningt of wordi,

that no gMMnliiationi are practicable. Tha rnlinfi most depend apcm good
enaa rather than npon precedent*

A difficult case ia preeented when the word in qneation ia need in mora
than one notorioiM meaning, particnlarly when it haa bjr custom come to ba
applied artificiallj or evasively to objects not strictly entitled to it Common
instances of this sort are the names of intoxicating liquors. The true solutioi

here is rather to be found in the theory of presumptions (anU, § 2490);
first because judicial notice becomes inappropriate as soon as a fact is in any
manner practically dubitable, and, next because the fact really sought in many
such instances is the meaning or use in a concrete instance which could not
be notorious. Of various possible meanings, one may be presumed to apply.

There is naturally some variance of ruling. Apart from particular local

circumstances, it would seem to be proper to hold that " whiskey " or " gin
"

may be assumed to signify an intoxicating liquor,* and that a liquor termed
"brandy" is intoxicating,* and even that "wine,"* or malt or hop liquors,*

are intoxicating. But " beer " is a term applied to so many non-intoxicating

drinks that evidence of its qualities in a given instance may well be required.'

* The following an exsmplei: 1809, Cto-
mrati ('. Oolding, a Cunp. 89 (It wm held that
" book " in > copyright act might apply to a
liDgle printad iheet) ; IMI, Hoaelay'i Adm'r v.

Maitin, 37 Ala. SIS, »l (that "adm'r" ligoi-
ilad " adminiittator," noticwl); ISSS, Edwards
V. Pobliahinc Soc, 98 Cal. 431, 438, 34 Pac I9S
(that "•aclC in diKoaing electoral corruption,
maani a cormption-fnnd, noticed); I89S, 8ia-
DoM V. Colombet, 107 id. 187, 40 Fae. SI9 (mean-
ing of "kindergarten" in a reeolntion of a
Mhool-board) ; 1898, Hinee r. Miller, ISS id. SI7,
55 Pac. 401 (meaning of "nhafU." "tnnneU,''
etc., noticed) ; 18«7, Hill r. Bacon, 43 III. 477
(that the 8. E. forty of a qnarterniection signified
one of four forties, noticed) ; 1877, Hart v. State,
55 Ind. 599, 601 (that " bills " testified to were
bank-bills, not nresamed; on the theorr that
the Court would notice the existence of other
kinds of "bUb") ; 1837, Jones v. OrerstrMt, 4 eating, not noticed) ; 1909, Da Vail >. Angnsta,
T. B. Monr. 547 (" moneT," noticed) ; 1838, Com. 1 15 id. 813, 49 8. E. 965 (that beer is intoxicat-
V. Kneeland, 90 Pick. 906, 239 (the meaning of ing, not noticed) ; I8S6, Hansbenv. People, 120
" blaaphemy," examined) ; 1879, State v. John- Ilf 91, 83, « .v. e. 857 (similar) ; 1883, S^rkow

ing, noticed) ; 1893, Thomas v. Com., 90 Va. 99,
94, 17 S. E. 788 (that apple-bnuidy is intoxicat-
ing, noticed).

* 1901; Caldwell r. State, 48 Fla. 545, 80 8a
814 (that wine is intoxicating, noticed) ; 1897,
Staraoe «. Rossi, 69 Vt. 303, 37 Atl. 1 109 (Italian
" soar wine," noticed as intoxicating). Othe^
wise, where the deecription implies difreient in-

gredients: 1898, Loid «. State, 104 Ga. 796, 30
8. E. 949 (that home-made Uackbeny wine is

intoxicating, not noticed).
* CtHln: 1877, Shaw v. State, 5« lad. 188

(malt liqnon) ; IS94, Peoide i>. Rice, 103 Mich.
350, 61 S. W. 540 (" hop pop ").

* Differing riews have been jodicially ex-
pressed, hot nsnally declining notiit: I876,Adler
V. State, 55 Ala. 16, 83 (tkat lager beer is a
malt liqnor, notioed) ; 1899, Bell *. Slat^ 91 Ga.
997, 931, 18 8. E. 988 (that rice-beer is intoxi-

son, 96 Minn. 316, 3 N. W. 989 (ths orthography
or pronnociation of Foliih names, not noticed)

;

1909, Martin v. Eagle Creek O. Co., 41 Or. 448,
69 Pac. 216 (technical meanings are not noticed)

;

1849, U. 8. V. Bums, 5 McLean C. C. 23 (" fifty-

cent pieces," etc., noticed).

Tne rules about expen opinim of the mean-
ing of words (as/«, ( 1955) and about the use of
dielionaria in evidence {an.- i 1699) serre to
dispose of many of these questions.

> 1877, Schlicht r. State, 56 Ind. 173, 176
(whiskey) ; 1854, Com. v. Peckham, 2 Gray 514

V. Baner, lu Nebr. 150, 155, 18 N. W. 87 (that

beer is intoxicating, not noticed ; except so far
as defined by statute); 1901, Peterson v. State,

63 id. 251, 88 N. W. 549 (that whiskey and beer
are intoxicating, noticed) ; 1889, Blau v. Rohr-
bach, 116 N. r. 450, 88 N. E. 1049 (that beer is

intoxicating, not noticed; Bradley, J., diss.):

1877, State v. Gorette, II R. I. 599 (that lager
bier is a malt liquor, noticed); 1881, Stste r.

Beswick, 13 id. 811, 220 (that beer is intoxicat-

ing, not noticed); 1894, State v. Sioux Falls

, . . . , Brewing Co , 5 8. D. 39, 45, !58 N. W. 1 (that
(sin) ; 1901, Peterson v. State, 63 Nebr. 951, 88 beer is a malt or intoxicating liquor, not noticed

;

N. W. 549 (whiskey). because there are many sorto) ; 1894, State v.

« 1893, State V. Tiidale, 54 Minn. 105, 55 Church, 6 id. 89, 60 N. W. 143 (that lager beer
N. W. 903 (that California brandy is intoxicat- is intoxicating, noticed).

3618



If SMS-MM] BOOK IV.
i3M9

'fmM U: JUDICUL ADMISSlONa
xa

. £;^™«"»«». D*niamn to £T«,iie,. «rf

, IMM. 8wm: (S) V»Jld|
UacoBMitiitioiMlit/ or oUmt'"'^"'ajs^'''''"

"^

«f.Siiid.'°""
"' "- *«'-'-^; Who i.

j,nJ^Adml,do« of tU 0«iiUD.BMi of •

9 2688. TteoiT of Judtetai AdnUMloiia An ii*t»». —•
court or preparatory to trial bv thT^^

An express waiver, made in

written or made in"^n co^ ' '"P^*^ " *"P""' "«^ »««» -»» be either

§2589. Dtottaetlon b.twe.n JndloUl Adatarton* Pi-dm- ,w-

> Atdt 17«« nnu..^ «i_.i. **

which the parties are fuUy cogniant "jTsss

~,,
^""."»«. OObert, KTidenee, IDS ("The

»!.K f^ J<»d"<«ng eridence of the truth of

the tISJt ^; ""'k tj*" J"'yJ "• oulyTtry
ri m'" "' ""'='' '•<*» Wherein the nartiM
l^cr"); 1896. Pwrtwood v. Watooo, lI^Alf
of h,. character, inteUigently and delftoStolv

or by their attorney, or V,lici^ofM^
SLX"^ ""^ ""'»*'• Their^;^
Ksnerally, m to nre coM., aod to exnedita

proof, or, a. in the pr.«nt e>K, the admS
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I98M JUDICIAL ADMISSIONa [Cmtw.XO

either of needing evidence or of permitting diepnte; end «n omiieioB to

plead in denial maj have the eame oonieqaence. The distinction between
• pleading and a judicial admiiaion Menu to conaiat in the oircnmstanoea

that the latter maj be made after iunea joined or trial begun, and maj thus
counteract or diminish the effeot of a pleading ; that it is not a part of the

requirwl statemenU defining the parties' issues; and that it is therefore not
subject to the rules of time, form, amendment, and the like, which govern
the allegations of pleading.

Furthermore, a dtmurrtr to tvidtnn, the object of which is to raise a ques-
tion of law, will like other demurrers have the effect of admitting the facts

conclusively (anU, f 2495 ). It has the further common feature, frequent in

a judicial admission, that it is made after issues formed and trial begun ; but
nevertheless it is in this respect, like a motion to arrest judgment, mereljr a
poatpoaed pleading.

Finally, an utoppel has the similar effect of concluding all dispute of the

fact. But here the distinction is that the estoppel is an obligation made by
a rule of substantive larv, of the same general class as contracts and repre>

sentations ;
> that it requires some additional act of detriment on the part of

the obligee ; and that it is abaolute as regards the permanent legal relations

of the parties, and not merely hypothetical or relative to the procedure of a

particular litigation between them.

§ 2590. asset of Jndloial Artiwlseione ; (1) OoMlnalve upon the Party

ataUac, The vital feature of a judicial admission is universally conceded
to be its conclusiveness upon the party making it, i e. the prohibition of any
further dispute of the bet by him, and of any use of evidence to disprove

or contradict it' In view, however, of the commendable purpose which
leads (or ought to lead) to the voluntary making of admissions, it is always

i Harrimaa oa Cootneti, td td., I SIS.
^ CsMt elM imM, I S5SS, Mxt tlw toOaw

lac: ISSe, Pntiwood v. Walna, III Ala. 60t,
SO So. SOO (BricktU, C. J.: "Sneh agrMiMata
!• loaietliBM made to aroid eootinaaacw, or
for loiiM nwdSc porpoM, and, bjr tb«lr taraw,
ara limiMd to (ha particular occaaioo or par-
poaa, and, of eoona, Iom all force when the
occaaioo hai paaad, or the pnrpon haa been
accompliahed. But if by tbeir ternu they are
not limited, and are anqoalified admiaaioaa of
facta, the limitation ia not implied, and they are
receivable on any rabaequent trial between the
partiea. And when made in open oonrt, and
lednced to writing, intended to be ued, and
naed, ai an inatromeat of CTidenoe, and ia with-
out limitation a* to time or oceaaion, it cannot
be withdrawn or retracted at tlw mere will of
either party. The preaenee of witneaaea to
prove the facta atated ia waived. If the wit-
neaaea had been produced and teatifled, and they
died, or became inaaoe, or removed without the
juriadiction of the court, on a anbaequent trial

evidence of their teatimony would be admiaaiUa.
The admiaaion of the facta diapenaiuK with evi-
dence, if it could be diiregarded by either party
on any aabaeqnent trial, in the event of inability
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to prodnce witnaaaaa to eatabliah them, woalil
oftea convert aueh admiaaioua into iaatmmeiiu
of fraud and injury. When they am maile
deliberately and intelligently, in the preaent-e
of the Court, and ladnced to writing, they are
of the beat apaciaa of evidence; and paniv*
cannot be permitted to retract them, aa thpy
are not permitted at pleMure to retract admiit.

aiona of fact made in any form. If they are
made improvidently and by miatake, and the
improvidence and miatake be claariv ahown,
the Court haa a diacratloa to relieve from thrir

conaeqneneaa,— a diacretion which ahonld be
exerciaed iparingly and cantioMly"): I8«8,
Kaige v. WiUet, 38 N. T. tS. SI (•• A party who
formally and explicitly admita by hii pieadins
that which eatabliahea the plaiatiri right will

not be anflered to deny ita exiateace or to prove
any alMe (rf facta ineonaiatent with that admin-
aion")i 1880, Oacanyon v. Anna Co., 103 V. S.

861, MS ("Any fact, bearing upon the Usiie

involved, admitted by connael, may be the
ground of the Conrt'a procedure equally aa if

eatabliahed by the cleareet proof"; here the

connaera opening atalement of the iaanea w.u
Uken aa aalBciaat toi diracting a verdict fur

the defendant).
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uui will b« wifofCBd

;

UtloB. a»d« bjr pMtifa .„ ,„,
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tlw tri^ of CMM or the coadact of a Uif«2ai

-77- """R"* li man.; imb |;o,n. r. Millar
» S;\**'V^ (other foTBM not-, to .iSi
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If admittad, bowerar, it mar of eonne notbe •offld.at gwand for a n/, tiSTlgs?

Hon. irS}.r«4%^..VwS; sr-;^ ss:

— —~ ~. V— or ine coat
ar» Mfori'jd by tb« ConrtL . . SoTtTT'm^t". «l»t partiJ e^uK-^riito «ip^iSj

tiL~ i'5*'
*"• •»»"»«» that "In ritirottha cuni-lBtire natore of the preaamBtiWthM

Ca.Sl Tex. CIt. App.'TS. 73 8V» (Wjay admtted by atipilation)
; and"ha^SS^
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Robart. (1818). 1 Star!?. 44s
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ir.Sr'^K r"«"<». independenUy of anfadm^
n^^T''*f!!!I' S?** " *" 'bo duty ™ th^
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apla of GuatiTe adodaaibility (ante. | ii).
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ncttmd « n»m^4»lHtni i» or to a nils ol tvideiMM tmutHutitiutttp mimMmmI
for tho bmtfit of th« waiving party ;« or to mim other rule coutitntioBaUy
pntMtwl, in twrtienlar, to tha faUora to obawrva tba raqniramenu for UfUUt'
Hm promdinf$ in » Matuk^s tnaetmmU.* Any othar raaalt would aaam to ba
inoonaiatant with tha ganara] apirit and piaotioa of oar litigation, which ju-
didally laaraa to tha partiaa tha framing of thair pleadinga and iaaoaa and
datanninaa no objection not axpraaaly laiaad by ona of tham. Iforaovar.
nnlaaa tha admiiaion ia axpraaaly rajactad at th» ontaat by tha opponent, tha
jndksial refuaal to recognixe it would often perait unaeamly braaobaa of faith
by counael who have agreed to the admiiaion.

f 2693. SaaM: (4) IMet on aaboeqaaat Mala. Whether a judicial ad-
miiaion continnea to have efTect tor a lubaequent pan of the aame proceeding!,
including a new trial, haa been the aubjact of aome oppoeition of rulingi,
alUiough the orthodox Engliah practice plainly aniwered in tha aflOrmative.'

10 bMMlwritlog, MBttni, lb* tmm m to haod-
wri(iB(b«iBgiMtaitorwi; " Mm admiwiMi ki to
b* and oa Um trtal of lb* eawo, wImmtm
tiM tfW MkM fitm; BOMttor wbMlMr it b*
lb* ani or tb* MMwd trial")! Cmmula: IIM,

M Mieb. ••», HI, 11 N. W. im (adMiiriaa iS
• Ml* till*, witb M bOL WM latfodaMd muam
mnU if tb* Cout MM tba iMi to bo eoatiair).

• Cmm diad ^M, I tSM, aota •.
• ilea, Monaaa ». Kaataeby Boafd. M K*.

MT, 547. M*. ao & W. lor (Iw anaamr;.
Fryof. l, dim.). Cmtm: \M, Harad •.

BiMbaBW, 70 OL IM (Mipalaliaa for MaTlbal
anatM* «M sol eoMtitalioaallT pavMl) ; IW»,
BtaM r. Akw, IM Mo. 4M, M 8. W. 4»4 (liml-
lar) ; IMt, PiMai t Co. *. Smtmuob, 4« N.J. U
ITS, IM, IM (adffllMiao of bKb of notiM of a
bill, M OMkiM aa act aaooaMitatioaal, aol

2?*J?'i' *!. Syii^^b ii'i*; °*^ Oa. tM, M 8. K. 4« (an a(n»d MMm^Bt of^^ ^,i!S"'l!^ n '^Jl*'*^ facti aMd at a (ormar triJj admiMibl*. aal*.

Srk-!i ^M^i4» S'i ^r'jft??!. •• «*h«wiM wpfMriT pro*id«l: bat eoadMiTa

^l^^iS^Wh *• £ i-
" <l«lfi«UU»* oal7 for tb* triaf iiT baad) : KM, Kiac r.

ft?^^Vl2S^/'^• iljS"^:. 18mJ»« Bfcq-rd, IW id. 478. M 8. 'i »• (.Mbl? oa

S- '-'l-'yp?' f' ^^.1*^ ^!? • ••^ »•» •*«»•'' trW. bat bo: Uadiaa)
; iVl. Holl*y•^ »•*«•..••«* ' ••laWaf aU tb* ooa- r. ro«i«, M Ma >l» (tb* adt ' * '

" "

MeUoaald *. Martajr, S Oat. Mt, 171 (copy
amad to ba mwI laalaad of tba origia^ ad-
adttwl oa a Meowl trial, par WUmm, C. J.);
Unilti Statu I IM«, Pn*twood >. WaHoa. Ill
Ala. (04, M So. MO (aMbl* oa a aaw trial

;

ooolMi tmt; I MM) ; i«7S, Parry r. Siaiiwoa
W. M. Ca, 40 Cona. aia (adaiillMl oa a Mrand
trial; yM aUowwi to b* di*pat*d by dMiyiDc
tb*ir eometa**^: im7, Latbn' r. Clay, loo

K. 4- •

iaiaiaiaf „
ilitatioaal liaiitatiom apoa tb* *s*reiM ofl*gi*-
jattr* powwa; aad ao priral* arraagMMatt
b*tw**a MMsb partiM eaa lapMMd* tb*a''i
tnaliag a« saU th* aeqaiMMOM of a board of
traM*M la aa aaooaalitatioaal act). It woold
aaam tbat ia taeb a caM tba Coort doM aot
bara to commit itNlf to a raliag of aaooactita-
tiooality; it caa mmly inBor* lb* MataU Ibt
tbAcaMiahaad. CompantbaMaMoathaeoO'
elasirMMM of anrolUd italalM («<•, | I3M).

Jadidal admimioa* ar* of ooarM aqaally
*it*ctiT* ia erimnal eatm m in ciTil cam* (apart
from meb qnMtioa* m tb* wairar of jary oSo)

:

IMI, Com. r McMan^, IM Pa. 51, 47 Aa
US; tb* contrary bai bMO daclarvt : lt7S,
Clayton v. State, 4 Tax. App. 515, 51»i bat
tbi* ia carrying tmidanMM for criminal! too
far.

^ Em/land: ItSt, Elton r. Urkini, I Mo. 4
Rob. IM /Tindal, C. J., iMcrrad tb* point, but
thought tbat mch an admivion "applia to
•vary trial which may tab* pbKa by dTrection
of tb* Court"); 1835, Doe *. Bird, 7 C. 4 P. 6
(reeeirable on a new trial, nnlcM there wu a
limitation to tb* narticnbur trial) ; IU6, Lane-
\n v. Oxford, 1 M. * W. 6M (debt on a bond,
witb a B*w ip*eial pi*a; th* prior admiieion i

_ . . , -a bindi for
a now trial, aalaM lb* Jadg* mm at to r»
Uara; " it would ba wim to adopt aoaM rale
br which mora admiMioui coald ba obtained,
tbaa to allow partiM at tb*ir own wiU and
pMMara to withdraw tb* fbw now mad*");
IMO, Cralral B. Co. v. Lowall, IS Gray iw,
IM (an agrMmaat for tb* aM of cartrJu com-
putattona by an expert aeeouataat, belu to apply
by intention lo a Mcond trial) ; IMI, GaUashcr
r. McBride, M N. J. L. 3M, 49 AtL 5S> (Mipobt-
tion M to the maaaer of parmanl* for property,
effective on a eecond tilal) ; IMS, New York.
L. 4 W. a Co.'i Petition, M N. T. 447, 453 \

(etipulatiun m to oommiaioneTi of Taluation,
enforced for a new appralMl after an appeal
rerening the original award) ; IMt, Cntler v.

Cntler, 130 N. (T I, 40 8. E. CM, tmble (ex-
cluded on a Mcond trial ; bnt here the admJMian
had been conditioned on another fact, which no
longer existed); 1899, Consolidated 8. 4 \V.
Co. V. Bnmham, 8 OU. 514, 58 Pac 6S4 (egmxl
tateraent of facM, effectire for a Mcond trial)

;

I9M, Acme Mfg. Co. v. Reed, 197 Pa. 359, 47
Atl. MS (itipniation u to a deposition, not
binding in a second action after a non-snit in
the first) ; I8M, Scaite v. Und Co., 83 C. C. A.
47, M Fad. na (admiMion ia a bill of excep-

WSt
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M tlM couequenoe of • new tri.l mL " "n»«mpI«tM

lanU i 2&9Q\ inikl «
^ *"' '"''"•' ''^^ 'el'«n n- '' • wt relief("•«•, 9 ^ovu; in toe one instance >' m-i. . fK. . ti,^. t.. .

•"•""»«
ing regard to the ToluaUry .T^fr .

*""'
'

' '"• '>'*•

tion of iu effect, noZZnt2 . ,

" •" "' "" " ^' " *»>• «*««

/MO waauNgeuon Detween the utne. •),;.,- ncludii .» • ii«» »^.i i

not apply to admuaions mode in court, where the m«mn« ^X- 7 -

the pre^nce of other .en.te„ of theV^Z't trt^f^'te^K

down IB loaM of the nUioip .ho».) d«p.mU on

hrt'-ii '^^ '5f
•«•'»'-*««> '""Id not bind

r! n!t ?."" P'""' complainanfi eonnw^

by o.lM.r p«t,«i ™b« the pr-St compliSn

by th« dafauUnt aniott th« tortftMor Mom
Th« loHowJae nilin( ittnm amoand : 1867ThompMo p. tliomp«.n. 9 Ind. au, 333 (eon-

th. init, but only to thuw • bum]. In "Enrt fa5the porpoM* of the trUl "1.

» Cd. C. C. P. 1372, 1 ass (" An attoraer or

in any of the (tep. of an action or proctedinr

-L'''*.!*^?'*'" "'•^ *'"' *« clerk oVS^Sa

.i. ^Toi•-binX^h;;;^''T";oSd"r; b77?^i?S «- F'^.isr .•

rc!±?ISli''^±Li^.i!" •!'™'^- ^^. £y?n' .2;?on'«:r^^SU":b™ay'b,"t

».. ,
'•'•', Wilkini V. St dser 29 Cmi 9.11

P««m
;
dafMidant'f attorney'* •dmittion ot the

writing ").
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cue of misunderstending and the oral habit of the proceedings is inconsistent
with such an exception.'

(2) It is of the nature of an admission, phunlj, that it be by intention an
act of waiver, relating to the opponent's proof of the fact, and not merely a
statement of assertion or concession, made for some independent purpose;*
in particular, a statement made for the purpose of giving tettimong is not a
judicial admission.*

(3) Judicial admissions are usually made by the party's attorney or towntel.
It is settled that the general authority to conduct the trial implies the
authority to make such admissions.*

§ 2695. AtoUUhc OonttaiuBoe by Jadlotal Adaitaalra ; TMtimoay of aa
bMnt WltasM of the Opponent. When a continuance, or postponement, of
the trial is applied for on the ground of the present impossibUity of securing
the attendance of a material witness, the granting of the application, by
orthodox practice, lies in the Court's discretion, i «. subject to no mandatory
rules, provided certain fundamental conditions exist as to materiality, dili-
gence, and the like. Assuming, however, that they exist, and that the Court
would by them be justified in ordering the continuance, the opponent may
attempt to remove these grounds for ©anting it, by making a judicial admis-
sion either that the witness would if preteiU Utti/y as aflirmed by the appli-
cant, or that the Unor of the denred testimony is true. The earlier practice

* ISM, PrMtwood V. WaUoD,llI Ala. 604,10
8o. 600 (Brickell, C. J. :

" That th« mftraeiMDtWM not liKiiea by the putiw or by the coooiel
WM Dot ofiraportuoe. Their rinatatM wen
not neceauy to impart to it validity. Private
oreemenu between partiea or their attorney!,
mating to the proceedinn in a pending caue,
affreemento not made in the preeenee of the
Coart,— the mlee of practice reqaire, thtti be
in writing, and aicned bj the party to be boand
thereby. The mle baa never been inppoeed to
have any application to agreement! or adaia-
iona made In the preience of the Coon Upon
anch agreement! or admiuioni, made verbally,
every coart ia neceaiitated to act daily. The
refuial to recogniie and act upon them woald
delay the tranaaetion of bnaineM, and entail
npon coonael and partiea mnch nnneeeaury
labor. The parpo!e of the ivle ie to relieve
nch admiaaioni or agreement! from the inflrma-
tive coosiderationa attachin|t to mere oral admia-
aioni of facta impnted to the one party or the
other, and to avoid the anaeemly wraoglea,
diapntes, and contradi<tiona which woold enane
if they rested only in memory. Where the

OKanvon v. Armi Co., 109 U. & 161, 263 (cited
anil, I S990). 8om«timaa a lu^r icope mav
be conceded : I8«3, Smith r. WhiUier, 95 Ci
S79, S87, so I'ac. 5S» (an oral atipolation, not
flled or entered nnder C. C. P. | SS3, mnra, ii
nevertheleia oinding if it haa been io acted npon
that it woold be ineqnitable to disregard it).

» 1901, Cramer v. Truitt, 113 Qs. 967, 39
8. E. 459 (admission of attorney in private
conversation with the jadsa oat of Coart, not
sofflcient).

« 1900, Owen V. Falmonr, III Oa. SS5, 36
8. E. 969 (a party testifying at a former trial,
the bnef of evidence therein having been agreed
to by eoonsel and approved by Coart, is not
estopped from testifying coatraiy thereto):
189S, Smith c. Olsen, 9S Tex. ISI, 46 8. W. 631io»o, omiin V. ifuen, vs rex. ISI, 4S 8. W. 631
(anawer by way of diacovery). Coirtra, hot an-
aoand, 1901, Feory v. R. Co., 161 Mo. 75, 62
8. W. 451 (a statement made on the stand while
te!ta°fving, held conelnaive; Valliant, J., din.).

That the "prtofi of Itu," in inaui«nce, are
indicial admissions haa sometimes been argued,
bnt not with good reason {tmU, | 1073).

The pafment o/moMg into court waa formerly- -- ' . ,- . • ,
—

,
•">""•/• """ mo * ne payment or monet una court waa fOrmerlv

Srt. roi« itifr/K- '.S"^'
'" "" P""""* » ~""»°° *7Vot^dkml admission, more

u i„! -.1. ' .
'•**,"«•"» »>•• Pnn»" OT n»~n, allied to a i^uUng ; It ia briefly noticed ant,.

if not withont the letter, of tha nil«»i- ia<u t in>i .«jC i5ii_ ir rily"i".!S^. 'If not withont the letter, of the rule"); IS34,
Beely v. Cole, Wright Oh. 681 (an onl admis-
sion, made in coart on the opponent's offer of a
witness, not allowed to be retracted, unless by
leave of Coart). An admission made in the
coansel's ttatement of the cote ia alwars treated
OS binding: 1895, take Erie k W. "H. Co. ».
Hooker, 13 Ind. App. 600, 41 N. E. 470 (the
incidental statement of coonael, in opening, that
he intended to prove the fact in question) ; 1880,

3634

1 1061, and mora fnlly in Oreankaf, Evidence,
f 106 ; statotes and rnlea ai ooort often regn-

• Ciwea cited antt, 1 1063 ; IS59, Rosenbanm
V. 8tate,33 Ala. 361 ; 1847,GreeaIea r. McUowell,
4 Ired. Eq. 481, 484.
A change of ottonwy! does not abrogate an

admission originally binding: 1891, Smith v.

Whittier, 95 (SO. 179, 1S8, 30 Pac. 519.

1
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, 2595^ !hi \^'!^ •^'^' '*'* ^ *^' ^°«''''' <»^"««° the propriety of n»coff-nuing th« a. .ufficent to avoid the continuance. But statutes have^
bnd of th.«, admiawons wHl per u avoid the continuance, and (sometime!!tM. converae y. an appUcation baaed on apecified grounds aSlTZ^Sunleaa one or the other of theae admiaaiona iTmade •

*^
Fat Oa opponent of auch an application, i. «. the party making the nHmi..

S!fth«„l% » ^•'"^".JU't as he could that of a deponentTexceptthat the rule for seH-contradictions raiaea heie a special problem a b^tX«cond kmd obvioualy precludea him from any impS^hment of c^iil 2te

IBBI, Ker. 8t. 1894, | 413 (dril caiM : if
'• tha

amce II writtMi or docDmenuurr, ud inoMof
• w.tne«, thM he wiU t«««yto^d f2? 2
CMje i and in inch caw the narty^ujainrt whom

Z'Sf^J!'!'''
"*""

'i'""^ " '» cawlher.
i 1r« ?" " P"T" <» "• '••portion ii nMd "U
I 18S0 (cnminal caaei; if ^e Drowcntin*

the defendnnt in hU afldarit for a cortinluS

or Bv the written or docnmentaiy .TidenS

tml^^'2?'^ "* " "°« •>h«n»tiT.:

Ht. 1M7, H 751, TIM; Ark. Stata. I8»4, i 6797-
f^C •« K I87S, I 595, a. am.nd.il*b, St
1880 (" The Court may reqnire a moring »,?,,wb«e appUcation ii nudi on account oTtfe
»bjen<» ol a material witnen, to itate nooniiWaTit the yidence which 'he ei^ta*^
^'.iSi'l "•?.«^"'" V^7 tlSeupon

??« ? S^ "'^K •"?"»" would hi given, ind
*^, '* b« coBMdered at actually givin on the

F« U» '?
'
" ^- Comp- St. 1894, c. 55, 1 ISO-W. Bar. 8t 1845, Rer. St. 1874,c. 110, i IjTin

"ter?'"tr^°.;^-:^^!^»te - "? '"e writt»,-or diin«;
..Ming the'ict. ex'SS.S toZ *£!lf t'SJf.T' i^*!;" '?? ''•^. ««> de«ribed...SlS^'icrexra't^'S K'SSJ:^' n^t'nri''!:^

-d de^rihed. the'trialVhSi
etc., mnat be oflaredh I 44 ('Mf ih. nS.., ~-^' fi?^

^MMrtponed for that cauM "1
; f 1851 (" If

will admit the Sdi;it ^ U d.n^ '.'hL' STZ Jv"
'*"^»'"^»» *'" •d'"" that x\^ kcto wWh

haU not be ciSri'"; | 46 ii^J ?eS? t™.''J2r."^.' V'ff ''• "I^ "^ P«"^ •«•
p. 167 (" When the affidaWt ia TOnot^nir ih. J^L^^^ '^ "°* •* Poetponerf for that
evidence of » wltneeMhe pl^ 2mTt™« »?S StTn \iJ'"^,P'^*' "•"• |36M (« •> npSt
•ffldarit ibill be h.M .„ JCX'™ "."-«..•??"

T»°K.
continuance ie lufflcient " the cifw

rxrafffi'Td-'.Ji-hirm'sr'iii^

•Uwd ia the amdavit, leaving it to the party
admitting eueh affldavit to controvert the rta^menti contained therein, or to inmewh «id
^JST-"^^«" " "''> '*»»•" wSTprelSilBdexamned in open court"); c. 38, f «8a.

•hal be continued, nuleai the adverw party wiUadmit that the witneae. if prwent. wonldSet*},

^« .h*^ '?r'" ••""UTwhich evennK
cauee (hall not be conUnued, jut the party marread a. evidence of inch witnee. the'Sci heldby the Court to be properly stated "> • //.a.
1894, No. 84, WoMTi Hivi^^- ' '--**

?5„Wi^ «.. > "ToiWch'^rtwiv'itl'ir;
criminal oae, neither party ihaU be "required

I894;|4667'.W;. BeV 8t lt9i'." ^WU^'m-ffm. Gen. St. 1885, I 3182- V 5/ PnmL t
'

!!?!«..»?•«. »«:
;

<^««*Mi. ,898?H3^^.'"•»
; H>>. Rev. 8t 1887, J 3397

Dutmguith thoiie Matnlee by which a eon-

„ K -CI-— :
•-•~—ce, „„. only th« SLTTSint £?hilk?„J^"^"''^"

th« theappU-
uch abMnt witneis, if nrewnt wnnM tJtiT! IT !~" "'"••""«•"«' neing of rf«no»iiioM«jdW in the affldivPtTtSS- i^t""?. T'Jl <L'''cT'v^B?^,Ji°\'^I'irf'

'^

riJ,°rii-!srA''-i.'»f«-t~j..''ut..he Mi£^''thL'1i::-reV't;o!a'\'hen;^tV'^
notice and other •>nn<l,'tm». --.^j-Ji -l5?V .?'

in ue affldavit for continuance, but only thatinch ahMM wihu^ It .. _ ..y '."T*

hS J2^2..?^ i^
P«nnittirecontrove4

tne itatamente contained in inch affldavit bvother evidence, or to impeach euch abient wi^neMthewmeaa if he hlid teetifled "rpereon-

K^n'il'^tlL**'
""•^"'' "»y » it. diESSon

notice and other conditions precedent ordiniifv

» 1881, Poweia V. State, 80 Ind. 77 (th^ tmthof an abeeut witne«- tertimony admitted bytheprowcution to avoid poetponment ; impLchment forbidden
; but not (n civil cieTVheM

U78, State V. Thomaa, 68 id. 605, 615. Thi
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the facts to be testified to are judicially admitted.* Bat he cannot be fvrctd

to make either kind of admission (by an order directing the trial to proceed

and receiving in evidence the applicant's statement of the testimonj or the

facts); for this would be to deprive the opponent of his right to cross-

examination.' The opponent, however, even though a defendant in a

criminal case, may of course waive tlus right, by a vtrfwntory admission

of the testimony or the facts.*

For the applicant, who is refused a continuance when the opponent makes
one of these admissions, the difference between the two kinds is obviously a

radical one. Whether the Court should require the more stringent of the

admissions, i. e. of the facts as established, not merely of the testimony as

uttered, and should, in default of it, as a rule of law grant a continuance

otherwise sufficiently grounded, has been one of the controverted questions

in judicial opinion.* B^rded as a matter of common-law practice or of

legislative policy, it seems to rest ultimately on local experience. If either

rule is found, in a particular community, to work detriment to the safety of

innocent accused persons in general or of the State's justice in generd, it

should be abandoned. Thus far the common experience has been that the

requirement of an admission of facts, not merely of testimony, has served to

add a powerful weapon of chicanery to the armory of unscrupulous counsel

defending hardened villains.' The constitutional objection, it is true, has

been raised against the use of the less stringent form of admission, i. e. the

objection that to refuse a continuance, if the prosecution admits merely that

the proposed testimony would have been given, would deprive the accused

of his right (ante, § 2191) to compulsoiy process for his witnesses. In spite

of the sanction given by some Courts to this objection, it seems to be totally

devoid of grounds.' The constitutional provision for compulsory process, as

the history of that right shows, was designed merely to give equally to the

accused (beyond the power of legislative change) the aid of the State's sub-

poena. The contrast marked by that right is that, without it, the accused

must depend (as at common law) solely on his own persuasion and the

witness' choice, for securing his witnesses' attendance, but that, with it, the

accused, like the prosecution and like civil parties, may invoke the State's

compulsive power, whatever that may avail But the constitutional provi-

* Supra, note 2.

* AhU, i I3S4 ; I88S, Wills v. State, 73 Ala.
S6S (leading caw). Thie would be eqnally tnia
in ciril caeei ; nnleea a itstate pteecnbed a con-
trary mle; for no constitntioiud clanie wonld
prerent each a itatnte.

* IS84, State v. Fooka, 65 la. 453, 21 N. W.
773; 1875, U. S. v. Sscnmento, 3 Hont. 339;
1903, State V. Mortenien, 36 Utah 312, 73 Pac.
562, and caiee cited ante, } 1398, note 9.

* 1856, People V. Dial, 6 CaL 248 ; 1871, Van
Meter v. People, 60 ni. 168 ; 1866. Waaiela v.

State, 26 Ind. 30; 1855, Tmlock v. State, 1 la.

SI5, 519; 1896, Adkini v. Com., 98 Kjr. 539, ' ^

8. W. 948 (leading caMs) ; 1902, Sute v. Fairfr. .

107 La. 634, 31 &. 101 ; 1887, Stale i>. Berldey,

3628

93 Mo. 41, 4 8. W. 84 (leading caie); 1901,

RoaeU ». State, 62 Mebr. 512, 87 N. W. 344;
1827 ; People *. Vermiljea, 7 Cow. 369, 388, 394,

399 (leading caee) ; 1867, DeWarren v. State, 29
Tex. 464, 481.

Of conne an admiaaion- of the truth of the

facta would snOce: 1889, Pace v. Com., 89 Kr.
204, 307, 13 8. W. 371 (leading caae) ; 1857,

Browningr. State, 33 Miaa. 47,71. Contra, bat
aaomalona : 1838, Goodman v. State, Mein 195.

* The opinion of Qrace, J., in Adkins r.

Com., $UDra, forcefully ihows this for Ken-
tucky. In niinoie and Indiana the same St tges

of experience have developed.
* The opinion of Grace, J., in Adkins v.

Com., Ky., npra, beat ezpoonds ihia.
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sion does not have anything to say about the time of holding trial; which isthe on^ question here involved. Much less does it pledge absSuily to the

^ oSr;; r°"fT "^'T" '""* *^« ^''^' -' »P^* them f^
Z^.?l ^ "°'^'' °' '=°°«»l'»«'»t. To interpret the Constitution intoany such ple(J;e is to invent (as experience has shown) a guarantee that n^

Whether th. one or the other kind of admission should be requiiedTydepend on the circumstances of each community and each case but TJ
""IT9?1^ the constitutiomil chouse as liing in any Zy 'invll"
§2696. AdmlMloa. of tte 0.nula.a,« of . Doo«m.nt. In probablTmost instances where a document is material under the plealgs oJievidentiaUy used, its genuineness is not doubtful. Yet the pLf of th;t w"uineness may be onerous and expensive. The opponent's aLssiolTudfcW

suffice but It IS only casuaUyand seldom that they would be available to tSparty desiring to make the proof; and for kck of them at common Uw thJ

SiSi^Jff TT"? ''T *° "°'«°^ '*»" "««^» °' the situation by some ex^pedient for facilitatmg the proof. The appropriate remedy seems nkturaHy"he in securing some sort of judicial admission, by rule of pleading orother^where tae circumsUnces justify it. It was Bentham (as usual, one3
7.l7t Tr r*"

^"''" P"^"^'* '^"^ '"«""«•' Almost immeSShis proposal bore fruit m one of the HUary Rules of 1834. By thU fiSe theopponent was made to take the risks of^paying the costs of^Zf, iJ afthavmg a pnor opportunity to satisfy himself he declined to admit judiciaUy

?„r» ,7 *V. rTi" ««°r«°«»«'
This rule was preserved in later

tt'uiSur "' °"' "' ''' '''' ''^'* '^ '" "^-tutea in

The other common expedient, now in vogue in perhaps the majority of
jurisdictions of the United States, takes the form of a ruJe of ^Sg*^
J

' ISST, Bentluun, lUtionsla of Judiciid Eri-

isHssi.
'^' '^"^s"' •«••' "»'• V". PP-

» BuIm of PMcUce, Ha«ry Term. Wm. IV
(Mt oat IB 10 Bing. 456), No. 20 (• Eitherparty,
•ftM plM plMded, and a. nannable time Wore
teuU, may pre notice ... of hi* intention to
Maaee u endence certain written or printed
docameoH

; and unlen the adrene party shaU
coment, by indoreement on such notice, within

fl J ?;*.'#''*^°?"' ^ "»''• "»« "dmiMion apeci-
fled, the offering party may more that thiop-
ponent .howcaoae, and "the judge ahall, If &»
think the apphcation reaaonabfe. make an order
taat tne coats of proring any docna^Dt -pwiiaed
in the notice, which ahah be ptored at the trial
to the satisfaction of the jndge or pMnding offi-
cer, shaU be paid by the liny so nJ^wdT^S-

t ot the ciuf^^'
j
|»oTided

examinatku of tfa* docuuieats mwicdacl to be

G827

pfferod in eTidence, and gire aoeh diiMtioM fcr
inapection and examination, aad impeaa —fc

terms upon the party leqnirinc tb» iiSn-
•« he ShaU UMk at"'; uTd noloeto ofpSSl
a document shaH be allowed "to any pjty^ShaU hare adduced the same in eridinWiwtrial, unlees he shaH hare given ineh m^ »aforwaid, and tlw adrerse party ahaU hare aim.
leeted or refused to make snch admission "or
the jiirtije hare indoiMd the appliestiou as not

^ST'- '
i* * W^- »M (Bale SO held to•Mfy to an/ deenmaM, and not menly one in

ofcr'itr*""'
" '"^ "* "" •*"' "^king to

• ISiS, Raport of the Commission on Com-
"S ^, ywcsdai t, I, 44; ISSa, St. 15 ft 1«

^f« J*J» "^-**»' '»" St. ir ft IS Vic*'^l». I M; ISW, Kale, of Court. Order 3^

« It is si>nt«time« !««caUed a rule of ari.
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requiring a special denial on oath (either in the fomal plea or in a sepaiate

aiiidavit) of the genuiaenesa of the document ; in default of this denial, the

genuineneaa cannot ba put in issue. This form is adapted especially to

documents named ia^ pleadings as a foundation of the claib or defence

;

the other is Sffdicable to any document whatever. In a few jurisdictions,

both aaeasMoe Ihivs bean separately recognized ; in ottwrs, the statute coia-

bin«8 features of Wtii.'

There are also senasional other expedients for applying the principles

of pleading or of judicial admissions to facilitate the proof of documents,
but they are of otif local vogue or narrow scope.* There is still room for

denial of the mnnineoeiii tbeieof, and a demand
that ther ahafl be proved at the trial ") ; Miu.
Annot. Code 18911, |{ 1797-lWM; Mo. BeT. St.

1899, i 743 (for any material paper) ; U 74S.
6768 (for an inMrament on wbicn pleadToK i*

founded) ; yOr. Comp. St. 1899, { S9S7 ; .V«t>.

Gen. 8t. 1886, I 3557 ; N. M. Comp. L. 1897,

§ 3685. Mllvnc. 133, «| 3977, 3984; N. Y.
C. C. P. 1877, } 735 (" The attorney for a party
may, at any time before the trial, exhibit to the
attorney for the adverse party a paper material
to the action, and reqaeit a written admiision of

> itx senaiueneM. If the admiaion ie not given,
within four dayi alter the request, and the paper
is proved or admitted on the trial, the expenses,
inrurred by the party exhiliiting it, in order to
prove its genuineness, must lie ascertained at the
trial and paid by the party refusing the admis-
sion ; unless it appears, to the satisAction of the
Court, that there was a good reason for the re-

fusal"); .V. O. Bev. C. 1896, { 5<43; Okl.

StaOk 189S, i *-lb: ; 5. D. Stats. ISM, { 6481

;

Ttx. Rev. Civ. Stats. 1895, { 3318; Utah Rev.
St. ISSe, J 3473; Walk. C. * MMe. 1897,

tmm ; e.^ 1887,JojMB, J., in Ji
r. UMlajota, 18 Oratt. IS, 76.

* The foSewii^ llit ia act exhaastire ; tvpical

ilfi i are let oat in fall: Ata. Code'l897,
% ISSI ; Ariz. R«T. St 1887, § 1877 ; Ark. Stati.

im4, f S9»; CiU. C. C. p. 1873, § 447, ae
amaaded by St. 1874 ("When an action is

broncht apoa a written instmment, and the
complaiat containa a copy of such instroment, or
copy is annend thereto, the genuineness aad

doe execution of saeh instmment am deemed
admitted, nnlssi the answer denying the same
be Terifled"); i 44S ("When the ddtase to an
action is fomuM on a written instionient, and a
copy thereof is contained in the answer, or is

annexed thereto, the geooineness and doe exe-
cution of such instmmeat are deemed admitted,
nnlesa the plaintiff iile with the clerk, within teu
iM* aftei reodTing a copy of the anawer, an
aSdavit denying the same, ami serve a copv
thereof on the defendant ") ; $ 44<), as amended
by St. 1880 C* But the execution of the instru-

ment mentioned iu the two prece<liag sections is

not deemed admitted by a failure to deny the
ame onder oath, if the party desiring to coatru-
Tert the same is upon doinand letaaed as impac-
tion of the original. Such demand mast be in

writing, served bv copy npou the adverse party
_..,_... >A , ,.. ..

iniBti^
. Rev. at.

»•#. |«4,
Bev. St. 1846, p. 415, f 14 (" Ho parson Adl be
permitted to deny, oo trial, the eaaeotion or as-

signment of any inilrnmant ia writiag, whether
sraled or not, upon which any actioa may have
been bfoagbt, ur which shall be fended or set

ap by way of defense or set-oft, or is admissiUs
Oder the pleading* when a copy is filed, unless
tka panon so denying the same shall, if defend-
ant, verify his jMm by affidavit, and if plaintiC
shall tie bis afldavit denying the execution or
atsigBmeot of 3uch Instrument; provided, if

the party making sneh denial be not the party
alleged to have executed or assigned such in-

stmment, the denial may be made on the infor-

mation and belief "A such party ") ; Ind. Kev. St.
1897, J 491 ; Kan. Gen. St. 1897, i-. 95, $ 379j
/ja. C Pr 1894, § 324 ; Maa. l»ub. St. 1883, c.

167, { 31, Rev. L. 1903, c. 173, § 86 (" Signatures
to written instrumeDts declared on or set forth
as a cause of action, or as a ground of defence
or get-off, shall be taken as admitted, unless the
part^ sought to be charnd thereby flies iu Court,
within the time allowed for an answer, a spedal

IWH; Wit. Stats. 1898, ff 4IS4, «Mt;
Ba*. St. 1887, I 3M6.

or his attorney, and filed with the papers in tiM
case ") ; Colo. C. C. P. 1891, § 63 ; Fla. 1

1893, § 1073; Hi. Bev. St. 1874, c.

• In i/imttota, a statute wWeh in literal read-

ing d«i

'

turn {iMtlt, M . ,

eoatraed aMaMatly into one of the a^ove sort

Minn. Gea. St. ISM, S 5751 (" Evo^ writtca ia-

smnteat ywrportiag to have been rigaed orexa-
CBled hf my person shall be |Kroof that it

was so signed or executed, until the persos hy
whom it pnruorts u> have been signed or exe-
cuted shall deny the signatare or execution ot

3«28

• fenaiiM prmumplim ^ atuitntica-
" lIMb ns>) has hem jadiciaUy

the same by ins oath or afldavit"; except
where the purporting person "shall have died
pfevions to the requirement of snch proof");
Itgti Fennsylvauia Ins. Co. v. Murphy, 5

Miuii. 36, 40 (statute ii^M to articles of part-

nership) ; 1849, TaneH^o.jilornn, 7 id. 368, i'ri

(held not to im/iyxo apsuhtaB indorsements ou
a note); 1878, JBbtytor r. K«8y. 35 id. 160
(printed notice in pUntWs name

';
MeDuineDcsa

not presumed) : 1SS3, Xiut e. Matthews, 30 i<l

441, ii^ S. W. 155 (the statute applies only in

actions iDmnst the makor of the inatmment or

to defences or counterclaims against him) ; 1897,

Moore i-. Holmes, 68 id. 108, 70 M. W. 873 (dis

tinguishing this rale from that which requires a
specific traverse of execution in order m pnt

execution in issue; Caoty. J., dia., on the

ground that the signatare purported to be by an
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lapiomMnt and expansion. Here, as eveiywfcew, the time hae hardly come
whan tha law can afford to conaider aa cloaad that gnat period of rational

SHIhlL "^
'*'"^ *" *"* °^'*"^ ""^""^ *° ^^ **""'" p««chiag of

•fn*. aad tlMt the Mtinlir af MMMtt could
not to rnniBMd) ; ISM, HiMMMTlacltoh

tto aUmd dgHi ia dMd or ii aot kMr).
I. Ooya ud to r«n« • Mtat^Crkid. tb«

*«Wng tha orMMUjmiiMMM it nnd* ; hotmt iBeoommuAmttm pm^ttiag • forgny to

bo ahowa, area thourli tto iwoni daoial U
omiltad («««, i 1651)7

^^
la aavml joriadietioM than u« ititBtaa ex-

empliaK "om praof of damia prior to a eoMmm
mneo/hth, oniaaatheoppoiimit makaaaawom
danW

i «. J., 1 884, Thatcher v. Olmitaad. 1 10 111.

«; eompH* aatt, I sua, note 6.

THB Bin>.
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Nova Scotia.

Rtvmd Slauuu 1900.

e. 3, 39 1684
c. 6, 89 2215

113 2-281

c.6,j36 2i!81

c. 19, { 61
c. 36, { 6

1680

M2li

C.43 1028

C.44, 10 1674

c.78. 68 168<5

c.99. 197 1(180

904 1333, li>83

314 1323, 1683

307 2286

c. 100, i 191 1.126

il66 lb8ll

U6* 2281

3639



CANADA.

c.lOO,

e. 188,

e. 1S8,

c. 1»B,

e. 163,

164
4T
79
18
41
8
4
•
•
T
8

?

flSIS
14
16

16
17
18
19

SO
21

§99
33
84
St
M
97
88
»
30

I
31
33
33

}34
136

116
37
38
41
49
43

)**
45

J4«
48

c. 167, { 8

/?«/«» of Court

Ord. 33, R. 17
Ord. 30, B. 1

IS.
19-39
38

Ord. 33, R. 8
Ord. 34, R. 30

31

Ord. 35, B. 1

8
• B
«
10
n
M
St

Ord. 36, R. 1
38

Ord. 37, R. 6

BwtiCB

488
1074
1683
1310

1380, 1411
1H84

1680, 1684
1680,1684
1680,1684

3167
8167
1680
1684

1383, 1680,

1683
1674

1639, 1680
1680

1647, 1681,

3110
1681
1680
2163
1680

1385, 1651
1385, 1651,

1681
1681
1651

1385,1651
1651

1676
1235, 1651

1675
1675

1936, 2154
1680
1290
3016
488

488, 3065,

2318
488

488,2252
488
1411

900,907
905

1963
686, 1270

1838
3169
1466

1900.

1061
1856, 3818

1856
1859, 3819

8124
1519

73
986
1163

1411, 1710
1681
1380
1411
1380
1411
1387
1387
1710
1710

21,445,
1863

Ord. 90, B. 8
4

Ord. 59, R. 3
Crown Ruin 5

St$iiim Lawt,

ft. 1866, c. 18, } 11
St. 1903, c. 81

iMtion
1163
1163
1163
9168
1710

488
3381

OVTASIO.

Revised Statulu 1897.

e. 73, 1 84
155

e. 90, { 10
C.184,'§8

c. 138,

e.9, 1158

f 188
e. 11, 136

58
e. 18, 68
C.88, 47
c. 59, 39
c. 60, 141

149
148
144
148

.61,

c. 73,

131

139
133
138
9
3
4

8
9
10
U
19
18
14
16
17

J

18
19
90

91
99
98
94
96
36

37
98
39
30
31
39
84
35
38
40
41
49
48
48
47

(50
tl

8«S7

8815
3381
1411
8281
1684
1680
1411
1411
1411

1380, 1411
1411

1519, 1710
1163
1163
UM
IIM
488
488

488,2218
2253

488,2061
488,986,

3876
488
488
3065
8065
1838
1838
1888
3318
1363
1038

•86,1270
900,905,

907
1684

1680, 1684
1680, 1684

3167
1684

1333, 1680,

1683
2375

1639, 1680
1U80
2167
1681

1325, 1651
1675
1676
3163
8167

1681, 1869
1681
1859

1885, 1651
1935, 1651,

1869
1385. 1651
1333, 1683,

1859

c. 307,
e. 383.

c. 146, i
c- 148, 34
' 191, 66

76
40
300
356
334
485
710

c. 845, 101
106
107
114

c. 394, { 13
16

100

Section

1890
9016

1S75, 1411
1935, 1573,
1661, 1668,
9105, 2143

1651
1466

1825, 1651
1383, 1683

1074
1383, 1683

2815
8381
1680
1680
1680
196

168(1

1680
8167
1680
1387

Hulet of Court 1897.

1674
9313

1856, 2318
1859, 2219

2124
3184
3184
222(1

ISrO, 2319
1866, 2218
1380, 1411.
1710, 1856
1S80, Ull

73
916
1681

138U
1828
811

1837, 1869
1881
1163

1163, 1868
44S, 1163,

Se$$u)n Laict.

1898, c. 11
1900, c. 17, ( 13

$87
c. 36, { 7
c. 27, \ 14

c. 49, § 30
1909, c. 12, (39

9330
8065
2281
1680

1074, 1674,
1684, 2168

8881
1828
1908
3167
2281
1680
196

1680
1680
8815
3281
488

Pbirci Edward Island.

Statute 1889, e. 9 {Evidence Art).

488

1903, c. 18,

c. 19



TABLE OF STATUTES.

PBiaOB Kdwabd bLAnt (turned).
UtUcn

488
488,9969
488,9061

488
488
488

90SB
908ft

1898
900,(05,

(07
1098
1983

886,1970
1990
9016

1680, 1681
1644,1680

1681
9169

1647, 1680
1680
1680
9376

1880,1684
1680
2167
16S4
1684
1676
9169

1996,1661
1996,1860
1996,1661
1996, 1661
1996, 1861

1678
1998,1869
1996, 1661

1676
16M
9167
9160
1081

1411, 1681
1913
1907

18
I*

T
•
•
10
11
11
It
»
M
IT
It
U
18
U
It
St
t»
tt
ar
It

80
tl
It
38
34
{36-37
18
4t
48
44
48
41
47
M
41
M
M
U
84
M
M
IT

C»d»lSt7.

11
79
971
90B
380
3M
DM

906
1018
1906
19a
1341
1449
1481
1644
1758
17114

1796
1796

179T
1798
1801
1804
1808
1800
1810
1811

Other Seuion Lam.
1863, c. 19,

1873, c.

c< «.

1887, c. 4,

1

I
II. {M~ 107

144
941
941
MT
948
969

1890, c
1898, c
1899, c.

1800, e,

1
4w

16,
|,

S.{ll

1889, 9919
1868,9919

U04, 1310, 1890
1163

1816,1868,9919
18(6,1869,9918

1866, 1850
1866,1869
1866,1859
U63,1869

1380
1380
1380
9981
1680
1669
1688
196

UHITBD 8TATB8.

ConttiMim 1S76.

Art. I, ( 7
111

1317, 1191, 9983
9039

1819
1813
1814
1815
1816
181T
1818
1811
1811
1891
1813
1881
1838
1834
183S
1838
1846
1847
1860
{1860-1868
1867
1858
1880
1861
1864
1861
186T

1870
1871
1879
1878
1874
1871
1(74
9341
9483

{9647ff.
9679
9681
9848
9847
9889
3098
3030
3051
3917

iMttai
1710

1680, 1681
1680
1710

1680,1684
1671,1610
1196,1661,

1676
IIU, 1676
1195,1676

1680
1680
8901

1874, 1680
9067

1995,1661
1674

488,9918
488,(87

1970
19(9, 1301

666
9696
1710
UK
1619
1704

1844, 1680,

1683, 9167
1939

1138,1680
1680
1680
1810
lOtO
1680
1680

1610,1684
1880,1684

1679
9907
1411
1389
1389
1389
1411
1411
9918
1866

916, 9910
1858, 9919

1869
1383
1383
1710

1317, 1380,
1418
1383

1388, 1419
1419
1383
1419
1679
1680
1710
1674
1660
1681
1411

1144,1680
' 1644, 1680

1674
1676,1680

1676
9150
1710

3986
3710
379T
3807
3860
&886
vm
4966
4976

{4977

4981
4989
4300
4806
6935
5989
6990
6991
6999
5993
5997
5998
6999
5300
5301
6309
5503

1874
1874, 1680

1874
1674

1140,1680
1674, 1«80

1665
1640, 1680

9051
1104, 1310,

1390
1810, 1319,

1310
1681
1681
1413

9981,9360
1326
1411
1389
1411
1411

1382, 1411

488,2272
488

ton

1926,

1676

Stuiat Lam.
St. 1899, Feb. 1, No. MI

Alaixa.

Cod€ ofCriminal Pnetdmt 1900.

IT S860
30 1861
187 1873
145 488
146 488
148 488, 1890,

1171,9276
110 488
163 9056
166 9061
lU 9667
178 1326
311 1326
311 862
314 18.17

311 1328
336 1326
338 1326
371 1326
688 18U0

Clint Cait 1900.

94
99
106
108
110
116
151
U7

1676

1195, 1651

1996, 1651

U», 1651

12.'I9

1651
1681

9051

Code of Civil Proadurt 1900.

3688

187
188
983
480

1873

1163

9S<<;

1062



CANADA— UNITED STATES.

iwo

UW,891t
SMT
1710
1710
mc
1411
IMS
18St
lasa
803
law

lass, 1411
iaS7, 1803

larr
1837

TSI.UOS
770
738
na

•08,907
1177, 1896,

1898
1

9S3, 987, 1870
I

1018, 1963 !

84, 1104 <

1861
j

188,1008,
8034,1086
8101, mo
•87, 9910,
sua, 9169,

9970
781, 9910

1069
9067
1383

lasr, 1419
1898
1898
1818

488, 886, 987
488
488
sm
S39S
9880
1680
1880

Beviud StaluU$ 1887.

Abhoha.

Penal Cad* 1887.

, par. a
. pw. 4

S98I
9981
9981
9395
9380
1396
1396
1837
1837
1396
9860
1873

Sn»,9049
9088

1888,1696
9044
9006
1163
1800
9107
1381

1889, 1411
1381

1889, 1411

Akkarsai.

ConHitulion 13?f.
8*ctiao

1191
9901
1387
2039
1898
9181
1828

Slalult$ 1894.

1411
918
916
916

488,516
488
488
1898
1684
1680

1880, 1681
1878, 1881
1875, 1680

1880
1195, 1651,

1676
1881

1880, 1681
9596
1175
1678

488, 935, 966,
987, 1828

488
488.1292

488t 1972, 2276
488,2067

1275
1660
1995
1665
1681
9050
9051
1681

Revited &attUu ISOt.

tSS 1856,2218

S »85, p«r. 5 9.395

» 8M* 1859, 2219

Seuion Law$.

JSS' II"- "• No- ^ 1«44, 1680
1898, M«r. 6, So. 4 1413, 1669
1895, M.r.ll,No.20,«8 'm
1897, No. 6, « 80 JiM
1899, Mar. 16, Ko. 65 9380
1903, No. 95 1396, im,

1387, 1413

1676
122S, 1651

1239
1125, 1651, 1676

vm
urn
1374
1837
1837
1398
2360
1851
2907
1383
1411
1873
1163
9056
9071
1067
1684
1684
<880
1681
1681
ISSB
1680
1680

1674, 1680
1680
1678
167S
18S0
2109

1880,1684
1680
1680
MSO
USO
UlS
U»
1819

1859, 2219
1859
2531

1625, 1684
1625, 1684

488
488

488,2273



TABLE OF STATUTEa

ABKAatAl (etiuimtd).
Mtion
18M
asM
aaoT
aaoi
1867

TS1, 19M
770, 773, 9U
906, 1IU7, 017

•33, !I87, 1270

2094

2940
2M1

2»t6
2967
296S
2960
2900
2981
2909
3063
2»<4
2066
2006
2971
297S
297S
2980
2084
2986
2986

f
2087 ft, 2M9

{ 3017 ff.

;i022

3023
4494
{6778 0.

6820
6821
7S93
7394
7404
7414
7416
7416

1T4SS
748T
744S

1028, 126;i

1104

1876, 1896
1837
9190

1909, 1010
1861, 1883

1710
1710
1411

1411, 3907
2162
9189
9169
1381
1383

1387, 1412
1681
9162
1866
1873
1183
2061
2061
2U50

1383, 1411
1310, 1390
1304, 1310,

1390
1411
1681

2106

709
704
867
868
869
889
996
943
10.J

1093, |Mir. 1
1099
1100
not
iioa
1108
1108
1107
not
1110
nil
1119
1117
1119
1190
1904
13.\.

1393

Semion Lata.

1896, Apr. 9, No. 83
1899, Feb. 38, No. 23
1901, Feb. 27, No. 24
1903, No. 81

1710
2239
1364

Caufoiwia.

Constitution 1S79.

1330
1338
1339
1346
1346
1863
1389

130
297
1307
1388
1290
1233
1307
2060
2471

{8484

1896
1896
1837
1837

1396,1848
1389
9880
1861

1873,9977
188

488,2979
488

2979
488,1008

9039
9086

133ft, 1696
9061
9044
2066
9066
1868
1163
1800
1411
488

488,2262,
9979,9276

no7
i383

1382
1889,1411

1411
1382

1389, 1411

17«e
1898
1880
1888
1844
U«
1847
1848
1860
1889
1888
18»«
1868

1888
1870,

1876
1879
1880
1881

par. 8
pw.4

pw. 8
per. 9
pu. 10
pv. 11

par. 19
par. IS

Civil Cadi tS7t.

9067
1680

1326, 1661
9060
S>080

J061
9476
1674

i«39, 1680,
1710
1710

Codt of Civil Pneedun XSft.

973

Art. I, 1898
1397, 2191, 2262

2039

Political Code 1871.

|804
796
HIT
9114
8788
8788

987, 2381
1676

1640, 1680
3220
1710

1640,1680

Ptnal Codt Wi.
88
339
834
675
888

987, 3281
3281
2381
488

1387, 13117,

1398 1411,
1413
2262

447
448
449
464
468
696
696
607
610
667
997
1000
1807

11308
§1316

§1318
$1317

1323
1339
1379

3640

1669
9694
9698
9806
9698
1848
9638
9696
9696
1873
1183
9364
1062

1869, 2219
797, 1185,

1310, 2019
1304, 1310
1304, 1310.

1320
1387, 1413
797, 1186,

1310
1681
9069
1674

{1889

{1883
1884
1893
1900
1901
1909
1908
1906
1996
1907

1918
1919
1990
1921
1929
1993

1996
1926
1936
1938
1937

{1938

1939
1940
1941

{1942

{1943
{1944
{1946
{1946

{1947
{1948
{I960
{1961

par. 3
par. 4
par. 6

MT4
1178
1178
•108

Mr

mo
MM
MM
nu

1913, 1996, 1930,

1988, 1976
9026
1072

1480, 1466,
1480

1387, 1413
9016

889,1938
1480, 1697,

1606
1887
14W
9162

488, Wm
488, 2(K>3

488, 2341,

2292
2386
9380
2.175

488,8292.
2380

1900, 1910
811

1996,1680
1684
1680

1971, lim
1389, 16«!2

1681

1681

1973, 9110,

2158
1680,1684
1861, 1680

1639
1681

1681

1677, 168(1,

1681

12IIU

1839
1989
1697

1188, 1230,

1234, 1267

1906, 1207,

1208

2125
12!ifl

1297, 12<J«,

l.'ilL'

2132, 2137,

1300, I.30I

701

169.3. 201«

9017, 2137

1466, 161»,

1639

1619, 1521

1676
2.173

1186, 1225.

1651, ICVJ



il»M
11963

IRSS
1987
1989
1990
1997
3009
9010
3015
3030
3031
3024
2038
3031
2033
2033

$2034

S3043
2043
2044
2040
2047

i2048

{3048

{2050

{2051

2053
2053
2054

p.r.4
p«r. (
pv. 9
|»r. 10
par. 11
par. 13
nw. 13
psr. 14
p«r. 15
par. 33
par. 34
par. 34
par. 35
par. 36
par. 30
par. 31
par. 33
par. 34
par. 40
par. 40

$2061

{2065

{2066
{2078
9 2079

12084
{2088

§2094
(2095
{2096
{2097
{2103

par. 3
par. 3
par. 4
par. 6, 7

141

lactloB

1163
385 1684,1703

2610
287

3518
35<8
3515

1887,3515
3518
3535
3534
3530
95

1313
2539
3531
3506
3587
3530
81.37

3533
1073

8039,3043
3525
2301
3207
8199
1411
1710
1710
3163
1411

. iS56

1383

1383
1411, 1856

1383
913, 1387,

1389
1867
1837

781, 1908

770
736, 746,

748, 75.3,

759, 761
773, 914,

1890
900,905,

907
1877, 1896,

1898
933,987,

1870, 1985
1038, 1363

64, 1104
1863, 1861,

1883
1013
3034
1008
2066
2372

987, -2210,

3883,2258
781, 3210

1063
8067
1383

1387, 1389,
1418
1838
1828
1828
1828
8567

ARKANSAS— COLOHADO.

Sn$ioH Law:

1860, Apr. 38, { 307
'^l.p. 185

1893, p. 36, 1 33
1897, c. 74

COLOKADO.

CoiuttViKioii 1S76.

Art. II,

fit

118
Art. Vir; { 9

Annotaltd Statutu 1891.

8381

{4883
{4884

'{4885

Codt of Civil

I
31

3041

1888
1875
1838
1888
1680
488

183,1673
1878
8168
1375
1660
1705
1705
1705
)70C

1610. 1674
1674
1674
1674
1674
1674

1640, 1680
1680
150

150,1680
1680
1680

1680,1684
1304
1304
8060
8053
1411

UIO, 1380
1411, 1681

488
1680
488

1519
488
488
488
1838

488,035,
966,987,

1370, ia»
488

488.3398,
8375, 8380,

8396
488,8893,
8880,3395

1710
in>
1411

Procedure 1891.

8381

UTS
iia

1838
1411
1388

1389, 1411
1.387

1383
1388

1869, 3819
1330,1880

>S1S
im



TABLE OP STATUTES.

COMBADO ((WWIMM^).

3U
MO
Ml
M4

870

493
497
999
1109
9400
96M
98&1

ini
MU, 91SS

IIS4
1M9
iaS3

1197, 13M. I

U19, 1«81

16Mi

1681

1

inil
ia«9
1389
1389

C.70,

c. 71,

Sf$iim Laui,

1891, p. 168, 49
p. 171. 8
p. 974, 9
p. 867, 1

p. 397, a
1893, p 78, ( 1

p. 90, { 1

p. 116, 1

p. 197, 3
p. 939, 16
p. 961, 1

^964, 1
p. 308, 1

p. 490. 15

P 498, 11
p. 431, 9

1894, p. M, } 6

1899,
p.74,}8
lUr. 1, c. 96
Apr. 6, c,

ia09,ll*r. 14,c. 1,'|'16

9981
9981
1939
1684
1680

I

1168
1074
1851 '

488:
9054!
1698'
9016'
1069
1674
1674
1710

i

1995, 1661,
i

1674 1

1674, 1680 I

916
'

149, f 19 150
- "-

1689

80
31
33

1

9
3
4
5
«
7
8
19
95
9T
98
99

9050
9060

1889, 1411
488,9918
468,9959

1898
1698

488, 516
9981

488,516
488, 2979

1411
1411 I

1389 1

1389
1389

Code 1901.

COLCMBIA (DitTaiCT).

Compiltd Stahitu 1894.

c. 11. ( 14
c. 14, f 9
c. 18, 1 77C.18, 77
c. 16, 90

38
C.90, 9

4
6
T
•
U
1«
17
tuff.
93
SS8ff.
94
9»
•0
n
81
81
84

C.80, 18
33

c. 56, 190
155

c. 68, 96
c.70. 17

18
96
M

1675
1896
1680
9981
488
1889
1411
138:«

1383
1419
1888

1888, 1887, 1419
9907
1680
1660
1681
1660

859,9981
1859, 9919
1856, 9919
1680, 1681
1995, 1681

1676
1644, 1G80

9067
9595
1908
1995
1995
1681
1304
9051

f 131

}139

194
1058
1058
1069
1060
1068
1064
1065
1066
1067

il068
il06»
1070
1071

1079
1073
1073 a

1304, 1310,
1390

1304, 1310,

1890, 1889
1.196

1898
1389, Ull
9901,9907
1389, 1411

488,2918
488

1387, 1413
488

488, 987,

iro
488
488

1680, 1681
1995. 1651,

1681
1859
9880
906

ComricTiovT.

CoMtifiiAoii t87S.

Art. I, { 9 1397, 9191

Art. IX, I 4 9039

General Slaliae$ 1887.

(157
313
440
45)>

545
669
707
7.M
749
766
768
849
1060

{1061

}1019

41U66
; 1068

1089
1070
1074

1396
1880
I«81

1915, 1681
1710
9569
1681
1669
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V. Otarbon 1098
v.Dohaitx 340, 1SI7
». Foster 1083,1806
V. Oilman 607
V. Oi«gori* 1169
». Orot* 1419

Toug r. HoUoww 1819
>. Hola** Ml, IIM
V. Honaar Mil
«. Ham 8888
r.Johaioa 188,1108,1978
r. Joaai 1848
V. llak*|i*ae* 188, 688, . 164
K. MUkr 1600

818
1488
1777
1661
607
1681

r. Parkin*

B.R.CO.
r. Richard*
*. Riago
r. ShalialMig UtO, 1673,

1681
1811V. SlaaghtMtfcid

«. Stat*

UAla.

114 Oa.
90 Md.
86 Or.

r. Stockdal*
V. Thayar
V. Wabb City
V.Wood
V. Wright,
V. Tonag

814,818,
883,881

1441
861

1494. 1501
1308
1681
161

907. 918, 1389
1068
1841

Tonag Mm'i Ch. Am** >.

Rawling*
I Won
_ •*7

Tooag Woman'* Chri*tiaB
Hom* V. French 9631

Toanga *. Qnilbaaa IIM
Toonger «. Stat* 1006, 1513
Toong* V. R. Co. 108, 149. 1616
Toanie r. Walrod 8434
Tonntv. Howell 1163
TrJMrri v. demant 1188, 1566
TniU V. White 1461
Tandt v. Hartmmft 1011
Tang's Eatat* 1644

Zabtiaki* . Stato M8, M8I
Zakaky v. laa. Co. 1481
Zaa* *. Flak 818, IMO

*. OaaliTia 877
Zang *. Wyaat 1667
ZaaoM *. Stat* 987
Zabtey *. Stony lOll
7a*haad*la*r, «« a. mo
2*ha*r*. Lehigh C. 49.

Co. 808
Zakh •. Hiit 391
Z*U *. Coa. UM, 1871
Z*ll*rfaaeh *. AUnbaig 1118
Z*rb* V. MUkr 884
Zerby •. Wihnn 1800
Zibball V. Orand Rapids 1098
ZibU* V. ZibU* 1738
Ziek*foo** V. KaTk*adall 8849
Ziereabarg v. Laix>neh*r* 73
Zimm >. We* 668
Zinmarmaa v. Buik 1018, 1041

r. Branaon 681
*. Hdaar 1171

e. Kaaraay Co. Bank 1011
V. Marchlaad 681
V. State 1164

Zimmerman Mfg. Co. «.

Dolph 1434
Zipp V. Colehaeter R. Co. 1 106ipp

Zirkle v. Leonard
Zitake v. Goldberg
Zitaer >. Merkel

1938,1477
1666,1668

68, 810,
1983

363,1081Zoldonke r. State
ZoUiooiler V. Tnmay 1112,1213
Zoaeh v. Paiaoaa MIS
Znba V. Webber 1961

Zaeker r. Karpelea 781
Zorawski v. RaiehmanB 406
Zwiekw *. Zwieker 1408

I
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fcotion

Abortton, pioenring of, m evi-

danee of paternity 283
other offence*, m evidence of

intent SfiO

motire for ggx
dying deelsnttioM of woman in . . 1483
eye-witneia of marriage in . 3085, 3086
who is aoeomplice in 3080
marital privilege hi 8288

AbaauM of entry or record, bow
proved 1280,1244,

1678, 1957,

1978
of maker of regnkr entrie* . 1521, 1661
of deponent 1404
of decUrant of facts againat

interest 1466
of pedigree declarant 1481
preiiamption of death from . . . 3631

Abamt Witnaaa, expeotod tes-

timony of, received to avoid

poetponement 807, 1898
impeached like other* . . . 888, 1034
testimony at a former trial

;

see FoRMBR Testimomt.
effect of admission of affidavit

of 3606
Abatract of Tltla-Daada, pro-

duction of original 1228
as hearsay 170S
as giving substance of deed . . . 2105
whether preferred to oral tes-

timony 1278
Acceptanoe; see Bill or Ex-
change.

Aocaaaoty; see Accomplice.
Accident ; see Neolioemce ; In-

tent; Hiohwat; Machine;
Premises; Corporal Injury;
Res Gbstjc.

Accomplice, as disqualified by
his guilt 626

as disqualified by interest , . . 680
as impeached 967

Acoomplioa (eontinutd).

confession of erirn* by, as hear-
ty

• . 1476,1477
corroboration required .... 2056
restoring credit by consistent

statements i]28
a* affected by judgment of con-

viction of principal lasg
see also Co-indictee.

Aoooont, voluminous, proved by
summary 1230,1244

assented to, as an admission . . . 1070
rendered, as an admission . . . 1078

see also Bill or Accocnt.
Aooonnt-book* ; see Booes or
Account.

Aoou*«4 ; see DsrEMDANT.
Aoknowladfawnt of deed of

married woman; see WirE.
of deeds in general, whether

certificate k conclusive . . |847, 1363
whether admissible iA7e

Aoonita ; see Poison.

Act, of the Legislature; see

Statute ; Legislative Jov»
nal; Recital.

AdJonmmmt of Conrt, for a
iew 1808

as affecting publicity of trial . . 1885
Adminiatrator, admissions of . 1076, 1081

see also Will ; Executor.
Admiralty, rules of evidence ap-

plicable in

seal of foreign court of, pre-

sumed genuine .... 1681, 2164
Admissibility, general theory of . . 9

multiple, of the same fact for

different purposes 18
conditional, of a fact not yet

appearing relevant > . . , 14, 40
objection to, time and form of . . 18

judge to determine ...... 2550
Admiaaiona of a Party

1. Whether admiuible

general theory 1048-1058
death not neoessary 1049

3846



INDEX or TOPICa

prior qoMtlon not mtemmiy , . . 1061
ptnonal knowMga; iaftMi . . lou
and* to tkird pwioM loM
not dOMluiv* lou, 9088
Siting in the wImI* . . . lOM, 8087

pliMl adiniMioM .... M7, lOM
efftr of oompremiM logi
inplMdinp lou
by rafonnot to • third pmon . . 1070
by flight, eoiMMlmmt, Ho. . . 978-384
bytilMMW 1071
by failurt to prodao* OTidonoo . 980-9S9
in • third porwn't doraatMit . . 1078

corporation book* 1074
deposition* mod 1075

hutband or wif* 'jggg

other partiM to th« ommo .... 1070
injured penon, WMlofondmnt,

•*« 1078
pririee in obligation . . . 1077-1O7B

Joint promiior 1077
•g«nt, partner, attorney,

wife, etc. 1078
eo-oon«pirator 1070

privies in title 1080-1087
decedent, intai«d, eto 1081
grantor, indoner, etc. . . 1083-1087

producing tiie original ofa doe-
ument admitted corraet . . 1985, 19S6

made during poaeoMion of
'"d m8, 1778

2. WhtlhtrnJUnenl
loN of a doooment 1188
contenU of a document .... 12S6
diepeneing with the atteeting

witneee laoo
ipeeimen* of handwriting . 9018, 9081
dirorre charge 9087
aeoused in general 818, 2070
bigamy, adultery, etc 9088
execution of a document . . 9182, 9SB8
3. Sundrie$

before grand Jury, not priyi-

leged

interpreter aa agent to make

.

of genuineness of a writing, aa
qualifying a witneea . .

by plea of guilty, admissible in
a civil case

distingnished from confessions

from Judicial admissions .

of agent, as r«> ge$tm 1797
of a third person, as to facts

against interest ugs
in a party's books of aoeoont . . 1067

88M

9388

868

700

816

818

9588

o(«Vw«]r(cwi«iiHMO-
of aiemitioa of reaorded deed . . 1808
whok must be prated . . . 9087, 9088.

3008
maybeprarwi .... 9110^9118

by espme stiptilation t sm
Judicial Aomissiom.

AdiUtwjr, ckaraotarM third par-
on as avidenee 88

Intereoursa with third persons,

as erideueing paternity . . 188, 184
TWMreal disease, aa evidenea

o' 188
plan, as evidenee of .... 988, 988
other oSeneee, as eridenea of

intent or motive 880, 808
privilege of husband or wife

in 9985,3989
against self-crimination in . . 9357

proof beyond a reasonable
donbt 9498

who ia aeeoapliee in 3000
eonfession of respondent in . 8007, 9074

AdTanoMMat to child
shown by words accompanying

transfer 1777
parol evidence to rebut pre*

snmed intant 9475
Advaiaa poaaaaalon ; see Foa-
RaaioN.

Adv«tla«m«Bt, in newspaper,
as evidencing knowledge ... 966

see also Notick.
ASMtton; see CainiNAL Co»-
viaaATioN; Alibmatioji of
ArracTioifa; Mimtal Coji^

DITION, STATBMBMTa OF.
Afldavit, in interkwntoty pro-

ceedings 4
whether te fori is applioable

to the taking of 5
aseludad at common Uw . . 1884, 1708

exceptions 1708
admissible by statute 1710
of a third person, as an admia-

•ion 1076
of common source of titie .... 1886
of attesting witness to will . . . 1319
of party, to loss of document . . 11B8
flied original required 1318
Jurat as evidence of 1878
of Juror impeaching verdict . . . 3348
of absent witness' testimony
•dmitted 2696

of denial of document's gen-

9688



INDEX OF TOPICa

pnkaDMd fMoiM, U oflMal

from idMtilj «t tiMM . .

•Mm I imOatii.
AfidMt ZMtnat, •telwMato e(

fMto,

WMptlon to Um HMiMjr raU . . use
propriaterjr intMMt 14M

iMidlord iiul tonant 1473
pMuniary intorwt ngo
IndoMiMiito, HMipfa . . 1480, Uat

mtaAry inlmtU 1481-1493
pwial intorMt; eonfMaion of

«'*'»• Wt
DO motlTo to mbreprwant . . . nn
Mptmto •ntriea ngg
Mm* of tUtoiMnt .... 1468, U«7
mode of proof 1488, I4«8
dMth or •bMiM* of daelannt . . 1408

Aft, M •ffaetiag an infMt's dU-
qualiflestion gogM (Tidcnoad bj •ppMnkMo . . aaj, 267,

880, MM,
1188

of • wttneM, M impoacMng
W™ 934, 1008

of • panon incftpabla of ehild-

bwrliig 363g
of • dooamant) •• Exbcd-
TION or DOCOMBNTS.

M exewing abMnoe of Megi-
ing witncM jjlB

of deponent 1409
totement of age, m bearMj;

•re Familt Histokt.
tutimony to one's own .... 887

Agraojr, ooune of baaineti in,

ai eridence of a tramaotion

proof of, without piodoeing in-

•tntment

94,873,

877,879

1249

•dnilMioni by, • rt, fntm . . . im
oMce to produea to i-nm
worJe aoeompanylng acU ae . . . 1777
pririlrgml eomniaiiieatioiii of 8.101, 2317
parol agnenisnt to hoM onlyM 3430,3441

te aliio AoKNCT.
AgraMMa nllattral. *bown by
»•"''•• 9438, 9449

•ee also CoHTnACT ; AsacHT;
UOCUMKMT.

AUM, mode of eridaneln* . .

failure to prore, as sTideooe of
guilt

burden of proof of ....
Alien, disqualidcation as a wit-

lit

979

9013

518

811

671

ISM

opiiiicn testimony to igoo
proof of authority to eseeuto

ancient deed 3144
presumption of oontinnance of . . 2630

see also Aoeht.
Agent, fraud by, as eridence of

party's guilt ggo
disqualification of opponent as

witness to a transaction with
a deceased 579

wife or husband testifying to
acts as agent gig

offer of compromise l>y .... loei
admissions by, in general . . . . 1078

8847

necessity of interpreter . .

qualiBoatioiis of interpreter .

credibility impeached by hit
race

eonelu«ireness of immlgration-
inspector'a certiHeato . .

adequacy of cros»esamination
in fbreign language iggg

see also Race ; iNTSRniiTM

;

Oath.
AUaaattoa of aSMttona, ez-

ptassions of husband or wife
showing feelings 1730

marital privilege iu 2-239
see also Cbininal Conver-

HATION.
Allagana aoaai toriritiidlnam,

as excluding testimony
. . ,>S26

Almanac, used in eridence .... 1608
Judicially noticed 2366

Altaratton, of entries, fraudulent
intent in ; see Fraud.

expert witness to .... 670,9027
shown by parol 9441,2466
liability 00 altered document . . 2410
time of, presumed 2623

Ambiguity in a document .... 2472
Ambaaaador. deposition of . 1884, 1407

privilege of 2372
Anoaatora, insanity of, as eri-

dei'ce 233
declarations of, as eridence;

see Family Histort ; Ad-
missions.

Anoiant Document, as eridence
of possession of land .... 1,')7

calling the attesting witness to . . 1811
proof of genuineness ; see Exe-
cution or Documents.



IKDKX OF TOPIC&

,«WMtor«(,M«TMMMt . M,aoi
lolMMtlMr.MtvidMM . . lis

bru>4io«. MavMMMa. . iao,lM7,31M
•ondMt of. M •rkfonMM own.

•nUporarimo 177M ofMrniM of tiM Milin«rt
diipMlllon 301

•imptoMi of injwj, H»., m
trhkuM of eauM 4(7

fright of, M tridoriM of dan-
gWOlM obJK«t 401

proof of owMr't knowlodg* of
*laiotMn«M 10], 919

inJuriM to, aa •Tidonoing «
highway dafaet 4^

•ondition at etlior tiaMt, aa
•Tidanaa 437

prodiMcd bafora Uta Jurjr . . UM, 1101
diapofition or padlgiaa of, ari-

dcBcad by rapatation .... nai
printad ttoek-book, to pmra

r^igtf 1706
Tain* of ; Ma Valvi.

AamqnawM erimaa, ai avidanea
of intant 103

Aaaww of Witaaaa, to a load-
ing qUMkion 772

non-mpoDHiTa 735
prepared baforahand in a dapo.
^•»«»«»ii 787
byrafaroncetoothcrtattimony . . 787

laa alto qcE«Tio.<«; Esamwa'
TlOJt ; OwtCT-OM.

Aoawar la Ohaaoary, aa a
party'! admiaaion . . . io«8, ]078

original'a prodnoUon not re-

1»'"«' 131S, 1310
giving diicorary, aeopa of ; tea

DllCOVIERY.

proof of bill and anawer to-

«•">« 2111
reipooaiTa parts ara evidanea . . 2121
praaumad genuina, in olflcial

*'«^ 2158
from idantity of nama .... 3039

ppantna, poaaassion of, aa avi-

dence of a crima 80
defects of, aa avidenca of negll-

«•"«" 441-401
APP*>1> evidence excluded be-

cause not transmissible on ... 1168
{.pMranoa, aa aridenca of age 212, 267,

1164
aa endence of health 228
aa OTidanro of eonpatenee . . . 1154

1390

1

IMO

1870

i aao Mamiiiii.
to oMea, pn4ii»

tioa of origiaa) ....
•f oAaar, pfaaamad ....

An—art. diatiagaiahad bom
aridaaaa

iaipropar ataUwanto by aoaa.
aalto

otiriBg aridenaa after arg».
naal begun

ArMtntttoa, diaUngalsbad from
an admiaaion iggg

AtMmtor, former testimony ba^
(ore, wbatker admisaibia . . . 1879

award in another eauaa, aa rap.

utation 15^
aa a witness igjj
not to impeaeh award ..... gSM

Arraat, belief of oOaer aa to
probable causa 2S8

aonduet under, as evidenoe of

f»"t 273, 1073
raeisUnee to, aa aridenaa of

f"t. 370
aubmission to, as artdanee of

innooenee 208

. 061

082

. 1072

106-100

•9848

eonfeeaion made under
impeachment of a witneaa by
silence under, aa an admiaaion

Anaoto ; sea Poisoti.

Araoa, threata aa eTidenee of .

materials and toola, aa ari-

•••noeof 140,230
other offineaa, as arldenee of

•"»•«•» 864
motive for, as abown by eir^

eumstances gOl 802
aa shown by conduct gOO
proof beyond reaaonabla doubt,

in insoranee 2408
see alao ImcRAiroB.

Aaaavlt; see also RAra; Indk-
CKKT AhSACLT ; IIOMICIOC.

Aaaaat, shown by parol evi-
denoa; aea Pahol Evioimce
RVLB.

see alao Comtract.
AaawMmaat, priTilage against

disclosure of 2874
Aaaaaaor'a booka, produetion

of original i240
admissible as ofllcial reoords or

as admissions 1640
copy of wiiole required .... 2100

Aaaignmant, of patent of inTen-
Tention 1220
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IIM
tSM

1

im

I87S

lOM

wn

9M
8S1

089

107a

2498

9874

1240

1640

9100

1226

l««7

1068

'"•••'' ^mMontot, •(•Inu

,
«— •!« VkKDoii.

'"»"' -* CoiTTIIACTi But
or KxcMAiiaBi Uan; Note.

Aaylaa
i m* Samitt.

f**•••! •» RKtioiopt Biti«r.
AttM4MM M witMMi M« UlT.
MBM, ix.

AMMtlnc WitMM
1. Bttli rtquiring MuHng wU-
Muiob* ralM

hbtory of rbe nil* .... t9)tT
kiDd of documMt ... liJ
who it .„ .tutting witn*. .

.'

ij,,;,
«»«um«nt UMd for other pur-
l»^ ]2M

txMution not diapntabl* bt>
e«we of Mtopiwl, Miuiuion,
•*"

1294-1308
•ttwter prefomd to mikker . iom
toadmkiioM .1800
to opponent's t«rtlmo,iy . . ! 180J

•ttMtor dMijring or not rceol-

••"Mnf
ijoj,

other witnenca not txeluded ISO' imos
number of atteeten requirad

to be called
jjoi 0049

umb«r of eignaturee to U "
prored

•I"»»t:^" 1306
of maker

jjjq
proof of signature ditpenscd

with j,qj
esonaei for not mUling tlie at-

deS"': ::::;: .'*'.'•

IS!
anoiant document . . . im jjgg
•beenee from jnriadiotion . 1310
inability to «nd

"

1813
name unknown .... 131 j

illneea, ioea of memory, im-
prieonment ]3j.

incompetence by intereet, etc. ! . i.3i«
refusal to testify u,"

pro-

11)00, 1610

1611, 1619

1616

. 1614

1417

9600

898

681

747

017

1088

1996

copy of recorded document
2. Rul* ptrmUting attestation to

^ tvidtne*

exception to the Hearsay rule
atteeter most bo dweasej, etc.

1818

1606
I

luOG i

8840

(emtHnm^).
who ii an attester ....
implied purport of attest*.
tHm

pwof of maker's sIgMture also
•ttestor may be impeached or
•upperted

using tb« depositions giran at
preliminary probate
^r<iM>c(« effect of . .

S. SumMtt
disqualifled by confession of

falsehood
by Interest ......

testifying without recullection
•y be impeached by

ponent ....
by self-contradiction

opinion to sanity ^^^
prir<".jp) of attorney, as attester 9.118,2890

ofphy.iician
'jjjj;

parol evidence to explain signa-
ture of

•tte.tatlon as a required for.
niality

Attoraay, testimony to ralue of
»er»iceeof

improper consultation with
witness before trial . .

offer of comprouiise by
pleading draf 1 by, a. an ad-

miseion
j^^j

•dmissioii-. by. In g,B„,, "

ioa's. 1078
Judicial admiuioDs . . . oiuu

•dmisaiblllty as » witness . .
' iwi

notes of testimony taken by igao
consultation with sequestered "

^"nees ,g^
exclusion from court while a

witness

olBce of, judicially noticed .

power of; tee AocNcr.
privileged communications of; see
Attornky and Clirnt.

see also Coi'MSKL.
Attorney and Cliant, Com-

mvaioatioiM between,
hbtory and policy of the privi.

lege

statutes

irrespective of litigation .... _,.
non legal purposes jjM
prosecuting attorneys . . . . 2396
conreyancing ...

. . 2907
criminal transaction gogg
persons not attorneys jjoo

9400

9466

716

768

1001

1841

9676

9290,9291
. . 9299

9201
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ttonM7 and Ollant (eonlinued).

•ttorneys' clerk* kud agsiita . . 2:tOl

client'! belief 2302
attorney as a friend 2303

time of consultation 3304
communications, not conduct . . 2:i06

docnments 2307-2309
relevancy of commonicatiou . . . 2310
confidential nature 2311

third ; erson present 2311
joint attorney; opponeufe

presence 2312
identity of client 2318
purpose of suit 2313
execution of will or deed . . . 2314
attorney as attesting witness . . 2315

communications by third per-

•ons 2317
elieiit's agents 2317
client's documents 2318
attorney's communications . . 2><20

privilege is the client's .... 2321
who may claim 2321
inference from claim .... 2322

termination of client's relation . . 2323
indirect disclosure by attorney . . 2325
third person overhearing .... 2326
waiver by testifyiug 2327
by agent or assignee 2328
by deceased client's repre-

sentative 2329
Aathentloatloii of a dooument;

see Execution.
Antboritj as agent; see Aokncy.

person in, obtaining n confes-

sion; see Confession.
of officer, presumed 2535

judicially noticed 257C
Autoptio Preference; see Kcal
Evidence.

Award; see Arbitrator.

Batlea, loss by, preanmed negli-

gent 2508
Ballot, production of original . . . 1240

disclosure of, privileged .... 2215
mistake shown by parol .... 2421
must be in writing 2452

Bank, books of, original required . . 1223
attested copy admitted . . . 1683, 1710
incorporation of, proved by re-

put" 1625
•ee also Books or Account.

1839

670
1389

Bank-not*, forgery of, as evi-

denoe of intent $18
expert witness to, qualifications

of 670. 706
person whose name is forged,

not a preferred witness

Bank-oSoer, as an expert wit-

ness to geiminenese of notes
not a preferred witness . .

prima facie evidence of knowl-
edge of insolvency 1864

communications to, not privi-

leged 2286
Bankrupt, uiimissions of . . 1081, 1082,

1086
declarations of intent by . . 1728, 1783
privilege of husband or wife of . . 2235
against self-erimination by . 2267, 2260,

2282
Barrator, other acts, to evidence

a common 203
Baatardy, third person's char-

acter, as evidence 68
third person's iiitercov-«> »n

evidence ^-xf^

resemblance of child, as evi-

dence of paternity . . . 166, 1164
procurement of abortion, as

evidence of paternity .... 282
prior intercourse, as evidence

of motive 399
mother's complaint in travail . . 1141
uncorroborated complainant in . . 2061
using the mother's examination . . 1417
family hearsay as evidence . . . 1402
parent's testimony to 2068
proof beyond a reasonable

doubt 2498
presumption of legitimacy in . . 2527

Battary; see Homicide; School-
master.

Bear, meaning of, judicially no-
ticed

Baliaf, testifying to one's own
belief or intent 681

belief as distinguished from
knowledge 658

testifying to another person's

belief or intent 661
belief in genuineness of hand-

writing SOS
belief or impression as showing

sufficient memory 726
conduct and circumstances as

evidence of; see Knowl-
RDOB.

2582

3860
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S18

>70. 706

. 1839

. 670

. 1889

. 1864

208

68

i''3

1,1164

282

•Uadonna; sa

BanafloUry of

Iksorance.

Boat BvldMM*,
meaning . .

POISOM.

iuHuranoe; taa

historj- and

BMtlon

rule for producing originals

;

»ee Original DoctME.NT.
rule for attesting witnesa; see
Attestino Witness.

rule against iiaarsay; see
Heak«ay Rule.

official documents as best evi-
dence . . .

1173-1175,

1286

13.S6

BUI ofBxohance (cominued).
production of original; see
Original Documext.

indorsement on, as statement
against interest . .

delivery in escrow, shown by
parol '

collateral agreement, showii bj
parol '

1460, 1466

2409, 2420

244.'i-2445

241^2419

• 901

94:1-948

949
930, 17.30

951

marriage re-

360, 398

603

2085

, impeaching one's own wit-
ness by proof of ... .

mode of evidencing, in general
relationship, employment, etc.
expre88ion.s and conduct . .

details of n quarrel
preliminary inquiry 9^3
contradiction by other wit-

"®*f* 1005, 1022
restoring credit by con.tistent
•tatemeuts jj,™

_„ ,
'^ »•*> Interest; Corrimiox.

Bibl«, as evidence of pedigree

;

see Family Histort.
Bigamy, other offences, as evi-

dence of intent or motive
disqualifying the wife as wit

ness

eye-witness of

quired

admissions of defendant suf.
flcient

'>086
proof by husband or wife, privi-

jf^w* 2231
valid marriage presumed .... 2.)06

BlU In Chanoery, as a party's
admission ".

jqq-
mnst be read with the answer '.

] 2III
see also Chancery.

BiU of Diaoovery; see Dis.
COVERY.

BIU Of Bxeapttona, must exhibit
grounds of objection .

as evidence of former testimony
BUI of Bxchange, evidence of

forgery of: see Forgery.
authority to accept, other trans-

actions as evidence of . . .

Impeaching one's own instru-
ment

admissions of parties to . . .

17, 18

1668

377

62!)

ins4

3861

signeil by mistoke .

parol acceptance . .

'
"

'"'"".'!'

presumption of title from poi-
' "

»^'onot .... .,,
of payment 05,7 .-/

{"

protest of, as evidence; see
Aotary,

BUI of Lading, assent presumed . . 2637shown by parol .... ^7:1
terms varied by parol ..." 2430
presumption of excepted loss in 2Jo9, 25;t7

B... -
«ee also Co.vtract.

BUI of Legidature; see Stat-
ite; Leoislativk Journal.

Biitli, register of; see Register
or Marriage, Birth, and
Death.

•late of ; see Age.
decUration of. by deceased per-

I

eon; see Family History.
reputation of

see also Race.
Birthmark, as evidence of events

in pregnancy ....
Black; see Race.
BlaokmaU, other offences as evi-
dence of intent

Blank, delivery of document hav-
."«"«» 2410 2419
interpretation of a .... '

04-,
indorsement in ... .

' ' ^A:
Bllndneaa. as disqualifying a "

°

"""o*^
500

as excusing production of at-
testing witness io,«

Blookada by belligerent, evi-
" '

dence of intent to evade ... 387Blood, witness' experience with,
as qualifying him ..... seg

opinion testimony to . . . 1975_ 1977
Bloodhound

; see Animal.
Blotter-praaa copies, as orig-

'nals
jgg^BodUy Injury; see Corporal

In-iury.

Body, inspection of . .

1605

139

352

2104, 2220,

2265
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iMtioa

900

121S

Bom IMm; ««« KirowiieooB

;

MoTIVa; IlTTBMT.

Bond, proof of execntion of ; see
ExccDTiON OF Document.

u impeMhing the obligor-wit-
neM

prodaction of original; aee
Original Doccmrnt.

M part of the court flies . .

indorsement on, as statement
against interest .... 1460,1466

BookkMpw, entries of; see
Regular Entries.

aiding recollection by entiies;
see Recollection.

Book* of SLJenoe, used in evi-

„,!*"'* • • 1690
of hutory, used in evidence . . . 1687,

see also Docvmb.\t; Books or
Accodnt; Printed Mattkr.

Booka ofAooonnt, wife of party
as witness to

n»ed to aid recollection; see
Recollection.

of a bank, original required .

of parties or deceased pereons,
as hearsay; see Regular
Entries.

of a corporation or partner-
ship, as admissions . .

production of original .

inspection of, before trial ; see
Discovert.

putting in the whole 2118
making evidence by inspection . . 2125
pnvileged from production 2163, 2205,

2286
Boxrowinc; see Loan; Debtor.
BonndailAs, evidenced by pos-

session oyo
surveyor's testimony not re-

.1""!^ 1339
deceased persons' declarations

exception to Hearsay rule 1563, 1664
death of declarant 15^5

612

1223

1074

1223

no interest to misrepresent
declarations on the land
declarant's knowledge
maps, surveys ....

opinion testimony to .

ancient deed-recital of

.

reputation about
kind of reputation . .

form of reputation ,

official surveys, to prove .

1566

1567

1568

1570

1963

1573

158.3-1591

1592-1595

• 1665

3853

BoondarlM (eontinutd).

of county or town, judicially
'noticed ....

343

901

MUaa

« ^ .
2676

Braada on animals, as evidence
of ownership 160,2152

register of
jg^y

Braaoh of Promlao of marriage,
character of plaintiff as in issue

or mitigating damages . . . . 75, 77
acts of unchastity, as excusing

or mitigating 206,213
pnor relations, as evidence . . . 398
defendant's wealth, provable

,^"P 1623
plaintiff MtyMretgesIa . . 1770
uncorroborbiuU complainant in . . 2061
circumstantial evidence suffi-

"•"' • • • 2090
Bribory, by a party, as evidence

"^R""' 278
otlier offences, as evidencing

intent

used to impeach one's own
witness

attempt to, as impeaching a
witness ^^0 g^q

contradiction as to, not col-
'»*«™'

1005, 1022
Bridge, defective; see Highway.
Brief of Bvidenoe, to prove
former testimony jgga

Bnildlng; see Premisxs.
Borden of Proof; and Pre-

anniptiona

1. General Principlea

production of evidence by the
parties

evidence sought by the judge
ex men motu; questions to
witnesses by the judge . .

burden 0/ proof; first mean-
ing: risk of non-persuasion

test for thiB burden; nega-
tive and affirmative alle-

gations; facts peculiarly
within a party's knowl-
edge

second meaning: duty of
producing evidence ....

test for this burden 2488
shifting the burden of proof . . . 2489
effect on inference from failure

to call witness 291
pretumptiont; legal eifect of

a presumption 2490

2483

2484

2486

2486

2487
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9S7S

1628

1770

2061

2483

2484

2485

2486

Burdmi of Proof (eontintud).

prwumptiong of law and
preoamptions of fact .

conclusive presumptions;
rebuttable presumptions

conflicting presumptions;
counter presumptions . .

prima facie evidence; suffl-

cient evidence for the jury;
scintilla of evidence . .

direction of a verdict, mo-
tion for a nonsuit, and
demurrer to evidence, dis-
til lished

waive, of motion by sub-
sequent introduction of
evidence

meature of persuation : proof
beyond a reasonable doubt

;

rule for criminal cases .

proof bypreponderanceof evi-
dence; rule for civil cases .

i. Burdeni and Praumptiotu
in Specific htuet

Mnity: testamentary and other
civil jauses; suicide . . . ,

criminal causes
undue influence and fraud : tes-

tamentary causes
confidential relations of

grantee or beneficiary .

fraudulent conveyances
against creditors

marriage: consent, from co-
habitation or ceremony

.

capacity, as affected by in-

tervening death, divorce,
or marriage

negligence and accident : con-
tributory negligence ....

loss by bailee
\ \

defective machines, vehicles,
and apparatus

death by violence
crimes: innocence, malice,

guilt, etc

•elf-defence, alibi.....'
possession of stolen goods .

capacity (infancy, intoxica-
tion, coverture)

ownership
: possession of land

and personalty .... 1770
possession of negotiable in-
strument

payment
: lapse of time ....

possession of instrument .

24»1

2492

2493

2494

2495

2496

2497

2498

2.500

2501

2502

2303

2304

2.'305

2.-.06

2.)07

2508

2309

2510

2311

2512

2513

2514

2515

2516

2517

2518

Bnrdra of Proof ^continued).
execution and contents of docu-

ment
: lettersand telegrams

execution of deeds (delivery

.J^\T^^
'

. . 2320
ancient documents 2521
lost grant or other document
lost will (contento and revo-

cation)

spoliation of documents
alteration of documents

gifts (wife's separate esUte,
child's advancement)

.

legitimacy
. . 2327

chastity; child-bearing
. .

'

identity of person (from name,
etc.)

continuity; in general. . . .' .'

2.530
life and death 0531
survivorship '

"

2532
seaworthiness ..... 2533
regularity; performance of

official duty and regularity
of proceedings

2534
appointment and authority
of officers 25.3s

similarity of foreign law ... 2536
contracts

2537
statute of limitations

. . . . 2538
malicious prosecution .... 2539
reduction of agreemen*. to

'"iting
2447

confessions ~^m
qualifications of witness .

llMtka

9519

2522

2523

2524

2325

2526

2528

2529

Bnrglaiy, tools, etc., as evidence of

3863

. 484, 497,

508,560,

684, t:4

149, 153,

233
possession of stolen goods, as

evidence of 153,2513
other crimes as evidence of

intent o.,

motive for ggi
evidence of identity ..... 413

Bualnaaa, course of, as evidence
of a transaction 94 330

amount of, as evidence of nui-
sance, value, etc 4^2

stock of goods in, as evidence
of amount of 4^^

loss of patronage of, as evi-
dence of injury 433

entries in the course of; see
REO0LAR Entries.

Bystander, exclamations of, Am-
ing res gesla jyjg
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1608

2507, 2610

Oalmdar, UMd in •ridanoe
CfiOing m WltBMs
oat of the ntiwl order

i ee*
Examination, III.

as pKTeDting impeMlment;
nee iMPiACRMaNT.

Ouada, coofliot of Iswi of Em-
pin. Dominion, and ProTincoi . 6

Oapaotty, phyeioal, as eridenee
of an act done 89-85

initanoea of bamau conduct,
to BTidenoe q.^

of a weapon, machine, etc., ae
shown by its effecU .... Ul-iOl

presumpUon of, in marriage . . . 2500
in testamentary cases .... 2500
in criminal cases .

"
' 0514

mental, of a party; see Sani^j*
"

UnddeInfluknce; Testator.
testimonial, of a witness; see
Witness, I, Qualijlcationi.

wpttal of a State or county,
noticed. ... '

„._.
Car; see VBHictE.

^^
Carafnlnaaa, presumption of .

jury may uae general knowl-
edge to determine . . Ofi7A

opinion as to
! 1W9

o-«*.
** •'""^J'eouoence; Skiix.

0»*nMtm; see Vehicle.
Cantor, wife of plaintiff, as wiu

ness against
loss by, presumed negligent .

see alw> Bitt ok Lading.
Caiw dosed, calling a witness

•Iter; see Examination.
Caah, regular entry to prove
paymentof

jjgg
CatUe, brands as evideoce . .

'

see also Animals.
Catttoguard

; see Height; Sor-
wciENcr.

Canaa of an illness, injury, ex-
plodon, accident, etc., as
evidenced by its effecU . . . ^,_,

expert opinion as to . . ""'l976Canan. as evidenoeofpopulation ' " 167I
judicially noticed . . 9,„Ceremony of marriage, pre-

' '

sumed vaUd . . .

^
„^,„

CerUflcate ^"^

admissible when made by au-
thority

sundry officers
jg^^

Oaitifloata (eontinutd).

private persons . . . .

notary's protest . . .

'

deed-acknowledgment; oath

612

2508

1519

160

437-461

1674

ie7<l

1868,

1676

n«„»-j
'*''' 1677-1688

printed copy .... ,f^
authenticated by seal or signa-

" '

certified 1

tore
J169presumed correct ,' 0584

whether eonolndve for
married woman's acknowl-
edgment .... ,„.,

•'•o**-
: : iSI

land-patent;

3861

oath or acknowledgment
of land-grant ; see Deed.
of entrj, of land-title; sei

Deed.
of location of

see Deed.
of marriage

constitutionality of, as evi-

1
dence

made evidence by party's
possession

admissible as a public docu-
ment

not required in bigamy, etc.
presumed genuine, from cu»
tody

CartUtod Copy
1. Public Documenu
•cope of authority to certify .

time and manner of
*yjng

certificate of effect or
existence

autbeuticiition of certified copy
kinds of documents thus prov-

able,

sundiy public records .

judicial records . . .
'

probate of wills . . . .'

lost deeds
copy of whole requited
attmted by seal . . . .

' "*'"
oiea

whether preferred to sworn
'

"•Py 1273
excusing from production of

attesting witness lajg
i- Prxvatt Documenti
bank-books, corporation rec-

ords, parish registers, etc. .

see also Copy.
C>»nor rules in, distin

gu: rom rules at law . .

1862

oerti-

non-

1388

268

1046

2088

2158

1677

1677

1678

1670

1680

1681

1681

1682
2107-2111

1684
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• . 1674
• . 167*

1808,

1676
1677-1688

• 1684

. il69

. 9084

1847
1881

1388

268

1646

9088

2158

1677

1677

1678

1679

(MtiM
6

1417

986

2047

1065

2110

2111

' (eontinutd).

*ri»ta in Federal Court* of .

•peeUl rule for depoeitiooi .

for oroeMzunining to ohar.
•eter

for one witnen to • bill
',

bill or UMwer in, m an •dmit.
•ion

piwing the whole of a decree
ofbUl,an«wer,anddepoeition

.

WipoMive part* of answer as
eridence ^.q,

history of subpoena in ...'.' ojj^
discovery from opponent in . 1866, 1857,

_. 2218. a^'lfl
CI»»«ot«r, distinguished from

reputoUon
53^ ^^^

.
I. Ai ivtdenet or in i$tue . .

Aeautd'i character as rele-
vant to show an act done
or not done . , , ,

rwd character always ad-

52

56

missible for him 56
presumption of ogQ

*>«d character not admis-
ible against him 57

58

59

60

61

prosecution may rebut . .

kind of character....
time and place of character
•oeused as witness . .

failure to prove, as evidence
of bad character ... oon

Animal
"""

Complainant in rape and sim-
ilar crimes

for chastity, presumption of
Dtceaitd in homicide, to evi-
dence aggression ....

Partict in ciril catet in gen-

68

62
2528

eral
64

in negligence jj
in defamation
in malpractice . .

Plaintiff, in mitigation of d»m-
ges

in issue for sundry purposes
Third ptrtont in general . .

WUneu Impeached
one's own witness .

•ctual character ....
kind of character . . .

other traits than veracity .

time ot character . . . ,

place of character . !

mode of evidencing by con-
duct ; see infra, 2.

66

67

70-76

77-80

68

900

920

922

924

927

930

CI»«»aot«r (continued).

mode of evidencing by repu-
tation; see infrv,2.

characUr as to sanity, skiU,
etc.

i see Impeachment.
attesting witness .

Witneu Supported
good character, in general
•ttesting witness

2. Mode 0/ evidencing by Con-
duct

of an accused in a criminal
case . , .

privilege not to disclose
crimes

of a deceased in homicide .

of a negligent party in a
civil case

of a complainant in rape .

of an animal
of a party, to show character

in issue

of a party, to mitigate dam-
ages

of a witness, in impeach-
ment

b^' other witnesses .

by conviction of crime .

by cross-examination to
misconduct ....

privilege for dUgracing
answers

privilege for crimes . .

rumors of misconduct
contr -diction by other

witnesses

of a witness, in support
good character . .

impeaching the impeach-
ing witness ....

explaining away bad re-

pute

denial of crime
consistent statements

3. Mode ofevidencing by Repu-
tation

general principle of repu-
tation

extent and place of lepu-
tation

time of reputation
. . .

kind of character that may
be thus proved

chastity, common offender,
etc

1614

1104

1514

192-197,

215-218

2268-2277

• . 198

199

200
201

202-208

209-213

979

980

881

985

2268,2277
• 988

1005

1104

111]

1112

1116

1124

1608-1610

1612-1616

1617, ]61«

1620
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Ol**"^*^ (eottHmud).

MBity, tomperuM, etc.

uinwk
. 1831

,
. 1821

*^'!°«y 1628
anndiy facte .... 1824-1628

limiUtion of nombar of wit-

. . 1908
qualifleations of a witn«M

to repute

4. Mode of tvidneing iy Per-
ianal Clinton

defendant's moral oharaeter
witness' moral character;

belief on oath ....
skill, care, competence . .

Charge to Jury, right of judge
to give

691

1981, 1983

1982, 1985

. 1984

2495, 2537.

2359
. . 1879

P»rty offering evidence after
Chart* and DlaolMrg* state-
ments taken together 2117

Cw«tlt3r, character of complain-
ant In rape, etc., to show con-
••nt

82
character of the woman In se-

duction, etc., as mitigating
damages or In Issue Ti-SO

conduct, to eridence rape-com-
plainant's character for ... 200

mitigation of damages, as af-
fected by lack of 210-'>18

character In Issue, as Involving
acts of unchaatity . .

provable by reputation .

presumption of
of a witness, in impeachment

;

»ee Impeachment.
Chattel, possession of stolen;

see Stolen Goods.
failure to produce, as evl-
dence

value, as evidence of price
agreed

marks, as evidence of identity
sales of other goods, as evi-

dence of value 453
condition or quality of, as
shown by effecto, etc. . . . 4.37_4ei

qualifications of a witness to
value; see Value.

whether production in court is
necessary

204-206

. 1620

. 2528

201

392

130, 413

(eonlinueii).

Inspaetlop or production of,
compellable ... . 2194,2281,

9264
OhMt, other acu, to evidence a

common cheat gOS
to evidence Intent . . . ! ! 1 m

see aUo False Repkese.nh rioNs.
Chaok, evidence of forgery of

;

«ee FoRuiRY.
parol transaction collateral to
Instrument 12M, 1246,

2443
fee also Bill or Exchanoe;

PArMENT;D0Cl7M«.NT.
Chaniloal Mattan, witness' «-

perience as qualifying him . . 568
opinion testimony to .... . 1975

C>l«t case in ; see Examination,

examination in; itee Direct
Examination.

Child, resemblance of, to show
P"'*"'"^ 166,1184

appearance of, to evidence age 222 1134
capacity to testify .... 608-609

to take the oath .... 1820, 1821,

to testify, though not capable
ofperjurj-

jggj
corroboration required as wlt-
"®"

• 2066
presumption of advancement

to

of gratuitous services by , .

see also Adva.ncement
; Aoe; Infant

2326

2628

1082

words accompanying delivery
1181, 1182

inspection of, before trial
obtained by iUegal search

1777

1862

2183 I

38-M

ChUdbearlng, presumption against
Chlnaae as witness ; see Race.
Choae in aoUon, admissions of

assignor

Chnioh, register of; see Regis-
ter OF Marriaoe, Birth,
AND Death.

law of; see Ecclesiastical
Law.

Cirounutantial evidence, de-
fined

relative value ot . . . , ] ] aa
general theory of .....' ' 30
classification of

\ [ 43
may be proved by the same
kind ..

criminal's identity as evi-
denced by traces 143

sufficiency for c(»yu» rfe/icrt . . [ 2O8I
proof beyond reasonable doubt . . 2497

26
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908

668

187S

1882

2066

25

26

38

43

41

2676

1681

63

1778

OHf dwrtcr, ordimuuM, bound-
My, eto., jadioialljr noUoed

ordinuM prorad by printed
«>i«y

CMl OMM, partie* in, character
of

CUlm<rfTltU.aipartolwj^te
OlaMifloatlon of the rules of

evidence

of the rules of admissibility
'.

of circumstential evidence
of the rules of releraiicy . .

of prospectant evidence . .

Otergymaii, confession to, not
excluded ^q

privileged communioations to
entries of; see Rkoular Kn-

TRISS; ReoiSTKR.
OlM-k using an entry to aid recol-

lection
; see Rkcollectiom.

entries of a deceased; sea
RCODLAR EnTRIRS.

of pnblio officer or court ; see
CBRTiriED Copy.

of an attorney, admissions of
ignature presumed genuine .

communioations to, not privi-
leged

2394

Oo-obllcM, admistioos of . .

Co-obU(or, admissions of .... 1077
Co-partjr, admissions of .... ." loyj

•ee also Co-DKreiiDANT
; CoiiKDioTER

:

Party.
Oo-promla««, admissions of .

Co-promisor, admissions of .

Co-tortfeaaor, admissions of .

Coliabltatioii, as evidence of

"^1^ 268,2083
as evidence of adultery, ete.

;

•ee Adci TERY ; Incest
;

Marriaol.

1081

1081

1077

1078

1063

2164

260S

670

15

30

216,800

2286,2301,

m. . .
2317

CUent
; seeATTORNEY; Parties.

privileged communications of

;

see Attormey and Client.
OoM of Caae, evidence offei«d

after; see Gxaminatiom, III.

dothlng, as evidence of identity . 418, 660
testimony to value of; see
Value.

exhibition to jury jjjy
Co-oonapirator, admissions of,

in general
J079

as part of ra gettie 1797
Co-defendant, impeached ... 967 968

admissions of jQ^g
husband or wife of, privUeged . . 2236
accused's failure to call .... 2273
see also Defendant

; Co-indictee.
Co-lndlotee, disqualification as

witness

wife of, disqualification as a

.
'^>'n«M

609
impeachable when called by

co-party
jjg

impeached by his situation ... 867
•dmiasions of myg

•ee also Accomplice.

986

1262

1291

680

vol. IV, —43
8857

presumption of marriage from
Coin, evidence of counterfeiting;

•ee COUMTERFEITINO.
expert witness to genuineness

of

Collateral evidence, admitted to
rebut other collateral evi-
dence

inadmissible when irrelevant
of crimes, to show intent,

etc

contradiction of witness by;
•ee Contradiction

; Self-
Contradiction.

privilege of a witness against
disgrace by

contente of a document col-
laterally in issue . .

attesting witness to a docu-
ment collaterally in issue

Colliaton, other instances, as evi-
dencing a defect 45g

see also Neqlioence.
Color, as impeaching a witness

or evidencing race ; see Race.
Color of mue, deed admitted as 1853, 1656,

_ , 1778, 2182
commeroe, facts of, judicially

noticed
2530

Commeroial Agenoy, commu-
nications to, not privileged . . . 2286

Commercial Idato used in evi-

^^"': 1702
CoiF.misaion, mode of taking tes-

timony on ; see Deposition.
former testimony before,

whether admissible 1373
certificate of ; see Certificate.

Commitment to an insane asy-
lum; see Sanity.

Common Carrier, loss by, pre-
sumed negligent 2508
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11

9S87

biU of lading by, bunUn of
proof for

Oomnon law, trisb at, in Fad-
•ral o»»urti .

Me alM Chancmt.
Ooaamon OSandw, otbar aeti to

eTidenoe character
j}Qg

prior eoiiTiotion, to incivaae
Mntenee .«-

16:20

1063

284

1061

2180

2191

2369

provable by reputation
Oommanloattona, pririlege for;

«ee PmviLKoc, 11.

Oomparlaon of Randa ; ta*
Hanbwritino.

Oompatanoa^ of evidence
; aea

Admimibiutt.
of employee; eee Empiotee.
of physician ; lee PareiciAit.
of penoni in general; tee
Sbill ; Kbol'oencb.

of witnea«e* in general; aee
WiTNEBi, I, QualiJ!calion».

OompUint; of rape ; lee Rape.
admiiaiont in pleading. .

failure to make, aa an admiaaion
ComproiBlaa, offer to, as an ad>
mission

Compnlaory Prnnaaa.
to obtain mtne$u$
history

constitutional guaranty
use against Executivr . . . .

exemptions from ; see Pmvi-
LEOR.

to eomptl atuwert ; see Privi-
LEOB.

to compel hodi'y expoiure , . 2194, 2216

^ . ^ .
2220,2266

eon/esiton obtained by; see
CoNrBssioif.

Compurgation; see Waobr of
Law.

Conoealment, aa evidence of

,8^' 276
of a document

291,1108,

1199
ConelualTeneaa, of official cer-

tificates or records . . . 1345-1332
of magistrate's report of testi-

"""y
, 1349

of enrolled statute jsSO
of certificate of election . .

'.

. 1351
constitutionality of statutes de-

o'aring .

jgjg
of presumption

2492

8858

OeaelnaivaBaaa (eonlmMd). ^^.
of Judicial notiee .... jM?
of judicial admission ....'. asgo

of ordinary admission .... lojg
distinguished from parol evi-
dence rule 2iSa

Oonditton, of a hnman being aa
to health, etc. ; aea Health

;

Sanitt.
of a highway, machine, pW.i,
weapon, etc., aa evidenced
by effects, etc 437-499

Oonditlon PraoadMit; shown by
p«rol evidence 2408, 2420

burden of proof of perform-
""»of

J5J-
Oondltional admissibility . . . ! 14, 40Oondnotu evidence ; aee Char-
ACTER; CoMSCIODSHBSa OF
Guilt, of Immocemcb

; In-
tekt; Desioit; Identity;
Kmowledoe

; Sanity ; Mar-
riage; Demeanor.

Oonfaaaloa of Oilma, rules of,

•pplicable to accused per-
sons only

gjg
history of the rules ..... 817-820
what ia a confession

g^l
principles of exclusion .... ^-826
per*)u in authority 827-880
nature of the inducement . . . 831-841
under arrest or on examination
bymijgisfa^

842-862
time and ending of the induee-
"•"' •. &53-866

confirmation by aubseqnent
.*"'•;•• 856-859Wden of proof

gg^
judgeandjury

861,862
sundry rules ... gao
value of confessions ..'.'.'.

866
of perjury, as impeaching a

witness

of judgment, as an admission
of principal or co-conspirator
repo-* of prior testimony used

as

of crime by a third person, aa
hearsay

whether alone sufficient to con-
vict

respondent in divorce . .

accused in general £07o
bigamy, etc 2O86

whole must be proved . . . 2097 2089
may be proved ..." 2115,' 2119

960

1061

1070

1828

1476

2067
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3807

am
lOM

3587

14,40

969

lOtil

1070

1838

1476

ConfMaioa ot Orta* (eontinutd),

diitingnbhed from Mlf-crimi-
"•'Jon 3360

to priMt, privilege (or . .

OonfldMtUI Oommmileatloii,
confeuion not privileged u

priTileged kinda; aee Pmri-
LKOK.

Omfldmtlia XalatloiM of gnn-
tee, presuming fraud from .

Oenfllet of Laws, rule of eri-
deoce applicable, in general

between U. 8. and SUte lawi
of evidence

tamped document! and oer-

tilled copies ....

3894

833, 841

3903

1680, 1681,

3184

3498

387S

between Dominion and ProTin-
cial lawsof eridence in Canada

between Imperial and Cana-
dian lawa of evidence . , .

OoniUot of Presumptions . .

Confrontation, right of; sea
Hearsay Rclb, I.

Oongrsss, privilege of member of
ee alio Leoislaturc.

Consolonsnasa of gnilt, as evi-

denoe, general theory . . .

conduct, a« eridenoe of . . .

see alao Kmowlidoc.
Conaoionsnass of innooanoa,

as evidence 174, 208
Consant, presumption of, to

•"*»8« 2806
see also Contract ; Bill or

Lading.
Conaldaration, words as re$

gala, to show 1777

178
26&.393

recital of, varied by parol

presumption of

Consistant statements by a wit-
ness; see Witness, III.

Conspirator; see Coconspirator.
Constitutional Rnlaa, in general 7

affecting legislative power to
alter the law of evidence ... 7

forbidding u;)(M</ae«o laws . . . 7
requiring formalities for en-

acting a biU . . . . . 1350, 2592
whether testimony may be de-

clared conclusive 1353
sanctioning right of confronta-
Mon 1897

requiring full faith and credit

to State records I88I
for compulsory process .... 2191

2483

2520

2210

2869

3498

360S
2680

3880

Oonatltuttewa Knlaa (conlmutd).
validity of admission of absent

witness' testimony 3SM
effect of waiver by judicial

admission ^Wi
Oonatraetlon of other machines,

buildings, et«., as evidence
of danger, etc 487,461,

, _,
461

of a document; sea Parol
Evidence Rdlr, D.

Consul, privilege of 2879
certificate of

*

] ^gJ^
Contempt, for not obeying com-

pulsory process

power of officer summoning . . . 8196
excuse of witness

, 2204
refusal to disclose irrelevant

matter

exemption of executive from
process

proof beyondareasonabledoubt
Contente, of a document; tee

Will; Doccmeiit.
Coniinuanoa, absent witness'
testimony admitted to avoid

Continalty, presumption of
of physical or external condi-

tion

Contradiotion of a witness, to
impeach him

one's own witness

general theory j^OO
collateral facts excluded .... 1001

material facts 1004
facts of bias, skill, etc. . . . 1005
cross-examination 1000
supporting the witness .... 1007

of an explanatory statement . 062, 1046
fahta in uno, as a rule for re-

jecting testimony 1003
falsity must be wilful and ma-

t*"*! 1013, 1014
Contributory ITegliganoa, not

presumed 2307,2510
see also Neglioencr.

Contract, cou'se of business as
evidence of 94 372

intention as evidence of ... . 112
belief as evidence of 272
other transactions, as evidence

of terms of 377,879
value of goods or services, as
evidence of price agreed in . . 392

ntterances of, as rea gesta . . . 1770
meaning of, by opinion evidence 1989, 1971

226,487

907
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l(«MM*««f).

pvtUBg In Um whoi* . . .

dUekMft \tf pMol ....
wodiUoD prmiknt, bown by
pwol

of wMTMtjr, ihowii by parol

burdM u( proof lo . . . .

Jury or Judg* to Interprot . .

wtUiiif the Mtattinft wltaMi;M Attkhtino Witnim.
ptoduetion of original! ••
GaiOIMAL DOCUMEMT.

interpretation of; •• Parol
EVIDRMCR RVLK, D.

OoaTaraattoa, by an interpreter,

testimony to

by telephone, teatimony to

meaning of, proved by opinion

evidmoe
whole mint be proTed . . .

may be proved ....
Oonvaraion ; eee Tnovaa.
wordi aooompanying the tak-

ing, aa m g*$l<w ....
CoaTayaaea, of property, as cri*

denoe of a weak oasa . .

puTilege for advice in drafting

laoord of ; see Rboombd Con-
TrVANCB.

CoiiTlotioii of Orlma
Duquali/leation by ... ,

general principles . . .

kind of crime

Jadgment controls . . .

oonTiotion in another juris-

diction

removal of ditgiialiflcation

by pardon, etc. . . .

statatory changes . . .

proving by oross-examinik

tion without copy . .

whole of the record . . .

Impeachment by

general principle . . .

asking on cross-examination

producing a record^»py

restoring credit after . .

identifying by name . .

Sundriei

of witness, excusing afasenoe

of a deponent

of an attesting witness

of a declarant of facte

against interest . . .

SiOS, 9115

9441, 94S5

940C94IO,
9490

. . 94S4

. . 95M

. . 2SM

660

. . 1060

9097,9090

9115, 9110

1777

989

9907

610

610

690

621

629

623

624

1970

2110

980,087

980, 1270

. . 1270

1106, 1116,

1117

. . 2629

. . 1409

1316, 1606

I •! OMaa (Mmllnmtd).

of prioetpal, «aad agalusi aa>

of third paiaon, to aionerate

Mcusad
of i««ttsed, to inersase santonaa

Oopy of a DoowBoat
1. When must tin ariginql bt

praduetd ; see OaioiMAL
DociTMiirr.

9. /tvlu/6rprt^^eoff,whtn
orifinaTt tum-frwbietUn i$

tteiutd

nature of copy-testimony .

copy preferred to rsooUee-

tion of contents . .

party's admission . . .

witness' admisaion . .

public record ....
record of conviction . .

foreign stetute . . .

dnplieate, distinguishedfrom
oopy

kinds of reeoUection-wit-

107

M
10

. . 196

196»-197

. . 195

. . 195

. . 196

. . 127

. . 127

1456

8860

examined and sworn copies

copy of a copy ....
personal knowledge of cor-

rectness

cross-reading

press-copies, ete. . . .

photographic copies . . .

calling the et^yist . . .

8. Official or eertijled copy

when admissible ; sea Cbb-
Tiriao Corr.

not preferred tosworn copy
4. Suftdriei

copy of printed matter, as a
sample to identify . .

of paper used to aid recollec-

tion

of lost document judicially

esteblished

of lost ancient deed . .

of printed decisions and
statutes

proving the whole of the origi-

nal

lost doonmente ....
public records ....
judicial records ....

furnished on demand before

trial ; bm DiscovxaT.
authentication by seal or signa-

ture

198

127

197

197

. . 197

. . 197

1280.901

797,201
. . 198

197

. 44

749, 76

184

214

168

2105-910

2108, 910

. . 211

21fl
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371

Otpytlgkl, iafrlngMDmt of,

•Umt Mto thowlnf InUnt .

nwoMWj ct oonlrat^ to ptor*
InfriaiMaMl lago

OwoMr, oonfaMioa mad* on •>•

MsiiMtkM beforo fni
nport of fonaor wiMninatian

of wUiMW bofort, whtttMr
Vf*tMt9i lilM, lS4t

wbotlMr MlmiMible 1007
forflMT Uitinony bafora, with-

oat eiuM^umination .... I874
inquMt of daatb, m •vidcneo . . 1871
iMtlfyillg bofoM, M • WklTW
ofpriTihg* 3378

Oofponl Injury, npairt of
pramiiM after, w •videoM
of Mgliftaee

q>pa«rMiae of » wound, m In-

dicating distance of auailant
•peonlatire tMtimonjr to . .

qnaliflcationii of witneM to .

•zhibition to tiie jury, wliethor

allowabl*

983

457

6«i:t

888

1187,

1108
whathor oompellable 33:20

•xpraiaiooi of pain eauitad by . . 1718
rtt guttt utatemanta after .... 1747
inspection of, before trial .... 1883

privllega against inspection

of 2104,2220,

228S
opinion teatimony to 1075
inspection of, compellable . 2184, 9220,

2265
privilege for communications

to physician 2380
presumption of negligence

from 2607-2310
See also NEOLioBNCit; Illnb»s

;

Damaocs.
Ooipomtioa disqnalifloation of

opponent as witness to a
transaction witit a deceased
officer of 678

books and records of, as adraia-

•ions 1074, 1076
as official records 1681
as regular entries . . . 1.542, 1547
original boolu not produced . . 1223
conclnsiTe proof of proceed-

ing* Vm, 2451
inspection before trial .... 1858
copy of whole required . . 2109,2116
proved by eertf 1 copy . 1888, 1710

wrtifioate or chi. ^tr of iiicor-

Oonporattoa (fnikmtf). nggg,
poration, provad by earll'

*«oopy laao
proved t^ repntation .... 1035

Mai. prMnoMd ganniaa .... 9|80
privilege against aelf.erimlnft>

tion 33gg
oAear liable to aubpoina (facM
'«»« 9900

discovery from 3319
negotiable instrument signed
by officer of 3444

Oorpna daUetl, as negatived by
survival of the allsipid da-
ews«« 18»

proof required, to corroborate

confession 3070
direct testimony required .... 3001

Oonaapondane*, acquaintance
with, as qualifying a witness
to handwriting 703

putting in the whole . . . 31U4, 3130
reply-letter presumed genuine . 315$

Corroboration of a Wttnaaa
1. Atixlti of supporting an
Imptacktd Witntu ; see

W1TNRS8, III, Kkstora-
TioK or Credit.

2. Kindi of mlnttutt required

to b* Corroborated though

unimptaehed

treason 3039
pe'jnfy 2040
sundry crimps 2044
divorce 3046
chancery 3047
wills 2048-2069
usage or custom 2058
sundry civil cams 3064
accomplice 2056
prosecutrix in rape, baa-

tardy, etc 8061
parent bastardizing issue . . . 3063
surviving claimant 3008
children, Chinese, etc 2066
oonfesiions

divorce respondent .... 3067
accused 3070

3. Sundries

confession, corroborated by
snlisequent facts 860

utterances identifying a time

or place 41S
Cormptton of a witness, as im-

peaching him 966-964

of one's own witness 901
3861



iNDix or Toptca

to iMlifjwUlfaigMM or

'••"•y BS7-MS
confMatoB o( f«lM iMtiiMNix . . SM
•ttMnpt M tttboniaUon . . . S60, 089
r«e«ipt of DiWMjr gsi

mn
0«i

•amiry oorrupl oondaet
prallalMry inqairy tn wIImh
eoatmiletion by otbar wit-

10<)A, locM
OsaoMl, oommant of, on ftllara

to prodoc* eTidanM .... 2tU.2iil

oro«»«iMBiD»tioii by moN
than 00*

ff^i^

•Utomenti by,M admiMionii . 10)1:), lOfin
Boti* ot tmtimony Uk«n by . . . |«m»
rwMlingiolwitiflobocikitoJury . . Um
*t«ting (Mt« in •rKuiiiant . . . ittoe

in offering •riilanoe or que*-
tioninK witiicM \fm

taking tlid HUiid aa witnew . . . IBH
elaiiiiing prinlega for witnaaa . . amo
autiiority to make Judicial ad-

mlmiioni 3504'
Sec alM Attohnky add Cucxt ;

ATTOBMItT.
ConntM^olalm, agrHement of,

aliown by parol 2486
OonateHMttng, iKMuuion of

material*, a* evidence of . . X'a, 23«
other orimea, ax evidence of

'ntent 8()0

Oonatwpwt a* equivalent to
original 1232

Oonaty ordinance, Iraundary,
etc., judicial notice of ... . 2S7S

Oourso of buiineii, ai evidence
of an act done q2

Oonrt record of; aee Judicial
Record.

•djournment of, as affttoting

publicity 1835
exchuion of witneiNM from . . . laiT
•eal of, pretumed genuine . . . 2184
oflloera and rulei of, judicially

noticed 2678
»ee alao View; Thial; Judge.

CSorerture, presumption of coer-

cion during 2614
lee alw> Marbiaob.

CradlbiUty of a witneaa; Me
Imprachmknt ; Weight

;

Witness, III.

Cndit, knowledge of falsity of
representations an to, evi-

denced by reputt. 266

8862

aft

Ml

ft««ter, of pwtamill^ r*|ml«
as evidanee of kBowladga of

of an iasolvont, traasfsn as

•videaoe of Intent to dafrBiid

debtor's admlsafcHM uasd
••r^lnrt IMl, 1049,

lOHl
Indorsement of paymen oy, aa

statoniant against inUrsst . 1400, 146i!

utteranrm showing (o whom
credit was given 1777

|M»wssM>rV utterance*, used
»l»»l"i»t 1779

presumptions applicabi* to**!*
In fraud of 2604

OrlaM, by a third person, a* ag.
onerating an accused . . . 130-149

•Tid*no« admissible, though it

involves 2I6
other crimes, a* evidence of in-

tent, knowledge, or design . 80O-367
conititutionality of atotato de-

«»•»! 18M
privilege not to diaclos*; *••

^*RLr-CRIHIHATlnil.

confession of, by a third person . . 1476
see also Conviction or Crime ;

Criminal Trial; Imtent;
Ukfrnoant.

OilmlBi|l Ooavoraatioa, charac-
ter of plaiutltr as mitigating

••"KM 76, 76
conduct of plaintilf as mitigat-

ing damages 210
conduct of defendant at other

times, to show motive .... sgg
exprenHions of husband or wife
showing feelings I7;j0

•ye-witnesa of marriage re-

qo'fwl 2086
marital privilege in ... 2239, 2338

Orlmiaal Intuit; see Intent.
OHmlnal Trial, rules of evi-

dence in, the same as in civil

trial 4
in Federal courts, rules appli-

cable in

injured person's admissions in

exhibition of weapoiiit or
wounds to jury 1157

history of rule for original

documents in 1177
notice to produce original in . . 1206
right of confrontation in ... . 1397
list of witnesses to the accused

»n 1860

6

1076
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m
(Ma,

1400, UM

. 1777

. im

130.149

M
800-307

. MM

78,78

310

8S8

17:10

1076

1157

1177

1306

1897

1800

MaUMi m«t (MntinmJ).
*y»wHimiii of «riiM r*.

'•f*^ an7»
tnot «l ejTftu d^M . . . 2070, 30Hl
iMdw of witaMw' KiMUM* in . . aaoi
marital prlvUrg* tn s),-)^

patUnt'i priviicg* is .jiUi
prooC b^nd • rwuoiiabia

,.
^^ '" aw

bardcn of proof In graenil . 3S11-3AU
Matao biritNDANT; Chabactu{

CaiMR.
C»im linttoB

I. High lo a Crou-mmittation
tiMory and art of .... 13«a, l.W.

18«7, IWH
eoMtitational luarantoa of . . . 1307
•solution of tMtimoriy or de|H>

•ition notiubjoetod to cruM-
•samination ; im IIbamat
RVLB, I.

adniLrfiiun of tritimony or
dopoaition of abwnt ponon
already erou^Mminad ; im
Hbarkat Rulb, I.

mcaptional admlMion i>f haA^
•ay itataineuU made out of
court ; lae IIbabhat Kdlb.
11, III.

teatimony ascladad for iniuft.

elaocyuf 1300-1393
teatimony exeladed for noo-

reaponiiTa anawara 1393
right to croas-examine to ad-

miaalbility of a confeMion ... 861
allowing dooument to oppo-

nent before logj
what witneaaea may be aab>

jeotedto

witneaa awom by mistake . . . 1893
called but not iwom .... 1893
sworn but not questioned . . . 1893
producing or proving a docu-
ment 1893, 18B4

one's own witness 014
voir dirt 1334

of a deposition, excluded
if direct answers are excluded 1 893

or not offered 1893
of nontalcer using the whole . . 1893

II. Mod* of interrogation

theory and art of . . . . 1307, isas
putting hypothetical queations
on 686

apecifying grounds of recollec-

tion on 730

8863

I (tnntiHMady
•se of a meflMrandum of r«eoi-

l*^""*
751, 761,

use of a deposition to refraah
raoolleotion 7^1

laaillng quMtioiis on . . . . ! 773
misUadinK quntions on .... 730
Intimidating and anmiying

qurstlons on ...!., , 731
repetition of questions on ... 739
multiple erosMBarainvni .... 7ijj
length of 7gg
non-rospon*ive answers on . . . 7(ja
improper offer of rvidenee
on

igQg
III. Ordtr nf Topir» and Wil.
HUtti (Crou and Dirtel)

order and time of eiamina-
*'»»

1867
postponement and walrer . . . i88t
offering dneuments 1^34
putting In one's own case 188.V1891
who may l* cross-examined

;

see lupm, I.

stating the purpose of a ques-
tion on 1,71

••^foas-exBmiMation 1397
recall for ra-cmiw-oxaminatiun . . 1800

see auu bXAMIHATIO.X.
IV. Meikodt of UringfuT Im-
peaehmtnl

to impeach rape-complainant
as to chastity 300

to impeach a witness

general theory 373
one's own witness 914
broadness of scope 944
bfau or quarrels 991
conviction of crime . . . 980, 1870
other misconduct 981-983
rumors of misconduct .... 933
testing a witness' grounds

of knowledge 994
testing a witneits' recollec-

tion 995
manner of questioning . . . "80, 781
leading queittlons 773
repetition of questions .... 783
collateral facts 1000
self-contradictions 1023

by preliminary warning . . 1025
expert witness, to value . . . 468

to handwriting 2010
to scientific books 1700
experts in general 991
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Crow-WEWBlutioii (conHnutd).
rettoring oradit after . .

pririlege not to criminat-^ .

to impeach a party aa witneM
aceoMd
civil opponent ....
aeooDnt-books

V. Sundriei

to contents of a document
prior deposition ....

Croaaingof railway; aee High-
way; Neoliobncr; Rrpaibs.

Croaa-raading of a document
copied

Cruelty, other persona' conduct,
aa a standard of ... .

by husband to wife; see Hum>
ICIDE.

CumulatiTa witnesses excluded
CnratlTe admi.ssibility . . . ,

Coatodlan'a certiBed copy; see
Crrtifikd Copy.

Cnatom, as evidence of doing an
act

other instances, as evidence of
tenor

in other factories, etc.. as evi-
dence of safety, etc

witness' experience in ... .

concerning land-rights ; see
Kkputatiom.

proved by opinion
by one witness

judicially noticed

see also Habit ; Usage.
Customers, names of, as privi-

leged

Coatoma Does; see Importa-
TIOM.

1108, 1117.

1131

2268,3277

. 889, 2277

. . 016
. 1651

12.5.5, 1259

. 1262

1279

461

1907

13

92

876, 379

461

565

19.54

205.3

2580

2213

D.

Daauges, character of plaintiff
in mitigation of ... .

conduct, to prove character in
mitigation of

opinion testimony to . . .

impeaching a verdict deter-
mined by average ...

•mount of, as evidenced by
other transactions; see Con-
tracts; Valce.

other de£unatory utterances,
to increase; see DEfAHA-
TIOX.

1648, 1668

• 498
. . 671

811

70-76

209-213

. 1942

2354

Daagar, of machine or place, evi-
dence of owner's knowledge
o'

282
other instances of injoiy, etc.,

as evidence of 461-461
opinion as to jj^j
risk of flre ; see Insuramcb.

Date; see Tma.
Daughter; see Seduction.
Daybook of regular entries
Deaf-mute may be a witness

interpreter's qualifications

necessity of interpreter

impeachment of gj^
Death, as evidenced by lack of

,"«'" 168
01 opponent, not necessary for

using admissions J049
of attesting witness ]3jj
of declarant of facte against

interest
j^gg

of pedigree-declarant 148I
of maker of regular entries . 1621, 1661
stetement of time or place of;

see Family History.
reputation of 1606

register of; see Register
of Marriage, Birtb,
AMD Death.

as excusing lack of cross-ex-
amination

1390
as allowing use of deposition . 1403
provable by coroner's inquisi-

tion

as affecting marital privilege
patient's privilege . .

client's privilege ....
presumed, to validate a mar-

riage

negligence presumed from
absence raises presumption

of
2631De bene ease ; see Deposition.

Debt, prior indebtedness, as evi-

''™f • 38?
as evidence of motive ^^

see also Payment; Contract;
Creditor.

Debtor, indorsement of payment
by, as stetement against in-
terest

utterances in possession, use'
against creditor ...

see also Crroitor.
X>«»aaed Deolanwt; aee Dy-
ing Declaration.

8864

. 1671

2237, 2341

2387, 2391

2323, 232»

2606

2610

1460, 1406
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202

9, 1608

498

671

811

984

158

DMMMd by Romlold*, char-
acter of, to evidence self-

defence

threaU of, to eridence velf-d

fence

•nrvivkl of, to negative corpf
Midi '^;

uicidal plana of, to evidence
an accuied'a innocence

acts of violence by, to evidence
self-defence

0«««M«d PeraoB in Oenaral,
disqualification of surviving
opponent aa witness . . . .

disqualification of wife of .

admissions of

character of, to prove negli-
Kence

use of account-books for or
against

hearsay statements of, admis-
sible

dying declaration; see Dy-
ing Dkclaration.

facts against interest; see
Against Intkhest.

pedigree; see Family His-
tory.

attesting witness; see At-
TRSTiNo Witness.

regular entries ; see Rkgu-
I.AR Entries.

private boundaries ; see
BOUNOARIRS.

ancient deed-recitals; see
Recitals.

disinterested persons in gen-
eral

•ee also DEATn.
Oaoeaaed Witneaa, former tes-
mony of; see Former Testi-
mony.

Daolsion; see Judicial Deci-
sion.

Deolaratioii, of intent, used to
interpret a document . .

of deceased person; see De-
ceased Person.

Dadloatlon
words accompanying, aa rt$

gtitat

opinion evidence of intent
of

I>«*inna Poteatatem; see
Deposition.

63, ilt)

1(0,247

l.V;

148

198, 248

678

610

1081

65

1664

1576

2471

1777

1967

167

8860

»••*, execution or delivery of,M evidenced by possession

"lie of proving forgery of;
ee Forgery.

i npeaching one's own gg*
poesession under, as evidence

of boundaries j.»«

original must be produced;
nee Original Documknt.

calling the attesting witness;
aee Attesti.no Wit.ness.

recitals in, as admissible ; see
Recitals.

land-grant of government . .

certificate of acknowledgment
of, whether conclusive .

registration of, whether con-
clusive

contents of lost deed, recited
in another

jg^j
as showing reputation of

•^ui'dary ^^
execution of, proved by cer-

tificate of acknowledgment
words accompanying gift by .

location of description in, by
opinion

aubstance of contents of lost .

thirty years old, presumed gen-
uine

filed in official records, pre^
sumed genuine 2159

privilege for title^leeds .... 2211
recital of consideration in,

varied by parol 2433
condition precedent, shown by
P»™' 2408,

24'>o
absolute in form, shown by

parol to be security only . . . 2437
interpretation of 2458
burden of proof of capacity of

grantor 2500
presumption from confiden-

tial relations 2503
presumption of delivery, date,

«eal, etc 2520
of lost grant 252^
of alteration before exeou-

''?" 2626
of identity of grantor or
^antee 2629

•ee also Document; Execution;
Handwriting; Recorded Con-
veyance.

1225, 1239

1349, 1352

• . 1352

• . 1076

. . 1777

. . 1905
1957, 2105

2137-L>146
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MtlM
1833

2608

263S

M

207,208

867

D« Ckoto officer, document made
bj

celebrant of marriage
appointment presumed

De&matton, character of plain-
tiff, to eTidence innocence

character of plaintiff, to miti-
gate damages 7o_74

aou of plaintiff, to justify or to
mitigate damages . .

other acts, to evidence intent
other utterances, to eridenoe

•"••ice 40a-408
other persons' libels, as a stand-

ard of criticism ^i
meaning of, by opinion evi-
deuce

jg^j
whole of an utterance to be
P'O™** 2097,2115,

^ . ^ 2119
proof of charge beyond reason-

able doubt 2498
testimony before grand jury,

not privileged 2363 '

601

68

80C

916

91(1

1070

2375

2509

official reports, privileged
Defect

; see Neouoekce.
presumption of, from accident

Defendant
character of accused, as evi-

,.
'•^"'^ , 55-57

tune of character go
kind of character 57-59
accused as witness gj

character of a civil defendant . . 64-67
threau of accused, to prove

Z^' •., 105
mode of evidencing character

by conduct

of accused

of civil party negligent
of deceased in homicide
of character in issue . .

of character to mitigate dam-
ages

mode of evidencing skill or
strength

220, 221
•*"% 228,' 231
mental capacity 228
knowledge or belief; see
Knowledge.

oonsciousness of guilt; see
CONSCIODSNBSS OF GciLT.

history of accused's disqualifi-

cation as witness 575
statutory abolition of the same . . 579
co-defendants as witnesses ... 580

192-196

199

198

202

209

3866

Dafradant (continued).

wife of, as witness
testifying to his own intent

'.

confessions of; see CoNfEssioiis.
admissions of; see Admis-

sions.

impeachable like other wit-
nesses, when called for
himself

when called for the opponent .

may impeach a co-defendant
admissions of a co-defendant
statements when found with

stolen goods 1777,1781
silence of, as an admission . . . ioti
prejudice to, by exhibition of

wounds, etc Jjgy
magistrate's report of examina-
''°"»^ 1326,1349

expressions of intent or motive . . 1732
right to be present at a view . . 1803
opiniontestimonytocapacityof 1968
confession of accused, suffl-

«encyof 2070
examination of accused before

magistrate
; see Deposition

;

Former Testimont.
privilege against self^srimination

see also Co-indictee.
Definition, of evidence ....
Degree of probative value le-

quired for relevancy 39
of evidence; see Best Evi-
dence; Copv.

Delay, in complaining or suing,
as evidence 284

DeUvery by mail, express, or
telegraph jg

of a deed, aa evidenced by pos-
session of it 157

of a document, proved without
production 2248

of a deed, shown conditional
by parol evidence

Demand for a document

;

Notice to PRODncE.
Demeanor, of accused, as evi-

dence of guilt 073 274
under the right of confron-

,
t**"""" 1395, 1399

of a witness, as affecting cred-
•Wlity

94a
Demnrrar to evidence . . . 2495 3689

to claim barred by statute of
limitations 2638

2276

1

2408, 2420

see
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609

681

. 8^

. 916

916

. 1076

. 1157

1326, 1849

. 1732

. 1803

1968

. 2276

1

38

284

96

157

. 1248

08,2420

Mtioa
2382

OenttBt, priTilegfed eommunioa-
tion to

Oapoaitlan
I. Right of Cmi-examinalion
of Deponent

notice required 1377-1383
plural depositions 1379

issues and parties tiie same . 1386-1388
eitiier party may use i^g
non-responsive answers .... jago

»/
1382

1307

1402-1413

weeping interrogatories

II. Sight of Confrontation
Deponent

constitutional guarantee . .

excuses for non-attendance
(death, illness, non-residence,
imprisonment, etc.) . . . ^^^

proof of the excuse [HI
witness present in court .... 1415
opponent's deposition 1415
deposition used to impeach
deponent j^ja

iralicious prosecution 1415
Ciiancery depositions 1417
probate and bastardy examina-

.

"o""
• • 1417

chancery and tledimiu poten-
latem

perpetuam memoriam . .

III. Sundrie»

objection to, time of making
used to aid recollection

mode of interrogation in; sc.
QUESTION.

prepared beforehand to sug-
gest answers ygy

officer taking, not to be party's
agent or kinsman 303

transcription of answers to be

"*f•• 804
reading over and signing . .

used to refresh the recollection
of one'a own witness . .

used by opponsnt, as preyent-
ing ia peachment 912, 913

discrediting iu mode of prep-
aration QQA

impeachment by self-contradic-

"°". 1031
annexing a copy of a docu-

. . 1417
1412, 1417

. 18, 486

. 781,764

805

904

Depoaitlon (continued).

magistrate's report of exami-
nation preferred ....

written deposition required to
be used

mode of taking 1*37j

statement in, to evidence pedi-
gree

certificate of taking of
certified copy of; see Certi-
FiKD Copy.

liabiUty of deponent for perjury
cross-answers excluded
when direct answers are -

when taker does not offer

1326, 1349

1331

1380,

1401

1496

1676

non-taker using may not im-
peach

putting in the whole .

1883

1893

.1898

power of officer to compel an-
swer

- . 1893
2:03, 2111,

2116

2195

1633

102-118

237-240

300-387

ment to 1185
producing original 1215
cross-examination ou a prior

deposition J252
taking an attesting witness'

deposition
13J2

3867

persons privileged to testify by 2205, 2208
atteudance from a distance not

required
3007

see also Discovery
; Examina-

tion.
Deputy OfBoar, document made
by

Description, in deed, interpre-
tation of; see Parol Eyi.
DENCE Rule, I>.

Dealgn, as evidence of an act done
conduct, preparation, etc., as

evidence of

other crimes, as evidence of . . ^^,
statements of 1725 "l735

Destmotlon of evidence, as in-
dicating guilt 278

of document, as evidence of
contents 091

as excusing production .... 1193
of other property, as evidence

of a nuisance ^^%
DeteetlTe, impeached by his in-

terest or bias 949 9^9
confession made to; see Con-

fession.

De Tantre inspioiendo, writ of . . 2220
Devisee, admissions of logj

see alio Will ; Executor.
Dtajram, as a mode of testifying . . 790
Dlotionariea, need in evidence . . 1699

judicially noticed 2588
Dlflloulty, of work, etc., as

shown by instances 4^0
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1104

1S18

26

OUlfano* in tmreb for lott doen-
ment

in search for attesting wit-

ness

DipIoBMUo Ofloar; see Am-
bassador; CoNsni..

Direct BridMiM, defined . .

Diraot Ibaunination
specifying grounds of knowl-
edge on 685

specifying grounds of recol-

lection on 730
leading qnestions on ; see Ques-

tion.

coatradicting answers made on . . 1007
stmclE out, if cross^xamina-

tion is not iiad l3go
order of topics on iSM

putting in documents on . . . 1883
irrelevant matters, condition-

ally received on 1871
what constitutes calling a wit-

ness on 1892
ciDss^xamination to facts

asked for on 1885-1891
see also Kxamination ; Cross-

examination.
DlraoUng a verdict 2495
DUbarment, proof beyond rea-

sonable doubt 2498
Siaobarga of contract, shown by

parol 2441, 2454
charge and discharge entries . . 2117

Disoovery
general principle as to discovery

common law ....... 1845
chancery 1846
policy of the rule 1847

exceptions to the rule

list of witnesses in criminal
eases 1850-1865

discovery in chancery .... 1856
statutory interrogatories to

opponent 1856
names sf witnesses in civil

ewes 185«
documents inspected before

trial 1857-1860
shown on cross-examina-

tion 1861
inspection makes evidence . . 1861
exclusion for failure to

allow inspection .... 1210
premises, chattels, and body,

inspected before trial . . . 1862

8808

DiacoTMy (etnUnmd). Ui^m
from opponent in chancer7 *t

the trial '
. . . 2218

under statutes gjig
under client's privilege . . . 2818

Biaoratlon of the trial Court

;

see Judicial Discrktion.
Dlacraoing Anawwa, privilq;*

•K""** 984, 887,

2216,2266
DiaMa*; see Illnxss.
Dialnharitano*, as evidence of

testator's insanity 229
parol evidence of intent .... 2476

Dlsordarly house; see Hovsk
or Ill-fame.

Oiatanoa, of a weapon, as shown
by effects 457

of a person, sound, sight, etc.,

as shown by instances .... 460
as excusing absence of an at-

testing witness 1312
I of a deponent 1407

opinion testimony to 1977
of witness' residence exempt-

ing from attendance .... 2207
judicially noticed 2681

Divoroa, as qualifying wife as
witness 610

as affecting marital privi-

lege 2287,2841
one witness to a charge .... 2046
corroboration required .... 2066
confession of respondent .... 2067
eye-witness of marriage . . 2085, 2086
inspection of party, on charge

of impotency 2220
presumed, to validate a later

marriage 2508
Dooket, original's production

"^quired 1216, 1217
certified copy allowed 1681
conclusive 2460

Ooeninant, possession of, as evi-

dence of payment 156
execution or delivery, as evi-

denced by possession of it . . . 167
possession of, as evidence of
knowledge 260

failure to produce, as evidence
of contents 291

marks on, as evidence of
identity 415

impeaching one's own .... 629
execution of, witness' personal

observation of 668
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457

460

2207

2581

eio

ise

167

360

201

415
529

666

704

1861

1185

1446, 1450

OooaoMat (eotumutd).
proof of ganuinancM by huai-

writing; iMHARDWRiTiKa.
of prtdeoeMor, as qualifying

• witnna to handwrit-
ing

third person, aa party's ad-
"nJ«»»«>n 1078

used to aid recollection; see
RcCOLLBCTIOir.

showing to opponent before
cross-examination . .

to witness on cross-ezaniina-

tion

original most be produced ; see
Obioinal Document.

dying declaration reduced to
writing

kinds of copy allowed or pre-
ferred; see Copy; Cbbti.
FiKD Copt.

•zeoation proved by attesting

witness; see Attcstimo
Witness.

by other methods, see £xc-
cutiom.

putting in on direct or cross
examination ]883, 1884

impeachment of witness who
P"'"** 1893

discovery of. before trial ; see
DlSCOVCRT.

taken to jury-room 1913
oxpert testimony to

ink, paper, spelling 2024
decipherment 2026
imitations, forgeries .... 2026
erasores, alterations, date . . . 3027

patting in the whole
sundry instances .... 2102, 2116
depositions 2103, 2IU,

2115
separata documents . . . 2104, 2120
lost deeds, etc ; abstracts . . . 2106
lost wills 2106
public records 2107
judicial records . . . . 2IIO
bill and answer in chancery . . 2111
account-books 2II8
chancery answer, responsive

P*^ • 2121
answers to interrogatories . . 2124
document inspected by op-
ponent 2125

obtained by illegal search . . 2183
lacking i«Tena»ttamp .... 2184

2518

2624

2619

2519

2525

I>ooiwi«it (eonHnued).

privilege for title-deeds, trade-

•*"*«f 2211,2212
production by opponent at trial . . 2219
by witness 2198, 2200
under self-crifflination privi-

'?«•
, 2264

under client's pririlege . . 2807, 2818
parol evidence to vary terms;

see Parol Evidenck Rulk.
possession of, as presuming
payment

spoliation of, as creating a pre-
sumption

execution of, presumed . .

delivery, date, seal, consider-
ation; signature presumed .

alteration of, presumption as to .

interpretation of

for the Court 2666
by expert testimony to tech-

nical words 1955, 1950
by parol evidence; see
Parol Evidkmce Rule,
D.

see also Contract; Deed; Exbcction;
Judicial Record; Public Docu-
ment

; Recorded Conveyance.
Dog, character of, as evidence ... gg

conduct of, in tracing an ac-
cused J77

as evidencing disposition ... 201
see also Animals.

Domain, inquisition of 1570
Oomioil, declarations of
by a voter jyj2
by other persons .... 1727, 1784
presumed to continue 2530

Doubt, proof beyond a reason-
"••J" 2407

Dramatio expression by a witness . . 780
Drawee, parol agreement collat-

eral to instrument 2443
see also Bill of Exchanoc.

Drawing, used to illustrate testi-

mony 790
Drinking; see Intoxication;
Intemperance ; Liqcob', Li»-
uor-8ellino.

Driying a vehicle; see Vehicle;
Neolioencr.

Drag; see Poison ; Pharma-
cist ; Opium.

Drnnkenneaa ; see Intoxica-
tion ; Intempebance

; Liq-
cob; Liquob-sellino.
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13S9

3428

1480, 1481

»«»•• tMNua, Me SnsrawA.
Dnpltoata original document,

produetion of
"3iir«M making toU Toid«bIe .

••• alao CoMrcMioN.
Dylnf Oaolaratioii

oon«titntion«lity of admitting
hiitory and principle . .

restricted to certain criminal
ca*ei .^^

deatli must be declarant'*..." 1433
object of declaration

. . . 1484-1488
consoiousneM of ipeedy am)

certain death 1488-1442
Oieological belief

1443
reco;;»ction, leading question*,

•to
1445

impeachment
1038,1446

employer's

opinion rule
1447

producing the whole . . . .

"

1449
the original

' "

^^^
written report of magistrate . . . 1450
judge and jury

'

j^gj
McuMdmaynse

"

1453

E.

BooIeelaaUoal Conrts, rules of
evidence in

2032,2045,

IHfeot -* . —

-

2067,2250
of a machine, place,

weapon, experiment, etc., as
evidencing the cause or ori-
gin

ZU*otment; see Dbed; Title;
Possession'.

BI«ctlon, offences against, other
acts evidencing intent .

certificate of, conclusive .
',

books of, as evidence ...
results of, judicially noUced .

see also Votk ; Ballot.
meotric Wire.; see Nkoli-
OKscE

; Macbime; High-
way.

Elevator, defective ; see Neou-
oenck; Owner; Machine.

Bmbeulement, possession of
money, as evidence of . . .

other embezzlements, as evi-
dence of intent

motive for ..,..'
BmbraoMy; seeBsiBBRT.
Bminent Domain, view by jury

437-461

867

1351

1640

2677

164

320

892

1168

8870

ItaploTM, character of, to evi-
dence negligence

character of, as alfecting'ei^
ployer's Uability ....

intemperance of, aa oonsUtuV
ing incompetence . .

•cto of negligence, to evidence
character

to evidence

knowledge
on vehicles, bridges, etc.,
standard of conduct ci . .

'

a* a biassed witness .

appearance of, as indicating
competence .....

presumption of negligent in-
jury to

Itaflnei see Sparks; Ma-
chiwe; Speed.

BnUatment, regUter of, as evi-
dence

BnrolmMit of a statute, whether
, conclusive

of a deed; see Recorded
Conveyance.

of a judicial proceeding; see
Judicial Record.

Bntioement for prostitution,
character of complainant to
show consent

other offences as evidence of
intent

Entry, in a book, to aid recol-
lection

; see Recollection.
made by a public officer ; see
PoBLic Document.

in docket or minutes; see Jo-
DiciAL Record.

as a statement of facU against
interest; see Against I».
TERE8T.

made in the course of business;
see Regular Entries.

Equivocation in a document .

Equity, rebutted by declaraUona
of intent

procedure in ; see Chancery.
Braaure, exper' testimony to .

Error, impeacL.ng a witness
see Contradiction.

of ruling, as ground for new
trial

Eaoape, as evidence of guilt .
'.

refusal to, as evidence of inno-
cence . . .

• . 00

' W, 240

M
109,208

280

. 461

949, 960

1164

2M0

1641

18S0

03

840.860

2473

2476

2027

21

276

203
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*oh«at, Inqnliition of . . .

iorow.ihown by porol evident
btopiMl, dirtingniihed from ad

ordinary adini§»ion . .

from a judicial admiuio)
Brldanca, defined .....

rules of, whether alterable by
the Legislatnre ....

diitinguiihed from argument
admiasible for one purpose but

not for another ....
admiidble conditionally on

other facto being shown
inadmiwible, when received, is

not to justify other inadmis-
sible evidence

offer of and objection to, mode
of making

ruling upon an objection to .

circumsUntial and testimonial,
distinguished

fabrication of, as indicating

"

guilt
•

failure to produce, as indicat-
ing a weak case ....

iMtlaa

. . 1070
2408, 2420

15

prima facie

sufficient for jury
preponderance of ... |

demurrer to ....
Judge's right to determine euf-

floienoy and admissibility .

order of topics of, in trials;
see ExAMiNATioir.

primary
; see Bmt Evidewckj

Original Document.
conclusive

; see Conclusivb-
NK88.

BxunlnaUon of PremiaM, chat-
tels, etc.

; see Discovery
j

Party's Privilege; Real
Evidence.

Zlnmination of Witnaaa
I. Before a MagUtrate

magistrate's report of former
testimony, whether re-
quired

whether admissible .

fornier testimony before,
without cross-examination

dying declaration under oath
testimony proved by magis-

trate's report ....
by stenographer's notes

•ee also Deposition.

285-291,

2273
. 2404

. 2494

. 2498
. 2495

2660

1326, 1340
• . 1667

• . 1375

• . 1450

1667

1660

1887

1884

8871

"tajmlnatton of Witaa^ (.conHn,^
U. /(,ghi of Cr-M-examina-

turn; see Cross-bxamina-
TIO.V, I.

in. Order of Examination at
Trial

trial Court's dissreUon con-
trols

length of time immaterial
PMing in tie ease at large
CMBof proponent in chief

order of topics . . . ,a-„
party testifying first ..! ' Jgyn
facts conditionally relevant . 1871
wading documento . . igaa

case of opponent in reply .

'

iotq
case in rebuttal ... "

Jgl,
case in surrebuttal . .

'
' 1J7I

laterstages "
'

igrs
after case closed '

' '°

one case closed jg«
both cases dosetl . . .

' '

,077
argument begun .....".'

igyg
charge given .... isto
jury retired ' 1880
verdic rendered .....' Jr^V

examination of a teilness on the
original call

direct examination jggo
putting in documents . . . iggs

cros8.examination
• . . . . ia84

postponement
! 1884

offering documento .... 1884
putting in es own case 1885-1801

see also Cross-examina-
tion.

whose is the witness
re-direct examination . .

reK!ross«xamination

later stages ....
recall

for redirect examination .

for re-cross-examination
IV. Sundries

effect of death or illness pre-
venting cros».«xamination .

refusal to answer on cross-
examination

non-responsiv answer . .

of opponent or witness before
trial

; see Discovery.
at a former trial, used to aid

recollection; see Recollec-
tion.

mode of putting questions on

;

see Question.

ilii

1892

1808

1897

1897

1898

1890

1390

1391

1392
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- SO
. 16M

. 1710
• . 1745

3120-2139

>MUMtioa etWltamt (eoiUmutd)
4>«emo topio* on dirtet eumi-

Mtion-, MDiiiccTfixAMi-
XATION.

•paoiilo topics on oroH^xMni-
nstion; Me Cbom-kxami-
MATIOM,

eonfMiion n Ja under o*th
on ; lee CuNrxMioH.

of • party m witneH; lee
WiTMMe.

•dmiMibUity of prior exuni-
nation; tee Dbpohtiom;
FOBMBR TbrTIMOKT.

inlned Copy ; «ee Copt.
Bxoeptlon to • ruling upon eri-

dence, mode of talcing ....
bill of, a« evidence of testimony .

Bsolamatlons of pain or suffer-
ing

as ret gt»ta of violent injuiy . .

Bsaoation of Doooaant
general principle ....
proof not needed when execu

tion admitted 2131
whether signature or contents

is involved 2134
rule of presumption 2183
I. Moda ofprooing ezeculion
bjage

thirty years old 2I88
natural custody 2I8O
unsuspicious appearance . . . 2140
possession of the land . . 2141, 2142
recorded deeds and old copies . . 2143
•uthority to execute .... 2144
kinds of documents 2146
presumption; sUtutory de-

."'•! 2146
attesting witness dispensed

.
''*''' 13U

oj contet>tt

in general 2148
illiterate's letter ; typewrit-

'."«
. 214»

pnnted matter .... 2150, 2151
postmark; brand 2152
reply-letter by mail 21.53
reply-telegram

0x54
reply-telephone 2155
identity of name .... 215(8, 2520

by official custody

judicial records and files . . . 2168
sundry official records .... 2150

by teal

general principle 2I6I

efDeottm«i«(een(<iiMrf). __
statutory regulation . . . . . 7lM
seal of 8tate

ijgji
seal of court or clerk .... aim
seal of noUry jj^g
sundry official saals sigg
oAoial signaturaa 3107
offloial title

\ 2I88
corporate seal .' j^gg

by otAer modtt

by handwriting ; see Hand-
WBITIMO.

by possession
J57

by parties' belief 271, 272
by opponent's admission . 2132, '2506

spoliation 2182
by sundry circumstantial
evidenea 2131

by presumption 3135
by attesting witness; sae
Attksting Witness.

by certificate of acknowlad^
ment; see CxBTiricATB.

by certified racord-eopy; sae
t'BRTiriKD Copt

; R».
COBDXD CONVBTAMCB.

of a will, by testator's be-
lief

by testator's expressions

even

pra-

by record of probate
11. Sundry nilet

production required,
though execution is

sumad
execution must ba proved,
though original is lost . .

order of proof as between exe-
cution and loss ....

execution provable, without
producing original

calling the attesting witness

;

see Attbstiho Witness.
writer not a preTerrad wit-

ness

written statements against in-
terest ....

• . 271
. . 1734
1668, 1681

1187

1188

1180

1248

1880

1473
pedigree entries J49J
showing document to opponent

before cross-examination .

Zbwoutlon of JndgnMnt; see
Judicial Record ; Shebipp.

BxaontiTo
acts of, proved by certified copy . . ^„^
by printed copy Jjg^

privilege of, in substantive law . . 2868

1861

1680

as witness 2370
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Mas
SIM
91M
91M
9107

9108

81W

9131

9135

1187

1188

1189

1248

1836

1472

1496

1861

aduiMioni of . .

nbatting inttntion of gift to
waivor of olUnt's privil^ bv

of pfttioiit'i privilege by .

1076, 1081

• . 2475
. . 2339

_ - . • 2391—« p«t« prooeedinga, rulei in
dletinguiilMd

^M« abo ArriDAVir; Di nnion.
"»P««l«nto; tee DietD.

«P«»«« of wilueM, Under of . . 2201
•mount of

jjjyj
expert witncM 2203

'B'partmrat, M eTidenoe of plM).
ning crime

^3^
of the quality or condition of •

thing
4^5

to teat a witneae' knowledire
orakill

"^

J93
I

aa allowable in court . . . 1154 11 (jn

«P«t Wltnaaa
1. QualificationM

general requirementa . . . 555-561
•tating the grounds of opinion 662, 655
foreign law 564,690
coatom and usage . . 555

'•J:;? ,
.'567, 711

medical matters (sanity,
blood, etc.) 568, 687

handwriting and paper
"•on^y 670,693

1991-2027
•undry topics of teatimony . . 571
mode of securing unbiassed
«P«rts 582

Me also KirowLEDOE.
2. Imptachmtnt
by another expert . .

by croaa^xamination to in-

stances of unskilfuluesa .

by contradiction on particu'
lar facta 1005.10227 reputation 1321

see also Impeachmkxt.
S. Sundriet

failure to call, aa evidence
of a weak case 290

crosa-exsmination to other
sales &ai evidencn of value . . 4a3

improbabilities in scientific

testimony ggo
proving voluminous recorda
by summary jgao

teatimony to forgery of bank-
°«*«

, 1339
fjxirte investigations out of

*"f* 1385 1'*-'^-"
3873

»P«rt Wltaa« (eonliniud). - -
bypothetieal questions to;

^^
aee Htpothktical Qoia-
TION.

tasUmony by quoUUon of
seientiflc books 1700

tested on croas-examiua-
tion

jyj(,
inspection of injured person
.by
limitation of number of .

amount of fae demandable
by

see also Opinion Rllx.
"pUnaUoB, logical principle of

of flight as evidence of guilt .

Hx poat facto law, prohibition
of, aa affecting rules of evi.
dence

Bxpreaa package, delivery of, aa
evidenced by course of busi-
ness

Uxtortlon, other offences as evi-
dence of intent

352
Dxtrlnaio Tartiraeny, rule for,

as disli ui«hed from cross-
examination

to prove biaa of a witneas . .

to prove crimes or other mia-
conduct of a witnesa . .

9990
1908

2908

39
977,981

W

878

048

079
to prove errors jqq.
to prove self-contradiction .

'.

'

lojo
Bya-witnaaa, called by the State,

may be impeached gjg
of a crime, required to be called . 2077

562, 1984

991
r.

Fabrication of evidence, as indi-
cating guilt

278
Pact, presumption of

[ 2491
jury or judge to determine . . 2649

TuotOTj; see Emploter
; Nxo-

UOENCE
; Premises

; Ma-
CRINB.

Factum jirobandnm, distin-
guished from factum fn-obant

Fallnra to prosecute or complain
to produce evidence . .

to object to evidence . . . . T
"
"ig

to speak or claim, as a self-

contradiction 1042
as an admission iq7j

to reply to a letter, as an ad-
•"""•wn

1078

9
284

285-291
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IriM AtTMt; Ma Aar (t.Mm OUUm, of OMIM vf •etion,

noJ« of trldancing intMt

.

M impMwhing • witD«M . .

FUm rratoaoM; •• Fauk
KipauKiiTATioiia.

ItUM XcprMMtattona, repuw
M eridtiuw of knowledge .

other falM nprcMnUUoii* m
evidence of intent 330

3470

840

M8

3M

. . 878

063,1008

• . 1008

1013, 1014

• 233

rUMhood M evidence of guilt
M iiiipcMhlDg a witneu . .

ralaltjr, m impeaching a wit-
nei*

; im Comtkadiction
;

Faud* in bko; Pbrji'rt;
sblr-contradiction.

Valana In one, general principle
fatuity moat be wilful and ma-

terial

Family, insanity of, aa evidencu
Family Hlatory, atatementi f '>out

exception to the Heartay nOo . 1480
death of declarant 1481
ante litem mo/am nm\
declaratioiia by non-relativea . . . 1487

by neif,'bborhood-reputation . . 1488
by different sorts of relatives . . 1489

proof of relationship . . . 149(1, 1401
illegitimate child 1403

P'""
»ge 1403

identification by 270, 413,

1404
form of declaration (Bible,

will, etc.) 1495
proving the writing .... 1496, 1497
place of birth or death, etc. . . . IfloO

issue of pedigree 1803
age, other modes of proving;

see Aoi.
ancient deed's recital of pedi-

gree 1673
FUnlly Relatlonalilp, as bias-

sing a witness 949
as raising presumption of gra-

tuity 2526
Father, reputation of, as miti-

gating damages in seduction . 75, 210
presumed instead of son, from

identity of name 2629
statements of, to evidence ped-

igree; see Family IIistort.

testimony to bastardy 2063
see also Bastardy; Leoitimact;

Mother.

3874

rUtnl I«w, eottflet between
Mkte Uw and g

Jndieially notieed |S7|
requiring full faith and erwUi . . ]M1

eipfeMlons of . . . 1718, 1780
••e also Bua.

of witness, tender in advanee 9901
amount of 2203

expert witness '. 9901
FaUow-agrwrnt; see Employrk.
Falony, as disqualifying or im-

peaching a witness; see Con-
viOTio.<( or Crimr.

Filaa; see Judicial Rroorim;
Public Doccmbnts.

Fba; see Arson; Sparbs;
Prkmisbs.

Fire Inanranoa; see Insdrancb.
Flight, as evidence of guilt . . . 973, 981
Flowaga of water, other in-

stances as evidence 451
Food, effect of, aa indicating

' nature or quantity 457, 400
Footprint, as eridence of identity . . 418
compelling defendant to make . . 2264

Foreign Language; see Imtbr-
prrtbr; Alien.

Foreign Law, when applicable
in its rules of evidence .... s

proved by expert witness . . . 864, 690,

1058
proved by treatises I6O7
statute proved without copy . . , 1271
proved by olficial printed
eopy 1684

crime by, not privileged .... 2258
simiUrity of, presumed .... 2586
judge or jury to determine . . . 25S8
not judicially noticed 9678

Foreign Cdoer, document made
^y 1638

Foreman, entries of, to aid recol-

lection ; see Recollection.
character and conduct of, as
employee; see Employee.

Forfettwa, privilege not to dis-
close 2356

Forgery, of a will, character of a
third person as evidence of . . 68

skill in handwriting, an evi-

dence of 87
possession of materials, as evi-

dence of 168, 238
of eridence, as indicating

guilt 278
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. IMI
ri8, 17M

9901

. ino-j

. 99oa

14,600,

1953

1607

1971

1710

9096

1039

(CMfMMtf),
»»h« forgwiot, u tridtiMM of

*»«««» T^
triUeow of • aoti»» for . .

" ' ^m!,

ot}d,ntit, • '^^

proof of, without praduoins
doeummt .„,

notioe to produoo originaldo^
">•"»

1J05
t«rtJmoiiy of pewon whoM D.m«

la foiged, not requind . . . i.^fl
of Unk-iiotot, incorpontloii

proved by repute .... ijois
•ffldiTit of Uiik-oHlecr . .

•«pert tettiiiioiiy to huii.lwrit-
ingof

Totmn TMttmoay offered in
impaaohiiieiif, m • «elf.oon-
tr»diotioii ^Q^

dMtb,abMiioe,etc.,Mkllowiue
'

theuMof
1403-1418

n»od M an admiMion . .

'

. ,(,75
magiitrate-s report preferred . 1330. 1349iwuM and partiet tlie lama . . .13m
mode of proving

judge'8 notes
jjgg

magigtrate's report . . . 1330, 1349^

1,111 > 1867
bill of ezceptiont

igyy
stenograplier's notes . . . .

.* igeg
juror's or attorneys uoteg . . IH89
printed report

j^yg
oiemoraDdum to aid recollec-

tion; see RecoLLtcTio.N.
whole must bt^ proved . . . 2098, 21Mmay be proved ... oiift

Formoatioa; mm Adult.rt;
' "

Cbiminal Co.nvkhsatiojj;
Prostitution.

Poundatloa, laying a, for im-
peaching by self-contradic-
tion; see Imprachme.vt.

for using acopy of a document

;

•eeORioiMAL Document.
Fraud, by a party, as evidence of

a weak case
a.s evidence of intent .

confession obtained by
as impeaching a witness .

privilege against self-crimina-
tion in ... .

making acts voidable .'

under the parol evidence rule
degree of proof of ....
preanmed from grantee's con'

fidential relations 0303

ryaada,itatnUof
! m STATtnn

or Fraud*.
ft««dttta«t VtMmi^ other

transactions aa evidence of
intent . . .

adraisaions of d»btor or cred-
itor . ,

opinion evidence of int«nt
presuniptlciis applicable to ."

FHtht of liorses, as evidence of
dangerous object . . . ,

O.

Expert

matters of;

980

344

841

063

• . 9257
• . 9423
9439, 24.39

• . 9498

3876

<»M»taf
,
other acta as evidence of

intent

comjiusive evidence of, under
statute

<>••. »ee XuiKA.VCE
;

Wit.vess.

OeaMlocr proved by family
hearsay; see Family His-
TORV.

proved by repuUtion of com-
""unity; see Repctation.

Omaral Charaotw; see Char-
ACTER.

©•neral Znteraat,
aee Repitation.

Oeautaeneea. of a docum»nt
•ea Document. '

Oeatatlon, intercourse ivithin
the time of, in bastardy

Oaatnra, aa a mode of ezprea-
aion for a witness ....

CWlt, plana, aa evidence of .

words accompanying
. . . ^

preauuption of ..... ]

aee aliio Deed.
Oirl

; see Child ; Rape
; Seodo-

tion.

OooO Palth, see Knowledge;
Motive; Intent.

Oooda; see Cbattkls; Busi-
NE.S8; Value.

Oovernment, land-grant of; see
Deed.

records of; see Public Doc-
UMENT.

privilege forcommunicationsto
.

Ornnd Jury, witnesses before,
indorsed on indictment .

right to compel answers .

testifying before, as
of privilege

)US

1089

1067

2504

461

367

1354

133

780

112

1777

9596

a waiver

9374

1850

9259

9976
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\ tmrf (emHmuti).
priTilagt for reto mmI opinion

for witBMt' iMtimony .

ot to impMeh Indtatmrnt .

Craat, prmnmption of loit . .M ktao Driii; GnAMTon;
Uhamtkr.

Onatn*, from %n ImoItwiI, lan»-

tic, tbiitf, ato., n>put« u arl-

dtnolng kiiowlDdga of . ,

gmnlor'i •dmiMlonn, uMd
•gnintt

produoittg original daed of .

ntttnnoM iu pouMiion, iu*d
•g*lMt eraditor ....

dwd dciivcMd in M«row to .

prMuming fraud from oonA-
dentisl rtlktiona of . . .

prMumiag IdanUty from nam*
Oraator, admiMion* of . . .

opinion tMtimonjr to oapaoitjr

of

bnrdan of proof of laaity of .

•M aim Urantkc.
Oaardlaa, admiuioni of . ,

omit Me UcraxDANT; Com-
aciotrRNRM or Ui;ilt.

Omi ; tea Wrapoit

abMS Oorpoa ad leii/ieanJtm

•Mt, aa evidence of doing an
aot

aa evidence of marriage . .

other inntancea, to evidence a
habit ........

«f other pertona, aa evidence
of care

aa a aouree of aiding recollec-

tion of a witneta . . .

see alio Ct on.
Sabitnal criminal, prior convic-

tions aa increasing aentence .

Handwriting
I. Slj/le of, to evidence author-

ship of a document
general theory

Jury's pttruial of Kpecimena
Icinda of documents . . .

presa-copiea

photographic reproductions

mode of proving genuine .

n. QualiJScalioru of Wilneu to

Igr experience, in general . .

3a«»

3863

3SM
3033

. 35»-3.W

10M3

1331

. . 1771)

3108, 343U

35(10

3.VtU

1083

ISM
350U

. 1078

91M

93

968

376

461

747

196

90,383

2016-2018

. . 2019

797, 2010

2030, 2021

. . 570

38:

_(
by aaetng tiM paraon writ*

nnabar of tlmra . . .

how long b«fiir»hand . .

qaanUljr of writing . . .

afterHtequirad knowladga .

ImprvMion or belief . ,

by aaetng known genuine doeu-

menta
espraaa or Implied admla-

lions

acting on the doenmant
corraapondcaca aaen . .

riarka Meing aeeoauta, ate.

cuatodlaii neeiiig rvoorda, ata,

bank-notes and paper money
number and time of apaci-

mena seen

by eipert comparison of handa
general principle ....
history

lay witneaa asoluded . .

nception for act of writ-

ingseen

nception for aneient
doouinenta ....

refraahing the memory .

expert teatimony, whether
admissible ....

aelection of spacimena
photographic copies . .

atudying the specimens .

kind of skill required

mode of proving specimenii
giving the grounds of

belief

teating on croas^xamina-
tion

III. Sundry topiei

ink, paper, apelling, etc. . .

deciphering illegible writing .

imitationa, forgeries . . .

enuurea, altarationa, etc. . .

feudant's skill in imiuting,
aa evidence of forgery . .

reference to, in aid of reuolleo-

tion; see Rkcollection.
aflSsct of proving attesting wit-

neaa, or maker's hand; aee
Attrstiho WtTITESa.

Health, as evidenced by appear-
ance

prior condition of

witness' experience aa qualify-

ing him
Haarlnf a aound. instance* of . ,

6

0M

eo»-7M

7C.,701
. 70*

708

703

. 704

70ft

roT

. . 700

1091-19M
1997,3001

9005

9006

9007

. 3008

. 9000

707, 9010
. 9011

. 9013

. 9013

9014

2013

9094

3035

3096

9097

37

995

568

469
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wo
aM
W7

n.,701
. 701
. 708
. 703
. 704
. 706

707

. 3003

. 9008

. auoT

. 3008

. 9000

07,9010
. 3011
. 3013

. 9013

. 9014

. 301S

. 9094

. 303S

. 3030

. 3097

87

335

508

489

657, KM
. 1801

MTMy, U ttM bMi< of • wit-
|>«H' knowiwlg*

iiMurtof

•MMy Kvia
I Otntral ^neipl* . . . . mi-im^y .• : im
ero»nnmttmhon, right o(
ti»~ryaDd»rt .... 1M7, 18fl«
opportunity, •qulrahiit to

•ctual croM^Mmliiation
. . l;)7i

undrjr tribaimU .... 1973
«*«»« '.

'.

|;»7I
•ommlttlnf magintrata .... |j7s
*»*•'"""

ia76-l.'M.l
notice

jgyg
plnnl taking ....['

1)179

J**'"*"" nm-im
UHwrit |g^
«* porit inTMtigatioiit, »te. . . MM
inum and pw^iei tlie wiiw 13WH38U
•ither pMtj may um Ovpo-
•Ulon

j;(8Q
InaiUBeiancy of eroM-eiam-

•"•**»'» 1300-1883
witneaa' deutl, or illneM . . 1390
witn«M' rtfuMl or party'*

default ...... 1.J91
Don-rMponaiTe aniwer . . . 1393
iundriea

1393
C0n/h>Hlalion, right of

abiant witneM' teitimony, in
fnmd JJ95

conititutiooal requirement . . 1887
witneae unaTailable in court 1401-1418
^*»M«1

1403
out of Jiirimliction 1404
J»»'o"«"l .1405
."'

• • 1406
impriaonad

1407
pririleged ,407
bayond aUtutory diatanca . . 1407
inaane

1408
diaqualifled

1409
•*;*•»'" 1410-1413

praring the excuac 1414
witneaa preaent in court . . . 1415
rule not applicable ..... mg
excaptiona to the inle . .

II. Excepliotu to the RuU, gen-
eral principle of ... .

dying declarations; aee Dying
Declarations.

facto against interest; see
AoAiNaT Imterkst.

pedigree statemento; see Fam-
ILT HiSTORT.

. . 1417

1430-1426

8877

Mtmmj Ruto {tnniiH^t).
attesting wituiM; ••• Attht-

IMit WiTMRsa.
entries hi the ecwno of busi>
"•«

;
aee Kkciulan V.h-

TRIM
rf»ato boundari**; xeo linim.
DANU*.

•ncient deed-radtaU ; sne Rr.
<ITAUI.

deoeaaad peraonii In general;
S.'e DaCKAKKD I'KH>H)N*.

repuUtlon
; see RaruTATiow.

public dooumenU, uffleUl atota-
mMiU; aee Public Docu-
MKHT*.

•cleotiBo books; s«* Lkarurb
TRRATiaES.

price-lists, directories, etc.; aaa
CoMMKiiciAL Lists.

•ffidavito; mm ArKioArir.
rotor's sUtements; see VoTxa.
meutal condition, physical

pain; see Mental Cowoi.
TIOM.

rtt gtnir ; see Res ORarx.
III. Hul* not apptioMi (Rt,

attir)

tcorth a part ofikt iuut
contract, libel, eto. . . .

•eorr/f a vtrbal part o/an act .

•general principle . .

payment, sale, loan, gift,
entry, eto

P<>*«aaion, in preaoriptira
title

fioaseasion , in preaumption of
ownership

accused found with stolen
goods

testator revoking a will

bankrupt eTading creditora
domicil

accused's intent ....
wordM uud at circumlantial evi-

dence

in proving search for loat
document

third person's knowledge,
good faith, reasonablenesa,
eto

speaker's state of mind
identifying a time, place, or

person

impeaching a witness by self

contiatliuliuu . . .

1768-1787

. . 1770

1772-1788

1772-1778

1777

1778

177»

1781

1738

1782

1784

1785

1788-1783

. 1188

1780

1780

• . 1781

lOlB. 1783
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ItMiMy Koto (ewKMiMrf).
rt$ ffutm

history and meuing of Um
term

•gmt'f Md oonipintor'a ad-
miMiona

IV. «mU applitd to Court Offi-
een: lee Juror; Judoi;
CoDXSCL; iNTRRPRtTKR.

Ralifet, M evidenced by other
oonditiona or effects . . .

1790-1707

17M

1797

488, 4S1,

481

. 1081

223

252

283

487

Relr, admiasions used against . .

Heredity of illness, as evidence .

of insanity 232
Blshway, evidencing owner's

knowledge of danger of . .

repairs, as evidence of negli-
gence

condition at another time or
place, as evidence of de-
fect

injuries of other persons, a* evi-

dence of defect 458
similar precautions, as evi-

dence of safety Ml
see also Dedication.

History of the rules of evidence
in general g

of interest as a disqnalifle»-
Mon 575

of rule for confessions . . 817, 865
of rule for producing docn-

mentary originals 1177
of attesting-witness rule .... 1287
of hearsay rule 1384
of dying declarations 1430
of statements against interest . . 1476
of statements of pedigree . . . 1480
of regular entries 1518
of statements about boundaries . . 1S63
of use of record<opy of deed . . leSO
of r« getlce phrase 1795
of the oath i815
of separation of witnesses . . . 1837
of opinion rule 1917
of handwriting testimony 1991-1904
of rules of number 2032
of compulsory process 2100
of party opponent's privilege . . 2217
of marital privilege . . . 2227, 2333
of privilege against self^crimi-

nation 2260
of confidential cominuuica-

t'<>"» 2285
of client's privilege 2290

138

140

148

8878

HIatoijr (eontimud).
______

of patient's privilege gsoo
of penitent's privilege 3894
of parol evidence rule

intent and mistake 3405
vaiying the terms 2490
inUrpreUtion .... 3462,9470

RIatoiT. Books of, used in evi-

dence

as repreaenUng reputation . . . 1597
as Rcientiflc treatises . . . 1693, 1600
judicially noticed 2580

Homielde, character of deceased
in, to evidence self-defence . 63, 246

aocnsed'f threats, a* evidence
°* 103-106

deceased's threats, as evidence
of aggression 110,247

survival of alleged deceased, as
negativing corpus dtlieli . .

threats of a third person,• evi-

dencing innocence of the
accused

suicidal plans of deceased, as
evidencing innocence of the
accused

possession of booty or tools, as
evidence of 154^ 288

traces of blood, etc., as evi-

dence of 149
acts of violence, on an issue of

self-defence 193^ 248
conduct as evidence of ac-

cused's sanity 238
other acts of violence, to show

defendant's intent 863
circumstances showing a mo-

tive 800
conduct as evidence of malice . 396, 397
weapon, clothing, etc., as evi-

dence of identity 413
dying deoUu«tions in 1432
marital privilege in 2289
burden of proof of self-defence

'n 9612
Boise, character of, as evidence

of behavior 08
fright of, as evidence of dan-

gerous object 481
see also Animals.

Rons*; see Premisks; Prop-
erty.

Rons* of Ul-fame, character of . . 78
character of inmates of ... . 78
other acts, as evidencing char-

acter 304
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9880

38M
367

1820

. 140

. 14S

104,238

140

108,248

. 228

803

413

1432

2280

78

78

204

I of IU>fuM (cmlinutd).
other acta, Maridencing intent .

prorabl* by reputation . . .

Mnabwid; aee alao Crimimai.
CoMvcaaATioM; Homicidi.

testimony of, aa diaqualified or
privileged; aee Maritai,
RaLATiONamr.

notice to, aa evidence of wi(e'»

knowledge qqi
adiiiiaaions of, againit wife . 1078, 1080
atatomente of, to evidence ped-

igree; aee Family His-
tory.

ezpieaaiona of affection or dia-

'»''•
• •. 1730

communications bj or to, aa
privileged; aee Marital
Relationshif.

presumption of coercion by . . . 2614
Bypothetioal QoMtion

general theory 572
when allowed or required . . . 674-080
form and scope 681-683
on cross eiamination 884

142

Zm, aa a highway defect; aee
Highway; NEaLiOKNCK.

Identity, mistaken, as evidence .

of accused or other party, as
evidenceil by tracea . . . 148, 149

by other crimea 218, 414
by family history or hearsay -JVO, 1494
by voice, atature, etc 660
by witness' former rjcog-

«>iUon 744, 1130
by photograph .... 790, 1164,

1156
of voice, as shown by utter-

ance 222
of person, place, chattel, eto.,

in general 410-416
of brand or mark on stock or

'iwber 150
of maker of attested document . . 1513
of a time or place, as shown
by utterances 1701

opinion testimony to 1977
of document, shown by ink,

P»P«r. etc 2024
original re(]uired 1244

presumption of, from identity

of name 2529
nrom traces, tools, etc 2529

Idiot; see Sarity; Irtrr-
frktrr; Witness; Oath.

UlagRiltjr in obtaining evidence,
not to exclude it 2183

ntegtbla document, production
of original 1229

expert testimony to 2025
niegtUmaoy, character of third

Iieraon as evidence
adultery, aa evidence of . . .

."

non-access, as evidence of . . . .

aa evidenced by family hear-
«ay; see Family Hihtory.

by neighborhood-reputation . . .

aee also Legitimacy ; Bastardy
Ul-Cuaa, bouse of; see House
OK Ill-fame.

nUtorata, signature by mark,
whether identifiable ....

as attesting witness 1512
IIln«e«. as evidenced by appear-

»"<»
223, 437

prior and subsequent condition

68

134

137

1605

693

of.

insured's knowledge of, as evi-

denced by declarations . .

symptoms, as indicating cause
of

witness'

225, 437

266

437
experience in, as

qualifying him 568, (187
as impeaching a witness . . 934, 1006
as excusing absence of attest-

ing witness 1315
of deponent nofj
of dechumnt of facts against

intereat 1459
of maker of regular entries . . 1521
of witness summoned .... 2205

as excusing lack of cross-ex-

amination 1390
expressions of suffering in . . . 17I8
privilege for communications

to physician 2380
see also Physician; Poison

;

IIealth.
Imbeella ; see Idiot.

ImnaterlaUty of evidence,

cured by oUier immaterial
evidence 15

see also iRnKi.KVAxcY.
Impeaching one's own instru-

ment, forbidden 509
Impeachment of a Witncaa

general principles 87.'>-881

pertom impeachable 884-918
hearsay witnesses (dying

8879
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tapMehmmtef•WitiMM («m«W)
dMlwMt, sttostiog-wit-

"•"••*«») 884-888,

1448, lfll4
MClued M witneM .... 8^M92
impeMhing u impeaohiog
witn«M

gg^
one'f own witnem .... 806-018
gaural principles .... 806-800
by norml eharaoter .... 000
by bias, interest, or oor-

™P*'on 001
by prior self-contradiction
t^ contradiction with
other witnesses . .

who is one's own witness
necessary witness . . .

using opponent's deposi-
tion

book of rsgnlar entries by
clerk or party ....

«pert witness and scientific

books
Moral ehaneler in general
gnwral principles . . ,

kind of character . . .

time of character . . .

place of character . . .

MMnity, etc

902-006

907,008
009-918

917, 918

013

1531, 1557

. . 1700
. 020-040

• 020,021

. 022-026

027-020

080
. 931-036

?n»n.>ty
082

intoxication ggg
^»««». "ge, etc ; 984
nligious beUef 935
"*? 086

tstptnenet noa

hiai, inttrt$t, and corruption,

modes of evidencing . . 948-060
general principles 94,3
MMs-ezamination 944
demeanor as evidence .... 046
Hat from circumstances and

conduct 048-030
details of a quarrel .... 061,052
preliminary inqniry to wit-

ness 933
opinion as to another's bias . . 1063
eorruption 956-064
willingneaa or oifer to swear

^y 057,068
confession of false testimony . . 959
•ttsBipt at subornation . . 060, 062
receipt of money ggi
mndry corrupt conduct ... 068
{Hvliminary inqniry to wit-

.•"*•, 064
tnttrett, in civil eases .... ana

lapMohmeat ofa WltBMW (eonfd).
interest, in criminal cases . . 067 068
rewards, employment, etc. . . 909

moral ekaraeler, evidenced by
misconduct 077-088

general principles .... 977 979
extrinsic tastimooy '

979
record of conviction . . . 98O 1270
cross-examination .... 081^88
privilege against disgracing
answers g^

rumors, on croa»«xamina-
tion

ggg
byrepuUtion 1608-1621
by personal opinion 1980
belief en oath 2935

itill, numory, knowledge, as
tested on cross-examination . 090-906
expert to handwriting .... 20I6

eontradietum by other teUneuet 1000-1016
collateral matters . . . iooo-l007
bias, corruption, skill,

i knowledge, memory .... 10O6
/<^muno 1008-1016
of an explanatory sutement . . 1048

t\ftontradwt»on 1017-1046
general principles ioi7
collateral matters.... 1020-1023
bias, corruption, skill, knowl-

*^. 1022
preuminary warning neces-

.•^ 1026-1080
what IS a self-contradiction 1040-1043
opinion VAX
silence, omission to claim or
•P^. 1042,1048

ocplaining the contradiction . . 1044
patting in the whole . . 1045, 2008
joining issue 1044
showing the writing to the

witness 1260-1268
distinguished from admis-

•'on» 1061
party's admissions; see Ad-

MISSIONS.

testimony before grand jury,
notprivilq[ed 3393

*undrynu)de*

by annoying questions .... 781
by repetition of questions . . . 782

Implied admissions lojo
self-contradictions 1042

Importation, other transactions
as evidence of fraud in .... 341

Impression, as distinguished
I ' from knowledge ggg
8880



984

TmprMaioa (eonimued)
Miafficientforahmnd
witacM .

INDEX OF TOPICS,

l«»nd-writing.

898

• 860,808
• • 2060

2085,2086

MSQllloient In pointof memory . rofi
••opinion testimony

. . . .
' iom

ImprlwnmMt, a. exoniing ab. '

••nceofM«tte.UngwitneM
. . 13,6

of»deponent
{^^

aee alw Comtiotion op Crime
I»fa»l«ibU evidence, «j«t^

fying other inadmiwible eri-
denca

Inoaat, other oifeno^ aaeW-
'

dence of intent or motive
who ia aooompliee in . .

eye-witness of marriage
''•w^petwit evidence; " l„

AOMISSIBILITT
J iRHBi^

VANCT.
employee; aee Empu)te«.
phyaidan

; see Phtsiciajj.
pewons in general ; see Skul ;

Nkoliobmcb.
Znoonalatntoy, as impeaching •

witness
; see Sblf-contradio.

TIOW.

laOtmnoy, of exhibition to juryM ground for exclusion
iBdacMit AaMinit, plaintiffs

character, as mitigating dam-
ages

In«wny. disqualifying a witness
privileged from disclosure

3874

1169

2180

aee also Rapx.
In«*>«it Bxpoanre, other of-

fenoes, as evidence of intent
ZBdwanJtr •gainst self^srimina-

tion

Zndiua, aa witnesses'; '

s^
Hacb.

Zndiotnwat, aa disqualifying a
oo-indiotee

as impeaching a witness

76, 212

860

2281

• • . 680
MO, 080, 982,

lUtrf witnesses indowed on. . iJS
pri»Uege for grounds of . . 0864

for assent of gruid jurors '

InaorMiaent, of 'witoeiwe' ok
" " ^^

the indictment ... ,«»
of bill of eiBhange; see Biu.

" '

OF EXCBANOB.
",**«*•'> parol agreement col-

lateral to instrument .... 2448
aee also Bill of Exchawok."

lBdao«meat to a confession
; see

COWFEBSIOK.
XnanoUv* form of inference ... 30

3881

2680

619
984, 2216,

'-^t, disqualification as a wit-

I

ness , . .

•dmissionsof. ." ...••• ,"*
I dying declarations of . lAiR

I

presumption of incapacity for
' "

crime • . . . o

I»fa«- *»*^Ao«;CHiLi>. °"
Intoranoe, modes of .... go 47«from failui* to produce evi-

'

'
*'*

denoe

J»f«el;.eeBEL.o;oDsB<UBF. "
'^^^

Information, list of witne .sin-

"c«ved by a person; see ' ^
KNOWLRDOE.

InferoMr, privily for commu-
nications by . . ,

"""•"•wnent; see'coprwoHT;
Patekt. '

InherltMO., proof of; see Fam-
ily History.

Injury, repairs after, as evidence
of negligence

•ee also Corporal Iwjory;
Illkbss; Neouoemce;
Hiobway; Machwe;
Frkmibes.

Ink, expert witness
of

identification of dooiiment by
InsooMio*, consciousness of, as

prewimpUonof . . oki?
applied to bigamy . . " ' JSM

of domain, by the homage . . 1875
ofe«4e«t,bythecrown^

. . ?««
<rf title, by the sheriil . . iSft
of pedigree, by the heralds .' ." miof lunacy, by commission . . liri
«rf death, by the coroner . . igij
of popuUtion, by the census .'

.' ibti
J;;^^pe,hutoryof 326^

aee Sanity.
ZnaolTenoy, as evidence of non-

P*yn>ent 89 004
purchaser's knowledge of, evi.
denced by repute 503

to nature

670
9024
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XwMlTwioy (eontimud).

w • motiTe for erima or fnuid . . 892
debtor's admittioni . . . 1081, 1082,

1088
opinion testimony to 1050
prima facie eridenoe of bank-

er's knowledge of ISM
M evidenced by reputation . . . 1821

see also Fracduluit Tbaiiivih.
laapeotion, of memorandum

used to aid recolleotion . . 753, 782
of corporal injury, by jury or

witness 2194,2220,

2285
of document of opponent, as

making it evidence .... 2125
at trial, not privileged . . 2198, 2219,

2284
of chattels or premises, not

privileged 2194,2221,

2264
trial by 2666
of document, premises, chat-

tels, as permissible; see

Rbal Evidence.
of documents, premises, cha^

tels of opponent before trial

;

see Discovert.
Inatructlon to the jury, where a

fact is in part inadmissible . . 18
directing a verdict 2495

Inatromant; see Document.
Znsnranoe

insured's declarations, to show
knowledge of illness 266

as evidence of motive for neg-

ligence 282, 392
a* evidence of bias or interest . 949, 969
other fraudulent acts as evi-

dence of ir.tent 840
proofs of loss in, a* an admis-

sion 1078
as ret getttt 1770
as coroner's official state-

ment 1671
admissions of Insured against

beneficiary 1081
inspection of policy before trial . . 1838
materiality of risk or represent

tations 1046, 1947
privilege for communications

to physician 2389, 2300
application signed by mistake . . 2413
burden of proof of conditions

in policy of 2637
policy in a single document . . . 2432

(contmwii).

[woof of arson beyond reason-

able doubt 2498
presumption of accident, from
death 9610

see also Arson.
Inttmparano*, as evidence of

misconduct 98, 908
as impeaching a witness .... 984
proved by reputation 1621

sea also Intoxication ; Liquob-
•uuNO; NaaLiaBHCB.

Intent, criminal, general theory

of 242,802
other crimes, as evidence of . . 309-867

fo.'gery and counterfeiting . . 300
false pretences 820
possession of stolen goods ... 824
embeszlement 820
fraudulent transfers 833
sundry frauds 840
larceny and kidnapping . . . 846
robbery, burglary, and extor-

tion

arson

rape, abortion, incest, etc. .

homicide and assault . .

miscellaneous offences . .

civil cases

declarations, as hearsay evi-

dence of; see Mkntal Con-
dition, Declarations or.

testifying to one's own intent

testifying to another person's

intent 681,1984
preeumption of, in eriminal

2611

9567

351

864

857

888

887

870

581,1965

jury to determine, in libel . .

of party to a document; see

Parol Evidencr Rcle.
proof of, by parol evidence;

see Parol Evidence Bvlb.
information or notice, as evi-

dence of; see Knowledge.
see also Motive.

£itantion, see Desmn ; Intent;
Motive.

mtaroonn* ; see Bastardy;
Rape; Sedcction; Incest.

Xnteraat

at ditqualifying a witneit

history 878
general principle 576
civil parties 677
survivors 678
accused 570

3882
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9498

9610

340

840

381

8S4

857

808

887

870

9611

9667

676

678

6n
678

670

(cMUbuttdy, ^^
oo-iodieteM "sJJ
tMtimoiiy to ona't own in-

tOTt
ggj

•Uartiiig witoMi of • will . . . S83
toir dirt »«
mode of proTing interest . . 384-687
tim* of int«TMt 5^3
htuband and wife; we Ma«i-
TAL RrLATIOMSBIP.

buibMd or wife ofoodefend-
ant 800

dying declarant 1445« imptaeking a tntneu
one'e own witneM goi
partiee end others in cItU

907

008

aooomplice* and co-indictees .

aoctued

bonds, rewards, employ-
ment, etO ggg

restoring credit by consist-
ent statements 1128« txcwing abtenee of an attest-

ing witness ipig
of a deponent j^qq
of a deceased declarant . . . 1450

Interest, statamMita against
parljf't admiumnt, e AoMis-

8101C8

heariaif exception; see Aoaimst
Intbbut.

Zntwlooiitoiy proceedings, roles
in, distinguished 4

Xntematioiua affairs, privileged
against disclosure 0375

not judicially noticed 2574
Zatarpretatlon

judge's/unction 2556
opinion rule

expert icterfvetation of tech-
nical wordt 1955

location of deed-descriptions . . 1858
h parol evidence; see Parol
EVIDKNCK, RciE D.

Interpreter, qualifications of
testimony to conversation
'** 571,668

proof of former testimony
given through 751

necessity for gn
adequacy of cross-examination

without 1383
admissions of, as agent .... 1077
sworn translation of deposi-

**»"»
1710

3883

786,1809

. 1309

781

86

203

336

286

400

Inttrpretar {eontinued).

most be sworn 1810,1894
form of oath for jjig

Intwrogatton, mode of; sse
Qdbstion; Examination.

Intanrogatory, mode of framing

;

see Question.
to opponent before trial; see
Discovert.

notice of deposition; see Diro-
SITION.

order of topics; see Obdek or
EXA.MINATI0M.

uon-respoiisive answer to . .

sweeping interrogatory . .

Intimidation of witness, as evi-
dence of guilt 273

on crosaexamination, forbid-
den

Intoxioation, as evidence of an
act done

other instances, as evidencing
a common drunkard . .

conduct, as evidence of . .

prior condition, as evidence
of

as disqualifying a witness
qualifications of witness testi-

*y»°«t» 571,880
confession made during .... 341
of a witness, in impeachment . 933, 903,

1006
as shown by appi ice ... . 1154
presumption of incapacity for
crime daring 2514
see also Intemperance; LiqcoR;
LiquoR-SEUiNo ; Nbolioemce.

Invalidating one's own instru-

ment, forbidden 523
Invention, privilege against dis-

closure of 2374
see also Patent ; Trade Secret.

Iirelevanoy of evidence, cured
by offering other irrelevant

evidence ig
distinguished from multifari-

ousness 42
not the subject of privilege . . . 2210

Issoe, facts not in, distinguished
from facts not admissible 3

Issnea, offering former testimony
on the same 138q

of pedigree, to admit family
hearsay 1503

proving character in; see

Cbaracter.
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Ml ; iM Comnonox ovCmmb)
iMPkUOMMUIT.

Joint dtfmdMt, tie. ; im Co-
DanntAMT, kto.

Jevnud; Me Booct of Ac-
oocht; LceisLATiya Joum-
mal; NswePAPiB.

Jodfo to determiM quAlifle*-

tioM of wihi«M 487,487,

687
to detormine admiMibUity of
» eonfeeeion 861

queatione to a witaaaa by a
J««J«« 784

witneM ealled by, may be in-

P«Mh«<J 010,918
daerae in another cause, at

reputation ism
taatimony by a 1805, 1000

priTilage for 8872
mtas of teetimony taken by . . . 1666
oridenoe offered after ehwie

g***" by 1870
power ti> determine pririlege-

el^n> 2271, 2822,

2876
admiiaibility of eridenee . . . 26S0
»«^i«w»ce 2562
reaaonableneea 2S68
nalidona proeeeation .... 2S54
eonatmction of doonnwnti . . . 2666
eriminal intent 2S67
foreign law jsss
nul litl rteerd 2666

may aeek evidence .... 2484, 2660
may not oaepriTate knowledge . . 2660
may take Judicial notice; aee
Judicial Noticb.
eee alao Judicial Diacamox

;

Maomthatb.
'udfmMitof conviction ofcrime,

ae affecting a witneas; eee

CoRvicTioir OF CaiMa.
offer to oonfeee, aa an admia-

•««> 1061
theory of condnciTeneM .... 1847
of oonviotion of crime, used
agaiut acoesaory 1880

heriff's tedtal of contente . . . 1664
proTing the whole 2110

aee also Judicial Rkcobd.
Jadloial Adaalaaion, as affecting

inference from failure to

produce OTidence 201

2602

2608

2604

2606

1684

1708

•••4

(ceiiiAMMf).

diatingnished from other ad-
»«»*opt 1067,2688,

2660
of eontonU of a doeument . . . 1267
of exeontion of a document . 2182,9606
eSaot aa conolusiTa upon the

pufy making 2600
awlaaiTa of evidence by the
party benaflting 2601

validi^ aa a waiver of nnoonsti-

tntionality or other il^fality
effect on subsequent trials

A>rm and tenor of the admia-
aion ; who is autboriaed .

toatimony of an abeent witness,

admitted to avoid a cootinu-
anoa

jTudloial DmWob
report of, mode of proof . .

by official printed copy . .

by private printed copy .

' Judicially noticed 2670
Jodloial Siaoration, scope of . . . 16
mling upon objeotiona 18
admitting experimente, eto. ... 444
determining a witnees' quali-
fio^OM 406, 607,

„ .
861,660

allowing leading questions . . 770^776
admitting a confession 862
controlling the scope of eroea-

•zamination 044, 08S
aeareh for a loat document . . . 1104
admitting testimony after the
proper time 1867

limiting the number of wit-•^ 1006
relieving from atipulation . . . 26M

'

Jndtoial Hotlca
general theoiy 3505.
anomalons meanings 2568
node of proceeding . . . . 2367-2660
specific facto noticed

domestic and foreign Uw . 2672,2678
international affairs; seal of

8t*t« 2674
official and Judicial seala . 2161-2160
boundaries, capitals, coun-

ti».«tc 2676
official authorityand idenUty . . 2676
elections, census, eto 2677
officers and rules of court . . . 2678
Judicial proceedings 2670
commerce, industry, history,

science, eto 3580



INDEX OF TOPICa

S5W
36M

36M

36M

'aioial WotiM (een/iMMcn,
tinea, dittMOM

jggj
neMing of wordi ... ' mm

ladtotal SMwra. what oouti. "

*»»»
34S0

origiul admiMibU inttead of

•*»PT iiaa
euatody prMuniM genuinensH . . uss
orivinal nwd not be produced 1215. m»
«!</*/ rMord, perjury . . 1216,2563
*>«*•*•

J217
«»l>y o', preferred to reoolleo-

^^L" 12«7,12M
oertifiedcopy

jg^g
copy of a copy jo,.

•«ledatteatationofoopy ... 2163
oondoaiTa proof of the faeta

*^J»''«*» 1346.1347.

of eontenta of loat doeument
re-eatabliahed .... i276, 1347

1660. 1681
•Mwer in obanoery; aee
AMawca.

prorable by omtified copy . igai
byinapeotion

jjggg
whole muat be proved . . . oilO 2116Jw»t aa eridence of oath taken

'
.

'

ia76
aee alao Certificatb or Oath;
Public Docomext; Notabv.

Jnitodiotloii, oonTiction of orime
in another; aee Conviction
or Crimi.

•baenoe from, aa
death . . .

• 1803
• 1808

1162-1168

lOlS

1010

1800

preiaming

2631
doottment out of ... '

jq,,
atteating witness out of . . .

'.

aabpoena to witneaa out of .

'my, frand in packing, evidence
of intent

determination of witness' qual-
'*"**'«>'»

497.687,

1312

2207

367

'wy (eonlinuett).

view by, evidenea not to be
noeivedat

defendant's presenoe at

.

general mlea for ... '

evidence not to b^ olTerad to,
•fter retirement . . laan

•fter verdict ... 'in?
doonmenta taken to jniy-room ' '

juror may be witness .

must be sworn
shying specimens of writing

privilege for oomnmnicaUons '
***"

•^tw^n -^
sufflcient evidence for ..." mm
Tdt'*'!?*'"""- • •

2M8.2662
to construe documents . okm
to determine intent . . " ' ^

negligence .' ' 28M
wasonablenesa '

26M
admissibility of evidence 861, 1461,

right to use general knowledge . 2670
McalsoBRiBBRT; Grand Jvhy;

JVDOC.
Juatio. of tha r,,e% docket

of, original required . .

certified copy allowed .

seal not presumed genuine
examination of accused or wit-

ness; see EXAMINATIOM.
record conclusive . . <um
office judiciaUy noticed .

.' " " ^
see alao PcBtio OrricRR ; JrooV

1216, 1217
• 1681
• • 2104

of recollection
1187

754,763

memorandum
shown to

determination of admissibility
of confession gg,

of dying declaration ..... 1451
withdrawal during argumenta

of admissibility
g^j jg^g

improper aampling of liquor by . . '1159
rerdict admitted as repuution.

in another cause ..... 1593
not to be impeached by juror .

'.

2348
otea of former testimony
*"^ "V 1669

Kidnapping, other offences as
evidence of intent j^n

Kin» testimony of, admitted
without calling .... 1334 jgw*

without being sworn . . . .
'
1826

privilege of
'

'oa^oaTQ
Knlf*; see Weapon.

<«88-2372

Xttcrwladge, or BaUef
Circuiulancu or Reputation a$

evidence 0/
of accused, as to deceased's
»gg»«ion 3^

of employer, as to employee's
incompetence

g^j
of owner, as to animal's

/«• 261
ofowner, as to defect of place
or machine ggn
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357

SaswMn or Bdtef (emulmmn.
of poiehaMT, m to mUWs

•iwolTtncy „„
<rf powMwr, M to utoUn

« oMditor or dobtor, m to
Pwtnerihlp g^

of nuker of wpriwntUioM.
«tofU.lty . . T^ OM

of UqooMriWr, a, to bnw'i '

oondiUon ....
of pnweeator or arrMter, m

to probable eaiiM . .

of ttttncr, as to formd
PV»

of poHMwr, aa to oontanU
of anndry penona . .

information or reputetion, as
ret gtita

Conduct, at tvidmet of
of anndry facto known or

belleTed
266.267

of oouaoionaaeM of guilt . . 278-291
of oousciouaneas of innocence . . 298

prima faeit evidence defined by
•t»tute

'

j3j^j
Deelaratioru, at evidence of; lee
Mkntal Co.nditiom, Dbc-
I.ARATI0II8 or

Other crime: evidence of
general theoiy ««.

aundiy Crimea (foigety, enl-
bezclement, etc.) .... 309.867

3M

2S9

260

261

1789

Tettimonjf to a ttirj penon't
Quali/icntiont ofa witneit at to ;
aee WiTNBaa. I. Qualijtea-
Honi.

Iwtpeachment ofa witneti at toy
aee Impcachmimt.

I*nd, worda doring poaseision
or entry, aa ret getlte .

public diriaiona of, judicially
noticed

"

POMeasion ot, as evidenced in
varioua ways; see Possks-
eioN.

oontracto or customa concern-
ing; see CoNTBACTa; Ci-s-
TOM.

declarations or repuf«tion
about boundariea of; aee
BoCHOABIXa.

661

1777, 1778

2575

(einimtitd).

P^tiaa' admiaaioiia cl titia tei
•• Aowaaioira.

taatimony to nUae of: aaa
Valc«.

I—ii^-'i**/""'"' *•««"«••
MM-traat of govaramant

; aaa
D*Ko; LAHD-Ovvioa.

Ludlofd, toiiMit diapating titlo

1471

II

3886

L«idwurk;aaaBou»DA«iM." '

MBd-oOea, producing original
ofdocnmentoin . . . .oj.

oondualvenesa of rulings <rf .

' "

lair
raoorda of, in general . . . .

"

imo
regiater of, to prove a dead's '

execution ... ,„-
certificates of. . . .

."
'

iflri i„l
r^portooftiU. .... ^*'}2Ia
•nn^oyof

18M
copy of whole required . . .

' JWB
**«»fn«fO; see Immunnmu;
I.VTEMBKTATIOX.

t-P^ Pf TliM, M preauujog
loaa of document um

aa preauming payment . .
." '

ofilT
I«»«»y. posaaiaion of atolan "

goods aa evtdenoe of . . 159. Ofiia
poaaeasion of money, as evi-
denceof ,g.

other Crimea aa evidence of fa.
' *

«no«»efor j' J^
evidenre of identity of gooda . 41aowner a complaint after . . ma
accused's ezpUnations after 1143
notice to produce original docu-
ment in

J2JJ.
proof of, without producing
document stolen

j24»
words accompanying the tak-

ing, aa ru ^ste .... 1777 1781
testimony of owner to non-

'

""""•"t
9060

presumption from poesession
ofgoods „.,

Latent Ambiguity in a docu- '

,
"o*"'

2472
Law, distinguished from fact . . 1 2540

foreign atatute proved with-
'

out copy ™
^r^P^ 504,690.

prtma/aete evidence of, under
«*»*""«

1854
proved by official printed copy . . 1084
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1471

• 198S
• 1847

1060

• lOfil

4, 1678

. 1878

. 18W
9100

iioe

2617

by prirato prbtodprovwl

.
""py ...

bjrtTMtiMt . . . .

PNMunpUooof . . . .

Judietallj notioMl . . .

Judfft or Jury to dcteraiiie

. 1708
• • 1807

3401
aB72, 2678
3640,3668,

2660

»»IW Bwrriag* prMumtd, to
""^ ....

26

• 770,778

. . 771
• . 778
• . 773
• 016

1890-1700

X*Wi, oonffiet of; mo Comfuot
or Lawi.

Lswnit; im LiTiOATioir.
I<Mdiaff Q«MMOM
•Uow»bl« only in diioretlon .

kind* of qoMtiom that w«
leading

•xoapttona to tba rule .

on croH-esamioaUon
. .

Impeaahing oM't own witoMa
Lawaod T^Mtlaw, uawl in evi-

denoe

X«M«, eoun« of bniinMs a« avi-
dencing (ernu of 04, 873

377
aneiant, to ahow Minin ... 157
production wquind, in prov-

Ing tenancy jg^
•aaalaoDEBD; PoaangiioM.

Magar, at a book of regular

, •»V1"*
•

1548, 1658
I*f*toa, admiMioni of . . . josi
huffalaUr* Jonmal, whether

original'a production is re-
Viind

J210
wbathar receivable to over-
throw enrolment of aUtate . . I860

admiaaible to prove facts re-
corded

Jjgg
provable by printed copy .... 1884
judicially noticed 2577

IiH'*l«tiira, power of, to alter
rules of evidence 7 2353

power to oompel answer from
witness.

2105,2252
privilege of member of .... 2375
eealsoSTATDTB; LaoisLATiva Jodr-

KAI.; ConaTITOTIOHALRotM.
LagltUnaoy

birth during marriage, as evi-
dence of

reMmblance of child, as evi-
dence of

as evidenced by parents' con-
duct

by parents' stotements; see
Pamilt Hibtokt.

by reputation
jQQg

prssamption of 2^27— also BASTAKnr
; iLiaoiTiiiACY

}

Mairiaob.
«H»k of a witness' axamina-

won
7ggoU hypothetical question . . ma

oecUratioiia

164

166

269

. .
of, made

dunng posseuion 1773
•ae also Lkasb.

I*ttor, delivery of, as evidenced

*K.^Z
""*""*

88
third paraon'a, as evidence of
•«ity

238
reoaipt of, as qualifying a wit-

ness to handwriting.... 700
failure to reply to, as an admis-

sion j^j
of husband or wife, siiowing

feelings jy™
putting in other letters in
•"''" 21W, 2120

rwwived by mail in reply, m
8««««ine

2158
•ee also Docdmrwt.

Mttar-praaa copies, as origi-
"»J«

1284I** fori, rule of evidence in,
applicable ,

UaWaty, facts of civil liability

'

as privileged
2238

of criminal liability 2260
ZdlMl; see DcrAMATioH.
Lloanao to seU liquor, aa evi-

dence of sale 288
refusal to produce, as evidence

of non-possession 201
to practise medicine, aa quali-

fying a witness ggg
to marry

j see Marriaok.
Ida; see Falsehood

; Pbr.ii'rt.
Men, privilege for documents

held under 2011
Ufa, presumption of continu-

ance of 2531
of survivorship 2582

Ufa loaoranoe ; see Insdramce.
Life Table, used in evidence . . . 1698

judicially noticed 2586
IJght, distance or quality of, at
shown by instances 48q

Zamitattona ; see Statctb of
Limitatio.ns.

8887
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487

489

UW

1S8

ot Mrriy; m* Bovkda-
mm; SvaviT.

Uqaot, atNt of, w imiioBtiag
utan

wmpk qI, u indietU^ Mto^
iaprop*^ wad aa Mmpl* bv
Joron

MlUng to • minor j m* Ao«.
iMMiliig of torma, JadiolallT

n«>»«o«l
9S83

at* aiao Imtoxicatiom
; Li^voa-

BLLIHO.
Z^VMr-adUoc, poMeMion of

Uqaor, aa fTidaoM of . .

ottMr aalai aa avidaiioa of eom-
monaalling ggg

aa aridanoed bjr lioanaa or t*s-
paymant

^BS
to minor or intamparsta, ari-
danoa of lcnowla<^ of . . . 937

oihar aalea, aa avidanea of
intant gg»

other keeping, aa aridanoa of
'

oontinuoua keeping 889
burden of proof of licenaa for . . 2012
privilaga not to prodooa lioenaa

,
/"' • • 8876

uuerenea from /afntal to pro-
«''«*•, aoi

ptaanmption from poaaeMion
•>'"<1<*', 2618
aeealaolRToxiCATioN; Li<)(;or.

Zdat of witneaaea before trial . . . I8i50
Xdtlgatloii, fact of, aa biaaaing a

witnaia
j^p

pisadinga in other, aa admia-

^^•, • • 1066-1067
nwl of, in pedigree haarwiy . . . 1508

IiOMi, worda acoompanying, aa
rttgftm

1777
fact of, abown by poMaiaion of

,
^'"'•y 80,224

lack of money, aa eWdenee of
motive for ggn
aae alao Contract; Crboitoh;

Patmkwt.
iMoomotiTa;
Sparks; Spbeo.

liOg, marica on, aa evidence of
owBerahip

160, 2152
wgiiter of 1J47

Log-book of abip, aa a book of
regnlar entriea 1523

aa an official regiater ..... i(m
X«tleal theory of relevant 30

»ee Machinc
;

**" •* • A««M»t( lea 0mm-
MAL OocvMMrr.

el • abip, aa ofidaMad by iMk
"*—*» IMi un

•••'•••*. pwaumptton of , , . uajol to ttanaa from proof of
ioaaof^aeiiedaed hm

'••••T. other aeta aa aridanaa
blatant

gg^
iMMOjr, inqniaition of ....', mi

»»• alao Lvkatio; Samtt.
tuHMe, knowledge of parebaaar

'rom, aa oridanoad by i*-

^ P»«« 268
diaqnalifleation of opponent aa

witneaa
g^g

admiaaionaof .....' lOQg
«»ipmAtj to take the oath . . .' 1828

to baa witneaa 493
Mo alao Samitt.

962

388

arideneing ownar'a
knowledge of danger of . .

>*paira of, a« evidenoe of neg-
ligenoa

eonditlon at another tine or
plaoe, aa eridance- 417

other inataaoaa of operation, as
avidenoe of condition of . . 451

aimilar injariea, aa evidenoe of
defect in 4gg

similar preoautiona, aa evi-
dence of safety of 491

negligence preaamed from ac-
cident at 2600
iM also Emplotrr ; Niouoauca.

''Ciatnto,'Oonfeaaion made to . 842-863
axaminatkm of accused or wit-

ness; sae EzAMiMATioN.
sae also Pcbuc OrricBR.

MnMyiiig-loaa, uaed by wit-
neseorjury

786,1169
lUO, conrae of, as evidence of an

addreased latter'a delivery . . gs
of a rq>Iy.Iatter'a gannine-

. °«r • 2158, 3510
nrnad in, other aeta aa evi-
dencing intent 841

proof of lose of kttera sent
••y 1201,1203

Maker, parol agreement collat-
eral to inatrument 2448
•ee alao Bill or Exchaiior ; Notb.
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M atidHMMl bj M ••.
tiiiH'i MirMrtt

M mridauMd by othtr UMulu,

IIM

M7
1071

958

97S
loss

ia99

489

909

988

487

401

408

401

9008

M arklMMd by boMito Mprw
•ioMotMadaot ....

M iaipMMbiiig • witBMM; aw
But.

pnMaptkm of, In eriminal

106

880

9011M alM Mauoious Mitonitr ; Ma-
uotoui Prmkovtiom ; Ihtbkt

;

MOTIVI.

MlMhM;«Tid«ne«of
Intent in 347MiUc4owi yrofeuUou, ebw-
Mtwr of plaioUir m mitigat-
iBgdMUfw 7s,ao8

•wnoe of proMoutor't be-
»W 900

oondnot M (bowing malice ... 880
formtr tettimony in i4ig
teiUiaonjr bofon grand jury,

not pririlogwl 2363
burden of proof in 3530
Jodg* or Jury to daterniine

probabla oauM 2004
Malpraotio*, charaotcr of dt-

fradant in
ffj

otbar penoni' conduct, aa
standard of care, etc 401

party's skill prorsd by rspnta-

,.***". 1821
by particular instencss of ite

•»roi»e 2og
by oidnion jgg^

privilege for eommunications
(opbysieian 2380,9389
see also Nkoliouick ; AaonTioM

;

HoMICIDI.
Map, need to illustrate tetti>

"ony 790
as an otBeial aarrey igflj
as a declaration of boundary . . 1570
as reputetion of boundary . . . 1502

see abo IJocndariss ; SuRVir.
MaTltal Xalatioashlp

I. Ditqyali/eotion of hutband
or wife at tmlntufor the other

bistory and general principle . 600-604
wbo is excluded goo
on whoee bebalf excluded . . 006-610
•xoeptions to the rule .... 612-617
atatntory abolition 619,630
impeaebment of witness by . . . 949
bastardizing tbe issue ooeg
VOL. IV.—4(

9988

9984,9380

. 9388

. 9987

9338

3689

••rtfcU aalaUoMMp (eomimmU).
II. Pritiltfi nol to b* wUhtm
fainM the athtr

biatory and policy .... 9997,9998
panmoar, bigamist, diipuled

•"*H« 3380,9381
•gent's admiasiona ....
prodaetion of dooumeato . .

what teatimony ia protithited

buaband or wife not a
Pwtjr

eo-indietee, eoKl«fendsnt .

paraoD deoeaaed or divoreed
exeeptiona by neeeaaity . . __
bystetuU 40

whoee is the privilege 3341
waiver 234g
fnfeienoe from claiming it . . . 3340
statutory abolition 2340
III. Prhittgefor eonununicatione
biatory and policy .... 2333, 3338
(tetutei '

2334
acope of the privilege . . . 2330-3338
third peraons 2389
who may clnini ; waiver .... 3340
death and divorce 334^
•ae alao Hisbano ; Wiri:; Mar-
RIAOR

; DiVORCR ; Lecitimact.
Mark, illiterato'a aignature by;

aee Iluterate.
on loga, aa evidence igo

reguterof 1347
Market Heporte, admiasible in

evidence
yjQ^

Market TalM; aee Vaicb.
lUrkaman; aee Illitrratr.
Mnrrlage, breach of promise of;

see Breach or Promise.
birth during, as evidence of

legitimacy 134
prior coverture, an evidence . . . 382
certificate of, as evidence . . 968, 1640
habit and repute, as evidence . 368, 3083
reputation, aa evidence . . 1602, 2088
utterances of (he parties aa reji

9"l<f 1770
proof of marriage in fact .... 2089

admissions 2O8O
regiater of, as evidence; aee
Register or Mahriaoe,
fiiRTH, and Dratb.

contracted in jest. 2414
statement concerning, as bear-

aay; aee Family Histort.
presumption of consent .... 2S00

of capacity 2306
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Uli
ofaomton . T^^
oftdNiit,

. . . .
^

• •

Si2
kMtaMi or wife |»irll,,rt
>yi Ma MaMTAL RtLA-
Ttomair.

••• Mamtal Buatiox-».
•" •!«> roaUON Uw, LtOITIHACTI

UOMAIIB; Win.
;m«BIaiiital

HUATIOMMIP
; Wirii Ba*.

tabot; llAmaiAOB.

SCiroouiAtTM; CArTAIN.
•••*«»««jr. diitiiignktMd from
•dmlMibiUty . . ,

«*^kMi, Mowtolnwi byIn^
'

•wn
1102

1
••• iMTUniKTATION.

of Mtion, M cridmiM ofM MtaoM
jjMMawM, faiw, othw aeta cri-

daiMiof intent ... -.,
"•j«»o«I BeelH. u.ed in .rt.

Madioal Ifattan, wituM*' n-
!>•»••»«• or knowladg* u
qulifying liim ^99 687•*»bo PaniciAii ; Expert mnu*:

OnMtON RUL«."••^ *»Mtm«it; Me Mai..
nACTICK; PRTMCIAlf ; SKitt.

MnioraaduB to aid noollee-
yoB

; M* Rbooukction.
oil, modM of nfrealiiBg or

aiding; tM Rrcollcctioit.
diaerediting a wiUtcM i^ hia

kia lack of ; aaa Impiacb.
MCMT.

»«>tal CapwHty
. (M Sakitt; Wiu-
Imital Conditioii

ae«8A»iTr; Iktewt; Mauck;
MoTiva; KNowLBooa.

Mantal Coaditioa, Daolan-
tiona of

Moeption to tlie Hea»ay rule . . 1714
Pain and Suffering

to a pliyiieian or layman . . . 1719
before litigation

1721
paat events

''
j^jg

Dttign, Intent, Motive, etc.

daaign or plan to act .... 1705

17U

talatrt is doi^ ... ijSS

oUworwaaon
. fS

^js"^.**^.***. : : 1^
"Pwioa and belief

i^,,

rwrtir*
'*"^ ' ***^'°'"* • • "«

M»ta taataBieutary aUla.
"Mnta of intent

paat>taatMn«ntary

manto of eontente, ate. . . . ]7»
intent to NToka iy„
iiBdtM iniiMMa or fraud . . 1738
intelligeooeorianiti 17M, 17«amttui

jyg^
•walaoKirowtatwBj Imtbiiti

^ M^'-'ct; MoTiyic; Samitt.
MtoroaooiM, u«ed by witneaa or

MMwua aa a witneaa; aaa Ex-
nut WiTMsaa

; Opinion Ron.
wltwy raoorda, aa evidene* .

PriTilaga againat diwdoaaie of
IMl

aee Uacminr
j SpAMa.

Mtaa; lee Paamaaa.

Win

VtoBlpetuttery; tee
AMBAaaAooa.

8800

o# XaUgioai aaa
PaiBaT.

• CmLo; I.iquoB-
•BLUNO; AflB.

Mbmtaa of elerk of court; see
JCDICIAl Rbcobd.

•^•«<M«; aea Abortion;
rKRaoMAL Injcbt.

UMondaot of a Jnror . . . mu
aCtetaka, proof of, by parol .vi.

'
' ^

denoe; aee Panot Evi.
DBNCB RlLB.

by circumitontial eridenoe;
•ee Intbnt.

aoatraaa
; lee Pabamoub.

Mob, Tiolence by, other aete aa
evidencing intent ....

Modal, uied to illuitrate testi-
mony

Monay, poaseaeion of, aa eri-
dence of k>an or pay-
"»•"'

80 994
a« evidence of larceny . . . .

'
I64

lack of, aa evidence of motive . 803
evidence of counterfeiting; aea
COUNTKBPBITIMO.

847,1700

700
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4M,600
. B84

. 1«M

taaUmoajr to |«nntnMMM of i

1^ P*r«« MomtT i IIano.
WRITIMIt.

fNcipt of.M impeMhieg • wit>
"•" ; *m CoRaurTioa.

payiMnt of, mod* of proring
iM Pavmknt.

M* alto Vali'b.
MMPklM, UM of, M ditqtuJif*.

ing • witnoM
M ImpMNUng • witneM .

Mortality VkMo, uawl in tri-
done*

Jadieialtj notiee«i ....
•••rtgago, other trantactioni aa

•Tldanop of d«btor'ii intent;
aaa Fraod, FaAVouLaiiT
TKAnarkaa, FAiat Rbp«k.
aCKTATIOHa.

agrMmant to bold daed aa,
ahown by parol ^W

admiaaion* of mortgagor or
mortgage*

prodaetion of original; aa*
Orioihai. Docvmknt.

aM alao Daao; Salb.
MotlMr, iteteuMDla of, to avi-

deno* padigrca; aea Fam-
ILT IllSTOMr.

inaanity of, aa avidanea ....
taatimooy to baaUrdjr .....

aw) alao Lboitimact; UAaTARDv

10S9, mo

983

9003

9408

9409

890

891

899

303

394

malioa ta d*faaMtio« . . .

«. Sumdrin
third paraoii'a moti?*, to *?i.

daiioa acruMd'n limooeDO* .

tMUfying to amxbar ptraoB'a
motWa . . . V . .

to on*'* own mtitWa . . .

pwof by opinion tantimony .

by daeUrationa ; laa Mbb.
TAL COHDITION, DkCLA-
RATioBa or.

by ra|«itatlon or inform*,
tion

; iac KnowLBOOB.
MvlUpta admiMlbility . . . .

Mulelpm OerperatlMi: aa*
COBMRATIOM

i PdbUC DoC-
VMBNT.

ordiuane* or ohartar of, Judi-
dally iiotioad

Mardar; *« Homioior.
Mvtiial atiatalM, under pvol

aridenca rul*

dear proof of

141

661

S81

1069

II

am

9417

9486

Motton, for a nonauit or vardlot
to azclnda all aridene* . .

to produce doeumento, on trial

;

aae Orioinal Doccmknt.
before trial; lae Oucovkry.

ae* alao Objcctiom.
•ottTt, in graaral, aa arldanc*
,'''•»•«» 117-110
J. CtreumMane*$ crtating a

malivt

general principle ggg
motive for murder . . . ,

motive for other acta and
Crimea

pecuniary circnmaUiicea aa a
motive

legal liability aa a motive
9. Conduct exhibiting n molivt
in general

8. Prior and lubiequenl motive

•»^'';*y
; 896, 397

•exual paaaion 89g-402

3801

VaoM, aa evidence of identity .

na* of falae, aa evidence of
guilt

teatimony to knowledge of .

identity of, aa railing pre-
sumption

HatlonaUty, aa avidencMi by
corporal traita ....

•a diaqualifying a witneaa .

H«T«1 regiater, a* evidence
WooMMlty, opinion teatimony to ,

ir«gatiT« inatancam m evidenc-
ing cauae or condition . . ,

obKervation, aa ahowing that a
thing did not occur . . . .

ir*gUg«io*, character for, to
evidence an act

character for, aa in iisue . .

habit of. aa evidence . . . ,

particular acta, as ev= ee of
character

employee'a aoU and repute,
aa evidencing eniptoyer's
knowledge

other instance* as evidence of
habit of

other spark^missioijs, as cvi-

970, 418

976
. 607

9S90

. 167

518

lUl
1060

. 448

664

66

80

03,97

109,208

948, 2S0

876
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ua

I (emttmuti).
denoe of % dafaotira looomo-
tiTe

oUier penoDs' oondaet, u mi-
draeiug • standard 401

eonaUtntioiuUity of ctatota
making Uabla without
negligenoa 1354

making primafaeU aridenoa
ofnegliganca X354

proved by opinion aridanoa
of conduct 1949
of character 1934

preiutnption of 2507-2510
judge or jury to determine . . . 2562
jury may use general knowl-

edge to determine 2670
aee also Rkpairs.

Kagotiabla Inatnunant ; aaa
B1I.L OF EXCHAMOB ; No« J

Patmeitt.
Hagro ; see Racb.
Hawapapar, notice in, as evi-

dancing knowledge 266
quoutions of prices, as ari-
denea of value .... 710 1704

affidavit of publioation of
notice in YIVH

oomraunicationa to, not privi-
leged 2286

see also Printrd Mattbb.
Haw trial, motion for, as con-

firming an exception .... 20
error of ruling aa ground for . . 21
validity on, of former judicial

admission 2603
Ni^t, evidence of power of

viaion at 4^0
IToiaa ; see Sound.
Non-aooata, as evidence of ille-

gitimacy 187
parent's testimony to 2063

see also BAaTARor.
Hooanit, motion for a 2485
Hotary, using an entry to aid

recollection ; see Rbcou.ro-
TlOIf.

record of protest, producing
the original of 1240

whether conclusive 1352
tegular entries of transactiona

by
;
see Rkoular Entribs.

personal knowledge required . . 1635
certificate of protest I875

of deed-acknowledgment . . . 1676
seal presumed genuine .... 2165

S106

9616

2443-2446

*«*"»y (eaartiaarf).

powar to compel teatimony .

see also Pvbuc OvrtoBa.
Wota, yrnmlaaafy, forgery of;

aaa Forobrt.
paymant of ; aae Patmbnt.
agent's anthori^ to make ; aea
AOBKCY.

impeaching one's own . . .

preaumpti'tn of title from poa-
session of

of payment 2617,2618
admiasiona of assignor, in-

dorsar, etc jQg4
production of original; sea
Urioinal Docdmrnt.

indorsement on, as statement
againat intereat .... ueo, 1466

protest of, as evidence 1675
signed by mistake 2415
delivery in escrow, shown by
,P^' 2409, 2420

collateral agreement, shown by
parol

Mota or memorandum, of teati-

mony; aee Former Tbbti-
Moinr.

of a transaction, used to aid
recollection ; see Rbcoixbo
TICK.

Hotioa (a state of mind) ; tea
Knowledob.

Votloa (a communication)
to produce a document
as permitting use of copy

notice to opponent 1203
when not necessary 12O8
when sufflcient .... 1204-1206
exceptions to the rule .... 1207
procedure of giving notice . , 12O8
notice to third person .... 1212

aa compelling opponent's pro-
duction of original 2210

as obtaining discovery before
*^»1 1868

to/x UabilUyfor duhonor of hUl,

evidenced by mailing .... 95
to fait, aa an admission of ten-

•fwiy lora
notice to produce a 1206

to toJct deporition 1378
tundriei

publication of, proved by affi-

davit

S802

giving of, as ru gettte .

Xovation, shown by parol

. . 1710

1770, 1780

. . 2441
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1084

K«iMnM, provable by other in-

tanoee 451
provable by reputation .... 1020

Vol Ttol Reeord, original re-

quired in 1218
tried by inipection 25S0

Vambar of witnestea ; lee Wit-
MK8SU, VII.

iriiiioap«tlT« Will, proved by
two witneesei 20fiO

Knna, aa a witneai ; lee £zpkbt
Witjiim; Opimiom Ruu.

Oath
1. Al Common Law
iii*tOTj 1815
theoiy 1810
kind of belief ]8i7
form of oath .... igig
time of adminittration ai. '>f

objection 1810
capacity

mode of ascertaining .... 1830
infants 1822
lonatics, idiots I821
distinguished from testimo>

nial capacity 1823
persons subjected to

interpreters, peers, etc 1824
whether a witness merely
sworn is impeachable .... 1893

2. Undtr StahritM

abolition or dispensation .... 1827
form, capacity, proof, etc. . . . 1829
3. Stuulriet

history of, in parties' disqual-

ification 575
confession made on examina-

tion under 842
statement out of court under

oatb, excluded .... 1.362, 1364
belief on, by witness to chai^

•cter 1986
Objaotion to evidence, time and

form of 18
to witness' qualifications . . 486, MO
by party, claiming privilege for

witness 2196, 2270
renewal of, at close of case . . . 2496

ObUflor impeaching his own ob-

ligation fi29

admissions of co4>bligDr .... 1077
Obaoaaltj of pictures, st'^ndard

of 4S1

17

1800

1061

Obaoaaity (eonlinued).

proof of 7QJ
Offenoa; see Crimb.
OSsndar, habitual; see Habit-
ual Criminal; Common Op-
FBMDER.

OSsr of evidence, form and tenor
improper statements of coun-

sel in

to compromise, as an adniiasiou

Oflke
production of original ap-
pointment to 1228

presumption of title to . . 2168, 2934
of duty performed in 2S34

Oaoa Coiqr; see CBRTiriED
Copy.

Ofloar, public; see Pcrlic Of-
FIC IH.

of a corporation, testifying on
the faith of records 006

see also Corporation.
Oflloial; see Public Oppicrb.
Oflotal Oasatta, as evidence of
••«'» 1684

Offloial Record ; see Public
Recobd.

Omiaaioii, to speak or claim, as
a selfM»ntradiction 1042

aa an admission 1073
of child by testator intention-

»"y 2475
Opinion

of value, as based on other
•ales 488

stating the grounds of, by an
expert Ml

knowledge, as distinguished

from 868
as sufficient in point of memory . . 728
hypothetical question ; see

IIvpothbtical Qdkstion.
as evidence of handwriting; sea
Handwriting.

impeachment by inconsistent . . 1041
statements of political views . . . 1732
religious, privilege for 2214
political, privilege for 2216
judicial; see Judicial Ubci

810N.

see also Kxprrt Tkhtimont;
Opinion Rim.b.

Opinion Rola
distinguiiihed from rultj for ex-

pert qualifications 667
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INDEX OP TOPICa

Oliliilea Koto (eoiuinu4d).

^^ 1W7
"*^ ; 1018-1M8
pnotiealtMU 1828-1927
hypothetical quMtion* . . , e7S-481
rule appiitd to tpt^fie topiei

'"••""y
1938-1B38

T«lue and damagei .... 1940-1944
iniurance rUk 1946-1947
care, eafety, prudence, duty,

•kill, or propriety of human
condact or a place, machine,
orapparatua 1949-1951

law
foreign law

m.-,:)

*»d«."«»ge 1B5J I

technical words in docn-
menti jgjj

fecation of deed^eaeriptiona . . 1956
eontenta of a kwt document . . 1937
taetator's or grantor's ca-

pacity 1958
accused's capacity 1959
•olvency ujj,
poaaession, ownership, neces-

sity, authority, etc i960
state of mind

intent, motive, purpose, in

K*"*™! 1963
another person's intention . . 1964
one's own intention . . . 1966, 1966
intent in dedication, voting,

•*« 1967
meaning of a conversation.

etc. 1969
impression or understanding 1970-1971

sundry topics

corporal appearances .... 1974
medical and sui^oal matters . . 1973
probability and possibility . . 197a
capacity and tendency .... 1976
cause and effect 1976
distance, time, speed, size . . . 1977
weight, direction, form, iden-
.t"^ 1977

miscellaneous topics 1978
character

moral of a defendant . . 1981, 1983
of a witness 1982-1986
care, competence, or skill . . . 1984

handwriting ; see Handwriting.
rule enforced for dying declara-

tions 1147
for books of regular entry . . . 1533
for declarations about bound-
•*• 1669

3894

OplnB, use of, as disqnalifyia.
a witness ........ ^555

as impeaching a witness ^ . 934, 1005
Opponaot, called as witness,

whether be may be im<

.
Pe«ched JJ8

destruction of a document by 1198, II99,

deposition of, when absent . . . 141a
taking but not using a wit-

ness' deposition issQ
see also Admissions; Daruio.

ant; Parties.
Opportvnity in general, as evi-
dence of a crime or other

-"*:'
• .• • 131-134

Oral admission of a party; see
Admishions.

Order of topics of testimony;
see Examination, IU.

Ordinance, judicial notice of . . . 2678
certified copy of ig80
printed copy of ....... 1684

Orlgbud Ooonmant
history of the rule requiring
production u^y

general principle 1179
tcope of the rule, as to writings

uninscribed chattels .... usi
inscribed chattels • .... 1182
all kinds of writings . . . . 1183
books of account or reguhir

^•"'•7 1582, 1568
productton required

what is production 1185
original always usable .... usa
proving execution also . . 1187,1188
order of proof 1189
copy also offered .' hqq

exeutet/or not producing
loss or destruction . . . 1198-1198
detention by opponent; no-

tice to produce . . . II99-1210
possession by third person . 1211-1213
irremovable documents .... 1214
judicial records (pleadings,

^'^^ ete.) 1215-1217
other official documents 1218-1222
books of banks, abstracts,

/'«••, 1228
of regular entry . . . 1682, 1368

recorded conveyances . . 1224-1227
ai^ntments to office .... 1223
illegible documents 1229
voluminous records, etc . . 128O
absence of entries

. 1330
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OtIgliMl DoouMnt (eoHlinutd)
f^ i* tit original

dnpUoatM and ooanterp«ru . . 1282
printed nutter .... 1334 1237
oopy Mted on u original ..." 1233
telegnpUo diepatchea .... 123«
"•U^etc J288
land^nti,etc 1239
tax-lUU, ballota, etc 1240
recorda, aocoanta, etc 1241
memorandum to aid recollec-

^
*»" 749, 760

nandwriting abown by pho-
tograph 797

ledger and day book 1558
nol tfplieablt where eontenit are

not in intue

doeament read aloud, etc. . . . 1248
identity or effect of a docu-

1244ment

18

251

payment, receipt* 1245
ownership, tenancy, 8ale,

«*'*. 1246,1247
execution, delivery, publica-

t*"" 1248
conversion, forgery, larceny,

agenc;'. etc 1049
miaceUaneotts instances .... 1230
dying declarations 1449
pedigree statements 1497

teeptiont to lie rule

ooUateral facts 1262-1234
opponent's admission of con-

*•"'• 1082,

^ ,
1253-1236

daed-recitals, disclaimer of
.*"•• 1257

witness' admission on voir-

<'"« 1268
witness' admission on cross-

examination .....
self-oontradktory docu-

n>«nt 1269
record of conviction .... 1270
foreign statute 1271

rylMifar proof ofcopy
copy preferred to recollection . . 1288
preferable kinds of recollec-

tion 1272
preference for examined or
sworn copy 1273

copy of a oopy 1274
personal knowledge of cor-

rectness 1278
bis proved by affidavit ... 1709
wbid* most b« copied .... 2103

8896

Orlsiiul Dooa«Mit (coiKiimeiO.
proof of lost will "2^

of lost ancient deed .... 2148
see alio Copt; CRRTirisD Copr.

OramiUiig an objection . . .

Orart Aet; see Homicidk;
Trrahon.

Owner of an animal, mode of
evidencing knowledge . .

of a dangerous place or ma-
chine, mode of evidencing
knowledge

admissions by; see Admis-
sions.

complaint by, after robbery or
larceny

declarations of, about bouud-
ariea; see Bocndariks.

testimony in larceny required
OwiMiship by adverse posses-

sion; see PossKssio.y.
as evidenced by prior ownership
admissions of; see Admis-

sions.

production of deed, in proof of
fact of

1142

2089

328

1246
opinion testimony to 1959
presumption of, from posses-

•>°n 2516
continuity of 2630
possessor's declarations to

oonflrm
1779

see also Title.
Oyer and Profert
when excused 1190
as a means of inspection be-

fore trial 1868, 1850

P.

Pain, expre.iiona of 1719
Paper to aid recollection; see
Recollection.

see also Document
i Newspaper.

Papar Money, expert qualifica-
tions of witne*. », 570, 705

Paramour, aa furnishing a mo-
tive; see Motive.

as qualified to testify . . . .806,2230
Pardon, promise of, aa exclud-

ing a confession 834
aa restoring a witness' credit . . lll«
a witness' competency .... S2S

aa removing privilege against
self-criminrtion ....
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VarMtH*; im Lmitimaot;
Patbmity; Family Uu-
TORT.

rtUh Kaglsiw ; laa Rkoutbr
or Marriaob, Bibth, axd
Dkatr.

VKroI BvldaoM Rnl*
Introdtietion

not a rale of erideoM . . ,

lex/ori not applicable to . .

rules defining the conatitu-
tion of legal acta . . . .

A. Creation of Legal AeU
general principle; intentand
expreadon ; subject, tenor,
and delivery

history of the principle . . .

1. Subjeet, tenor, delivery, in
general

transactions of jest, friend-
•hip, charity, and pre-
tence

terms must be definite ; doc-
ument void for uncer-
tainty

act must be final ; delivery,
as applied to deeda ; con-
ditions precedent; escrows .

delivery as applied to nego-
tiable instruments

deliveiy, aa applied to con-
tracts in general; «y»'ji.
tions precedent and sab-
equent; assent of third
persons; blanks; dates

publication as applied to
'rfu* •..... .

2. Intent and mi$tate

intention and mistake in
general; teat of reasonable
consequences

intent not to be bound at
all

terms of an act
; (a) signing

a completed document

;

individual mistake, not
known to or induced- by
the second party

individual mistake known to
or induced by the second
l«rty

mutual mistake; general
foinciple

mutual miatake as affect-
ing bona Jidt holders for
Talue

3400

2401

2404

3405

• 2400

. 2407

. 2408

240Q

2410

2411

24U:

2414

2416

2416

2417

2418 I

MM

^woJ IvldMMM Xnl* (eontmittii.
(i) signing a dooumcnt bar-

ing blanks or capable of
alteration ; writing ona'a
name not as a signatnra

delivery of a document ; et-

eiow; deeds or negotiable
instraments delivered to
bona Jide holders, contrary
to intent of maker , . .

nnilaleral acta; foregoing
principlea applied to willa
and ballots

8. Voidable act*

motive as making an act
voidable; mistake, fraud,
durei,'!, infancy, and in.
sanity

B. Integration of Legal Actt
(vatying Ike temu ofan in-

tintment).

general theory of the rule
against varying the terns
of an instrument ....

history of the rule ....
1. Unilateral A cti

official documents (surveys,

appointments, fimm
ments, etc.)

2. Bilateral AeU
no integration at all; casual
memoranda

partial integration; general
test for applying the rules

;

" collateral agreements " . .

incorrect tests; fraud, in
Pennsylvania

receipts and releases; bill

of lading

recital of consideration in a
deed

warranty in a sale; insur-
ance warranties

agreements not to sue, or
not to enforce, or to hold
conditional only

agreements of counterclaim,
set-off, renewal, or mode
of payment

agreement to hold a deed
absolute as conditional

only; agreement to hold
in trust

agreement to hold as agent
or surety only

fraud

. 941»

. 2420

. 3491

. 2428

2426

2420

9497

2499

9480

2481

2489

94M

9484

34W

94M

9487

94n
38M
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»«rol BrldniM Sola (eontinued).
tnule UHga ud eoitom . .

noTation, altention, and
waiver; ittbaaqnent agree-
meDta

niMellaiMoiu application o{
tha rola to admit or ex-

dade "oollataral" agree-
manta

rule applied to negotiable

inatmmenta; geoeral prin-

ciple

•greenenta affecting the ex-
preu term* of the docu-
ment

agi^mento affecting the im-
plied terms

rule binding upon the par-
ties to the docnment only .

burden of proof; who must
produce the document . .

8. Writing Reguirtd by Law
at common law: jiidioial

reoorda

corporate acts and records;

negotiable instruments . .

under statutes; wills; bal-

lots; insurance policies . .

oou'^lnsive certificates, dis-

tinguished

C SaUmnimtionofLegc'.Aett
writing as a formality ; atat-

ttte of frauda

discharge and alteration of
specialties, etc

other formalities than writ-

ing; signature, seal, at-

testation, registration,

stamp
D. Interpretation ofLtgal Acts

general nature of interpret»>

tion ; standard and sources
of interpretation . . . . .

"Intention" and "Mean-
ing," distinguished . . . ,

1. Standard of Interpretation

general principle ; four
standards, — popular, h-
cal, mutual, individual . . .

rule against '< disturbing a
plain meaning," or, forbid-

ding explanation except
of ambiguities ; history

and general principle . . .

M>pli«ation of the rule to
wills, deads, etc

2440

2441

2442

2443

2444

244S

2446

2447

2450

iMtlOB

2404

246S

2451

2452

2153

2454

2456

2450

2458

24S9

2461

2402

2403

3897

Parol Brldanoa Xola (eoniinutd).
nsage of trade or locality,

when to apply

parties' mntoal understand-
ing; identifying a descrip-

tion

individual party's meaning;
deeds and contracts .... 2460

wiUs 2407
2. Souret* of Interpretation

general principle : all extrin-

sic drcumstapoes may be
considered 2470

exception for declarations

of intention 2471
exception for equivocation

or latent ambiguity .... 2472
blanks and patent ambigui-

ties 2473
exception for erroneous de-

scription 2474
exception for rebutting an

equity (legacies and ad-
vancements) 2475

falsa demoaslralio non tiocet

;

general principle 2470
application todeeda and wills . . 2477
sundry rules; interpretation

of statutes 2478
?artlOQlar Inatanoes, of conduct

as evidencing human char-

acter, etc. ; see Ciiaractkr
;

Strekoth; Health; Nbo-
LIOKNCE.

of injury, work, speed, etc., as
evidencing cause or condi-
tion of a thing 447-401

Partlaa

character of

to prove an act

in criminal cases 55-41
in civil cases 64-07

in issue 70-8O
to mitigate damages .... 70-70

conduct of, to evidence char-

acter 102-218
to evidence coniiciousnegs of

weak case 277-291
failure to testify or produce

evidence 285-289
common law disqualification as

witnesses 577
testifying to their own in-

tent .681
admissions by; see AoMia-

BIOMS.
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VwtlM (em/iniMd).

booki of Mcount of; im
Books ow Accovtn,

•gvDt or kinsman of, not to
takt deposition ....

impsaohment of thsir own wit-
ness; see iMFKACBMBirr.

whether impesohsble,when tes-

tifying for tliemaelres

when called by the opponent
exhibiting injuries to juiy .

aflUavit of, to loet docnment

former testtmony of same
books of aeoount kept by ; see
BXOCLAR Emtsibs.

exclusion from court during
testimony

disclosure of documents or tes-

timony before trial ; see Dis-
covert.

testifying lint on their own
side

answer to interrogatories as
evidence

claiming privilege for witness
privileged not to testify . .

discovery; statutes . . .

production of documents .

premises, chattelx, bodily ex-
posure

parol evidence rule, restricted

to

nnderstandiog of, to atTect a
doeument; see Parol Evi-
DEMCR RVLC.

burden of proof upon ; see
BuRoxN or Proof.

Partner, admissions of . . ,

Partnership, knowledge of, as
evidenced by repute . . .

books of, as evidence . . .

proof of, without producing
instrument

provable by reputation . .

Paaaengera, behavior of, as evi-

dence of danger

Pastor; see Clerovman.
Patent AmMgaity in a docu-
ment

Patent o( InTantton, producing
original of assignment . .

execution of assignment of,

proved by record ....
inspection of machine before

trial

808

. . 890

. . 916

. . 1158

1196, 133S,

1700

. . 1388

1841

. . 2124

2196, 2270
. . 3217
. . 2218

. 2219

2220,2221

. . 2446

1077

254

1074

1249, 1257

. . 1624

461

. . 2472

. . 1226

. . 1667

1161, 1862

2313, S874

PatMt of iBTMtlen (eomintittt)

infringement of, privilege for
trade secret . . .

PMMit or Land; see Dcbd;
LAMD-orrtCR.

Patorulty, other intercourse as
evidence of igj

ehild's resemblance, as evi-

^•n« ot 166, 1154
see also Bastardy; Non-accrss.

Patient, physician's testimony
to illness of ggg

exiwessions of pain by .... ! nig
privilege for communications

to physician ^^sq
P«ye«, parol agreement of, col-

lateral to instrument 2443
see also Bu,l of Exchamor;

NoTR.
Paymottt, poseeesion of money,

as evidence of 80, 224
possession of instrument, as

I evidence of jsj
offer of, as an admission .... 1061
production of receipt for . . 1245, 1254
mdorsements of, as statomeuts

against interest . .

books of account as evidence
of

words accompanying, as

gtita

agreement as to mode of,

shown by parol .... 2436, 2444
presumption of 3517^ 2618

see also Contract ; Monby.
Podlgrae, hearsay statementa of

;

see Family History.
of an animal, proved by reputa-

t*"" 1621
by registry i7oe

inquisition of, by the heralds . . 1670
Poor, whether required to be
•worn 1826

Penalty, privilege not to disclose . . 2267
Penitent, privilege for commo-

nications to priest 2394
PerambnUtiona as evidence of
boundary ijas

Perftormanoo of official duty,

presumed 2634
of contract, burden of proof of . . 2537

Peijniy, other falsities, as evi-

dencing intent in 342
confession of, as disqualifying

a witness S27
as impeaehing a witneas . . . 969

1461, 1466

1639, 1649

1777
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1916

mi
9^40

Fojwy {eunintud).

prodneing origiwd of ehuetrj
•nawerin

pMuUty for, M • rtqainoMiit
two-witoMt rate

tMUmony Moi* grand Jury,
not privilaged 2808

Ma alao Falscrood.
Varpatnam aamoriaa ; aaa

DBPOaiTION.
Vataonal Zqjnry ; sea CoaroaAi.

Ixjvar.

narmaotat, pririlagad eommo-
nicationa to 3392

Photograph, o( a penoa, aa niad
to idantify him qqo

naad by a witneH to illuitraU

teatimony 790-797
01 handwriting 797, aoio

Phyatoiaa, eharaetar of, aa de>
fendant in malpractice . .

conduct, aa evidencing negli-
gence or incompetence of

67

mode of treatment by another,
ai a ataodard of care . .

qualified to be an expert wit-
neaa

hypothetical question to ; aea
HrPOTHBTICAL QuEeTIOM.

witnaaa to value of aervices of
patient'a ezpresaiona of pain

to

199, 200,

20»

. 461

669,687

716

1718
eharacter for skill 1934
amount of fee demandable aa

«'|P«rt 2203
privileged not to attend court . . 2206
inspection of injured person by . . 2220
privilege for patient's eommu-

nieationato 2880
aee alao Malpracticr ; Opinioif

Rulb; P018OX.
Wotura, of a person or place, to

illustrate testimony 790
Ptar; see PBtMiaia.
Wraoy

; see Robbbrt ; Coptriobt.
Platol ; sea Wkapom.
PUoa

value at another, as evidence
of»alne

4(|s
eharaetar of a witness at an-
*>*« 929,1616

of birth, death, etc., as evi-

denced by family hearsay . . . 1501
jodieially noticed .... 2576, 2581

see also PREXiSKs.

lalBtlfl; eharaetar oi; avi-

. 64-87

. 70-80

193-918

character of, as in isaua or aa
mitigating damages ....

nK)de of evidencing eharacter
by oondoct

aee also Partibr.
Ian, uaed to illustrate testi-

mony
see also Dbsion ; Sdrvbt

Plat, uaed to illuatrate a witness'
teatimony

see alao Svrtbt.
Platform; see Prrmihes.
Plaa of truth as evidence of

malice
; aee Dbpamatiox.

Plaadiog, distinguished from
evidence

from Judicial admiaaion . .

aa a party's admission ....
original in court recorda not
produced

statement in, to evidence ped-
igree

see also Judicial Rbcoro.
Pladga; see Mortoaoi.
Poiaon, evidence to show knowl-

edge of

possession of, as indicating
criminal design

nature of, as shown by samplea .

symptoms, aa indicating nature
of

witness' experience as qualify-
ing him

see also Homicidr.
Polaa, telegraph or telephone;

see Nbolioknce; Hiohwat.
PoUoa-oOoor obtaining a con-

fession ; see CoMPEssio.y.
PoUey of insurance; see Insdb-
ANCB.

Poll-book; aee Elbction.
Population, as eridenced by

census jgyj
judicially noticed 2677

Poaaaaaion of tools, aa evidence
of a crime gg^ 288

of money, as evidence of loan
or payment gg, 224

as evidence of larceny .... 164
aa evidence of motive for

crime, etc 990
of a document, aa evidence of

knowledge 240
aa an admission 1073

780

790

9
2680

1004

1916

1406

87

238

439

467

668
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UN

(eeNA'nMrf).

o( • doouniMt, by opponmit,
M axeuiiig non-piwlae-
Uoa

d KMripto, He., M evManM of
MTOMlit IBSM Und, M •TidMotd by •1mm
«;"^, 187

nnoM uieiMit doeuiMnt, m
•vManeinf ftnaimoMs . . . 3141

of forgad dMamento, m ari-

danM of inUnt (gg
«* •*ol«n good*, M CTidenM of

iwtiaj, eto. 188,168M evidenM of intent .... 834
MouMd's eiplanationa . . . . 1U8
prMumption from 2818

poMMwr** dMlar»tion« of facU
gainit intcreat ]4m

•MMtmant-booka m •vidaoM
°^ 1640

•wtcmmti about boundmry, by
• INMMMOr; MO BOCKDA-
MIM.

nputation about ijgj
opinion tes'imony to 1900
by grantor, raiaing prMump-

tion of fraud in sale 2604
prMamption of ownership from . . 9616

of payment from 8261
of continuance of .... 882, 2680

Adeerte Potstuion

ancient documenta, m eri-

denM of 157
knowledge of claim, m eri-

denoed by repute 206
poaseMion of part, as eri-

dencing possession of
whole 878

oral admissions of title .... 12S7
statements made during, as

rugeila 1773
u affecting prMumption

of ownership 1779
PoMiUUtjr of doing or happen-

ing, as evidenced by instance* . 446-461
Poatinc in the mail; see Mail;

Postmark.
on a wall or fenoe, original not

required 1214
Postnairk, M eridence ..... 161
prwuming genuineness (rf . . . 2162

Porartj, m oTidenoa of non-
payment 80M evidence of motive for a
crime or transaction 392

physied, M aridsiiM o<
«t

et phyaiMti, M SVi.

•6

i90dauM
'•WM dAttanrnf ; sm Aonor,
rowar of Tisgtslatw, to make
ralM of avideiMe 7

VrMMbU of statute; sm Rb.
OITAL.

f*t>uaoy, events in, m avi.

danced by birthmark H7
«M al*o Bastamt.

283

487, »8

MOO

owner'* knowledge of defect,

tvldenced by prior condition
or injury

repairs, m arideuM of negli.

genca
eondition at another time or
plaM, m evidenM . . .

instanoM of condition or qual-
ity, M avideuoe 451

myk* on, m evidence of idsn-

«ty 416
aimilar injuries, w evidenM of

def'jt 488
similar preMutions, m evi-

denM of safety 481
photogimph of, to illustrate tes-

tinMUiy 7gft

inspMtion of, compallabla at
**^ 1162,2104,

t. . . .
2221

•**««• trial ll«a. 1862
prMumption of defect, from
aMident 2600

PraparatiMi, m evidenM of
"rime 9JIII

Pnpondonuo* of evidence
PiMuilpUon of titJi . by po**a»

*ion ; see Possjimion.
of physician, m privileged

Praaidont, privilege of . . .

ProM Ooptoa, m original* . .

PrMmnptton ; *m BuaoRM of
Paoor.

Mnelusive; *m Conclv*itb.
11K88,

PraaoinptlTa evidence, m mean-
ing circnmatantial evidence ... 35

PretanoM, fabe; *m Rbprcsut-
TATIOK*.

PHoa; SM Salm ; Value.
Prtoa-onrrant, m qualifying a

witneM to value 719M admissibla in avidanM . . . . 1704

2488

. . 2888
2868-2872

. . 1284
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N

130

167

989

17, SM

461

41«

458

481

790

35

VriMt, «oiif«Hloa to MO
priTitoga for oomoiuBiostiona

to 8804M alM MAmnAOR.
PrtM FMI* mrUmto; lUt-

alM making 7, iSM
•uflteitnt to go to Jury .... 9404

riimaiy BrMMM ; w* But
BviDurcK; Obioinal Dooc-
MKNT; Copy.

PHaoipid, admiMioiwof, agaiiMt
•"wty 1077

•gent'i •dmiMioos against . . . 1078
undiieloMd, iliown by parol . . . 9438

Ma alao Aormt.
PHatod Oep7 of publio doenment
sundry doeumenta 1684
reporto of daeisions .... 1684, 1703

'

stotulsa ie84
sea alao Corr.

rnntod Matter, aa • dnpUeato
original 1284, 1987

aampla oopiaa aa STidenoa ... 440
proving gaiininenasa of
newspapers gigo
oflkial statatas and reports . . 2i5i
see alao Book; Hail; NcwsPAnn.

Prior aad nbaaqmnt ; aee Timk.
Prfaoa, ese^ie from, aa eTidenee

of guilt 378
Private statute, judicial notice

o' 2579
Privlaa in interest, admissions

of ; sea ADMisaiom.
PriTUaga
I. FnmAtttnding
no privilege in general .... 2102
Uln«" 2205
•ax aad ooenpation 2206

ofleers of goremment . . 2206,2871
distance from place of trial . . . 2207
anbpoBua 2190
•xpenses 2200

II. From Teti/ging

no prtTilege in general . . 2102-2194
oflioers having compulsory
power 2195

privilegv personal to witness . . 2196
party may not object .... 2196

privileged lopk$

irrelevant matters 22io
documents of title, eto 2211
trade secrets 2212
customers' names 2212
official seereU 2375

8001

PriTOai* (eeaffoiMrf).

tbeolagieal opintora 9914
politiMl votes . 9915
diigraeing facto .... •84,885,

9310, 2355
bodily exposure 92|S
party intereetad 9917
opponent compellable . . . 9918
producUon of documenta . . 3318
bodily exposure 2230
premises and obattola . . . 3921

intoreated witnese 9399
civil liability in general . . . 9398
husband and wife; sea
Maritai, Rxlatiomship.

self-crimination; see Srlf-
CRIMINATION.

pririleged communicalioiu

in general 9995
clerics, bankers, trustees,

newspapers, eto 9386
telegrams 9987
attorney and client ; see At-
TOMIKT AND ClIIMT.

husband and wife; see

Marital Bklatiomship.
petit jurors

communications 2346
impeaching a verdict . . 2348-2356

arbitrators 2358
grand jurors

vote and opinion 9861
witeeas' testimony .... 9869
grounds for indictment . . . 3364
number of votes 9364

official communications . . 9368-3376
government and informer . . 2374

physician and patient . . 3:)80-2391

priest and penitent . . . 2804-2886
offer of compromise 1061

III. Sundry Rulei

as permitting proof by copy,

for privileged document . . . 1219
aa excusing production of at-

testing witness 1817
aa allowing use of deposi-

tion 1407
claim of, on cross-examina-

tion, as excluding the

direct testimony 1891
Probable oanaa for prosecution

or arrest, evidence of belief

.
of. 988

in malicious prosecution, bur-

den of proof of 2539
judge or jury to determine . . 2554



IKDIX OF TOPICS.

l; M* WlU; JcDMtAL
Rmor»| Cmtipibo Corri
Arrunxa Witkim.

_ . pr«mmplion o(
»n««lM»»y«rf SS84

^nomm ; im CoitrtruoiiT Pio-
ckm; Judicial Kbcobm.

rredaellM of eritknoe in |m-
•nU, biloM to nutk*, m
ikowiiig • wMk otM . . . SU-Ml

^doeumtnl or rAoNW
whkb puty b bouad to produe* . 9447
bj opfODMt at trial 3310
by wtoMM 91M
•ubpoBna <fu«M («ctMi .... 9300
priTilag* falnU Mlf-eriaii-

natioii 3304
of attoriMy aod client . 2S07, 3818
of gorerniMat offioiala . . . 3873

before trial, on diaoorary . . 18M, 1800
proof by copy ; mo Omoihai,

DOCI'MCNT.
Profert, reqaired in proving a
document 1177, I868
aee alao Phoddction or dbcuMuiTa.

PreCta, amount of receipt of;

aee CoMTBAora; SAua;
Valcb.

Vromlaa aa escluding a confea-

aion; aee CoNrBssioM.
Proof, diitinguiihad from admit-

aibility 13
distingniRhed from relevancy . . SO

Proflfc of Umb, io insurance, as

an admiition 1073
privilege waived by sending

phytioian'a oertiUcate .... 3800
Proparty, conveyance of, as evi-

dence of a weak case .... 383
aales of other, as evidence of

valae 468
qnaliflcations of a witness to

»!"• 887,711
presumption of ownership
from possession of 3516
aee alao PossEssioii; Custom; Con-
tbact; Pbrmises; Ownership.

Proaacatlon, may show ac-

cused's bad character in

rebuttal only 67, 68
malicious ; aee Maliciocs

PROSECUTIOIf.

failure to institute, as evidence . . 384
may impeach eye-witnesses

called by it 018
list of witnesses o( before trial . . 1850

lor,

oharaatar of immplalnart
aa •vidtoaa

of ; tat Houaa or Iub>
rAMB.

other oAanota aa tridenea of
inlant to entice for ... .

hwtoati taaNoTABV.
PnUtoMo, opinion aa to . . . .

PvbUo OofpMatioa ; aaa Coa>
rOBATIOM.

PabUo OooaaMot
1. AJmitBihl* toprtiM iki /aeti

m»

Iprinoipt* 1881
wbather conclutive, or pre-

ferred to other taatimony . 1888,3497,

9483
oflcial daty of maker 1883
dapnUea, dt/aef oOeert, eto. . 168S

publicity of document 1884
offleer's personal knowledge . . . 1086
conttitntionality of using aa

evidenae IIM
rtgitttn imd neordi
aundrykinda 108O
ataeetment and electoral reg-

*•*«• 1840
military and naval registora

registers of marriage, birth.

. 1841

1849-1 84«

. 1046

8803

certiAcalee of marrlaga
ragitten of title (ahipa, tlock

brands, timbaroiarks) . . . 1647
registers of conveyancea

deads and mortgagee . . 1048-1858
aitignmanto of invention-

P»t«">t 1887
wiU» 1658
government Und-granto . . 1060

judicial records 1600
corporation records looi
legiihUive recordt 1003
executive proclamations ... 1663

rtlurtu and report!

sundry kinds 1664
sherilTs returns and recitals . . 1664
surveyor's returns 1665
former testimony reported

judges' notes ...... 1660
magistratea' reports .... 1067
bills of exceptions .... 1608
stenographers' notes, etc. . . 1660

inquisitions and reports

domain, escheat, and Utle . . 1670
pedigree in beralda' books . . 1670



INDEX OP TOPICa

humy
MfOMr'a in^Mrt «l dwMk

of pojp«latiiM . .

mi
1071

1671

,,
1678

BiMiU«MO«M Ua«fa 1874
otaijr't protMt 1975
dMd^gknowMgiMDUioMlM . 187«
«trtUUd ««piM .... 1877-1083
Pentad eopU* I8H

S. Prtinf ConltHU ami Ettcu-
lion ^PuUie DoeumnU

wbctlMr rmnoTabl* for wo in

*i^i*no» 1188.9189,

9189
prodoetioii of origintl not i«-

<l»«w<i 1918-1399
proraUa by eiMninad w

•won copy 1973
by eertifled or oAoe copy . 1677-1683

oartifieH grny preferred to

«»»>«• 1273
by printed oopy 1884
•ny copy proftrrad to recol-

••etlon 1267, 1968
•M abo Copt ; CiRTiriiED Copt.

whether the whole mwt be
prored

loet or detiroyed record ... 9107
reeord Mceneible 9108
iondry public record* .... 9100
Jadieikl record 3110

genoineneee, how prored
by*e»l 9161-9169
by ofleiM custody . . . 2158, 9159
by certificate of attestation 1077, 2I6-.>

priTileged aa State leoreU . 2368-3372
eealao Ccrtipicatk ; Exkcction

;

Judicial Rkcohd; Rkcordkd
CoNVETAiccc; Notart; Parol
Etidknci Rulr.

Pnblio Intareat mattera of; see

Rkputatiok.
Pnblio Ofleer, impeaching his

own certificate 039
having power to compel testi>

mony 9195
privileged from testifying . 2368-2:173

regularity of proceedings pre-

sumed 3534
judicially noticed 9577
see also Judicial Record ; Piiblic

DOCDMENT.
Pnblloation, in newspaper, •

eridesciDg knowledge S55

of Ubel or slander ; asa DiPA*
MATIOM.

proTlBg the fact of, wilho«t
producing document .... 1949

afldavitof 1710
of teatimony in newMpaper, foi^

bidden
]ggf

•« also PaiMTED Matter ; Noticb ;

Hour.
PMbUetty of trial, as a security

for truth \Mt
exceptions to the rule isgf

VablMMr; see Publication;
Primtio Matter ; Copt-
rigmt.

Papil : nee Scroolmaster.
VwokaMr ; sea Orantri

j

Creditor; Sales.

Pattlnff In the CaM; see Ex-
AMIMATIOil, III,

QaaUfleatleiia of a witnees ; ••
Witness, I, QwtUJietuiotu.

QnaUty of a eliattel, plaoa,

weapon, etc., as evidenced
by iu jffeots, etc 487-461

as evideiicedliysalea or rentals 483
QoarraU ; set Motive ; In.
temt; Bias.

Qvaation to a Wttnaaa, in hypo-
tlietical form 679-684

in leading form 768-770
allowable only in diseretion . 770,778
kinds of leading questions . . 771
ezceptionn to the rule .... 778
put to one's own witness ... SIB

in misleading fomi 790
with intimidating or annoy,

iug manner 7gi
repetition of 782
multiple examiners 783
by the Judge 784, 3484
topics of, for impeachment or

other purposes ; nee Uirkct
Kxamination ; Cro»8-Ex-
amination.

witness' prior knowledge of . . . 788
continuous narration oy wit-

ness without 786
stating the purpose of 1871
aa a foundation for impeach-
ment
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1 1» aWIlBIM (•M/'tf).

by tspfiwioM of Mm orMT*
rafiioB

bgr MU-«MlndlattoB . .

t^ a writiDg

^ •drntwioM of • pattjr •

lapMebinf • wUmm •««»
b«t not quMtioMd . . .

MS,BM

. ItW

. IMl

UM

orldmotd hj oorporal

tniU
diiqiMlltytiig • witneM . . .

ImpMMblng • witnMi ....
rrkkneed

bjr f«putetion

by family bawMy ....
oorroboration nqniiwl for

CbincM M ako ALiRxt.

Prl*""^ ; MO Nboliokncb ;

Emplotci; PBBMiiK*; Hioii-

wat; Spams; Maouink;
Cakkiicii; Rath.

spo, ehaneter of oomplainant

M OTidenoe

of pUiiitiir in indeMDt UHmH
other pormn*' inUreonrw m
eWdenoe of paUmity . . .

•eta of unebattity, to ibow

complainant'! oomant . . .

other intareourte, aa eridenc-

ing defendant'a iutent or

motive

infant or imbecile witncaa in

eondnot of complainant, to ini'

peach credibility

natoring credit of complainant .

eomplaiuant'i outcry or in-

formation, reoeired ....
dataila of oomplaint, admia-

aible

who is accomfriice in . . .

uncorroborated complainant in

marital privilef;e in ....
Hataa of charge by railroad, con-

closiv^nesD of official schedule .

Ratifloatlon ; see Aoenct.
RationaUty of the rules of eri-

dcnce

Ba-Croaa-Bxaminatlon; see

CRoas-EzAMiMATioK ; Exam-
ISATIOS, III.

1«7, UM
. 516

. SM

1600

1803

S0«6

69
76

Itt

IM

8S7, 398

498, SOS

7«

KxAMiiiATioii, III) DiaaoT
EXAMIIIATIOIt.

mttta$ a
witaaaa .

•4apoaitlontaii

•tgnlRf 601

•kill of a witatii in, Impiaiii

entof «•!

MM (or AatepUa
Protarenea)

datnad 9^

faiieralprin«lpteaiMlina(MM*a IISO-IKK

eolor, raaembteiwe, a|tpearan«a,

et«., lo show age, patamlty,

ate

eshibition ti body m priri-

11&

1161

115'

1101

waapona, efethaa, etc., in crim-

inal easas

eorporal Injwriea, in civil eaaea .

Indecent exhibition 1161

' azperimants, inaaaity, ate. . . . 110(

phytieal ineontraaianca of pro-

dnetion 116

view by Jury 1169-119

Jory's Tiaw aa eTidanoa .... lit

whether an insoribed chattel

muat be produced 1181

of pramiaea, ehatteU, ete., dia-

eoraiy before trial .... 186

not pririleawd . . . . : ]0, 3331

336

HaMOB for an aot, hearsay Stat*.

mentot 179

XaaaoaaMaDoabt, proof beyond . 940

other persona' oonduct, as eri-

deneeof 46

087 information Teeeivad, aa ari-

1106 dance <rf 178

jodge or jory to determine ... 306

1134 seealao Knowlbdob; NBaLiOBXCB.

lUlnittal, of IrreleTaut evidence,

1760 by other irrelevant evidenea

9060 accosed'a bad character in

3001 scope of taatimony in . .

3938 KMaU of a witnesa by opponent,

whether it prevente impeach-

1854 ment
to ask as to a self-contradiction

aee ^ao Examinatiob.

Xaoatpt, of land-offloa receiver,

original required ....
production of original, in prov-

ing payment 19J

8804

. . 1

. . 8

1868,187

911-81

. loa

139
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iMftoliaMligaliut
tolirwl I4M

»»w»»ypwoi an
prvMBptlon of pajnnant .... 95II•tvw of (tolan |«Mk, knowl.
•dg* M aridMiewi bjr rtputo , . 9M

w •TtdwMwi by other pown
•Ion iU4

adtal ill • dMNi, of MKiUMr
imi't eoDUnta I'iXi

Vlttl

loaa

1004

IftTS

1S7I

34113

72ft-7ao

7!l7-7»

inatUtato.vhatlwreoncliitlva
,

wbMiMr admiMibl* ...
in • alMriff't dMd, mUtkn

eoMlBalr*

wImUmt admiMlbia ....
ia an aneicat ifaad, of boundary

orloatdMd
of padigTM

in • will, M aTldenee of padi-

giM; iaa Fanily Hiiitorv.
of ooDtidantioB, TMiad by paml

MOilMtteB
gananl priiieiplaa ....
" iropraaaion," " baliaf," alo.

atamiiiing to grounds of n^
ollaction 730

rtcarde/pattrteelleelian . . . 7)I4-7M
liiatory and gananU prin-

e'P>« 7W-7.39
moat ba written 744
eontamponuiaoua 74B
•eeaney iworn to ... . 748, 747
witnaH not tba writer .... 748
ort^aid 749,780
trMMMtions by wranU per-

•ona (book-keeper and
MkleanMn, etc.) . . . 7S1, 762

ibowing to opponent .... 7SS
tuMuUng to jury 754

prttnt rteoUtetimt rt/n$ktd . . 76S-7e4
gananU principle 7S8
witneaa not the writer .... 750
original 790
eontamporaneoui 701
depoaitiona uiad 76I
ahowing to opponent .... 763
(landing to jury 793
uae by eroea-ezaminer .... 764

tundry rulei

refraehing the memory of ona'a

own witneaa by his prior self-

oontradietion go5
oroea^zananation to teat ... . MS
eontradicting by ahowing fail-

nre of 1005, 1022
T0i.nr.-M 3905

— (eimlinml)- ummm
wU-«>ntrMiietfam by faUnra of lOtT, I0««
pafaranea of eopy of a do««»-

ant, to raaollaetion of eun-
tanta; aea Curr.

failure of mnUxetiou of atleai-

loiiwlUie«« iSn, 1116
refreshing ttirV , .„ by r«>

portof^i'i I -11111 ly . , , 139S
by aaaiiip (>.<• in. .a of writ
•or • -vMJT

bookaof ii;.c. ..it ..J. ,1 Ml*,',
or«a>'.. of .

i:-,,(>

•oerd oi Ktoi'k'i iri. ,. «ri

*••';•«
.»

of b.lliH < i',' i)^ .irltieic hot
iw ,. -I." k-i't ei! 1 . . i)M

of 1 .. atli>«*, lot. 1,^ (1. ilifyir({

a V. Mrt tx.ml' .,ii,>. . 7>4
of reootl''i.kio'i •>[ a ^ itiev

;

iaa Kkcoli.f.ciiiin

of eOOTiotion "( 'rn to ilil

paach a wi ir -. cow-
ncTio* or Ck.MK.

Judieial; tv Judicial Rrcoro.
oikial, in geneiki; aee Public
DOOVMCHT.

of oonreyaDea; saeRtooaDCD
CONVKVAKCB.

oluniinoua, prored by sum-
•n»>y 1880, 1944

abaenoa of an entry in, how
?««• 1280.1944,

1678, 1067, 1»7«
aeordad OotiToyanoa

raoord-book admissible, inataud

of copy of it 1186,1000,

3373
conrayauoa on ftla io publie

office 1919
production of original deed

not required 1224-1297
preference for oartiaed copy . . . 1273
copy of a copy 1274
mode of proving copy 1977
production of attaaling witness

Mcused 1280, 1S18
record admissible to proTe

contents and execution

deads, etc., lawfullyrecorded 1048-16S1
record in another jurisdic-

tion 16S9
nnauthoriied raoord 1608
proof of other matters re-

corded 16S4
certified aud sworn eopiea . . . 18S9



INDEX OF TOPICS.

Xaeerdad OonTayanM (eoni'd).

whole of neord miut be

copied 3109

kinds of oertified eopies ad-

miMible 1677-1638

oertifleate of Mknowledgment,

M eyidenoe 1676

•Mignmentof inrention-iNttent . . 1667

will 1668

goTernment land-grant .... 1668

ooiqr of aoeient deed recorded . . 2146

preiumption of deliyery, no-

tice, leal, etc 2530

IMerM ai witnew 1912

XafrMlUBMit of Memoty; aee

Rkcoixbction.
lUltaaal, to submit to a test, as

eridenee of guilt 275

to escape, as evidence of inno-

cence 276,298

to produce witneM or doca-

ment, a* eTidence of a weak
ease 385-29]i

Ragiatar, official, in general; see

FiTBLIC DOCUMBNT.
Kegiatar of Dooda; see Rs-

CORDED CONTETAIICB.

Raglatar of Land-Ofltea; see

LAND-OrriCB.
RagUtar of MaRlaga, Btrth, or

Death
production of original required 121B, 1228

preferred as proof of birth . . . 1885

admissible as a deceased per-

son's regular entry .... 1528

as an official record . . . 1642, 1646

eertiiled oopy of, by custodian 1682, 1688

sworn copy of, by custodian . . . 1710

not required in bigamy .... 2088

copy of whole required .... 2109

presumed genuine, from official

custody 2158

identity shown by name .... 2529

kept in a family, as eridence;

see Family History.

Xagiatar of Ship, whether con-

clusive 185S

whether admissible . . . 1641,1647

Xagiatration of Tltla or Dead.
proved by copy 1289

whether conclusive 1852

whether admissible 1647

as a required formality .... 2456

as presuming delivery of deed . . 2520

no notice of prior deed .... 2530

aee also Rkcokoko Convbtamce.

Sagnlar Bntrlaa

azoeption to the Haanay rule . 161

hbtory and statutes . . . 1SI8, 101

as an aid to reeollection ; see

Rbcollbotioh.
I. H*gular EtUriei m gtntnU 1621-168

death, abaenoe, etc., of entrant . . 163

kind of business 163

duty to superior .163
regularity 163

contemporaneousness 153

BO motive to misrepresent ... 109

oral reports 15!

personal knowledge 151

salesman and bookkeeper act-

ing Jointly 168

form of entry 15tl

impeaching credit 151

production of original 151

II. Partiei' Aeemtnt-Book$

no clerk IN
eash paymenU 1589, 104

gooda delivered to third person . . 104

special contracts 154

kind of business .... 1542.154

of book 1648, 15{

of item 1648, 104

152

154

15«

IK

contemporaneousness ....
regularity

honest appearance

reputation for correctness . .

Buppletoiy oath; croa»«xam-

ination 10(

use by or against surviving

party lOJ

personal knowledge 15(

party and salesman jointiy

acting IM
form of entry IM
impeaching the book 10<

usiiig the entries as admissions . . 16<

production of original ; ledger

and day-book 161

effect of statutes 15(

books of deceased clerk . ... IK
Hagnlarlty of official proceed-

ings presumed 35!

Hagalattona, of department, ju-

dicial notice of 26^

RalatioiiBhip, hearsay state-

ments, as evidence of ; sea

Family Huto«y.
Ralaaaa, varied by parol . . .

see also Docombnt.
Kalaranoy, distinguished from

admissibility

24)

8806



INDEX OF TOPICS.

MttUwmasj (fonHmieJ).
gtnanl ooniiderations •fleet-

ing the rule* of 27 38
dbtingttUhed from weight or

'

proof

logical tbeoiy of

.

of facta admitted condition-
ally on further eridence .

30
80-30

14. 40.

1871
no prlrilega for irreloTant mat-

tara

•Xcioiia Baltoi; aa diiqualify-
ing a witneaa

aa influencing a confeaaion .

aa impeaching a witness . .

aa reqoiaite for an oath . .

diaoloaure of. privileged . .

•nawal, agreement for, ahown
by parol

Hapaira, of a machine or place,
to evidence negligence . .

Xapatitlon, of qoeationa to a
witneaa

of defamatory atteraucea ; aee
DCPAMATION.

Haply to letter by mail, aa gen-
uine

to telegram

Me alao Lbttrk
Xaport, of an oflteial . . .

(rf a jadioial deeiaion

by ofllcially printed copy . .

by private printed copy . .

of teatimony, kinda of ; aee
FORMKK TUTIMOMT.

prohibition of poblication of .

of a clerk or bookkeeper; aee
Rboular Emtrirs.

aee alao Public Dochmrmt.
aapraaantatioiM, knowledge of

falaity of, aa evidenced by
repate

aa evideneed by other falao

repreaentationa 820
Sopntattoa

1. Land-boundariei and Land-
eiulomt

matter muat be ancient . .

Und of reputation ....
form of reputation ....
2. Sventi of Oenerol Hittorg
ancient matteia of general in-

taraat

8. Marriage and oiktr Faet$ of
Familjf Uittorg

marriaga

. 3210

S16, 518
• . 840

. 036
. . 1817

. . 2314

2436. 3445

• . 388

. 782

. 2162

. 2153

1684-1672

. . 1684

. . 1703

1886

266

. . 1682

1B83-1.591

1682-1595

1697-1608

RapaUUoa (eonlmutd).
anceatry, legitimacy, birth,

death, etc jaqj
4. Moral Characltr of Party or
WUneu

repuUtion diatinguiahed from
character 62,030

1608-1604 I

3007

aee alao Charactkr.
aa mitigating damagea in defa-
mation ^g

of deceaaed in homicide, to
evidence accuaed'a belief . . . 346

of employee, to evidence em-
ployer's knowledge 349

of lunatic, insolvent, or part-
ner, to evidence purchaser'H
knowledge 263-256

of arreated person, aa evidenc-
ing probable cause 268

qualifications of a witneas to . 681,682
witneaa to, crosa-examined aa

to rumors ggg^ im
prima facie evidence of crime,

under atatute i854
constitutionality of using, aa

evidence 1393
of honesty, required for a par-

ty'a account-book 1552
place and extent of reputation 1B08-1616
time of reputation .... 1617-1610
kind of character reputed

(chaatity, sanity, temper
ance, etc.) 1820, 1631

witneaa' or party'a charac-
ter; aee also Charactkr.

5. Sundry Factt provable by
Reputation

solvency, wealth iflja
partnerahip J824
incorporation 1(J25
miscellaneous facta 1630
party's knowledge of a fact

reputed lygj
aee alao Kmowlrdor.

laa Oaat«, other crimes ad-
mitted when a part of . . . . 318

complaint in rape, aa part

.

o' 1134,1760
m robbery or larceny . . . 1143,1762
declarationa about private
boundary isas, 1571

atatementa of mental or phyai-

cal condition .... 1716-1740
of the circumstancea of an

injury or affray . . . 1745-1760
of intent or motive . . . 1714-1740



INDEX OF TOPICa

(c^ntimml).

eiuurge nud* in tnmil by bM-
t«ni's mother

tetenMnti mhaat boundary .

deolanitioiia by sd acciued

tzoUmationa in a mob or riot

•andiy ^>pUoatioiis . . .

utteranoM a part of the ianie or

verbal aeta; lee HiAxaAT
RULB, III.

general theory of doetrine

biatoiy of phraae ....
I Ipaa loqaltnr ....

Raaamblanoa of child, aa eri-

denoe of paternity ....
aee aUm Idkntity.

Raaidanca, evidenced by prior

residence

presumed to continue . . .

•ee alM Domicil.
Raaiatance, as evidence of guilt

Ratnrn
of sberilf

of surveyor

of Bundi7 officers ....
Ravooation, testator's uttei^

ances as evidence ....
Reward, as impeaching a wit-

ness

as excluding a confession . .

Riot, other acts, as evidencing

intent

see also Mob.
Roail; see Highway.
Robbwy, possession of goods or

money, as evidence of . .

other erimas, aa evidencing in-

tent

motive for

owner's complaint after, as ret

gtita

proof of identity in ; see Idbn-
TITT.

Roantgan-ray photograph . .

Roman CaOioUo as a witness;

nee Rklioiovs Bklibf.

Raloa of Coort, judicially no-

ticed

Roling upon objections . . .

error of, as ground for new trial

Rumora, on cross-examination of

a witness to reputation . .

distinguished fro i reputation,

to prove cliaracter . . .

. . 1784

. . 1704

1782, ires

. . 1790

1757, 1796

1743, 1768,

1796

. . 1783

. 24,2309

106, 1154

882

2530

276

1664, 1670

. . 1665

. . 1872

1784, 1782

969

885

867

163, 154,

2513

351

392

1142, 1762

795

2678

19

21

988, 1111

1611

3908

Safety of machine, premises,

etc., aa evideneed by other

instances

opinion as to

Salaa, coarse of bnsiness in, as

evidence of a transaction . ,

of liquor; see Liqcor-seu.-
IKO.

of other property, as evidence

of value

as qualifying a witness to

value

as evidence of intent; see

Fraud; False Reprb-
8rntation8 ; fraudu-
LENT Tramsferb.

price, etc., as evidence of a
motive

decrease of, as evidence of

nuisance, etc

production of instrument, in

proof of fact of

bayer's utterances, used

against seller's creditor . . ,

intent of debtor in

presumption of fraud applica-

ble to

books of account, as evidence

of; see Regular Extries.
warranty in, shown by parol

statute of frauds applied to . .

see also Grantor.
Balaaman, using entry to aid

recollection ; see Recollec-
tion ; Regular Entries.

Sampla, aa evidence of an entire

lot

Sanity (or Insanity), conduct as

evidisnce of

hereditary, as evidence of . .

capacity of insane person to

testify

witness' experienee in or

knowledge of

witness' insanity, in impeach-

ment
inspection of insane person by

tribunal

'-xsanity excusing abaence of

an attesting witness . . .

of a deponent

of a declarant of facta

against interest . . . .

461, 461

. 1940

94,879,

877,879

48S

714

893

482

1247

1779

1967

2504

2434

2454

488

228-235

. 232

492-497

568,688

. 932

. 1160

1816

1408

1466



INDEX OF TOPICS,

461

665, 795

Banlty (rnniinued).

of a maker of reguhtr entriet 1621, 1601
inunity diiquUfying dying

declarant X446
provable by reputation .... 1621
by inquisition of lunacy . . . 1671
by declaration! of teetator 1738-1740
by opinion testimony . . 1083-1938
by inspection 2220

burden of proof of ... . 2500, 2501
presumed to continoe 2680
hypothetical question as to;

see Htpothbtical Qckstion.
see also Lunatic.

ohoolmaatar, evidence of
standard of discipline of

Solanoe, men of, as witnesses
;

seeEzPKRT Witness.
instruments and tabulated data

of, used by a witness . .

books of, physician's testi-

mony based on ggg
used in evidence .... 1690-1700
judicially noticed asea

olntilla of evidence 2494
Serip, of land giant; see Dun.
mI, official, as authenticating a

document
general principle .... 2161, 2162
seal of State 2168

of court or clerk 2164
of notary 2165
of sundiy officers 2168

official signatures 2167
title to office ojgg

attested copy under seal 1679, 1680, 1081
corporate seals ...... 2169
history of, as making docu-
ments indisputable 2426

'onn of 2456
judicial notice of foreign .... 2566

Baaroh, evidence obtained by
Ulegal 218.3

for lost document 1194
for attesting witness 131.3

Baaworthtnaaa, pre.sumption of . . 268.3

Seorat of trade, as privileged . 2212, 2374
of State 2375
of friendship 2285

see also Privilkor.
•onrlty, agreement to hold deed

as, shown by parol 2437
Baditton, other acts as evidenc-

ing intent: 3^7
other persons' utterances, as a

staodard of luyally 401

183

3909

8«dltioii (eoiKOTMrf).

putting in the wnole of an
utterance 2097,2116,

2119
see also Drfamation ; Tbeason.

Sadnotioii, character of the
woman as in issue or miti-

gating damages 76, 76,

77, 79
intercourse of third person, as

evidence of paternity . . .

acts of uncliastity, as defeat-
ing prosecution or mitigat-
ing damages 206,210

other intercourse, as evidenc-
ing intent or motive . . . 860, 808

who is accomplice in 2060
uncorroborated compUinant . . . 9001
marital privilege in 2280
proof beyond a reasonable
doubt 2498

8«U-contradietioii, as impeach-
ing a witness

one's own witness 902-006
general theory lojy
collateral facts ezdnded .... ]020

material facts 1021
biaa, knowledge, skill, etc. . . 1022

preliminary question to wit-

"•" 1026-1080
what is a self-contradietion . 1040-1043

opinion 1041
silence, omission to claim or

»P«k 1042
explaining away the incon-

sistency 1044
joining issue on the ezplana-

*'o° 1046
putting in the whole 1045
distinguished from a party's

admissions or confessions . 821, IS&l
8«U-Ciliiiination, prt^llsgs against

hutory 0250
policy 2251
application to grand jury, leg-

islature, etc 2262
eoaatitational sanction .... 2262
^tliufpuahed fron coofessioo-

"* 823, 850,

2266
kinds of faets protected

civil lial>ility 22.'>4

ittttmy 2256
forfeiture 2256
penalty 2257
foreign crime 2268



INDEX OP TOWCg.

I'

I

I (eomlmui).
thirt perneii'g orime . . ,

tm^imtdiiag to criminat*

.

fMis foraiaUng a clu« . .

farm of dtDoloawe pn>tect«d
(Mtimony
doetunente and cfaattela

borfily expoaere . . . .

oooim^ooB

29W
SS01

aoe8

a864

oppeoent's proof <^ doeo-
ment by i^j^ ....

mode »ik) ^Met of iMikiiiff

claim

cnwB-ezaninatSon to cinr-
a«<er

judge'* warnii^ ...
claim by p»r^ or oouiia«l .

judge determinea elaiai

.

inferences from claim
waiver of privikfe
by eontract

by Toluntary taatimony .

crinrai^ty removed
by aa^ttal or lapae a< time
bypandon
by staMory amnesty . .

testimoBj not to be oaad
••lf-I)«feno«, burden of proof of

see alao Homicide.
Saatenoa, increaae of by prior

•onvietions

of conviction of crime, as
affecting a witness; see Coir-
vicTiOK or Crime.

•pwat* Batata, wife aa wit-
ness to

presumption of |^ lo or bom '.

Bq^wattoa ml Witnaaaaa
Mater*, itatates

pntmOr* »§atlt ......
demaodabia as Hi Hgiit , , ,

mode <A procedo/a
per«r«»« to bo included .

'. '.

disqadiiaattou for disobedi-
ence

party taattfying irst ua his
own side

Servant; sae t.uti'>yt% ; 8b*-
V'lCES.

tfarTloe of writ, ^oof of, witb-
ou< production

•arvitM Aaadnrad, value as
evi(|#nc# of prto« agreed

capacity or quality, a* idiown
by effectK

2308

1907,1309

. 2266

. 2269

. 2270

. 2271

2272,2273

. . 2275
2276-2278

2279

2280

8281

2282

2912

ym

614

vm
1«8
1880

IMO
IMl

1S42

fte* of other, as nrHsasii of

tions of a witneaa t*

aa disqtMWying •

t for, shown by

46S

««r,Mi

' Mir

1240

802

440

MM

*' of, ae an ad'
mission . . , uim
wmm

; see Ifiowr^ar.

CasdisqwUifyingAwteiass
. . «7

k«M; debtor's admla^sna Mad

._y*J* 1077
doaa «f, aoDclusiveoass .... 1354
return <A process

oonelnrtwnass jg^y
admisribiltty 1664,1670

J^y^, »12
Mlp; see Vxaaan.
•fc^, log-book of; ate Loo-book.
S^VlXng-ReglaUr; a»e REoia-

TEK.

Miootlng, w a crime ; sea Hom-
ICIUK.

Sbopbooka, parties' ; see Reo.
DLAR Entries.

•fcorthand
; aee SrENooRAracR.

howara at a view by a jury . IWT, 180S
Bidowalk; see Kobwat.
>•». dying declaration by mak-

inf 1449
*«tM»ooy by making; sea
Deaf Mdtb.

Siffnatnre

modes of evidencing genaine-
neas ; aee Hastdwritino.

forgery of ; see Forgery.
of deponent to deposition .... 895
of attesting witness or maker

of document 1820, Mil,

, ,
1618

yaacc of, not always necessary . . 3184
aa a formality aaquired .... 24M
by illiterate's aHurk ; see Iixit-
aaaTK.

of oOeial, h» paesuming genu-
,,'»**" 2164,2167
time of. ... 2620

SUeoee, as an inconsistency im-
paaebiag a witness 1041

a* an admMon by a party . 1071, 1072
a« impeaching compUiuaiit ia

'•P* IIM
IB robber/ jj^



INDKX OF TOPICS.

Mi

wr, 711

M7

IVPt

1854

of hunun
conduct; sM Nbouobnce;
Cbakactbs.

of aflaete of » machine, waapon,
piaoa,ato., to eTidenae caiua,

aoadition, or qiiali^ . . .

StaaOH MatMiMnta by a wit-

nets ; see Witmbss, III.

Skill, aa eridenoe of an act daae
initanaaa of, aa i

of a witaaaa; aaa Expbst
WiTHMa.

opiaion as to anotker peraon's
'

r ; see Defamation.

441-4S1

. 8S,87
IM, 221,

461

IMS

of, as eridenced by
616

167
see also Rack.

see SluisANCE
r, a* a bigliway defect ; aee

HlOBWAT.
ae a kind of weather; aee

Weatber.
*o<—i

y

, other offenees, as evi-

deii«Sng intent 360
flrtvMMy, as evidence of pay-

ment 89
falae statements as to; see

False KEFRK8K<VTATioiig.

m evidenced by prior condi-

tion 382
by repatatioa 1623
by oi»nion 1959

see also Dksvor ; Bankrupt ;

Insolvency; Payment.
Sound, distance or quality of,

as shown by instances 460
SoTacstgii ; see Kino; Ezecd-

TIVK.

Sp*o« ; see Distance.
Spaika from a locomotire, as

evidence of negligence or
cause 452

pntuoiption of negligence

from 2609
Bp«oialt7, discharged by parol 3436, 3465
Specimen of handwriting; see

Handwritimo
a, expeit qtulificationa of

witness to 671
opinion testimony to 1977

Syoliation of evidence in gta-

•ral, as indicating guilt . . . 378
tt documents, as evidence of

eonV>ats 291

1 ^aMft'niMrf).

otewamrtiwi . . 2189
as eraating a presomptioD . . 3934

Spoaat ; aee Marital Rela>
TioitsBip; Husband; Wife.

S«7, us impeached by his in-

terest . . 969
whether oorroboration is seeded . . 2000

Staiaa; see Blood.
Stamp, Uw requiring, whether

lex fori is applicable . . . . . 5,6
exclusion of documents lacking . . 2184
required formality of . . . . . 2466

Standard of handwriting; see

Hanuwriti.vo.

State, statute of, when applica-

ble . . . 6

aeal of, presumed genuine . . . . 2163
secrets of, privileged . . . 3213, 3:175

judicial notice of foreign . . . . 3666
conducting a prosecution ; see

Prosecution; Defendant.
see also Foreion Law

State of Mind; Me Belief;
I.NTENT ; Motive ; Knowl-
edoe; Mental Condition.

Statute, Federal or State, appli-

cable in Federal trials . . 9
mode of proof

by official printed copy . . . 1684
by private printed copy . . 1708
by expert, without copy . . 1271

copy of whole required . . . 2109
enrolment, conclusiveness of . . 1860
interpretation of .... . 2478
judicial notice of .... . 2572
constitutionality of; see Con-
stitutional Rules.

recital in ; see Recital.
see also Law; Forbion LiiW.

Statntes, cited in this book
on witness' qualifications . . . 488, 524,

676, 677,

679, 602,

619
on view by jury . 1163
on a witness' examination in

writing moA
on attesting witnesses . . . 1290, 1310,

1320
on dying declarations .... . 1480
on .statements of facts against

interest 1456
on statements of pedigree . . . 1480
on regular entries . 1519
on oaths . 1828

3911
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iy Jl

I (continued).

on tepantion of witoMtM . . . 1887
on uikrital pririlage . . . 2240,9346,

2SS4
on privUege aguiut MlfHsrini-

J^, • 2252,2281
on priTilege for oomaanio*.

tiont to •ttorney 3390
tophysioum 2MO
*o priert 2896

•pecifloitetntat; M«theTA«iE
OF STATuns Cited, ant*.
p. 3633.

•Utnt* of nranda, whether lex
/on is applicable 5

proviaiona requiring nnmbeta
ofwitneaaea 2049,2060

general policy of 2O8I
requiring formality of writing . . 2454

tatat* of Limitatloiu, other
defamatory atterancea barred
''7 403-406

indoraement of payment, aa
remoring the bar ... 1400, 1466

•nnuU privil^fe against lelf-

crimination 2279
burden of proof of . . . . ]

* 2588
see alao Time.

Stniographar, notes of testi-

mony taken by 1889
see also Recollection.

BttpoUtloa; see Judicial Ad-
mission.

Btook; see Animals; Busi-
ness; Corporation; Value.

Stookholdw, books of corpora^
tion used againat 1074

admissions of
'

jjjy*
Btolan Ooods, posaeasion of, aa

evidence of larceny, etc. . . 162, 168
knowledge of receiyer or pos-

•wsor of, as evidenced by
repute

254
•s evidenced by possession

of other goods 324
•oonaed's explanation of poa-
*"°" 1143,1777,

.. - 1781
preaumption from possession

°* 2513
see also Larceny.

Bte««t, defective; see High- ,

WAT.
Strength, as evidence of an act

done

instances of conduct, to prove

671

378

84,225

. 220

WIS

(eoitfiniMrf),

of deceaud, to eridenos stif-

defence 04a
expert qualiiloations of witoMs

to

•tTohala; see Poison.
•vbonwtloii, as evidaaes of

guilt

other crimes as evidencing in-
tent in

141
;Jn>P«<*.inf • witness . .' 000^^02

nbpoMia, history of gigo
oOoers having power to issue . . 2196
general praotioa ^IW
dueutectm '

qjiqq
necessary for proving third

person's detention of
document 1919

oToaa«xamination of wit-
nesa under ig^

•ipensee
'

ooni
Subaoriblng Wltnaaa; see At.

'

TESTiNo Witness.
Sua, wreement not to, shown by
**"' 2406,2486.

2444
SnOsriiic, expressions of .... 171$
Snflotonoy of highway, cattle-

gQ«rd, machine, etc., aa
ahown by efFects 4^1

of a search; see Search.
of evidence, judge to deter-
mine

2651
««"tl«n to a witness, by lead-

ing queetions
by other improper modes . .

Sniolda, deceased's intention of,
as evidencing innocence of
an aoeused

motive for

presumption of insanity from
presumed instead of accident
from taking morphine . .

Simmaiy of voluminoua records
oracoounte

1230,1244
Sopwstitioiia tests of guilt ... 9
Snpptotory Oath for books of

"ocount
J554

Snppoitiiic a witness' credit:
see Witness, III.

Sappraaaion of evidence, as in-

dicating guilt 278
Snntj, principal's admissions

used against jQ^y
using principal debtor's stete-
ment againat ^4^4

768-779

786-788

. 14S
301, 394

2600
. 2510
. 2540
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•nnty (emUinutd).

parol •gTMineiit to bold only
M

•w(*on ; MO Pbtbiciaii.

ombnttal, Mope of teitimony

2488, a44«

in

•nnrwidar to urrwt, m eTidunee
of innocence

Siinr«7, as evidence of adTene
poateesion of a whole tract

u illoatrating teetimony . .

not to be impaaobed . . .

wbetber oonduiiTe . . .

M containing declaration or
repatation of boundary ; tee
BOUNDARIRS.

as an oflloial document . .

judicially noticed ....
Bnrrayor, record* of a predeoes.

or, as qualifying a witness
to handwriting ....

oflicial, not required in proving
boundarioa

testimony not required . . .

opinion testimony to bound-
ary; see BOD.NDARIES.

declarations about boundaries

;

see Bov<«DARiC8.
official return of

as regular entry ; see Rioc-
LAR Entries.

BnrrlTor disqualified as a wit-

use of account-books by or
against

testimony must be corrobo-

rated

nrrlToraltlp, presumption of
Bostalnlag an objection . . .

a witness' credit; see Witxkss,
III.

Bwaaring; see Oath.
Bwitch ; see Premibrs.
Bwom Copy ; see Copy.
ByatMB, of evidence, analysed

of conduct, as evidencing a
crime

1874

393

878

781

1846

2427

166S

2576

704

794

1889

1665

578

1564

2065

2582

18

3

304

T.

Tkble of weights, etc., used in

evidence 1698, 1704,

1706
of mortality, used in evidence 1688, 2566
of interpHt. used in e'ndeuce . . . 1672

TaUy-boek of voters; seeEuc
Tioi».

Vta, payment of, a* evidence of
Uquor-aelling

fraud in, other acts as evi-

deneing intent ....
books of assessment or collec-

tion of; see Assessor's
Books.

privilege against disclosure of
Tu-CoUaetor, oonclusiveness

of deed of .

admissibility of recitols of .

Taz-iaat, production of original

TMobar ; see Schoolmaster.
Talagram, delivery of, as evi.

deneed by dispatch of orig-

inal

production of original . . .

received in reply, as genuine

.

not privileged

Talapbena, testimony to conver-
sations by

authenticating a conversation
by

Taaanoy, production of lease, in
proof of ......

disputing landlord's title . .

declarations made during pos-
session

Taadenoy, of a machine,
weapon, place, etc., as evi-

denced by its effects, etc. . .

Teadvr of witness' expenses
Vsat, see Experiment.
TMtator, conduct as evidence of

sanity

belief, as evidence of will's

execution

statements of execution, con-
tents, revocation, undue in-

fluence, etc

opinion testimony to legal ca-

pacity of

intent or mistake of; sae
Parol Evidence Kclb, D.

burden of proof of insanity .

of undue influence . . . ,

presumption of advaaeement
by

see also Will ; Sanity.
Testtmonial evidence, defined . .

relative value of

general theory of

rules for admissibility of ; see

Witness.

388

841

2874

1364

1664

1240

. . 96
1323, 1286

. . 2154

. . 2287

. . 669

. . 2156

. . 1246

. . 1472

1778, 1779

487-461

. 2201

239

371

1784-1740

. . 1958

2500

3S02

2536

26

38
476

3913
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i

•M DbKO.
TmMmaaj ; m* Witnim ; Evi-
DKHCC; EXPKIIT WlTNieM;
FoBME* Tmtimoxt ; Exam-
iMATioii; Qdmtiom*.

SkaelotlMd b«Uef ; ••• Rkmm-
IOCS Belibf.

Thing; Me Chattbl ; Pbbii*
i»m; Hiobwat; Animal*;
Wbapom; Machine.

TIilBk ; Me Bklikp.
Third paraon, crime of, m avi-

deiioing McuMd'i innoeenee ,

cbarMter of, m eTidenM of

hiisct

threaU nf

ktter of, aa erideuoing tea-

tator's sanity

flight of, M evidence of guilt

fraud of,m evidence of a weak
eaM

admiMioniof; Me Aumimion«.
Thraatanlng Lattara ; see Ex-

tortion.

Thraata of an aoontied, aa evi-

denoe of doing the act . .

of a deoeaMd, a« evidence of

Mlf-defenea

aa excluding a confeuion ; Ma
CONrRBSION.

of a third penon, m evidencing

inuoceoce of tiw accuMd . .

Timber, mark* on, m evidenoe

ofowuerihip
regiater of, as evidenoe . . .

TlMM of posMnion of money, aa

evidence at pajsent . . .

of threata of an aecaaad . . .

of intereoun* in haMaidy . .

of poMgiiioa.^ Matan goada . .

ei health, ilMwijIih etc. . . .

oCaanity .

mi intoNJeati—

of dafaet m higinnr . . . .

oi poaHanon, aaiiai Ium. 4Bbt,

eta.

ai iotereonne inmasaLaUmBBB .

nf nth«rdirfmm»tnTi> irt*».,Bio»Q
.

of ut^BBRBBea, oa enriancing
identity

of other iaquiia or irihuta, m
evidenoBg ouae

of o&er iiiiialhiii i iiiiiBliiiin .

of work done, or Hiiap aean

orasard. am ihaiu 1^ alher

180

140

270

280

. 105

110, 847

140

160, 2152
. 1047

80

108

188

1S2

225

238

285
252

308

408-400

410

437-401

43»

480

3014

I (eontintml).

of other ipark-emiMioiM .... 400
ofvaloM 408
of qoaiifleationa of witnaaa . . 488, 408,

588
of objaetion to a witaaM' qua!-

iflaatkm 480,080
of awing apaoimena of hand*

wriUng 007,707
of mamoraudum in aid of reo-

ollection 745, 701
length of, for a witneM' czam>

ination 788
of character of a witnaM .... 028
of condition of an object .... 1164
aa preanming Ioh of document . . 1100
of notioe to produce an original 1208
of plural depoaitioni 1870
of birth, death, eto., proved bj

family hearMj 1001
of certifying a copy 1077
of recording a deed 1040
of hearaay espTexiiona of pain . . 1718
of ret gettce utterancea . . . 1750, 1770
identified by a person's utter*

•noes 1701
opinion evidenoe to 1077
of putting in testimony . . 1807-1000
of execution of ancient doon-

meut 2137
of execution of deed, proved
by parol 2410

UpM of, presuming payment . . 2517
of execution of document . . . 3520
of alteration of document, pre-

sumed 2525
of death, not prwnmed .... 2581
of survival, not preaumed .... 2582
what is a reaaonable, judge or

jury to determine 2558
jadicially noticed 2581

ana, by adverse poase«ion ; sm
PoeaxaaioN.

documents of ; see OoeuMKvr

;

BkOOUMD COMVBYANCa ;

OCBD.
regiatistion of ; see KxaiaTBA-
TioH OF Title.

in qeetment, affidavit fciijif
common source of . . .

diacfaumer of, m a 1

interest

p»o'-«i iiy repn

sTMwnnt-booka aa •ndenea
of 1641

eCeial register af y$G

1M6

vm
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MMn
inqnUtiMi of, by tlw AtriC

.

. . 1870

dMdf of, priTitogt for . . . . . 9911
ptMoinptioB of, ffom poMM-

ion 9B1A

fraoikwtgnnt .... . . 9999
to oOoa, prcnuDption of . . . . 9fi85

•dmiirioM of ; mo AoMit-
lom; MO alao OwNCMHir.

VMibotoM, M eTidenoo of pwU-
(iM ; iM Family History.

Vosia, potMHioD of, M •ridone*

ofaerima (W, 988, 818
•M alio IfAcniNB.

ftMM M oridcDM <A eriininal't

idoDtity
. 148,148

TMelH ; MOFoomiMTt ; Pmm-
UM.

TMdo, sMNt of, u privileged . 9919, 9374
lae •Uo Custom ; Usaoc.

Vnda Jownal ; see Nbwsi-apcb.
SnuMoriiit of itenofrspbie notes

of testimony; see FonMU
TUTIMOMY.

TnuMtos, in fraud of creditors,

mode of evidencing intent

.

. . 838

Itor . 1082
TruMlatioii, (w]nired for alien's

testimony 811
see also InTMnBTn.

TraTaU, oomplaint in, by bas-

tard's mother . . 1141
TrrnnUt; see Hiorway.
TraMon, other acU of, as eri-

deneing intent .... . 867
eoufeesion of, as dispensing

with two witnesses . . . 818
aocnsed's expressions of loyalty . 1789
list of witnesses before trial . . 1850
two witnesses to overt act . 9036

ItMtia*, saiMitifio, used in evi-

dence 1890-1700
nrwty, judicial notice of . . . 2573

proof by copy ; see Pdbuc
Document.

Treo, family, as evidence of pedi-

gree ; see Family History.
TraapMS, by battery, evidence of

inteut in 364
to property, cTidence of intent

in 367
evidenee of malice in . . . 397

Trial, at common law in Federal

court, roles for 6

90

91

THbI (eeiiliiiHMf).

new trial, notioB for, to ma-
firm an exception ....

material error of ruling, as

ground for

demeanor daring, an evideno*

of guilt 974
pnbUcity of, as a seenrity for

troth 1884
exclusion of spectators .... 1880
prohibition ot printed i*>

ports 1886
separation of witnasses during . . 1837
by inspection 9550

see also iMsracTioN ; Witmbss ;

PLEADIIia.
Trorar, notice to prodoce docu-

ment converted 1200
proof of conversion, without
producing original 1949

Tniat, agreement to hold prop-
erty in, shown by parol .... 9487

Timat-CoaWnatlon, proved by
repute leao

RnatM, admissions of 1076
communications to, not priv-

ileged

Tkvth of defamatory words ; see

Dbfamation.
Tntntabte ; see Premisks.
Typewriting, manifold copies

by, as originals 1984
proving genuineness of ... . 9140

IT.

Unohaattty; see Chastity.
Undaratanding, testimony to a

witnass' ; see Bbubf ; Opm-
ION.

as varying a document; sea

Pabol Evidence Bulb.
Uadarraloation ; see I>:pobta-

TION.

Undiaoloaed Prlnotpal, shown
by parol

Undo* Inflnanoe, teatator's

statements of

burden of proof of ... .

see also Will.
United Stataa, conflict between

Stete law and U. S. law . .

Unaaawcrthtnaes , presumption
of

3915

9488

1738

2609

«

953S
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; M* 0nu, ; Km-
LMKIICIb

VMga, MBoag oonfi^yaaMn,
pnni by npato i«5

M piwrid ^ oiiiaiM iSM
^OMwitMM 90H

wyinK Um Iotm o<u agrw«t 9440
iatorpntiaffrndemuarat . . M«S,2M4M alM CvtTOM ! Hamt.

Vm of maohlMry, premiMi,
ttc, M trideiMw of Ml«ty, ale. . . Ml

Vmuj, impwMbiDf u luitni-

mant for sq9
•bowD bj parol oTidoM* .... 8414
term of • wntrMt of; im
CoMTkAOT.

VtewuM of oUmt forgod dora-
mento; Mo FomauiY.

of lib*] or alaiMUr ; •• Dkwa-
MATIOII.

M kUntifjrioff » Urn* or plaee . . 410M alM HCAMAT Ruu, UL

706

.
Taema-rsy pbotogntph . . .

Talaa, of an artiek aold, aa a?t>

denoe of priea agraad .... 883
of tnroperty takan, aa aridenoed
by othar salaa ....... 4«8

witnata' ezparienea or knowl-
•dga ai qnali^ying him to
t««wyto mrr,

711-721
inpaaehad by inewiaiateD-

eJ«« 1040
prorabla by Joiy'i riew .... 1168
by booka of aaaeaaora .... 1841
by opinion teatimooy . . lMO-1048

Jary may um general knowl-
edge of 2670

of eridenoe ; aae WnoBT.
see alao Salbb ; DAMAOta.

aqrlag the terma of a doea-
ment; aee Pakol Eviokncb
RVLC.

oUola, injorias to, as evidence
of a hi^way defect 468

character of driver of; aee
Neoliobmcb.

standard of oondact as possan-
gers, employees, etc 461

andor ; aee Grantob.
Vandaa; aee Gkaxtkb.

MMtwd diaaaatk » •ridMM a< t,t^
•««"lte»y i«s

TatMt^r. elMtraater te; aaa
CaAKAOTBK.

MbiU Ao*! laa Hbamat
Riru, III.

•KMol, In aaethir aMMa, aa
rapntaliM lagg

act to be impaaabad by Jonn . . aSM
diraationofa mm

•aa also Jddicial Rnoan.
•Ml, loaa of, aa aridmMad by

iikctnama 168,28(1
aafety of, onatom ol otbar owB-

en, aa aridenoa 481
prasaiAption of nnaaawortbi.

nasi of 3888
lof-book of; aae Ixxi-kmk.

lelavaaaaa, of an animal, art
dMiea of ownar'a knowladga of . . 261

tee alao Aiiimal.

towbrfwy.ganaralpriBeipla . . 1182
•Ifewabie on any iaaue 1188
trial Court's diaeration .... 1184
bypartofjury 1186
nnaathoilaed view 1188
•howera ii87
Tiew aa eTidenca 1188
eridence not to be takan at . . . 1808
defendant's presanoe at ... . 1808

iolraea of deoeaaed ; aaa HoMicior 248
oio«,aaidentifladbyattaranoa . . 223

aa identifying a parson .... 880
by opinion teatimony .... 1877

oU, paml oTidanee to abow a
tranaaetion 2400, 3423

olr Dba, for aseertaining a
witnasa' foaliflcationa . . . 488, 487,

608,600,

688
admisalona of a dooamant'a

eontenta on 1268
rig^t of eroaa^xaainatioB on 1884, 2660
examining into religiow belief

on 1830
ota, refusing to reeeire, ari-

denee of intent in 887
fraudulently easting, eTidenee

of intent in 887
declaratio-Qs oonoeming, by a
wter 1712

discloenre of, privileged

•lector 2316
Jnror 2840,2861
member of Legislature .... 2876

see alM Balxot.
8916



IMDBX OF TOPICS.

Wafw of tow, In tiM klrterjr ol
ntlMofofUMM 676

W«|MI| tM VicaicLB.

WaHw of iMdmlMiUUtjr, bj
ofbring other iMfdniiMlbto

•fidMM* 16
ofoblMUaM IS
ofri^tofMmfroatingMOMm 1806, 14l^

aeea
of pririlag*, not to tMtlfj

faiaat hiMbMtd or wife 9343, 9840
g^iwt MU-erimlnatloii

of Momay and eliaat . ,

of phyiieiu uid paKcut .

of noUoA to diraot vardiet .

of proof; MO Judicial Ad-
MIMIOK.

of rigfal to abiant witnaai'

taaUmony
Wamat of tond-antry, oriftnal

»*i«i»*i iai»
aaa alio Judicial Rccobd;

Land Orrica.
Watnatsr, diitinguUiiad from

an admiwion lOM
shown by parol 3434

Watw, other initancaa of affaot

of, aa evidence 4A1

3375

3837

3868

3406

3666

Woaltb, provable by reputation

by aaaeiaors' books ....
Waapoo, deoeaaed's carrying of

a, as evidencing aalf-defenoe

aa eridenee of identity . .

other instances of its affeoU, as

OTidence

athiUtion to the jnry . . .

Woatker, as shown by condi<

tions at other times or plaees

record of f.-onditions of . .

Woii^t, of evidence, distin-

goiahed from rdevanoy
of cirenmstaotial eridenee

of confessions 801, 866
of taetimony wilfully fake . . . lOOH
no rules of law for 3034

'Wetghta, fraaduleiit, other acts

evidencing intent Ml
Whlaky, judiolaUy noticed .... 3583
Wholo of an Uttaranoa, put in

evidence

general principle S094
I. CompuUoni Completeneu
precise words required

eonvenations, etc 3097

1633

. . 1040

. . 346

. 416

. . 431

. 1167

. . 438

1633, 163»

. . 13, 20

26

3017

Wfcolo of as OliwaaM (cv.ii'rf).

former tsattwony 9006
all parts ie(|Blred

eoaversaUoiia, ate 3000
oonfeoafona 910O

whole of a writing required

dapcaltioBa, etc 9106
soparato writings 3to4
lost dead or eontraot .... 3lw
abstract of title 3106
loot will 2100
pttUie records 9107-3100
judicial recorda 3110
bill and aiwwer in chancery . . 3111

II. Optional CamplfltHfu
remainder may be pot in . . . . 91I6

conversations, admissions,
confessions, ete 3113

sundry writings 311O
charge and charge state-

ments 3117
aecount-booki 31 ig
separate uttarances 3110
letters of a correspondence . . 3130
answer in chancery made

evidence 3131-3194
opponent's inspection mak-

ing the whole admiaaible . . 3136
self-contradiction . . . 1016, 3008
dying declaration 1448

Widow, as a witness ; see Mari-
tal RlLATIOaSHIP.

WUa, notice to, aa evidencing

husband's knowledge . . ,

testimony of, aa dlsqualiflad or

privilegad ; see Mabital
Rrlatioxsrip.

communications by or to, aa

privileged ; see Mamtal
RCLATIONSHIP.

admissions of, against bus-

»>«>d 1078, 1088,

3383
acknowledgment of eseontion

of deed, conclusive 1647
statements of, to evidence ped-

igree ; see Family Histort.
expressions of feelings towards
husband 1730

presumption of gift by or to . . . 2636
of accomplice, to corroborate

Um 3069
presumption of coercion by-

husband 2514
see also Crimikal Contersation

;

Hdsbamd; MARBiAor.

361
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INDEX OF TOPICS.

Will, atteitation of, whether Itx

fori b applicable to s
WlU, forgeiy of, character of

third penon a* eridenoe ... 08
•kill in drafting, as evidence

of authortbip 07
testamentary plans, as evi-

dence of execution or con-
tents 112

execntion of, as evidenced by
testator's belief JTI

spoliation of, as evidence of
contents 291

production of original ; see
Original Documeht.

kinds of copy admissible ; see
Copy; CERTiriED Copy.

calling the attesting witness;
see Attesting Witness.

undue influence evidenced by
other instances 333

using testimony given at pre-
liminary probate 1417

record of probate, to prove
execntion legg

certified copy of iggj
testator's statements of con-

tents, execution, revocation,

undue influence, etc. . . 1734-1740,

1782
recital in, as evidence of ped-

igree ; see Family History.
interpretation of; see Parol
Evidbnce Rule, D.

proof of, by two witnesses

personalty 2048
»^^ 2049
nuncupative wills 2O6O
holographic wills 2O6I
revocations, alterations, etc. . . 2051
contents of lost will . . . 2052, 2106
testimonial evidence re-

quired 2090
made in a single document . . . 2463
proof of, by age of document 2137-2146
publication of 2411
reading over to testator .... 2421
intent or mistake of testator

;

see Parol Evidence Rule, D.
lost will, clear proof of .... 2498
burden of proof of ... . 2500, 2602
presumption of revocation of . . 2528

see also Testator; Doccmknt;
ExBCCTiON; Sanity.

^trirta; see Negligence; Prem-
ises; Highway; Machine.

8SI8

WltttMa
I. Qualijientiont and Dujuaif/leaHotu,
general theory 475
Ume 488
burden of proof 484
mode of proof 485
time of objection 486
jndge determines 487
statutory enactments 488
Federal rules 8
insanAjr, etc 492-sSOl
deaf-mutes 498
intoxication 499
disease, etc 600
blindness

infancy 605-609
alienage, race, color 610
*** 617
religion 513

theological belief; see Oath.
infamy (conviction of crime)

as a disqualification . . . 619-624
kind of crime q20
judgment of crime .... 621, 622
pardon, reversal, etc 628
statutory changes 624

turpitude ttlf-confested, as a
disqualification .... 625-531

accomplice 526
perjurer 527
attesting-witness S28
repudiating one's own in.

strument 530
experience as a qualification

(expert capacity) .... 665-571
general principles .... 655-662
foreign law 664-666
•Ine 667
medical and chemical topics . 568, 609
••n'ty 668,669
handwriting and paper money . 670
sundry topics of expert

testimony 57^
opinion in general; see
Opinion.

interest as a disqualification . . 676-687
hwtory 675
interest in general 670
civil parties 677
survivor against deceased,

lunatic, etc 678
accused 679
co-indictees and co-defend-
nts 680

testimony to one's own in-

tent 681
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475
488

484

485

486

487

488

6
82-501

498
490

600

95-500

510

517

518

!5-531

526

527

528

530

WitiMM (eontimud). tmMim
•ttMtiDK-witneu of » will ... 582
timeof interest; Toir dire . . . 583
burden of proof 584
mode of proof 585
time of objection 586
jodge determines 587

marilat rtlaliomkip u • di»-

qaalifioation 000-620
history 600
policy; statntes 601, 602
general principles .... 603, 604
mistress, bigamous marriage . , 605
for whom is the spouse dis-

qualified 606-610
exceptions based on neces-

•ity 612
exceptions based on statutes . 013-617
statutory abolition .... 619,630

huneUdgt as a qualification . . 650-721
knowledge as requiring ob-

serration 630
distinction between experi-

ence and knowledge . . . 558, 651
knowledge of a class of

things 653
burden of proof of knowl-
edge 054

witness specifying grounds
of knowledge 655

personal observation required 656
knowledge amounting to a

belief or impression .... 058
knowledge based on insuf-

ficient data 050
identity, age, etc 660
state of mind 661
scientific improbabilities ... 662
speculative injuries 668
that a thing would have
been observed 664

•dentific instruments or tables . 665
nbordinates' records or scien-

tific books 605
one's own age 007
another person's name .... 007
interpreted conversations . . . 668
telephone conversations . . . 669
hypothetical questions . . . 672-684
party's admissions 1058
medical matters (sanity, dis-

ease, etc.) 687-600
foreign law 690
reputation 691,692
handwriting 693-709
by seeing the act of writing 604-608

3019

WltncM (continued).

by seeing genuine docu-
ments

by expert comparison
value

general principles . . .

land

699-708

700

711-721

7U-713
. 714

715
. 716

717-721

. 1445

168

1086

services

personalty ....
sundry rules . . .

dying declarant . . .

keeper of books of ac-

count 1580, 1556
officer making public docu-

ment
notary

recollection ; see Kecollec-
TIOS.

II. Examination

mode of interrogation in

general 768-788
leading questions .... 769-770
misleading questions . . . 780
annoying questions .... 781
repetition of questions . . . 782
multiple examiners .... 783
length of examinatioa . . . 783
judge's questions 784
narration without questions 785
non-responsive answers . . . 785
improper suggestions ... 786
prepared deposition .... 787
answering by reference . . . 788
prior conference with at-

torney 788
non-verbal testimony . . . 789-797

gesture, etc 780
models, maps, diagrams . . . 791

photographs 792-797
written testimony

sundry modes 799-801
depositions 802-800

see also Depositions.

absent witness' testimony . . 807

see also Judicial Admis-
sions.

interpreted testimony . . .811, 812
aliens, deaf-mutes, per-

sons ill or inaudible, in-

terpreters, translations . . 811

confessions; see Confessioms.
testimony under duress . . . 816

direct examination; see Ex-
amination, III.

croMihexaminalion, in general;

see Cross-examination.
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WltntM (eofKi'nuM/)-

of one'i own witn«M; Me
Impbachmuct.

(o ibow biai or corrvption;

Me Tmpbachmkkt.
to oontenti of s dooament;

ee Orioixal Docdmeht.
to one's own cMe; see Ex-
amination, III.

refusal to answer on; aee

Privilbob.

m. ImpeachmentandDuettdil;

Me Impbachmbnt.
rV. Restoring Credit

general principles . . .

good character in support

discrediting the impeaching

witness

explaining away a Mlf-oon-

tradiction

a contradiction ....
explaining awr.y the bad rep-

utation

explaining away the miicon-

duct

explaining away the bias,

etc

oorroboration by similar con-

sistent statements . .

witnesses in general . .

contradiction of . . .

party's admissions . ,

rape complainant . . .

bastard's mother in trarail

owner of goods robbed .

possesMr of stoW goods

ocused in general . .

utterances identifying a time

or place

supporting a contradicted

witneu
•n attesting witneu . .

T. Witne$$et required to it ealltd

be/ore olKerM

attesting witness ; see Attest-
iNO Witness.

magittrate't report of testimony

sundry witnesses

maker of dooament, sni^

Teyor, etc

official certificates . . .

VI. Separation ofWitnesses; see

Separation or Witnesses.

VII. Number of Witnesses

txcesiioe number may be r*-

jected

, . 1100

1101-1110

1111

1044, 2115

. . 1007

1112

1116

1110

1122-1144

1122-1132

, . 1005

. . 1133

1134-1140

. . 1141

. . 1142

. . 1149

, . 1144

4ie

1007

1614

1326, 1340

. . 1830

1845-1353

Wltnaaa (coiKiniMiO.

experto 1908
character witnesses 1006

other witnesses 10O6

required number

treason 2036
perjury 2040
sundry crimes 2044
dirorce 2046
chancery bill 2047
will of personalty 2048

of realty 2G40

nuncupative will 2050
holographic will 2051

rerocation, alteration, etc. . . 2051

oontenU of lost will 2053

usage or custom 2053

miscellaneous civil cases . . . 2054

single witness need not be be-

lieved 2034

eye-wituesses of a crime .... 2070

corpus delicli 2081

VIII. Kinds of Qualified Wit-

nesses excluded or required to

be corroborated for special

reasons

Judge 1000

juror 1010

counsel or attorney 1011

referee, arbitrator, sheriff . . . 1012

opinion witness ; see Opinion
Rule.

accomplice 2056
prosecutrix in rape, bastardy,

etc 2061

parents bastardizing issue . . . 2068

surviving claimant against de-

ceased 2065

children 2066

ChineM 2066

confessions

respondent in divorce .... 2067

accused 2070
comus delicti .... 2072, 2081

marriage in fact 2082

bigamy 208S

admissions 2086
owner in larceny 8080

wills, contracts, etc 8000

statute of frauds 8001

IX. Securing Attendance and
Testimony

compulsory procew

history 8100

constitutional guarantee . . . 8101

duty to givb testimony .... 310S

8020



INDEX OF TOPICS.

IMS
1908

1908

2036

2040

2044

2046

2047
2048

2G40

3050

20S1

20S1

20S2
2053

2054

2034

2079

2081

1009

1910

1911

1912

2050

2061

2063

2066

2066

2066

iMttOB

2193

Wltnaw* (continued).

produotioD of dooumsint* .

intpeotion of premises, chat-

tels, body 2194
officers having power to compel . . 2196
persons exempt from process 23(!8-2372
liability to suit or arrest .... 2195
notice and summons 2199
ubpcena diica tecum .... 2*J(I0

tender of expenses .... 2201, 22<I2

expert's fees 2203
ability to attend 2204

iUnesa 2205
merchants' books 2205
sex and occupation 2206
officials 2206, 2371
official records 2373
distance from trial 2204

process upon the Executive . 2368-2372
X. Prii<ileged Tatimony ; see

Privilkoe.

XI. Sundry Topicn

rules for witnesses in Federal
courts 6

testimonial evidence, defined 25, 26, 476
accused as witnefts q]
intimidation of, as evidence of

Ruilt of party 278
failure to produce, as evidence

of a weak case 285-292
Bubomation of, other attempts

as evidence of intent . .

testimony of another, as a
basis ; see Hypothetical
Qdestion

attesting witness ; see Attest-
iNO Witness.

absent witness' testimony ad- 807

842

iMB (eonlinuid).

litted to avoid postpone-

WitDMBI
mitti

ment
duress c', as not excluding tes-

timony
to contents of a document; see

Orioimal Oocumknt.
to a copy of a document ; see
Copv.

discovery of namea of wit-
nesses; see Discovekv.

list of witnesses before trial . .

indorsement of witnesses'

names on indictment . . .

to ex<"!ution, showing docu-
Pient to opponent ....

Women qualified as witnesxes
exempt from attendance . . .

Worda, interpretation of; see

Parol Evidence Rcle, D.
meaning of judicially noticed .

as verbal acts; see Hearsay
Rule, III.

defamatory ; see DErAMATioN.
Work, capacity of, as evidenced

by instances

see also Services.
Workman ; see Employee.
Wound ; see Corpural Im*

.iury; Weapon.
Writ, proof of service of, with-

out production

see alsoJcDiciAL Record.
Writing ; see Handwritino

;

Document.

iMtlas

815

816

X-ray photograph .

1850

1860

1861

517

2306

2582

460

1240

795

. 2067

. 2070

072,2081
. 2082
. 2085

. 2086

. 2089

. 2090

. 2001

2190
2191

3192 3921




