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DIVISION COURTS.

OFFICERS AND SUITORS,

Crerks—Anusiers lo quertes.

To the Editor of the U. C. Law Journal.

Mg. Emror,—~Several of our Division Couit Clerks are a
gooi! deal perpleved as to the charues they aught to make for
some of the services they are called upon t perform.  One or
two now occur to e, on which the « tariff” is as silent as the

ead.

T%e one—The Revival of a Judmnent.

The other—"The common case of waking one Judgment pay
another Judgment!

There are of courze extra services here, and assuming that
the Clerks ure entitled to be paid for these services <the tarifi
does not make any provision for it—and there is hard'y safety
in that woithy class applying to their case tie adviee (given in
Scott’s Marmion) of, C‘l:lrg(.'! Cuester! Chiargre !

1 fling these guerics into jour sanctun o1 request® of
suffering Clerk, and I am quite sure thiat it cliss generaliy
will ¢ present arms,? 1o mark thew approval of your ¢ coming

to the charge
I am yours, &e., R. N.

The good old days are gone, the age of chivalry
has passed. We cannot wake the silence of the
woods with ¢ England and 3t. George,” or ring
out, * Charge for the golden Lilies.”

So much for our poetic correspondent.  Now for
a drop of comfort for R. N.’s friend, the disconsolate
Clerk. Seriously, we think there is authority in
the tarift for remuneration in respect to the services
mentioned.

Revivor of suits under the 73rd section of the
D.(. Act,are in the nature of actions—the plaintiff
¢ yecovers” in the suit—a summons is issued—a
judgment is rendered—and the fees are claimable
as for entering an account, and issuing a sum-
mons, &c.

When leave to issue execution is necessary, and
is obtained under the 67th Rule, there must be an
order by the Judge, which must appear in the pro-
cedure Book, and we think it comes within the 8th
item of the amended tariff, for a fee on order will
also be payable to the fee fund.

With regard to the procecdings on cross judg-
ments (51st section D. C. Act) there may be some
question, but the better opinion seems to be that
an application to the Judge is necessary to give
effect to the entry of satisfaction of judgment; in
such case the charges last mentioned would be
payable. If the Judge makes order at the hearing
of a second case that one judgment should be set
off against the other, it involves an order in two
causes, and would appear to warrant an cxtra
charge for the entering a second order.

To the Editors of the U. C. Luw Journal.
. Gexrzeuex,—Feeling the importance of uniformity of prac-

::c unongg. E-C Clerks; I beg 0 ask the following questions

Double mileage—The two defendants jn a suit live at the
sanie place, say 10 miles from Clerk’s office, aud Bailift serves
cach with u copy of summons on same day s Query, 1s Balift
entitled to single mileage of 10 miles or to dotible mileage ©
A miles?

Circuitous mileage—A defendant lives 10 miles 1est from
Clerk?s oflice, but Bailuly in peformance of his various duties,
requires first to go 10 mites south, then 10 miles west, making
v s services on the route 3 from thenee he travels 10 miles
north to serve detendant in questions Query, Is Bulitt entitled
to the direct mileage of 10 miles, or to the’ circuitous mleage
of 30 miles?

I have always found difiieuity whenever the above cases
ocenr—Raititfs eont nding that the larger sum is the legal ono,
defendants, the jesver.

Yours, &c., A SuBscrIBER.

Devoy, December, 18506,

Danble mileage.~The Bailiff is only entitled to
single mileage: to serve the defendants in the par-
ticular suit he has only travelled ten miles; there
is but one affidavit, and in it he cannot swear that
“he has necessarily travelled fwenty miles to make
such serviee.”  In taxation the Clerk should dis-
allow all over ten miles, having knowledge of facts
as above set forth.

Circuitous mileage~In computing mileage, each
case is to be considered as if it stood alone; and
the amount to be regulated according to the dis-
tance by the most dircet travellable route from the
Clerk’s office to the place where the defendant is
served.  If in the performance of other duties the
Bailiff reaches the defendant’s residence by a cir-
cnitous route, and then afleets service in the way
above suggested, it can give him no claim to extra
mileage: a charge based on such a caleulation
would be illegal and oppressive. A Bailiff con-
victed of charging in that way wouid be liable to
the severest penalties of the Aet.

As a general rale, if a Clerk knows how far the
) . hy .
defendant’s residence is from his office, and finds
larger mileage charged; in taxing the costs he
should enquirc into the circumstances, for it is
obviously the Clerk’s duty to protect the public
from illegal and oppressive charges.

STITORS.
Goods bargained and sold, (continued.)

Earnest or part payment.—A part payment, how-
ever small, takes the case out of the invalidating
operation of the Statute, but the money must be
actually paid over: and it has been held that draw-
ing the edge of a shilling across the hand of the
vendor, but not left with him, but returned to thie
buyer’s own pocket, (a customary form of counclud-
ing a bargain in England,) is not equivalent to
earnest or part payment within the meaning of the
Statute.

Where A. was indebted to B. in £4, and it was
verbally agreedd between them that A, shounld gell
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to B., by sample, certain goods ubove the value of
£10, and that the £4 should go in part payment;
and the goods were d('livercj; but refused accept-
ance, it was held that the contract was void under
the statute; but it seems that if there had been an
express agreement that A. should pay to B. the £4
.and take it back as carnest or part payment, the
statute would have been satisfied without proof
that the money actually passed.

Note or memorandum in wriling of the bargain.—|

By the word “bargain” is meant the terms upon
which the parties contract—and the note or memo-
randum must express all the terms of the contract.
Where a specific price is agreed on and there is
nothing suid in the written contract as to price, it
is imperfect and cannot be given in evidence; but
where the price is omitied, and it does not appear
that any specific price was agreed upon, a reason-
able price may be presumed ; but the terms of the
written contract cannot be varied by word of
mouth evidence—but where the price is ambiguous,
as for instance when hops were sold at 100s.”
this nay be explained to mean £5 per ewt, The
written demand must be made before the demand
is entered for suit,

The making and signing by the parties —A sig-
nature by initials is not enough. A printed name
is sufficient if recognized by or brought home to
the party as having been printed by his authority,
and it is immaterial in what part of the agreement
his name is signed. But whether the writing of
his name by the defendant in the body of the instri-
ment for a particular purpose be a sufficient sign-
ing, appears to be doubtful.  The Statute requires
the agreement to be signed by the party to be
charged therewith, or ~ome other person thereunto
by him lawfully authorised. It is good as against
him, though only signed by the party to be chaiged
and not by the other party. A correspondence of
several letters, if conaected together, will form a
sufficient memorandum.

ON THE DUTIES OF MAGISTRATES.

SXEICHES 3Y 4 J, P.
(Continued from page 222, Fol. I1.)

Evidence—With regard to evidence generally,
but little can be said, without exceeding the limits
assigned to these sketches. As a gencral guide,
it may be observed that the following principles
should be adhered to:—

1. No evidence ought to be admilted but what is
relevant lo the question at issue.

2. The best evidence, which the nature of the case
admils of, ought to be adduced if it can be had, and

if not, then the next best or secondary evidence, groof
being first given of the impossibility of procuring
the farmer.

(The impossibility of procuring the best evidence
may be by its destruction or loss, or its being in
the possession of the opposite party, who, on notice
to produce it, has failed to do so.)

3. Tie burden of proving the charge lies upon
the prosecutor.

4. The porty charged with an offence 1s presumed
to be innocent until the contrary is proved.

In addition it may be stated, that upon the ques-
tion of evidence gencrally, the Justices ought to
require the same 1egularity and strictness of proof,
or nearly so, as upon « trial on Indictment in the
Superior Courts.

In the absence of counsel for the parties, the
examination of witnesses should be conducted by
the presiding Magistrates, the parties of course
being allowed to put all proper questions to a wit-
ness. With respect to the mode of examination,
the following remarks from Stone’s work on the
Petty Sessions, are very appropriate :—

It is very common for gentlemen who have not
attended to the principles and rules of evidence, to
fall into the error of supposing that the strictness
observed in the Superior Courts, with regard to
leading questions, &e., savours more of legal tech-
nicality than of equity or justice, and has a ten-
dency to smother the truth, rather than promote its
fair development ; but practical experience readily
detects the aptitude and ease with which an igno-
rant or dishonest witness may establish a series of
facts, by merely answering yes or no to leading
questions, when in reality he has no actual know-
ledge whatever of such facts, but has perhaps keard
or supposed them. In short, the unanimous voice
of the most learned urists and philosuphers (not
to mention the delil erate opinior of the learned
Judges of modem, is well as of former ages) has
decided that truth ::nd impartial justice alike forbid
leading questions to be put to a witness, so as to
suggest favorable answers, on his cxamination-in-
chief, i.e., his original examination, on behalf of
the party who seeks the benefit of his testimony.

But if Magistrates are careful to prevent leading:
questions, and to repudiate learsay answers, they
may be fairly allowed to relax somewhat from the
strictness exercised in the Superior Courts, with
regard to other rules of evidence which are not of
such general force, and which have of late years
been qualified to some extent by the learned Judges
themselves, At all events, in the administration
of justice in their minor Courts, Magistrates ought
not to deprive suitors of the benefit of the fullest.
investigation, by too nice an observauce of tech-
nicailties.
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Magistrates, in this conntry particularly, should
examine the particular Statute under which they
are acting, for the rule us to the admission of inter-
ested witnesses is not uniform. The witness who
has a pecuniary interest in the result of a proceed-
ing is not competent unless rendered so by special’
enactment.

In every case there should be suflicient of un-
doubted evidence to prove the offence clearly, so as
to satis{y the true intent and meaning of the Sta-
tute; and where compensation is awarded, the
extent of the damage should be proved.

A free and voluntary confession made by a
defendant in the course of conversation with pri-
vate individuals, or while in the presence of the
Bench of Magistrates, is good cvidence against
him ; but proof of any confession oblained by threals
or promises would not be sufficient. The evidence
of an accomplice is admissible, but if uncorrobo-
rated, not very reliable testimony.

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal.—By V.)
CONTINUED FRON PAGE 3.

What Goods and Property may be Seized.

A writ of Fi. Fa. delivered to a Sherifl binds
the goods und chattels against which it is sued
forth, from the time that such writ has been deliv-
ered to the Sheriff to be executed. This rule has
always been considered to apply to executions from
the Division Courts, which are in the nature of
Ft, Fa,and that the defendant’s goods and chattels
are bound by such a writ from the time it has been
delivered to the Bailiff to be cxecuted, and so the
Rule applicable to a Sherift would equally apply
to a Bailiff.

The meaning then of goods being bound by the
delivery, &c., is that after the writ is so delivered,
if the defendant make an assignment of the gouds
even for a valuable consideration, unless in market
overt, the Sheriff may take them in execution. If
the party at whose suit the writ issued after the
delivery of it to the Sheriff, gave him notice not to
execute it, until further order, this is tantamount
to a withdrawal of the writ, which cannot be con-
sidered in the hands of the Sheriff to be cxecuted
until an order to procced.

A Division Court Bailiff would seem to be justi-

in the ordinary way after the execution has been
delivered to the Bailiff, as, notwithstanding the
sale, no property wonld pass to the purchaser, the
property being bound by such delivery as against
the defendant himself, and all claims by assign-
ment or representation through or under him, and
also after an unqualified order from the plaintiff to
the Bailiff, not to execute if another exccution
should come into the Bailifi’s hands to be exe-
cuted, he should seize under the latter exceution,
although there might not be sufficient goods to
satisfly both.[1]

In the above case, and indced in cvery case
where the Baliff is called upon to act under cir-
cumstances where his powers admit of question, it
will be safer for him to take the first step, casting
on an adverse claimant and the judgment creditor
the responsibility of having the question decided.
This the officer can do by sning out the Interpleader
Summons, of which lereafter.

With respect to the sort of goods that may be
scized, it may be laid down as a general rule that
the Bailiff' can seize and sell all the personal pro-
perty belonging to the defendant which he can find
and which can be gold, with the exception of wear-
ing apparel and bedding, &ec., to the value of five
pounds, and perhaps also of goods in the corporal
possession of the defendant. ¢ Goods and chattels™
are the words used in writs from the Superior
Courts, and cach of these words, in its largest
sense, signifies all a man’s property that is not real
estate; but they would nat include clioses in action,
as promisgory notes, &e.; for these, however, there
is a distinct provision, as we shall sce.

Under the term, goods and chattels, it has always
been considered that the Bailiff can, as in the case
of a Fi. Fa. in the Sheriff’s hands, sell a lease or
term for years belonging to the defendant, and
execute an assignment of it under his seal to the
purchaser, and the same of a term for years ac-
quired by marriage, the exceution having the same
effect as a disposal by the husband. Fiztures,
however, cannot be sold: by Fixtnres are meant
those things which are fixed to the Freehold, and
which go to the heir, and not to the executor—
such as furnaces, ovens, doors, windows, &c.,
but utensils fixed for the purpose of trade, such

fied in reizing any goods sold by the defeadant

{13 Sve Arch Prec.—Eaysrwtiom
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an coppers, kettles, and the like, may be sold.[2]
Also, that growing crops, grain, and other articles
raised by the industry of man, may be taken in
execution, but that things which are produced
without the labonr of man cannot—neither can
¢lover or artificial grass, growing under grain, &c.
Where the tenant continues in possession afier for-
feiture of his lease, or is otherwise a trespasser,
the crups cannot be seized under a Fi. Fa. against
him.[8]

U. C. REPORTS.

SCNERAL AND MUNICIPAL LAW.

In THE MATTIR OF ARBITRATION BCTWEEN Tue Musicipaz
Couxcit or e Couxty oF Mivpresex ann Tug Mavor,
ALpeaMEN AN CoMMoNALTY oF 71 CiTy oF Loxpox.

(Reported by €. Ro‘inson, Exq.. Burrister-at-Law.)
{Trinity Tenm, 20 Vic.)

Ariitration on erertion of town ity city=12 Ve, cap, %8, see, 18 12 Vie,, cap, 8
26,3005 11 813 Vi, eap. 10), sec. 2:-In‘nmc,frm~¢ edect giten 10 cu{x'nzk
Limiting i1s continuance—Cousirvction of 11 Ve, ecp. 81, 320, 209,

Arbitrators were appointed by articles of agrecinent, dated 281l of Pecember.

1o settic cestain disferenies cootud as pruding b tween the aty of fone
do and the county of Muddlesex. respectuns the compensation 1o Le paid by
he Caty 1o the Loty for tie tise of the County courtiogse wul gaol, sl
econceniing coetnin flaancial aifuirs ther depesding beiwece 9 e <t muicre
palities, Ui the sanie day they awa:ded thnt the siock held by the Lounty i
certain ruilways mentioned shoutd be divtded s the proporiion of ‘\"..,ﬁﬁ?. 0
he toansferred to the Caty. the renainne far-Giths 10 h lotg still 1o the
County, d="That the Ciy hotld pay the County £2 633 it acooust of
the county roads, and should heep sieh reads i repair within the city lzats,
Brd—="that the City shonhd rary e Connty L1966 1 tull for therr portion of
the County debt, 3t —=Jhat w guinre each of the mmegaibties shonky Ty
the expease of all prisonvrs comtisited 1o e Connty ol by each of them
repectiveiy. and the purtion of sach expense mcursed by the Gty should be
paid over Ly them m January of el year  Sih~That m future the City
shwald pay the Connty onostinrd of git ssadentil expensces comcetd wah
the County courtehause and guol. s duding fepaira und et e, topether
with onesthird o wll expences connrected wath the sdimustration of ﬁ.,x.cc
not paid by governent, siclt pus teat to be wade i the wosh of January
jn each your.  Gili=="Slat the Caiy abonid juy the County the s sentioniet
30 the oty 2ed and 3td clavees, with iterest, i twehve motttas from the Ist
of Jauuary, 1836, except that the € Connesd shonld gy thesr shave of the
rulway sitek at the tane the coumny debentures given therefor shouil lecotme
payable, Tth—That the nd Rad shiobidd tahe eifeed Ga the 1st of Jwiiarty. 1855,
and remain in force aid the 3st of Jehuary, 1560,

Hald 2~

That the giving to the awant a retroeective eTer 1o the 14 of January,
1333, beitg the tine when Londan was deciased a Gty, Was siot oigeciionabiie,
hut piopecs :

Tat the arhitrators Lad authority to give tme for paymest. acin the gth clanse s

That the limiting the comumance of thie awned 10 the 382 of January, 3900, due
tncoasistent with the 12 Ve . egp 8Y, <cc. S0 and peadered e waward vadas
to the dth 2nd 34 clatises, fesprenng the conrteivouse aud gavi

That the 4th clause of the avard vas alo tad. beeattee the net dizeers that the
urbittators «kali setlle 2 zum 10 be Joud, ad does uot authorize a rutable
davision of the expences:

That the £th aud G:b c'anees sight te separated fiont the rest. il the award
sct uaside ns 2 then only,
(11 Q. B. 1., 331.)

On the $5th of December 1835, Thomas Moyle, Thomas S.
Shenston, and William Batker, Esquires, made an award, in
which it was rocited that by articles of agreement made on
that day between the Municipal Council of the County ot
Middlesex aud the Mayor, Aldermen, and Commonalty of the
City of London, (in Upper Canada) it was recited that certain
diflerences had arisen, aud were then pending between the
suid municipalities respecting the amount to be paid by the
City of Loudon 10 the County of Middiesex as compeusation

{2} D. C. Act, sces, $3. 60, 80, Arch. a2, Execvuon by Fi. Fa.

{3) The rowier is vedeced 10 Arch. Pinc.—Title, Ezecution by Fi, P~
Ve SRARAVING B8 W W By o sui2vd, wall 1 foamd dolikaorid
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for the use of the court-house and gaol belonging to the connty
of Middlesex, and also concerning certain finuncial affairs
then penditg between the ssid municipalities, and that it
had been azreed to refer such differences 1o the arbitration of
‘Thomas Mof'!e, n%poimed on behalf of the county of Middle-
sex, and William Barker on behalf of the City of London, with
power ta them to appotnt u third arbitrator before proceeding
upon the saul tpference; the award to be made by the said
arbitrators, or any two of them, under their hands and seals,
readdy to be delivered to the parties in difference, or ¢ither of
thent, on or before the first day of January then next; and
that before entering upon the avbitration, the two arbitrators
name:! had duly appointed Thomas S. Shenston to be the
third arbitrator. Amnn the aame 28th of December, 1855,
the threo arbitvatars made their award as follows, of and con-
cerning the said premises submitted to them:

1st—They awarded that the stock held by the Municipal
Council of the County of Mithllesex in the Greut Western
Railway Company, and in the London and Port Stauley Rail-
way Company, should be divided in the proportion of one-fifth
to be transferred to the Mayor, Aldermen and Commoualty of
the Cuy of Loudon, and the remawning four-fifths to continue
the property of the Municipal Conncif of the County of Mul-
dlesex ; the one-fith of such stock to be paid for Ly the City
of London as thereinafter dirceted,

2nd—That the City of Loudon should pay to the Municipal
Council of the County of Middlesex £2.675 on uccount of the
several county roads; und shonld keep all such roads within
the hinits of the City, and ou the boundary line thereof, at all
times in a proper stute of repair, but the tolls on such toads
should belong to the County,

3rd—That the City of London should pay to the County of
Middlesex £1966, in fuil for their portion of the county debst.

4th—That in future each o the two municipalities should:
pay the expenses of all prisoners committed to the common
guol of the Connty of Middiesex by authovity of the respective
mumeipalities 3 and the partion of such expense incusred b
the Cuy of Lowden shoukl be paid over by them in the mon
of Janvary in each year, after the month of Junuary last.

Sth—That in future the City of London should pay to the
Municipal Jouncil of the County of Middlesex one-third of
all the fucidental expeuses connected with the court-house
and guol of the said County, such expenses to include repairs
and insurance, together with one<third part of all expeuses
connccted with the administration of justice not paid by the
govermment, such payment to b.s mnade in the month of January
in each year after the month of Jauvary tast.

6th—"That the City of London should pay the Municipal
Council of the County of Middiesex the suwms referred to in
the 1st, 2ud and 3i1d clauses of this awanl, with interest at aix
per cent. in twelve months from the 1st of January, 1856,
except that the City Council should pay i their share of the
railway stock ut the time the County debentures given there-
for should become payable.

Tth—They directed and awarded that such their award
should take effect on the 1st of Junuary, 1835, and continue
in force till the 1st of January, 1860,

Wilson, on behalf of the County of Middlesex, obtained a
rule Nisi calling on the Mayor, Aldermen, &c., of the City of
Loudon to show cause why thisaward should not be set aside :

First—Because, being made on the 28th of December 1855,
it directs that it shall take effect on the 1st of January 1855,

Second—Recause 1t limits its continuance from the 1st of
January 1833 to the 1st of January 1860.

Third—Because it illegally postpones the payment of the
money declared to be dlﬁ? mglo the City for E months from
the 15t of January after the making of the award.

Fourth~Because it is contradictory and uncertain, in direct-
Mg in tho first olense that the owre-tifth of the Teilway stook
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shall be paid for by the Municipality of the County of Mid-
dlesex, when by the 6th clause of the award it is directed in
effect that the City of Lundon shall pay for the suid sailway
stock.

Fifth—Because it directs the transfer of one-fifth of the
railway stocks held by the County of Middlesex tn the Great'
Western Railway aud in the London and Port Stanley Ruil-
way, to the city of London, without providing for the payment
thereot, or the mode of payment definitely, or what sum is to
be paid therefor by the city.

Sixth—Because it directs that one-fiith of the eaid rail-
way stocks shall be transferred to the City ot London, to be
paid for when the debentures of the County miven therefor
shall becoms payable, when in fact the debentures given for
the stock in the Great Westera lewa\g Company by the
County are payable at ditferent periods between the first of
August, 1871, and first of August, 1873, aml the debentures
given for the Londun and Port Stunley Ruilway stock are pay-
able in 1874 and it is not stated what fifth of the debentures
for either stock is to be paid, or what part thereof, by the
City; and the award itself himits its duration to the st of
Junuary, 1860, a period long beforo any of the debentures
will fall due.

Seventh—Becauso it limits its operation to five yoars from
the 1st of January 1833, when the statate declares that after
five years from the muking of such award either puty may
apply to the Governor in Couneil, to order that the then exist-
ing arrangement shall cea-eafter a tune to be named in such
order, and until such aPplicalion and vrder the arrangement
mude by the award shall continve.

Eighth—Because the arrngement made by the award is
to continue for a less time thun fice years from the muking
thereof, when the statute provides that it shall contuuue for
five years at least.

Ninth—Because the arbitrators have not directed an aanual
sum of money to be paid by the City to the County, as a com-

nsation for the use of the court-hovse and gaol mentioned
i the award, but the award is uncestaing and the arbitrators
have exceeded their authority by awarding that cach muni-
cipalty shall pay the expenses of ail prisoners {from the
respective municipalities, thereby leaving the amount unset:
tled—and awarding that the City shall pay one-third of all
the incidental expenses connected with the coust-honse and
gaol of the said county, including repairs and insurauce,
gtogether with oue-third of all expeuses conuected with the

ministration of justice uot paid by governmant.

Tenth — Because it is unjust 1 directing that the City
sholl pay ouly a sm:ll put of the debt ot the County con-
tracteg lor roads, while the town of Loudon forined part of
the county, instead of a faur proportion.

Eleveuth—Because it is also unjust in this, that the propor-
tion-of the county delt awarded to be puid by the Cay is too
:irlu::‘ll, cousidering the circumstauces stated 1a the atlidavis

ed,

M. C. Cameron showed cause. )

Wilson (C. Robinson with Lim,) supgorted the rule, citing
Ware v. Rezent’s Canal Comoany, 9 1x. 395; Great Western
R. W, Co. v, Buby et al, I2U.C.R. 1122; Eastern Union LW,
Co. v. Eastern Counties R.\V Co., 2 E. & B. 530; Regina v.
London and North Westera Railway Co., 23 L.J. (Q. B.) 185;
In re Morphett, &c., 2 D. & L. 167,

Romgysoy, C.J., delivered the judgment of the court.

In regard to an award of this nature, made for settling
important public interests, aud by persvns who we may pre-
sume were carefully selected, we ought 10 eutertain every
reasonable intendment, and suppose lﬁ:u all has been done
rightly and upon good reasous, unless the contrary plainly
appears, for we canuot tell what inconveuience and embar-
rassment may be occasioned by its being set aside.

Many chjuections ure wken,

The first is, that the award beiny made on the 28th of Dec.,
1855, is made 10 take etfect trom the Ist of January, 1855:
that is, it reflects baek in its provisions lor very nearly a year,
{t scoms that the reason for giving the wward this retrospec-
tive operation, stited in the argument, was becanse the City
was then separated 5 amd to carry back the arrangement to
the time of London being declared a city would seom just
andd proper, of not necessary, in regard 1o several of the mate
ters to be provided for.

We o 1ot sce that in regard to the ficst, second, or third
heads of the award, tlus provision can be objectionable, foe.
a3 to the first, the stock held in the two raiiway companies,
we presuma, ouzlit to be taken to huve belonged to the County
amd the City respectively, according to the moportions now
settled by this awaed, frum the tune of the City of London
forminzga separate interest. As to the London and Port Stantey
Railway Company, we siuppose there have been no divideads
yet; and as 1o the Great Western, it would be right that the
City should share in any that have been made, in proportion
to the antouut of stock assigned to it by the award.

As regards the second proviston in the awarnd, respecting
the £2,675 to be paid for the county roads: The award pro-
vides tha that suni shall bear interest from the Ist of January
1855, and we see no inconvenience that can happeu, either
regarding prineipal or interest, from the award E'iug tnade
todite back, 1tis & payment to te naade once for all.

Tue same may be said as to the thicd head of the award,

As to the effect of the award dating back, so far as respects
the fowth and fifth articles in it, which coucern the couuty
aael and the expense of the admimsteation of justice, the con-
scquence would be to thiow upon the City its proportion of
the expense of prisoners from the 1st of Jun., 1853, whereas
it appears to us that the statwte 12 Vie., cap. 81, section 200,
waould entitle the County to expect indemmty from the time
of the sepaiation 3 bat that cousileration dves not apply to the
objection that the award should not have been retrospective.

The making it retrospective to the 1st of January, 1855, has
this incouvenience, however, from the way in which the
proportion is settled—that it assumes that the means exist of
ascertaining as to the past the proportion of the actual expense
of maintaming prisoners that ought t» be borne by the City
=ince the 1st of January, 1855, though there may have Leen
no separate avcount kept wiih a view 1o such adjustment.
The same objection wou'd not apply in respect to the fifth
head of the award, because there a Jefinite proportion of the
whole expense is divected to be paid, and all that is required
is a calculation to Lo made upon what we inust suppose the
accounts will exinbit.

The second objection to the award is, that it limits the con-
tinuation of the settlement made by it to the Ist of Janyary,
1869, which we take to be entirely 1cousistent with the 200th
clause of 12 Yie., cap, 81, for that requires a proportion to be
settled, which shall be paid by the City so long as it shall
continue to use the county court-house or gaol, with a proviso,
however, that the govermnent may call for a new adjustment
after tive years from the making of the award, and untif that
takes place the proportion us settled by the award is to run
on; but here the arbitrators have in fact only done that for
four years which they were 10 have done withiout other limig-
utions than through the power of the government to call in
their discretion for a new arbitration, ut any time after five

years. .
! In tlus respect we think the award fails to prescrve the
statute in a mauterial point, and is in that respect bad,

The third -objection is, that the award postpones paymen
ot the sums awarded till the 1st of Junuary 1856, which it is
contended the arbitrators could not legallydo. Whether they
could or not depends on the effect of the statute 12 Vic,, cap.
78, sec; 135, and 14 & 15 Vic., cap. 109, sec. 22, in which
whing express is provaded as ryends ume vf peynent.  But
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in reason we do not ses why time might nut be given for
payment, as the debt will of course bear intorest. I other
cases wrbitrators may postpone payment, and it might be most
oppressive in some such cases to exact immediate payment,
for it might not always boe Kossible 10 raise a loan, Moreover,
the proportion to be paid by the City may in some cases be
on account of its share of a debt for which the County iteslf
has a Jong period of credit.

The fourth objection is founded upon a clerical error, which
is tov manifest to occasion any difficulty.

‘The fifth objection seems to be explained away by reference
to the sixth head of the award. We are at liberty to suppose,
us the contrary is not shown, that there are county debentures
ovtstanding for the whole amount of stock taken in the rail-
wuy; and the provision in the aixth article, taken 1n connec-
tion with the lirst, is that the City will have to pay one-fith
of such debentures an they fall due,

The sixth objection relates to the same matter, the railway
stock, and upon that point it is plain that the debentures are
all to be paid by the Courty aud City in the proportions
awarded, and of courve when they fall due.

The holders will look to the County for all, and the County
will look to the City for contribution, either before or after the
County has made the payment. If not paid before, then,
when the Countf pay all, the proportion of the City will
become a debt which the County can enforce.

The award expiring on the 1st of January 1860 would not
affect this article of the settlement, because the proportion is
settled at once and finally, and requires no revision.

‘The seventh objection, we think, is a valid objection, and
in our opinion makes the award void in regard to such articles
as are prospective—vit., the fourth and fifth.

So also the eighth objection is valid. It is of the same
naturrs, but it aflects only the fourth and fifth asticles of the
award,

‘The ninth objection is very material to be considered. Our
opinion upon that is, that the Legi-lature mtended, by clause
of 12 Vic., cap. 81, that the urbitrators should settle a sum
to be paid, and not attempt to divide the expenses ratably,
which might lead to disputes, and bz very inconvenient in
practice, especially as r:gards any attempt to divide the
actual disbursements already made. The statute enacts that
the arbitrators shall award an annual sum of money to be
paid by the City as a fair compensation for the use of the gaol
and court-house. We think that can only be understood to
mean a definite and ascertained sum, not fluctuating and
depending upon accounts and vouchers., The provision that,
the amount of contribution may be ordeied 1o be reviced
further, shiows this to have been meant, rather than that the
arbitrators should leave the expenses of the gaol to be divided
according to a detailed account of the oxpenses actualiy
ineurrel for city prisoners; because a division made on the
Iaiter prineiple, 1t it were convenient, would be as just at one
time as at another, and would not require revision. There is
much force too, we think, in the ohjection that such an award
would be difficult, if not impossible, to Le earried out con-
sistently with the assessment laws, since there is a necessity
for knowing at cert -in periods what sums are to be raised.

The last two objections go to tha justice of the awand, of
which we are not wmade judges, unless under the possible |
contingency of something being directed »o outrageously
unjust as to afiord ground for a strong susp ciou of partishty,
f not corruption, .

Then, looking at the whole award, we think the Ist, 2ud.
and 3rd heads are so tar independent of the 4th .nd 5th that
they are separable without inconvenience or injustice, and
that the award may be allowed to stand good as to all but the !
4th and 5th atticles, which two articles of the award we are
of apinion must be st aside.

Rule aocordingly. ‘

——

Jack v. Tuge Oxrarto, Siscox, AND Hunon Rairroan Uwios
CoMPaNY,
(Keported by C, Kodinson, Ksg., Barristir-at.Law.)
(Trinity ‘Terum, 20 Vie,)
Pleading—Statement of canse of astion—Ollixation to ercet gates—By.law,
cunstruction of,

Furst count s That defendants® ratiway crossed on a level a cerfam highway ;
that it was their duty to erect and msintam gules at such cronsiig i cach
side of the rulway. ur to crect enttiv-guants in<tead, provided that the hoard
of ruilway iotera should approve thereof, amd wlso to nse due cate 10
prevent ingury by the rmlway to persons und cattle lawfully being and puecing
i «aisd tughwvay ¢ that the commsaoncrs did ot approve of cattle-guards
mstead of mutes ut such erosangs; thatneverthieless defendants, not regarding
thesr daty, did iut tior woull eeect gutes; sl for want of such guies an ox
of the plaintiff heing and passtiyg lawfully upon saul lughway while the tiain
was approaching the crossing, by the negligence and improper conduct of the
detendants aud their seevauts, wis cun sgainst and kitled. The Sl count was
founded entirely upon alleged m-.h;ieucc ot the defendanuts ns the mansgenent
of ther tram=leus not gnilty. At the trial, it appeared thiat plaintiils land
did 5ot jous the mulway. uind that the highway was unenclesed on either aide,
£0 that the wait o gutes could not have occusionied the accident, “Lhe jury
foundd that detendants had not been guilty of ueghgence, wid gave u vesdict
in their fuvour vn the second count; but they found against them o:t the first
count,

Held, that the first count dieclosed a sufficient canee of action after verdict,
wihether deferidunts were bouind to erect gates or tot; but

el niso. that us de were of neglig
not be warrunted, .

Sendle, thut 8 byslaw enacting
not implicdly allow others not

\ the verdict could
that ee‘nu:; animals shall not run at large, does

1o do sv, y to tha ¢ law.
(14Q.B.R.,323.)

Casg, for killing an ox of the plaintif's by the negligence of
defendants® servants, &e.  Plea—Not guilty.

The first count (on which the plaiutiff recovered a verdict for
£1) stated that afier the passing of the statute 12 Vie., cap. 96,
and 16 Vic., cap. 51—viz,, on the 15th of December, 1851—
defendants wero the owners of a certain railway, upon certain
land taken for the use of the same under the authority of the
statute in that behalf made, which was used for the pu .
of carriages drawn by locomotive engines; that the said rail-
way crossed on a level a certain highway in the township of
Tunisfil—viz., the 7th concession line; that it was the duty of
the defendants to erect at such crossing, and at all times to
maintain a goad and sufficient gate at each side of the railway,
where the said highway communicates therewith, to be kept
constantly shut, except when they should be tequired to be
opened for the use of any person using the hizhway and desir-
ing to cross the railway; or, instead of such gates, to erect
cattle-guards at such crossing, as should appear more conducive
to the public safety and convenience, prorvided that the board
of railway commissioners approve of such cattle-guards; and
also to use due and proper care to prevent accident and injury
by the railway to_persons, horses and cattle, lawfully being or
passing alone and upon the said highway; and the plaintiff
averred that the board of ralway commissioners did not approve
of cattle-gnards instead of gutes at such crossings; and that
nevertheless the defendants, not regarding their duty, did not
nor would at any time crect at the place where the said rilway
of the defendunts crosses tho said highway, a goed and suffi-
cient gate, or any gate, at each side of the said railway at such
crossing, but nealected to do so; and that for the want of such
gate an ox of the plaintifl, then lawfully being and passing in
and upon the said highway, while the trains and carriages of
the defendants were approaching and passing the point where
the railway crosses the said highway, a train of cars of the
defendants then being on and along the said railway of the
defendants, by the neglizence and” improper conduct of ths
deferdants and their servants struck amainst and killed the
plainutls said ox, which was then lawfully bemng and pasing
on snd along the said public highway, &e.

At the trial, at Barrie, before Rabinson, C. J., it appeared
that the plaintiff’s ox was standing on tho railway track when
he was kilied s the train was approaching at the ordinary rate
of speed 5 the whistle was sounded as it approached, and when
the ox was observed the brake was apphed, but the track at
that part being a heavy downward grade, it was not stopped in
time, and the ox was run ageinm sod killed.
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The plaintiff*s land did not come to the line of railway, but
was 30 rods distant from it.  There were cattle-guands at the
crossing, but no gates. The road or concession line along which
the ox was passing over the railway tiack lay in that point
through uniwproved laud, not enclosed.

A by-law of the municipality of the township of lunisfil was

ut in, which enacted what should be the height of a lawful
ence, and provided that any cattle coming from_any other
township for the purpose of pasturing at large in Innishil should
not be COIISidCI‘Cl} ax free commoners, bt should be liable to
be impounded ; that all horses, bulls, and breachy cattle, wid
hogs under forty pounds weight. should not be alfowed to run
ut Jarge; and that the owner of any anunal not permitted to
run ot large by the regulations of the townshup should bs hable
for any damage doo by it, notwithstanding the fences inclos-
ing the premises might not be of the tawtul height,

This by-law was passed in 1851, and was suid to be still in
force, ‘The defendants® counsel contended that the ov was
unlawfully on the lni'_:h\v:?', and no wiltul misconduet shown
in the defendants that the wam of ates coul! siquty noth-
ing, as the highway was not fenced, but lay open, and’the ox
consequently could have passed round the gates at either end
if any had been placed there.

The jury were told, that as the by-law did not aflinnatively
authorizo cattle to ruu at Jarge, but only negatively provided
that centuin animals and under certain circumstances should
ot run at large, in the opinion of the leamed Chief Justice

npon the sufficiency of the plending, take it to be true, It may
have been true, because the ox may lawiully have been on
the lnghway, even in that part of it which is crossed by the
defendants? milway, for we see that the law allows that, but of
course dne care must be taken by the driver of the animal to
see that it erussed the rilway, using due eare o avoid collision.
The driver of the ox in such a cise must ook oul for the rail-
wiay: amd as the declaration asserts that the collision arose
from the neulizence of the defendants, we are not at liberty to
as<ume that it was otherwise in nerely pronouncing upon the
pleadings,

It i true that the count charges also a breach of duty in not
keeping up gates, bat it states also, we think, a good cause of
action on the ground ot negligence in driving the cars against
the ox; and 1t wonld be no objection to the count, especially
after verdiet, that it stated two ciuses of action, or rather stated
a double title to compensation for the same injury.

The question now ix, whether any ground of action is stated
in the count, and in our opinion there is a cause of action sub-
stantially stated, whether the Company were or were not bound
to put up gates. -

We are disposed also to think that the breach of duty 1n not
puttinee up gates s sofliciently assigned. 1f the defendants had
pleaded what they assert in “argument, but what we cannot
Judicially notice, that there were no railwuy commissioners,
and that they had put up suflicient eattle-guands, and that gates
wonld have been useless, as there was no fence along the side

the common Jaw principle, that all persons were bound to keep | of the raad in which to place the gates, and that it was not

their cattle from trespassing upon others, was in foree, and not
abrogated, and that the ox was therefore unfawfully on the |
track 3 and that on that account the detendants would not be |
Hable for what happenad to him, unless there was such a want
of ordinary cate on their part as amounted to recklesstess, and
in a manner to misfeasance, but unless there was miszcnduct
on their pait they were not responsible,

The jury found that the defendants were not guillf’ of neg-
ligence, and on that ground they acquitted them on the second
count, which was founded eutirely og alleged neglizence in
the defendants’ management of the trains but they found a
verdict for the plaintiff ou the flvst count, giving him £4 damn-
ages, though the ox was sworn to be worth £15.

McMichael obtained a rule nizi for a new trial on the law
and evidence, and because the verdict was contrary to the
judge’s charge; or to aniest judiment on the first count, on the
ground that no liability of defendants is disclosed on the facts
therein allezed, there being no duty incumbent on defendants
to put up gates.  Me cited Dolrey v. Ontario, Simcoe & Huron
Railroad Company, 11 U.C.R., 600; Dovaston v. Payne, 2 H.
Bl, 527.

M. C. Cameron showed cause.

Ropixson, C. J., delivered the judgment of the court.

Linfer that the jury either considered that the defendants
should have put "Y gates, or that the ox was lawfully at large;
or, what is more likely, that it was an accident for which neither
party was to blame, and so they would divide the loss between
them, and estimate it moderately.

As to the motion to arrest the judzment on the verdict which
has been given on the first count, it is averred that the ox at
the time of the accident was lawfully on the highway, as he
might have been, for he might have been then using the high~
way as a road, being driven along it at the time by hus owner.
The plaintiff also avers that the defendants, by their negli-
gence, ran their train against the ox and killed it.” This would

ive a good cause of action indepeudeutly of what 1s stated in
the same count, of its being the duty of the Company to keep
up gates; for if the defendants by their neglizence killed an
ox of the glaintiﬂ's which was then lawiully on the highway,
they would be certainly lable in damages. “The allexation that
the ox was lawfully on the hizhway i3 traversible if untruc;

and not Leing traversed, we must, in eonsidering any question

| incumbent on them to have a fence there—we ray if the Com-

r;m * had pleaded to that effect, that might possibly have been
ield sufficient to release them from the charge of breach of
duty in not putting up gates; but that is quite another question.
As the count stands we take it to be suflicient,

Then, as to a new taal: The plaintifl’s premises did not join
the Company?s line, but were distant from it 130 yards, They
were therefore certainly not bound to fence as against him.,
His ox then comung to the road and standing upon it, as was
proved, came to a ‘)lacu where he had no right to be, unless he
was driven along the road ; that is, using it for travelling, He
had no richt to be wandering upon it.  On the other hand, the
Company’s train had a right W pass across the road at that
moint; and as the jury acquitted them of negligent or improger
conduct in the management of the train, coufd they possibly
hold them liable in damages? We think not, for the plaintiff
(as we see when the evidence is before us, as it is in the appli-
cation for a new trial) canuot atiributo his loss to the fact of
there being no gate, since the ox could just as well have got
on the track if there had been a gate, the concession line bein
uninclosed. We think therefore that defendants are entitl
to a new trial,

Rule absolute for new trial.

CHAMBER REPORTS.

(Reported for the Law Journal and Harrison’s Common Law Procedurs Aet,
by T. Moonre Bexson, Esquizx.)

Cataraqur Roap Co. v. Dusn,
Attachment of deb:s—194tA section €, L. P, Act, 1856,

The affidavit required by 194th section C 1. P. Act 1838, for an onder to attach
debts, will not be dispensed wath, and thut affidavit inust be positive and ex.
pheit,  Under certam circummsiatices, however, an uffidavit founded on belief
will be sutficient,

Defendant had been examined orally pursuant to an order
under 193rd section of the C. L. P. Act, 1856, and it appeared
from the return of his examination that ceriain debts were
then owing to him. Upon this return and an affidavit that
their judgment is still unsatisfied, and that the parties owing
defendant reside within the junisdiction, plaintiffs applied ex
parte for an order to attach such debts under 194th aection.
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Havanrry, J.—I eannot dispense with the affidarit required
by the 191th scetion.  That aflidavity T sce by some of the
Fnglish cases, is required to comply strictly with the require-
ments of the statute, and to be very explicit—-stating posi-
tivoly that the gamishee is mdebted to defendant, and the
particulars of such indebtedness.

Under the circunstances of this case, however, had the
plaintift made an atlidavit that he verily believed that certain
persousare indebted to defendant—stating that his beifel was
grounded on the return of the exuminativn—I v~ 1V pave
granted the order.

Wiastrrier v. Winttriea,

Interp'eader summons— A ffidavit for—%th Va}., exp. 30, amended by MY Yie,,
eap, 50, see, 4.

The affidatiton awhich toapply for an nteeplender ciminone os behalf of Sher 4.
ahicold state that the xlppilc.'llinn‘n made solely for the benefit of Sheritt; and
that hie does not collude with eithier elannaat or plaintiils

(Nov. 11, 1856.)—Sherifl applicd under 7 Vie., eap. 30, as
amended by 9 Vie., eap. 56, sec. 4, for an Interpleader sum-
mong, upon his own aflidavit.

Hacarry, J.—The aflidavit is insufficient: it shonld state
that this application is made solely for the protection of the
Sheritl, aud that ho does not in any mauner collude with the
claimant or with the plaintiff.

Berrato asp Lake Heros Ratrway Cosirany v. Gonpoy,

Reprrivg—When local and when transitory~14 § 13 Vic., eap. G,

Where the goode to be replevied hiave not been diarined. the wnt of replevn
nay be sheif out 1y connty. awd awrit of e pley s nay Le iseited from one
outee county ta eeplevy gowls mstuother owter comny.,

This was an action of replevin.  Tho goads replevied were
situate in the county of Welland : the writ was sued ount in
the county of Brant. Delendant topk out a sutamons to set the
writ aside, on the gromud that it should have been sued aut in
tho county of Welland, where the goods were, and not else-
where, and also that Deputy Clerks of the Crown cannot issue
writs of replevin from one county to another.

(Nuv. 12, 1836.)—Buras showed cause. It is only where
the goods have been distrained that the action is local.  He
cited 14 & 15 Vie. The 6th scetion of the C. L. P, Act, 1336,
allows the writ for the commencement of any transitory action
‘to be sued out of the office of any of the Deputy Clerks of the
Crown.

HaoarTs, J.—There are two classes of replerin—local and
transitory. The former class comprises all cases of guods
distrained : the latter includes all other cases. As it is not
shown on this application that the goods were distrained, we
mnst infer that this case belongs tv the transitory class ; and
if 80, the 5th section of 14 & 15 Vie., cap. 64, justifies the

- issuing of the writ in Brant. It appears to me that in tran-
sitory cases the Deputy Clerks may issue writs of replevin
from any one county to replevy goods in another county.

I shall discharge this summons with costs, on the ground
that the affidavits filed by defendant do not support the objec-
tion to the irregularity complained of.

Summons discharged accordingly.

CoMumercian flank v. Prixarr.

Catifieate for costs of speciol yury,
Whete n emigee hns heen eefertad to arlaimtion by Nisi Prins order of teference
after n apeant ey liis been straek and enlled. an application for certificate
fur edata of jury e be inmde 10 1he Judge by whom the reierence was niade

{Nov. 14, 1838.)

This cause had been entered {or trinl before Burns, J., but
was left to arbitration by a Nisi Prius oxder of reference, after
a specind jury had been struck and called.  Plaintifls applied
to Dyaper, C.J.C. .. in Chambers, for a summons for a cer-
ifieate under 13 & 14 Vie,, cap. 53, sce. 49, and submitted
that as the cause had never been actually #ried, the certificate
migit be made by any jwdge.

Drarer, C.J.C.P.—The canee was, fechnically speaking,
trivd ; and you ntust apply to the judge by whom the order of
reference was made.

Hazrewoon v. DeBencue T AL

Practice—Attackntent of debis—=JA Y davit,

The afilavit for the attachment of delteunder 194h enction of C.L.T% Act 1858,
tudt be pasitve 5 0 statement founded on belir” is isuflicient.

{Nov. 26, 1856.)

Plainti applicd for an order, under the 194th section of the

C. L. I Act, 1856, for the attachment of debts due by garni-

shee to defendant, upon affidavit ¢« that he has good reason to

believe and verily doth believe that garnishee is indebted to
defendant.”

McLray, J.—The affidavit is insufflcient; it should state
positively zarnishee’s indebtedness. The Legislature could
not have internded %o authorize the issuing of attachments on
the mere chance of a debt being due; but, on the other hanid,
it is difficult for a creditor to establish the actual existence of &
delt, and 1 should be igglined to consider presumptive proof
suflicients but in The ”hlamqui Road Co. r. Dunn.(a) the
circumstances of the application were stronger than they are
here, and the order was refuscd. I cannot, therefore, grant
this order.

McDovcarr v. Gircunist.

Absonding deb'or—Rerviee of writ—43th scetion of €. L. P. Act, 1356,
Service of a writ of attachaent agninet an abuconding debtor in the wife of the
debtor will Le 3lowed good segvice. upot uffidavit that aiter diligent enguiry
plaiistiid 1s anable to as¢ertain debtor’s whereabouts, .
(Dec. 1,1806.)

Carvall applicd for an order under the 45th section of the
C. L. P. Act, 1856, that service of the wnt of attachment on
the wife of the defendant, an absconding debtor, should be
deemed good service upon defendant,

The aflidavit upon which he applied, stated: 1st. That depo-
nent had made enguiries of the wife and relatives of defendant,
residing in the township of, &c., for the purpose of ascertaining
the whereabouts of defundant, in order to effect personal service
of the writ of attachment, but they deny all knowledge of
where defendant is. 2ud. That deponent believes that defen-
dant.has gone to, and is now residing in the State of New York,
one, &c. ; but that further or more pasticular information he is
unable to obtain.

Burss, J.—Take the order.

(a) In Chambers, Nov. 11, 1356, per Hagasty, J., vide poge 27,
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Tuz Gaeat Westeas Raainway Co. v. Cnapwick.

Joinder of different caums of actwn—"5A sect on of C. L. P. Act, 1888,
Causes of actin liezlevm and Trespass wuay not be joused under T6th scction
L4 185

of C. L. I Act. {Dec. 1. 1858.]

On the 4th Nov., 1856, plaintiffs issucd & writ of replevin,
and declared on the 23rd.

Declaration—-1st count: «For that tho defeadant, at &e.,
%ok the goods and chatiels, to wit, &c., of the plaintifis and
unjustly detained the same against surcties and pledges.”

2ud count: +For that the defendant wrongfully deprived
the plaintiffs of the use and possession of' the plaintitls’ goods,
that is to say, &c.

Carroll, for defendant, obtained a summons ¢ to-show cavse
why the ¢nd count of the declaration should nit be struck out,
on the ground that such count is not allowable with the lst
count thereof.”

Plaintifts showed cause.

Buans, J.—The lst count is in Replevin, and the 2nd in
Trespass, and as the 75th section of the C. L. P. Act, 1856,
expressly excepts Replevin from the causcs of action which
may be joined, I must make this summons absolute with costs.

Summons absolute accordingly.

Hzxpxasoxn v, Coxzr.

Practucs—Counsel for3.

T'he rule af Pracice that & person cannot 1ax & counsel fee in his own case
e ean "sans s parey, evets thaus The Counsel dud ot aiténd
the sl {Ucc. 3, 1854)

The plaintift Henderson is an attorney, and sued in person.
He is the partner of H. Smith, Solicitor General. A briet was
placed in the hands of Smith, who not beiug uble to attend
the trial, the brief was given to O’Reilly. Family affliction
prevented the latter ailending, and the }rief came again into
the hands of Smith, who conducted the case on the trial.

The Deputy Clerk of the Crown, at Kingston, in taxing the
costs in the cause, allowed the counsel fees to both Smith and
O'Reilly.

Helliwell now applied for a revision of taxation; and con-
tended that as the plaintiff, being the attorney on the Record,
would not be entitled totax a counsel fee against the defendant
for conductiug his own case, he should not be allowed a fee to
Smith, who is his partner and shares the fees, and that the
fee t0 U'Reilly could not be allowed, as he did not attend
the trial.

Smith, Solicitor General, supported the decision of the Deputy

Clerk of the Crown.

Buaxs, J.—I must sliow both these foes.

Kznpsy v. SuavGHNESSY.

Zfectwomit—Porticulars of claimant’s tice—C, L, P. Act, 1808, se<. 333,

Ia an action of Ejectment for breach of covenant in & leuse. the notice of
cleimant’s title should set out the particular covenant which has beeu broken,
and the perticulars of the breach in general terins,

[Dee. 3, 1858.)

This was an action of Ejectment, and the writ was endorsed
pursuant to the 222nd section of the C. L. P. Act, 1856, with

a notice of the nature of the title intended to be sct up by tho
claimant, as follows :—
5

« To Joseph Shaughnessy, the within defendant:

« Take notice that the plaintifl claims the premises for which
this action is brought, by virtuc ot a breach of covenauts of &
certain Lease, bearing date the 1st October, 1854, and made
between the plaintifl of the tirst part and the defendant of the
second pan.”

Defendant obtained a summons calling on plaintift to show
cause why Le should not give defendant better pasticulars of
the title mtended to be set up by the claimani on the trial of
this cause, by specifying the particulars of the breach of cove-
nant of said lcase, and the particular covenant which has been
broken, by which plaintiff elaims the premises.

MecMichael moved summons abeolute, and Jackvon showed
cause.

Buaxs, J.—Your particulars of title should show what pae-
ticular covenant has been brokenm, and you should set out
generally the manner in which such covenant has been
violated.

Summons absolute.

Sewxtn v. Tus Burrazo, Brantrorp & Gopsaics Rastwar
CoMPany.

Insrploader—Costo—Dessrmmaioon of Ieve,

An application fur ¢osts of an Interpleader isane must not necessarily be made
10 the Juilge who dirccted the 1sue,  Where proceedings have begun undes
an order ol d 10 Chamt all subsequent appl must be mads in
hike manner. Where clumant negiecte 10 briug the feigned meue to tnal, the
proper conrse 1o deternuie the procecdings 1 1o wove W resciud e luter.

pleader order. .
{Dec. 3, 1006.)

A similar application to the preseut had been made in this
cause by R. Miller, in Practice Court, in Trinity Term last,
tue patticulars of which will appear from the judgment thea
given—as follows:

« Hagarty, J.~Mr, Miller moves for a rule en Stockton to
pay 10 the Sheriff of the county of Lincoln, the costs by him
incurred in his application for relief, and to pay plaintiff the
costs by him incurred in said application, and the costs of the
day incurred by him in defending a feigned issue, and to dis-
charge the Interpleader order so fur as it restrains the Sherif
from procceding to sell the property seized by him. -

#On 6th Sept., 1855, an order was made by the late Chief
Justice of the Common Pleas, by which, on hearing the plain-
tifl, the Sheriff and the claimant, Stockton, 1t was ordered that
the parties should proceed to try a feigned issue (not saying
when) the claimant to be plaiatiff, and ths present plaintief
defendant, to try whether centaii; propeity seized by the Sheriff
was the goods of the claimant—and that the costs of the feigned:
issue should abide further order thureon: nothing further is
said as to reserving costs, -

It appears by affidavit that Stockton did make up the
issus 20 directed, and entered it for trial, and gave notice for
the Nisgara Assizes, 20d October, 1855—that present plaintiff-
attended with his witnesses and was ready—~that claimant
withdrew his record and has not since entsred it or givea
notice of trial, though another Assize has since elapsed.

4 The claimant, in answer to the rule, files an affidavit of
his attorney, stating that some three or four weeks before
issuing the Rule, the Sheriff sold the property in question,
but docs not sey for what purpose or under what autherity: -
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He contends that there is no power in this case in this Count,
and that no one but the Judge who made the order can
interfere.

«{ regret to find the law in a very unsatisfactory state on
this point.

 The order was made under 3 Vic., cap. 56, sec. 4, empow-
ing a single Judge to give relief iu the same manner as the
Court could under 7 Vic., cap. 30, concluding with the words,
+aud the costs of such proceeding shall be in the discretion
of such Judge.” These words and the clauses gevenlly are
almost identical with the Linperial Act, 1 & 2 Vic., cap. 45.
Brough v. Scolefield, 9 M. & W. 478, was an applicasion like
he present: the claimant, however, having abandened hig
claim,

¢ Lorp Ammscer decided that ox the whole by the fast
quoted Act, ‘the discretion is vested ia the Judge who made
theorder.® ¢ There appears to be no inconvenience, however,
in construing the Act liberally, except indeed ia the event of
the Judge’s dying or being removed X ancther Court)?

«“Parxr, B., says, ¢the Act mears the Court shall have
power over the costs when the exder is made by the Court, and
a Judge where the proceedings were Deforea Judge. 1 should
hardly be disposed to seskist ihie axhorfy %o the individual
Judge who made the order.  The morss may be construed in
this way, and I should be dispeseid o put the more eularged
construction upon them—any othier leading 0 much inconve-
nience. But 1 thiuk shas the case must be worked out by a
Judge, where the proceedings originated belore a Judge.’
The Rule was dischargesd  Marie c. Ridgeuway, 1 Ez. 8, is
recognised as leading, devaching & said as 1ethe iodividsality
of the Judge.?

«In 1 U. C. Practice Neperts, 296, Camnysevai Jank =
Clark, Mr. Justice Draper (in Prastice Court, Mich. Term, 8

+Where the proceedings have begum uader an oyder vbfained
at Chambers, all subsequent applications should be 1aade @
hke manner.?

« 1 fecl reluctantly compelled to discharge this Rule o the
authorities.  The plaintill’ must apply to a Judge in Chambers,
and I think under the remarks quoted in Brougit v. Sealeficld,
he need not fear much difficulty in the objection that heJuwdge
who made the order can no lougzer be applied to.

4 Rule discharged without costs.” §

On the 26th Nov., 1856, R. Miller olbtained a summons in
Chaimbers in the terms of the Rule Nisi in Practice Court.

1. M. Burns, for claimaut, now showed cause, and made
vec of the same argumients as those adduced by him upon the
former motion.

Braws, J.~The case of Hlood r. Bradbury, 7 Scou’s N. R,
892, is directly against this application, and I must discharge
this summons—but it will be without costs, as it is difficnit o
know how o bring an Interpleader issuc to an end, and no
authotity is cited. The proper course is, as it appears to me,
if the claimant does not go down 20 the Assizes next ensuing
the making of the Interpleader order, either for the Sheriff or
the party who dusites to proceed to move to zescind the order,
wd & embody in the rescinding order a direction Bwrrieg the

claimant: and I apprehend that it will not be found there is
any difficolty in the presiding Judge in Chambers making an
order to that effect, notwithstanding the original interpleader
order was made by a Judge not now on the Bench.

Summons discharged without costs.

Ratrcx v. Monarcr [xsuravce Conpany,
Increased counsel fee—Application for,

An aplieatim for an inereased coansyl fte st be madc to the Judge whe
dicjosed or the cose at Niss Praivs,
{Dec. 3,1558.}

Thilden, for plaintifl, applied for ant increased counse! fee.
The case was nos seally &réed, a verdict having been taken for
the plaintiff by consent subject o the decision of the Court
upon a special case reserved.

Brrxs, J.—Yoex must apply to the Judge who disposed of
the case a? Nisi Prius, or to one of the Judges before whom
the argument took place in Banc, who may be acqu.inted with
the facis of the case.

SiscLair v. Bazwy, axo Grespexying v. Baar.
Sherig)'s suresies— Relscf of.

The sureties of an Fx-Shenfl desinmg to he released from their covenant,
should puv to the new Shenfl the amomit of their cosenant, and also of al}
costs of sunts ryumst such Ex-tthenit up 1o the tuue of such peyment ; havang
dune s tery ay plead such puymcit i Lar of actions subsequently brought.

[ec. 3, 1856.)

‘These were actions against Ex-Sheriff Baby.

Phillpotts applied cn Behalf of one of the suretics of Baby
for relief and release fom his covenant.

Brrvs, J.—~The surety must pay to the present Sheriff the
{amount of his corenant, (£500) and also all costs of actions
which may have Jesn brought agaiust Baby, as Sheriff, up to
the fime of sl aymen?t.  The costs must be paid over and

Vic.) quotes these twe cases aad devides acesringiy, saying, §abcve e amowsd of the covenart. After having done this

the acxe?r may pizad such payment in accord and satisfaction,
shewwing the facts, in bar of any action against him, and 1
thixis soeh a plea weuld be perfectly good.

MarrivgTay v. Hadrsxeron.
Ljectmest—D: fexce by person wot nawed i swit=—C. L. P. Acs, 1856, soc. 223,
A person it poasession and not named in e writ of ejeciment will be allowed
to appear and defend, even though drtndant have already given a cou-

fession o’ judgment, mad urm?d.“k& Jac. pess. bas been 1smed thereon.
[Dec. 4, 185}

This was an action of Siechmest. The defendant had con-
fesscd’ iefigment, and a vi2t of MNabere facias posssessionens
had been sene3, The presenfapplication was made by one
Mary Harringtow, deughier of the defendant, for the purpose
of being allowed ¢ gppear and defend this action, under the
225th section of the C. L. P. Act, 1856, on the ground ¢ thas
she 32 entitled fo the possession of the said premises, and the
defendant was not in possession thereof when served with the
writ of summons in this cause, and that the said defendant has
confessed judgment in this cause collusively with the plaintiff
for the purpose of turning said Mary Harrington out of posses-
sjon of the said land.”

The affidavits filcd fully sustained the facts stated as above
in the summone.
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Cayrall now showed cause, and filed affidavits contradicting
the statements made by Mary Harrington. He also contended
that as the defendant had already confessed judgment. a third
party could not be allowed to appear and defend. If Mary
Harrington is entitled, and defendant not, 2 judgment against
defemdant will not prevail against her; and if turned out ol
possession she may have her remedy by artion of trespass.

M. C. Cameron, in reply.

Beass, J.—The object of the 223h section was precisely to
present the necessity of procceding by action of trespass for
sedress, by allowing persons in posscssion to appear and
defend their possession. I will not interfere with the confes-
eion of judgment giver by the defendant, but «ili resitain the
plaintiff from tuming Mury Harrington out of possession until
the title is settleé.  This summons must be absolute.

Joxgs v. DeBencus Ev aL.
Astachment of delts—C, L. P. Act, 1858, 3¢, 198,
An arder for the atinchment of delae nuder lﬂlh_wmi’on.uf C. 1. P. Act. 1856
T Bcrrer rousrie b 1 v vt el urcduess, peosided
{tice. §,1856.)
Plaintiff 2ppiied ex parte under the 194th section of the
C. L. P. Act, 1836, for a1 order 20 akach & debt due by gar-
nichee to defexdants.
The applicatisn was madc upan axk affidarit of the plaintift
that he had recovered a judymert in this cause; that said
judgment is still wholly wasatisfied ; that he had been in-
Jormed, and had good reases {0 believe, and & verily
belicre, that the Brockville and Quawa Railway Company
are indelited to defendants in a very levge amaznts that said
Company resides within the jurisdicticr <f this hon.arable
Court ; and that this action was not commenced against defen-
dants as absconding debtors. Another aflidavit was filed for
the purpose of showing the grounds on whick plaintiff feurnded
his belief of the indebtedness of the gamishzcs, which stated
that it has been generally understood, and depeucnt has been
informed by the Secrctary of the said Company, and he verily
believes that defendauts, with one Sykes, deceased, were con-
tractors for the construction of said Railway, and have done a
large amount of work on said Railway under said contract 3
that in a conversation with one of the defendants about six
months ago, said defendant told deponent that he had been
offered £20,000 in satisfaction of the claim of defendants
againgt said Company for work done on said Railway, and
that he would not take that sum ; that the defendant’s clam
was £90,000; that in a conversation with R. M. Watson, Esq.
formerly Managing Director of said Company, in October last,
snd Watson told deponent that there appeared upon the books
Company a balance of over £20,00 in favor of Sykes, of the
DeBergue & Co. (of which firm defendants are the surviving
partners) and that such balance had been subsequently reduced
to about £19,000. ’
Boass, J., granted the order.(a)

. (0) There is a conflict of apinion in U Canada a¢ 1o whetl he i
inacase hike the present mm !g"pan ive iunn‘:ivff ::]::m:gg:c‘v'c‘-
belicf, u: ;:n case. In favour of the former branch of the ition 19 the

pe
.. i De ]
163, and ofllun'n'..l.. in Cx ‘c‘,“s‘"" et ol, Cham Nov. 26,

tveqn Com; . Dunn,
Nuv. 18, 1008~ with Ak of whreh the caec here nx!’d;mto m“

BrowN v. MerniLLs.

Attachkment of dedts—C. 1. P. Act, 1356, section 194,
Where the parmndice resides out of the jurisdicton of the Court, monef’ nthe
1)

hauds o his agent wathiu the juasdiction may e attachied umder 19jth sec.
tioe: of C. L. P. Acz, 1834,
{Dee. 5, 1856.)

Plaintiff applied ex parte for an order under the 191th sce.
of the C. L. P. Aet, 1856, to attach a debt due by one Young
to defendant.

The affidavit on which the application was made was that
of plaintifl, and stated that a judyment had been recovered by
him against defendant, and thut the same was still wholly
unsatisfied ; that a £7¢. Fa. had been issued against goods and
chattels, ard returned “no zeods® ; that one Young, {ormerly
of the city of London, C.W., now of London in Englaud, is
indebted te defend.utt in £107 10s. 5 that said Young, on being
drawn upon by defendantin favour of plaintiff for the amount,
referred plaintifl 1o ene Beddeme, whom he stated was hisagent
in Canada ; tha €aid Beddame admits that he has moneys of
said Young, but refusesto pay phimtifi; and lastly, that said
Beddome resides within the juristiciien of the Court.

Brans, J., granted the onler.

HarDING V. BarraTT.

Agiarhment of debts—C. L. P, Are. 195G, tection 193,

Where there has been & pretvions swicraauding between the judgment dele.s
ainl the garmi<hee tat iw o kould bave 3 certau periond of credit. 8 Sndge
will ot order gartusice 2 jmy the dodd uutid such periad of credit expires.

(Uec. 12, 1856.)

An order had teen obtdined under the 194th section of the
C. L. P. Ax, 1536, attaching a debt duc by one Stevel to
deferdant, and also a summons calling on the garnivhor Y
shoir catse why he should not pay the amount thescei to the
plaintiff.

Stovel. the garnishee, now appeared ar stated thot he was
willing tc pey the amount of the duvi%, but the amount was not
due for three months, which pertied of credit had not elapsed.

Ricuaews, 1., granted the erder that Stovel should pay the
debt to the pluintiff as soon s the period of credit expired.

Hagrris v. ANpREuws.

Practice—Apprarance—C. L. P, Aei, 1S56. »¢. €2,
Anappeannee i< in timte even thoueh filed wisle pladatilf 1 « utering judgment,
20 that the judgment be uout fully ugned.
[Dec. 19, 1836,

Defendant had oblained a summons on plaintiff to show
cause why the judgment signed in this cause should not be et
aside, on the ground that it was signed afier an appearance had
been cntered for defendant, and netice thereof given to plain-
tifl’s altorney, as required by the 634d section of the C. L. P.
Act, 1856.

It appeared that on Satuvday, ZXh Nov., the appearance to
the writ of summons wasdze. Cz Monday morning following,
immediately upon the epeniag of the Deputy Clerk’s office,
plainufl’s attorres procceded te eanter judgment for non-ap-
pearance; #zd while the Clerk wae taxing his bill, dufendant’s
attorney kxwded the Clerk an 2ppearance for defendant 1o be
filed, and at the same time scrved notice theresai oa plaintift’s
attorney, who disregarded the appearance and went on enter-
iog his judgment.

E. Fitzgerald, now showed cxum.
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Hacaryy, J.—~The appearance was in time; the Statute
allows the defendant to appear at any time before judgment.
and certainly thera was no judgment until it was fully signed.
Summons absolute, without costs.

e —————————

WeasTER 2T AL v. Horsaurcit.

Appearane: by person not nawed 18 writ,
Leave o and defend an action of Ejectment will be granted ta & person
»ot 1 the writ, purauant to the 23th sectron of C. L. P. Act, 1856,
‘wpon affidavit of the applicant that he 1s 1n possess on. and disclosing hus title,

{Dec. 12, 1858.)

One Isabella Horsburgh obtained a summons for leave to
appear and defend this action, pursuant to the 225th section of
the C. L. P. Act, 1856.

Her affidavit stated that aha is in ssion of the land for
which this action is brought; and that she claims title under
Doﬂmm the defendant, dated on, &o., and duly registered
on,

M. C. Cameron showed cause.

Ricnanpe, J., granted the order.

Braty v, Ciararry.
P Writ of trial~C

to an appli for 2 wnit of trial that it will he necessary
jon for the of defendant's w

{Dec. 22, 1638.)

Plaintift moved abeolute a summons for a writ of Trial.

Dafendant showed cause, and produced the afhdavit of his
sttorney, staing that, owing to the sesidence of some of his
witnesses without the junsdiction of the Courts, it will be
necessary for defendant to issue a commission for their exami-
nation.

Romnsox, C.J.—~The objection is and the summons
must be dia'chuged. 3ee good,

Niss Moctk
L0}

Summons discharged without costs.

TaE Baxg oF MosTReaL v. CRONK ET al. -

Frectio—Satisfaction Iuce~Lispontng with planifl's signarurs—Rale €3,
Trnuy Term, 1RSSR,

Where the amennt of the jodgment is small and plamtfl reades withour the
Jurtsdicuion of the Caurt, his signatute 10 the Saustaction Piece Wil e dise
peuscd wub, and his attomey authonized 10 a:-kuowledge salsiaciion.

(Dec. 22, 18956)
Hutton, for plaintifls, applied for an order dispensing with
the signature of the plaintifls to the Satisfaction Piece, as
required by Rule 64, Trinity Term, 20th Vic., 1836: and
authonzing their attomey t acknowlege satistaction of the
judzment.
. The President of the Bank resides in Montreal, without the
jurisdiction of the Court, and could not there conveniently
appoint any practising autorney of the Court to witness his
signatare.
Ronrxsoy, C. J.—As the amount of the judgment is small,
I will grant the order.
Orler granted.

—

COUNTY COURTS, U.C.

{1 We Caantof Quarter Semsions and County Coust. County of Simcoe~—
4. R. Gowax. Judge~Januzcy, 19°.)

Rxcisa v. Enminr.

Afierneys ne right 90 \e Aeard a3 admieates—Farrusiers only allesced te practicc a3
advocates o the Inferrer Lowrts of Kecord,

Mr. Wricht, an attomey-at-law, stated yesterday that he
fad been en by the prisoner in this case of Negina .
Erridge as counsel W defend, and desired audience. A< an
anamey-et-law duly sdmitied 1n Uppuer Caneda, ho clumed
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moreover the right to be heard as an advocate in these Courts

in every case, criminal and civil, in which he might be retained.

The early adjourument of yesterday has enabled me to con-

;i;i’er this application, the first of the kind which has come
ore me.

The question as to whethor attorneys should be admitted to
the privilege of Counsel seems to resolve itself into the follow-
ing considerations :—

1at. Are attornies prohibited by the Law Society’s Act from
practising as advocates 2 or, in other words, have barristers
the exclusive right to act in that capacity in all Courts of
Record in Upper Canada? .

2nd. Supposing no express prohibition to exist, is an attoney
entitied de jure to plead as an advocate hoth in the County
Courts and Courts of Quarter Sessions?

3ed. If a discretionary power be appealed to, ought it to be
exercised in favour of attornies-at-law ?

First—Does the Law Society Act of Upper Canada (37 Geo.
I11, cap. 13) give barristers a nght to audience as advocates
to the exclusion of attornies, in the County Courts and Courts
of Quarter Sessions?

The Act provides for the incorporation of the persons then
“ admitted to rractice in the law and practising at the Bar of
any of Her Majesty’s Courts in this Province,” into a Law
Socicty, and empawers the Saciety to « form a body of roles and
regulations for its own government.” The 5th section enacts
«that no person other than the present practitioners, and
those heretnafter mentioned, shall be permitted to practice a
the bar of anﬁ/ of His Mojesty’s Courts in the Province, unless
such person shall be previously entered of and admutted intothe
said Society asa Student of the Laws, and shall have been
standing in the Books of said Society for the space of five
rears, and shall have conformed himself to the Rules

egulations of the said Society, and shall have been duly called
and admitted to the pracuce ot the law as a Barrister, according
to the constitution aud establishment thereof.”?

The question turns on the true construction of the worde - ay
of His Majesty’s Counta”; if they refer 1o and include the
Inferior Courts of Record, the right of Barristers 10 exclusive
audience 1s beyond doubt; «f intended to desianate the Superior
Counts only, then an attomney’s claim to be heard as an advo-
cate in the Inferior Courts is not affected by the Statute, but
must be disposed of on other grounds. The words ¢ any of
His Majesty’s Coutts,” implies the cxistence of more than
one; and there was, [ believe, at the passing of the Act, only
one Superior Court in U. C.; so that they must have referred
alzo to the Inferior Courts. Every Court of Record is the
Kimng’s Coutt, (Co. Litt,, 1170, Bac. Ab., 2 vol., 101.) «The
Courts of Westminster are the Superior Courta of the Kingdom,»?
(Bac. Ad., 102.)  County Counts and Courts of Quaiter Sessions
are Courts of Recard, and are thercfore within the term « Her
Majesty’s Counts,” if used by the Legisiature in its broad and
comprehensive sense.

The papular use in England of the words « His Majesty’s
Counts,”’ has reference to the Courts at Westminster but in
many of the Impenal Acts to which [ have referred, the special
designation ¢ Her Majesty’s Counts of Record <t Westminster”
is used ; for example in the following statutes passed before
and atout the time when the Law Society’s Act was passed,
viz., 31 Geo. l1I, cap. 46, scc. 43 36 Geo. 111, cap. 8, sec. 17
38 Geo. 111, cap. 78, sec. 29. 1n the 33rd Geo. 1L, cap. 68,
sec. I, similar language occurs, but in the 3:d clause, the
words «any of His Majesty’s Courts of Record in Waies,”
(Cournts ef himited jurisdiction) are used.

Seeing that the words « His Majesty®s Couns” were used
by the U. C. Legisiature in Acts before, at the time of, and
after the passng of the Law Socicty’s Act, we may from a
reference 1o them find a reasonable clue to the meanng of the
same words in the Law Society’s Act.

The 32nd Gee. 111, cap. 2, enacts that every issue of fact
found in any action, real, petsonal, or rized, and beught in

——
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any of « His Majesty’s Courts of Justice” within U. C., shall
be tried by a Judge, &c. The 32ud Geo. U, cap. 7 and 33,
Gen. 111, cap. 5, severally give penaltics, &c., to informers.
# who shall sue for the same in any of His Majesty’s Courts of
Record within this Province.” The 3rd scctton of the last
mentioned Act provides a method for preserving the testumony
of certain maringes by attestation, registered, &e., which
«¢ registry shall be held as sutlicient evidence of such marriage
in all His Majesty’s Courts "of Law and Equity.” The old
Registry Act, 36 Geo. I1l, cap. 5, sec. 6, directed the Regiy-
trar’s recouniz.nce ¢to be tranamitted uuto the Court of His
Majesty’s Bench of the said Province. Here it is obscrvable
that the Court of Queen’s Bench is designated in special and
appropriate terms; wiile in the 10th clause treble damages
are given to a party injured, &c., «0 be recovered by action of
dsbt «in any of Hisx Majesty’s Courts of Record.”  And the
Jast clause provides that the Act shall be taken ¢ in all Courts
within the Province® as a public Aci.  The variation in tenns
in reference to Courts is very noticeuble :—1st. The Court of
His Majesty’s Beach; 2nd. His Majesty’s Courts ol Record;
8rd. All Courts within this Provinee. Again, in 36 Geo. i,
cap. 1, sec. 3, the Court of King’s Bench has the special desig-
nation, ¢ His Majesty’s Court of his Bench,” and in scc. 5,
«The Court of H‘ns Tajesty’s Bench.” In the 37 Gea. I,
oap. 7, the terms « Court of King's Bench® appear.  Relerring
o the revised Statutes of U. C., (1831) in no Statate previons :

held to be Superior Courts. The: Court of Queen’s Bench was
« T'he Superior Court ot Common Law in U. C., and in thero
terms it is noticed in the preamble to 48 Geo. 111, cap. 4, « An
Act to regulate the costs in actions brought in the Court of
King's Beuch, where same might have been bronght in District
Courts.”  In the 3rd Wi, 1V, cap. 1, 5. 27, relative to Couns of
Requests, District Caurts are 1eferred to as « Superior Courts” ;
and agan in the Statutes of Canada 4 & 5 Vie., eap. 3, sec. 50,
the wonds < Superior Courts of Record > are applied to District
Courts—bat 1 do not build anything on the expression in this
Act of Canada.

The bearing of the references [ have made seem to point but
to the conclusion that « His Majesty’s Courts of Record,” as
used in the Law Society’s Act, include the County Courts and
Courts of Quarter Sessions, and therefore that attornies are pro-
hibited from practising therein as advocates: 1 so speak with
areat ditfidence, but 1 may be rermmed to say that had the
above considerations been urged upon the Court in the case
of Lapenotiere the decision might have assumed a different
shape.

But an opinion having been expressed, that no satisfactory
grounds appeared for or against the claim of attornies to be
hieard as counsel, I do not feel at liberty to hold otherwise as
respects the Quarter Sessions.  With regard to the County
Courts, the case is different; in my opinion the Judge acting

to the Law Society™s Act did I notice the Court of King 3 Beach | therem not only may but must dechne hearing attornies as
described as « His Majesty’s Court”: it 1s designated as abuve | advocates, for by «the County Courts Procedure Act of 1856,
or included under the greneral terms € His Majesty's Conrts of ; (see. 19) it is enacted that in cases not expressly provided for

Justice,? « His Majesty’s Courts of Record,” or « His Majesty s
Counts of Law,” or else specially described as ¢ The Count of
His Majesty’s Bench,” or the like.

The language of some of the Statutes passed subsequently
10 the Law Soctety’s Act may also Lelp to turnish an exposiin
of the sense in which the words « His Majesty’s Comts® (as
used in the Act,) are 10 be understood. The 59th Geo. 111.,
eap. 15, makes certain instruments, evidence of particalar
facts, «¢ in all His Majesty’s Comte,”” &e.  The 59ih Geo. Lil.
cap. 24, is by the 21th clause declared to be a public Act,”
and the same is to be construed as such in Her Majesty™s
Courts in this Provmce.”  The 4th Geo. 1V, cap. 3. requiel |
“« every atlo: ey of His Mujesty’s Couit of King's Beach

this Province® o take out an annual certiicate ot his having,
been admitted to practise “as an attorney 1 the said Conzt,” |
and a subsequent clause imposes a penally on an uncertiicated -
attorney practising *“in any of s Muajesty’s Courts in this
Province,” (suwrety County Courts, if unt, Counts of Quarter Ses-
sions, were here comprehended) to be recovered by intormation
«jn His Majesty’s Count of Queen’s Bench.  Fhe 3rd Vie.,
cap. 2, repealed this Act, but the 6 and 7 sections contain i
similar enactment.  In the 11 Geo. 1V, cap. 5, Connty (District) !
Courts are, in direct terms, designated as < His Majesty’s
Courts.” The first clause cnacts that “if any action to be
hereaflter cominenced in His Majesty’s Court of Ring's Beach,
or inany of His Majesty’s District Courts,” the detendant
proves a demaud beyoud the amount platatafl proves, he may |
nave a verdict for the dafference : aud in the nere clause there
is 2 provision relative to fafert i Courts, the Coutt of Reguest.
Thisisthe only Statute in which I tind the term, « His Majesty's
District Coust.s”
It is said the County Courts and Cousrts of Quarter Sessions, .
being Couris of Local Jurisdictio, are Interior Lowsts, and are
not 1 any sense Superior Courts, which it is urged « His
Majeuy’s Couns® meuan. However this may be, lie question
at i~sue will not be much atfected if in the Law Society Act
they were incliuled under the tenn, His Majesty™s Courts§ aund
il 18 a circumstance of considerabice weight that m the Acis of
Patliament | have noticed Coumty Cousts and Comts of Quiuter
Sessions are referred to as ¢ His Majeaty *s Coutts,” aud i one
Act receive that special designation ; independently of this 1
sce little in the argument itselt a« 10 limit jurisdiction.  The

Caurts of the Countive Pa'atine, though limiaxd as w0 place, wum | Gending

: to proseeute ar defend for hisclient: and Merifeld, in

by law, the practice and proceedings of the County Court shall
be regulated by and shali conform to the practice of the Sulpe-
rior Courts. The case of Lupenatiere is authority for holding
the absence of any express legal provision; the practice
then of the Supreme Courts applies, and 1o the exclusion of
attornies.

I now proceed to the next question::

Second—Supposing no express prohibition to exist, is an
atterney eutith-d de jure to plead as an advocate in the Local
Courts of Record ? ’

“An attorney-at-law (says Biackstone) answers to the pro-
curator or procior of civihans and canonists; and he is one
who is put in the place stead or turn of another to manage his
matters ut law.™

In Impey's Practice the definition is, atturnatus or attor-
aatus i Jaw, is an othcer appointed by the court 1o prosccute
or defeind actions brought aguinst or prosecuted by their clients,

In Comyn’s Digest, < a person appointed ad prosequendum

or defendendum®™ ; in Bacon’s Abridgement, «one agpointed

1§ trea-

tise of the law of atlomies, mives this desenption:  An officer

of a Court of Record legally qualified to prosecute and defend
actions an Caurts of Law ou tie retainer of clients.”

1 sce uothing in any of the Books I have been ab'e to refer
to. to show that the otiice of an attoracy embraces that of an
advocate also: in i1s onxin it certainly dud not, nor is there
anzthing in the properties of the oflice of attorney, as explained,
signdic 2t of the advoeate’s duty. Barricter1s oniy the modera
term tor advocate.  The profession of the barcister and the
attorney have their several duties, and are as distinet 1a their
uature as those of the physician and apothecary.

“Ta the barrister it properly appertaineth legaliy and in
order to set before judans and juries that which e diiigence
0. the attorney has zathered from the complaints of the chient ;
x0 that the whalc toether, Larnster, attorney and chient, muke,
as it were, o maa.’?

T e benefits arising from a division of labour and distinet
duties inthe professicn of the law, are cettainly very panially
felt i this country va account of both branches beiug com-
monly follnwed by the same persnn; but there has been no

icndeng of the ccllings s U ottico of the stiocaoy is marly
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accidental to that of the barrister, and the distinction is recog-
nized by the Legislature and the Conrts.

The usaze in England and Ireland is referred to as evidence
of a recognition of the attorney’s naht to act as an advocate
at the Quarter Sexsions. 1 know not if this practice at home
be founded on ancient usage or permitted in the esercise of a
discretion: I shonld suppose the latter from what i« «aid on
the subject in Dickenson’s Quarter Sessions Practice. But
the usage ar practise of the Courts at home cannewbind us
here, unless embodied in our leaal system; and the attorney
in England oceupies hizher ground than the attorney in this
country, he recvives after cxamination a certiticate of his
fitness, which the latter ‘does not.

In this point of view the 9th see. of 4 & 5 Vic.. eap. 24, ie
relied on as a Legislative recognition of the existence of a
practice—hearing attorneys as advacates: tha words are—
“al] persons tried for felonies shall be admitted, &e., to make
defence, &c., “by counsel learned in the law or by attoruey
in the courts where attorneys practise as connsel.™

If the practice eaisted inU. C., I must presume it prevailed
in the exercise of a discretion on the part of the court in favor
of atlorneys, as a mere matter of practise in particular courts
for public convenience, it can be altered by any cuurt when
occasion demnands it.  For jn respect to practise not pre-
scribed by Jaw, every independent tnibunal can and does act,
unfenereg by the rules laid down by auother of tho same
grade for its interual regulation.

It seems to me however, that any argument {0 be drawn
{rom the clause will at jeast be greatly weakened by the fol-
lowing considerations :—This is a Statute of Canada. The
Law Society’s Act, and other Acts to which I lhave referred,
were passed by the Legislature of Upper Canada, The 4 & 5
Vic., cap. 24, had reference to Lower Canada as well as to
Upper Canada: it re-enacted matier before then law in Upper
Canada: the measure was not even intraduced by an Upper
Canada member.  Now, when there is change of constitution,
it seems to me that unless acts be in part wateria very litle
weight is to be given to legislative expressions by the Legis-
lature under one constitution, in expoanding the meaning of
laws by the Leg'slature under anothier; the position of kng-
Jand and Ireland afier the Union would probably fumish illus-
trations on this point, but I have neither time nor material to
make the examination. Respecting this particular act, we may
conclude that the whole Previnee was in the minds of the
framers of the law, and that the expres<ions used were directed
thereto. It may be that in certamn Courts in Lower Canada
attorneys were heard as advocates; il so, the fact implied
would have foundation. although that privilege was not grauted
in any Court in Upper Canada.

The U. C, Act, 6 Wm. IV, cap. 41, to allow prrsons indicted
for felony to make full defence, presents no recogustion of the
attorney s right 10 act as counsel, but the reverse.  The words
are, ot shall he lawtal for any persoa tried for felony «to be
heard in full defence before the court and jury. enher person-
ally or by counsel ut his or her election.”

The preamble shows the reasou of the Jaw and the evils it
was designed to remove.

« Whereas, (it reads) nothing is more just and reasonable
than that persons prosezuted for felony. whereby their libesties,
lives and characters nay be lost and desteoyed, should be
justly and equally tied. and that persons acensed as offenders
therein should not be debarred of just and equal means for
defence of their innocencies in such case, in order thereunto,
and for better regulation of trials of persons prosecuted,” &e.

Now, if the practice of hearing attorsies as advacates existed
in U. C,, it is reasonable 10 suppo<e it must have been known
to the U. C. Legislature ; and it is cqually reasonable to pre-
sume that its cxistence would have induced the Legislature to
insert apt words in the law to meet it, in order more effectually
to enlarre the meauns for carrying out the beneficial end n
view. [f then this statute of Upper Clanada is nota pronf of

! the non-existence of the practice in U. C., as evidence. it is
at Jeast a good sct-off against the stitute of Canada before
relerred to.

On the whole [am of opinion. that an attorney is not entitled
de jure o plead as an advoeate in these Courts.

I come to the last questicu:

Third—Qushit a discretionary power to be exercised and the
privileae of advocacy to be granted to attorneys in the Courts
of Quarter Sessions 3 (as respects the County Court as before
mentoned. I think there is no discretion—attorneys must be
excluded.)

An applieation to the diseretion;of the Court, should be
founded on public convenience and on public policy—thesce
are the only grounds on which an appeal to the discretion of
:lp?‘court al justice can properly be made. 1 donot think that
cither can be brought to snstain the present application. There
isa tar in attendance suflicient to afford a choice ol advocates
to the suitors; and theretore attornies cannot claim to be let
in as advocates ex necessitate. and to allow attorney's to invade
the peculiar lunctions of the advocate, would not in my judg-
ment be defensible on any ground whatever.

_The privilege of advocacy held by the bar has been recog-
nized f{or ages, and the exclusive principle encouraged for
the public benefit. :

A brief review of the enactments in refercnce to attorneys
and barristors will Letter indicate their relative status at this
time.

The ordinance of the Province of Quebec (25 Geo. III,
cap 4.) was, I believe, the first legislative provision in this
country. after it became a British province, 1especting the
profesvien.  The preamble i< in these words: ¢ Whereas the
wellare and tranqgoility of families require as an object of the
areatest importance that such persons only should be appointed
to act aqd practice us barristers and attorneys,” ¢ * ¢ ©
*¢who are properly qualified to perform the duties of those
respective employments,”

This ordinance appointed the manner in which Dbarrister
and attorney should obtain qualification to practise: in both
branches of the professiun it was the same—a service under
articles 5 but each candidate was commissioned after exami-
nation. and on being approved of by the judges. The clause
is to this effeet, that no person should commissioned or
permitted to practise as a barrister, advocate, solicitor, attor-
ney or proctor-at-law, who had not dond fide served under
articles with a practising advocate, &e., for six years; and it
Zoes on, neither shall any person, &e., “be commissioned or
admitted 10 practise in any of the several capacities as afore-
said until after he shall have heen c.\'aminet}m by some of the
first and most able barristers, advocates and attorneys of the
Conrls of Judicature in tlus Province, Lefore the Chiet Justice
or two or mare of the Judges of some of His Majesty’s Courts
of Comman Picas, and approved and certified by such Chief
Justice or Judges to be of fit capacity and character to practice
the lauw in the several courts of the Province.”

The Upper Legislature allered the system established by
this ordinance, but the distincuon of classes was preserved
and defined.  Persons were entitle:d to be commissiuned and
admutted to practise as attorneys withow! any examinafion as
to their fitness. a service under articles to an attorney being
the only qualitication required.

The degree of barrister, however, conld only be obtained
from the Law Society upon these preliminaries—admission to
and remaining on the books of the Society as a Student for
five years—conforming to the rules and tegulations of the
Sociely. aud being duiy called ¢according to the constitution
and establishment thereof.” By the rules of the Law Society
of Upper Canada, no person can be admitted as a Student,
uuless found, on full and strict examination, to be by habits,
charactor and education, duly quelified for admimion: and &
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thoronrrh familiarity with certain preseribed subjects and
bouks is required.

The Student member of the Law Society must attend a
given course of Lectures, and after remaining on the books of
the Society for five years, he must again submit to an exami-
nation of his lesal and general att inments, aud if feund pro-
perly qualified for call, he is acdinitted to the dewgree of barrister
at larv.  (The conrse presenbed was always respectable, and
late rules have wisely enlarged the requirements.)  Thus
U. C. we see the qualifications of the attorney lowered, or at

least the test of fitness dispensed with, and that branch of the |

rofession pliced on a less safe footing for suiturs thaw in Eog-
Exmt or in Lower Canada, wlile the distinguished calling of
the barrister is elevated and aceredited by extended qualiti-
catiops and searching requirements.

It is to be remembered also, that as at present constituted the
Lacal Couns are presided over by a cingle Judge, whose duties
are not wholly contined to one Court or to one cluss of casus,
and who has the bulk of the business, eivil and eriminal,
arising in his county, to dispose of 5 that the jurisdiction
Jeleguted to County Judges has been greatly enlurged, and
that new and diffleult questions are censtantly ansmee before
them ; and therefore it certainly seems nost desirable that the
Local Courts should have the assistance of an cducated and
able Jocal bar. The lav requires a standing in the Judge,
why not in the advocate?

An advocate is something more than a more agent for his
clieat; he is in reality an oflicer assisting in the administra
tion of justica—< acting in aid of the judee belore whom he
practices.”

Of the capabilities of the feur gentlemen praciisine in this
county as attorneys, I entertain a high estimate, and [ would
by no means say anytbing disparaginzly of altorncys ss a
class; but I think that on bread grouuds the assistance of the
accredited advocate is to be preferred. M atiorneys were
admitted to act as advoeates, anicled clerks would bye and
bye ask for the same privileg~, and in the end simple lequa~
city might advance a cliim. It is fur more impertant to the
public than to the profession, that advocaey sheuld be confined
1o the gentlemen admitted te the bar,

The Law Society of Upper Canadz was instituted for tue
mposc of securing to the Province a learned and honourable

5 to assist their fellow subjects, and support and maistain
the constitution ; and we have it from the highest authority
in the Province, that it wos extremely well calzulated o
ensure the respectability cf the prefession in Upper Canadz,
and has most satisfactorily fulidtled its okject.

Unless plainly obliged te hear atiornies s edvacates, 1
would not in my sphere of action (whatever may be the prac-
tice in other independent tritunals) exercise a discretion at
variance with privileges conferred upon barristers for the
public good, and held by them as a sacred trust ; and in refosineg
to attornies the privilege cf advocales, i follow a covrse which
I believe will best serve the due and sniisfactory admiznistea-
tionof justice. The gentlemen who now applics, I amt pleased
to know, will only be temporarily afiected by my decisien, fur
Mr. Wright now stands on the bocks of the La® Seciely asa
Student, and may be called to ihe bar In ¢ue course.
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* PRACTICAL POINTS.

COURT OR JUDGE—RELATIVE POWERS.

Totell where the jurisdiction of a Judge in Cham-
bers ends, and that of the Court begins, is simply
impossible. His authority to make orders in the
various cases which are brought before bim is,
wlicn considered upon principle, the authority of
the Court itsell. No order made by a Judge in
Thambers can be enforced by attuchment until it
has been made a rule of Court. On any other prin-
ciple it is difficult to account for the validity of
wmaily acts done by a single Judge, such as setting
aside irregular judgments; which judgments must
in priticiple be considered the acts of the whole
Court, discharging prisoners out of exccution, and
the like ; (Doe dem. Prescott v. Roe, 1 Dowl. P.C.,
274.) The Judge, for the purpose of all applica-
tions that may be made to him, represents the
Court, and sits apart both for the convenience of
the Court and of suitors. It is intended that mat-
ters which from their nature are too trivial to be
entertained by the full court, or of too urgent a
nature to be delayed till term, should be disposed

® By Robert A Harsison. Ewq., Barneter-at.Law,



LAW JOURNAL.

|Fesroary,

Spanmh—

of by a single Judge. He excrcises a subordinate
and generally a delegated power. Bt of late his
jurisdiction is much increased under powers ex-
pressly or impliedly given by Statute. No words
are of more frequent occurrence in our C.L.P. Act,
1856, than the words ¢ Court or Judge.” The
jurisdiction acquired by a Judge under an Act of
Parliament must be governed by the provisions of
the particular Act. In some cases the powers con-
ferred are concurrent with those of the Court and
exercisable subject to the cuntrol of the Court.
Whilst in others the jurisdiction of the Judge is
complete and supreme in itself—admitting of no
appeal. The nature and extent of the jurisdiction
must be gathered from the language of the Statute.
The Court, it seems, may delegate its power to a
single Judge without any express enactment for
that purpose. And where a Statute confers autho-
rity, unless a distinction is made in the Statutc
between the powers of the Judge and those of the
Court, the Judge has the same power as the Court;
(Smeeton v. Callier, 1 Ex.;2457.) Where a motion
is to be made in open Court in ferm time it may be
urged that the Legislature contemplated that such
authorities should be confined to the Court, (Jones
v. Fitzaddam, 1 Cr. & M. §55); or where the power
as in Prov, Stat. 7 Vie,, cap. 30, sec. 6, for relief of
Sheriffs on adverse claims, is directed 1o be exer-
cised by rule of Court; (Shaw v. Roberts, 2 Dowl.
P.C, 25.)

No better example can be adduced of the dis-
tinction to be observed between the powers of
the Court and a Judge than that of the Inter-
pleader Act, 7 Vic., cap. 30, already mentioned.
The first section enacts that it shall be lawful for
“the Court or any Judge thereof” to make rules
and orders; but the sixth section before amend-
ment enacted that *“the Court” should have the
power to call the parties before them by “‘rule of
Court.” The inference that the legislature con-
templated a distinction between the powers to be
exercised by the Court and the Judge was irresis-
tible. To remove the effect of such a construction,
and to confer upon a single Judge power to deal
with applications under sec. 6, an express enact-
ment was passed, (9th Vic., chap. 56, section 4.)
Wherever the legislature give powers in gencral
terms, and without any express limitation, it is the

same as if those powers were given by common
law. The legislature is aware of the powers the
Courts are accustomed to exercise. When fresh
powers are given by the legisluture they are to be
exercised in the usual ana ordinary way. When
special limitations are intended to be imposed the
legislature express themselves to that effeet, (per
Alderson B., in Smelton v. Callier, ubi sup.) There-
fore it has been held under Stat. 7 Geo. II, cap. 20,
cmpowering the ¢ Court,” upon payment of prins
cipal money, interest and costs, due on any mont-
gage, &c., sued upon, to discharge the defendant
from the action that a Judge in Chambers has
power to cutertain the application, (Smeeton v.
Callier, uld sup.) Where a Judge exercises duties
which belong to the Court, it is to be taken that
he is to exercise them in the same manner as the
Court itself, unless there is something in the con-
text of the Statute which leads to a diflerent con.
clusion, (16. Parke B.) A Judge in Chambers has
the same jurisdiction in respect of the costs of a
summons as the Court whom he represents has
over the cosis of a rule ; (Doe dem. Prescott v. Roe,
9 Bing, 104 ; In re Bridge and Wright,24 A. & E ,
48; Sheriff v. Gresley, 1 A, &. W., 588; Davy v.
Brown, 1 Bing., N.C., 460-; Wilson v. Wortharp,
4 Dowl. P. C. 441.) And if' a party make applica-
tion to the Court in a vexatious and oppresive mac.
ner, for an object that might be obtained at far less
costs from a single Judge, the Court may refuse
the application with costs; (The Duke of Bruns-
wick v. Sloman, 5 C.B. 218.) Though a Statute
direct something to be done before a Judge of a
particular Court, such as Court in which action is
inatituted, it does not follow that a Judge in Cham-
bers, though of a different Court, has no power to
act. On the contrary, it is enacted, * that the Chief
Justice and Judges of the Queen’s Bench and Com-
mon Pleas shall sit in rotation, or otherwise as
they shall agree among themselves, and that every
Judge of either Court, to whatever Court he muy
belong, shall be authorized to transact such busi-
ness at Chambers or elsewhere depending in either
of such Courts, as may be, according to the course
and practice of the said Courts, transacted by a
single Judge”; (12 Vic., cap. 63, sec. 9.) This
Statute, if it mean anything at all, must mean that

a Judge in Chambers is in effect a Judge of each
of the Courts, no matter to which Court he may in



1857.)

LAW JOURNAL.

1

]

fact belong. It is substantially the same as Eng-
lish Statute, 1 & 2 Vic., cap. 43, sec. 1, under which
all the Judges agreed that a Judge of the Exchequer
sitting in Chambers had jurisdiction to make an
order in a Quecen’s Beneh case, though the Statate
authorizing it required it to be made by a Judge of
the Court ““in which judgment was entered™;
(Palmer v. The Justice Assurance Company, 28 L.T.
Rep., 120.) The Judge to whom application is
made, may either refuse or grant the ordper songht ;
if he refuse it, and have in the matter before him
absolute and supreme jurisdiction, there can be
no appeal. But generally, unless taken away by
express enactinent, there is the right of appeal;
for such is the ordinary practice of the Court:
(Chapman v. King, 4 D. & L., 31L) Where the
Court has original jurisdiction in reference to the
subject matter refused in Chambers, it has, as a
general rule, appellate jurisdiction: (Robinson r.
Burbideoe, 9 C. B. 289.) If the Judge grant the
order applied for, and the matter be not one exclu-
sively within his discretion an appeal may be had
for a review of the order: (Teggin ». Langford, 10
M. & W., 536 ;—G'russell v. Stokes, 14 C. B., 678.)
But the Judge has authority to open again an order
granted by himself, or even to rescind it before it
has been carried into effect upon his discovering
that he has made it inadvertently, or that he has
been surprized into making it by any perversion
or concealment of facts: (Shaw ¢t al v. Nickerson,
7 U.C.R,, 543) If a party, knowing that Judges
sometimes review their own orders, elect to make
a second application to the Judge in Chambers,
instead of appealing to the full Court, the decision
of the Judge in Chambers cannot be appealed
from: (Thompson v. Becke, 4Q.B.739) One Judge
in Chambers cannot entertain an appeal from a
brother Judge as a single Judge in such a case has
no appellate jurisdiction: (I6.) Neither the Court
nor a Judge will allow a party to succeed in a
second application, who has previously applied for
the very same thing without coming properly pre-
pared, unless perhaps upon satisfactory explanation
of his previous conduct: (The Queen v. The Man-
chester and Leeds Railway Company, 8 U. & E. 413)
or unless the first application has failed in conse-
quence of some clerical error: (T%lt v. Dickson, 4

C.B., 736) The rule which prohibits the making
of a setzmd application upon the same ground as a

former unsuccessful one has been made, is one of
very considerable importance. In the first place it
tends to secure regularity and propricty in the mode
of making applications. Italso protects the party,
called upon to show cause, from being harassed by
repeated applications ; and it prevents the undue
and wasteful occupation of the time of the Court:
(1., Wilde, CJ.) The Court will not encourage
appeals from the decision of a Judge in a matter
over which he had a full discretionary power,
though diflering from him on the merits of the par-
ticular case : (Tomlinson v. Ballard, 4 Q. B., 642)
if the circumstances of a case are already insuffi-
cient to warrant an order made, it is the duty of
the party affected by it to apply to the Court to
vary or rescind it on the ground that it is not the
result of a fair exercise of discretion: (Grifin v.
Bradley, 6 C. B. 722) It is said that there is no
inflexible rule as to the period at which such an
application should be made, but the party must at
least apply within a reasonable time: ([b.) The
application should in general be made in the course
of the term next afier the decision: Meredith v.
Gittins, 13 Jur. 564 ; Orchard v. Moxey, 2 El. & B.
206, aflirmed in Callins ct al v. Johuson, 16 C. B.,
588.) Two years is most undoubtedly an unrea-
sonable time: (Griffin et al v. Bradlcy, ubi sup.)
On a motion to rescind a Judge’s order, the affida-
vits on which the order was obtained should be
before the Court : (Needham v. Bristowe, 4 M. & G.,
262 ; Pocock v. Pickering, 21L.J.,Q.B., 365) The
rule should be drawn up on reading the affidavits
filed in Chambers: (Edwards v. Martin, 21 L. J.,
Q.B., 884; Grissell v. Stokes, 2 Ne C. L. Rep., and
notes thereto.)

o

b=t

ATTORNIES AS ADVOCATES.

m—

We refer to the case of Regina v. Erridge, in
this number. We think Judge Gowan has taken
the sale course in respect to admissions of attorneys
to the the privilege of advocacy.

There was atime in the history of Upper Canada
when it was considered necessary to admit (by
Statute) individuals to practice—when the country
was in its infancy, and when educational advan-
tages were not easily to be had: that day has
passed, and now in every township an elementary
education is accessible to all; and in every county
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there are two or more Superior or Grammar Schools
designed to prepare the youth of Upper Canada
for entering with advantage the Universities of the
country. No one can deny that it is for the inte-
rests of all that there should be privileged orders
in the practice of the Courts of Judicature, and
that the gentlemen to whom that privilege is granted
should be fitted by educational and professional
training for discharging the duties incumbent upon
them.

In the case of barristers the Law Society has
taken every reasonable precaution to prevent any
but learned and honourable men obtaining a degree
which qualifies them to practice—in the prelimi-
nary examination before admission to the Society,
and the final examination before call. Qur readers
out of Upper Canada will see by reference to the
notice of the Law Society (on page vi.) that the
subjects of examination for admission secure the
exclusion of ignorant candidates, and the final ex-
amination is equally extensive and searching.

In the case of attorneys there is absolutely no
guarantec. They may be deficient in general
education, and know no more law than a “bum
bailiff.” They are admitted on mere proof of ser-
vice. There is no test by which their fitness is
determined. They may be worth their weight in
gold, or their weight in pig lead: who is to say
they have not the standard stamp of value?

There are doubtless several well qualified gen-
tlemen amongst the class of attorneys, but how are
the public to determine at their time of need? and
nothing can be more true (to use the words of the
Lower Canada Act,) than that “the welfare and
tranquility of families require as an object of the
greatest importance” that such persons only should
e appointed to act in the profession of the law as
are ¢ proper y qualified to perform the duties of
their employment.”

Let the attorneys be generally recognized as
advocates, and you open a door to further inroads,
and from the lower grade in the profession the tran-
sition would be easy to non-professional intruders;
and ignorant and garrulous babblers would in time
drive away in disgust the honorable and educated
practitioner.

The tendency of Legislation here and at home is
towards decentralization, with new and multudin-

ous objects of jurisdiction heaped upon the local
Judges. It is all important that they should have
the assistance of an upright and educated bar—
and on grounds of public policy every encourage-
ment should be afforded them.

We see in one of the local papers a report of a
similar application to Judge Cooper of Goderich,
on which the learned Judge would appear to have
taken a course difterent from Judge Gowan; but
perhaps there is little substantial difference, for
Judge Coopey appears to have granted the privilege
with much reluctance, and strictly on the ground of
necessity : he is reported to have said, * In grauting
¢ this permission, it must be understood that it is
¢ granted cntirely ex necessitate,” * * * ‘“and
“ that upon any futize application, if the circum-
“ stances are so changed that the interests of suitors
‘can be properly guarded without conceding the
¢ privilege, it will be refused.”*

Until lately attorneys as a class distinct from
barristers, have been almost unknown, but of late
years they are becoming more numerous, and it is
within the bounds of possibility that legislation
may bring upon us a host of attornies from over the
water thal would spread like *roaring lions* over
the land.

As to the purely legal aspect of the case Regina
v. Erridge, we entirely coincide in the view taken
as to the effect of the 19th section of the County
Courts Act—the practice of the Superior Courts in
all matters not expressly provided for applying and
extended to the Co. Courts. If the Law Society’s
Act did not prevent attorneys from practising in
the Inferior Courts, it did in the Superior Courts,
and now the section referred to says the practice of
both Couits shall conform.

The position of barristers here and in Eng-
land is different in this particular. The Superior
Courts in England, by ancient usage, allow only
barristers to practice as advocates, but .l barristers
did not attend, attorneys might be permitted to act
in that capacity.

With us barristers have by Act of Parliament the
right of exclusive audience as advocates, and the
benefits of that Act are by the section in question
extended to the County Courts.

uponwuhlomo relucwm.uuhl
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Of course every County Judge will act on his
own views until there is some positive decision by
the Superior Courts, but we sincerely trust that
their discretion will be exercised in a way most
conducive to the interests of suitors and the well-
being of the community at large.

STATUTES OF PRACTICAL UTILITY.

We are pleased to see that McClear & Co. have
now in press the Statutes of practical utility in the
administration of Justice in Upper Canada. Such
a work has long been a desideratum on circuit, and
for convenient reference in the office.

It is edited by Mr. R. A. Harrison, which gives
sufficient guarantee that it will be all it professes.

The size will be the same as Harrison’s C. L. P.
Acts. We refer to the Publisher’s advertisement
on another page The price 10s. seems very maode-
rate indeed. .

CHAMBER CASES.

Our Chamber Reports are again so numerous
that we can only, as before, give notes of many of
them, which want of space will not allow us to
publish in full in this number :—

GauLeNA v. CotroN.
Astendance of witnesses before arntrator.

An order compelling attendance of witnesses before arbi-
trator nnder 30th section of 7 Wm. 1V, cap. 3, will be granted
dn an ex parte application upon affidavit that the cause has
been duly referred ; that arbitrator has appointed a certain day
for proceedings, and that certain panies (giving their respec-
tive places of residence) are necessary and material witnesses
for panty applying.—Per McLean, J., Nov. 17.

RrrscaMuLiER v. UBERHORST.
Suggestion of plaintiff's death.

Leave to enter a sugzestion of death of plaintiff and proceed
under 210th section of the C. L. P. Act 1856, will be granted
upon an ex parfe application upon aflidavit showing the nature
and state of the a:tion, and that the paity applying 1s plaintift’s
legal representative.—Ib., Nov. 18,

Ross ET AL v. Coor.

Absconding dedtor—Prozeadings where action commenced under old practice.

Where a warrant of attachment has been issued against an
absconding debtor under the former practice, and the notice
thereby required has been daly given previous to the C. L. P,
Act 1856, a writ of attachment will be granted under the new
act without new affidavits ; and the service of the writ on some
relative of defendant at his fast place of residence, will be
allowed good eervice.—I1b., Nov. 21.

Cataraqut CEMETERY CoMPANY v. Burrowss.
Kemoral of sust from Division Court by Certrorare, 13 § 14 Vie . cap. 83. sec. 88.
A suit brought by an incorporated Company will be removed
from a Division Court 1o one of the Superior Counts, if it be
shown that difficult questions of law will arise on the trial as to
the powers conferred by the act of incorporation.— Jb. Nov. 20,

BotcHIER £T AL v. PATTON ET AL.
Interlocutory judgment—AfRdavit of merits.

An iuterlocutory judgment will in some cases be set aside
upon an affidavit disclosing a good defence upon the merits,
though not distinctly swearing ¢ that the defendant has a good
defence to the action upon the merits.””—1b., Nov. 21,

BucHanan v. FERRis.
Absconding debtor— Action d wunder old p

Upon its being shown that a warrant of attachment was
issued and notice duly given under the old practice, a writ of
attachment according to the C. L. P, Act 1856 will be granted,
and seivice thereof on a relative of defendant at or near his
last place of residence, will be allowed good service.—1b.,
Nov. 22.

Maceuerson v. Norris.
Proctice—Interpleadrr—Costs of fergned 13sue.

Where a feizned issue is directed upon an interpleader ap-
plication, and is found against the claimant, the execution
creditur will, on the production of the record, obtaw an order
of course for the payment by claimant of all costs incurred in
consequence of his claim.—ZIb., Nov. 24.

MartLanp v. Brows.
Judgment as in case of non-swuit—Enlargement of peremptory wndersaking.
An application to discharge a peremptory undertaking to go
to trial, aud for leave 10 enter judgment for defendant as in
case of a nonsuit, may be met by showing that the absence of
necessary and material witnes~es, whose testimony plaintiff
could not procure, prevented his going to trial.—Per Burns J.,

Dec. 3.
IRVINE v. MERCER ET AL.

Oral examination of judgment dedtor—C. L, P, Act. 1858, section 193,
An affidavit on which to apply for the oral examination of a
judgment debtor should show that an execution has been
issued and acted upon.—Per Richards, J., Dec. 8.

CARTER v. CARRY XT AL.

Practics—0Oral examination of judgment dedtor—C. L. P. Act 1858, sec. 193,

The proceedings for the oral examination of a judgment
debtor shall be by summons and order: an order will not be
granted in the first justance upon an exr partfe application.~—
Ib., Dec. 9.

Wisson v. Downine.
Practice—Bail—Effect of final order of Insolvent Covrt.

A Final Order in Bankrupiey discharging a debtor from his
liabilitics is a sufficient release of his bail to the limits upon a
judgment recovered previous to the presentment of his petition,
and it is not necessary to enter an exoneratur on the bail.
piece.—1b., Dec. 9.
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Sincrar v. Bannow.
Practite—Proceedins 10% 16 aantsff rofuses ta enter fuis sndgment,

If plaintiff refuse to enter his juldzment in a case where
defendant is entutled to set off his coste agamat plaintul's ver-
dict and costs, a Judee in Chambers will limit a time withimn
which plaintitf must enter his judement, and in default allow
defendant to enter it for him.—Per Richards, J., Dec. 10.

* Macriensox £T aL v. Kern,
Pracsiee~—Attachinent of ded's—C. L. P Act, 1836. ser. 194,

An order will be granted ex parte to attach debits due by
gamnishee to judzment creditor, upon affidavit that on an aral
examination of the debtor he swore that garnishee was indebted
to him.—/b., Dee. 10,

Witson v. Strove.
Practice—Arrest—Amendment of copy of writ—C, L. P, Act, 1836, sers. 31 § 291,

An omission or variance in a copy of a writ of Ca. Re. is
amendable under the 37th and 291st sections of the C. L. P,
Act, 1836.—Per Hagurty, J., Dec. 22.
w—.-———-—_.

CORRESPONDENCE.

County Crerk’s OrricE,
Sarnia, Feb. 3, 1857.

To the Editor of the U. C. Luw Journal,

Str,—1 have been requested by the Warnden of this County
to put the following question, and to request an answer through
the Law Journal—viz.: Have Township Counrls the right to
divide the Townskip into Wards by a four-mith majority of the
Council, without any action on the part of the people ?

I remain, Sir, your obedient servant,

ALEXANDER ScorT,
County Clerk, Lambton.

{Cloarly thoy have not such power. We apprehend from
the terms of your query that yon have had before you the 12th
Vic., cap. 81, sec. 8, whereas that section is repealed and the
subject re-enacted by 18 Vic., cap. 109, scc. 6, by reference
to which you will see what requisites must be comphed with,
before any action ean be taken by a Township Municipality
in dividing the Township into Wards.—Ep. L. J.)

To the Editor of the U. C. Law Journal.

Sirr~Tam pleased to sec that Mr. Mowatt has drawn atten-
tion to the value of American authorities, both in England and
in Upper Canada; and the Profession, I think, are much in-
debted to you for the publicity which you have given to his
remarks. It is not my intention to follow the learned gentle-
man through the various arguments, of which he has made use
in support of the position he took, much Jess to question any
one of them: suffice it to say that not only in Upper Canada,
but in England, there exists the highest autherity in favour of
his views. Ol these, Mr. Mowatt has made several quotations.
In addition to which, I ask leave to lay beforc you the testi-
mony of our much admired Chief Justice Robinson. In the
caseof Montreal Bank r. DcLatre, 5U. C. R. 368, the Chief
Justice is thus reported :—

The detendant’s counsel in the argument referred to Ame-
rican authorties, and it is always advisable and useful on
questions of this nature (mercantile ageney) to look fur infor-
matim 10 taat quarter, for 1 applying legal principles to mer-
cantile coutiacts, the Awmerican Courts have generally gone
before those in Englund, m introduncing such relaaations as
seemed necessary for the convenionce and ealety of those
engazed in commerce 5 and they have in some instances gone
further, without the aid of legislative enactments, in moulding
the prninciples of common law to suit suppased etigencies,
than English Coutts of Justice have yet ventured to go.  Yet
as such questions present themseives, they desire to justify
the relaxation by as many authorities as they can find in favor
of it in English decisions 3 and we may therefore generally
expect to tiad such authouties cited, so far as any such exist.”

«X. Y.»
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APPOINTMENTS TO OFFICE, &c.

COUNTY CcoUrT JULGE.
GEORGE MALLOCH. of O<gonde Hall. Fequire. Barricter-at-Law, to he
Judge of the County ai! Surrogute Courts tor 1he Uiited Counties of Leeda
wd Grenvalles s the room of Waorship B, Mclean, Liaq.. resigned. ~{Gazetted

Nov. 29, 1856 )
JUDRGE OF DIVISION COURT.
GLORGE DUGGAN. Eeq . the younzer. Recorder for the City of Taronto,
to be Judge of the ivigton Court of the <ud City of ‘Uoronto, and the hiberties
thereot.—[Gazelted Dee, 22, 1836 )

CLERK OF THE PEACH

THOMAS MILLER Esq 10 e Clerk of the Peace for the Co Waterloo, 1n

the reom of JEmuilius leving. L. resgned.—{Gazetied Nov. 29, 1856,
NOTARIES PUBLIC,

RICAHRD ALLARD. of Ingersoll. Genttenian, and WILLIAM DARLING
POLLARD. of Calhugwowl, Gentlemau, 10 be Notarses Public in Upper Canada.
—[Gazertted Nov, 22,1856 ]

HAMILTON 10W, of STRATHROY, i the County of Middlesex, Gentlee
man. to be a Notary Palihie in Upper Canada, —[Gazetted Nov. 29. 1856,

HENRY BALDWIN HOPRINS. of Barne, Lsquire. Barnister-at-Law, 10
b a Notary Puliic i Upper Canada, —[Gnzetted Dec. 3, 185 )

JONATHON SISSON, of Toronto, Evq.. Attorney-at-law. and CHARLES
HUTCHINSON. of Loudon, E<quire, Barrisier-at-Law, to be Notaries Pablie
m Upper Canada,—[Gazetted Lec, 13, 18336.]

ROBLERT NEWHERY. of Buleville. Gentleman, SAMULL. GAMBLE. of
Nanticone, County of Haldinand, Gentleman, JOUN ROBERT JONES, of
Lorouto, Bsquire. Barnster and_Attorey -at-Law. JOHN LASTWQOU. of
Seuthampion. Conty of Bruce, Gentl st and WILLIAM STEPHIENSON,
of the ‘Fownsdup of St Vieent, Gentieman, to be Notanes Public 1w U, Co=
(Gazetted Dec. 20. 1356 )

JONAS AP JONES. of Toronto. Leqiire. Attorney-at-Law, and Wike
LIAM LAWRENCL LAWRASON, 10 be Notanes Pablic in UpperCanada.—
[Gazerted Janunary 10. 1857.)

EDWARD GILMAN. of the Town of Simcoe, Esquire, Attorney and Solie
citor-at-law. to be a Notary Public m Upper Cunida—| Gazetted Jan. 17, 1857.)

HENRY MUMA. of Drumbo in the County of Qxford, Gentleman, to be a
Notary Public i Upper Canada—{Gazetted Junuary 24, 1957.]

ALEXANDER FORSYTIl SCOTT, of Brampton, Fequite. Attorney-at.
Law. and MOORE A. HIGGINS. of ‘Torante, Esquire, Attorney-at-Law and
Soliestor in Chancery, to be Nowanes Public in Upper Canada.—[Gazetted

January 31, 1857,
ASSOCIATLE CORONERS.

THOMAS BRADY. of Alfred. Exquire, 10 be an Associate Coroner for the
United Connties of Prescott & Russell.~[Gazened Nov. 29, 3

JORN HENRY GORDON, of the Township of Arthur, Esquire, Surgeon,
to e an Asenciate Coroner for the County of Wellinglon.—{Gazetied Decem.
ber 13, 1856 )

JOSEPN CARRILR. of Galt. Eequire. M.1.. to he an Associate Coroner for
the County of Watetloo, JAMES BEAMAN. Esqure, 1o be an Associate
Coranner tor the County of Carleton, EDWIN THEOUDORE BROAWN, Fi;a-.
M.D., to be an Asenciate Coroner for the County of Braut; DAVID BRIDG-
MAN. of Richiuond il Bequire, to be an_Asseciate Coroner for the United
Comaes of York & Peel; DAVID EARL BURDELL. of Belleville, M.D.,
GEURGE P. BULL. of Surhng, and PATRICK GILBERT FERGUS, of
Trenton, M. D., Esquires, 10 be Asvociate Coroners for the County of Hasungs.
~[Gaczeted Der. 20. 1856.)

AWILLIAM BURGESS. of Port Stavley, LCaquire, Surgeor. to be an Asso-
ciste Coroner for the County of Elin.—{Gazetted Jannary 11, 1857,

HENRY THEODORE LEGLLR, Eaq,, M.D., and DAVID 8. BOWLBY,
Exquirc. M.D.. to Aesociate Coroners for the County of Waterloo —{Guzetted
January 31, 1867.)



