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r

1:1222?‘ t of the Chancery Division

f the i ‘z‘le that gentlemen requiring

Ing hig abse judgments in his custody, dur-

addresg th:cnce from town, are requested to

e immediL(lr letters as usual, when they will
ately attended to.

WE cate .
a“guaégt:;? :] faint echo of the usual vigorous
ref note of JILI Master of the Rolls, in the
ay 27wl ayv. 1/’””‘/’*‘”& W. N. 1882,
U enougl, at thc. Court had gone quite
Clters,» t"l‘} in spelling out contracts from
e, indeed he Master of the Rolls’ judgments
Combineq | a. constant source of amusement
Tecent ¢y with instruction. Thus, in the
se of ex parte Hall, 1. R. 19 Ch. D.

580, 1y

» he gqve. crpn: .
in whie, aIyh : “This case -eminds me of one
Colang likened the plaintiff’s case to a

er, bec - )
» because it was so full of holes.”

It ;
the c:seremarked by the Law Journal that
eeks ag, (1’:; 1{; ke v. A‘na’rewx, noted some
€ righ; of o otes of (.,ases, seems to carry
ounter-claim much further than

AUGUST 1. 1882.
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has hitherto been allowed. The defendant
ermitted to counter-claim in respect of
rent which had accrued due since the writ
was issued, while the plaintiff was allowed a
similar privilege in respect of a cause of
action which he could not assert in his state-
ment of claim although it had accrued, be-
cause the statement of claim dates from the
If counter-claims upon counter-claims
t is difficult to see how an
hen there is a relation
d tenant between the

was p

writ.
are to be allowed, i

action can ever end, W
like that of landlord an
parties.

——

ce has been issued from
the Chancery Division of the High Court of
Justice .__During vacation applications of an
urgent nature in the Chancery Division are
to be made to His Lordship the Chancellor.
He will be at Osgoode Hall at 11 a.m. on
each Tuesday. Papers relating to applica-
tions are to be left with the Registrar or
Assistant Registrar on the previous Friday.
Applications  for Jeave to serve notice of
be made to the Registrar or
In any case of urgency
the brief of counsel is to be sent to the
Chancellor, accompanied by copies of the
affidavits in support of the application, and
also by a minute, on a separate sheet of paper,
signed by counsel of the order he may con-
sidered the applicant entitled to, and an
capable of receiving the papers,
«To the Registrar of
the Chancery Division of the High Court of
Justice (Vacation Business), Osgoode Hall,

Toronto,” and containing stamps for postage.
On applications for injunction or writs #¢
in addition to the above

exeal Provinca,
there must also be sent the writs of summons.

TuE following noti

motion may
Assistant Registrar.

envelope
addressed as follows,
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The papers sent to t

he Chancellor will be

FUSION Ofr ¢ ONFUSION-. WHICcH?

The avowed object of the Judicature Act

ish one Court in the

a uniform system of
udable scheme, but
ether the judges are
alculated to carry out
-egislature, .
y in effect there shal)
all the Divisions of the
Supreme Court. The judges in effect say
that there shall be one  practice for the
Queen’s Bench and Common Ple
and another for the Chancery Dj
The judges, we believe, con
selves to be the victims ot circun
compelled by the termsg of the
t0 perpetuate in their respec
the practice which formerly
Courts from which the Divisions were consti-
tuted, wherever that practice has not heen
expressly altered by the rules.
This line of action i su
on the 12th apd s52nd s
and on the note at the ¢
rules, where it is g
sion is made by

practice. This wag a la
We venture to doubt wh
taking the course best ¢
the intentions of the I

The Legislature sa
be one practice for

as Divisions
vision,

ceive them-
1stances, and
Act and rules
tive Divisions
prevailed in the

bposed to be hased
eciions of the Act,
ommencement of the
aid, “Where no other provi-
the Act or these rules the
¢ and practice rem in
But although all thege Provisions are
taken almost verbatin from the English Act
and rules, yet the judges there have come to
a very different conclusion as to the construc-
tion to be placed upon them, and insteaq of
thinking themelyes bound to perpetuate dj-
vergencies of practice in the different Divi-
sions, have felt it their duty, as far ag possible,
to assimilate by judicia] decision the practice
in all the Divisions. The leading case, we

think, on thig point g J\/en//»z"gfge;z-/ly—t/zeu?ea
Gas. Co. v, Armstrong, 13 Ch, D, 310. In

ain
force,”
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(Question arose as to the pr;:fed
form of an order to stay an action (70111r1n: this
by a solicitor without authority. on the
respect there was g difference betwe t,rT
former practice at law and in equity ,') yeal
the rule was Jaiq down by the Court .OfA] Ilqi
that in cases where no rule or I)""'Ctlce) ]Z 1s a
down by the Judicature Rules, and t[]Lrlucer)'
variance in the old practice of the (lh'a- zr'f o
and Commop Law Courts, that /,,.,‘,r/tt‘;’ most
prevail whiy g considered by the Cou? rking
convenient, - Sir Geo. Jessel, M. R, remAﬂ‘ ture
that “by the 215t section of the J,Udl(/acted
Act, 1875 (see (), J. Al sec. g52). it 18 enaoce‘
that in cageg where no new method .Of bt yre-
dure ig prescribed the old practice 1s 10 ]ra/'
vail, but 1opep, there is a variance in tllf]z no
tice it does say which practice. 1 haVid at
hesitation in saying, as I have already ?agamc
the Rollg Court, though not with the !
authority with W
think the

that case the

an

hich 1T now say it -tbi;sc
Common Law practice in thlsht {0
is founded on natural justice, and oug rder
be followed for the future.” There the((‘)hzm-
under review haq followed the former “
cery practice ) know
It may be asked how the suitor is to been
which practice 1o adopt when thcrc. has ¢ the
1o judicial decision determining which Omost
two differcnt modes of practice is the. to
convenient. [t would seem, ;lc(‘ordl’tgthe
Sir Geo. Jessel's gloss on scc. 21, tr'li:cl'ect
answer to that, is that the suitor may A(luit)’
either the former practice at law or 1n :3. put
in all cases not provided for by the r”!e;]’rt as
when any question arises before the (,Ot is to
to the proper practice, then the Lourrule 0
determine the question, not by the ticulal -
what was the former practice in the I)af“h the
Court from which the Division in whl;n the
action is pending was constituted, but’hich 0
contrary, by considerations as to wﬁt con-
the differing modes of practice 18 "“O.all the
venient to he adopted in future 1N
Divisions. . €S
By this means the present dlffcrtei';fe
practice which still exist would in

in
18-
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aDbear, by},
as h

and

as heen d}(’msiireot?/ping the old practice,
by stin furth J’Y e re?cm decisions,
SN in practice gr accentuating the differ-
Making one e y passing rules of Court
divisions ,1| '{Ktlce for the Q. B. and C. P.
Vision, a; ];al:| ‘?"Other for the Chancery Di-
of the olg g‘ ) een recently done, the evils
the goog tl—)ystem‘are kept alive and much of
Accompligh € Jludlcatllre Act was intended to

Vhy in th \':’1‘1 not be attained,
ent of thezfcil]n:p]f“ matterof enforcing a judg-
Modes of I)r%Lt- r of Appeal there should be two
At law the ‘c lcewearcata loss to understand.
Was entered Crtlﬁ(:atc.()f the Court of Appeal
acted on wit}(q)n the judgment roll and was
Outhaold 8 O,Ut further order, McArthur v.
In the 0. iS lrc'l R 27. lhls practice is still
cory o and C. P Divsions. In Chan
Chy. ¢y R e smce ledr v, Matheson, 2
Of the (»‘é)uri ]?’ was to make the certificate
of Chancer ¥ ,"\l"llcal an order of the Court
to be ‘lllitcyl. 'I I‘“S practice, which appears
CS.0 ‘hm“alrantcd by the Appeal Act
“the dc;:’i;o‘ 38 SCC" 44, which says that
Certifieq }; tr; ?rf]]c,(""‘rt f)f Appeal shall be
peal g, thcy e l\eglftfﬂl' of the Court of Ap-
Who spat ,}’)r?l’t‘f officer of the Court below,
QeSS{lry . lf/c'lt/)(lﬂ mr'lkc all proper and ne-
Ceeding, nrlncs thereof, and subsequent pro-
ccisi(;: hf]d]-v be ml\:m t.hcrcupon’ as if the
and whiohdf‘ %’ccn piven ’f’ the Court helow,”
tice of 1];C ]:f‘]m m‘"m‘wmtcnt with the prac-
the Su],rc] A‘OUf't of Chancery itself under
Sec. 46 (l)wm (.ourt' .‘\'(‘L, 38 Vict, ch. 11,
€ 44th %ii which is in .Lhc same terms as
nevcrthel‘e:f ?f the O.ntnno Appeal Act, is
ancery ‘]z.‘\.c.xce ?t‘lll to be followed in the
524, 527 al V1V1510n, I'he new Rules 522, 523,
i Eren(.c; (S(f) a.l’l)c‘ar to us to (lem needless
igh (:“l;rt) practice in the ?)wnsxo.ns of the
altogether anq are therefort‘: in our J}ldgll)fznt
of the Tudi f)nttar)' to the spirit and intention
shoulq be ‘t‘i:lturc Act. The object of all law
FeMOova] of ,lﬁ ‘;‘]tfammcnt of justice, and the
o mUItip]\t diﬁj?slra\ngw to thﬁxt great end.
L erences of practice in the dif-

fer

ent Divis;

. iv . . . -
isions of the same Court is in effect

tO p
Ut obyt. . " .
ose Subittddes in the way of justice, and to
ors to loss and inconvenience.
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SUPREME COURT.
McLEAN ET AL v. THE QUEEN.
Petition of right—Parliamentary contract for
printing, breach (y'——Pefz'tian of right does not
lie—1 )e/)arlmenla/ contract for printing, breach
of—*All the printings " Demurrer.

The plaintiffs filed a petition of right, claiming
ts with Mr. Hartney, a

that under their contrac
clerk of the House of Commons, on behalf of the
Parliament of Canada and the (GGovernment,
they were entitled to al/ the parliamentary and

departmental printing. The Crown demurred
to the petition. Itwas argued, in the Exchequer
Court, that the Crown was not liable on a con-
tract made with Parliament, and that in respect
of the contract for departmental printing the
contractor alone was bound, the Crown being
free to have the work done by other parties.
HENRY, J., in the Exchequer Court, gave
judgment in favour of the petitioners in respect
of both contracts. On appeal to the Supreme

Court,

Held by RITCHIE, C.J.—That the Crown could

not be liable under the contract made with
Parliament, but that in respect of the contract
for the departmental printing, the Crown was
liable equally with the contractor ; that when
the contractor was bound to do a// the work, the
other party was bound to give him a// the work
required to be done. This judgment was con-
curred in by STRONG and FOURNIER, ]J]J.,
'TASCHEREAU and GWYNNE, J]J., dissenting.

Demurrer as to contract with Mr. Hartney,
for the parliamentary contract maintained, but
demurrer as to departmental contract overruled.

. S. Macdenald and J. /. Gormully for sup-
pliants.

Lash, Q.C., and Hogy for the Crown.

—_—

THE MLRCHANTS BANK v. THE QUEEN.
Ppetition of right—C.5.C., ch. 28, 31 Vict. ch. 12

__Stide and boom dues—Chattel mortgege—

Agrecmnent between Crown and morigagor o/

lumber, effect of—Lien.
This was a petition of right, filed by the ap-
pellants, praying that a seizure of a quantity of
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logs, which wag made by the government collec-
tor for arrears of slide dues, owed by one R, S, for
the logs seized and other logs, be removed, and
that the sum of $5,267, which had been paid by
the appellants to the Crown under duress, be
refunded to them,

R.'S., being indebted to the
large sum of money, had
lateral security for the
chattel mortgag,
These mortgag
December,
1877.
and in
solvent

appellants in a
given them, as col-
amount ot his debt, two
€S on certain logs and timber.
€S were executed, the first on 12
1867, and the second on 1 May,
On 15 May, 1877, R. S. became insolvent,
1878 the equity of redemption of the in-

in the chattel mortgages was duly releas-
ed to appellants by R. S’s assignec.

1877, R. S.. who owed also a large
to the Government for slide dues fo
back, agreed to pay $2 per 1000
all lumber to be shipped by

canals. The dues recoverabl
‘each log were 4% cents,
per 1000 feet, B.

In June,
sum of money
rseveral years
feet, B. M., on
him through the
e by statute for
equal to about 26 cents
M. The appellants claimed
that this arrangement was unknown to them,

The evidence of its ratification by the
was contradictory,

In 1878, when the a
the lumber in question
of slide dues refused to

appellants

ppellants began to ship

on barges, the collector
allow the barges to pass
through the canals until the appellants paid the

$2 agreed upon between R.'S. and the Govern-
ment.  They paid a certain amount under pro-
test, but finally the collector seized and 100k pos-
session of all the logs and timber on R. 85 pre-
mises, on behalf of the Government,

GWYNNE, [, in the E
that R. S. was agent for
that he had created
the lumber mortgag
of the Crown, for the dues he owed

that the appellants had
ed such arrangement,

On appeal to the Supreme Court,
Held, (Strong
senting), that the relation betwe
and R. S, was in no sense that of
agent, and that there was no evide
of any contract, express or implied

xchequer Court held

the appellants and
a general lien o charge on
ed to the appellants, in favor
them, and
knowledge of and ratifi-

and TASCHERICAU, 1J., dis-
en appellants
principal and
nce whatever
» of a general
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izant of of
. . . ognizant
able consideration, while not cognizi

parties to such contract. led Lo oD

That all the Government were Cnllll;(- regit-
the said lumber, under the statute and l]L'1S§;1'r{
lations was the sum of 413 cents per ln_g l;looo
through the slides, equal to 26 cents (]; {0 pay-
feet, B. M., which sum appellants offere ~hatte
And that R, §, the ¢h¢ to
morty;

» after the execution of right
ages in favor of appellants, had no ,l r:c on
create in favor of the Crown a lien or Ch,(“:nt of
the lumber in question, to secure the paym

his own indebtedness,

ants.
Bethune, Q.C.,

- H
and Gormully, for appe
Lash, O.C., and /o v, for the Crown.

MCCALLUM v, ODETTE.
“THE M. C. Upprk.” o
Appeal from the Maritime Court of ()///”: fw‘s-
Cross appeal - Cotlision with anchor {?«/ 1(/’1”-);‘-
sel ~—-~(.'mztr1'bz//nry negligence — [)antagesy
lionmient Of~-Court equally divided. Lake
On the 27th April, 1880, at I K. (‘m. l;m
Eric, where vessels go to load ti]111)01'~.fltv‘(lssc ,
where the Lrie Belle, the 1":&313”nd'"‘,ntb lsscn'
was in the habit of landing and t“km% p;vésscl~
gers, the A7, ¢ Upper, the appellant’s g, and
Was moored on the east side of the (lmo;lt, in
had her anchor dropped some diSt‘mce‘ en
continuation of the direct line of th.e cabt, acros®
the wharf, thys bringing her cable directly ,‘ithoﬂt
the end of the wharf from east to “'C”'[’, wm'c Lo
buoying the same or taking some 111?;;6 x
inform incoming vessels where it was. packing
Belle came into the wharf safely, and 1 4th the
out from the wharf she came in contact ‘:red-
anchor of thes, ¢ Upper, and was daﬂz‘h: i€
On a petition, filed by the owner ”f. to re-
Relle, in the Maritime Court of Onta;’:z, M. ¢
cover damages done to his vessel by tfoul‘ld’
Upper, the judge who tried the case to blamé
the evidence, that both vessels were alf of the
and held that each should pay one ha
damages sustained by the Erre /)’c//r.' owner of
On appeal to the Supreme Court by ownel ¢
the M. C. Upper, and cross-appeal by
Erie Relle o RNIER
Held, per Rircuik, C. J., P(,)L'Rce 5
TascHerRkAU, J]., that the ev'de;' the fa”l‘l
that the damage was caused solely M) C bp/aﬂd
and negligence of the owner of the 4 ;el shoul
and therefore the owner of that ves

on

{{l]d
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Pay the

ang Gw;v::le damage. Per STRONG, HENRY,

throygp no ?’ JJ., that the accident happened

the 27 ;;lt or negligence on the part of

shoulq pe allwfgr’ and therefore the appeal

e Co .-

Wpeal a1 DOnE equally divided, both the

ross-appeal were dismissed without

Costs
s and t i
Stands, he judgment of the Maritime Court

Roéz';z.m”,

Q.C, fora
C, ) ppellant,
@iy, Q).C., for respondent.

MoNAGHAN v. Horwn
(‘THE (;ARI:AND,”

Stats ” (f) of Ontario, jurisdiction of—
Actio Int. ch. 128—Lord Campbells
% in rem against vessel for dam-

ages for
deat, -
Sentative, of a person by personal repre-

u. Aritime Cou
Rezl‘
Acr

In 3 o

ntari;?;;::;uiht‘ before the Maritime Court of
Y the mothe * melgnv.esseuoreCOverdamages
gligence i1 roof .a.chlld under age, killed by

aritime Collrt J?E;AU’ J dissenting), that the

€ case of pe © ntario has no jnrisdiction in
apart from p rson‘al injury resulting in death
nt., ch. xzémd' independently of Rev. Stats.
30d a5 the plaj (a copy of Lord Campbell’s Act),
€ action gy 1 in this case has not brought

CCeaseqd c;fsl; e personal rePl’e.Sentative of the

€ has ;0 /l . under fmd by virtue of said Act,

er Foy ocus standi.

Aritime CRNTER and HENRY, JJ., that the
®ntertaiy ,m(),“"t_ of Qntzmo ha§ jurisdiction to
Cases of p‘er.d(fl()l.l .z;z rem agam'st a vessel in

Tought a¢ 5‘)“(}1 injury resulting in death, when
Sehtative of :le instance of the personal repre-

er TAsch‘ df:cezlscd, undttr the statute.
the statuge tl1hk\:[.‘m~;’~ J., that independently of
unsdiction. e Maritime Court of Ontario has
CZ‘;;S;ZOII for the appetlant.
2y, (Q.C., for the respondent.

OLIVER v. DDAVIDSON.

The eg"‘;’-’" Whether absolute or conditional.
Whet e(rl“:s;mn which arose on this appeal was
W liveigacy or bequest of $1,600 to one
3 abisolyyg under the will of Wm. Oliver,

and unconditional.  In one of the

Win_,

lex,
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will, the following words oc-
cur: “Subject to the following conditions, ¥Zz.,
that they unite in payment, &c.,” and in ano-
ther paragraph : “ And further that Alexander
and Duncan Oliver work on the farm until their
legacies became due.” The date mentioned in
the will for the payment of the $1,600 bequest to

1877, and prior to

Alexander, was Ist January,
that date Alexander ceased to work on the farm,

and went away and engaged in other pursuits.
Held, '"HENRY, ], dissenting), that the con-
struction of the paragraph in the will, bequeath-
ing the $1,600 to Alexander must be based on a
consideration of the whole will, and that the in-
tention was that Alexander’s right to receive his
legacy was conditional on his remaining on the

farm and uniting 1n earning it.
RBethune, Q.C., for appellant.
Rruce for respondent.

paragraphs of the

COURT OF APPEAL.
JUNE 30.
CAMERON V. CAMPBELL.
Devise — Ty ustee—Statute of Limitations.

A testator directed a sum of money to be in-
he interest whereof was to be employed
in endeavouring to discover his brother, to whom
the money was to be paid if discovered within
five years from the death of the testator, and if
not so found the amount to be paid to M. C,,
as fully stated, 27 Gr. 307.

Held, [affirming the decree there pronounced,]
that the conduct of the executors constituted
them trustees, and that the right to recover the
moncy was not barred by the Statute of Limita-
tions ; and that C., into whose hands the money
had come, was chargeable with interest from the
time of its receipt by him.

oss, Q.C., and Watson, for appeal.

Robinson, Q.C.,and Sidney Smith,).C., contra.

vested, t

PARKHURST V. Rov.
Devise to Government of foreign state—Super-
wision of {rusts.

A testator directed his cxecutors to pay and
deliver the residue of his estate 10 the Govern-
ment and Legislature of the State of Vermont,
to be disposed of as to them shall seem best,
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having regard to
forth in the wi]l,
Held, [afﬁrming the decree reported
361, where the factg are fully stated,] that the
State Government Was sufficiently designated as
the legatee to entitle it to take the bequest ; and

the fact that the bequest was for the benefit of,
and to take effect iy a foreign country,

be urged as an objection to its validity ; neither
could the objection that the state could not be
made amenable to the courts of the state, and

certain recommendations set

27 Gr.

could not

trusts, as it must be
state would not do an
besides which it

assumed that a sovereign
ything to violate 4 trust ;
appeared that the legislature
Was not, in reality, to assume the trust, their
duty being o appoint trustees who
amenable to the Courts,

. Cassels and Black tor the appeal.

Bethune, 0.C., and Moss, contra.

would be

RICKER v. Rickkg,
Duty of lrustee~Lz'ber/y lo bid
cent purchaser.

The plaintiff was mortgag
and by the will of the
thereof in trust to pay certain legacies~—amongst

- others one to the defendant, an infant about ten
years old. Having instituted proceedin
the defendant to enforce
gage, the conduct of the
guardian of the infant,
liberty to bid at the sal
stated, 27 Gy, 576.

Held, [reversing that decree,] th
to bid accorded the plaintiff, whe
twofold character of mortgagee
given him for the purpose of pr.
terest as mortgagee, but did
from the duty which
infant ; and that t

al sale—uno-

ee of certain lands,

mortgagor was devisee

£s against
payment of the mort-
sale was given to the
and the plaintifr had

€ under the decree as

at the liberty
occupied the
and trustee, was
otecting his in-
not absolve him
» A4S trustee, he oweq to the

he conduct of the plaintiff
prior to, and at and about the sale, by means of

which he had been enabled to make profit at
the expense of the infant ceszy; gue trust was
such as would have rendered the sale invalid if

ed in his hands, byt as it
¢ of an innocent purchaser
“harged with the outside
selling value of the estate at the time of the
or should pay to the defendant the
to him under the will, with

sale,
amount due
interest thereon from
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— sts of
the date of the sale, together with th‘?ti(c)gy an
the court below subsequent to the pett
also the costs of appeal.

7’ Robertson, ).C., for appeal.

W. Cassels anq Dugl; contra.

EMMETT v. QUINN.

. statutory
Lease, short fopy, of —Covenant not s

. rein
ants the
In a short form of lease the covena

. the
‘vere preceded by the words, prescnbttd tl_:ywit
Statute, of « The said (Lessee) covenan ts were
the said (Lessor),” two of which covenan se, etCe
that the lessce would crect a d“'e”ing-h(:;: ’same
upon the demiseq premises, and leave d on the
and alj buildings and fences so erecte vent O
premises, thereon - And also that in thc; by fire
the buildings s erected being destroye

a
) . an equ
during the term, he would rebuild to ¢ the
amount,

The lessee, with the nsse'nt 2
lessor, assigned the lease, and the aSSIgneuted a
i pursuance of the covenant and excc'ldingrS
mortgage to the defendant, and on t‘he bliluent y
being burnt down, rebuilt thems subslzlun er
the defendant, on default of payment, 50 1;0 als
the power in his mortgage, to one N., W nt, an
mortgaged the property to the de'fcrld‘"lstr’oye
thereafter the buildings were again de
by fire, KE
Held, (1) [I‘eVersing the decrec of BLA f"
26 Gr, 420,] that the statutory ‘V().rds Oheln ex-
nant, in the absence of words making t.,meaﬂ' ’
pressly applicable, had not their statutmyr)’ an
ing when read with covenants not Stawto. -r::d t
therefore that the covenants above refe!
applied to the lessor and lessee o.nly' in,]
Held, (2) [Parierson, J., dISSC"tmf’;c
these covenants being in respect of >0 o
NOt 77 esse at the time of the C’;‘eatl?r:ns
lease, did not run with the land j “assig
being named, - al.
J;:zu/emum, Q.C., and McClive, for appe
P, fl/t'(,“(lfl/l_}/ and W, Cassels, contra.

built

V,C-y

cover

that
thi“g

» nOt

TURLEY v. BENEDICT. ectment:
Life lease— Proyiso Jor re-entry—E] ﬂhe Jands
The defendant leased to hiS. fa[hcrvtork an‘d
in question in this action for lite, t(f) ther i
enjoy the same, but that should the I?ng cha
later years hecome incapable of ta llausbandry’
of the place as it should be by good

n s
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S .
R

Ct, o _—
\f’f‘f\pp.] ' =

then and ; o
af libert M such case the defen
S, “\S:utloi;g:over“ the lands as :;I:;::ia;f:ttt)ﬁ
"capap),, of the event of the father becomin
Ported py ¢ manual labour he was to bé sug-
Jeet to the :e :Sm?’ and it was agreed that sug—
Peaceaple | on's r{ghtg, the father was entitl,ed to
Cane incaqr.lclil(lmet possession. The father be-
ace, andp.il)e of taking proper care of the
€ntereq andn conscquence the defendant re-
thereto (g worked the farm. Subsequentl
Sheriff ¢, t}lll;terleS.t 9f the father was soldqby th::,
€ jury ha\'inzr f;mtlff, who brought ejectment.
Helg [reverd ound the facts as above stated :
beloy ]’th versing the judgment of the Court
terms’of ;t the defendant had, according to the
the lease, the right to thé postession,

and th
* that th -
action, ¢ plaintiff must therefore fail in his

G. D,
lfe//,.,.uj)w/m)ll’ Q.C., for appeal.
e, Q.C., and Clute, contra

HAaRrRIS v. MUDIE.

Sitll(/
te of Linu
Limiitations 2
22 (l/[(}/l‘ 1)11)11(11 [)()JSL’SSI‘()M'

The Court /)C.’f%ﬁi'c paper title.
Istruction u W{l] ﬂpply‘ a more liberal rule of
M consider; (rn( er t}le Statutes of Limitations
Possession :f” ]t,he effect to be given to a partial
2 Supposed imd by a person claiming to have
ere treSpqs~m. defective paper title than to 2
Hely [C‘A 58‘1, therefore :
a p(’rso’n h:x MERON, J., dissenting,] that where
entry therc((,vmg such a title to land makes an
Session of thn he will be constructively in pos-
Must e takee ?v}]Ole’.Whi]e a mere trespasser
| Occupationn’ ;‘5 against the true owner, to be
tally ey N those parts only which he ac-
ACts of owp Rtes. or has cnglosed ; and occasional
N0t Suffice f"?hlp on other parts of the land will
Bethagryy :))m}phedly extend his possession.
; {‘ldem; 2.C,, (?nd Mcesee, for appeal.
an, ().C., and (... cDonnell, contra.

Co

Chatte; BROWN v. SWEET.

The ¢ mortgage—R. S. O. ch. 93, sect. 13-

e defel;sé(a?cs of a church had been sued by
Passed 5 | nt, and pending the action they
oan of $400€solut10n authorizing the raising by
Cited thy, it to pay off urgent claims, which re-

€ party maliv'as necessary to give security to

ing the advance. The plaintiff,
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|Ct. of App-

I

stees, thereupon advanced
the money, obtaining from the trustees a chattel
mortgage on all the moveables contained in the
church, which was prepared by a partner of the
general solicitor of the trustees who was defend-
the action against them, but neither partner

being one of the tru

ing

was called as a witness on the trial. In an in-
terpleader issue the learned judge found for the
defendant.

dubitante, afirming the
Pleas Division granting
ial,] that the mortgage was not invalid
sect. 13, and the fact that

ty of the mortgagors
as not of itself

any fraudulent

Held, [BURTON, J.A,
decision of the Common

a new tr
under R.S.0. ch. 95,
all the moveable proper
ded in the security, W

was inclu
urt of

sufficient to satisfy the Co
intent in making it.

Held, also, that the mere fact of the mortgage

having been prepared by the partner of the
solicitor for the trustees was not sufficient to
impute to the plaintiff knowledge of the pending
action against the trustecs.

Bethune, Q.C., and Fitch, for appeal.
Aerr, Q.C., and Walker, contra.

THE QUEEN V. FRAWLEY.

n of—Power of Pro-

constructio
with hard

wincial Legislatures 0 imprison

labour.

The power of the Provincial Le
ass laws for the purpose of compelling obedi-
nents respecting subjects
assigned specially

them aside from

gislatures to

p
ence to those enacty

which, by the B.N.A. Act, ar¢
to those bodies, is inherent in
the 92nd section of the Act. The word “im-
used in that section does not neces-

prisonment i
hard labour as

sarily exclude the imposition of
part of the punishment, therefore :
Held, [reversing the judgment of the Court
below,] thét the Legisl is Province has
power to impose harc
imprisonment.
Hodgins, Q.C., for the appeal.
MeMickael, Q.C., contra.

ature of th
1 labour in addition to

THE QUEEN V. HODGE.
Provincial Legislatures— Delegation of powers
20 license commissioners wnderthe B.N.A. Act.
of the Provinces having been
laws for the
t for the

The Legislature

assigned the sole power of passing

infliction of penalties and imprisonmen
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due enforcement of a law
relation to a matter with
power to deal ; and the
the keeping of public ho
for hire, being subj
cial Legislature 1,

of the Province in
which it alone has
granting of licenses for
uses and billiard tables
ects over which the pr
as exclusive jurisdiction.
Held, (1) that the enactment of the Statute
(R.S.0. ch. 181,) rendering it illegal to sell
liquor to infants, and restricting the hours within
which billiard Tooms in inns should be kept
OPeNn, Was not gty vires ; and (2) [reversing
the judgment of the Court below,] that the Pro.
vincial Parliament had power to delegate its
authority to the license commissioners,

Atty.-Gen, Mowat and Bethune, Q).C., for
appeal.

J- K. Kers, Q.C., and

ovin-

S. H. Blake, Q.C,, contra,
SMITH v. GolDpIE.
Patentaple nvention,

The plaintiff claimeq as his inv
purpose of purifying
a bolting

ention, for the
flour during its manufacture,
cloth or sieve, through which g current
of air was forced upwards by means of an ajr
chamber and a fan, or substitute therefor, and in
order to keep such sieve from becoming
a brush, or a number of brushes, arr.
such a manner as to traverse the unde
The air chamber and the fan combined with the
bolt or sieve were admittedly old ; and jt appear-
ed that one B. had Patented a machine which

was in use in the manufacture of semolina, in
which a simil t was in yse

pen the meshes of

clogged,
anged in
r surface.

ar brush arrangemen
for the purpose of keeping o
the sieve when used.

Held, (affirming the Judgment of §p

RAGGE,
C.), that the plaintifi’s invention w

as not patent-
able.
Ferguson, Q.C., and Howland, for the appell-
ant, .

W. Cassels and 1, Ball, contra,

WORKMAN v, Rogg,
Title by possesszbu—]mpro:
rent.

permitted the defendant L.
ands, upon an agreement that
e them in liey of rent,

ssession whenever R, requ
The impr()vements, it was sh
after consultation with R.

enents in liey of

The defendant R,
to occupy certain |

and
ired
ewn,
, and

would give up po
him to do so,
were all made

CANADA LAW JOURNAL
Ct. of App.]
\

{August I'Lsi’

[Ct. of ApP"
—_—
there was no other acknowledgment of h: t
during thirteen years he was in posseSS‘OD'F

Held, (affirming the judgment of PROU )
V.C., 28 Gr. 243, Burron, J.A,, dissel‘ltmis’s
L. could not set up a title by length of I.)wr
ion as against R, ang a fortiord his crediton
plaintiff, could not do s0.

Moss, Q.C., and Fitch, for the appeal.

S. H. Blake, Q.C., contra.

00T
that
e55°

the

_ . . Cos.
HARVEY v. Tug . T. R anp G. W‘j rule
/g[ndc’?’ 0f parﬂ'es‘_[)ra[ﬂ'(f'—oﬂt- / Ay

94. . ns,

The plaintiff shipped goods from St'lf{:)eg 0
Quebec, to Dundas, Ont., by the railway Dundas
the defendants, and the goods arrived at e un-
in a damaged condition. The plaintiff, be"l]l‘:;.ble,
able to determine which company was
joined both as defendants. 00T, ]

Held, (affirming the order of PROUDF ger’ in
who had sustaineq the ruling of the Masvithin
Chambers, 9 P.R. 80, that the case cam‘e ‘ted in
rule 94, and thag the plaintiff was warran
making both Ccompanies defendants.

Mcdlichaer, Q.C., for the G. W. R. Co.

J K. Kers, Q.C,, for the ;. T. R. Co.
Muir, contra,

NixoN v. MaLrsy. nder
L, 7¢
Landlord ang tenant—Evidence of sur

cov-
. . " ona
In an action to recover a year’s rent

Vi
enant in a lease for three years, it was Sllllot‘he
that the defendant had harvested the Crop’S r(:l an
farm, and that they, together with the bdegpil‘il-
stable, were destroyed by fire l)ef()f‘? thﬁ ‘insur'
tion of the year, and that he was paid t, ('311‘ an
ance money ; whereupon he left [he.fdl,l ’CrOP'
plaintiff entered, ploughed and put in ‘,.al oc-
The plaintiff afterwards applied on seve of the
casions to the defendant for payment ot any
rent, when the defendant said h? had rI:ce.
money, and had not been paid his lnsuraumde t
was shown that a proposition had been
leave the matter to arbitration. I Jud

Held, [affirming the judgment of tlects of t
the County Court of Peel,] that .thf.: 2: and that
Plaintiff did not amount to an evictior ’rendel‘ in
there was not evidence to support a éul:;d to 1€”
law, and that the plaintiff was entit
cover,

Flemz'ng, for the appellant.

Laidlaw, contra,

ge !
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Lana LEIGHTON v. MEDLEY.
-Andloy, N
d am)z,’ lenant—Covenant lo fecep up fences
Som —Removal of fences— Waiver.
Sembl, .
Plice ()’nt't the re~m()v:11 of fences from place to
repair 1.1 farm is not a breach of covenant to
nmﬂ;(;(nd r\v]llcre a landlord took rent after
ge of the fact he was he aiv-
ed forfeitun, 1d to have waiv
d0C .
i cCarthy, ().C., for plaintiff,
¢eve, for defendant.

WINFIELD V. KEAN.

Maliy,
ic .
W wus prosecution—Malice— Misdirection.

ant of reas
not easonable and probable cause does

nec’e‘zssafrt mtatter of cqurse, establish the malice
told the }’u o the action, and where the judge
malice e:(Cry not to trouble with the question of
able Causeept as mferab!e from want of reason-
aid Withou,t and that if .the mf'ormation was

Held, dpfOpg cause it was laid maliciously,

Pepl;r fS nec}an.

S or plaintiff.

wnt, ().C., for defendant.

G
Sal, 300DVEAR RUBBER CO. V. FOSTER.
€ 0
78 goods— Acceptance— Waiver of excess
of goods ordered.

T
Sign}‘:’erie:;?nd:mts, with' knowledge that a con-
Ordereq 1 goods was in excess.of the quantity
groung thy them, m.ad'e no objection on that

UCtion, . 011‘{{{1 negotiation ‘took place for a re-
25 cases Sepllce, but took into stock 15 out of

ond gy thnt. The other 10 cases remained in

Hel, thaiy were sold to pay duugs.
Jection, aot the defendants had waived any ob-

0 the excess.
C,F(ZM”’. for plaintiff.
- Ritchie, for defendant.

M, RoBINSON v. HALL.
7t
A bgag e— Payment— Transfer— Trespass.
- be
then sol((iame mortgagee of lands from B., who
efendantthe minerals, with right of mining, to
8age A b On default in payment of the mort-
possessi.o rought ejectment and issued writ of
N, On learning this defendant told B.

\W JOURNAL.
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tgage or give him an order

t from the price of the
that

he must pay the mor
to do so, and retain amoun
minerals. An agreement was drawn up

defendant should cither pay the mortgage oOf
e B., defendant to have

take a transfer to sav
of minerals to him,

credit therefor on the sale
when defendant paid the mortgage, though the

price of minecrals was not due. B. then gave
plaintiff possession at 4 rental, and defendant,
having obtained a transfer of the mortgage and
judgment in favour of A., ejected plaintiff.

Held, that defendant’s payment was virtually
one by B., and discharged the mortgage ; and
as it had been made to save B. as well as him-
self, defendant could not in equity have enforced
the mortgage against B. or plaintiff, who could
claim damages for the trespass. ARMOUR, J.,
dissenting.

Wallbridge, Q.C., for plaintiff.

DBethune, Q.C., for defendant.

MCLELLAN V. MCKINNON.
vetion— Hard labour—Amendment of
sentence by sesStons.

There is no power in the Sessions, under
32-33 Vict. cap. 3I, sect. 68, to amend sentence
in a conviction. They cannot, therefore, strike
out * hard labour” from a conviction.

H. J. Scott, for plaintiffs. :

Beaty, .C., for defendant.

Cont

EDGAR V. MAGEE.

Bill of exchange—Statut: of limitations—
Point of commencement.

Where a bill matured st December, 1875,
and writ issued 1st December, 1881.

Held, that the statute began to run 2nd
December, 1875, and action, therefore, began in
time. CAMERON, J., dissenting. '

J. K. Kerr, Q.C., for plaintiff.

Bethune, Q.C., for defendant.

LAROCHE V. O'HAGAN.

Sale of vessel— Warranty—Breach—Loss—
Damages.

A vessel on sale to defendant by plaintiff was
ass B 1, and insurable for $1,400,
securing the purchase
The craft

warranted to cl
which the mortgage,
money, covenanted to insure for.
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would not insure ag B,
sured, and was lost.

Held, that the measure of
was necessary to m

and she was used unin-

damage was what
ake her class B 1,

Wallbs idge, Q.C,, for plaintiff,

Robinson, Q.C, and 117 H., P Clement, for
defendants,

THurLOw v, SIDNEY,
Draz'/zagem/\’a/e~~Alzc'a7'a'.

Arbitrators, on an appeal from surveyor’s re-
port by (lefendants, awarded under the Munici-
pal Act that the deepening of a creek, etc.,
benefited lands in defendants’ m'unicipality, and
that the defendants should pay= $350, without
mentioning the lands in Sidney, which the
trators considered benefited, no
with a proper portion of
per sect. 535,

Held, that lands not being specified or
ed in award, defendants could not ¢
the Act, and award therefore bad.

S K. Kerr, 0.C,
plaintiffs.

Walibs idge, Q.C.,, for defendants,

arbi-
r charging them
the outlay therefor, as

charg-
ymply with

(Holden, with him), for

Harcreaves v, SINCLAIR,
Slander —Repetition —Privilece,

Plaintiff assisted one C. in his shop, (that of
a druggist,) over which defendant and her hys.
band, a doctor, lived ; C. being tenant of the
latter.  Plaintiff was charged by defendant, in
presence of a witness, with taking $4 from her
trunk.  Of this C. was told by defendang’s hus-
band, and that plaintiff must be dismissed on
Pain of losing his (the husband’s) prescriptions,
A meeting having been arranged between the
parties, in presence of the witness, to investigate

the matter, as was stated, the slander was re-

peated, and the plaintiff was dismissed,
Held

» @ privileged occasion,
Bethune, Q.C., for plaintiff,

Robinson, Q.C,, for defendant.

P SR v :
COMMON PLEAS DIVISION.
June 23 K RAIL-
ROSENBURGER v. Thi GrAND TRU
WAY COMPANY. ;
Railways—Accident— Failure to soun Lindings
o7 ring bell—Collision— Fvidence—
~—New trial.

ﬁ’/’ijﬂe

jssion
. . ) omisst
Action against the defendants for the

. H l 1
to give the necessary statutory “"‘rlrnmg’,]n':tl;ceo};
by ringing the bell and sounding the lf@n [¢
approaching railway crossing, I).)' ref{nd ran
which the plaintiff’s horse took fright a
away, and injured the plaintiff. hat sect:

Held, (W1Lsox, C.J., dissenting,) tha to in-
To4 of C. S, C., ch, 06, is not restricted 1s also
Juries caused by actual collision but extenc at the
to the case, as here, of a horse taking fright @
appearance or noise of the train. T (]

The jury in answer to the questlo"“ ming
plaintiffs had known that the train was L131‘ther
would they have stopped their h(?rsi o
from the railway than they did ?” said )‘mﬁ.nite,

Held, that though this was not very ¢ eqcted,
yet taken with evidence on which the Juty (t
which is set out in the case, it was sufficien -un

A new trial was also asked for (,n.tht‘ gman
of the verdict being against the evidence
weight of evidence, but was refused.

Woard Bowlby, for the plaintiffs.

Dethune, Q.C,, for the defendants.

~OR-
‘ rriAlL F
MURTON v. KINGSTON AND MONTRIE?

WARDING Co. ] there-
Bill of Z(l(l'l.ﬂg‘“ Excess in quantily name
n—-Right to—Custom. [way
The Northern and North Western Ra uan-
and the Great Western Railway ShEPPeq i]qcoﬂ‘
tity of wheat from Hamilton to }\mgiotl;e de-
signed with Molsons Bank, in care o ed the
fendants. The bills of lading Contal-nncy in
following provision :—“All the deﬁclieeducte
cargo to be paid for by the carrien: and cargo 0
from the freight, and any excess 1n t.he e;,f"]‘lle
be paid for to the carrier by the conslgfcllina was
quantity described in the bills of l.a SI:ipPe
15,338 bushels, while the actual .quantltywheat it
was 15,838 bushels. In shipping t?leat a timé
was weighed in drafts of oo bushels hels was
and by mistake a draft of 500 b.ui shipped-
omitt‘ed in making up the total quantity
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The Plaintiff, ¢

titled ¢o the he carrier, claimed he was en-

Quantity mesoi0 bushelsv being the excess of the
Held o ntioned in the bill of lading.
Cover, f,or taht,the plaintiff was not entitled to re-
Vision i, 1y, at under the circumstances the pro-
8iVing it ¢ ¢ bill of lading had not the effect of
(=3
ed sheyi 0 him, nor was there any custom prov-
A[ad,ll/lg he was entitled to it. P
1}”(“’ can, ().C., for the plaintiff,
ce, for the defendants. '

THE
LoNpoN anp CaNaDIAN Loan CoO. V.
Sequestmyss MERRITT ET AL
—Se ”’Ul'c‘e”a)zt (';:i /./’ en Z;J“ u f’d-‘?m{gmcﬂ/ at Law
Held, that Jf" isdiction—Chose in action.
under ,thedoa writ of sequestration cannot issue
Common 1a4 ‘_J' Act, rule 339, on an ordinary
fore the Y!“dgment for debt recovered be-
eing an 1;?:15"‘8 of the Judicature Act, if not
and ng day fgr for payment of a specific sum,
The oo el‘ payment being named in it.
Was pl'OPerF rty attempted to be sequestered
Will, Ty Yf"}l the hands of trustees under a
ot (;) bt he trustees, one of whom was the
PATt of (e er tor, and took a life interest as
tion | the pﬂ?perty, resided within the jurisdic-
Jurisdice; other trustees resided out of the
on, namely, in St. Johns, N.B., and the

rest of
. the prc S L.
diction, property was also out of the juris-

Judgm

He .
ed Onltilttc}llat S‘-er\‘lce of a noti(‘e't of motion found-
resident o writ of seques'tratlon on such non-
Sempy ustees was sufficient.
ehtor, if}’that .undm: the writ of sequestration a
Ar’w/{i.o;ves in actm‘n Fan be reached.
Basy 7, for the p}alx]tlﬁfs.
:and W, S. Gordon, for the defendants.

Arbity WHITELY V. MCMAHON.
ation—Costs— Evidence taken in absence
U of parties.
mattI:::rina submission to arbitration certain
tween A \;/‘:')ntroversy existing and pf:nding be-
amoums‘d o] WL a‘md M. in relgtlon to the
made by 1\:-[‘8 and pz'nd on a ?ertaln mortgage
Proportion . to tl-le T. and L. (.o.., and as to tl}e
Parties tq }?f said mortgage paid by the said
arbitratOrSt e Compa.ny, were submltte'd to the
by which . The arbitrators made their award
and L, ¢ they found that M. had paid the T.
. Co. the amount he agreed with A. W. 10

CANADA LAW JOURNA] “
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the mortgage, and had’ over-paid his
$627, in which sum A. W. was in-
that A. W. should pay that sum
the 1st of june, 1882, and
s of the reference

Notks oF CANADIAN CASES.

pay on
proportion by
debted to him ;
to him on or betoré
should also pay the cost
amounting to $35.

Held, by OSLER, I,
costs was an excess of the pow
tors, but that it was severable
the award; and that the arbitrators i
respects had not exceeded their powers.

Held, however, that the award was bad and
must be set aside, as it appeared that the arbi-
trators had received the evidence of one of the
absence of the others, and after
to be closed.

Jfor the applicants.

that the finding as to
er of the arbitra-
from the rest of
n other

partics in the
the arbitration was supposed
Bethune, Q.C., and Garrow

Shepley, contra.

MACDONALD V. HENWOOD.
2w 10

Malicious /);me’cz/lz'07l~Set'tl'ﬂg criminal (@
motion—1 n’.v;ﬁ(uxrEt/z‘dem‘e——u’\"ew Trial.

Action for malicious prosecution and for tres-
pass. The information which was drawn out by
the magistrate on what he said the defendants
told him was, that the plaintiff took and carried
away a quantity of oats, in which the defendants
had a joint interest, without their knowledge or

consent, and contrary to their wishes, according

to the best of their knowledge and belief. The
caused the plain-

magistrate, on this information,

tiff to be arrested and committed to jail to await
his trial on this charge The defendants did not
tell the magistrate the whole facts, namely i—

‘That the plaintiff had originally been put in pos-
an agreement that he

session of the oats under

was to thrash them and take the straw in pay-
ment, and that,as he contended, he subsequently
became the purchaser, and at the time the in-
formation was laid was claiming them “as such
purchaser. Also when the plaintiff was before
the magistrate, on his solicitor objecting that
no criminal oftence was charged, P., one of the
defendants, acting for himself as well as for the
other defendants, stated that in order to have

the charge investigated he would charge the
The magistrate, how-

plaintiff with stealing.
ever, did not appear to have heard this, and did

not act upon it. Also, when the plaintiff was
put in charge of the constable and committed to
jail, the defendants were present. At the trial
the plaintiff was non-suited.



280

%h_mvi ==
Chan. Div,]

CANADA 1AW JOURNAL,

[August I 1882

Norrs o CANADIAN CASEs,

» With leave to the
plaintiff

i dants had charged
felony—so as to state the true
facts, and so as 1, enable the questic
sented whether on such facts
action arose,

The new trig) was
seemed to be eviden
with the trespass.

Pepler, (of Barrie,)

Loun, Q.C., for h

m to be pre-
a legal cause of

also granted because there
e to connect the defendants

for the plaintiff,
¢ defendants.

CHANCERY DIVISION.
Wilson, C. j.; Proudfoot, J.]
McGEE v, CAMPBELL.

In.m/wemy»-Seflz'ngr aside final orde
c/mrge-Fnrum~l’rzrtz'cs.
A certain  firm having
made an assignment under t
on Sept. 16th, 1878,

[June 22.

of dis-

become insolvent,
he Insolvent Acts
By a deed of composi-
tion and discharge made Oct. 2nd, 1878 the
firm covenanteq to pay their creditors 1o cents
in the dollar, and on Feb. 28th.,, 1879, the firm
applied to the County Court Ju
of confirmation thereof,

Xecute or be g
but on persuasi.
his claim to one
Same as trustee for

party to the said deed ;
on he consented to assign
Smith, who should hold the
the firm, and for the mere purpose of signing
the deed. Thys the composition was carried
out, and the plaintiff received a certain sum
from the firm. Smith gave no consideration for
the assignment. The plaintiff afterwards, and
long after the confirmation of discharge, discoy-
ered that the firm, in the statement of assets
and liabilities fileq by them with the assignee
before the order of discharge, in Pursuance of
the Insolvent Acts, had failed to disclose cer-
tain railway stocks standing in the name of,
and owned by the defendant Campbell, 5 mem-
ber of the firm ; and, also, certain other assets
of the defendant Campbell, Thereupon the
plaintiff filed thig bill, declaring this withhold-
ing of assets was fraudulent, anq submitting
that the deed of composition and discharge was
void as against him, and Praying a declara-

t he

tion to this effect, and to the effect t(];:nt o
Was a creditor of the said firm to the am
his claim againgt them, some Of

It appeared on (he evidence that Camp-
these railway stocks were Obtained.by e halfy
bell on a contract that he was to retain o but if
if he could give them a marketable .Valu'e’ e, the
he could not do ¢, within a certain tlmtc’) re-
transaction was to be void, and he was
transfer, interest
/leld, inasmuch a5 Campbell had an i::tezf a
these shares, which was not mer.el)’ : st an
trustee only, byt wag g personal mterﬁ of his
property, though contingent on the resu aine
service, and inasmuch as the contract l‘emf the
in full force up to the time of the making © it,—
deed of assignment i insolvency, and afterac’m_
although no profit had at that time beelnd have
ally made on the stock,—the shares Sho_u ts, for
been returned a5 part of Campbell’s asse r]i to
the language of the statute is large enoug tory
cover such an interest, It was a valid exeC: to
contract, and as sych passed on insolvency
the assignee,

ich
It also appeareq that among the assets-t‘}):}}:;ld
the plaintiff alleged were wrongfully Wi ived,
Was a certain sum which Campbell had recertain
Or to which he haq 4 claim, from a CfviceS
Railway Company a5 compensation for se
rendered as temporary acting President. able
Held, the portion of the allowance paydate
and allowed for services rendered up to theasse
of the assignment in insolvency, was ar{l r, al-
which Campbell was bound to account Oa:tion
though the remainder of the said compens
belonged to the insolvent. aring
Held, also, on the whole case, it ap}:fulent-
the said assets were wrongfully and frauinsol\"
ly withheld, there was noreason why the d an
€ncy proceedings should not be re'()pemtnistrc’:l'
carried on in order to make a due adnt]llie fina
tion of the Property, thus withheld ; and tated in
order was impeachable on the grounds s
the bill, dubitanteh
Held, further, (PROUDFOOT, ] ucted fur-
that the discharge should not be aﬁ‘ed as the
ther than was absolutely required, artlumed
Property in question which was not renever en-
the defendant as part of his estate was r treaté
tered on the books of the partnership, 0s consid-
as partnership property, but was i{lwayn privaté
ered and treated by Campbell as his ow

in
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Propert .
exceptizgt];: tdlscharg.e should not be vacated,
Helg, fUrthO the private estate of Campbell.
ot a neCESsa:r’ the assignee in insolvency was
Was rightly bmy p;llrt.y to t'he present suit, which
Held, per Pug t in this Court.
receive;i gy th ROIU-DF_OO'I" J., even if the amount
Mation andii'p aintiff at the time of the con-
€en a com 15(.?harge’ must be taken to have
Considc.uati()gr(?mlse of the. debt for a valuable
show that it v it was sufficient for the plaintiff to
Caused by thwas entered into under a mistake
of the asset-e defendants, as to the true amount
Nocently o > Wheﬂ.‘e" the defendants acted in-
S f otherwise.
the P]ai.nt/i)é'flke, Q.C., (#Francis with him) for

Maci,
bell, ennan, Q.C., for the defendant Camp-

D. Mec, .
defenderﬁt gf,f’.y’ Q.C., (Foster with him)for the

Rae for the defendant Cassells.

Boyq, C., Ferguson, J.]
Mg HARDING V. CARDIFF.
icipal Act—RBy-law for opening road—R. S.
Then O. ch. 174, sect. 509.
p]aintei;?s]s n{)thing neces'sarily inconsistent in a
Munic; alezkmg cul‘nula.tlve relief by attacking a
acros Ph. y-law directing the opening of a road
xing th;s land, and also the award under it,
im, amount of compensation to be paid to
22:(}1‘e11§y~1aw impeached was passed on June
was f’iled78’ and was not attacked till this bill
not mainsrf Nov. 29th, 1880. The plaintiff did
ultrg o ain that it was void on its face, or
accouny 0?" but he' .alle'ged that it was void on
ecause i irregularities in the passing of it, and
Perly re - was not under seal, and was not pro-
haq thez‘%’lstered, and because the defendants
althoughmselves al.)an'donec'i .1t. Nevex:th'eless,
far fror, n:wa.mre of ‘FS u}val.ndl.ty, the plaintiff, so
by the ot oving agam.st it v.mhm Fhfa year allow'red
an arbitratute, recognized 1Fs V?.lldlty by. naming
Pensar] ator to act for him in assessing com-
on,
Oflzzl,‘f;;nder these circumstances, on authority
any J'uris([{-lr A OJ'fo.rd, 3 App: 131, 70 court had
Yol b iction to mterfe}re there.w1th, and the
and inco :—Came, .by effluxion of time, absolute
trovertible.

[June 29.
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AN CASES.
although under the Municipal Act
such a by-law may not become effectual till it is
registered, still that does not prolong the period
within which, by the other sections of the sta-
tute, it may be quashed.

Held, further, when the by-law directs the open-
ing of a road on a person’s land, this in sub-
stance imports that the land may be entered
upon for the purpose of making the road ; and
as held in Stonchouse V. Enniskillen, 32 U. C.R.
567, municipality may,under R.S.O. ch. 174, seC.
509, enter upon and take or use the land before

making compensation.
C. Moss, Q.C. ( Beck with him) for the plain-

Held, also,

tiff.

W. Cassels (Dickson with him) for the defend-
ant.
Wilson, C. J., Ferguson, J.] {June 29.

NADA SOUTHERN Ry.

CUNNINGHAM V. Ca
SOUTHERN RY.

NORVELL V. CANADA
Orders of Appellate Courts—Costs.

In each of the above two suits, which were
brought to enforce certain awards, the Court of
Appeal, on appeal of the plaintiffs, gave judg-
ment in their favour, and also gave each of the

plaintiffs his costs.
On appeal to the Supre

in both suits, that tribuna
a new trial without cos

me Court of Canada,
1 ordered, in the Cun-
ningham case, ts to either
party.

Held, the meaning was that the parties should
go back to a stage in the cause prior to the
appeal to the Court of Appeal, and begin again ;
that neither party was to have any claim
against the ,other for any costs that had been
incurred after that step, and up to the time of

the judgment of the Supreme Court; and that
in this way the costs of appeal to the Court of
Appeal were necessarily taken away.

t de-

In the Norvell case, the Supreme Cour
clared that the award was void, saying nothing
about costs.

Held, inasmuch as the award in question was
the sole foundation of the plaintiff’s suit, and a
formal entry of such a judgment would be a dis-
missal of the billand a direct reversal of the
Court of Appeal ; therefore, as a necessary con-
sequence, the plaintiff was deprived of the costs

in question.

Held, consequently, as to both suits, the effect
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annul any effect of the orders of

the Court of Appeal, or of the certificates of their
judgments, Or any entries that might havye been
made of them, o of the orders, making them
orders of thig Court, anq WIits of execution
i the respective plaintiffs therein, after
ents of the Supreme Court, to enforce
of the costs of appeal, must be set
dit was not necessary
tiffs to resort to the

Cattangcy, for the Railway.

N()Th:.»~'l'he above note i
guson, J, the judg
handed out, but i

taken from the judgment of Fer-
ment of Wilson, (. J. not ha

ving yet heen
Was to the same effect.

Boyd, C., Ferguson, J.] [June 2q.

RE WoobHalLL

Adviinistyation Procecdings—(osts.
The costs should

10t be given oyt of the
estate in adminjsty

ation Proceedings, unlegg it
appears that the litigation hag been in itg orig
directed with some show of

foundation for the benefit
its result conduced to th
in this case, where ny benefit w
one by the administration Proceedings, as the
same result wouylq have been secured withoyt
suit, if the plaintiff haq not
tately, and the said proceed;
against the wil] of the
Held, the expense {
had been put should
the order requiring h
be affirmed, accordin
Mackenzie v,

in
reason, and g proper
f the estate, or has in
at benefit, Therefore,

as shown to any-

acted so precipi-
Ngs were taken
adult beneficiaries,
0 which the othey parties
be paid by the plaintiff, and
€r to pay the costs should
g to the rules 1aiq
Taylor, 7 Beay
In Hilliard v. Lulford, 1.. R
Rosebatc v, Parry, 27 Gr.
Held, also, following 7,
18 Ch. D. 58, tha
legatees’ costs s

down in
"« 467, as explained
- 4 Ch. D, 389, and

rrow v, 4 ustin, L. R,
t the question of the r

an appealahle Mmatter,
the plaintiff.

J. Hoskin, Q. C, for the j
Sheppard for the adult 4

esiduary
Stonehouse for
nfant defendants.

efendants,

—
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BELL v. McDouGALL. ment "

Insolvency of Sirm—Surplus aft ¢« i
full of Partnership creditors. jumber”
J- L. McDougall was in business aied large
man and miller, and as such mcurership )
liabilities. [p 1875 he took into par.tn a certain
C. McDougall, whe agreed to put m' ‘re taken
capital. J. [ McDougall’s assets.“;abilities'
over by the bartnership, but not his Bell, the
In 1877 the firm became insolvent.d  the In-
plaintiff, wag appointed assignee un erS prove
solvent Act of 1875, The firm’s C"edltol)ouga I's
on the estate of the firm, and J. L. Mcte estate

scparate creditopg proved on his Sepﬂfja'tors.

D. C. McDougall had no separate cre ', of the
1882 sufficieng had been realized .Ol;i credi-
partnership assets ¢ pay the P‘"mEISD pc Mc-
tors in full, and ¢, leave a surplus. '.n insol-

Dougall Petitioned the County Judge!

ken,
- unts tax
Vency to have the partnership acco

him-
. to

and his share of the surplus paid over
Bell, the pl

C . : rom
amtift, under 1nstruct10“51,fed
. i
McDougalps Separate creditors, app

for an
ni 4 < a;ll
mjunction teo restrain 1. C. McDoug

| from

n
) S udge
proceeding with hig petition to th7 Jpﬂ.mel'
. . e c
Insolvency, on the grounds (i) that tjﬁ.qudulent
ship between hinm, and his brother was

-editors
N credi
as against J, [, arate e sur

were

McDougall’s sep - th
and gave him pe right to any share mms
Plus 5 (i) that (he partnership accou ently be
very intricate, anq could not Conve'nl‘unction
taken in the insolvency matter. An 1ﬂiontinue
was granted oy parte. On motion to
the injunction_ that
Held, 13 3p Caton, 36 C. P. 308, Shmzzirt
Jjurisdiction existed in the insolvency ditors ©
deal with the clajm of the separate Cre and this
J- L. McDougal) a6 present in this S}Ut, 93, that
being so, under Close v. Mara, 24 (Jr') <53 mattel
was the proper tribunal to deal with t:j was
and if any error aroge the proper remein);unction
appeal - The motion to continue the the jud8®
must he refused ; should, how?ver’ matter &%
decline for any reason to entertain thests of the
set forth by the assignee in the 1ntel’?0r injunc
individua] creditors, the application leading®
tion might he renewed on amended P
if the plaintiff was so advised.

Moss, Q). C., for the plaintiff.
Lash, . C,, for the defendant.
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SIMCOL. COUNTY OF

Justices Ml‘[("H"""‘ qui fanr . PHILLIPS.
il'(gf the Peace—Return of conviction—-
/len 10 be made— . CONT l{' LON

Helg 33 Viet. co2y (D).

¢ld, that a return by the de
{?n\la'y of a convieti by the defendant on the 19th
second Tuesday fetion made on the day before the
ceding w day 1n the month of December” -
ding, was sufficient unde ccember 7 pre
der the above statute.

The defed. - | Barrie, Akvach, Co. J.
Ment ])l;le;?inlt ﬂpph.ed to set aside the judg-
Plaintiff, and(tll t obtained against him by the
for ay ();dcl‘ to ;Taexeilrltu.)‘n tssued thcrcon,.an.d
of the moneys in t){ ph)’ ment over to the plaintiff

The facts of thi e ands of the sheriff.
fh‘z}y be stated talsS ccl?:(i “VCrre not disputed, and
affidayie, On M closed by the defendant’s
ber last, t] ‘] Monday, the 12th day of Decem-

cad, h;p ]LL defendant, who resided at Bond-
age S<>nlepsin.mg~ to b.e at Beeton, another vil-
Warran ﬂ*ra'x 1lllle§ cllsta.nt,~ was applied to for @
reach ()fh till;St this plaintiff for an assault and
and the Samlxc peace. H.C granted the warrant
Procecdinay (.‘ m:?rht convicted the plaintiff, the
Defendan? ﬂu)mmg to a close' about midnight.
ead, wher 1101‘1 1'ct'urncd to his home at Bond-
Morning of ?r 1e arrived about two o'clock in the
only ail £ uesday, the 13th December. The
town, clos rlom Bondhead to Barrie, the county
Viction w;( at 6 am. No return of this con-
JaHUary foﬁlhllrna.dc by defendant until the 19th of
COmmencedo\v]‘ng. F.)n March l.3th the plaintiff
the penalte tt.h1§):tct1011, en@orsnng his writ for

o aPpeag of $80.00 prescribed by the statutc.
Whereup(manﬁe was e.n.tcrcd by t]}e defendant 5
issueq o t ¢ ])l{llntlff entered judgment and
Sherigpg Oﬂt;utl?n in due course. Upon Fhe
the defeng oo S.dem““d under the execution
claimeg tham paid ovet"to him tht? full amount
fendan; sh ercunder. I.he afﬁdavxt. of the de-
for the dui ews to my mind a.sufﬁment excuse

eing so IaY find neglect on his part; and, that
applicati’on thm'k I ought, as to tbls part of 1?15

¢is entiy] ,(;0 interfere and give him what relief

Teacheq the tO., s0 long as the money has not
he e plamtlff’s hands.

Question then arises, whether upon the

LLAW JOURNA

ONTARIO REPORTS.

[Co. Ct

ut which there is no dispute, the

facts stated, abo
any defence if allowed to

defendant has really
appear.

The action is
¢. 27, which, after referring to 32-
goes on to say, « the returns required by the 76th
section of the Act hercinbefore recited shall be
madce by every Justice of the Peace quarterly, on
or before the second Tuesday in each of the
months of March, June, September and Decem-
ber in each year, to the Clerk of the Peace,” &c.
It is to be ohserved that sect. 76 of the old Act
not rcpca]ed but only amended ; this it is
vind.

brought under sect. 3 of 33 Vic

33 Vic. ¢. 31

is
important to bear in 1
that Act (32-33 Vict. c. 31), we
find sect. 76 enacting that Every Justice of the
Peace shall make return in writing under his
hand of all convictions made by him to the next
ensuing general or quarterly Sessions of the
Peace, or to the next term or sitting of any court
having jurisdiction in appeal. . - at which
in either case the appeal can be heard,” &c.
The object of this is plain enough ; for by
reference to section 05 of the same Act, we find
the practice in appeal to be: (1) If the convic-
tion was made not less than twelve days before
the next sessions, then the appeal was to be to
such sessions ; (2) If the conviction was made
less than twelve days before the next sessions,
then the appeal was to the sessions af7er the
then next sessions ; S0 that if a conviction were
made under that Act within twelve days before
no return by the Justice of this con-
d before the second sessions
would be no

If we rcfer to

any session,
viction was require
thereafter, inasmuch as there
for the return to be made any earlier
than that sitting of the Court at which the ap-
peal was to be tried. This section (65) was
directly repealed by sect. 1 of 33 Vict. ¢ 27,
which preserves the same distinction as in the
old Act, adding, however, a day to the twelve
therein mentioned. As far as this case is con-
cerned this alteration in the practice need not
Dbe noticed.

We now come to sect. 3 of 33 Vict. ¢. 27,
which amends sect. 76 of 32-33 Vict. ¢ 31,
and we find it begins with a recital as to the
necessity for amending the old section: “Where-
as in some of the Provinces of Canada the terms
or sittings of the General Sessions of the Peace
Courts to which, under sect. 76 of the
are requested to

necessity

or other
said Act, Justices of the Peace



make returns of convictions had before them,
may not be held as often a once in every three
months ;. and is desirable that such returns
Should not be mad, less Jrequently” This, then,
is the purpose of this amendment, to secure
returns guarterly in every Province instead of
half-yearly as in some.  So that had the convic-
tion taken place on the 13th (7. . the second
Tuesday) of December instead of on the 12th of
that month, the defendant would be bound to
make a return of it “on or before the second
Tuesday in March,” instead of, as under 32-33
Vict. ¢. 31, on or before the second Tuesday in
“June, when the next sittings of the Court at
which an appeal might be heard took place,
The case of Corsant, qui tam v. Zayloy, 23 U.
C.C.p. 607, seems at first sight to be in the
Plaintiff’s favour. The fact there was that the
conviction took place on the 21st of January,
but no return of it was made before the “second
Tuesday in March,” as required by the statute.
The plaintiff then brought his action alleging
the non-return. No Dlea clearly could have
helped the defendant; and so as a forlorn hope,
it would seem, he demurred to the declaration
on the ground that it did not aver that the re-
turn of the conviction was not made to the ses-
sions to which a party complaining could by law
appeal. The Court above decided against the
demurrer—and rightly enough ; for independent
of the reasons given in the judgment, it was
clear that the defendant claimed the right to
delay from the I9th of January till the second
Tuesday in June following, a period of nearly
three months; and this in the face of the recital
in sect. 3 of the Act 33 Vict. quoted above: “ [t
is desirable that such returns should not be made
less frequently” than oncein every three months,
Here the defendant sets UP 0o such claim, byt
he makes his return within three months, and
only such a one as was possible—one before the
second Tuesday of that one of the four months
mentioned in the statute, the earliest before
which it was possidle to make a retyrn,

The intention, as it seems. to me, of the
Act (33 Vict. c. 27,) was this, (and the wording,
I think, may, without wresting the plain mean-
ing, bear the same construction) that in the case
of a conviction made within the twelve days 1m-
mediately preceding either of the semi-annual
sittings of the General Sessions, the right given
under the Act of 32-33 Vict. ch. 31, to delay

ONTARIO REPorTS,
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R R . rst
making a return of the conviction Ufmlﬂtlzﬁ'lﬁt is
day of the neyt sitting of such Scsf”mh'] ‘was
for a period of over six months, it might )ec’ie on
taken away ang a return ordered to ])c' e onth
or before the second Tuesday of the ‘].111'(1 ‘(]{11 : 0
thereafter, that is on or before the first ~(i)oll‘5
what had been the next sittings of ‘SUC]} SC:’;ade
previous to the Law Reform Act, “Vhwh, ]terl)’
such sittings semi-annual instead of (1u4rding
as theretofore. [ huye said I think the “.lortion
of the section may bear the same C()nStlLle he
and I say this looking at the closing “,:ordSlOery
section, which are, “and the penalties tl(\:/ict.)
imposed,” (that is by the Act of 32_33( here-
“ ... shall hereaficr apply to the returns com-
by required, and to any offence or negleth as i

mitted with respect to the making therefJ ’,( the
the periods hereby appointed for mak'r}ﬁ Act
said returns hag been mentioned in the sal - the
instead of the Periods thereby appointed f?l the
same.”  Now let ug substitute the periods 1n the
latter Act for those in the prior one. o two
older Act there appear to be prescribed st
periods for making returns, the one, ,the .ﬁthe
sittings of the session after the convictlf)n.’ ns;
other, the secosy sittings after the Con‘,’lcuoan

and these periods were to be ascerta'medwo

determined according as the conviction

- ore @
Place : (1) Not Jess than twelve days b(:‘f)re a
Sittings 5 (2) Jegy than twelve days be (nnua
sittings.  There were then only semi-a

. le
returns, but the Legislature thought it deSlrzbso
there should be quarterly returns instef}d’ an for-
it substitutes fop;- periods for the fwo in the ds,
mer Act ; or rather it added two more perl])(t)een
dove-tailing them i as it were. Had there ings,
no change from quarterly to semi-annual S"t}l)een
in some of the Provinces, there would haVebabl)’
no need for this section, and it would pro e ac-
never have been passed, for if returns wel‘once
tually required and were necessar ily made oted,
in every three months, the recital above (ll;]ou]
that “it ig desirable that such returns Sevel’Y
not be made less frequently ” than once "; have
three months, would be meaﬂingle,ss' It says
said this section added tawo more ﬁeﬂm.i& the re-
in effect to a justice, “ instead of delaying hin the
turn of a conviction made by you wit :ill the
twelve days next preceding any sessions, . men-
sessions held six months after Su(_:h (f.ir;n the
tioned) sessions, you must make it w!t on the
time you formerly had to make it, that is



Augugt 1, 1882 ]

285§

CANADA LAW JOURNAL

- C] '
ONTARIO REPORTS. [Mar. Ct.
S ,

Second
e secEEESd; y of the succeeding quarter”
© Peace shall suake hie o that every Justice of
efore the sec “(? e his returns quarterly on or
Yetuyy ’f’quhe,{n{, Fuesd'ay, etc., but “that the
. Shall po m‘ zJ: ”/’e said seventy-sixth section
retaining and r“‘ e, t':t.c.; thus it appears to me,
and circumgg ecognizing some of the conditions
he returns | ances Su”f’undm‘g and bearing upon
tion, Fum?em“med in that seventy-sixth sec-
ermore the new section provides

that «
. every s . . .
tions . such return shall include all convic-

Now

the 'f(?r?ltl ln;th.lded in some Previous return.”
old Act bt "0 .xetul‘n.prescrlbed (that in the
plate ”l()n[/?b SF‘” retained) seems to contem-
“Return ofly returns, as the heading of it is
Month o convxctlon’s made by me in the
Justice shall ‘8—7, and the Act says the
form» Sl make his return “in the following
turng nowll’ as the new section says that re-
retury Shalsl 1.‘”‘“ be quarterly‘ and that every such
in some m'clude all con.\'lctions not included
one remni)rfcvmus return, }t would appear that
tice then ¢ or tbc (.luarter is s‘ufﬁcient. Is a jus-
day befor o h\vzut till the ‘explrati(m of the last
Severa] met e sct:onc.l Tuesday in each of the
Make ;mhs mentioned, beforc he begins to
Act he}]: d‘S quarterly return? Under the old
turn, m)\i , twelve days at least to make such re-
encronl, Ple has not as many }.10\.11‘5 unless he
tseem<w upon the hours of his natural rest.
Quire 5 ; to ’mc it would be unreasonable to rc-
his reta .Llst.me o»f tl}c Peace to delay making up
must 11.’1ft111 nnhdmght of such a day, which he
not he 0 ’“ he wishes to be certain that he will
tury asczll e.d upon to make ‘more than one re-
bef«);- N 1? is liable fxt any time of the Monday
to Perf?-mh scu.)nd .I‘uesdz.ty to be called upon
rm magisterial duties.

The question may arisc as to what is meant
reyt;’::kl::{’ a rt.tturn? Does it mean that the
Peace shall be in the hands of the Clerk ()f. the
Sufﬁcielon- the second Tuesday, or \.Voul(.l it be
of Her"illlf.the r’eturn should be deposited in one
the lage Majesty’s p({s}—ofﬁces at some hour, even
might rSt on such Tuesday. Ifthe f(?rmer, as

e re _effsonably. be C(?n'tc.nded, then .lt would
dant il(‘)“rmg an l'lhposslblllty ffom .thIS d‘efen—
case. o Zomply with the statute 11.1 thl‘S partlc:‘u!a'r
ties ;'l"m] ’the law does n(?t require \111p(>551b1!|-
these o N any man. Looking at the casc then in
clus everal. aspects, l' h-a\r'e come to tlTe con-

1on that if any straining of the Act is to be

t should be in favour of the defen-
dant, that being the tendency of all recent legis-
And as I cannot, from any of the cases
reported, find that this particular point has been
settled, I prefer, as far as my light goes, t0 lean
in favour of protecting this defendant against
whose dona Jfides in the matter I see 1O
ground for any charge. The judgment and the
execution thereon will be set aside, and the
ved by the sheriff be paid into
der be made respecting the
by the defendant of the
judgment, the costs of the
execution and sheriff’s fees thereon, and the
costs of this application, within fifteen days,
within which time the defendant is to plead to

the action.

done at all i

lation.

money recei
Court till further or
same, upon payment
costs of entering said

MARITIME COURT OF ONTARIO.

(Reported for the Law JOURN:\L.)

THE TUG MAYTHAM.

Swuit for wages, part of which accrued 10re
than go days before petition Jiled—Custon: of
hiring-—Covenant by master and par{-0wner
against overdue wages—W caning of the word
seaman—ode of hiring—Power of Court
10 deal with morigages.
This was a proceeding in re

ander McNabb was petitioner.

was filed by D. Moore (mortgagee of the ves-
sel) who intervened. The pleadings wcre filed
in Toronto, and the cause¢ ordered to be heard
before the Surrogate Judge of this Court at

Collingwood.
ARDAGH, S. J.—The petitioner, Alexander

McNabb, claims to be allowed the sum of $300

for 5 months’ wages, at $60 a month, up to the

1st September, 1380, and a further sum of $180
as 3 months’ wages from 1st July to Ist Septem-
per 1881. But he admits having received some
$45 out of the carnings of the boat, about $25

or $30 of this sum in 1380.

The petitioner’s evidence, which was uncontra-
dicted, is that in 1880 his wife, Jane McNabb,
and their two sons, John and James, were the
, that the two latter hired him
for $60 a month, to be paid

that he took
and continued
when she was

s, in which Alex-
The answer

owners of this tug
as captain or master
out of the carnings of the boat,
charge of her about the 1st April
in charge till the 2o0th August,
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burnt. That during the following winter she was
repaired, and in the Season of 1881, about the
Ist of July, he took charge of her again and so
continued for 214 o 3 months, when the respon-
dent took Possession of her by virtue of an over-
due mortgage, held by him on the tug. On
Cross-examination the Petitioner said, that when
his wife and song bought the tug from the re-
spondent Moore, he helped them a little, but it
was his wife’s OWn money that “went into it ;7
that when he was hired in 1880, nothing was
said about the length of time he was hired for ;
that he coulq come or go when he liked ; that
he had always made 5 bargain ezesy Jyear with
other boats and for, perhaps, different wages ;
that every spring they hire their Captains and
crew, who, when paid off, can g0 where they
like.

The respondent took possession of the vessel
under the power in his mortgage,, and after giv-
ing the necessary security, sold her, so that this
Proceeding 7 pep, may now be said to he
changed into 4 procecding 7n personam.

The objection was taken by the respondent
that in no case could the petitioner recover
wages for 1880, inasmuch as the hiring ended
that year, not later than the 1t September, at
which date the wages must be said (o have
crued. And that, as this petition
tll the month of Novcmber, 1881, more ‘than
the ninety days prescribed by the M. C, Act, 40
Vict. c. 21, s, 2, sub-s. 4, have expired, and that
the petitioner cannot enforce this ¢]
respondent, a bona fige mortgagee,

This contention m
should find as

Was a separate

ac-
was not filed

aim against

ust, 1 think, be allowed.
a fact that the hiring for 1886

and independent one f

rom that
of 1881, and terminated by the 1st of September

in that year; no custom of any sort is proved by
which such a hiring could, in these inland
waters, where navigation is altogether closed for
at least five months of the year, be construed to
be a continuous hiring for any longer period than
the close of navigation in that year. Indeed,
the evidence of the petitioner himself shows the
contrary to be the cage.
The respondent also filed two mort
the vessel to him, The first dateq
1881, for the sum of $300,made by Jan
James McNabb and John McNabb,
ond is for the sum of $500, dated
1881, made by Alexander McN

gages upon
18th  April,
e McNabb,

The sec-
the sth July,
abb (this peti-

e Nabb'
tioner), and the sajq James and John ‘\:quin the
Both the mortgages contain a Con"T_la the sai
words following ; “«We covenant wit 1less the
D. Moore, to indemnify and save harnqny lien
said D, Moore, and the said ship, from ?

of
. . H <hi rcﬂ,Son

which might attach to the said ship byes‘Pondel’lt
overdue wages, or otherwise.” The r€s ”

40€5S,
ordue wag
contends that these words “overdt

. ture,
§ the fu
must refer to wages to be carned in

ceianerl
. ctition
and therefore coyey the claim of the~fpn<lt they
for the year 1881’s w i

must refer to the wages of 1880.

- con-
It seems to me that this last is the pr()%)c)lrccfzfe
struction to he given to them ; and thatt ?of in-
the petitioner, having given this (?OV(‘.nal‘:_)r 1880
demnity, knowing he had such a clmlnl(,qrd in
as he now puts forward, should not be ]]L;d as
support of that claim, Supposing he ]-( 1880s
master a right tq recover these wages t()lo fall
the respondent would have the right i from
back on thig Covenant and reCO\’e?‘ ])a‘C cover:
the petitioner the very sum /e had just l,fii.ng as
ed from the respondent--such a procee
would not he sanctioned by this Court. o this
To put the Opposite construction UP.O‘VageS
covenant, and make it applicable tofutl‘r‘cl that
would clash wip, the well known Pri_“C]p elega
“no seaman cap by agreement forfeit th]eer the
right he has t pig wages, and that wheth
same be duc ungey
wise.,”  7ye Fulina,

ages, but thz

r-
- othe
special agreement 0f

5, 50..
2 Dods, 504 oris not

It has been objected that the petition Act.

a “se:{man,” within (he meaning O,f tl;ec ;:ase
This point has already been raised m,tliie, "
of The Tug Robb, 17 C.L.]., 66. Md\cnd‘ecide
in that case, says : “It is not necessary t0 peti-
here whether the contract specified n the])om~
tion should be i, writir

or the
¢ or not under th
Statutes,”

I donot see
show that thjs
show anything
was engaged to
The Merchanty -
the master in hiring seamen, to enl‘:‘n i
written agreement with them. But eV epo went
neglected to dq so, would a Seaman.wcovering
the voyage be thereby debarred from re mode 0
his wages, 1 gee nothing about zt?e tion 197
hiring the master in that Act, but} 5(?]C]a]l haveés
enacts, that every master of a ship 3 hts, 1N
S0 far as the case permits, the same 118

to
. . N -Safy

myself that it is n.ef,Ct'r or 10
contract was in wmm})t’itioner
more than that tlfc pemaster.
do the work he did asrequifes
Shipping Act, 1854, into 2
. he
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and |j wage
€n T
h ¢ s for the ecovery of his w ges,

hcr ] .
by this Act
any seaman, not bei or by any law or custom,
Covery of hi, eing a master, has for the re-
Mmust helg tsh.“’ilges, As at present advised I
is . \
TeCover here petitioner to have a right to
A questi ’
1esti ) .
Ourt to ( on was raised as to the power of the
Act of lggl with mortgages. The Vice-Ad.Ct.
ourts as t3a confers jurisdiction upon those
when the Sh'() claims in respect of mortgages
ice-Ad ‘C ip has been sold by a decrce of the
Contre], ' 0 O_ml? ‘".m.d the proceeds are under its
the same -m.Mfmt““e Court Act givesthis Court
Court, }{Jlllls(llcnon as is conferred upon that
Comes ip l;; I do not quite see how this question
pon the ,m.]e mortgagee here merely intervenes,
Putes the m,g_"f a petition Zn rem, and dis-
Up ¢ petitioner’s claim.
on B
that ther;he whole case, then, I am of opinion,
Petitione ;h()md be a decree in favour of the
180, 3 n: or the sum of $160, 7 ¢, the sum of
=7 .
20 recej m:ithh wages in 1881, less the sum of
ve . .
of suit, on account, together with his costs
Gamo
0Cy n and A. Howell, for petitioner.
onnor, for intervener.

THE

Sty
in lf;;g:i:}’;‘\"‘“‘a /{’[7’ "’l.‘t’t”"/”‘é’ g 'rem—-J/orfgag’ee
of the f//rfe Hiring of petitioner by o only
master of 4 ]flylf{—()f(fllfr-\', the third being the
sch /l»z,m_"" e ssel—Mortgagee not bound by
19 if Toages excessive.

TvG MAVTHAM.

This
the Z‘:n‘;/ﬂ»s also a proceeding n rem (against
Petitioner ‘essel as in the last case), in which the
Petitioner vas W“l}er MCN:l])b, a son of the
Ragee imem‘ that suit. David Moore, a mort-
disputing trl\ (‘ined. here also, «’m.d.ﬁled his answer
2 Portion 0;9 claim of th(; petitioner, or at least
Monthg’ wa Y‘L The claim was for $1z0, three
At $40 per ges from the ist day of July, 1881,

ARbas mo‘nth.
not ;{pr;(;?’ 5. J-- "The petitioner, who did
who appea at the trial, was zl‘y()ung man of 21,
Johnp McI:]ertO have been hired by James and
Witness c:ub’ two of the owners. The first
cNabp th:d for the petitioner was John
Written W,ith o pro@ucgd a small piece of paper,
which Joh pencil, signed by the partics, by
n and James McNabb agreed to

giVe th .
€ Ppetitioner, Walter McNabb, the sum
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that petitioner

of $40 2 month. Witness states

was to do all the work of fireman and deck hand.
This witness states that $18 to $20 was the
wages usually paid to firemen that season.

One Clark, called by the petitioner, said that
what the petitioner did was not worth $40.
Captain Alex. Cameron, also called for the peti-
tioner, admitted, in cross examination, that $20
to $25 would be fair wages for what the petitioner
On the other hand, Fred. Love, engineer

did.
on this boat at the same time, was called by the
respondent, and said : “Walter McNabb was

on board all the time, on and off, as he was
wanted. Can’t tell what he was worth. He was
He was worth all that, $40.” James
t he worked at the same work
$16 a month, and that
wages were then as good as now. One Camp-
bell, part owner of a steam barge, said that fire-
men were paid $20 a month in Qctober, deck

a smart man.
Morrow stated tha
in 1876, and got only

hands $15, $18 and $25. There were one
or two other witnesses on either side, but
der as giving the most

the above ones I consi
positive evidence.

| am asked to disreg
evidence, and the equitab
are invoked to prevent the pet
t is said to be an unconscionable bargain.
s impressed with the diffi-

culty of getting over regular written agree-
ment made with the petitioner. On considering
the matter, however, I have come to the con-
clusion that the petitioner as 1o part of his
claim must be postponed to the intervener. The
agreement was 1o doubt made with the peti-
but with two of the owners only; the
and the one who ought to have had
hands as being the master,
[t was expressed to be
though it appeared in
evidence that the petitioner had been working
before that time on the vessel. [t appears, 00,
to have been signed by one of the McNabbs at

Owen Sound, and by the other at Collingwood.

I cannot help saying that looking at the docu-
ment itself, the manner of the two McNabbs in
giving evidence, the absence of the petitioner,
and all the attendant facts and circumstances,
this agreement hav-
y it was said to have

ard the agreement put in
le powers of this Court
itioner enforcing

wha
At the hearing I wa

tioner,
third owner,
most to say in hiring
not being a party to it.
made on the 1st July,

I have grave doubts as to
ing been executed on the da

bheen.

I was impressed with the argument that one
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man cannot do two men’s work ; and some of the
witnesses said that what the petitioner diq was
usually one map’s work.,

The remarks [ have made in the last suit on

McNabb, the purchase
€ in such a position as
his intervener asking a
The Proper decree, therefore, to he
Pronounced, woulq be this: Declare that the
Petitioner is entitled to he paid the sum of $,8
on account of hijs claim herein, together with the
sum of ten dollars as and for his costs, by the
said David Moore. Declare that if upon refe,.
€nce to the Deputy Registrar, which the peti-
tioner is hereby allowed to take, it is found that
there remains any surplus from the sale of the
said vessel after payment of : (1) the judgment
of Alexander McNabb, with his taxed costs ;
(2) the above mentioned sums of $78 and $10 ;
(3) the moneys secured by all the outstanding
mortgages made to the said David Moore by
any of the said McNabbs g owners, together
with the costs of exercising the powers of sale
contained in the said Mortgages ; then that
there shall he paid to the saiqd Ppetitioner herein,
a further sum of $32, together with the residuc
of his costs of suit beyond the sum of $io gl-
ready allowed, or so much of the g
shall be available for such purpose
to be paid over to the owners at i,

Both these Causes mig]
consolidated under

money may be said ¢, b
to be dealt with without ¢
reference,

aid surplus as
; any balance
ne of sale,

1t I think, have been

rule 265, Ifit would he of
any benefit now to any party, an order for

such consolidation would be made if asked for,
Birnie, for petitioner.,
O Connor, for intervener.,

RE Canapa Paciric RarLway

Assessment of Railway

On an appeal from the g

property of the Canad

pany at Ottawa,
delivered by

Danixr, Co.J.:~The notice

contains ten g

Conpany,
Landy.
Ssessment of the
a DPacific Railway Com.-
the following Judgment was

in this matter

rounds of appeal, but most of
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ave the
r to
the

these being for irregularities which we hrefe
Power to amend, it is unnecessary tlo vith
them in detail. I will therefore dea ‘fo][O\vSI
real grounds of complaint, which are %Sd by the
Ist. What portion of the land OCCUP}CI,Oadway
railway should have been assess%‘d a; locality
and at the average value of land in tfethe pre-
as stated upon the assessment roll 0
vious year? the
2nd. What part of the land other thail; the
roadway should he assessed as lands
actual occupation of the company ? s lands
3rd- What the residue of the company acant
is which shoulq have been assessed asV ?
lands not in the actual use of the company iand,
4th. Whether the buildings upon thidings’
such as stations, offices and other bui of the
should have beep included in the vaulleded on
lands of the COmpany, or should be exc uas iron
the ground that they are SUPerStrucm.re’ ed an
rails, fences bridges, etc., are so considered,
held to he exempt ? ised Statutés
Section 26 of chap. 180 of the Revised <
of Ontario

the
. . nt on =
15 the governing enactme

subject,

il-
and it reads as follows :— Ever};rrﬁe'
way company sha| annually transmit, Onl &k of
fore the 1st day of February, to the sz the
CVery municipality in which any part mpany
roadway or other real property of the €0
is situated, 5 Statement showing :— od by the

'st. The quantity of land occupic ording
roadway and the actual value thereof aCCl't j, 85
to the actua] value of land in the loca lv)i:)us
stated in the assessment roll of the pre
year? the road-

2nd. That real property other than he com”
way in actual use gpq occupation by th
pany and its vajye, e by the
3td. The vacant land not in acwal'usl eld for
company, and the valuc thereof as if h

ler
: , the ¢
farming or gardening purposes. And

. suc
of the municip:llity shall (:omnmnlCﬂt;i:ver at
statements to the assessor, who shall _deﬁcer o
or transmit by post to any station ot he com-
the company, or notice addressed to tqssessc
pany, of the total amount at Whic}_l hE.S‘ munici-
the real property of the company in hi for eac
pality or ward, showing the am().untthe above
description of property mentioned in 1d notice
statement, and guch statement I glstatcmen
respectively shall be held to be th

tions
\ 1st sec

and notice required by the 37thand 4

of the Act.”



! find ¢
d the la
the Present r nd of the company assessed upon

18 logs . oll as follows :—
r 23, acre
) %4 acres, part lot 39, at $700

11 |/a, l()t -------
118 AT Bt 01 3 $000 e rere. 22,30
liuildin,gls, ft lot 39, farm land, at $150. . “’goo
S 15,000
[‘()t;{l all fir —
A plan o rechold property. . ... ... $50,300
the (Rn:l;);&r(?dufle(i marks the lands ()\»'nici3by
ed the Y. The part coloured yellow is call-

Cupied It:i)rl]‘(‘ll?:‘“)' “roadway,” the balance  unoc-
assessors ¢l Lines upon the plan show what the
"oadway 5'1‘/ .rfmdw“)V The assessors assessed
Cupation O/fﬂ‘t}‘]‘(rl'CS 3 lands in actual use and oc-
Cupied lang ¢ company, 63 acres, and unoc-
Mitted thag ’.\ﬁ aclres ;in all 16 acres. It is ad-
€ portion (~yt o l.}n‘(‘is upon the plan, except
regon Stréebt 4 acres roadway,” extending to
OF Station was purchased by the company

have }f;,l\(:unds,
oy COll?'t(F]]u])l? to find only three cases
Ispute, Th?‘)elarmg upon the question in
¢ limits of f’ appears  strange, for within
One qor mhe_t\ery city and town in Ontario
langy upon ! lo'f the railway companics own
Stationg ()tﬁw?mh are crected  buildings for
ands and 1 ‘T]ff’ workshops, etc. How those
What portc u1' ings have for years been assessed,
real pro, e)? as roadway, and what portion as
l';ulw;lygp rty in the actual occupation of the
S, appears to be unknown as far cast as

u-3.\'\13, . ;
that IhI:eC I()P?}trd in evidence for the first time
ttaw e county judges in the vicinity O

C‘)mp;;,)}aancred judgment in_ support of the
Teported ’,‘;(ém’ef‘“(m- I'he judgments were not
ju Crefore ;l\v;ll'c(llre)f ?l?t p.r.()dUCOd‘. and [ am not
Judgmenyg PTO(:ceded,e grounds in which thosc
to ﬁnfl ’i.(r))“(’“’.mg are the cascs I have been able
Compay our report ¢ Great Woestern Railwady
Sul)milté:{\' Rouse, 15 U.C.R. 168-— a special case
Pany beim}(? the Court as follows : “The com-
Perly inde fl§ses§ed, as they contended impro-
4ppealed t(l Slecnfm 30 of chap. 53, 22 Vict.,
Cipa COunOV% e (.’t)urt of Revision of the Muni-
Made hy tl('l , which confirmed the assessment

he assessor, and from this decision

e o

C()uh‘{;“&pany appealed to the Judge of the
Amendeg (t);‘ll"t, who, upon hearing the appea],

Station ¢ matter thus :—
Railwg ,‘l,“d Buildings. . ....ocveneonns £.1,000
Yy and superstructure. . ... .- .- 21,000
S
£22,000

The fiyg

the aSseﬁSl\b( question submitted was « whethe-
Y the Ju?jmem roll (astamended and corrected
gally agge ge) shows that the company were ille-
hiefs?ec} for superstructure, to which the
'{Othing in ustice Robinson replies, We find
10n submj any statute which relates to the ques-
of 16t Viltted in this case besides the 215t clause
argument Ct, chap 182, and it is admitted in the
s that there is no other enactment on
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The language of that clause is too
a doubt. The Legislature has
t is to be assessed, and in
it is the actual value of

the land occupied by the road which the asses-
sors are to place upon the voll, and it is in 50
many words directed that the value shall be
estimated accordiug to the average valuc of land
in the locality in which it is located. That ex-
cludes superstructure, such as iron, rails, cte.”
The assessment as to the value of the super-
structure upon the road” was reduced, but the
assessmment  as altered and corrected by the
County Judge upon «gtation and buildings”
stood as a correct assessment without alteration
by leave of the Chief Justice.

In the City of Toronto v. Greal Western Rail.
Conpaiy, 25 U.C.R. 570, the assessors assessed
certain Jand of the company upon which there
was a large frame building used entirely for rail-
wiy purposes. Several railway tracks were laid
through the building ; the clerks’ offices, waiting
rooms, freight sheds, baggage rooms werce all
in the building. 'The land was assessed at an
annual value of $1,200, and the station at $1,500.
From this assessiment the company appealed to
the Court of Revision, who confirmed the assess
ment, and the company appealed to the County
udge. The County Judge affirmed the assess-
ment, but declared his judgment to be subject
to the determination of a superior court. Chief
Justice Draper in his judgment says : “As to
the question itself, (that 1s as to whether the
building should be assessed with lands), as at
present advised, we do not think it would be
found to present any great difficulty, andyif the
Ccity assessors and the Court of Revision had put
the two values into one, as forming the whole
valuation of the © land,” though there might have
been an appeal to the County Judge on the
question of excessive valuation, and he must
have confirmed or reduced it, we do not see how
under the statute his decision could have been
brought in question.” 1 consider that these
two cases go far in deciding that station build-
ings should be assessed  with the lands upon
which they are crected, and that the lands on
which bhuildings arce erected are not roadways
within the meaning of the Assessment Act. T#e
Greal Western Railway Company v. Town of
1Windsor, 2 U.C.1.]. 193, was an appeal from
the Court of Revision to the County Judge who
described the tund as follows:- *The land once
mostly under water, but reclaimed by filling in
and grading at great expense, taken by the
assessors as land occupied by the road, seems
properly 50 considered, as it really was taken
from thc main and adjoining tracks, off sets
switches and time tables, being fixed machinery
and works appurtenant thereto, erections and
approaches, without which the railway could not
be worked.” The judge with the assessors
decided the land to be «roadway.” The learned
judge, 1 think, properly decided the rails, etc.,
to be superstructure and exempt, but I am not

the subject.
plain to admit of
cxpressly directed wha
respect to the roadway
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lthe learneq Judge said
€ taxation of railway |angs,

prepared to agree with a]
m reference o
That decision

151 as, moreover, anterior to the
other decisiong of the Superior Court Judges,

and must be helq to 1
opposed 1o them,

I found several cases ip our courts
railways tompanics hyy resisted
considered illegal ang improper
their property, byt none raj
matter in- dispuge iy this appeal. Considering
the well known inclination ‘of Municipalities to
tax everything, and of tailway Companies to pay
as little taxes ag Possible, I cannot account for
the absence of any syc), Case except upon the
hypothesis that the foregoing Judgments have
been accepted ag determining beyond doubht the
liability of railway buildings to municipal assess.
ment,

Several American caseq were cited
argument by the learned counsel for the com-
Pany, in which some American  courg held
railways (o be totalty exempt from taxation, The
examination of these decisions show that they
procecded chiefly L the provi-
sions of the charters of the railwa Companies
in the states in isions took place
contemplated such gy exemption, and they do
hot therefore afforq much assistance in the pre-
sent casce, which gy be decided on a different
principle,

It is a clear principle of |
exemption is claimed it must
out by the party making jt,
CXPIESs provision to the con
axation should fa)) cqually
ratcable property, real and personal, of the
Mmunicipality, Section 6 of the Assessment Act
provides that g land and personal Property in
this province shalj he liable to taxation, subject
Lo certain exemptions therein mentioned, which
exemptions make 1y reference (o railway pro-
perty of any king.

Fam of the opinion that sub-sect, | of section 26
of the Assessment At containg language which
imports clearly enough thar only the land of the
“roadway” or tract on which (e rails are laig
can he assessed, and that the Superstructure,
such as rails, bridgCS, ele, cannot he taken into
consideration when determining the valye at
which the land of the “r()adw;ly 7 ought to be
assessed. By sub-scetion 2, which applies (o
the assessment of the other real Property in the
occupation of (he railway Lompany, containg no
language - " Cxemption cap Jye im-
plied. \Vhilst the first section uses the word
“land,” and declares that it cannet be rated
higher than other land in the locality in which
the same waq rated during the Previous year,
the second sub-section yses a different and, in
its ordinary signiﬁmtion, a_wider tery, namely,
“real Property,” and provides thar j; is to be
assessed at its yalye, Section 2 contains no
words restricting the Meaning giy

1 €n to the term
“real Property ” by sub-section 7 of section 2 of

P¢ overruled sg fur as it is
in which
what they
assessment upon
aising distinctly (he

in the

aw that when an
be clearly made
When there g no
trary the hurden of
Upon  the  whole
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wOor er

the Act, which declares that the oth

i1dings or othe”
Property” shall include the bq]i]dé;l%locs i L?]:]e
things erecteq on the land, neit way that to
tain any words indicating in an)(’j relatively
“real Property ” should be rate locality.
any other Property or lands in the

. ortan
as 1MPOL
[t may e remarked, moreover, & 6 Victs

) ct, 10 or
that whilst the former Assessmentﬂ“;A S’ectlon fof
chap. 182, sece, 5, provided in ol property |-
the assessinent of the land and I:n‘S three Sunt
railways, the present Act’ Com.althe asse551’1i
scctions Providing separately for | prope! %

" . f railway [
of the three different kinds o

e
¢ . . urpost -
therein Specified, with the evident P f asses’

R . . is o t
not only directing a different baSing al doul:[
ment for each, byt also of remov in the firs!
about the

Partial exemption g‘l‘vcéll";)roperthc
sub-section, not applying to the r~(;ction.
referred to . the  second SUbt:bthe parts, On
transposition i the present Act o the precisio
clause 21 of the former Act, and lated in Iy
with which these parts are formu ?\c‘t C]eal)1
three sub-sections ' of the present the land O:.
point in the same direction. If s are el:ecg
which stations, offices and storehous‘i, build‘“g'l
ed is held o be roadway, and suc it woul¢
held to be gy

t, it wOr

perstructurc and exctn?po}' 1‘3'1“3¥:

be difficult tq imagine what p}-operd)d Shoul 4
tOmpanies the Legislature intende

el
under the head of “real prop
mentioned in Sub-section 2. he station®

I am, therefore, of opinion that t]:lst, or t-h?
and other buildings of the cpmpa")él?n determti?
purposes of assessment, be included !h they a}l)’e
mg the value of the land in whic under !
crected and hoth ysessed together tion of
head of “ ey Property ” in the ()CC,uﬁ?z:, from M)
company, regret having to di .en that 5“;6
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Superstructure anq necessary for the ilway- ]
CATYing on of e business of the .r:;he severd
to the division of the land undet

5eC

t s¢

. ! do no- ©
headings fcquired by the sta(“ti}hlethera smal-
any difficulty gp the evidence.  V u

- switches
Portion of the Jand used for ”sw'lltd.: shou
side of the main track of the lf-')wi yprope
included under the head of “rea

id be
Ly in
ll’) as

. ifficulty
actual use” Presents no practical C}{]lgd woulds
the assessment of i under either t the Sam'?{
according to the evidence, be a‘bm‘l with me 11(
As my brother Judge Lyon “gle}fz assessme’
opinion it wil] pe ordered that t as follows *
roll shall be amended and altered :trcet, 5
Roadway, part 1o 39, west Broad § . $9.87

acres 7 T T : by the
I.asn:i in actual use and ()(T'(:llpiltl("t] I}?:‘()ta
railway, 63 acres, being par
Street west
Land not in
acres,

being

5,00
Al e o the ailvay, 4
Part of 39 Broad Street west
vacant land......... s




La -
LIBRARY.
(ﬂNVlv‘,éANCIN(; o
e eyanci
tngelher ony cyancing and Law

With the Vendor andOr Property Act, 1881,

and the Qo
and anei;nU_llcntor.’s Renmncra!ionl}&ch?er Act, 1874,
Brey, roduction. By A. St. | C’ll 81, with notes
Coxvy 2nd edition.  London '18'8 ark and Thomas
B l“YANClN(; ’ 2.
rean(md, .

”tman;;zfl f’f the Practice of Conveyanc-
Cyan]ci;SyLm practice relating to daily
fre e g in solicitor’s offices; to which
2 7th editc rms and precedents in conveyanc:
Teference to hm. . Edited and revised, with special
Ct, 1881, 1, lli Conveyancing and Law of Pr(?)erty
081, » by Henry Greenwood.  London, 18812.
The Prine:
Cature A";‘Clples of the Law of Costs under the Judi-
188y, < By Wm, Archbutt Pocock. Lor?don,

Ing

» showi

) ng
zoulme of L‘O%]V
e added cone

RECE]"ERs_

Tre

appﬁint
ery,

ati
. I?e ?]n the'Law‘aml Practice as to Receivers
2ndy~]‘1? High Court of Justice. By W. W
Mg edition.  London, 1882. A
,rinAI}'ru,E Law.
C <
{u ey, I(I:J:lilht.”f Mercantile Law in subjects of Bank-
les, rine; )l;;nary Obligations, Securities over Mova-
Panieg AC“}«Ban(l.Agcnt, Partnership and the Com-
IES&' s. By Richard Vary Campbell, Edinburgh,
Mp )
“:IgZEﬁS’ Liasiriry.
atis -
By Alfreq lffe\;poxi the Employer’s Liability Act, 1880.
]",I‘\CTICE ry Ruegg. London, 1882.
Che ALt
of the str::,ltmal- Chancery Practice, being a collection
Practice utes, orders and rules relating to general
¢ procedure and jurisdiction of the Chancery

Iisiq y
M oof the High Court of Justice and on appeal

Crefron -
Ormg, et:: to ;he Court of Appeal, with copious notes,
ley - By Thomas Snow and Henry Winstan-

>0 DndOn’ 1882,

RPS'X"I'ION Casks.,
decisiong I:fe r;]can‘ Corporation Cases, embracing the
Wd the ¢ the Supreme Court of the United States
Singe gy Jouns of Last Resort in the several States
law o C:mlary? 1868. ol (questions peculiar to the
Vol, y, ZpEorations. Edited by 1lenry Binmore.
Star rivate Corporations.  Chicago, 1882.

St VB Law b
Slatute Loy, —
(-tmstrllcetioL‘lw’ The Principles which govern the
War Wi 2nd Operation of the Statute. By Ed-

RAcy serforce.  London, 1881.
188y, wi:}al-CElcal Statutes of the Sessions of 1879 and
Peale and Introduction, notes, tables of statutes re-
MNd vy subject altered, lists of local and personal
W, l’aters(;: Acts, and a copious index. Edited by
Nersy n.  London, 1879—1880.

The L,
?omml O?Vtvh Reports under the superintendence and
O Englap le Incorporated Council of Law Reporting

Uuse( and Wales, Digest of cases decided by
ourtg 8f Lords, Privy Council and the Superior

d“‘il‘ahy ommon Law and Equity, and by the
or Probatand Ecclesiastical Courts and the Courts
€, Divorce and Matrimonial Causes, and

LAW JOURNAL.

TEg'l; T e .
* ADDI . . -
TIONS TO OSGOODE IIALL; for Crown cases reserved, and by the
t

- MISCELLANEOUS.

Court of Appeal,
he several Divisions of the High Court of Justice
in Bankruptcy, together with a
from the commence-

and the Chief Judge
Digest of the important Statutes,
ment of Michaelmas Term, 1865, to the end of Trinity
Sittings, 1880. Cowmpiled by Martin \Ware, John

Edward Hall and H. Lacy Fraser.

BOOKS RECEIVED.
ATISE OF THE LAW OF PRO-

A Concise TRE
H. W. Boyd Mackay, LL.B.

pERTY. BY
London : H. Sweet, 3 Chancery Lane, 1882.
Willing & Williamson.

AND ETHICS. By

EssAYS ON ]URISPRUDENCE
Frederick Pollock, M.A., LL.D.
MacMillan & Co., 1882.

THE ADMIRALTY DECISIONS OF SIR WILLIAM
Yyouna, Kr., LL.By 1865-1880. Edited by
James M. Oxley, LL.B., B.A. Toronto:
Carswell & Co., 1882

London :

A CONCISE TREATISE ON THE PRINCIPLES
ofF EQuITY PLEADING WITH PRECEDENTS.
Boston : Soule

By Franklin Fiske Heard.
& Bugbee, 1882.

ARTICLES OF INTEREST IN
ARY JOURL\'ALS

COTEMPOR-

Spectators at a prize fight.—Eng. L. 7 June 17.

Judgment against a firm. —70.

The alteration of bank notes.—7Zb., July 1.

Boundary—Side of road.— Albany L. 7.,

Relinquishment of a parent’s right to custody
to third person.—7., July 8, 15.

Dentists.— /6., July 22

Profert of the person.-- Central L. J., July 7.

Expert testimony in insanity cases.—74.

parent and child.—Z4., July 14.

Conduct punishable as contempt of Court.—70., July
21

Equitable mortgage by deposit of title deeds—7b.

Support, lateral (adjacent) and subjacent.- -Am. Laz
Rev., July.

The proximate cause of
policies. —74.

The doctrine of materiality in the law
Crim. Law Mag., July.

Expert testimony— Examination of written docu-
ments.—Am. Law Register, July.

July 1.
of child

death in accident insurance

of perjury.—

FLOTSAM AND JETSAM.

——

The eclevation of Mr. Justice Fitzgerald, of the
Queen’s Bench Division in Ireland, to the pecrage as
a life-peer and a Lord of Appeal, divides the Lords
of Appeal with tolerable fairness hetween the three
kingdoms. England, Ireland and Scotland have now
each a Lord of Appeal ; although Scotland, not with-
out precedent, has the best of the bargain, as Lord
Rlackburn may be accounted at Jeast half Scotch. The
JBalance in favour of England is, however, made up by
the hereditary law lords. —Zaw Journal.



1882
nst Ir
292 CANADA 1Aw JOURNAL e =
Upper Canada ) RULES amination”
' As to Books and Subjects for Ex ‘
. NTS

0SGOODE HALL.

EASTER TERM,
During this (.
called to the Bar,

1882,

rm the following gentle

men  were
Namely ;-

George S, Lynch Staunton, with I'Iom)urs, awarded
Silver "Medal 5 Arthur O’Hueir, Thomag Henry
Luscomhe, James Leaycro(t Geddes, David Hender-
son, John Williams, Thomas Alpheus Snider, Dennis

onahue, Johp Travers Lewis, Willizm Steers,
Alexander Aird Adair, Andrew Taylor (. McVeity,
Alexander Howdcn, Ge "l

orge William Meyer, William

Alexander Macdonald | 1, Hugh Boulton

Morphy, John Vash
The fullowing ge
Fitness, namely ;.
Willian Burgess, jr.
George Willian) Meyer,
Beverly Cox, Charlds R
son,  Frank Russell
Alexander Ajrq Adair,
J. Donahue, John v,
ter, Andrew T
field, William
Thomas Ambrose ¢
Thmnpson,
Moberly, Ch

ntlemen receiye Certificates of

» Thomas
John Arth
ankin
\Va(ldell,
Alexander
ashon M
ayler G,
Aird

Henry [
ur

ould, 1
W,

<uscombe,
Mowat, Alfred
Javid Hender-
Hastings,
John Snow, Denniy
ay, Henry Toseph Dex-
McVeity, John Barry Schole-
Adair, Henry Bogart Dean,
orham, Christopher William
Thomas 1, Stinson, Thonas Edward
arles Edw s, John Wood, Alex-
Albert Johp Wedd
Irvine, ‘whe passed
as Term, 88y,

And  the following gentlemen matriculated gy

students and articleq clerks, hamely ;

(}raduatcs‘Archil)aId Gilchris(
W. A, Finlay, and James Redmond
culants of Universilies—~]amcs
liarlshomc, I

Cdward
Junior Class—Richard

Campbcll, Alex-
O’Reilly,” Matrj.
ael Lahey, Hugh
and John Clarke,

ins, Lcopold Wm.
Fitz Hardinge Berkeley, John Lindsay Snedden,
Charles k. Weeks, Alexander James McKcnzie, P,
Henry Allin, Herhert Ja

mes I)awson,
aylor, Thomag
y Edward Ridle
Hlerbert Kew, Ralph 1
John McDonald, Shirley 3,
Montrose Arnolc
d Macdr)nald, Th
. \Vc“ingtr)n (
Morphy, JoF
exander
Articled (]

Angus W,
Sherk, David
Y, Abner Jas.
rbert I)ignan,
Ball, Alfred
1, Horace Bruce
eudore Augustus
Zrccn, James Alfred
rederick Cryer, Robert
Sanders, James Franzig R.
erks —E. Cunsidine, D. A,

Fraser, Albert
Gordon Margh
Arnold, James
William
Wm, L

Edward T
all, Heny

Mc(;ilhvmy, Geo
ills, Ernest
Chappelle, A]
O’Reilly,
Cameron,

E
o SsTUD
PRIMARY EXAMINATIONS F Oi,;s. A

AND ARTICLED CLE niversty

. U
. . . s in any suc
A Gradyate In the Faculty of Ans;red to gran[iving
in [er Majesty’ Dominions, C‘"P()'w-ion upon B jes,
Degrees, shall be entitled to admiss gt

istin “on-
: ith the exis or
six weeks” notice g, accordance with t w)f his
and paying ¢

ssenting

the prescribed fees, and Pl"»;;tlilical . for
vocation hig Diploma, or a pl’“PcrhC_r candi¢ alc“h“”
lmving received hig Degree,  All ot ]L,ﬂls-nt']“w s 1
admission g4 Articled Clarks or Stud ihed fees sub-
give six weely? Notice, pay the 'pre?ce" following * .
pass a satisfacmry examination in th

Jects 1o
Articled Clerks.

Arithme!ic.

1
From | Euelid, 1, L., II., and IIL.

sition. .
1882 English Grammar and (,‘ompo-:)‘l((;eofgc Ili
to Engli:h History Quecen Anne @ and LuropP
1885, | Modern Geography, N. Americs a1
Slements of Book-keeping. Jed Clerks Wi
In 1882, 1883 1884 and 1885, Articled -

gil at thelf

be examineq in Jaw int

option, which 5
same year,

i Dvi Vir
the portions of Qvul (-):tn;-al-
re appointed for Students

Students-at-Law.
CrassICS,
Xenophon, Anabasis, B. I.

i

{omer, lliad, B. VI. . B G B 1V
“®sar, Bellum Britannicum, B
1882, €. 20-36, B. V. c. 8-23.
Cicero, Pre Archia.,
| Virgil, Aineid, B, 1L, vv. }-3\?,7“
LOvid, Heroides, Epistles. V. 3
( XL‘llophon, Anabasis, B. I1.
Homcr, Iliad, B. VI. .
1883 Caesar, Bellum Britannicum.
' Cicero, pro Archia. 161
| Virgil, Jincid, B, V., vv. NTIL
L Ovig, Heroides, Epistles, V. )
{Cicem, Cato Major. 261
| Virgil, Aneid, B. V., vv. 1-301.
1884. J Ovid, Fasti, B, L., vv. 1-300.
l Xcnophon, Anabasis, B. I1.
Homer, Iliad, B, IV, :
{ Xenophon, Anabasis, B. V.
. Homer, Iliad, B. IV.
1885, Cicero, Cato Major.
| Virgil, Alneid, K. I, vv. 1-304. S
LOvid, Fasti, B. 1., vv. 1-300. secial St
Paper on Latin Grammar, on which sf
will e laiq, . - Prose.
Translation frou, English into Latin
MATHEMATICS. . Equa

Arilhmelic H

” ati
Algebra, to end of Quadr
tions ; Lucliq,

B L, I1. & 111

ENcGLisH,
A paper on English Grammar.
“omposition, —
Critical Analysis of a selected Poem
1882——The Deserted Village.
The Task, B. IIL



