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—

Wk shall, if possible, issue the index for
the present volume, and sheet Almanac for
1884, with our next number. Press of matter
compels us to hold over some leading articles
and other original contributions until the
first number of the coming year.

~ THE case of Garrett v. Roberts, decided
in the County Court of Northumberland and
Durham, seems likely to become a leading
Case on the question whether a guilty mind
": necessary to make an officer under the
Election Act liable to the penalty there
stated for omitting to perform the obligations
Specified in the statute, In this case the
learned judge of the County Court decided
that the officer was liable for the penalty,
although he believed at the time he was act-
ing properly.. The counsel for the defendant
contended that the penalty was in the nature
of a punishment. The defendant ought not
'0 be liable unless he intended to do wrong.
Ihe case has been carried to the Court of
A_Ppeal, but it will nevertheless be useful to
8ive the judgment rn exfenso as We now do
N another place.

PUSSEEES A

We would commend the follo{ving effort on
the s part- of .2 country tonveyancer to- the

ER 1, 1833.

nal.

No. 2o0.
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notice of the Attorney-General. If the public
can stand this sort of thing of course the
legal profession can. The latter think they
are entitled to protection as professional men
in the same way as every other profession,
and to the same extent as the legal fraternity
has in almost every other country. But there
ceems to be a power behind the throne
which prevents justice being done in the
premises, SO far as this country is concerned,
and no government seems to be strong enough
to “ do right and fear not.”

The facts in the case we are referred werc
that a married woman, owner in fee, sold her
land, and this is the way the conveyancel
i drew “ the writins:"—* The married woman
of the first part ; the purchaser of the second
part ; the husband of the third part.” After
filling up the usual blanks in the form, where-
by the party of the first part conveyed to the
party of the second part, the deed concludes,
«and the party of the third part, husband of
of the party of the first part, ‘hereby bars his
dower in the said lands.” There is a beauti-
ful simplicity in this document which perhaps
may furnish a suggestion to the association
for the establishing of the Torrens System in

this country.

RECENT JUDICIAL APPOINT-
MENTS.

—

THE appointment of Mr. Justice Osler to
the Court of Appeal to fill the seat created by
the late Act, and the elevation of Mr. J. E
Rose, Q.C., to the place thus rendered vacant
in the Common Pleas Division, have given
general satisfaction to the public, and have
been well received by the profession. Mr.
Rose is known to be a sound lawyer, quick,
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industrious, clear headed, courteousinmanner,
and fond of his profession.

counsel business: but this was only a ques-
tion of time, we believe, with Mr. Rose, and
like many others who have gained their ex-
perience largely on the Bench, he will, we
doubt not, fully justify the confidence repos-
ed in him.

The standing of Mr. Justice Osler at the
Bar was, when appointed to the Pleas, not
dissimilar in kind to that of Mr. Rosce—
neither having large experience as leading
counsel.  Fvery word of commendation then
spoken of Mr. Osler has since been more than
warranted by the result.  His appointment to
the Court of Appeal will strengthen a
court, which cannot be said to be in as satis-
factory a state as a lover of his country could
wish. The fact is the court, when reorganized
some ycars ago, was organized on an entirely
false principle, as we then pointed out. With-
out the slightest disparagement to those learn-
ed members of the court who were then ap-

pointed, it is increasingly manifest that a|

Court of Appeal should mainly be filled by
the best available judicial talent ; it should be
a place where judges who have shown their
judicial capacity as either chiefs or puisnes
in the courts below, and desire less active
work, can, if still of sufficient mental vigour,
find work to do of a nature more congenial
to their advancing years. Under the present
system the judges of the Court of Appeat are
sorts of “maids of all work.,” 1t is absurd

that the highest Court of Appeal in the
Province should spend its time in County
The whole
thing is wrong in principle; contrary to pre-

Court and Division Court cases,

cedent, and injurious to the public 1nterests.
‘The subject, however, mcrits further and

fuller discussion than we can give it at pres- |

ent.  We may return to it hereafter.

He has not had, |
as compared with many now at the Bar, a large-
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NOVEL METHOD OF PLEA DING

——

| 7 S C. R
leading

n the

Ix the case of Ross v. Hunter,
- 289, a somewhat novel method of p
cappears to have been adopted.  Upo
\

. s was point€
“appeal coming on for argument 1t Was port
Rengtry

“out that a replication setting up the Re e
'Laws was not upon the record, and 1t “"1

agreed by counsel that the pleadings shot .
'he amended by adding a replication. It azo
| pears that there were more pleas than on¢ he
{ which this replication was nccessary,wli)t‘]l]t Ehe

' pleader growing weary, we presume, -
once,

labour of writing out his replication
ipcndcd to it a note in the following terms ..re'
L "The same matter is to be considercd a5 o
plied to the Sth plea in addition to the rep
| cations already pleaded, and as a part of sU.C_e
Upon which Mr. Justic

n,
;-1 stop not now t0 €
so oV

t replications.”
% Gwynne observes r
| quire whether the brevity which 1s ot
| spicuous in this mode of replying to th'e' a8
plea has so much merit in it as to justify .
in adopting this novel and unprecede“t 0
form upon a document which is intend‘e‘_i

be preserved as a record of the issucs jowne
between the “parties upon which the COO
pronounces judgment in favour of o€ .
| other of the parties, and which being 50 s
served might be regarded as establishing ¢
precedent for this concise method of plea.dm's
to be followed in other cases.” Brewt’y’]‘e
the soul of wit,” and the majority 0‘"?2
court, influenced no doubt by that maX'“i’
suffered the pleading to pass. No doubt .
the pleading had commenced *fora repnc'e
tion to the 7th and 8th pleas,” it would hﬂ‘t
been perfectly good, ‘The note at the fooﬂv
aftér all, is merely introducing into thev b,
what Mr. Justice Gwynne, having rega in
cstablished precedents, thought should be
the head. '

| The case, however, presents another Pmn:
| of wider interest in that it establishes tha:
person purchasing land which is subject 0
easement existing under an unregistered
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of which he has no actual notice, is not bound
thereby, notwithstanding the particular ease-
ment may consist of some erection upon the
land in question, which, upon close inspec-
tion is visible to the cye~-pr0\'ided he has not
in fact actually observed it before he com-

pletes his purchase.

ELECTIONS.

ASSIGNMENT OF POLICY ON LIFE OF
ASSIGNOR.

estion whether one who has insured

his own life may make a valid assignment of
ho has no Interest In

the policy to another w
his life, as relative or creditor, is a vexed one.
The courts of New York, Vermont and
Rhode Island hold the affirmative, those of
Indiana, Pennsylvania, Kentucky, Massa-
chusetts, Kansas, and the United States
Supreme Court hold the negative.
The court said in St Jjohn V. American
Mutual Life Insurance Co., 13 N. Y. 31: 1
am not aware of any principle of law that dis-
tinguishes contracts of insurance upon lives
from other ordinary contracts, or that takes
them out of the operation of the same legal
rules which are applied to and govern such
contracts. Policies of insurance are choses
In action ; they are governed by the same
Principles applicable to other agrecments in-
volving pecuniary obligations. * * 1
do not agree with the counsel of the defend-
ant that the assignee must have an insurable
interest in the Jife of the assured in order to
entitle him to recover the amount of the in-
Surance. If the policies were valid in their
inception, the assignment of them to the
plaintiff did not change the liability of the
company.” Citing Ashley v. Ashley, 3 Sim.
I49. This was followed in Valton v. Nation-
al Fund Life Ass. Co., 20 N. VY. 32.
So in Clark v. Allen, 11 R. L. 439; S C,
23 Am. Rep. 496, it is said : (A life policy
isa chose in action, a Speclcs of property
which the holder may have perfectly good
and innocent reasons for wishing to dispose
of He should be allowed to do so unless
the law clearly forbids it wo o We
should have strong reasons before we hold
that 2 man should not dispose of his own.”
As to the point of the wager, it is said : “But
the wager was made when the policy was ef-

The qu
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fected, and has the sanction of the law. The
assignment simply transfers the policy, as any
other legal chose in action may be transferred,
from a holder to a dona fide purchaser. It is
true there is an element of chance and un-
certainty in the transaction ; but so there is
where 2 man takes a transfer of an annuity,
or buys a life estate, or an estate in remainder
after a life estate.  There is in all these cases
a speculation upon the chances of human life.
But the transaction has never been held to be
void upon that account.

In Fairchild v. North-Eastern Mutual Life
Assoctation, 51 Vt. 613, the court briefly fol-
low the New York and Rhode Island cases,
and disapprove the Indiana and Kansas
cases.

On the other hand, in Franklin Fire Ins.
Co. v. Hazzard, 14 Ind. 116; S. C, 13 Am.
Rep. 313, the court says: “Now if a man
may not take a policy directly from the insur-
ance company, upon the life of another in
whose life he has no insurable interest, upon
what principle can he purchase such policy
from another ?  If he purchases a policy as a
mere speculation, on the life of another in
whose life he has no insurable interest, the
door is open to the same ‘demoralizing system
of gaming,’” and the same temptation is held
out to the purchaser of the policy to bring
about the event insured against, equally as if
the policy had been issued directly to him by
the underwriters.” Disapproving the New
Vork cases, and citing Sterens V. Warren,
o1 Mass, 564. Yollowed in Franklin Life
Tns. Co. v. Sefton, 53 Ind. 380

In Stevens v. Warren, 101 Mass. 504, it is.
said : “The rule against gambling policies
would be completely evaded, if the court
were to give such transfers the cffect of equit-
able assignments,” etc. '

In Life Ins. Co. v. Sturges, 18 Kan. 93 ;
. C.. 26 Am. Rep. 701, the same doctrine
was held. The court said : “How can such
a state of things be tolerated by the laws of
any civilized country? ¥ % F Of all
wagering contracts, those concerning the lives
of human beings should receive the strongest,
the most emphatic, and the most persistent
condemnation. ¥ ¥ = If said assignment
from Haynes to Sturges were to be upheld, as.
valid under the law, it would be virtually say-
ing that the law authorizes mere wagering
speculations, mere mercenary traffic, concern-
ing human life, and it would be opening the
door wide, and inviting to cnter the most
shocking of all human crimes, 0 F %
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Such a thing would be most clearly against
the most obvious rules of public policy, and
therefore not to be tolerated by law.” Citing
the lilinois and Indiana, and disapproving
the New York and Rhode Island cases.

In Warnock v. Davis, 104 U. S. 775, the
court said : - * The assignment of a policy to
a party, not having an insurable interest, is as
objectionable as the taking out of a policy in
his name. Nor isits character changed be-
cause it is for a portion merely of the insur-
ance money. ‘I'o the extent in which the
assignee stipulates for the proceeds of the
policy, beyond the sums advanced by him,
he stands in the position of one holding a
wager policy. The law might be readily
cvaded, if the policy, or an interest in it,
could in consideration of paying the premiums
and assessments upon it, and the promise to
pay, upon the death of the assured, a portion
of lits proceeds to his representatives, be trans-
ferred so as to entitle the assignee to retain
the whole insurance money. * * % But
if there be any sound reason for holding a
policy invalid, when taken out by a party who
hasno interest in the life of the assured, it is
difficult to see why that reason is not as
cogent and operative against a party taking an
assignment of a policy upon the life of a per-
son in which he had no interest. 'The same
ground which invalidates the one should in-
validate the other—so far, at least, as to re-
strict the right of the assignee to the sums
actually advanced by him. In the conflict of
decisions on this subject we are free to follow
those more fully in accord with the general
policy of the law against speculatfve contracts
upon human life.” Approving the Indiana
and Massachusetts, and disapproving the
New York cases.

This was followed in Bayse v. Adams,
Kentucky Court of Appeals, June, 1883,
where it was said : “We are unable to see
why the rule recognized by all the authorities
as applicable to, and which renders invalid,
hecause against public policy, policies of life
insurance taken for the benefit of a party hav-
ing no insurable interest in the life of the
person in whose name it is insured, should
not be also applied to assignment of a policy
where the assignee has no such insurable in-
terest. -* % Itis not a sufficient answer
to say that the policy was valid when issued.
For if a person ‘may purchase a policy on
§he life of another, in whose life he has no
Interest, as a mere speculation, the door is
open to the same practice of gambling and

e

o o ur-
the same temptation is held out to the 1

chaser of the policy to bring about the e}q:ﬁ_
insured against, as if the policy had been 15
ed directly. Itis in fact an attempt to
indirectly wha the law will not permit t0
done directly.” . re-
The same doctrine is held in the most p
cent case, Gilbert v. Moose's Admimsi”ﬂg) .
Pennsylvania Supreme Court, May, 1°°%
Moose insured his life for the benefit bs
Jacobs, who had no interest in his life. Jaco t("
assigned the policy during Moose’s llfet .
Gilbert, who on Moose’s death collected s
money from the company. /e/d, that Ng??; .
administrator might recover it from Gilbel
The court said :  “The sole inquiry t
to whom do the proceeds belong? W
court right in holding that they could
to Jacobs, the beneficiary named 1n th
tificate, or to the defendant, his assigne® ° 4
cause of their want of interest in the assufzd
life ? If so, judgment was properly entel'.a
for the plaintifis. for in that case the beneﬁC’S .
interest in the risk remained in Jacob Moodo
and the representatives of his estate. € bs
not overlook the fact that the status of J aCOhé
is the point of this case, for if he was t-en
proper and lawful beneficiary, then €V 1d
were Gilbert without right, the plaintiffs CO‘,IC s
not recover, for the proceeds of the poY ;)r
would belong to Jacobs, and on the othe
hand, if his claim was not good, he hﬂqs
nothing to assign to the defendant. ~But ne
a beneficiary merely, having no interest 12 tl d
life, it seems to us very clear that he €Ol
lawfully have no interest in the policy. I‘?‘t
for if we admit the contrary, if we admit tha
one man can insure his life for the benefit .Ci_
another, who is neither a relative nor a cré '10
or, our whole doctrine concerning wagefg‘;
policies goes by the board. The very foun "e
tion of that doctrine is that no one shall hav®
a beneficial interest of any kind in a life polic
who is not presumed to be interested 10 the
preservation of the life insured. ~ But 10 tnt
case supposed the presumption is inverte® *
the beneficiary is directly interested in 0
death of the assured.  Moreover if suc®
transaction were permitted, the wager cowlt.
always be concealed under the mere form O
the policy. * * * No semblance @
authority from cither Pennsylvania or Feder?
courts has been adduced in support of the
position assumed for the plaintiff in erroh
except a dictum of Judge Sharswood, thfj“
president of the District Court of Philadelph "‘7"
in the case of Jnsurance Co. v. Robertshat’. ~

'as the




Vée s, 1een)
Ce, Cu]

the case itself very far
the language
application to

f 189, Not only is
(itellbemg in point, but even
a d was intended to have no ¢
' case like that in controversy. The post-

t N .
10n assumed by the learned judge is, that

\ere a policy is bona fide and founded upon
ignment or a gift

(‘);’ iltnsurabl.c interest, the ass ¢

o to a friend or other person ls.no.fraud
issuh therlps.urance company by f\'hlch it was
o Ved. l.h;s however 1s a position not con-
"Ooverted in the suit now under considera-

t e e
ion,  Therefore admitting this dictum to be

?tu.thority in a case proper for its application,
'l‘lls- certainly not so in the case at hand.”
.1¢ court then review the Rhode Island and
Qlt‘deral cases, not citing any others, and con-
\\'i:ge . «These authorities, in connection
s Our own, remove all hesitation con-
(“Or“mg the rectitude of the judgment of the
m]“rt below. If however the question were
h e of first impression, and to be sett‘led. on
Do‘;,ground of public morality and judicial
by Icy, we could hardly fail to rgach the same
induswn. So fraught with dishonesty and
ifSaster, and so dangerous even to human
€ has this life insurance gambling become,
’1oatt its toleration in a court of justice ought
t for one moment to be thought of.”
N '11 here is however a _line of cases, evel
,n;SS?Chusett's and Indiana, holding that one
y insure his life, and in the policy direct
hf Proceeds to be paid to another having no
l]ngrest in his hfq, angj that the ) beneficiary
in Lef such a policy will take.  For example,
28 Cf'non v. Phanix Mutual Life Ins. Co.,
Pet, onn, 294, the court said : “Surely Mr.
life erson had an insurable interest In his own
We" and he obtained the insurance on 1t;; and
in know of no law to prevent him from mak-
th% the policy payable in cas€ of his death to
Suchpersc_m to whom he was afﬁanced : and if
to policy is delivered as a gift to the party
,Su“’hom payable, we know no law to prevent
4Ch gift from being effectual.  In Rawies v.
W”’_frtmn Life Ins. Co., 27 N. Y. 282, Judge
lJa;lght says: *If the contract 15 with the
og ty whose life is insured, he may have the
ﬂs; payable to his own representatives, or his
Signee or appointee.’” To the same cffect
‘9:7”]’1)611 v. New England Mut. Life Ins. Co.s
G Mass. 381 ; Guardian ﬂv[n{ual I,I/'e Ins.
_(,”“z,"- Hogan, 8o 1lL. 35 ; Providence Life Ins.
Investment Co. v. Baum, 29 Ind. 236;
eggdm v. Union Mutual Life Ins. Co, 14
in ¢, Rep. 272.  This latter doctrin€ 1s denied
o€ Pennsylvania case, and that case has at
ast the merit of consistency.  It1S difficult

1 in
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to see the distinction between appointment
and assignment. If it is impolitic and danger-
ous to allow a man who has insured his own
life to assign the policy to another who has
no interest in his life, it must bé ‘equally im-
politic and dangerous to allow the insured to
effect the same purpose by appointing the
same person beneficiary in the policy. There
is the same want of interest and the same in-
ducement to make the policy available by
killing the insured.

‘The weight of authority is unquestionably
in the negative of the question, but we think

the better reason 1s with the affirmative.
: —=Albany L. J.

REPORT

ONTARIO.

(Reported for the Law JOURNAL))

———

COUNTY COURT OF NORTHUMBER-
LAND AND DURHAM.

GARRETT V. ROBERTS,
t—Refusal of returning

Donunion Jolection Ac
vote— Penalty.

officer to receive ood

At an election for the Hlouse of Commons one S.,
a tenant, tendered his votc ; some one present assert-
ed that his tenancy had ended, and without further en-
i assumed that to be true,

uiry the returning officer

and refused the vote, unless the voter should take the

oath to the effect that he had not left the electoral
from tenants whose tenancy had

district, as required )
ended. As a fact 1t had not ended, and S. being
improperly deprived of his vote, it was

Held, that the returning officer was']mhle to the
penalty imposed by sec. 180 of the Dominion Election
Act, whether he acted in good faith ‘or not.
[Cobourg, Sept 4.
This action was tried before His Honour

Judge Clark, without a jury, at the last June
The facts on which the plaintiff re-

sittings.
atement of claim as’

lied were set out in his st
follows :—

1. On the 27th February, 1883, an election was
holden for a member of the Legislative Assem-
bly of Ontario, to represent in said Asserriblyv
the ‘West Riding of Northumberland.

“,. At such election the defendant was a
duly appoirited for’

deputy returning officer,
in the town-’

polling sub-division number one,
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ship of Alnwick, in said west riding of Northum-
berland. ‘

3. One Robert Skinner had at that time his
name upon the list of voters for said sub-
division, as tenant of the east half of lot 22, in
concession 5, in said township, and was at that
time actually tenant of said land.

4. The said Richard Skinner, on said day,
presented himself to vote at the polling place
where the defendant was deputy returning officer
as aforesaid, and the vote of the said Richard
Skinner was then objected to by the agent of
one of the candidates.

5. The said Richard Skinner was willing and
offered to take the oath, form 18 of the Election
Act of Ontario, and amending Acts, to “swear
that he was still actually, truly, and in good
faith, possessed to his own use and benefit, as
either owner, tenant or occupant, and in such
other words as the said Acts prescribe.”

6. The defendant, as such deputy returning
officer, refused to allow the said Skinner to take
the sa’d oath, form 18, without the addition of
the words * and that you are still a resident of the
electoral district,’ or without the substitution of
the said words for the words ‘and still are’ in
said form 18.

7. The defendant refused to allow the said
Skinner to vote unless the said Skinner took the
oath, form 18, with the addition or substitution
before mentioned, and the said Skinner not be-
ing able or willing to take such additional or
substitutional oath was refused a ballot by de-
fendant, and did not vote. After which state-
ment of facts the plaintiff claimed $zo0.

At the trial the learned judge found the facts
to be as alleged in paragraphs 1, 2,3, 4 and 7 of
the statement of claim. That Skinner did not
offer to take the oath as alleged in paragraph g,
and that the defendant did! not refuse to allow
Skinner to take the oath mentioned in paragraph
6 as therein alleged.

Immediately after this finding the plaintiff, in
open court, moved for judgment. The hcaring
of the motion was enlarged till the 2oth July,
when it was argued by

H. R. Riddell, for plaintiff, and

Hector Cameron, ().C., for defendant. .

CLARK, CO. J.—Since the trial there has been
no application for a new trial or other substan-
tive motion to disturb my finding of facts. If
it were nacessary to decide now whether that

finding was correct, my judgment would
that the evidence fully supports it.

. 0.
Section 180 of the Election Act, R. 5 (e
cap. 1o, is as follows :—* Any deP“ty(uses

turning officer or poll clesk Wl'fo fens of
or neglects to perform any of the obllganos all
formalities required of him by this Acty

alty
for each such refusal or neglect incur@ pemsz,
of two hundred dollars;” and by section be
“All penalties imposed by this Act sha N

recoverable with full costs of suit by any Per:(;r
who will sue for the same by action © 4in
information in any of Her Majesty’s C_Ourt »
this province having competent jurisdictxon -; )

Though it was made apparent DY the %

G
favour of the plaintiff was based on that ol“;w
sion —it was contended that suing M
character of an informer and for a Penaltg;‘re.
was not enough for him to describe the
facts on which he relied—that (under S€¢ facts
ss. 2) he must at least allege that the a(le'
stated amounted to an offence, and that thcd it
fendant acted contrary to that statuté an®
was urged that a court should not aid the Pl of
tiff by permitting an amendment in a cas®
this kind. C

The Bank of Montreal v. Reynolds, 24 U'en,
(). B. 381, is an authonty against this C‘?ntvm
tion. There the defence was usury, and it ‘bY
held that the amounts named as the 102‘“151 vt
the plaintiff were material and ought to0 1‘1“1[
been correctly stated, which they were not,
at the trial Wilson, J., refused to allow themu]d
be amended, “he doubted if the power ° oF
be exercised when the consequences wel¢
serious.”

5

ht
The question whether the amendment 0”3 t,
to have been permitted went to the full €9
of which the judgment was delivere have
Draper, C.]. He said :—*“The legislature ‘mg
relieved the court and judge from conSldercc.
the character of the action or of the dete? o
They give a simple rule for the purpose
termining in the existing suit the real que®
in controversy,” and the decision of the €0
was that the amendment ought to have
allowed as a matter of course. In hiS

ment he set out C. L. P. Act, sec. 222, the

o

14
judg’

e’




actment under which permission to amend had
"ls:g asked ; he pointed out that that section
a the word “may” concerning one class of
mendments, and “ shall” as to another, and he
Spoke of the language which applies to amend-
::e“ts necessary to determine the real question
controversy as amounting to “a mandate,”
and he was “free from doubt” on the matter
before the court.
. I feel that if the defect pointed out by the de-
endant in this case is a material one, then I
S‘hould be preventing the trial of the real ques-
tion were I to refuse permission to amend.
The language on which that case turned is re-
Bmduced in Rule 178 of the Judicature Act :
All such amendments shall be made as may
be hecessary for the purpose of determining the
Teal questions or question in controversy be-
tween the parties.” Assuming then that the
Statement of claim was defective, as argued by
the defendant, I think it would have been my
duty at the trial, if asked, to allow its amend-
Ment.

The only other question is whether the de-
fendant, having been silent o0 that occasion, is
thereby strengthened in his present position.
I think the proposition answers itself. If there
is any difference in the rights of the parties then
and now, his must be diminished who refrained
from objecting to 2 fault at a time when it could
he remedied, and if it were not possible to
remedy it now, principle might require me to say
that the objection was to0 late and would not
be heard, but that difficulty is not in my way.
Rule 474 of the Judicature Act declares that
“the court or a judge may at any time and on
such terms as to costs OF otherwise, as to the
court or judge may seem just, amend any de-

fect or error in any proceedings ; and all'such

amendments may be made as may be necessary
stice, determining the

for the advancement of ju
real question or issué raised by or depending on
the proceedings, and best calculated to secure
the giving of judgment according to the very
right and justice of the case.” As the plaintiff
has asked to amend his statement of claim if it
be defective, 1 shall order under this rule that
it be amended so as t0 conform to the require-
ments of the said section 182.

Passing now from matters of form, 1 under-
stand the defendant’s main contention to be that
there is no evidence that the defendant did not
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conscientiously believe it to be his duty to take
the course he did, and that if he did so be-
lieve then he could not be liable to a penalty,
especially as the statute visits the non-payment
of it with imprisonment, in other words he
argued that the statute should be construed as
intending to punish only wilful offenders. If this
is the true reading the plaintiff ought not to

recover.

The statement of claim did not allege on the
part of the defendant any wilful intention to
neglect the formality or obligation imposed on
him ; if such an allegation was considered to be
a necessary element in the case, its absence
might have been made the ground for a demur-
rer, which would have been probably the most
convenient as well as the most regular way to
try the question ; but the omission does notrelieve
me from deciding now whether such an inten-
tion is a Sine qua 7107, for the plaintiff cannot
have judgment if the facts alleged and proved
are not sufficient in point of law to entitle him
to recover. 1 may say that if there had been an
issue involving the question I should have found
at the trial that the defendant committed the

g complained of under a conscientious be-

wron
but as I read

lief that he was doing no wrong ;
the statute that would not help him.

This is an action of debt, and I do not think
the addition of imprisonment to the usual
method of enforcing the judgment authorizes me
to treat the defendant as if he were being tried
asa criminal, and nothing short of that would ac-
cord with his contention and enable me to say
he is to g0 free because mens rea@ was not es-

tablished.

The plaintiff cites Pickering v. Fames, L. R.
g C. P. 489, in support of his right to recover,
It is true that the plaintiff there was held entitled
to judgment against an official acting under the
Ballot Act who had unintentionally neglected his
duty. That, however, does not go far enough
to show any liability on the part of this defen-
dant. In thatcase the discussion was mainly on
the question whether the Act had cast certain
duties on the defendant, which being found in
the affirmative, the plaintiff, who had been ag-
grieved and had in fact lost his election through
the error of the defendant, was held entitled to
recover damages though the error had been

without malice or want of reasonable care. That,
however, was only following a principle well
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settled, that when a ministerial duty is imposed’

an action will lie for the breach of it. That and
similar cases, which give damages to parties who
are injured by the wrong done, throw no light
on the reason for directing the defendant in thi§
case to pay $200 to the plaintiff, who has not
been injured. The reason is to be found in the
positive language of the Election Act already
quoted. ’

It is not for me to decide whether the legis-
lature ought to enact that an officer of the law
acting in a ministerial capacity, and conscien-
tiously believing he was doing right, shall be
made to pay a penalty or be imprisoned because
he did not know he was doing wrong, and irre-
spective of the question whether the plaintiff or
any one else suffered by his mistake. . I have
only to say whether such a law has been made,
and I think it has.

I construe section 180 as meaning what it
says, and to interpret it as relating only to wil-
ful refusal or neglect, would, in my judgment, be
undertaking to make the law instead of expound-
ing what is already made. In taking this view
I do not overlook the rule which requires the
words of each portion to be given that meaning
which will best accord with the general intent of

he whole Act.  But as far as I am able to judge
there is nothing in the language of this section
contrary to the tenor and object of the whole
law of which it forms a part.

There is a dictum in a practice case which
fortifies me in my opinion. Cameron v. Clucas,
9 Prac. R. 405, was an action for the penalty
mentioned in section 108 of the Dominion
Election Act of 1874, the language of which is
almost identical with that of section 180 in ques-
tion here. The statement of defence alleged
“that if he, the defendant, neglected to perform
such of the obligations or formalities required of
him by the Dominion Election Act of 1874, as
are set forth in the plaintiff’s statement of claim,
such non-performance was unknown by and un-
intentional on the part of the defendant, and was
not the result of a guilty mind with respect to
such non-performance.” An application was
made to strike out this paragraph on several
grounds, amongst others, because it was no
answer. The pleadings were ordered to be
amended without deciding on its sufficiency ; but,
in disposing of the matter Cameron, ]., made
this remark :—*1 may say I have very little

e o . (
doubt the paragraph shows no valid grounds ©
defence.”

I have still to say whether the facts pro"ed

0
amount to a refusal or neglect to perform any f
the obligations or formalities required ©

deputy returning officer by the Ontario Electio?
Act. Section 91 is as follows :—“ The deputy
returning. officer shall receive the vote of 3“);
person whose name he finds in the proper ]‘5_
of voters furnished to him, provided that suce
person, if required by any candidate or by thh
deputy returning officer himself, takes the Oath‘
or affirmation hercinafter mentioned, which 5“‘6 )
deputy returning officer is hereby empowe'e
to adminster. Such oath shall be according '©
form 18 in Schedule A to this Act, where thf
person claims to be entitled to vote in reSP"c
of real estate . . . No other oath or affirmd’
tion shall be required of any person whos€
name is entered on any list of voters as aforé”
said.”

The facts established by the verdict show th“}
the defendant was a deputy returning officé’s
that he found thc name of Skinner in the
proper list of voters, that Skinner attended thg
polling place and claimed to vote in respect !
real esfate, that he was a tenant of land in the
polling sub-division of the defendant, that the
defendant refused to allow Skinner to vOt€
unless he would swear amongst Othei
things thathe was a resident of the elector?
district.

Now the form alluded to in sub-section 2 C!Oes
not require a tenant to swear that he is stidl 2
resident of the electoral district; but the defe?”
dant took upon himself to decide, and did €
cide, that this tenant should not vote unleSS. he
would so swear, and he acted on that decislof‘;
The explanation given of this conduct is th#
when Skinner went up to vote some one pl‘eseﬂt
asserted that Skinner’s tenancy had ended, a7
without further enquiry the defendant assume
it to be true.

The main fact of the case was proved beyoﬂ(:
question ; the defendant, in his evidence, did I‘]‘OI
prevaricate or attempt to deny it. He said,
refused to allow him to vote unless he took th¢
oath with the words ‘and still are’ left out, a®
the other clause substituted to the effect that b€
was still a resident of this electoral district, aftét
that he went out without voting.”
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In my opinion the defendant refused to per-
form an obligation required of him by the Elec-
tion Act.

Judgment is for the plaintiff with full costs,
the statement of claim to be amended as afore-
said.

RAILWAY CASES.

IN RE O'BOYLE AND THE ONTARIO AND
(QUEBEC RAITL.WAY.
Dominion Railway Act of 1879, 42 Vic. ch. 9.

The notification of the non-acceptance of the sum
offered by the railway company, and the appointment
of an arbitrator on behalf of the owner of the land,

under sub-sections 15 and 16 of sec. 9 of the Dominion
Railway Act of 1879, need not be in writing when the
the owner was aware of

facts sufficiently show that [
the Company’s offer, and verbally refused to accept 1t,

and named his arbitrator. .
{Whitby, Sept. 25.

This was an applicatlon to the County Judge

to appoint a sworn surveyor, to act as sole arbi-

trator under sub-sec. 15 of sec. gofthe Dominion
Railway Act of 1879. The application was
opposed on the part of the claimant. Affidavits
on both sides were put in, from which it ap-
pearcd the owner was duly served with the
notice required by sub-sec. 12 of sec. 9, but, being
illiterate did not read it, and lost it some time
before the expiration of the ten days from its
service. They further show that he was aware of
its material contents and the offer made, and
that he had an interview with the company’s
secretary and solicitors before the expiration
of the ten days after service, at which he, ore
tenus, refused acceptance of the offer and
named his arbitrator.

DARINELL, J.J.—1 strongly urged upon the
owner to accept the arbitrament of a sworn sur-
veyor, as just as likely to do full justice between
him and the company as any other tribunal, and
being much less expensive to him should the

award be against him-—but without avail. He
has a right to the tribunal given by the Act, un-
n of it.

less his own conduct has deprived hir

When the words of a statute have the effect of
depriving any one of a right they must be con-
Strued strictly, and as the words of the statute in

Question do not require the notification of the

hon-acceptance of the offer and of the name of
be in writing, and the

the owner’s arbitrator to
evidence showing such notification to have
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actually taken place, although not reduced to
writing, I think I should decline to make the

appointment of a sole arbitrator.
Application refused.

SECOND DIVISION COURT OF THE
COUNTY OF YORK.

HUNTER V. SAUNDERS.

Foint tort feasors—No contribution.
In a gui fam action judgment was recovered against
four justices.  One paid the amount of the judgment

and sued one of his co-defendants in the Division
Court to recover a contribution of one-fourth of the

judgment and costs.
Held, that they were joint fort feasors, and that no

contribution could be enforced.
[Toronto, Nov. 16.

The facts of the case sufficiently appear in
the judgment of

McDOUGALL, J.].~-In this action the plaintiff
seeks to recover from the defendant the sum of
$26 as a contribution, being one-fourth share of
a judgment obtained against the plaintiff, the de-
fendant and two others, and which the plaintiffin
this action, under the pressure of exccution is-
sued against his goods, was compelled to pay.

The plaintiff and defendant are Justices of the
Peace for the County of York. The plaintiff,

defendant and two other justices of the
county tried one Lloyd for an offence
The

committed by him, and convicted him.
plaintiff was requested by his associates to see
to a proper return being made of the conviction
in due time to the Clerk of the Peace, and he
undertook the duty. The conviction not being
returned in proper time, Lloyd brought a gu?
fame action against all four justices, and recover-
ed a judgment against them in default of a plea
for the penalty $8o, and $24.71 costs.  The
amount of the said judgment was paid under
pressure by the plaintitt.

The general principle of law no doubt is very
clear that there is no contribution between joint
tort feasors. It is contended that there are ex-
ceptions to the general rule, and that this action
can be sustained under some of the cases.

In Merryweather v.! Nixan, 8 T. R. 186, Lord
Kenyon laid down broadly the principle that no
contribution could be claimed at law as between
wrong doers. He made this qualification—that
contribution might sometimes bhe cnforced in



386 CANADA LAW JOURNAL. [Dec. 11853
g —_—— e — - «—-—’—"E
Div. Ct.] HUNTER V. SAUNDERS. ,__,[,D—lf.//

cases of indemnity, where one man employs
another to do acts not unlawful in them-
selves.

In Adamson v. Farvis, 4 Bing. 66, Best, C.J.,
said that the rule that wrong doers cannot have
redress or contribution against each other is to
be confined to cases where the person seeking re-
dress must be presumed to have known that he
was doing an unlawful act.

In Betts v. Gibbons, 2 Adol. & E. 76,
Lord Denman, in commenting on the cases,
particularly the two above quoted, says
that the cases would appear to go this far
“that where one party induces another to
do an act which is not legally supportable,
and yet is not clearly a breach of law, the party
so inducing shall be answerable to the other for
the consequences.” Taunton, J., in the same
case, says:—“The principle laid down in
Merryweather v. Nixan is too plain to be mis-
taken. The law will not imply an indemnity
between wrong doers. But the case is altered
when the matter is indifferent in itself, and when
it turns upon circumstances whether the act is
wrong or not.” The case of Wooley v. Balte,
2 C. & P. 417, was an action by one proprietor
against a co-proprietor for contribution, the plain-
tiff having had to pay damages caused by the
negligence of a servant of the proprietors, but
that was cvidently a case of partnership. The
same may be said of Pearson v. Skelton,1 M. &
W. 504. A ground alleged in these cases too,
was that the wrong doers in these cases were
Zort feasors only by inference of law. In the
latter case a non-suit was sustained because the
question of liability involved the taking of part-
nership accounts, and was therefore a case for
€quity,

It has been expressly held that where the tort
amounts to a crime there is no contribution ;
Shackel v. Rosier, 2 Bing. N. C. 648 ; Colburn
v. Patmore, 1 C. M. & R. 73.

In Power v. Hoey, 19 W. R. 916, the question
of the liability of wrong doers is fully discussed,
and the learned Irish Vice-Chancellor states that
the principle that there is no right of indemnity
between wrong doers is confined to cases where
the fraudulent or illegal transaction is itself the
basis of the claim, but that the rule does not ap-
ply where the transaction, though leading to

that which is the basis of the claim, is separable
from it.

The only case which has been cited or Wh":lt
1 have been able to find where perhaps the do°
trine laid down seems to favor the plaintiffs €™
tention is an American case—Armstrong C0- ‘;
Clarion Co., 66 Penn. St. 218. There t¥
counties were jointly responsible for maintammﬁ
in repair a bridge over a stream running betwecw
the counties. It was allowed to get into a St
of disrepair, and a traveller was injured.
sued and recovered damages against Armstl’f’"ft
County. This county brought an action aga!” .
Clarion County to enforce contribution to
extent of one-half the damages which 1t 'h?v-
been compelled to pay. The court, after l’e‘”;e'
ing the English cases, held that in the case
fore them the plaintiffs could recover.

In the present case the omission of duty Suti'
jected the justices to a penalty of $8o. Tl‘ueas
may be that it was as much the duty of on¢ "
the other to make the proper return of the C"he
viction,indeed it required the signatures of all t“
justices ; but all failed to make a return, 2
therefore all became liable to the penalty- .
appears to me that all being in fault, and l;‘t"/
ing incurred the consequence of a joint defauhey
the responsibility for a statutory penalty—t
were joint tort feasors. Nor can the cas€é p
brought within the doctrine of the cases of do? g
an act not unlawful in itself, for here the om!®
sion to perform the duty was expressly con“ar’:
to the statute, and therefore unlawful, and.““s
lawful to the knowledge of each of the justic®™
The American case above cited is, in my Opm’l‘:nj
notinpoint. Therethere was no statutory pen? fgr
There was a liability to the injured party "
pecuniary damages. Again I do not think the 'C?es
entirely reconcilable with the English authorit!®
and even if the doctrine laid down couldpe 5;‘12.
ported I think the present case distinguisha o
Here the plaintift knowingly omitted to perfo on
a duty imposed by statute. Morally as betwe .
himself and h's associate justices it was his P‘;c
sonal neglect that caused all the difficulty. T J
defendant and the others were not at all ab§01v'zt
from their responsibility by reason of thlS_ fa ir;
bat certainly hiz own neglect raises no equity
favor of the plaintiff.

The penalty imposed by the Summary Col;
viction Act is in the nature of a statutory ﬁ“r;
and although the failure to return the convle"’is
does not amount in law strictly to a crime, it i
an offence which is somewhat akin in its €O"
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'sequences. The informer sues on behalf of him-
self, and the Crown for the recovery of the
penalty, and one-half thereof, when recovered,
belongs to the Crown, and is applied to the pub-
lic uses of the Province. The difference be-
‘tween a fine imposed for an offence punishable
by summary conviction, or by indictment, where
the whole fine is appropriated by the Crown,
.and the case of the recovery of a penalty for
not making a return of a conviction where one-
‘half goes to the Crown, consists chiefly in the
mode in which the penalty or fine is proceeded
for. The penalty is recovered by civil action,
and the fine proceeded for by information, and
summons followed in both cases by a judgment

of the court.
Upon the law as
the facts stated,
the opinion that the plaintiff is
‘succeed, and I must direct the entry of a non-

Suit,

above summarised, and upon
I am therefore clearly of
not entitled to

EIGHTH DIVISION COURT OF THE
COUNTY OF YORK.

HANNON V. CHERRY.

Lien of innkeeper—Sale of chattels left by
guest— Waiver of lien.

A man left a stolen horse with C., an innkeeper, as
security for a night’s lodging for himself and horse.
He never came back to redeem the animal. C., after ad-
verlising and getting no claimant for horse, at expira-
tion of four months sold horse to pay for its keep.
Five years afterwards, through convietion of thief, the
true owner learned that the horse was left with C,
He demanded the animal ; but C. having sold it was

unable to comply with Jemand. .
Held, that before 45 Vict. cap. 16, an innkeeper had

no power tosell goods of guest to realize his lien with-

‘out consent of owner of goods. ) .
Held also, that the unauthorized sale in this case

was a waiver of the lien, and rendered innkeeper liable
for damages for the conversion to extent of full value
of the horse, and that claim for keep could not he de-

ducted from damages.
[Toronto, Nov. 16.

The facts of the case fully appear in the judg-

ment of
McDOUGALL, J.J.
is a livery stable keeper in
fendant an hotel keeper in t
In 1877 the plaintiff had a mare stol
at Hamilton. He subsequently, in 1881 or
1882, secured the arrest of the thief, and pro-
<ured his conviction. From the thief he learned

__The plaintiff in this case
Hamilton. The de-
he County of York.
en from him

HANNON V. CHERRY,
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that he (the thief) had left the stolen horse with
an hotel keeper in the township of York. From
the evidence it appears that the defendant was
the hotel keeper in question. The thief came
to the defendant’s hotel in 1877, the next day
after the alleged theft, and stopping over night
at his hotel left in the morning without paying
his bill, but leaving the horse as security there-
for, promising to return in a few days to settle
the claim and redeem his horse. He never
came back again, After waiting a couple of
weeks the defendant advertized for an owner of
the horse in the Globe newspaper. Getting no
reply to the advertizement the defendant, at the
end of about four months, advertized a public
sale of the horse, and at the sale bought it in
himself, after some competition, for $42. He
kept the animal about a month or six weeks
Jonger and sold it for $50. There is no doubt from
the evidence, and the defendant himself does
not seriously dispute the fact, that the horse in
question was the horse stolen from the plaintiff
in 1877, and that it was left with him by the

thief.

The plaintiff in this action claims the right to
recover the value of the horse from the defen-
dant on the ground that the sale by the de-
fendant was an act of conversion which waived
the lien, and renders him liable for the value of
the animal. The defendant claims a set off for
the keep of the horse for four months.

There is no doubt that at common law an inn-
keeper was not bound to enquire whether the
guest who might come to his inn was the true
owner or not of the goods he brought with him.
The sole question of importance as affecting the
rights of the true owner would be whether the
person leaving the goods with the inn-keeper
was in fact @ guest; for if he came as a guest
the inn-keeper was bound to receive him and
his goods whatever their nature : Johnson v.
Hill, 3 Stark 1723 Threfall v. Barwick, L. R.
10 Q. B. 2105 Aent v. Shuckard, 2 B. & A.
805. He was bound to receive him if he had
accommodation, and having received him as a
guest, would have a lien upon any goods
brought by him, which lien could not be defeat-
ed even by the true owner: johnson v. Hill,
supra. ‘The owner would have his remedy
against the guest. But although the landlord is
not bound to enquire who is the owner of the
goods, still if it can be shown that he knew the
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guest was nol owner, he will have no lien upon
them : Broadwood v. Granara, 10 Ex. 423.
Having once obtained a right of lien it remains
as long as the goods remain, and the person
who bought them retains the character of a
guest. Continuance of possession of the goods
is absolutely necessary to enable the holder of
the goods to exercise his right of lien: Ryall v.
Roth, 1 Atk. 165. The general principle ap-
pears to be that if an inn-keeper allows a tra-
veller to leave goods at his inn, and the traveller
never becomes a guest, the innkeeper is answer-
able for the loss or damage to the goods, and
consequently will have no lien upon them, for in
the case of goods the right of retainer exists
only in consideration of the obligations due to
the- guest; but it would be otherwise as to
animals or chattels, which may be improved by
keeping, for then the general principle of the law
of lien prevails, and the innkeeper can retain a
horse for its keep even though the person who
has brought it to the inn has not lodged it there
himself : 4//an v. Smith,12 C. B. N. S. 638. The
mere leaving the horse constitutes the person
who leaves it “a guest,” and thus the landlord
becoming responsible has also his security. In
the present case there is no doubt, however, that
the thief became a guest, for he lodged all night

with the defendant, and the horse was kept in
the stable.

But another principle of the peculiar nature
of an inn-keeper’s lien is that the property de-
tained cannot be sold unless by the consent, ex-
press or implied, of the owner, either to reim-
burse the inn-keeper for the original bill, or to
cover the expenses incurred in keeping it :
Thames Iron W. Co. v. Patent Derrick Co., 1
Johns & W. g7. A lien is a mere right of deten-
Zion for the debt due, and the property cannot be
parted with or sold without a waiver of lien :
Fones v. Pearl, Strange 556 ; Ex parte Shunk,
UAtk. 234 5 Kruger v. Wilcox. Amb. 2 52 Wil-
kins v. Carmichael, Dougl. 101: Sweet v. Ryan,
1 East. 4 ; McCoulbie v. Davies, 7 East s,

In the present case, in view of the authorities,
I must hold that the sale of the horse in ques-
tion determined the lien, and rendered the de-
fendant liable to the plaintiff, the true owner, for
the value of the animal. And the lien being
ended there can be no claim for the keep of the
harse against the plaintiff.

It is unfortunate for this defendant that the

Ontario Act, passed in 1882, had not been 0:"
the Statute book some years sooner. That Acty
45 Vict. cap. 16, Ont. enables an inn-keepe:;;
(providing certain formalities are observec.l), -
sell a horse or other animal should his claim ‘0
respect of them be unpaid for the space ‘?f twq
weeks—a salutary provision, and conferring
power which it is somewhat surprising to ﬁ,nd'
the legislature have been so tardy in extending
to our numerous publicans. . 3

As to the damages, under all the circum
stances of the case, I think they should be the
price realized by the defendant at his last sale o"
the animal, when he sold it as his own propert)
viz. $50. The defendant appears to have 3‘3“"
in good faith though in ignorance of the law-
Verdict for plaintiff, $50.

RECENT ENGLISH PRACTICE CASEY

MCGOWAN ET AL V. MIDDLETON.

w0,
Imp. O. 19, 7. 3. O. 23, r. 1--Qul. 1. 127 1(‘
Pleading—Discontinuance of action— Counte!
claim.

. . :m has
By discontinuing an action after a counter-claim,

N L t 5O
Leer delivered, a plaintiff cannot put an epd to alinsl
as to prevent the defendant from enforcing ag

. . . er-
him the causes of action contained in the count
claim. . » over

Vannasscur v, Araf, L. R, 15 Ch. D. 474
ruled.
[C. As, T Ro 11 Q. B, DL 464

Per BrRirr, M. R—I think that a couﬂte‘(i
claim is not a cross-action ; it cannot be dee}ne
an action, it not being commenced by writ ©
summons. But a counter-claim must be treat€
as if it were a proceeding in a cross action. -
The fundamental idea of the framers of [he?e
statutes [the Judicature Acts] is to be found ‘I‘
the Judicature Act, 1873, sec. 24, sub-s. 7 (0.“75'
Jud. Act. sec. 16, sub-s. 8.) The plamtlf‘f
action being discontinued, that which is only 2
defence to it drops with it ; but anything beyo?
a defence, anything in the nature of a clai™
against the plaintiff, must be treated sepal’é.lt‘-"lf);,
and cannot be discontinued. The plaint!®
has a right to plead to it (the counter-claim
anything which would be a defence to a cross’
action ; the old doctrine of defence in pleading
is gone, and the plaintiff may plead by way ©
defence to the counter-claim the facts averred 1%
the claim which he has discontinued ; but he
must do that within a limited time, and if b€
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does not deliver a pleading within a proper
time, the defendant has a right to ask for judg-
ment.
FRraskR v. COOPER, HaLl & Co.
WADDELI V. FRASER.
Imp. O. 22, 7. 6—0nt. 7. 705.
Counter-claim against non-party—Appearance
therelo.

n action, when madc a
is not cntitled to enter
such service upon him

A person not a party to &
defendant to a counter-claim,
an appearance gratis, 7 ¢ until

as is mentioned in the above rule.
(L. R. 23 Ch. D). 685,

Per Bacox, V. C.—Counter-claims, though
they are to be treated for some purposes as
independent actions, are the creatures only of
the statute. They did not exist in any form or
kind until this Act was passed. The Judicature
Act has introduced an entirely new practice,
and in ascertaining that practice, the rules must
be construed according to the words used.

WEBE V. STENTON.

Imp. O. 45, r. 2—0nt. 7. 370
Attachment of debts—Incone Sromn i st fund—
“ D)ebt owing or acc uing.’

A judgment debtor was entitled for his life to the
income arising from a fund vested in trustees, payable
half.yearly in February and August. Upon applica-
tion ‘by the judgment creditor in November for a
garnishee order, attaching the debtor’s share of the
income in the hands of the trustecs, it appeared that
the last half-yearly payment had been made, and that
there was no money, the proceeds of the trust property,
In the hands of the trustees,

77eld, that although any debt, legal or cquitable,

may be attached under the above rule, there was here
no debt] ‘‘owing or accruing ”’ at the time when the
order was applied for which could be attached under
1t

" Semble, that the proper courst for the judgment
creditor to pursue was to apply for the appointment
of a receiver, under the practice of the Chancery
Division.

dn re Cowan’s Estate, Lo R 14 Ch.
sidered.

D. 638, con-

[Co Ay B Ro11Q.B. D, 578.

M. R.—It seems to me, upon the

Per BRETT,
(Ont. 1. 370}, that no

plain reading of O. 45. 1 2
order,can be made unless some person at the
time the order is made is indebted to the judg-
ment debtor. If there be a person so indebted,
then the order will be that all debts owing or
accruing from such . person to the judgment
debtor shall be attached. If there is
Payable in prasenti, of course an or

a debt due
der may be
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made to attach that debt. If there is not a debt
payable 71 prewsenti, but there is a debt in ex-
istence, debitum in prasenti, but payable 7n
Jfuturo, it seems to me that such an order could
be made with regard to that debt, although it
be the only debt, and there 1s no debt payable
in prasents, because such third person is in-
debted to the judgment debtor, and that would
satisfy the words of the rule. It seems to

{ me that the meaning of “accruing debts,” in

0. 45, 1. 2 (Ont. 1. 370) is debitunt i prasente,
solvendum in Juturo, that it goes no further, and
that it does not comprise anything which may
be a debt, however probable and however soon
it may be a debt. ‘That is the construction
which I put upon this rule. .

Per LINDLEY, L.J.—I am of the same opinion.
The question is one of very considerable import-
ance, especially as our decision is likely, we
are told, to disturb the practice, in Chambers at
least, of the Chancery Division, if not of the
Common Law Division.

Per Fry, L.J.—I agree in the conclusion
which has been arrived at by the other members
of the Court. [ will make one more ob-
servation only. Itappears to me that in arriving
at this conclusion we arc not laying down any
rule which will produce a defect in the adminis-
[ think the power of the

tration of justice.
to obtain a receiver under the

judgment creditor
practice of the Chancery Division is adequate to
meet all that may be required, and will prevent
any denial of justice.

THE MERSEY STEAMSHIP Co. v. SHUTTLE-
worTH & Co.

Jip. O. 19, 72 3+ Q. go, 7. 17-=0nl. 17, 127, 322,
Claim, admissicn of-—Counter-cluin—=Layment
7nto court.

In an action for a liquidated demand the

defendants plcaded admitting the claim, but

setting up a counter-claim for unliquidated dam

ages to a greater extent.

The Court refused an application under Imp.
0. 40, r. 11 (Ont. 1. 322) for an order to sign
judgment for the plaintiffs upon the claim, and
for payment of the amount thercof by the de-
fendants into Court to abide the result of the
action.

Per CotroN, L. J.—The orders and the rules
under the Judicature Acts ought to be construed

with reference to one another, and we must not
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CoBB V. PRELL.

[U. S. Rep:

-over-look the rules as to counter-claims. .
The contention for the present plaintiff is that
whenever the claim of a plaintiff is adnitted, he
is entitled to have the money paid into court. I
cannot agree to that argument ; a plaintiff is not

-entitled to have the money paid into court unless
the counter-claim is frivolous and unsubstantial.

UNITED STATES.

CIRCUIT COURT—DISTRICT OF
KANSAS.

CoBB V. PRELL,

Contract for future or non-delivery.

When it is the intention of the parties to contracts
for the sale of commodities that there shall be no de-
livery thereof, but that the transactions shall be ad-

justed and settled by the payment of differences, such
contracts are void.

It is the duty of the courts to scrutinize very closely
contracts for future delivery, and if the circumstances
are such as to throw doubt upon the question of the
intention of the parties it is not too much to require
a flfplarty claiming rights under such a contract 10 show
affirmatively that it was made with actual view to the
delivery and receipt of the commodity.

As the evidence in this case establishes the fact that
the parties did not intend the actual delivery of the
corn contracted for, but did intend to speculate upon
the future market and to settle the profit or loss of de-
fendant upn the basis of the prices of grain on the 3rd
of May, 1881, as compared with the prices at which
defendant contracted to sell, the contracts sued upon
are void, the plaintiff cannot recover.

[Am. Law Reg.—Sep.

Action at law for breach of contract.

The opinion of the court was delivered by

McCrLEARY, ].—In this case a jury was waived
and the cause was tried by the court. It is an
action at law in which the plaintiff claims
damages for breach of contract. The complaint
alleges that during the months of February,
March and April, 1881, the defendant, who is a
grain dealer, residing at Columbus, Kansas, au-
thorized the plaintiff, who is a commission mer-
chant at St. Louis, Missouri, to sell for him
certain quantities of corn to be delivered to the
party or parties to whom the plaintiff might sell
the same, at the option of defendant, during the
month of May, 1881. The complaint further al-
leges that the plaintiff contracted for the sale of
said corn, to be deliverad during said month ot
May ; but that defendant failing to deliver said

corn, the plaintiff having contracted to sell fiiile
same in his own name, was obliged to 'aﬂd 0
pay the damages resulting from such failuré, .
wit : the difference between the price of corm a
the place of delivery on the 3Ist day of Mat)/(;
and the price at which defendant had agreed .
sell and deliver the same, amounting in the "fe
gregate to $2045.25, for which, with interest,
prays judgment.

The answer alleges that the contracts set -
in the complaint were option or margiral C"to
tracts, and that said plaintiff well knew them
be such, and so made the contracts of sale o-
said corn, not expecting to receive of the defz’;_
dant any portion of the amounts of corn for e
livery, but expecting to pay any losses or l'ec"‘i
any gains that might accrue for or against Sfi_or
defendant ; that said contracts were made all
the purpose of speculating on the rise 3.,nd ;’:)r
of prices, the plaintiff to receive commissions .
such transactions ; and that said contract-"* wer
mere wagers on the fluctuating of the pl:lCCS o
grain in the market of the city of St. Louis.

The casec therefore turns upon the que‘-‘“'orl
whether or not it was the intention of the parti¢®
that the corn should be delivered. If sucl_l Waf
the bona fide intention, then the plaintiff is en’t
titled to recover ; but if, on the other hand, !
was understood that the defendant was not "e:
quired to deliver the corn, and that the transac
tions should be adjusted and settled by the pay”
ment of differences, then the contracts wer®
void and the plaintiff cannot recover. UPO‘:
this controlling element in the case, as mlghe
reasonably be expected, the testimony of thr
plaintiff and defendant is in conflict. Uﬂ‘f‘e
such circumstances we are obliged to determ'“:
the controversy by reference to the actions of th
parties in connection with the transactionsf‘“l
their contemporaneous declarations, especlalb)i
those in writing, having a bearing upon the s¥
ject. If we can learn from these what interpr€”
tation the parties themselves have put UPO‘“'
their own contract, we shall find a satisfactory
guide in determining the case.

out

The evidence satisfactorily shows that 1h:
plaintiff was largely engaged at and about th
time of these transactions in dealing in option:
He was also largely engaged in buying 3“5
selling grain for actual delivery. It appefi“’s
that he adopted and had in use two blank forn®
upon which statements of account were rendere
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Cose

h was used when the

to his dealers, one of whic
, and the other when

grain was actually delivered
it was not delivered, and the settlement was
made upon the basis of the differences. In the
former statement, as might be expected, we find
charges for freight, inspection, insurance, weigh-
ing, storage and commissions. These are
eharges which necessarily entered into the trans-
action where the grain was shipped and deliver-
ed. In the latter statements these items do
not appear. They show only the number of
bushels of grain bought, the price at which
bought and the month of delivery ; the price at
which the same was sold and the net loss or
gain. Therearein evidence thirty-four of these
last-named bills, used in the settlement of option
deals between June 26th, 1881, and July 3oth,
1881, all representing transactions between
plaintiff and defendant. Of the bills represent-
ing actual sales from defendant to plaintiff be-

tween September 18th, 1880, and April 19th,

1881, there are fifty-seven ; SO that it appears
etween the plaintiff

that the course of dealing b
and defendant was such that sometimes the
srain contracted for was to be delivered, and at
other times it was not to be delivered, and the
transactions were to be settled upon the basis
of margins. It only remains to be determined
whether the transactions in controversy belong
to the former or.to the latter class. If the ques-
tion were to be determined upon the testimony
of the parties themselves, conflicting as it is, in
connection with the facts already stated, it would
probably depend upon the question, upon which
party rests the burden of proof? And Iam in-
clined to the opinion that, without reference to
other evidence, the plaintiff would fail.

It is the duty of the courts to scrutinize very
closely these time contracts, and if the circum-
stances are such as to throw doubt upon the
question of the intention of the parties it is not
too much to require a Party claiming rights
under such a contract to show affirmatively that
it was made with actual view to delivery and
receipt of the grain : Barnard v. Backhans, 9
N. W. Rep. 595-

It appearing that the p
of dealing in options, an
equally balanced upon t
these were option contracts or not,
would be obliged, 1 thin
tiff has failed to make out

arties were in the habit
d the evidence being
he question whether
the court
k, to say that the plain-
his case by a pre-
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ponderance of evidence. But whether this be
so or not, a reference to the written evidence

to be found in the correspondence of the partie;
at and nearthe time of the transaction, strongly
corroborates the defendant. A number of letters, .
written about the time of these transactions’.
and evidently referring tothem, are in evidence',
and an examination of them will show that the'
plaintiﬁ' was constantly insisting, not upon the
shipment of the quantity of corn purchased by
him, but upon the payment of margins, either in
cash or by the shipment of enough corn to cover
margins. February r1th plaintiff writes to de-
fendant, referring to the transactions between
the parties as* option deals.” April 22nd, he
writes, “ We had to put up over $2,000 on your
deals,” &c.  May 2nd, he says, “ You must ship
us some corn as a margin.” May 7th, he says,.
“If you can’t ship us any corn to cover margins

please send us $s500.” May 18th, he \\'l’ites’
«We draw $500 on you. This is margins f():-
your corn deals, which we hope you will pay.
This will leave you about $300 behind to make
corn deals up to market” May 27th, he says,
«\We have written you and drawn on you for
margins.”

Perhaps the most significant letters bearing
upon this question are those of May 3oth and
31st, the dates on which the time for the delivery
of the corn expired. Ifit was a bona fide trans-
action, and plaintiff was expecting the delivery
of the corn, we should expect to hear him, in
these letters, complaining or expressing surprise
that the time was about expired and the corn
had not been delivered. But, on the contrary, a
reference to the letters of those dates will show
that the only complaint was that defendant had
not furnished the margins. Thus, on May 3oth
plaintiff writes, “ We cannot carry these dea1;
when you not only refuse to give us margins, but
seem to pay no attention to our demands.” On
the 31st plaintiff writes to explain the manner in
which he had closed out the May corn, and ex-
pressing regret at the serious loss to the defen-
dant, but says nothing toindicate that he expect-
ed the corn to be shipped. Upon all of the
evidence, I am of the opinion, and therefore find
the fact to e, that the parties did not intend the
actual delivery of the corn contracted for, but
did intend to speculate upon the future ma’rket
and to settle }he profit or loss of the defendan;
upon the basis of the prices of ;the grain on the
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3ist May, 1881, as compared with the price at
which defendant contracted to sell. Such being
the fact, the law is well settled that the plaintiff
cannot recover : Melchert v. Am. Un. Tel. Co.
11 Fed. Rep. 193; Gregory v. Wendell, 39 Mich.
3375 Pickering v. Cease, 76 1. 328 5 Barnard v.
Dackhans, supra.
Fudgment for defendant.

NOTES OF CANADIAN CASES.

PUBLISHED IN ADVANCE BY ORDER OF THE LAW
SOCIETY.

QUEEN’S BENCH DIVISION.

In Banco.] [Nov. 24.

HENDRIE V. NEELON.
Sale of timber— Non-delivery—Profits—
Damages.

Plaintift agreed to deliver timber to defendant
at 5. for carriage to O., to be sold there. There
was no market nearer place of delivery than O.
Delivery was not made. Defendant counter-
claimed for non-delivery,

Held, [CaMERON, ], dissenting,] that the
mcasure of damages was what timber was worth
at O., minus what the carriage there from the
place of delivery cost.

Osler, Q.C., for motion.

“~

E. Martin, ().C., contra.

Full Court.]
McCLUNG V. MCCRACKEN.

Statute of frauds—Sale of lands— Evidence—

Specific performance—Deed executed but not
delivered,

[Nov. 24.

When A, whose wife owned a certain free-
hold property on St. George street, wrote to B,
the owner of a certain freehold property on King
street, with reference to the said properties as
follows :—“If you will assume my mortgage
and pay me in cash $3,750, I will assume your
mortgage of $5,000 on the leasehold.” And B.
replied :—“ Your offer of this date for the ex-
change of my property on King street for your
property on St. George, I will accept on yvour
terms.” :
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Held, [affirming the judgment of FERGUSON:
J., 2 Ont. R. 609,] not a sufficient memorandum
of the contract to satisfy the Statute of Frauds:

Held also, in an action for specific performanct
of the above contract by B., correspondence D¢
tween the solicitors of the parties of date suP-
sequent to the date of the above letters, as als¢
the requisitions respecting title which paSS?d
between the solicitors, were inadmissable 1P
evidence.

Held also, that the fact that AJs wife had
signed a conveyance of the land in question t0
B., which conveyance had never been delivereds
and did not by recital or otherwise set forth th¢
contract relied on, could not assist B.in the
action for specific performance.

Rose, Q.C., for motion.

JMaclennan, ().C., contra.

Foor v. Price.

Defictency from false survey—Compensation—
Trusts declared of original lot——Di.rclaz’mf’"
by cestui que trust—Improvement under mis-
take of title.

G. W, F. being the patentee of a certain lot
described as of 200 acres, but in which there
was a deficiency, conveyed half of the lot to J-
B. P., who conveyed it to trustees to hold in trust
for E. F., wife of G. W. F., upon certain trusts
contained in the deed, and without power t0
her to anticipate. It was subsequently discover-
ed that there was a deficiency in the lot, and
upon the application to the government in the
name of the trustees by G. W. F., whom they
appointed their agent for that purpose, a grant
of land as compensation for the deficiency was
made to the trustees of E. F., describing them as
such. Subsequently an instrument under seal,
expressed to be made between J. B. P. of the
first part; E. F., wife of G. W. F., of the second
part ; and the trustees of the third part, which
recited the facts, and also that the trustees had
no real interest therein, but were named as
grantees merely as being the legal owners of the
original half lot, was executed by J. B. P.and
E. F. whereby they declared that the parties of
the first and second parts were not in any way
interested in the lands granted as compensation,
and that the trustees held them as trustees for
G. W. F, the patentee of the original lot.
Subsequently the trustees, under the direction
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I
under whom the
brought this ac-

of . W. F. conveyed to E.,
defendants claimed. E.F.now
tion to recover the land.

Held, [HAGARTY, C. ] dissenting,] that E.
and those claiming under him, must be held to
have had notice of the title of the trustees who
were described in the patent as trustees of E. F.,
that E. F. was not estopped Dy the declaration
executed by . B. I’ and herself, which did not
divest her of her title, and that therefore she
was entitled to recover.

Held also, that there should Dbe a reference to
the Master to take an account of taxes paid
and permanent improvements made upon the
lands, further considerations being reserved.

Per HaGARTY, C.].—The legal estate being
in the defendant by conveyance from the trus-
tees, the plaintiff should show an equity to re-
cover what she claims as partof the trust estate,
which she has not done ; that the patent to the
trustees, though describing them as such, did
not in terms declare any trust respecting the
land, and it could not be assumed that they
formed part of the trust premises.

Per ARMOUR, J.—The case was not within
R. S. O.cap. 95, sec. 4, as to improvement under
a mistake of title, but was governed by the
principles of equity governing the relationship
of trustee and cesfui que trust.

Per CAMERON, J.—The case was within the

Statute.

CHANCERY DIVISION.

Boyd, C.] [Nov. 2I.

ALLEN V. LYON.
Copyright— Verbal assent to infringement—
Injunction—, 38 Vict. c. 88, D.

Action for infringement of copyright in a book.
The defendant pleaded assent on the plaintiff’s
part. At the trial a verbal assent was proved,
and it was also proved that the plaintiff was
aware of the defendant’s intention to publish the
parts complamed of, in pursuance of such
assent, and encouraged the defendant in so
doing.

Held, that under these circumstances the
plaintiff was not entitled to an injunction.

To create a perfect right under 38 Vict. c.

Notes OF CANADIAN CASES.

88, ., there should be an assignment in writing

[Chan. Div.

of such parts of the book as the owner of the
copyright therein is willing to permit his licen-
see to publish, but without any writing there
may be such conduct on thz part of the owner
as disentitles him to relief in equity by way of
injunction.

The plaintiff having proved some damage,
though very trifling, ordered that defendant
should get his costs, but only on the lower
scale.

W. Cassels, Q.C., and Ferguson, for plaintiff.
Osler, Q.C., and Guthrie, Q.C., for defendant.

Proudfoot, J.] [Nov. 21.

McINTYRE V. THOMPSON.
Alortgage —Parol agreement as lo frue considera-
tion—Fvidence.

Appeal from the report of the Master on
Lindsay. A mortgage was given by T. to W,,
who assigned it to M. No money was actually
advanced on the mortgage, but before the as-
signment to M. a parol agrecment was come to
between M. and T. that M. should hold the
mortgage as security for a debt which T. owed
to M. on a promissory note.

Held, that M. was entitled to hold the mort-
gage as security for the amount due him from T.

The rule that a mortgage for a specific sum
may be shown to be for other purposes by parol
evidence, is not confined to cases where the per-
son having the legal estate is the original mort-
gagee whose claim has been paid off, and with
whom the new agreement for security has been
made. The same principle must apply when-
ever the legal estate becomes vested in the
creditor by the agreement of the mortgagor, as
was the case here.

. Cassels, for the appellant.

Moss, Q.C., for the respondent.

2I.

Proudfoot, J.] [Nov.
MCGARVEY V. THE CORPORATION OF THE
TOWN OF STRATHROY.
lzy'ulchz'olz—Appc(z/~-S/zzy of procecdings-—
R.S. 0. c. 38, ss. 26, 27-
Motion for a writ of sequestration on the
ground of non-compliance with an injunction.
Held, that where an injunction is ordered at
the hearing of a cause, and the parties enjoined
give the security required by R. S. O.c 38, s.
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26, pending an appeal to the Court of Appeal,
the proceedings to enforce the injunction are, by
virtue of s. 27 of the said Act, thereupon stayed ;
and a writ of sequestration cannot therefore be
obtained, pending the appeal, on the ground of
non-compliance with the injunction. Dwudas v.
Hamilton and Milton Road Co. 19 Gr. 455, fol-
lowed, and preferred to McLaren v. Caldwell,
29 Gr. 438.

Folingsbee, for the motion.

Catltanach, contra.

Proudfoot, J.]
PARADIS V. CAMPRELL.
Will—Construction—-* Children.”

Hearing on further directions. A testator de-
vised his farm to his wife for life, and at her
decease to be disposed of by his executors in the
following manner, viz:- ~-One-third to his sister
¥, to her heirs and assigns for ever ; one-third
to his sister H., her heirs and assigns forever,
and the remaining third to the lawful children
of his sister P., their heirs and assigns forever,
to be apportioned and divided by his executors
unto them equally, share and share alike. “And
in case cither or both of my sisters aforesaid,
thatis F. or H., is or are dead, or may or do die
previous to my decease, then and in that case
my will and meaning is that each of their por-
tions bequeathed and devised to them respec-
tively, shall be by my executors apportioned and
divided between their and each of their heirs,
share and share alike, that is each sister’s share
to each sister’s children to them their heirs and
assigns for ever.”

The testator’s sister H. predeceased him,
leaving children, who survived the testator, and
having a daughter, who died before her mother,
leaving a son H. H.

IHeld, that H. H. took no share of the devise
to his grandmother H. It was clear the testator
was using the word “children” in a colloquial
and not in atechnical sense as meaning “chil-
dren ;” but the legal construction of the word
“children ” accords with its popular signification,
viz., as designating the immediate offspring.

Walkem, for the plaintiff.

F. Arnoldi, for the adult defendants.

7. S. Plumb, for the infant defendants.

[Nov 22.
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PRACTICE.
Wilson, C. J.]
R MEEK V. SCOBELL.

[Nov- 13-

Drohibition—Division Court—J wrisdiction—
Application of deduction from clairm.

Motion for prohibition to the 18th DiVi'S‘(fn,
Court of the County of York. The plam'“
brought his action in the Division Court, claim”
ing $42.06 debt, and $62 damages, and at the
end of his claim wrote * plaintiff abandon€
$11.39.” o

Held, that it cannot be assumed the plaintith
by his claim, reduced his demand for damage®
so as to bring it within the jurisdiction of the
Division Court, as there are other claims 'ri
respect of which such abandonment may pre
sumably be applied as well as to the deman
for damages.

Prohibition granted with costs

A. C. Galt, for the motion.

E. Meek, contra.

. 16.
Wilson, C. J.] [Nov. 1
DEMOREST v. MIDLAND Ry. CO.

Mandamus— Disobedience to—Attachment—
Officer of corporation.

Where a mandamus was directed to a railw“):
company, commanding the company to pel'.f(’"”t
certain acts, and was served upon the presiden
of the company,

Held, that an attachment
dent of the company is not an available P! .
ceeding for default in performing an actio
which he could not by himself perform.

Where the act commanded could only .ha"e
been done, so far as appeared, by a majority ©
the board of directors of the company, B

Held, that in order to bring them into con
tempt and subject them to attachment, they
should have been served with the mandaﬂlﬂ"'r

Held, that sequestration is not the prop¢
remedy for disobedience to mandams.

Holman, for the plaintiff.

A. H. Marsh, for the defendants.

against the prest”
pro
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Wilson, C. J.]

RE GARLAND V. O
Profitbition— Division Court—Cause of action.

Motion for prohibition to a Division Court
of the County of Carleton. The plaintiff
lived in Ottawa, and the defendant corporation
had its head office at Hamilton. The plaintiff
made a mortgage to tae defendants, and a dis-
pute arising between the plaintiff and the de-
fendants as to the amount of interest to be
paid thereon, the defendants claimed the full
interest according to the mortgage, and desired
the plaintiff to remit it by mail to their office at
Hamilton, which the plaintiff refused to do. The
defendants then began proceedings under the
power of sale contained in their mortgage, and
also an action for the recovery of the land,
whereupon the plaintiff paid the money to his
solicitors in Ottawa, and the latter sent it under
protest to the defendant’s solicitors in Hamil-
ton, who in turn paid it to the defendants in
Hamilton. This action is brought in the Divi-
sion Court in Ottawa for the recovery of the
money so paid under protest.

Held, that when the plaintift made the pay-
ment by reason of the action against him, the
defendants’ former direction to pay by de-
posit of the money in the Ottawa P. O. was
superseded ; and that the payment having been
made by the plaintiff in Hamilton, the whole
cause of action did not therefore arise at Ottawa.

Writ of prohibition granted with costs.

[Nov.17
MNIUM SECURITIES Co.

Mr. Dalton, Q. C.]
PARIS MANUFACTURING C
Interpleader—Sale of goods before application.
The sheriff having seized goods, which were
claimed by a third party, of much greater value
than the amount of plaintiff’s execution, received
from the claimant the amount due on the exe-
cution in cash, and withdrew from the seizure.
Held, that the sheriff did not thereby disen-
title himself to relief by interpleader.
Aylesworth, for the sheriff.
Watson, for the execution creditors.
Fohn R. Kerr, for the claimant.

0. v. WALLS.

e e e
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AND JETSAM.

BOOK REVIEW.

THE LAW AND PRACTICE OF DISCOVERY IN
THE SUPREME COURT OF JUSTICE, with an
Appendix of Forms, Orders, etc. By Clar-
ence John Dleile, of the Inner Temple, Bar-
rister-at-Law. London : Stevens & Haynes.

We have received the above wotk, and after
examination, are inclined to agree with the

Jearned author in his opiniun expressed in the

preface, that there is nothing in that “other

work upon the same subject ” which has recently
appeared, to render his own unnecessary. We
presume by the “other work” is meant the
second edition of “Hare on Discovery.” “ Hare
on Discovery” appears to us to deal with what
may be termed the Practice relating to Discov-
ery, at a somewhat disproportionate length as
compared with his treatment of the Law of
Discovery. In Mr. Peile’s work -on the other
hand, the Law of Discovery is dealt with very
fully, and appears to be presented ina very lucid
and readable shape. We therefore welcome'the
work as likely to be more useful than “ Hare”
in this country, where, though the Law of Dis-
covery is the same, the machinery for obtaining
Discovery is somewhat different and of a sim-

pler kind.

AND JETSAM.

FLOTSAM

A legal gentleman met a brother lawyer on
Court street one day last week, and the following
convétsation took place % Well, judge, how is
business ?? “Dull, dull ; I am living on faith
and hope.” “ Very good ; but I have got past
you, for I am living on charity. > —Central Law
Fournal. . Lo

The lot of the Russian counsel is not a happy
one, if the Pefersburger Herald is really correct
in a report of a case——for the truth of which it
specially pledges its credit. It appears thata
Russian peasant in a southern village was ac-
cused of theft, and keeping himself out of the
way, sent an advocate to gonduct his' case—ia
proceeding peculiar to Russia. The magistrate
heard the pleading, found the absent culprit
guilty, and sentenced him to a flogging. On
hearing that the criminal was non est inventux,

| he decreed that the advocate should receive the
| flogging,

observing that the man who had the
audacity to defend a rascal deserved to smart.
The flogging was, we are told, actually inflicted.
and the above named _journal vouches for the
absolute reality of the whole story.-- Pump Court,
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Law Society of Upper Canada.

OSGOODE HALL.

TRINITY TERM, 1883.

During this term the following gentlemen were

SocIEety.

RULES
As to Books and Subjects for Examination-

PRIMARY EXAMINATIONS FOR STUDENT™
AND ARTICLED CLERKS.

A Graduate in the Faculty of Arts in any University
in Her Majesty’s Dominions, empowered to grant suC
Degrees, shall e entitled to admission upon g"’“:;'
six weeks’ notice in accordance with the existing l'“le".
and paying the prescribed fees, and presenting to ‘;:}g
vocation his Diploma, or a proper certificate © fo.r
having received his Degree. All other candidates 1
admission as Articled Clarks or Students-at-law Sha('
give six weeks' notice, pay the prescribed fees, 20¢

ass a satisfactory examination in the following st
jects

Articled Clerks.

Arithmetic.

suclid, Bb. I, IL, and IIL
entered on the books of the Society as students-at-law, From (Luchd, ¥b L

namely :——

1883 | English Grammar and Composition.

b . 1.
lich Hist een Anne to George 1I
Graduates—John Murray Clarke, Robert Urquhart | | égs_ E{Z%lém G 5)5‘31]8}?1‘1. America and Europe
Macpherson, George Somerville Wilgress, George Elements of Book-keeping.

IHenry Kilmer, Robert Charles Donald, Arthur Free-

man Lobb, John Joseph Walsh, Francis Edmund
O'Flynn, John Hampden Burnham, William Smith

In 1883, 1884, and 1885, Articled Clerks Wil

ined i ions of Ovid or Virgil at thelf
Ormiston, Lyman Lee, John Samuel Campbell, Alfred lo)et?;gmvlvn}ﬁ(ll:na:: eal;))}())‘x;:;‘(;r:d for Students-atglaw in the
David Creasor, Henry Smith Osler, Charles Perley v?mc ear
Smith, Herbert Hartley Dewart, Duncan Ontario | M€ Year
Cameron, Wellington Bartley Willoughby, Alexander Students-at-Laz.

Lillie Smith, William Chambers, Edward Cornelius

CrLASSICS.
Stanbury 1luycke, William Hope Dean, Allan . .
McNabb l)cnovan,, Alexander Frascr, William Ernest Xenophon, Anabasis, B. IL.

Thompson, Alfred Buell Cameron,

Homer, Iliad, B. VI.

Matriculants—Alexander James Boyd, John Wm. | ;883 Cesar, Bellum Britannicum.

Mealy. Robert Sullivan Moss, Arnold Morphy, Thos.

Cicero, Pro Archia.

R. Ferguson, Robert James McLaughlin, William Virgil, Aineid, B. V., vv. 1-361.

Henry Campbell, Malcolm Wrighr,
Junior Class—\Ventworth Green, Frank Langster,

Daniel Frederick McMartin, Frank Reid, Jonathan

LOvid, Heroides, Epistles, V. XIIL
Cicero, Cato Major.
Virgil, Aneid, B. V., vvi 1-361.

Porter, William Woodburn Osborne, George Frederick 1884. ‘s[ Ovid, Fasti, B. L., vv. 1-300.

Bradticld, Charles Downing Fripp, Robert Franklyn LXenophon! Anabasis, B. II.
Lyle, William Charles Fitzgerald, William Edward Homer, Iliad, B. IV.
Fitzgerald, John Wesly Blair, Alexander Duncan Xenophon, Anabasis, B. V.
Dickson, William George Munroe, Edward Henderson Homer, Iliad, B. IV.

Ridley,  Alexander Purdom, George Chesly Hart, | 1885. 1 Cicero, Cato Major.

William Henry Lake, Robert Ruddy.
The following gentlemen were called to the Dar,
namely :—Messrs. Hugh Archibald McLean, William

Virgil, Aineid, B. L., vv. 1-304.
Ovid, Fasti, B. 1., vv, 1-300.

John Martin, Harry Thorpe Canniff, Henry Carleton Paper on Latin Grammar, on which special stré”

Monk, David Haskett Tennent, Robert Peel Echlin,
Charles Henderson, Alexander John Snow, Robert

Taylor, Frank Howard King, William Armstrong

will be laid.
Translation from English into Latin Prose.

Stratton, Robert Kinross Cowan, Thomas Parker, MATHEMATICS. :

Daniel K. Cunningham, David Mills.

On-and after Monday, October 15t, lectures will be

delivered in the Law Schoolas follows: —Senior class.

Mondays and Tucsdays. Junior class, Thursdays and
Fridays of each week, at'8.45 a.m. -

Special Notice. —No candidate for call or certificate

of fitness who shall have omitted to leave his petitions

and all'his papers with the secretary complete on or

before the thixd * Saturday preceding’ the ‘term, as by

‘rules required, shall' be ‘called or admitted, except

after report upon a petition by him presented, praying

-special relief on special grounds;

Arithmetic ; Algebra, to end of Quadratic Equ#
tions ; Euclid,l Bb. L., IL. & III.

ENGLISH,

A paper on English Grammar.
Composition.
Critical Analysis of a selected Poem :—

1883—Marmion, with special reference to Cantv
V. and VL. -

1884—Elegy in a Country Churchyard.
The Traveller.




