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VOLUME I,

Re G. A, STANBRO. .

Ex/ratﬁ?rbn:—ﬁaém.r Cat;)u:.—-Fargery.—ijia‘al knowledge
of Orders-in-Councsl (a.)

Prisoner was Ehnrged with committing forgery in the State of Minnesota.

‘

Held, 1, Upon t}le evidence, that a 2rima facie case had been made out,
2. Judicial notice must be taken of Orq@rs-in-Council bound up with
the Dominion Statutes, in pursuance of 38 Vic.c. 1.
N. F, Hogel and Ghent Davis for Stanbro,
S. Blanchard, Q.C., and J- S. Ewart, Q.C., coniva. ;
- [2nd -Detmder, 7884.] :
Dusuc, J.—The first ground. on which the diséharge of the:  *
prisoner is moved, is that the evidence did not establish any
crime under the Extradition Act. In support of that ground,
- thé counsel for the prisoner referred to the evidence of the pro-
fessional witness who stated that, under the laws of Minnesota,
if a man obtains money by false representations, without signing
thiflg, he commits the offence of obtaining money under
f bé:p:epegces- and if he goes back and signs a receipt for said
money previous,l} obtained, but gets nothing more, it would only
be evidence to sustain the first offence. But it is not a parallel
case to this ope. Here, the evidence shews that the prisoner
already had the' money lawfully in his possession, and when' he
signed the name of ¢ Hulgeson'’ to the receipt for the purpose
of appropriating the money, he then committed the crime com-~
Plained of, and that crime is forgery. :
The learned Chief Justice, sitting as a judge under the Extra-
dition Act, having so found, we think that his finding should
be maintained, and that the objection is not sustainable;

(a) See article in 2 Man, Law Journal, p. 1,
YOL.II. M. L g




MANITOBA LAW REPORTS.

The second objection raised is, that the proceedings were
taken under the Extradition Act of 1877, and it is not shewn
that that Act is in force in Canada. Section 5 of the Act pro-
vides that, as regards its application to any foreign state, it shall
come into force by an.Imperial Order-in-Council suspending the
operation in Canada of the Imperial Act of 1870, concerning

“the extradition of criminals; said Order-in-Council to be pub--
“ lished in the Canada Gazette.

The counsel for the prisoner contends that the passing of said
Order-in-Council, and its publication in the Canada Gasette,
should have been proven by the production of the: Gasetfe; and
no such evidence was adduced.

In fact, the Order-in-Council was passed on the 28th day of
December, 1882, and it is found published in the first volume of
the Dominion Statutes of 1883.

But the contention of the counsel for the prisoner is. that, it
not having been proven before the extradition judge, the Court
cannot take judicial notice of it.

It is true that the return, under. the writ of certiorari, does
not shew that said Order-in-Council was proved to have been
passed ; it is, however, admitted by the counsel for the prisoner

" that it was mentioned to the extradition judge at the examina-
tion, and the volume of the Statutes of 1883, in which it was
published, was sent for and brought into court ; but it is claimed
that it should have been put in as part of the evidence.

The real question is, whether the Court can take judicial no-
tice of said Order-in-Council, and of its publication in the

Statutes of 1883. ‘

By Domj[lion Statute 38 Vic. c. 1, 8. 1, it is provided that
the Orders-in-Council and proclamations, or other documents,
and such Acts of the Parliament of the United Kingdom, as the
Governor in Council may deem of a public and general nature
or interest in Canada, and may direct to be inserted in the first
volume of the Statutes, published in any session of Parliament,
shall be printed in said volume.

So, Orders-in-Council may be published in two ways: in the
Canada Gasgette, and in the volume of the Statutes; and it
seems that those more particularly of a pubJic and general nature

or interest in Canada, shall be printed in the said volume. And °

as they are so published in the same volume as the Statutes, for
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the information of the public in general, are the judges alone
Prevented from judicially taking notice of them? I do not
think so.

It was held, in Regina v. Bennett, 1 Ont. R, 445, that the
Court should not take judicial notice of Orders-in-Council, or of
their publication in the Cznada Gazette, without the production

of ‘the Gazette. But it/was a case under the Scott Act, a very
different one from the present case. The second part of the Act

sWas to come in operation, after the provisions of the first part
had<hen found to have been complied with, and after the pub-
lication in the Canada Gasette of the Order-in-Council -declar-
ing said Act'to be in force in the county or city in which it had
been adopted.

The provisions of said Act so referred to in the Order-in-
Council were to affect, and be in operation in, only ofe of the
two hundred and more counties or cities of the Dominion, after
the requirements of the first part of the Act had been complied
with. . Under such circumstances it is easy to understand why
it would be nhecessary to establish before the magistrate sitting
under the Scott Act, that' the Act was in force in the particular
county or city where the proceedings were taken. The Order-
in-Council in such case would be published in the Gasette; but
it not being deemed of a public and ' general nature, it would
not be printed in the volume of the Statutes,

But the Extradition Act affects, and its provision.s]apply to,
the whole of the Dominion of Canada; its coming into opera-
tion is declared by Imperial Order-in-Council, and said Order-
in-Council, for the information of the public, is printed with
the Statutes of Canada, in the volume containing the same, It
is promulgated and made public along with the Statutes, in the

* Same authentic manner, under the same authority of Parliament,

One cannot see any reason why it should not be competent for
a judge to take the same judicial notice thereof, ;

The commitment of the prisoner,
as extradition judge, is maintained,

by the Chief Justice acting
’Y‘\\\

SmtH, J.—This case has been S0 much discussed that the
facts are well known, The evidence brought forward on this
application is substantially the same as that produced last Term.
The learned Chief Justice, who committed the prisoner for extra-
dition, delivered a judgment reviewing the facts, and from the
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evidence now read I have arrived at the same conclusion as that
come to by the Chief Justice.

Two points were raised in behalf of the prisoner by his coun-
sel. First, that ‘the evidence of Randolph Augustus William-
son, the professional witness called to prove the law of Minne-

sota, does not establish that the acts of which the prisoner was ‘

guilty amount to the crime of forgery. I think it does. The
only point on which the witness hesitates is whether, in case the
prisoner had embezzletl the money and afterwards signed Hulge-

son’s name—that signing would be forgery.  Such 2 case, how- .

ever, is not that shewn on the evidence.

There is no proof of any appropriation by the prisoner before
he signed the receipt. The money was lawfully in his custody,
and the first act of appropriation was his ﬂgnature to that
receipt. He could have taken the money without signing that
document. It would then have been embezzlement. But he
chose to sign it, and thus appropriated it by forgery. . It seems
a very clear case of the latter crime.

The second ground taken was, that there is no evidence of the
Order-in-Council bringing the Extradition Act of 1877 into
operation, and that, as it does not mention any date on which it
should take effect, 1ts publlcatlon in the Canada Gasette should
have been proved.

There is nothing before the Court to shew that any proof of
these matters was tendered to the learned Chief Justice; and un-
less the Court can take judicial notice of the Order-in-Council
printed by the Queen'’s Printer, and included in the first volume

of the Dominion Statutes, 46 Vic., commencing on page 26, the

prisoner must be discharged.

Up to the year 1875 the necessity of proving Orders-in-Coun
cil undoubtedly continued, but in that year the Statute 38 Vic.,
c. 1, was passed, and this seems ta have placed these Orders-in-
Council on a different footing. By section 1 the 10th and r1th
sections of the, Interpretation Act are repealed, and new sections
substituted. The new section 10 contains these words: ¢ The
Acts of the Parliament.of Canada passed in the present or any
future session thereof, shall be printed in two ‘separate volumes,
the first of which shall contain such of the said Acts, and such
Orders-in-Council and proclamations or other dgcuments, and
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such. Acts of the Parliament of the United Kingdom as' the
Governor in Council may deem to be of a public and general
nature and interest in Canada, and may direct to be inserted in
the said volume.” It is to be observed that the * Acts of Par-
liament'’ are to be printed in two separate volumes, the first of
which shall contain such Acts, such Orders-in-Council, and such
Imperial Acts as the Governor may direct. For the purposes of
the Interpretation Act, we think all matters printed in the first
volume are placed on the same footing, and may be judicially
noticed. It may further .be noticed that all are placed on the
same footing in the matter of selection. The Governor is em-
powered to direct such only of each class to be printed as.he
““may deem to be of a public and general nature and interest in
Canada.” There is no obligation to include any public general
Act.. It is entirely a question of discretion witht the Governor,
and that discretion extends equally to all the documents men-
‘tioned. Then for what reason are they published? Because
they are deemed to be of 3 public and general nature and inter-
est in Canada. Every one, then, is invited to read them, to,
trust in them, and to act upon them. It would seem singular if
the judges alone were officially unable to notice them.  Further,
the prisoner’s counsel does not seem to contend that it would
require any further evidence than the production of a copy of
the Order, Purporting to be printed by the Queen’s Printer, to
the extradition judge who hears the evidence. To this argu-
ment I would certainly give effect, if I did not feel the Court
can judicially notice the Order, But I confess I am glad to
escape from the necessity of deciding that a judge can read and
act on what is handed to him by another, though he could not
read oract on it if of his own mere motion he picked up the book,

It may be said, however, that the publication in the Canada
Gasette must still be proved, in order to shew the Order-in-
Council is in force, [ think not. I must presume everything
was done to make it perfect before it was allowed to appear in
the Statutes. The maxim OMnia prasumuntur rite esse acta, ap-
Plies<o criminal as freely as to civil cases, sometimes being used
almost harshly against the prisoner, as in Reg. v. Cresswell,
L. R. 1 Q. B. Diy. 446. :

The prisoner's commitment by the learned Chief Justice is
sustained. f

.
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TavLor, J.—I concur in the judgments delivered by my
learned brothers. The evidence produced shews the offence
with which the prisoner is charged to be forgery, and one within
the terms of the Extradition Treaty with the United States. I
cannot, from reading the 38 Vic. c. 1, which amends the Inter-
pretation Act, come to any other conclusion than that by it
Orders-in-Council, published with the Statutes, are placed upon
the same footing as Acts of Parliament, and must be taken
judicial notice of by the courts. The Order-in-Council of 28th
December, 1882, which suspended the operation in Canada of
the Imperial Extradition Act, 1870, and thereby brought into
force the Canadian Extradition Act, 1877, was published along
with the public Statutes, and should be taken judicial notice of.

« In my jud’grfiéht the prisoner should be remanded to custody,
to await any reguisition which may be made.for his surrender to
the United Statd§ authorities.

(IN THE CoUNTY COURT OF THE COUNTY OF SELKIRK.)

MCcFIE v. CANADIAN PACIFIC RAILWAY CO.
Fencing railway.—Accident—Liability of Company.

Action for the value of an ox, killed by defendants’ locomotive. The
animal was on the prairie close to the track, The engineer reversed the
engine and whistled, but, béfore the train could be stopp\ed, the animal having
got on the track, was run over and killed,

Held, 1. That the evidence did not disclose such negligence as would entitle
the plaintiff to recover. g

2. That where the land adjoining the railway is unoccupied, the com-
pany is not bound to erect fences at that part of ‘their line.

Dayid Glass for plaintiff.
Aikins, Culver & Hamilton (W. Bearisto) for defendants.
[z2th November, 1884.]

ARDAGH, Co. J.—I reserved judgment in this case to consider
certain points, which the plaintiff’s counsel seemed to think had
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an important bearing on his client’s right to recover.” One was,
the question of fencing or maintaining a fence after it had once
been in existence ; and another, how far a trail crossing a rail-
way should be held to be a highway requiring’ protection, or a

 slackening of speed, when it was being approached.-

I do not now think that, under the evidence given at the
trial, the defendants can be held to have been under any obli-
gation to fence their line, or maintain the old fence at the place
where it is supposed that the plaintiff’s ox got upon their land,
either as against an adjoining owner or the public generally,
including the plaintiff, I cannot see either how any question
as to the. trail mentioned in the evidence being properly a high-
way, liable to he guarded or otherwise, can affect the result of
this suit, inasmuch as the animal killed by the locometive was
ot upon the trail at the time of the accident, and ‘was not
proved even to have got upon the track at the crossing. It did
oceur. to. me that th§ existence of a fence along a certain por-
tion of. the:railway, e cially coupled with proof of its having
been. maintained by the company, would be presumptive evid-
ence that it had been placed there under a statutory obligation
and I am inclined to think that it should be so held ; but, in the
present case, it was not shewn that there was ever any englosure
of land adjoining the railway where the ferice is alléged to have
been, and I think it appears from the evidence that. there has
been no fence there for a couple ‘of years, ]

Dom. Stat., 46 Vie. ¢. 24, 5. 9, provides that “ Within three
months from the passing of this Act (May 25th, '1883), ih the
case of a railway already constructed on any section or Jot of
land, any part of which is occupied * * x fences sHall be
erected and maintained over such section or lot of land, ogi each
side of the railway, of the height and strength of an ordinary
division fence, with openings or gates or bars. or sliding or
hurdle gates, with Proper fastenings therein, at faym'crosdings
of the railway, and also cattle guards at all highway cros[;gs,
suitable and sufficient to prevent cattle and animals from getting
on. the railway." ‘ :

This enactment does away, in the present case at least, with
any implication which could arise in respect to a fence, as such
had not been in existence since-May, 1883; and.even'in the case.
of-a fence. in, existenge subsequent to. that date, between, the
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railway and unoccupied or open land, I am not prepared to say "

that the company could not:remove or neglect to repair it, with-
out increasing the present extent of their liability. The Act
seems to make a new departure for thescompany as regards time,
but it imposes upon them (where the road had been already con-
structed) the duty of'making .and maintaining a fence where
any part of the adjoining land was occupied, without being
required by the occupant to do so.

It was, I believe, contended that the company was bound to
fence its whole line within three months ‘after construction, or
otherwise that the words ‘ any patt.of which is occupied’’ do
not necessarily apply to the whole section. I think, however,
that the words ¢ fences shall be erected and maintained over
such section or lot of,land dm each side of the railway’’ have
reference to land any part of which is occupied, in every
instance.  Subsection 2, however, would seem to settle this
point, as it restrains the liability for damage to ‘ the occupant
»f the land in respect of which such fences, etc., have not been
made."”’ o

The plaintiff’s counsel referred to the case of Philips v.

C. P. R.,1t M. L.J. 110, tried in this court, as being a decision
bearing in favor of his contention that the defendants were
bound to protect the highway crossing ; but the point in Philips’
case turned chiefly upon the meaning of the word ‘‘ person,’’
in section 79 of the Consolidated Railway Act. Philips was held
entitled to recover because there was a person in charge of his,
cattle, and they had a right to be on the highway as against the
defendants.  Philips being within his rights as against the rail-
way company, could take advantage of the fact that the latter
had neglected to keep their cattle guards free from snow ; but,
in the present case, the plaintiff’s ox was not in charge of any
one, and even if the trail was held to be a highway within the

meaning of thg Agy there was no contributory negligence on

the part of the ‘efendants, because not being bound to fence
at that particular place, they could not be held bound to have
cattle guards, which, without the fence, would be entirely use-
less to prevent cattle getting on the line.

Defendants’ counsel cites a number of well known decisions

in the Ontario courts in reference to the question of fencing, all
of which, so far as I rememben, or have been able to look at
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them in connection with the present uit, go to show that a rail-
way company was only bound to fence as against the owner of
adjoining land. In Me/ntosh v. G. T. R. Co.,30U.C.Q.B.,
6or, it was held that defendants were not bound to fence as
against the ‘plaintiff who had been accustomed to pasture his
cattle for thirty or forty years on land of the Canada Company,
through which the railway ran.,

In ‘Dolrey v. Ontario, Simcoe and Huron Railway, 11
U. C. Q. B. 600, plaintiff’s cow, trespassing on A.’s close,
strayed. upon the railway adjoining, through a%defect in. the
fence whicl® as against A., the defendants were bbund to make
aid maintain ; the plaintiff was held not entitled to recover.

The case of Wilson v. The Northern Railway of Canada,
28 U. C. Q. B. 274, is one of much interest in connection with
this question. It was tried before Judge Gowan, of Simcoe,
with- a'jury. The learned judge of the county court withdrew
certgin of the issues from the consideration of the jury. His
decisioh.was appealed from, but was sustained by the court
above, which held with him that the plaintiff must be owner of
the land, or in occupation by license of the owner, to be en-
abled to recoveér damages by the omission to fence.

“I_t seems to me, that the only question on which.the plaintiff
could properly have raised an issue in the present suit, is that of

- gross negligence on the.part of the defendants in the manner of
. driving their éngine. ;

In Gillis 'v: G. W. R. Co., 12 U. C. Q. B. ‘427, it was
shewn that the animal killed was not lawfully where she was at

‘the time of the accident, and held that as.no negligence, in the

manngr of using the railway track, had been charged upon the
defendants, the action had to fail, -

In the case before me such negligence is charged, or, as there
are no pleadings, must be assumed as being charged ; and the
evidence in support of it is, that on that part of the line where
the ox was killed a person could see along the track, about 1%
miles in the direction in which the train was moving, when the

" accident happened. ‘That the engine-driver, who is himself the

defendants’ witness, saw the ox in question some distance ahead
at the side of the track, whereupon he shut off steam, whistled,
and slowed the engine to about thrce or four miles an hour, in-
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tending to pass the animal which was about thirty feet from -the
rails, When the engine was about two car lengths. frot the ox
it started to cross the track, when the engine was at once
reversed, the cylinder cocks opened, and a whistle given for
“ down brakes.” ‘The ox had got nearly across whens it was
struck by the engine and killed,

The witness also stated that he had made every effort t6 stop
the train and avoid the accident ; that he thought there wis no
occasion in the first instance tQ stop thé train ; that the brakes-
men had got out, but did n think it necessary t& lose time in
driving the animal further away, as the practice generally was to
try and crawl by in such cases. Previous to seeing the anithal
the rate of speed had been about twelve miles an hour.

It is true that a plaintifi’s own negligence which contributéd
to the injury, does not defeat his right of action, if the defeit:
dants might or could, by exercise of ordinary care, have avoided
. 1 1
1t, >

The absence of ordinary care would, no doubt, be considered
culpable negligence. ‘‘If the éattle were not lawfully there,

the. plaintiff must' prove such negligence as will nevertheless
make the defendants'liable,"” 'is the language used in‘a work on
negligence, in reference to a state of facts such as we have in
the:present instance. The plaintifi’s counsel cites the' case of
Renaud v. G. W. R. Co., 12 U.C. Q. B. 409, but there the
declaration is, that the defendants drove their train at such a rate
of speed, and with such gross negligence, that the engine struck
and killed two of the plaintif®’s cows then lawfully being and
passing upon said highway. It was shewn that the cattle were
killed on & highway by a train going at full speed, and defen-
dants were held liable on account of grossnegligence.

In the case of Auger v, Ontario, Simcoe and Huron Raslway,
16 U.C. Q. B. 94, it appeared that the train was stopped  in
order to get the horses off the track, and the steam whistle
sounded, but the animals ran ahead along the track for a quarter
of a mile, when they were run over and killed. = The plaintiff,
however, did. not charge this as negligence, although it may be
fairly inferred that he would have done so, had he believed he
could have succeeded in establishing that it was such negligence
as would éntitle him to g verdict, ‘ ;
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I cannot gee that'the evidence in the present case discloses

uch negligence on- the part of the driver or conductor of ‘the

in, as would entitle the plaintiff to recover, and, in my
{on, he must be non-suited with costs.

The|defendants have filed a set-off, claiming damages for their
locomotive hgving been thrown off the track ; but, as they offered
no evidence upon it, I presume that they did net intend to press
the claim, and, I may add that, had they done so, T should not
have felt disposed, under the ' circumstances, to consider it
favorably. v g

N

WHITHAM 2. COOPER.

Fraudulent prefzrm'c‘e.-—judgmmt obtained by consent.—Injunc-
#ion 10 Stay proceedings at law.

The defendant N, being indebted to the defend C. and S. 4§
menced an action «gainst him to recover the amount due. An ag 5
service was given, app entercd, declaration and pleas filed, F‘
strike out the pleas obtained, judgment signed and execution issuedis
same day, Plaintiffs had also obtained judgment and execution |
and now filed their bill to set aside the judgment and execution obtain
defendants C. and S. :

On an application to continue an interim injunction to restrain P
upon the judgment of the defendants C. and S,

Held, That the injunction should be inued till the h
J- B. McArthur, Q.C., for the plaintiff.

W. R. Mulock and E. H. Morphy for defendants Cooperand
Smith,

[2¢4th February, 1884.)

TAYLOR, J.—On the best consideration which I have been
able to give this case in the short time at my disposal, I am of
opinion that the injunction should be continued.

&
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It is true there may be some difficulty about the position of of dec
the plaintiffs, they having themselves recovered judgment against, expres:
Nixon upon a consent signed' by his attorney to withdraw pleas : by Wi
filed and allow final judgment to be signed. But this judgment The
they are willing to abandon. A ‘plaintiff may, as I understand High
the practice, waive judgment which he has obtained in an irreg- R. 623
ular or improper manner. brough

statems

The bill here is filed on behalf of the plaintiffs and all other
wheret

creditors of Nixon, and if relief is obtained it will enure to the
benefit of all the creditors. : The
" the on
J. A,
stated f
had he
aside
Camer
! curring
The first case, Young v, Christie; 7 Gr. 312, was a case in judgme
which a debtor, sued by two persons, defended one suit, and in litpited
the other allowed judgment to go by defawtt. McKenna v. Smith, onem,”’
10 Gr. 40, was another/case in which exactly the same thing to the i
happened. In Zabattv. Bixel, 28 Gr. 593, the debtor defen- the Act
dant defended one suit, and only entered an appearance in the had the
i ht against him by his son, which enabled the latter to a debto
Blier judgment. In Heaman v. Seale, 29 Gr. 278, the judgme
ered an appearance and filed pleas in the suit first be- " by due
t him. To the second action he entered an appearance defenda
and’ pleas, but on the same day that the latter were filed he words o
signed a relicta verificatione, after which the plaintiff signed judg- ; the ver,
ment and issued execution. Proudfoot, V.C., held that the judg- The i
¥ ‘ ‘ i . J
ment did not offend against the Statute, saying a relicta verifica- it
tione is neither a confession, nor a cognovit, nor a warrant of steps to
attorney, and is therefore not prohibited by the Statute. v. Smit

Davis v. Wickson, 1 Ont. R. 369, was a case in which an deavors
order was obtained in chambers on consent, striking out the de- ‘ lar cred
% fence and giving leave to enter up judgment. Although in that it leaves
case Chancellor Boyd says, that he does not think that the plain- his part
tiff could have successfully attacked the judgment recovered by estate fi
Wickson against Foster, yet that is a mere obita dictusm of the The #
learned judge, for he had previously said that, for the purpose

The cases decided in Ontario, under the corresponding Statute
there as to fraudulent preferences, are strongly relied on by the
defendants, and certainly go a long way towards support-
ing their position. Yet these cases do not, so far as I have been
able to examine them, go quite so far as it seems to be supposed
they do. :

serves f

R IS B e




ion of
gainst
v pleas
gment
rstand

irreg-

 other
to the

tatute
)y the
pport-
- been
posed

1se in
nd in
Smith,
thing
lefen-
n the
ter to
, the
st be-
rance
ed he
judg-
judg-
ifica-

it of

h an
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of deciding the question before him, *¢ it became unnecessary to '
express any opinion upon the validity of the judgment recovered
by Wickson against Foster.”’

The question came before the Queen’s Bench Division of the
High Court of Justice in Ontario, in Zurner v. Lucas, 1 Ont.
R. 623. In that case the debtor’s solicitor in one of two suits
brought against him, gave a consent to an order striking out the
statement of defence, and giving leave to sign final judgment
whereby priority was gained over another.

The question came up first-on an interpleader issue in which
the one who so obtained judgment was defendant. Burton,
J. A., before whom it was tried, gave judgment in his favor, but
stated that he would have given judgment in favor of the plaintiff
had he not felt bound by authority. In Term on a motion to set
aside the judgment, Chief Justice Hagarty and Mr. Justice
Cameron gave no judgments, contenting themselves with con-
curring in the judgment of Mr. Justice Armour. The latter gave
judgmentdischarging the rule s, becatise the authorities had
lihited the words *“ confession of judgment,”’ “cognovit acti-
onem,” and ““warrant of attorney to confess judgment,”’ strictly
to the instruments known as such at the time of  the passing of
the Act. He, however, expressed a most decided opinion that,
had the matter been res integra, he would have held that where
a debtor had actively interfered to enable a creditor to recover a
judgment against him soonét than he would have recovered it

" by due course of -law and without. such interference, such

defendant was giving a confession of judgment within the very
words of the Act, and certainly within its spirit; and was doing
the very mischief aimed at by the Act.

The judges who decided the earlier cases never contemplated
or intended to deal with cases in which the debtor took active
steps to enable the creditor to recover judgment. In McKenna
v. Smith, Chancellor Vankoughnet said, ‘¢ While the Act en-
deavors to prevent the debtor himself, from helping a particu-
lar creditor by any act of his own, to a portion of his property,
it leaves it open to any such creditor, by active proceedings on
his part, the debtor being passive, to sweep away the whole
estate from all the other creditors.

The whole question is one which, in my opinion, well de-
serves further consideration, especially when, as here, we are
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untrammelled by authorities binding upon us, however much
we may be inclined to respect them. I am the more prepared

to continue the injunction for the purpose of having the ques- °

tion further considered, in that the evidence leaves on my mind
the strong impression, that the defendants’ judgment. was not
only procured by the active co-operation of the debtor, but that
it was at first, at all events, intended to be the means of pro-

tecting him against his creditors, and enabling him to continue
his business.

The injunction should therefore be continuéd.

RE BRANDON BRIDGE.

Mandamus to purchase bridge.—Bridge company.—Local charter.
—Navigable river. —Jurisdiction of Legislative, Assembly.

By an Act of the Legislature of Manitoba, 45 Vic. c. 41, the Brandon
Bridge Company was incorporated and empowered to build a bridge across
the Assiniboine River; and, by another Act, 45 Vic. c, 35, incorporating the
City of Brandon, power was givento the Mayor and Council to purchase any
bridge built, or being built, within the city. :

On an application by an adjoining land owner for a mandamus to compel
the city to purchase the bridge,

Held, 1. The Act authorizing the buildin,

g of the bridge was wu/tra vires of the
Local Legislature,

2. That the title of the Bridge Company was not such as‘ would be
forced upon an unwilling purchaser,
4. C. Killam, Q.C., and 4. Haggart for applicant Ross.
H. M. Howell and /. S. Ewart for the City of Brandon.

[ 325t October, 1884.]

WALLBRIDGE, C. J., delivered the judgment of theéourt (a):
James A. Ross applied for a rule nist, calling on the City of

" () Wallbridge, C. ., Dubuc, Smith, 1
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Brandon to shew cause why a mandamus should not issue, com-
manding them to obtain possession, “by purchase or other-
wise,"" of the bridge situate on Eighteenth Street, in the said city.
In Michaelmas Term, 1884, this rtle was argued, when affidavits
were filed shewing the faéts upon which the mover relied, and
on the part of the city, affidavits in answer.

The Statute of Manitoba 45 Vic. c. 40, recites that, under the
Manitoba Joint Stock Company’s Act, a corporation was con-
stituted on the 24th February, 1882, called the ¢ Brandon
Bridge Company,” for constructing and operatinga bridge across
the Assiniboine River, and in and by which the charter was con-
firmed and amended. By this Act. the company: are empowered
to make and sink piers, abutments, blocks, and erections on the
edge orbanks of the Assiniboine River as might be necessary for
the construction. of a bridge, ‘build approaches thereto, and
levy tolls, - Fhat this bridge should be commenced within a
year and complesed; within. two years from the passage of the
Act. This.Act was passed on 3oth May, 1882,

Under the authority of this charter and of the Act confirm-
ing and amending it, the bridge company built a bridge on
Eighteenth Street, in the Gity of Brandon, across the River
Assiniboine, or rather at the time of the passing of the Act the
bridge was in course of construction, and was completed by the
company during the summer or ‘autumn of the same Yyear,

The Act ot the Legislature of the Province of Manitoba,
ufider which this rule is moved for, is the Act incorporating
the City of Brandon, 45 Vic. c. 35. By section 159. of. this
Act it is enacted ¢ that the Mayor and Corporation of the City
of Brandon shall have power and authority to enter into a con-
tract with the proprietor or proprietors, of any bridge built, or
being built, within the said city, for the. purchase of the same
upon such terms as may be agreed upon, and the said proprigtor
or proprietors shall be and are hereby empowered and authorized
to enter into a contract with the Mayor and Coungi] for the sale
of any such bridge to the city; and the Mayor and Council of
the said City of Brandon shall obtain possession of sajd bridge,
by purchase or otherwise, with all reasonable dispatch, and the
said bridge shalk be: free forgall traffic of whatsoever nature and
kind, and shall be forevermaintained and kept in proper repait,”
Under this: Statute, and 'particularly under the latter part of the
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clause, *“the City of Brandon shall obtain possession of said
bridge, by purchase or otherwise, with all reasonable dispatch,’’
it is contended that the city should be ordered to obtain such pos-

session either by purchase or expropriation. This bridge appears

to have been in course of construction when the Act incorpor-
ating the city was-passed, and was not finished until the summer
or autumn following. It is sworn that the River Assiniboine is
a navigable river, far above the place at which this bridge is
built, for steamers, and the manner in which the bridge has been
built confirms that idea. It is described as a draw bridge.

The approaches to the. bridge are sworn to as having been

built on an allowance for road, and the bridge itself spans the
river with each end resting on this allpwance for road. Itis
difficult to see what the bridge company really have to sell. It
does not appear that the company have ever acquired the right
to this public highway, at least it is not sworn to, nor is it even
proved that the bridge company desire or are willing to sell the
bridge to the city. It is true that Mr. Ross, a land owner on the
north side of the river, has requested the city to obtain possession
of this bridge, but he does not assume in that letter to state that
he acts on behalf of the bridge corporation. Without at present
discussing the question whether thishgection 159, taken as a
whole, is imperative or not, the Court are of opinion that ‘the
Legislative Assembly of the (Province, in* authorizing the con-
struction of a bridge over nav1ga e river, exceeded their
powers as a legislature. By s 91 of the British North
America Act it is declared that the exclusive authority of the
Parliament of Canada extends to matters coming within the
classes of subjects next hereinafter mentioned. Under this head
sub-section ro, are set down navigation and shipping. If this
bridge should be found to be an obstruction’}to navigation or
shipping, as it manifestly is,i\:ss authorized by the Dominion
Legislature, or:at least by charter under the Domlmon Govern-
ment, this bridge company have, without lawful authority,
erected a bridge across a navigable river, and are themselves
now unlawfully impeding the free use of the Assiniboine River
“by this bridge.

The bridge company do not appear ever to have acquired the
title to any land, or to the road allowancé upon which the ap-
proaches have been made, or in fact to be the owners of any-
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thing except the bridge itself. ‘The utmost they can claim
under the 1st section of their Act of the Legislature of Manitoba,
is to be excused as trespassers there. - The City of Brandon
are unwilling purchasers, and the title of the bridge company is
not such as a court of equity would compel an unwilling pur-
chaser to accept.  Besides this, whilst the city is directed in the
159th section of their Act to obtain possession of the bridge,
there is no clause compulsory upon the “bridge company to sell *
it. The clause relating to expropriation is clearly not impera-
tive. From the evidence it appears that the bridge was only in
course of construction when the city charter was passed, and
was not finished until the next summer or autumn. Was the
bridge company authorized to build a bridge as expensive, or to
erect one as unsuited as they chose, or was the city to buy a
bridge in course of construction only in so far as it had then
been constructed. It is to buy a bridge completed that the mana-
damus is now asked to go. In my opinion the city .could not
be asked to pay for a bridge built after the Act passed, and, at
furthest, could not be compelled to buy or pay for any more of
the bridge than was done at the time of the Ppassing of the city
charter. It will be observed that both' the bridge company’s

" Act as amended and the city charter became law on the same
day.

Granting a mandamus is discretibnary with the. Court, and
although the writ is said to have lost its prerogative character,
it is in many cases applicable only where a bill for specific per-
formance would lie, this case is not one in which the Court would
compel an unwilling purchaser to accept the title such as the

gentleman. applying for the mandamus seeks to make them
accept, :

The Grand Junction Railway Company v. The Corporation of
Peterboro’, 8 Sup, C. R., the judgment of Gwynne, J., p. 101,
Stratford and Huron Railway Company and Corporation of the
County of Perth, 38 U. C. Q. B. 112, amongst others have been

looked at. We are of opinion that the rule should be discharged
with costs.

VOL. I, M. L.R,
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REGINA v. BIGGS.

. Criminal information.— Foundation for libel.—Public officer.

@ .
2feld, A criminal information will not be granted except in case of a libel on
a,person in authority, im respect of the duties pertaining to his

office. "

2. Where the libel was directed against M., who was at the time Attorney-
General, but alleged-improper conduct upon his part when he was a
judge, an information was refused. :

3. The applicant for a criminal information must rely wholly upon the
Court for redress, and must come there entirely free from blame.

4. Where there is a foundation for a libel, though it fall far short of jus-
tification, an information will not be granted.

On the 24th of November, 1884, N. F. Haged (with him
Ghent Davis) on behalf of James A.. Miller, obtained a rule
calling upon the defendants S. C. Biggs, T. H. Preston, and C.
Handscomb to show cause why a rule should not issue out of
L]]e Court of Queen's Bench, for the filing and exhibiting
y the proper officer, or person in that behalf, of a criminal
information against them for having, on 17th November, 1884,
falsely and maliciously composed, printed, and published a
certain false, scandalous, malicious and defamatory libel in a
certain newspaper called Zhe Winnipeg Daily Sun, containing
divers false, scandalous, malicious and defamatory matters of
and concerning Janies A. Miller.

S. C. Biggs was one of the proprietors -of the Sun, T. H.
Preston the editor, and C. Handscomb a reporter on the paper.
~

The article complained of was as follows ;:—

“A STARTLING STORY TOLD BY AN EX-POLICEMAN OF
ATTORNEY GENERAL MILLER.

“The recent investigation by the Board of Police Commis-
sioners, ordered by the Attorney-General, who‘charged two
members of the city police force with attempting to allow
the prisoner Cormack to escape justice, and the full exoneration
of the officers, has caused a great deal of discussion in certain
circles. ‘One gentleman said to a Sws reporter the other day
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¢ Mr. Miller should never have made such a charge, for the sim-
ple reason that by doing so he has caused people to pry into
actions of his own in aiding criminals to escape justice.’. ¢ You
surely do not’mean that the Attorney-General ever aided a crim-
inal to escape the law?’ said the reporter, more surprised than
ever. ‘That is just exactly what I do mean  to say,’ was the
reply, ‘and if you find a Mr. R. Farrell, who was at one time on
the city police force, he will probably enlighten you on the sub-
ject. It’s no good going to any members of the city police
force, because they dare not tell you anything even if they
knew.” The Mr. Farrell referred to was found by the reporter,
but he seemed very relictant to sayanything about the matter.
By degrees, however, the story was learned, and wasin effect as
follows :—About two years ago, or perhaps more, he (Farrell)
then being on the force, arrested a certain gentléman, a former
resident of St. Catharines, on the charge of having robbed one
R. E. Vidal of #300, or some such sum. When searched the
stolen “money was found in the prisoner’s possession, and his
guilt was practically admitted. Sergeant ‘English was in charge
of the police station at the time of the arrest, The prisoner
sent for Mr. Miller, who was then a judge of the Supreme
Court. The judge visited .him and ordered his release.  The
police could do nothing but obey an order coming from a judge,
and the prisoner was set free, and on the judge’s order the stolen
money returned to its rightful owner. This having been done
it was arranged that the prosecutor should let the case fall
through, which arrangement was carried out. This was in effect
the story told by the ex-policeman. Chief Murray was next
visited by the reporter and asked to corroborate it. He seemed
greatly surprised that the story should have obtained publicity,
and failing to find who had told it to the reporter, refused to
say anything about it. Sergeant English was also spoken to, but
he too, as may be imagined, would say nothing. The actions
of both 'chief and sergeant, however, were sufficient to cor-
roborate the story.’’

The affidavit of James A. Miller stated that, since the 6th day
of September, 1883, he had been Attorney-General of Manitoba;
that he was, on the 28th day of October, 1880, appointed a
Puisne Judge of the Court of Queen’s Bench in Manitoba, and
continued in such office until the 31st day of December, 1882 ;
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that he had read the article in the Sy newspaper headed ‘A
startling story,”” which was complained of ; that said S. C. Biggs
was the principal proprietor and owner and controller of the
stock of the ¢“Sun Printing and 'Publishing Company (Limited),’’
and had acknowledged fo him (Miller) that he was responsible
for all articles which appeared in the editorial columns of said
newspaper, other than such as appeared as letters or correspond-
ence over signatures of parties writing*same ; that Preston was
editor, and Handscomb a reporter on said Sux newspaper, and
employed and paid by said Biggs ; that Handscomb wrote said
article with the approval and sanction of Biggs and Preston ;
that he (Miller) was the person referred to in the said article as
Attorney-General Miller ; that the article and the statements,
charges, and imputations therein comained against him were
false and malicious, and without foundation in fact, and intended
to prejudice end injure him ; and that the actual facts in con-
nection with the matters referred to in the said article were'as
follows:—He was, at the time refefred to, a Justice of the
Court of Queen’s Bench of Manitoba. A policeman called at
his residence and asked for him to 8o down to the police station
in the city of Winnipeg, as a person was confined there who
said he knew him, and that he could release him from confine-
ment.  On learning the name of the prisoner, and going to the
police station and learning he was confined, one of the police-
men in charge told him that the prisoner was dazed, but he (the
prisoner) knew him (Miller). When he went down he was
accompanied by Mr. William George Nicholl, and found, on his
arrival, that the prisoner was confined in the apartment used for
prisoners awaiting trial ; he found the smell of the apartment
almost unbearable ; he asked the officer ir charge if he could
not bring the prisoner out, s he could speak to him, and the
prisoner was brought éut into the office ; he then saw that, owing
to over indulgence in liquor, he was not able to give any satis-
factory explanation of the cause of his arrest: the prisoner
gave an explanation with which hé was not satisfied, and asked
him to procure him bail ; he thought it was better, as the officer
in charge said he would allow him to remain in the outside
office and sleep on the lounge in the office, to allow him to
remain there for the night ; and he then said, as no charge was
then preferred against him, (which he was informed by the
officer in charge was the fact,) that he had better remain there
7
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until a charge was preferred ; and then there were several others
in the city who knew him as well as hithself, and that he would
have some one look after his case. The next morning he went
to the Court House to attend to his judicial duties, and was
informed about noon that the so-called complainant had calied
at the Police Station and had said that he remembered every-
thing and had nothikg to compl¥in about, and that the prisoner
had been discharged.

The affidavits filed on behalf of the defendants were as fol-
lows —

‘The affidavit of Hon. S. C, Biggs stated that he was not per-
sonally responsible for the articles published in the Sun, which
was controlled. by a joint stock company, the composition of
which he gave. That he denied having seen or heard of the
alleged libellous article until after it was published, and that it
had not beea submitted to him by Mr. Handscomb or anyone
else ; thap Mr. Handscomb was not in his employ, and he then
gave his version of the conversation held with the Attotney-
General, to which reference was made in the affidavit of that
gentleman,

The affidavit of T. H. Preston stated that he was the editor,
and, by virtue of his position with the company, the publisher
of the Suz. He corroborated Mr. Biggs' evidence as to that
gentleman having no knowledge of the article in question, and
as to the fact that Mr. Handscomb was not employed by him
(Biggs.) -

"The affidavit of C. W. Handscomb stated that Mr. Biggs had
no cognizance of the article complained of, or of any other
articlé that he might have written for the Sun, and that he had
not been employed by him (Biggs.)

The affidavit of D. B. Murray, the chief of police in the city
of Winnipeg stated, that he had read the copy of the affidavit
of Attorney-General Miller, sworn on the 24th of November,
1884 ; that the prisoner was released on the intervention and at
the, request of Mr. Miller; that he was requested by Mr, Miller
to hand back the money taken from the prisoner Pierce, to one
Vidal, Mr. Miller stating to him that the money had been given
for safe keeping, and, in his opinion, there was no case against
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the prisoner, and, in consequence, the prisoner was liberated.
It was on the morning of the 14th of March, 1882, that Mr.
Miller was at the police office ; he did not see him on the even-
ing of the 13th of March, 1882, as far as he could remember,
although he might have been at the police office then ; that he
would not have takén upon himself the responsibility of allow-
ing the prisoner to be released with such strong evidence against
him, unless he was requested to do so by one higher in authority
than himself, or unless he was bailed out in the proper course ;
that evidence had been brought to a policeman on his duty that
a felony had been committed, and strong suspicion pointed to
the prisoner Pierce, and he 'whs accordingly arrested, and an
information would have been laid against the prisoner were it
not for the intervention of Mr. Miller ; and that it was not
through Vidal, the complainant’s request that the prisoner

Pierce was liberated. V

The affidavit of James Naismith, proprietor of the Russell
House, stated that Vidal was in his place on the night in ques-
tion, drinking. Pierce and two othérs came in, all appearing to
be acquainted ; that Vidal afterwards complained of the loss of
some $400, and Pierce, holding up his hands, pretended that he
had not taken it; that he (deponent) afterwards sent for a
policeman, and Farrell came in and made the arrest ;' that on
the way to the stalion,_ Pierce said he had a friend or relative in

. the city who would see him through and have him released ; and

that Pierce appeared to be sober.

The affidavit of Mr. Ewar, of the Zree Press, stated that
Attorney-General Miller had requested him- to insert in\ that
newspaper a denial of the alleged libel, and that such denial had
been inserted. : :

The affidavit of J. J. Johnston stated that on the morning of
the 14th day of March, 1882, he was at the police station in the
said city of Winnipeg, and on that morning Mr. Miller, who
was then a judge of the Court of Queen’s Bench for the Province
of Manitoba, came into the police. court about nine o'clock
and had a private interview with David B. Murray, who then
was, and still is, chief of police of the city of Winnipeg; that
he heard the said chief of police say to the said Mr, Miller
that it was all right and that he would see that it was done, and,
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after Mr. Miller left, the chief of police gave orders for the release
oxhe prisoner- Pierce, who had been arrested for stealing a sum
of money in the neighborhood of five hundred dollars ; that it
was the subject of comment about that time at the police
station that the then Judge Miller was quité too officious in
giving orders.

The affidavit of R. Farrell stated that he was a member of the
city police force on the 13th March, 1882, when information
was brought to him that a robbery had been committed at the
Russéll House ; that he went in and found Vidal, Pierce, and
one Alexander, and theré was another member.of the party at
the door ; Pierce was sober, and he remembered him sayi})g that
he had borrowed ten dollars from Vidal, and had no more
money ; that all three were arrested ; that Pierce said that he
was a relative of Justice Miller, and the deponent was of opinion
that Pierce had mentioned that Mr. Miller was his cousin ; that
he came down on the morrow to appear against the prisoner, but
was told by several policemen in the station that his prisoner had
been released on the order f Mr. Miller ; that Vidal afterwards
thanked him for making the arrest, and said that if it had not
been for him he would not have got his money back.

The affidavit of Sergeant English stated that Mr. Miller said
that Pierce was to have what he wanted, and he was given
whiskey and lemon. i

The affidavit of Sergeant McRae stated that the suspicious
circumstances in connection with the finding of the money on
the prisoner Pierce were decidedly strong enough to place the
prisoner on his trial ; that he knew of no reason why he was not
put on his trial, other than through the intervention of the said
Attorney-Gerieral Miller.

H. M. Howell, Q.C.; for Mr. Biggs :—This Court has no
jurisdiction to entertain the application. e Local Legislature
which created the Court had no power to give it criminal juris-
diction.  That jurisdiction was _given by Dom. Stht. 34 Vic.
C. 14, sec. 2, which reads: *shall have power to hear, try, and
determine, in due course of law, all treasons, felonies, and °
indictable offences.’” This application does not come within
the above provision, and so the Court has no jurisdiction.

If, as it is claimed, the old common law made the master
liable criminall_y for the libellous acts of his servant, that law
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has now been entirely changed by the Dom. Stat. 37 Vic. c. 38.

This Statute, in respect to agency, brings the criminal liability of _

the master in libel within the same rules as in any other crime,
and, as there 1s no agency in crime, Mr. Biggs is not liable, he

- not having directed the publication of the libel. Reg. v. Hol-

brook, L. R. 3 Q. B. Div. 6o, in appeal L. R. 4 Q. B. Di¢. 42.

But, in this case, the relationship of master and servant, or
principal and agent, does not exist, for at most Mr. Biggs is
merely a shareholder and:director of a company, and the pub-
lisher is simply a_fellow officer with M. Biggs; it would be
dangerous indeed to make one fellow servant liable for the acts
of another,

The malice necessary to be proved or inferred is entirely dif-
ferent in civil and in criminal cases. If a person inadvertently
delivered a libellous writing by mistake to a third person, while

+ he would be civilly liable, he wauld not be criminally. Rex v.

Abingdon, v Esp. 2265 Rex v. Topham, 4 T. R. 129 ; indeed if
Mr. Biggs actually wrote and published the libel, and, at the
same time, belicvcd and had reason to believe it was true,
although it was in fact false and libellous, he would not be

* criminally liable, Rex v. Harvey, 2 B. & C. 257.  Much more

then is Mr. Biggs not liable, as it is clearly shown that he did
not know of the existence of the article until after its pub-
lication,

Mr, Biggs being an officer of thc‘Court, the extraordinary
remedies asked should not, in an oppressive way, be granted
against him.  The real wrong-doer (if any) was the Suz Com-
pany, and, if the Attorney-General desired to punish them, he
could do so, fora company may be indicted for libel and fined.
The Pharmaceutical Society v. The London and Provincial Sup-
ply Association, L. R. 5 App. Ca. 857, judgment of Black-
burn, J., at'page 870.

J.S. Ewart, Q.C., for Preston, took the following points :
(1). An information is granted in England only where some
person holding an important office has been libelled in connec-
tion with his office, Reg. v. Zabouchere, L. R. 12 Q. B.D. at
P. 329 ; ex parfe Chapman, 4 Ad. & E. 773. (2). Information
should not be-granted at all in this country, it being inadvisable
to give rank any privilege. Reg. v. Zabouchere, L. R, 12 Q. B,
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Div,, at page 329; Regv. Wilson, 43 U.C. Q. R 589 (opin-
ions of Cameron and Armour, J.J.) (3.) Itis only where the
libel is so gross as to endanger the peace that informations are
now granted ;. Reg. v, Labouchere, 1. R. 12 Q. B. Div,,at page
322; Reg. v. Wilson, 43 U. C. Q. B. at page 583; Reg. v.
Plimsoll, 12 C. L. J. N. S., at page 233. (4.) Information will
not be granted, unless informer free from all blame in the matter ;
Reg. v. Plimsoll, 12 C. 1. J. N. 8., pp. 228, 233. In the pre-
sent case the Attorney-General’s affidavit itself] contains a libel
on the judge, unless its truth could be proved. 'He admits that
he was asked to go to the gaol at night because a prisoner who
knew him thought he could release him ; that he went to the

. prison, procured unusually favorable treatment for the prisoner,

and conversed with him on the matter of the alleged crime; and
that he undertook to get some one to act for him. TLord Bacon
gave good advice to Villiers upon his elevation to the woolsack :
“‘ By no means be you persuaded to interpose yoursel, either by
word or letter, in any cause depending®in any court of justice,
or suffer any great man to'do it, where you can hinder it. . If it
should preail, it prevents justice ; but if the judge he so just
and of such courage as he ought to be, as not to be inclined
thereby, yet it always leaves a taint of suspicion behind it."
(5.) The truth of the libel may be iinquired into upon a mo-
tion for an information, and if there be a good foundation for
the statements complained of, an information will be refused.
Reg. v. Plimsoll, 12 C, 1., J.» N.&. 229. (6.) The informer did
not make a ‘“full and candid ' statement of the facts upon
getting the rule, Reg. v. Wilkinson, 41 U. C. Q. B. pp. 25'and
27. :

S B. McArthur, Q.C., appeared for C. Handscomb, and
showed that Mr. Miller had chosen his own forum, he had sought
redress by going to the Free Press office, and seeking to have
the public informed of what he said on his side of the case.

In Reg. v. Wilkinson, 41 U.C.Q.B.1, it was held that, if
any one who deems himself to be libelled shall seek redress by
assaulting the offender, or otherwise securing redress, he de-
barred himself from securing from the Court any redress.

In going to the Free Press office and securing the publication
of his version of the case, Mr. Miller had secured redress which,
according to law, would: debar-him' from - the ‘protection of* the -
Court, :
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He also referred to and commented on the following cases on
this branch of the argument: Queen v. The Proprietors of the
Nottingham Journal, g Dowl. 1042 ; Reg. v. Lawson, 1 A. & E.
N. S. 486 ; Dawv. Eley, L. R. 7 Eq. 61; Reg. v. Marshall, 4
E. & B. 475. The result of  the cases being as stated by Harri-
son, C. J., at page 25, in Reg. v. Wilkinson, 41 U.C. Q. B.
as follows: ‘A party who wants a\criminal information must
place_ himself entirely in the hands pf the Gourt. If it appear
that a party has put himself into communication with the pub-
lisher of the libel, for the purpose of retorting, or with a view
of obtaining redress, or has in any manner himself attempted
to procure redress, or take the law into his hands, the remedy
by criminal information will be refused: ex parte Beauclerk,
Jur. 373.  See further Rex v. Larrien, 7A. & E. 299.”

N. F. Hagel, in reply, contended that the Court had power
to grant the rule for the information asked, and cited, in support
of his contention, the general 'Act giving jurisdiction to the
courts in this Province, 34 Vic. c. 14. He urged ‘that Mr. Mc-
Arthur's argument did not apply in this instance, for, in this
case, Mr. Miller had simply given a statement to a reporter, and
in the cases cited they had either taken some proceedings in
court or written letters to the libeller, or in some other way sub-
mitted to a forum, and thus become disentitled 1o relief. Mr.
Miller, being a judge of the Court of Queen’s Bench, was
libelled in that capacity. The fact that he had ceased to occupy
that position did not prevent him obtaining what he asked, he
contended that the article affected Mr. Miller, as it was told of
him as Attorney-General. The defendants had not produced
any evidence to show that there were public grounds why the
libel should be published. Mr. Biggs held a controlling interest
‘in the stock, and was, therefore, the controller. He contended
that the evidence of D. B. Murray did not establish that an
“‘order’’ had been given by Mr. Miller, as stated ip the article
complained of. The most it could be said to show was a re-
quest, and this was not distinctly stated. He read extracts from
the affidavit of the complainant to show that he had not given
such an order.

In view of all the facts, he submitted the information ought
to go against ,the writer of the article, and the editor of ‘the
paper wha inserted it; if not-against Mr. Biggs.
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[22d December, 1884.]

WALLBRIDGE, C. J.—The remedy by criminal information is
an extraordinary one. To entitle a person to that remedy, the
party applying must rely wholly upon the Court for redress, and
must come there entirely free from blame ; that is, there must
be no foundation for the charge, though falling far short of a
justification. Reading the affidavit of Chief Murray, I cannot
say there is no foundation for the charge. The remedy by in-
dictment is open to Mr, Miller if he desires to follow it. This
remedy (criminal information) is peculiarly within the discretion
of the Court, and, under the circumstances above stated, I am
of opinion that the rule should be refused.

Dusuc, J.—This proceeding is a rather special remedy re-
sorted to in certain instances of libel ; but more parficularly now
in cases of libel on persons in auchority in respect of their public
duties. In this case Mr. Miller, being Attorney-General, is a
person in authority, but the libel does not attack him in relation
to his duties of Attorney-General ; it reflects on cerfain actions
of his while he was on the Bench, The libel, therefore, is not
against a judge; for Mr. Miller exists no more as a judge; it is
agawnst a person who has been a judge. It not being a libel
against a person actually holding a public office in respect of his
conduct as such public officer, the Court does not feel justified
in granting, in this instance} the rather extraordinary remedy
asked for, and leaves Mr. Miller to the ordinary remedy by
indictment.

SmiTH, J.—There is not enough evidence to show Mr. Biggs’
liability. The libel does not touch the office of the Attorney-
General, and consequently is not what the counsel for the prose-
cution has sought to make it. If it had touched the “office of
the Attorney-General, or been a charge against him as that
officer, the matter would have been different. As to the article,
there was some reasonable ground for writing it, although per-
haps not enough to legally justify it. There isa very -strong
conflict of evidence, so that the Court cannot allow the rule
to go.

Rule discharged without costs.
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MOORE, v. FORTUNE,
Bond.—Joint obligors.—Demurrer.
Action on a joint bond against three defendants, The declaration revealed
the fact that five persons were liable jointly with the defendants.

Held, That as the (Iec]nral‘on did not show that these others had sealed the

bond, and were resiglent within the jurisdiction, the defendant, should
have pleaded the nontjoinder in abatement, and not have demurred,

S. C. Biggs, Q.C., for defendant Fortune.

W. H. Culver for defendant Rigney.

A. Howden for plaintiffs.

: [23th October, 1884.]

SmitH, J.—Demurrer by each of the defendants Fortune and
Rigney to the, deetaration, on the ground of non-joinder of
co-obligors.

This action is brought on a joint bond against three defen-
dants. The declaration alleges it to be the bond of the defen-
dants, but reveals the fact that whether by recital or the opera-
tive part of the ipstrument, five persons, in addition to the
defendants, agreed to perform the condition. There is no direct

allegation, however, that these five persons sealed the bond, and

it seems well settled by authority that, unless such an allegation
appears, the declaration is not open to demurrer.

It would seem also that, even if that fact did appear, the pro-
per course is to plead in abatement, and not to demur, By 3
& 4 Wil IV. c. 42, s. 8, the plea is required to state that the
person sought to be added as a defendant is resident within the
jurisdiction of the court, stating such place of residence in an
accompanying affidavit. Thus, in the old language, the defen-
dant.gives the plaintiff a better writ. The duty is cast on the
defendant of shewing where the declaration is defective, and of
affording the means of supplying that defect, a duty which
would be entirely evaded by demurrer. This view was taken in
The City of Toronto v. Shields, 8 U. C. Q. B. 133, where the
previous authorities are reviewed, and similar statutes in Ontario
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commented on, The subsequent case of Milis v. McBride, 10
U.C.Q.B. 145, is not opposed to  this decision, since that was
an action on a recognizapce where a different rule prevails. The
recognizance is matter of record, and the record must be strictly
followed. One of the cases cited in the course of the argument
Was an action of the latter nature,

Since the Statute 3& 4 Wil IV. c. 42, s. 8, only joint
obligors, resident within the jurisdiction, need be joined as de-
fendants. The declaration does not declare that those omitted
were resident within the jurisdiction. It cannot, therefore, be

s'aid},tp be defective. The defendant, by plea, must show the
defe¢t and how to remedy it.

In the notes to Cabell v. Vaughan, 1 Saund, 291, it is
lai'd down as a rule of pleading, that to- enable a defendant to

demur it must appear from the declaration that the omitted de-
fendant is living,

I cannot conclude without remarking upon the rather vague
manner in which ghe bond is stated in the declaration. It js
true the pleader{d to deal with an ill-drawn instrument ; but,
having two courses open, the one to set out the bond verbatim,
and the other to allege its legal effect, he seems to have tried to
combine the two, a combination that certainly does not add to
perspicuity.

Judgment for the plaintiff,
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PARKER v. NUNN
(IN CHAMBERS.)
Scale of costs.

Action brought in the Queen's Bench for $225, for goods sold and de-
livered,

Held, That the action might have been brought in the County Court, and that
the plaintiff was not entitled, therefore, to tax Queen’s Bench costs.

" The plaintiff obtained, under 46 & 47 Vic. c. 23, ss. 16 and
18, an order to sign judgment for part of his demand, without
prejudice to his right to proceed go recover the balance if so ad-
vised. He aften\ards determined not to proceed further, and
took out a summons calling upon the defendant to show cause
why he should not tax full Quebn’s Bench costs.

G. B. Gordon for plaintiff.

C. H. Allen for de@dam. _
[26th December, 1884.]

TavLor, J.—The plaintiff has obtained an erder to sign judg-
ment for 193, part of his claim. The amount originally claimed
by the indorsement on the writ of summons was $225, an amount
within the jurisdiction of the County Coyrt. The action was
begun since the coming into force of the 47 Vic. c. 22, the 3rd
section of which repeals the proviso in sub-section 2z of section
33, chapter 34 of the Con. Stat. The case has never gone to
trial, so the 47 Vic, c. 21, 5. 13, which provides for a judge cer-
tifying for costs in certain cases, has no application.

But the plaintiff contends that the action was properly brought
in the Court of Queen's Bench. It is said that the plaintiff re-
sides in Ontario, and the action is brought to recover the price
of goods sold and delivered in Ontario to the defendant, while
he was resident there, and to prove the delivery of these it
might have been necessary to issue a commission for the exam-
ination of witnesses there. In answe{eto Mr. Allen’s statement
that the County Court has been in the_habit of issuing foreign
commissions, Mr. Gordon admitted thatSuch had been the prac-
tice, but he argued that such commissions were irregular, the
Statute containing no provision to warrant these being issued,
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and he cited a number of cases decided in Ontario before the
Couuty Courts there were empowered to issue commissions,

On referring to the Statute I find that express provision is
made for issuing them. The words of the County Court Act,
Con. Stat. c. 34, s. 230, are: “Any judge may, at any time, on
a proper application to him, in any case, in any County Court,
order the issue of a writ of commission to take evidence in the
cause as may in like cases issue in the court of Queen’s Bench,
and for like purposes.’” As the plaintiff could, if necessary,
have obtained a commission from the County Court; I can see fio
reason for this action not having been begun there, and I dis-
miss the plaintiff’s summons with costs, i

MERCHANTS’ BANK v, MURRAY.
(IN CHAMBERS.)

Inspection of documents in Dossession of opposite party,
Held, Upon an application for inspection of documents, an affidavit of the
party, as\well as of the attorney, is not necessary.

A summons having been taken out to inspect certain books of
the plaintiffs containing entries relating to the promissory note
sued upon under the provisions of 14 & 15 Vic. c. g9, s. 6.

W. E. Perdue shewed cause. The summons issuéd upon the
affidavit of the defendant's attorney. It was contended that

an_ affidavit of the defendant also is required.  Barwick v,
DeBlaguiere, 4 Ont.) Pr. R. 267.

N. D. Beck (Aikins, Culver & Hamilton) supported the

. summons. The case cited is not clear. It purports to follow the

English case of C'}zrt}/ap/zersoh v. Lotinga, 15 C. B, N. S, 809.
That case has been hastily taken as a decision upon 14 & 15
Vic. c. 99, s. 6, whereas it is in fact upen the Common, Law
Procedure Act 1854, s. 50.
[27th September, 1884.]

Held, by WALLBRIDGE, C, J., that the defendant was entitled
to an order for inspection, following the form given in Chitty’s
forms, and that, on such an application, an affidavit of the
party, as well as of the attorney, is not necessary.
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CAREY v. WOOD.

(IN CHAMHERS.) ks

; ’ Examination of parties.—Practice.

Upon a motion, defendant filed an affidavit of A., who afterwards made
another explanatory affidavit at the instance of the plaintiff,

Held, That defendant was not entitled to an order for the oral examipation
of A.

The defendant filed an affidavit, made by a witness, in answer
to a rule taken out by the plaintiff to set aside certain proceed-
ings. Hearing afterwards that this witness had made an affi-
davit for the plaintiff, professing to explain statements made
in the first affidavit, the defendant’s attorney prepared another
affidavit and requested the witness to swear to it, which he
refused to do. The defendant then applied for an order to
examine the witness, under the Common Law Procedure
Act, 1854, 5. 48, which provides that ‘“ Any party to any
civil action, or other civil proceeding, in any of the superior
courts requiring the affidavit of a person who refuses to make

I an affidavit, may apply by summons for an order to such per-

| son to appear and be examined upon oath * * * * ,q

\ ) to the matters concerning which he has refused to make an

i, affidavit.”’

H. A. McLean for defendant.
"A. E. McPhillips for plaintiff.

[26th December, 1884.]

TAvYLOR, J.—The s!ition of the Common Law Procedure Act,
under which the defendant moves, cannot apply to a case like”
the present. The witness has already made an affidavit, and all
that he has now done is to decline making a further affidavit.
I do not see that a person can properly be required, under the
penalty of an order against him for examination, to go on making
a succession of affidavits to suit the convenience of a litigant.
I discharge the summons with costs.
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, &
MANITOBA AND NORTH WEST LOAN CO.
\ 2

HARRISON.
«  Practice.—Decree where defendant served by publication.

Held, Where defendant is served by publication, it is necessary to move in
court for a decree,

2. In other cases where there is no defence, or where the answer admits
the facts entitling the plaintiff to a decree, or amounts to a dis-
claimer, and the defendants are sz/ Juris, decrees may issuc ‘on
praecipe.

G. G. Mills for plaintiff,
[z0th December, 7884.]

TAvLOR, J.—This is a mortgage suit which has been taken
Pro confesso against the defendant after service effected by ad-
vertising. It was stated by counsel that recently the master has
declined, in any mortgage scase, to allow the costs of setting
down and hearing pro confesso, on the ground that in"all such
cases decrees can be obtained on preecipe (a) ; and'I was asked
to express an opinion upon the question. The order of court
under which preecipe decrees are issued is No. 426, which is an
exact copy of the Ontario order 435, except the words ¢¢ Thig
order shall apply to redemption suits,”’

In Ontario, after order 435 had been in force for several
years, order 646 was passed. By this order decrees might be
issued on pracipe in redemption suits, hence the addition to
our order 426 of the words above referred to. The registrar
was also given power to embody in such decrees all the ad-

L _.A_\‘E\\

(a) The master desires it to be said that this is an error, He declined to
allow the extra costs of setting down and hearing in all such cases, excepting
where the bill had been served by publication, In these cases he has alwdys
allowed full costs; but he held that when the service was substitutional, such
as service on an agent, or by mailing, the Pproper practice was to obtajn a
decree on Preecipe.  His ruling is, therefore, upheld by this case.—Rxp,

VOL. I, M, L, R, 3
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ditiot medibs for immediate payment, delivery of possession,”

&c., given under the Administration of Justice Act. This order
646 also contained the provision that such a decree might be
granted, notwithstanding that the defendant had been served
by publication or otherwise, or was a corporation, followed by a
proviso ‘“ that where the bill has not been personally served, the
claim of the plaintiff shall be duly verified by affidavit:’’ a
similar proviso finds a place in our order 427. No order the
same as, or corresponding to the Ontario order 646 is in force
here, except in so far as the addition of the few words to ‘order
426 and of the proviso to order 427 extends.

Our practice, therefore, as to what decrees may be issued on
praecipe must be governed by the practice which prevailed in
Ontario under, general order 435, and before order 646 was
passed. As to .what that practice was, I have (to reftesh my
recollection) corresponded with Mr. Holmsted, the registrar of
the Chancery Division of the High Court of Justice, than whom
I know of no more competent authority upon questions of prac-
tice. He \informs me that in Ontario, under general order
435, decrees were issued on precipe, where defendant (being
sui juris) was served (1) personally, (2) substitutionally by ser-
vice on an agent or relation, or (3) by mailing an office copy of
the bill to the defendant. But that when defendant was served
by advertising, it was always necessary that the bill should be
taken pro confesso, and a decree moved for in court as originally
decided in McMichael v. Thomas, 14 Gr. 249.

It would, therefore, seem necessary under our orders to move
in court for a decree when the defendant is served by adver-
tising. In other cases, where there is no defence, or when the

answer admuts the facts entitling the plaintiff to a decree, or is a

disclaimer, and none of the defendants is an infant, decrees may
issue on preecipe.
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TAYLOR v. SHARP.

Mortgage suit where morigage assigned.— Covenant by morigagee
Jor payment.—Remedy against morigagee as surety.

On an assignment of a mortgage, the mortgagees coveganted to pay the
assignee all moneys secured 'by the mortgage, according to its terms, in the
event of default'being made by the mortgagors.

In asuit for sale the original mortgagees were made parties, and a personal
order was asked as against them®™

Held, 1. That no order could be made against the original mortgagees for
immediate payment, but only an order for payment of any deficiency
after a sale. L
2. That the original mortgagees were entitled upon payment forthwith
after decree of principal, interest, and the costs of an undefended
action at law against them upon their covenant, to be discharged
from further liability ; and to an assignment of the plaintiff’s securi
ties upon payment of any costs he might have against the other
parties,

The plaintiff filed his bill on a mortgage made by the defen-
dants C. W, Sharp and J. W, Smith to H. S. Crotty and Robert
Gerrie, and by them assigned to him. The assignment con-
tained a covenant by Crotty and Gerrie to pay to the plaintiff all
and every sum and sums of money and interest secured by the
mortgage, as they respectively fell due, according to the terms
of the mortgage, in the event of default being made by the
mortgagors, together with all costs, vcharges, and expenses to
which the plaintiff might be put, or might incur, in and about
the proceeding for enforcing payment of such moneys. and in-
terest, and the foreclosure or sale and obtaining possession of
the mortgaged premises, or otherwise howsoever. The defen-
dants were, the original mortgagors, Crotty, Gerrie, and a num-
ber of persons who had purchased portions of the mortgaged
premises. The bill prayed immediate delivery of possession by
all the defendants, immediate payment of principal and interest
now due by the original mortgagors, and Crotty and Gerrie ; for
a reference to make and take the usual inquiries and accounts ;
and for a sale on default in payment, The bill had been noted
270 confesso against all the defendants, but counsel appeared for
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Crottyand Gerrie to argue the question of what relief the plaintiff
was entitled to as against them.

G. R. Howard for plaintiff.
. B. Robertson for Crotty and Gerrie.

[z4th January, 1885.]

TavLoR, J.—The defendants Crotty ard Gerrie are, by, virtue
of the covendnt contained in the assignment from them to the
plaintiff, sureties for the original mortgagors and liable upon the
default of the latter to pay the mortgage debt. There is no
authority for making a surety a party to a suit, brought for fore-
closure or sale, by the mortgagee against the mortgagor, except
what is contained in general order 418.  Before the passing
of that order the only remedy the mortgagee had against the
surety was to -sue him at Jaw upon his covenant. So, in a suit
for sale against the original martgagor, the mortgagee, in. the
event of a deficiency, had no mode of recovering that defi'
ciency against the mortgagor except by suing him at law upon
the covenant for payment in the mortgage, until general order
417 was passed. That order provides that, instead of fore-
closure, a sale may be prayed, and that any balance of the debt
remaining due after the sale may be paid by the mortgagor.
Then order 418 provides that any person who is surety. for
the payment of a mortgage debt, may be made a party to a
suit for sale, ‘“and the relief specified in the last order” may
be prayed against both the iortgagor and the surety, and
decreed accordingly. The relief specified is, the payment of '
any balance of  the mortgage debt remaining due after the sale.
The plaintiff, instead of suing the sureties at law, has elected
to make them parties to this suit, and to take the remedy which
the general order gives him. He is not, therefcre, entitled to
an order against them for immediate payment, but only to an
order for payment of any deficiency after the sale takes place.

The proper decree will be one ordering immediate payment
of the amount now due by the original mortgagors, delivery of
possession of thelandsby all defendants except Crottyand Gerrie,
a reference to the master to make and take the usual inquiries
and accounts, tax costs and appoint a day for 'payment, sale
upon default and then payment of any deficiency by: the mort-
gagors and Crotty and Gerrie, ;
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Mr. Robertson contended that, in ascertaining the deficiency,
the sureties should not, in any event, be liable for costs beyond
the costs of an action at law on the covenant to which no ap-
pedrance was entered ; but it seems to me that, if a sale takes
place, the plaintiff would be entitled to deduct all his costs be-
fore the deficiency is reported. If thought desirable, however,
the decree may contain a clause that, upon payment forthwith
by the sureties of the amount now due for principal and interest,
and the costs of an action at law in which judgment is obtained
on default of appearance, they be discharged from all further
liability and entitled to the benefit of the securities held by the
plaintiff, after payment of any costs he may be entitled to
against any of the other parties.

RICE v. MURRAY.

Mortgage suit— Time t» redeem. ‘

Held,—There should be only one period of six months allowed fo
tion, for all parties, mortgagor and subsequent incumbrancers,

G. G. Mills for plaintiff,

r redemp-

“ v [27th December, 7884.]
TavLor, J.—The bill in this case is filed for the foreclosure

of a mortgage, and has been taken pro confesso against the
defendant, the mortgagor.

There are subsequent incumbrances upon the property, and a
reference to the master is necessary for the purpose of making

the holders of these, parties, settling their priorities and taking
the accounts,

The question is raised as to the period which should be
allowed for redemption, and also whether there should be suc-
cessive periods given to the several incumbrancers and to the
Mmortgagor, or one day fixed for redemption by them all,
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Hithérto the mortgagor, when he is the sole defendant, has
been given six months for redemption. In the, case of subse-
quent incumbrancers, the practice has been to give ‘the first
subsequent mortgagee six months, then in the event of his failing
to redeem, to give the next three months and so on until they are
all disposed of, the mortgagor having three months more after
the last of the subsequent mortgagees has been.foreclosed. The
only departure from this course has been in the case of sub-
sequent incumbrances in the form of judgments, the practice
having been to give all judgment creditors only one day and not
successive periods. In doing so the practice which has obtained
in Ontario has been followed. ‘T'here the practice which prevailed
in England in 1837, when the Court of Chancery in Ontario was
established, was adopted, with this variation, that in England
no distinction was made between subsequent mortgagees and
judgment creditors, all were given successive periods. The
practice in England has, however, in recent times been greatly
changed. The first departure appears to have been in Radcliff v.
Salmon, unreported but cited 5 De G. & S. 560 (note), decided
in 1850 by Lord Justice—then V. C.—Knight Bruce, in which
he appointed for subsequent judgment creditors only one day.
This case was followed by V. C. Kindersley in Stead v. Banks,
5 De G. & S. 560, and by the Master of the Rolls in Bates v.
Hillcoat, 16 Beav. 139, where, however, successive days were
given each judgment creditor, although not successive periods of
three months each. The next case I have found is Bartlets .
Rees, L. R. 12 Eq. 395, which went much further. In that case
qQuestions between subsequent incumbrancers, mortgagees and
judgment creditors, not affecting the plaintiff were raised, and
the Court gave one day for all to redeem, or be toreclosed, with-
out prejudice to the rights of the several defendants nzer se.

Of late years this practice seems generally folloyed, but the
judges cannot be said to be quite agreed upon it. In Zhe
General Credit and Discount Company v. Glegg, L. R. 22 Ch.
Div. 549, V. C. Bacon gave only one day for redemption, six
months, to & mortgagor and subsequent mortgagee. This was
followed by Pearson, ]. in Smith v. Olding, L. R. 25 Ch. Div.

462. However, in Streetv. Combley, L..R. 25 Ch. Div. 463,

(note), Fry, J. refused in the absence of the mortgagor, who
had not appeared to the action, to fix only one day; and in
another case, unreported but mentioned, L. R. 26 Ch. Div, at
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page 692, North, J. said, that one time for redemption for several

+ defendants could be fixed only in cases in which there is so much

entanglement that the plaintiff would be unduly delayed if suc-
cessive periods of redemption should be allowed.

In Mutual Life Assurance Company v. Langley, 1. R. 26
Ch. Div. 69z, Pearson, J., gave successive periods of six months
and three months. He then had before him all the cases to
which reference has been made, and although giving the succes-
sive periods on the ground that the case was a very peculiar one,
he said, ¢ But my opinion is in favor of fixing as a general rule
one period of redemption, the practice of giving successive
periods has been found very inconvenient,”” The weight of
authority in England seems now to be in favor of giving only
one period of six months for redemption by mortgagor and all
subsequent incumbrancers, whether mortgagees or judgment
creditors. I quite agree with the opinion expressed by Mr.
Justice Pearson, that the opposite practice has been found incon-
venient. It has also been expensive, owing to the necessity of
taking orders of foreclosure at the expiry of each period. By
fixing only one day for judgment creditors to redeem, it was
considered that no injustice was done them in Ontario. I do
not see how any injustice is done subsequent mortgagees by
giving them only the same day as the mortgagor. They take
their securities with notice through the registry office of any
existing incumbrances ‘ahead of them, which they may at any
time be called upon to pay off in preservation of their own
rights. In the event of the prior mortgagee exercising the power
of sale, which most mortgages now contain, they would not
have even the six months in which to prepare for redeeming.
In future there should, in my judgment, be only one period of
six months allowed for all parties, mortgagor and subsequent
incumbrancers, redeeming.
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FENERON v. O'’KEEFE.

Master and servant.— Dismissal.

i The plaintiff was engaged as a surveyor. The defendant furnished the instru-
ments. In the morning of one day, while the plaintiff: was pursuing his usual
course, the defendant’s son (who had authority to act for him) asked plaintiff
for the key of the instrument box, which plaintiff gave him. The plamtiff
remained at the camp during the day unoccupied, and unable to get the instru-
ments, and the defendant’s son did not complain of his conduct, or offer him
the instruments, but, on the contrary, told the plaintiff to go and see the de-
fendant, who was at another camp four miles away.

Held. 1.1t does not require any form of words to amount toa dismissal ofa servant.

2. That plaintiff was justified in considering himself dismissed.

3. If a servant be engaged (or‘a definite period at so much per month,
the amount earned may be recovered, although the defendant sub-
HE sequently be properly dismissed for misconduct.

i 4. A servant hiring for the performance of specified duties impliedly
warrants that he is possessed of the requisite skill, and if he have it
not he may be dismissed.

J- H. D. Munson for plaintiff.
£, Beverley Robertson for defendant.’

[24th June, 1884.]
WALLBRIDGE, C. J,, delivered the judgment of the Court (a):—
The action is for work and labor, on the common counts,
the pleas are never indebted and payment.

The evidence shows that the defendant hired the plaintiff,
both being then in "I'oronto, to work for him as a'surveyor, at
the rate of $50 a month, to commence from z1st June, 1882 :
and to continue in defendant’s service until the completion of
the survey, Mr. Foster, a witness, callgd by defendant says,

. the plaintiff was engaged at g50 per month, and the plaintiff
asked the defendant, at the time of the hiring, how long the
work would last, and he answered ‘until the weather.got such
that they could not work,”’ and Mr. Foster says this is all that
took place.

() Wallbridge, C. J., Lubuc, Taylor, I
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« The plaintiff left the defendant’s service on the 13th Septem-
ber following, \Naim‘ing that he was then dismissed by David
O’Keefe. The dismissal is the principal question to be deter-
mined on this rule, M. Foster says that the plaintiff’s expenses
were to be paid by the defendant from Toronto to the place
where the work was to e done. The plaintiff was allowed on
the trial for 2 months and 22 days, at $50 per month, amounting
to $136.66. The defendant has moved for a non-suit,

or to
enter a verdict for him, or for a new trial.

It is contended, on behalf of the defendant, that there was
no- dismissal in fact, that plaintiff ‘left the defendant’s em.-
ployment without cause, and that he has forfeited his wages.
On the contrary, the plaintifi contends that he served this

2 months and 22 days, and was then dismissed by the defendant’s
son, David O'Keefe.

The plaintiff says that, on the morning of the 13th of August,
about four or five o’glock, as he was dressing himself, David
O’Keefe came to him and asked him for the key of the instry-
ment box, in which the surveyor’s instruments used by plaintiff
were kept, and told him his services were no long
that he told him also to 80 and see his father, who
ing in another place, the camp being about four
Plaintiff remained until about nine o'clock and

er required ;

plaintiff to go to see his (David’s)
father, The plaintiff was hired as a surveyor, and had been
employed as such for the time above mentioned, and, at the
time when the key of the box containing the instruments was
demandcd from him, was engaged in that work.

David O’Keefe gives no reason why he demanded the key, or
why he told the Plaintiff to go to the defendant.

The plaintiff took this as a dismissal,

The survey has
been completed, the defendant has received Payment for the

work which the plaintiff did, and now refuses to pay him any-
thing, alleging that the contract was an entire one, that defen-
dant left of . fiés own accord, and was not dismissed, The plain-
tiff, on the contrary, says his wages accrued by the month, and,
he claims his wages for the broken period, alleging wiongful
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dismissal.

.0’clock ; David O'Keefe did not complain of this’ conduct, did

MANITOBA LAW REPORTS.

The defendant himself is also a surveyor, and pro-
vided the instruments for the plaintiff to use.

At the trial, by further evidence and by the mdnner of conduct-
ing the defence, the defendant tried to justify the dismissal, though
he denies that he ever did in fact dismiss the plaintiff. He finds
fault with plaintifi’s work, endeavors to show his mistakes and
want of skill, which would form a good defence if proved, for
a person hiring as the plaintiff did, impliedly warrants that he
is possessed of the requisite skill, and, if he have it not, he may
be dismissed ; Harmer v. Cornelius, 5 C. B. N. S. 236. Though
the evidence was directed to that point, the defendant does not
now urge that as a defence, but relies on the two points;. the.en-
tirety of contract, and that he did not dismiss the plaintiff. I
do not think in any event the evidence of want of skill goes
far enough to warrant the Court in depriving ‘the plaintiff
of his wages, as to the other two points, I think the evidence
shows that David O'Keefe did dismiss the plaintiff, and that
he had such authority from the defendant. The plaintiff swears
that David O'Keefe was generally in charge of the principal
camp, and that defendant said that he (David) had as much
authority there as he (the defendant)-had; and another’ wit-
ness swears that the defendant said he (David) was as much
boss as he was; the defendant never asked the plaintiff .to -
return, or to continue his services. On the morning of ‘the
dismissal the plaintiff was pursuing his usual course; David
O’Keefe asked him for the key of the instrument box, which
plaintiff gave him; he never returned this key ; the ingtp:mentsl
were in the box ; the plaintiff remained at the camp antil nine

not offer him the instruments, with which alone he could render
the services required ; told him to go and see his father who was
at another camp four miles off, engaged in surveying from
that camp, the camp simply being the place of lodging. The
plaintiff was then 140 miles from any place where he could get
employment, or find food or shelter ; yet David O'Keefe pledges
his oath he did not dismiss the plaintiff. It does not require
any particular form of words to amount to a dismisgal. In
Lash v. Meriden Britannia Company, 8 Ont. App. R. 680, the
plaintiff was hired as a book-keeper, and was not bound to serve
in any other capacity. If not allowed to, perform those. duties,
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he was not compellable under his engagement ‘to undertake
others, but had a clear right to treat the refusal to allow him to
continue in charge of the bdoks as equivalent to a dismissal,
This case appears to me to be exactly in point. Taking this
view it is immaterial whether the wages were payable monthly,
or when the work was completed. But the defendant’s witness
(Foster) states the Wwages were at $50 per month, using the exact
words used in Zaylor v. Laird, 1 H. & N. 266, in which case it
was held that the wages were payable monthly, and that plaintiff
would be entitled to them even in case of subsequent dismissal

for misconduct. As to the charge of g20, by which it is asked
that the verdict be reduced, it is shown in exhibit D, that this
Sum was accounted for to defendant by the plaintiff in the pay-

ment of his ‘expenses from Toronto to the place of working.

The rule should, therefore, be discharged with costs, and the
verdict stand for the plaintiff as rendered.
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THE WASHBURN & MOEN MANUFACTURING
COMPANY v. sBROOKS.

(In CHAMBERS.)
(IN Equrry.)
Issue of mmlm’.r_w'o,”s.—Ex/bﬂrt evidence.— Witnesses abroad.
Held, by TAYLOR, ]., on appeal, affirming the decision of the referee i—

I. A commission to examine a party to the suit or his employée will not
be ordered, if opposed, no special circumstances being shown,

2. Expert evidence will not be permitted to be taken abroad, except under
special circumstances.

3. The issuing of a commission to take evidence abroad is in the discre-

tion of the Court. 1

This was an application by the plaintiffs to take the evidence
under commission of certain witnesses in the United States,

A. C. Killam, Q. C., fox the plaintiffs.

E. H. Morphy, for defendants, cited Masrv. Anderson, 11 U.C.
Q. B. 160; Russellv. G. W, R. Co., 3 U. C. L. J, 0.8 116;
Attorney General'v. Gooderham, 10 Ont. Pr. R. 259: Lawson v.
Vacuum. Brake Co., L. R. 27 Chy. Div. 137.

The judgment of Mr. Leggo, referee in chambers, was as
follows : —

This application was moved on the affidavit of Mr. Taylor,
““employed " in.the office of the plaintiffs’ solicitor, who says
merely, that the v\witnesses proposed to"be examined abroad are,
as ‘‘Iam informedjand believe, material and necessary witnesses,

and that they (}nglaintiﬂ's) cannot safely proceed to a hearing
of this cause without their evidence,’”

The affidavit of Mr. Mulock was filed in answer, and in reply
to it the affidavit of Mr. Killam was filed, in which he states,
that the plaintiffs cannot safely proceed to a hearing without

-the evidence of these witnesses, and that ‘“under my instructions

I believe that ‘it will not be possible to procure the attendance
in Winnipeg of any of said witnesses,”’
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Lawson v, The Vacuunm Brake Co., L. R, 27 Chy. Div. 137,
shews, ““that it is the duty of the party making the application (for
an examination abroad), to bring before the Court such circum-
stances as will satisfy it that it js for the interest of justice that
the witnesses should be examined abroad.’’ In that case the
affidavits on which the motion was made, and by which it was
supported, were very. similar to these, but stronger, and the
application was refused, I gather from the expressions of the
judges that on this ground alone the application would have
been refused, though other grounds existed. I do not think the
plaintiffs have shewn any difficulty in obtaining the attendance
of these witnesses. It does not appear, even, that they have been
asked to attend, and the ground stated, that-in the opinion of
Mr. Taylor or of Mr. Killam, it will be impossible to obtain their
attendance, unsupported by evidence of any attempt to obtain
it, amounts to nothing.

But on looking at the pleadings I find that Gliddon, at
all events so far as*evidence is concerned, occupies really . the
place of the plaintiffs. The case will be decided mostly by his
statements. He is charged in the answer with fraudulent repre-
sentation and dishonest acts in obtaining the patent, which ‘the
Plaintiffs now claim, and the success of the plaintiffs will depend
much on his statements, It is therefore of the utmost conse-
quence to the defendant that he give his evidence in full court,
where he may be subject to a proper cross-examination under the
eye of the judge. ¢

Of course, if it be shewn that it is impossible to obtain his
attendance here, the Plaintiffs must not be debarred altogether
from obtaining the benefit of his evidence, and where this
i ill be given for his examirniation
abroad, and it would then be for the Court to determine how far
the weight of his evidence was affected by their not having seen
or heard him (Per Cotton, L. J., in Zawson v. Vacuum Braje
Co.). But in the meantime I do not think it would be in the
interest of justice that this most important witness should be
examined abroad.

As to the other witnesses, there are two objections to the order
going as to them. ‘The first is, that it is not shewn that they
cannot be brought here 5 the second is, that their statements will
be very largely expert evidence. Russell v. G. W. R. Co.,
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The appeal is dismissed with costs._
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3U.C. L J,0.S8. 116, and Attorney General v. Gooderham,
1o Ont. Pr. R. 259, shew that such evidence is not permitted to
be taken abroad, except under special circumstances, and none
are shewn here. !

The motion therefore must be dismissed with costs.

The plaintiffs appealed.

A. C. Killam, Q.C., for the appeal. d
W. R. Mulock and E. H. Morphy for defendants.

(8th January, 1885.)

TAVLOR, J.—After reading the affidavits filed, the pleadings
and the interrogatories which have been prepared in the common
law suit of these plaintiffs ~gainst Chisholm and another, I can
come to no other conclusion than that the order made by the
referee should not be disturbed.

Of the persons sought to be examined, one Elwood is a
plaintiff, so no order for his examination abroad should be made.
Gliddon very clearly should be produced in open court for
examination and cross-examination. It does not appear who
Washburn is, but from the name and his residence being at
Worcester, Massachusetts, he may very fairly be assumed to
be a plaintiff, or in the employment of the plaintiffs’ company.
If so, there is the same reason against issuing a commission
for his examination, as in the case of Elwood. The other two
witnesses are to have interrogatories put to them for the purpose
of their giving expert evidence, and it is exceedingly undesirable
that such evidence should be given under commission and not in
open court.

The issuing of a commission to take evidence abroad is in the
discretion of the Court, and as appears from Daniels Pr. (Perk.
Ed.) p. 1099, “will not, if the application is opposed, be
granted, unless the Court ‘is fully satisfied that the justice of the
case requires it."’ N

A perusal of the recent authorities on the subject of taking
expert evidence under commission, satisfies me that: the referee
exercised a wise discretion in refusing the order in this case.
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KEATING v. MOISES.

Issue of patent on false representations.—Acts in force in
Manitoba.

Held, 1. Where a patent is issued in error, through the false and fraudulent
representations of the patentee, he may be declared to be a trustee
of the land for the party legally entitled thereto.

2. The laws in force in Manitoba have been as follows :
Up to 11th April, 1862, the law of England, at the date of the
Hudson Bay Company’s Charter.
+On 11th April, 1862, the law of England at the date of Her Ma-
jesty’s accession was introduced.

On 7th January, 1864, the law of England, as it stood at that date,
was declared to be the law of Assiniboia.

The bill asked for the cancellation of a patent issued to the
defendant, Mary Burns Moises, and that she might be declared a
trustee of the land in question for the plaintiff, as she had pro-

cured the patent to be issued to her through false representations,
which were also fraudulent.

J. S. Ewart and G. A. F. Andrews for plaintiff.
H. M. Howell for defendant Crotty.
W.H. Culver for defendant Wolf,

[+6¢h Octoder, 1883.]

TayLor, J.—The Imperial Act 8 & g Vic. c. 106, was referred
to and relied on by the defendant, and it was contended that
Kenny could not be regarded asa tenant having a lease from the
Hudson Bay Company, as, by that statute, every lease must be by
deed. That Act, however, was not in force here in 1851, the
date at which, as appears by the entry, Kenny's connection with
the land seems to have begun. Up to r1th April, 1862, the law
in force here was the law of England at the date of the Hudson
Bay Company’s charter. Then, on the rrth April, 1862, the law
of England at the date of Her Majesty’s accession was intro-
duced. This continued to the 7th January, 1864, when the law

of England, as it stood at that date, was declared to be the law-
ofiAssiniboias..
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"By the Statute of Frauds, which undoubtedly was in force in
1851, leases not in writing and signed by the party executing the
same have the effect of leases at will only. Here the memoran-
dum or entry in the Hudson Bay Company’s registry was not
signed by any one, and it does not seem to contain particulars
from which it could be treated as an agreement for a lease ; for
instance, no term is mentioned for which the grantee was to hold
the land. Kenny then seems to have been in possession of the
land, with the sanction and under the license and authority of the
Hudson Bay Company. If a tenant of the Company, hé was
only a tenant at will, and the tenancy determined at his death on
the 24th May, 1863. After his death the widow, M. B. Moises,
and his children continued in possession, and were in actual pos-
session in 1869 ; and in 1870 they so continued in possession with
the sanction and under the terms and authority of the Hudson
Bay Company, and were, in my,(‘)pinion. the owners of the land,
within the meaning of that clause of sub-section 3 of section 32
of 33 Vic. c. 3 of the Statutes of Canada, and so were the per-

sons entitled to call upon the Crown for the grant of an estate in
freehold.

It was argued that, if 50, under the-terms of 43 Vic. ¢. 7, 5. 1,
of the Statutes of Canada, their right to ask for a patent became
barred on the rst May, 1882; but here a patent was applied for
within the time, and the right thereto recognized, although the
Crown was deceived as to other persons being entitled to an interest
intheland. The application for a patent was made by M. B. Moises
in 1873, and, by her affidavit in support of her claim on the 3oth
July of that year, she swears, ‘‘that about the year 1863 my late
husband, Edward Kenny, died intestate, leaving one child, Edward
Kenny.” It cantiot be that, when she made that affidavit, she had
any idea that the heir at law was the person entitled, for in that case
she would have used the expression ““one son.”” I think she used
the expression ¢ one child,” suppressing the fact that there were
really five children, with the deliberate intent of deceiving the
Crown. Then, a further affidavit was made by her on the 2nd
November, 1881, in which she states that she is the widow of
Edward Kenny, and mother of Edward Kenny, the younger,
that she resided on the land on the 15th July, 1870, had re-
sided there for 'more than ten years before, and continued to
reside there about seven years after. She then stated that her
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son was born while she resided on the lot, giving the date, and
that he was ten years old on 15th July, 1870; also, that he re-
sided with her from his birth until he left the land. * On the
same day Edward Kenny, then a young man twenty-one years
of age, made an affidavit in which he swore ¢ that the facts
stated in his mother's affidavit were, he believed, true in sub-
stance and in fact.”” On this occasion, as on the former one,
no mention is ‘made of the existence of the other members of
the family, or of the possession of the land by them. I do
not think there ‘is much force in the argument that the Minister
of Justice evidently considered the heir-at-law, and not the chil-
dren generally, entitled, when he required legal evidence to be
furnished by the claimant ¢ that her son's right as heir-at-law
_had been vested in her.” The claim made disclosed the exist-
ence of one child only, a son, and no more, and he would
}naturall) be spoken of as heir-at-law of his father.

The son having released -his interest to his mother, and the
Crown having no notice or knowledge of any other possible
claimants, the patent issued to her on the 23rd January, 1882.

The case made by §he bill, as the foundation of the plain-
tiff’s claim to relief, is not very well stated. She alleges a
lease from the Hudson Bay Company to her grandfather for
999 years ; then his death is stated ; and the names of his widow
and children are given ; and then the death of her mother, his
daughter Ann, is stafed, and she claims to be heir-at-law and
next of kin of her mother ; .then an actual occupation of the
land by the various members of the family, including her mother,
on the r5th July, 1870, is alleged ; and, after stating the various
assignments and conveyances which have been made, she sub-
mits that the patent should be declared void, and that the de-
fendant M. B. Moises should be declared a trustee for her share
of the land. .

I do not think that the widow of Edward Kenny could, by her
second marriage,” confer upon her husband any right as. the owner
of the land, within the meaning of the 3rd sub-section of section
32 of the Manitoba Act. There is no evidence that he ever occu-
pied with the sanction and under the license and authority of the
Hudson Bay Company,

-«
VOL, II. M. L.R,
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The father of the infant, the husband of Ann Keating, makes
no claim to a share. By filing the bill as next friend of his in-
fant child, and claiming *that she alone is entitled to any share
or interest which his dead' wife had, he may well be taken to
have waived any claim on his éwn behalf,

This is not a case in which the Crown, with the knowledge of -

all the facts, after exercising a deliberate judgment upon them,
has granted the land to the defendant, It is a case in which
the Crown, by a wilful and, in my opinion, fraudulent eonceal-
ment of facts, has been induced to grant a patent, and I have
power, under the statute, to declare the patent void, as issued
through error. It is not, however, necessary to do 50, as
complete relief will be given to the plaintiff by declaring
M. B. Moises to be a trustee for her of her share of the land
The defendants, Crotty and Wolf, derived title to the land under
persons who obtained conveyances from the defendant Moises
before any patent to her had issued ; they, therefore, took the
land, and now hold it, subject to and affected. by any equities
which the plaintiff can set up against her.

The proper decree will be to declage M. B. Moises a trustee
for the land in question, to the extent of a 1% share thereof, for
the plaintiff, and that all parties claiming title thereto under
her are affected with notice of the trust, and hold the land sub-
ject thereto. :

The"bill has” been taken pro confesso against all the defen-
dants except Crotty and Wolf, I give the plaintiff her costs
against the defendants Moises, Crotty and Wolf; no costs to
or against the other defendants,

feld, Tha

TAvLos
for gecuri
ground tl
support o
by the def
payment |

The def
notwithstaj
v. Rafny .
not agree
to, that a c
where ther:

Noneg of
des Traquan
case is not
at p. 86.

The curr
tario, is cle
no right to
he has a def
Bradnym, 1
affirmed an
on the grous

~



ating, makes
nd of his in-
to any share
be taken to

nowledge of

upon them,
se in which
nt conceal-
and I have
l, as issued
do so, as
/ declaring
f the land
land under
nt Moises
, took the
ny equities

s a trustee
hereof, for
eto under
> land sub-

he defen-
“her costs
0 costs to

MANITOBA LAW REPORTS.

THE WESTERN ELECTRIC LIGHT COMPANY
v.
McKENZIE,

(IN CHAMBERS. )
Security for costs where no defence on the merits.

Held, That a defendant has no right to security for costs, unless he has a de-
fence on the merits,

G. G. Mills for plaint,iﬁs.
E. C. Goulding for defendant.
[24th December, 7884.]

TAvLOR, ].—This is an application made by the defendant
for security for costs, which is opposed by the plaintiffs on the
ground that the defendant has no defence to the action, [n
support of this an affidavit is filed, verifying two letters written
by the defendant, which certainly admit the claim, and promise
payment if a little time.is given, '

The defendant claims that he js entitled to an order for security
notwithstanding these letters, and he relies on the case of Zayle »
V. Rafny Lake Lumber Co., 1 M. L. R, 240. I regret that I can-
hot agree with my brother Dubuc in the conclusion he then came
to, that a defendant is entitled to security for costs, even in cases
where there is no defence on the merits,

None of the recent cases were cited to him except La Bangue
des Traqvaux Publiques v. Wallis, W. N. 1884, at p. 64, and that
case is not consistent with De Sz, Martin v. Dayjs, W, N. 1884,
at p. 86.

The current of recent authorities, both in England and On-
tario, i§ clearly in favour of the position that the defendant has
no right to compel the plaintiff to give security for costs, unless
he has a defence on the merits. It was so held in Winterfield v.
Bradnym, L. R, 3 Q. B. Div. 324, where the Court of Appeal
affirmed an order of the Queen’s Bench Division refusing security
on the ground that the defendant had admitted his liability for

~
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the debt sued for, and had set up a counter claim founded npon
a distinct claim, This case was followed in Ontario in; Doer v.
Rand, 10 Ont, Pr. R, 165, in which a defendant who, on his ex-
amination, admitted the debt, was held not entitled to security.
More recently in Anglo-American . Rowlin, 20 C. L. J. N. S. 37,

Boyd, C., affirmed an order of a local master setting aside an '

order for security which had been obtained on preecipe. In that
case the defendant had written a letter referring to the note sued
on, and asking a month’s time, when it would be paid. The
learned Chancellor held that the failure to answer the affidavit of
the plaintiff, and to explain the admissions in the letter, warranted
the conclusion that he had no-defence. In both of these Ontario
cases, Zhe Bank of Nova Scotia v. La Roche, g Ont. Pr. R. 503,
was cited, but the judges refused to follow that case.

In England, Winterfield v. Bradnum has been followed in
Mapleson v. Masini, L. R. § Q! B. Div. 144, and in De St. Martin
v. Davis, W, N, 1884, at p, 86,

T accordingly discharge the summons, but, in consequence of
the decision in Zay/or v. Rainy Lake Lumber Co., ante, it must
be without costs,
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THE NORTH-WESTERN NATIONAL BANK v, JARVIS,
(IN CHAMBERS.) (

Bills of Exchange Act.—Rescinding order Jor leave to appear.—
Note payable in *“legal 1ender moner.”—Place of payment,
eld, That upon new material it is competent for one judge to set aside the

order of another,

2. That the words * payable in legal tender money,” in a note, convey no
meaning beyond or otherwise than would have been given to the
note if these words had been omitted.

3. Where a note is payable at a particular place, but does not contain the
words “and not otherwise or elsewhere,” the Jex loci contractus, and
tiot the lex loci solutionis prevails,

This was an action on a promissory hote. Defendants having
obtained leave from a judge to defend, entered an appearance,
Plaintiffs thereupon took out a summons to rescind the order
giving leave to defend and for Jeave to enter judgmeént,

A. C. Killam for plaintiffs,
W. E. Perduefor defendants, \
s [20th December, 7883.]
WALLBRIDGE, C. J.—A writ of sﬁmm,ons was issq_ed; under
the Bills-of Exchange Act, on the 14th. November, 7883, upon
a promissory note, dated at Winnipeg, in this Province, which
on its face purports to be payable, at the First National Bank,
Minneapolis, in legal tender money. The note fell due on
the 28th October, 1883. . The suit. was thus commenced within
six months from the day on which it became due. This writ of '

summons was issued under and in accordance with the Bills of
Exchange Act, 18 & 19 Vic. c, 67.

The defendants obtained a judge’s order to entitle them to
appear, on the 1st December, 1883, upon an affidavit that’
the note sued on had been given by the defendants to~one
T. B. Walker, Aas part of the consideration for the delivery by
him, to the Winnipeg Lumber Company, of 12,000,000 feet of
saw logs, or thereabouts, one-half during the season of 1883,
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and the balance in the spring of 1884 ; that Walker did not
fulfil the contract, nor deliver the logs, nor any part of them,
as he engaged to do by his said contract ; that they were in-
formed that the plaintiffs obtained the note from said Walker
after it became due, and that they held it subject to all the edui-
ties and defences between the makers of the note and Walker ;
and that defendants had a good defence on the merits as above
disclosed.

Upon this affidavit a judge’s order was obtained, permitting
the defendants to appear, and an appearance was entered on the
1st December, 1883.

By Con. Stat. Man. c. 31, s. 30, any person making an affi-
davit used in any action, suit, or proceeding shall be liable, and,
upon a judge’s order, shall be compelled to submit to a viva voce
examination on such affidavit, which examination shall be re-

o 1
duced to writing. ¢

A judge’s order was obtained, ordering deponent to appear
and submit to be examined, before one of the examiners of the
court, at the place and time to be appointed therefor.

~

In pursuance of this order the defendant making the affidavit
i appeared and was examined, and, in his examination, says the
i ; note sued upon was given upon the consideration referred to
; (exhibit B.) Exhibit B., on being examined, is a letter written
by the Winnipeg Lumber Company to the T. B. Walker to
whom the note sued on was delivered, aitd by whom the same
was negotiated to the plaintiffs. This letter was written before
the note was given and before the contract was made between
Walker of the first part, the Winnipeg Lumber Company of the
second part, and five of the defendants in this suit of the third
part. This contract bears date the 25th June, 1883, and in
it the parties of the second and third parts covenant with
T. B. Walker that they will pay the note at maturity. The
® parties of the second and third parts embrace all the defendants
except the defendants Dick & Banning ; with respect to the
delivery of the logs, which forms the consideration in part for
the note ; by the agreement they are to remain at Clear Water
Lake and River Clear Water, in the United States, until the
spring of 1884, unless otherwise agreed upon by the parties. By
these agreements the notes fall due before T. B. Walker is obliged
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to deliver the logs for which the note is given. It js clear,
therefore, that the Payment of the note was not dependant upon
the prior delivery of the logs. This, however, only formed part
of the consideration for the note. Thiy Note, with others, ap-
bears to have béen given upon a compréise of a debt due to
Walker by the Lumber Company, by which Walker reduces his

b

Lumber Company, taking the notes, of which one of $25,000 is
sued, being two separate notes of $25,000 each, and taking the
Lumber Company’s notes for #140,000. The consideration for
the note sued on appears, therefore, to be made up of various
items. The full consideration not being the delivery of the logs
agreed for. But it hever could have been intended that payment
of the notes depended upon the delivery of the logs, as the notes
became due long before the logs were to be delivered, besides the
agreement contains an express covenant for the payment of the
notes ; this covenant is entered into by all the defendants, ex-
cept Dick & Banning,

It appears to me the defence set up by the affidavit on which
leave to appear was obtained, is fully met and explained by new
material, namely by Mr. Walker's affidavit and by the agree-
ments dated the 25th June, 1883, namely the agreements exe-
cuted, on the day the notes were given. This suit was com-
menced by writ of summons under the Act giving summary
procedure on bills of exchange (1855), and was commenced
within six months after the maturity of the note :

Act, unless the defendants can get leave from a judge to appear

and defend the action, the plaintiffs may sign final judgment at
once.

The defendants did get this leave, but the plaintiffs have ex-
amined the deponent and have produced the affidavit of
T. B. Walker, and the agreements made at the time of giving
the notes, and have asked to have the order of the judge so
made, rescinded.

The power of the judge to make such order is limited to the
giving leave to appear and defend, either By the defendants pay-
irg into court the sum indorsed on the writ, or upon affidavits,
satisfactory to the judge, which disclose a legal or equitable de.
fence, or such facts as would make it incumbent on the holder

.
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to prove consideration, or such other facts as the judge may
deem sufficient to support the application, and on such terms as
to security or otherwise, as to the judge may seem fit.

Upon this summons to rescind the judge's order giving leave
to appear and defend, coming on for argument, the defendants
contended, first, that one judge ought not to rescind the order
of another judge, but that an application to the full court is the
only and proper course to be pursued. .

Upon this point I do not consider the practice of the court is
open to argument, having been settled both in England and in
Canada, by authority. * And first in'Canada the present Chief
Justice of the Queen’s Bench in Ontario lays it down, not as
new, but as well settled practice, as follows: ““The full court
seems to be the proper tribunal to rescind 4 judge’s order, except
when it is sought to rescind it on matters arising afterwards, and
not in review of the judge’s discretion or right to make the
order.””  Ross v. Grange, 27 U. C. Q. B. 308.

This matter does not come up by way of an appeal, but is an
independent application founded upon new material. The case
of Agra & Masterman's Bank v. Leighton, L. R. 2 Ex. 56, arose
under this very Bills of Exchange Aét, and it was then held
that, upon new material, it was competent for one judge to set
aside the order made by another, and the case of Girvin v-
Grepe, 1. R. 13 Ch. Div. 174, is «in part materia, and is also
applicable.

It was further objected that the insertion of the words, ¢ pay-
able in legal tender money,"’ distinguished this case, and that it
was not a promissory* note within the statute of 3 and 4 Anne,
c. 9, made perpetual by 7 Anne, c. 25. I can find no case
exactly like this, but in principle the words objected to convey
no meaning beyond or otherwise than would have been given to
the note if these words had been omitted, for these words express
only the legal import of the note, if they had been omitted.

There is, however, this peculiarity in this note, it is made in
Winnipeg, Canada, payable at the First National Bank,
Minneapolis ; the words, ‘‘and not otherwise or elsewhere,’’ are
not in the body of the note; the effect of this is, that the note
is payable generally, and not at a particular place, and conse-
quently the /ex Joci contractus, and not the lex loci solutionss,,
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prevails, and thus this note is payable in Canadian currency.
This was so held in Ontario when the United States Treasury
notes were not equal to gold, and the ‘maker of the note was
obliged by this construction to pay a much larger sum than
would have pai his note if he had paid it in the United States,
where, by the plain and evident meaning of it, it was made pay-
able. The Statute 1 & 2 Geo. 4, c. 78, makes these words
compulsory in order to fix the Place where payable, and to
prevent its being held a note payable generally, I refer to

Hooker v, Lessiie, 27 U. C.Q. B. 295, and Meyer v. Hutchinson,
16 U. C. Q. B. 476.

Generally, unless there be fraud or perjury in obtaining the
order, or it be clear that there is no defence, it will not be
rescinded.  Pollock v, Zurnock, 1 H. & N, 741.  Febart v.
Stevens, 30 L. J. Ex, 1.

By the English practice the application to rescind should be

made to the judge who granted the order. Mathews v, Marsland,
27 L. J. Ex. 148.

We have, however, in this court, in Manitoba, adopted the
practice in 4gra &v Masterman's Bank v, Leighton, L. R. 2 Ex.
56, and act upon it daily ; from our peculiar position and the
amount of business before t
(consenting to one judge rescinding the order of another,)
indeed, if we had not done so it would have caused great incon-
venience to suitors, and would have enabled defendants, having
merely a prima Jacie defence, to free themselves from the very
stringent provisions contained in the Bills of Exchange Act.

In my opinion it clearly appears that the defendants have no
defence to the action, and I direct that the order permitting the
defendants to appear should be rescinded, and the plaintiffs
allowed to enter judgment,

s
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REGINA v. HOUSE.
(IN CHAMBERS.)

Habeas corpus.— Defective commitment.— Substitution of corrected
i .
commatment.
Prisoner had been committed under a warrant, which was defective. Sub-
sequent to the service on the jailor of a writ of 4adeas corpus he received
another warrant of commitment which was regular.

Held, That the second warrant of commitment was valid, and sufficient to de-
tain the prisoner in custody.

L. W. P. Coutlee for the Crown,
J- S. Hough for the prisoner.

[z5th January, 1885.]
Dusuc, J.—The prisoner wad arrested for stealing an ox, at
St. Andrews, County of Lisgar, and, after a preliminary exam-
ination, was committed -for trial, by James Stewart, Justice of
the Peace of St. Andrews, under a warrant of commitment dated
the 12th January instant, (188s,). which disclosed no offence.

At the same time, the~depositions taken by the magistrate
were sent to the office of the Deputy Attorney-General.

On the 14th instant, a writ of 4adeas corpus was issued, com-
manding the jailor to bring the body of the prisoner, on .the
15th instant, before the judge sitting in chambers at Winnipeg.
The said writ was served on the jailor on the same day.

An hour or two after service of the wtit on him, the jailor re-
ceived another commitment, in due form, signed by the same
Justice of the Peace, James Stewart, committing the prisoner to
the common jail, for the said offence of stealing an ox. The said
commitment was indorsed : ¢ Corrected warrant of commit-
ment.’’

This morning the jailor made his return to the writ of habeas
corpus before mg in Chambers, in these words indorsed on said
writ: “To His Lordship the Chief Justice and the Judges of
¥ Her Majesty’s Court of Queen's Bench for Manitoba, My
return to the within writ appears by the warrants hereunto an-
nexed and marked respectively schedule A and schedule B,"
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The counsel for the prisoner moved f::- the discharge of his
client, on the ground that the commitment under which the
prisoner has been brought and is detained in custody does not
disclose any offence, He contended that, although the second
warrant was issued by the magistrate before the writ of habeas
corpus, as the jailor had no notice of it when he was served with
said writ, he could not detain the prisoner under said second
warrant ; when he received the writ of Ahabeas corpus, he had no
legal commitment to detain ‘him, and, therefore, the prisoner
was entitled to his discharge.

The counsel for the Crown argued that the prisoner, being
now detained under a valid commitment, should not be dis-~
charged.

It appears to be settled that a second warrant of commitment
delivered by the magistrate to correct or amend a first one which
is defective, or to be substituted therefor, is valid and sufficient

to detain a prisoner in custody. £x parte Cross, 2 H. & N. 354.
Re Fell, 15 L. J. M. C. 25.

The question here is, whether a second commitment is valid
when delivered to the jailor after service on him of a writ of
habeas corpus.

In Rex v. Marks, 3 East 157, it was held that, on the return
of a writ of Aadeas corpus, the Court may go beyond the war-
rant of commitment and look at the depositions, to see whether
there is a corpus detict; Justifying the detention,

The same was held by Robinson, C. J., in 7o Anderson,
20 U.C.Q.B. 162, where he says: “‘ Upon the return to a habeas
corpus, it is the foundation of the warrant. to which the Court
looks when that is before them upon a certiorars, rather thin the
warrant itself. When a legal cause for the imprisonment appears
upon the evidence, the ends of justice are not allowed to be de-
feated by a want of propet form, but the Court will rather see
that the error is corrected,’’

In Bx parte Page, 1 B, & Ald. 568, it was held that, after the
issuing of the writ of habeas corpus, and before the return to i
a fresh warrant of commitment may be made, ‘stating more fully
the cause of detention 5 and that, if both warrants are defective
in form, the Court will, if a cause of commitment appears, re-
commit the prisoner, : :
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The same thing was held in Rex v. James Gordon, 1 B. &
Ald. 572. (n.)

It is true that in' Re Eimy, 1 Ad. & E. 843, the second com-
mitment was not allowed, but the circumstances were very pecu-
liar. The jailor stated in his return that the first warrant had
been taken away from his possession and replaced by a new one;
how and by whom the change was made he did not know. As
it did not appear on the face of the second warrant that it had
been placed there in substitution of the first one, the Court
would not assume that it was so substituted.

That case was referred to and discussed in Reg. v. Richards,
5 Q. B. 926, where a second warrant had been sent to the jailor,
and Denman, C. J., said: ““It is impossible not to see that the
jailor has returned a good warrant upon which the parties may
be lawfully detained.”” The same doctrine was followed in Zx
parte Cross, 2 H. & N. 354. In Re Smith, 3 H. & N. 227, the
jailor stated in his return that, after having received a warrant
of comniitment, the magistrate had caused to be delivéred to
him a certain other warrant of commitment ; it was held that
the defect in the first warrant was cured by the second, it ap-
pearing by the return that the second warrant was substituted by
the same magistrate as an amendment to the first, :

In Chaney v. Payne, 1 Q. B. 712, it was held that the first con- : "y

viction must be drawn, before the former one has been quashed for
informality. But it appears that at any time before it is quashed
it can be received.  The same was adopted in* Charter v.
Greame, 13 Q. B. 216.

In the present case, the jailor returned both warrants to the
writ of Aabeas corpus, showing thereby that they are both in
connection with the detention of the prisoner. The second
warrant is marked as a corrected warrant, and bears the same
date as the first one. In the different cases on the point, it ap-
pears to be of no matter whether the writ of Aabeas corpus is
issued or served before the delivery of the second warrant. The
return of it alone appears to be considered, and, as held in
Chaney v. Payne and Charter v. Greame, it seems that the
second warrant might be a)lowed at any-time before the convie-
tion has been quashed for informality and the prisoner dis-
charged: ' ] !
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Under the authority of the above cases, T think the Pprisoner

is lawfully detained under the second Wwarrant, and should not
be disgharged.

By'the writ of kaseqs corpus, the jailor is commanded to bring
the body of Joseph House, with the cause of his being taken
and detained on the 15th day of January, 1885. He has obeyed
the writ in returning both Wwarrants, and, as the second warrant

shows a good cause of detention, the prisoner should not be
discharged.

ALLEN v, DICKIE.
(In CHAMBERS.)

I’Ieatﬁ'ﬂg—f’lemﬁng' a number of pleas logether —
Rule No: .5,

Held, Under generat rule 5 of the Co

any number of pleas may be pleade

The plaintiff declared on the common counts, and the defendant
—besides the pleas of never indebted and Payment—pleaded
specially that the work sued forsby the plaintiff was done under,
a special contract between the parties, and averred that the
work had not been done according to the terms of the contract,

G. Davis, for the pléintiﬂ', obtained a summons to strike out .

the special plea,- on - the ground that it was equivalent to the
general issue, and

General

urt of Queen’s Bench for Manitoba
d together without a judge’s order.

463.

W. E. Perdue showed cause and contended that the
plea could be pleaded with the others under
the Court of Queen’s Bench for Manitoba,
a judge.

special
general rule 5, of
without the leave of

[ December, 7884.]

WALLBRIDGE, C, J.—Held, That under the above rule any
number of pleas may be pleaded together, without an order from

a judge, and he allowed the plea to stand and discharged the *
summons,
i \ .
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McMILLAN v. BARTLETT.
) (IN CHAMBERS.)
Interpleader— Examination of parties.
Held,—That an order cannot be made for the examination of a defendant in
an interpleader issue.

The plaintiff in an interpleader issue, who claimed the goods
in question under a chattel nortgage, having obtained, ex parte,
an order for the examination of the defendant in the i issue, a
judgment creditor, under whose execution the goods had been
seized, the defendant obtained a summons to rescind the order.

J. W. H. Wilson for execution creditor.

A. Haggart for mortgagee.

[26th December, 1884.]
TavyLOR, ].—As the defendant has not filed any bill, petition,
or declaration, or answer, or pleaded any plea, or made any
affidavit used or'to-be used on this proceeding, the plaintiff is
not entitled to an order under Con. Stat. c. 31, s. 30, fot her
examination. Section 48 of Con. Stat. c. 37, does not warrant

™ the making of such an order, for that section relates to the final

disposition of the merits of claimants, and the rules and orders
referred to there are evidently rules and orders as to costsand
all other matters incident to such final determination and
disposition of the merits. The case of Z%e Canada Permanent
Savings Society v. Forest, 6 Ont. Pr. R. 154, was relied upon in
support of the order. But that was a case decided under section
24 of the Ontario Administration of Justice Act 1873 (Ont.
Stat., 36 Vic., c. 8), which provides that ‘“ any party to an
action at law, whether plaintiff or defendant, may * * * *
obtain an order for the oral exammatlon * X * % of any party
adverse in point of interest.’”’ What was decided in that case
was, that the words ‘‘action at law "’ there include an interpleader
proceeding. Our statute is by no means so wide in its terms,
and the order complained ‘of, must be discharged and set aside
with costs. See /n re Zurner v. Imperial Bank of Canada, 9
Ont. Pr. R. 1.
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PATTERSON v. KENNEDY.
(IN CHAMBERS,)
Interpleader summons— Costs of sheriff where claimant abandons.

Held,--That where a plaintift examines a claimant upon his affidavit, and the

lai bsequently abandons his claim and is barred, and ordered to

pay the costs of the sheriff and the plaintiff, the Proper order is, that

the sheriff’s costs be taxed to il

that the plaintiff add them to
pay it to the sheriff,

m and an allocatur served on the plaintiff,
is costs, and upon receipt of the amount

The facts appear from the judgment.
J- S. Hough for the sheriff
G. Patterson for plaintiffs.

“ : [232% October, 7884.]
WaLLBRIDGE, C. J.—The plaintiffs Placed an execution
i nds of the sheriff of the Eastern Judicial
District, and pointed out and instructed him to seize on certain
personal property as that belonging to the defendant.  This
property was claimed by one Cottingham.  The sheriff with
reasonable dispatch applied to a judge in chambers at Winnipeg
and obtained, an interpleader “Summdns calling on the
plaintiffs and the claimant to appear and maintain or relinquish
their claims to this Property. Ubpon the retu
the plaintiffs examined the claimant upon his affidayit of claim
to the goods. ~ After such examination the claimant abandoned,
and he was barred and the sheriff was ordered to sell ; the .
claimant was also ordered to pay the costs both of the sheriff
and the plaintiffs, Before this order was drawn up Mr. Hough
for the sheriff applied to have the terms of the order varied by
i to pay the sheriff’s
ordered to add such costs to the
plaintifi’s costs and levy the whole from the claimant. By this
means the plaintiffs would be obliged to pay the sheriff’s costs,
in any event, and might not be able to get them again from' the

the same from the claimant, M, Hough contending that as the

plaintiffs had done more than merely examine the' claimant’s

affidavit, as in Wilkins v. Peatman, 7 Ont. Py, R, 84,
T

J 3
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had directed the particular levy made, taken out an order
to examine the claimant on his affidavit, had the summons
enlarged to admit of such examination, (though the claimant
when served and paid his conduct money, failed to attend, and
allowed his claim to be barred, ) the plaintiff had brought himself
within the rule laid down in Canadian Bank of Commerce v.

_ Zasker, 8 Ont. Pr. R. 351, and should now be compelled to

pay the sheriff’s costs, and take his chances of being able to get
them from the cldimant. The case is not exactly like either of
the cases cited. Here, it is true, the plaintiffs directed what
property should be seized, but events have shewn these directions
to be correct, and the claimant has been barred. The plaintiff’s
contention in all cases has been sustained.

Con. Stat. Man. c. 37, s. 53, directs that in case the claimant
abandon his claim the judge may order:him to pay the sheriff
his costs. This is direct authority for ordering the sheriff’s costs
to be paid by the claimant, but it is not said to whom he shall
pay them. And it is said in the concluding words of that
section, that ¢ the judge may make such other rules and orders
as may appear just according to the circumstances of the case.’’
It is not every step taken by a plaintiff beyond looking at the
claimant’s affidavit which subjects him to costs, for by reference
to section 58 of that Act, even when the plaintiff takes an issue
with the claimant—which is a mugh greater step than examining
the claimant upon his affidavit—in such case, this section declares
that the plaintiff shall be liable to pay the sheriff’s costs, only upon
receipt of the same ; though these costs are in the discretion of the
judge by section 53. I think I shall be exercising the discretion
which the statute contemplates by directing that the sheriff’s
costs be taxed to him and an a//ocatur served on the plaintiffs,
that the plaintiff add them to his costs, and levy the same upon
the claimant, and upon receipt of those costs he shall pay the
same to the sheriff. This form of order is suggested in Smith v.
Darlow, L. R. 26 Ch. Div. 605, and, I think, meets the statutory
requirements and the proper demands gf this case ; and, in case
the plaintiffs refuse or neglect to take &e proceedings to collect

these costs then the judge has power in his discretion under section

53 to order the plaintiff to pay. the same directly to the sheriff. -
The sheriff will take the possession-money from the amount
levied under the f£. fa., and if he shall have paid it over to
the plaintiff the plaintiff must refund to that extent.
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FISH v. HIGGINS.

Chattel mortgage — Consideration.— Debt represented by notes not
held by mortgagee.

A. executed a chattel mortgage to F., the consideration being stated a's
$912.20. It appeared that of ths amount §612.20 was made up of notes
given by A. to F., but then under discount in the Merc
due, and the sum of $300 advanced in cash, Th
taken up by F., and he produced them at the trial
affidavit was indorsed upon the mortg;

Bank, and not
¢ noteQwere subsequently
- The Ysual mortgagee's

age, stating that the moftgagor was justly
:l)

and truly indebted to the mortgagee in the amount mentioned & {I mortgage.

Held, by the full Court (Taylor, J. dissenting), affirming the decision of
Wallbridge, C. J., that the mortgage was valid.
J- J- Robertson for plaintiff,
W. 25 Culyer for defendants.

The sheriff of the Eastern Judicial District having seized, under
the executions against goods, the goods and chattels claimed by
Higgins, Neild, and Anderson & Gordon as execution creditors,

debtor John Angus, an interpleader order dated the 2znd of
May, 1883, was made, to try the rights of the respective parties,
in which interpleader the assignee, Evans, asked to be made a
party.

The order in which the executions came to the sheriff’s hands
was as follows ;—

Anderson & Gordon . . ... . 215t March, 1883.
Higgihs v s n v oo - 24th March, 1883,

Neild S - I2th April, 1883,
Assignment, Angus to Evans, for

the benefit of all creditors . . 27th February, 188;.
Evans went into possession forthwith,

Fish claimed under a chattel mortgage on certain lines of the
execution debtor’s stock of goods, by mortgage dated the rgth
of February, 1883, which was filed with the clerk of the county

YOL, I, M. L, R, 5
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court in the proper office, on the 23rd of the same month, and
was made for the sum of g9r2.20, payable on the 19th of May,
1883, without interest,

Angus carried on ‘business under the style of Angus & Co.,
but it was his sole business, and he had no partners.

Houston claimed under a chattel mortgage from the execution
debtor, John Angus, dated 19th of February, 1883, filed with
the proper clerk of the county court on the 23rd of the same
month, for the sum of $1,055.85, proviso for payment on 19th
of May, 1883, without interest. By the evidence it appeared
that the chattel mortgage to Fish was made up as follows,—of

$300 cash, obtained by Angus on Fish's acceptance; $1co cash

lent, and the balance of a former note to Fish of $150, and .

interest $2.75, equal to $252.75 an account for goods sold of
$147.45; a note due 23rd of March, 1883, of g210, with some
addition making $212; this whs Angus’ account of the manner
in which the chattel mortgage was made up. Fish gave sub-
stantially the same account of the sums making the amount of
the chattel mortgage. 'The mortgage was for $912.20, and of
this amount there was, at the time the chattel mortgage was
given, $611.45, under discount in the Merchants Bank here, and
not due. Those notes were subsequently taken up by Fish, and
he produced them on the trial.

The chattel mortgage to Houston was for $1,055.85, the
mortgagees werc merchants, residing in Montreal, and the
mortgage was given to secure them for the amount of Angus’
notes, which were not due when the mortgage was given ; these
notes were produced by the mortgagees, and it was not charged
they had been discounted or negotiated away ; that sum appeared
to be due for goods and merchandise supplied to Angus by the
mortgagees.

[¢th February, 1884.]

WaLLBRIDGE, C. J.—I have already expressed my opinion of
the validity both of the mortgage to Fish and to the claimant,
Houston, in the judgment delivered upon the hearing (2). It was
objected to my finding, that because the promissory notes were
under discount in a bank when this chattel mortgage was given,

(@) His Lordship then held that the mortgages were dona.fide.
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that therefore this chattel mort
that

amount of the n'gage being ggr2. 20.

It is also further objected, that this is a case coming within the
4th section of the Act respecting the mortgaging and selling of
personal property, Con. Stat. Man., c. 49. The dona JSides of
the chattel mortgage was found in the claimant’s favor, and
the mortgage is attacked upon these grounds as a matter of law,
With respect to the first ground, it is argued that the debt, at
that time, was due to the bank with which the notes had been
discounted, for at least part of the debt ; I can find no authority
which goes that length. The debt represented by the notes so
discounted was a debt due to Fish, for goods sold to Angus in
the ordinary course of business, and the notes were but the
evidence of the debt ; the debt existed by reason of the sale of
the goods, not by reason of giving the notes. Fish had indorsed
the notes, got them discounted, and took them up and produced
them as his property at the trial.  Zhe Meriden Sitver Co. v.
Lee, 2 Ont. R, 451, Smith v. Harrington, 29 Gr. 502, Troop

V. Hart, 7 Sup. C. R. 512, in my judg?ﬂt fully sustain this
view.

I do not think the case is one atall affected by the 4th section
of the Chattel Mortgage Act, upon the-ground that it is not a
mortgage to secure the mortgagee against the indorsement of the
notes; the mortgage is to secure the debt represented by the
notes, the consideration for which Was real and.valid, and is not

a transaction of the kind mentioned in the statute, namely,
securing the mortgagee against the indorsement of promissory
notes ; .that section of the statute refers in my opinion to cases
in which the mortgagee is secured against a liability created by
reason of an' indorsation, and not when there is a debt due by
the mortgagor to the mortgagee ; moreover, if Fish had not
paid the notes, and the bank continued to be the holder, fthink
it is clear the bank could have compelled Fish to transfer the
mortgage to them. 'Respecting th

debt was real, he was the holder of the notes for which th

mortgage was given, and the notes represented googd

Y
him to Angus. In my judgment the rule i sho d be dis-
charged with costs.
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Dusuc, J.—The evidence shows that when the claimants took
the chattel mortgages from Angus, they did not know that he
was insolvent, and that Angus himself, though pressed for
money, was not aware of his insolvency. And in fact, in taking
stock, his assets were put down at $11,106.08, while his liabilities
alllquixted to $11,366.56. The only difference is $260.48. So
we may believe Angus when he says that when he got. the
#$300 from Fish and gave the chattel mortgages, he thought he
was solvent, and in a little time could pay all his liabilities. He
adds, that he had not been sued nor threatened to be sued.
Under these circumstances I think that the learned Chief Justice
properly found that the two chattel mortgages in question were
given for good consideration and dona fide. '

TavLor, J.—The question to be decided is the validity of two

chattel mortgages dated 1gth February, 1883, and made by John
Angus, the one to S. B. Fish for $912.20, the other to Charles
Houston & Co. for $1,055.85.

Angus was a merchant, carrying on business at the town of
Emerson, and had purchased goods from Fish, who carried on
business in the City of Winnipeg, and also from Charles Houston
& Co., merchants in Montreal, through Fish, who was their
agent in this province. A few days before giving these mortgages,
and on the 5th February, he gave two chattel mortgages upon
portions of his stock in trade, one to W. H. Nash, and the other
to Charles Constantine, to secure them against accommodation
indorsements by them for him. On the 27th February, eight
days after the giving of the mortgages in question, Angus
executed an assignment for the benefit of his creditors to H. G.
Evans, the manager of the Ontario Bank at Emerson.

Executions against Angus were placed in the sheriff’s hands,
one at the suit of Anderson & Gordon on the z1st March, one at
the suit of Higgins on 24th March, and a third at the suit of
Neild on the 12th April.

A warrant from the sheriff to seize was sent to one William
Williams, his bailiff at Emerson, apparently on 23rd March.
That bailiff was then absent from Emerson, and the warrant came
to the hands' of his brother, James A, Williams, who acted as
batliff for the four chattel mortgagees, and there is a dispute as
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to whether, when he seized, he was acting under the sheriff’s
warrant, or as bailiff for the mortgagees,

Taking up the mortgage to S. B. Fish, I have come to the con-
clusion that its validity cannot be upheld. T have arrived at this
conclusion only after a careful consideration of the able arguments
of counsel and of the evidence ; the more careful, that the concly-
sion at which I have been compelled to arrive is not in accordance
with that arrived at by the other members of the court.

The amount secured by the mortgage was #912.20, made up
as follows,—three notes of g252.45, $i49.45, $210, and a sum
of $300, a draft drawn by Angus upon Fish, and accepted and
paid by the latter. It appears that on the 23rd January this

* draft was drawn and sent from Emerson to Winnipeg, but Fish

declined to accept. Shortly after, Angus came to Winnipeg,
and then persuaded Fish to accept the draft, which he did on
the 7th February, and then he, on the rath February, paid it by
a cheque on the Merchants Bank. Before he would accept this
draft, Fish insisted that Angus must give security for his in-
debtedness, which he agreed to do, and. in pursuance of this
request the mortgage in question was given.

The ground upon which I fold the mortgage invalid is, that it
was given for the sum of $912.20, stated in the mortgage as the
consideration for which it is given, and sworn in the affidavit of
the mortgagee to be the amount’in which the mortgagor ““is
justly and truly indebted to me this deponent.’”” In facl't, the
mortgagor was not, at the date of the mortgage, indebted to
the mortgagee in ‘any such sum. The total amount of the direct
and actual indebtedness at that date was the sum of $300, the
amount of the acceptance paid on the r2th February,

The three notes which make up the remainder of the $912.20,
were at that time the property of the Merchants Bank, having
been discounted there by Fish. It is true that Fish was liable
upon these notes to the bank as an indorser, and he might have
taken security by way of chattel mortgage against that liability
under section 4 of the CRattel Mortgage Act. * But in that case
the mortgage and the aﬂi;:vit should have shewn the true con-
sideration for which the mortgage was taken,

That the mortgage here does not show the true consideration
is, in my opinion, sufficient to render it invalid
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The case of Walker v. Niles, 18 Gr. 210, was relied on by.the
mortgagees, but that case was not like the present. There, it is
true, part of the consideration for which the mortgage was given
was a promissory note made by the mortgagee, and which he had
not at the time paid ; but there the mortgagor took the note as
cash, and it was a note made by the mortgagee, and upon which
he was directly and primarily liable.

In several cases in Ontario the fact that, as here, the notes were
under discount, was referred to on the argument; but not treated
by the Court as of any moment. I cannot regard it in that
light. Indeed, even had the courts in Ontario expressly decided,
that under such circumstances the mortgage would be good, it
would not alter the opinion at which I have arrived.

In Smith v. Harrington, 29 Gr. 502, where it was sought to
impeach a mortgage on the ground that it had been made in
contemplation of insolvency, hnd with a view of fraudulently
preferring the defendant, the present learned Chief Justice of
Ontario held, that while the defendant might, under the circum-
stances proved, hold the mortgage for advances made by the
mortgagee contemporaneously with the execution of the incum-
brance, and also for future advances, intended to be secured
thereby, he could not hold it for notes indorsed by the mortgagee
for the mortgagor outstanding in the hands of third parties and
not paid. | ; !

The case of Zroop v. Hart, 7 Sup. C.R. 512, was one in
which the question of whether a vendor who had sold goods and
taken a note therefor, could claim a lien on the goods, in the
event of the purchaser’s insolvency before payment was discussed.
In that case Chief Justice Ritchie, in discussing the question and
speaking of the effect of taking a bill or note, said, *If the

credjfor negotiates the bill or note for value, and without render- -

ing himself liable it will'operate as payment though dishonored.
L *\But if the creditor negotiates the bill or note, so as
ender himself personally liable upon it, in that case it will
ot operate as 4 payment if dishonored.”’

And Strong, J., speaking of tlie lien, $aid, “the vendor is
entitled to insist upon this lien, aswell in the case where a bill
or note has been taken for the purchase money, as where the
price is unsecured, and the circumstance that a bill so taken is
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1 on by the outstanding in the hands of a bona fide holder for value makes no
There, it is difference 'in the vendor's rights if he is himself liable as an
e was given indorser on the bill,””

rich he had But the whole question there was, whether the vendor had a
the note as lien or not, whether in fact he was entitled to hold the goods as
ipon which a security,

No one questions here, that Fish had a right to take security,
notes wer:la in respect of the indebtedness of Angus. The question is, as to
0 Erea;e ' the form in which it wag taken. At the time the mortgage in
AL HiAL question was taken, who was entitled to call upon Angus for
ly decided,

payment? Not Fish, but the Merchants Bank which held the
notes.  Fish could be called on only if Angus failed to pay, and

-gainst this liability he had a right to take a mortgage under the -
 sought to N 4th section of the Act. -

1 made in

e good, it

To hold that a person liable as a surety can take a chatte]

audulently mortgage for the amount for which he is liable, stating it as an
Justice of amount actually due, or accruing due, to him, and not according
he circum-

to the truth of the matter, is directly contrary to the whole
current of authorities, which require the most minute and parti-
cular aécuracy in chattel mortgages. It is true that sometimes
the requiring such accuracy in minute particulars has operated
hardly, but when it s borne in mind that so many frauds are
attempted in connection with chattel mortgages, it is, in my
judgment, unwise to relax the stringent rules which the courts
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goods and At the time the mortgage to Charles Houston & Co, was taken,
ods, in the the amount of Angus' indebtedness to them Was represented by
discussed. five promissory notes. . One of these, for $260.40, fell due the
estion and next day, but in taking the mortgage a note for that amount—
, “If the cither the note due the next day or one for the same amount
ut render- * falling due on the 10th May following—was omitted, Fish says
i5]}°“°"ed' by mistake. The mortgage was taken for $1,055.85. At the
ote, so as

@ time the mortgage was given, Fish says that Angus produced’ a
statement, showing a surplus of assets over liabilities amounting

! to g500. That he had no such surplus, but was in fact insolvent,

vendor is there can be no doubt ; for when he made his assignment a few

ere a bill days after, he was so, and he says he incurred no new liabilities

where the after the giving of the mortgages. We hear nothing of any

o taken is losses he sustained during the short interval,

ase it will
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In face of the finding of the learned Chief Justice, that the
transaction was -dona fide, I am not prepared to say that it was
not, though in my opinion the circumstances attending the taking
it, are exceedingly suspicious. The giving of it cannot be ac-
counted for by pressure brought to bear upon the mortgagor, for
his indebtedness was secuged by notes, none of which were due.
Then it was taken, payable at a date before one at least of the
notes would mature.

As to the taking possession of the goods by the mortgagee,
Fish, in the view I take of his mortgage, had no right to take
possession, for it was invalid. As to Houston, the goods were
bound by the delivery of the writ of £. fa. to the sheriff, and no
one could acquire a title to them as against. that writ, except a
person purchasing bona fide and for valuable consideration before
the actual seizure by the sheriff. A mortgagee cannot set up the
defence that he is a purchaser for value, without notice, I think,
however, that upon the whole question it might fairly be held,
that the seizure by the sheriff was as early as the taking possession
by these mortgagees. ;

7
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LEWIS v. WOOD.

Ex parte injunction on appeal after refusal by single judge.

A motion for injunction to restrain g sheriff’s sale was refused by a single
judge after argument.  Upon motion ey parte to the full court, the plaintiff’s
counsel stating his intention to appeal, an injunction was granted, until the

re-hearing of the order or the hearing of the cause, whichever should first come
on,

In this case the plaintiffs, who had obtained a judgment at law
against M, B, Wood, filed their bill 1o resttain the sale by the
Sheriff of the Eastern Judicial District of hig stock in trade,
under an executionrissued upon a judgment ¢htained against him
by Jane Wood, alleging the latter to be a judgment obtained
fraudulently, and for the purpose of giving the plaintiff, Jane
Wood, a preference over other creditors, A motion for an
injunction made before Mr. Justice Dubuc was refused, The
sale being advertised to take place at two o’clock on the same
day, the full court sitting in Term was moved for an ex parse
injunction to stay the sale, counsel stating that it was the inten-
tion of the plaintiffs to appeal against the order refusing the
injunction made by Mr. Justice Dubuc,

/. S. Ewars, Q.C, and /. B. Medrthur, Q.C., for the plain-
tiffs, cited Galloway v. Mayor of London, 3 De G. J. &S. 59;
Lazenby v, White, 1. R. 6 Ch. App. 89 ; Walford v. Walfora,
L.R. 3Ch, App. 812; Wilson v. Church, 1., R. 11 Ch, Div. 576;
Joyce on Injunctions, 1 319-21,

TAYLOR,].——The case of Wilson v. Church, L.R. 11 Ch. Diy, 576,
cited by Mr, Ewart, seems an authority for granting such an in-
junction as is asked, But in the present case we do not think we
should grant one which would have the effect of staying the sale
entirely. The judgment of Jane Wood is for large amount,
said to be greatly in excess of the value of the debtor’s stock
in trade. The judgment of the Plaintiffs, Lewis & Co., is only
for $1,500, and beyond being secured in the recovery of that,
should they succeed in their present contention, they have no
interest in saying how the stock should be disposed of.
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As my brother Dubuc, who has been referred to, says there
were matters involved in this case and argued before him which
might properly be discussed on an appeal, we propose issuing
an order, that upon the plaintiffs undertaking to set down the
order ma(}é *nerein, dated the zoth of December, 1884, for
re-hearing upon the first day upon which the same can be re-
heard, and to serve notice thereof, the Sheriff of the Eastern
Judicial District do either retain goods in question in this cause
to the value of 1,500, or do, out of the proceeds of the sale of
the said goods, pay into court, to the credit of this cause, the
sum of g1,500, to be retained until the re-hearing of the said
order, or until the hearing of this cause, whichever may first
come on ; any of the parties to be at liberty to make any appli-
cation respecting the goods or money which they may be
advised, before a single judge of the court.

That the appeal has not been set down for hearing, or that
notice of the intention to appeal has Dot yet been given under
general order 165, does not seem to be an obstacle to the Court
making such an order. Proceedings have frequently been stayed
on the mere statement of counsel that the parties have been
advised to appeal, and intend to do so. See Cotfon v. Cordy,
5 C.L.J. O.S. 675 Mayor of Gloucester v. Waod, 3 Hare, 131.

WaLLBrIDGE, C. J., and SmiTH, J. concurred.
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REG. EX. REL. HAIGHT v. NASH.

Municipalities Act. —Special charter— Contestation of elections.—

Jurisdiction.

Held, That the procedure prescribed for the contestation of elections by the
General Act relating to municipalities, 47 Vic. c. 11, 5. 95, superseded that
contained in the special charter of the City of Emerson, 46 & 47 Vic,
c. 8o.

Hon. S. C. Biggs, Q.C. and F. E. Burnham for pfaintiﬂ'.
H. M. Howell, Q.C. and 4. McKay for defendant.

[z3th February, 1885.]
TavLOR, J.—The charter of the City of Emerson,.46 & 47 Vic.
¢. 8o, passed by the legislature in 1883, provides in section 18,
that if the election of the mayor or of one or more of the aldermen
be contested, such contestation may be tried in Term or Vaca-

tion by a judge of the Court of Queen’s Bench or County Court
for the judicial district wherein the city is situated. The section
then goes on to point out the mode of proceeding. The
statute nowhere contains any provisions showing what" shall
render an election invalid,

In 1884 a General Act relating to municipalities was passed,
47 Vic. c. 11, The 41st section of that Act is an interpretation
clause, and it provides, that “ muhicipality "’ ““shall mean any
locality, the inhabitants of which are already incorporated, and
are continued, or which becomp incorporated under this Act,
or under any other Act of' this Legislature, passed at the
last session, or the present session thereof.” As the City of
Emerson was incorporated under an Act passed at the last session,
these words would embrace the City of Emerson as a munici-
pality under this latter Act.

The g5th section of ‘this General Act says, ““If the election
of the:mayor; reeve, or of any councillor of any municipality
be contested, such contestation shall be decided by the judge or
acting judge of the County Courts in an " for the judicial district
within the limits of which the election is held.” The next seven
sections provide for the proceedings upon such a contestation,

'
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and the mode of proceeding there pointed out is entirely
different from that provided in the charter of Emerson.

The 160th & 1615t sections deal with bribery and illegal prac-
tices, and define what these‘are, The 163rd section points out
how evidence shall be taken on proceedings, where any question
is raised as to whether the candidate or a voter has been guilty
of any“violation of these sections, it shall be proved by viva
voce evidence, taken before a judge of any County Court, or by

" an examiner upon an appointment granted by him.

The objection is now taken, among others, that in consequence
of this later statute I have no jurisdiction in the present matter,
which'should have been proceeded with before the judge of the
County Court of the Eastern Judicial District. .= When the
objection was raised, I at first overruled it, but when Mr,
Howell proceeded to take further objections as to my proceeding,
under the clauses about bribery hnd corruption, it did seem that
there was more in the objection than I at first thought.

The general rule no doubt is, that a General Act is to be
construed as not repealing a particular one; that is, one directed
towards a special object. A general later law does not abrogate
an earlier special one, by mere implication, ¢ But,” says
Maxwell, in his work on the Interpretation of Statutes, at page
218, ““if there be in the Act, or in its history, something show-
ing that the intention of the legislature had been turned to the
earlier special Act, and that it intended to reach the special
cases within the General Act, or something in the nature of
either Act to render it unlikely that any exception was intended
in favor of the special Act, the maxim under consideration
ceases to be applicable.”

Now here, the attention of the legislature was called, when
passing the General Act, to the existence of special Acts of
incorporation. The 46th section, by its language, shows this,
Then the 47th section says, that the manner of providing for-
holding municipal elections, pointed out by the Act, shall be
subject to the ¢ provisions of any special Act, or to the provi-
sions of any charter, or Act, or letters patent of incorporation,
of any city or town not herein repealed.”’ No such limitation
is expressed in' the clauses which refer to contested elections,
and the mode of proceeding therein.
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Then the 495th section says, ‘“ That all Acts or parts of Acts
contrary to, or répugnant with the provisions of this Act are

hereby repealed.’’ These words are wide enough to cover a
special Act.

The provisions, too, of the g5th & 163rd sections are, that the

1 be decided by the’ judge or acting judge of

the County Court,” and that the offences relied on as invalidating

the election ¢shall be proved by viva yoce evidence, taken before

the judge of any County Court,” By the Interpretation Act,

Con, Stat. Man, ch. I, 5. 7, sub. sec. gz, it is enacted that the
word ““shall”’ shall be construed as imperative,

On a closer examination of the Acts, and on further consider-
ation, I haye come to the conclusion, that the provisions
contained in the Act incorporating the City of Emerson, as to
contested elections, cannot De regarded as now in force, and
that I have no jurisdiction to proceed with this matter,

Taking that view, it is unnecessary to consider the other
objections taken on behalf of the respondent,
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(IN THE CouNTY COURT' OF THE COUNTY OF DUFFERIN.)

REG. EX REL. DUNCAN v. LAUGHLIN.
REG. EX REL. STEVENSON v. BLANCHARD.

Municipal election— Contestation— Disquali /natwn—Smi claimed
by petitioner.

Zfeld. 1. A registrar and a county court bailiff are disqualified for the office of
mayor and councillor respectively.

2. A returning officer must receive nominations for any candidate who
appears to be assessed for $100, even if he be in fact disqualified
upon other grounds.

3. The petitioner claimed the seat, but he appeared to be largely indebted
to the Municipality, and a néw election was directed.

The case of Reg. ex rel. Duncan v. Laughlin was an appli-
cation to contest the right of the respondent, Laughlin, to sit as
mayor of the town ofNelson ; and the case of Reg. ex rel
Stevenson v. Blancharfl, an application to contest the right of
the respondent, Blanckard, to sit as one of the munullors of
Nelson.

J- B. McLaren for plaintiffs in both matters. v
C. Locke for defendant Laughlin,
H. S. Lemon for defendant Blanchard.

’ [2nd February, 1885.]

ArpacH, Co. J.—The petition in the case of Reg. ex rel.
Duncan v. Laughlin is presented under the provisions of the
““contested election’’ clauses of the Manitoba Municipal Act
of 1884, and the petitioner asks-fhat the respondent, Andrew
Laughlin, the mayor-elect of the town of Nelson for the current
municipal year, be declared to be and to have been disqualified,
his said election set aside, agnd the petitioner declared to have
been duly elected to said office, or to have such further and other
relief in the premises as the urcumstances of the case might seem
to require.

I am not unaware that the authority of a County Court judge to
adjudicate upon the mere question of qualification in cases like
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the present has been questioned, but I think the wording of the
clauses of the Municipal Act, under the heading of “Contested
Elections,” is comprehensive enough to include all cases of con-
testation. Section 95 might have been made more definite by
the addition of the words “‘or qualification’’ after the word
“‘election’ in the first line; but I think it is evident from what
follows. that the legislature intended to give the County Court
jurisdiction in all questions involving the right of a municipal
candidate to hold his seat, the main object being no doubt to
“lessen the cost of such proceedings, which, under the old practice,
was felt to be too great, and to involve in many cases the denial
of justice.

The first question which I have to decide in the present case
is as to the alleged disqualification of the respondent. His counsel
admits, and if he had not done so 1 presume that it would have
been quite susceptible of proof, that the respondent is registrar of
deeds for the county of Dufferin, and it is within my judicial
knowledge that the town of Nelson is a municipality within that
county  incorporated .under the Manitoba Town Corporations
Act.

Before the passing of the Municipalities Act of 1883, with which,
so far as'the matter under consideration is concerned, the provi-
sions of the Manitoba Municipal Act, 1884, are identical, a registrar
was not disqualified for holding a municipal office, and if the
Munigipal Acts of 1883 and 1884 have not disqualified him, he is
still eligible. Section 495 of the last mentioned Act repeals all
Acts or parts of Acts contrary or repugnant to its provisions, but it
might be doubtful how far this would affect a negative provision
of a previous enactment, although I think it must be held
affecting the Town Corporations Act wherever the latter contains
any substantive provision contrary or repugnant to a like provision
of the Municipal Act.

By sub-section 2 of section 41 of the Municipal Act the term
municipality is declared to mean any locality the inhabitants of
which are already incorporated, and sub-section 9 further pro-
vides that “‘the word municipality shall embrace, as well as local
municipalities, L'my incorporated town, etc., unless otherwise
expressed, or a different meaning| shown by the context,” but
these definitions only affect the general question of repeal, by
implication, of certain portions of the Town Corporations Act
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which seem to be repugnant to provisions of the Municipal Act.
There can, of course, be no doubt upon the point wherever the
reference is an express one, :

The relator relies upon section 46 of the last mentioned Act as
controlling and extending the provisions of the Town Corporations
Act with respect not to the qualification, but to the disqualification
of voters. It declares that the council of ‘an incorporated town
shall consist of “a mayor and such number of councillors as may
be specified in the charter or letters of incorporation of such
town, subject, however, to the same cause of disqualification in
either case as mentioned above in the case of local municipalities,
and to such other, if any, as shall be specified in any such charter
or letters of incorporation aforesaid.” Amongst the persons
“mentioned above'’ as disqualified to hold a municipal office in a
local municipality is ““a registrar,’ and if the clauses just quoted
or referred todo not disqualify {the respondent, the intention of
the Legislature must be considered as, opposed to the seemingly
plain language it has made use of,

"The county of Dufferin is composed of five municipalities—four
local and one town munigipality. It will scarcely be contended
that the respondent i not' disqualified from holding a municipal
office in any of the four nuﬁﬁcipulities, and if this is the case, on
what principle could the Legislature be held to consider him
ineligible in four municipalities and eligible in the fifth, his office
having the same relation to the whole county. In the Province
of Ontario the same official is disqualified as to afl municipalities,
and the same principle underlies the disqualification in both
provinces.

The reason for this disqualification of judges, sheriffs, bailiffs,
registrars and other officials is easily understood. They have
services to perform of a public character, affecting all classes of the
community, and it is obviously against public policy that they
should be allowed to fill elective positions or be subject to influence
calculated to affect their minds to the prejudice of individuals,
or to interfere with their duty to the public at large.

If it is contrary to public policy that a registrar or County Court
bailiff should be disqualified from holding a municipal office in a
local municipality, the principle is surely applicable with equal’
force to.a town or city within the limits of the official’s jurisdiction
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or duties.  So far as this question of disqualification is concerned
I'have no hesitation in holding it affirmatively,

)

The relator asks to be seated, contending, in the first place,
that no election should have been held, and that he should have
been declared elected by the returning-officer, owing to the fact
that there was no other candidate but the respondent, whose
disqualification, it i alleged, was notorious, and should have heen
recognized by the returning-officer.

I cannot quite agree with this view of the matter. It seems to
me that there is a marked distinction between the terms “qualified"’
and “disqualified,” as used in the Act in connection with these
contests. A candidate for the office of reeve or councillor ina
local municipality is “qualified”’ if he is assessed as owner of real
estate to the amount of $100, or, in other words, if he is qualified
and entitled to vote at a faunicipal election as shown by the
assessment roll and the voters’ list, but he may nevertheless be
“disqualified " on varjous other grounds. The Prima fucie
qualification of a candidate of elector is within the personal
knowledge of the returning officer, by recognized documentary
evidence, <

He is, it seems to me, bound to recejye nominations for al|
candidates who appear to be qualified, although it may afterwards
turn out that all the candidates were aliens.

If the returning officer was obliged to decide upon the question
of disqualification it would lead to much confusion and litigation,

The petitioners’ counsel laid much stres upon the introduction
of the word ““qualified”’ in section 54 of dur Act, as upholding his
contention, especially as this word s not usey in the corresponding
section of the Ontario Act, I think, h T, that this word was
not intended to mean anything more than that the candidate must
appear to be qualified within the distinction which I have already
drawn between the words qualified and disqualified ; and also that
the clause in which it occurs, must be read in connection with
section 51, in order to arrive at its proper
section provides that in case

nominated,
o




82 MANITOBA LAW REPORTS.

I take it that the meaning of section 54 is, that in case there is
only the one candidate proposed, the duty of the returning officer
is to declare him elected if he appears to be qualified.

In Reg. ex rel Adamson'. Boyd, 4 Ont. Pr. R. 204, it is
held that a candidate claiming to be seated at the nomination,
owing.to his opponent’s disqualification should, besides claiming
the seat at the nomination, also notify the electors at the polls
that they are throwing away their votes, and in Reg. ex rel,
Forward v. Detler, 4 Ont. Pr. R. 197, itis added that a candidate
who claims the right to be elected at the nomination, owing to
his opponent’s disqualification, waives such right by going to the
polls. It was alleged on behalf of the petitioner. that he did give
notice at the nomination that his opponent was disqhalified, but
I'do not think there was any allegation or admission that he
warned the electors also at the polls. There was some discussion
a4 the hearing as to the relator’s taking part in the election after-
wards or otherwise, but as to this, I think the vote shows, by in-
ference at least, that he continued to be a candidate at the polls.
Out of ten votes polled for him at least four were those of near
relatives, who it must be supposed voted with his consent. I do
not think that the relator has shown any title to the seat on, this
ground which ought to be recognized, especially in view of other
considerations to which I intend to refer, and even if the Act had
not given me authority to disregard any such claim, if I thin it
proper to do so. !

It is further urged that if the respondent is declared disquali-
fied, the petitioner, as being the only other cand'idate, oyght to
be seated, if for no other reason than to avoid the expehse of
another election. *This last ground si®uld no doubt have some
influence, but in the present case there are at least two con-
siderations which weigh in my mind against it. = The vote was
34 to 10, or resident 24 to 7, and non-resident 10 to 3. There
is nothing before me to show that this was not the full strength
of both candidates, and if it was so, I must assume that the
gentleman who had been mayor for the previous year had not
retained the confidence of the electors, so that by seating the
petitioner I might be giving the municipality a representative
who would not, under any circumstances, have been its choice.

Another consideration has much weight with me, and that is
the tax question. It was admitted that the petitioner owed the
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municipality nearly 400, the greater part of which was arrears
behind 1884. Tt js contended that taxes being unpaid, if a dis-

i only in respect to voters, and as to this I
sary in this connection to express a decided
opinion. The question may be open to discussion on the ground
that a candidate must be an elector, and that no one can be an
elector whose taxes' are in arrear ; but the latter part of sub.
section 1 of section 45 seems to negative disqualification on this
ground. It is very clear to me, however, that a candidate who is
to the suspicion of having

ai interested motive in seeking office, and that no prudent and

unprejudiced elector would be justified in voting for such an one,
The fact in this case has certainly an influence on my discretion,

and I feel that the proper course in the interest of the munici-
pality is to order-a new elechon.

I propose to follow the same course in respect to the petition

in the case of Reg. ex rel. Stevenson v. Blanchard.

The same grounds on which I hold the respondent Laughlin to
be disqualified applies of course, under the admissions and con-
sent of gglnsel, to the respondent Blanchard, except that in my

opinion it applies with €ven greater force in the case of a County
Court bailiff than in that of 5 registrar,
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" CORJSTINE v. MENZIES.
(IN CHAMBERS.)

Striking out Jury notice.—Second contract a satisfaction for
damages under the first.

Upon an application by the plaintiff to strike out a jury notice,

Held, 1. Inquiry will be made into the facts to ascertain whether the case 1s °

one which ought to be submitted to a jury. :

2. If the defendant has no defence he is not entitled to a jury.

3. Plaintiffs sold goods to defendant, to be shipped upon a particular day.
They were not shipped until nftf:rwarlls. The defendant then wrote
to the plaintiffs refusing to accept the goods unless upon extended
terms of credit, to which the plaintiffs assented, and the defendant
then accepted the goods. /7e/d, that the defendant had waived any
right to damages under the first contract, the second being a satisfac-
tion *of the breach, and there being therefore no defence the jury
notice should be struck out.

J. W. E. Darby for plaintiff.
J. J. Robertson for defendant.
] [November, 1884.]
WaLBrIDGE, C. J.—The defendant, residing in Winnipeg,
ordered a bill of goods from the plaintiffs, who reside in

Montreal. ‘The goods wereé to have been shipped prior to the
2nd of August, 1883, and were to have been paid for at four

months from 1st of October, 1883.  The plaintiffs did not -

ship the goods by that day, but falsely wrote to defendant that
they had done so. The goods were not in fact shipped until
a much later date, and arrived in Winnipeg on the 23rd of
November, 1883. On the 26th of November defendant wrote
the plaintiffs complaining ‘of the delay, but stated in the letter
that-she would accept the goods if the plaintiffs would give four
months from 1st of January, 1884, to pay for them. Plaintiffs
answered this letter by telégram of 1st of December, 1883, com-
plying with thé wishgs of defendant as expressed iin her letter of
26th of November, 1883, the defendant accepted the goods.
There was no obligation upon the defendant to accept the goods
notwhipped at the time agreed upon between the plaintiff and
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the defendant, she was then at perfect liberty to have refused to
receive them at all. The goods having arrived in Winnipeg on
the 23rd of November, the defendant must have knoWn of the
date of shipntent, ‘as it would be expressed in the way-bill
accompanying the goods, aud the defendant had notice of their
arrival before writing to make new térms for their acceptance,
she availed herself of the right to refuse receiving the goods, as
appears by the letter of 26th of November, an only agreed to
receive them upon different terms of credit, /. e., four months
from 1st of January, 1884, to which the plaintiffs agreed ; she in
fact then,took the goods on 3rd of December.

I think the letter of the 26th of November, the telegram.
accepting of the terms of the st of December, and the receipt of
the goods on 3rd of December, does waive any right of action for
the delay in delivery of which the defendant had complained in
her letter of 26th of November, and the new bargain was sub-
stituted for the first one, and accepted in satisfaction of\‘any
breach committed by the not forwarding the goods accordinlg to
the%erms of the original céntract. .

On the 5th of December the defendant wrote complaining that
her letter of 26th of November was written by mistake, and that
she wished to withdraw from the substituted bargain ; the plaintiffs
give no-answer to that ; the defendant -now contends that she
thought she would have an action* against the railway for the
delay, but says she discovered that the delay in the railway
has not been such as to subject them to an action. The de-
fendant has pleaded by way of counter claim that she suffered
damages, by reason of the delay in shipping, which her coupsel
states she places at $50, and she has required that the cayse
should be tried by a jury, and paid the jury fee of gr2. Th
plaintiff now makes application to have the cause tried without a,,
jury.

This case comes under Con. Stat. Man. C. 31,8 14. The
words of that Act are, that “all issues of fact in civil cases, in
actions, and proceedings at law, shall be tried by a jury according
to the law and practice in that behalf, unless the said Court or
the Chief Justice (now any judge) upon application being
made before trial direct or_decides that the issue or issues shall
be tried and damages assessed without the intervention of a jury,”
Under this clause I am asked o order that this cause be tried
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without a jury. The words of the statute are wide énough to
justify the judge in exercising a very arbitrary judgment ; but it
is not in that way that judges exercise their judgment in matters
left so entirely to them.

.This statute means, that the judge shall exercise his judgmcnt
in éach particular case upon some principle upon which he can
rely advlsedly called judicial discretion.’ L

‘This section 14 begins by saying that all issugs in fact shall be
tried by a jury, unless, &c., recognizing the jury as the ordinary
method of trial, and any departure from a jury trial to be
adopted only when a satisfactory reason can be given for dis-
pensing with a jury. Inall cases to which I have been referred
or can find myself the judge does inquire into facts, and ascertain
from the fagfs whether the case is one in which a jury ought not
to_pe called upon. If the case be one purely of an equitable

r, this has been thought sufficient to justify dispensing
The judge then does inquire into the facts as weil
pleadings, and if I am to do that, in this case in my

opinion fthere are no facts which on the defence ought to be .

submfd to a jury at all; in other words, the defendant.doesi

not ‘4how that she has any defence; first, because the corres-
pondence produced 'shows that whatever damages she might
have sustained. were satisfied or compensated for by the agree-

ment made between plaintiff and defendant for an extension of ’

time ; and secondly, because the defendant has accepted the goods.
If the defendant had intended to claim damages she should have
refused the goods.

Since having received them, even in the absence of the
bargain made to give additional time, I think she has waived any
cause of action arising from delay in shipping.

Delivery made-and actepted after the day operates not only as
delivery, but in satisfaction of the breach.

In my opinion the defendant has no claimh for damages, in
respect of which alone she desires a jury. The pplaintiffs’ claim
apparently is admitted, and’ a jury in my opinion should be
dispensed with.. d

Ta
refere
execut

Tt
plainti
was he
late, tl

Januar
of Feb
provid:
fourtee
the sa
Gardn

_ that un

the fou
same. ju
to be 1
order.

and the



'MANITOBA LAW REPORTS, |,

-

WOOD v. WOOD.
(IN. CHAMBERS.)
(IN Equity.)
Time for appeal from referee.—Pronipt issue of execution.—
o Waiver of irregidarity.
Meld-=1, An appeal from the referee n‘xusl be brought on for hearing within
14 days from the issuing of the order. )

2. A party entitled to costs may proceed to collect the same by execution
immediately after taxation ; the practice of the court does not require
that any time be given for payment,

3. An irregularity may be waived in equity, as at law, by delay, or by
taking a step in the cause after knowledge of the irregularity,

J S Ifm«rlc‘ for defendant.
G. B. Gordon for plaintiff,

= '

[6th February, 1885.]

TAYLOR, J.—The defendant appeals from an order,of the
referee, refusing a motion made by him to set aside'a writ of
execution issued by the plaintiff. !

Thfee preliminary objections ‘were taken on the jpart of the
plaintiff, two of which were disposed of at the time. The appeal
was heard subject to the third ; that was, that the appeal was too
late, the order. complained of having ‘been made on the 20th of
Januaty, and the appeal not brought on for hearing‘ until the 4th
of February, the fifteenth day. The order of court No. 201
provides,. that, appeals from the referee ‘“are to be made within
fourteen days from -the date or making of the order.” ‘This is
the same as Ontario general order 329, and in Jackson v.
Gardner, t5 Gr. 425: 2 Ch. Ch. R. 385, V. C. Mowat held,
that under the latter order the appeal must be brought on within
the fourteen days, In Harvey v. Boomer, 3 Ch. Ch. R, 11, the
same judge held, that the day from which the fourteen days are
to be reckoned, must be construed to be the entering of the

The order here appealed from is not an entered order,
and there is nothing upon it to show when it was issued. Mr,




i
|

|

13

L
i

i

i

!

|

!

|

i

i

{
43

88 MANITOBA LAW. REPORTS.

Gordon contendseghat T must therefore: take- the date of the order
as the date of its being issued. But I cannot shut my eyes to the

fact, that on a former appeal from this very order, brought before

me on the 23rd of January, Mr. Gordon took the objection that '
the order had not then been issued, and got the appeal dismissed
on that ground, under the “wthority of Gibd v. Murphy, 2 Ch.

Ch. R. 132.

This appeal, therefore, seems to have been brought on within
fourteen days from the issuing of the order, and .that, under
Harvey v. Boomer, is sufficient.

The facts here are, that on the 3rd of October last, an order
was made overruling with costs a demurrer filed by the defendant.
On the 4th of Noyember the, defendant obtained an order from
the referee to stay all proceedings pending a rehearing of the
order of the 3rd of (")ctuz)er, upon his giving security forthe
costs, or paying the amount into court, 1fit giving the plaintiff

“]leave to proceed with the taxation#'of the coits for the purpose of

ascertaining the amount. The costs were taxed on the 7th of
November, and the defendant’s solicitor says, that having to leave
the master’s office before the ‘bill was added up, and the amount
ascertained, he requested Mr. Monkman, who was in attendance
for the plaintiff, to inform him of the amount, and he would pay
the same into court, or give security in accordance with the
nt he order staying proceedings. Against this ! Mr.
Monkman fies an affidavit in which he says, that Mr. Hough
«“Teft the master’s office without saying anything about delay in
issuing executioy, nor did he say anything to lead me to suppose
that he intended\to pay the same into court or give security."’
- As 4 fact, execution was issued, and placed in the sh@®uff?
hands, upon the samk day on which the costs were taxed,

The principal case upon whicl the defendant relies for setting
aside the execution, is Cwllen v. Cullen, 2 Ch. Ch. R. 94

There the costs were taxed one day, and the next day the ﬁfain- y
LA,

tiff's‘solicitor wrote, between 1zand 1 o’clock, to the defendant’s
solicitor, that the costs had been taxed at gr10.95, and £ fa.
$4. This was the first intimation the defendant’s solicitor had
that a £.%a. was issued. Before 2 o'clock on the same day the
writ Was placed in the sheriff’s hands. V. C. Mowat held this
haste, wis irregular, and set aside the /. fa. with costs.
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> order b Several other cages at common law were cited. In one, Anon.,
to the _ 4 0nt. Pr. R. 244, a verdict was obtained against the defendant,
])efore‘ i in October. In Michaelmas Term a rule for a new trial was
DH.tha(; discharged, and on the 27th of November the defendant’s |,
missed |

’ ; attorney wrote that his client was ready to pay the debt and
2 Ch. Costs, as soon.as the amount was properly ascertained, 'and asked
that notice of the taxation might be given to him. The plain-

within tiff’s attorney took no steps-until the 28th of March following,
under when notice of taxation was sgrved, but the taxation was not
proceeded with.  On the 2nd of April the. defendant’y attorney.
again wrote that he was prepared to pay the debt and costs 50

1 order soon as they were regularly taxed. On the 3rd of April the costs
endant. were taxed, judgment entered, execution issued, and sent| to
er from the sheriff*with peremptory instructions to levy forthwith, and
of the he levied upon the 4th. No reason was given by the plaintiff’s
t‘or‘ﬂ}e attorney for ,acting-so rigorously, except that on some formers,
plaintiff occasion the defendant’s attorney had acted sharply towards
pose of ) him. On these facts Morrison, J., held, that the course pursued
7th of é‘* had been vexatious and oppressive, and an abuse of the practice
0 leave of the court. The delay of five months in taxing the costs and
amount entering judgment showed that no danger of loss was appre-
ndance hended, and he discharged the defendant from the 4. /a., upon
uld pay payment of the amount of Jjudgment, costs of [ fa., and interest
ith the on the verdict to the 3rd of April, and ordered the plaintiff!s
s Mr. attorney to pay the costs of the application.. In Davidson 4 -,
HO“S“ = Grange, 5 Ont. Pr. R. 258, Morrison, J., followed his decision
delay in in the case just cited, holding that where a party gives clear
SpRORY notice that he is ready and willing to pay the amount forthwith,
curity.

r ang there is no reason to Suspect that'he is acting other than
s e

‘bona fide, and the recovery of the amount is in no way pre-
Q}gdiced, in the absence of Some reasonable excuse, under such

- setting cifeumstances the placing of a j. Ja. in the sherifi’s hands is
Prima facie vexatious, : . ; §

On the other hand, in Coolidge v. Bank of Montreal, 6 Ont.

Pr. R. 73, after a careful review of numerous authorities, Wilson, o
d £ fa. ., held, that arty who has to pay debt and costs on final
o 2 &P Y. 4
itor had judgment, is nM entitled to aay time to pay them after Pproper
day the proceedings had to entitle the other party to collect them ; and
eld this

that a party entitled to costs may proceed to collect them by
execution immediately after revision, without waiting

able time for payment. From the language used /on

a reason-
Ppage. 76,
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the learned judge would evidently have agreed with the con-
clusions arrived at in the two cases decided by Morrison, J., for
after saying that a party is not entitled to any time to pay the
money, he proceeded, ¢ although if the plaintiff offered to
" pay as soon as he went to his office or the bank for money,
or if he offered his cheque at once, which the other from mere
caprice and without just cause refused to take, so that the money
had to be gone for in lieuof the cheque, and if it appeared that
the one entitled to payment had no just or reasonable ground for
refusing to wait so short a time, it is very likely that an execution
sued out under such circumstances would be set aside as an
abuse of the process of the court.””’ e
The English case of Smithv. S:u'th, L. R. g Ex. 121, is a
decision of the full Court of Exchequer, that a party is entitled
to issue execution immediately, and is not bound to wait a
* reasonable time. In that case, " Perkins v. National Assurance
and Investment Association, 2 H. & N. 71, referred to in Cullen
v. Cullen, and relied on now for the defendant, is distinguished
as a case on a judge’s order which required that a default should
be made.
At common law, then, it is abundantly evident that a party
Niable to pay a debt and costs is not entitled to a reasonable time
to do so before execution s, issued, although - cases may occur in
which the right to issue the execution may be interfered with on
the ground that it was exercised for a vexatious and oppressive
purpose. In equity, I am aware, the general custom has been
not to proceed in such a summary way, but to give some reason-
able time for payment; I %¥m not aware, however, apart from
Cullen v. Cullen, that it has ever been held irregular to act
otherwise, It may be the custom to give some time, but I cannot
see that the practice of the court requires it.  And the case of
Cullen v. Cullen stands alone.

I do not think I can, on the evidence before me, find that the

execution issued here was vexatious or oppressive.
: o

The order of the 4th of November did not absolutely stay
proceedings. A defendant ordered to pay debt and costs could,
in any case, stay the entering of judgment and the issuing of
execution, by paying:-the money. Under the order.in this case
he could stay the proceedings by giving security or paying the
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money into court, Until one or the other was done; proceedings

‘; cofz;_ \ Were not stdyed. :

)a): the That at the close of the taxation the defendant’s solicitor,

red to when leaving the office, requested to be informed of the amount

noney, - of the bill when added np, and he would pay the amount into

n mere | court, or give security, is alleged on the one side and. denied on

fhoney \ the other. Asa fact, the money was not paid into court until

ed that ' the 12th of November, although on the roth the solicitor knew
ind for that an execution had

been placed in the sheriff’s hands on °
:cution the yth,

- as an The plaintiff’s solicitor

gives, as the eason for acting promptly
in issuing execution,

that he knew the defendant was in doubtful

1, is a circumstances, and: that promptness in getting execution would
ntitled be the only safe way of securing the amount. From another
wait a
surance defendant, a j
Cullen {or $19,000 placed in the sheriff’s hands, just a few days after
guished the execution now moved against.  Numerous other cr)editors
should were also pressing their claims against him.

Even if in equity, a party ordered to pay money should be
a party held entitled to a reasonable time for-payment before the issuing
le time  * of execution, the issuing. it too soon would only be an irregu-
ceur in larity.  That the right to move for irregularity is waived at .
with on common. law, by delay, or by ‘taking a step in the cause after
f)'ressive knowledge of it, is ab'i‘mdantly clear. And the rule is the samé
as been in *ﬁty, Manning v. Birely, 2C. L. J. N. s, 332. i

rea:on- Here the defendant’s solicitor knew on the 1oth of November
irt from

that the execution had issued, yet it'&as not moved against until
to act < g X

the 1oth of January foIrowThg, whenthe notice of motion before
cannotf the referee was served, ' In the interv‘g} not only did he take a
Shs 9 step in this cause by. setting the order of the 3rd of October

down for rehearing, but he allowed the Plaintiff to take several
that the proceedings. !

. - ¥ el

@l The appeal must be dismissed with costs,
ely stay :
s could,
uing of

this case
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HAGEL v STARR.

»
(IN CHAMBERS.)

Pleading.— Distinct causes of action.

The declaration stated that in consideration that the plaintiff would let to
the defendant a certain house and furniture therein for a certain period, at
$60 a month, the defendant promised to enter on the said premises and occupy
the same, aud keep the same in tenantable repair, and to use and take care of
the said furniture for and during the said period, and to deliver the-same up at
the end of the said period, in good repair, reasonable wear and tear ‘gxcepted,
and to pay to the plaintiff the said sum of $60 a month, at the end.of each and
every month. - The breaches alleged Wer:, that “the defendant, after having
entered on and, taken possession of Ythe v'saild premises antl furniture, and
accupied and used them for a portion of the $aid term, wilfully and without
reasonable cause or excuse, left the said |7re|ni§és and furniture unoccupied
and-uncared for, for a long time, and during ﬂé remainder of the said terms
and refused to pay the plaintiff the said rent of $60 per month, whereby the
plaintiff lost the use and profit of the said money and the said premises and
furniture, and was put to great eXpense, cost and trouble, in caring for and
storing the said furniture, and in insuring the same from injury and damage,
and was otherwise greatly damaged.”

Held, That the count could not be objected to on the ground that it embraced
two distinct causes of action.

C. P. Wilson, for defendant, applied to -strike out palft of the
first count in the declaration, on the ground that it embraced two
distinct causes of action.

Ghent Daw"‘k}&"for plaintiff.

s [22nd September, 1884.]

TAYLOR, J.—The defendant applies to strike out part of the
first count in the declaration, on the ground that it embraces two
distinct causes of action. I do not think the count is open to
the objection taken to it. There is only one contract alleged,
although there are two breaches of it assigned : that the defendant
left the premises and furniture therein uncared for; and refused
to pay the rent during the remainder of the ternfi+ This seems
to me to be in accordance with the rule which forbids several * *
counts on the same cause of action, yet expressly allows several
breaches of the same contract or duty to be assigned
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It was urged that the defendant cann
a count, as he may have a defence
breaches, and none, or a different on
not see that he can have any difficulty

plead one pleg as to so much of the first
as to another part of it.

Chitty on Pleading.

ot plead properly to such
as to one of the alleged
€, as to the other. I do
in pleading, for he may
count, and another plea
Forms of pleas so framed are given in

The summons should be discharged, with costs,

THE REAL ESTATE LOAN CO. v.
(IN CHAMBERS.)
(IN Equrry.)
Lxamination of officer of company.

Held. That the chief officer in this Provinc
examined for discovery,

MOLSWORTH.

e of a foreign corporation can be

The deferidant,

Molsworth, took - proceedings,
order 42,

for.the examination of Augustine Pont
of the plaintiffs—a forei
Manitoba.

under general
on, the agent
gn corporation—in the Province of
Ponton refused to attend.

L. @ MP/n’ll:p: for Hefendant, Molsworth, moved for an
order that Ponton attend at his own expense and be examined,
or stand committed, and cited Consolidated Bank v. WNeilon,
70nt. Pr. R, 251, : :

. B. Robertson contra.

[22na January, 1885.]
h an officer of the plaintiffs as can
He is the chief officer in
the advisory board makes him none
He is such a party as could, under
made a”pa.rty to a cross bill for
for his examination.

TavLor, J.—Ponton is suc
be examined under general order 42.
this Province ; being under
the less such chief agent,
the old practice, have been
discovery. The order will go
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D
MOORE v. FORTUNE, Zﬁer
he
(IN CHAMBERS.)’ : ® lhe:
. Notice of trial by defendant. (\ and
L - Ield, That a defendant can give notice of trial, although plaintiff not in” e fne
default.
The plaintjff moved to set aside the notice of trial given by
the defendant, on the 28th of October, 1884, for the sittings of
assize and #isi prius, holden on the 4th of November, 1884,
alleging as grounds for setting aside the notice, that issue had
been joined on the 28th of April, 1884, and that no sitting of
assize or nisi prius, had taken place since issue had been joined, '
and notice of trial given ; that there was no default in proceeding
to trial, when Dy the course and practice of the court he ought
to have done so. Common Law Procedure Act, 1852, section
e tor. 'The notice of trial should have been a notice of trial by
praviso. - : : Held, 1

- A. E. McPhillips, for defendant, showed cause to the sum-

B mons, and cited-€on. Stat. Man. c. 31, s. 24, where it is enacted, 2. |
¢ gither party to any action, so soon as issue is joined, and the J M
same is ripe for trial or hearing, may at any. time thereafter give it
to the other party, whether plaintiff of defendant, the usual eight :
days’ notice of trial, or hearing, of the cause to take place before
and by a judge on a Tuesday."” TavL

He contended ‘that rule 31 of the general rules of the Court the reqq
of Queen’s Bench, as of Michaelmas Term, 1880, reads, that Act, wh
« eight days’ notice of trial shall in all cases be sufficient, both shall be
days inclusive ; and where 4 cause is at issue, either plaintiff or month
defendant may give notice of trial.”” And s to /aches on the doubt it
part of the plaintiff in making the application, cited Anderson 4Served o
v. Culver, 3 Ont. Pr. R. 306; Allen v. Boice, 3 Ont. Pr. R, In 4>
200 ; Skelsey v. Manning, 8 U.C. L. J. O. 8. 166. of this er

A. Howden, for plaintiff, supported the summons and urged .w“h . 5
that Con. Stat. Man. c. 31, s. 24, and rule 31 of the general 1llld'ge.w11

: rules of the Court of Queen’s Bench, referred to Tuesday trials l‘:;:l::)ﬂl:
s
only. defslida
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[26t% January, 1885.]

» That a defendant can give notice of trial
ithout there being any default on the part of
he notice need not be by proviso, and that
| iven for the sittings of assize and #isi prius ;

& iff ir any case was too late in his application,

d be discharged with costs,

not in” ¢

Dusuc, J.— &2,
after issue joined,

en by
ngs of
!8841
1e had
ng of
ined,
eding WALKER v. CAMERON.
ought i - (IN CHAMBERs.)
é{Cthn Date of Pleadings.—Filing same.
ial by - ;

Held. 1. Pleadings must be dated of

pleaded.”

i 2. Pleadings must be filed as well as served,
acted,
\d the J W E Darbey for plaintiff,

T give L. G. McPhillips for defendant.,
| eight . 5

before

he day of the month and the year when

: fz:ml September, 1884.]

TAvLOR, J.—On the ground taken, that the declaration
; the requirements of section

c‘::rt Act, which provides,

s, tha

s .tt;_(’ﬂ; month and the year

1tiff of :

, there is no

h doubt it is open to obji It is dated the 4th of September,

D;‘ 8 : s5¢erved on the gth, and filed on the roth.
lerso

Pr. R, In drchboid’s Pr., 10 Ed., p- 207,

of this enactment, which are i

violated
54 of the Common Law Procedure
that every declaration and other

it is said, ‘“ The provisions

urged
yeneral

i plaintiff of Gs. 84. costs,”
y trials

here to stand in the way of
defendant cannot be in an y

There are no peculiar circumstances
leave being given to amend, and the
way prejudiced by my giving leave,
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I therefore give the plaintiffs leave to amend their declaration

by dating it the gth of September. As the defendant fails on his
application to set aside the declaration, and the plaintiffs get
leave to amend an irregularity, there should be no costs to either
party.
Mr. Darbey contended that it is not necessary to file a declara-
tion, that it need only be served on the other side. Certainly,
in England this seems to be the practice. There the declaration
is delivered to the defendant’s attorney ; and it is only where the
defendant has not appeared that it must be filed. But in
England, after the pleadings are complete an issue is made up
and served on the opposite side. Here, under Reg. Gen. 7, no
issuegbook need be delivered, but a nisé prius record is made up
and passed in the prothonotary’s office. I do not see how the
prothonotary can pass the record, which is an ex parte pro-
ceeding, unless the pleadings have been filed. It therefore seems
to me that in this court the pleadings must be filed with the
proper officer, as well as delivered to the oppasite party.
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-ation
n his
fs get 3
either = HENRY v. GLASS.
: Assignment for benefit of creditors.—Discretion of trustee.—
clara- 5 Interpleader.— Costs.
ainly, An assignment for the benefit of creditors empowered the trustee to sell the
ration estate “ when and so soon as they shall deem expedient, in such manner and
re the “on such terms . .., as they or he shall deem proper . . . . and with power for
Jut in them or him to cancel or revoke any such sale, or withdraw from sale and re.
de up sell without being answerable for any loss arising therefrom;” and the trustee
was directed “to pay and divide the clear residue among the creditors of the
75 1o debtor ratably according to the amount of their respective claims,” .
de ‘;11:) Held, 1. The assignment was valid, ™
?w ine 2. An assignee for the benefit of credftors, who is himself a creditor,
£ PIOS may render the assignment irrevocable by acting under it,
;ee:}r:: 3. Plaintiff in an interpleader suit was allowed his costs although he
t

might have brought the parties together in some garnishee proceedings ;
an injunction being necessary to protect his goods penging litigation,

The plaintiff Henry, on the 25th of March, 1883, purchased
a quantity of goods from Robert Dixon, and secured him on the
unpaid purchase money by chattel mortgage thereon, :

On the 14th of August, 1883, Dixon being in insolvel?t cir-
cumstances, made an assignment of all his estate for the benefit
of his creditors, to the defendant Glass, who was himself a credi-
tor. On the 10th of July, 1884, Rowe, Newton & Co. obtained

{

under Con. Stat. Man. C. 37, 8. 44, and served this order on
Henry. Henry having notice of the assignment to Glass, in-
formed him of the order, Glass then threatened him, that if he
did not pay the money secured by the mortgage in the afternoon
of that day, he would take Proceedings upon it, and did infact
subsequently take possession of the goods, and Pput a man in pos-
session of the shop in which the goods were. Rowe, Newton & Co.
did not obtain judgment in their suit against Dixon until the 2oth
of July, 1884, when they signed judgment for $461.42.

J- B. Mcdrihur, Q.C., for plaintiff.
D. Glass and J. 8. Hough for defendant,

J- S. Bwant, Q.C., for Rowe, Newton & Co.
VOL.IL M, L R,
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[42h March, 1885.]

WaLLBrIDGE, C. J.—Henry was ready to pay the money, but
was unable to determine to whom it should be paid. If he had
paid it into court, and Rowe, Newton & Co. had taken it out,
he might have been called upon to pay it a second time to Glass,
as assignee,

The statute does not provide any summary remedy for a person
situate as Henry was, to compel the adverse claimants to litigate
their claims. His only remedy appears to me to be the one he
took, by filing an interpleader bill. | This course was approved
of in the case of Davidson v. Douglas, 12 Gr. 181. Henry
was hot called upon to take the responsibility of deciding upon
the rights of rival claimants. He paid into this court the amount
due Rowe, Newton & Ca,. Why he was continued in this suit
after this, I do not sec.\thh]k he ought not to have been so
continued.

The interpleader bill, as between Rowe, Newton & Co. and
Glass, came oy to be tried before me, when the facts above stated
were proved, and in argument it was admitted that Dixon, when
he made the assignment to Glass on the 14th of August, 1883,
was in insolvent circumstances, within the meaning of the clauses
of the Administration of Justice Act against Fraudulent Prefer-
ences, Con. Stat. Man. c. 37, s. 95. i

On the hearing, the assignment was produced. It recites that
Dixon was' unable to pay his debts in full, and was desirous of
having his estate equitably divided and distributed among all his
creditors. Then it was contended that the assignment was void,
inasmuch as the property (all personal estate) was thereby
conveyed to Glass as trustee, upon trust, in the following words :
“And it is hereby declared, that the trustee shall hold the said
real and personal property and choses in action hereby granted
and assigned to him, other than the-said monies, upon trust to
get in, sue for, recover and collect the said debts, or sell and
dispose of the same, and to-sell and dispose of the said real
property and other personal “property when and so soon as they
shall deem expedient, in such manner and on such terms, and
either together or in lots, and either by auction or private sale,

as they or he shall deem proper, and either with or without
special or other conditions of sale, and with power for them or

him to cancel or revoke any such sale, or withdraw from ‘sa{e,
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and re-sell without being answerable for any loss arising there-
from.” The conveyancer used a printed form, without making
any alterations in it to suit the particular case in hand; but
the  case was argued as if the only matter affected by the
assignment was this chattel mortgage, and Giass himself was the
sole assignee.  No creditor had accepted of the assignment by
his signature, not even the assignee. The assignee, however,
was, in fact,a creditor, and by his conduct had accepted of it,
had advertised for creditors, many of whom had sent in their
ficcounts. It has been frequently held that this kind of accept-
ance of the trusts by an assignee who is a creditor, is sufficient
to uphold the deed and prevent its being treated as voluntary ;
Sce remarks of Patterson, J. A., in Cooper v. Dixon, 10 Ont.
App. R. 61. »

Is this such a deed as it is reasonable to expect a creditor,
willing to take his fair share of the debtor’s property, should
accede to? If so, then it comes within the rule in Owen v. Body,

‘5 Ad. & E. 28; Janes v. Whithread, 11 C. B. 406 ; and Coates

v. Williams, 7 Ex. 205, approved in Bank of Toronto v. Eccles,
20nt. E. & A. 53.

Under the statute of Elizabeth one creditor may be preferred
to another ; that statute is directed against transfers of property,
not being dona fide, the debtor yet retaining an interest. Pich-
stock v. Lyster, 3 M. & S. 371; Mgod v. Dixie, 7 Q. B. 892 ;
Ex parte Games in re Bamford, 1.. R. 12 Chy. Div. 321. An
assignment for .the benefit of creditors under the swtute of
Elizabeth c. s, is valid, if made for the benefit of all the
creditors, and dona Jide, if there be an unconditional surrender
by the debtor of all his property and effects, even if it hinder
some particular creditor, but does not deprive him of his fair
share of the debtor’s property if he choose to become a party
to the deed, !

This assignment does not provide for a release nor give a
preference to any creditor. Is it then void by reason of falling
within the provisions of Con. Stat. Man. c. 37, sections 95 to
98, against Preferential Assignments?  This statute is taken
from a similar statute of Ontario, and as explained by Esten,
V.C., differs from the statute of Elizabeth only in this; that it
makes void preferential assignments, which were not so by
the statute of Elizabeth—see Metcalf v. Keefer, 8 Gr. 394.
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Patterson,]udge‘of Appeal, adds, in Alexander v. Wavell, 10 that
Ont. App. R. 152, that this statute avoids such sales as would be to t
held good under Wood v. Dixie. In my opinion, the statute of pay
Manitoba against preferential assignments includes all sales made debt
by a person in insolvent circumstances with intent to hinder or clair
delay, &c., or by which a preference is gained, excepting those not |
coming either under one or the other of the provisoes of that inter
" statute; the first of which saves assignments made for paying 1
and satisfying' ratably and proportionably all the creditors of Hen,
such debtor their just debts, and the other dqna fide sales of shoul
goods in th€\ordinary course of trade. - and (
Itis gbje' ed to in the assignment that the trusts given to the
: trustee3 by “the “words, “when and so soon as he shall deem
expedient, and in such manner and on such terms, either together
or in lots,”’ &c., as copied in full above, and with power to
cancel and revoke sales, and re-sell without being answerable for
any loss, &c., show this deed void on its face. Then, first, is
this such a power as it is reasonable to expect a creditor would
become a party-to, as in Qwen v. Body, Janes v. Whitbread, and
Coates v. Williams. In respect to this part of the deed, I accept
as the reasonable view what was said by the present Chief Justice Puis
«:.of Appeal in Ontario, in 4lexander v. Wavell, 1o Ont. App. R.
149, *“it must' be presumed that an assignee will apply a general
power which can have a lawful operation, to a lawful purpose, I. Leay
and hold this assignment is not void eon-that ground. And that def
these stipulations are such as a creditor, willing to accept his fair the
share of his debtor's assets, could be reasonably expected to 2. Ina
assent to.”’ It is not contended that there was fraud, actual or / my
intended, otherwise than as such might be inferred from the o
deed itself. 3 Inan
; goo
It was argued that no time is limited within which the assignee give
is required to distribute the estate. In such case the law would 4 Inan
,imply a reasonable time. .I have been referred by my brother of d
Taylor to the case'of Ontario Bank v. Lamont, 6 Ont. R, 147, 5. Semb
152—3, by which a year is held to be such reasonable time by gooc
analogy to the time gllowed executors and trustees, and in sales 6. If the
of lands under execution, as a proper time, and this would be so tract
considered by the Court. The deed does provide for a ratable from
distribution\of the estate, and when that is provided for, by the 7 A jud
proper const%ction of the language of..the deed,.I do not see _
< : parti

O
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that the exact words of the proviso in the statute are necessary
to the validity of the deed. The words of the deed are, “to
pay and divide; the clear residue among the creditors of the
debtor. ratably, according to the amount of their respective
claims’; this, in my opinion, expresses the full meaning, though
not in the exact words of the proviso under which this deed was
intended to operate.
I uphold the assighment, and direct that the costs both of
enry and Glass shall be paid by Rowe, Newton & Co.

ould be allowed to'deduct his costs from the money in

H

Henry
sh

court,

and Glass add them to his costs against Rowe, Newton & Co,

—

SMITH v. STRANGE.
(IN ‘AppEAL.)
Puis darrein continuance. —ZEvidence in diminution of damages.—

New contract,—Estoppel by judgment or payment.—
ading new pleas.— Discretion,

I. Leave may be given to withdraw pleas, and plead de nowo to enable a X
defendant to plead matter arising subsequent to the last pleading, without |
thereby waiving his former pleas, ) [

2. In actions upon quantum meruit for wofk and labor,
manship may be proved in mitigation of damages, al
Secus if the action be upon a special contract,

3. In an action upon a special contract for the sal
goods sold and delivered, evidence of
given in reduction of the contract price,

4. In an action for goods sold and delivered,
of damage for delay cannot be given unl

5. Semble.—In an action by a carrier for fre
goods cannot be given unless under a co

6. If the termsof @ special contract be not fully complied with, a new con-
tract to pay for the work actually done at its true value, may be implied
from the defendant's accepting the benefit of it, :

7. A judgment against a contractor and his surety may be pleaded, as an

estoppel, against the contractor alone in an action by him against the other
parties to the contract and their sureties,

defective workman-,/
though not pleaded./,

J
e of a specific article, for’
a breach of a warranty may be
although not pleaded. i3
or for work and labor, eviden(l:e
ess under a counter-claim,

ight, evidence of damage to the
unter claim,
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8. Payment for work and labor after action brought is no estoppel in an action
by the employer for non-completion of the contract, or for delay.

9. A judge has no discretion to shut but a defendant from a bona fide defence,
or a plaintiff from a right dona fide to press a claim upon a mere slip of a
party or his attorney, unless other rights intervene, or there are aggravating
circumstances.

10. The discretion of a judge as to admitting new pleas not interfered with.

This was an appeal from the order of Dubuc, J., dismissing
an application by defendants to withdraw their pleas, and plead
de novo, in order that they might add to their other pleas a pled
by way of estoppel by a judgment .of this court, recovered after
the: commencement of this action, in an action brought by two
of the present defendants against the present plaintiff and another,
in which it was contended that the matters material to the
plaintiff’s claim in this action were adjudicated upon.

The action was brought upon a bond of the present defend-
ants in favor of the present plaintiff, conditioned for the
performance of the acts, terms and conditions on the part of two
of the defgndants, Strange and Johnson, contained in a certain
contmctﬁm;gn these two .defendants and the plaintiff, ‘and
against any loss occasioned by breach of such contract on the
part of those two defendants. .The contract, which was set out
in the declaration, was under the seals of the plaintiff and those
two defendants, and was one by which the defendants, Strange
and Johnson, agreed to press and bale hay for the present
plaintiff in a good and workmanlike manner; the hay to be
furnished by the plaintiff, put up in stacks of a certain quantity ;
the whole quantity to be so baled and pressed to be 1,000 tons,
or thereabout, but not less than goo tons; the bales to be
properly piled by Strange and Johnson, and deliverable by the
hundred tons as baled ; the whole quantity to be delivered with

the greatest possible despatch. By the contract the present
plaintiff agreed to pay Strange and Johnson $5i50 per ton for
each one hundred tons, well and satisfactorily delivered to
plaintiff; and provision was made for each party furnishing to
the other good, substantial security in the sum of 1,500 for the
due fulfilment of the contract. The bord sued on in this
action was the security furnished plaintiff by Strange and
Johnson, The other action in which was recovered the judg-
ment, which the defendants now seek to set up by way of
estoppel, was upon the bond furnished by the present plaintiff
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to Strange and Johnson as the security required of him under
the contract. This action was against Strange, Johnson and
one Mowat, the latter being ‘a surety only for the other two.
The other action. was brought by Strange and Johnson against
Smith and his co-obligor, Leacock, who was merely surety for
Smith, ! =%

‘There were two counts in the declaration in the present action ;
in one, the breach of the contract alleged is, that Strange and
Johnson did not deliver the whole quantity of hay to be
delivered under the contract with the greatest possible despatch ;
in the.other it was, that the defendants Strange and Johnson did
not bale’and press 900 tons of hay, as required by
or any part thereof. | §

In the other action the breach of the contract alleged. was,
that although Strange and Johnson pressed and baled a large
quantity of hay, to wit, 223 tons, Smith and Leacock did not
pay them the gs.50 per ton therefor. . The declaration also
contained the common counts. The pleas in that action were ;
1st. Nonest factum ; and. Denial of the pressing and delivery

the contract,

of the 223 tons lleged, or an art thereof; 3rd. Never
3 lleg: y P %O 3

indebted (to common counts) ; 4th. Payment (
tion). That action was tried before Dubuc,
after this action was at issue,

whole declara-
J., without a jury,
and a verdict was rendered on the
26th day of January, 1884, in favor of the plaintiffs therein for
$1,226.50, being$5.50 per tox upon the whole 223 tons claimed
for.  Judgment was entered for that amount on the 3rd day of
May, 1884, and the application to add the plea now in question
was mdde on the 23rd day of May, 1884, ;

The plea'sought to be added Sets up the proceedings in such
prior adtion, and alleges that the issues joined therein were
tried at the Assizes at Winnipeg by a judge, and that the judge
found, that the defendants Strange and Johnson had sufficiently
carried out the contract in question to entitle them to be paid
for the 223 tons, portion of the goo tons mentioned in the

5 e now defendants Strange and Johnson had
Not strictly complied with the terms of the contract, in that they
had not pressed, baled and delivered the whole of the hay with
the greatest possible despatch, and that in consequence thereof
the present plaintiff and Leacock were entitled to be, and were
duction from the claim of Strange

and Johnson, and that the said judge assessed the claim of

b S i S

P
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Strange and Johnson at $1,226.50, after allowing for such deduc-
tion, and that judgment was entered thereon in favor of Strange
and Johnson, and is still in full force.

J. S. Ewart, Q.C., and C. P. Wilson for defendants, the
appellants,

W. R. Mulock and W. E. Perdue for plaintiffs, the res-
pondents,

MANITOBA LAW REPORTS.

[oth March, 1885.]
KiLraw, J., delivered the judgment of the Court @a): "

The defendants do not desire to plead the new plea as a pleg,
puis darrein continuance, because this would involve a waiver of
their other pleas, but they wish to withdraw all the pleas and
plead them again, .With the new plea added as a defence arising
after action brought. ' Such a cdurse is sanctioned by the authority
of a case cited in Bullen & Leake's Pr ecedents, in a note at foot
of page 452, and of Pender v. Bryne, 22 U. C. C. P. 328.

It is contended on the part of the defendants, that in the prior
action, there could be allowed in reduction of the damages to
which the then plaintiffs were entitled, any damageb which the
present plaintiff is entitled to recover for breach by the defendants,
Strange and Johnson, of any of their covenants contained in the
contract in question between them and Smith ; and in support
of this contention are cited : Mayne on Damages, p. 96; Allenv.
Cameron, 1 C. & M. 832 ; Zurner v. Diaper, 2 M. & G. 241 ;
Newton v. Forster, 12 M. & W. 772,

It was at one time questioned whether a defendant sued for
goods sold and delivered, or work done and materials furnished,
could set up the bad quality of the goods or material, or defects
in the work, or failure in regard to any of them to come fully up
to what the contract in question might require, in reduction of
the amount claimed by the plaintiff, and in some bf the earlier
cases it was held that such defects would furnish only a ground
for a cross-action.

The earliest case that is regarded as a leading authority for
allowing the defendant a reduction in price, as compensation for
such defects, is Basten v. Butter, 7 East. 479. . There the plain-
tiff sued in assumpsit for work and labor performed and materials
supplied therefor, by plaintiff for defendant, at his request, with

() Present, Wallbridge, C. J.; Taylor, Killam, JJ
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common counts. The defendant offered evidence at the trial to
show that the work was improperly done, but the evidence was
excluded.  On motion a new trial was allowed, expressly on the

ground that no pri that the plaintiff syed on
quantum

evidence of any defects discovered i
taken into account. It is difficult to
could have been a different holding,

In Newton v, Forster, 12 M. & W. 772,
counsel, the plaintiff sued in debt for work done and materials
furnished. There was a written contract for a fixed price, for
the whole of the })ork and materials, The defendant furnisheq
some of the matefialg which the plaintiff should have furnished
under the contract, and the plaintif used in the work the mate-
rials furpished by the defendant, A deduction was allowed, from
the contract price for the materials furnished by defendant,
Parke, B, held, that the contract was not performed; becayse
the plaintiff haq not su the materials, byt that there

cited by defendant’s

; by: the latter, And Alderson, B, says ;
your coat, the tailor has no right to cha;

rge you for it."

In Zurner v, Diaper, also cited for aefendants, it was held,
that where defendant hir TS to do a portion
of the work, which,

, however, on any
intiff had not per-
the work paid for by defendant, and was
hot entitled to recover for it. Here, too, the action was in such
a form that plaintig could recover on 5 quantum meruit, $o far
as I have been able to consider it they all seem, so
far as actions for work and labor are concerned, not necessarily
to take us farther than this, that where the action is wholly on
quantum for the work he
has done, angd materials he h:
at the value,
whether by ta)

making a deduction from this, or otherwise 5 and where there s 5
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special contract, if 'not wholly performed, a new contract to pay
for the work actually done, at jts true value, may be implied from
bzz defendant’s accepting and receiving the benefit of it; and
all the cases which I have found in which deductions for defects
in the work have been allowed, are those of actions brought in
such form that the plaintiff could recover on guantum meruit.

Allen v. Cameron, 1 C. & M. 832, so strongly relied on by
defendant’s counsel, is quite consistent with this view. There,
two parties agreed to supply the defendant with a quantity of
trees, they were to plant them on his land, to keep them in
order for two yearsaffer thesplanting, and replace such as should
die in the meantime. For this they were to be paid a certain
sum, of which a portion was only to be paid on the expiration
of the two years. The action was brought for the last instalment,
and was upon the special contract, and the common counts for
goods sold, and work done. The defendant contended that,
under the contract to keep the trees in order, the plaintiffs were
bound to keep the ground sufficiently free of weeds to allow the
trees to grow and thrive, and offered evidence to show that this
was not done, and that in consequence many of the trees died.
The judge rejected the evidence, but on motion for a new trial
it was held that the weeding was required by the contract, and
that there should be a deduction from the contract price for
failure to do this work. Vaughan, B., in his judgment, says:
¢ think the rule that there should be an abatement of price for
the non-performance of any part of the contract by the plaintiff,
is a convenient rule.”” It is contended that this statement 1s
sufficient to warrant us in adopting the rule laid down by defen-
dant’s counsel ; but it is plain that the learned Baron is there
speaking wholly with reference to the particular case before him,
and his remark may well be understood as meaning that the
plaingiff is not to be paid for wdrk not performed, and that the
methdd of arriving at the value of what has been performed, may
well be to make an abatemens from the contract price for the
non-performance of what is left undone. This is evidently the
view taken by Bayley, B., who says: ¢ The agreement is to pay
4220, 105. :0d. for plants of a particular description, if kept in
order ; and if plants of less value are introduced, or the trees are
not kept in order, the vendee is not driven to his cross-action,
but has the right to say, if the trees had been what they ought
to have been, they would have been worth that sum, but they
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0 pay were not. That sum, less by the difference in value of the trees
| from supplied, and by their not being kept in order, is the true amount
; and of the plaintiff’s claim, and that value only is to be recovered ;
efects so that, if by the plaintiff’s neglect they were worth nothing, he
ght in : has no claim for any price ; he is entitled to compensation only
it for what he has really supplied and done, and not for anything
on by b'eyond.” The action here also is in such a form that the plain-
Chere, tiffs can be allowed to TECOVer on guantum meruit. .
ity of In Mayne on Damages, p. 96, 3rd ed., it is stated that,
'm in ‘ Formerly where the action was for the agreed price of a specific
hould chattel, sold with a warranty, or of work which was to be per-
ertain formed accorﬂing to a contract, the defendant was never allowed
ration to give its inferiority in evidence, but was forced to pay the
ment, stipulated amount, and re-imburse himself by a cross-action ;
ts for but it is now settled, that whether the action is for the price of
that, a specific article, or of unascertained goods sold with a warranty,
5 were or is brought on a special contract to pay for goods ot work at a
w the certain price, or upon a qguantum meruit for work and labor done,
at this and materials found, or for the value of the plaintiff’s services,
died. the defend-nt may show the actual value of the goods, work,
y trial services, &c., and reduce the claim accordingly.’’
, and The only authority cited by Mayne to support this statement,
ce for in case of an action brought on a special contract to pay for.work
says at a certain price is Chapel v. Hickes, 2 C. & M. 214, which
ce for is in direct contravention of the statement in Mayne, if the form
intiff, of action is there referred to. There the plaintiff declared in
ent 15 special assumpsit, and on the common counts ; and Lyndhurst,
defen- C. B., says: “If the plaintiff has not performed the work in the
there manner which by the contract he agreed to do, he cannot recover
e him, on the contract, but must recover on the other counts of his
at the declaration, for the work that he has done.” We cari only re-
at the concile the statement in Mayne with the authority, by supposing
, may that the reference is rather to the subject matter of the action
or the - than to its form.
ly the This view is also supported by Lord Ellenborough in Denew
to pay V. Daverell, 3 Camp. 451, where he says, “ Where there is a
epe 1 special contract for a stipulated sum to be paid for business done
i Bl by plaintiff, it has been usual to leave defendant to his cross . %
ction, action for negligence, but where the plaintiff proceeds, as here,
0“51“ On a guantum meruit, 1 have no doubt that the just value of his
t they :

Services may be ascertained.”’
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Similarly, in an action for goods sold and delivered, Parke, B.,
in Cousins v. Paddon, 2 C. M. & R. 552, says, ““ We are all of
opinion that it was competent to a defendant under the old plea
of the general issue, to show that the goods delivered were not
of such a description as they ought to have been, to entitle the
plaintiff to avail himself of the special contract, on the general
indebitatus counts, and that therefore he must be driven to his
quantum meruit.””  And on page 557 he says, “The defendant
i, entitled, under the plea of non assumpsit or nunguam indeb-
#fatus, to an action for the price of goods, to show, either that
there was no sale or delivery, or none such as to make him liable
on the contract, so also in an action for work and labour and
materials, to show that the work done, or materials provided,
were not such as to render him liable to pay for them under the
contract, and then he opens his' liability to pay on a contract of
another description, namely, on a guantum meruit.”

In turning, however, to consider the case of an action for
goods sold and delivered, there appears to be a departure,from
the principle which I have adopted with respect to actions for
work and labor, It is presented by the cise where there is a
sale of a specific, ascertained chattel, at an agreed price, with a
warranty. There, in an action for the puice, the defendant may
offer evidence of a breach of the warranty in reduction of
damages. It is, however, so easy to suggest for this apparent
departure from the general principle an origin thoroughly in
accord with the principle, that it can give us no ground for any
wider departure. The leading authority for this method of
compensation to the defendant in such an instance is Street v.
Blay, 2 B. & Ad. 463. An examination of that casé shows us
that, when it was decided, it was still regarded as a moot point
whether, upon a sale of a specific ascertained chattel with a
warranty, the article on being found not to be as warranted
could be returned. If it could be returned, it is quite clear that
the keeping of the article might be held only to give rise to an
implied contract to pay for it, quantum valebat. This point is
not settled in Street v. Blay, but the decision that in that action,
which was for, the price of a horse sold with a warranty of sound-
ness, the unsoundness could be set up in reduction of the price,
is,avowedly based on Cormack v. Gillis and King v. Boston.
The latter case appears to be reported only in a note to Basten
v. Butter, 7 East, p. 479, and the former is only referred to in
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el in Basten v, Butter, who there relies
Lord Kenyon in favor of the view, Both
lding in Kingv. Boston may still be based
contract to Pay on a guantum valebat.
all the other decisions,. such
an action directly on a special

ty, have followed,

eed price, of the

the argument of couns
merely on a dictum of
this dictum and the ho!
on the idea of a pew

From the ho‘lding in Streer v. Blay,
as Parson v, Sexton, 4 C. B, 899,

as to be firmly settled,
Mondel v, Steel, 8 M.
assumpsit, on g contract t
specifications, - assign;

scantling, &c, and alleging as
special damage, that on 5 voyage the ship was so strained that it

became N€cessary to repair her, and thereby the plaintif lost the
use of her during the time she i There

tatus assumpsit
and a further sum for

extrawork, and that evidence was given therein by plaintiff of the

same breach now sued for, to show
the best materials,
all

option of setting u

in the one case, or of the warranty in the
a cross action, Byt Parke, B,, says of it, ¢¢ This argument was
founded on ne other authority than an expression of Lord
Tenterdon, in Street v, Blay, his lordship having said that a
breach of Warranty might be given in evidence in an action for
the price of g specific chatte] sold, in mitig;
the principle, it would seem, of avoiding circuity of action,
But we are all of opinion, that no such inference can be drawn
from that expression. What Was meant was, that the sum to be
recovered for the price of the article might be reduced, by so
much as the article was diminished in value, by reason of the

sother, in the nature of

ation of damages, on
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non-compliance with the warranty, and that this abatement
was allowed in order to 'save the necessity of a cross-action.
It must be considered that in all these cases of goods sold and
delivered with a warranty, and work and labor, as well as the
case of goods agreed to be supplied according to contract, the
rule which has been so convenient is established, and that it is
competent for the defendant in all of these, not to set off by a
proceeding in the nature of- a cross-action, the amount of
damages which he has sustained by breach of contract, but
simply to show how much the subject of the action was worth
/by reason of the breach of contract, and to the extent
‘that he obtains, or is capable of obtaining, an abatement
of price on that account, he must be considered as having
received satisfaction for the breach of contiget, and is precluded
from recovering in another action to that extent and no more.
All the ‘plaintiff could by law beé allowed in diminution of
damages on the former trial, was a deductign from the agreed
price according to the difference at the ‘timeXof the delivery,
between the ship as she was, and what shé ought to have been,
accordin‘g to the contract, but all damages beyond
that, on account of the subsequent nedessity for more extensive
repairs could not have been allowed in the former action, and
may noy be recovered.”’

In the ‘United States, authorities go to the extent claimed by
the defendant, and in most of the States of the Union by what
is called ¢ recoupment,’”’ a defendant may set-off in reduction of
damages for breach of his own covenants, damages which he is
entitled to recover for the plaiftiff’s breaches of entirely
independent covenants in the samekgntract. See Sedgwick on
Damages, vol. 2, p. 270, et seq., where the distinction between
the English and the American- authorities, in this respect, is
clearly shown. No su¢h principle prevails in England, and to
see how jealous the courts there have been of carrying the
doctrine farther than I have mentioned, we have only to consider
the cases where.it is held, that a party sued by a common carrier,
for carriage of his goods, is not allowed to deduct from the price
of carriage, damage which the goods have sustained through the
negligence of the carrier. Dakinv. Oxfey, 15 C. B. N. 8. 646;
Robinson v. Knights, L. R. 8 C. P. 465; Merchants' Shipping

Co., v. Armitage, L. R. 9 Q. B, 99.
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In my opinion, as undér- the - bond sued on in Strange v.
Lr}ttarlv, only default in performance of the special contract
could be recovered, for the defendants could not in that action
have been allowed anything by way of deduction on the ground
that the work done was not worth the amount of the contract
price, and, the verdict in that instance is necessarily a finding,
that the work of baling and pressing the 223 tons was properly
done, so that Smith was bound to accept it; but here Smith does
not sue for negligent or improper workmanship, but only for
delay, and because the full qQuantity of hay was not baled or
pressed. :

I find no authority that, in any form of action, damages or a
deduction are allowed for delay as against a claim for the price
of goods sold and delivered, or of work and labor done. And
with the facility offered for pleading, by way of set-off or

ccounter claim, any claim against a plaintiff, although sounding
in damages, 'we cannot be called upon to advance beyond the
Precedents in English cases,

As to the/ contention that the plaintiff has had the benefit of
an allowance for such damages as he now claims, as it does not
appear that it should have been allowed, as in no event could we
suppose it would be with regard to any but the 223 tons, and as-
the learned judge who tried the former action, and before whom
in consequence of his special kyw]edge of the matter, this
application was first made, has not seen fit to adopt that view,
we cannot give weight to it. As appears from the evidence in
the former case, if there was anything which the plaintiff had a
right to claim from Strange and Johnson, it was for bad work-
manship, for which né claim is now made.

The defendants seek to set up in their plea, that Strange and
Johnson delivered 500 tons to plaintiff, and were paid therefor,
and that the former action was brought for the pressing and
baling of 223 tons more, and that a verdict for the pressing and
baling of the 223 tons was found in their favor. Strictly
speaking, as to 223 tons of the qQuantity mentioned, this answers
the second count. As stated in Outram v. Morewood, 3 East,
355, ‘“ the estoppel precludes parties and privies from contending
to the contrary of that point, or matter of fact, which having
been once distinctly put in issue by them, or by those to whom
they are privy in estate or law, has been on such issue joined,
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The addition or omission of a surety in either case cannot alter

the fact, that it was determined in the former action in favor of ;

Strange and Johnson against Smith, though there was another
defendant, his surety, that Strange and”Johnson had baled
and pressed and delivered to Smith, 223-tons of hay under the
contract,

See Franklinv. Gream, 20'U. C. Q. B. 84 ; Smith v. Cleghorn,
10 U. C. C. P. 520; Millerv. Corbett, 26 U. C. Q. B. 478; Zaylor;
v. Hortop, 22 U. C. C. P, 542 Gillies v. How, 19 Gr. 32;
Blakemore v. Glamorganshire Canal Co. 2°C. M. & R. 1335
Nevil v. Johnson, 2 Vern. 447:

As to the 5oo tons, the payment is no estoppel. Even payment
after action brought is no estoppel. Dawis v. Hedges, L. R.
6 Q. B. 68. :

But of what use is it to the defendants to encumbér the record
with such a long plea, altered as it must be so as to be pleaded
only as to damages under tlie 2nd count for non-delivery of 223
tons of the hay mentioried ? It is not to be supposed, that for
such a purpose, the defendants would have made the application,
as there can be no difficulty in the proof of the delivery of at
least that quantity; and if they expect to prove delivery at
all, they must proceed farther and require the same evidence
in that respect without this plea as with it.

"The defendants ask in a certain sense for an indulgence.

They did not make their application to add this plea within
the time limited by the practice. They wish also for liberty to
do something to which strictly they are not pbsolutely entitled.
The learned judge who heard the application concluded that the
plea should not be added. It could hardly fail, as I think, to
give rise to demurrers and trouble, and some controversy, without
service to anyone in the end. Under these circumstances, though
I do not think that a judge has a discretion to shut out a defen-
dant from a bona fide defence, or a plaintiff from a right dona
Jéde to press a claim, upon a mere slip of a party or his attorney,
unless other rights intervene or there are aggravating circum-
stances, it does not appear that the Court should interfere with
the exercise by the learned judge of the discretion which here he
certainly had.

"The appeal should be dismissed with costs.
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MCLEAN v. GILLIS.
Lxemption from seizyre under execution.—Lien under a certificate
of judgmént:
v

Held.-—Land exempt {rom seizure und¢r execution may be made available
by bill upon a registered judgment,

The defendant entered upo\%ﬂd took up land as a homestead ;
having built a house, stable an, granary, and put a wire fence
around 85 acres, he obtained his patent.

One James McBain recovered a judgment against the defen-

dant, and’/registered a certificate of it in the proper registry office.

. Afterwards he assigned the judgment to the plaintiff, who filed a

bill agking to have it declared a lien and charge on the defendant’s
land and for a sale.

Joseph Martin for plaintiff,
N. F. Hagel and Ghent Davis for defendant, *

[4th March, 1885.]

WALLBRIDGE, C. J.—Con. Stat. Man. c. 37, s. 83, declares
that a certificate of a judgment may be recorded in any registry
office of this Province, and from the time of recording it the same
shall bind, and form a lien or charge on all the estate and inte-
rest in the lands of the judgment defendant, the same as though
charged in writing by the defendant under his hand and seal,
This certificate of judgment was registered by the plaintiff on
the 16th of October, 1883, and in the words of the statute bound
the lands, and formed a lien and charge thereon, the same as
though charged .in writing by the defendant under his hand and
seal.  McBain, the assignor of the plaintiff, acquired this lien
and charge on the 16th of October, 1883, and on the 14th of
April, 1884, sold his judgment to this plaintiff, who filed his bil]
Lo realize the judgment, Why should he not be able to do this?
The latter words of the section declare that the plaintiff may,
if he elect to do 80, proceed in equity upon that lien or charge,

'his the plaintiff could have done, without the words last cited.

McBain has a lien or charge on this lahd, why cannot he sell

it, and his assignee sue thereon in his own name?  Such rights
VOL. 1. M, l. R, :
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are assignable in equity. Does the assignment convey this charge,
or simply the judgment? *

There is no enactment declaring what a ‘homestead eo nomine

“shall be. The defendant relies on the exemption clause in Con.

Stat. Man. c. 37, s. 85, sub-sec. 8, which is in the following
words: ““The following personal and real estate are hereby de-
clared free from seizure by virtue of all writs of execution issued
by any court in this Province ” Sub:section 8 exempts **the
land cultivated by defendant, provided the extent of the same
be not more than 160 acres.”’ Is this anything more than a
freedom from that particular remedy #or enforcing payment of
the judgment. Two remedies are given by this statute, one by
enforcing the lien, the other by execution. The exemption clause
says only you shall not use tlui remedy l:y execution' as to 160
acres of land cultivated. ’

‘The Legislature has not declared a homestead, but simply cer-
tain land excepted from the remedy by execution._ The defendant
is so situate in regard to this laid, that it cannot be seized under
execution, and that is all, but does that deprive a ])lhilltiff of the
right to proceed by any other method thansexecution ? '

I think that the remedy by execution alone is affected by the
statute, and the right to enforce the lien is not in any way barred,
either directly or by implication.

HAMILTOK v. McDONALD.
(IN“AbPEAL.)

Afiidavit for Garnishing order.— Garnishees * reside” within the

Jurisdiction.

An affidavit upon which a garnishing order issued, stated that the garnishees
reside—not that they are—within the jurisdiction.

1Held, sufficient,

The defendant took out a summons to set aside a garnishing
order, on the ground that the affidavit on which the order was
obtained did not state that the garnishees ¢“are’’ within the
jl!risdi‘ction of the courts

"The affidavit contained. a ‘paragraph stating that the garnishees
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““reside”’ within the jurisdiction ; but it was contended, that it
must be sworn, that the garnishees “are’’ within the jurisdiction,
s provided by the statute,

An order was made (lischarging the summons, and the defen-
dant appealed,
C. 2. Iilson for the defendant, the appellant, = ¢

G. Patterson for the plaintiff, the respondent,

Loth Mareh, 7885.]
livered the judgment of the Court (a).
The question is, whether the requirements of the statute may

be complied with by using the word resides,”” instead of the
“word ¢ js,”

Dusuer 1., de

may be within the jurisdiction, without residing
hen he is within the limits of the jurisdiction on a

temporary v‘&it. And a person may reside within the jurisdiction
without being actually therein, as when he is temporarily absent.

To arrive at a correct interpretation of a statute, it is proper
to examine what may have beefl the intention of the Legislature ;
and to find that intention one may consider what was the object
sought to be obtained by the enactment in question,

Now what'is the object contempl
Is it that the garnishee, when the affidayit is made, should be,
actually and then and there present in person, within the jurisdic-
tion?  Oris it not, rather, that he should be legally or judicially
within the jurisdiction, that is to say, subject and amenable to
said jurisdiction by the orders of the Court? Iam of opinion
that the latter interpretation is the correct one, ol

A man temporarily present here
process, without any effect on him
day, and the Court would have no
him outside of the jurisdiction.

While a man, having his residence here, may be absent for a
few days, or a few weeks; but if he is properly served, the Court
may more easily and more effectually enforce its orders against
him, because he is supposed to come back to his residence ; and,
having a residence, he is supposed to have some Pproperty, against
which the orders and proceedings of the court may be executed.

therein, as

ated by the enactment here ?

might be served with garnishee
i 'as he might leave the next
means to enforce its orders on

(@) Present : I)ul)uc,"l‘nylor, Killam, I
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I therefore think that the object of the words ¢ is within the
jurisdiction,”” is, not that the garnishee should be then necessarily
present in person, but that he should be judicially within the
jurisdiction, 7. ¢., subject to it for the particular purpose and
amenable to it. Ialso think that the object might be more easily
and more surely obtained by this interpretation of the statute,®
and the ‘intention of the Legislature must have been to attain
this object. ) )

It is true that when a man is "l’n person within. the limits
of the jurisdiction of the court, he is for general purposes subject
to its jurisdiction ; but he may not be subject to it for some
particular purposes ; for instance, a man residing outside of thé
jurisdiction, who comes here temporarily, could not be duly ar-
rested and detained here under a writ of capias ad respondendum,
or if arrested he would be diécharged. He would not therefore

be subject and amenable to the jurisdiction of the Court for this

particular purpose. The same thing may be said of garnishee
proceedings which might issue, and be served, but could not be
followed and enforced after the garnishee would have left the
country. !

The case of Martyn v. Kelly, Ir. R. 5 C. L. 404, was cited in
favor of the contention that the words ““is within the jurisdic-
tion,”” should be construed strictly ; but the garnishees were a
corporation, an insurance company, and the decision went.not
on the ground that the affidavit was insufficient, but on the ground
that the garnishees having their head office outside of the juris-
diction, were not in fact within it.

That decision was under the English Act which contains also
the words ‘is within the jurisdiction ;”’ but our own statute,
Con. Stat. Man. c¢. 37, s. 44, in addition to the above has also
the following qualifying words : “‘according to the provisions of
this Act or otherwise.”” If these words have any meaning, they
must mean that the words in question are not to be taken in
their strict, literal and restrictive sense, that the garnishee should
be then actually present in person ; but that the object and in-
tention of this and ofher enactments having relation to the same
subject, are to be read and considered in connection with this
statute, and in construing it.

I think the appeal should be dismissed with costs.
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IMPERIAL BANK v, BRYDON.
(IN AppEaL,) .
Bills of Exchange Act.— Leave 1 appear.— Discretion.

Parol evidence of a verbal agreement, made at the time of sj
note, that the note should not be payal
and more especially if there be a wri
time, inconsistent with the alleged verb,
only be given on the ground of fraud

A defendant should be admitted to defend in an action under the Bills of
Exchange Act where there is a shadow of reason to believe that he has
a defence. Where evidence of the alleged deféfice w
10 appearance should be permitted,

gning a promissory
ble at maturity, is not admissible ;
tten agreement, made at the same
al agreement.  Such evidence could
or mistake.

ould be inadmissible,

This was an appeal from an order of Dubu, J., refusing leave
to the defendant to appear, and defend an action begun by writ
issued under the Bills of Exchange Act. The action was brought
upon four promissory notes, for $2,500 each, made by the
defendant in favor of Kilpatrick & Armit, by whom the same
were indorsed to the plaintiffs,

H M. Howell, Q.C., and Z. McMeans for defendant, the
appellant,

W. H. Cutver for plaintiffs, the respondents.

[oth March, 7885.]

KiLram, J., delivered the judgment of the Coust (a) :

By section 2 of the Billg of Exchange Act, 18 & 19 Vic,,
¢. 67, leave to appear may be given ¢
into court the sum indorsed on the
satisfactory to the judge, which
defence, or such facts as would ma
{0 prove consideration, or such
deem sufficient to support the appl
to security or otherwise,

on the defendant paying
Writ, or upon affidavits
disclosé a legal- or equitable
ke it incumbent on the holder
other facts as the judge may
ication, and on such terms, as
as to the judge may seem fit.”’

Here the defence sought to be set up is,
made as collateral security for indebtedne
Armit to the plainti ffs,

that the notes were
ss of Kilpatrick &
amounting to $22,768.56 ; that another

@) Present, Wallbrid e, C.J., Taylor, Killam,
) g y
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firm, %trid{ & Hooper, were to give, and did. give, notes
for slxi , to make up the balance of the indebtedness of Kil-
patrick § Armit ; that there was an agreement between the
plaintiffs, the defendant, and the firms of Kilpatrick & Hooper
and Kilpatrick & Armit, when the notes were given, that no
proceedings were to be taken against the defendant until the
estates, first of Kilpatrick & Armit, and then of Kilpatrick &
Hooper were proceeded against, and both exhausted ; and that
the defendant was then only to become liable for the balance due
the plaintiffs ; that since the making of the notes, the indebted-
ness of Kilpatrick & Armit to the plaintiffs has been *con-
sidetably reduced’’; that other parties are liable to the plaintiffs
for a portion of the indebtedness of Kilpatrick & Armit, and
actions are now pending agaipst them therefor ; that Kilpatrick
& Hooper have offered to give security to plaintiffs for their
liability as sureties for Kilpatrick & Armit, to the extent of their
indebtedness ; that no action has been taken by plaintiffs to
realize on their securities. A summons was granted on this
affidavit, and on the material filed it appears, that the notes in
question were given under a written agreement, made at the
same time as the notes, to which the plaintiffs, the defendants,
and both the above firms were parties.  The agreement
distinctly states that the notes are to be paid at maturity, and
does not contain any of the conditions as to proceeding first
against others, before action against defendant.  Defendant
admits he knew that these conditions were not in the written
agreement, and did not ask to have them inserted, and that the
agreement he sets up was wholly verbal.

I can see no shadow of ground to suppose that the defendant
can have any defence in this action. In 4érey v. Crux, L. R.
5 C. P. 37, a similar defence was sought to be maintained by a

drawer of a bill as against the payee, upon oral evidence, and it _

was held that the oral agreement could not be set up.. It is
contended that one of the judges in that case dissented, and that
. this shows that there is a case for argument.- There, however,
the contract of the drawer to pay at maturity, if the bill
should be: dishonored, was only an implied one, “and not
the direct positive promise of the maker of a note as in“this
nstance, and the discussion there showed that it could only be
on an assumption of a difference between the positions of
drawer and acceptor that there could be a defence ; and in
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that case there was not, as here, a written contract to determine
the conditions of delivery of the bill. To set up. the defence
here, the defendant must contradict not only the note itself, but
the other written agreement.  He can only do this on the ground

of fraud or mistake entitling him in 4 suit in equity to reform the
agreement.

Erskine v. “ddeane, 1. R. 8 Chy. App. 756, and Morganv.
Griffith, L. R. 6 Ex. 70, have no application, for in those cases,
a5 appears on a close exdmination of the reports, the oral agree-
ments proved were not in direct' contradiction of ghe written
agreements, as the oral agreement alleged in the present case
would be, but only collateral agreements not intended to be
inserted in the written agreements, which were not intended to
embrace all the parties .llgreed to. .

As to the reduction of the indebtedness of Kirkpatrick &
Armit, there is not a shadow of claim that it has been reduced
to less than the aggregate of these notes made by defendant.
The defendant does not even set up that he believes, or has any
reason to believe, that there is any such reduction, and it appears
that under the Very agreement mentioned, defendant had charge
of the business of Kilpatrick & Armit, in the interests of himself
and of the plaintiffs, and had the control of the moneys derivable

from it, and was in a position to know of any reduction from
that source.

There is no allegation that the defendant has applied for or
has been refused an account of the amounts realized on the
indebtedness in question. Here again, if the defendant has any
claim to relief, he can get the full benefit of it by filing his bill
in equity.

We agree with the contention of the defendant’s counsel, that
the defendant should be let in to defend if we could have any
shadow of reason to believe that he has a defence, but on the
material before us we must apply the plain principles of law as
to the non-admissibility of parol evidence to contradict a
written instrument, except by showing in equity, fraud or mistake,
and we should require the defendant to show us that he himself
has some anticipation, or some reason to expect, that the
indebtedness in question was so far reduced.as to be less than the
aggregate of the defendant’s notes, The general statement in
defendant’s affidavit that he is “advised and believes’ that he has
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a ““good defence on the merits,”’ cannot avail here, as the defen-
dant should ““disclose’’ a ““legal or equitable defence,” or ““such’
other facts as the judge may deem sufficient.” The judge to
whom the application was made, exercised his discretion in
leaving defendant to seek his relief in equity, if he wished. It
could be more satisfactorily obtained in that way, if defendant is
entitled to it, and there is no reason for our interference with his

decision. .
The appeal should be dismissed with costs.

THE, OGILVIE MILLING CO. v. SMALL.
(IN CHAMBERS.)
Power of Taxing Officer.
Held, A taxing officer has powér to allow or disallow affidavits ‘\med on an
application, without express direction. 4

2. A motion was refused upon a technical objection, and the master dis-
His discretion was not

allowed affidavits filed in answer to the motion.
interfered with on appeal.
On an application. made in chambers, several affidavits were
filed in regard to the merits of the application.
The matter was dismissed on preliminary technical points,
and the affidavits were not used.
On the taxation of costs the taxing master disallowed the affi-
davits, and an appeal was made to the judge. y

J. W. E Darby for the defendant, the appellant.
C. P. Wilson for the plaintiffs, the respondents.
[z7th November, 1884.]

TAvLOR, J.—The contention in support of the appeal is, that
the order contains no reference directing the master to inquire
into the materiality or propriety of these affidavits, and that in
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the absence of such a direction, he has no ri
the subject matter of affidavits
immaterial, because the facts,
sufficiently before him to enabl

ght to go into
and strike out what he thinks
and the points involved, are not
e him to decide intelligently,
Several cases were referred to in support of the position, that
a direct reference to the master is necessary to justify his making
such an inquiry  Nope of them, however, go that length.
Re Fredeﬁ'céséurg/z School Trustees and The Corporation of
Frerlm':bxburglz, 37 U. C. Q. B. 534, was a case in which
although the mandamus asked for against the corporation was
refused, yet the corporation having filed, in answer to the appli-
cation, affidavits of unnecessary length, the Court saj they
should be allowed only half the costs of them, Corleyv. Roblin,
5U.C.LJ o.s. 225, was a case in which Richards, J., on
discharging a Summons with costs, directed that no costs should
be allowed the defendant for an affidavit filed on hig behalf, and
he did so because’ it contained statements charging improper
conduct on the part of the plaintiff’s attorney, which the learned
judge considered unnecessary and improper. [In Hooper v.

Burley, 1 C. L, J.N.S. 273, Draper, C. J., discharged a suni-
mons with costs, but closed his

cular case a judge has given an
guidance of a taxing master, it
at, or without an express direction
latter has no discretion.

a passage in Legeo's Py, p- 573,
71, which corresponds with the
y 1845, and with our general order in
equity, No. 50 is remarked upon. There is no doubt that under
that order it has been usual in England to direct specially an
inquiry as to whether any particular Pleading, petition, or
affidavit, is of unnecessary length ; the order having, as was said

by the Master of the Rolls, in Moore V. Smith, 14 Beay. 393,

“had an effect the Opposite to that which was intended.” But
we have two orders amply wi

officer in equity to deal with
with them in the Present case,

expression of opinion for the
does not follow that without th
to inquire into the matter, the

Reference was also made to
where the Ontario general order
English order 122, of Ma
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That a master-can at common law as well as in equity deal
with such matters evenin the absence of any special reference,
seems clear. Mr. Marshall, in his standard work on Costs (znd
ed. p. 229) says; ** the master * * * decides whether the Dbusiness
charged for was, under the circumstances, necessarily done or
not.”” And again, «“ He may disallow the charge for steps taken,
or the expenses of proceedings, on the ground that they were
unnecessary or altogether inapplicable and unproductive.” He
also says that the taxing masters ‘“ have frequently to decide
questions as to the scope of the pleadings and the nature and
effect of the evidence.”

The master had, I think, power to deal with these affidavits
as he has done. As to the mode in which he has dealt with them,
I am not inclined to interfere with it. The motion went off
before me on a preliminary objection, so that the merits were,
never gone into, and the affidavits were never read. That being
the case, the master had quite as good an opportunity on the
taxation of judging whether’they were material orlnot, as I have
now. I dismiss the appeal with costs.

VIVIAN v. WOLF.

(IN CHAMBERS.)
(In EquiTy.)

Postponement of hearing.— Costs.

Held, A trial being postponed becavse of the unavoidable absence of a material
witness, the costs should be costs in the cause.

This case was set down for hearing by the defendant. Before
it was reached, the plaintiff applied to the referee to postpone
the hearing until another sittings, on the ground of the absence
of a material and necessary witness. The defendant did not
oppose the cause being put at the foot of the list, contending
that if that were done, the attendance of the witness could be
secured before the cause was reached. It was not shown that
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C. P. Wilson for defendanty the appellant.
J- S. Hough for the plaintiff, the respondent.

[282% October, 7884.]

TAvLOR, J.—By the time the appeal could be brought on; it
Was too late to restore the cause to the list, if the referee’s order
Was wrong. Even if put at the foot of“the list, the plaintiff
could not have procured the attendance of the witness before the
close of the sittings. . The order appealed from has therefore to
stand, so far as #ostponed the hearing, but the question of
costs has to be dealt with.

Where a party has done everything in his power to procure the
attendance of a nhecessary witness, but has been unable to secure
his attendance ; or where it js shown that the situation of the

i ing
for that end, a cause may be postponed, making the costs costs
in the cause. But where, as here, nothing has been done to
procure the attendance of the witness, and it is not shown that,
even if due diligence had been used, his attendance could not
have been secured, -the party applying to postpone the hearing
should be ordered to pay costs. I therefore vary the order of
the referee, by ordering the plaintiff to pay the defendant’s costs
occasioned by the Postponement of the cause. The defendant is
also entitled to the costs of the appeal,
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VIVIAN v. PLAXTON,
(IN CHAMBIERS.)

Change of venue.—Security for costs.— Nominal plaintiff.

Held, 1. A judge in chambers has power to change the venue, notwith-
standing a prior change in Term.

2. A plaintiff having assigned his causgof action, the defendant is entitled,
upon discovery of the fact, to security for costs, if he move promptly,
notwithstanding that he may, by delay, be disentitled upon other
grounds. = ;

At the trial a verdict fras found for the defendant. In Term
plaintiff obtained a rule for a new trial, and asked that the venue
be changed to the Western Judicial District, which was granted
by the Full Court. Defendant then took out a summons—
(1) To change the venue from the Western back to the Eastern
Judicial District ; (2) To obtain security for costs; (3) To add
a plea. . The plaintiff did not object to the defemiant having an
order to add the proposed plea on the ordinary terms.

7. D. Cumberland, for plaintiff, showed cause to the summons-

R. Cassidy, for defendant, supported summons:

[z1s¢ January, 1885.]
TavLor, J.—I do not think I should change the venue. The
plaintiff laid it at first in the Eastern District; but at the time

he did so there was no other district in-which a cause could be
tried. Then the Court in Term on plaintiff ’s request changed it

to the Western District. The, case df Darrington v. Price, 6

D. & L. 114, is an authority for the judge in chambers having
jurisdiction, even under such circumstances. to change the venue
back again. But here, while the convenience, so far as the
number of witnesses goes, seems about.equally balanced between

«  the Eastern and Western Districts, it is sworn that the plaintiff
desires to have the jury view the property in dispute, and that, I
think, settles the question in favor of the vepue being retained

in" the Western District. As to the security for costs, the

\

defend
have |
having
moved
no inte;
interest
which I
assignee
ordered
there is
case of ¢
an assigi
direct se

The ¢

MANTI1

b,

Held, Where,
redempﬁ‘
referring

.for paym
In this ca
the 3oth of
to the plain
by subseque



MANITOBA LAW: REPORTS,
-

defendant is, I think; entitled to that, It is true, that he may
have lost his right to security on the ground of the plaintiff
having left the jurisdiction, by delay in moving. But he has
moved promptly since he discovered that the plaintiff has now
no interest whatever in the action, having assigned his entire
interest to a person resident in England. The only cases to
which T was referred, in which security has been ordered, of an
assignee suing in the name of his assignor, and security being
ordered, are cases in which the assignor was insolvent, Here
there is no evidence of the plaintiff’s insolvency, but I think the
case of an assignee out of the jurisdiction suing in'the name of
an assignor also out of the jurisdiction, is quite as strong ; and I
direct security to be given within sixty days.

The defendant succeeds on part of his summons, and fails on
the pest, so there should be no costs.

MANITOBA AND NORTH WEST LOAN COMPANY

V.
SCOBELL.

(IN CrAMBERs.)
(IN Equrry.)
Mortgage suit.— Notice o eredit.—New day.
Hleld, Where, in a mortgage suit, a payment is made during the time fixed for
redemption._and 110 notice of credit is given, there should be an order

referring it to the master to fix, or the order may itself fix, a new day
.for payment, . L i

In this case, which was one upona. mortgage, the master, on
the 3oth of June, 1884, made his report, finding the amount due
to the plaintiffs and the amounts due upon two judgments helq
by subsequent incumb; icers. . - He: also (following the practice
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which obtained at that time, Rice v. Murray, ante 37, not having
been decided,) appointed the 3oth of December last as the day
upon which the subsequent incumbrancers should pay the amount
due the plaintiffs. During the currency of the six months the
state of the account became changed, but ‘the_plaintiffs did not
give the parties ordered to redeem on that day notice of credit
as provided for by general order 448. On an application to the
referee for an order appointing a new day, he declined to make
the order, but, as master; made under the original decree a
subsequent report finding the amount due the plaintiffs with
subsequent interest up to the 27th of April then next, and ordered
paymeat thereof on that day by all the defendants, the original
mortgagor and the subsequent incumbrancers.

Against this the plaintiffs appealed
G. G. Mills for the plaintiffs.

[29th January, 1885.]

TAYLOR, ].—The course adopted by the master is irregular.
When an account has been changed between the time of making
the report aud the day fixed for payment, and-the plamtlﬂ' has
not given notice of credit, under general order 448, the proper
course of proceeding is that pointed out by general order 450.
Either there should be an order referring it to the master to
take an account and fix a new day, or an account should be
taken in chambers, and the result embodied in an order naming
the new day. The latter is the course usually followed, a
reference to the master néverbeing made except where there are
complicated accounts of debits and credits, or a conflict as to
the amount of rents and profits received, and which change the
account. Where there are subsequent incumbrancers who fail to
redeem the plaintiff, then, on their bein.g foreclosed, the master
may take a subsequent account as against the original defendant
by bill, and appoint a day for payment by him ; ‘or where the
subsequent incumbrancers redeem the plaintiff, he may take a
subsequent account against the original defendant of the amount
due to them, and of what they have paid the plaintiff, and
appoint a day for payment, all by virtue of the original
decree. But having once taken an account and made his report
as against the incumbrancers, he has no power without an order
_ of ‘referenee to take a new account as against them.
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McCAFFREY v. RUTLEDGE.,
(In CHAMBERS.)

(IN Equiry.)

Examination of defendant, —Shortening of time to answer.—
Costs, .

Held, 1. Plaindiff is not entitled to the costs of an irregular examination of
one defendant, to discover the address of his co-defendant, as costs in
the cause.

2. Nor to the costs of an application to shorten the time for answer,

G. B. Gordon for plaintiff,

[2844 Deceméér, 7884.]
TAvLOR, J.—This is a mortgage suit in which the bill has
been taken g7y confesso against the defendants, Originally it
st the mortgagor only, and then, on the plaintiff

nded by adding t

party defendant. Tpe plaintiff's solicitor, not knowing the

residence of the add after the time for"

iy i inal defendant, for

taining this. The defendant did not attend

on the appointment taken out for his examination, wheéreupon a

motion was made to compel him to attend and be examined at

his own expense. The defendant then made an affidavit as to

the residence of his co-defendant.. On taxation the master has
Q4
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disallowed the costs of these proceedings, and I think he has
properly disallowed them. N

The examination, it is admitted, was not intended to be upon
any matter arising upon the bill or affecting any possible defence
the defendant might set up, and so it was not an examination
for discovery under the general orders. There was no motion
pending, for the purposes of which the plaintiff was entitled to
examine the defendant under general order 262. I do not see
what right the plaintiff had to examine the defendant at all.
Then the defendant made an affidavit, or in some way supplied
the desired information, and there is nothing to show that he
would not, if applied to, have given it at first, and before thgse
costs were incurred, even supp?sing the plaintiff entitled to take - Held, Upo

the proceedings he did. revers
o . = : . candic
The plaintiff also made several applications to shorten the time Held, (Tay

to be allowed the added defendant for answering, the costs of for the
which have also been disallowed. They were properly disallowed. with ir
Shortening the time for a defendant putting in his answer is a disqua
proceeding for the benefit and advantage of the plaintiff, and I Held, Per V
do not see’ why the defendant should be made to pay forit. It inf
seems to me similar to an application by a defendant for further 2. The
time to answer. The costs of such an application were payable rat
by the defendant and could never be charged against the plaintiff the
The only exception was under the old practice, where one order il d".’
for further time was allowed as of course, and the costs of that eld, Per T

Z . in
were costs in the cause.
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RE ROCKWOOD ELECTION,
W. J. BRANDRITH, PETrTiONER,

A4

5. J. JACKSON, REespoNDENT.
(IN ArpeaL.)

Corrupt Practices.— 77 rtdting. —Intent.—Appeal.— Disqualifica-
tion.—Payments for 4 ccommodation.

Held, Upon an appeal by the
reversal of the certificate
candidate,

Held, (Taylor, J. dissenting), Although a ful candid
for the Legislative Assembly, m;
with intent to influence their voty
disqualified,

Held, Per Wallbridge, C. J. 1. Treating ger se is not illegal. It is the corrupt

intent of influencing yoters by it that the statute cond,
2. The word « corrupt

rather that the act was
the judge ought to im;
doing it, *

Held, Per Taylor, J. 1. The difficulty of finding the existence of corrupt intent
in' treating, where, according to the habits and practices of the

respondent, and existing generally in the locality,
discussed,

petitioner, the respondent has no right to seek a
dismissing counter charges against the defeated

, at an electi
ay be found guilty of treating electors,
es, he may be unseated only, and not

emns.

in the statute does not mean depraved, but
done in so unusual and suspicious a way, that
pute to the person a criminal intention in

treating is customary,

2. Payments to an elector not an hotel kee,
excessive, are not grima Jacte corrupt,
3. Treating, after a meeting,
are present—promiscuor
attracted together by a
4. Much weight will be atta
' intent,

per for accommodation unless

at taverns where supporters of both parties °
us treating among a large crowd, of _men
political meeting is not 2rima facie corrupt.
ched to the denial by the respondent of corrupt

5. To prove agency, authority from the alleged principal must be shown,

At the election' of a member to serve in the Legislative
Assembly of Manitoba for the Rockwood 'Electoral Division,
held on the 23rd day of January, 1883, there were two candi-
dates, James Andrews Miller and Samuel J, Jackson, the latter
of whom was elected by a considerable majority,

VOL, . M. Lk,
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On the sth of March following, William J. Brandrith, a duly
qualified elector of the division, filed his petition,'complaining
of the return of Jackson; alleging that the respondgnt was at,
and during, the election guilty of corrupt practices, within the
meaning and intent of Con. Stat. Man. c, 3, the Act respect-
ing the Legislative Assembly, and Con. Stat. Man. c. 4, the
Manitoba Controverted Elections Act. He by his petition
charged that the respondent did, directly and indirectly, by
himself and by other persons on his behalf, give and lend,
and agree to give and lend, and did offer and promise money,
places or employment, and made divers gifts and loans and paid
money in bribery, and that he did directly or indirectly give or
pfovide, or cause to be given or provided, and was an accessory
to the giving or providing, whblly or in part, expenses incurred :
for meat, drink, refreshments, or provisions, to and for certain
persons, in. order to 'be elected or for being elected, or for
corruptly influencing persons to give, or refrain from giving,
their votes at said election, and that he and his agents gave, or
caused to be given, to voters on the nomination day, and
also on the following day, meat, drink, refreshment, or,money
or tickets, to enable such voters to procure refreshments ; also
that he used undue influence to .compel such persons to vote or
refrain from voting ; that he paid for horses, carriages, and other
conveyances to convey voters to or from the polls; that one or
more of these corrupt practices was, or were, committed by the
respondent, or with his actual knowledge and consent, and the
petitioner prayed that the election of the said Jackson might on
these grounds be declared void, and that he should be visited
with personal disqualification under the provisions of the statute
in that behalf. | ¢

" To this petition the respondent Jackson filed an answer,

denying in specific terms the charges made against him, and

praying to have the petition dismissed with costs.

Besides filing his answer to the petition, the respondent during
the course of the proceedings gave notice, under section 57 of
the Manitoba Controverted Elections Act, that he would on the
trial offer evidence to show that Miller, the opposing candidate
at the same election, had been guilty of corrupt practices.

Evidence was taken at great length, and the various questions
involved were argued before the Chief Justice. That learned
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Judge, although he took the evidence tendered pursuant to the
notice in support of the charges against the unsuccessful candi-
date Miller, upheld the objections taken on his behalf, and did
nat give effect to the charges brought against him by the
respondent.

The principal cases to which evidence was directed were those
known as (1) the John McKiver case; (z) the Edward McKiver *
case; (3) the Laycock and Laing & Riley case ; (4) the White
case, and (5). the Wells case, The first three of these consisted
of treating—the McKiver cases at the houses of electors during
the canvas, and the Laycock and Laing & Riley cases at taverns,
The evidence on the John McKiver case showed that he
and the respondent went out together on a number of days
through a large part of the constituency, for the purpose of
canvassing, taking with them considerable quantities of liquor,
supplied, in part at least, by the respondent, In the course of
their trip they called upon a large number of the electors, and
while the respondent was talking with them McKiver produced
liquor and treated, the respondent in many cases joining in the
drinking. Liquor was also supplied liberally at the houses
where they stayed over night, and given not only to the inmates
but to other Persons, voters, who happened to be present. John
McKiver when examined, said he did nothing on these occasions
except what was customary with him at all times. The respon-
dent himself was always in' the habit of carrying liquor in his
sleigh, having long before had special provision made in it for
carrying a keg of liquor, in fact the very keg which was taken
when going round with McKiver. That there was any corrupt
intention in the treating was in the most positive terms denied
by the respondent,

The case of Edward McKiver was very similar to that of John

‘McKiver, except that the liquor taken out when he went with
the respondent, and when alone, seems to have been supplied by
himself, while in John McKiver's case it Wwas supplied, in part
at least, by the respondent. That the respondent treated exten.
sively there was no doubt, but there was much proof that his
doing so was not confined ¢ the time of the election, bnt was
his usual and constant cusim.

In the Laycock’s and Laing & Riley’s tavern cases, it appeared,
that after a meeting, at which both candidates were present, a
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number of the persons who had attended the meeting adjourned
to first one of these taverns and then to the other. There was a
large amount of treating and drinking carried.on, in which sup-
porters and agents of the respondent, and perhaps the respon
dent himself took part  The treating and drinking was by sup-
porters of both parties. There was a large crowd, and while the
drinking was going on, there were hurrahs for Jackson and
hurrahs for Miller, showing that both parties were represented
and taking part in the drunken orgie.

In the White case, the evidence showed that the respondent
and friends twice stayed all night at White’s house, and on each
occasion the sum of $10 was paid. " On the first visit there were
six persons with the respondent and a span of horses, on the
second, seven and a span of horses. White swore there was no
bribery about it. There was no'other place at which they could
stay, they had supper, lodging for the night, and breakfast in the
morning,

In the Wells case, which was for entertainment furnished at
the house of Emily Wells, on the day of the election, the evidence
showed that dinners were provided under the order or request of
one Rutherford, who said he ordered them on his own responsi-
bility, after some conversation with a man named Sutherland.

Upon the original petition, the learned Chief Justice delivered
judgment, which after reviewing the law, and a number of
distinct chargés made, concluded as follows: * It is not neces-
sary to make an express finding upon each case. I find the
respondent, Samuel J. Jackson, guilty of the offence of treating,
during the election so held for- the Electoral Division of
Rockwood, that such treating was corruptly done, and for the
purpose of corruptly influencing the voters at such election to
give their votes thereat for him assuch candidate ; I find the same
was so done through his agents, whose authority I also find ; and
Ifind the election void in consequence of such corrupt treating,
and I order that the respondent, Samuel J. Jackson, do pay to the
petitioner, W.' J. Brandrith, the costs, charges, and expenses
resulting from the prosecution of the said petition, and of the
proceedings consequent thereon,’’

From this judgment the petmonen appealed under the g3rd
section of the Manitoba Controverted Elections Act, seeking
the personal disqualification of Jackson, but limiting his appeal
to four special and defined questions.
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The respondent, upon the argument, claimed, that the whole
case was, under the wording of that section, open before the
Court, and that he was entitled to argue against the finding of
the learned Chief Justice, as not warranted by the law or the
evidence, and that the petition should have been dismissed with
costs. i

And further, that he stood in the same position as if a cross-
petition had been filed by him, and that he should be allowed to

g0 into the charges against Miller, for the purpose of disqualifying
him,

The Attorney-General (/- 4. Miller, Q.C,) and Hugh
MeMahon, Q.C., for petitioner. :

S. C. Biggs, J. S. LZwart,and W, R Mulock for respondent.

At the opening of the argument the Court decided that the
counter charges could not be gone into, on the ground that there
Was no appeal on the part of the respondent,

[42% February, 1884.]
WALLBRIDGE, C. J. :—I have reviewed my former judgment
given herein, and after considering all that has been said on
both sides I find I am still obliged to adhere to the judgment
then pronounced.
Perhaps I did not suﬁciently draw attention to the words of
the clause in the Act, entitled An Act respecting the Legis-
lative Assembly and the representation of the people therein,
being Con. Stat, Man. «. 3, 8. 186, the words of which are as
follows i—“Every candidate who corruptly, by himself or by,
or with, any person, or by any other Way or means on his behalf,
at any time either before, during, or after any election, directly
or indirectly, gives or provides, or causes to be given or pro-
vided, or is accessory to the giving or providing, or pays,
wholly or in part, any expenses incurred for any meat, drink,
refreshment, or provision, to or for any person, in order to be
elected, or for being elected, or for the purpose of corruptly
inﬂuencing such person or any other person to give, or refrain
from giving his vote at such election, shall be deemed guilty of
the offence of treating,’’ and section 188 of that Act declares:
“Any act or offence Ppunishable under any of the provisions
hereof (amongst them s, 186) shall be corrupt within the
of this Act and the Controverted Elections Act,’’
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We have been pressed very much with decisions under the
Ontario Acts, and amongst them under the Act prohibiting
treating at ‘ meetings of electors,”” and treating on ¢ polling
days,”” when the statute under which this case is tried contains
neither of those provisions. Section 186, above quoted, is
applicable to treating, (by the candidate or his agents,) any
person in order to influence such person to give his vote, or
refrain from giving it, without any reference whatever to
meetings of electors or to treating on polling days. Section
186 extends to treating at any time when an election is in
contemplation, if done with the intent of influencing the
electors. I cannot read what took place at Joseph H. Wells’,
and during the two trips through the constituency made by the
respondent, in company with the McKivers, when whiskey was
taken along in the sleigh, and distributed as the respondent
went along, and not come to the conclusion that this was done
for the purpose of influencing the votes of the constituency.
Treating per se is not illegal. It is the corrupt intent of
influencing voters by it that the statute condemmns. It is not
possible that in this amount of treating Mr. Jackson was, only
following what was his ordinary custom ; no evidence was given
to justify a finding such as that.  That Mr. Jackson is a generous
man and liberal out of his abundant resources, no man denied,
but no one was bold enough to say that his usual habits extended
to anything approaching the amount of treating proved here.
The word “‘ cerrupt”’ in the statute does not mean depraved,
but rather that the act was done in so unusual and suspici-
ous a ‘way that the judge ought to impute to the person a
criminal intention in dping it. In the Ontario cases there was
some pretense at least of concealment, but here it was open,
generous and profuse. Better repeal the Act by the Legislature
than to nullify it by judicial interpretation.

In my opinion the appeal should be dismissed with costs, to
be paid by appellant.

Dusuc, J., concurred.

TavLoOR, J.—The section 93, of The Manitoba Controverted

. Elections Act, under which the present appeal is brought, is

copied from the 35th section of 37 Vic. c. 10 (Dom. Stat.), and

it was decided in the Zondon case, 24 U. C. C. P., at p. 441,

that the effect of that section upon an appeal is to throw open
. the whole matter to be determined by the Full Court.
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i . .
The whole case therefore has now to’ be disposed of.

to be established by the evidence
offered for the petitioner, are all cases of corrupt treating, falling
within the 187th section of the Act respecting the Legislative
Assembly, (Con, Stat. Man. c. 3) The cases of John Mont-
gomery and George A. White have the distinguishing feature
that they are Dboth Payments of money, expenses incurred for
meat, drink, refreshment or Pprovisions. :

Treating per se is not such an act as wil] by the cotimon law
avoid an election, It is so only, when it is, ““in order to be
elected,” for then it is 4 species of bribery, or when it i by

statute made 3 corrupt act.  Dundas case, Hod. 205; Norsh
Middlesex case, Hod. 376.

The various cases sought

It is not within the old statute of ,7 W
Statute be in force in this Province,
treating within certain specified times
or for being elected.’’
only in affirmance of th
2 Cromp. & J. 118,

The 186th section of the Statute of this Province, the Act res-
pecting the Legislative Assembly (Con. Stat, Man. ci 3),
“Every candidate who corruptly,
person, or by any other ways or me:
either before, during or after any e
gives or provides, or causes to be

m. IIL. c. 4, if that
for that Act only forbids
“in order to be elected
That Act has been interpreted to be
€ common law, [Yug]m v. Marshall,

says :
by himself or by or with any
ans on his behalf, at any time
lection, directly or indirectly
given or provided, or is acces-

other " person, to give, or refrain from giving, his vote at such
election, shall be deen:

ned guilty of the offence of treating,’’
It is only treating within the meaning of that section, treating
corruptly in order to he elected, or for being elected, o
uencing the person treated, or some other
person, to give, or refrain from giving, his vote at the election,
which is, by the 178th section of the same statute, a corrupt act
within' the meaning of the Act respectinig the Legislative Assembly
and the Manitoba Controverted Elections Act.
The 186th section

, in fact, only declares, with the authority
of the' Legislature,

that treating to be corrupt which.the courts
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had declared to be so. Then Mr. Justice Blackburn, in the
Wallingford case, 1 O'M. & H. 59, defined corrupt treating thus :

““ Whenever a_candidate is, ‘either by himself or by his agents,
in any way accessory to providing meat, drink, or entertainment,
for the purpose of being elected, with an intention to produce
an effect upon the election, that amounts to corrupt treating.’’

The same learned judge, in the Hereford case, 1 O'M. & H.
195, said, that corrupt treating, means ‘‘ with a motive or inten-
tion by means of it-to produce an effect upon the election.”
Mr. Justice Willes, in the Zichfield case, 1 O'M. & H. 25, says
treating is forbidden *whenever it is resorted to for the purpose
of pampering people’s appetites, and thereby inducing €lectors
either to vote, or abstain from voting, otherwise than they would
have done if their palates had not been tickled by eating and
drinking supplied by candidafes.”” And at p. 26 he says the
treating must be done ‘“ in order to influence voters.”

The language of those learned judges has been quoted with
approval, and acted upon in numerous cases in the Province of
Ontario, as by C. J. Hagarty in the Glengarry case, Hod. 8,
C. J. Richards in East Toronto case, Hod. 70, and the present
Chief Justice of Appeal in the North Middlesex case, Hod. 376.

Whether the act is corrupt or not, is-always a question of
intention. Thus, in the Zamworth case, 1-O’M. & H. 83,
Mr. Justice Willes said, it is always a question of intention, an
intention to produce that effect which the Legislature meant to
forbid. - So Baron Martin, in the Bradford case, 1 O'M. & H.
37, used this language as to the meaning of ‘‘corruptly: '’
“I am satisfied it means a thing done with an evil mind and
intention, and unless there be an evil mind or an evil intention
accompanying the act, it is not ¢ corruptly’ done. ¢Corruptly,’
means an act done by a man knowing that he is doing what
is wrong, and doing it with an evil object. There must be
some evil motive in it, and it must be done in order to
be elected.”” That language was said, by the Chief ]ustlce of
the Court of Appeal in Ontario, to contain, no doubt ugon the
whole, a sound exposition of the law. North Middlesex case,
Hod. at p. 385.

The same learned judge said, on another occasion, ¢ '1he true
consideration is, was the thing done corruptly, 7. e. with the
object of doing what the Legislature intended to forbid.”’ Dundas
_case, Hod. at p. 210.
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dn considering the question of intent, there is no doubt, the

extent of the-treating, or the quantity of drink supplied must

be taken into account,  North Middlesex case, Hod. at p, 385.

And see Zass Eloin case, Hod. 769, and the language of
C. J. Richards in the Kingstan case, Hod. at p. 635.

The same rule prevails in England, and
Wallz’ngfomf case, 1 O'M, & H.
question of intention the amount

consideration. He observed,

Blackburn, J., in the
59, considered that upon the
of treating was an element of
‘“When we are considering, as a

But in considering the intent with which the tréating was
done, and the extent to which it was carried, the habits of the
candidate or Pparty treating must also be taken into account, and '
are an exceedingly important element, Thus, in the Ny
Middlesex case, Hod, 376, the personal habits of the candidate,
business as a drover, and who had in

rruptly done, 50 as to make it bribery,
g of {treating,’ asa corrupt practice

Or come within the meaniy

at the common law,”

Again, in the Zggr Elgin case, Hod., 769,
judge, V. C, Blake, found that the amo
that if found in one not theretofore g

where the learned
unt of treating was such,

ection,”’ he’ stj]]
id, because with the agent Day
Was an ordinary act of everyday life,
€ occasion offered it was indulged in.”
The weight to- be attached to the habits
candidate received consideration from ¢
MeKay v. Glen, the South Ontlbﬂ(

who did the treating, it «
Whenever and wherever th
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he Supreme Court in
case, 3 Sup. C. R. 641,
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that during his canvass he corruptly made gifts of money and
other valuable considerations to religious and charitable associa-
tions, and especially to members of the Roman Catholic church,
to induce the members of the said' church, and others generally,
to vote or refrain from voting at the election.

It appeared from the evidence that he had givea a valuable
donation in the form of trees for ornamenting the Catholic ceme-
tery near the town ; had given a considerable contribution to the
Sisters of Charity to provide Christmas dinhers for the poor, and
when on an application made by the Sisters to have the taxes as-
sessed on their property remitted, the town council would only
remit one half, he paid the other half himself. The respondent
admitted that he had never before been so liberal in his charitable
expenditure, and when asked hig object in thus spending money

+ liberally on behalf of the Roman Catholic body, he replied that he
¢ did not know any particular object ; to have their good will in
the first place,’’ and he also admitted that it was to make himself
popular with the Catholic people of the riding.  The evidence how-
ever also showed that it was not on his part any suddenly developed
zeal for charitable or public or religious objects. For 16 or 17

re the election, he had been very liberal to Roman

};ug\a;md had a general reputation for generosity

he Chief Justice of the Court dealing with this branch of the
case, said: ¢“All the acts charged were entirely consistent with
the respondent’s established character for charity, generosity, and
liberality, and with his previous acts . . . . [ think therefore
the conduct of the respondent for years before this election, in
respect to contributions to charitable and religious objects justifies
" the conclusion that he was actuated by legitimate motives rather
than that what he did was done in an illegitimate sense to influ-
ence his election. No doubt liberality of that kind would not
operate unfavorably to him, but naturally the reverse, still, the
fact that what he did wonld give him popularity would not make
that corrupt which otherwise would not be corrupt.”’

Mr. Justice Henry said: ‘“ Heis a pretty extensive manu-
facturer, and such persons not unfrequently are found, from
benevolent feelings or policy in regard to their business, to doas
the respondent alleges he was in the habit of doing, irrésmective
of political ‘results, apd the law is not so unreasonable as to
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'M,oblige a man, who intends to be a candidate at an election to

stay -
« his hand in such cases,

He is not certainly to use money to se-
n, but he is not required to injure his
Prospects by withdrawing the usyal Support or aid to such bene-
volent or public objects he would be expected under ordinary
circumstances to afford. I think the ®evidence shows little, if at

all beyond his accustomed gifts to the same and Ssimilar ob-
jects.”’ .

Dealing now with the present c:
ties referred to [ take up first the

The Chief Justice has found, a
an agent of the respondent,

It was contended that he was e
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ase, in the light of the authori-
John McKiver case.

nd I think correctly, that he was

mployed only for a special pur-
respondent through parts of the con-
not acquainted for the purpose of intro-
at his employment being so limited. the re-
held responsible for anything done outside of
For this the Zondyn case, Hod. at p. 220, wag
¢ candidate was held not responsible for the,
ployed to canvass in Warq No. 2, the acts
complained of having been done in Ward No.6. Here McKiver
himself says he s canvassing actively and he did so
to the knowledge of the respondent, and in company with him,
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others of the Ontario cases  in which, although the
judges felt compelled to remark upon the extent to which treat-
ing was carried, they did not feel at liberty to find that it was
corrupt.

McKiver when examined, says he did nothing on that occasion
except what was customary with him at all times. The respon-
dent himself was always in the habit of carrying liquor in his
sleigh, having long before had special provision made in it for
carrying a keg of liquor, in fact the very keg which was taken
when going round with McKiver. That there was any corrupt
intention in the treating is in the most positive terms denied by
the respondent, and in all the Ontario cases such a denial has
always had great weight attached to it.

Inthe Glengarry case Hod. 8.'where the respondent was charged
with bribery, the particular act being a gift of $10 to the child of
a voter which had several years before been named after him, he
admitted giving the money, but said it was in pursuance of a
purpose avowed years hefore. C. J. Hagarty in disposing of the
case said: “I do not feel at liberty to refuse to believe
that part of his evidence which proves his innocence, and to ac-
cept as coticlusive the existence of a motive which he expressly
disclaims.”  The fact that the respondent positively negatived
the charge of corrupt motives was remarked on by the Supreme
Court in the South Ontario case already cited 3 Sup. C. R. at

pp 662 and 678.

S0 in the North Mildlesex case, where the candidate himself
treated extensively, the ptesent Chief Justice of Ontario in ac-
quitting him of any corrupt intent, laid stress upon the fact that
he denied emphatically that he treated with any view of influen-

cing voters. %

In the NViagara case, Hod 5\68, where a large sum of money
had been handed by the respondent to an agent, who entrusted
it to another, who used it in bribeny, while the election was de-
clared void on account of corrupt practices by agents, C. J.
Hagarty said, (at p 572,) ““I see no reason to doubt the
sespohdent’s very emphatic denial of any corrupt motive or
'inteljtion. I accept his declaration that he entered into the
contdst intending to spend no money illegally, and that he was
in no Way cognizant of aily illegal act,’’ {
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an answer given by McKiver to one
question.  While he wag detailing some of the events of the trip,
and the treating, the counsel examining him said :
generally do that election times
‘“Yes, that is the way I talk.”

. MANITOBA LAW REPORTS,

A good deal was made of

““I believe you
up there,”” to which he replied,

In another Place, when the ques-
tion was pPut, “You can’t electioneer without whiskey,”’ his

answer was “ No."”” Now the case of McKiver seems very like that
of Day the agent in the Eqgy Llgin case. V., C. Blake speaking

(Hod, at p, 776) of the mode in which he canvassed said: ‘“He

i d not do much on the platform, but

who was a powerfy] man ottside, Heappears to have thought that

there was not much in himself to commend him to those he met,

and at once he invariably turned to his potent friend the bar e

He employed this, (7. e, treating), as he ordinarily did as

his argument.”” ey there, it being, as it js shown here to have
been, the ordinary Practice of the man, the judge held he could
not find the corrupt intent,
The case of Edward McKiver is ver
McKiver, xcept that the liquor take,
the respondent, and when alone,
by himself, while in John’s case it
by the respondent,

y similar to that of John
0 out when he went with

custom,

When he went to election meetin

took liquor with him jin 5 flask, but there is no evidence that he
treated people at any of these meetings. He positively denies
that he ever did $0, although he sometimes gave some of his.
friends a drink after they were over. The respondent denies aj]
knowledge of liquor having been tak i

case though similar to that of John McKi
by any means so strong a one.

gs he ‘on severa] occasions

As to the entertainment furnished at
Wells on the day of the election, the Chief
it was provided by the order of Robert
clerk in the shop of Jos, H. Wells,
sub-agent of Wells, :

The evidence is sufficient’
Provided under the order or

the house of Emily
Justice has found that
Rutherl‘ord, who was a
and that Rutherford was a

to establish that the dinners were
request of Rutherford, but I fail to
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find any evidence that in ‘ordering them he acted as agent of any
one. When examined on the subject he says he, ordered them
on his own responsibility, after having some conversation with a
man named Sutherland. = There is nothing to show that Suther-
land was an agent of the respondent. ~Rutherford had not taken
any part in the election apart from ordering these dinners.

In the West Simcoe chse, decided in August last, the dinner
was ordered by one Howell, who was undoubtedly an agent of
the candidate. There was some evidence, though it was contra-
dicted, that the candidate partook of the entertainment and
personally invited others to do so. The decision of the Court
however, was based upon its being the act of an accredited -
agent. 2

But where is the evidence hkre of Wells being an agent of the
respondent? He was a supporter of his and signed the nomina-
tion paper, but that alone would not constitute him an agent.
The respondent frequently called at his shop and would ask how
people felt in that neighborhood. Being a shop-keeper and his
place of business one of common. resort, he would no doubt hear
the election and the merits of the respective candidates discussed,
and thus be in a position to supply the information, but he says
he did not ask one man for his vote, he did not wish to take
either side very strongly.

No doubt, in election cases, agency has sometimes been
formed upon slight circumstances. but there must.be at least
something from.which it may be inferred.

Agency, it has been said, “Is a result of law to be drawn
_from the facts of the case, and from the acts of the individuals."’
C. J. Draper in the East Peterborough case, Hod. at p. 248,
founding his conclusions upon English authorities said, ‘‘ every
instance in which, with the knowledge of the candidate, or his
employed agent, say his expense agent, a person acts at all in
furthering the election for him, or in trying to get votes for him,
tends to prove that the person so acting was authorized to act as
his agent. A repetition of suchacts strengthens the conclusion.”’

In the Welland case, Hod. 47, in the case of a voluntary agent,
1t was held following the Westminster case, 1 O'M. & H. 8o,

that some recognition by the candidate of the voluntary agent's,

services must be proved.
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In the Nors Ontario case,
Chief Justice of the Common
of Justice, a carefy] and painstaki

reviewed at great length, the leading English authorities on the
subject of agency, what will, and what will not, be sufficient
proof of that,  As the result, he says, (at P- 314) ““all the cases
show, and common Sense requires, that authority from the
alleged principal, the candidate, must be shown, creating. or
sanctioning a Person to be his agent before the candidate can be
made responsible for the acts of such person. *’

d no'evidence that the candid

I fin ate ever formally authorized
Wells to act as his g

gent, and I find no evidenle of acts on his
part from whic authority to act can be inferred. If not an
agent himself, fhe could Not appoint Rutherford as sub-agent,
The dinner given at Balmoral on the day' of the election seems
to me to beexactly parallel to that given in the North Victoria
(2) case, Hod, 671. In that case the party who gave the dinner
Was a supporter of the candidate, had been chairman at one of
his meetings, and had distributed notices of the meeting, He
paid for free dinners for 40 of the candidate’s voters, yet the
Court of Queen’s Bench, affirming on appeal, the judgment of
Mr. Justice Wilson at the original trial, held that he was not an
agent, and that the giving of free dinners toa number of electors
who had come a long distance in severe winter weather, in the
-absence of evidence that it was done for the purpose of influen-

cing the election, either by voting, or not voting, or that such
electors voted, was not a corrupt act.

I cannot find on the evidence, that the dinner was provided
by the candidate, or any agent of his, nor is there anything to
show that it was provided for the purpose of influencing votes,

There is a charge spoken of as the Jos. H. Wells' case, The
charge is, that Wells supplied to various parties large quantities
of whiskey which were paid for, or charged to the respondent,

i gent of the respondent, Wells
» and the evidence is clear that a large
0 various people who did not

being charged to the respond-
et But what evidence is there that the respondent ever

authorized these acts or that he was in any way cognizant of
them, The question of whether Wells was, in a general way an
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agent of the respondent, has already been dealt with. Washe
in'any way his agent, or acting for him in these liquor transac-
tions? The most of it was given out by Robert Rutherford, the
clerk.  He says, when asked why he charged it to the respondent,
¢ cannot say why; I know I never got any authority from
S. J. Jackson to do so.”” ¢ Whydidyoudoit?’' I expected
probably the pay would come: from Mr. Jackson.” ¢ Why o
« 1 guess Mr. Wells must have given me instructions to do so ; I
must have got instructions fromsome source, and I never got
instructions from Mr. Jackson to do so.”

The examination of Wells himself as to this matter is far from
satisfactory, but he says he had no conversation with the respond-
ent about this liquor, and it would appear that the liquor which
at one time stood charged in his books was given out to people
not all of whom were supporters of the respondent, one at least,
Jefferson, being a supporter of the other candidate.

No doubt discredit is thrown upon Wells and this transaction
by the alterations which have been made in his books, but is the
respondent answerable for this, or is he in any way connected
therewith. After the election was over, Wells happened to go
to Winnipeg one day by train, the respondent was also in the
train and mentioned, in a casual way, that the election was going
to be contested. Thereupon Wells seems to have been frightened
and sent a note to his cletk Rutherford to alter the books. Ac-
cordingly names were erased, others being substituted, and some
pages were torn out altogether. He denies having any conver-
sation with any one before the changes were made. No one
spoke to him about the charges and no one said he had better
take them out for fear they were discovered. He took the
charges out, he says, because there was whiskey marked on it.
He tore out the leaf in consequence of what respondent told him
about the contest, but the respondent, he also says, did not
know that the things were charged. He never said a word to
him about it. It was all done, including the tearing and altering
of the books, without his knowledge, In this he is corroborated
by Rutherford, the clerk, who says he does not think respondent
knew anything about the erasures ; he never had any conversation
with him about them.

It seems to me, that really, a number of people, knowing that
it was the time of an election, took advantage of that to go to
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this shop and obtain whiskey, saying to charge it to the respond-
ent, and they would see that it was all right.  Wells, or his
clerk, upon this, gave them the liquor, supposing or hoping that
in the end it would be paid for. The alteration of the books
Wwas a stupid foolish thing, but I can see nothing that connects
the respondent, or any agent of his, with either the supplying
and charging of the liquor, or the subsequent alterations.

In the South Grey case, Hod. 52, in which the destruction of
accounts and books was commented upon so strongly, the
destruction was the act of one of the respondent’s committee,

the person who acted as treasurer and handled the funds used
during the election.

Another charge is the treating at Laycock’s tavern, and Laing
& Riley’stavern. From the evidence it appears, that after a
meeting, at which both candidates were present, a number of
the persons who had attended the meeting adjourned to first one
of these taverns and then to the other. There was a large
amount of treating and drinking carried on, in which supporters
and agents of the respondent and perhaps the respondent himself
took part. But the treating and drinking was by ‘supporters of
both parties. There was a large crowd, and while the drinking
Wwas going on, there were hurrahs for Jackson and hurrahs for
Miller, showing that both parties were represented and taking
part in the drunken orgie. There is nothing in the evidence to
show that any treating on that occasion was done to influence
voters, and unless that is shown if cannot be called corrupt
treating. It was nothing more than promiscuous drinking by a
large crowd of men, who had been attracted together by a polit-
ical meeting.

The several cases specially referred to in the judgment at the
original trial have now been dealt with, There are others of a
similar kind, but these are no doubt the strongest against the
respondent. g

The case of George A. White is, ifanything, a personal charge.
It is the giving of an excessive amount for lodging and enter-
tainment. The respondent and friends twice stayed all night at
his house and on each occasion the sum of $10 was paid. On
the first visit there were six persons with the respondent and a
span of horses, on the second seven, and a span of horses.
White swears there was no bribery about it. There was no

VOL, II. M, L, R, A 10
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other place at which they could stay, and as they had supper,

, lodging for the night and breakfast in the morning, $10 can
scarcely be said to have been extravagant payment. Certainly
there was not a large margin left which could be considered as
given for the purpose of influencing a vote.

I have perused the evidence, and considered the case long,
and anxiously, the more so that I have been unable to arrive at
the same result as the Chief Justice and my brother Dubuc.

The evidence discloses a melancholy state of things as existing
in that part of the country. Men going from home, even for
short distances, carrying liquor with them and offering it appar-
‘ently to every chance traveller they meet. A number of persons

" happening to meet in a store or tavern, and all present being
repeatedly called up to drink.; Guests invited to parties and
social gatherings, taking liquor with them to be consumed in

the house of their entertainers. Tt issad to think of such a state

of society.  Still, as a judge, I must deal with these things as they
exist.

The difficulty I feel is, that in view of the mass of evidence
before me, as to the habits and practice of the respondent, and
others acting in his interest, and of the habits and customs in
that locality as to the use of liquor and treating, I cannot con-
sistently with the numerous cases decided in Ontario, as I read
them, come to the finding that the treating was such corrupt

_treating as is forbidden by the statute. The respondent has

positively denied any corrupt intent and there is no doubt

that, for at least eight days before the election he abstained
from treating.

In applying the provisions of a statute:penal‘in its character I
apprehend I must be clearly satisfied thatit'was so before I can set
aside the election. The proper and indeed the only effectual
remedy for such a state of things as existed here would be for
the Legislature to forbid by statute all treating during the time
of an election, and to declare all such to be corrupt.

In my judgment the petition should be dismissed, but under
the circumstances, and following the precedents of the Zast
Elgin case, Hod. 779, the West Toronto case, Hod. 128, and
other cases, the dismissal should be without costs.
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. GALT v, GORE,
(In CHAMBERS.)
Ca. sa. must e Preceded by ca. re.

Held.~—~Under Con, Stat, Man. c. 37,

S 77, a ca. sa, can issue only against a
defendant who has been held to

bail under a ca. se,

Defendant was arrested on a writ of capias ad satisfaciendum,
when an application was made to set aside the writ, or to have
the defendant discharged from arrest,

The defendant resided at Rat Portage,
tario, but was at the time of the arrest in

There were eighteen grounds of objections to the arrest taken,
many of them technical, the: main contention was that no writ of
¢a. sa. could be issued, not having been preceded by a ca. re.

H M. Howell, Q. C, for the

W. R. Mulock and W. E. Pe,

in the Province of On-
Winnipeg.

plaintiff showed cause.
rdue for the defendant.

|72k Aprit, 7885.]

Dusuc, J.—The defendant contends that Nno ca. sa. could issue
in this case. In England, under the Common Law Procedure
Act, and until the 32 & 33 Vic. ¢ 62,4 ca sa. was issued
against a judgment debtor as of course, on a preecipe, with only a
few exceptions. No judge’s order was required. But the 32 &
33 Vic. c. 62 abolished it altogether ‘except in a few specified
cases. This statute was in force here, and no ¢a, sa. could issue
in this court until jt was specially provided for by the Local
Legislature. So the only ca. sa. which can be had here is under
the Con. Stat, Man..c, 37 S. 77. The five preceding sections
deal with ca. 7¢. and the issuing of it before action, or where ac-
tion pending, and section 77 coming immediately after, s
worded thus :  “ After final judgment has been obtained against
any defendant as aforesaid,” ‘and it 8oes on to state under what .
circumstances it can issue, and amongst the different grounds
stated, no mention is made of leaving the country. The plaintiff
must make it to appear that he will likely realize and 1nake his
debt, or that the judgment defendant hath parted with his pro-
perty, or made some secret or fraudulent conveyance or disposi-
tion thereof, in order to prevent its being taken in- execution, or
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hath otherwise acted fraudulently in or about the premises. So
the showing the intent to leave the country was not necessary.
Has the plaintiff complied, in this case, with any of the other
alternative provisions ? He swore that he would likely realize his
debts, and I think he has also shown sufficiently that the defend-
ant had fraudulently disposed of his property, so as to satisfy a
judge of the fact, and I doubt very much whether the facts shown
since in the evidence adduced by the defendant were such .as to
remove the impression obtained from the plaintiff’s affidavit.

But the more serious objection is, that by our statute, section
77 above mentioned, no ca. sa. can lie except when the defendant
has been held to bail under a ca. 7e.

In Ontario, the Revised Statutes, c. 67, s. 7, have provisions
like those in our own statute, far arresting after judgment a de-
fendant who has been arrested under a ca. 7e.; but, in addition to
that, there is an express provision for arresting a judgment de-
fendant who has not been previously held .to bail, but who is
about to leave the Province, &c., &c.

From this we might infer that the Legislature considered that
the statute was not, without such express provision, sufficient to
authorize the arrest under a ca. sa. when no ca. 7e. had issued.
But even without comparison of our statute with that of Ontario,
I think it is clear, from the wording of our statute, that a ca. sa.
can issue only against a defendant “ as aforesard "’ that is to say,
a defendant who has been held to bail under a ca. re. And this
is very likely the reason why the ground that the defendant in-
tends to leave the country is omitted, because, that reason having
been shown in the ca. re. and not having been disproved, is sup-
posed to be still existing , and it need not be swormn to again, if
the defendant secretly or fraudulently dispose of his property.

It has been contended by the counsel for the plaintiff that,
while a judge might discharge a defendant arrested under a ca. re.
he has no power to discharge a defendant in custody under a ca.
sa. But1 find in Archbold, p. 699, the following : “If a ca. sa.
be sued out and executed when it does nqt lie, the Court or a
judge will discharge the defendant.” Again, at p. 703, of the
same work : “If the defendant has been improperly arrested
(under a ca. sa.) the Courtor a judge will order him to be dis-
charged. but an application for that purpose must, in general, be
made without delay.”
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3
The application to discharge the defendant was made under

section go, of the Administration of Justice Act, Con. Stat.
Man. c. 37. It provides that a defendant detained in custody
may, on giving to the judgment plaintiff ten day’s notice. in
writing, apply to a judge in chambers to be discharged from
custody. The plaintiff may, in the meantime, file and serve
interrogatories to the defendant, or cause him to be examined
viva voce upon oath. Section g1 provides that after the-expira
tion of ten days, the defendant may make an affidavit that he is
not worth $20; and if the judge find that the answers to the in-
terrogatories or to the questions put ziva voce have been answered
satisfactorily by the defendant, he may order his discharge,
either on or without terms.

In this case the plaintiff did not serve interrogatories to the
defendant and did not cause him to be examined »/va voce, but
he had him cross-examined on his affidavit, and on the return of
the summons for the discharge of the defendant he proposed to
read and use the deposition of the defendant on such ' cross-
examination, and also the evidence given by the defendant at
the trial of the cause of Nuan v. Keeler, in October last, as
taken by the court reporter.

The defendant’s counsel objected to the reception of the said
lastly mentioned evidence, on the ground that it was not evidence
taken on this application, not even in this cause. He also
objected to the cross-examination on the affidavit, because it is

not such evidence as that contemplated by the statute above
cited, and it should not be received and used on this application.

The question is, whether the answers to inte rogatories and to
a viva voce examination mentioned in the statyte should be the
only and exclusive evidence to be used by a p\a‘; ntiff, in opposi-
tion to an application for the discharge of a defendant, as in the
present case. :

Iam of opinion -that, when the statute points out that a
certdin thing may be done, or certain proceedings may be taken
in a certain instance, it does not follow that any other similar
thing, or any other cognate proceeding is to be absolutely
excluded, Otherwise, a party in custody, under a regular
process of the court, as this defendant is, would always have it
in his power, by fraud and perjury, to obtain his discharge,

without fear of being contradicted by other and truthful |
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ady cited, provides that
me he might be out of

evidence, Section g4 of the Statute alre;

he may be re-arrested, but in the meanti
the jurisdiction of the Court,

The s';atute provides that
answers to interrogatories, to oppose
his application for discharge, but it does not Prescribe that he
shall not use other evidence. If he hag the defelidant properly

' examined, a5 pointed out in the statute, hefé6uld not be debarred
from using other evidence, for the purposé of contradicting the
defendant’s untruthful evidence. Apq if he had sufficient docu-
mentary or other evidence, to prove beyond doubt, that the
defendant haqd acted fraudulently in disposing of his property, or
has it, or the Proceeds of it, sti]] under his control, notwith-
standing what the defendant might swear ‘himself, it seems that
under such circumstances he could dispense with using the
defendant’s answer ; and if he could s dispense with using it,

it is only reasonable to suppose that he could also dispense with
the taking of i altogether,

the plaintiff ey use the defendant’s
and examination viva voce,

In the present case, it, ma
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Nunn v, Keeler ; but I think
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Besides this deposition, the plaintiff has used, on the return of

the sumnlons,‘his own affidavit, and also the affidavits of A, D.
McLean, and df Margaret Rhind,

When he wag Cross-examined on hjs affidavit, the defendant,
on the advice of hig counsel, refused to answer most of the
questions. ‘But from some of the answerg given, it is clear that
the account given by the defendant of the Proceeds of his barper
shop, is far from being satisfactory. This,
with the facts SWorn to in the affidavits fi
would Probably have induced the learned
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TAvLOR, J.—The defendant is confined in the gaol of the
Eastern Judicial District upon a writ of capias ad satisfaciendum
issued on the gist of October, 1884, under the provisions of
the Con. Stat. Man. c. 37, s. 77

In December, 1884, he gave the plaintiff the notice provided
for by section go of the same Act, and no interrogatories having
been administered, or px‘oceedings taken for his examination
viva voce, made the affidavit mentioned in that section, and
obtained a summons calling upon the plaintiff to show cause
why he should not be discharged from custody. On the return
of the summons an order was made for his examination up?n the
affidavit, and he was accordingly examined. Afterwards upon
the argument of the summons, the learned Chief Justice held that
the depositions so taken, certain affidavits filed on the part of
the plaintiff, and the depositions of the defendant taken at a
previous stage upon his examination as a judgment debtar, could
not be used on opposing such an-application, as was then before
him, and he made an order for the defendant’s discharge. He,
however, stayed the ogabr taking effect until the fourth day of
Hilary term to give the plaintiff an opportunity of appealing.

The principal question argued upon the appeal was the right
of the plaintiff to examine the defendant, and to use in
opposition to his application the material rejected by the Chief
Justice.

The statute gives the plaintiff the right to show cause against
the defendant’s application for his discharge, and to do so, he
must have the right to use some material. I do not think the
plaintiff can, on opposing such an application, be limited to such

. evidence as he may obtain from answers to interrogatories deliv-
ered, or evidence given upon the ziva voce examination of the
defendant, under the goth section of the Act. If the plaintiff
has,‘as in the present case, examined the defendant as a judg-

syment debtor, why should he be compelled to examine him over ,

again upon the same matters, instead of being at liberty to make
use of the evidence he has already got, or he may have such an
unfayorable opinion of the defendant, and place so little reliance
upon what he may say in answer to interrogatories, or upon
examination, as to prefer meeting the application by the evidence
already in his possession, and the affidavits of third parties.
Then the g4th section provides, that™if the defendant obtains
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fraud or perjury, he may, on that being
on of a judge, be re-arrested, and again
stody. Now, if the plaintiff can, after a
scharged, show that hig affidavit as to want
him re-arrested, why may he not
application for discharge, and so
pPrevent an order being made, The conclusion, therefore, to
which I haye come, is, that the evidence offered by the plaintiff
in opposition to the defendant’s application, and rejected by the

Chief Justice, should have been allowed to be used.  Perhaps,

does not commend
consideration of the Court, Indeed, it

1
if not in his own
y others, and under his control,
T part, if not all, of the Plaintiff’s

Possession, yet held for him b
the means of paying the greate
claims,

The appeal should be all
reversed, and the applic
dismissed with costs,

As the appeal was caused
allow evidence to be read, whi
and the point was perhap:
any costs of the appeal,

The defendant cannot of cour:

; ‘
se be left for ever in gaol, but
he must remain there a

t present, leaving him to apply at some
future time for his discharge, ;

owed, the order of the Chief Justice
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SCOTTISH MANITOBA INVESTMENT & REAL ESTATE
CO. v. BLANCHARD.

(In Equity.)

Decree against Infants.—Reserving a day for Infants to show
Cause.
Held, A decree against infants should not reserve a day to show cause after
they come of age.

This suit was brought against the widow and infant heirsof a
mortgagor for the purpose of foreclosing a mortgage A motion
for a decree was made before the referee in chambers under
{ general order 425, when a questibn was raised as to the right of
the infants to have a day reserved to them to show cause against i
the decree after attaining twenty-one years of age. The referee
was of opinion that the decree should be absolute and need not
contain any such reservation, but with his “assent the question
was spoken to in Court in order to have the practice settled.

E. H. Morphy for plaintiff.
J. H. D. Munson for the infant defendants.
[2zst April, 1885.]

TAYLOR, J.—At one time the practice in England always was
to give an infant defendant a day to show cause.

Thus in Eyre v. Countess of Shaftesbury, 2 P. W. 102, decided
by the Lords Commissioners of the Great Seal in 1722, it is
laid down, (at p.. 120,), “so in all decrees against infants, even
in the plainest cases, a day must be given them to show cause
when they come of age.”” Numerous other cases to the same
effect may be found in the books, among which Booth v. Rich,
1 Vern. 295 ; Gundry v. Baynard, 2 Vern. 479 ; Fountain v.
Caine, 1 P.W. 504 ; Napier v. Effingham, 2 P. W. 4o1 ; Bennet
v. Lee, 2 Atk. 487 ; Williamson v. Gordon, 19 Ves. 114, may be
reterred to.

In 1830 the statute 1 Wm. 4, c. 47, was passed, and by the
1oth section it was enacted that from and after the passing of the

Act, where any action, suit, or other proceeding for the payment '

of debts, or any other purpose, shall be commenced or prose-
cuted by, or against, any infant under the age of twenty-one

years,
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* parol might demur reference may be made to Chapiin v,
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years, ‘either alone or together with any other Person or persons,
the pardl shall not demur; but such action, suit or other pro-
ceeding shall be Prosecuted and carried on in
and as effectually as any action or suit could before the passing
of the Act be carried on or prosecuted against any infant, where,
according to law, the parol did not demuyr, The expression as
to the parol demurring may be strange to some of the present
generation, but it was the term used where an infant sued upon
an obligation of his ancestor, prayed that the pleadings might be
stayed till he should attain full age. He was then said to pray
that the parol, that is, the Pleadings, might demur, orin other
words, stand still.

It was not in every case that an infant could do 0. On a bill
for sale of real estate brou i

trader against his heir

the same manner

it was held that he could not.

Brookfield v. Bradley, Jac. 632.
For cases in which the infant co

uld and could not pray that the

Chaplin
3P. W. 365 ; Scartiy. Cotton, Forester 198 ; Uvedale v. Unedale
3 Atk. 117 ; Plaskesy V. Beeby 4 East 48s. ‘

The first case I have found after the passing of the 1 Wi, 4,¢. 47,
is Powys v, Mansfield, 6 Sim, 637, decided by V. C. Shadwell
in 1836, He said he had mentioned the point both to the Lord
Chancellor (Brougham), and the Muster of the Rolls (8ir John
Leach), .and they agreed with him in thinking that the plain

i , that the parol should not demur,
Sequence, that the six months should not
be given in a decree, by reason of o defendant being an
The learned Vice-Chancellor went on to

and as a necessary con

infant.

cases the parol has demurred ; and it was
Mr. Jacob in the course of the argument, ¢
Proposition that, in €very case in which a;
the six months were given by the old practice; but the six
months were given by decrees in this court which would have,
in their operation; an- effect similar to that which would take
Place in cases at law, where the parol would demur.”’

The following year the same learned judge had before him the
case of Scholefield v, Heafield, 'y Sim, 669, in which & decree

Properly observed by
hat it is not a general
n infant_is a defendant,
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was made for sale against the infant heir of an estate subject to
an equitable mortgage, and counsel for the plaintiff contended
on the authority of Powys v. Mansfield, that the infant was not
entitled to be allowed six months. ™ That he was’ not, would
seem to have been already determined in Brookfield v. Bradley,
before referred to. It was stated at the bar that the decision on
the motion in Powys v. Mansfield had been appealed from, but
that the appeal motion had stood over until after the decision of
an appeal from the decree, and that the decree having been
reversed, it had become uhnecessary to proceed with the motion.
+Upon this being stated V. C. Shadwell said he would consult the
Lord Chancellor (Lyndhurst), and the next day stated that he
had conferred with the Liord Chancellor, and his’ Lordship was
of opinion that, as the decree diyected the estate to be sold, the
infant ought not to be allowed the six months; but that if the
decrée had been for a foreclosure, the infant ought to have been
allowed the six months. .

In the subsequent case of Price v. Carver, 3 M. & C. 157, the
question was again raised before Lord Chancellor Cottenham, and
hethere explained the distinction between the parol demurring
in equity, and the giving of an infant defendant a day to show
cause, and relying on Fountain v. Cane, 1 P. W. 504, Chaplin v.
Chaplin, 3 P. W. 365, and Upedale v. Uvedale, 3 Atk. 117, he
held that these were not synonymous terms. ‘The decree made
in that case gave the infant a day to show cause; and the re-
porter’s head note is as follows : A decree of foreclosure against
an infant must give the infant a day, to show cause against the
_ decree, after he attains twenty-one, notwithstanding the provisions
of th_e'Act 11 Geo. 4 & 1 Wm. IV. e. 47, ssi 1¢, 11.”, The caseis
sometimes referred to as overruling, Powys v. Mansfield. But on
reading it it will be seen that it was a case of an equitable mort-
gage in which, to perfect the plaintiff’s title, a conveyance of the
legal estate by the infant was necessary. The language of the
learned judge was, “That they (the infants) would have had a
day to show cause according to the practice hitherto’ pursued, is
quite clear, the decree being both to foreclose, and to procure a
conveyance from the infants.” Then after referring to the rith
section, which enables the Court to take from the infant the legal

estate of property decreed to be sold for payment of debts, he
praceeded : ““In all other cases in which a conveyance is required
from an infant, the law remains as before, and the practice,
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therefore, must remain the same, There ‘must be a decree for
the infant to convey at twenty-one, and he must have a day to
show cause as before.”

Accordingly Mr, Fisher, when remarking on the case, Zisher oz
Mortgages, P. 1086, 3rd Ed., says t( “It is plain-that he was not
speaking of foreclosure suits where \no conveyance of the legal
estate was required, but of sujts (sich as that before him) re-
lating to equitable mortgages, wherefit was necessary to wait for a
conveyance until the coming of ag€ of the infant heir or devisee,”
The late Chancellor Blake pointed out the same distinction when
referring to that case in Mair v, Kerr, 2 Gr. at p. 235.

More recently in Bennett v, .Hmfoa/, 19 W. R, 428 V. C.
Stuart said it was no longer the practice to give a day to show
cause, and made a decree for foreclosure absolute, following
Croxon v. Lever, 12 W, R, 237, decided by the Master of the
Rolls, Lord Romilly, The Same course was still more recently
followed by North, J., in Wotverhampton & Stafordshire Bank-
ing Co. v, George, L. R. 24 Ch, Diy. 707, on the authority . of
these cases. But jt should be noticed that in all these three cases
the property was Proved not to be worth the mortgage debt, and
the plaintiff was willing to pay the infant’s costs.

In none of them was any reference made to the p 3& 14
Vic, c. 6o, (the Trustee Act 1850) which gives a general power
to courts of equity when any decree shall be made for the con-
veyance or assignment of any lands to declare that any of the
parties to the suit are trustees within the meaning of the Act, and
to make such order as to the estates, rights and interests of such
persons as are authorized by the Act to be made concerning the
estates, rights and interests of trustees, and the Court may (sections

ing the estates or releasing or disposing

of infant trustees in such persons- and

direct, which orders are to be as effectual

d attained twenty-one, and had duly con-

veyed or assigned the lands in the Same manner, and for the same
cstate, or had released or disposed of the contingent right. In
Newberry v, Martin, 15 Jur, 166, counsel for plaintiff proposed to
take a decree, not reserving to the infant a day to show cause,
relying on sections 7. and 8 of that Act, but Lord Cranworth was
of opinion that the Plaintiff had a right to the common decree of
foreclosure, with a day for the infant to show. cause, There was
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'
nothing, he said, in the Trustee Act to alter the rights of the infant.
But in a foreclosure suit, where the estate of the mortgagor was
devised in trust for\ﬁale, and had become vested in an infant, who
was also one of the persons beneficially interested, the Master of
the Rolls, Sir George Jessel, held that the decree should contain
a direction that, in case the mortgagees were not redeemed within
six months, the infant should be a trustee for them within the
meaning of the Trustee Act, 1850. and the executrix of the mort-
gagor be ordered to convey the estate to the mortgagees on his
behalf. This case is referred to as unreported in Sefor on De-
crees (4th ed.) Vol. 2,at p. 1114, where the form of the decree

. pronounced is given.

In Ontario, the question of an infant’s right to have a day re-
served for showing cause against a decree was raised in 1851, in
the case of Mair v. Kerr, 2 Gr. 223. It was then decided that in
decrees of foreclosure against infants, a day to show cause after
attaining twenty-one must be reserved to the defendants, but it
was so only by’a majority of the judges, the late Chancellor
Blake giving g/dissenting judgment.

ntinued to be the-practice in Ontario ever since, but
recently in (7%e London & Canadian Loan & Agency Co. v.

nt. Pr. R. 489, the late Chief Justice Spragge, one
of the judges who decided Mair v. Kerr, while he did not feel at
liberty to change the practice which had prevailed so many years,
said, “It would, in my opinion, be well that the Acts to which
I.have referred, (1 Wm. 4, c. 47, and the Trustee Act of 1850),
should be followed by their legitimate consequences, the abolition
of the right to an infant to show cause upon coming of age against
a decree, or order, or judgment pronounced in a suit in which he

has been a pa;'ty.” Here I am'not, in disposing of the question,

trammelled by a long prevailing practi®, and I incline ‘to adopt
the view that a day need not be reserved to the infant to show
' cause after attaining twenty-one. It is desirable so to decide, “for
the sake of putting an end to litigation and to the evil of having
estates tied up,” as it was expressed by Chief Justice Spragge.
Besides, the benefit to the infant is of the most shadowy kind.
It has been decided; that in cases of foreclosure the only cause
which can be shown by the defendant is error in the decree;
h& may not, to use the old expression, unravel the account, nor
is he 50 much as entitled to redeem the mortgage by paying what
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is due. This was so held one hundred and fifty years ago by Lord
Chancellor Talbot, in Mallack v. ‘Galton, 3P. W, 352, and has
begn recognized law ever since,

The argument of the late Chancellor Blake in  Mair v. Kerr,
founded upon the Statute 5 Geo. 2, c. 7, as construed by the
Court in Gardinerv. Gardiner, 2 U. C. O, S, 520, seems to me
to have great foree. The Legislature of this Province has, by
47 & 48 Vic, c. 30, . Io, given legislative sanction to the con-
struction which was in Gardiner v. Gardiner put upon the g
Geo. 2. ¢. 7, 50 that the reasoning of the learned judge is applic-
able to the case now before me, and I cannot express my views
better than by using his language, Referring to a former proceed-
ing before the Cotrt, when the cause was re-heard he'said ;: “ On
that occasion I adopted the reasoning of the late Vice-Chancellor
of England in Powys v. Mansfield, considering it peculiarly ap-
plicable to the state of the law in this Province, whatever might
be its value as an English decision. Real estate here' being as-

sets for the satisfaction of simple contract debts, under the '

Statute of Geo. z ; all creditors—even those by simple contract—
being enabled to obtain immediate Payment from thie real estate,
notwithstanding the infancy of the heir.; a decree for sale in a
foreclosure suit, without giving an infant defendant a day to show
cause, being éonfessedly proper; the equity of the infant heir of
the, mortgagor being bound by a failure to pay the debt at the
day appointed in a redemption suit ; such being the state of the
law, it seemed to me, then, that it would be repugnant to reason,
and directly contrary to the intention of the Legislature, to hold
an infant defendant entitled to this peculiar privilege, as against
creditors of a class generally supposed to occupy an advantageous
position—having specific security for their debts, and seeking
the relief peculiarly appropriate to that security, * * %
Simple contract creditors are empowered not only to establish
their right to recover, but to obtain satisfaction of their debts, by
sale of the real estate during the infancy of the heir, and in a pro-
ceeding to which he is not a necessary party. Can we suppose
that the Legislature, while making these extraordinary provisions
for the Protection of creditors in courts of law, intended to leave
the equitable rights of mortgagees in the unsatisfactory position
in which the present argument would place them,—not only
denying them the relief appropriate to their contract during the
minority of the infant mortgagor but keeping the whole. ques-
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tion of the defendant’s liability under the contract open durmg
the same period ?” !

The question with which I have been dealing, was the only
one raised before me, and I assume that the referee found the
plaintiffs entitled to a decree. There should be the usual
decree in a mortgage suit against infants,” but there should be
no clause reserving to the infant a day to show cause against
the decree after attaining twenty-one. ;

ONTARIO BANK v. SCOTT.

-(IN CHAMBERS.)

Bills of Exchange Act.— Time to move for leave to appear.

Held. That in an action under the Bills of Exchange Act a judge in cham-
bers has no power to extend the time within which a defendant should
apply for leave to defend.

Defendant applied for further time-within which to apply for leave to appear
to the writ, and for stay of pr dings in the i The was
granted upon an affidavit of W., an attorney in the cnty, stating' that he was
agent for B., an attorney in the country ; that he had’ received a letter from
B. stating that he (B.) had been instructed by letter from the defendant to
appear for him to the writ, and: thut he was instructed and believed that the
defendant had a good defence on the merits, and that further time was required
to obtain affidavits from the defendant disclosing the nature of the defence.

J- W. E. Darby for plaintiffs showed cause to a summons to
extend the time for appearance, to permit of an application being
made for leave to appear.

7. 0. Townley, (Ewart, Fisher & Wilson) for defendant.
[237d January, 1885)

TAYLOR, J.—A judge in chamber has no power to extend the
time for a defendant to appear to a writ under the Bills of Ex-
change Act, beyond the twelve days fixed by the statute. The
terms of the statute are imperative, that the application must be
made within twelve days after service of the writ. . Summons dis-
missed, but without costs.

PEARSO]
LIC |
CEN7

School #

The first co
would enter
Ve e e
and lodgings,
retain the plair
into the servicy
The second
teacher and otk
The detenda;
Held. 1. The y
duty,”
the sul
2. The first
to'be i
3. The seco
directic
Secretar

. D. Bec

It ought to
Man. School |
Trustees, 32 U
count and to
that the contr:
the want of the
8 Bing., 394, 3
ing, fuel and lig]
7U.C. Q. B. ;
cver, iS, that e

otherwise,” in
for arbitration ¢
B"”&“')'; 8 Bing
against the sch
teachers is not i
treasurer—s, 55,
VOL. 11, M. ]



MANITOBA LAW REPORTS,

PEARSONv. THE SCHO

LIC SCHOOL pist
CENTRE.

OL TRUSTEES OF THE CATHO-
RICT OF ST, JEAN BAPTISTE

School trustees.—Action by lmc/zer.—Coﬂtrgct.——f’leaziiﬂg.

The first count of t eclaration set out that in consideration that p]ai;‘ntiff
would enter into the!vice of. defendants and serve them for one year
+ + « . inthe capacity of school-teacher, at $300 a year, to be paid; &c.,
and lodgings, fuel and light to be furnished, &c., the defendants promised to
retain the plaintiff in the capacity, &c.

It further alleged the plaintiff’s entry
into the service, &c., and wrongful dismissal,

The second count was
teacher and otherwise,

The defendants demurred,

an indebitatus count for work done, as a school-

\

Held. 1. The wrongful dismissal of teacher is a ¢ matter connected with his
duty,” within the Manitoba hool Act, s. 93, and consequently not

the subject of an action, but of hrbitration only.
2. The first count wag bad, inasn

to'be in writing and under seal
3. The second count was bad beca

direction of the trustees,

secretary-treasurer,

h as it did not allege the agreement
Or excuse the want of a seal,

use the moneys, nllhough under the
are not ih their hands, but in those of the

N. D. Beck for plainti

It ought to be alleged that the plaintiff is certificated, See
Man. School Act, 1881, s, 39, sub-sec. (c.) Wright v. Schoot
Trustees, 32 U, C. Q. B. 545. This objection goes to the first.
count and to the second in part. It ought also to be alleged
that the contract is in writing, and also under seal, or at least
the want of the seal accounted for; sec. 76, Crisp v, Bunbury,
8 Bing., 394, 398. The contract of the trustees to supply lodg-
ing, fuel and light is ultra iyes 3 5€C. 39. Quinv. Sthool Trustees,
7U.C. Q. B. 1 39 137.  The chief ground of demurrer, how-
ever, is, that except what may be covered by the words ¢ and

otherwise,” in the second count, the plaintiff’s claim is matter
for arbitration only—no action lies; sec. 93, ¢t seq. Crisp v,
Bunbury, 8 Bing. 394, 398.  Indebitatus assumpsit does not lie
the money for the Payment of
» but in that of their secretary-
the ‘plaintiff’s remedy might,
- I

against the school trustees;

teachers is not in their hands

treasurer—s, 55, sub-sec, (©);
VOL. I, M. 1L,g,
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under certain circumstances, be by mandamus or special action.
Quin v. School Trustees, 7U..C. Q. B. 130, 136; Wright v.
School Trustees, 32 U. C. Q. B. 541, 544.

R. Strachan contra.

The right to sue school trustees is given by sec. 34. An
action for wrongful dismissal is not within sec. 93. The contract
need not be alleged to be in writing, though it may be necessary
to prove a writing at the trial.  Zilson v. Warwick Gas Co.,
4 B. & C. 962. : Hartleyv. Harman, 11, A. & E. 798; Thames
Haven Dock Co. v. Brymer, 5 Ex. 694. :

[22s¢ March, 1885.]

WaLLBRIDGE, C.J.—In my opinion the demurrer must be
allowed. -Section 93 and the following sections give a remedy
by arbitration, and I think this case is one which comes within
that part of section 93, which provides that in case of any
difference between school trustees and teacher (which this is) in
regard to his saliry, &c., or any other matter connected with
his duty, the same shall be referred to arbitration. This wrong-
ful dismissal is a matter connected with the teacher's duty. The
word “shall”’ is imperative, and I hold the teacher is bound to
take that remedy. =~ Crisp v. Bunbury, 8 Bing. 394. The trus-
tees can legally contract with a teacher only in writing. This
should be stated in the declaration, otherwise the plaintiff
shews 1o ZJocus standi, and if there be no seal the want of one
should be excused ; see section 76. The indebitatus count is not
sustainable, as the moneys though under the trustees’ direction
are not in their hands, but in those of the secretary-treasurer.
Quin v School Trustees, 7 U..C. Q. B. 130, 138.

In my opinion the demurrer should be allowed with costs.
The plaintiff to have leave to amend, as he shall be advised.

Demurrer allowed.
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v. CANADIAN PACIFIC RAILWAY
COMPANY.

Demurrey, — School taxes, — Assessment, — Collection, — Con.

Struction of Statutes imposing taxation,

£eld, Upon demurrer, 1. The ryle that u
only the pleadings can be looked at,
affect the question raised, have to be

pon the argument of 4 demurrer,
does not apply where statutes which
considered,

2. The power of taxatio

n must be expressly conferred, it cannot be given
by implication,

3. There is no Power given in the
trustees in g city or town, to assess,
except that given to levy a small rat
the children attending school,

school Acts to a board of school
levy or collect a tax or school rate,
€ upon the parents or guardians of

In this action the Plaintiffs sought to recover from the defen-

dants certain moneys, arrears of taxes, for school Purposes for the
years 1883 and 1884, ‘

The first count in the declaration was as follows ;—For that
a tax or assessment for school purposes amounting to $1,500,
was duly assessed by the Plaintiffs, against the defendants, for the
year of our Lord 1883, of which the defendants had dye notice,

yet the defendants, although said sym had been duly demandeq
of them, refused, and neglected t,

action accrued to the Plaintiffs to

debt due to the Plaintiffs, The seco

cept that the amount claimeq was §3
the year-188y,

nd count was the same, ex-
1500, and it was claimed for

To thisdeclration the defendants dexhurred, and the prin-
cipal ground argued was, the right of the Plaintiffs to assess anq
collect moneys for school purposes, It Was contended that if

the plaintiffs claimed to have made the assessment under the
statute, .
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J. A. M. Aikins, Q. C., for defendants in support of the

demurrer.

A. Monkman for plaintiffs contra. )
[21st March, 1885.]

TAvLOR, J.—The rule that upon the argument of a demurrer
only the pleadings ean be looked at, does not apply where
statutes which affect the question raised, have to be considered.
This was so decided in Kiely v. Kiely, 3 Ont. App. R. 438, and
on the argument the provisions of the School Acts were discussed
by the learned counsel on both sides.

I hdve, since the argument, perused again and again, the
School Act, and the various statutes amending or altering it,
and find them in a very confused and unsatisfactory state. I
have also examined two Manuald of School Law issued in 1883
and 1884, referred to, and handed to me by counsel. These, how-
ever, only’ make the confusion greater. They are said to be
“ Printed by authority,” but in them, different sections of the
School Acts are grouped together under general headings, to
sanction whlch I can find nothing in the Acts as they stand in
the statute book. The Manitoba School Act as it stood in the

Con. Stat. Man., c. 62, after providing for the election of school
trustees, and the holding of annual school meetings, provided in
“ At any annual school meeting it shall
be the duty of the electors to decide upon the amount of money
to be raised in their school district for common school purposes
to supplement the government grant for the year; and such
sum shall in every case be raised by assessment on real and per-

the 27th section that,

sonal property within the school district.”” The 29th section
said that ¢ corporations situated in a locality where different
school districts are established, and persons who are neither
Protestants nor: Catholics, shall be assessed only by the trustees
of the school district of the majority,”” provision being then made
for paymient of a proportion of such assessment to the'trustees of
the school distgict of the minority. .

The 52nd section declared that boards of trustees in cities and
towns should. have power among other things, to ¢ levy at their
discretion any school rates upon the parents or guardians of

“ "children attending the schools of the town or city,’” not exceed-

ing certain specified amounts, “and to employ the same means _
of collecting such rates, as by’ the city collector are possessed for

the collection of property tax.’
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holding of annual school meetings make no mention of the
school meeting deciding upon the amount to be raised for school
purposes, as the 27th section Bf the Act in the Con. Stat. Man.
did, but, on the contrary, provides in the 25th section that it
shall be the duty of the boards of trustees of all school districts,
the whole territory of which is comprised within the liniits of a
single municipality, from time to time to prepare and lay be-
fore the municipal council, an estimate of sich sums as may be
required for school purposes, during the current school year.
The section then goes on, that this estimate shall be laid before
the council by a certain day, and that the council, employing
their own lawful authority, shall forthwith levy and collect.

Then the 28th section is the same as the 2g9th in the Con.
Stat. Man., except that instead of the words used being that cor-
porations ¢ shall be assessed only by the trustees of the school
district of the majority,’”’ the words are, ¢ shall be assessed only
for the school district of the majority.”” The soth, 55th, 57th
and 6oth sections of the Act of 1881 correspond exactly with the
sznd, 57th, 59th and 62nd sections of the Act in the Con.

Stat. Man. The section constituting the board a court of re- -

vision stands in the Act of 1881 as the 68th section.

The 51st section of the Act of 1881 is“the same as the 53rd
section of the Con. Stat. Man. with two exceptions. The time
for sending the estimate to the council is made the first of Sep
tember,  -and this again has by the 47 Vic. c. 37, s. 16, been
changed to the first of May. The other and most important
exception is, that the provise in the Con. Stat. Man. ¢ provided
that nothing in this Act shall prevent the boards of school trus-
tees from levying and collecting the school rates and taxes them-
selves, if they shall think proper so to do,’’ has been entirely
left out, Other Acts, the 46 & 47 Vic. c. 46, and 47 Vic. c. 54,
make changes in the School Act, but none of them are, so far as
I can see, material to the question now at issue.

The whole tendency of the amendments seems to be to take
from the boards of school trustees, in organized municipalities,
the power of levying taxes, and to require them to resort to the
council of the municipality for that purpose.

It is true that the 51st section of the Act now in force only .

says that' an estimate is. to -be made out and sent the council,
¢ if the board of trustees deem it advisable so to do,”’ but prac-
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X E LR (0 vt A
tically the Legislature h

matter, the statutes
» S0 far as I cap find, confer upon them any \power to
assess, levy, or collect taxes themselves, and they must 80 with-

out a revenue, No doubt there are sections left standing as to

ssment rolls, the board
being a court of revision, and the appointment of collectors,

which are wholly out of Place, unless the trustees were intendeq

to have more extended powers, and these provisions are not
limited by the Act to the cases

municipalities. Byt the powe

conferred, it cannot pe given by implication, It is said in
Cooley on Constitutional Limitations, at P. 641, “1Tt is essentia]
to valid taxation that the taxing officers be able to show legisla-
tive authority for the burden they assume to impoge in eyery
instance, "’

be expressly

In Partington v, Attorney- General, L, R.
Lord Cairns thus expressed himself, «
any statute, what is cdlleq an equitab]
such a construction is not admissible in
You can simply adhere to the words of t

So Baron Parke in Re Mz’c/elel/zwaz'f,

is a well established rule that the subjec
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4 H. L, at P. 122,
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he statute,’” -
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The same opinion was expressed by C. J. Wilde in Daines v,
Heatt, 3 C. B, 941, ‘“ A statute im

should always receive strict interp
allowed to Operate as
unambiguous.’”  Ag th,
Power given to a board of school trug
assess, levy, or collect 3 tax or schoo,
levy a small rate upon the parents o,

tending school, under which the present demand of the Plaintiff

cannot fall, I mygt give judgment for the defendants upon their
demurrer with costs,

The plaintiffs do not allege any specific authority to tax, and

any they have must be derived from the Statute, and none
be found there, =
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REGINA v.- McCKENZIE. (

Leading q
the trial, alth,
made no obje

.
Commitment.— Two offences in same charge.

The charge against the prisoner, who was brought up on a Zabeas corpus,

was “for keeping a bawdy house for the resort of prostitutes in the City of At the h
Winnipeg.” ¢ Keeping a bawdy house” is in itself a substantive offence, so 2
is “ keeping a house for the resort of prostitutes.” upon comn

Ing questio;

A}
Held, nevertheless, that there was but one offence charged, and that the com-

mitment was good. of the comr

at that time

H. J. Clarke, Q.C., appeared for the pnsoner, and contended S8 7n
that the charge as laid contained two offénices: one for keeping F. Bever,
a bawdy house, and another for keeping a house for the resort of D. G
prostitutes. il

L. W. Coutlee for the Crown. Ak

The follow

[24th March, 1885.]

WaLLeriDGE, C.J.—To keep a house for the resort of pros-
titutes is an offence, does it change it into two offences by
adding the word ¢bawdy.” If the word “ house’' had been
repeated a second time then two offences would have been
charged. The Act makes it an offencé: to keep a house for the
resort of prostitutes. It is contended because the house in the

" commitment is called a bawdy house that there is of necessity
two offences in the same commitment. To keep any house for
the resort of prostitutes is an offence, and to call that house a
sy bawdy hotsé does not render keeping it less a crime.
In my opinion there is but one offence charged in the commit-

nard, 2 Moo,
Son v. Davie
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MERCER . FONSECA.
(IN Equrry.,)

Commissiaﬂ.—O&jertz’an.r o0 leading questions.

Leading questions appearing in a foreign commission may be objected to at
the trial, although counsel appeared upon the execution of the commission and
made no objection, .

At the hearing of the cause the plaintiff put in evidence taken
upon commission.  Severa] Questions were objected to as lead-
ing questions. Al Parties had been represented at the execution
of the commission, and the questions had not/ been objected to
at that time, d

Ji S Lwart, Q. c, Latterson and Baker, for plaintiff,
a Beverley Robertson for defendant Schultz.

D. Glass and Chester Glass for defendant Fonseca,

J 4. M. Aikins, Q. C. for the Attornéy-Geneml.

The following authorities were cited i—Hutchinson v. Bey.

nard, 2 Moo. & R. 1 5 Smallv. Nairne, 1 3 Q. B. 840 5 Robin-

$on V. Davies, L. R, 5 Q. B, Div. 26.

WaLLBRIDGE, C, J.—My own impression was, that if the
questions were not objected to upon the ex ution of a commis-
sion, counsel being present, no objection copld be'taken at the
trial. The authorities, however, seem to be the other way ; and
I will disallow the questions and the answers Lnust not be read.

WATEROUS ENGINE WORKS CO. |v. HENRY;
Fixtures.—Hire ang sale receipt.— Misy, resentations,

McD. & McP, ordered from plaintifts certain planing mill machinery, at
an agreed price, part of which was paid down, and notes were given for the
balance, The agreement provided that notwithstanding  the Payment, and
giving notes, the Property in the machinery should not Pass to MeD. & McP.,,
but should remain jn’ the plaintifis until Ppayment in full had been made, The
machinery was placed in a building which was then used 4s a planing mill,

Afterwards McD, & McP, mortgaged to t&

, defendants the land upon
Wwhich the mill stood,
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Afterwards McDD. & McP. mortgaged the same land to the plaintiffs to
secure the balance then remaining due to them, The parcels, after describing
the land, specified the machinery in detail, and concluded, “which are at-
tached to the freehold and are to be considered as fixtures and not as chattels.”
‘The plaintiffs took this mortgage upon the representation of McD. & McP.,
that there were no encumbrances upon the property, and it was not intended
by the plaintifis to give up their first claim to the machinery.

Held. 1. That as between the plaintiffs and McD. & McP. the machinery re-
mained chattels, such being the intention expressed in their agree-
ment, and the declaration to the contrary in the mortgage was con-
fined to the purposes of that mortagage, and in any event, was not
binding by means of the misrepresentation.

2. That the defendants’ mortgage was subject to the plaintiff’ agreement
and that the defendants could not avail themselves of the declaration
in the plaintiffs’ mortgage. \

3. The question whether articles are fixtures or not depends entirely
up'on intention.

4. The intention, object and purpose for which articles for the purpose
of trade or manufacture, are put up by the owner of the inheritance,

is the true criterion by which to determine whether such articles

' become realty or not.

J. 8. Ewart, Q. C., and L. G. McPhillips for plaintiffs.

F. Beverley Robertson and Colin H. Campbell for de-
fendants.
At the original hearing, a verdict was entered for the plaintiffs
when the following judgment was delivered by—
WaLLBRIDGE, C. J.—The facts I find to be as follows :—On
the 15th of February, 1883, John McDougall and Finlay Mc-
Pherson, ordered from the plaintiffs a quantity of machinery,
part of that now in litigation, and the plaintiffs agreed to supply
it, and although the plaintiffs are styled vendors in the agree-
ment, and McDougall & McPherson are styled purchasers, I do
not find words importing a sale. It is in wordsan agreement on
the one side, to supply this machinery, and on the other side an
agreement to pay the price agreed on, $2,590, of which $865
was paid down. This agreement contains a clause, which pro-
vides that, notwithstanding the payment and giving notes, the
property in the engine, boiler, and machinery, should not pass
to McDougall & McPherson, but should remain in the plaintiffs.
It is in the form of that usually called a hire receipt. It isunder
seal and signed by both McDougall & McPherson.  On the 27th
of July, 1883, McDougall & McPherson mortgaged the land in
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for the sum of $4,244.32
and in this mortgage it is declared
ready mortgaged to Arthur R. Boswel]
#2,900, by a mortgage of the 3rd of

The mortgage to the defendants i registered the
25th of July, 1883.  No mention s made in this

machinery, and if jt Pass under that mortgage it my
of the freehold, Op the 29th of July, 1883,
Son executed a mortgage on the same land, t
them in the Payment of the money due
mentioned ; this mortgage, besides grant
scribing the parcels, stated as follows :
twenty-five horse power engine and th
boiler, one number two Eureka ban
Pany planer and matcher,
pulleys, boxes, and belting,
and are to be considered as
viso to be void o Payment o
the 3rd of November,
and $648.20 on the 3r
the 3rd of May, 1883,

the pleas mentioned to the defendants,
Payable within two months,
that part of the land is al
and Charles Richie, for
March, 1883.

5t S0 pass as part
McDougall & McPher-
o the plaintiffs, to secyre
under the hire receipt
ing the land and de-
—“Including a ope
irty-five horse power
d saw, one Frank and Com-
one number two moulder, shafting,
which are attached to the freehold,
fixtures and not a5 chattels.” Pro.
f $1,944.90, as follows,~3648.25, on
1883; $648.25 on the 3rd of May, 1884;
d of November, 1884, with interest from

on all unpaid principal, The mortgagors
covenant for payment of the money, and that in defay]t of pay-
ment the mortgagees shall haye quiet possession of the said lands
free from all encumbrance, Thig constitutes t

he whole paper
title on both sides,

& McPherson to the Plaintiffs, are so made fixtures as to become
the defendants’ property, having become fixtures after the mort-
8age to them. It is clear ¢o me that such was not the intention
of McDougall & McPherson, and if such be held to be the effect
of the mortgage to the plaintiffs, it must be so entirely by opera-

tion of law, and in the absence of intention, either of the mort-
83gors, or of the plaintiffs in this suit.

The question whether articles of this descri
not depends entirely upon the question of i
ever goes to show that intentio
ject and purpose for which artj

ption are fixtures or.
ntention, and what-
0 is evidence, The intention, ob-
cles for the Purpose of trade~er
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true criterion by which to determine whether such articles be-
come realty or not. McDonald v. Weeks, 8 Gr. 297 ; Schreiber
v. Malcolm, 8 Gr. 433. These cases have been followed down
to the last case, Dickson v. Hunter, 29 Gr. 73, in which the law
is again reviewed.

That hire receipts are valid, and do not pass the property to
the vendee, is held in England, Exparte Crawcour, in re
Robertson, L. R.g Ch. Div. 419, and in Ontario in Nordheimer
v. Robinson, 2 Ont. App. R. 305.

The property remained therefore in - the plaintiffs, until after
McDougall & McPherson had given the mortgage to the defend-
ants. The defendants did not, by virtue of their mortgage,
when it was executed, gain a title to the property now in ques-
tion. It was then the pldintiffs by virtue of the hire receipt.
The mortgage by McDougall & McPherson to the defendants
Dears date the 24th of July, 1883, and says mothing of the pro-
perty now in litigation, and the plaintiffs’ witness, Erb, states
that he only took the mortgage to the plaintiffs on the lands,
containing the words above quoted, upon the assurance that
these articles had been excepted from the effect of the mortgage
to the defendants. ‘This legal effect may have been in the mind
_of Mr. McPherson when he so stated it to Mr. Erb, because no

mention of them is made in the mortgage to the defendants.
The real question in the case is, did that acceptance of a ‘mort-
gage made by McDougall & McPherson to the plaintiffs so un-
‘equivocally make the property fixtures that the plaintiff has lost
them. It is certain the plaintiffs did not so intend, for the
plaintiffs expressly provide for the continuance of this security
by the insertion of the words, in inverted commas in the mort
gage to the plaintiffs, of 27th July, 1883. If the plaintiff has
lost them, it must be not only without intention so to suffer, but
contrary to expressed intention.

Mr. Erb says, that except for the express declaration of Mr.
McPherson, that this property had'been excepted from the mort-
gage to the defendants, he would not have taken the mortgage
to the plaintiffs, and Mr. McPherson may have been fully of that
opinion that they had not,passed to the defendants, knowing of
the hire receipt, and also of the absence of any provision-in the
mortgage to the defendants. Besides, I hold it was not' in the
power of McDougall & McPherson to convert these articlesinto

realty, wi
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realty, without the consent of the plaintiffs, Meux v, Jacobs,
L.R.7H. L 481, does not help the defendants, That case pro-
ceeds on the question of intention, The plaintiffs’ hire receipt

is under the hands and seals of both McDougall & McPherson.

The plaintiffs, when they took the mortgage, did not give the hire
receipt up to them, There is no privity between plaintiffs and
defendants, either of estate Or contract, and [ cannot see how the
defendants can avail themselves of what at best is 5 mistake in
the p]aintiffs,vthrough their clerk, Mr, Erb,

says, through a misrepresentation, though made unintentionally
by McPherson.

McDougall & McPherson not being  parties to

I do not see how the mortgage can be reformed. [ find,
however, that the mortgage to the plaintif containing
the clause treating the-articles g fixtures, was inserted by mis-
take, and without the plaintiffs’ knowledge and through the
misrepresentation of McPherson,

On the argument before the Fyl] Court in
judgments were delivered ;—

the suit,

term, the followip g

tgage upon the machin.
ery and then the defendants taken g mortgage upon the land, the
right of the Plaintiffs as chatte] mortgagees would not thereby
have been prejudiced. Thig does not seem to depend at a]]
upon the filing of the chattel mortgage being notice to‘the mort-
gagee taking a subsequent mortgage upo

n the land, byt entirely
Upon the circumstance that the thortgagor had thereby treateq

d. - Here the position of the
s strong as if they had been. chatte
hich did not, as the law

then stood, require any filing or registration to preserve the right

or priority of the plaintiffs,
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The fact that the plaintiffs afterwards took from McDougall &
McPherson a mortgage subse(juent to that of the defendants, in
which this machinery was described as fixtures and attached to
the freechold cannot, in my opinion, enure to the benefit of the
defendants. The plaintiffs and the mortgagors might agree that
as between themselves, they should be considered as fixtures,
without thereby making them so as to all the world.

On the best consideration I have been able to give this case, 1
am satisfied that the learned Chief Justice came to a correct con-
clusion, and. that his verdict should stand.

SmitH, J.—The judgment of His Lordship the Chief Justice at
the trial fully discloses the facts and the grounds on which he
found a verdict for the plainﬁff& This verdict is now moved
against, and the court is asked to nonsuit the plaintiffs or enter a
verdict for the defendants.

It was urged, in the first place, that each machine, as it
became attached to the building, lost its chattel character and
became a fixture for the benefit of the freehold. This, it was
contended, took place, in respect of the goods of the plaintiffs.
Under the general rule expressed in the maxim, ¢ Quicquid
plantatur solo solo cedit,”’ this is the case. If thereis no ex-
planation at variance with that inference, the rule prevails.
Evidence, however, can be received that such was not the inten-
tion, and, if satisfactory, it displaces‘the presumption expressed
in the maxim. . Wood v. Hewett, 8 Q. B., 913. Lancaster v.
Eve, 5 C.B. N. S. 717. In the first case, a fender used in
connection with a mill, to confine and let out water, had been
fitted into solid masonry for 43 years. It is true it could be re-
moved without injury to the fre¢hold, but during all these years
it had been used for the benefit of the owner of the land, and
apparently considered his. To a large extent the judgment

turns upon the facility of removal ; but the general rule is re-
ferred to.

Lord Denman, C. J.says: ¢ The question is, whether because
the fender in this case had been placed on the defendant’s soil,
it became his property as a necessary consequence of its position.
I am of opinion that such a consequence never fokws of neces-

_ sity where the chattel is separable.’”’ He does notMiere speak of
its being separable, without damage to the freehold ; but seems
to refer to the suggestion in the argument of a tree planted, or a
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wall built on the land of another,
tels attached, byt capable of rem

usefulness or character.  He concludes his ‘judgment in the
following words : —+¢ The rights in such a case must always be
subject to explanation by evidence, "’ In the same case, Patte-
son J. gives this short judgment propbunding the same doctrine ;
*“ This question does DOt turn upon any genera) doctrine of law,
but upon the evidence in the case, The general rule respecting
annexations to the freehold is always open to variation by agree-
ment of parties ; and if 5 chattel of this kind js Pbut up so that
the owner can remove it, I do not see why it should necessarily
become part of the frechold, or'why itshould not be removable
when the owner thinks fit, if it appears to have been so agreed.”

distinguishing them from cha.
oval without destroying their

In Zancaster v, Zve, this case was approved and followed.

The facts in this case were, that the plaintiffs, .who owned a
wharf on the River Thames, had for twent

was brought, and a verd;
Court refused to disturb,
eas The
and firmly .
ris the case of Rose v, Hope, 22

tached to the frechold, No

U.C.c.p. P. 482, less favorable to the plaintiff, There,

of the land gave a chatte] mortgage on his fixtyres, He then

the owner

mortgaged the land and afterwards sold land and fixtyres to a
purchaser who 8ave anew chatte] mortgage, which the Court held
Was a continuation of the former. The chattel mortgagee was
held entitled to the fixtures as against the mortgagee of the rea]
estate. It is to be obseryed that the chattels
fixtures, that, withouténterfering with their cha
they, were mortgaged as

cited is in fact
extended by this case, which recognizes, apparently ‘without

Qualification, the right of the parties to determine whether
"chattels shall be fixtures or not by simple agreement.

On the law thus laid down, it is cle
Pherson 'had a right to make the
hire receipt, and that it governed

ar the plaintiffs and Me-
agreement contained jin the
the character of the articles

[N
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embraced in it. If they had this right, the defendants as subse-
quent mortgagees, cannot disputeit. They took theland under their
mortgage but not the chattels, because they were chattels at the
time of its execution. But they urge that, by the subsequent
mortgage to the plaintiffs, the articles lost their original char-
acter, and became fixtures. This was put partly on the ground
of estoppel and partly of intention.  There is no privity between
the plaintiffs and the defendant, nor was the defendants’ position
at all changed by this subsequent mortgage. which only covered
the equity of redemption. Was there then an intention on the
part of the plaintiffs and McPherson to make the articles in dis-
pute fixtures? It is said this can be gathered from the words in-
serted in the mortgage, immediately after the description of the
machinery. These are, ““which are attached to the freehold,
and are to be considered as fixtures, and not as chattels.”” They
were attached to the freehold. The first part of the sentence,
therefore, merely states a fact. ¢ Are to be considered:’” These
are not words of grant, or operative words of any’ kind having
power to alter the nature of the articles. Between whom and for
what purpose were they to be so considered ? Clearly between
the parties to the instrument, and for the purposes it expresses
alone. ' "

Let us, however, assume that these words do expresssuch an in-
tention, as would render the articles fixtures for all purposes, the
question rises how they came to be inserted. The ‘plaintiffs
show they were employed under a misappre%ension of the true
facts, caused by a misrepgesentation of McPherson, who alleged

that the articles were specially excepted from th;r@udants’

mortgage. Unless, therefore, the defendants can s ely contgnd,

that the result arrived at under a mistake of facts, is the alt
intended to be arrived at, and that which the plaintiffs must be

~ bound by, they can hardly call this doctrine to their aid.

In fact, however, the parties were simply dealing with an
equitable interest ; and, considering the words just as they stand,
can any one doubt that they should be confined to the equitable
freehold they were dealing with? Is it reasonable to suppose
they intended to hand the property over to the defendants?

Again, the plaintiffs kept the hire receipt, which is under seal,
and might well run concurrently with the mortgage. In effect
the mortgage was taken with the view of obtaining the additjoﬂal

security
then eitl
machine)
advan tag

Furthe
the word
transactic
pared to .
intended
chattels.

Rule di
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pay off the defendants, and
going concern, or take out the
as the plaintiffs might think most

security of the land and the right to
then either to sell the whole as a

machinery and sell jt separately
advantageous, '

Further, in order to settle the question of intention, not only
the words of the instrument muyst be looked at, but the whole
transaction from first to last, and the defendants must be pre-

pared to show on a survey of the whole case, that the plaintiffs
intended to abandon their right to treat the

chattels, In this, in my opinion, they faj,
Rule discharged with costs.

articles in question as

1]

MANITOBA ELECTRIC LIGHT AND POWER CO. v,
THE MAYOR AND COUNCIL OF THE
CITY OF WINNIPEG,

Dépendent or independent Covenants.

C. agreed with the city of W, to provide electric Ij
W., and Up to the expiratj
to daylight,

ve the sole right and I
and that the city should not contr,

streets, during the sajd period,

privilege of lighting the streets,
:l}?with any other person, for lighting the
-

{ #eld. 1, That the agreements were dependent, and that if C. failed to per-
form his part of the agreement, and the cit

y made a new contract,
with other persons, h

¢ could not recover against the city,

2. Whether covenants are dependent, or inrlepenrlent, is determined by
the intention of the parties and the application of common sense to
each particular case, ;

The plaintiffs declared on an agreement made between P, V.
Carroll and the defendants, which contract was averred to haye
been assigned by Carroll to the plaintiffs. By thig agreement
Carroll undertook for the consideration thereinafter mentioned to
provide not less than thirteen electric lights for street lighting, in
Winnipeg, and place the same upon posts, and 9[3 to the expira

» y

VOL. IL M. L R, 12
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tion of six years, to keep the lights lighted in a proper and be-
coming manner, from darkness to daylight, for which payments
" were to be made monthly on the certificate of the city engineer.
THE city agreed that Carroll should have the sole right and privi-
lege of lighting the streets of the city by electricity or otherwise,
and all rights appertaining thereto ; that the city should not con-
tract with any other person, or become bound in any way by
which the rights of Carroll should be prejudicially interfered with,
and alleged as a breach that the defendants granted such right to
other persons and corporations, and refused to allow the plaintiffs.
to light the said streets. The plaintiffs also alleged that they were
the assignees of Carroll, and that they did and performed all
things proper and necessary to entitle them to bring this suit.
The defendants pleaded, by setting out the agreement werdatim,
and alleged that the plaintifts did not faithfully, diligently and
with despatch, provide the lights as in the agreement mentioned,
but madedefault, and aftercommencingupon thesaid work, neglec-
ted and refused to lightthe said lights, and keep thesame lightedas
in the contract provided. _ To this plea the plaintiffs demurred,
and assigned for cause, that the covenants were independent, and
that the plaintiffs might recover upon the count set out in the
declaration, althougk it-might be true, that the defendants could
by suit recover against the plaintiffs for the breach of any other
covenant committed by the plaintiffs. :
N. F. Hage/ and G. Dauis for plaintiffs.

H. MsHowell and E. M. Wood for defendants.

[25¢k October, 1884.]

WALLBRIDGE, C. J., delivered the judgment of the Court. (a.)

The question presented to the Court for decision, is simply
whether the covenant, the breach of which is complained of, is
an independent covenant or not. In our opinion the, covenants
fall within that class of coyenants which are known as mutual con-
ditions to be performed at the same time, in which, if one party
were ready and willing to perform his part, and the other neglec.
ted or refused to péerform his, he who was ready and willing to
perform his, may maintain an action for default in the other, The
defendants allege as -a reason for| the breach of the condition

3
*

() Present, Wallbridge, C. J., Dubuc, Taylor, JJ.
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tted by them, that the Plaintiffs did not
d with despatch provide the lights, but
commencing the work neglected and re-
fused to light the lights, and to keep the same lighted, as in the
contract provided.  Are these covenants independent or are
they mutual conditions to be performed at the same time ?

The rule of construction to ascertain this point is this +—The
Court are to consider the sense and meaning of the parties, and,
however transposed the covenants may be in the deeds,
cedency must depend on the order of time, in which the intent of
the transactions require  performance, Cutter v. LPowell,
25m. L.C.1; and in Stavers v, Curling, 3 Bing. N. C. 368, it
is thus expressed ;—« The rule having been established by ‘a long
series of decisions, that the question whether covenants are to be
held dependent, or independent, of each other, is to be deter-
mined by the intention of the parties as it appears in the instru-
ment, and by the application of common s

complained of as commj
faithfully, diligently an,
made defau_lt, and after

their pre-

of éxpression must give way. It appears t
the permission of the city, and their refraining to permit others to
light the streets must, in the very nature of things,
with the plaintiffs themselves performing  their
lighting' the streets themselves,
- plaintiffs did make default, and neglected and refused to light the
streets, and charges that neglect and refusal as the reason for their
permitting others to do it. . This, in our opinion, is a good
answer to the plaintiffs’ complaint, that the city had permitted
others to light the streets, If this be not true, the plaingiffs could
take issue upon that fact, and submit it for trial. In our\gjnion
the demurrer should be overruled, with costs. If the plaintiffs
desire to amend they can do 80, by paying costs in ten days,

be concurrent
contract, and
~The plea alleges that the
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BURNHAM v. WALTON.
(In Al"vEAL.)
Interpleader.— Costs.— Discretion of Judge.

Held. 1. In an interpleader issue, where each party succeeds as to part of the
goods, there should be a division of costs, and the ratio of that
division is for the discretion of the judge.

2. The Court has power to review the discretionary order of a ' judge, but
does not exercise it, unless in a strong case, or where the discretion
has been exercised on a wrong principle. "

This was an appeal to the Full Court against a judge’s order
disposing of the question of costs, after the trial of an interpleader
issue, between the claimant of goods seized under execution, and
the execution creditors. The_order.disposing of the costs recited
“That the execution creditors shall be barred as to the following
goods, claimed by William Connor, namely :—A piano, piano
stool, cover, larfge rocking chair, and two parlor chairs, and that
the claim of Witliam Connor be barred as to the remainder of
the goods seized by the sheriff and claimed by him, that there be
no costs to either the execution creditors or to the said William
Connor, of the interpleader order or issue herein, or of this
order.” Against this order so disposing of the costs an appeal |

as made by the execution creditors. .

J. S. Ewart, Q. C. and 4. E. McPhillips for the claimant,
thi ellant. :

W. E. Perdue and P. A. Macdonald for respondents,

- ’ [oth March, 1885.]

WaLLBrIDGE, C. J., delivered the judgment of the Court ().
The Administration of Justice Act, Con, Stat. Man. c. 37, rela-
tive to sheriff’s interpleader cases in section 57 enacts as follows :
“The costs of all such proceedings shall be in' the discretion of
the Court of Queen’s Bench, or a judge thereof.”

We have no intimation, in any way, as to what goods Connor
was barred, or of what proportion those goods bear to the goods -
in respect of which the execution creditors were barred.

The costs of such proceedings are, by the statute above cited,
in the discretion of the judge. Is this case such as that the
Court will review the discretion which the judge has exercised ?

i
(@) Present—Wallbridge, C. J., Dubuc, Killam, JJ.
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The Court has the
judge, but does not e
the discretion has be:

Power to reverse discretionary orders of a

Xercise it, unless in a ‘strong case;

en exercised on a wrong principle,

In Golding v, Wharton, L. R, 1 Q. B\ Diy. 3j4, the Court

] Says :—“On a question which depends on the, discretion of the ;
judge the Court of Appeal does not in general ‘interfere, “not that .
it has not complete juﬁsdiction, nor that .the " decision’ of the
court below .would not pe overruled where serious injustice' would

or when

‘

y injustice results from -the
Such a result could only ‘be .
f facts, with which we have not

We cannot say that serioys or an
disposition made jn this . order.
ascertained from a fy]] disclosure o
been furnished,

a wrong principle, the
cretion,”

And in Huggons v. ZTweed, L. R, 16 Ch. Div. 359,

Jessel, M.
R, says: . « Th\f: Court of Appeal in a strong case would inter-
fere with the exercise of the discretion, but jt ought only to do >

s0in a strong case, when injustice is like
not interfere,”

ly to be done, if>it does

When each party succeeds a
are not given wholly'to the cJ
The onlff principle deducible
be a division of costs, and the
cretion of the judge as
1 Ont, Pr, R, 134,

In this case the judge has exercised
principle by which the costs should be g
say that he is wrong. He had before
cayse, a full opportunity of being in
claimed, and the ground

S to part of the 800ds, the costs

aimant, or to the opposite party.

from the cages is, that there should %
ratio of that division-is for the dis-

above explained, ’Demp:ey V. Cuspar,

-

his discretion s to the

pportioned, and cannot

him the evidence in the

formed what portion each

s for making the claim I can see'no

~ reason for saying he has acted On a wrong principlé, or that a
scrious or any injustice will result from his decision, This ‘matter * o
was discussed in Segswortl v, Meriden Sifper Plating Cv., 3 Ont,

R. 413, In my opinion, the appeal for the reasons above given,
should be dismissed with costs,
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#STEWART v. THRPIN.
(In Equity.)
=
Motions in Couvt and in Chambers.— Practice. -

)
Held, An application to take a bill pro confesso for breach of an order to
produce, must be made in court. .

The plaintiff applied for an order in Equity, under general.
order 123, to take the bill pro conmfesso against one of the
defendants, for failure to obey an order to produce.- The
motion was made in court, and it was objected that it should
+have been made in chambers.

G. Patterson for plaintiff.

G. G. /l[lil/.f for defendant. 3 :

! [8th April, 1885]
KiLLaM, J.—By the latter part of generaljorder 123 ¢ the
party who desires the examination, or production):in addition
to any other remedy to which he may be entitled, may apply to
the Court, upon motion, either to have the bill taken pro con-

Jesso, or to have it dismissed, according to circumstances.”’

And under general order 124, ‘ The Court, upon such appli-~
_ cation, ‘may if it thinks fit, order either that the bill be taken
" pro confesso or that it be dismissed, as the case may be ; or make
such arder as seems just.”’
g’ Under the wording of these two orders by themselves, 1tBap~
pears that the application should be made in court: @

Certain general orders, such as numbers 142, 259, 276, 279,
815, &c., provide for applications in various matters to ‘“a
judge,” or to ““the courtof a judge,” and in such cases it.is
to be supposed that the applications may be made in chamDgrs.
Others, such as numbers 85-90, 93, 94, 126, etc., a551gn subjedts
speclﬁcal{y to the jurisdiction of the referee in chamber.
Others again, as numbers 178, 288, 365, 367, etc., provide

ely that certain business be transacted in chambers

2

General order 196 prqv\iies ““That the referee in chambers

if ‘hereby empowered to Mo any such thing and to transact

y such business and to exercise such authority and jurisdiction

in respectsof the same as, by virtue of any statute or custom, or
y the practice of the said court, is now transacted by a judge.
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of the court sitting in chambers, except,” etc., (certain excepted
matters being enumerated. )

This order simply follows, with slight changes in words, the
power given the Court by the statute 44 Vic,, c. 16, 5. 3, to give
jurisdiction to the referee,, adding a few more exceptions, And
under it the referee in chambers would have jurisdiction in such

+ maltters as by different orders and statutes may come before ¢
judge,” or < the court or a judge,” or pbe entertained ¢ in
chambers, (saving suc¢h of them as come within the éxcepted
subjects), as well as those matters which by particular orders ay
be brought before the referee in chambers,

A judge may hear in chambers applications in matters which,
by specific orders and Statutes, may come before ¢ a judge,”’ or
“the court or a judge,” or be entértained ¢ iy chambets;,”’

s

I,

and by general order 181, “’Rhe following business shall be

disposed of in chgmbers, together with such other matters a5 the

court, from tiu‘e)t/o time, thinks may be more conveniently dis. 4
. Dbosed of rhe're, than in fyl] court, viz. ;' That designated in
"L general order 196 as being withdrawn from the jurisdiction of

Cthe referee in chambers,’’

The matter ‘in question is not one of those designated in
general order 196 as being withdrawn from the Jurisdiction of
the referee in chambers; it is pot one anywhere mentione to
be entertained in chambers, or by “a judge,” or by ¢|the \

Ly L] /
court or a judge,’’ (or by the referee in chambers, Lo

I cannot see that any ¢ can have grown

t i 96, which' could

ept  under general order 123

I think, therefore, that the motion could not

be made in chambers, either before a judge or before | the
referee, :

Reference has been made to the Ontario practice,ﬂbuf this
cannot guide us, as there, many classes of subjects are mentioned
in the orders as matters to be taken ui) in chambers, which are
hot so mentioned in our orders,
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FERGUSON v. CHAMBRE.
(IN CHAMBERS.)
Examination of judgment debtor.—Discretion of judge.

Held. 1. An order to examine a judgment debtor may, in the discretion of the
judge, be refused. .
2. An order to examine a judgment (lehtor will not be made ex parte.

P. Ferguson, plaintiff, appeared in person.
5 I;V H. Wilson for defendant.
¢ [27th December, 1884.]

TavLor, J.—The plaintiff on the 3oth of September, 1884,
recovered a judgment against the defendant for $3,159.66, the
amount, with interest and costs, of a loan made to the defendant
en the 1st of June preceding, payable in three months, with
interest at eighteen per cent. per annum. At the time of making
sthe loan the plaintiff had assigned to him, by way of collateral
security, two mortgages for $7,000 and $2,000, -respectively.
Since the recovery of the judgment and the placing of execution
“in’ the sheriff’s hands, the sheriff has seized two mortgages, ,

‘belongmg to the defendant and securing’ respectively. $1,800

and ;Goo ‘The plaintiff has also by means of a garnishing
order attached three debts of $1,500, $2,000 and $2,800 due to
the defendant. ‘He now applies under Con. Stat. Man. c. 37,
s. 43, as amended by 47 Vic. c. 17, for an order to examine the
defendant as a judgment debtor. He states in affidavits which he
has filed that.the defendant has been making promigys to pay
the ‘debt by means of a loan which he was eﬁ':r&ﬁg but has
failed to do so, and that such promises and statements were made
for the purpose of gaining time and enabling the defendant to
make away with property to his prejudice. This the defendant
denies. He admits having spoken of a loan from which he
hoped to pay the plaintiff, but says he was unable to carry it
through, owing to the course adopted by the plaintiff in seizing
some mortgages and garnishing the amounts due on others.

The mortgage for 37,000 assigned at the time of the original

loan is subject to a prior mortgage for 4,000, and the plaintiff
swears that neither the property on’ whxch it is secured, nor that
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on which the $2,000 is secured would, at a sale, realize the
amounts due. = Againgt this, however, there are affidavits from
disillterqsted ‘Persons who place the value of the property on
which the 87,000 mo'i'tgage is, at from $10,000 to $12,000, and
of that cavered by the 2,000 mortgage at $6,000.
None of these mortgages are dué for some tiine, but interest
will be payable op some of them in March next.
If I have any discretion aboyt granting or refusing the order,
I do not feel inc ined to grant jt. It seems to me I have such a
. discretion, Th —Statute, as amended, does not in absolute
termsvsay that a judgment creditér shall be entitled to an order
for the €xamination of the debtor. It only says, that he « may
apply to said Coyrt or a judge thereof for a rule or order that
j € orally examined 2

pplication, i showing cause

against if.—This js quite inconsistent with the plaintiff’s con-

tentign that he is, under any circumstances, entitled to the order,

amount of security held by the Plaintiff, seized

attached under the garnishing order, and aj]

disclosed in the affidavits, T think I should

refuse the order, ., The costs of the application should be set off
@0 fanto against the debt due.
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FERGUSON v. CHAMBRE.
(IN CHAMBERS.)

Proceedings at law and in equity. — Election. — Statutes. —
Construction.

Plaintiff, after recovering judgment at law against defendant, placed f£. fa.
goods dnd lands in the hands of the sheriff, and issued garnishing orders,
Under the £. fa. goods the sheriff seized certain mortgages. The plaintiff also
registered the judgment against certain lands, and filed a bill for a sale. Upon
an application, at law, to compel the plaintift to elect between the "proceedings
at law and in equity,

Held. 1. The case was not within the provisions of the Con. Stat. Man., c.
37,5 83. : 7

2. There is no practice outside the statute applicable to the case. At
most the question wquld be one of costs.

3. The statute can only apply to i)roceedings at law and in equity, against
lands—and probably the 'same lands—not to proceedings at law
against goods, and in equity against lands. - Aloway v. Little,
1 Man, L. R. 316 considered,

4. In any case the application was premature, the answer in equity not
having been filed.

The defendant applied in chambers for an order calling upon
the plaintiff to elect between proceeding at law, and in equity,
ypon a judgment against defendant.

The plaintiff had issued writs of fieri facias against both goods
and lands of defendant, upon his judgment, and placed them in
the hands of the Sheriff of the Eastern Judicial District, and
under the former he had caused the’sheriff to seize certain mort-
gage deeds of defendant. He had also issued garnishee attaching
orders, attaching several debts due defendant. Hehad also filed
a bill in equity upon the judgment asking a sale thereunder of
certain lands, formerly held by defendant, and conveyed to
others who were also parties to the suit in equity. No proceed-
ings had been taken under the £. fa. lands, save placing it in the
sherifi’s hands. It appeared also that the judgment was recovered
against the defendant for money borrowed by him from the
plaintiff, for which he had transferred to the plaintiff certain
mortgages, and that proceedings were being taken against the
mortgagors by the ‘plaintiff upon those mortgages, and that
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additiona] securities

had been given by those mortgigors to ‘the
plaintiff, :

W. B. Perdie for plaintiff showed cauge’ to a summons
calling upon the plaintiff to elect beteen the Proceedings at law,

and in equity, upon the judgment obtained against the
defendant, -

\ /I W H. Wilson for defendant supported the summons,

[tk May, 7885.]

against the original mortgagors, and the takj
from them, have with this application,
Maingd satisfaction of his claim,
defendant is released, this can 1
equity, and by application to stay the
satisfaction. No such case, however,
application upon any such’ ground. The only possible reason
. the defendant can haye for setting up the Proceedings against the
mortgagors, is the hope, that thereby the court or a judge may
be influenced by a feeling of Sympathy for the defendant and the
other parties, and be led to a decision upon other considerationg
than the strict rights of the parties. The bringing in of this
extraneous matter js exceedingly improper. The only question
for consideration is upon the right of the Plaintiff to pursye his
remedies at law against defendant upon the £. fa, goods, and
the attaching orders, and, at the same time, to Proceed with his
bill in equity against the lands referreq to.  This question must
be viewed in two ways :—First, under the wording of the statyte
giving the right so to proceed in equity upon a j
secondly, under the principles upon which a
pelled by a court of equity to elect between
and in equity, in respect of the same subject matter,

Section 82 of the Administration of Justice Act, Con, Stat,
Man,, ¢, 34, Provides for the issye of an executio,

ng of other securitieg
It the plaintif has ob-
or done anything, Whereby the

/-\ KiLLam, J.—1I fail to see what connection the Proceedings

proceedingsat law or enter
is made, and this js not an

of proceduu—iq selling lands under execu-
tion, and prescribes the nature ofthe estate or interest in landg

that may be sold under execution, and then Proceeds as follows ;
‘“and immediately upon any judgment being entered in the
ificates of such Judgment, i
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such form as the prothonotary shgll prescyibe, and signed by him
under the seal of the court, may be-recefded, in any and all the
registry offices for the registration divisions of this Province,
and, from the time of the recording of the same, the said judgment
shall bind and form a lien and charge on all the estate and in-
terest aforesaid in the lagds of the judgment defendant, in the
several registration divisions in the registry offices of which such
certificate is recorded, the same as though charged in writing by
the defendant under his hand and seal ; and after the recording
of such certificate the judgment plaintiff may, if he shall elect to
do so, forthwith proceed in equity upon the lien and charge
thereby created.”’

Section 84 provides that, in all cases in which executions are
issued against personal and repl estate, the sheriff, or other
officer, shall sell first, the personal property.

The statute plai’nly points to an electioh between a proceeding
upon the lien created by the registered judgment, and some
other course. The clause ‘as to proceeding in equity must be
considered to be added for the purpose of indicating this, as
without it there would undoubtedly be a right to proceed in
equity upon the lien created, under the previous provision by
the registration. I do not think, however, that an election be-
tween proceeding upon the execution  against goods and the
registered judgment can be intended. The whole section has
reference merely to proceedings against lands, and any election
referred to therein can only be between two courses of proceed-
ingz against the lands of the debtor. The proviso in the 84th
section does not appear to affect the matter, as it has reference
only to proctedings under executions, It may seem unreason-
able that a p;rty should be prohibited from selling lands under
execution, before he has.exhausted the goods of the debtor, and
yet at the same time be allowed to proceed 4gainst the lands in
equity ; but this is no more unreasonable than that certain lands
should be exempt from sale under execution, but be subject at
the same time to proceedings in equity upon a registered judg-
ment, and yet it has been decided in McZean v. Gillis, 2 Man.
L. R. 113, that Such is the law. It is abundantly clear that a
court cannot supply a provision which may appear to it neces'sary
to prevent legislation from being inconsistent, but it is limited to
the interpretation of the provisions inserted by the Legislature.

™~

nec
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upo:
som
how
if in
upon
Judgi
COsts.
tion,
such ;
mortg
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Nor “oes it appear that the defendant is entitled to the order
he asks, upon the Principles on which 3 court of equity acts, A
compelling a party to elect between Proceedings at law, anq in
equity. The judgment creditor, who has registered his judg{
ment, is placed by the statute in the position of 5 mortgagee of
the lands of the debtor within the registration division, [t js 4

received principle that a mortgagee may pursue a] his remedies
atonce. Heis not put to

an election. Pasp,, V. Hendyie,
27 Beav. 349 ; Schoolev. Sall, x Sch, & Lef, 176; Boothy, Booth,
2 Atk. 343. He may, under general order
prived of the costs of one suit, if he be consid
ily taking Proceedings both at law, and in equity. There
to be less reason to put a judgmen
a case of this kind, when it js considered that jt ii
as to carrying on two Separate suits or actions,
 issuing executions and other proces
ceeding in equity thereon,
decrees for foreclosure, or sa
include therein orders for immediate Payment by the o
gagor, upon which executions can issue, and pe enforced, at the
same time that the Proceedings under the decree for foreclosure,
or sale, are being carried on,

nota question
ut only as to

It does not seem any more objeqtionable to allow €xecutions
to be issued, directly upon the Jjudgment, anq enforced while 5
suit 1§ Proceeding in €quity, upon the lien of the Jjudgment
creditor. It is true, that in the bill in thjs case, the plaintiff
Prays for a decree for Payment by the judgmen‘debtor of the
amount of the judgment, This seems unreasonable, and yp.
necessary, as such a clause in the decree would amount only to
another judgment, and jn several instances in 8ranting decrees
upon such bills, I have refused to adq such a clause, unjegg
Some good reason could be given for i, Upon cohsiderétion,
however, I do not see that such a decree could well be refused,
if insisted upon. The plaintiff woyld have a right o sue at law
upon his judgment debt, and he would be
Jjudgment thereon, the court having power
costs,
ion, i ing at law upon his Jjudgment, while bringing
such a suit in equity, though upon the Practice i
mortgages, even this seems hardly probable,

@

e
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The conclusion to which I have come is, that there is nothing
in the principles or the practice of a court of equity, to entitle
the defendant to the order he asks, but that any election can be
considered as called for only by virtue of the statute, I think
that the election there called for can only be between proceed-
ings under the executions against lands and by bill in equity. It
may even yet have toibe considered whether a party can be
called upon to elect ‘unless both proceeding are against the same
lands, and distinctions may arise, according as the lands taken
in execution lie in the same registration division as that in which
the judgment is registered, or a different one. I do not regard
the proceedings under the attaching orders as of importance, as
it isa constant practice to issue such orders while proceeding
upon executions issued on a judgment in the same cause, and it
has been held that such an ofder may be issued upon, and it
might, therefore, at any time be issued upon, a decree in equity
in a mortgage suit, in which payment by the mortgagor is
ordered. Cameron v. Mcllroy, 1 Man. L. R. 198.

It has been held in Aloway v. Little, cited in the judgment
in Arnold v. McLaren, 1 Man. L. R. 316, that the mere issue
of writs of execution is not inconsistent with proceedings in
equity upon the registered judgment, so that the mere issue
and delivery to the sheriff of the execution against lands is no
ground for the applicatintn.

This decision may seem g¢-first sight to be inconsistent with
that of my brother Taylor in the case mentioned, as he there

s'says:—‘ The bill does not show that proceedings have been
taken under the writs,/and also to enforce the lien. If plaintift
doing both, the court would stay one or the other.”” I do not,
however, so regard it, as he had not in that case to consider the
distinction I have made between proceedings under the execu-
tions against goods, and that against lands, or what proceedings
ynder the writs should be deemed inconsistent with the proceed-
ings in equity, as there no proceedings had been taken at all
upon the writs.

Nor do I think the judgment in A»nold v. McLaren incon-
sistent with the conclusion at which I have arrived, that upon
the principles and practice in equity, apart from the statute, the
plaintiff is not to be compelled to elect ‘between ‘proceedings at
law upon the judgment, and the proceedings in equity. The
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decision there is only that, where
tion, the method of compelling hi
in €quity by which 5 Plaintiff can
action at law, and a syt jn equity
There is another answer to the present
the practice jn equity, an order directing
between Proceedings at law, anq in equity,
after the defendant has filed his answer in
Fisher v, Mee,
905 Browne v, Poynts, 3 Mad. 24;
5 Mad, 14; Vaughan v, Welsh, Mos. 21
2 Swanst 243 ;
plaintiff applies in the common law syit,
only the one court, and that it matterg n
Proceedings are entitled. There s an o
as the order under the practice in equity i
unless there 4 special circumstances, an
is made to h court and not jn chambers,

) at least, that the

The application must be refused with costs,

LEE v. SUMNER,
(In CHAMBERs.)
Garnishing Proceedings. —A fidavit 4y ¢

or by his attorney, or by some one in the plaintift
ducting his business, and in that way having a know],

ned on the 24th of Januar
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1] &W. 449 ; Kerr v. Campbell, 17 W,
Whatever it may be

the plaintiff is put to his e
m to elect is under the Practice
be forced to elect between an
upon‘the same subject matter,

application, Under
the: plaintiff to elect
can only be obtained
the suit in equity,
3 Mer. 45 ; Jonesv. Eary of Strafford, 3P.w
Coupland v, Bradock,

o Carwickv. Y,
Mocher v, Reed, 1 Ball & B, 319.

Hogue v. Curtis,
R. 155; Royle v.
Proper to hold on
application shoylq

ade in
e defendant his answered tll& bill,.
appear whether he has fileq his answer,

Servant or Agent.”

ade by the plaintiff himself,

’s employment, con.

edge of his affairs,

Y, '1885, an order

ung,
Here,the
claiming that there is
ot in which cayse the
bjection to thjs course,
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Co., and the Ontario Bank. The action in which these orders
were made was one of Lee v. Summers. Afterwards the plaintiff
ascertained that the defendant’s name was not ¢ Summers,’’ but
‘“ Sumner,”” and on the 28th of January he obtained an order
to amend the writ of summons which had not then been served.

On the 29th of January a new order attaching debts due the
defendant from all the parties named in the two previous orders
was obtained. This order was granted on an affidavit made by
a student at law, who swore, ‘“ That I am a clerk in the office of
the attorney for the plaintiff herein,”

‘W. E. Perdue showed cause to a ‘summons to discharge the
order. i

Ghent Davis contra. 4

i [oth February, 1885.]

TAVLOR J.—The attachmg order made herein is now moved
against on a number of grounds, one being that an affidavit made
by a clerk of the attorney is not sufficient for obtaining such an
order. In Ontario it has been so held in Builder v. Kerr,
7 Ont. Pr. R. 323, and Boyd v. Haynes, 5 Ont. Pr. R. 15. It is
however sought to distinguish these cases because in Ontario the
statute (R. 8. O. c. 504 5. 307), says, the judgment creditor may
apply ¢ on his affidavit or that of his* attorney,’’ while here the
words are (Con. Stat, Man. c¢. 37, s. 44), *“ upon the affidavit of
himself, his attorney, servant or agent.” v

I think the objection is fatal. It cannot be.held that a clerk
in the office of the attorney is the agent of the client for such a
purpose. The words “ servant or agent,”’ put together as they
are, satisfy me that the meaning of the Act was, that the affidavit
should bg by the plaintiff himself, or his attorney, or by some
one in the plaintif’s employment, conducting his business, and
having in that way a"knowledge of his affairs.

Holding that there was no sufficient affidavit to ]ustlfy the
making of such an order, it is unnecessary to consider the other
objections to it. The order is set aside with costs.

whi
whic
they
for v
Subst
costs,
Th
dismij
applic
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WELLBAND v. MOORE. e
(In Equrry.)

Dismissal of by by plainti Without osts.~=Court motipns.

want o
2. The incidence of costs of a suit

Held, 1, A motion to dismiss for

f prosecution must be made i court.
, the furthe;
become unnecessary, cannot he discusse
for want of Prosecution,

T Prosecution of which has
d upon a motion to dismiss

S unnecessary the plain.

S 5 and the court may

doubtful questions of fact is
{

50 order, where the
1ot necessary to the 4

ecision,
£ H. Morphy for plaintiff,
S J. Robertson for defendant,

(254 Apriz, 1885.]
KiLram, J.—The defendants, Moore and McDonalg, applied

to the referee to dismiss the plaintiff’s bill, as against them, for
want of prosecution,

The plaintiff has"not broceeded with
by the Practice of the court, and the
have the bil] dismissed,
should not be ordered to p,
has made a separate motj
dismissed without costs,

the cause, ag is required
defendantg are entitled to
The plaintiff, however, thinks that he
ay the costs of these defendants, apnq
on before the referee that his bill be

This course 1S sanctioned by Zyon v. Dumbell, 1y Ves. 608 /
Blighv. T 13 Ves. 455, Steadman v, £lls, 4 Mad, 240,
Goodday v, Sleigh, 3 W. R 87; Sutton Lmprovement Co.,
V. Hitchens, I5 Beav. 161, g, C’ (on appeal) 1 De G.
M & G. 169 5 Wright v Barlow, 5 De G. & Sm. 43;
which show that, where there are exceptional circumstances
Wwhich may pbe considered . to Justify a dismissal wi
they cannot be shown on the defendant’s application to dismiss
for want of Prosecution, byt they must form the ground for a

substantial application by the plaintif for dismissal without
costs,

The referee made an order,
dismissing the bj]) with costs
application, The Plaintiff has

VOL. I, M, 1, K

upon the defendants’ application,
5 and dismissed the Plaintiff’s
appealed from these orders.

13
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In accordance with the views expressed by me in Stewart v.
Turpin, (@) I do not think ‘that the referee had jurisdiction to
entertain either of these motions,

The orders as to dismissing for want of prosecution, just as
the order in question in Stewart v. Zurpin, authorize an applica-
tion to the Court, and not in Chambers ; and there is no author-
ity for entertaining in Chambers an application such as that
made by the plaintiff. The appeal against the order dismissing
the bill must be allowed, and the defendant’s application dis-
missed, and the order dismissing plaintiff’s application must be
affirmed. - No costs of the appeals or of the proceedings before
the referee can be allowed in either case.

dispose of them fipon the matérial before the referee, and upon

The parties u?desire that I shall entertain both motions, and

the arguments adduced for and against the appeals. As, at the
instance of the judge in chambers, the appeals were argued be-
fore me in court, I think that I can do this.

The suit was brought to have a conveyance from the defend-
ant Moore to the defendant McDonald, of a half interest in
certain lands, set aside as being fraudulent and'void as against
the plaintiff. It appears that the - plaintiff is entitled to a third
interest in the lands, which were purchased in the name of the
defendant Moore, who first conveyed a half interest to the
defendant Ashdown and, a short time afterward, made the con-
veyance now complained of.

"The latter conveyance is made for an expressed consideration
of $5,000, but is said by the defendants to have been given as
security only, for the sum of $1,000 advanced by the defendant
McDonald to the defendant Moore.

The plaintiff charges fraudulent collusion between these de-
fendants to deprive him of his interest in these lands, but the
defendant McDonald denies all notice of the plaintiff’s claim
before this suit began. ‘The plaintiff claims that the registration
of the conveyance expressed to be in consideration of g5,000
was calculated to mislead him, and that he should now, after
these defendants have answered and have been examined, be
allowed to withdraw ithout paying costs.

I cannot see why the defendant McDonald should be refused
his costs. Even if I had jurisdittion upon such an application

(@) ante, p. 182,

all
mis

on |
sim
ovel
this
give
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to determie upen his claim of wan¢ of notice, there js nothing to
show that he hag any notice of the plaintiff’s claim 5 and if, as
he says, he thought that

the land belonged to Moore, he had
right to take the security i ‘

Moore’s position, however, is different, and ir I had the

ve him of costs, but also make
hich the Plaintiff myst pay to
of the court, ifi¢ appears equit-
to a successful party, buteven in
0SS to an unsuccessfy] party, is
Fenton v, Browne, 14 Ves. 144,

as his‘representations had caused
defendant to believe there ‘was a probable ground of defence, no
costs were allowed to Plaintiff ; in By V. Cumyns, 2 Ves. .
331,.as defendant’s conduct had given occasion for litigation,
the plaintiff’s pij) was dismissed withoyt Costs ; and ‘in Coppard
V. Harri,mn, 2 Cox, 320, as misstatements of some defendants
caused litigation, they were ordered to pay not only the plaint-

iff’s costs but also costs which the plaintiff was ordered to pay to
other defendants, : ;

What is necessary now to pe determined is the principle upon
which the court acts in deciding, upon applications $uch as that
now made by the Plaintiff, whether the dismissal should be with
or without costs, Lo

In Zrowamd v, Attwood, 27 Beayv, 85, it was considered, :ﬁat
where, pending a suit, tle matters in litigation have been djs-
posed of by an independent Proceeding, as by an Act of Parlfa-
ment or otherwise, the Plaintiff may apply to the court ang stop
proceedings, and the court will then look at the record and the °
other facts and dispose of the costs.

In Zister v, Leather,

allowed to have the bill dismj

him pay a¢ least the costs v

while plaintif was successful,

issed without Costs, as they had beer, /
misled by the coyrt,

In Sutton Harsor Improvement Cp. v, Hitchens,
on motion of plaintiff,

the bill was dismissed with
similar case op which plaintiffs relied to maint,
overruled after bl was filed. On appeal (1 De G, M. & G. 161)
this decision was upheld. A directly contrary decision was

given, however, in South Stafordshire Raitway Co, v, Hall,
16 Jur. 160, s .

15 Beay, 161,
out costs, as g
ain the suit wag

I De G. & 7. 361, the plaintiffs were——
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In Pinfold v. Pinfold, 16 Jur 1081, a suit to stay waste pend-
ing an ejectment suit, it'was shown .that the plaintiff had
obtained judgment in the ejectment suit and possession thereun-
der, and that the’ object of the suit was therefore attained, and
also that the defendant was a pauper, and the bill was dismissed
on motion without costs.

In Goodday v. Sleigh, 3 W.i‘iR.,87,-<a suit to obtain sp‘eciﬁc
performance of an agreement, the defendant’s motion to dismiss
for want of prosecution was ordered to stand over to enable
plaintiff to move to dismiss without costs, upon which the con-
duct of the.defendant before suit with reference to the subject
matter of the suit, appeared so vexatious that the plaintiff’s appli:

cation was granted. :

In Knox v. Brown, 1 Cox,‘359, a suit to compel defendant
to assign to plaintiff a lease, pursuant to agreement, it being
shown on motion by plaintiff, that defendant had surrendered
the lease and absconded, the plaintiff was allowed to dismiss the
bill ‘without costs.

In Broughton.v. Lashmar,5 My. & Cr. 130, the bill being :

. filed by plaintiff as administrator of the estate ‘of a deceased

person, aind a will of the deceased being discovered afterwards,
the bill was dismissed; on motion, without costs.

In Wright v. Barlow, 5 De G. & Sm. 43, a suit for tithes,
the plaintiff’s bill was dismissed without costs, on his application,
because the defendant had at first denied plaintiff’s title, but in
his answer admitted it and showed that defendant'was a quaker,
and that therefore the wrong course was taken.

In Zompson v. Knights, 1 Jur. N. S. 704, it“was held that,
where the object of the suit has been gt{a’fﬁed, the court, on
plaintiff’s application, will stay proceedings, and if a proper case
be made out, will even make defendant pay costs. And here,

n the motion, the court looked into the merits, to determine
the question of costs.

In Woodard v. Easterp Counties &c., Railway Company,
1Jur. Ni S. 899, an injunction suit to restrain defendants from
entering upon lands without payment of purchase money, the
defendants having, on motion for injunction, paid money into
court, an order was made on separate motion by plamtxﬂ' that

defendant should pay the costs. .
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it was said that the
the question of Costs upon g

I Russ. 441, it

And in Andrews v, Morgan, 3 W. R, 145,
court wil] frequently entertajn
motion to dismigs :

On the contrary we have the ¢
241, where it is helq that the ¢
cation, enter into the merits to 5

ase of Stagy v, Knowles, 3 Ha,
ourt will not op Summary appli-

ee if the bill shoyld be dismissed
without costs, Yut on the question of costs it'wi|l consider only

the conduct of the parties with reference to the prosecution ; and

Wilde v, Wilde, 10 W. R. 503, where it wag held that, on de-
fendant’s satisfying plaintiff’s claim pending suit, the plaintiff
cannot, upon motion o Stay proceedings, make the defendant
Pay the costs of syt In the latter cage it was stated that there
was at least one disputed question, the decision of which might
determine the right to costs, and the difficulty of deciding upon
the merits, on sych a motion, in order to determine whether
costs'should be given or refused, is very fully considered in the
judgment of the court, There
against the propriety of ordering defendant ‘on a s
application, to pay plaintiff’s cq
mitted ‘in other Teéspects to the plaintif’

V. Hills, 26 Beav., 2465 Langham . Great Northern Railway

Co., 1 De G. & Sm. 503; 8. C. 16 Sim. 173, McNaughton
v. Hasker, 13 Jur, 956 ; and the following cases are against the
right to dismiss without cogts on a summary application, Anon,
1 Ves, 14094 Dixony, Parks, 1 Ves, 401.

It is evident that it is qui
to pay costs on 4 summary a
missing a pil] without costs on such an application,

It usuvally happens ‘that Costs are ‘refus
missed, on grounds collateral to the act
itself; and though some rema,
Kntowles, and in ‘some other
exclude the consideratiop of
parties with reference to
ing upon the question of
I quite agree with the re,
on affidavit in order ¢

te different to order a defendant
pplication by plaintiff, from dis-

ed, when a bil] js dis-
ual merits of the suit
rks in the Jjudgment in Stagg vy
Cas€s, appear to go so far as to
anything but the conduct of the
ie prosecution of the suit, in determin-
costs on such applications, and though
asons against deciding upon the merits
8ive or refuse costs, yet it appears that
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there is abundance of authority in favor of the plaintiff's appli-
cation, where it is not necessary to the deciding of the same,
thatdoubtful questions be tried on affidavit. Taking the answer
of the defendant Moore and his own statements upon examin-
ation, his wrongful acts appear to me to be so clear that, upon
the. same facts, I would ‘refuse him costs if dismissing the bill
after fully hearing the cause. I do not see, however, that I can
allow the plaintiff any costs even if he asked tor them. I cannot
agree with the contention that the letter of the plaintiff’s solici-
fors amounts to an undertaking that the bill was to be. dis-
“missed with costs, if the cause should not be proceeded with.

(4

Upon the pla‘intiﬁ’s application the bill will be dismissed as

against the defendant Moore without costs, and no costs of that
motion will be al]owed to any party.

Upon the defendant s application, the bill will be dlsmlssed
with costs as against the defendant McDonald. The plaintiff
must pay all costs of the defendant’s motion to dismiss. Under
the'authority of Sutton Harbor Improvement Co., v. Hitchens 1 De
G. M. & G. 169, this would be required of plaintiff,-even if his

application had been allowed as to both of these defendants.

WOOD v. WOOD.
(IN Equity.)
Alimony.— Custody anda maintenance of children.
Held, 1. A father cannot, except under Con, Stat. Man. c. 39, s. 11, be ordered
to pay a sum for maintenance of his child in another’s custody,

2. A decree cannot be made against a father for past maintenance of
his children, although pay might be made for that purpose
out of funds of infants in court.

The plaintiff brought this suit to recover alimony from the
defendant, and prayed also for a decree declaring her entitled to
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the custody of a child borne by her to the defendant, and for an
allowance for maintenance of the child.

G. B Gordon for Plaintiff,
H M. Howell, Q. ¢, and /.. S. Hough for defendant,

[8#: Apri, 1885.]

ed in this cause, on
ree for alimony may
iff, and as the bill has
led to the decree for

KiLLaM, J.—It has already been determin,
demurrer, (r Man, L. R, 317), that the dec
be made upon' the case made by the plaint
been taken 270 confesso, the Plaintiff is entit
alimony, but from the
asks me to fix the amount in the decree without a reference to
the master and is wi]ling, as Iundcrstand, to take the amount
ordered to bhe paid as interim alimony, Upon the statements in

270 confesso,

apply to increa

$¢, or decrease that allo
change in defe

ndant’s circumstances;
The plaintiff may, if she prefer, take a refe Tence to ascertain
the proper amount now to be allowed, i

As the defendant appeared by counsel e hearing and rajseq
no objection to 5 declarati

A father could not, except under our Statute, Con, Stat. Man,
€. 39 8. 11, be ordered t,

O pay a sum for maintenance of hjs
child in another’s custody,

Lord Eldon says in Wellesley v. Dupe of Beaufort, 2 Russ, 29,
“I am not aware of any case, in which the court, where it hag
taken away from the father, the care and custody of the children,
has called in ajiq of their own means, the Property of the father,”
If 1 allow the decree to 8o for pay

ment by the father of moneys
for the maintenance of the child, I do not wish to be y
as deciding in favor of the right of

Te”
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of a child which the father has not attempted, and is not attempt-
ing, to claim from her, to take proceedings to obtain an order
that the child shall remain in her custody, that she may get as
incidental thereto an otder on the father to pay for its mainten-
ance. It was held in Re Eves, 15:Gr. 580, under a statute
similar to ours, that the order for maintenance could only be
made incidentally along with an order transferring the custody
from the father, and.this is clearly in accordance with the word-
ing of the Act. *

In Re Zomlinson, 3 De G. & Sm. 371, V. C.Sir J. L.
Knight Bruce held that it was ¢ within the equity '’ of the English
statute, containing provisions very similar to ours, for delivery of
a child under the age of seven years to the custody of its mother,
that it should be ordered that a child already in its mother’s
custody should remain there. But there the father had sought
to take the child from the mother, and there was ground for the
interposition of the court. Here I make the decree as no objec-
tion is made thereto on the part of the defendant, but I desire at
the same time to guard against any implied decision in favor of,
or against, the right, under such circumstances as exist in the
present case. The decree may provide for an allowance of
$1o per month for maintenance of the child, until it attains
the age of twelve years, and thence until further order, unless the
plaintiff shall prefer to take a reference as to the sums to be
ajtowed for alimony and maintenance, the leave to apply for
increase or decrease to refer to the allowance for maintenance as
well as to that for alimony.

Although there are cases in which payments have been ordered
to be made out of funds of infants in court for their past main-
tenance, I do not think the statute wide enough to authofize
such a decree against the father.

The defendant must pay the costs of the suit.

Th
nons
for th
Th
the ca
liams
4 May
Is pay;

() 1
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GRANT v, HEATHER,
(IN APPEAL,)

Promi.r.w?_’y mzte.—Pre:enlmeﬂl.—flau of payment not named,
IVamw'I.——Gmnting @ new trial.

Held, 1. A note not payable at any parti
Payment as against the maker,

2. On a motion to set the Court will not enter a verdict

for the plaintiffs nless leave was reserved at the trial, even in a non-
jury case, g

cular place, need not be presented for

aside a nonsuit,

This action wag brought on three Promissory notes made by
the defendant jn favor of the plaintiff,

At the trial (without a jury) the evidence prodiced was the de-
Positions of one of thé Plaintiffs, and of one Archibald, taken
under a commissjop ; such evidence proved the making of the
notes by the defendant, the consideration, and that the amount
was due. )

‘The ‘defendant’s counsel moved for
that the plaintiffs had not alleged. in ¢
not proven, the presentm
suit was granted,

. Colin H. Campbell for Plaintiffs appeared in support of a ryle
to set aside the nonsuit, and enter 5 verdict for the plaintiffs,
No one appeared for the defendant,

a nonsuit, on the ground
heir declaration, and had
ent of the notes for Payment, and a non-

[oth March, 1885.]
e Court, (a.)

0 show cause why the
and a verdict entered

for the plaintift

The notes are not payable at any Particular place 5 such being

the case, no Presentment for payment Was necessary. In Jpy.
lams v, Waring, 10 B, & C. 2 ang Exon v, Russell,

4 Mau, & Sel. 505, it is held that, when no Place where: the hote
is payable, is mentioned in the body of the note, though it may

(a) Present, Wallbridge, C, J.» Dubuc, Killam, Jj.
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be writtén at the bottom of if, the presentment for payment is not
necessary. Had the attention of the learned judge who tried the
case been drawn to the fact that the notes were not payable at
any particular place, he likely would not have granted the
nonsuit,

On the return of the rule, the plaintifi’s counsel asked that
the nonsuit be set aside, and a verdict entered for the plaintiff
In support of his contention, he cited Herbert v. Partk, 25 U. C.
C.P. 57, and Zreacher v. Hinton, 4 B. & Ald. 413. But both
were cases in which leave had been reserved at the trial to enter
a verdict for the plaintiff. Without such leave, ‘the Court can
only grant a new trial. And the réason is obvious. The defendant
has not been called upon to adduce any evidence, or to state
whether he had any to adduce. We have nothing before us to
show that, had the nonsuit been refused, the defendant might not
have adduced evidence to make a good defence. When the non-
suit was granted, if the plaintiff had asked for leave to move to
set it aside and enter a verdict for him, the defendant would
likely have stated whether he intended to adduce evidence or

not, and the judge, after hearing both parties, might have granted
such leave. But without such leave, I do not consider that a
verdict should be entered for the plai?ltifr. A new trial only
should be granted, and the rule should be amended accordingly.

“ The 54th section of 44 Vic. c. 11, of the Provincial Statutes,
provides ‘that the Court may prohounce the verdict which in their
judgment the judge who tried the case ought to have pronounced ; .
but this can apply only when both parties have completed their
case, or when leave has been reserved.

Rule absolute for a new trial, with costs.
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KELLY v. MCcKENZIE,
(In EQUITY.)
Amendment of decree after rehearing,

A bill filed to enforce a mechanic’s lien was dismisseq at the hearing, on the
aring the ‘decree was

A
he decree, was not, in
afterwards sued at law, the
way of estoppel, Upon a petition by the
ight be amepided by inserting o Pprovision,
d be without&\rejudicc to the plaintifPs right

\. /}

/

ol
Lleld, That the decree should be s0 amended upon.térms as to costs,

The defend-
that the plaintiff was n

the relief prayed, because the syj
limited in that behalf, that he
reason of the noncompletion of the work according t
of the contract, and he claimed to be entitled to set off 5 large
sum for such damage against the Plaintift’s claim,
At the hea'ring of the caise it was held, that owing to delay in
the institution of the suit, the lien had ceased to exist, and the
bill was dismissed with costs, See ; Man. L, R, 169,

presented a petition for leave to,
give further evidence and for a new hearing, the Prayer of which
was refused. . The caygse Was then set down for rehearing before
theFull Court, and after argument the decree wag affirmed,

The plaintiff then brought

amount which he said yas

which the defendant pleade

estoppel. A petition Wwas then presented by

the decree might be amended by inserting therein 2 Provision,

that the dismissal of the bill should be without Prejudice to the

plaintiff’s right to proceed upon the common lay side of the

court, for the recovery of the money. The granting of this re.

lief was strenuously opposed by the defendant, who, besides rajs.

ing other objections, took the ground, that eyen at the hearing
<

v




204 MANITOBA LAW REPORTS.

of the cause, such a reservation for the plaintifi’s benefit could
not-have been inserted in the decree. Such a reservation, he
contended, could only be made in a suit for specific performance
where the Court, declining to decree specific performance, left
the parties to their legal remedies.

7. D. Cumberland for plaintiff, in support of petition.

H. M. Howell, Q. C., and J. S. Hough for defendant, the
respondent.

[1st May, 1885.]

TAYLOR, J.—No doubt it was at one time the constant prac-
tice to insert in a decree dismissing a bill for specific perform-
ance, that it should be without prejudice, &c. But Mr. Daniell
says: Dan. Pr. vol. 2, p. 1200, (Perk. ed.) that the only use of
introducing such words, would appear to be to prevent an un-
favourable impression being mlade against the plaintiff upon the
trial at law,j and whether introduced or not, the plaintiff, after
his bill for specific performance had been dismissed, was always
at liberty to bring his action at law upon the contract, unless the
court specifically restrained him, by injunction, from so doing.
In support of these statements he cites Ay,

That the court has, in suits, other than thoke for speci
formance, been, for the last two hundred year<
in proper cases, of reserving in decrees dismissing bills, liberty
to the plaintiff to institute a itew* suit; there seems no doubt,

Indeed some such power would seem necessary. At common
law, if a plaintiff fails to prove his case, a non-suit is entered,
and he is not precluded from bringing his suit afresh. But in
equity the bill would be dismissed, and the questions in issue
finally concluded against him, unless lqe to take further pro-
‘ceedings is reserved. So Daniell says, Dan. Pr. p. 855, (5th
ed.), ¢ Directions of this sort are inserted where the dismissal is
occasioned by slip or mistake in the pleadings or proof. Thus,
formerly where a bill was dismissed for want of parties, it was
expressed to be without prejudice : and so, where a bill was dis-
missed, in consequence of facts not having been properly put in
issue."’

Sevmor v. Nosworthy, 1 Chan. Ca. 155, decided in 1670,
was a case in which the plaintiff by original bill in chancery
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sought to establish awill, [t appeared there had been a former
suit in the Exchequer in which, alfhough two issues devisavit vel
7o, had been decided in the plaintiff's favour, yet the bill had
‘et dismissed, The defendants Pleaded the dismission, in the
Exchequer, but ¢ the plaintiff insisted that this was a special dis-
mission, it being without Prejudice either in law or equity, which
words must be considered to’ signify something, but they did not
signify anything, unless it were meant that the dismission should
not hinder the plaintiff from seeking his relief in any other court
of law or equity. And so the court did conceive, and ordered
that the plainiiff might examine any witnesses,”” and so on.

Mr. Daniell, speaking of fina] decrees, Dan. Py, p. 1199,
(Perk ed.)& p. 855, (5th ed.), says ‘‘of this nature is a decree
dismissing the Plaintiff’s bill, which may be pleaded in bar to a
new suit, unless accompanied with a direction that the dismissal
is to be without Prejudice to the plaintiff’s right to file another
bill.”

In Zhe Mayor of Gloucester v. Wood, 3 Ha. 1 31, a suit begun
for an account against the executors of 2 will, the bill was dis-
missed. At the close of his judgment, V. C, Wigram, after
setting out the reasons why he had with great regret come to the
conclusion that the bill should be dismissed, Proceeded thus,
““there is one other point to which my attention was directed, and
which I have very anxiously considered ; T was asked k x ¥
to dismiss the bill withoyt Prejudice to the right of the plaintiff to
file a new bill, * Rl but I have, after much con-
sideration, come to the conclusion that I ought not to insert that
reservation.”  The leatied Vice Chancellor then went on to
state his reasons, but nowhere does he even hint that the practice
would not permit of his having done so. In McNeill v, Cahill,
2 Bli. 316, the decree was amended in the House of Lords by
inserting a clause reserving the plaintiff’s rights as to certain
matters.

All that was decided by the cases of Gwynne v, MeNab, 2 Gr.
124, and Gardner v. Brennan, 4 Gr. 199, was, as I understand
them, what is expressed in the head note to the latter case, that
the plaintiff is not entitled, as of course, to an order dismissing
his bill, with leave to file another.,

None of these cases except Seymour v, Nosworthy are cases in
which leave to Proceed at law was reserved, or in which the pro-
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priety of reserving leave to proceed otherwise than by another
bill was in question, but if the Court has power to reserve leave
to file another bill, there can be no doubt it has power to reserve
leave to proceed at law, where that would be an appropriate
remedy. It was-because I conceived the Court to have such a
power that on the 16th of January 1884, when dismissing the
bill in Robertson v. McMeans 1 reserved to the plaintiff leave to
proceed either at law or in equity, as he might be advised.

In the present case it does seem as if great injusiice may
be done the plaintiff by allowing the decree to stand in its
present form. He filed his bill claiming a large sum to be duie
under his contract, and that for this sum he had a lien on certain
property. The question of whether he had alien or not having
been gone into, it was decided against him, and the bill dis-
missed. But the question of whether there is, or is not, a large
sum of money due to him, and his right to recover something
against the defendant, although not out of the particular property
under any lien, has never been investigated, or disposed of.
When giving judgment Isaid (r Man. L. R. at p. 174,) ‘“As
there is, however, a cross c]airq made by the defendant, and a
dispute between the parties, as to the one in whose favour the
balance is, if they desire it, thére may be a reference to the mas-
ter, to take the account between them.’’ .It seems that upon'
settling the decree the plaintiff wished such a reference, but the
defendant would not agree to*it. Had the minutes been spoken
to before me, I would under such circumstances most certainly
have directed a reference whether the defendant desired it, or
not, or I would have given the plaintiff leave to take other pro-
ceedings for ascertaining the amount whidh he claims to be due
to him and recovering it. :

The plaintiff not having spokeu to the minutes, nor got the
decree varied upon rehearing, there may be a technical difficulty
in the way of giving relief now, but the Court \cannot allow its
decree to stand. in the way of justice being doné, or allow it to
be made an instrument of injustice.

O’ Connell v. McNamara 3 Dr. & War, 41f, was a case in
which a decree made in 1814, in a former suit Heclared certain
consolidated sums to be well charged upon certaji
directed interest to be thenceforth calculated upon the consoli-
dated amount. On a bill filed by a person in whom the charge
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was dismissed, not on the ground that
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had. become vested, coming on for hearing before Lorg St.
Leonards, thep Lord Chancellor of Ireland in 1843, thé error in
the former decree, in charging interest upon the whole sum ip.
stead of a part only, was pointed oy, His Lordship said, “As
this case now comes before the Court, I cannot order the d.
to be amended, but as I'am not bound to carr
error, I will not give the Plaintiff the benafi¢
ceedings, unless e consents t,
Hamilton v, Houghton, 2 BY.
decree made in 1780,

ecree
Y on or perpetuate
of the former pro-
o' take the Proper decree.”” In
169 there was an error in the
but it was not appealed against, After-
wards in 1820, there Was an appeal against 5 decree “which
carried the original decree into execution, when Lord Eldon ad-
¢ vised the House of Lords, that the original decree was one the
benefit of which could not be had in that suit, and that under
the circumstances the House could do 10 more than displace aj|
those decrees with liberty to the party to go before the’ court

again, Accordingly the cause was remitted back to the Court
of Exchequer,

In 1871, one Strathy filed a bill jn the Court of Chancery for
Ontario, for the foreclosure of his mortgage, which the defend-
ant answered, denying that she had executed the mortgages in
question, and Praying that the bil| might be dismissed. At the
hearing iy Oztober, 1872, the plaintiff failed to prove the
execution of the mortgages by the defendant, and the bill was
dismissed with costs, but without prejudice to another bil) being
filed by the Plaintiff within year.  No bill was filed under the
leave reserved, and a number of years after, the defendant in the
first suit filed a bil) against the plaintiff in that suit, setting up
the decree in that sujt as final and conclusive upon the question
of the execution of the two mortgages, and Praying that the
mortgagee, who was in Possession of the land, might be ordered
» and to account for the rents and Pprofits,
d up to be cancelled, + .~

The defendant answered, insisting that the bill in the first syit

ish the fGctum of the execution of the said
Gr. 80), came be.
the late Chief Justice of Ontario, then
und that in the original suit the find.

mortgages. The case (Mitchell v. Strathy 28
forea very eminent Jjudge,
Chancellor, and on the gro
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ing of the Court had not been that the mortgages were not ex- ;

ecuted by the defendant to, that suit, but merely that the plain-
tiff had so failed to prove their execution, he refused to give effect
to the decree then made, and dismissed the second bill with
costs. There was, he said, no lack of authority to [show that the
Court will not carry out an erroneous de j

The decree in this case, which was for a dismissal of the bill,
and which was made solely upon a failure by the plaintiff to
establish that he had a lien upon a particular property for money
claimed to be due to him, is now being used as'a bar to his at-
tempt to enforce, apart from any question of lien, payment of this
money, his right to which has never been enquired into, or ad-
judicated upon by the Court. If the decree as it stands is a
bar to his so proceeding, and I have no doubt it is, then it is.er-
roneous, .and a remedy must be found.

Masonv.Seney,2 Ch.Ch. R. 30; Em’iev. McEwen, 14Gr. 404;
Summers v. Erb, 21 Gr. 289, and general order 326 would all
seem to warrant my giving relief by way of amending the decree
on the present petition.

I have already said, that, had the plaintiff spoken to the min-
utes upon the defendant declining to agree to a reference, I
would either have ordered a reference, or have given the plaintiff
leave to take other proceedings. It seems to me the proper
course to take is, to amend the decree by adding a clause to that
effect now. g

The decree should be amended by adding(hese words, ¢ This
decree is without prejudice to the right of the plaintiff to take
such other proceedings for the recovery of the amount claimed
by him to be due from the defendant under and by virtue of the
contract in the pleadings mentioned, as he may be advised, other
than proceedings to enforce a lien upon the lands and premises
also in the pleadings mentioned.”

But as the plaintiff did not speak to the minutes, when the
matters now disposed of, might have been disposed of at small
expense, the amendment can be allowed only upon terms of pay-
ing the costs of this petition, and the proceedings thereunder,
together with any costs at law occasioned by changes in the
pleadings, rend‘ered necessary by the amendment now allowed.
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KIEVELL v, MURRAY.
(IN Appear.)

Mechanic's Jien, —Pn'aritj as against Mortgage:

Held, A mechanic’s lien does not « exist unless and unti] his statement is
filed in the registry office ; and the mere fact that the work was done
before the execution, -by the owner of the land, of 4 mortgage upon it
will not give the mechanic priority as against the mortgagee,

N. F. Hagel and ¢. Davis for plaintiff,

S B. M: Arthur, Q.C,and % 5. Robertson for defendant
Martin,

(2822 May, 7884.]

Dusug, J., delivered the'judgment of the Court :—(a.) -

What we have to detern/line here is a question of priority
between a mechanic’s lien and a mortgage,

The plaintiff commenced to work on the building erected on
the property in dispute, in july, 1882.  He went on with his work
until March or April, 1883 He filed his first Ifen against the
Property on the 26th of April, and his second lien on the 8th of
May. He filed his bill of complaint to enforce hig liens on
the 8th of June, | i

‘he defendant, Martin, was advancing money from time to
time\for the construction of daid building, and on the 1 3th of
Octob 1882, took a mortgage on the property, and con-

advance money; the last money being advanced on
the 3rst of October.

The decree to enforce the plaintiff’s lien was made on bil] and
answer on the 3rd of January, 1884. The defendant Martin was,
on the 6th of May, 1884, made a Party in the master’s office by
Notice, schedule S, unde
Court.  On the 21st of May, the master made an order setting
aside the notice, schedule S, An appeal from said order was had
before my brothe; X ated the 23rd of May, he
dismissed the appeal. The present appeal is from such order
of my brother Taylor, !

e L
(@) Present—-Wallbridge, C.J.; Dubue, Killam, Jj,
VOL.IL M, L, R. 4
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The mechanic’s lien herein is under Con. Stat. Man. c. 53.
The plaintiff claims that, as half of his work was done when the
mortgage was made, his liecn should, under section 3 of the
Mechanic’s Lien Act, attach and form an incumbrance upon the
property from the beginning of the work, and prior to the mort-
gage of the 13th of October. This contention would likely be
maintainable under a recent Ontario decision, Makins v. Rob-
inson, 6 Ont. R. 1, if section 3 was alone and not modified by
section 5 of the same statute. Seogionv 3 says that every mechanic
doing, work upon, or furnishing materials in the construction of
any building, shall, by virtue of being so employed or furnishing
have a lien for the 1)ric£ of such work and materials upon such
building, and the lands thereby occupied or connected therewith. |
Section 5 enacts that no lien under this Act shall exist unless and
until a statement of claim is filed in the proper registry office,
before or during the progress of the work aforesaid, or within two
months from- the completion thereof, &c.

What is the real meaning of these two énactiments ? Is section
3 to be construed independently from section 5, or in connection
with it. If independently, the lien must have under it 'its full
existence with its full effect, and section 5 would only be con-
sidered as the mode by which it could be enforced. But that
construction cannot be reconciled with the wording of section 5
which says : “no lien under this Act can exisf unless and until,”
&ec. This shows that the filing in the registry office is necessary
to give existence to the lien. Then the two sections must be
read together. Now the query is whether the existence given to
the lien by section 5 takes effect from the filing of the claim in
the registry office, or whether it relates back to the beginning of
the work. I think this latter construction would be a proper one
to adopt, if the wording of section 5 was not so positive and so
peremptory. And this was the meaning given in Makins v. Robin-
son, supra ; but it was under the R. S. ‘0. ¢. 120, which provides
also for the filing of the claim in the régistry office ; but there is
no such provision as the one in our statute declaring that no lien
shall exist wmless and until a statement of claim is filed in the
registry office. i

The case of Hynesv. Smith, 8 Ont. Pr. R.73 decided under the
Onti Stat. of 1873, 36 Vic. ¢. 27, which had the same words uz/ess
and until as our statute, is it point. . 'The work was commenced
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in December 1877 ; the mortgages registered on 15t and 8th of
June, 1878, respectively ; the contractor registered his lien on

" the 184 of June and filed his bill on the 28th of August. The
Court held that the morfgages were prior, not subsequent incum-
brances to the lien ; though“the work had been commenced more
than five months before the mortgage was made,

In Richards v. Chamberlain, » 5 Gr." 402, the owner of the
land created a mortgage tor $20,ooo, to be advanced from time
totime.  Part of the money was advanced after the execution of
the work, Notwithsmnding that, the mechanic was not_ held
entitled to any lien in priority to the mortgage.

' These decisions are consistent with the well known principle
laid down in our registration laws, Priority of registratign gives
priority of right, The mechanic working lipon a building is not
bound to wait until his work is completed, before he can file his
claim ; he can do so from time to time as the work progresses,
The filing of his claim would be a warning and notice to any sub-
sequent purchaser or incumbrancer. Byt if he neglect to avail
himself of the Protection the law affords him, how can a purchaser
Or mortgagee, advancing money on the property discover or ascer-
\tainwhether every mechanic or laborer working on thé building, or
¢very person having furnished materials in the construction thereof
has been, or hag not been paid, intends, or does not intend, to puta
mechanic’s lien on the property ? 'The statute has been made for
the protection of the mechanics and workmen against unscrup-
ulous owners or contractors; but they must comply with the
requirements of the statutes, as long as the statute contains such
requirements;

T'think the appeal should be dismissed- with casts.
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ASHDOWN v. DEDERICK.

(IN APPEAL.)

Setting aside judgment—No costs. -

Upon an appeal from an order setting aside an execution—

Held. That the execution was issued contrary to good faith and in yiolation of
an agreement, and the appeal must be dismissed, but without costs, unless
the defendant would undertake not to bring an action for the seizure and
sale of his stock-in-trade under the execution.

Hon. S. C. Biggs and A. E. McPhillips for plaintiff. »

J. S. Ewart, Q.C, and C. P. Wilson for defendant.

. [28th May, 1885.]

TavLoR, J., (After discussing_the affidavits)—The writs of
execution, I am satisfied from the evidence, were, as stated in
the order by my brother Dubuc, ¢ issued contrary to good faith
and in violation of an z;greement ”” so the appeal should be
dismissed but without costs, unless the defendant will undertake
to bring no a.ctlon

KiLLam, J. LT agree that the appeal should be dlsmlssed

The plaintiff’s counsel contended very strongly that it was a
case of oath against oath upon th€ affidavits, and that the
defendant should be left to his action against the plaintiff for
breach of the alleged agreement not to issue execution, or that
in granting the application the defendant should be obliged to
undertake not to bring an action for anything done under the
execution. )

The judgment of my brother Taylor shows that it is not a case
of oath against oath, but one in which, upon all that is shqwn by
affidavit, taking certain statements from the affidavits filed by

one party and others from those filed by the other party, it is -

clear that the execution was issued in violation of an'agreement
and against good faith. The defendant is therefore entitled
¢x debito justitie to the order against which the plaintiff appeals,
and the Court or a judge in granting it can impose no terms
upon him.’

In Cash v. Wells, 1 B. & Ad. 375, Bayley, J., says, as to im-
posing terms on the defendant seeking to set aside a judgment,
«We cannot impose them without the defendant’s consent He
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d unless he wil] consent not to
bring any action We make this rule absolyte without costs,*’
In the present instance I think that the execution mus
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ade by the learned judge.
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PRATT v. WARK.
(In CllAMHERS,)

Eguitable

defences.— Py yment into Coupt.—.

27eld, 1. To an action upon a covenant in a mortgage, a plea of payment into
court may be joined with g Plea of non o5 Sactum,

2. In such an action an equitable plea as to. the

a certain sum, and ag to that sum, payment into court was struck

out as embarrassing; not being contemplated by the form of plea
prescribed by the C. L, p, Act,

Striking out DPlea.

amount sued for, except

1 money claimed,
then it must be confined to answering that part, a

nd any answer,
legal or equitable, to any other portion of the cause of action must
be set up ina separate plea,

H. M. Howell, Q. C., for
Mons which had been issued
ing, on the following grounds

That.the plea was in effect
Scparately. That a plea good

defendant, showed caugse to a sum-
to striké out a Plea as embarras.

two pleas, and shoyld be ‘pleaded
in law, could not be pleaded as
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one upon equitable grounds. That payment into court could not
be pleaded with other pleas, going to the whole cause of action.
That it did not comply in form to section 71 of the Common

Law Procedure Act, 1852.

F. H. Phippen, (McArthur & Dexter,) supported the sum=
mons.

* [20th April, 1885.]

Kitean, J.—The first count of the declaration is upon a cove-
nant contained in a deed of mortgage for payment of moneys
secured by the mortgage. The mortgage is alleged to have been
expressed to be made in pursuance of the Act respecting Short
Forms of Ingdentures, and to contain the proviso, that *¢ in
default of payment of the interest hereby sccured, the princi-
pal hereby secured shall bgecome payable.”” 'The mortgage is
alleged to be dated the sth day of December, 1883, and the
principal to be payable at the expiration of two years:from that
date, with interest at 1o per cent per annum, payable half yearly.
It is alleged that none of the interest payable on the fifth days of
June and December, 1884, respectively has been paid, and the
plaintiffl claims to recover both principal and interest under the
proviso mentioned.

The second count is upon a covenant contained in a mortgage
deed for payment of moneys secured thereby. The principal and
interest are alleged to be payable as in the first count, and the
same two insfalments of interest to remain unpaid, but no pro-
viso for making the principal payable upon default of payment
of interest is alleged. Both counts also allege provisoes for
making interest payable upon arrears of interest at the same rate
as upon the principal.

The plea objected to is pleaded as an equitable defenceto both
of these counts. It alleges that the mortgage referred to in
the first count, is the identical mortgage referred to in the second
count ; that the mortgage was made to secure moneys then to be
advanced by the plaintiffs to the defendant ; that at the time the
lands mortgaged were subject to an incumbrance for the sum of
41,360, ,or thereabouts; that it was agreed between the parties
that the plaintiffs should pay off the amount of this incumbrance
out of the money to be advanced, and procure a discharge there-
of, and should also retain out of the mortgage moneys, and
charge to the defendant the costs of examining the title and pre-
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paring the conveyances; and that the balance going to the
defendant out of the mortgage moneys upon this basis was
$420, which was a]] that was paid over to the defendant ; that
the mortgage in question was executed solely for the purpose of
carrying out this arrangement ; that the amount necessary to pro-
cure a discharge of the prior incumbrance was, by the agreement
between the plaintiffs and the defendant, to be paid over at once
upon the exccution of the mortgage to the party holding the
im:nmhmn('c, and that such party was then, and has ever since
been ready and willing to receive the same and discharge the
incumbmnr:e; that the plaintiffs have not so applied the
moneys retained for this purpose, but still retain of the mortgage
moneys a large sum which they have not paid over either to the
holder of the prior incumbrance or to the defundant, or for his
use, and the defendant has not received any benefit thereof ; that
by reason of the plaintiffs not having paid off the prior incum-
brance, the defendant has been compelled to pay a large sum for
interest thereon 5 that except under the Proviso contained in the
first count, the principal is not yet payable ; that no judgment
has yet been recovered against the defendant for the mortgage
moneys, and no proceedings, except this suit, have been taken
against the defendant or any other person upon the mortgage,
The plea then concluded by allgging Payment into court of
$108, alleged to be sufficient to pay all arrears of interest
upon-all moneys advanced by the plaintiff upon the mortgage
and all interest upon the loan, and the compound interest there-
on, and the lawfyl costs and charges in that behalf, including all
the plaintiff’s costs of this suit up to this plea, with costs of taking
the same out of court. The defendant $ubmits by the plea, that

the mortgage is a security only for the moneys actually advanced

by the Plaintiffs, and that the defendant is liable to pay interest
only upon that sum, only from the dates of the various advances,

The defendant also pleads non est factum to both counts,

It is objected that the defendant cannot Plead the general
issue along with a plea of payment into court ; and in support of
this contention are cited Thompson v. Jackson, 8 Dowl. 591 ;
Hart v, Denny, 1 H. & N, 609. Pefendant replies that, under
general rule 5 of this court, ““the defendant may plead one or
more pleas to each count,”’ that if the Payment into court pbe
pleaded concurrently with the general issue, neithey plea is

*“ calculated to embarrass or delay the proceedings,”’
I ;




i
i
£
{
Il

216 MANITOBA LAW. REPORTS.

The same question has' on several occasions come before the
courts in England, since the introduction of the Judicature Acts.
It was at first held in Spurr v. Hall, L.R. 2 Q. B. Div. 615,
that such defences could not be joined ; but the Court of Appeal
afterwards decided, in Beraan v. Greenwood, L. R. 3 Ex. Div.
251, and again in Hawkesley v. Bradshaw, L. R. 5 Q. B. Div.
302, that they should be allowed together.. The former action
was for moneys alleged to be due to the plaintiff as commission
upon orders received by defendant from the Russian Government
for machines &c., for manufacturing plaintiff’s guns. The state-
ment of defence denied the agreement under which the commis-
sion was claimed, and also pleaded payment into court of £130,
alleged to be sufficient to satisfy plaintiff’s claim. Thesiger L. J.
points out that, under the Judicature Acts and Orders, it is
¢ open for the defendant, as a general rule, to raise by his state-
mentof defence, without leave, as many distinct and separate, and
therefore inconsistent defences as he may think proper, subject
only to the provision contained in ruler, order xxvii,” which (so
far as it affects this point), is in these terms: ¢ The court or a
judge may . . . . . order to.be struck out or amended,
any matter . . . . which may tend to prejudice, embar-
rass, or delay, the fair trial of the action.”’

This appears to place the matter in the same position as under
our rule 5. Under the English practice, the course to be fol-
lowed ‘after the payment into court is the same as under the
Common Law Procedure Act, and the court held in Berdan v.
Greenwood, that the sum paid in is absolutely appropriated to the
purpose of satisfaction or amends.

It is suggested in this case, that there may be instances in
which such defences ought not to be allowed to be joined, but
one instance suggested, was an action ‘‘ to establish character
which has been assailed,” and in Hawkesley v. Bradshaw, an
action of libel, the Queen’s Bench Division, under this sugges-
tion, refused to allow an apology with payment into court under
Lord Campbell’s Act, to be set up along with a defence amount-
ing to the general issue, but on appeal tie Court of Appeal
allowed both defences. This latter decision was followed in this
court on one occasion in the year 1881, by Wood, C. J., who,
in a case of Ragers v. Rowe, in which I was then engaged, refused
to strike out either of these defences. I fail to see how it can be
« calculated to embarrass or delay the proceedings' to plead
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Payment into court with the general issue, any more than to
plead the ordinary Plea of payment with that defence, If the
result be that, in the event of the defendant succeeding upon the
general issue, he loses the amount paid into court, which by with-
holding it might have saved, no one can be embarrassed
thereby but imself ;, and I see no reason why he should not be
entitled to ruy this risk if he see fit to do so. :

The other bjection to the plea is,
with the provisions of the Common Law
pleading payment into court,

The defendan&co\l}nsel contends that, as
as well asa court of law, the defendant should
such a defence. Withoyt attempting to ¢

that it does not comply
Procedure Acts as to

thisisacoui-tofequity
be allowed to set up
onsider whether the

: action at law in this

courty a defendant can sef up anequitable defence, nof admitted

under the Common Law Procedure Acts, it is sufficient for the
purposes of this application to say that, whatever equitable
defences may be here pleaded in an action at law, must be
pleaded and set up according to the practice of this court at law.
Section 71, ofgthe Common Law Procedure Act, 1852, gives a
form of plea of Payment into court, and says that ¢ when money
is paid into court, such payment shal] be Pleaded in all cases, as
hear as may be,” in that form, mutatis mutandss.

In dstor v, Perkes, 15 M. & W. 385, it was laid down that
““the provision that the Plea is'to be based as near as may be in
that form, muzass mutandis, is only to authorize such alteration
as may be necessary in order to adapt the plea to the names
of the parties, to the form of action, to the sum paid, and the
like.”

The same principle is adopted in Key v, Thimbleby, 6 Exch,
692, in these words, ¢ The form given by the new Pleading rules
allows, no doubt, of changes to adapt it to the facts of each case,
as for instance where it is pleaded to Part, or in debt, or to the

damages_as well as the debt, but no further.” The latter case
Was an action of trover for the conversion of cattle, in which the
plea was,| that the conversion mentioned in the
the sale:of the cattle by tl;ne defg:ndant after they
by himj as surveyor of certain highways,
ment into court of £10 with the usua] 3

had been seized
and concluded by pay-
verment of no damages
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ultra. Pollock, C. B. there says:—¢ We are satisfied that it
‘never was intended to admit such a variation as is attempted in
this case, which would lead to long and embarrassing pleadings.
According to the new rules the plaintiff is to be at liberty either
to take the money out of court, with his costs, or to reply
damages w/tra. 'They do not contemplate any other replication,
and no plea is therefore contemplated which would lead to one
of these results, whereas this may lead to a new assignment and
pleadings thereon.” It follows, necessarily, that the -plea of
payment into court must be an answer to the whole count to
which it is pleaded, or, if to a part only of the money claimed,
then it must be confined to answering that part, and any answer,
legal or equitable, to any other portion of the cause of action
must be set up in a separate plea. £
Mr. Howell suggests thdt the defence of payment of money

into court, as to part of the cause of action, could not be here
pleaded, because the Rlea given by the Common Law Procedure
Act does not contemplate payment into court of costs as well as
of the debt or damages claimed, and here he requires to pay the
costs as well a¢ the interest overdue, in order to avoid being
compelled to pay the principal. ~ Tlis is sufficient to show that
payment of the money into court under a plea, is not the proper
course in this instance, The same difficulty was met in England
v. Watson, 9 M. & W. 333, where the action was upon a common
money bond, and the defendant sought to avail himself of 4
Anne, cap. 16, sections 12 and 13, by bringing the money into
court under a plea. Under that Act, where an action is brought
upon a bond, with a defeasance to make void the same, on pay-
ment of a less sum than the penalty at a day certain, the
defendant may bring into court the principal, interest and costs,
and this is to be deemed and taken to be in full satisfaction of
the bond. In England v. Watson, it was held that the plea of pay-
ment into court, given by the Common Law Procedure Act, 1852,
could not be adapted to give the defendant the relief' under the
statute, and by the Common Law Procedure Act, 1860, sec. 25,
provision was made for such payment inteo court to be made and
pleaded, by leave of the court or a judge ; but even that. section
is not sufficiently wide to meet the present case. It is not neces-
sary to determine upon this application whether the relief sought
by the defendant can be obtained in this action, without recourse
to a bill in equity. ; o
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.

The plea must be struck out with costs.
If the defendanf desire, he

plead the equitable defence
as to the g¢p

may have an amendm
without the p
»360 not advanced, and the
with leave to plaintiffs o

be 5o advised, He may s
interest admitted to be due,
portion of amount claimed.

reply and demyr thereto, if
0 plead payme

bonﬁning the plea to answering that

S-T.- BONIFACE . KELLY.
THE CITY OF WINNIPEG,

(IN CHAMBERS.)
Afidavit for Sarnishee ordey, —LZocus sta,

GARNISHEES,

nai of judgment debtor.
—Aﬁrz’aw’/—&gﬁa}wg' of.

garnishing order stated :—
peg is indebted to, liable to,

An affidavit for o
the City of Winp
defendants,”

Held. 1. Sufficient,

“I have reason to believe that
or under some obligation to the

2. That all objections to the validity of garnishee orders are open to the
judgment debtor,

Ghent Dayss for defendantg obtained a Summons to set aside
a garnishing order m

ade herein on the 9th April, on the grounds,
(1.) That the affidavit goes beyond the words of the statute in
the use of the words; “under some obligation to” the defendants,
(2.) That the garnishees’ liability is not stated positively, anqd

the defendants are not shewn to he unaware as a fact of the
garnishees’ indebtedness,

N. D, Beck for

plaintiffs showed cause,
Ghent Davis in g

upport of the summons,

(232 Apriy, 7885.]
objections to the validity of 2
advantage of by the defendant.
tenable ;

to the affidavit in thjg case are not
5 and I will dismiss the summons with costs which I will
fix at $5.00, ’

KILLAM, J—I think all
garnishee order may be taken

I think the objections taken

ayment into court
interest thereon,

nt into court of the
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\ O’CONNOR v. KYLE.
(In CHAMBERS.) |

Application for ca. re.—Sufficiency of affidavit.

37, s. 73, does not require that any
1 in the affidavit used on an applica-
d circumstances be shown, as
for a writ to issue.

Held, TheStatute Con, Stat. Man. ¢.
particular words should be contained
tion for a ca. 7e., but only that such facts an

will satisfy a judge that the case is one proper

r plaintiff, showed cause to a summons to

E. C. Goulding, for
with the statute.

get aside a writ of ca. re. for mon-compliance
SCISH. Allen, for defendant, in support of summons.
[8¢h February, 1885.]
—This is an application to set aside a writ of capias
n the ground that the affidavits on which the
d, did not g:_qmply with the statute, in

s that unless the defendant be forth-
Manitoba, with intent to defraud his

Dusuc, |

er for the writ was issue
not stating in express word:
with arrested he _uwill _quit
creditors, &c.

The. statute does not prescribe that

ad|respondendum, O
or

such statement should be
y contained in the affidavits.
ound to show, by the affidavit of himself,
or some other person, such facts and circumstances as satisfy
the judge, that there is good and probable cause for believing,
and that the deponent doth believe, that unless such person
be forthwith arrested, etc., etc. Con. Stat. Man. c. 37, 8 713:

As one can see, the statute does not require that such and such

ds should be contained in the affidavits ; but only
as’ will satisfy the

formally and literall

The plaintiff is only b

| particular wor

that such. facts and. circumstances be shown
judge.

This is also the interpretation adopted in Swift V. Jones,

6 U.C. LJ. 0. 8. 63, and Damer v. Bushy, 5 Ont. Pr. R, 356.

In this case my brother Taylor, who granted the order, was
satisfied, on the affidavits produced, including an affidavit of th?
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defendant himself, that the requirements of the statute had beep
complied with, He having exercised his discretion in granting
the order, it might be sufficient for me to refuse to set aside the
order. But I may add, that I am disposed to give to the statute
the same construction that he did; and I also think that the
statements contained i the affidavits were such as to entitle the
Plaintiff to such order,

The summong should be dismissed with costs,

LANDED BANKING AND LOAN co,, v. DOUGLAS.
(In CHAMIIERS.)
Local action.— Ejectmernt. —Moving against Irregularity.

Held, 1. A writ of ejectment must b,

e issued in the district in which the land
lies.

2. A party objecting to a proceedin,

move within the time allowed

C. H. Campbel! for plaintiffs,
set aside the writ, on the gro
which the plaintif sought to
Western Judicial District, and
the office of the Prothonotary of

G. G. Mills for defendant,,su

g on the ground of irregularity, must
to take the next step in the cayse,

showed cause to a summons to
und that the lands, Possession of
Tecover, were situated in the
the writ had been issued out of
the Eastern Judicial District.

pported the summons,

- [26th January, 1885.1
TAYLOR, J.—The writ commencing t

out of the office of the Prothonotary in is
trict, while the lands possession of whi inti

recover, are situated within the Western District. The 4th sec-
tion of the Ejectment Act, 44 Vic. c. 5. provides that, the writ “‘shall
be issued out of the Proper office in the Judicjal District wherein

221
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the lands 1imo comply with that enactment the writ in this

action should have been issued from the office of the Deputy
Prothonotary at Brandon. The provision contained in the
Administration of Justice Act, 1883, section 14, that the venue
in any action in the Court of Queen’s Bench may be laid in any
Judicial District in the Province does not affect the question.
The Ejectment Act is imperative in its terms when requiring
that the writ ¢ shall be issued "’ in the district in which the lands
lie. The defendant is not too late in moving. His summons
was taken out before the day on which the appearance was due.
As T understand the practice, a party objecting to a proceeding,
on the ground of irregularity, must move within a reasonable
time, but he has alf the time to move, that he is allowed to, take
his next proceeding. Thus, {n moving against a writ of sum-
mons, he has till the time of appearing, or in the case of adeclar-~
ation until the time for pleading.  Child v. Marsh, 3 M. & W.
4333 Tyler v. Green, 3 Dowl. 439; Edwards v. Collins,
5 Dowl. 228 Hinton v. Stevens, 4 Dowl. 283 ; MeLeany. Me-
Donald, 3 U. C. Q. B. 126. %

The writ must therefore be set aside with costs.

GRANT v. KELLY.
BLANCHARD, GARNISHEE,

(IN CHAMBERS.)

Affidavit for garnishing order. —Evidence of indebtedness.

Held. An affidavit for a garnishing order must either state positively that the
garnishee is indebted or liable to the defendant, or it must fallow the
exact wording of the amending statute, 46 Vic. ¢. 49, s. 12, that
deponent “has reason to believe.” It is not sufficient to state that
the deponent is ¢ informed and verily believes.”

This was an application on the part of the defendant to set
aside a ggrnishing order obtained by the plaintiff, on the ground
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?

that the affidayi did not sufficiently state that the garnishee was
indebted or liable to the defendant,

A. Howden showe, S mons, and contendeq
that the words used in the affidavit, which were, “Iam informed
and verily belieye ** that the garnishee jg indebted to the defend-
ant, &c., while not the exact words of ‘the statute, 46 Vic.
C- 49, s. 12, were yet in substance the same, and should be

construed as a sufficient compliance with the Statyte,
©

7. D. Cumberland, in Support of summons, argued that before

the passing of the Statute 46 Vic, ¢, 49; 8. 12, the affidavit must
have stated positively that there was a debt o liability, and that
the last mentioned statyte only permitted that
departed from when the very
to believe,”
i statite by italicising those . Besides,
there is very considerable difference between the meaning of the
€xpressions, ¢ haye reason to believe ' and ““am informed and
believe.’’

(22t Decemser, 7884.]

TavLor, J.—T}e. affidavit mygt either follow Con. Stat. Man,
€. 37, 8. 44, and state Positively that the garnishee is indebteq
or liable to defendant, or follow the €xact words of the amending
statute. The Coyrt i inclined to construe the statute strictly in
the case of garnishee Proceedings before judgment. Qrder set
aside with €osts, which in this case | liquidate at $2.00
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BANK OF NOVA SCOTIA v. BROWN.
(IN CHAMBERS.)

Similiter.—Jury notice.

Held, After plaintiff joins issue on d fendant’s plea, the defendant cannot filea

similiter containing a jury notice.

In this case the defendant filed his pleas on the 2nd of April,
1885, and on the 11th of April plaintiff joined issue.  On
the 21st of the same month, plaintiff gave notice for the
regular Tuesday trials on the following Tuesday, the 28th of
April.  On the 22nd of April, defendant filed and served+'a
similiter and a jury notice. )

W. E. Perdue for the plaintiff obtained a summons to strike
out the simiéliter and the jury notice.

C. H. Allen showed cause; citing Quebec Bank v. Gray,
5 Ont. Pr. R. 313 Youngv. Stockdale, 5 U. C. Q. B. 332 ; Sea-
brook v. Cave, 2 Dow. 691.

W. E. Perdue, in support of the summons, pointed out the
distinction between the Statute 32 Vic. ¢ 6, s. 18, Ont. which
provides that the jury notice must be filed with the last pleading,
and the Manitoba Statute, Con. Stat. c. 31, 8. 14, which pro-
vides, that a defendant in his plea, or rejoinder, shall state that
he requires a jury, otherwise the cause shall be tried by a judge.

A similiter is not a rejoinder.
[28¢h April, 1885.]
TAYLOR, J.—Made the summons to strike out the similiter and
jury notice absolute, upon the facts disclosed. He further held

that under the Manitoba Statute above cited, in no case can a
defendant after joinder of issue by plaintiff, file a similiter, and

a jury notice:
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LUNN v, WINNIPEG,
Nul Ziel Recora,

Upon an jssye of nu,
upon its face, shews that the present causy
as that for which judgment Was recovered,
If the plaintiff de

fife a new assignment,
action,

—Lssue.— Ny Assignment.

! tiel vecord, the only question is wh

ether the recorq
e of action may h:

ave been the same

sire a cloger examination

of the former action, he should
» O a replication denying

the identity ofthe causes of

upon the common counts (2) in troyer (34,5, & 6), upon
for two years services, at $1,000 a year; the defendant

€ counts, except that jn trover, judgment recovered in the
The plaintiff replied nz/ 4, vecord, The record,
, showed that the plaintiff haq

when pro.
recovered for debt, $83.33. .

Held, That the existence of the all

Per Killam, J—(1.) Thetest
the same evidence

(2.) A writof certiorars t

be directed to the

eged record sufficiently appeared.
as to the identity of causes of action is, whether
will support both actions,

o bring up Papers from the County Court, shoulq
clerk of that court—either by name, adding the

(3.) Itis no objection to 5 return to a writ of cerliorari that more Papers
than directed are returned,
(4.) The record of a judgme;

nt of the County Court js the entry thereof in
the procedure book,

A. Monkman for plaintiff,
David Glass and Chester Glass for defendants,

(287 May, 7885.]

on, alleges ; First, the
d by, and has served,
iod of two years, at g

s not been pajd ; the
S are for wrongfy] dismissa],

Dusyc, J.—The Plaintiff, in hijs declaratj
common cornts ;
the defend he per;
salary of g1,000 Per year, and that he p,
fourth, fifth, and sige, count;

To these different counts, the defendantg Pleaded that the
plaintiff hag recovered in the County Coyrt of the County of

Same cause of getj
Judgment hag been duly paid b

~the plaintif,
The plaintif replied ; ! / called upon the
defendants to have said i
February, 1885, being a day dur
VOL, 11, M, L. R,
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The record of the judgment in the County Court, pleaded by
the defendants,was brought before us, under a writ of certiorari.
The record and particulars of claim showed that the plaintiff
recovered judgment against the defendants for one month’s
salary, up to the 31st of August, 1884, at $1,000 per year, being
$83.33.

The question of plei or replication of nul tiel record comes up
either by demurrer, or by way of trial by record. X

In Few v. Backhouse, 8 A. & E. 789, the defendants pleaded
judgment recovered for the same cause of action. The plaintiff
replied that the causes of action were not the same. On demur-
rer to the replication, judgment was given for the plaintiff.

In Nelson v. Couch, 15 C. B. N. S. g9, the plea was, that the
plaintiff had recovered in th¢ High Court of Admiralty, for the
same cause of action. Replication, that the damages sustained
were greater than the amount received from the proceeds of the

. sale awarded by the Admiralty Court, and that the present
action was for residue of the damages so sustained.. On demur-
rer, it was held that the plea was insufficient, and judgment was
given for the plaintiff.

In Beasly v. Beasly, 16 U. C. Q. B. 367, on the plea of a
former recovery, the plaintiff replied that the promises|in this
action were not the same as those in the former action ; on de-
murrer, the replication was held to be good.

In Munkenbeck v. Bushnell, 4 Dowl. 139, on trial by record,
the declaration showed an action of debt, while from the ' record
produced it appeared that the former -action was one of promise ;
it was held to be a fatal variance, and that the defendant was
entitled to judgment for a failure of the record.

In Hophins v. Francis, 2 D. & L. 664, it was held that the
manner in which the former judgment had been recovered was
no variance, and if there was a variance, it could be amended.
The Court would not allow the record to be questioned by
.affidavit. Park. B. says: ‘It is very necessary to show a -
recovery by a judgment.”’ The same seems to have been held
in Hodgson v. Chetwynd, 3 D. & L. 45.

In Wadsworth v. Bently, 23 L. J. Q. B. 3, there was only a
replication of nw/ tiel record; and the Court held that the record
must show on its face that the cause of action in the second case
may be the same as that for which judgment has been recovered.
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In LPhillips . Smith,
““ Upon the pleadings,
is simply whether or ng
Was recovered remainin

227

2 D. & D. 688, Williams, T

said :
the judgment alo;

ne is in issye, The issue

d of the judgment which
g in this court,’

From these cases it appears that when
recovery, the plaintif replied by denying
» the Court examined the for,

s toaplea of a former
the identity of the

given in favor of the pl
"But when there is on
it seems that the Cou
record of 4 judgment,
In the present case,
as part of it, shows

aintiff for failyre of the record,

ly a plea, or replication of my/ 4,7 recor
It would only asce
and nothing more,

the record .

’
rtain whether there is 3

aintiff for one
t, 1884, at #1,000 per

According to Hoplins v, ann’:,‘
P/tt'l/z}.r V. Smith,

above cited, as a
tained by the Court, the defendant sh,

ment for haying perfected the recorq,
and examine the reco;
to Wadsworsh, V. Bently, that the caus
Tecovery may be the sy i

also to give judgment
former recovery, except,
Plea of former rec

Hodgson v, C/zefwynrl, and
former Tecovery was ascer.
ould be entitleq to judg-

» according
the former
and on this ground

which being a
considered a

apply to that

common counts, unless it woyld
Part thereof which .

alleges work anqd labor.

» seventh, eighth, ninth and
alleging the record, are good,

KiLLaM, J.—The record of the judgment of the County
Court, is the entry in the Procedure book of ithe clerk, It
shows merely that upon the r3th day of November, 1884," the
Present plaintiff recovered g, judgment against the Present
defendants for $83.33, for debt, together with $14.55 costs.

I do not think that upon this Issue the court can” look beyond

that record, See Reging v, Rowlond, 1 F, & F, 72, Dews v,

Riley, 11 C, B, 443.
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In King v. Hoare, 13 M. & W. 494, itis said : ¢ In thecase of
aplea of judgment recovered for the same cause of action, the
matter of record is the only thing which can be directly put in
issue on the plea. If the judgment were recovered for another

cause, there must be a new assignment.”

It appears from Bainv. Bain, 10 U. C. Q. B. 572, that the
plaintiff is not confined to a new ¢ ssignment, but may reply that
the causes of action are not identical. Robinson, C. J., says:
«The defendant asserts what is open to be traversed, when he
avers that both actions were for the same cause.”

er v. Thomp-

Tt appears from these cases, as well as from Pa
sor, 3 Pick. (Mass.) 429, and many other cases that might be
cited, that the question of the identity of the causes of action is
a question of fact, upon which the parties must go to the
country, either upon a new assignment, or upon a replication
denying such identity.

It is true, that in Wadsworth v. Bentley, 23 L.J<Q.B. 3,2
failure of record was found, upon a difference of the causes of
action appearing on the face of the record, but the difference
was there so palpable that it had to be noticed by the Court.
Crompton, J., however, says in that case, the record when pro-
duced must be such as to show on its face that the cause of
action in the second case may be the same as that for which the
judgment was recovered in the former action.”  But a similarity
in the form of action is not necessary. ~The causes of action
may be identical, while the forms in the two cases are quite differ-
ent: and the forms may be identical and the causes of action quite
different.

In Kerbey v. Siggers, 2 Dowl. 659, an action of trespass, where
there was a plea in abatement of a prior action pending for the
same cause, concluding with a prout patet per recordum, upon
replication of nul tiel record plaintiff ruled defendant to produce
the record, upon which there was brought in upon certiorari,
ot of the Exchequer, a record of the entry of an award of

writ of summons out of the Common Pleas between $83.3

_~the same parties, to show that the two actions were Go
for the same cause; and the plaintiff objecting that there is wre

* was nothing on the roll to show that the two actions were tract f
for the same cause, Park. B, says: ‘¢ The question is whether, if to affir
any writ is produced it is not a sufficient compliance with . the missal

trans
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plea.”  From Kitchen v, Campbels, 3 Wils. 304, and Bain v.
Bain, 10 U, C. Q. B. 542, it

appears ‘that the test ng to the
identity of (he causes of actions js, whether the same evidence
will support hoth the actions, although the actions may happen to
be grounded op different writs, !

The former of these two actions was brought by the assignees
of a bankrupt for money had and receiveq by the defendant to
their use. The defendant haq recovered a judgment against the
bankrupt on 5 warrant of attorney, which the assignees claimed
to be void under the bankruptcy laws, and had levied upon - the
bankrup(’s goods under'a writ of fieri Jacias, and made a con-
siderable sum, The plaintiffs hag previously brought an actjon
of trover against the defendant angl the sheriff, for conversion of
the goods seized under the writ, and the defendant and the

sheriff had recovered a verdict and judgment in thyy action,
azainst the plaintiff, It was held that the action for money had
and received would lie, but that trover would also lie, and that
the judgment in the action of trover was a complete bar ; for the

plaintiffs, having brought their.action of trover against the sherig
and the defend

ant to recover the valye of the goods had made
their election, The fact that %:ime evidence woulq support
both actiong showed that the cay

of action were idenfical,

though the Plaintiff had at first elected to proceed in a different
form of action,

The same point is illustrateq fully

(N.Y) 19 ; Johnson v. Smith, 8 Johns, 383 ; Miller v, Manice,

6 Hill, (N. V)1, Goodrich v, Yale, 97 Mass. 155 Wood v.
Jackson, 8 Wend, (N.v) 19.

in Rice v, King, 7 Johns

Following the judgment of Williams, J., in Phillips v, Smith,
2D. & D, 688, “the issue is simply whether or not there is g
record of the judgment which Wwas recovered remaining "’ in'the v
County Court, « That is establisheq in law by the Production '
of the transcript of the entries in the procedure book. Al thjs
transcript shows, of the nature of the cause of action, is that
$83.33 was recovered for debt.

Goodman v. Pococs, 5Q.B.g
is wrongfully dismissed he has his

tract for hiring and Proceed for wages for the brokenperiod, or
to affirm the contract and sue for damages_for the wrongful dis.
missal ; just as in Kitchen v, Campbell, the assignees had their

76, shows that where a servant
election, to rescind the con.
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election to avoid the sale and proceed in trover for the conver-
sion of the goods, or to affirm the sale, and proceed in assumpsit
for the proceeds. But both cannot be done.

Here the sum recovered for debt may have been recovered
for the broken periods ending at the times of the dismissals set
up in the different counts, as indebitatus assumpsit may be
brought for the sums claimed under such circumstances, and it
may also include sums for each of the causes of action covered by
the common counts. Whether this is so or not is a question that
can only be raised upon a new assignment, or a proper repli-
cation.

"The record of the County Court, or rather a transcript there-
of, is brought up on a certiorari, and the plaintiff makes several
objections to the writ and,the return. The writ is directed to
¢John J. Betournay, Clerk of the County Court of the County
of Selkirk.” The plaintiff says that it should be addressed to
the judge of the County Court, &c., or to thel clerk of the
County Court, &c., and not to the clerk by his name.

In Archbold's Practice, (12th Ed.) p. 940, it is said, that it
¢ must be directed to the Chief Justice, judge, or other officer of
the court below, in whose custody the record is supposed to be.""
By the statute, the clerk of the County Court has the custody of
the procedure book, and I think that the writ should be directed
to him. In the forms given in Chitty's Forms, pp. 485, ¢t seq.
it appears that the writs may be directed indifferently to the
judge, or officer, by name , adding the name of his office, or by
the name of his office alone, some of the forms being in the one
way and others in the other. As no authority in favor of the
objection was cited, I think the direction in the present case
must be held sufficient.

The plaintiff also objects to the form of the writ itself; but as
it differs from that given by Chitty for a certiorari to an inferior
court, only in such particulars as are necessary where it is direct-
ed to the clerk, instead of the judge of the court, (ih'é form in
that particular instance being of a writ addressed to the judge),

I cannot see any valid objection to it.

An objection is also made to the return, but the return also
appears quite satisfactory. It is true that the clerk returns with
the transcript of the record in his procedure book the original
writ, statement of.claim, dispute note, evidence and other docu-
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ments, and that the Court ca
‘to return is a transcr
b0ld’s Pr, 1ath Ed.

231

nnot look at these, What he has
ipt or exemplification of the record (Arch-
P 940), and this is given in the transcript
fromthe procedure book. The addition of the other Papers does
Dot alter the fact that thig is returned,

It"has been assumed by all parties that the County Court is a
court of record, and it s not necessary for us to consider that
question. Iy the point were to be taken it should have been done
in some other way. '

In my opinion

judgment must be for defendants uponthe issue
- before the Court,

CAMERON v, PERRY. “

Amendments ar rial.—New defences i declaration amended.'

Actiofi upon a note, Upon a motion being made at the trial
for a non-suit, on the ground of variance, the Plaintiff asked to
amend his declaration by alleging that the note was Payable at
the Ontario Bank, Winnipeg. ¥

J- S. Ewars, Q. C. for plaintif,
F. B. Robertson for defendant.

The amendment was al

lowed, as the defendant couldq not be
Prejudiced but

ILLAM, J. HELD, that the defendant had th
right to plead to the amended declaration
the declaration if orj
limited to the defen
that the Court had

€reupon the same

, as he had to plead to

ginally filed as amendeq 5 that he was not

Ces set up to the original declaration, and

no discretion’in the majter,
. /
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BURRIDGE v. EMES,
Nul Tiel Record.—Proof.

2eld, (following Lunn v. Winnipeg, ante p. 225) that the only question upon
an issue on a plea of mul tiel record is whether there is remaining in the
court in question the record of such a judgment as the pleading sets up.

To a declaration in covenant for payment of money, and for use and occupa
tion, the defendant pleaded a number of pleas, alleging that both causes of
action were in respect of rent, and setting forth various circumstances shewing
a termination of the tenancy, The plaintiff replied that formerly he brought
an action in the County Court for other rent under the same lease, in which
action the same defences were set up, and the plaintiff had judgment; a
transcript to the Court of Queen’s Bench; and that the judgment thereby became
a judgment of the Court of Queen’s Bench. Rejoinder, naul tiel record. Upon
trial of this issue, the plaintiff produced a transcript of the procedure book of
the County Court, from which it appeared that on a certain day the plaintiff
recovered against the defendant judgment for $135, for debt, together with
$20.10 for costs, and also produced the transcript of this judgment, inthe statu-
tory form from among the records of the Court of Queen’s Bench.
Held, the existence of the record as alleged was sufficiently proved by the pro-
duction of the transcript filed in the Court of Queen’s Bench, and that the
|y judgment subsisting was that recovered in the Court of Queen’s
e filing of the transcript there.

ogkman for plaintiff.

W. H. Culver for defendant.
[26th May, 1885.]

KiLLaM, J.—The plaintiff sues in covenant for $540 as being due
and unpaid on a covenant by the defendant to pay to the plain-
tiff $135, on the first days of each of the months of October,
November and Deceniber, 1884, and in indebitatus assumpsit for
the use and occupation, by the defendant, of lands and messuages
of the plaintiff. < i

The, defendant pleads to the first count non est factum, and to
both counts, several pleas which allege that the covenant declared
on in the first count is for payment of rent for the lands men-
tion}:d in the second count, under a lease from the plaintiff to the
defendant, containing the covenant, and that the causes of action
in the two countsare the same, and various sets of circumstances
which would show a determination of the lease and of the
defendant’s possession, before the accrual of the rents sued for or
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Plaintiff to Tecover the rents,

To all these pleas the plaintiff replies Separately by way of
¢stoppel, that the Plaintiff brought ap action in the County Court
of the Coung irk, for the rent payable in September,

under the Jegge in question 5 that the other matters set yj
Tespective pleas by way of

rent accry-

; that Judgment o entered ip
ff for the amount of the repy due
; that g transcript of sycp Jjudgment
CAME a judgment of this

The defendant rejoins sy

Te me sitting jn court, for

This issye was first brought up before the court in Hilary
Term, anq the trig] Was adjourned o come up before 54 judge
sitting in coyrt out of term.  §ipce that adjournment the defen-
dant has fileq w notary a rejoinder b
pel, setting yp ¢ i
in this court, jt

her in one
leaded to
replicationg,

However, the only ‘issue pow before the court is upon the
Original rejoinder of 7,7 4el record, and upon this the Plaintify

{ b gt
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has the transcript filed in this court, of the judgment of the County
Cort brought in, and has;also the proceedings in the County
Court brought up under a writ of certiorari.

A great many objections are made to the writ of certiorari
and the return, but these do not appear to be of importance:
As was shown in Zunn v. Winnipeg (a), decided by the
Court during the present term, the question under such an issue
is, whether there is remaining in the court in question the record
of such a judgment as the pleading sets up. The transcript
from the County Court of the judgment there recovered, which is
filed in this court is, when filed, the record of a judgment of this
court. It is contrary to the policy of the law that there should
be at the same time two judgments for the same cause of action,
so that it must be considereq that the only judgment that could
Dbe now subsisting, is that recorded in this court by the filing of
he transcript. What was the judgment of the County Cotirt, or
the nature of the action or the questions adjudicated upon
therein, is not now of importance, except in so far as the same
appears by this transcript. Upon these questions may be raised
issues which should be tried as ordinary issues of fact. The
rejoinder by way of estoppel, if properly pleaded, might also
give rise to issues upon which the parties should go to the country,
or to another issue for trial by record, but it cannot in any way
affect the judgment upon the issue now before me.

The production of this transcript from among the records of
this court shows that there is remaining in this court such a
record as the plaintiff sets up in his several replications, and
judgment upon the present issue must be for the plaintiff.

a) ante, p. 225.

—
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QUEEN v, CONNOR,
North Wesy Y}rritorim.—Gm

In the Territories it js not necessaty
upon an indictment by a Grand

nd Jury.—Coroner's Inguest,
that a trial for murder should he based
Jury, or a Coroner's inquest,

appeal from the North West Territories, The
prisoner had been convicted of the murder of one Mulaski, and
he appealed from the procedure adopted by the stipendiary magis-
trate. The principal objection was, that there had been no pre-
liminary investigation before a grand jury or by a coroner,

J-S. Ewary, Q C,and 7 C Joknstone (of the North West
Bar) appeared for the prisoner,

This was an

the commion Jaw by
murder, viz, g, by

a grand jury, and 2, by a coroner's inquisition

which is sometimes called an indictment, It was contended that
the common Iaw of England was introduced j
by the migration thither of subjects of the Brit;
the Hudson’s Bay charter ; or jf it be held that that part of the
Territories where the crime js alleged to have been committed was
acquired by cession from the French, then, it is contended that
the common law.of England is nevertheless in force, and that by
virtue of Imperial legislation, :

The statute 43 Geo. III, . 138 (1803), declares that « g
offences, committeq within any of the Indian territories or parts
of America, not within the limits of either of the saiq Provinces
of Lower or Upper Canada, or of any civil government of the
United States of America, sha]] be, and be deemed to be, offences
of the same nature, and shall be tried in the same manner, and
subject to the same punishme;

nt, as if the same haq been com-
mitted within the Provinces of Lower or Upper Canada.” Pro-

vision is then made for the committa] of prisoners to Lower or
Upper Canada for trial,

The Act of 1 & » Geo. IV. c. 66 (1821),
1803 to the territory granted to the H. B. ¢
mon law is in force whether the locality in ¢

extended the Act of
0., and thus the com-
he present case s in-
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The next statute is 22 & 23 Vic. c..2p {1859), whereby various
provisions are made for the appointment oRjustices, &c.

The B. N. A. Act of 1867 provides for' the admission of
Rupert’s Land and the Territories upon certain terms. These
terms and the Imperial Order in Council are bound up with the
Dominion statutes of 1872 at p. 62.

The various Canadian statutes with reference to the Territories
are 32 & 23 Vic. c. 3, (1869); 33 Vic. ¢. 3, (1870); 34 Vic. c. 16,
(1871); 36 Vic. c. 34, (1873); 36 Vic. c. 35, (1873); 38 Vic. c.
49, (i875); 40 Vic. c. 7, (1877); and 43 Vic. c. 25, (1880).
Under the statute of 1873 a stipendiary magistrate was enabled to
try summarily any offence the penalty for which did not exceed
seven years. Prisoners in other cases were to be sent to Man-
itoba for trial “according fo the laws of criminal procedure in
force” there.

Under the statute of 1875 a Judge of the Manitoba Court of
Queen’s Bench, sitting with a stipendiary magistrate had power to
try offences punishable with death, and it is specially provided
that no grand jury shall be called in the North West Terri
tories.

The Act of 1877 gives power to a stipendiary magistrate and
two justices to try a charge of murder in a summary way, but

expressly provides that there is to be no grand jury summoned in
the Territories.

The Act of 1880 repeals all prior Acts, and it differs from the
former Acts in three special features : (1) The clause providing that
there is to be no grand jury is left out ; (2) the statute 32 & 33
Vic. ¢. 3o, which specially provides for a coroner’s inquest as a
means of putting offenders on trial, is specially introduced into
the North West, and (3) the direction that the trial is_to be
summary is omitted from the new Act.

It appears, therefote, that the common law requisite of a/pre
liminary investigation was in force in the North West previgus to
its incorporation into the Dominion ; that the Dominion
provided at one period that no grand jury should be called, but
that this is now repealed ; and that the institution of a coroner’s
inquest has never been in any way interfered with, but on the
contrary has been specially introduced into the North West by
the Act of 1880, The common law is left, therefore, by the
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grand jury. Sections 1, 2, 4, 58, 59, 60, 62, 63 and 65 of the
Procedure Act, also presuppose the existence of agrand jury.
These two Acts are introduced into the Territories for use there,
for the first time by the Act of 188o.

A coroner’s inquest is not unworkable in case a body cannot be
found or is decomposed. In such case a special commission can
be issued, Boys on Coroners, p. 122. Nor can it be said that a
coroner’s -inquest is in any way obsolete for it is expressly pro-
vided for by the statute of 1869.

[29th June, 1885.]

WarLLerIDGE, C. J.—The prisoner, John Connor, was tried at
Regina, in the North West Territories, on the first day of May,
1885, upon the charge of having on th® 6th of April, 1885,
feloniously and of malice aforethought, killed and murdered one
Mulaski. :

The trial took place before Hugh Richardson, Esquire, one of
Her Majesty’s stipendiary magistrates, in and for the said Terri-
tories, and Henry Le Jeune and Henry Fisher, two of Her
Majésty’s Justices of the Peace in and for the said Territories,
with the intervention of a jury of six.

The North West Territories Act, 1880, 43 Vic. c¢. 25, s. 76,
enacts that each stipendiary magistrate shall have power to hear
and determine any charge, against any person, for any criminal

“offence, alleged to have been committed in the North West

e —

|
j:
|
|

Territories.

Section 477 of that Act enacts as follows : ‘A person con-
victed of any offence punishable by death, may appeal to the
Court of Queen’s Bench of Manitoba, which shall have jurisdic-
tion to confirm the conviction or to order a new trial.”’

Under this section the prisoner has appealed to this Court.

We have carefully examined and considered the facts and are
of opinion that the jury was fully wa&ranted and sustained in
their verdict of «“ guilty.”’

The authority of this Court is limited upon this appeal either
to confirm the conviction or to order anew trial.

The British North America Act, 1867, section g1, under the

. head  Distribution of Legislative Powers,’’ enacts, ““that the
exclusive legislative authority of the Parliament of Canada ex-
tends to all matters coming within the classes of subjects, next

i
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hereinafter €numerated, that s to say.” And number twenty-
Seven of the enumeratiop is, ““The Criminal Law, except the
constitution of courts of criminal jurisdiction, ' but including the
Procedure in crimina] matters.’’

In the North West Territor,

ies Act of 1880, under subsections
L, 2, 3, & 4 of section 76, th

€ classes of cases are enumerated
which the stipendiary magistrate may try, sitting alone. These
sub-sections include many cases which could only have been
tried in England and in Ontario, by bill first found by a grand
jury, and subsequently before the Court with a 2etit jury.- And
in respect to the crimes enumerated in those four sub-sections, it
is declared, that the trial shall take place in a Summary way, and
without the intervention of 5 jury.

Sub-section 5 then enacts that « [y a
the stipendiary magistrate and g justice of the Peace, with the

intervention of 5 jury of six, May try any charge against any
Person or persons for any crime,’’

Sub-section 8 enacts that ¢«

" a capital offence, and is sente

magistrate shall forward to the

the evidence with hi report u
It is perfectly clear that

1l other criminal cases

when any person js convicted of
nced to death, the stipendiary
Minister of Justice, full notes of
pon the case,’’

the Parliament of Canada hag con-
istrate with a justice of the peace,

a jury of six, the power of trying a

The only difference between the two classes of cases is this;
in the cases €numerated in the first four sub-sections to sec-
tion 76, the trj

section 76 provides the cotirts
5 7, the stipendiary magistrate
ce, and the prisoner shal] be

shall be open and public courts
shall take full notes of the eviden,
admitted to make fy]) answer and defence by counsel; sub-
section 9 provides for the summoning of jurors 5 1o gives the
right to challenge ; 11, the Crown may challenge ; then there are
Provisions made for cases where the jurors summoned are
exhausted by challenge or otherwise ; 13, for failure in attendance
of witnesses ; 14, for the arrest of witnesses who faj] to attend ;
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15, returns to the Lieutenant-Governor provided for; and
section 77 provides for the appeal to the Court of Queen’s Bench
for Manitoba, before referred to.

The statute may be fairly read as providing for summary trials
in certain cases by astipendiary magistrate without a jury, and
in certain other cases by a stipendiary magistrate with a justice
of the peace, and a jury of six.

The statute 32 & 33 Vic. c. 32, entitled ‘“ An Act respecting
the prompt and summary administration of criminal justice in
certain cases,’’ is an Act of similar purport to the Act now under
consideration, and many of the cases now triable under that Act
were formerly proceeded with and tried by the presentment of a
bill before a grand jury; and under that Act no mention is
made of dispensing with a ggand jury, but a procedure is given
by which the crimes therein enumerated are to be tried ; that
procedure being followed, the case is lawfully disposed of with-
out a bill first having been submitted to a grand jury.

Under the North West Territories Act of 1880, the procedure
is also laid down, and in my opinion contains all that the law
requires to be O‘Bserved. This Act makes provision as to who

shall be judges, ngmely, the stipendiary magistrate and a justice
of the peace, and provides for summoning of a jury of six, and
the mode of summoning them and by whom ; the power of
compelling the attendance of witnesses ; the right of the prisoner
to be heard by counsel; and makes no provision for summon-
ing a grand jury, or their qualification.

No complaint is made that the requirements of that Act have
not been observed. :

It is urged however that the charge upon which the prisoncr
has been tried was not found by a grand jury, before it was
submitted to the jury provided for in sub-section 5 of section 76
43 Vic. c. 25.

To this I say that the North West Territories Act 1880, whilst
it provides for the trial, who shall preside, and the number of the
jury for such trial, does not provide, either for a grand jury, for
their qualification, nor any means for securing their attendance.

Whilst this Act provides for the trial of capital offences, it
also introduces certain sections of the Act for procedure in crim-
inal cases, and declares that those sections shall apply and be in
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dictments, secondly the averments for
want of which indictments shal) not be held insufficient, By

such and other omissions indicating  that the trial by
indictment was not contemplated by the Act, Without the aid of
these sections an indictment would require to be drawn up in the
old form, now obsolete, both in England, and ip Canada, [t js
Perfectly allowable to construe one section of 5 statute by refer-
€nce to another, or eyen by the heading under which the
sections ocur., Hammersmith & Gy Raitway C. » Vo Brand,
L.R 4 H L. 171 ; Laurie v, Rathbun, 38 U, C. Q. B. 255,

It was seriously discussed in Ontario to abolish grand juries,
In the North West Territories none ever existed,

The North West Territories Act,

Territories Act, 1877, both provide that the Lieutenant-Governor
in Council, or the Lieutenant-Governor with the advice and
consent of the Legislative Assembly, as the case may be, may
from time to time make any ordinance iy respect to the mode
of calling juries, and Wwhen, and by w
be summoned or taken, and in respect of all matters relating to
the same, and concludes : ¢ byt ne grand jury shall be called in
the North West Territories.”” This section was repealed by
43 Vic. c. 25, 5. 95 and s. 76, sub-section 9, this latter provides

)
another method ofsummoningjurors, namely, by the stipendiary
charges,

magistrate for the tria] of criminal

The section, however omits the words

shall be called in the North West Territ
remarked that the st

1875, and the North West

hom, and how many may

““but no grand jury
ories.” It is to pe
atutes of 1875 and 1877 provide for the call-
ing juries generally, and to avoid the possibility of those words
being construed into calling a grand jury, the clause was added
““But no grand jury shall be called in the North West Terri. ,
tories,”’ and whilst this is omitted jn the statute of 1880, the
jury in sub-section 9, is called for trial, and this is in no senge
applicable to a grand jury,
1t is argued from such omission that g common law right to
8 grand jury arises ; anq that the prisoner has the right to be put
on his trial by means of a bill found by agrand Jury, 'Icanfind
no authority for this assumption,  British subjects going to an
YoL 1, M, 1, g, : 16
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uninhabited country are said to take the Common Law of Eng-
land with them. Although the grand jury may exist at common
law, it is an institution, and not the law itself. I can find it
nowhere laid down; that this institution more than any other
institution existing from time immemorial accompanies the sub-
ject, but I find it laid down that such colonists carry with them
only so much of the English law as is applicable to their own
situation and the condition of an infant colony, which state is
applicable to the present position of the North West Territories,
or at least they have been so treated by the Parliament of
Canada.

The same reason which dispenses with the finding a true bill
by a gtand jury dispenses also with it before a coroner’s jury.

The British North Amerioca Act, 1867, gave exclusive power to
the Dominion Legislature to legislate as to the matters enumer-
ated in the subjects mentioned in No. 27 of that enumeration,
and that number expressly mentions as such matters, both
criminal law, and the procedure in criminal matters. They have
so legislated by passing the North West Territories Act of 1880,
and have provided a procedure omitting grand juries, and we
must assume that they have done so advisedly.

In my opinion a new trial should be refused, and the
conviction confirmed.

TAYLOR, J.-—The prisoner was on the first of May, 1885, tried
for the crime of murder, before a stipendiary magistrate and a
justice of the peace, at Regina, in the North West Territories.
Upon the trial he was found guilty, and sentence of death
was passed upon him. He now appeals from that conviction to
this court under the provisions of Dom. Stat. 43 Vic. c. 25, 5. 77.

In the notice of appeal which was served, three grounds
of appeal are stated. But the principal ground argued by counsel
on his behalf was, that the proceedings were irregular, inasmuch
as there was no preliminary inquiry before a magistrate, and no
indictment found by a grand jury or coroner’s inquisition accus-
ng him of the crime.

Itis not contended on the part of the Crown that there was an
ndictment found by a grand jury, or any coroner’s inquisition
accusing him of the crime, but it is urged that the Dominion
Legislature having by statute provided a method of procedure for
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the trial of offences committed within the
which was followed in the
necessary,

North West Territories,
present case, neither of these was

It may be, as urged by the prisoner’s counsel, that he wag
entitled by the common lay

v of England, to he put upon his tria]
only on an indictment fo

und by a grand jury, or on the inqui-,
sition or finding of 3 coroner’s jury,

whether in the circumstances of the N
common law right can he considered

But the question comes'up
orth West Territorjes that
as in force there,

In the Commentaries on the Laws of Engl
Hadley, it is said at P. 119 “ Generally speaking, if an uninhabit-
ed country be discovered and occupied by English subjects, all
English laws then jn being, which are the birthright of every. sub-
ject, are immediately there in force, But this must he understood
with many and great restrictions, Sych colonists carry with them
only so much of the English law as js applicable to thejr own
situation and the condition of an infant colony.” There can be
1o doubt that at the time of js occupation by English subjects

the country now known as the North West Territories would fall
within the description of an uninhabited country,
For many years there was no coy

and by Broom &

It established there, There
and General Gaol Delivery,
proceedings in which 5 grand jury can be cop.
sidered proper and necessary.  There was no municipal organiza-
tion. There is none such as yet. There are not, so far as appears
before us, any counties or similar organization from the body of
which a grand jury can be taken, None of the older Acts, the 43
Geo. III, c. 1 38, 1 & 2 Geo, 1V, c. 66, or any other Acts respect-
ing the administration of justice in the North West Territories or
the country now known as such, provide for the erection of courts
there.' They all provide for the trja] of persons, charged with
serious crimes, in Upper or Lower Canada, or in thjs Province,

In 1875, the Dom, Stat. 38 Vic, ¢, 49, was passed. Up
to that time there had been no provision for the holding of courts
or for trial by jury in the North West Territories,

Then that Act was passed, and by the 59th section jt was,
under the power given by the Imperial Act, 31 & 32 Vic, ¢, 103,
8. 5, provided that, “ A court Or courts of civil and criminal juris.
diction shall be held jn the said, Territories and in every judicial
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district thereof when formed, under such names, at such periods
and at such places as the Lieutenant-Governor may from time to
time order.” :

The 615t section provides for the appointment of a stipendiary
magistrate or stipendiary magistrates, and the 62nd & 63rd sec-
tions define the jurisdiction of these magistrates.

The 64th section provides that the Chief Justice or any judge
of the Court of Queen's Bench for the Province of Manitoba
with one stipendiary magistrate as an associate, shall have power
and authority to hold a court under section 59, to hear and
determine any charge preferred against any person for any offence
alleged to have been committed within the North West T erritories.
In any case in which the maximum punishment for the offence
does not exceed five years imprisonment, in a summary way, and
without the intervention of a jury. In any case in which the
maximum punishment for such offence exceeds five years
imprisonment, but is not punishable with death, in a summary
way without a jury, if the prisoner assents thereto, or if the
accused demands a jury, then with the intervention of a jury not
exceeding six in number. In any case in which the punishment
for the offence is death, the trial was to be with the intervention
of a jury, not to exceed eight in number.

The s5th sub-section of that section 64, is in these words:
«The Lieutenant-Governot and Council or Assembly, as the case
may be, may from time to time, make any ordinance in respect to
the mode of calling juries, and when and by whom and how they
may be summoned or taken, and in respect of all matters
relating to the same ; but no grand jury shall be called in the
North West Territories.”

In 1877, by Dom. Stat. 40 Vic. c. 7, several sections of the
38th Vic. c. 49, were repealed including that 64th section, and
another section was substituted for it. The amended 'section
makes no provision for the Chief Justice or a judge of the Court
of Queen’s Bench for Manitoba, sitting with a stipendiary magis-
trate as an associate, but trials are to take place before the stipen-.
diary magistrate alone in certain cases, before the magistrate and
a justice of the peace in certain other cases, and where the punish-
ment for the crime is death, then before the stipendiary magistrate
and two justices of the peace. In all cases to be tried by a jury
the number of jurors is limited to six. T he sub-section which
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stood as number 5, of section 64, in the Act of
this amended section, as sub-section 9. Tt s exactly the same
asythe original sub-section s, except, that the words, “ The Lieu-
tenant-Governor and Council or Assembly,” are in the amended
sub-section altered to “The Lieutenant»Governor-in-Council, or

the Licutenanb(iovernor, by and with the advice and consent of
the Legislative Assembly,” ¥

1875, appears in

In 1880 these forme

r A‘(;{s Were repealed, and a new Act
Passed,the Dom, Stat, 43 Vic. ¢. 25,

The 76th section of that

Act defines thejurisdiction, functions,
and powers of the stipen

liary magistrate.  The first four sub-
sections relate to certain specified crimes, and then follow these
words, “The charge shall be trieq in a Summary way and without
the intervention of a jury.” Sub-section 5 says, “In all other

criminal cages the stipendiary magistrate and 5 justice of the
peace, with the intervention ofa

jury of six, may try any charge
against

any person or persons for any crime,”

The sub-section which appeared as sub-section 9, of séction 64
s amended by the Act of 1877, does not appear in this Act.
It contains no provision for the making of ordinances in respect
to the mode of calling jurors, Provision is, however, made for
summoning of jurors, Sub-section 9 provides that «
required as jurors for a trial, sh
magistrate from among such m
able in that behalf, and the
called from amg

Persons
all be summoneq by a stipendiary
ale persons as he' may think suit-
jury required on such trial shall be

West Territory,” establishes that at the time of the passing of that
Act there was a hecessity for 5 grand jury there, anq that'the pro-
Viso in these words was intended to Put an end to, or aholjsh it.
And that this Act having beg

Passed without any such proviso,
grand jury was revived, the law
Act of 1875 was Ppassed.

But the object of the Act of 18
sub-section must be considered,
trial of serious offences existed in

»

, the right to, and necessity, for
standing then as it diq before the

75 and the exact wording of the
Up to that time no’courts for
the North West Territories anqg
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there was no jury system, either grand or pezit, as an incident to
these courts. The Dominion Legislature was for the first time
creating courts and providing for trial by jury. They then gave
the Lieutenant-Governor and the constituted anthorities in the
North West Territories power to make ordinances for regulating
the calling of juries, and the words “but no grand jury shall be
called in the North West Territories,” were inserted not for the
purpose of abolishing an already existing grand jury system, but
as a limitation upon the powers of the Lieutenant-Governor.
They were inserted not to abolish something already existing, but
to prevent the calling into existence as a part of the system then
established something which did not before exist, or at all events
was in aheyance. :

There can be no doubt, I think, of the power of the Dominion
Legislature to abolish the mode of procedure by grand jury in any
Province in which it now exists. If so, surely they had power to
say that that mode of procedure shall not begin to be used in
a part of the Dominion, where it-has not been used hitherto.

The right of a criminal to be tried by a jury of twelve, stands, I
conceive, on just the same footing as his right to have an indict-

ment found against him by a grand jury before he is wied, yet
here we find the Legislature providing that the jury shall consist
of six only.

That the words *but no grand jury shall be called in the North
West Territories,” are not found in the Act of 188, does not
furnish an argument in favor of a grand jury being necessary now.
In the former Act power was being given to the Lieu-
tenant-(Governor to deal with the question of calling jurors,
and such words might well be inserted to limit his powers. In
the Act of 1880, he is given no such power, the only power
is given to the stipendiary magistrate, and he is given power only
to summon jurors for a trial. That of itself excepts the power
of calling a grand jury. That could never be called for the trial,
A grand jury is called to inquire of all offences in general in the
Tcounty, determinable by the court into which they are returned.

As to.the necessity, in the absence of a finding by a grand jury,
of a coroner’s inquisition accusing the particular person put on
his trial, it may be that such an inquisjtion would be a good sub-
stitute for an indictment, and something upon which a prisoner
could be arraigned. Such aproceeding however seems obsolete.
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Acts relating to the North West Territories

which in any way indicates an intention to introduce such 3
mode of Proceeding there,

The argument founded upon the
the 32nd & 33rd Vic. ¢, 29, and which
tories saying that “indictment » shaj be understood to include
“inquisition ” anq “finding of the indictment ” ghg)) include
“the taking of an inquisition,” g hot a strong one, The word
inquisition does not necessarily mean 5 coroner’s inquisition, or
the finding of a coroner’s jury, Hawking, in his work on the
Pleas of the Crowr, when treating of grand juries and indictments
$ays, an indictment is an accusation at the syit of the King by the
oaths of twelve men of the same county wherein the ~offence was
committed returned to inquire of aJ| offences in general in the
county.  “When such accusation is found by a grand jury with-
out any bijll brought before them and afterwards reduced toa
formed indictment it is calledsa Presentment., And whep it is

found by jurors returned to inquire of that particular offence
only, which is indicted, it is called an inquisition,”

That numerous clauses of the Procedure
which refer to forma] proceeding:
incidenta] thereto, were not intr
other parts of the Act were, furi
Legislature never intended to i
ery and modes of de,
inces,

1 find nothing in the

interpretation clause of
is in force in the Terri-

Act, especially thoge
s by indictment and other matters
oduced into the Territories when
nishes a strong argument thag the
ntroduce there the formal machin-
aling with crime jn use in the older Proy-

Against this it jg urged that the Act 32 & 33 Vic, ¢, 30, respect-
ing the duties of Justices of the Peace out of sessions, in relation
to persons charged with indictable offences, was introduced inits

entirety, and that Act jn the forms appended contains references to
grand juries, and provides for prosecutors being bound, over to
appear before the grand jury, Byt these forms were framed for
the older Provinces where such institutions are found.
not necessary to change these forms when the A¢
for they are not imperative,

All that the Aot says is, that “ The several forms in the schedule
to this Act contained or forms to the like effect shall be good,
valid and sufficient in law.""  All that the Act itself requires to be
to done is to bind over the prosecutor and Witnesses to appear at
the next court of competent jurisdiction, at which theaccused is be
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tried, “thenand there to prosecute or prosecute and give evidence.”
So in regard to bail of the'accused, it is to be bail conditioned
for his appearance at the time and place of trial, and that he ‘will
then surrender and take his trial,

In my judgment the Dominion Legislature, has, as it had full
power to do, by the 43rd Vic. c. 25, enacted a complete method
and system for dealing with and trying in a simple and untechni-
cal manner offences committed in the North West Territories.

This has been followed in the present case, and under it the
prisoner has been regularly charged, tried and sentenced.

No argument for a new trial was founded upon the insufficiency
of the evidence to convict the prisoner, but being a capital case I
have carefully read it, and in my judgment, upon the evidence he
was properly convicted. The appeal should in my _]udgment be
dismissed and the conviction confirmed. -

Dusug, J., delivered an oral judgment, in which he concurred
in the judgments read by the other members of the court,

ANLY v. HOLY TRINITY CHURCH.

Mechanic's Lien Act.—Assignment of consideration by
contractor.—Priority.

Held, 1. A sub-contractor is entitled to assert a mechanic’s lien, even although
the contract between the owner and original contractor provides
that no workman should be entitled to any lien.

2. An assignee of the contract price for the erection of a building, is not
entitled to the money as against the lien of a sub-contractor, unless
the owner has in good faith bound himself to pay the assignee.

By a building contract dated the 25th day of June, 1883, made
between J. G. McDonald of the first part, the defendants the
Church' of England Parish of Holy Trinity, Winnipeg, of the
second part, and J. H. Ashdown and W. W. Macalister, sureties,
of the third part, it was agreed that said McDonald should erect
a church for the said parties of the second part, at the sum of
$50,800, payment thereof to be made fortnightly, as the work
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progryﬁ{ed, to the amount of the value of 90 per cent. df the
work done, and the balance of ten per cent, within thirty days
after the completion of the building,

It was \further agreed that neither the said Party of the first

echanic’s lien on the s:
lands connecteq therewith, Notwithstanding any statute to the
contrary, and the registration of any such lien shoyld be, and

the same wags thereby declareq to be utterly null and void to all
intents and Purposes.

McDonald bein
Promissory notes
tracts, other than
an order for g

aid bnilding, or the

g indebted to ope Ashdown,

given for a running account incurr
the church contract refe
»000 in the words following ;—

on certain

Winnipeg, April 19th, 18585.
F. B. Ross, Esq., .
People’s Warden,
Holy Trinity Church, City.

Please pay to Jas. H, Ashdown, Esq., Two thousand (sz,ooo)
dollars from the Percentages held back on completion of contract
Holy Trinity Church, ; :

Yours trul y,

Jas. G. McDonalq.
This order was delivered to saiq F. ‘
evidence said, it wag Presented to me g
me about the 21st of April, 188, I read
Was to be paid at the completion of the contract, I simply filed
it away, T saiq nothing about when it would be paid.”’

On the 19th of July, 1884, McDonald, n
the work with sufficient

work out of his hands,
McDonald with their ontl
him a sum in their hands

The Plaintiffs, who we
work done for McDonald

ot having prosecuted
diligence, the churchwardens took the

and completed the building, charging
ay ; after which there remained due to
of about g3 000, :

re sub-contractors, filed their lien for
Prior to the work being taken oyt of
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his hands, but subsequent to the date of the order given by
McDonald to Ashdown, and obtained a decree for payment out
of any monies remaining in the hands of the church coming to
McDonald on his contract.

On claims being proved in the master’s office, the master
allowed the claim of Ashdown for the $2,000 mentioned in the
order as a first charge on the monies in the hands of the church,
holding that the order constituted an equitable assignment of
$2,000, part of the monies coming to McDonald, and took
priority over the liens.

From this report the plaintiff appealed.

F. S. Nugent, for the plaintiff, the appellant.

W. R. Mulock, for defcnldant.

J. B. McArthur, Q. C., for lien holders other than the
plaintiff.

Hon. S. C. Biggs, Q. C., and J. H. Brown for the respondent
Ashdown.

/

[z2th May, 1885.]
Dusug, J.—The order of McDonald to Ashdown was, no

‘Houbt, a good equitable assignment, of what McDonald could

then assign. The church had the right tg accept the order, or
to refuse to accept it. If they had accepted. it unconditionally,
they could be forced to pay it, whether they had any money in
their hands at the completion of the building, or not. And in
case of no money remaining in their hands, they would no less
be bound to pay such order, and would be left to their remedy
against the sureties. It is true that when the order was made
and presented, there were then moneys earned by McDonald in
the hands of the church, kept by them to insure the completion
of the building, But it was kept for the very purpose of having
the building completed,, in case they should take it from the
hands of McDonald.

However, the church did not accept the order. The evidence
shows that it was only filedaway. This might amount to a con-
ditional  acceptance, and the ‘implied condition would be, that
the order would be paid, provided there would be funds enough
to complete the-building, after satisfying all just claims against
the same.

If the church had paid the order at the time, or if they had
accepted it unconditionally, it might be considered as payment
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made in good fajth, under the 18th g,
Lien Act, Con, Stat. Man. ¢, 53

The question here is whetl
hor accepted unconditior

ction of the Mechanic’s

her the order given, but not paid,

nally, can have priority over liens of
mechanics under the Mechanic’s Lien Act, Ashdown, who

holds the order, secks to invoke the T9th paragraph of: the con-
tract between the church and M nald, which declares that ne
Person working on, o 'ﬁﬂﬂia‘h%lﬁdﬂdﬂh for, the building,
shall have g right to anpien This covenant, no'doubt binds
the covenantor McDonald, byt can it bind any other person
having absolyte rights under the statute P

We' find in text books: mention of some American cases, in
which jt appears to have beep held, that the right of
the sub-contractor ang others, s subject to the terms of the
original contract between the owner and the contractor, These
are particular cases in the California Courts, But they must be

and we do not know what
that statute s,

In Ontario, 47 Holmested in his work o
Lien Act page 8, says: ‘“To disentitle 5 cont
is clear the agreement must  pe
tractor and the owner.

a contractor and the owlr
0 clear.” Byt oy st
Ontario, and its provi

0 Zhe Mechanis's
ractor to a lien, it
made  between the con-
agreement between
1er, would bind a sub~éontractor, is not
atute is somewhat different from that of

sion is more forcible in favor of the
mechanic. The Ontario statute reads: ¢ Uplegs there is an

CXPress agreement to the cop trary, every mechanic, machinist,
&c., doing work UPon, or furnishing materials to any building,
shall have a lien or charge for the price of such work, machiner 5
&c.””  Our own statute is as follows; « Unless he shall have
agreed to the contrary, every mechanic, machinist, &c., sha]
have a lien,”’ &ec.

So in Ontario, if there is an agreement to the contrary, not-
withstanding that the agreement might be made with the cop-
tractor only, €very mechanic and working man might be bound
by it ; while in the Manitoba statute, he not bound by sye},
agreement, unless he, the mechanic, or workman, has himse]f
agreed to it. ! :

provisions of Paragraph 19 of |

the contract binding op mechanijcg
and workmen,they should hay,

€ seen that no mechanic or work-
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man was employed on the building unless he consented to

agree to such provision.

I suppose that Ashdown was acting in good faith he may
have thought that t]?f 19th paragraph of the contract was abso-
lute, and would binding on all persons working on the
building ; but he had the means of knowing how matters stood
by looking at the statute ; while the plaintiff Anley, relying on
his right under the statute, had no means of knowing that
McDonald had given such an order. So, on the question of
good faith and merits, the plaintiff is on the right side.

It was agreed that the order should be protected as payment
made in good faith under section 18 of the Mechanic’s Lien
Act. But section 18 aﬁorgs protection only to payment made
in good faith. And an order not accepted, or at least not
accepted unconditionally, cannot amount to payment. It was
also contended that the right of Ashdown to the money depended
on a condition which happened. It is clear that there was no
expressed condition ; the implied one was that the order would
be paid, providedthere remained in the hands of the church
sufficient funds #6 complete the building; and to complete the
building, meafis to satisfy all just claims upon the same. The
fact that the/plaintif’s lien has not been satisfied, shows that the
condition gid not happen. :

Besides that, the protection afforded by section 18 appears to
be in favor of the owner. The owner here, not having paid the
money nor become absolutely liable for it, does not require such
protection, and it is not invoked in his favor. Can a third party
for whom such protection was not created, who was not con-
templated by the statute, who has only an order not amounting
to payment, invoke in his favor the protection of bona fide pay-
ment under the said section 18? I do not think so.

If a contractor, by giving orders sugh as the one in question
here, could anticipate the payments-which might become due
under his contract, he would have the means of entirely defeat-
ing the liens of every mechanic or laborer working on the build-
ing. But the statute is made for the very purpose of protecting

the mechanics, and others working upon the building, and the
contractor cannot be permitted to so elude or defeat the statute
to the prejﬁdice of the mechanics and laborers, without their
caSenting or agreeing to it.

I think the appeal should be allowed with costs.
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FREEBORN v. THE SINGER SEWING MAC

HINE co.
\y (In APPEAL,)
0- Corporation, —Libel—Malice,
he The manager of one branch of the defendant company wrote certajy letters
d to another branch, Which might haye constituted a libel on the plaintiff, There
on Wasno evidence that the Corporation, or the directors, or the Managing Loarq
at authorized, or haq any knowledge of the letters being written,

of 21eld, That the defendants were not liable,

! Quare—Can o corporation be guilty of malice,

fit N F. Hagel for plaintiff,

en 4. C. Killam, Q. C, for defendants,

de (282 My, 7885.]
ot Tavrog, J., delivered the judgment of the Court, (e)

a5 The defendants are a foreign Corporation, doing business iy
ed Canada. The chief office of the company in Canada is in the city
10 of Toronto, with 3 manager and assistapt Mmanager. There js 5
1d branch in the city of Winnipeg, which

ch W weeks employeqd iy
he he Toronto branch, which is, as I understand
he 1t, distinct from the chief office in that city.. After leaving the
he Toronto branch he came to Winnipeg jn search of employment,

and very soon after hig arrival he was engaged as city collector
to . by Mr. Gage, the manager of the defendants’ Winnipeg branch,
he This was about the end of April, 1883. On the 9th of June
ch following, the assistant manager in Toronto wrote 5 letter to My,
ty Gage with reference to the plaintiff, and op the 19th of the same
e month, Mr, Marshall, the Toronto Mmanager, wrote another letter
ng to Mr, Gage, which also had reference to the plaintiff, hose
ye letters, he alleges, were g3 libel upon him, and-on that account
he brings the Present action against the company.,

on His counsel admits that written, as they were, from one' serv-
ue ant of the company to another, respecting a subordinate servant,

al- they are primq JSacte privileged communications, byt he claims

d- that the language used was such as to furnish evidence of €xpress

ng malice, or putting it more correctly, that such €Xxcess was not

he privileged.

;i In the recent work of Mr,

Odlger on Libel, it is siateq at page
a corporation will be liable to an

action for 4 libel

368, that ¢

(a.) Present—Dubuyc, Taylor, Smith, IJ.
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published by its servants or agents, whenever such publication
comes within the scope of the general duties of such servants or
agents, or whenever the corporation has expressly authorized or
directed such publication.””  But in Roscoe's Nisi Prius Evi-
dence (15 Ed.) p. 810, it is said, the question is hardly
yet finally settled.

Mr. Odger also says, (p. 368) ‘“ whether a corporation can be
guilty of express malice, so as to destroy a prima facie privilege
arising from the occasion of publication, has not yet Dbeen
decided : but seméble it can.”

The authority cited in support of this is Whitfield v. The South
FEastern 1\’(1}'/75111)' Co., E. B. & E. 115. But that case scarcely
supports so -wide a statement of the law. It came before the
court upon demurrer. The declaration averred that the plaint-
iffs carried on business as bankers, under the firm of The Lewes
Old Bank, and the defendants were proprietors of, and managed
by their servants and agents, a system of electric telegraph upon,
along, and over, their line of railway, and the defendants, while
the plaintiffs were such bankers, wrongfully, falsely and malicious-
ly, by means of said telegraph, transmitted and sent and pub-
lished, from a certain station to another station, and there
falsely and maliciously caused to be written, printed, copied,
circulated, and published, the false, malicious and defamatory
words and message following : ¢ The Lewes Bank,’’ thereby mean-
ing the said Lewes Old Bank, ¢ has stopped payment.” Then
followed three similar counts for transmitting to different stations
telegraphic messages of a similar purport. The fifth count
averred, that the defendants, while the plaintiffs were such
bankers, &c., by their servants and agents in that behalf, falsely
and maliciously wrote and published, and caused to be written
and published, of and concerning the plaintiffs &c., the false,
maligious and defamatory words, “ The Lewes Old Bank has
stopped.”’ In giving judgment on the demurrer, Lord Campbell,
C. J., after remarking that the demurrer could only be supported
on the ground that the action would not he without proof of
express malice, said, ““ But if we yield to the authorities which
say that in an action for defamation, malice must be alleged,
this allegation may be proved by showing that the publication
took place by order of the defendants.””  And his Lordship
referred to Zhe Eastern Counties Railway Co v. Broom, 6 Exch.
314, in which it was held, that an action of trespass might be
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an assault com-

maintained against a ¢

Orporation aggregate, for
mitted by thejr servan

tauthorized to do the act,

In Reg. v. 77, Great Nort), of England Railway Cp., 9 Q.B.
315, which was the case of an indictment against g corporation
for cutting through anq obstructing a highway, 1
C. I., after citing a case jn which it had been hel

ration might pe sued in trespass, proceeded,
sought to fix them with

sord Dcnnmn,
d that a corpo-

‘“ But nobody has
acts of immomlity. These plainly
derive their character from the corrupted mind of tje person

committing ¢ and are violations of the social duties that
belong to men and subjects, A corporation, which

no such duties, cannot be guilty in these cases ;
guilty as a body Corporate, commanding
nuisance of the community at large.”’

In Z7e 1’/:1'/(11/('{15/11&, Wilnington & pg
Quigley, 21 How. 202, the libel for the pt
company was held answerable, and
ed in a report ¢o the sharcholdcrs, was subsequently published
by order of the board of directors, And 50 in Holliday v. 73,
Ontario Faripers Mutual Insurance Company, 33U. C. Q. B.

<558; 38 U. C. Q B. 76; 1 Ont. App. R. 483, in which the
Court of Appeal, reversing the judgment of the Court of Queen’s
Bench heldq the defendantg liable for the publication of a libel,
the advertisement which was helq libellous, yag prepared ¢
hamed by resolution of the board

assuch has
" but they may be
acts to be done to the

ltimore Raitway Cy. v,
iblication of which the
which wasoriginally contaip.

and published, by a committee
of directors for that purpose.

We were referred to the case of Zench v. 77, Great Western
Rai/wdy Co., 32 U. C. Q. B, 452, in which the defénd

held liable for 5 libel on' the plaintiff, published by
manager,

ants were
their general

The Court there held that haq copies of the
plained of been distributed only among the employées, or pat
up in the private offices of the company, where they alone had
right to be, it would have been privileged, byt that the putting

of it up in offices and stations open to the public, was not justi-
fied, and wag evidence

document com.

of malice,

In Stevens v, e Midland Coung
where the plaintif had obtained
the company, and one Lander,
for malicious Prosecution,

es Railway Co., 10 Exch, 352,
a verdict against the defenda,ts
one of their Servants, in an action
the Court made absolute a ryle to enter
1Y, on the ground tht there was ng
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evidence against the corporation. The Court did not think it
necessary to give any opinion on the question whether this form
of action would lie against a Corporation, but Alderson, B.
expressed the opinion that it would not. Hislanguage was, ‘It
seems to me thatan action of this description does not lie against
a corporation aggregate ; for in order to support the action, it
must be shown that the defendant was actuated by a motive in
his mind, and a corporation has no mind."

But in Edwards v. The Midland Razl'way Co., L. R 6 Q. B.
Div. 287, the Court declined to adopt or follow this judgment of
the learned Baron. And in Abrath’ v. The North Eastern
Railway Co., L. R. 11 Q. B. Div. 440, when, in the Court of
,Appeal, the Solicitor General proposed to argue that a corpora-
could not be guilty of mahce, Fry, L. J., cited (see note on
page 446), the case of Edwardsv. The Midland Railway Co., as
an authority to the contrary, but it became unnecessary to
decide the point.

In neither of these cases was reference made to the case of
Henderson v. The Midland Railway Co, 20 W. R. 23. That was
an action brought against the company for malicious prosecution,
in which the plaintiff was non-suited at the trial, the judge hold-
ing that want of reasonable and probable cause had not been
shown. In Term the non-suit was set aside. No objection was
taken at the trial that the corporation could not be liable for
malice. Cleasby, B., said, ‘“As to the question whether an
action will lie against a body corporate for malicious prosecution
it is unnecessary for me to say anything.”” Bramwell, B., was
of opinion that this form of action would not lie against a
corporation. He said “I cannot understand how malice can
exist in a body corperate ; a corporation aggregate must neces-
sarily be destitute of malice. * * * The defendants are not
capable of acting maliciously.”” Chief Baron Kelly said ¢ If
the question were brought before us in a proper form, I might
or might not agree withmy brother Bramwell.’’

In this case, there is no evidence that the defendants, a corpo-
rationy. or the directors or managing board of the corporation,
authorized, or had any knowledge of, the letters in question
being written. And in the present state of the law, it would
in my judgment, be unsafe to hold, in the absence of any such
evidence, that the defendants can be made liable for express
malice, so the rule should -be made absolute to enter a nonsuit,
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FEDERAL, BANK OF CANADA v, THE CANADIAN BANK
OF COMMERCE

(In APPEAL.)
Interpleader. —Money paid 1 sherigf,

by purchaser Srom trustee,
upon f. fa. against trustee, —Rights of cestys qui trust.
by a trustee, the purchaser paid o portion of the price
/. fa. against the trustee. There ,
heriff was other than in his o
idence that he refused to give

Upon a sale of lands
to a sheriff who held o
the payment (o the s| flicial capacity.  On the con.
a certificate to the purchaser,
the money wag paid to him,

execution creditor.,

Ler Wallbridge, c, J—The money could not properly be the subject of an *
interpleader issue,

H N, Howell, Q. C., for plaintiffs,
W. H. Cutyer for defendants,

[2na June, 7885.]
Case appear to be,
k 4, lot 9, from the

agreement therefor,
Neither the agreement nor the copy
was produced in Term, though the original was Produced from
the Registry Office, at the trial,

On the 3rd of March 1883,
deed to Thomas Renwick, the date of registrati
March, the year uncertain, This deed
land to Thomas Renwick in
habendum, it is declared, that R,

ject to the limitations ang -
Crown, and

Ompany, and entereq ¢ an

Adamson conveyed this Jang by

on is the 22nd of
PUrports to convey the
fee simple, At the close of the
enwick shall hold the land syp.

the words « except as
It may, I think, be fairly gathered from this deed, th
was to Pay a balance to the Hudson’s Bay Company.
A deed was Produced from Renwick to Adamson, dateq the
26th of July 1883, and registered the 16th of August, 1883, for
YOL.II, M, 1,3,

LY/

aforesaid,’’
at Renwick

as no evidence that
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the same land ; also a deed from Adamson to the trustees of
Knox Church, dated the 4th of August, 1883.

Mr. Mackenzie, called as a witness, says, the reason for con-
veying to Adamson, was, that he contracted originally with the
Hudson's Bay Company, and they would not recognize any one
else. I am not convinced by this reason, if they would not
recognize any one else, I suppose they could -be made to
do it.

This land was reconveyed to Adamson, that he might get a
deed from the Hudson’s Bay Company, and then convey to the
trustees of Knox Church. Adamson paid nothing, and the con-

_sideration named in the deed is nominal, namely, 1.

This was done in order that the title from Renwick, the bank
agent, might be perfected in the trustees of Knox Church.

Adamson conveyed to the trustees of Knox Church on the 4th ’

of August, 1883 ; on that same day, and presumably before the
execution of the deed, (though not proved) the Canadian Bank
of Commerce placed their executions against goods and lands
in the sheriff’s hands, at 11.30, a. m.

The case has been argued upon the assumption that the execu-
tions were in the sheriff’s hands before the execution of the
deed. o
The date of Adamson’s deed from the Hudson’s Bay Company
is not proved, nor that he ever had a deed. What kind of title
had Adamson then on the 4th of August, 1883.

I think he had the equitable fee simple. But of this he was
seized in fee as trustee only.

If the trustees of Knox Church have not got a title, then the
money is yet theirs. The'plaintiff’s only claim to it, isupon the
supposition that they, the trustees, havea title, and as. against the

plaintiffs, who seek .to recover the consideration money, I can,

assume that Adamson had a title when he conveyed to the trus-
tees of Khox Church. I think the plaintiffs are bound to admit
that, as it is part of their case.

It is proved that on the 4th of August, 1883, at 11.30 a. m.‘,
the sheriff of the Eastern Judicial District, (in whose district the
lands lie;)_received executions against goods and lands against
Adamson. ™\
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On the 14th of September, 1883, Messrs, Bain,
Mulock, acting for Knox Church, paid the sheriff #3,648.15 on
the /. fa. against lands pot on tht £, fz. goods, The sheriff then
8ave a certificate that the lanq was free from execution, Ang
\ immediately afterwards the sheriff received notice from(plaintiy’
soIicitors, Messrs, Archibald, Howell, Campbell & Ho gh, that
this money was claimeq by them for Plaintiffs as the
- of Renwick, The deputy sheriff says that he haq taker
action to realize under the execution against lands,
in a position to do so,

Early in March, 1883, Renwigk was manager of the Federal
Bank, (the Plaintiffs) anq Adamson opeq them on the fig of
that month OVer $10,000, and he 8ave this deed to Renwick to
secure the Bank (plaintiﬂ”s). Renwick says he re-conveyed it to
Adamson to facilitate. the transfer from the - Hudson'’s Bay
Company S0 that a title ¢

rough Adamson ¢, the
trustees, and this money which the trustees

259
Blanchard &

oney
1 no
and was. not

Were to pay, was to go *
to the Federa) Bank,

It was upon thjs express understanding that the plaintify were
to get this n

oney, that Renwick conveyed the lands to Adamson,
Renwick helq this land

10 apparently for the plaintiffs, the
Federal Ban.

It may, however, be imma
hot.  Adamson ither had
Bay Company, ¢ had
one, and«whateyer right

son’s Bay Company's off
whatever,

iin Adamson, the

While the legal or equitable es fAte was thyg
defendants Placed an éxecution jgainst lands' in he sheriff’s
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hands the effect of this was in the words of the statute, ¢ and
under it, the land shall be bound.”

The execution creditor ctuld do nothing, until the expiration
of a year from the receipt of the writ by the sheriff. -The same
section of the Act provides for the registration of the judgment,
and declares that the registration of such judgment shall create
a lien or charge upon all the estate and interest of the defendant.
Adamson had no estate except as trustee, and had no beneficial

4 interest whatever in the.land. He could have declared the trusts
himself at any time. Even a bankrupt may declare them after
his bankruptcy, Bates v. Graves 2 V?s. 88.

A purchase from a trustee for value witljout notice is protected,
so the trustees of Knox Chyrch acquired 8he title freed from any
trusts.
In my opinion the estate thus vested in Adimson was not
liable to seizure. Hamilton Provident Society v. Gslbert,
6 Ont. R, 439 ; Blackburn'v. Gummeson 8 Gr. 331.

‘But the solicitor for the trustees of Knox Church has paid off
the execution against lands, and this appears to me to have been
a voluntaty payment ; and this is the money the plaintiffs are try-
ing to recover back. One effect of paying this money into the
sheriff’s hands was to prevent the defer\‘gnts in this issue from
enforcing their execution against Adamson’s other property, if
he had any, and this gives them a just cause to complain and
to resist the plaintiff’s efforts to recover it.

There is no evidence of negotiation with the plaintiffs or
notice to them, or reservation of the payees right, as in Doe Dem
Morgan v. Boyer, 9 U. C. Q. B. 318, there isnothing to show
the moner/WaS not voluntarily paid.  Besides tHis is notan action

b

to recovey/ back money paid by the person who paid it. It is an
action to recover money paid into the hands of the sheriff by a
purchaser of land to satisfy an execution which he believed
(though erroneously as I hold,) formed a charge upon it, and
this action is brought by another, the Federal Bank, who claim
the land‘was theirs or held for them by Renwick, and by him
conveyed upon trust to Adamson. This action really is to try
the title to the land, and the plaintiffs only right to demand
this money arises from’ the title they thus assert. Lindenv.
Hooper, 1 Cowp.414; Gingell v. Purkins, 4 Exch. 725.
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But this is pot an acti
an interpleader isse,
Pleader issye p The sar

on for money had ang received, It ig
Can we try a title to land under an inter-
me reasons which determine that 5 title

in an action for money had and received,
are equally cogent to Prevent that tjtle being tried in an inter-

Pleader issye, The judge’s order directing this issye was made

under Con. Stat. Man, c. 37, s, 53, and upon reference to that
Act, it is there enacted ““that in cage any claim is made to the

against whom gych att

ings or execution
issued the court or judge may order, &c."

The money here claimed js not the proceeds of any lands or
tenements taken anq sold &c.  This lang Was not in fact ejther
taken or sold,

The Interpleader A
and sold and jg
Man. respecting s
seized and solq’
legal, for it must
money, that the tr

I think this 4
pleader Act,

ct applies only to lands or tenements t,
ot as wide as section 58 of c. 37,
eizures which permits equitable inter,
The interests bound in this case,
be Presumed, to entitle thege plaintiffs to the :
ustees of Knox Church have got a title, :

case not provided for by the sherif’

aken
Con. Stat,
ests to be
I think are

s Inter-

If the action were framed in contract
would not try the tile to lands.

Neither the sherif nor these

» the court in that form

been done, he neve, , or for these plain-
tiffs’ use, and the trustees might in, any ordinary case apqd before
they had entered into any ehgagement with the execution plain-
tiffs, have recalled the mone , if it had been paid into hig hands
asan agent, and not ag sheriff.  Bayon v, Hushand, 4 B. & Ad.
611 ; Brind v. Hampshire, 1 M. & W, 365.  So that in no
event can I see that the plainti

Rule discharged, Verdict

KiLLam, J.—1 agree that the rule gh
that the verdict fo

beunderstood that

ould be discharged ang
r the defendants should stand, I desire that it

I have come to thisconclusion altogether with-
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out refereribe gto the question of the plaintiffs’ interest in the
lands referred to in the evidence. I have not fully considered
the points involved in that question, and I do not desire to
express any opinion upon it.

The issue is whether ¢ the moneys in the hands of the sheriff
of the Eastern Judicial District, being part of the proceeds of the
sale of Lots Nos, g, 225 and 226 in Block 4 Hudson’s Bay Co’s

Reserve, all or some part thereof are the property of plain-

tiffs as against the defendants."’

In- considering the question here raised, it is advisable to
collect all the evidence relating to the payment of the money to
the sheriff. There is so little that I will state it in full.

The first, that of Robertsdn, is as follows :—

Q. You are deputy sheriff? 4. Yes.

Q. You produce executions against Robert Adamson ?

A. The Canadian Bank of Commerce, /. fa. goods and lands,
dated the 4th day of August, 1883, received same day at
11.30 a. M.

Q. Did you ever receive any moneys on any executions, or
this, against Mr. Adamson, and if so, from whom ?

4. We received from Bain Blanchard & Mulock, $3,648.15

- on the 14th of September, 1883.

Q. Why was that paid to you?

4. 1 was informed at the time it was paid as owing on some
land in the city, being Mr. Adamson’s land.

Q. It - yas received as against lands, not against goods ?

4. We had no goods received, it was understood at the time
that it was some land that got into his name in some way.

Q. And .upon receiving that you gave a certificate that that
money was free from execution ?

A. Yes:

Q. You refused to give that certificate until that money was
received ?
A. Yes.
Q. Did you, or not refuse to glve that cerpﬁcate until that
money was paid ?

of
reg
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the
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4. Yes, and immediately after we were notified by you or

your firm that My, Renwick claimed that money in our hands
as trustee or agent or something,

Cross €xamined,

\
Q. Had yoy takeL any action to reaize under lands?
4. No.

Q. Were you in a position to take action to realize under
lands

4. No.

Mr. Renwick, after reference is made to the proceeds of the
sale of the lands is asked :

“Did you know why it
cause there had 1
had been made, '’

Mr. McKenzie, after stating that he haq purch,
lands from Adamson, and had reconveyed them
that they had been purchaseq by the trustees of Kn

with other lands of Adamson’s the lands claimed by
is asked :

was not paid p

and replies, ¢ Be.
€en some executions got in

before the transfer

ased certain
to him, and
0x Church,
the plaintffs,

“Do you know
land? ang replies,

““The completion of the sale lasted for a long time by reason
of the Knox Church obtaining a loan from the Building Society,
Tepresented by Mr. F. B, Robertson, and finally the money was
obtained, I believe,

and the title wag Passed by Mr. Robertson 1
then Proceedings were, I believe, taken against Mr,
the money to Mr. Adamson

by the Bank of Commerce

asto how the different rights to the property should be decided
and finally the moneys were paid into coyrt, "’

Q. What moneys ? §
4. The whole of the moneys,

Q. Where is your share now ?

4. 1 got mine,

Q. Then the money th,
appertain

4. “To the other lot.
Q. Mr. Adamson’s.Jot

what became of the purchase money of that

Adamson ¢
» hamely the Proceeds, were taken
; there was 8ood deal of

at is in court now; to what lpt does j¢
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A. Yes.
Q. You got your land originally from Mr. Adamson ?

A. Yes.

On cross-examination, Mr. McKenzie admits that personally
he knows nothing of the payment to, the sheriff, but that he
believes that Mr. Blanchard, acting for Knox Church paid the
money which was paid to the sheriff.

This is all the evidence that is given, that can bear in any
way upon the circumstances of the payment to the sheriff.

What is there shown amounts to no more than this, that the
solicitors for the trustees of Knox Church chose to pay to the
sheriff upon an execution ag'unst Adamson, a portion of the pro-
ceeds of the sale to that church of certain lands, and that the
sheriff or his deputy, until such payment was made, refused to
give a certificate that there were in the sheriff’s hands no execu-
tions against Adamson’s lands. It is uncertain whether Mr.
McKenzie refers to this payment to the sheriff when he speaks of
a payment into court, but even if he does it is clear that he
speaks without any real knowledge of the circumstances, and his
evidence adds to our information only the fact that there was a
contention as to how the different rights to the property should
be decided. %

There is nothing to show that there was any arrangement with
the defendants, the sheriff, or even with the plaintiffs, that the
purchase money or any portion of it should be paid to the sheriff
as agent or trustee for the plaintiffs, if they were beneficially
entitled to the lands. e o

The plaintiffs, if vendors of and entitled to the lands, could
have no right to the Rur;f‘hase money in the hands of the solicitors
for the purchasers, or in the hands of any one to whom the
solicitors chose to pay it, unless the payment was made to a party
as stakeholder or bailee, agent or trustee, for the plaintiffs ; or,in
other words, it;was in some way appropriated by the payment to
the use of the plaintiffs. oo

Here the appropriation, whethef rlghtly or wrongly, was made
to the use of the defendants, or upon their execution, and, if the
plaintiffs were entitled to the purchase money, their only recourse
is just what it would have been  if the purchasers or their solic-

itors still held the money, a proceedmg to recover the balance of
their unpaid purchase money.
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MINAKER v, BOWER.
(In APPEAL,)

Zrover ang trespass. —Plaintip s YIght to sue

Jor goods in
custodia legys.,

The sheriff havin

g an execution against A, & B,, seized their
and made an iny,

entory, Nothing wa,
but with 5 notification to the (gl
them in Possession, their business
sheriff from time

stock in trade
as left in charge,
anything, the sheriff Joft
and they made Payments to the
& B. executed to the plaintiffs 5
stock. Subsequencly the defendanl‘p]
ds against A. & B., and ata s

Proceeded
to time, Afterwards A,
chatte] mortgage upon thejr
execution in the sheriff’s han
became the purchaser,

2eld,

aced an
ale by the sheriff

—In an action for trespass

and trover,
the mortgage under sej

zure, and th,
or go

that the goods were atthe date of

at the plaintiff coylq not succeed,
Nor could he recover f 0ds sold or money reccived to his yge,

A E. Henderson for plaintiff,
4. C. Killam, Q. C, for defendant,

who was ip the em
31st of July, 1883,
ering a portion of
» and securing pay
es due her at th

ployment of Beaubier &
received from them g chat-
the furnityre and household
ment in one month of g270,

execution at the gyit of the
Beaubier & Ferguson | wag lodged with the
n Judicial District, When the chatte] mort-
» the sheriff haq an execution of ope McLean on

T & Ferguson had from time to time been mak-
and on which there was then unpaid a smalj

He had also another execution

Besides these the County Court
bailiff had in his hands an execution which required_}57.67 to
satisfy it.

\—_—\ - e

i ety s oo
(a)—Present—Dubuc, Taylor, Smith, JI

8age was given
which  Beaubje
ing Payments,
balance amounting to B15.15.

at the suit of Birchell for $110,
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The sheriff, having on the 8th of August received notice of the
plaintiff’s mortgage, at first declined to proceed with the seizure
of the goods under the defendant’sexecution, but on beingindem-
nified by them he finally did so. The goods in - the hotel were
valued at $1,092 and were bought ez dloc by the defendants atfifty
cents on the dollar.  They paid the amounts necessary to satisfy
the prior executions and sheriff’s fees, the balance 300,67 they
retained, and that sum was credited on their execution.

The plaintiff now sues the defendants to recover the amount
of her mortgage, the declaration containing one count in tres-
pass for taking the goods and another in trover. To these are
added the common counts, for goods sold and delivered by the
plaintiff to the defendants, fpr money received by the defend-
ants for the use of the plaintiff, and for interest. The defend-
ants plead to the first and second counts, that the goods and
chattels were not the goods and chattels of the plaintiff, and not
guilty. To the common counts they plead never indebted and

payment.

The action was tried at the Western District Assizes, before
the Chief Justice, with a jury, who found a verdict in favor of
the plaintiff for $288. The defendants now move against the
verdict' to enter a non-suit, or for a new trial on a number of

grounds.
At the trial and also in Term the defendants impeached the
validity of the plaintiff’s mortgage as having been made for the
‘purpose of giving her a preference over the other creditors of
Beaubier & Ferguson, at a time when they were insolvent.
Beaubier, who was examined as a witness for the defendants said
the mortgage was executed for the purpose of giving her “a
preference a head of the rest.” ¢I gave it,’” he said, ‘“to pre-
fer her to the other creditors.” But this evidence, given as it
was with an evident leaning in favor of the defendants, and met
as it was so fully by the evidence of the plaintiff and of her
solicitor, Mr. Peterson, was not believed by the jury. In
answer to questions left with them by the learned judge, they
found that the mortgage was given for a real debt, and given
under pressure’ from Mr. Peterson for the purpose of securing
payment of that debt. Aftera careful perusal of the evidence I
quite agree with the finding of the jury. The bona fides of the
transaction seems proved beyond all doubt.
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But the question remains, can the plaintiff succeed in thijg
. . \ —
form of action ? g
For the plaintiff i¢ is urged that althoy

gh her mortgage was not
due, Yet under it she p

ad the property in the goods, and as j¢
se clause, she had also the right to imme-
di

n custodia legts,
executions,

relies upon Castle v. Ruttan, 4 U, C. C. P 252,
and Hart v, Reynolds, 13U.C C. p. 50I as
Pposition.

authorities for hig
From the evidence
a seizure had been ma
tions before the givin
of the goods made,
one left in charge,
anything and were {}
they did, making payments from time to time
which were credited upon the executiong,
the case differs from 5
V. Ruttan the sheriff
court held that having done
bond, and he could

of the sheriff, and his son, it appears that
de under the McLean and Birchell execy-
g of the chattel mortgage, ar i

although nothing was remove,

ot say that he still helq the goods under
that execution to the prejudite of an execution received subse-
quently and long after the prior one should have been returned.
Hart v, Reynolds, vas a case in which ¢

took an inventory of the'goods and left them in the hands of the
debtor, after which the landlord distrained for rent, and the
court held that ag against the landlorq the goods were in the
Possession of , the tenant and not in the custody of the law,

Mclntyre. v, Stata, 4 U, C. C. P. 248 was also a case in which

the landlords right to distrain .Was upheld. Cragg v, Craig,

7 Ont. Pr, R, 209 Was another case in which the question arose -
with reference to the rights of a landlord:

he sheriff having seized,
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The question of abandonment is one of intention, and there is
no evidence here that the sheriff intended to abandon the
seizure made under the prior executions.

In Hincks v. Sowerby, 4 Ont. App. R. 113, a bailiff, on the
24th February, went with an execution against Ralph Hincks to
the house of one Salkeld, and there wrote ¢“ seized'’ on part of a
sewing machine belonging to Hincks, but did not remove it
owing to the roads being blocked with snow. The rest of the
machine was at another house, and the bailiff went there and
told the parties that he seized it, but did nothing more until the
23rd of June, when he took it into his possession. The court
held that there was noabandonment by the bailiff, and that a
purchaser at thesale by him had acquired a good title as against a
mortgagee under a chattel? 'mortgage made by the debtor on the
18th of June.

Under the common counts the plaintiff cannot recovcr No
money was received by the defendants for the use of the plain-
tiff, nor were any goods sold and delivered by her to them.

Reluctantly I am compelled to come to the conclu-
sion that the- plaintiff cannot maintain this form of action and
that a non-suit must be entered. I have come to the conclusion
most unwillingly because I believe the plaintiff’s claim is an
honest dona fide one, and the defendants have obtained a most
undue advantage over her.

The rulé must be made absolute to enter a non-suit.
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FORTIER v, SHIRLEY.

Vendor ang Purchaser, —Rescission, —
Notice to complete.— Regs,.

Where time js
by the purchase
completion and

Zime of the essence.—
nable notice,

of the essence of the contract ¢
r by Paying a portion of the money on the day named for
consenting to wait fgr production of title,

The st July, 1882, was fixed for completion,
vested in the C P Ry. Co.,,
a contract covering other lands,
The vendor had, at th
money for his lands,
On severa] occ

he condition may be wajyed

At this time the (ifle was
had a right of Purchase under
T persons had a similar interest. .
e time for completion, paid to the Co, the purchase
aving paid, the Co. would net convey
July, 1882, and the 12th January, 1883,
mplete the title, but diq ot press him (o
S not done, On the 12th January, 1883,
d the vendor with a notice, requiring him to complete the
title by the yst of February, otherwise he would declare the sale off,  After
receiving this notjce the vendor useq reasonable diligence to procure the title,
but {nasmuch as six weeks was the shortest time within which o deed could be
Procured from the Railway Co., it was not obtained by the day named,

Held—That the notice was tog short, and the purchaser was not entitled to
recover his deposit, -

asions between (he Ist
the purchaser asked the vendor to cor

Colin H. Campbeli, for plaintiff,
4. C Killam, Q.C., for defendant.

[Octoser, 1883.]
Dusuyc, J.—Action for recovery of money paid on ap agree-
ment to purchase land, on account of failyre o complete title
v:hen requested so to do,

On the 1st of April, 1882, plaintiff agreed to piuchase four
lots, at Brandon, from defendant, He paid op them $#1,000 on

Ist April, 188, #1,011.66 on 15t May, #3860 on Ist June. The

1 made on st July.  On saig date
he went to see defendant to make payment anq 8et a deed ; "yt

The plaintif however
consented o wait,

Payment. Defenday,
and told plaintiff so.
defendant Several times, anq spoke about the title ‘to the
Property, defendant always answering, he expected the title 1,
be completed soon, Plaintiff askeq him for his title, but neyer

uld consider the sale rescinded unless the
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title was produced within a certain time. On 12th January,
1883, plaintiff served defendant with a notice to complete title
by 1st February next, or he would declare sale rescinded. On
15t February plaintiff went with money to defendant to pay him,
a deed to be executed, and a letter declaring sale off unless deed
executed, Detendant was not at home. Plaintiff left letter
at his place. Next day they met in the street, when defendant
said he was expecting to complete title very soon.

The land had been owned by the C. P. Railway Co, and had

‘passed through several hands before being transferred to defend-
ant. Defendant had fully paid, in June, 1882, for the lots
purchased by him ; but he could not get his title, because there
was a certain sum due on gnother lot, in same section, which had
not been fully paid for.  And during the summer defendant did
not know which lot was so unpaid, and what amount was due,
It appears, he never inquired about it, until January, 1883, after

“he had received the notice of the 1zth January. He found out,
paid 151 and some cents, and then application was made to the
C. P. Railway Co. for title for his property, which came only
after action commenced. ;

The agreement has a provision that time is of the essence of
the agreement, and unless the payments are punctually ma(}e,
vendor may re-sell. And'the time so fixed was to expire on Ist
July, 1882. But on said date plaintiff waived his right under
agreement, by paying part of the last instalment and agreeing to
wait an indefinite time.” And until the 12th January follow-
ing, he asked defendant several times ﬁo complete his title, but
it does not appear shat he either pressed or urged him to have it
completed. He never, during said period, told him that he
would declare sale rescinded. T

‘When he asked defendant to have his title com‘ﬁéed, he
seemed to have been satisfied with the answer of the defendant,
that he expected to complete it in a short time. This conduct
of the plaintiff amounted to a continued waiver. Cutts v. Zhodey,
13 Sim. 206 ; Nokes v. Lord Kilmorey, 1 De G. & Sm. 444.

Where time is of the essence of the contract, the purchaser
should not be content with merely asking the vendor to take the
necessary steps towards completing the purchase, but should
diligently press him to do so. -Dart on Vendors and Purchasers,

sth Ed. 421, and authorities cited. ‘
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The condition in agreement as to time having been so waived,
the plaintiff coylq still
notice.

whether the
ave a reason-

n the circum-
eeks’ notice was held insufficient :,
39- So in McMurray v. Spicer,

dant on the 15 January g

reasonable time depends o
Stances in each case, A SIX Wi

Pege v, Wisden, 16 Beay. 2
L. R. 3, Eq. 527, a two months’ notice wag held too short,

In this case it was established that siy weeks was the shortest |
time within which a deed as the ope required by defendant ‘
could be Procured, as the title haq to come from tie C. p, Ry.

Co., and the. deed had to pe sent to Montreal, 2.Q., to be
€xecuted there. Ang { e time given by plaintiff was only
nineteen days. It appears in the evidence that the defendant,
after such notice, used reasonable diligence, Ffe had to find
out what amount was due on a certain lot in same section not
fully paid for, and paid saiq amount, grsi, in January, Then
he had to wajt that' the deed should be sent to Montreal and
returnéi. I must hold that the time given in notice: was too
short,"as the deed could not possibly be procured within said

time, .
The plaintiff trieq to establish that defendant admitted, before

the notice was given, that he had no title, But what was said,

and what wag meant, was not that the title was defective, or -

could not be perfected, but that the deed which was expected,

had not been executed, and there was g regular or insuperable

obstacle in the way.| Thg defendant was entitled to it, as he

had paid, in proper time, z?l?rponey due on the land in question, .
But the C. P, Railway Company were refusingto give a deed, ’
until some other lot, in same section, was fully paid for. The

Plaintiff could haye himself obtained a complete title on paying
the amount due to the C. P, Railway Co., ang could deduct said
amount from the balance due to the defenTant, The defendant

did afterwards complete his title, and notify the plaintiff of it,

in what T mygt hold to be 3 reasonable time after the notice. *
On the above grounds,

and for the above considerations, I
I think that the sale could not be rescinded, 3
*

Verdict should 8o for defendant,
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BIGGS'V. WOOD.
(IN AppEAL) |

Promissory nole.—Pre:mtmmI.—-Emia‘-se} against maker for
money paid to his ufxe.

Held. 1. Evidence is admissible to prove that words now appearing over an, :
indorsement were placed there after delivery and that the true indorse- *

ment was not, therefore, restrictive, | :

2, A note payable at a particular plac% must be presented there for
payment.  As against an indorser, it must o be presented upon the due
date. As against the maker, any subsequent presentment will suffice if
he have not by the delay been damnified.

3. I a note be at the place for payment upon the due date, no further
presentment is necessary. ‘

4. An indorser suing the maker, upon t*le note, need not prove pre-
sentment and notice to himself, but if he su¢ for money paid to the use
of the maker he must show that he was Iegally liable, or an express
request, to pay. \

5. Evidence not objected to at the trial cannot be objected toin Term.

6. The plaintiff- ind of a note—ny y even at the trial strike

out the nameg of prior indorsers. <
4. C. Killam, Q.C., for plaintiff.
H. M. Howell, Q.C,, for defendant. |
[+8th May, 1885.]

TAvLOR, J., delivered the judgmentof the Court: (a)—The
plaintiff, as indorsee of a promissory note, sues the defendant as
the maker.

The declaration contains a count: That the defendant, on the
27th day of March, 1883, by his promissory note, now overdue,
promised to pay to the order of M. B. Wood, at the Imperial
Bank of Canada, Winnipeg, $2,000, two months after date, and
the said M. B. Wood indorsed the said note to the plaintiff, and
the-said note was duly presented for payment at the Imperial

Bank of Canada, Winnipeg, aforesaid, and was dishonoured,””

whereof the defendant had notice, but the defendant did not pdy
the same. ' To this count are added the common eounts. {The
pleas are—First, non fecit. Second, that M. B. Wood di 1 not

3
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Fifth, that the d

And sixth
before action satisfied and

payment,

s ‘“pay to the
through whom the

title, and evidence sh
Also, that the plain
for payment.
reserved to move in Term.

Intiff obtained 5 rule, calling upon the

tiff had not proved
The motion for a nonsuit

defendant to show cause why the nongyit should not be set aside,

and a verdict entereq for the plaintiff, or why a new tria] should

not be had, on the grounds,—That there was sufficient evidence

of presentment to bind the defendant, angd upon the evidence
* the defendant was liable ¢, intiff on the note ; that there
was sufficient evidence under the common counts to justify a
verdict for plaintiff 5 thay

t the evidence gh wed that the plaintiff
Incurred a liability for lehs

request, and wag

in liquidation thereof, and that the
defendant was. liable to him therefor ;

5 and that evidence Wwas
improperly admitted at the trial

: hamely, evidence of 5 con-,
\)versation between the defendant ang M. B. Wood

—"to the note being made or indo;
the plaintiff,

The note produced and

Proyed at the trial ig signed by the
defendant, and bears the indorsements of ¢ M. B. Wood " and
“S. C. Biggs.” Above the signature of M, B, Wood there appears,
i coloured ink, printed or apparently impressed with a stamp,
the words, ¢ Pay to the order of the Imperia] Bank of Canagda, "

VOL'IL , L, R, .
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The evidence of M. B. Wood proves that when he indorsed
the note that printed matter was not on it. The plaintiff also
proves that these words were not on the note when it was
indorsed, by him. He says that when he received it from the
defendant it had on the back of it the signature of M. B. Wood,
and nothing else. He further says that he discounted the note
with the Imperial Bank, and at that time these words were not
on it, but they were so when he received it back from ‘tle bank.

This evidence was objected to on the.ground that the plaintiff
was seeking by parol evidence to vary the’ terms of a written

document.” In my opinion the evidence was properly received.
The plaintiff offered it, not to vary the terms of a written
contract, but for the purpose of showing that after the’contract
with him was complete by the indorsement of the note in blank
by M. B. Wood, some third party jhad attempted to vary it by
turning the indorsementsin blank into a restrictive one. The
plaintiff discounted the note with the Imperial Bank. On
maturity he paid it, and if the other grounds taken by the
defendant, and still to be considered, fail, and the plaintiff is
entitled to recover on the note, he has, I think, a right to treat
the note as in the state in which it came to his hands—a note
indorsed in blank by M. B. Wood, the original payee, and to
declare upon the note as indorsed to him by M. B. Wood.
Where there are a number of successive indorsers, a subsequent
one suing the earlier indorsers, or the maker, and who isyunable
to prove the intermediate indorsements, may strike them out if
he pleases ; and this may be done even at’the trial, and after thé
plaintiff’s case is closed.

The first and second pleas are disproved by the evidence ot
M. B. Wood. :

The fourth and fifth pleas are also disproved. It appears that
the note bearing the indorsement of M. B. Wood was handed
by the maker to the plaintiff, who discounted it with the Imperial
Bank, and the defendant received the proceeds of the discount.

No evidence was offered in support of the sixth plea. .

It only remains to consider the questions raised under the
third plea, which alleges that the note was not duly presented
for payment.

There seems no doubt that it is necessary, even in an action
against the maker of a promissory note, to aver presentment,
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at a palzticular p1ace, presentment at that place
must be proved, In Spindler v. Grellett, 1t Exch. 384, where
the question arose upon deinurrer, Pollock,
is a case in whi is m

demand ; oyr y
And Alderson, B., added
ment or demand, th

V. Clarke, . B. case upon a demurrer, The
note was payable at 5 particular Place, but the declaration
contained ' no avernent of Presentment, Maule, Je, said, at oh
Page 758, It is. clear that the presentment.of the note gt No. '

11,°0ld Slip, is by the note made a condition precedent to the ’
{defendant’s liability to Pay, and equally clear that it must be

performed before he can be charged, unless the defendant has
himself discharged the condition or dispensed with s perform-

ance.” And at page judge said further, ¢ The ~
declaration is defective,

0 2 cause of action by
reason of the note not hayi

exigency, and no suffigi
omission,’’

ent legal excuse

€r the note must be Presented stric
-according to its exigency, that is, at th

the very day upon which it falls dye, ' But as against the maker
it would seem to be sufficient if pre:

sentment be made before

action brought, unless, indeed, he can show that he ka\s\suﬂ'ered
loss or damage by the.delay.

In Rhodes v. Ge
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by any delay in such I}Nesentment, short of the period fixed by
the Statute of Limitatiphs.” And again at page 255, ** Bills
and notes payable At  time certain must be xp.rssented on the
very day they fall( due, and delay in presenting; even for one
day after maturity, wo discharge all the parties primarily
liable.” P :

‘In an American “work of recognized authority, Danicls on
Negotiable Instruments, the law is thus stated, i section 597,
‘“ Even when a noteis payable at a certain place, as respects the
maker, it makes no' difference that the preséntment was not
punctually made on that very day, unless the maker should suffer
loss or damage by the delay.”’

In the present case presentment is properly averred in the
declaration, but it is alleged that none has been proved. The

. evidence given on the subject is that of the plaintiff. He says

he discounted the note with the Imperial Bank, and that, ¢ when
the note became due it was still in the Imperial Bank ; the
defendant did not pay it, and it was protested and subsequently
charged up to my account in the Imperial Bank. In other
words, I paid it and took it out of the bank after it was due."
This evidence is now objected to, as it refers to a fact, its being
still in the bank when it became due, which is not shown to be
within the witness’s own knowledge, and is one which he can
state only from hearsay ; but no objection was taken to this
evidence at the trial; and under the authority of Watson v.
Whalen, 1 Man. L. R. 300, and cases there cited, it cannot now
be objected to. e

That the note being, when it became due, at the place where
payable, is sufficient presentment ‘has been frequently decided.
It was so lield in Saunderson v. Judge, 2 H. Bl 509, and in
Bailey v. Porter, 14 M. & W. 44, counsel for the defendant
arguing that presentment to the acceptor should have been
shown, referred to that case a) one which might appear to the
cofitrary, but said, ¢ that the decision may be doubted ;’’ upon
which Pdllock, C. B., replied,  We think the casé cited an
express autherity on this point, and we are not disposed to
question it."’ X

In Ontario the Court of Common Pléas held in Harsis v.
Perry, 8 U. C. C.'P. 407 that a note payable  at the residence
of D., at Strathroy, only, and not otherwise or elsewhere,” did -
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In the Uniteq States the authorities on this p
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ates Bank v. Smith, 11 Wheaton 172;
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N.Y. 178 5 Nichols v, Goldsmith, 7 Wend.,16o, and Woodsn v,

146, may be referred . In Daniess on
ments the result of the authorities is\ thus

Payable at 5 bank, it i a sufficient Presentment of it, e
if it is actya] in the bank a¢ maturity, ready to be delivered up
to any Party who may be entitled to it on Payment of the

amount due, ang nothing more thap the mere Presence of the
Paper there is Necessary, "’ L
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To do so it was necessary for him ‘to show, ndt merely that the
money paid discharged pro tanto the defendant’s liability to the
holder, but also that it was paid at the request, express or .”
implied, of the defendant.
the Court held that as the payment had been made with the
knowledge on the part of the plaintiff that he was not bound to
pay for want of notice of dishonour, it conld not be considered
as made at the implied request or with the implied authority of
the defendant. But Parke, B., who delivered the judgment of
the Court went on to say, It is very true, that, if the plaintiff
here had voluntarily paid the whole bill he might have sued the
defendant ; but this is on another principle, viz., that the
plaintiff becomes the holder of the bill after it is paid by him ;
and a holder so situated may, ‘according to the law-merchant,
' sue the acceptor upon the bll itself; for the holder may always
waive the want of due presentment and notice, and sue the
acceptor whq is not "discharged by the want of it. But the
bolder in such case dtes not sue him as for the money paid to
his use, nor is a"request, express or implied, in such case at all
material to his recovering the amount.”’ ‘
Now that is the case here, the plaintiff has paid the whole bill,
and is now the holder,iso he can sue the maker upon it as he
does in the first count of his declaration. : :
The evidence shows sufficiently that the note when due was at
the place where it is payable, and that is under the authorities a
sufficient presentment.
The nonsuit should be.set aside, and the” rule made absolute
for a new trial without costs.
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THE WATEROUS ENGINE WORKS co., LIMITED,

V. McLEAN,
(In APPEAL.)

@ Prmm}.rw_'y note.

—A/leraliotz.~1x’emmiy upon note 4n original
P . Condition.— Vayigpc, in corporate name.

Sln company beisig indebted (o the plain

- % to procure and deliver to the plaintiffs a n

the company. He delivered the note sy

the note had been signed, but before its d

; by inserting the words «

of this fact at the time,

Y
tiffs, the company's Mmanager agreed
ote signed by some of the officers of
ted upon. ft wag proved that after

{
elivery, the manager altered the note
jointly and severally,” The Plaintiffs \ere ignorant

“after date” anq « Promise to pay” the Space Ieft for the ysya] words ¢ [ »
N or*we’ wag very small, and the worg
)

s “ jointly and sevenally” could pot have
been written in the space, :

t the words “jointly and sever-
ined by being written over the 'place where they aje

» but in the same handwn’n’ng as| the rest of the note, is :
not sufficient notice of an alteration,

The word « Limiteq is N0 part of the nam
under the Dominion Joint Stock Company’s Act,

J- 8. Ewars, Q.C, and Z,
W. R. Mutock and W, £,

eof a company incorporateq

G. MePhillips for Plaintiffs,
Perdue for defendants,

[2822 May, 7885.]

Tavror, J., delivered the judgment of the Court :(a)—The
plaintiffs sue M, A, McLean, H. N, Ruttan
upon a promissory note,
count, averring,

them, pay the
nts Ruttan and MgCa{thy, are,

» (@) Present; Dubuc, Taylor,

Smith, JJ,
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non fecit, and payment. Those of the'defendant McLean, aré,
non fecit, that the note was made for the accommodation of the
plaintiffs, and payment. The action was tried on the 2nd of
May, 1884, before the Chief Justice without a jury. At the
trial leave was given to amend the declaration by inserting
allegations that the note was payable at the Bank of Montreal,
Winnipeg, and that it was presented there for payment. After
" hearing all the evidence, the learned Chief Justice entered a

verdict for the plaintiffs for $670.48, and reserved leave for the
" defendants to move in Term to enter a nonsuit.

In Easter Term last the defendants Ruttan and McCarthy
obtained a rule calling upon the plaintiffs to show cause why the
verdict should not be set aside, and a nonsuit entered, pursuant
to leave reserved, or a verdict entered for the defendant Ruttan,
on the following grounds : That the plaintiffs are not the payees
of the note sued on ; that the note was indorsed by the payees,
and the plaintiffs are not the lawful holders thereof; that the
mote was altered materially after being signed by the defendant
Ruttan, so that the liability thereunder was varied and increased ;
that the plaintiffs took the note with notice of such alterations
unaccounted for ; that the insertion of the words ¢ jointly and
severally "’ in the note after the signature thereto by the defend-
ants rendered the same void as against the defendant Ruttan.

| Upon the argument of the rule in Michaelmas Term, counsel
for the defendants asked leave to amend it, by taking the
grounds as. to the effect of the note being altered after
signature, on behalf of McCarthy as well as Ruttan. To this,
counsel for the plaintiffs consented, upon the terms of his being
allowed to amend the declaration by adding a count declaring
upon the note as a joint note. Both amendments were allowed
by the Court.

The facts of the case were, that Rutfan was Vice President of
the Argyle Mining Company, McCarthy was Secretary, McLean
a director, and one Stephen Knight, now deceased, the Manag-
ing Director. The plaintiffs had supplied the Company with
machinery, and money was owing to them on that account.
The Company being unable to pay cash, Knight offered to give
the Company’s note for the amount, which Erb, the bookkeeper
and agent of the plaintiffs, declined to take. Knight then
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asked Erb if he would accept a note signed by certain members
of the Company, which he- agreed to do, and in pursuance of
this agreement, the note ip question was handed to him by
Knight. The note was in its present form, containing the words
“ jointly and severally,”” when Erb first sa
The defendants allege t
the note of the individuals signing it, but
Company, Ruttan says he signed it as Vice
it to Knight for the p
Company. The note had not in it when signed by him, the

words “jointly and severally,” and that Knight had authority
to alter it by inserting these words, is denied, :

Now, if the note was intended to be the note of the Company
only, it might have been signed by Ruttan the Vice President,
and perhaps by McCarthy the Secretary, but as we find it, it
has also the signatures of McLean and Knight,

» that Erb, the plaintiff’s agent, had declined to
illing to take the note
hames are on it, and
abit of giving their
e Company, all go a
€ on the part of the

of these individuals; that these additiona]
that the same parties had been iy the h,
individual notes for the indebtedness of th,
long way to discredit the allegations maqd
defendants,

That the note came to the I
bresent shape, and that neit
thing to do with any alterati
the evidence, | cannot say

hands of the plaintiff’s agent in its
her he nor the plaintiffs had any
on of it, is abundantly clear from
that there was anything suspicious
which could lead the plaintiff’s
been altered after signature, The
note is produced, and is one made oyt on a partly engraved
form.  Between the engraved words “ after date ** and “promise
to pay,” the space left for writing «1 op « we,” is a very
small one. The words, ¢ we jointly and severally,”” could not
possibly have been written on the Space. The note as’ jt now
stands has the word, ¢ we '’ written in the space, and beginning
partly above the space, and extending over the words ¢ Promise
to pay,” the words, ““jointly and severally *’

are interlined,
in handwriting the same as the other written portions of the

note. In Zesiiey, Lmmons, 25 U, C, Q. B, 243, where exactly
the same thing was found, and the Court said, that for a note
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/ intended to be joint and several, it was absolutely necessary to * but
E interline*the words, it was added, ¢ this would seem to lessen Wa
. the presumption of anything being wrong."’ Ad,
The evidence supports the plaintiffs’ contention that Knight alter
was the agent of the defendants in dealing with this note. But } Plais
even if his authority was limited, so that he could not make the : be.ne
alteration, or if he was an’entire stranger, can the plaintiffs in origi
any event recover on this altered note, in its original form. the c
The law, as to the effect of an alteration in a written instru- ;;I(‘na
ment, seems to have been first laid down in Pigof's case, 11 the.;
Coke 27, where it was resolved, ¢ When any deed is altered ina Hdict
point material by the plaintiff himself, or by a stranger, without okt
. the privity of the obligee, be it by interlineation, rasing or, By '
drawing a pen through a'line, or through the midst of any Th
material word, that the deed thereby becomes void,”” Since 80o;
then the law seems to have been considerably modified, as Prove
appears in several text-books. Leake says, at page 806, ““If a 2 seal
deed or contract in writing, be altered in a material point by a d'ocun
stranger whilst the instrument is in the care or possession of the his wo
promissee, although without his knowledge, it is thereby avoided others
as to his rights under it, but an alteration by a stranger while Wheth
the document is*not in the care or custody of a party, does not that ar
affect the legal validity, beyond creating a difficulty of proving Inent,
its original condition.”” 4nson at page 320, states the law thus, on it
«If a deed or contract in writing be altered by addition or : ‘be[o.ra
erasuré, it is discharged, subject to the following rules:—The In his |
alteration must be made by a party to the contract, or by a e‘?t‘."bliSI
stranger while in his possession, and for his benefit ; the altera- Vitiated
tion must be made without the consent of the other party, and In S
/ it' must be in a material part.”’ So Addison at page 1237 (8th Excheq
Ed.) says, ““If the alteration has been made by the defendant made by
or some third party without the plaintiff’s consent, whilst the look at
contract was out of the plaintiff’s hands, the alteration will have dealing
no effect, and the contract will remain as it originally stood, a deed i
provided the nature and extent of the alteration can be clearly “ Pigot'
ascertained, and it can be seen what the contract was at the time case has
it was executed.”’ The statements qf these text-writers seem The ¢4
borne out by such cases as the followmg.,—-Hmfree v. Bromley defendan
6 East, 309, where an award, in which the umpire, after one partr
execution, altered the snm awarded, was held void as so altered, note, . I
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but good for the
Waugh v, By

original sum awarded, whick wasastill legible ;
el/, 5 Taunt, 1105 Hemming v, Trenery, ¢
Ad. & E., in which at page 934, Lord Denman speaking of an
altered guarantee said, “If the alteration was made by the
Plaintiff without the consent of the defendants (though for their
benefit), it would according to the authorities put an end to the
 original agreement. If it was altered by the defendants without
the consent of the plaintiff, it woulq have no effect, and would
remain as it was originally ;”* anq Pattinson v, Luckley, 1. R. 10
Ex. 330, in which, Cleasby B. said, ¢ The contract remains ;
the disability is on the party who has altered it ;

5 it would be
ridiculous to Suppose that his act hag destroyed the rights of
others, " Y

The decision in the case of Davidson v. Cooper, 11 M, & W.
800; 13 M. & W, 352, seems to have turned upon this fact,
proved in evidence, that the alteration, which was the affixing
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establish one or
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other of these facts the instrument
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made by a stranger, does
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case has been denied to be

The case of Perring v, Hone, 4 Bing. 28, relied upon by the
defendants, seems to have turned mainly upon the authority of
one partner to make his co-parther liable upon a joint and severa]

I Jones Ex. R, tog the Irish Court of
alteration in g material part of a deed,
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as before it was altereq. Joy € Biin
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even by a stranger, will avoid it, said,
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law in subsequent cases,’’

it is cited for that Purpose, and in
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Dan. Neg. Inst. s. 361, it is referred to as deciding that, one
partner cannot without special authority make a joint and several
promissory note in the partnership name,

No doubt there are cases which favor the defendants’ conten-
tion. In Samson v. Yager, 4 O. S. 3, the defendant and one
Wells made a promissory note payable to one Zwich, who
indorsed it to the plaintiff, The plaintiff then indorsed it to
give the note credit, and it was sent to the bank. By’ the bank
it was returned to an agent in the country, with the remark that
the note must be made joint and several. Wells, being informed
of this, procured a stranger to insert the words ‘¢ jointly and
severally,” after which the note was returned to the bank, and
discounted. Wells received the proceeds of the discount and
absconded. The note was; not paid when due, so the plaintiff

as an indorser took it up, and sued Yager, one of the makers. .

The alteration had been made without his knowledge, and indeed
against his consent ; that is, Wells when he got the stranger to
make the alteration admitted that Yager had refused to allow it.
At the trial the plaintiff was nonsuited, but lenve‘.fWas reserved to
move to enter a verdict for the amount of the note and interest.
In Term the court held that the bank could not have sued Yager,

~since they lent him no money, and knew nothing of him except
as his name appeared on the note, and‘the plaintiff could acquire
no right of action agdinst him, by paying for him a note which
he was no longer liable to pay. Whether the court was right in
deciding the Egse on the ground it did, may be questioned, but
the non-liabilitxfcf Yager might be upheld on the ground that
the alteration was made while the note was in the possession of
the bahk, or of some one on its behalf, for the bank sent the
note back to the agent in the country, for the express purpose
of having it altered and made joint and several.

The case of Drager v. Wood, 112 Mass. 315, went much
further. There, one of the promissors made a material alteration
in a note before its delivery, without the knowledge of the other,
and it was held that the note was void against that other, although
the alteration was found to have been made without the know-
ledge of the payee, and without any fraudulent intent. The
case was so decided upon the authority of Fay v. Smith, 1 Allen,
477, in which the facts of the alteration being made without the
knowledge of the payee, and without fraud, were held not ma-
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nd the case was disposed of upon the ground that th
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he decision. Dragerv. Wood, a count
Ng upon the note in jts original form,

There are, however,
the view of the law ta
which agree with the
I have been able to exa

numerous American cases which support
ken by Leake, Anson and Addison, and
English cases relied on by these writers,
mine only a few of these cases, In Rees
preme Court of New York
eals fromq a deed, did not

V. Overbaugh, 6 Cowen, 746, the Sy
held, that 5 stranger tearing off the g
vitiate it. In Lewis v, Payn

who claimed a
Rees v, Overbaugh, that alteration b

avoided it, Vanbrunt v, Zoff, 35 Barb, 501, was an action on
a promissory note, Asg made by the defendant it was dated 13th

September, after which a person acting as the defendant’s
agent, in the presence of the plaintiffs, but i the absence of the
defendant, changed the date to 5th September, -t was sued upon

S a note of that date, On the trial the suit was dismissed, on
the ground that the no Against this the

plaintiffs appealed, and ¢ W trial, holding
that the alteration made aker, under the

it, did not render the
there was no authority to make the

d still be a subsisting obligation as jg was

In Vogte v, Ripper, 34 11,
by a stranger ought not to des
* %

note void, and that if
alteration, jt woul
before it wag altere

100, it was said, ¢« Ap alteration
troy the rights of innocent parties,
We are unable to perceive any 8ood reason why such
an alteration shoylq cancel a debt of which the instrument was
merely evidence, [t ought to be regarded as g spoliation,’’
In Zhompson v, Massie, 2 Am. I, J. 109, decided in October
last by the Supreme Court of Ohio, an alteration in 4 note made
by one of three joint makers at the instance of the payee and

holder, was held to avoid the note as to the other joint makers,

who were mere sureties, and who did not assent to the alteration,
udgment turned entirely upon the alteration having been

. 1
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made, not by a stranger, but by parties to the instrument, one of
whom had a beneficial interest in it. And the Court distinctly
held, that if the alteration had been made by a stranger, the law
in the United States would reject it, and enforce the note accord-
ing to its original terms. The ground upon which Fay v. Allen
was_decided, that the alteration destroyed the identity of the
contract into which the defendant entered, was not approved of
by the Court. The language used on that point was, ‘¢ Such an
alteration is regarded as a mere spoliation, and parol evidence is
admissible to ascertain the true tenor of the contract, and thus
the identity of the instrument is preserved, and full effect glvén
to it.”’

To my mind, it is unreasonable and unjust, to hold, that an
alteration in a deed or gther instrument should render 1t void
against, and so prejudice, an innocent person who was no pnrty
to the alteration, and against whom no fraud in connection with
it can be charged. That the unwarranted alteration of a writing
by a stranger should avoid the instrument, was spoken of by

Mr. Justice Story, in the case of Zhe United States v. Spaulding,
2 Mason, 482, as repugnant to common sense and justice, as
inflicting upon an innocent party all the losses occasioned by
mistake, by accident, by the wrongful acts of~third persons, or
by Providence; and as a rule which ought to have the support of
unbroken authority, before a court of law should feel bound to
surrender its judgment to what, he said, ‘‘deserves no better
name than a technical quibble.”” * The opinion, thus expressed,
of such an eminent judge, is supportgd by the language used by
Baron Alderson, in Hutchins v. Scott, 2 M. & W. 814, “It is
difficult to understand why an alteration by a stranger should in
any case avoid the deed ; why the tortuous act of a third person
should affect the right of the .two parties to it, unless the
alteration goes the length of making it doubtful what the deed
originally was, or what the party meant.”

% There is no difficulty in ascertaining what the note in question
here originally was ; the evidence shows that the alteration was
not made with any fraudulent intent, and that the plaintiffs had
nothing to do with the altering of it. They are therefore, so

_ far, entitled to recover upon it.

The further objection is taken by the defendants,- that the
plaintifs declare upon a note made to the Waterous Engine
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Works Company, Limited, while the hote produced an

is one Payable to the order of the Waterous Engine Wor|
There are many cases in which variances quite as great, if not
greater, in respect to the names of corporations, have been held
immaterial. Chjef Justice Macaulay, when delivering the judg-
ment of the court in g, Hawkins v, 7he Municipal Counciy of
Huron, Perth ang Bruce; 2 U, C. C. P, 72, said, at page 83,
' “Many cases show that literal variances in the use of corporate
names, if substantially correct, are immaterial,’’ And again,
at page 123, ¢ The question is reduced to this: Is there any
ambiguity produced by the misnomer» * There the by-law in
question was enacted by ““ The Warden and County Council of

the said Uniteq Counties, &c.,” when it should have been
“Municipal Council,”

S.

In Zhe Brock District Counciy
the plaintiffs, by the name of «
Brock,” declared on a bond
when produced was one ma,
the Brock District,”’

v.' Bowen, 7 U, C. Q. B. 471,
The Council of the District of
‘“to the said plaintiffs.” The bond
de to “The Municipal Counci] of
but the variance was held not fata],

In 72 Tren{ and Frankford Road
the bond sued upon by the
The Trent anq Frankford Road Co
President anq Directors of t}

Co. v. Marshall, 10 U, C.
Plaintiffs in the name of
mpany, was one to The
he Trent and Frankford Roaq Com-

h the objection taken by
there was a variance, said, ¢ The decisions

Pany ; and Draper, C, J., dealing wit
the defendant, that

» afford a co; dants’ objection,
and render it unnecessary to discuss it,’’ So in 7 /e Provisional
Corporation of the County of Bruce v. Cromar, 22 U, C. Q. B.
321, where the Plaintiffs, as the Provisional Corporation of the
County of Bruce, which was the proper corporate name, $yed
upon a bond as made to them, when the bond was to the Provi-
sional Municipal County Council of the County of Bruce, it was
held sufficient. Here the objection is, that the words ““ Com-
pany, Limited,” are not on the note, Really, however, only
the word ¢ Company” is Jeft out, the word ** Limited "’ forms
1o part of the name, That s the difference between the English
Joint Stock Act and the Acts of the Dominion and Ontario,
The English A¢t, 25 & 26 Vic, ¢, 89, provides (sections 8 & g),
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that the memorandum of association shall contain certain things,
the first being “ The name of the proposed company, with the
addition of the word ¢ limited,’ as the last word in such name.’’
The 41st section enacts that the company ¢ shall-paint or affix,
and shall keep painted or -affixed, its name on the outside of
every office,”’ etc. The 42nd section imposes a penalty if the
company does not ‘“ keep painted or affixed its name in manner
directed,” etc., and subjects any officer of the company who on
its behalf uses any seal whereon its name is not engraven, or who
signs on behalf of the company any bill of exchange, etc.,
wherein its name is not mentioned in manner aforesaid, to a
penalty, and also.to personal liability to the holder of any
such bill of exchange, etc., unless the same is duly paid by the
company. :

The Dominion Statute, 440 Vic. c. 43, provides, in section 4,
that applicants for letters patent shall give notice in the Gasette,
stating, amongst other ihings, ‘“ the proposed corporate name of
the company, which shall not be that of any other known com-
pany incorporated or unincorporated, or any name liable to be
confounded therewith.”” Section g says that, *“from the date
of the letters patent, the persons therein named, and their suc-
cessors, shall be a body corporate and politic by the name men-
tioned therein.””  Sections 11, 12 and 13, relate to a change of
the name. In none of these is any mention made of the word
““ limited,” Then come sections 78 and 79. Section 78 requires
the company to paint or affix, and keep painted or affixed,
““its name, with the word limited’ after the name, on the
outside of every office,”’ etc. Section 79 imposes a penalty if
the company does not ¢ keep painted or affixed, its name, with
the word ‘limited ’ after it,” and subjects to a penalty any officer
of the company who on its behalf uses a seal ““where its name
with the said word ¢limited’ after it,”’ is not engraven, and to
a penalty and personal liability any officer who signs on behalf
of the company any bill of exchange, etc., “wherein its name,
with the said word after it, is not mentioned.”’ :

The provisions of the Ontario Acts, R. S. O. c. 149, s. 39,
and c. 150, s. 4, are similar to those of the Dominion Act.

Upon the whole case, I have come to the conclusion that the .

plaintiffs are entitled to recover upon the added count, declaring
upon the note as originally made, and that the defendants’ rule
should be discharged with costs.
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TAIT v, CALLOWAY,
Spectfic pei_‘/?rr”mntt.—Slrl'tt Proof
of proof in 5 g
an action for damages,

of coritract,
The certainty

uit for specific perfo

rmance is greater than i

The answer get Up an agreement
ortgage upon certain terms, and Pprayed
At the hearing
Jearned judge holding that the
and the usya] decreé was made for

the cross-relief Was refused (the
agreement was not Proved),
foreclosure,

The defendant re-heard.

LS. Zwart, Q.cC
Hon. 8. ¢ Biggs,
v

[28#: May, 7885.]
s C. J., delivered the judgment of the Court (),
ation of the evidence he Proceeded,—

The answer by defendant Calloway asks fo i
ance of this agreement,

Younge, 327,
approval,  Speci

, 6 Ont. R, 707, with
cretion of

performance to both.
Howe vy, Hall, Ir, R, 4

This is not an action
defendant to haye the su ifically Grformed,
in answer to 5 suit for foreclosure 72[

purt refuses specific
Ca//ag/:{m, 8C.&F. 374

Callaghan v,
Eq. 252,

of the mortgdge, and this by
Way of cross-relief,

It Mr, Calloway feels that a
upon his claim to the existence of that aéreement, I think it g
open to him to sye for damages, byt the very existence of such
agreement is top uncertain for a court of equity tg act upon it
as proved, i

Present ; Wallbridge,
VoL, 11, M, L. R.

fury would look more favorably

——— )

C. J., Dubuc, Smuth, JJ,
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CAREY v. WOOD.
(IN APPEAL,)

Staying proceedings.— 45/10/1 brought without authority.

An action was commenced and cm ried to trial without the authority of the
plaintiff.  During or nnmc(h'ytely premdmg, the trial the plaintiff first learned
of its existence, and then told"the d&feridant that he (the plaintiff) had nothing
to do with it, The plaintiff took no steps to stay the action, and, the defendant
| having had a verdict, a motion for a new trial was made on the plaintifi's be- -
half, which was refused. After judgment and execution the plaintift moved
to stay all proceedings. ¢
ZHeld, That the plaintiff was entitled to the rule as asked,
Semble. A defendant at common law may zall upon the plaintiffs attorney to
produce his authority for msukutmg theaction. It is not so in equity.

Hon. S. C. Biggs, Q. C., for plaintiff.
J. Martin for defendant.

[27th June, 1885.]

TAYLOR, J.—In 1883, an action of ejectment, Patrick Carey
against Maria L. Wood, was begun. It came on for trial at the
Autumn assizes of that year for the Central Judicial District, and
the Chief Justice, before whom it was tried, entered a verdict for
the defendant. In Hilary Term, 1884, a rule which had-been
obtained in the preceding Michaelmas Term calling on the de-
fendant to show cause why that verdict should not be set aside,
was argued. "In the following Easter Term, judgment was given
discharging the rule. Thereafter, thg defendant’s costs were
taxed, judgment for her entered up, and execution issued thereon.
On-the 6th of September, 1884, the plaintiff obtained a summons
in chambers calling upon the defendint, to~show cause why all
proceedings should not be stayed upon ﬁhe writs of execution, or
why the judgment and writs of execution should not be set aside,
or such other order made as the presiding judge might see fit to
grant under the circumstances. ' The ground upon which it was
sought to stay proceedings or set them aside, was, that the action-
had been begun and carried on without authority from, or the
knowledge of, the plaintiff. The summons was returnable before
the Chief Justice, who, after hearing read the affidavits then filed,
and after hearing partial argument, referred the whole matter to

the full court,
1]

I
upo
agal
not
that
knoy
inter
defe;
authg

ment;
being
cham]
and f
howey
Dur
was at
Fror
Watsor
feet on
purchas
acted a
was exe
plaintiff
other e
Instead
tention |
adjoinin,
plaintiff,
against h
‘by Wats
authority
present 1
for the is
never aut]
Ppersons to
nor did T
called as a
during the



MANITOBA LAW® REPORTS, 201

accordingly taken oyt calling

In Trinity Term last, a rule was
upon the defendant to show cause why the judgment entereq
against the plaintiff, and the executions issued thereon, should

ide, and aJ] Proceedings stayed,

In Michaelmas and Hil
mentioned in court,
being admitted wa

ary Terms the matter was several timeg

id the question of certain further affidavits

discussed. There Were also applications in

was at the close reserved.

From the evidence it appeats that the plai B
Watson & Black the

, With a frontage of 66
feet on Main Street in the T,

own.ot Portage la Prajrie, On the
purchase, Mr, Boultbee, then anattorney practisin
acted as his attorney in i

he land sold to the
Wood was brought
he ‘action was begun
Plaintiff, and withoyt
affidavit filed on' the
directly or indirectly,
And in a second affidavit, ¢«
& Black or ap ¥ other person o

plaintiff, the ejectment
against her, There Seems no doubt that ¢
'by Watson and Black in the name of the
authority from him, He says in his first
present rule, “I never gave any authority,
for the issue of the writ herein,’
never authorized Messrs, Watson
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Mr. Robertson, formerly the partner of Mr. Boultbee, in an
affidavit, says, I was not aware of anything in connection with
this suit until I saw the same entered for trial, and then saw that
my then partner, Mr. Boultbee, was the attorney for the plaintiff.
Very shortly before the case was tried, fmding that I would have
to hold the brief, I made some inquiries as to who had given
instructions for the suit, and I was told that W. R. Black 'and
Robert Watson, gentlemen, of the Town of Portage la Prairie,
had done so, not the plaintiff, and that they, would instruct ‘me,
and they did instruct me on the trial herein, and obtained the

N attendance of witnesses. The plaintiff never instructed me with

regard to trial, whatever, and was not present at said trial, and
lad nothing to do with same.”” When cross-examined on this
affidavit, he says, ‘According to the best of my knowledge the
laté firm of Boultbee & Robertson did fio business for tlxe
plaintiff; Mr. Boultbee did business with parties without my
knowledge in some instances. I have no recollection of having
seen Mr. Carey in the office during the time I was in partnershxp
with Boultbee. He might have been in the office without my seeing
him, but I do not think it possanP that he could have been there

*transacting business unknown to me.”” Then, after saying that

Boultbee, the day before the trial, wished him to hold the brief at
the trial, he says, ‘I then asked him the nature of the action.
He said it was one of ejectment and boundaries. I then asked
who the witnesses were, and if he had subpeenaed them, and who
would be able to give me, the facts. He told me that Black &
Watson would instruct me g.nd I asked what they Jad to do with

+He told me that they had given the instructions to bring the
action, and that they would assist me in explaining the facts and
getting the witnesses, but as Bemister had made the survey, he
would point out the measurements, as he had made plans. I saw
Bemister in the barrister’s room, and went over the case with
him.  On second thoughts, I think this was the morning of the
trial, which commenced early in the afternoon. At the time
of the adjournment, finding that I required witnesses to prove

I

those mtnesses, and the attendance of Black and Watson on the
following ‘morning with witnesses, and they instructed me during
the progress of the remainder of the trial, and procured the
attendance of witnesses. I remember stating to Black particu-
larly, and I think to Watson also, that as they were the parties

certain points, I sent word to Black and Watson that I required
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interested, that if they qj € case they could not = *
£Xxpect me to do it, [ sa; i
they were not on hand
Against the Positive g
of Mr, Rbbertson’s, th
tuted or in any way ay

at the opening of the court,’

tatement of the Plaintiff and this evidence
ere is no evidence that the plaintif insti-
ng of the suit,

aware of the suit while it

Was in progress,
ar.  The defendant says

days before it was tried,
the sth of November, and Was continued on the 6t}
says he had a conversation with him about

it before the trial, !
for he had himself a cage

say, ‘“ When the assize:
la Prairie, in the mon

A had not/told me about
t ad at the assizes, He answered that he had no
/Zii. That he had noticed in the list of cases published in the
newspaper about the time the assizes were held, a suit of Carey
V. Wood, but that he ¢,

to which
ecause Watson ' had gone that
morning to look up witnesses, and I am satisfied, from the re-
mark then made, that that was the first conversation that Mr.
Carey had with the defendant about the said action.’
The plaintiff himself says,

““ After the tria] haq been proéeeded
with, and after gl the evidence had been given, asI verily believe,
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John O’Reilly informed me that a case was heard in the Court
House on that day, in which my name appeared as plaintiff.
I then told him that he must be mistaken, inasmuch as I was
totally unaware that an action was being carried on in my name.
On the evening of the same day the defendant called into the
store in which the said O’Reilly and I were, and she then said
that she believed I had nothing to do with this suit, and that
other parties had told her so before. This was the first conver-
sation I had with the defendant about the said action.”” The
conversation spoken to by the defendant’s attorney was some
e time after the trial, although he does say that from the conversa-
tion he then had with him, ¢“I am sure the plaintiff was well
aware of the use of his name, and he gave me no reason to
suppose that it was done without his sanction.’’

As already said, there is no evidence that the plaintiff began
or authorized the beginning of the action ; on the contrary, it
seems abundantly clear that he did not. It is, however, argued
that having become aware that the suit was being carried on in
his name, and having taken no steps to have proceedings stayed,
he must be assumed to have acquiesced, and so made himself
liable for the costs.

It may be that a plaintiff in an equity suit so acting would be
liable. The rule in equity seems correctly laid down in Smith's
Pr., 2nd ed. p. 107, ““A plaintiff so circumstanced,’’ that is,
whose name has been used without his authority, ¢ applies im-
mediately by notice of motion (supported by an affidavit, stating
that his name had been used without his knowledge or consent,
and also stating at what time he first became acquainted with
that /circumstance), that his name may be struck out of the
record, and that the plaintiff’s solicitor, so acting without
authority, may pay' the costs of the application. If the party
neglects to apply with due diligence after he has made the dis-
covery, the Court will consider he has acquiesced, and refuse his
application.”’ * Or as it is put in Daniel's Pr. (Perk ed.) p. 353,
«If a solicitor files a bill in the name of his client without having
a proper authority from him for so doing, the course for the
client to pursue, if he wishes to get rid of the suit, is to move
that the bill may be dismissed, and that the costs of the suit as
between solicitor and client may be paid not by the plaintiff,
but by the solicitor filing the bill, * * * * The motion should be
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made as soon as possible after the Plaintiff has become aequainted
with the fact of the suit having been instituted in his name,”’
Wilson v. Wilson, 1 J &W, 457 5 Allen v, Bone, 4 Beay, 493 ;
Miller v, Hill, 4 C. 1., J., N. S. 78, are authorities supporting
the statement of the Proper practice. But none of the recog-
nized works upon practice seem to lay down the same rule as
Prevailing at common law. In Archbold's py, (12th ed.) p- 76,
it is said, «Ag to the course to be Pursued when ap attorney

i rity, it seems that, in

, the court or 5 judge will interfere, and set aside or
stay the Proceedings, at the instance of either party.”

It is true that in Reynolds v, Howell, L. R, g Q. B. 398,
Blackburn, J., concluded his judgment by saying, ¢ [y my
opinion if a plaintiff, after action brought in his name by an
attorney without authority, hears of it, and does not repudiate
it, he will be Supposed to have ratified the attorney’s act.”” By
here the plaintiff when he did hear of the action told the defend-
ant that he had nothing to do with the action, No doubt he
did not, as he might haye done, apply to stay the Proceedings,
dant, and that course was

Possibly the difference in the Practice in equity and common
law may be accounted for thus; a¢ common law a defendant can
call upon the atterney for the Plaintiff to prodyce his authority
for instituting the action, and Proceedings wi]l pe stayed unti]
he does so. Rode v. Reid, 1 C, 1., Cham. 98 ; Smith v, Zurnbull,
1 0nt, Pr. R, 88 ; Shawv. Ormiston, » Ont. Pr, R, 152. On
the contrary, in €quity a defendant has no right ¢ call on
the plaintiff’s solicitor for hiS’authority to use the plaintiff’s
name. Chisholm v, Sheldon, 1 Gr, 204. The question, therefore,
remains for consideration, is 5 Plaintiff whosge name has been useq

without authority, and who has remained‘passive, liable to the

defendant for the costs of the action p

In 4non, 1 Salk, 88, where an attorney appeared without
authority, and judgment wag entered against his client, the
judgment of the court is thus repo : “If attorney be able
and responsible, we will not set asidg the judgment * * % %
but if the attorney be not responsible, or suspicious, we wil] set
aside the judgment, for otherwise the defendant has no remedy,
and any may may be undone by that means,

295
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Lorymer v. Hollister, 1 Stra. 693, was a case in which the
bailiff took the writ to an attorney, saying the defendant desired
him to appear for him. In truth the defendant had given no
such instructions and countermanded the order for appearing.
The attorney gave an undertaking to appear. The plaintiff’s
attorn@y served the declaration on him and afterwards signed
judgment in default of plea. The Court ordered the attorney to
fulfil *his undertaking and enter a common appearafce, so as to
make the proceedings regular. But there the attorney ‘had given
an undertaking, and the plaintiff’s attorney was not bound to
inquire whether he had authority or not.

Robson v. Eaton, 1 Term, 62, isa case quite inconsistent with
the case in Salkeld. The defendant was sued for a debt and
pleaded that plaintiff by ap attorney sued the defendant for the
same moneys which were paid irito court and afterwards paid out
to the attorney. The plaintiff replied that the attorney was
never retained. To this the defendant demurred, and on the

argument of the demurrer the Court overruled it, holding the
" defendant still liable to the plaintiff.

Dundas v. Dutens, § Ves. 196,.was a suit in chancery by the
creditors of a man named Callender, and it appeared in reality
to be a combination between Callender and certain creditors,
by means of the suit, to get rid of a settlement and rob his_
children, A motion was made by one of the plaintiffs, Dundas, .\
who was also a creditor, to have his name struck out of the record
as used without authority. The solicitor said he had been de-
ceived by Callender, who had promised to get an authority from
Dundas, and that he had offered, and’ was now ready, to indem-
nify him. The motion was ordered to stand until the hearing,
which was to take place the next day. At the hearing the bill
was dismissed, with costs to all the defendants, except Callender,
to be paid by the plaintiffs. The decree also was, that the Master
should compute all the expenses Dundas had been put to, and
the solicitor was ordered to pay that. - Counsel pressed that
Dundas’ name having been used without authority it should be
struck out, and that he should not be ordered to pay defendants’
costs. But Lord Eldon said, *I cannot deprive the defendants
of their right, they are entitled to this judgment. The defend-
ants must have their remedy against the plaintiffs, and this plain-
tiff against him who pretended to be his agent.”” He added,
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“But it is a mere question of form, for he wij) have his expenses
against the solicitor who offers to Pay into court immediately
A200 to answer the costs, "’

In Davjes v, Eytin, 3B, & Ad. 483,
to prosecute an action
Was a forgery, was pr
Purported to pe exec

attorneys were employed
of cjectment. A Power of attorney, which
oduced to them, The person by whom it
uted was at the time abroad, and on his
he Proceedings, and obtained a ryle calling
on the attorneys to shoyw cause why they shoylq not_pay the
Costs.  This rule was served on the defendants glso,

neys were ordered to Pay the costs, on the plaintiff giving security
to refund, if they should Succeed

hich they were
to be plaintiffs, anq he defendant, to try the question whether or
not the action was commenced or carried on with the authority
or privity, directly or indirectly, of the plaintif.

In Mudry v, Newman, 1 Cr. M. & R, 402,
tained by defendants for Judgment as i case o
ot proceeding to trial.  The plaintiff’s attorne
found, and the rule was Personally serveq. Affi
on the part of the plaintiff, showing that his p
without authority, ang that he never knew
the action yntj] served with the pyle,
his only remedy wag by action against t}
case was one of great hardship he enl
Plaintiff an Opportunity of f
his affidavits, he was to have

why he should not pay the defendant’s costs,

on together, Two Years afterwards, Zqype,- v

305, also the cage of a rule for Jjudgment
- came before the Same learned judge.

affidavit of the plaintiff, that he knew nothing of the Proceed-

ings, and had never instructeq any one to prosecute an action
against the defendant, byt Parke, B., said, “‘The yle must be
absolute unlegs Plaintiff congens to give a peremptory under.

on an issue in

a rule was ob.
f a nonsuit for
Y could not pe
davits were filed
ame had beep used
of the existence of
Parke, B., feared that

1€ attorney, but as the

arged the ryle to give

nding the attorney, and op re-filing

a rule calling on hip to show cause
both rules to come
- Witkins, 5 Dowl.
as in case of 3 nonsuit,
Cause was shown on the

taking, "’

Hoskins v, Phillips, 16 1. J. Q. B. 3‘39, was an
bill of exchange, “The atforney was called on for |
the plaintiff’s abode and occupation, which he gave
dict, the defendant learned that the Plaintiff was g
action waus broTlght, and he obtainad a ryls

action on g
particulars of
«+ After ver.
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to pay the costs. 'I'he attorney had never seen the plaintiff per-
sonally, and a person of the same name now made an affidavit
that he was the plaintiff. The rule was made absolute with costs,
although the judge said the attorney might have been deceived
by the person who. brought him the bill, but from the part he
had acted, there might be no other person to whom the defendant
could look for his costs.

Hood v. Phillips, 6 Beav, 176, is undoubtedly a strong authority
in favor of the defendant. A Dbill was filed in the name of two
plaintiffs, the solicitor having no authority from one of them,
Sanders. The bill having been dismissed with costs, Sanders
was taken under an attachment, Lord Langdale ordered the
solicitor to indemnify him, but refused to release him from the
claim of the defendants. They, however, afterwards consented
to his discharge from custody.

The case of Hallv. Laver, 1 Ha. 571, was cited, and relied
upon by counsel upon both sides, but the judgment of Vice-
Chancellor Wigram contains nothing more important as bearing
on the question now before us than what is shown in the head
note : ¢The fact that a party knowing that hisname has, without
authority, been introduced as plaintiff by the solicitor of some
of the other plaintiffs in a suit, does not take any active steps to
have his name expunged as plaintiff from the record, is not as
between that party and the solicitor, equivalent to a retainer or
an adoption of the latter as his solicitor."’

The chief, if not the only point, decided in Hubbart v. Phillips,
13 M. & W. 702, was, that a defendant may apply to have pro-
ceedings stayed in an action brought without authority from the
plaintiff, counsel instructed by the attorney for the plaintiff con-
tending that only the ‘plaintiff himself could so apply.

In Hambridge v. De e Crouée, 3 C. B, 744, the point decided
was that while the court will in general, where a defendant is
* prejudiced by the act of an attorney in appearing for him without
authority, leave him to his remedy against the attorney if solvent ;
that rule does not apply if the defendant is in custody by reason
of the unauthorized act, or where the plaintiff or his attorney is

a party to the wrong. That caseis not consistent with Hood v. .

Phillips, already referred to as decided by Lord Langdale.
In Bayley v. Buckland, 1 Exch. 1, in which a defendant sought
to be relieved against a jlggmem in an action in which he had
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and to which ap attorney had
1 him, the Jjudgment of the court
The learned Baron, after referring
to the facts and to the anonymous case in Salkeld, proceeded
thus: « We are disposed to lay down a different rule, and to
confine the liability of the defendant to cases in which the course
of the proceedings has given him notice of the action being
brought against him, When, therefore, 3 defendant has been
served with process, and an attorney without authority appears
for him, we think the court must proceed as if the attorney
really had authority, because in that case the defendant, having
knowledge of the suj being commenced, is guilty of an omission
in not appeating and making defence by his own attorney, if he
has any defence on the merits. There the plaintiff is without
blame, and the defendant js guilty of negligence. But even in
that case, if the attorney be not solvents we should relieve the
defendant upon equitable terms if pe had
merits. ' If the attorney were solvent,
to leave the defendant to |

been served with no process,
appeared without authority fron
was delivered by Baron Rolfe.

a defence on the
it would not be unjust

his remedy by summary application
against him. On the other hand, if the plaintiff, without Serving

the defendant, accepts the appearance of aj unauthorized attor-
ney for him, he is not wholly free from the imputation of negli-
gence.  The defendant there is wholly free from blame, and the
plaintiff not %0, and upon the same principle upon which we
before Proceeded, we must set aside the judgment as irregular
with costs, and leave the plaintiff to recover those costs, and the
€xpenses to which he has beep put, froim the delinquent attorney,
by summary proceedings."’

If the case of a defendant who
CESS 50 as to receive notice of the pe
a different footing from that of one
notice, it is difficult to see why
without authority, and who has h
tution of the suit, should not recei

as not been served with pro-
nding action, is placed upon
who has by service received
a plaintiff whose name is used
ad no knowledge of the insti-
ve the same consideration,
The case of Shaw v, Ormiston, 2 Ont. py. R.
action which had been begun withoy
and on'the defendant’s application Proceedings were stayed and
the attorney ordered to Paythecosts. In Aerypy, Maipus, 2 Ont,
Pt Rl 135, an appearance was entered for the defendants without
authbority, of which' they were aware, byt they made no applica-

152, was an
t authority from the plaintiff,
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tion to the court until after trial and judgment. It was held
that they were too late in moving, but there seems to have been
something more in their case than the mere delay. Mr. Justice
Burns, when disposing ofthe application, said, ‘'The whole
conduct of the defendants and their attorney shows that they
have been endeavoring to trap the plaintiff’s attorney, and they
thought that by remaining silent till after judgment they might
succeed in setting it aside.”’ ;

this Court to stay proceedings, and that the plaintiffs attorney
might pay the costs, we refused relief, but we did so because it
was by no means clear on the evidence before us that the attorney
had not authority, or at all events the action having been begun
under instructions from the plaintiff’s son, that he had not
adopted what had been donk. [

Of late years the courts in England seem more inclined than
formerly to relieve a man whose name is used without authority,
instead of leaving him to any relief he may have against the
attorney, and to discard from consideration the question of the
attorney’s solvency. They seem inclined to apply to such a case
the ordinary rules affecting the relation of principal and agent.

The two most recent cases seem to be Reynolds v. Howell,
L. R. 8 Q. B., 398, and Nurse v. Dunsford, L. R. 13 Ch. Div.
764. ’

In Reynolds v. Howell, the plaintiffs never authorized the
bringing of the action, and never heard of its having been
brought until they received the twenty days notice to proceed

obtained by them calling upon the defendant to show cause why
the proceedings should not be stayed, they were stayed without
payment of costs. It appeared that the attorney was insolvent,
\ but Archibald, J., expressed the opinion that in the cases which
’ lay down the rule that where the attorney is solvent the Court
will not interfere to set aside or stay the proceedings which have
been instituted without authority, sufficient attention had not
been paid to Robson v. Eaton. That case was said by Black-
burn, J., to be perfectly inconsistent with the anonymous case
in Salkeld, and there can be no doubt that it is so.
Nurse v. Dunsford was decided by the late Master of the Rolls,
Sir George Jessel. The plaintiff’s nage had been used without

In Robinson v. Hutchins, in which an application was made to _

7 to trial, under the Common Law Procedure Act. Upon a rule,
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).
his knowledge, consent or authority, Ty motions came on
together, one made by the defendant to dismiss the hit] for want
of prosecution ; the other by the Plaintiff, of which the solicitors
had notice, to haye his hame struck out. The learned judge
declined to follow the form of order made in Dundys v, Dutens,
and followed Reynolds v, Howeyy, holding that the solicitors who
had Purported to act for the plaintiff were liable to Pay his costs
of the motion Js between solicitor and client, and to pay the
defendants their €osts of the action and of all the motions, The
Master of the Rolls said, «Tpe rule adopted by the common
law courts, as laid down ip Reynolds v, Howell, appears to have
been, that where an attorney brought an action in' the name ofa
Plaintiff withoys authority, the Plaintiff was entitleq to an order

eedings withoyt Payment of costs, That seems
tome to be the more sensible practi i

i o leave the
Plaintiff to his Own remedy agains
Perly joined him ag plaintiff,”’

In neither of these cases was the ¢
solicitor is solvent, or not, considered
were still a materia]
upon that in his fay,
contradicted
absconded,

1uestion of whether the

material. Even if that
element, the Plaintiff in this cage can rely

or, as he has sworn, and the Statement is not
» that the attorney who Professed to act for him has

Those. recent
this case as the
all the proceediy

cases furnish ample authority for disposing of
Court disposed of Reynolds v, Howell, by staying
hgs without costs, -

Dusuc, J.—1 concur in t
From the affidavits Produced in Support of the rule,
undisputed fact that the plaintiff neyer
authorization to bring the suit
The most that can b
8ress of the trial,
he remained Ppassiy
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plaintiff was not even consulted about it, it can be easily inferred
that they, Black and Watson, would have had the real benefit of
the ju gment, if they succeeded in the suit, and were the real
beneficial plaintiffs while Carey was the nominal plaintiff.
Under the circumstances, it would be difficult to make Carey
liable for the costs in a suit which he| had not authorized, and

which was not for his benefitr—

And, without prejudicing the determination of ‘any action
which may be brought in the matter, it is probable that the
defendant will be able to find redress for the wrong she has sus-
tained hefein. :

QUEEN v. RIEL.

Appeal fr;m; North West Territories.—Presence of prisoner.—
Production—of papers. )

The Court of Queen’s Bench in Manitoba has no power to send a Aabeas
corpus to the North West Territories, and il hear an appeal in the absence

of the prisoner. 2

Upon a criminal appeal from lg N. W. T. the original papers should be.

produced. If the prisoner cannot procure them, the' Court will act on sworn
or certified copies.

This was an appeal by a prisoner who had been convicted of
treason before a stipendiary magistrate and a justice of the peace
in the North West Territories. By arrangenient, counsel for the
Crown and the prisoner appeared in court. The stipendiary
magistrate had sent to the clerk of the court certain papers which
he certified to be “a true record,”” with copies of the exhibits put
in at the trial certified as true copies.

J.S. Ewart,Q.C.;and F. X. Lemieux and Charles Fitspatrick,

of the Quebec bar, for the prisoner. The Statute 43 Vic.c.25,5. 77,
is as follows :—* A'person convicted of ‘any offence punishable by
death; may appeal to the: Court of Queen’s Bench inl.Manitoba,
which shall have'jurisdiction to confirm rhe conviction, or to order

a new t
lating ¢|
of the |
No
means
prisoner
Whalen
refused f
brought
C. R
Ontario
the requi
must el
no object

WaLLp
The sta
as to his p
The No
This Co
own limits,
By the S
convicted,
which cour
order a ne
wholly staty
make this .
Placing the
appeal. Th
and all partj
to time by o,
of the North
No such |
Power to con
The appel
appeal is to b
should be bef

(@) Present—




of
al

3

d

of
ce
e

h
ut

71
Dy
2,
er

MANITOBA LAW REPORTS, "

a new trial ; and the
lating thereto, shall
of the I

mode of such appeal,
be determined from ¢
Jeutenant Governor in Council,”
No procedure has been
means of procuring either
prisoner, who js entitled to a
Whalen, 28 U. C. Q. B.
refused to proceed with an
brought before it
C. Robinson, Q. C,and B. 3 Oster, Q. C., both of the
Ontario bar, and /. 4. i, Aikins, Q. C., for the Crown. AJ|
the requisite Papers are before the Court, and the prisoner’s counsel
must elcet whether the

y will proceed or not. The Crown makes
no objection to the regularity of the appeal,

Tgue his case in person, iy
108, the Court of Error

[2nd September, 2885.]
gment of the Court (@) :—
ight to appeal, and js silent

WaLLBRIDGE, C, J.; delivered the jud
The statute gives the prisoner the rj
as to his presence or absence,

The North West Territories are outside the limits of Manitoba,
This Courf has no power to send a Zabeqy co7pus beyond its

own limits, and the Statyte has made no Provision in this respect,
By the Statute 43 Vic, c. 25, sec. 77, Power is given to a person

convicted, to appeal to the Coy

which court shall h the conviction," or to

order a new trial, Tk C € power of this court

wholly Statutory, This statute,

in effect, directs the prisone;
make this appeal, not merely by a

Placing the court jn such a
appeal. This section also e

, I
r to
Ppearing by counsel, but by
Pposition that the court can hear the
hacts that the mode of the appeal,
and all particulars relating thereto, shall be determined from time
to time by ordinance of the Lieutenant Governor in Council, 7, e,
of the North West Territorie:s.

No such regulations have been made,
Power to compe] the making of them,

The appellant desires to know
appeal is to be heard,
shotild be before ys,

and this court hag no

uph what Proceedings his
_We are of opinion that the original papers
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]

If the prisoner has applied for them and they have been refused
to him, the Court will receive as sufficient, sworn copies, or copies
properly certified.

The prisoner does not show that he has made any effort to get
these papers, or that they have been refused to him.

Counsel for the Crown say they are ready to go on now, and
argue the appgal upon the papers already transmitted by the sti-
pendiary magistrate before whom the prisoner was tried: '

Counsel for the prisonér decline to concur in this mode.

We are of opinion that the original papers, 7. e.'the proceedings
and evidence taken and had 'on the trial, should be transmitted to
this court. If it be shown that these have been demanded and
cannot be had, then the court will receive verified copies of them,

It is the duty of the persdn appealing, to supply this court with
the necessary papers upon which the appeal is to be heard, or to
do all in his power for that purpose. The statute before cited has
given the.prisoner the right to appeal to this court, which has no
power to send its process outside the limits of the province,. We
are, therefore, of opinion that we. cannot send a hadéas corpus
to bring the prisoner before us?'; nevgitheless, we are by law
obliged to hear his appeal.

Counsel for the prisoner have given the stipendiary magistrate
notice of their intention to appeal, and he has sent to this court
certain papers, which upon inspection appear to be copies, but
are certified to as a true and correct record of the proceedings
at the trial of Louis Riel upon the charges set forth therein ;
and after evidence and address of counsel, he concludes as
follows : “ Cgrtified a true record,” and he annexes thereto copies
of the exhibits.  Again is appended a certificate—¢ Certified
true copies.”

If the prisoner desires time to procwie the original papers,
the Court will adjourn for a sufficient length of time to enable him
to get them.
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YRE v. UNION BANK OF LOWER CANADA,
-(IN AppeaL,) :

Chatte] Mortgage.—Blank in affidavit of ‘bona Jides.

The affidavit of bona fides attached to a chattel y

following ; « the mortgagor in the foregoing bill of
is justly and truly indebted to

mortgagee therein named, in the
Held, insufficient,

7. MeKensie, Q.C., and /. Rowe for plaintiff,
A. B. Richkards and J. W. E. Darby for defend

mortgage contained the
sale by way of mortgage
me this deponent Alexander Meclntyre, the
sum of —— (ollars mentioned therein,”

[ants,

[272h June, 788%.]
goods of one-]&seph
The said goods ' were
er a chattel mortgage.
rected to determine the
a verdict was entered for the defendant.

Dusuc, J,——The‘vdefendants seized the
Carey under 5 writ of execution,
afterwards claimeq by the plaintiff unq
At the trial of the interpleader issye di
ownership of the goods,

creditors. In.said affidavit the
amount secured by the mortgage is left in blank, The allega-
tion states that the mortgagor is indebted to the mortgagee in
““the sum of ——__ dollars mentioned therein,’’ The authorities
agree on the point that affidavits of 4oug Jides and of execution
should be accurate, complete, and unambiguous. Byt the
decisions differ somewhat as to what should be considered a
sufficient variation or omission to render the instrument voiq as
against the execution creditors,

In Hemitton v, Ham':ah, 46 U.C. Q. B 127,

of bona fides Purported to have been sworn before
without any addition :

the affidavit
“F.B.F."
5 but the affidavit of execution was sworn
before the same commissioner, his name being followed by the
words, ‘A Commissioner in B, R, &c.”” It was held to be
sufficient.

In Walker v, WNiles, 18 Gr. 210,
copy of the chattel mortgage did
information required by the Act;

VOL. 11, M. L. R,

the statement annexed to the
not distinetly .give all the
but the statement and affidavit

20
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together contained all that was necessary, and this was con-
sidered ‘sufficient.  The same was held in Jones v. Harris,
L. R. 7 Q. B. 157.

In Blount v. Harris, L. R. 4 Q. B. Div. 603, the attesting
witness stated that he resided at Acton, in the City of London,
while Acton was in the County of Middlesex ; and in Hewer v.
Cox, 3E. & E. 428, the grantors were stated to reside at New
Street, Blackfriars, in the County of Middlesex, while Blackfriars
is in the City of London. ' It was held in both cases that the
variation was immaterial.

In Nisbet v. Cock, 4 Ont. App. R. 200, the signature of the
commissioner to the affidavit of dona fides was omitted through
inadvertence, although it was satisfactorily proved that the oath
was in fact administered. The instrument was held invalid as
against a subsequent execution creditor.

In Re Andrews, 2 Ont. App. R. 24, and in Davis v. Wickson,
18 G. L. J. N. S. 241, the omission of the word “him" at the
end of the affidavit of bona fides was considered fatal, and the
instrument held void as against subsequent execution creditors.

In Murray v. MacKensie, 1. R. 10 C. P. 6235, the grantor was
described in the bill of sale as residing at No. 37 Malpas Road,
Deptford, and the attesting witness as residing at 2 South
Terrace, Hatcham Park Road, while in the affidavit filed with
it the deponent stated that the grantor resided at No. 73 Malpas
Road, Deptford, and he, himself, resided at 3 South Terrace,
Hatcham Park Road. This was held to be a fatal misdescrip-
tion, not in compliance with the requirement of the statute.

In Ex parte Hooman, in Re Vining, L. R. 10 Eq. 63, the
assignor was described as ¢ Esquire,”” while he was lessee and
manager of a theatre. The description was declared insufficient,
and the bill of sale, notwithstanding registration, held null and
void as against his assignee in bankrui)tpy.

In Castle v. Downton, L. R. 5 C. P. Div. 56, the affidavit
describing the grantor in bill of sale stated that he ¢ was until
lately '’ a commercial traveller, while he was in fact a commercial
traveller at the date of the execution of the bill of sale; it was
held that the description of his.occupation was insufficient.

In Zarchinv. The North Western Deposit Bank, L. R. 8 Exf”

80, the grantor was described in bill of sale as an accountant,
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while he was 4 clerk in an accountant’s department, the variation
was held fatal, Thjs decision was affirmed in appeal in L.. R, 1o
Ex 64,

If such great accura
Occupation and residence
ing Wwitness,
the amount
be consider,
Statements

Cy is necessary in affidavits as to the
of the grantor,.and even of the attest-
@ fortiori should it be required in the statement of
due by the mortgagor to the mortgagee, which might

ed as one of the most important and most material
of the affidavit of bona fides.

In the present case, the amount secured b
Jeft in blank, 'Of course, by referring the statement .in the
affidavit to the, consideration of the mortgage, one might infer
‘ but according to the line of authorities on
» the only conclusion to be arrived at is that such a
feature of the affidayit should be stated

d accuracy, leaving nothing to inference,
Vagueness or ambiguity,

I think the blay
the instrument voi
should stand, and

y the mortgage was

k left in the affidavit is a fata] omission, and
d as against execution creditors, The verdict
the rule should be discharged with costs,

TavLOR, J.—The Plaintiff in thig iy
800ds seized, under a chattel mortg,
who are execution creditors of the mortgagor. At the tria]
before the Chief Justice a verdict was entered for the defend-

ion new presented for decision by the Court
or 'insuﬂ‘iciency of the affidavit made by the
and which is required by Con, Stat, Man. c. 49,

Wterpleader issue claims the
age as against the defendants

mortgagee,
S. 1.

at every mbort,

That section requires th, 8age or conveyance of
filed within a s

890ds and chattels shal] be pecified time, together
with an affidayit of execution, ‘““and also with the affidavit of
the mortgagor or his agent, that the mortgagor therein named is
justly and truly indebted to the mortgagee in the sum mentioned
in the mortgage,” &c. In the Present case the affidavit yseq is
the ordinary printed form on the back of the mortgage, with
blanks intended to be filled up in writing for the particular case.
As it stands sworn to, the mortgagee is made to swear that ¢ the
mortgagor in the foregoing bill of sale by way of mortgage
Is justly and truly indebted to me this deponent Alexander
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Meclntyre, the mortgagee therein named, in the sum of
dollars mentioned therein.”’

The plaintiff contends that the statute is in fact. complied
with, as the mortgagee swears that the mortgagor is indebted to
him in the sum of dollars, that is, in the amount of dollars
mentioned in the mortgage.

It is not easy, in view of the numerous decisions both in
Ontario and in England in which apparent detects in bills of sale
and chattel mortgages and in affidavits connected with these
have been held in some cases fatal and in others immaterial, to
come to a perfectly satisfactory conclusion upon the point now
presented. Iincline, however, to the opinion that this affidavit
cannot be supported.  From the whole of the authorities I think
the conclusion must be drawn that the Coucts deal with such
instruments with considerable strictness. The form of affidavit
which has long been in use in Ontario, and which has also been
in use in this Province, has been one in which the mortgagee has
been made to swear, not in general terms, that the mortgagor is
justly and truly indebted to the mortgagee in the sum mentioned
in the mortgage, but that he is indebted in a particular amount
mentioned in the mortgage, and which sum is set out in the
affidavit. No doubt there is an advantage in having the atten-
tion of the mortgagee when making the affidavit specifically
called to the sum in which he is swearing that the mortgagor is
indebted to him.

In the affidavit in the present case it was clearly intended that
he should swear to the specific amount, but as we find it, what
he swears to is, that the mortgagor is justly and truly indebted
to him ““in the sum of dollars mentioned therein."
An affidavit sworn to with such a blank in it does seem objec-
tionable.

Upon the best consideration I have been able to give-this case
I have come to the conclusion, although I confess with some
hesitation, that the affidavit in question is insufficient, and that
the verdict in favor of the defendants entered by the learned
Chief Justice should stand.

The rule will therefore be discharged with costs.
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UNION BANK OF LOWER CANADA v. DOUGI

(IN Appgat..)
Confessing Judgment,—

In pursuance of an agra
then in insolvent circy

ASS.,

Fraudulent 2reference,

eement thade between the defendant H, (who was

T
editors, two documents

v ived, became imme.
diately payable,
By the second instrument the creditors assigned all their claims to the
defendant D, in order that an action might be brought for the recovery of all
the claims.

Tt was at the same time verbally agreed that such an action should at once
be brought, and that defendant H. should facilitate the obtaining of the
judgment,

a writ was issued,
§ claration and pleas
were filed on the same day. ing, the defendant was exam.-

ade striking out the pleas,
ned and execution issued, ®

Upon a bill filed by a subsequent judgment creditor—

upon which judgment was sig

Held, upon re-hearing reversing the judgment of Taylor, J., (a)
MeDonald v, Crombie, (Sup. Ct. not yet reported) t
not void as a fraudulent.preference,

J-S. Ewart, Q.C., and G. Brophy for plaintifs,
£, B. Robertsonand H. E. Crawford for defendant Douglass.
G. B. Gordon for defendant Hodder.

and following
hat the judgment was

[27¢% _June, 7885.]

—The judgment obtained by the defendant
ed upon a writ issued, specially indorsed,
served upon the defendant Hodder ; decla-
Pleas put iri by the defendant ; application
amine the defendant upon his pleas; and
upon application to a Judge in Chambers for leave to strike out
e Bl e e

b
(@) 1 Man, L. R,, 135.

WaLLBRIDGE, C. J.
“Douglass was obtain
which was personally
ration was filed and
was then made to ex;
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the pleas and to sign judgment—the order was made permitting
this to be done.

A bill was filed attacking this judgment so obtained as void, in
giving priority to preferred creditors and as coming within the
Con. Stat. Man. c. 37, s. 95, prohibiting the giving a confession
of judgment, cognovit actionem, or warrant of attorney to confess
judgment with intent in giving such confession, cogrovit actionem
or warrant of attorney to confess judgment to hindér, defeat or
delay creditors, wholly or in fact, or with the intent thereby to
give one or more of the creditors of such person a preference or
priority over other creditors ; this statute enacts that any such
confession, cognouvit actionem, or warrant of attorney to confess
judgment shall be deemed and taken to be null and void against
the other creditors of tha person giving the same. This statute
differs from the statute of Elizabeth only in this, that it renders
preferences void when given by a creditor who is in insolvent
circumstances, or on the eve of insolvency, when given by
certain means set forth in the statute and there called confession
of judgment, cognovit actionem, or warrant of attorney. This
statute, after mentioning the different means by which the
judgments were to be obtained, declares these instruments so
mentioned void and ineffectual to support a judgment. It is
to be remarked, that it is the instruments known by the name of
confession of judgment, cognovit actionem or warrant of attorney
to confess judgment which are declared void, and these instru-
ments are declared ineffectual to support a judgment. It is
desired by the plaintiff to have this statute so read that all
cases within the mischief pointed at by it shall be declared
within the statute. If the statute had declared giving a prefer-
ence void, without naming the means by which the preference
was given then the Court might, and undoubtedly would, have
disregarded the means, but the statute has not dong so, but has
declared certain means void, that is confession of judgment,
cognovit actionem and warrant of attorney to confess judgment.
If we declared any other means than those mentioned in the
statute void we should be legislating, not interpreting the
statuté. It has been argued that the statute is a beneficial one,
and might be liberally construed. I cannot look upon it in
that light. The debtor prefers one creditor by one of the
forbidden means. This is “\rrong, because it is a malum pro-

\

\

hibitum,
creditor
- Hurst -
judgmer
fully to”
if to mal
the cred
exactly
cause of
attacking
creditor .
to accon
giving a
creditor ¢
pels the d
able to t
unworthy
declare a
do anothe
statute—t}
statute anc
what cann,
is given th
as Mr. Rc
statute bro
Supreme C
defendant,
dismissed w

P N

AW

TavLor,
declaring t]
against the
plaintiffs,

I then toc
fraudulent P
clause in the
Lucas, 1 On;
the interplea
Ontario auth

the re-hearin,
I then came t




MANITOBA rAw REPORTS. 311

hibitum, not morally wrong, The debt is due to this preferred
creditor, and the Statute of Elizabeth permits this preference,
- Hurst v, Jennings, 5 B. & C. 650. The statute permits a
judgment creditor, whose debt is not a whit more just, success-
fully to’attack the preference given by the debtor ; and then, as
if to make the absurdity more glaring, givesa preference itself to
the creditor successfully attacking. That is, the law does itself
exactly what it forbids others to do. I cannot see how the
cause of justice is advanced by this legislation, but if the bill
attacking the preferreq creditor were filed. in behalf of a
A creditor and all other creditors, then the statute might be said
\ to accomplish some good object. But it is argued that this
~ giving a preference by the Court is inflicting a penalty on the
creditor obtaining the preference through the debtor, and com-
pels the debtor to assign for the benefit of all creditors, agree-
able to the first Proviso in section 106, This would be an
unworthy method of enforcing compliance with a statute—first
declare a preference to be wrong ; then, to correct that wrong,
do another yourself, and by this means cause obedience to g
statute—this is too glaring. It is best simply to say, it is a
statute and must be obeyed, and not try to find an excuse for
what cannot be justified. It is the means by which preference
is given the statute condemns, and not the preference itself, or,
as Mr. Robertson tersely puts it—e A statute evaded is not 5
Statute broken, '’ McDonald v. Croméie, lately decided in the
Supreme Court at Ottawa, is, in my opinion, in point for the

defendant, I think the appeal should be allowed, and the bill
dismissed with costs, i

TAYLOR, J.—When this case was b
declaring the judgment recovered b

against the defendant Hodder fraudul
plaintiffs,

efore me I made a decree
Yy the defendant Douglass
ent and void as against the

I then took the same view of the clause in our statute-ivo
fraudulent preferences which was taken of the corrfs);)onding
clause in the Ontario statute by Mr. Juftice Armour in Zyrney v,
Lucas, 1 Ont. R. 625, and which in the sanie tase on the tria] of
the interpleader jssue Mr, Justice Burton said that but for the
Ontario authorities he would have/taken. The g ument upon
the re-hearing has not shaken my éonviction that the conclusion
I then came to was the correct one, ;

>
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But since then the case of McDonald v. Crombie has been
decided by the Supreme Court. In that case a majority of the
Judges in the Queen’s Bench Division of the High Court of
Justice, held the corresponding clause of the Ontario statute
must be confined to judgments obtained by means of the instru-
ments therein mentioned. By the appeal to the Supreme
Court this point was therefore directly raised, and that Court
has plainly decided that the proper view to be taken of the
statute is that only judgments obtained directly by one or other
of the three modes named in the statute are invalidated.

That judgment of the Supreme Court is binding upon me as
a judge of this Court, and in submission to it I concur in holding
that the decree in this case should be reversed and the bill
dismissed.

During the argument on the re-hearing the learned counsel for
the defendant seemedto take exception to the expression in my
judgment that in the interests of commercial morality and plain
honest 4taling it was to be regretted that the Courts in Ontario
should ‘Iave taken the view of the statute which they did.
When I so expressed myself I felt as a judge presiding in a Court
of Equity, the full force of what said of a Court of Equity by

a distinguished English judge,—‘‘ The view taken by this Cqurt

as to morality of conduct among all parties is one of the highest
morality. The standard by which parties are tried here, is a
standard I am thankful to say far higher than the standard of
the world.”  °

. [The decision in the case of Bank of Nova Scotia v. McKeand
1 Man. L. J. 175, was upon the same grounds also reversed. ]

TAYT v. CALLOWAY.

Decree for specific perfoemance refused, but without prejudice to
medy at law.

Bill filed for foreclosure. Defendant set up a special agree-
ment postponing time for maturity of mortgage, and a reduction
of the amount of principal. This agreement was lost, and the

5

only ¢
copy .
asked
Taylo:
never

On
the Fu
had nc
require
judgme

The
of Tayl]
that the

H »
spoke t
provisio
damage:
nothing

Chest
brought
order th
pleaded,
vary the

The ju
in which
fully mag

, condition

WALLB;
settled by



MANITOBA LAW REPORTS, 313

only evidence of ijts existence was that of an alleged compared
¢opy and the parol evidence of several witnesses, Defendant
asked specific performance of this agreement. At the hearing
Taylor, J., held that the agreement set up by defendant had
never been executed,

On re-hearing, Wallbridge, C, J., delivered the judgment of
the Full Court, and held that the agreement set up by defendant
had not been proved with that certainty and clearness which was
required in a suit for specific performance, but remarked in his
judgment that the defendant might sue at law for damages.

The minutes of the order on re-hearing affirming the decree
of Taylor, J., as settled by the registrar, contained a proviso
that the defendant might pursue his remedy at law for damages.

H. M. Howell, Q.C.,, on motion before the Chief Justice
spoke to the minutes of the above order, and asked that the
provision as to the defendant pursuing his remedy at law for
damages be struck out as an improper condition, and having
nothing to do with the case now before the Court.

Chester Glass supported the minutes. If ap action were
brought at law for damages and this Proviso were not in the
order the plea of estoppel by judgment ¢
pleaded, and we would be driven to then ma
vary the order,

The judgment of Taylor, J., in Kellyv. McKensie (@) was cited,
in which an application to vary the criginal decree was success-
fully made, ‘some time after re-hearing, and to insert a similar
. condition to that asked for in this case,

WALLBR]DGE, C. J., held that the minutes should stand as
settled by the registrar,

(@) Ante p. 203, .
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SMITH v. GROUETTE.
Principal and Agent.— Agreement-made by manager of a store.

When a party deals withlan agent supposing him to be the sole principal,
without the knowledge that the property involved belongs to another person,
that party is to be protected.

When a party allows his agent to act as though he were principal, and a
third party deals with him as owner, the principal is bound by the act of his
agent, even if he exceeded his authority.

If a purchaser purchases goods from an agent, without any notice that the
«goods are not the goods of the agent, he is entitled to set off the amount due
to him from the agent against the price of the goods.

The above principles applied to the purchase of goods from the manager of
a store upon an agreement by him for payment by set off of his personal debt.

7. H. Gilmour for plaintiff.

1
L. A. Prudhomme for defendant }
[z3th March, 1885.]

Dusuc, J.—The plaintiff brings this action for the balance of
an account for goods sold to the defendant out of his store in
St. Boniface.

The defendant contends that whatever goods he had from said
store were purchased from John A. Smith, plaintiff’s son, who
kept said store, and against whom he has a set off.

The evidence shows that the plaintiff opened the said store at
St. Boniface, in May, 1878, and put his son John A. Smith in
charge of the same, he, the plaintiff, carrying on business in the
City of Winnipeg. The St. Boniface store was kept exclusively
by the plaintiff’s son from May, 1878, until the 2nd November,
1880, when the plamtxﬂ" closed his business in Wmmpeg and
went over to the St.‘Boniface store, his son remaining at the
store and acting as he had-previously done up to May, '1881.

In June, 1880, the defendant went to the store, and entered
into a contract with Smith, Jr., to cut wood on the line of the
Canadian Pacific Railway Company, the supplies to carry out said
contract to be taken from the store. The young Smith was in
partnership with a man named Hubert to have wood cut and
delivered on the C. P. R. line about Monmouth and Shelly.
Hubert was conducting the wood operation on the railway line,
and young Smith was sending out men and provisions from the
store, and was to [);J.y for the work,
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It is admitteq b;

with John A, Smj

at he cut and delivered o

Y the plaintiff that the defendant had a cont,
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th, to cut wood for him, John A, Smith,
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»-and that the moneys
amount to a higher sim than the amount

» Was not the real owner of the
The plaintif says that he had a s
““A. Smith ;" that his accounts wy
name. But defendant says he on
store, and he did not know an
as owner of said store,
or what was the name written on the sign—he not b
read—and that he haq No reason to doubt or
other person might own the said store,
The goods were to be shi

8N over the store door markeq
ere made in his, A, Smith’s,
ly knew the store as Smith’s

eing able to
suspect that any

pped by the railway to defendant’s
camp in the woods, through Hubert, and the plaintiff swears that

he sent them to the railway station, The plaintiff admits that he
was to pay the freight, and that the goods were to be charged to
defendant, at Monmouth or Shelly, the same price that they were
sold at the store in St Boniface. The Plaintiff says that some of
the goods were consigned or addressed to Hubert for the defend-
ant, and that some were addressed to the defendant himself,

f the goods ordered were not
» and that a certain quantity of the
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. ods charged in the particulars were not even ordered at all,
@d were not received.
~ As to the wood contract, the defendant and Raymond both
swear that the agreement with John A. Smith was, that they
were to cut the wood for Smith and Hubert, but that Smith/was’
# to pay for it, and that the defendant was to look to him for his
pay. The question is, whether the plaintiff can recover the price
of goods sold to defendant from the store, without any regard to
the agreement made between defendant and his som when the
\\ goods were purchased.
™~ % The plaintiff claims that his son was only a clerk, and had
no right to make for him any contract as the one alleged by
defendant.

But the fact is, that the son was more than an ordinary clerk ;
he was at least the manager or general agent of the plaintiff at
the store ; and there can be no .question that the plaintiff would
be responsible for anything done by him in connection with the
business of the store.

The contract made here by young Smith with the defendant,
not being done in the usual course of business of tlie store, is
the plaintiff entitled to disregard it altogether, or can he be
bound, by it ? :

It appears that when a party deals with an agerit, supposing
him to be the sole principal, without the knowledge that the
property involved belongs to another person, that party is to be
protected. And if a party adopts a certain person as his agent,
he must adopt him throughout, and take his agency cum onere.
Hovilv. Pack, 7 East, 166.

When a party allows his agent to act as though he was princi-
pal, and a third person deals with him as owner, the principal is
bound by the act of his agent, even if he exceeded his authority.
And if a purchaser purchases goods from an agent, without any
notice that the goods are not the goods of the agent, he is entitled
to set off the amount due to him from the agent against the price
of the goods. Ex parte Dixon, L. R. 4 Ch. Div. 133 ; Ram-
azotti v. Bowring, 7 C.B., N. S. 851 ; Dunlop v. Lambert, 6
Cl. & E. 60o0. :

In the present case, the plaintiff’s son is there in charge of
the store. He deals with defendant without telling him that he
is not the owner. He knew, or must have known, that the de-
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fendant conside
with defendant he agrees that
should look for his pay.

himself comes to the store ; he sees the defendant ordering goods

red him as the ?)wner; and in the wood contract

he is the one to whom defendant
Some months afterwards, the plaintiff

to be sent out to the woods,
knows that his said son is in
that the defendant expects t

under his contract with his son ; he
that wood contract 5 he must know

0 pay for the goods with work on
the contract ; yet he never intimates to him that he intends to

have the store account kept independent of the wood contract,
and thaf it has to be paid to him, whether his son pays for the
- wood or not. The defendant has a‘right to assume that Smith
the storekeeper, and Smith the wood contract man is the same

person, and' that he can set off his claim on the wood contract
against the store account,

The amount of the plaintiff’s particulars js $353.37, and he
gives credit to the defendant for $229.07, leaving a balance of
$124.30, which he claims with interest, The defendant swears
that the groo item on the credit side of th

» though one might suppose that the wood
credit of $37.50 might be on the wood
with Smith and Hubert.
The quantity of wood c
under the contract, entitle:
taking off the sum of $37.
is entitled to be credited
claimed by the plaintiff,

« It is true that Smith, the younger,
contract, and that he had Hubert as a
shows that the bargain was made with
Was one of the terms_of the
pay for the wood.

Without going into the details of the particulars, and examining
whether the goods not received by defendant, or at least those
Proven not to have been ordered at all, should oy should not be
chargeable against the defendant, I consider that the defendant

ut by defendant, according to prices
s him to a credit of $224.50. Even
50, already credited, the amount he
‘would. cover more than the $124.30

Was not alone in the wood
Partner; but the evidence
Smith himself, and that it
agreement that he, Smith, was to
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is entitled to set off against the store account, the amount
admitted to be due on the wood contract, and as it more than
covers the amount claimed by the plaintiff, I think the verdict
should be for the defendant.

GORDON v. THE TORONTO, MANITOBA AND
NORTH WEST LAND CO.

(IN APPEAL.)
Corporation.—Employment.—Seaq/.
Held,—A timekeeper is not such % «superior officer” that his employment by
a corporation must be under seal.
J. S. Ewart, Q.C., for plaintiff.
F. B. Robertson for defendants.
(28th May, 1885.)
Dusug, J., delivered the judgment of the Court ().

This action is for salary, under a contract for hiring, and for
work and labor done for defendants, as per particulars.

The defendants were engaged in farming and milling opera-
tions in Souris City, Manitoba. W. H. Knowlton, as secretary
and treasurer of the defendant’s company, by letter of the 15th
of September, 1882, instructed the manager, Wm. Scott, to em-
ploy the plaintiff as time-keeper of the men and teams working
for the defendants, and stated in said letter what were to be his
duties. s iy

On the 16th of September Knowlton writes to the plaintiff
and sends him books for himself, for the miller and for the sur-
veyor, and instructs him as to what he has to do. On the 26th
of September Knowlton writes again to the plaintiff and instructs
him as to what the directors desired him to do, as expressed by
them at their meeting of that day. By another letter of the
same day, the 26th of September, Knowlton writes to the plaintiff

(a) Present—Dubuc, Taylor, Smith, JJ.
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that, on that day, the board of directors

had confirmed his
appointment ‘and had fixed his salar

Knowlton, and by G. B,
solicitor, were also produced at the trial.
Pursuant to the instructions contained in said letters, the
plaintiff entered into the service of' the defendants, at Souris
City, and worked for them until the 16th of November, 1882,
when he resigned. : In his particulars, he claims four months’
wages, because, as he says, his resignation was not accepted ;
but the judge who tried the cause allowed him two months and
all the items for work and labor.

The points raised by the defence are,
of employment by the defendants,
himself to be an important - offic
except by contract under seal
that Knowlton, who engaged
defendants, and authorized to

Can the plaintiff, employe
recover salary or wages agai
contract not under seal ?

In Haigh v. North Brierty Uniom, 28 1, J.Q. B. 63, the
Court held that an accountant employed to audit the accounts

of the defendants, was entitled to recover, although the contract
Wwas not under seal, :

that there is no evidence
as the plaintiff, having shown
er, could not be employed,
5 and that it was not even proven
the plaintiff, was secretary of the
employ the plaintif,

d in the capacity of time-keeper,
nst the defendant Company, on a

In Bateman v. Mayor of Ashton-under
the plaintiff was held entitled to recove
contract which was not under seal,
so done, if not contemplated by th
not expressly prohibited by the said

/under which he claimed was not nec
otherwise incapable of being enforce
\_court of law.

~Lyne, 3 H. & N. 323,
r for work done under
on the ground that the work"
e Act of incorporation, was
Act; and that the contract
essarily illegal and void, or
d against the Company in a

In Reuter v. 77, Electric T elegraph Co.,
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a special meeting ; the Plaintiff sued the
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work and received payments by cheques for it. It was held that
the contract was ratified, if not authorized by the Company, -
and binding.

« In TZotterdell v. Fareham Brick Co., L. R. 1 C. P. 674, two
men promoted a company, which was incorporated, and had
five other persons with them to sign a memorandum of associa-
tion, but filed no articles of association, and no shares were
allotted, except those of the seven persons who signed the
memorandum. The plaintiff entered into an agreement with the
promoters, who signed respectively as chairman and managing
director. The contract was not under seal. It was held that,
in the absence of evidence to the contrary, the jury were justified
in presuming that the two directors had authority to bind the
company.

In the present case, there is ample evidence that the plaintiff
was employed by the defendants. The letters of Knowlton,
secretary of the defendants’ Company, to the Company’s man-
ager, William Scott, and to the plaintiff himself, establish the

- employment beyond any doubt. The said letters have a printed

heading, in which are found the corporate name of the defend+
ants, the names of the president and vice-president, the name
of W. H. Knowlton as secretary and treasurer, and the name of
G. B. Gorden, of Winnipeg, as solicitor. Knowlton writes to
the plaintiff to inform him of his appointment at a meeting of
directors, and of the salary fixed by the said board of directors,
at the same meeting. And the defendants recognized and ratified
his appointment by paying him a large portion of his salary.

As to the objection that the contract was not under seal, the
plaintiff, acting as time keeper, cannot be considered such a
superior officer as could not be employed except by contract
under seal, when in Haigh v. North Brierly Union, an account-
ant employed to audit the accounts of the defendants was held
entitled to recover. e

As to the items claimed under the common counts, they are
for such work as is ordinarily done by laborers and teamsters ;
the plaintiff swore he did the work and it was not denied. The
learned Chief Justice who tried the cause found that he was en-
titled to be paid for such work as well as for two months’ salary,
and I think his verdict should not be disturbed.

Rule discharged with costs,

Domi
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THE QUEEN v, RIEL,

Treason.—Jurisdiction of North West Court.— Information. —
Evidence in shorthand, —dAppeal upon fact. —/Insanity.

I. In the North West Territories a stipendiary magistrate and a justice of the
peace, with the intervention of a jury of six, have power to try a prisoner
charged with treason. The Dominion Act 43 Vic. c. 25 is not witra
vires.

2. The information in such case (if any information be necessary) may be
taken before the stipendiary magistrate alone, An objection to the
information would not be waived by pleading to the charge after objec-
tion taken,

3. At the trial in such case the evidence may be taken by a shorthand
reporter,

4. A finding of “guilty " will not be set aside upon appeal if there be any
evidence to support the verdict.

5. To the extent of the powers conferred upon it, the Dominion Parliament
exercises not delegated, but plenary powers of legislation. ¥

Insanity, as a defence in criminal cases, discussed,

J-S. Ewart, Q. C..and 7 x. Lemienx and Chas. Fitzpatrick
of the Quebec Bar for the prisoner.

C. Robinson, Q. C, and B. B. Osler, Q. C., both of the
Ontario Bar, and /. 4. M. Aikins, Q. C., for the Crown.

Loth September, 188 5.1

WaALLBRIDGE, C. J.—The prisoner was tried before Hugh
Richardson, Esquire, a stipendiary magistrate in and for the
North West Territories, in Canada, upon a charge of high
treason. The trial took place on the twentieth day of July,
A. D. 1885, at Regina, in that Territory, under the Dominion
Act 43 Vic. ¢. 25, known as “The North West Territeries Act,
1880.”

Section 1 of that Act declares, that (ae torrx
Rupert’s Land and the North West "T'erritory ( e
vinces of Manitoba and Keewatin , shall continy. 1o 1¢ s
and known as “'The North West Teritories.”

Manitoba was erected inw o o)

Dominion Act 53 Vie, ¢, By (relh Mg
VOL T, M. 1, R,
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to amend and continue the Act 32 & 33 Vic. c. 3, and to establish
and provide for the government of the Province of Manitoba.”
Since which time Manitoba has formed a distinct Province, with
regularly organized Government, separate Legislature and Courts.
By an Imperial Act passed in 34 & 35 Vic. ¢ 28, cited as “The
ritish North America Act, 1871, the Act 33 Vic. c. 3, providing
for the government of the Province of Manitoba, was declared
valid and effectual, from the day of its having received the Royal
assent., '

The North West Territories Act, 1880, before referred to, under
the head “Administration of Justice,” scction 74, empowers the
Governor to appoint, under the Great Seal, one or more fit and
proper person or persons, barristers-at-law or advocates of five years
standing, in any of the Provinces, to be and act as Stipendiary
Magistrates within the North West Territories. And by sec. 76,
each stipendiary magistrate shall have magisterial and other func-
tions appertaining to any justice of the peace, or any two justices
of the peace; and one stipendiary magistrate is by that section,
and the four following sub-sections, given power to try certain
crimes therein mentioned, in a summary way, without the inter-
vention of a jury,  For crimes thus enumerated, the prisoner can
be punished only by fine or fine and imprisonment, or by being
sentenced to a term in the Penitentiary. Sub-section 5 of section
76, however, under which this prisoner was tried, is in the following
words :—

“In all other criminal cases, the stipendiary magistrate and a
justice of the peace, with the intervention of a jury of six, may
try any charge against any person or persons, for any crime.”

Sub-section 10 of said section is in these words :—

‘“Any person arraigned for treason or felony may challenge
peremptorily, and without cause, not more than six persons.”
And by sub-section 11, “The Crown may peremptorily challenge
not more than four jurors,” !

If any doubt were entertained whether this Act was intended
to extend to the crime of treason, this section would explain it ;
as by it an alteration is made in the number of peremptory chal-
lenges allowed to the Crown, reducing them to four.

y section 77 of that Act, it is enacted, that *Any person
conyicted of any offence punishable by death, may appeal to the
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Court of Queen’s Bench of Manitoba, which shall have jurisdiction
to confirm the conviction or to order a new trial, and the mode
of such appeal, and all particulars relating thereto, shall be deter-
mined from time to time by ordinance of the Lieutenant Governor
in Council.”

This prisoner was arraigned, and pleaded not guilty, and was
tried before the said Hugh Richardson, Esquire, a stipendiary
magistrate, and Henry Le Jeune, Esquire, a justice of the peace,
with the interventicn of a jury of six jurymen.

The case was tried upon the plea of not guilty to the charge.
The prisoner was defended by able counsel, and all evidence called
which he desired. No complaint is now made as to unfairness,
haste, or wang of opportunity of having all the evidence heard
whicli he desired to have heard,, The jury (&urned a verdict of
guilty, and recommended the prisoner to mercy.  Upon this state
of circumstances, the case came hefore the Court of Queen’s
Bench for Manitoba, by way of appeal, under section 77 of the
North West Territories Act, hereinbefore mentioned. It will be
observed that the power of this Court upon appeal is limited to
the disposition of the case in two ways, viz. : either, in the words
of the statute, “to confirm the conviction, or to order a new
trial.”  We ean dispose of it only in one of these two ways.

Upon the argument before this Court no attempt was, or could
be, made to show that the prisoner was innocent of the crime
charged ; in fact, the evidence as to guilt is all one way. The
witnesses called upon the defence were so called upon the plea
of insanity. The whole evidence was laid before us, and upon
examining that evidence I think counsel very properly declined
to argue the question of the guilt or innocence of the prisoner.

The argument before us wis confined to the constitutionality
of the Court in the North West Territory, and to the question of
the insanity of the prisoner. As to the question of constitution-
ality, or jurisdiction, in my opinion the Court before which the
prisoner was tried does sustain its jurisdiction, under and by
the Imperial Act 31 & 32 Vic. c. 105, . 5, being The Rupert’s
Land Act, 1868, by which power is given to the Parliament of
Canada to make, ordain and establish laws, institutions and
ordinances, .and to constitute such courts and officers as may he
necessary for the peace, order, and good government of Her
Majesty's subjects therein, meaning Rupert’s Land, being the
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country embraced within that Territory within which this crime
was committed.  This statute alone confers upon the Dominion
Parliament the power both to make laws and establish courts.
Secondly, The Dominion Act 32 & 33 Vic, c. 3, intituled “An
Act for the temporary. government of Rupert’s Land and the
North West Territories, when united with Canada,” passed in
pursuance of section 146 of the British North America Act,
1867, by which both Rupert’s Land and the North West Ter-
ritory were declared to be comprehended under the one desig-
nation of “The North West Territories,” Ample power is there
given to make, ordain, and establish laws, institutions and ordi-
nances for the peace, order and good government of Her Majesty’s
subjects therein ; and section 6 of that Act confirms the officers and
functionaries in their offices, and in all the powers and duties as
before then exercised. This Act, if wltra vires of the Dominion
Parliament, at that time, was validated by the Imperial Act 34 & 35
Vic. ¢, 28, intituled “ An Act respecting the establishment of
Provinces in the Dominion of Canada,” in which the 32 & 33 Vic.
C. 3, is in express words made valid, and is declaredk “to be,
and be deemed to have been, valid and effectual for all purposes
whatsoever, from the date at which it received the assent (22nd of
June, 1869), in the Queen’s name, of the Governor General of
the Dominion of Canada.” In my judgment, under both these
Acts the Courts in the North West Territories are legally estab-
lished, and whether the power were a delegated power or a plenary
power, appears to me indifferent. The question is asked, could
the Dominion Parliament legislate on the subject of treason ?
That question does not arise, because the Imperial Act validates

the Dominion Act, and thus the Act has the full force of an Im-
perial Act.

The Imperial Act has, by express words, made the Dominion
Act “valid and effectual for all purposes whatever from its date,”
and it thus becawme in effect an Imperial | Act, and has all the
effect and force which the Imperial Parliament could give it.

The Dominion Parliament thus had power to make the enact-
ment called “ The North West Territories Act of 1880,” and the
prisoner was tried and convicted in accordance with the provisions
of this latter Act. Of the regularity of those proceedings no
complaint is made except upon one point, which is that the
information or charge upon which the prisoner was tried does not
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show that the information was taken before the stipendiary
magistrate and a justice of the peace, and it is contended that
this objection is fatal to the form of the information. By section
76 of the N. W. T, Act, the stipendiary magistrate is declared to
have the magisterial and other functions of a justice, or any two
justices of the peace. An information could not only have been
laid before him, as it in fact was, but could have been laid before,
and taken by, a single justice of the peace. But if what is meant
by the objection is, that the charge, for that is the word used in
that sub-section of the statute under which the priéuner was tried,
should show on its face that this charge was tried before the sti-
pendiary magistrate and a justice, then it is answered by the fact
that he was so tried before the stipendiary. magistrate and Henry
Le Jeune, a justice of the peace.

The fitth sub-section of the statute thus having been complied
with as to the form of the charge, the law is, that inferior courts
must show their jurisdiction on the face of their proceedings ; but
the contrary is the law in the case of superior courts. A court
having jurisdiction to try a man for high treason and felonies
punishable with death, cannot be called an inferior court; and
this court has all the incidents appertaining to a superior court,
and is the only court in the North West Territories.

The court constituted under the N, W. T. Act of 1880, being
a superior court, need not show jurisdiction on the face of its
proceedings.  The authorities cited to maintain the position were
of inferior jurisdictions and are not applicable.

On 7th May, 188c, the Dominion Government, by the N, W. T,
Act, constituted the Court of Queen’s Bench of Manitoba a Court
of Appeal in respect to offences punishable with death,

It is the prisoner, however, who appeals to us, not the Crown,
and he can hardly be heard to object to the jurisdiction to which
he appeals.

It is further urged that the stipendiary magistrate did not take,
or cause’to be taken, in writing, full notes of the evidence and
other proceedings upon the trial,

It is true, the evidence produced to us appears to have been
taken by ka‘s‘bor‘t-hand writer ; whether the stipendiary magistrate
took, or caused to be faken, other notes in writing after the trial,
in pursuance of sub-section 7 of section 76 of the Act, does not
appear.
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consist of twelve, or of any particular number. In Manitoba, in
civil cases, the jury is composed of tWelve, but nine can find a
verdict. In the North West Territories Act, the Actitself declares
that the jury shall consist of six, and this was the number of the
jury in this instance, Would the stipendiary magistrate have been
justified in impannelling twelve, when the statute directs him to
impannel six only?

It was further complained that this power of life and death was
too.great to be entrusted to a stipendiary magistrate.

What are the safeguards ?

The stipendiary magistrate must be a barrister of at least five
years standing.  There must be associated with him a justice of
the peace, and a jury of six. The court must be an open public
court. The prisoner is allowed to make full answer and defence
by counsel.

Section 77 permits him o appeal to the Court of Queen’s Bench
in Manitoba, when the evidence is produced, and he is again
heard by counsel, and three judges re-consider his case. Again,
the evidence taken by the stipendiary magistrate, or that caused
to be taken by him, must, before the sentence is carried into
effect, be forwarded to the Minister of Justice ; and sub-section eight
requires the stipendiary magistrate to postpone the execution, from
time to time, until such report is received, and the pleasure of the
Governor thereon is communicated to the Lieutenant Governor.
Thus, before sentence is carried out, the prisoner is heard twice
in court, through counsel, and his case must have been considered
in Council, and the pleasure of the Governor thereon communi-
cated to the Lieutenant Governor.

It seems to me the law is not open to the charge of unduly or
hastily confiding the power in the tribunals before which the
prisoner has been heard. The sentence, when the prisoner appeals,
cannot be carried into effect until his case has been thiree times
heard, in the manner above stated. ez

Counsel then rest the prisonér’s case upon the ground of in-
sanity, and it is upon this latter point only that the prisoner called
witnesses.

The jury by their finding have negatived this ground, and the
prisoner can only ask, before us, for a new trial , we have no other .
power of which he can avail himself, The rule at law in civil
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cases is, that the evidence against the verdict must greatly pre-
ponderate before a verdict will be set aside ; and in criminal cases
in Ontario, whilst the law (now repealed) allowed applications for

new trials, the rule was more stringent—a verdict in a criminal -

case would not be set aside if there was evidence to go to the
jury, and the judge would not express any opinion upon it if there
was evidence to go to the jury, if their verdict could not be
declared wrong. 1 have carefully read the evidence, and it
appears to me that the jury could not reasonably have come to
any other conclusion than the verdict of guilty ; there is not only
evidence to support the verdict, but it vastly preponderates.

It is said the prisoner labored under the insane delusion that
he was a prophet, and that he had a mission to fulfil. When did
this mania first seize him, or when did it manifest itself ? Shortly
before he came to Saskatchewan he had heen teaching school in
Montana. It was not this mania that impelled him to commence
the work which ended in the charge at Batoche. He was invited
by a deputation, who went for him to Montana. 'The original idea
was not his-—did not originate with him, Tt is argued, however,
that his demeanor changed in March, }ust befbre the outbreak. Be-
fore then he had been holding meetings, addressing audiences,
and acting as a sane person. His correspondence with General
(now Sir Frederick) Middleton betokens no signs of either weak-
ness of intellect or of delusions. Taking the definitions of this
disease, as given by the experts, and how does his conduct com-
port therewith., The maniac imagines his delusions real, they are
fixed and determinate, the bare contradiction causes irritability.

The first witness called by the prisoner, the Rev. Father Alexis
André, in his cross-examination says as follows :—

Q. Willyou please state what the prisoner asked of the Federal
Government ?

4. T had two interviews with the prisoner on that subject.

Q. The prisoner claimed a certain indemnity from the Federal
Government. Didn’t he ?

A. When the prisoner made his claim, I was there with another
gentleman, and he asked $100,000. We thought that was exorbi-
tant, and the prisoner said, “Wait a little, I will take at once
$35,000 cash.” [

Q. Is it not true the prisoner told you he himself was the half-
breed question ? s
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4. He did not say so in express terms, but he conveyed that
idea. He said, “If T am satisfied the half-breeds will be.”

The witness continues : T must explain this, This objection
Wwas made to him, that even if the Government granted him the
$35,000, the half-breed question would rémain the same ; and he
said, in answer to that, “If I am satisficd, the half-breeds will be.”

Q. Is.it not a fact he told you he would even accept a less sum
than the $35,000 ?

4. Yes; he said, “Use all the influence you can, you may not

getall that, but get all you can, and if you get less, we will see.”

» Fhis was the crossexamination of a witness called by the
prisoner,

To General Middleton, after prisoner’s arrest, he speaks of his
desire to negotiate for a money consideration.

In my opinion, this shows he was willing and quite capable of
parting with this supposed delusion, if he got the $35,000.

A dclusfon must be fixed, acted upon, and believed in as real,
overcome and dominate in the mind of the insane person. - An
insanity which can be put on or off at the will of the insane
person, according to the medical testimony, is not insanity at all
in the sense of mania, i

Dr. Roy testified to his having been confined in the Beauport
Asylum at Quebec, from which he was discharged in January,
1878.  His evidence was so unsatisfactory, the answers not readily
given, and his account of prisoner’s insanity was given with so much
hesitation, that I think the jury were justified in not placing any
great reliance upon it.

Dr. Clarke, of the Toronto Asylum, as an expert, was not
sufficiently positive to enable any one to form a definite opinion
upon the question of the sanity of the prisoner,

Dr. Wallace, of the Hamilton Asylum ; Dr. Jukes, the medical
officer, who attended the prisoner from his ‘arrival at Regina ;
General Middleton, and Captain Young—these all failed to find
insanity in his conduct or conversation. Neither could the Rev.
Mr. Pitblado, who had a good opportunity of conversing with him.

In my opinion, the evidence, against his insanity very greatly
preponderates. Besides, it is not every degree of insanity or mania
that will justify his being acquitted on that ground. The rule in

that respect is most satisfactorily laid down in the MeNaghten
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case, 10 Cl & Fin. %A\L'\Notwilhstnnding the party accused
did the act complained 0f_with a view, under the influence of
insane delusion, of redressing some supposed grievances or injury,
or of producing some public benefit, he is nevertheless punishable

according to the nature of the crime committed, if he knew at "

the time of committing such crime that he was acting contrary to
law. ;

I think the cvidence upon the question of insanity shows that
the prisoner did know that he was acting illegally, and that he
was responsible for his acts.

In my opinion, a new trial should be refused, and the conviction
confirmed.

‘TavLOR, J.—This is ay appeal brought under the provisions of
scction 77 of the North West TTerritories Act, 1880, Dom. Stat.
43 Vic,, c. 25, by Louis Riel, from a judgment rendered against
him at Regina, in the North West Territories.

On the 2oth day of July last the appellant was charged before

Hugh Richardson, Esq., Stipendiary Magistrate, and Henry Le
Jeune, Esq., a Justice of the Peace, sitting as a Court under the
provisions of section 76 of the above-mentioned statute, with the
crime of treason. After a plea by the appellant to the jurisdic-
tion of the Court, and a demurrer to the sufficiency in law of
the charge or indictment, had both been overriled, the appellant
pleaded not guilty. The trial was then, upon his application,
adjourned for some days to procure the attendance of witnesses
‘on his behalf. On the 28th of July the trial was proceeded
with, and a large number of witnesses were called and examined.
At the trial the appellant was defended by three gentlemen of
high standing at the bar of the Province of Quebec. Judging
from the arguments addressed to this Court by two of these
gentlemen on the present appeal, I have ro hesitation in speak-
ing of them as learned, able and zealous, lly competent to
render to the appellant all the assistance in the)power of counsel
to afford him. On the 1st of August, the casf having been left
to the jury, they returned a verdict of guilty, and thereupon
sentence of death was pronounced. From that he brings his
appeal,

It -was not urged before this Court, as it was on the trial at
Regina, that the appellant should have been sent for trial to the
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Province of Ontario, or to the Province of British Columbia,
instead of his being brought to trial before a stipendiary magis-
trate and a justice of the peace in the North West Territories.

This point not having been argued, it is ‘unnecessary to
consider whether the Imperial Acts 43 Geo. III, c. 138;
1 & 2 Geo. IV, c. 66, and 22 & 23 Vic. c. 26, are, or are
not now in force.  Only a passing allusion was made to them by
counsel. The first of them was repealed by the Statute Law
Revision Act, 1872 (35 & 36 Vic. c. 63), and part of the
second was repealed by the Statute Law Revision Act, 1874
(37 & 38 Vic. c. 35). At all events, the Imperial Govern-
ment has never, under the authority of these, appointed in the
North West Territories justices of the peace, nor established
courts, while under other statutes hereafter referred to, wholly
different provision has been made for dealing with crime in

those Territories, so that they must be treated as obsolete if not
repealed.

It was contended by the appellant’s counsel that the Imperial
statutes relating to treason, the 25 Edw. IIL, c. z; 7 Wm. III1.,
¢ 3; 36 Geo. IIL, c. 7, and 57 Geo. IIL, c. 6, which define
what is treason, and provide the mode in which it is to be
tried, including the qualification of jurors, their number, and
the method of choosing them, are in force in the North West
Territories. And it was argued, that in legislating for the North
West "Cerritories, the people of which are not represented in the
Dominion Parliament, that Parliament exercises only a delegated
power, which must be strictly construed, and cannot be exercised
to deprive the people there of rights secured' to them as British
subjects by Magna Charta, or in any way alter these old statutes
to their prejudice. Now of this argument against any change
being made in rights and privileges secured by old charters and
statutes, a great deal too much may be made,

That these rights and privileges, wrested by the people from
tyrannical sovereigns many centuries ago, were and are valuable,
there can be no question. Were the sovereign at the present
day endeavouring to deprive the people of any of these, for the
purposes of oppression, it would speedily be found that the love
of liberty is as strong in the hearts of British subjects to-day as
it was in the hearts of their forefathers, and.they would do their
utmost to uphold and defend rights and privileges purchased by
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the blood of their ancestors. But it is a very different thing
when the legislature, composed of representatives .of the people,
chosen by them to express their will, deem it expedient to make
a change in the law, even though that change thay be the
surrender of some of these old rights and privileges. o

That the Dominion’ Parliament represents the people of the
North West Territories cannot, I think, be successfully disputed.
It may be, that the inhabitants of these Territories are not
represented in - parliament by members sitting there chosen
directly by them, but these Territories form part of the Dominion
of Canada, the people in them are citizens of Canada, not, as
it was put by counsel, neighbours, just in the same way as all the
people of this Dominion are part and parcel of the great British
Empire.  The people of these Territories are represented by the
Dominion Parliament, just as the inhabitants of all the colonies
are represented by the House of Commons of England. Legis-
lation for these Territories by the Dominion Parliament, must
indeed precede their being directly represented there. Before
they cdn be so, the number of representatives they are to have,
the qualification of electors, and other matters must be provided
for by the Dominion Parliament itself or by Local Legislatures
created by that Parlfament. i

The question then is, what powers of legislation with reference
to the North West Territories have been conferred upon the
Dominion Parliament by Imperial authority. In the exercise of
that authority, whatever it may be, it is not exercising a dele-
gated authority.

To found an argument as to Parliament exercising a delegated
authority, upon the language used by American writers, or upon
judicial decisions in the United States, appears to me to be
wholly fallacious. In the States of the American Union the
theory is, that the sovereign power is vested in the people, and
they, by the Constitution of the State, establishing a legislature,
delegate to that body certain powers, a limited portion of the
sovereign power which is vested in the people. The people,
however, still retain certain common law rights, the authority to
deal with which they have not delegated to the legislative body.
Hence the language used by Bronson, J., in Taylor v. Porter,
4 Hill, at p. 144,—* Under our form of government the legisla-
ture is not supreme. It is only one of the organs of that absolute
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sovereignty which resides in the whole body of the people.
Like other departments of the government it can only exercise
such powers as have been delegated to it.”” Tt is in the light of
this theory that the language of Mr. Justice Story in Wilkinson
v. Leland, 2 Peters, 627, must be read and by which it must
be construed. The case of the British Parliament is quite differ-
ent, ““in which,” as Blackstone says (Blackstone, Christian’s
Ed., Vol. L, p. 147, ““ the legislative power and (of course) the
supreme and absolute authority of the State, is vested by our
constitution.”  And again, at p. 160, he says, ¢ It hath sovereign
and uncontrollable authority in the making, conferring, enlarg-
ing, restraining, abrogating, repealing, revising and expounding
of laws, concerning matters of all possible denominations
R OE % this being the place where that absolute despotic
power which must in all governments reside somewhere, is
entrusted by the constitution of these kingdoms.”’

To the extent of the powers conferred upon it, the Dominion

Jarliament exercises not delegated but plenary powers of
legislation, though it cannot do anything beyond the limits
which circumscribe these powers. When acting within them, as
was said by Lord Selborne in Z%e Queenv. Burah, L. R. 3 App.
Ca., at p. go4, speaking of the Indian Council, it is not in any
sense an agent or delegate of the Imperial Parliament, but has,
and was intended to have plenary powers of legislation, as large,
and of the same nature as those of that Parliament itself. That
the Dominion Parliament has plenary powers of legislation in
respect of all matters entrusted to it was held by the Supreme
Court in Valin v, Langlois, 3 Sup. C. R. 1, and City of Frederic-
ton v. The Queen, 3 Sup. C. R. 505. So also, the Judicial Com-
mittee of the Privy Council have held, in Hodge v. The Queen,
L. R. 9 App. Ca. 117, that the Local Legislatures when legislat-
ing upon matters within section 92 of the British North America
Act, possess authority as plenary and as ample, within the limits
prescribed by that section, as the Imperial Parliament in the
plenitude of its power possessed and could bestow.

The power of the Dominion Parliament to legislate for the
North West Territories seems to me to be derived in this wise,
and to extend thus far. By section 146 of the British North
America Act it was provided, that it should be lawful for Her
Majesty, with the advice of Her Privy Council, *‘ on address from
the Houses of the Parliament of Canada, to admit Rupert’s Land
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and the North Western Territory, or either of them, into the
Union, on such terms and conditions in each case as are in the
addresses expressed, and as the Queen thinks fit to approve,
subject to the provisions of this Act; and the provisions of any
Order in Council in that behalf shall have effect as if they
had been enacted by the Parliament of the United Kingdom of
Great Britain and Ireland.”

In 1867, the Dominion Parliament presented dn address
praying that Her Majesty would be pleased to unite Rupert’s
Land and the North Western Territory with the Dominion, and
to grant to the Parliament of Canada authority to legislate for
their future welfare and good government. The address also
stated, that in the event of Her Majesty's Government agreeing
to transfer to Canada the jurisdiction and control over the said
region, the Government and Parliament of Canada would be
ready to provide that the legal rights of any corporation,
company or individual within the same should be respected
and placed under the protection of courts of competent juris-
diction.

The following year,,vrB(\8‘, the Rupert’s Land Act, 31 & 32
Vic, c. 105, was passed by the Imperial Parliament. For the
purposes of the Act the term Rupert’s Land is declared to
include the whole of the lands and territories held, or claimed
to be held, by the Governor and Company of Adventurers of
England trading into Hudson’s Bay. The Act then provides
for a surrender by the Hudson’s Bay Company to Her Majesty
of all their lands, rights, privileges, &c., within Rupert’s Land,
and provides that the surrender shall be null and void unless
within a month after its acceptance Her Majesty shall, by order
in Council, under the provisions of section 146 of the British
North America Act, admit Rupert’s Land into the Dominion.
The fifth section provides that it shall be competent for Her
Majesty, by any Order in Council, to declare that Rupert’s
Land shall be admitted into and become part of the Dominion
of Canada ; ““and thereupon it shall be lawful for the Parliament
of Canada, from the date aforesaid, to make, ordain, and
establish within the land and territory so admitted as aforesaid,
institutions, and ordinances, and to constitute such courts and
officers as may be necessary for the peace, order, and good
government of Her Majesty’s subjects and others therein.”’
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In 1869, a second address was presented, embodying certain
resolutions and terms of agreement come to between Canada
and the Hudson’s Bay Company, and praying that Her
Majesty would be pleased to unite Rupert’s Land on the terms
and conditions expressed in the foregoing resolutions, and also
to unite the North Western Territory with the Dominion of

Canada, as prayed for, by and on the terms and conditions
contained in the first address.

The same year the Dominion Parliament passed an Act, 32 &
33 Vic. c. 3, for the temporary government of Rupert’s Land
and the North Western Territory, when united with Canada,

which was to continue in force until the end of the next session
of Parliament.

The following year, 1870, another Act was passed, 33 Vic.,
¢. 3, which amended and continued the former Act, and which
formed out of the North West Territory this Province of
Manitoba. The last section of this act re-enacted, extended,
and continued in force the 32 & 33 Vic. c. 3 until the st day

of January, 1871, and until the end of the session of Parliament .
then next ensuing,

On the 23rd of June, 1870, Her Majesty by Order in Council,
after reciting the addresses presented by the Parliament of
Canada, ordered and declared ¢ that from and after the 15th
day of July, 1870, the North Western Territory shall be
admitted into, and become part of, the Dominion of Canada,
upon the terms and conditions set forth in the first hereinbefore
recited address, and that the Parliament of Canada shall, from
the day atoresaid, have full power and authority to legislate for
the future welfare and good government of the said territory.’’

By virtue of that Order in Council and of the 31 & 32 Vic.
C. 105, it seems to me, that on the 15th of July, 1870, the
Parliament of Canada became entitled to legislate and to make,
ordain and establish within the North West Territories all such
laws, institutions, and ordinances, civil and criminal, and to
establish such courts, civil and criminal, as might be necessary for
peace, order, and good government therein, The language used
is even wider than is used in the 91st section of the British
North America Act, which defines the legislative authority of
the Parliament of Canada, extending by.sub-section 27 to the
criminal law ; while there is not as there the restriction, ¢ except
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the constitution of courts of criminal jurisdiction,”” but on the
contrary express authority to constitute courts without any
limitation,

That by that Order in Council and ‘Act the authority thereby
given extends over that part of the North West Territor y where
the events occurred out of which the charge against the appellant
arose, there can be no doubt. By the terms of the agreement
between Canada and the Hudson’s Bay Compuny, the latter
were to retain certain lands, and in a schedule annexed to the
Order in Council the exact localities are mentioned. In the
Saskatchewan District the names Edmonton, Fort Pitt, Carlton

_House, and other places appear.

Itis true that in 1871, another Act was passed by the Impe-
rial Parliament, the 34'& 35 Vic. c. 28, spoken of by Mr.
Fitzpatrick as ¢ The Doubts-Removing Act,”’ but I cannot come
to the conclusion which he secks to draw from that fact, and
from its confirhing two Acts of the Canadian Parliament,
that the former Act, 31 & 32 Vic. c. 105, did not give the
Dominion Parliament full power to legislate for the North West
Territory. The former Act provided for the admission of
Rupert’s Land and the North Western Territory into the
Dominion, but was silent as to the division of the Territory so
admitted, into Provinces, or as to their representation in parlia-
ment. That it was doubts on these matters which the Act was
intended to remove is shown by the preamble. It is in these
words, * Whereas doubts have been entertained respecting the
powers of the Parliament of Canada to establish Provinces in
Territories admitted, or which may hereafter be admitted into
the Dominion of Canada, and to provide for the representation
of such Provinces in the said Parliament ; and it is expedient to
remove such doubts and. to vest such powers in the said Parlia-
ment.”” The second and third sections then provide for the
establishment of Provinces, for, in certain cases, the alteration
of their limits, and for their representation in Parliament. The
fourth section, in general terms, says, *‘ the Parliament of Canada
may from time to time make provision for the administration,
peace, order, and good government, of any territory, not for the
time being included jn any Province ; '’ a power which Parliament
already had in the most ample manner. Then follows a confir-

mation of the Canadian Acts 32 & 33 Vic. c. 3, and 33 Vic.
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¢. 3. That the Act should contain such a confirmation is easily
accounted for. The Imperial Act 31 & 32 Vic. & 105, 8. 5,
provided that it should be competent for Her Majesty, by Order
in Council, “ to declare that Rupert’s Land shall, from a date
to be therein mentioned, be admitted,’’ &c., and ¢ thereuppn-it.
it shall be lawful for the Parliament of Canada, from the’date
aforesaid,”” to make laws, &c.

The Order in Council was made on the 23rd of June, 1870,
and the date therein mentioned was the 15th of July, 1870.
Now, a reference to the two Canadian Acts shows, that the 32nd
and 33rd Vic. c. 3, was assented to on the 2znd of June, 1869,
and the 33rd Vic. c. 3, on the rzth of May,_1870. So, in
fact, they were both passed before the time arrived at which the
Parliament of Canada had the right to legislate réspe(:ting the
North West. But they had been acted upon, and the Province
of Manitoba actually organized, therefore they were confirmed
and declared valid from the date at which they received the
assent of the Governor General.

Acting under the authority given in the most ample manner
by these Acts of the Imperial Parliament, and, as it seems to
me, in the exercise not of a delegated authority, but of plenary
powers of legislation, the Dominion Parliament enacted the
North West Territories Act, 1880 (43 Vic. c. 25) which pro-
vides, among other things, for the trial of offences committed
in these Territories in the manner there pointed out.

The appointment of stipendiary magistrates, who must be
barristers-at-law or advotates of five years' standing, is provided
for by the 74th section.

By the 76th section, each stipendiary magistrate shall have
power to hear and determine any charge against any person for
any criminal offence alleged to have been committed within

certain specified territorial limits. These words are quite wide .

enough to include the crime of treason. The various subsections
of section 76 provide for the mode of trial in certain classes of
offences. Those specified in the first four subsections are to be
tried by the stipendiary magistrate in a summary way without
the intervention of a jury. Then the 5th subsection says, *“In
all other-criminal cases the stipendiary magistrate and a justice
of the peace, with the intervention of a Jury of six, may try any

YOL. 1, M, L.R, ! 22
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charge against any person or persons for any crime.” Again

the words are quit¢ wide enough to cover the crime of *

treason.

" Counsel for the appellant contended that from the word
treason being used in the 1oth subsection, and no where else in
the Act, it must be inferred that the Act did not intend'to deal
with the crime of treason, except in the matter of challenging
jurors, which is dealt with in that subsection. The suggestion
made by Mr. Robinson is, however, the more reasonable one,
namely, that treason is there named advisedly, to put beyond
doubt, there being only 36 jurors summoned, that a prisoner
charged with that particular crime should not be entitled to
exercise the old common law right, which a prisoner charged
with treason had, of thallenging, peremptorily and without
cause, thirty-five jurors.

The question must next be_considered;” whether the proceed-
ings against the appellant have been conducted according to the
requirements of this Act.

The record before the Court shows that the trial took place
before a stipendiary magistrate and a justice of the peace, with a
jury of six elected and sworn after the appellant had exercised
his right of challenging several jurors.

"Two objections to the regularity of the proceedings are, how-
ever, raised. The first of these is, that the information upon
which - the appellant was charged was exhibited before the
stipendiary magistrate alone, -and not before the stipendiary
magistrate and a justice of the peace. An inspection of the
document shows the fact to be so. But is it necessary that-the
information should be exhibited before both ?

The powers and jurisdiction of stipendiary magistrates are set
out in section 76 of the North West Territories Act, 1880.

The first part of the section says, each stipendiary magistrate
shall have the magisterial and other functions app‘%g{aining to
any justice of the peace, or any two justices of the ptace, under
any laws or ordinances which may from time to time be in force
in the North West Territories. That is a distinct proposition.
By the schedule annexed to the Act one of the laws in force
there is the 32 & 33 Vic. c¢. 30. Under the 1st section of
that Act it is clear that a charge or complaint that any person

rel
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has committed, or is suspected to have committed treason, may
be exhibited before one justice of the peace, and a warrant for
his apprehension issued by such justice.

Section 76 then goes on further, that each stipendiary magis-
trate ““shall also have power to hear and determine any charge
against any person for any criminal offence ", &c. Inall other
criminal cases than those specified in the first four subsections
he and a justice of the peace, with the intervention of a jury of
six, may try the charge. . It is only when the charge comes to
be tried that the presence of a justice of the peace along with
him is necessary. To hold that the words try any charge "’
include the exhibiting of the information, orthat it must be 50,
before both a stipendiary magistrate and a justice of the peace,
seems to me to involve the holding also, that for the purpose of
exhibiting the information there is also necessary the interven-
tion of a jury of six. Now the jury eannot be called into
existence until the charge has been made, the accused arraigned

, upon it, and he has pleaded to it.

The case of Reg v. Russell, 13 Q.'B. 237, was cited in support
of this objection, but, as I read ‘that case, it is a direct authority
against it. An information was exhibited under the Act for the
General Regulation of the Customs, before a single justice, and
was dismissed by the justices before whom the charge was
brought for.trial, on the ground that it should have been
exhibited before two justices, in conformity with section 82z of
the Act for the Prevention of Smuggling. That section provided
that all penalties and forfeitures incurred or imposed by any Act
relating to the customs should and might be ¢ sued for, prose-
cuted, and recovered by action of debt, bill, plaint, or informa-
tion .in any of Her Majesty's Courts of Record,” &c., or by
information before any two or more of Her Majesty’s Justices of
the Peace,”” &c. A rule calling on the justices to show cause
why a mandamus should not issue commanding them to proceed
to adjudicate upon the information, was: obtained. Upon the
return of the rule, counsel for the justices contended, that the
provision that the penalty may be “ sued for,’" by information,
must refer to the commencement of the proceeding, in like
manner as in the provision that it may be ¢ sued for "’ by action.
But the Court made the rule for a mgi.ndamus absolute, Lord
Deznman, C. ., who delivered the judgment of the court, saying,

J
]
i
i




340 MANITOBA LAW REPORTS,

¢ The 84nd section of the Act does not necessarily mean that
the informatioh must be laid before two justices, but only that
it must be heard before two justices.’’

The next objection is, that at the trial full notes of the evi-
dence and proceedings thereat, in writing, were not taken, as
required by the Statute, section 76, sub-section 7. What was
actually done, as it is admitted on both sides, was, that the
evidence and a record of the proceedings were taken down at
the time By stenographers appointed by the magistrate, and they
afterwards extended their notes.

The objection cannot be, that the magistrate did not himself
take notes of the evidence and proceedings, for the statute says
he shall “take, or cause to be taken,’’ full notes, &c. It must
be that the notes were taken by stenographic signs or symbols.

No doubt, enactments regulating the procedure in courts seem
usually to be imperative, and not merely directory. Maxwell
on Statutes, 456 ; Taylor v. Taylor, L. R. 1 Ch. Div. at p. 431.
But the force of the objection depends upon what is meant by
the word ¢ writing,”” In proceeding to consider it, I am not
conscious of being in any way prejudiced, from the circumstance
that I am myself a stenographer. The statute does not specify
any method or form of writing, as that which is to be adopted.
““ Writing '’ is, in the Imperial Dictionary, said to be ‘The act
or art of forming letters or characters, on paper, parchment,
wood, stone, the inner bark of certain trees, or other material,
for the purpose of recording the ideas which characters and words
express, or of communicating them to others by visible signs.’’
In the same work, ‘ to write,” is defined thus, * To produce,
form or make by tracing, legible characters expressive of ideas.’’
Is not stenographic writing the production of ¢ legible characters
expressive of ideas'’? The word is formed from two Greek
words, ‘“grevoc’’ and ‘“ypago,’’ and means simply ¢ close
writing.””  If the objection is a good one, it must go the
length of insisting that the notes must be taken down in ordinary
English characters, in words at full length. If any contractions
or abbreviations were made, the objection would have quite as
much force as it has to the method adopted in this case.

Re Stanbro, 1 Man, L. R. 325, was an entirely different case.
It was one under the Extradition Act, and the evidence was
taken in short-hand, as is usual on a trial, The Court held,
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that the reporter’s nqtes extended, which were produced before
it, on the argument pn the return of a writ of Aadeas corpus
obtained by the prisgner, could not be looked at, and that there
was really no evidénce. But the Court so held, because the
provisions of ‘the 32nd & 33rd Vic. c. 3o, s. 39, were applicable
to the mode in which the evidence should be taken in extradition
proceedings. That section requires the depositions to be put in
writing, read over to the witness, signed by him,-and also signed
by the justice ta\king the same, The depositions in the case in
question had not been read over to the witnesses, nor signed by
them ; nor were they signed by the judge who took them, so
that clearly the requirements of the Act had not been complied
with,

In addition to the objections already dealt with, it was argued
that the appellant is entitled to a new trial, on the ground that
the evidence adduced proved his insanity, and that the jury
should have so found, and therefore rendered a verdict of not
guilty. :

The section of the statute which gives an appeal, says, in
general terms, that any person convicted may appeal, without
saying upon what grounds; so there can be no doubt the one
thus taken is open.to the appellant. The question, however,
arises, how should the Court deal with an appeal upon matters
of evidence? We have no precedents in our own court, but
the-decisions in Ontario during the time when the Act respecting
new trials and appeals, and writs of error in criminal cases, in
Upper Canada (Con. Stat. U. C. c. 113) was in force there,
may be referred to as guides. By the first section of that Act,
any person convicted of any treason, felony, or misdemeanour,
might apply for a new trial upon any point of law, or question
of fact, in as ample a manner as in a civil action. r

The decisions under the Act are uniform and consistent, and ,

a few of them may be referred to.

The earliest case upon the point, and perhaps the leading case, is
Reg. v. Chubbs, 14 U. C. C. P. 32, in which the prisoner had been
convicted of a capital offence. In giving judgment, Wilson, J.,
said, “In passing the Act, giving the right to the accused to

‘move for, and the Court to grant, a new trial, I do not see that

it was intended to give courts the power to say that a verdict is
wrong, because the jury arrived at conclysions which there was

]
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evidence to warrant, although from the same state of facts, other
and different conclusions might fairly have been drawn, and a
contrary verdict honestly given.”” Richards, C. J., before whom
the case had been tried, said, ¢‘If I had been on the jury, I do
not think I should have arrived at the same conclusions, but as
the law casts upon them the responsibility of deciding how far
they will give credit to the witnesses brought before them, I do
not think we are justified in reversing their decision, unless we
can be certain that it is wrong."’

In Reg. v. Greenwood, 23 U. C. Q. B. 255, a case in which
the prisoner had been convicted of murder, Hagarty, J., said,
¢ I consider that I discharge my duty as a judge before whom it
is sought to obtain a new trial on'the ground of the alleged
weakness of the evidence, or of its weight in either scale, in
declaring my opinion that there was evidence: proper to be sub-
mitted to the jury; that'a number of material facts and circum-
stances were alleged properly before them—Ilinks as it were in a
chain of circumstantial evidence—which it was their especial duty
and province to examine carefully, to test their weight and
adaptability each to the other * * * * To adopt any other
view of the law, would be simply to transfer the conclusion
of every prisoner's guilt or innocence frorxk/f]1e jury to the
judges."’ : “

Reg. v. Hamilton, 16 U. C. C. P. 340, was also a case in which

the prisoner had been convicted of murder. Richards, C. J.,
who delivered the judgment of the court, said, ¢ We are not justi-

fied in setting aside the verdict, unless we can say the jury were '

wrong in the conclusion they have arrived at. It is not sufficient
that we would not have pronounced the same verdict ; before we
interfere we must be sa#isfied they have arrived at an erroneous
conclusion.” So, in Reg. v. Seddons, 16 U. C. C. P. 389, it was
said, ¢¢ The verdict is not perverse, nor against law and evidence;
and although it may be somewhat against the judge’s charge,
that is no reason for interfering, if there be evidence to sustain
the finding, because the jury are to judge of the sufficiency and
weight of the evidence.”’

In Reg. v. Slavin, 17 U. C. C. P. 205, the law on the subject was
thus stated, ¢ We do not profess to have scanned the evidence
with the view of saying whether the jury might or might not,
fairly considering it, have rendered a verdict of acquittal. We
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have already declared on several occasions that this is not our
province under the statute. It is sufficient for us to say that
there was evidence which warranted their finding."’

The learned counsel for the appellant have argued with great
force and ability that the overwhelming weight of the evidence
is to establish his insanity. Under the authorities cited, all that
my duty requires me to do is to see if there is any evidence to
support the finding of the jury, which implies the appellant’s
sanity. I have, however, read carefully the evidence, not merely
that of the experts, and what bears specially-tipon this point,
but the general evidence. It seemed to me proper to do so,
because it is only after acquiring a knowledge of the appellant’s
conduct and actions throughout, that the value of the expert
evidence can be properly estimated.

After a critical examination of the evidence, I find it impossi-
ble to come to any other conclusion than that at which the jury
arrived. The appellant is, beyond all doubt, a man of inordinate
vanity, excitable, irritable, and impatient of contradiction. He
seems to have at times acted in'an extraordinary manner ; to
have said many strange things, and to have entertained, or at
least professed to entertain, absurd views on religious and political
subjects. But it all stops far short of establishing such wnsound-
ness of mind as would render him irresponsible, not accountable
for his actions. His course of conduct indeed shows, in many
ways, that the whole of his apparently extraordinary conduct,
his claims to divine inspiration, .and the prophetic character,
was only part of a cunningly devised scheme to gain, and hold,
influence and power over the simple minded people around him,
and to secure personal immunity in the event of his ever being

called to account for his actions. He seems to have had in vidw, .

while professing to champion the. interests of the Metis, the

securing of pecuniary advantage for himself. This is evident -

from, among other circumstances, the conversation detailed by
the Rev. Mr. André. That gentleman, after he had ‘spoken ot
the appellant claiming that he should receive from the Govern-
ment $100,000, but would be willing to take at once $35,000
cash, was asked, ¢ Is it not true that the prisoner told you that
he: himself was the half-breed question.’”’ His reply is, ¢‘ He
did not say so in express terms, but he conveyed that idea. He
said, if I am satisfied, the half-breeds will be. I must explain
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this. 'This objection was made to him, that even if the Govern-
ment granted him $35,000, the half-breed question would remain
the same, and he said in answer to that, if I am satisfied, the
half-breeds will be.”

He also says, that the priests met and put the question, *is it
possible to allow Riel to continue in his religious duties, and
they. unanimously decided that on this question he was not
responsible—that he was completely a fool on this question—
that he could not suffer any contradiction. On the questions of
religion and politics we considered that he was completely a
fool.”” There is nothing in all that which would justify the
conclusion that the man so spoken of was not responsible in the
eye of the law for his actions. Many people are impatient of
contradiction, or of authority being exercised over them, yet
they cannot on that accahnt secure protection from the conse-
quences of their acts as being of unsound mind.

The Rev. Mr. Fourmond, who was one of the clergy who
met for the purpose spoken of by the Rev. Mr. André, shows
that the conclusion they came.to, was come to, ‘because they
thought it the more charitable one. Rather than say he was
a great criminal, they would say he was insane. The views the
appellant professed respecting the Trinity, the Holy Spirit, the
Virgin Mary, the authority of the clergy, and other matters were

what shocked these gentlemen. But heresy is not insanity, at

least in the legal and medical sense of the term. .
The most positive evidence as to insanity is given by Mr. Roy;
the Medical Superintendent of Beauport Asylum, in which
appellant resided for nineteen months about ten years ago. -liut
his evidence is given in such an unsatisfactory way, so vaguely,
and with such an evident effort to avoid answering plain and
direct questions, as to render it to my mind exceedingly unreli-
able. The other medical witness who speaks to his insanity is
Dr. Clark, of the Toronto Asylum. He says, ¢ The prisoner is
certainly of insane mind,”” but he qualifies that opinion by
prefacing it with the statement, ‘‘assuming that he was not a
malingerer.””  And even he says, ‘“I think he was quite capable
of distinguishing right from wrong.”’ Against the evidence of
these gentlemen there is that of Dr. Wallace, of the Hamilton
Asylum, and Dr. Jukes, the senior surgeon of the Mounted
Police Force, both of whom are quite positive in giving opmlons
of the appellant's samty,
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It was contended that the very fact that he, a man who had
seen the world, could ever hope to succeed in a rebellion, and
contend successfully with the force of the Dominion, backed as
that would be, in case of need, b
was in itself conclusive proof of insanity. But the evidence
of several wimesys, specially of Captain Young, shows that he
never had any jdea of entering seriously into such a contest,
The appellant g6ld that witness that_he was not so foolish as to
imagine%ﬁit he could wage war against Canada and Britain,
His plan, as he detailed it, was to try and capture at Duck Lake,
Major Crozier and his force of police, and then, holding them
as hostages, compel the government to accede to his demands,
What these were he had already told the Rev. Mr. André—
$100,000, or in cash $35,000, and if he could not get even that,
then as much as he could. Having failed to capture Major
Crozier, he hoped to draw into a snare General Middleton and
a small force, in order to hold them as hostages for a like pur-
pose. The fighting which actually took place was not the
means by which he had hoped to secure his ends. The Rev. Mr,
Pitblado gives evidence similar to that of Captain Young.
Certainly the evidence entirely fails to relieve
from responsibility for his conduct, if the rule laid
Judges in reply to a question put to'them by the Hol
in MacNaghten's Case, 10 Cl. & Fin. 200,
That rule was thus expressed,
accused did the act complained of, with a view, under the
influence of insane delusion, of redressing or revenging some
supposed grievance or injury, or of producing some public
benefit, he is nevertheless punishable, according to the nature of
the crime committed, if he knew at the time of committin
crime that he was acting contrary to law ; b
we mean, the law of the land.”’

was laid down, been regarded as the sound and co!
law on this subject,

the appellant
down by the
use of Lords,
be the sound one,
* Notwithstanding the party
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y which expression

rrect rule of

In my judgment a néw trial must be re
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y all the power of England,

This has, I believe, ever since it -




346 MANITOBA LAW REPORTS.

Kirram, J.—I concirr fully in the conclusions of my brothet
judges and in the reasons supporting the same, with the excep-
tion, perhaps, of holding somewhat different opinions from some
of those expressed by the Chief Justice as to the effect of the sub-
section of the 76th section of the North West Territories Act,
requiring full notes of the evidence to be taken upon the trial,
and as to the form of the charge in question. Were it not for
the importance of the case, and that a mere formal concurrence
in the judgments of the other members of the Court might appear
to arise to some extent from some disinclination to consider fully
and to discuss the important questions that have been raised, I
should rather have felt inclined to say merely that I agree with
the opinions which thosq judgments express.

What I shall add has been written after having had a general
idea of the views of my brother judges, but principally before I
had an opportunity of perusing the full expression of their
views, and with a desire to present some views upon which they
not touch, rather than with the idea that their opinions
uired to be differently expressed.

I need not recapitulate the facts of the case or the proceedings
taken, and I will refer to the statutes less fully than if I were
delivering the sole judgment of the Court.

The prisoner first pleaded to the \jurisdiction of the Court
before which he was arraigned, and to\this plea counsel for the
Crown demurred. The decision of the Court allowing the
demurrer forms one of the grounds of this appeal. The judg-
ment on this demurrer appears to have\been based upon the
decision of this Court in Easter Term last,\in the case of Regina
v. Connor, in which the prisoner appealed \against a conviction
for murder by a court constituted exactly\as in the present
instance. I was not preﬁnt upon the hearink of the appeal in
that case, and judge of e points raised only \from the report in
. the ManiroBa Law Rerorts. From that report it does not
appear that the jurisdiction of the Court was so much objected
to as the mode in which the prisoner was i:harged with the
offence, it being contended that he should be tried only upon
an indictment found by a grand jury or, a charge made upon a
coroner's inquest. It seems, notwithstanding that decision, still

to be open’to the prisoner to question the power of Parliament .

to establish the Court for the trial of the offence charged against
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him. I mean that the point is not yet res judicala so far as this
Court is concerned. Even if it were so, in the event of any
new-argument of importance being adduced by the present or
any other appellant, it would be quite competent for this Court,
though not for the Court below, to reconsider the decision.

The authority of the Parliament of Canada to institute such
a Court, and particularly to do so for the trial of a person upon
a charge of high treason, is now denied ; and it is also con-
tended for the prisoner that the statute was not intended to
provide for the trial of a charge of that nature. It has been

argued that the powers of the Canadian Parliament are delegated

to it by the Imperial Parliament, and that they must be con-
sidered to have been given subject to the rights guaranteed to
British subjects by the Common Law of England, Magna Charta,
the Bill of Rights, and many statutes enacted by the Imperial
Parliament, among which rights are claimed to be the right of a
party accused of crime to a trial by a jury of twelve of his peers,
who must all agree in their verdict before he caft be convicted,
and the right of a party accused of high treason to certain safe-
guards provided in connection with the procedure upon his
trial. It is also argued that high treason is a crime su/ generis ;
that it is an offence against the sovereign authority of. the state ;
and that it must be presumed, notwithstanding the provisions of
the British North America Acts and the other Acts giving the
Parliament of Canada authority in the North West Territories,
that the Imperial Parliament still reserved the right to make
laws respecting high treason and the mode of trial for that
offence ; and also that the provisions of the Act 43 Vic. c. 25,

$-5. 76, are inconsistent with enactments of the Imperial Parlia-

ment, and therefore inoperative. There can be no doubt that
the Imperial Parliament has full power to legislate away any of
the rights claimed within Great Britain and Ireland. Its position

is not in any way analogous to that of the Legislatures, either *

State or Federal, under the Constitution of the United States,
and the American authorities cited by counsel for the prisoner
can have no application. There is no power under the British
Constitution to question the authority of Parliament. It may
yet have to be considered whether it has so effectually given up
its powers of legislation in regard to the internal affairs of
Canada, ‘by the British North America Acts and some other
statutes, that it cannot resume them; whether, in case of a

|
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conflict between the Parliament of Canada and the Imperia)
Parliament, the Courts of Canada are bound by the enactments
of the one or the other ; but these are questions which need not
now be decided. It is true that the Parliament of Canada is the
creature of statute, and that its powers cannot be greater than
the statutes expressly or impliedly bestow upon it, but there has
been no attempt by the Imperial Parliament to take away or to
encroach upon the powers given to the Parliament of Canada,
and we have nothing to do at present with speculations upon the
effect of such an attempt. The British North America Act,
1867, begins with the recital that the Provinces of Canada,
Nova Scotia and New Brunswick “ have expressed their desire
to be federally united into one Dominion under the Crown of
the United Kingdom of iGreat Britain and Ireland, with a con-
stitution similar in principle to that of the United Kingdom."
Byesection g the executive government and authority of and
over Canada are declared to be vested in the Queen. Under
section 17 there is “ one Parliamient "’ for Canada, consisting of
the Queen, an Upper House—styled the Senate—and the House
of Commons. By section 18 the privileges, immunities and
powers of the Senate and House of Commons are to be such as
are from time to time defined by the Parliament, but so as not
to exceed those of the British House of Commons at the passing
of the Act.

It thus appears that the Parliament of Canada is not, within
its legislative powers, placed in an inferior position to that of
Britain. The Sovereign forms an integral part of the Canadian
as of the British Parliament, the Executive authority is vested in
the Queen. So far as relates to her internal affairs, Canada
stands in a position of equal dignity and importance with the
United Kingdom, and, except in so far as the action of the
Sovereign may be indirectly controlled by the Imperial Parlia-
ment, Canada stands in this respect rather in the position of a
sister kingdom than in that of a dependency.

It is principally by the grst section that the legislative authority
of the Canadian Parliament is defined ; and under this section
it can ¢ make laws for the peace, order and good government of
Canada,’’ in relation to all matters not coming within the classes
of subjects assigned exclusively to the Legislatures of the
Provinces. By a portion of section 146 provision is made for
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the admission by Order in Council of Rupert’s Land and) the
North West Territories upon addresses from the Canadian Housés
of Parliament, and under this provision and under the Rupert’s
Land Act, 31 & 32 Vic. c. 105, and the British North America
Act, 1871, 34 & 35 Vic. c. 28, the North West Territories have
been added to the Dominion. By these two latter Acts the
jurisdiction and powers of the Parliament of Canada are
enlarged, both as to the territory over which they may be
exercised and the subjects upon which laws may be enacted.

here are no Provincial Legislatures (except in Manitoba) to
share in the legislation, and there is no qualification of or excep-
tion from the power of legislation upon all matters and subjects

* relating to the  peace, order and good government ' of Her

Majesty’s subjects and others in these added territories. Over
these territories and with the addition of these subjects of legis-
lation the Parliament of Canada is in the same position as it
was over the Dominion when first formed, and in respect of
the subjects of legislation committed to it by the British North
America Act, 1867. The American theory of constitutional
government is, that the legislatures are composed of delegates
from the people, and that certain rights and powers only are
committed to them, and that the people have retained to them-
selves certain®rights necessary to the free enjoyment of life and
liberty which the legislatures have been given no power to inter-
fere with, and it is now attempted to apply the term ¢ delegated
to the bestowal by the Imperial upon the Dominion Parliament
of the powers of legislation conferred by the Confederation and
other Acts, and in this way to introduce the same theory into the
consideration of our constitution. The principle of the British
Constitution is, however, that the people of the State, the three
estates of the realm, composed of the Sovereign, the Lords, and
the Commons, are all assembled in Parliament, and that the
enactments of Parliament are those of the whole nation, and not
of delegates from the people. From this necessarily follows the
complete supremacy of Parliament, its power to legislate away
the rights guaranteed by Magna Charta, the Bill of Rights, or
any enactments of Parliament or charters of the Sovereign. As
is said by Lord Campbell in Logan v. Burslem, 4 Moore P. C.
Cas. 296, “ As to what has been said as to a law not being bind-
ing if it be contrary to reason, that can receive no countenance
from any court of justice whatever, A court of justice cannot
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set itself above the Legislature. It must suppose that what the
Legislature has enacted is reasonable, and all, therefore, that we
can do is to try and find out what the Legislature intended.”

As this Dominion was intended to be formed ¢ with a Consti-
tution similar in principle to that of the United Kingdom,"
having a Parliament not of an inferior character, but of the
dignity and importance to which I have referred,. there can be
no doubt that, in this respect, it stands in the same position as
the Imperial Parliament with regard to the subject matters upon
which it may legislate. ‘That this is so has been determined by
judicial decision. Mr. Justice Willesy in Phillips v. Eyre, L. R.
6 Q. B. 20, says, ©* A confirmed Ack of the local Legislature,

whether in a settled or conquered colony, has,"as to matters

within its competence and the limits of its jurisdiction, the
operation and force of sovereign legislation, though subject to
be controlled by the Imperial Parliament.”” In the Goodhue
Will Case, 19 Gr. 382, Draper, C.J., having reference to
an Act of the Provincial Legislature of Ontario, says, ““ As in
England it is a settled principle that the Legislature is the
supreme power, so in this Province I apprehend that, within the
limits mapped out by the authority which gave us our present
constitution, the legislature is the supreme power.”” This view
of the position of the Provincial Legislatures is upheld by the
Privy Council in Hodge v. The.Queen, 1. R. g App. Cas. 117.
In Valin v. Langloss, 3 Sup. C. R. 1, Ritchie, C.J., says, I
think that the British North America Act vests in the Dominion
Parliament plenary power of legislation, in no way limited or
circumscribed, and as large and of the same nature and extent
as the Parliament of Great Britain, by whom the power to
legislate was conferred, itself had. The Parliament of Great
Britain clearly intended to divest itself of all legislative power
over this subject matter, and it is equally cléar that what it
divested itself of, it conferred wholly and exclusively upon  the
Parliament of the Dominion.”’” And this doctrine of a delega-
tion of powers cannot be more aptly met than in the judgment
of the Privy Council in Regina v. Burah, L. R. 3 App. Cas.
889, referred to by my brother Taylog The following remarks
of Lord Selborne are so applicable that I must repeat them.
He says (p. 904), *“ The Indian Legislature has powers expressly

limited by the Act of the Imperial Parliament, which created it,.

and it can of course do nothing beyond the limits which circum-
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~4cribe those powers. But when acting within those limits it is
not'in any sense an agent or delegate of the Imperial Parliament,
but has and was intended to have plenary powers of legislation,
as large and of the same nature as those of Parliament itself.”’

I take it that the plenary powers of legislation conferred upon
the Parliament of Canada include the right to alter or repeal
prior Acts of the Imperial Parliament upon subjects upon which
the Canadian Parliament is given power to legislate, so far as
the internal government ‘of Canada is concerned. The powers
which the Imperial Parliament alone could formerly exercise
upon these subjects in our North West, whether by making laws
entirely new, or by repeal or amendment of existing laws, our
Parliament can now exercise. Nor do I think that the Imperial
Act, 28 & 29 Vic. c. 63, is inconsistent with that view. . Under
section 2 of that Act, ‘“ Any Colonial law which is or shall be
in any respect repugnant to the provisions of any Act of Parlia-
ment extending to the Colony to which such law may relate, or
repugnant to any order or regulation made under authority of
such Act of Parliament, or having in the Colony the force and
effect of such Act, shall be read subject to such Act, Order or
Regulation, and shall to the extent of such repugnancy, but not
otherwise, be and remain absolutely void and inoperative.” This
is not in any sense an Act of Interpretation of Imperial Statutes,
which is to be considered as part of and to be read with Acts of
the Imperial Parliament, and if it is repugnant to the British
North America Act, 1867, and if by the latter Act powers are
given to the Parliament of Canada without the limitation imposed
by the former Act, the British North America Act, as being the
later one, must prevail. But even without this view, I cannot
think that the repugnancy referred to is such as would be in-
volved by an amendment or repeal of an Act of the Imperial
Parliament upon a subject upon which.plenary powers of legis-
lation were subsequently givento the Parliament of Canada.
There could only. be considered to be repugnancy within the
meaning of the Act if it appeared by the Imperial Act that it
was to remain in force notwithstanding any subsequent action of
the Colonial Legislature, or if it were enacted after the plenary
powers of legislation were granted, and were. thus shown to be
intended to override any Act which the Colonial Legislature
had passed or might thereafter pass. It will be observed  also

i
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that it is only an Act'of Parliament ‘‘ extending to the Colony"
to which reference is made in the section cited ; and by the first
section of the Act, in construing the Act, ‘“ An Act of Parliament

_or any provision thereof,”’ is only to be said to ¢‘ extend to any

colony when it is made applicable to the colony by the express
words or necessary intendment of any Act of Parliament.” And
by sectiop-;,\ “No Colonial law shall be deemed ‘to have been
void or inoperative’on the ground of repugnancy to the law of
England, unless the same shall be repugnant to the provisions of
some such Act of Parliament, Order, or Regulation as aforesaid.’’
Thus, it was evidently not the intention to exclude the Colonial
Legislatures from making laws inconsistent with those which may
have been eracted byithe British Parliament for Britain or the
United Kingdom particularly, and which may be in force in the
colony solely by virtue of the principle that the British subjects
settling therein carried with them the laws of Britain, or that by
conquest the laws of Britain came in force. By the fifth section
of this same Act, ““ Every Colonial Legislature shall have and be
deemed at all times to have had full power within*its jurisdiction
to establish courts of judicature, and to abolish and re-constitute
the same, and to alter the constitution thereof, and to make pro-
vision for the administration of justice therein.’”” It must surely,
then, not have been intended that such a Legislature should be
limited in its establishment of these courts, and in its regulation
of the procedure therein, to courts constituted as those of Eng-
land, and a procedure similar to that which Parliament has
thought proper to establish for English courts, or to a jury system
which can be traced back to the early ages of English history,
or even to trial by jury at all.

Nor can I see any reason to suppose that it was not intended
that the Parliament of Canada should not have power to legislate
regarding the crime of treason in-Canada. It certainly seems to
be given when power is given to make laws for the peace, order
and good government of Canada. Even jurisdiction to declare
what shall be and-what shall not be acts of treason,then com-
mitted within Canada, against the person of the Sovereign herself,
might safely be committed to the Parliament of Canada when the
Sovereign is a part of Parliament, and has also power of disallow-

ance of Acts, even after they have been assented to in her name_
by the Governor Gemeral. The propriety or impropriety of
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providing for the selection of a jury by a stipendiary magistrate
appointed by the Crown to hold office during pleasure, of reducing
to so small a number the peremptory challenges, and other pro-
visions relating to the constitution of the court and the mode of
Procedure to which objection has been made, is for Parliament
and not for the Courts to decide. We can only decide whether
Parliament has, as I think it cleatly appears that it has, even
without the: Rupert's Land Act, full power to constitute courts
and to determine their method of procedure. With the provision
in the Rupert’s Land Act, authorizing the Parlidment of Canada
““to constitute, such courts and officers as may be necessary for
the peace, order and good government of Her Majesty’s subjects
and others '’ in the North West Territories, it does not appear
that.there can be any doubt that such courts are to be constituted

with power to try a charge of high treason, as well as any other
charge.

That the Canadian Parliament intended that the Court consti-
tuted under the North West 'Territories Ac( of 1880, section 76,
sub-sections 5 and'following sub-sections, should have power to
hear and try a charge of treason, there can be no doubt. After
provision is made. for the trial of certain charges in a summary
way, without a jury, the provision in sub-section 5 is that
“ In all sther criminal cases (which must iuclude a case of high
treason) the stipendiary magistrate and a justice of the peace,
with the intervention of a jury of six, may try any chargé against
any person or persons for any crime '’ (which must include the
crime of treason).

Sub-section 10 provides that ¢ any person arraigned for treason
or felony may challenge peremptorily and without cause not more
than six jurors.”” It was remarked that this is the only mention
of treason in the Act, but it was the only occasion for its being .
specially mentioned. In view of the peculiar right of challenge
in a case of treason, under the law of England, it was important
to place it beyond doubt, by special mention, that in a case of
treason as in any other case the number of peremptory challenges
was to be limited to six, The wording of the sub-section may

_ not be strictly correct, as not recognizing that treason is a felony,

but the sub-section is not on that account of any less importance
as showing the intention 'to give to the court jurisdiction over a
charge of \treason. ;

VOL. H. M. L.R. 23
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I cannot agree with the argument of counsel for the Crown,
that an objection to the information is not open on this appeal,
on account of the prisoner having pleaded to the charge. He
demurred to thé’charge, and his demurrer being overruled he was
obliged to plead. There is no indictment, and I'do not think
that an objection to the charge need be by a formal demurrer.
In fact, it appears that the proceedings may be of the most
informal character. Under section 77, “‘a person convicted of
an offence punishable by death’’ has a right of appeal to this
court, which has jurisdiction “to confirm the conviction or to
order a new trial.” There can be no appeal until there has:been
a conviction, and I cannot see that the prisoner should be pre-
vented from making any point that he may raise in any way

. before the court below the subject of. appeal. If a new trial

Wshould in any case be granted on the ground of a defect in the
charge, it would undouhtedlyrbe allowed to the prisoner to with-
draw his plea when he should be again brought up for trial, if
this were considered necessary 1n order to give effect to the
objection. Indeed, it appears to me that this would not be
necessary, for I am of opinion that, upon a new trial, everything
must be begun de nove, and the prisoner asked to plead again.
There is no court continuing all the time before which he has
pleaded ; there must be a new court established for the trial of
each charge, and the proceedings upon the first trial cannot be
incorporated with those upon the second.

In my opinion, it is not necessary that a ¢ charge,”’ within the
meaning of sub-section §, should be made on oath before the
court having the jurisdiction to try the charge. By section 76, the
stipendiary magistrate is given the ¢ magisterial and other func-
tions of a justice of the peace,” and power to ¢ hear and deter-
mine any charge against any persen '’ in the manner set out in
the various sub-sections of the ;it%cti()l\.. I take it that the
«charge”’ referred to in the sth sub-section is one laid before
him by information, as before a justice of the peace, to procure
the committal of a party for trial. The charge having been so
made he has to summon the jury and procure the attendance of
a justice of the peace, and before the court so constituted the
charge is to be tried. This is what has been done in the present
instance.

-, 'The remaining objection of law to the conviction is to the
method of taking the notes of the evidence. I cannot agree in
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the view that the clause requiring full notes of the evidence and
other proceedings to be taken upon the trial is directory merely.
Whether the notes are to be taken merely for transmission to the
Minister of Justice, as required by the 8th sub-section, or with a
view also to use upon the appeal allowed, it is equally important
that they be taken. If it is only with a view to their transmis-
sion to the Minister, as the 8th sub-section also provides for
the postponement of the execution of a sentence of death until
the pleasure of the Governor has been communicated to the
Lieutenant Governor, it is an important part of the procedure at
the trial that the notes of evidence be taken in order that the
action of the Executive may be based upon the real facts proved ;
almost, if not quite, as important as that the evidence should be
laid properly before the jury itself. I should not hesitate to ad-
judge illegal a conviction of a capital offence shown to have been
obtained upon a trial so conducted that these facts could not be
properly laid before the Executive by the notes of evidence, for
which the statute provides, taken down during the progress of
the trial.

It appears by the certificate of the magistrate that the only
full notes of the evidence taken at the trial were taken by ¢ short-
hand reporters’’ appointed by the magistrate. Although it is
not so stated, I think that we may assume that these notes were
taken in what is known as short-hand. Omnia presumuntur rite
esse acta is a maxim applicable as well in criminal as in civil
matters, and if we cannot make such an assumption we must
assume them to have been in the ordinary form of writing, or at
least in such form of writing as would satisfy the statute. The
statutory provision is, that ‘full notes'’ are to be taken ¢ in
writing.””  The very definitions of the words ‘¢ writing,”’ and
““to write,”’ are sufficient to show that the methods of recording
language covered by the word ‘“‘stenography,”’ come within the

term ““writing.”” The very derivation of the word ““stenography’’

shows it to mean a mode or modes of writing. ¢¢ Stenography’’
is a generic term which embraces every system of short-hand,
whether based upon alphabetic, phonetic, or hieroglyphic princi-
ples. There are advantages and disadvantages both in stenography
and in ordinary writing for the purpose of reporting the evidence
given orally in a court of justice. The magistrate is not obliged
to take the notes himself ; lie is authorized: by the statute to cause

it to be done by another or others, It has n ot been the practice

‘ '
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K %0 far as I know, in any court in Canada to take down verbatim
question and answer in ordinary writing, and that could not be
presumed to be required. If it is not, but the notes are taken
in narrative form, their accuracy depends largely on the ability
of the reporter hurriedly to apprehend the effect of question and
answer and throw them together so as properly to set down the
idea of the witness. Any system by which question and answer
are given wverbatim is certainly more likely to be accurate than
this method, notwithstanding the chances of error suggested by
Mr. Ewart. The short-hand system of the reporter may be some-
thing which himself alone can understand, it may be a system
which is known to many, and it may Dbe that his notes can be
read by many. I think that we are not entitled to assume, for
the purpose of holdmg the conviction illegal, that in the present
instance it was a system understood by the reporter alone, even
if that assumption should properly lead to that conclusion.

The use of short-hand reporters in the courts had been in
vogue for a considerable time in more than one of the Provinces
| when the North West Territories Act of 1880 was passed; and
when Parliament provided only for the taking of the notes ¢ in
writing,”” without any further limitation of such a general word,
it may be well understood to have had in view a’class or method
| of writing which was in such general use. I have felt the more
satisfied in coming to this conclusion, as it has not been suggested
that the prisoner has been put under any disadvantage by the
system adopted for reporting the evidence and proceedings, or
that the report of the evidence or proceedings is in any respect
inaccurate.

The question of insanity is raised upon this appeal as a question
of fact only. No objection has been made to the charge of the
magistrate to the jury. The principles laid down by the courts
of Upper Canada, under the Act which . authorized the granting
of new trials in criminal cases, and which have been referred to
by my brother Taylor, appear. to me;to be those which should
govern this court in hearing and determining appels from con-
victions in the North West Territories upon questions of fact,
except that it is hardly accurate to say' that the court will not
undertake to determine on what side is the weight of evidence,
but only if there is evidence tp go to the jury. This hardly

applies in a case like the present. The presumption of law is that
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the prisoner is, and was, sane. The burden of proof of‘.insanity
is upon the defence. McNaghten's case, 10 Cl. & Fin. 204;
Reginav. Stokes, 3 C. & K. 185 ; Regina v. Layton, 4 Cox C. C.
149. Without evidence to go to the jury, the prisoner cannot be
acquitted upon the plea of insanity. If there is in such a case
to be any appeal after a conviction, it must be on the ground that
the evidence is so overwhelming in favor of the insanity of the
prisoner that the court will feel that there has been a miscarriage
of justice—that a poor, deluded, irresponsible being has been
adjudged guilty of that. of which he could not be guilty if he
were deprived of the/power to reason upon the act complained
of, to determine by reason if it was right or wrong.

Certainly, a new trial should not be granted if the evidence
were such that the jury could reasonably convict or acquit. Mr,
Lemieux laid great stress upon the fact that the jury accompanied
their verdict with a recommendation to mercy, as sho\\"ing that
they thought the prisoner insane. I cannot see that any import-
ance can be attached to this. I have read very carefully the
report of the charge of the magistrate, and it appears to have
been so clearly put that the jury could have no doubt of their
duty in case they thought the prisoner-insane when he committed
the acts in question. They could not have stened to that charge
without understanding fully that to bring inla verdict of guilty
was to declare emphatically their disbelief in the insanity of the
prisoner. The recommendation may be accounted for in many
ways not connected at all with the question of the sanity of the
prisoner.

The stipendiary magistrate adopts, in  his charge to the jury,
the test laid down in McNaghten's case, 10 CL. & F. 204. Although
this rule was laid down by the leading judges of England, at the
time, to the House ‘of Lords, it was not so done in any particular
case which was before that tribunal for adjudication, and it could -
hardly be considered as a decision absolutely bi“ﬁding upon any
court. I should consider this court fully justified in departing
from it, if good ground were shown therefor, or, if, even without
argument of counsel against it, it appeared to the court itself to
be improper as applied to the facts of a particular case. In the
preseft instance, counsel for the prisoner do not dttempt to impugn
the propriety of the rule, and in ;ny opinion they could not suc-
cessfully do so, It has never, so far as I can find, been overruled,
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though it may to some extent have been questioned. This rule
is, that “notwithstanding the party did the act complained of with
a view, under the influence of insane delusion, of redressing or
revenging some supposed grievance or injury, or of producing
some public benefit, he is nevertheless punishable according to
the nature of the crime committed, if he knew at the time of
committing such crime that he acted contrary to law.”

Mr. Justice Maule, on the same occasion, puts it thus: “To
render a person irresponsible for crime on account of unsoundness
of mind, the unsoundness should, according to the law as it has
long been understood and held, be such as| rer.dered him incapa-
ble of knowing right from wrong.”

The argument for the insanity of the prisoner is based to a
certain extent on the idea that he was in such a state of mind

" that he did not know that the acts he was committing were wrong ;
that he fancied himself inspired of Heaven, and acting under the
direction of Heaven, and in a holy cause. It would be exceedingly
dangerous to admit the validity of such an argument for adjudging
an accused person insane, particularly where the offence charged
is of such a nature as that of which this prisoner is convicted. A
man who leads an armed insurrection does so from a desire for
murder, rapine, robbery, or for personal gain or advantage of some
kind, or he does so in the belief that he has a righteous cause,
grievances which he is entitled to take up arms to have redressed.
In-the latter case, if sincere, he believes it to be right to do so,
that the law of God permits, nay even calls upon him, to do so ;
and to adjudge a man insane on that ground, would be to open
the door to an acquittal in every case in which a man with an
honest bejief in his wrongs, and that they were sufficiently grievous
to warrafit any means to secure their redress, should take up arms
against the constituted authorities of the land. His action was
exceedingly rash and foolhardy, but he reasoned that he could
achieve a sufficient success to extort something from the Govern-
ment, whether for himself or his followers. His actions were based
on reason and not on insane delusion.

It is true that there were some medical opinions that the
prisoner was insane, based upon an account of his actions and
his previous_history, but the jury were not bound to accept such
“opinions. ; The jury had to listen to the grounds for these opinions,

and to form their own judgment upon them. In my opinion, the
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evidence was such that the jury would not have been justified in
any verdict than that which they gave ; but even if it be admitted
that they might reasonably have found in favor, of the insanity of
the prisoner, it cannot be said that they could not reasonably find
him sane.

I hesitate to add anything to the remarks of my brother Taylor
upon the evidence on the question of insanity. I have read over
very carefully all the evidence that was laid before the jury, and I
could say nothing that would more fully express the opinions I
have formed from its perusal than what is expressed by him. I
agree with him also in saying that the prisoner has been ably and
zealously defended, and that nothing that could assist his case
appears to have been left untouched. If I could see any reason
to believe that the ‘jury, whether from passion or prejudice, or
otherwise, had decided against the weight of the evidence upon the

* prisoner’s insanity, T should desire to find that the Court could so

interpret the statute as to be justified in causing the case to be
laid before another jury for their consideration, as the only feeliugs
we can have towards a fellow creature who has been deprived of
the reason which places us above the brutes, are sincere pity and
a desire to have some attempt made to restore him to the full
enjoyment of a sound mind.

The prisoner is evidently a man of more than ordinary intelli-
gence, who could have been of great service to those of his race
in this country ; and if he were insane, the greatest service that
could be rendered to the country would be, that he should, if
possible, be restored to that condition of mind which would enable
him to use his mental powers and his education to assist in pro-
moting the interests of that important class in the community to
which he belongs. It is with the deepest regret that I recognize
that the acts charged were committed without any such justification,
and that this Court cannot in any way be ju;tiﬁed in interfering.

In my judgment, the conviction must be confirmed.

I
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ARMITAGE v. VIVIAN.
(IN ApPEAL.)
Account stated of money due but not payable. I

A document ‘which acknowledges a sum to be due at its date, but not
payable until,a future day is evidence of an account stated.

J- S. Ewart, Q.C. and C. P. Wilson for plaintiff. .
7. D. Cumberland for defendant. :
[28th May, 1885.]
TAYLOR, J., delivered the judgment of the Court:(¢)—The .
plaintiff seems to me entitled to recover under the common
counts upon an account stated. Under the counts upon the
covenants in the variqus deeds I think the* plaintiff cannot
recover. The deeds containing the covenants sued upon were
not executed by the defendant personally, but purport to be
executed by him by his attorney, and the plaintiff failed to show
that the attorney had an authority under seal. The Chief Justice
held at the trial that the evidence of ratification offered was not
sufficient. I do not differ from him as to the correctness of that
ruling. But the error which, with all fespect to the Chief Justice,
it seems to me he fell into, was, first ruling that the agreements
were not proved to be under. seal, and then on the authority of
Middleditch v. Ellis, 2 Exch. 623, ruling that the plaintiff could
not recover under the common counts on®an account stated,
because the account stated referred to an indebtedness on a
contract or agreement under seal. y
The two letters of 26th and 2z9th July, 1882, seem to me to

establish an account stated for the'amount mentioned therein, i
$194.40. There was a debt then due from the defendant to the sf
plaintiff, although the day for payment had not arrived, the 5
money being payable on the 14th of August following. A docu- y
merit which acknewledges a sum due at the time of its date, but
£ payable on a future contingency, has been held evidence of an
account stated. . Russellv. Wells, 5 U. C. O. 8. 725. See also of
McQueen v. MeQueen, 9 U. C. Q. B.536; 10 U. C. Q. B. 359, for
and Palmer v. McLennan, 22 U. C, C. P. 258 & 565. fir
The nonsuit should stand as to the first six counts, but the
plaintiff should have a verdict on the account stated for $194.40. se
(@) Present : Dubuc, Taylor, Smith, JJ.
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RE IRISH.
Real Property Act of 1885.— Unpatented lands. {

Held, 1. By section 28 lands “when alienated by the Crown, “shall be
subject to the provisions of this Act.”” The word “alienated
means completely alienated—that is by patent.

o

Lands unalienated, by patent, on the 1st July, 1885, remain under
the old law until brought under the provisions of the Act.

- Lands brought under the Act become chattels real for the purpose of

devolution at death, but are lands in other respects, and are not

exigible under /. fa. goods.

w

=

A person entitled to a patent for a homestead, or pre-emption, having
received a certificate of recommendation for patent, countersigned
by the Commissioner of Dominion Lands, may bring such
lands under the operation of the “ Real Property Act, 1885.”
Taylor, /., diss.

- After application under the Act no deeds can be registered in the

3 county registry offices.

w

=

. Conveyances of lands, patented after the rst July, 1885, in the
statutory short form may be treated as substantially in conformity
with the forms given in the Act.

S. Blanchard, Q.C., for the registrar general.

J- H. D. Munson, for Jane Irish.

611 October, 1885.]
Dusue, J.—Under section 110 of the Real .Property Act of
1885, the registrar general has submitted to the Court certain
statements of facts and certain questions arising from the appli-

cation of one Jane Irish to bring under the Act the lands therein
mentioned.

P

The facts are as follows :——

Jane Irish, on the zoth of October, 1884, obtained a certificate
of recommendation of patent under the Dominion Lands Act,
for S.-W. 24 section 10, township 11, range 19 west of the
first principal meridian, in Manitoba. .

On 2nd of July, 1885, the Crown Patent for S.-W. Y of said
section issued to her. -

On 11th of September, 188;, she paid the Dominion Govern-
ment the pre-emption for the other quarter-section,
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On gth of September, 1885, she signed an application to
bring the said halfsection under *“The Real Property Act of
1885.” ‘

On the same day she executed to The Western Canada Loan
and Savings Company a mortgage of the said half-section for
$600, in the form set out in the schedule “G” to the Act (with
other special covenants.)

On 23rd of September, 1885, the application and mortgage
were brought into the office of the registrar general, together
with the certificate of recommendation and receipt for pre-
emption money, whereupon he gave the Company mentioned a
certificate which certificate was forwarded by the said Company
to the Registrar of the;County of Brandon (the division wherein
said land lies).

Question 1.—Does the word “alienated” in section 28 of the
Act refer to the date of the issue of the Crown Patent, or to the
date the recommendation is countersigned by the Land Com-
missioner, or to a prior period when the party entitled has fully
complied with the requirements of the Dominion Lands Act and
has become entitled to demand his patent, without more ?

The said section 28 reads thus:—“ From and after the com-
mencement of this Act all lands unalienated from the Crown in
the Province of Manitoba shall, when alienated, be subject to the
provisions of this Act. : Provided, however, that this section shall
not apply to any lands to which the parties may be entitled under
the Manitoba Act or any amendment thereto.”’

Were “it not for the proviso in section 36 of the Dominion
Lands Act, 1883, no doubt whatever would arise as to the date
referred to by the word “alienated”; it would unquestionably
mean the date of the issue of the Crown Patent.

The said section 36 is as follows :—* Any assignment or transfer
of homestead or pre-emption right, or any part thereof, and any
agreement to assign or transfer any homestead or pre-emption
right, or any part thereof, after patent, which shall have been
obtained, made or entered i before the issue of the patent,
shall be null and void ; and thl'e‘rson s0 assigning or transferring,
or making an agreement to assign or transfer, shall forfeit his

homestead and pre-emption right, and shall not be permitted to -

make another homestead entry, Provided that a person whose
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homestead, or homestead dnd pre-emption, m,
recommended for patent’ by the local agent,
received from such agent a certificate to that effect in the form M,
in the schedule to this Act, countersigned by the Commissioner
of Dominion Lands, may legally dispose of and conve
or transfer his right and title therein.”

ay have been
and who has

Y, assign

Before receiving from the Land Commissioner the certificate
of recommendation for patent, the person having a homestead or
pre-emption right cannot even legally dispose of and convey,
assign or transfer his right and title therein. So that, even if he
has fully complied with the requirements of the Dominion Lands
Act, not only has he no fee in the said lands, but he has not even
such right as can be legally disposed of and conveyed. Therefore
the word “alienated” cannot refer to such bare compliance with
the requirements of the Act.

Now, can it refer to the date of the recommendation counter-
signed by the Land Commissioner ?

Section 62 of the Real Property Act says, that
of title granted under this Act, when duly register
in case of fraud wherein the registered owner shall have par-
ticipated or ‘colluded, so long as the same remains in force and
uncancelled under this Act, be conclusive evidence at law and in
equity as against Her Majesty and all persons whomsoever, that
the person named in such certificate is entitled to the land
included in such certificate,
specified, &c.”

every certificate
ed, shall, except

for the estate or interest therein

In the first place, the certificate’of title under the Act has more
solemnity and importance than the recommendation for patent
in the Dominion Lands Act, the latter giving only to the holder
of the certificate the power to dispose of his right and title,
whatever they may be, while the former is to be conclusive

evidence at law and in equity as against Her Majesty and, all
persons whomsoever.

In the second place, the recommendation for patent might be *
cancelled before patent issues, if it is' made to appear to the
Dominion Land Department that it was obtained through mistake
or fraud ; and if it was so cancelled, the consequences might be
very serious for the parties who would have relied on the Registrar
General's certificate of title as conclusive evidence at law and in
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equity. 'To avoid this, I think the word « alienated ” should, in
the construction of the Act, refer to the date of the issue of the
Crown patent, |

That construction can also be considered as the logical inter-
pretation of the Statute. The word alienation should mean a
complete alienation by patent, and not oneé which is incomplete
and revocable. : :

Question 2.—Assuming that the word “alienated ” refers to the
date of the issue of the patent, are lands not patented on 15t
July, 1885, subject to the old or the new law in the meantime ?

The construction ‘of the word “alienated,” as above given,
affords an answer to this question. The statute should have a
strict interpretation. - Section 28 says, that from and after the
commencement of this Act, all lands unalienated from the Crown,
shall, when alienated, be subject to the provisions of this Act.
From this it follows that the lands not patented, 7. e. unalienated,
shall not, until alienated, be absolutely subject to the new law.
They may be brought under the new law, by application under
section 38 of the Act, which application may, or may not, be
entertained by the regjstrar general. But in the Jmeantime, until
such application is entertained and granted, the said lands remain
subject to the old law.

Question 3.—Are lands in the Province seizable under the /. fa.
goods, or fi. fa. lands?

This question is not de%ved from the case of Jane Irish, now
before the court. It arises under section 21 of the Act, which
says that all lands in this Province. shall \be held to be chattels
real, and shall go to the executor or adpp histrator of any person
dying seized or possessed thereof. But the tenor of this section,
as well as of the following up to’ section z7, shows clearly that
this applies only to the mode of transfer of lands, and has not
the effect of changing the nature of the property. The lands
remain real estaté, and, except for the purpose of transfer, they
remain subject to.the law relating to real estate.- They are not

seizable under /. fa. goods.

-~ Question g.—Can unpatented land be properly brought within
the provisions of the Act, as in the case of a homestead and pre-
emption after recommendation for patent4under the Dominion
Lands Act, and before the issue of the patent?

P N B, IR, Tt ot s
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“

Without being absolutely subject to the provisions of the Act,
as stated in the answer to the second question, I think that the
unpatented lands can be brought within the provisions of the
Act, under section 38. “And the owner of any estate or interest
in such lands may, in the discretion of the registrar general,
obtain from him a certificate of whatever title o interest he has in
the same. In such case, the certificate of th registrar general
would not deceive the public, nor any party who might take a
conveyance from the holder of the said certifich te, because such
certificate would not show an absolute title in fee simple; but
only such title or interest as he appears to have at the time. And
such grantee would know of whatever chances there may be that
the patent, though recommended, might be refused.

Question 5.—1In such a case, after filing an application by the
homesteader with the registrar general, and notice to the regis-
trar of the county where the land lies (by the registration in his
office of the certificate of the filing of such application), can
registration in the ‘office of the latter be legally made ?  Must
subsequent conveyances be filed in the office of the registrar
general, to be.of any effect ?

After filing such application, if registration in the County
Registry Office cannot be legally made, the applicanit would,
until the application has been finally disposed of, be prevented
from dealing effectually with his lands. This may be a small
inconvenience. But if the contrary proposition was entertained ;
if regigtrations could continue to be made in the County Registry

| Office, pvhile the registrar general has the application under con-

gives to the applicant his final certificate of titl real title
might be, by conveyance duly registered, in some other person.
And the certificate which should be conclusive evidence at law :
and in equity that the person nanied in the same is entitled to
the land in question, would not be true in fact. And if it was
held to be true in law, that is to say, to have the legal effect in-
tended by the Act, there would be a conflict of interest between
the party having a conveyance legally registered in the County
Registry Office and the holder of the registrar general’s certi-
ficate. This would be a much greater inconvenience than the
preventing of registration in the County Registry Office, while
the application“is under/ consideration. In fact, the registrar

/

» ¢ i - &

sideration, {t might happen that, when the reﬁ' trar gentral
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general would not be justified in giving a certificate of title to
one person while the real title might be in some other person ;
this would have the effect of frustrating the real ob_]ect of the Act
and rendering it inoperative.

I am, therefore, of opinion that the county registrar should
be instructed by the registrar general, under section 11 of the
Act, to stop making any registration in respect of the lands in
question, after the registration in the office of the said county
registrar of the certificate of application issued under section 43

' of 'the Act, until the application has been finally disposed 'of.
" And every conveyance made ‘in the meantime should be of no
effect, unless filed in the office of the registrar general.

Question 6.—Are instruments and conveyances in the ordinary
form of any effect whete the land has been patented since the
1st July, 1885, bnt where no application under the Act has been
filed, or before the issue of a certificate of title under the
Act? v

Under section 28, all lands shall, when patented, be subject
to the provisions of the Act. Section 36 enacts that the registrar *
general shall not register any instrument purporting to transfer
or otherwise to deal with or affect any land which is subject to
the provisions of the Act, unless such instrument be in accordance
with the provisions thereof. - But the same section adds, that any
instrument substantially in conformity with the.schedule to the
Act, or an instrument of like nature, shall be sufficient. I think
it may properly be inferred from this that conveyances or other
instruments in the ordinary form, made before an application is
filed under the Act, might, for whatever interest they are dealing
with, be considered as substantially in conformity with the
schedule to the Act, or of like nature ; and that they might be
held to have the effect they purport to have, for whatever they"
are worth. And my opinion is, that they can be registered a
such, subject always to the proviso in sdid section 36, empowe:
the registrar general to reject such instrument as he- will ﬂ(‘mk
unfit for registration. = These instruments would not, of dourse,
have the definite and absolutely binding effect of instriments
made in the forms prescribed by the Act; but only the usual
effect they ordinarily purport to have. No

Section 64 of the Act says that after the registration of! the
title to any land under the provisions of the Act, no instrument
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‘shall be effectual to pass any interest therein, unless such instru-
ment be executed in accordance with this Act, and be duly, regis-
tered thereunder. This seems to confirm the above interpretation
of sections 28 and 36, and leads naturally to the conclusion that
before the registration of the title, although the land may, by the
issue of the patent, be subject to the provisions of the Act, any
instrument may be effectual to pass the interest therein, whether
it be executed in accordance with the Act or othebwise.

Iam, therefore, of opinion that before the issue of a certificate
+ of title under the Act, instruments in the ordinary form should
have the usual effect they purport to have.

——

TavLor, J.—This is a case stated by the registrar * general
for the opinion of the Court, under the 11oth section of the
Real Property Act of 188s.

The applicant, Jane Irish,. on the z2oth of October, 1884,
obtained, under the 33rd section of the Dominion Lands Act,
1883, a recommendation for patent for the W, % sec. 10,
township 11, range 19, west. On the 2nd of July, 1885, the
Crown Patent for the S.-W. Y of the section issued tohiér. On
the 11th September, 1885, she paid to the Dominion Govern-
ment the amount payable upon the other quarter of the section *
for which she had made a pre-emption entry, On the gth of
September, 1885, shé executed an application to bring the whole
half-section under the Real Property Act of 1885. And on the
same day she executed to the Western Canada Loan and Savings
Company a mortgage of the half section in the form set out in
schedule G to the Act, which also contained certain special
covenants. ;

The main question raised is the meaning of the word ¢

alien-
ated "’ in the 28th section,

That section enacts, that  From and after the commencement *
of this Act all lands unalienated from the Crown in the Province
of Manitoba, shall, when alienated, be subject to the Pprovisions
of this Act. Provided, however, that this section shall not apply
to any lands to W{::h the parties may be entitled under the
Manitoba Act or any amendment thereof.”” The date of the
commencement of the Act is fixed as the 1st of July, 1885, by

. the and section,
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_The intention of this section plainly-is to render compulsory
the bringing under the Act all lands, except lands to which the
Manitoba Act applies, which were at the commencement of the
Act unalienated, and afterwards alienated, while the bringing in
of other lands is optional with the owners. ‘

At what time then does this conipulsory section come into
play? In my opinion, only when a Crown patent has actually
been issued. 'The word ‘¢ alienated "’ must bear the meaning of
wholly and entirely parted with. e -

During tife argument it was _suggested that in the present cas
the taking steps to bring the land under the Act was a voluntary
proceeding on the part of the applicant, and therefore the 38th
section might apply. That section says the owner of any estate
or interest jn any land,iwhether legal or equitable, may apply to
have his title registered, &c. On a careful consideration of that
section I have come to the conclusion that a person who has
performed the settlement duties which are required in the case of
a homestead entry, or who has paid the purchase money on a
pre-emption entry, and has obtained a recommendation for
patent, or who has made an ordinary purchase of Crown lands,
paying his purchase money in full, but to whom no patent has
issued, cannot voluntarily bring the land under the provisions
of the Act. He is not, in my opinion, the owner of an equitable
estate or interest in the land within the meaning of that 38th
section. it

In Victoria, by the Act to simplify the title to, and the deal-
ing with estates in land, provision is in express terms made for
bringing under the Act in force there, in a qualifigd manner,
land which has not been granted by the Crown. \2‘;“5[}“
section provides for the case of lands unalienated at t ime of
the Act: coming inte force, and as to them when alienated,
registering under the Act is compulsory. The 14th sect
provides that land alienated in fee by the, Crown before that
date may be brought under the operation of the Act. The 57th
section provides that upon production of a receipt of the
Treasurer of the Colony for the full purchase money of any land
sold by Her Majesty in fee, together with an instrument dealing
with such land signed by the purchaser, the registrar shall
endorse upon such receipt such memotial as he is required to

,enter in the register book upon the registration of any dealing
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of'a like nature with land registered, and so on from time to time

> with respect to any other dealings before the registration of the
grant.  But it seems to be only after registration of the Crow
grant that a certificate of title can be issued.

To say that a man i owner of
.in land implies, that while the legal estate in the land is vested in
some other person who is at law recognized as the owner, he has
some right, interest or estate in thé land which is recognized in
€quity, and whicki he can in a court_of equity. enforce against
the owner of the legél,estate. In other words, the owner of the
legal estate must be, by ‘the doctrines of a coirt of equity, a

trustee for him. In the case now under consideration the legal
estate is vested i the Crown.

In Gruise's Dig. vol. i., D: 403 it is stated, that ¢ When trusts
were first introduced it was held that none-but these who were
= capable of being seised to a use could be trustees. This has

.been-alteréd, and it is now settled that the King may be a trustee,
but the remedy against him is in the Court of Exchequer.”’
Mr. Zewin, in his work.on Trusts, at p. 29, states it thus :—
“ The Sovereign. may sustain’ the characterof a trustee . far
as regards the capacity to take the estate and to \execute the
trust, but great doubts have been entertained whethér the -
subject can by any legal process enforce the performance of
the trust. 'The right of the costui qui trust is sufficiently clear, |
but the defect lies in the remedy.” A3/, in his ‘work on
Trustees, at p. 30, says, ‘It does not appear to have been ever
directly decided, whether a trust” could be enforced ‘against any
Property, either real or personal, in the hands of the Sovereign.’’

n

an efjuitable estate or interest

In Penn v. Lorad Baltimore, 1 Ves. Sr.’,\{t‘ﬁ. 453, Lord
- Hardwicke said he would not decree a trust against the Crown.
The dicta of several judges in favour of the existence of this
equity against the Crown are all exfrajudicial, and in the two
cases of Pawiett v, Attorney Generaly Hard. 467, and ‘Rezve v,
Attorney General, 2 Atk. 223, in .which it became necessary, to
decide the point, the relief was refused. " As Lord Keeper
Northington expressed it in the great case of * Burgess v,
Wheate, 1 Ed. 177, “ The arms of equity are very short against
the prerogative.”’ In Hovenden v. Lord Annesley, 2 8. & L.
6o, that eminent judge Lord Redesdale doubted whether the
Court of ‘Chancery had jmgsdiction to bind the Crown. ¢ The

VOL. 1, ‘M. L. R, 24
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subject,”’ said he, “)s involved in great obscurity,’”’ In Hodge
v. Attorney General,'3 Y. & C., at p. 346, Alderson, B., said,
“The legal :f;ate is vested in the Crown,.and I do not know
any process which this Court can compel the Crown to

convey that legal estate.”
' Notwithstandihg the language of text-writers and of some

- That

judges, the question of whether the Crawn can be a trustee does
ot even at the present day seem definitely settled. In the
recent case of Rustomjeev. The Queen, L. R. 2 Q. B. D. 69, in
which tiie Court of Appsal held that in making and performing a
treaty with another sovereign. the Crown cannot be a trustee or
agent for any subject, the expression Lord Coleridge, €l
used is, “We do not say that under no circumstances can the
Crown be a trustee.’’ 1 ;

Nor could the person who has obtained a recommendation for
patent, or /who as an ordinary purchaser/has paid his purchase-
honey ‘g{ full, enforce specific performance against the Crown.

‘cdurt of equity has no power to decree specific perform-
ance against the Crown has been decided in Simpson v. Grant,
5 Gr. 267, and Crotty v Viooman, 1 Man, L. R. 151. He must
rely solely upon what has been called the infallible justice of the
Crown. :

It is to my mind impossible to imagine that the Legislature
ever intended that a person in that position, who may, in a sense,
be said to be the owner of an equitable estate or interest in the
land, but of one which he cannot ehfor%e, should be able to
come in under- this Act and obtain a certificate which would,
under section 62, be conclusive evidence both at law and in
equity as against Her Majesty as well as all other persons.

Besides, the zgth section which seems to refer to compulsorily
bripging land under the Act provides that patents shall be
deposited with the registrar general, who shall upon the deposit
of the patent take certain proceedings, and if the title is found
to bg in the applieant, register the same. Then the 3gth section
prov%e\g_that every application for first registration under the
Act, except by immediate grantees from the Crown, shall be
accompanied by certain particulars. The mode of expression
clearly implies that the application must be by the immediate
grantee of the Crown or by some person deriving title from such
grantee. * Also by section 61 any certificate of title granted
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under the 'Act shall, by implication, and without any special
mention on the certificate of title, unless the contrary be
expressly declared be deemed to be subject to, amongst other
things, ¢ Any subsisting reservations contained in the original
grant of said land from the Crown.’

It may be said that to so hold would prevent lands held under
the Manitoba Act from being registered under the provisions of

the Act. I do not see the force of that. The Manitoba Act "
provides in the 3and section for granting of titles and assuring *

to the settlers of the Province the peaceable possession of the.
lands held by them. The class of titles dealt with by the 1st
sub-section shall, if required by the owner, ‘be confirmed by
grant from the Crown. The classes dealt with by the 2nd and 3rd
sub-sections shall, if required by the owner, be converted into
an estate of freehold by grant from the Crown. 'The 3ust section
provides for the lands set apart for the extinguishment of the
Indian title being ¢ granted ' to the persons entitled.

If any of the persons entitled to lands unde} either of these
sections haye not obtained patents to lands which it is desired to
bring under this Act, there can be no obstacle to their applying
for patents, and that seems to me the proper course to be

~ pursued.

Even if it should be determined that lands held under the
Manitoba Act cannot- voluntarily be brought under the Act,
there i3 no greater anomaly in that than is created by the 28th
section, which provides that they shall not be subject to the
compulsory clauses of the Act.

In regard to the other questions raised by the case stated, I
am_ of opinion that after the registration of the certificate to
be issued by the Registrar General upon the filing of the applica-
tion under section 42, and which is by section 43 thereupon to

. be registered in the proper registry office of the division wherein
the lands are situated, all further registrations in such registry
office cease. If they continued, it would be impossible for the
registrar general ever to grant a -certificate of title with cer-
tainty that the grantee of it is the true owner. To so hold does
no injustice to parties professing to deal with or._purchase the
lands pending the granting of a certificate of title, because the
registration of the certificate under section 43 gives notice that

N
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an application has been made to bring the land under the Act,
and before dealing with the apparent owner they can acquire all
necessary information at the office of the registrar general.

How the land is to be dealt with in the.event of the title
turning out defective, and a certificate of title being refused,
does not appear from the Act. .

The statement in the 27st section that, after the commence-
ment of the Act all lands which by the common law are regarded
as real estate ““ shall be held to be chattels real,” must, I think,
be read as meaning that they shall be held to be so for the
purpose of devolution on the'death of the owner, that subject
Being dealt with in that, and some subsequent sections. Why
these words weré ever introduced it is difficult to say. The
section would read as wtll, and would convey all the meaning it
was intended to convey quite as. well, without them. Their
insertion only causes trouble and doubt. t

Lands, in my opinion, continue subject to be seized and sold
under writs of execution against lands, and cannot be seized or
sold under writs against goods. 5

In the case of lands not brought under the Act a mortgage or
other instrument, according to the forms given.in the Act,
can have no other effect than the words used have as ordinary
words, The words used cannot derive any force, effect or
meaning, from the provisions of the Act.

W

v w
KirraM, J.—I agree that the word ¢‘alienated’’ under the

28th section must refer to the date of issue of the patent from %

the Crown. I have come to this conclusionsfrom a comparison
of: other sections of the Real Property Act with the 28th section.

I agree that the lands in respect of which a homesteader has
a right to a patent are only to be considered as compulsorily
subject to the provisions of the Act when the patent is issued ; but
I think that the party entitled in this way, at any rate after the
recommendation for patent has been given and countersigned
(which is all we need now consider), can apply for and can have
his title registered under the Act, though the patent is not yet
dssued.'

I agree, also, that lands are not made subject to seizure under

Ji. fa. goods. i

T
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Act, v < I agree with?xy brother Dubuc in thinking that the right of
e all the applicant to the pre-emption can be registered under the
Acts I think that under the Dominion Lands Act the party
title having a right thefeunder .to a patent ‘ﬁ.)r a homestead or pre-
o emption by compliance with the Provisions of the Act, .and
~ having obtained the recommendation for patent and the right :
’ : therefore ‘to dispose of his right, has acquired an interest or
o estate in the lands as against the Crown. The statute is binding
1:)}ded upon the Crown, and I am of opinion that it should be presumed
e * that the Crown will not refuse to acknowledge the right. What
r‘the > may be the remedy if the Crown should in a particular case
Dject refuse to recognize the right I do not deem necessary now to
Why consider. {
The : ; e B °
g it I think that w!1en a party en'tltled to register his title under :
heir the Act has applied to do so hé has brought the land under +the
. Act, and after this is done it appears that no instruments can
affect the title until they are registered under the Act itself. It 3
o follows that the ordinary registrars should not register transfers
d-or or instruments purporting to affect the land after such applica- :
tion has once been made.
et As the instrument in question is in accordance with the form
Aty provided by the Act I do not think it necessary to consider
naty what would be the effect of instruments in any other form. " :
Ve None of the other questions asked appear to arise out of the
case before the registrar general, and this being so I do not
think that they should now be considered. I regret that I have
- the not been able to discuss more fully the grounds upon which I
from % have formed my opinion upon the points on which my brothers
rison’ - i Dubuc and Taylor differ, as I feel that the views urged by
tion. brother Taylor are well worthy of more full discussion than
r has have given ‘them. Though I have considered carefully the
orily authorities referred to by my brother Taylor, I am unable to :
; but come to the same opinion upon them ; -but with so many other
r the matters claiming our attention I have not been able to express
gned my opinions more fully in writing. 4 ‘
have

[
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McMILLAN v. BARTLETT.
(IN APPEAL.)

Fraudulent preference.— Interpleader issue.—Act 47 Vic. c. 53. \)

Since the passing of the Act 48 Vic. c. 53, no chattel mortgage can, upon
an interpleader issue, be declared void under Con, Stat. Man. c. 37, s. 96.

Circumstances surrounding the execution of a chattel mortgage, in their
tendency, to show a fraudulent preference, discussed; and the trial judge’s
finding thereon reversed.

A. Haggart for plaintiff.

J. W. H. Wilson for defendant.

[27th June, 1885.]

TAYLOR, J., delivered-the judgment of the Court. (@)

This is an interplealer issue, the question to be determined
being the validity of  chattel mortgage made by one Johnston
to the claimant McMillan. The learned judge before whom the
issue was tried witholit a jury found that the mortgage was made
for the purpose of giving a fraudulent preference to the mortgagee,
and he entered a verdict in favor of the defendant, the execution

- creditor.

Upon the argument of the rule to set aside this verdict, the
objection was taken that sitice the passing of the 47 Vic. c. 53,
no chattel mortgage can be declared void under section 96 of c.
37 Con. Stat. of Manitoba, except by bill in equity for the
benefit of tie plaintiff and other creditors of the person by
whom it has been made. This appears to be a fatal objection to
the verdict in favor of the defendant. - It is true the verdict
does not, in terms, set aside the mortgage or declare it void, but
it was entered for the defendant on the ground that the mortgage
was one| which could not stand consistently with the g6th section
of that Act. The learned counsel for the defendant, in answer-
ing this objection, urged that to give effect to it must be to hold
that the judge finding, upon the evidence, the mortgage null and
void, as giving, and intended to give, a preference or priority,
must in the face of all that still hold it to be good. But that is
not the proper way of looking at it. The result of the 47 Vic.
c. 53, being passed, is to prevent a judge upon the trial of an
interpleader issue from entertainfinig the question of whether the
instrument is null and void or npt under that section g6.

The cases cited to support the proposition that the claimant
having submitted to the issue, drawn it up and served it, cannot

Present : Wallbridge, C. J., Taylog/ Killam, JJ.
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=

now object that it v‘\gas decided upon.the ground it was, are not
in point. Even if they go the length of holdirg, as it was
claimed they do, that where the court has no jurisdiction, yet
the proceeding having been submitted to, the question cannot
then’ be raised, they do not apply here. The court had an
undoubted jurisdiction to direct an issue for the purpose of
determining whether the goods in question were the property
of the claimant as against the execution creditor or not. The
validity of the mortgage might have been impeached on mgny
grounds. But on such a proceeding the ground that the mort-
gage was null and void, ‘as giving the claimant a preference or
priority, was not open to the execution creditor.

Apart, however, from this objection, we are unable to concur
in the conclysion arrived at by the learned judge upon the evi-
dence. With the greatest respect for his finding we are unable,

upon a careful perusal of the evidence, to see that ‘it establishes

the existence of any intent to hinder, defeat, or delay the
execution creditor, or to give the claimant a preference or
priority over him. The claimant and the execution creditor
were the only creditor§ of the mortgagor. It appears that the
mortgagor was, indebted to the claimant in g215 or $220, for
moneys borrowed from time to time, and for oats which the
claimant had purchased for him. This indebtedness was then
due and owing. He was also indebted to the execution creditor
in $275 upon a promissory note which was not due and payable
for three months. The claimant had several conversations with
the mortgagor and his wife, asking for security for the money
due him,' and after this the mortgage was given for $200, the
balance of the indebtedness being paid in cash at the time. It
is true the claimant knew of the existence of the note held by
the execution creditor, for the mortgagor being an illiterate man
he had drawn it up for him when given nine months before, but
there is nothing in the evidence to show that the intent in
making the mortgage was to give him a preference or priority,
or to do otherwise than secure his debt.-

Johnston, when examined, séid, ¢ He asked*me for the money,
and I said I had none. He told me he was bound to get his
money or he would sue me. That is what I understood.  He
agreed to give me a year on the mortgage. I said I wanted that

time * * * * * He did not speak about the note when I -

gave the mortgage. I did not tell him it. was not paid. He

S S
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knew. I had.given a note, but he did not know whether I had
paid it. He did not ask me.”” Asa fact, on the transaction in
respect ‘of which the pote held by the execution creditor was
given, there was also given another note for g50, which had
been paid with money borrowed from the claimant, and which
forms part of the consideration for thesmortgage. A small sum
had also, before the giving of the mortgage, been paid upon the
second note.

Johnston further says, ‘I did not go to Mrs. Bartlett to tell
her I was giving the mortgage. I never thought of it. I calcu-
lated to pay the note, as I had a year to pay the mortgage.”

It was further sought to defeat this mortgage, on the ground
that it was a fraud upon the mortgagor, and therefore void as
against him, and so also against his creditors. - The evidence is

* wholly insufficiefit to establish this. What was relied on was a

statement by Johnston in his evidence, ‘I had no idea to give
McMillan the right to take the horses away from Mrs. Bartlett.
It was not my intention. It was not explained to me that if I
signed the mortgage McMillan would have priority over Mrs.
Bartlett.” From the evidence of a clerk in the office of the
attorney where the mortgage was prepared, and who Js one of
the attesting witnesses to it, it is beyond all doubt that at the
time of its execution thé mortgage was explained to him. The
utmost which can be said is, that the effect of the mortgage upon
any claims the execution creditor m\ght then have against him
was not present to his mind. There is no evidence of any fraud
or misrepresentation on the part’ of the claimant such as would
vitiate the transaction. »

The issue was to try whether certain goods seized and taken
in execution by the sheriff were, at the time of the delivery of
the writ to the sheriff, the property of the claimant against the
execution creditor. From an exhibit put in at the trial it appears
that the goods so seized and taken in execution, and which have
since the issue was directed been sold by the sheriff, were a span
of horses, a lnmber wagon, a set of double harness, a neck yoke,
a double tree, two whiffle-trees, and two blankets. The goods
and chattels covered by the mortgage are, the span of horses,
the wagon, and the set of double harness.- As to these the verdict
should be set aside and entered for the claimant. As to the
other articles, it should stand for ‘the defendant,

R e S T
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%
: RE BANNERMAN. y

Real Property Act of 1885.— Probate. ,

Held. Before executors can apply for registration as owners of the testator’s
land they must prove the will in the Surrogate Court.

S. Blanchard, Q. C., for applicants.
J- H. D. Munson, for registrar general.

[26th October, 1885.]

Dusuc, J.—The registrar general has submitted to the Court
the following matter : —

George' Bannerman, late of the Parish of St. John, in the

. Province of Manitoba, died on or about the roth day of August,

1885, possessed of certain real estate situate in the said Province
of Manitoba. : :

Under and by virtue of his last will and testament he devised
his said real estate to his executors and . trustees, 'Duncan
MacArthur and Samuel P. Matheson, the applicants, upon trust
to sell and convert the. same into money and apply the proceeds
as therein mentioned.

The said testator had not acquired in his lifetime a registered
certificate of title under the provisions of the Real Property Act,
1885. :

Probate of the said will has not yet been issued.

Question. Such being the case, are the executors compelled
under section 97 of the said Act to obtain a certificate under the
Act, and if so should probate issue before application is enter-
tained.

In the present case, as stated, the first part 'of the question
requires no answer. The executors having voluntarily made the
application to obtain a certificate under the Agt, it is not
necessary, for the purpose of this case, to’ detefniine whether
they are compelled to do so.

The said section 97 geclares that whenever the owner of any
lands dies, leaving a will, such lands shall, subject to the provi-
sions of this Act, vest in the personal representatives of the
deceased owner, and the executor or administrator shall, before
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registrar general to be registered as owner, and shall produce
to the registrar general the probate of the will of the deceased
owner, or letters of administration, &c,

Except for the provisions of the Real Property Act the execu-
tors would have no interest in the lands of the deceased. But
under the Act the will vests the said lands in the executors.
However, they cannot have and exercise their full powers as
executors under the will until probate has issued. And the said
section g7 declaring that the executors shal/ produce to the
registrar general the probate of the will, it follows that the
probate should issue and be produced to the registrar general
before the application is entertained.

TAYLOR, J.—This is a case stated for the opinion of the Court
by:the registrar general under the 11oth section of The Real
Property Act of 1885."

Two questions arise, which are—1st. Where the owner of
land which has not been brought under the provisions of the
Act, dies, is it compulsory by section g7 for his executors, before
they can deal with the land, to register it under the Act?
2nd. Is it compulsory for executors, before they apply to be
registered as owners, to prove the will in the Surrogate Court,
and produce the probate to the registrar general ?

The first does not properly come before us, for the executors
have, in this case, voluntarily made application under the Act.

The second question must be answered in the affirmative. It
is true that by section 5o the registrar general or examiner of
titles in investigating the title may receive and act upon any
evidence which is now receivable in any court of the Province.
On a proceeding in court where the object is to establish a
devise or testamentary disposition of real estate, the original will
had to be produced, and its execution by the testator proved.
Sutherland v. Young, 1 Man, L. R, 38. Although with convey-
ancers, if the title is derived under a will, the probate is
ordinarily accepted as sufficient proof of the will as between
vendor and purchaser.  Zaylor on TZitles 67, Cov. Con. Ev, 91,
92. But the g7th section makes the production of the probate
imperative. -The words of the Statute are,—*¢ The executor or
administrator . . . shall produce to the registrar general the
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probate of the will of the deceased owner, or letters of adminis-
tration, or the order of the court authorising him to administer
the estate of the deceased owner, or an office copy of the said
probate, letters of administration, or order, as the case may be.”’
Then the registrar general is to enter in the register a
memorial of the date of the will and of the probate, or of the
letters of administration or order of the court. He is also to
Note the fact of such registration by memorandum under his
hand on the probate of the will, letters of administration, order,
or other instrument as aforesaid. ¢ Other instrument’’ cannot
mean original will. The “aforesaid '’ plainly refers to office
copy of the probate, letters of administration or order of tourt,

already referred to. So in cases which come under that section
the probate must be produced.

Where the executors voluntarily apply for a dertificate of title,
production of the probate is also, in my opinion, necessary.
The title of the executor to the land, as executor, is what is to
be established. Now the title of the executor, and his right to
deal with the estate as such, is always established by the probate.
If an executor could, without proving the will, obtain a certifi-
cate of title, there might be the curious result of his getting a
certificate of title as owner, enabling him to deal with the land,
and then his renouncing probate.

KiLLamM, J.—Upon the first question asked in this matter I do
not feel it necessary to express any opinion, as the executors
have applied to bring the property under the Act, and the
question does not necessarily arise under the facts presented.

I reserve my opinion until the necessity for expressing it shall
arrive.

I agree that the letters probate should be produced as evidence
of the title of the executor.
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UNION BANK v. BULMER.
(IN CHAMBERS.)
Partners.—Liability on notes signed by co-partner.

Held, Y, The implied authority of one partner to sign the partnership name,
or to make and indorse notes, is limited to doing so for .the purposes of

the partnership.
2. Where an individual takes a note made or indorsed by a partnership,

knowing that it was not/made or indorsed for the purposes of the partner-
he holder of proving that the partnership

ship, the onus is cast upon t
er of the

signature was given with the knowledge or assent of every memb
firm.

The plaintiffs sued tupon a promissory note made by the
defendant urder the firm name of F. .T. Bulmer & Co., and
obtained a summons calling upon the defendants to show cause
why the appearance should nat be struekout, and final judgment
signed for the amount claimed.

The defendant, Henry Bulmer the younger, resisted the appli-
cation and filed his own affidavit, in which he set up that the
note in question was made without his knowledge or consent,
by his co-defendant, for the accommodation of the North West
Lumbering Co., and that the plaintiffs discounted it, “knowing

these facts.

P. McCarthy, for defendant, H. Bulmer the younger, showedﬂ

cause to a summons taken out by plaintiffs to strike out defendant’s

appearance and sign final judgment. !

J. W. E. Darby for plaintiffs, in support of summons.

[29th April, 1885.]

TavLOR, J.—When the affidavit of the defendant, Henry
Bulmer the younger, was read on the application made before
me, I understood from it that Boxer, the then agent of the
plaintiffs, along with Carman, a director of the Nerth West
Lumbering Company, proeured the making of the note by the
co.defendant. ° : )

Mr. Darby insisted that in no case could the right of the
plaintiffs be affected by anything which appeared in the affidavit,
and I reserved the questich to examine the affidavit more closely.
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On reading the third paragraph attentively, it will be seen
that it was Carman who is alleged to have procured the note to
be made. It is only stated incidentally that Boxer, who Aas
the agent of the plaintiffs, was also at the time a director of the
North West Lumbering Company. There is nothing to show
that the bank or Boxer had anything tox\de -with/the making of
the note.

But the affidavit, standing uncontradicted as it does, discloses
a complete defence to this action. The defendant in it alleges
that the note in#jliestion was made by his co-defendant and late
partner without his knowledge or assent, for the accommodation
of the North West Lumbering Company, and that the plaintiffs
discounted it knowing that it was an'accommodation note.
Now, if the plaintiffs discounted the note, knowing that it'é:as an
accommodation note for the North West Lumbering Company,
they knew that it was not a note made for the partnership business’
of F. 'I'. Bulmer & Co. But the authority of one partner to
sign the partnership name, or to make and indorse notes, is
limited to doing so for the purposes of the partnership. Where,
therefore, a bank, or an individual, takesa note made or indorsed
by a partnership, knowing that it'was not made or indorsed for
the plirposes of the partnership, the onus is cast upon the holder,
of proving that the partnership signature was given with the.
knowledge or assent of every member of the firm. If one of
the partners denies that he gave such assent, or had such know-
ledge, the holder must prove affirmatively, the knowledge or
assent, before he can recover.

It was so held in £x parte Agace, 2 Cox, 312, where it was
laid down that, while in partnerships both parties are authorized
to treat for each other, in everything that concerns or properly
belongs to the joint trade, yet, if the transaction has no apparent
relation to the partnership, then the presumption is the other
way. Or, as Justice Ashurst puts it, * One partner is bound by
the acts of his co-partner in all acts referable to the partnership
trade, but where a man takes a security from one partner in the

* name of the partnership, in a transaction not in the usual course

of dealing, he takes such a security at his peril.”’

In Kendalv. Wood, L. R. 6 Ex. 251, Mr. Justice Blackburn.
stated the law to be, ¢* that one partner is agent for the other part-
ner, and it is an agency to do all the matters which are within

%
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the ordinary scope of business which the partners carry on but
when a partner does that which is beyond this“prima facie
authority with which 'he is entrusted, those who deal with him
do so at their peril.”’

The point now in question had to be considered by the Court

‘of Appeal in Ontario, in Wilson v, Brown, 6 Ont. App. R. 411,
and it was there decided that the implied power of a partner
does_not extend to giving the partnership name to secure the
debt of a third person, and without distinct evidence that there
was an assent, authority, or recognition of such a making by the
other member, he sheuld not be bound.

The most recent case is The Federal Bank v. Northwood, |
Ont. R. 389, and it is directly in favor of the defendant. There,
John Northwood made and discounted with the plaintiffs two
notes indorsed by Joseph Northwood & Son, a firm which con-
sisted of Joseph and Andrew Northwood. Joseph Northwood
defended the suit and resisted payment, on the ground that the
notes had been indorsed by Andrew without his knowledge or
assent, for the accommodation merely of John Northwood, and
that the plaintiffs discounted the notes with knowledge of these
facts. At the triai, the evidence of the bank manager prov
that he knew the indorsers were mere sureties for fohn Northwood,
and that he had no reason to suppose that the transaction was in
connection with the business of Joseph Northwood & Son. In
answer to a question from the judge, counsel for the plaintiffs
said he was not prepared to prove affirmatively that Joseph
Northwood was an assenting party, and he thought that he was
not bound to do so. Thereupon the judge, Mr. Justice Burton,
ruled, that the plaintiffs having notice that the partnership
indorsement was not connected with the partnership business,
they were bound to go further and show affirmatively that ‘the
partnership signature was given with the knowledge or assent of
the other member of the firm, and without that additional evi-
dence there was no case for the jury as against him, and he
accordingly entered a judgment for Joseph Northwood. *

In Term, a rule was moved to set, aside the judgment and for
a new trial, or to enter a judgment for the plaintiffs. After a
full argument, the Court, in judgments reviewing the cases to
which 'I have referred, and a number of others, unanimously

discharged the rule and upheld the verdict.
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Iam quite clear that under the facts stated in the defendant’s
affidavit the plaintiffs cannot succeed against him. It is incum-
bent upon them to displace the case he has made and to prove
either that the note in question was made with the knowledge or
assent of Henry Bulmer, the younger, or that it was a note made
for the ordinary business purposes of F. T. Bulmer & Co.

MANITOBA LAW REPORTS.

That being the case, this summons must be discharged, costs
to be costs in the cause. <

»
CALDER v. DANCEY.
\ (IN CHAMBERS.) 1
< Computation of time.

N o &
Ret\nrds which require to be entered ™ at Iegst four days before ”’ the trial,

must by \entered pgrhfer than‘—Thlursday for the Yollowing T'uesday.

In this case the question was raised hs to whether a record,
entered with the prothonotary on Fridaf for trial on the follow-
ing Tuesday, was duly entered under eg. Gen. 21.  That rule
requires all causes intended to be so_jtied to be entered ¢ with
the .prothonotary, at least four days before sich trial shall be
had.” f:

L] H

J- W. E. Darby for plaintiff. f

P. McCarthy for defendant.

{250 June, 1885.]

TAVLOR, J.:—The expression ¢ at least’! $o many days, has
received judicial interpretation in a number of cases.

In Zouch v. Enipsey, 4 B. & Ald. 522, a statute required that
notice should be given to the creditor fourteen days at least
before the petition for a prisoner’s discharge was presented.
Notice was served on the 1gth of May, and on the 2nd of June

el
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a motion was made to bring up the prisoner, counsel contending

that the fourteen days must be reckoned inclusive of the day of °
service or of the day on which the petition was presented, but

the Court were of opinion that fourteen days at least, must mean
fourteen clear days, and refused the rule.

In Zhe Queen v. The Justices of Shropshire, 8 Ad. & E 113
it was held that where an act is required by statute to be done so
many days at least before a given event, the time must be
reckoned excluding both the day of the act and that of the
event. See also Zhe Queen v. Aberdale Canal-Co., 19 L. J.
N. S. Q. B. 251.

In Bedrd v. Gray, 3 Ch. Ch. R. 104, V.C. Strong held follow-
ing the common law authorities, that where the general orders
required a cause to be set down ** at least fourteen days " befote
the commencement of the hearing term, the words “ at least "’
required that in the computation of the fourteen days the day of
entering and serving the notice should be excluded. He added,
<« If there was no decision in point, I should think it clear that
the expres’sion ‘at least fourteen days’ meant fourteen clear
days.”” A case intended to be tried on a Tuesday must there- Ly
fore be entered with the prothonotary not later than the preceding

Thursday. : . \ /

5




nean o &

173,
1€ S0
t be
f the

llow-
rders
efote
ast '’
ay of
lded,
- that
clear
here-
eding

INDEX DIGEST.

P
ACCOUNT STATED.— Evidence of —A document which acknowledges
a sum to be due at its date, but not payable until a future day is evi-

AGE

dence of an account stated. Armitage ». Vivian .., . . . . . . . 360

 AMENDMENT.—Cameron . Perry , .

APPEAL.—From re/'”e:.;ikld, I. An appeal from the referee must be
brought on for hearing within 14 days from the issuing of the order.
Wood z. Wood B e e

ASSIGNMENT.— For benefit of creditors.— Power of sale.—An assign-

ment for the benefit of creditors empowered the trustee to sell the estate

*“when and so soon as they shall deem/expedlent, in such manner and
on such terms . . ., as they or he shall deem proper . . .. and with
power for them or him to cancel or revoke any such sale, or withdraw
from sale and re-sell without being answerable for any loss arising
therefrom;”’ and the trustee was directed *to pay and divide the clear

Aesidue among the creditors of the debtor ratably according to the
amount of their respective claims. e/d, 1. The assignment was valid.
2. An assignment for the benefit of creditors, who is himself a creditor,
may render the assignment irrevocable by acting under it. Henry v.
Glass . . :

ATTORNEY. See SoLICITOR AND CLIENT,

BILL OF EXCHANGE.—Aleration.—A company being indebted to -
the plaintiffs, the company’s manager agreed to procure and deliver to
the plaintifis a note signed by some of the officers of the company. }s'e
delivered the note sued upon, It was proved that after the note
had been signed, but before its delivery, the manager altered the
note’ by inserting the words “jointly and severally.” The plaintiffs
were ignorant of this fact at the time, A2/, that the note might be
sued upon in its original condition.

A note was made by filling up an engraved form. Between the
words “after date’”” and *promise to pay” the space left for the
usual words “ 1" or “we” was very small, and the words “ jointly and
severally” could not have heen written in the space. . Held, that in
such a case the mere fact that the words “ jointly and severally” are
plainly interlined by being written over the place where they are in-
tended to be read, but in the same handwriting as the rest of the note,
is not sufficient notice of an alteration. Waterous Engine Works Co.,
Limited, ». McLean

VvOL. Jl.—M. L. R.

7 e .. 97
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Alteration.— Presentment — Held, 1. Evidence is admis-
sible to prove that words now appearing over an indcrsement were
placed there after delivery and’ that the true indorsement was not,
therefore, restrictive. 2. A note payable at a particular place must be
presented there for payment: As against an indorser, it must so be
presented upon the due date. As against the maker, any subsequent .
presentment will suffice if he have not by the delay been damnified. S
3. If a note be at the place for payment upon the due date, (oym'ghar-— ~
presentment is necessary. 4. An indorser suing the maker upon the
note, need not prove presentment and notice to himself, but if he sue
for money paid to the use of the maker he must show that he was
legally liable, or an express request, to pay. 5. Evidence not objected
to at the trial cannot be objected to in Ternu 6. The plaintif—an
indorsee of a note—may even at the trial strike out the names of prior
indorsers. Biggsv. Wood . . . . . . . . e s

272

- Leave to appear.— Held. ‘That in an action under the Bills
of Exchange Act a judge in chambers has no power to extend the time
withth which a defendant lshould apply fot leave to defend. Ontario
Bank v, Scott . . . . .o oo e ey 0 Pl I T ) . 160

—— Leave to appear.—Parol evidence of a verbal agreement,
made at the time of signing a promissory note, that the note should not
be payable at maturity, is not admissible ; and more especially if there ’
be a written agreement, made at the same time, inconsistent with the
alleged verbal agreement. Such evidence could only be given on the
ground of fraud or mistake. A defendant should be admitted to de-
fend in an action under the Bills of Exchange Act where there is a
~shadow of reason to believe that he has a defence. Where evidence of
the alleged defence would be inadmissible, no appearance should be
permitted. Imperial Bank . Brydom. . . ot v 0. et e 117
Legal tender— Held, That the words “payable in legal
tender money,” in a noje, convey no meaning beyond or ottierwise than
would have been given'to the note if these words had been omitted.
North-Western National Bank ». Jarvis . . . . . . . .+« - N 4 |

Lex loci.—Where a note is payable at a particular place,

but does not contain the words ¢ and not otherwise or elsewhere,” the

lex loci contractus, and not the lex loci solutionis prevails, North-
Western National Bank v, Jarvis . . . . .+ « o o vo000e e 53
Partners.— Liability on notes signed by co-pariner.—Held,

1. The implied authority of one partner to sign the partnership name,

or to make and indorse notes, is limited to doing so for the purposes of

the partnership. 2. Where an individual takes a note made or indors-

ed by a partnership, knowing that it was not made or indorsed for the
purposes of the partnership, the onus is cast upon the holder of proving
that the partnership signature was given with the knowledge or assent
of every member of the firm. Union Bank 2. Bulmer, . . ... 380
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————~=r— Pi¥ésentment.—Held, A note not payable at any particular
place, need'not-be presented for payment as against the maker. Grant
v Heather . . . . . it 201

BOND.— joint.— Demurrer,—Action on a joint bond against three de-
fendants, The declaration revealed the fact that five persons were
liable jointly with the defendant, Ze/, That as the declaration did §
not show that these others had sealed the bond, and were resident

_‘within the jurisdiction, the defendant should have pleaded the non- {
joinder in abatement, and not have demurred. Moore . Fortune . . 28 - |

CA. RE.—Afidavit.—Held. The Statute Con. Stat. Man. c. 37, 8. 73,
daes not require that any particular words should be contained in the
affidavit used on an application for a ca. re., but only that such facts
and circumstances be shown, as will satisfy a judge that the case is
one proper for a writ to issue. O'Connorw. Kyle. . ., ... . . 220

CA. SA.—Discharge.— Evidence—On an application for the discharge

« of the defendant, who had been arrested under a writ of ca. sa. plaintiff
proposed to read in opposition to the motion, (1.). The cross-examina-
tion of the defendant upon his affidavit filed in support of the applica- . { |
tion; (2.) his examination as a judgment debtor; and (3.) certain
affidavits. /e/d, by tk.- Full Court, (a.) reversing the order of Wall-
bridge, C. J., that the evidence tendered should have been received.

Quere: Would depositions of the defendant taken at the trial of an-
other action be admissible. Keeler . Hazl R . 149

—— Preceded by ca. re.—Held, Under Con. Stat. Man. c. 37,8.77 e
a ca. sa. can issue only against a defendant who has been held to bail
undet hedon Ualtw . God, .0 147

CHATTEL MORTGAGE.—Blank in afidavit —The affidavit of bona
Jides attached to a chattel mortgage contained the following : ¢ the
mortgagor in the foregoing bill of sale by way, of mortgage is justly and

A
truly indebted to me this deponent Alexander McIntyre, the mortgagee |
therein named, in the sum of dollars mentioned therein.” Held, £
insufficient. McIntyre ». Union Bank of Lower Canada, . . . . . 305 g

Consideration.—A. executed a chattel mort- 1
gage to F., the consideration being stated as $912.20. It appeared that 1

of this amount $612.20 was made up of notes given by A. to F., but

then under discount in the Merchants Bank, and not due, and the sum

of $300 advanced in cash. The notes were subsequently taken up by

F., and he produced them at the trial, The usual mortgagee’s affidavit

was indorsed upon the mortgage, stating that the mortgagor was justly

and truly indebted to the mortgagee in the amount mentioned in the

mortgage. /Held, by the Full Court (Taylor, J. dissenting), affirming

the decision of Wallbridge, C. J., that the mortgage was valid. Fish

». Higgins . . . . . shagio i el TSR TR R L 68
COMMISSIQN.— Discretion.—Held, by Taylor, J., on appeal, affirming
the decision of the referee :—1. A commission to examine a party to
the suit or his employée will not be ordered,if opposed, no special cir-

R
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cumstances being shown. 2. Expert evidence will not be permitted to
_ be taken abroad, except under special circumstances. 3. The issting
of a i to take evid abroad is in the discretion of the

Court. 'The Washbum & Moen Manufacturing Company 2. Brooks . 44 i}
CONFESSION OF JUDGMENT. See FRAUDULENT PREFERENCE.

CONSTITUTIONAL L.AW.—The laws in force in Manitoba have been
as follows: Up to 11th April, 1862, the law of England, at the date
of the Hudson Bay Company’s Charter. On 11th April, 1862, the law
of England at the date of Her Majesty’s accession was introduced. On
7th January, 1864, the law of England, as it stood at that.date, was
declared to be the law of Assiniboia. Keating 2. Moises . . . .+ - 47

. An Act authorizing the building of a bridge is witra
vires of a local legislature. . Re Brandon Bridge . . . - . - - -

CONTRACT.— Implied from acceptance —If the terms of a special con-
tract be not fully complied with, a new contract to pay for the work
actually done, at its true value, may be implied from the defendant’s
accepting the benefit ofit. 'Smith v, Strange . . . . .+ - - oo

CORPORATION.—Held. A timekeeper is not a “ superior officer” that
his employment by a corporation must be under seal. Gordon . The
Toronto, Manitoba and North-West Land Co. . . . -« « « =« *

Examination of officer—Held. That the chief officer
eign corporation can be examined for discovery.

14

101

in this Province of a for
The Real Estate Loan Co. 2. Molesworth . . . . - - -« - -
Libel.—The manager of one branch of the defendant
tters to another branch, which might have con-
intiff, There was no evidence that the corpo-
ration, or the directors, or the managing board authorized, or had any
knowledge of the letters being written, Held, That the defendants
were not liable. Quare: Cana corporation be guilty of malice. Free-
born ». The Singer Sewing Machine Co.iiv i
___ Name—A note was made payable to The Waterous
Engine Works, but was declared upon as payable to The Waterous
Engine Works Company, Limited. Held. No variance. The word ’
« Limited” is no part of the name of a company incorporated under
the Dominion Joint Stock Company’s Act. Waterous Engine Works
Company, Limited . McLean . . « « + v+ o 000 bl
COSTS.— County Court Suit.—Action brought in the Queen’s Bench for
$225, for goods sold and delivered. Held, That the action might have
been brougﬁt in the County Court, and that the plaintiff was not entitled
therefore, to tax Queen’s Bench costs.  Parker v. Nunn . . « « + ¢ 30
i Examination.—Held. 1. Plaintiff is not entitled to the costs of
an irregular ination of one defendant, to discover the address of
his co-defendant, as costs in the cause. 2. Nor to the costs of an #ppli-
cation to shorten the time for answer. McCafirey . Rutledge , . . 137

93
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Postponement of Inaring‘—'-lfeld. A trial being postponed be-
cause of the unavoidable absence of a material witness, the costs should
be costs in the cause. Vivianz. Wolf . . . . .« . . . . ¢

COVENANTS.~-Dependent.—C. agreed with the city of W. to provide

electric lights for street lighting in W, and up to the expiration of
six years to keep them lighted from darkness to daylight. In consider-
ation thereof the city agreed to make monthly payments; that C. should
have the sole right and privilege of lighting the streets, and. that the city
should not contract with any other person, for lighting the streets, dur-
ing the said period. He/d. 1. That the agr ts were dependent,

and that if C. failed to perform his part of the agreement, and the city
made a new contract, with other persons, he could not recover against
the city. 2. Whether co are dependent, or independent, is de-
termined by the intention of the parties and the application of common
sense to each particular case. Manitoba Electric Light and Power Co.
v. The Mayor and Council of the City of Winnipeg . . . . . . . .

CRIMINAL INFORMATION.—2Public oficer—Held. A criminal in-
formation will not be granted except in case of a libel on a person in
authority, in respect of the duties pertaining to his office. 2. Where
the libel was directed against M., who was at the time Attorney-Gene-
ral, but alleged improper conduct upon his part when he wasa judge,
an information was refused. 3. The applicant for a criminal informa-
tion must rely wholly upon the Court for redress, and must come there
entirely free from blame. 4. Where there is a foundation for a libel,

v

122

177

though it fall far short of justification, an information will not be grant-

ed. Reginav. Biggs. . . . . oo v v o0 e
CRIMINAL LAW.—Appeal.—A finding of *guilty”’ will not be set
aside upon appeal if there be any evidence to support the verdict.
Queenz. Riel . . . . ... .. ... S e e

Queenw. Riel. . . .« v v v v

Second valid commitment.—Prisoner had been com-
mitted under a warrant, which was defective. Subsequent to the ser-
vice on the jailor of a writ of £abeas corpus he received another warrant
which was regular, /eld, That the second warrant of commitment
was valid, and sufficient to detain the prisoner in custody. Regina v.
Hottse . Uil e e U G eI e

Two offences in one charge—The charge against
the prisoner, who was brought up on a &abeas corpus, was for keep-
ing a bawdy house for the resort of fprostitutes in the City of Winnipeg.”
«Keeping a bawdy house” is in itself a substantive offence, 80 is
« keeping a house for the resort of prostitutes.” /Held, nevertheless,

321

58

that there was but one offence charged, and that the commitment was

good. Reginaw.McKenzie. . . . .. . ... ..o
e Se¢ N. W. T. CRIMINAL APPRAL.

e
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DAMAGES.— Diminution of —1. In actions upon guantum merueit for
work and labor, defective wotkmanship may be proved in mitigation of
damages, although not pleaded. Secws if the action be upon a special
contract. 2. In an action upon a special contract for the sale of a spe-
cific article, for goods sold and delivered, evidence of a breach of a ]
warranty may be given in reduction of the contract price, although not
pleaded. 3. In an action for goods sold and delivered, or for work
and labor, evidence of damage for delay cannot be given unless under
a counter-claim. Seméble. In an action by a carrier for freight, evi-
dence of damage to the goods cannot be given unless under a counter
claim. Smith 2. Strange . . . . . . . .. ..o .. 0. dOT
DECREE.—Amendment after rehearing.—A bill filed to_enforce a me-
chanic’s lien was dismissed at the hearing, on the ground that the lien
had ceased to exist, and upon rehearing the decree was affirmed. The
question of the personal liability of the defendant, although raised by
the pleadings, and therefore concluded by the decree, was not, in reality
discussed at the hearing. Plaintiff having afterwards sued at law, the
defendant pleaded the decree by way of estoppel.  Upon a petition by
the plaintiff, praying that the decree might be amended by inserting a
provision, that the dismissal of the bill should be without prejudice to
the plaintiff’s right to proceed at law, Held, That the decree should be *
so amended upon terms as to costs. Kelly . McKenzie . . . . . . 203
DEMURRER.—/#eld, Upon demurrer, the rule that upon the argument
of a demurrer, onlysthe pleadings can be looked at, does not apply
where statutes which affect the question raised, have to be considered.
The School Trustees for the Protestant School District of the City of
Winnipeg ». Canadian Pacific Railway Company . . . . . v eet08
DISMISSAL OF BILL FOR WANT OF PROSECUTION.— When
Surther prosecution unnecessary.-— Held. 1. A motion to dismiss for
want of prosecution must be made in court. 2. The incidence of costs ~
of a suit, the further prosecution of which has become unnecessary, -
cannot be discussed upon a motion to dismiss for want of prosecution.
3. Where the further p ion of a suit L y the
plaintiff may move to dismiss his bill without costs ; and the court may
so order, where the investigation of doubtful questions of fact is not
necessary to the decision, Wellband », Moore . . . . . . seg
EJECTMENT.—Local.—Held. 1. A writ of ejectment must be issued
in the district in which the land lies. 2. A party objecting to a pro-

193

ceeding On the ground of irregularity, must move within the time
allowed to take the next step in the cause. Landed Banking and Loan
Co.neDouglas. . .. v i v vin B e e e S

ELECTIONS.—Corrupt practices— Appeal — Held, Upon an appeal by =
the petitioner, the respondent has no right to seek a reversal of the
centificate dismissing counter charges against the defeated candidate.
Held, (Taylor, J. dissenting), Although a successful candidate, at an

election tor the Legislative Assembly, ‘may be found guilty of treating
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electors, with intent to influence their votes, he may be umseated only,
and not disqualified. He/d, Per Wallbridge, C. J. 1. Treating per se
is not illegal. It is the corrupt intent of influencing voters by it that
the statute condemns. 2. The word * corrupt” in the statute does not
mean depraved, but rather that the act was done in so unusual and
suspicious a way, that the judge ought to impute to the person a crimi-
nal intention in doing it. Z%/d, Per Taylor, J. 1. The difficulty of
finding the existence of corrupt mtent in treating, where, according to
the habits and practices of the respondent and existing generally in the
locality, treating is customary, discussed. 2. Payments to an elector
not an hotel keeper for accommodation unless excessive, are not prima
facie corrupt. 3. Treating, after a meeting, at taverns where supporters
f both parties are present--promiscuous treating among a large crowd
of men attracted together by a political meeting is not prima’ facie cor-
rupt. 4. Much weight will be attached to the denial by the respondent
of corrupt intent. 5. To prove agency, authority from the alleged
principal must be shoyn. - R Rockwood election. W. J. Brandrith, :
petitioner, ». S. J. Jackson, respondent . . . . . . . . .. ... 129 4

Municipal—Held. 1. A registrar and a county court
bailiff are disqualified for the office of mayor and councillor respec-
) tively. 2. A returning officer must receive nominations for any candi-
3 date who appears to be assessed for $100, even if he be in fact disqual-
ified upon other grounds. 3. The petitioner claimed the seat, but he :
appeared to be largely indebted to the Municipality, and.a new election -
was directed®} Reg. ex rel. Duncan z. Laughlin. Reg. ex rel. Steven-
fony, Blanehatd .. o oo o e .78

Municipal Acts.— Held, That the procedure prescnbed
for the contestation of elections by the General Act relating to munici-
palities, 47 Vic. c. 11, 5. 95, superseded that contained in the special

. G charter of the City ol' Emerson, 46 & 47 Vic. c. 8o. Reg Ex. rel,
Haightio, Nawlt o0 i a i . 75

ELECTION OF REMEDIES.—Plaintiff, after recovering Judgment at
law against defendant, placed £. fz. goods and lands in the hands of
the sheriff, and issued garnishing orders. Under the f£. fi. goods the
sheriff seized certain mortgages. The plaintiff also registered the judg- :
ment against certain lands, and filed a bill for a sale. Upon an appli- 3
cation, at law, to compel the plaintiff to elect between the proceedings )
at law and in equity, He/d. 1. The case was not within the provisions

A of the Con. Stat. Man,, c. 37, 5. 83. 2. There is no practice outside

3

the statute applicable to the case. At most the ‘question would be one
of costs. 3. The statute can only apply to proceedings at law and in
equity, against lands—and probably the satfle lands=-not to proceedings
at law against goods, and in equity against lands. Aloway v Little,
I Man. L. R. 316 considered. 4. In any case the application was pre-
mature, the answer in equity not having been filed. Ferguson v.
Chambie. L1 0 D e s e
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affidavit of A., who
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That defendant was not

entitled to

the instance of “the plaintiff, Held,
an order for the oral examination of A. Carey 7. Wood . . -+ * 33
EXECUTXON-—Fim for—A party entitled to costs may proceed to
collect the same by execution immediately after’ taxation ; the practice
of the court does not require that any time be given for payment.
Wood 2. Wood « + -« v 0 5 e e OF
EXECUTORS. See REAL PROPERTY Acr, 1885.
EXEMPTIONS FROM SEIZURE. — Land. — Held. Land exempt
execution may be made available by bill upon 2
13
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representation: of McD. & McP.,, that there were no incumbrances
upon the property, and it was not intended by the plaintiffs to give up
their first claim to the machinery. /e/d. 1. That as between the plain-
tiffs and McD. & McP. the machinery remained chattels, such being the
intention expressed in their agreement, and the declaration' to the con-
trary in the mortgage was confined to the purposes of that mortgage,
and in any event, was not binding by means of the misrepresentation.
2. That the defendants’ mortgage was subject to the plaintifis’ agree-
ment and that the defendants could not avail themselves of the declara-
tion in the plaintifi’ mortgage. 3. The question whether articles are
fixtures or not depends entirely upon intention. 4. The intention,
object and purpose for which articles for the purpose of trade or manu-
facture, ure put up by the owner of the inheritance, is the true criterion
by which to determine whether such articles become ren]\y or not.
Waterous Fngine Works Co, ». Henry . . . . . .

FRAUDULENT PREFERENCE.—Circumstances surroundm;, the ex-
ecution of a chattel mortgage, in their tendency to show a fraudulent
preference, discussed; and the trial judge's finding thereon reversed.
McMillan . Bartlett . . .

e i e Consent judgment, - The defendant N. being
indebted to the defendants C. and S., they commenced an action against
him to recover the amount due. An acceptance of service was given,
appearance entered, declaration and pleas filed, an order to strike out
the pleas obtained, judgment signed and execution issued all on the
same day. Plaintiffs had also obtained judgment and execution against
N., and now filed their bill to set aside the judgment and execution
obtained by defendants C.and S. On an application to continue an
interim injunction to restrain proceedings upon the judg of the
defendants C. and S., Held, That the injunction should be continued
till the hearing. Whitham v, Cooper . .

Consent judgment.—In pursuance of an agree-
ment made between the defendant H. (who was then in insolvent
circumstances) and certain of his creditors, two documents were exe-
cuted. By the first the creditors released H. from all liability in respect
of notes, held for his indebtedness to them, and undertook to indemnify
him against the payment of any such notes as might be under discount.
By the same instrument the original debts were revived, and became
immediately payable. By the second instrument the creditors assigned
all their claims to the defendant D. in order that an action might be
brought for the récovery of all the claims, It was at the same time
verbally agreed that such an action should at once be brought, and that
defendant H. should facilitate the obtaining of the judgment. On the
day after the execution of these documents, a writ was issued. Service
was at once accepted by an attorney for H. Declaration and pleas
were filed on the same day. On the day following, the defendant was
examined on his plea, and on the next an order was made striking out

ix
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as signed and execution issued.

gment creditor, Held, Upon re

the judgment of Taylor, J.» and following McDonald

Ct. not yet reported) that the judgment was not void

#{nion Bank of Lower Canada v. Douglass 309

ffidavit upon which a gar-

s reside-—not that they are

Held, Sufficient. Hamilton 2. McDonald, 114

i e T Affidavit.—Held, An affidavit for a garnishing
aintiff himself, or by his attorney, or by

conducting his business, and

Lee ». Sumner . . - 191

n which judgment W

the pleas, upo!
d by a subsequent jud

Upon a bill file
hearing reversing
v. Crombie, (Sup-
as a fraudulent preference.,

GARNISHING ORDER/—Affidavit.—An 2

mshing order issued, stated that the garn'\shec

——within the junsdiction.

order must be made by the pl
some one in the plaintifi’s employment,
in that way having a knowledge of his affairs:
—_ Aﬁu’a:/it.—An affidavit for a garnishing order
believe that the City of Winnipeg is

———
stated :— I have reason to
indebted to, liable to, or und
Held, 1. Sufficient. 2. That all objections to t
orders are open t0 the judgment debtor. St. B
City of Winnipeg, Garnishees . e

EERSECEE e Aﬁrlm!it.—[lz‘ld." An affidavit for a garnishing
order must either state pusilively that the garnishee is indebted or liable
to the defendant, or it must follow the exact wording of the amending

statute, 46 Vic. ¢. 49 s. 12, that deponent has reason to believe.” '
It is not sufficient to state that the deponent is informed and verily
believes.” Grant 2. Kelly, v v o e S e v . 222 \

— Held, A decree agal

they come of age.

. Blanchard . . 154

ler some obligation to the defendants.”
he validity of garnishee
niface v. Kelly, the

fiy aee A19

INFANTS.—Decree reserving da) inst infants
should not reserve @ day to sh
Scottish Manitoba Investment and Re:

IN]UNCTION‘——Ex parte—A moti

ow cause after
al Estate Co.

on for injunction to restrain 2 |
sheriff's sale was refused by 2 single judge after argument. Upon |
motion ex parte 10 the full court, the plaintifi’s counsel stating his

intention to appeal, an injunction was granted, until the re-hearing of

the order or the hearing‘uf the cause, whichever should first come on.

Lowien, Woed hi, Lol g (SRl
der suit was allowed

— Plaintiff inan interpleas
ies together in some

XNTER\’LEADER.—- Costs.
his costs although he might have brought the part
garnishee proceedings; an injunction being necessary t0 protect his
goods pending litigation, Henry ». Glass . - - = = * sty g7

i = GO —Held. That where 2 plaintiff examines 2

pon his ofidavit, and the claimant subsequently abandons

his claim and is barred, and ordered to pay the costs of the sheriff and
the plaimiff, the proper order is, that the sheriff’s costs be taxed to
him and an allocatur served on the plaintiff, that the plaintiff add them

to his costs, andupon receipt of the amount pay it to the sheriff.

Patterson v. Kennedy e vy gLon o3

claimant 0
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e Costs.—Held. 1. Inan interpleader issue, where each

\succeeds as to part of the goods, there should be a division of
and the ratio of that division is for the discretion of the judge.

he Court has power to review the discretionary order of a judge,

es not exercise it, unless in a strong case, or where the discretion

has bken exercised on a wrong principle. Burnham ». Walton . . . 180

Examination.—Held. That an order cannot be made

o Bartlett ST o e e e e T e e v
— ————— Upon a sale of lands by a trustee, the purchaser paid a

for the e\a&ﬂnnlion of a defendant in an interpleader issue. McMillan

portion of the price to the sheriff who held a /. fa. against the trustee.
There was fio evidence that the payment to the sherift was other than
in his official capacity. On the contrary there was evidence that he
refused to give a certificate to the purchaser, that there were no execu-
tions in his hands until the money was paid to him. /e/d, That the
¢. g. ., was not entitled to the money so paid as against the execution
creditor. Per Walibridge, C.J.—The money could not properly be
the subject of an interpleader issue. Federal Bank of Canada 7.
The Canadian Bank of Commerce . . . . .« « o o o o v« ¢

INTERPLEADER ISSUE.—Since the passing of the Act 48 Vic.
¢. 53, no chattel mortgage can, upon an interpleader issue, be declared
void under Con. Stat. Man. c. 37, s. 96. McMillan 2. Bartlett . . . 374

INSANITY.-- See CRIMINAL LAW.

INSPECTION OF DOCUMENTS.—#eld, Upon an application for
inspection of documents, an affidavit of the party, as well as of the attor-
ney, is not necessary. Merchant’s Bank . Murray . . . . . . . . 31

JUDGMENT, REGISTERED. See EXEMPTIONS.

JUDGMENT.—Setting aside.—Costs.—Upon an appeal from an order
setting aside an execution—/7e/d, That the execution was issued con-
trary to good faith and in violation of an agreement, and the appeal
must be dismissed, but without costs, unless the defendant would under-
take not to bring an action for the seizure and sale of his stock-in-trade
under the execution. Ashdown z, Dederiek . . il

JUDGMENT 1EBTOR.— Examination.—Held. 1. An order to exam-
ine a judgment debtor may, in the discretion of the judge, be refused.
2. A order to examine a judgment debtor will not be made ex parte.
Ferguson . Chambre . » . . . T A ey R e 1§4

JURY NOTICE, —Similiter.— Held. After plaintiff joins issue on defend-
ant’s plea, the defendant cannot file a similiter containing a jury notice.
Bank of Nova Scotiaz. Brown . ./. o v o o o0 0w Ko B

et e Striking out.—Upon an application by the plaintiff to
strike out a jury totice, Held, 1. Inquiry will be made into the facts
to ascertain whether the case is one which ought to be submitted to &
jury. 2. If the defendant has no defence he is not entitled to a jury.
Coristine v, Metalen o ®.u i v v i v 84

257
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CHILDREN. — Held. 1. A father cannot,
nder Con. Stat. Man. c. 39, §: 11, be ordered to pay 2 sum for
maintenance of his child in another’s custody. 2. A decree cannot be
made against a father for past maintenance of his children, although
payments might be made for that purpose out of funds of infants in

Wood z. Wood . v
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Act of the
the Brandon Bridge Company

court. AT
vaters—By an

Legislature of Manitoba, 45 Vic. ¢. 41,
was incorporated and empowered to build a bridge across the

and, by another Act, 45 Vic. ¢ 35 incorporating
to the Mayor and Council to
within thecity. On an appli-
sus to compel the city

Assiniboine River ;‘
the City pf Brandon,
purchase any bridge
cation by an adjoining
to purchase the bridge,
the biidge was ultra vires

power was given
built, or being built,
land owner for a mandani
Held, 1. The Act authorizing the building of
of the Local Legislature. 2. That the title
ch as wonld be forced upon an un-

of the Bridge Company was not su
fi Fr 1A

Re Brandon Bridge . . - TR R
_Dismissal.—The plaintiffl was engaged
The defendant furnished the instruments.  In the
while the plaintiff was p\‘\rsuing his usual course,
ho had authority to act for him) asked plaintiff

which plaintiff gave him. The
ed, and unable

willing purchaser.
MASTER AND SERVANI.

as a surveyor.
morning of one day,
the defendant’s son (W
for the key of the instrument box,
plaintif remained at the camp during the day unoccupi
to get the instruments, and the defendant’s son did not complain of his
conduct, or ofter him the instruments, but, on the ‘contrary, told the
plaintiffto go and see the defendant, who was at.another camp four
Held. 1. Tt does not require any form of words to
a servant. 2. That plaintift was justified in
considering himself dismissed. 3. If servant be engaged for a defi-
nite period at s0 much per month, the amount earned may be recovered,
although the defendant subsequently be properly dismissed for mis-

4. Aservant hiring for the performance of specified duties
ants that he is possessed of the requisite skill, and if he
d. Feneron 7. O'Keefe . .+ - » *
Held, A mechanic’s lien does not
filed in the registry office;

miles away.
amount to a dismissal of

conduet.
impliedly warri
have 1t not he may be dismisse
MECHANIC'S LIEN .—Priority.~=
« exist unless and until”” his statement is
and the mere fact that the work was done before the execution, by the
and, of ia mortgage upon it will not give the mechanic

owner of the l
Kievell ». Murray .« n ¢ ¢ °

priority as Aagainst the mortgagee.
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INDEX DIGEST.

Priority over assignment.—~Held. 1. A sub-con-
tractor is entitléd to assert % mechanic’s lien, even although the con-
tract between the owner and original contractor provides that no work-
man shoudd be entitled to any lien. ' 2.” An assignee of the /contract
price for the erection of a building, is not entitled to the money as
against the lien of a sub-contracter, unless the owner has in good faith
bound himself to pay the assignee. Anly ». Holy Trinity Church . . 248

MISREPRESENTATION. See FIXTURES.

MORTGAGE SUIT.--Notice of credit—Held, Where, in a mortgage
suit, a payment is made during the time fixed for redemption, and no
notice of credit is given, there should be an order referring it to the
master to fix, or the order may itself fix, a new day for payment. Man-
itoba and North-West Loan Company ». Scobell . . . . . . 125

——— Redemption,— Held, There should be only one

period of six months allowed for redemption, for all parties, mortgagor

and subsequent incumbrancers .| . . . .. o0 e e e e

|
2
|

b

s e Surety—-On an assignment of a mortgage, the
mortgagees coyenanted to pay the assigne moneys secured h'y the
mortgage, accordmg to its terms, in the ev:::uch&{lt bein,
the mortgagorsi In a suit for sale the original mortgagees were made
parties, and a personal order was asked as against them. Feld. 1. That
no order could be made against the original mortgagees for immediate”
payment, but only an order for payment of any deficiency after a sale.
2. That the original mortgagees were entitled upon payment forthwith |
after decree of principal, interest, and the costs of an undefended action
at law against them upon their covenant, to be discharged from fur-
ther liability; and to an assignment of the plaintiff’s securities upon
payment of any costs he might have against the other parties. Taylor
2. Sharp . . . . . S e G v enE i 3D

MUNICIPAL ACTS. See Enc’les =i

NON-SUIT.—-Leave to mter.—On a motion to set aside a nonsuit, the
Court will not enter a verdict for the plaintiffs unless leave was reserved |
at the trial, even in a non-jury case. Grant . I[e'\ther Pl 201!

NORTH-WEST TERRITORIES.—Criminal appenl—ln the territo- .
ries it is not necessary that a tiial for murder should be based upon an
indictment by a grand jury, or a coroner’s inquest. Queen 2. Connor. 235

————— Criminal appeal/~The Court of Queen’s Bench
in Manitoba has no power to send a /kabeas corpus to the North-West

‘Uerritories, and will hear an appeal in the absence of the prisoner.
Upon a criminal appeal from the N. W. T. the original papers should
be produced. If the pnsoner cannot procure them, the Court will act
on sworn or certified copies. Queenw Riel . . . . . . . 302

e Criminal appeal—1. In the North- West Terri-

tories a stipendiary magistrate and a justice of the peace, with the inter-

vention of a jury of six, have power to ‘try # prisoner charged with
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'he costs, and also produced the transcript of this judgment, in the statutory
be form from among the records of the Court of Queen's Bench, Held,
the the existence of the record as alleged ‘was sufficiently proved by the
jec- production of the transcript filed in the Court of Queen’s Bench, and
| by that the only judgment subsisting was that recovered in the Court of
pon i Queen’s Bench by the filing of the transcript there.  Burridge z. Emes 232
PR | PARTNERSHIP. See BiL1 oF EXCHANGE.
32t ! PATENT.—Setting aside.—Held. Where a patent is issued in error,
op | through the false and fraudulent representations of the patentee, he
tune. 94 | may be declared to be a trustee of the land for the party legally
only ’ entitled thereto, Keating ». Moises g e e 4y
esent PATENT, RECOMMENDATION FOR. See REAL PROPERTY ACT.
et | PLEADINGS.— Date.—Service.—Held. 1. Pleadings must be dated of
¢ l'.or- ‘ the day of the month and the year when pleaded. 2. Pleadings must
nying be filed as well as served. Walker ». Cameron . . . . . . . . . . 9§
;)rc ::o _ Payment into Court:—Held. 1. Yo an action upon a cove-
1l the nant in a mortgage, a plea of payment into court may be joined with a
Court. plea of non est factum. 2. In such an action an equitable plea as to
divceds the amount sued for, except a certain sum, and as to that sum, pay- :
/. ‘That ment into court was slruck- out as embarrassing, not being contemplated
tam, J. by the form of plea prescribed by the C. L. P. Act. 3. A plea of pay-
her the ment into court must be an answer to the whole count to which it is
rari to pleaded, or if to a part only of the money claimed, then it must be con-
he clerk fined to answering that part, and any answer, legal or equitable, to any
r by thé other portion of the cause of action must be set up in a separate plea. « \
0 a writ Pt oWtk s e e g G dTY
4.) The | _— Puis darrein continuance—1. Leave may be given to with-
of in the | dra:v pleas, and plead de novo to enable a defendant to plead matter
22§ arising subsequent to the last pleading, without thereby waiving his
Vinnipes, former pleas. Smith v. Strange s G e e e S A 101
il l;'cl — —— Several pleas.—Held, Under general rule 5 of the Court of
he record Queen’s Bench for Manitoba any number of pleas may be pleaded
n in cove- together without a judge’s order. Allen v, Dickie . . . .. ... 61
defendant ; | Several breathes in one count.—The declaration stated that
»n were in | in consideration that the plaintiffl would let to the defendant a certain 4
ing a ter- house and furniture therein for a certain period, at $60 a month, the
he brought defendant promised to enter on the said premises and occupy the same
e lease, in and keep the same in tenantable repair, and to use and take care of the
f had judg- said furniture for and during the said period, and to deliver the same |
it the judg- up at the end of the said period, in good repair, reasonable wear and
n’s Bench. tear excepted, and to pay to the plaintiff the said sum of $60 a month,

at the end of each and every month, The breaches alleged were, that
« the defendant, after having entered on and taken possession of the
said premises and furniture, and occupied and used them for a portion
of the said term, wilfully and without reasonable cause or excuse, left

aintiff pro-
Court, from
red against
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\
recover. 2. ‘That where the dand adjoigiing the railway is unoccupied,
the company is not bound to érect fences at that part of their line.
McFie . Canadian Pacific Railway Company . .° . . . . « . «

REAL PROPERTY ACI' OF 1885.—//e/d. 1. By section 28 lands

« when alienated ” by the Crown, ¢ shall be subject to the provisions
of this Act.”” The word * alienated ’ means completely alienated—
that is by patent. 2. Lands unalienated, by patent, on the 1¢t July,
1885, remain under the old law until brought under the provisions of
the Act. 3. Larids brought under the Act become chattels real for the
purpose of devolution at death, but are lands in other respects, and are
not exigible under /. fa. goods. 4. A person entitled to a patent for
a homestead, or pre-emption, having regeived a certificate of recom-
mendation for patent, countersigned b);%:. Commissidner of Dominion
Lands, may bring such lands undeidthe operation of the ¢ Real
Property Act, 1885.""— Zaylor, /, diss. 5. After application under the
Act no deed can be registered in the country registry offices. 6. Con-
veyances of lands, patented after the 1st July, 1885, in the statutory
short form may be treated as substantially in conformity with the forms
jgiven in the Act. Relrish . . . . . ...... .

—_— E}m-ulurx.—[le/d. Before executors can apply for
registration as owners of the testator’s landfthey must prove the will
in the Surrogate Court. ReBannerman . . . .o . .. 2

REGIS I RY ACT. See REAL PROPERTY ACT.
SATISFACTION —By subsequent contract.—Phintiffs sold goods to

defendant, to be shipped upon a particular day. They were not
shipped until afterwards. The defendant then wrote to the plaintiffs
refusing to accept the goods unless upon extended terms of credit, to
which the plaintiffs ted, and the defendant then accepted: the
goods. Held, that the defendant had waived any right to damages
under the first contract, the second being a satisfaction of the breach
and there being therefore no defence the jury notice should be struck

out. Coristine 7. Menzies . . 4 « ¢« a0 s e w0 i
SECURITY FOR COSTS.—FHeld. That a defendant has no right to
security for costs, unless he has a defence on the merits. The Western
Electric Light Company . McKenzie . . o v « o ¢ v 0 o o o e
Nominal plaintiff.—A plaintiff having assigned
his cause of action, the defendant is entitled, upon discovery of the
fact, to security for costs, if he move promptly, notwithstanding that
he may, by delay, be disentitled upon other grounds, Vivian 2.

Planton o vt deiald WS el T e e e
SCHOUL TRUSTEES—Action against by teacher.—Thé first count of
the declaration set out that in consideration that plaintiff would enter
into the Service of defendants and serve them for one year . . . . in
the capacity of school-teacher, at $300 a year, to be paid, &c., and
lodgings, fuel and light to be furnished, &c., the defendants promised

VOL. II.—M. L. R. B
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SPECIFIC PERFORMANCE:

uit for specific per

Tait ». Calloway . B ()

i i S Finality (fde:rce.—-’l'ait 2

SOLICITOR AND CLIENT.——-Aut/mrity‘—An action was commenced {

to trial without the authority of the plaintifi. During of | g

ing the trial the plaintiff first learned of its existence

aintiff that he (the plaintiff) had nothing to do with

steps to stay the action, and, the defendant ,
s made on the plain- ‘

d exetution the

proof in a §!

damages.
312 {

Calloway . -

and carried
immediately preced
and then told the pl
it. The plaintiff took no
having had a verdict, a.motion for a new trial wa!
tifi’s behalf, which was refused. After judgment an
plaintiff moved to stay all proceedings- Held, That the plsi\nﬁﬂ' was |
entitled to the rule as asked. Semble. A defendant at common law
may call upon the plaintiff’s attorney to produce his authority for insti-
tuting the action. 1t is not o in equity. Carey - Wood .+ + v
STATUTES.—Cnnslitutian.——A statute prescribed that upon an applica-
tion the judge  upon hearing read” certain material, might make an
order. FHeld, That the statute did not exclude the use of material
other than that specifically mentioned. Keeler 7. Hazlewood . . -
TAXATION.—The power of ta: must be expressly conferred, it can-
not be given by '\mplicéﬁon. School Trustees of Winnipeg 2. C. P. R. 163
o Unnecessary qﬁdaﬂits.——Hdd. A taxing officer has power
w or disallow affidavits used on an application, without express
2. A motion was refused upon 2 technical objection, and
¢ disallowed affidavits filed in answer to the motion. His
rfered with on lappeal.
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TIME, COMPUTATION OF.—Records which require to be entered

«at/least four days before” the trial, must be entered not later than
Thursday for the following Tuesday. Calder ». Dancey .

TROVER.— Goods in custodia legis—The sherift having an execution
against A, & B. seized their stock in trade and made an inventory.
Nothing was removed and no one was left in charge, but with a notifi-
cation to the debtors not to remove anything, the sheriff left them in
possession, their business proceeded and they made payments to the
sherifl from time to time. Afterwards A. & B. executed to the plain-
tiffs a chattel mortgage upon their stock. Subsequently the defendant
placed an execution in the sheriff’s hands against A, & B.,,and ata
sale by the sherift became the purchaser. Held, in an action for tres-
pass and trover, that the goods were at the date of thé'mortgage under
seizure, and that the plaintiff could not succeed. Nor could he recover
for goods sold or money received to his use. Minaker v. Bower .

VARIANCE. See CORPORATION, NAME.

VENDOR AND PURCHASER.— Rescission. — Notice to complete.—
Where time is of the essence of the contract the condition may be
waived by the purchaser by paying a portion of the money on the day
named for completion and consenting to wait for production of title.
The 1st July, 1882, was fixed for completion. At this time the title
was vested in the C. P. Ry. Co., bnt the vendor had a right of purchase
under a contract covering other lands, in which other persons had a
similar interest. The vendor had, at the time for completion, paid to
the Co. the purchase‘money for his lands, but others not having paid,
the Company would not convey. On several occasions between the
1st July, 1882, and the 12th January, 1883, the purchaser asked the
vendor to complete the title, but did not press him to do so or threaten
to rescind if it was not done. On the %2th January,. 1883, the pur-
chaser served the vendor with a notice, requiring him to complete the
title by the 1st of February, otherwise he would declare the sale off.
After receiving this notice the vendor used reasonable diligence to
procure the title, but inasmuch as six weeks was the shortest time
within which a deed could be procured from the Railway Co., it was
not obtained by the day named. Zfeld. That the notice was too short,
and the purchaser was not entitled to recover his deposit. Fortier 2.
Shivley . ol e

VENUE—Change of —Held, A judge in chambers has pov;cr to change
the venue, notwithstanding a prior change in Term. Vivian v. Plaxton.
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