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2 MANITOBA LAW REPORTS.

The second objection raised is, that the proceedings were 
taken under the Extradition Act of 1877, and it is not shewn 
that that Act is in force in Canada. Section 5 otf the Act pro
vides that, as regards its application to any foreign State, it shall 
come into force byanjmperial Order-in-Council suspending the 
operation in Canada of the Imperial Act of 1870, concerning 
the extradition of criminals; said Order-in-Council to be pub- • 
lished in the Canada Gazette.

The counsel for the prisoner contends that the passin'g of said 
Order-in-Council, and its publication in the Canada Gazette, 
should have been proven by the production of the Gazette; and . 
no such evidence was adduced. «

In fact, the Order-in-Council was passed on the 28th day of 
December, 1882, and it is found published in the first volume of 
the Dominion Statutes of 1883.

But the contention of the counsel for the prisbner is that, it 
not having been proven before the extradition judge, the Court 
cannot take judicial notice of it.

It is true that the return, under the writ of c ertior ari, does 
not shew that said Order-in-Council was proved to have been 
passed; it is, however, admitted by the counsel for the prisoner 
that it was mentioned £0 the extradition judge at the examina
tion, and the volume of the Statutes of 1883, in which it was 
published, was sent for and brought into court; but it is claimed 
that it should have been put in as part of the evidence.

The real question is, whether the Court can take judicial no
tice qf said Order-in-Council, and of its publication in the 
Statutes of 7883.

By Donynion Statute 38 Vic. c. 1, s. j, it is provided that 
the Orders-in-Cöuncil and proclamations, or other documents, 
and such Acts of the Parliament of the United Kingdom, as the 
Governor in Council may deem of a public and general nature 
or interest in Canada, and may direct to be inserted in the first 
volume of the Statutes, published in any session of Parliament, 
shall be printed in said volume.

So, Orders-in-Council may be published in two ways: in the 
Canada Gazette, and in the volume of the Statutes; and it 
seems that those more particularly of apuUJic and general nature 
or interest in Canada, shall be printed in the said volume. And 
as they are so published in the same volume as the Statutes, for
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he Gazette. But l/was a case under the Scott Act, a verv 
ifferent one from the present case. The second part of the Act
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evidence now read I have arrived at the same conclusion as that 
come to by the Cbief Justice.

Two points were raised in behalf of the prisoner by his coun- 
sel. First, that the evidence of Randolph Augustus William- 
son, the professional witness called to prove the law of Minne
sota, does not establish that the acts of which the prisoner was 
guilty amount to the crime of forgery. I think it does, The 
only point on which the witness hesitates is whether, in case the 
prisoner had embezzleti the money and afterwards signed Hulge- 
son’s name—that signing would be forgery. Siich å case, how-. 
ever, is not that shewn on the evidence.

There is no proof of any appropriation by the prisoner before 
he signed the receipt. The money was lawfully in his custody, 
and the first act of appropriation was his signature to that 
receipt. He could have taken the money without signing that 
document. It would tben have been embezzlement. But he 
chose to sign it, and thus appropriated it by forgery. It seems 

j a very clear case of the latter crime.

The second ground taken was, that there is no evidence of the 
Order-in-Council bringing the Extradition Act of 1877 into 
operation, and that, as it does not mention any date on which it 
should take effect, its publication in the Canada Gazctte should 
have been proved.

There is nothing before the Court to shew that any proof of 
these matters was tendered to the learned Chief Justice, and un- 
less the Court can take judicial notice of the Order-in-Council 
printed by the Queen’s Printer, and included in the first volume 
of the Dominion Statutes, 46 Vic., commencing on page 26, the 
prisoner must be discharged.

Up to the year 1875 the necessity of proving Orders-in-Coun 
cil undoubtedly continued, but in that year the Statute 38 Vic., 
c. 1, was passed, and this seems to have placed these Orders-in- 
Council on a different footing. By section 1 the roth and nth 
sections of ths Interpretation Act are repealed, and new sections 
substituted. The new seotion 10 contains these words: “The 
Acts of the Parliament of Canada passed in the present or any . 
future session thereof, shall be printed in two separate volumes, 
the first of which shall contain such of the said Acts, and such 
Orders-in-Council and proclamations or other documents, and
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snch Acts of the Parliament of the United Kingdom as.the 
Governor in Council may deem to be of a public and general 

re and mterest in Canada, and may direct to be inserted in 
he said volume.” It is to be observed that the “Acts of Par-

whrhnhallcontbePriw ^ tw° seParate volumes, the first of 
all contain such Acts, sucli Oiders-in-Council, and such 

Imperlal Acts as the Governor may direct. For the purposes of 
e Interpretation Act, we thirik all matters printed in the first 

noiiced ar* ^ aced on thc ««* footing, and may be judicially 
Zef benoticed that all are placed on the
same footing m the matter of selection. The Governor is em- 
powered to direct such only of each class to be printed as he
Canada '—phe^ °f “ ^ and general Da‘"e and interest in 
Act It • ,h ? 110 °bhgatlon t0 mclude any public general
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esHn^Canad ^ F ^ °f * PUbl'C and generaI nature and inter
est n Canada. Every one, then, is invited to read them to
trust in them, and to act updn them. It would seem singulår if 
hejudges alone were officially unable to notice them. Fm her 

the prisoner’s counsel does not seem to contend that it would 
require any further evidenee tha„ the production of a copy of
the rder! PUrp°rtlng t0 be Printed by the Queen's Printe/ to 
the extradition judge who hears the evidence. To this 
ment I would certainly give effect, if I did
eTcapetom1 thn°‘iCe ^ °rder- But P =onfess I am glad to
act on wh f l "TTty °f dedding that a judge can read and
readoractonlufo/h- ‘° hl™ by an°ther’ though he =ould 

act on it .f of his own mere motion he picked up the book
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Tavlor, J.—I concur in the judgments delivered by my 
learned brothers. The evidence produced shews the offence 
with which the prisoner is charged to be forgery, and one within 
the terms of the Extradition Treaty with the United States. I 
cannot, from reading the 38 Vic. c. 1, which amends the Inter
pretation Act, come to any other conclusion than that by it 
Orders-in-Council, published with the Statutes, are placed upon 
the same footing as Acts of Parliament, and must be taken 
judicial notice of by the courts. The Order-in-Council of a8th 
December, 1882, which suspended the operation in Canada of 
the Imperial Extradition Act, 1870, and thereby brought into 
force the Canadian Extradition Act, 1877, was published along 
with the public Statutes, and should be taken judicial notice of.

• In my judgment the prisoner should be remanded to custody, 
to await any refyiisition whicli may be madejor his surrender to 
the United SfctfÄ authorities.

I

E

(In THE COUNTY COURT OF THE COUNTY OF SELKIRK.)

McFIE v. CANADIAN PACIFIC RAILWAY CO.

Pencing railway.—Accident.—Liability of Company.
Action for the value of an ox, killed by defendants’ locomotive. The 

aniiÄal was on the prairie close to the track. The engineer reversed the 
engine and whistled, but, béfore the train could be stopped, the animal having 
got on the track, was run over and killed.

Held, 1. That the evidence did not disclose such negligence as would entitle 
the plaintiff to recover.

2. That where the land adjoining the railway is unoccupied» the com
pany is not bound to erect fences at that part of their line.

David Glass for plaintiff.
Aikins, Culver år* Hamilton (W. Bear isto) for defendants.

\_12th November, 1884.]
Ardagh, Co. J.-7I reserved judgment in this case to consider 

certain points, which the plaintiffs counsel seemed to think had

■
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an rniportant bearmg on his clienfs right to recover. One was 
e question of fencing or maintaining a fence after it l.ad once 

been in existence; and another, how far a trail Crossing a rail- 
ay s ould be held to be a highway requiring protqction, or a 

slackenmg of speed, when it was being approached.
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offence 
within 

ites. I 
: Inter- 
t by it 
d upon 

taken 
of 28th 
riada of 
it into 
l along 
tice of.

ustody, 
nder to

. ■ i , "°” thmk that’ under the evidence given at the 
‘ 7 the defendants can be held to have been under any obli
ga ion to fence their hne, or maintain the old fence at the place 
where ,t ,s supposed that the plaintifFs ox got upon their land, 
ttheras agamst an adjoining owner or the public generally 

mc udmg the plamtiff. I cånnot see either how any question 
to thet trail mentioned in the evidence being properlya high- 

way, lable to be guarded or otherwise, can affect the result of
not unoh,n,H ,aSthV"iraal ki,led bythe *oc°motive was 
not upon the tratl at the time.of the accident/and was not
proved even to have got upon the track at the Crossing

fence alonS a certain por
tion of the railway, eipecally coupled with proof of its having
en e,lr:n>ln!,d.bytheCOmpany-WOU,d be P^nmptive evid 
ence that it had been placed there under a statutory obligation
and I am mclined to thmk that it shoiild be so held ; but.ln the 

oflandT’ “ Wa70t Sl'eWn [hat there was ever al,y enclosure
been and IT"!: ra‘lWay Where the fe"ce isalll*ed t0 have
been, and I thmk it appears from the evidence that. there has
been no fence there for a couple of years.

Dom. Stat., 46 Vic. c.
months from the

It did

ii

).

v. 24, s. 9, provides that “ Within three

5TLS2» jfSfzrzr fc
side of the railway, of the height and strength of 

lvision fence, with opemngs or gates or bars or
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railway and unoccupied or open land, I am not prepared to say 
that the company could not remo ve or neglect to repair it, with- 
out increasing the present extent of their liability. The Act 
seems to make a riew departure for the1 company as regards time, 
but it imposes upon them (where the road had been already con- 
structed) the duty of making and maintaining a fence where 
any part of the adjoining land was occupied, without being 
required by the occupant to do so.

It was, I believe, contended that the company was bound to 
fence its whole line within three months after construction* or 
otherwise that the words “any part of which is occupied” do 
not necessarily apply to the whole section. I think, however, 
that the words “ fences shall be erected and maintained o ver 
such section or lot of, land ö* each side of the railway” have 
reference to land any part of which is occupied, in every 
instance. Subsection 2, however, would seem to settle this 
point,,as it restrairis the liability for dämage to “ the occupant 

,pf the land in respect of which such fences, etc., have not been 
made.”

The plaintiffs counsel referred to the case of Philips v. 
C. P. R.,i M. L. J. no, tried in this court, as being a decision 

' bearing in favör of his contention that the defendants were 
bound to protect the highway Crossing; but the point in Philips’ 
case turned chiefly upon the meaning of the word “person,” 
in section 79 of the Consolidated Railway Act. Philips was held 
entitled to recover because there was a person in charge of his 
cattle, and they had a right to be on the highway as against the 
defendants. Philips being within his rights as against the rail
way company, could take advantage of the fact that the latter 
had neglected to keep their cattle guards free from snow; but, 
in the present case, the plaintiffs ox was not in charge of any 
one, and even if the trail was held to be a highway within the 
meaning of the Ap( there was no contributory negligence on 
the part of the defendants, because not being bound to fence 
at that particular place, they could not be held bound to have 
cattle guards, which, without the fence, would be entirely use
less to prevent cattle getting on the line.

Defendants’counsel cites a number of well known decisions 
in the Ontario courts in reference to the question of fencing, all 

of which, so far a$J/ remember, or have been able to look at

8
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them in connection with the present uit, go to show that a rail- 
w?y company was only bound to fence as against the owner of . 
adjoining land. In Mclntosh v. G. T. R. Co., 30 U. C. Q. B., 
601, it was held that defendants were not bound to fence as 
against the plaintiff who had been accustomed to pasture his 
cattle for thirty or forty years on land of the Canada Company, 
through which the railway ra'n..

In Dolrey v. Ontario, Stmcoe and llutoti Railway, 11 
U. C. Q. B. 600, plaintilFs cow, trespassing on A.’s close, 
strayed. upon the railway adjoining, through 
fence whicl^as against A., the defendants 
arld maintain; the plaintiff was held not éntitled to recover.
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The case of Wilsoh v. The Northern Railway of Canada, 
28 U. C. Q. B. 274, is one of much interest in connection with 
this question. It was tried before Judge Gowan, of Simcoe, 
with a.jury. The learned judge of the county court withdrew 
cert^jn of the issues from the consideration of the jury. His 
decisidh was appealed from, but was sustained by the court 
above, which held with him that the plaintiff must be owner of 
the land, or in occupation by license of the owner, to be en- 
abled to recovér damages by the omisåjon to fence.

It seems to me, that the only question on which the plaintiff 
could properly have raised an issue in the present suit, is that of 
gross negligence on the part of the defendants in the mänger of 
driving their éngine. *

In Gillis v. G. IV. R. Co., 12 U. C. Q. B. 427, it 
shewn that the animal killed was not lawfully where she was at 
the time of the accident, and held that as.no negligence, in the 
mannar of using the railway track, had been charged upon the 
defendants, the action had to fail.

In the case before me such negligence is charged, or, as there 
are no pleadings, must be assumed as being charged; and the „ 
evidence in support of it is, that on that part of the line where 
the ox was killed a person could see along the track, about 1% 
miles in thedirection in which the train was moving, when the 
accident happenéd. 'That the engine-driver, who is himself the 
defendants’ witness, saw the ox in question some distance ahead 
at the side of the track, whereupon he shut off steam, whistled, 
and slowed the engine to about thrce or four miles an hour, in-
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tending to pass the aniraal which was about thirty feet from the 
rails. When the engine was about two car lengths from the ox 
it started to cross the track, when the engine was at once 
reversed, the cylinder cocks opened, and a whistle given for 

down brakes." The ox had got nearly across when, It was 
struck by the engine and killed,

The witness also stated that hc had made every eflfort tö stop 
the train and avoid the accident; that he thought there was no 
occasion in the first instance tp stop the train ; that the bntkes- 

had got out, but did ndt think it necessary t A. lose time in 
drivmg the animal further away, as the practice generally was to 
try and crawl by in such cases. Previous to seeing the anitnal 
the rate of speed had been about twelve miles an hour.

It is true that a plaintiffs own negligence which contributed 
to the injury, does not defeat his right of action, if the defetl- 
dants might or could, by exercise of ordinary care, havg avoided

/Al can 
(uch ne 
train, a 
opihjon

The)< 

locomol 
no evid' 
the claii 
have fe 
favorabl

men

i.

The absence of ordinary care would, no doubt, be considered 
culpable negligence. "If the cattle were not Iawfully there, 
.the plaintiff must prove such negligence as will nevertheless 
make the defendants liable," is the lRnguage used in a Work on 
negligence, in reference to a State of facts such as we have in 
the'present instance. The plaintifTs counsel cites the case of 
R'«aud v. G. IV. Jt. Co., u U. C. Q. B. 409, but there the 
declaration is, that the defendants drove their train at such a rate
°fjP,e^’Jand With such gross ne8ligence, that the engine struck 
and killed two of the plaintiflTs

Fraudul

The def 
mencféd at 
service wa 
strike out 
same day. 
and now fi 
defendants

On an a 
upon the ji

Held, Tha

. ,, , . then Iawfully being and
paasing upon said highway. It was shewn that the cattle were 
killed on a highway by a train going at full speed, and defen
dants were held liable on account of gröss negligence.

cows

,ITn.tle C“e„0f Aur v- 0ntario< ond Huron Railway,
16 U. C. Q. B. 94, it appeared that the train was stopped in 
order to get the horses off the track, and the steam whistle 
sounded, but the animals ran ahead along the track for a quarter 
of a mile, when they were run over and killed. The plaintiff 
however, did not charge this as negligence, although it may bé 
fairly inferred that he would have done so, had he believed he 
could have succeeded in establishing that it was such negligence 
as would éntitle him to 0 verdict,

/. B. .

W. B. 
Smith.
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WHITHAM v. COOPER.

Fraudulent preference—Judgment obtained by consent.—Injunc
tion to stay proceedings at law.

The defendant N. being indebted to the defendants C. and S.j|Äjk|. 
mendéd an action against him to recover the amount due. An 
service was given, appearance entercd, declaration and pleas filed, 
strike out the pleas obtained, judgment signed and exeCution issurä^HBi 

day. Plaintiffs had also obtained judgment and execution agHRf^ 
and now filed their bill to set aside the judgment and execution obtiuSti bv 
defendants C. and S.

On an application to continue an interim injunction to restrain procecdings 
up°n the judgment of the defendants C. and S.

Held, That the injunction should be continued till the hearing.

/. B. Mc Arthur, Q. C., for the plaintiff.

W. R. Mulock and E. H. Morphy for defendants Cooperand 
Smith.

n

\14th February, 1884.]
Taylor, J.—On the best consideration which I have been 

able to give this case in the short time at my disposal, I am of 
opinion that the injunction should be continued.

ii
cannot see that the evidence in the present case discloscs 

such negligence on the part of the driver or conductor of the 
i^ain» as wquld entitle the plaintiff to recover, and, in my 
opihjon, hé must be non-suited with costs.

The|defendants have filed a set-off, claiming da mages for their 

locomotive having been thrown off the track; but, as they offered 
no evidence upon it, I presume that they did 091 intend to press 
the claim, and, I may add that, had they done so, 1 should not 
have felt disposed, under the' circumstances, to consider it 
favorably.
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It is true there may be some difficulty about the position of 
the plaintiffs, they having themselves recovered judgment against 
Nixon upon a conseflt signed* by his attorney to withdraw pleas 
filed and allow final judgment to be signed. But this judgment 
they are willing to abandon. A plaintiff may, as I understand 
the practice, waive judgment which he has obtained in an irreg- 
ular or improper manner.

The bill here is filed on behalf of the plaintiffs and all other 
creditors of Nixon, and if relief is obtained it will enure to the 
benefit of all the creditors.

The cases decided in Ontario, under the corresponding Statute 
there as to fraudulent preferences, are strongly relied on by the 
defendants, and certainly go a long way towards support- 
ing their position. Yet these cases do not, so far as I have been 
able to examine them, go quite so far as it seems to be supposed 
they do.
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The first case, Young v. Christie-, 7 Gr. 312, was a case in 
which a debtor, sned by two persons, defended one suit, and in 
the other allowed judgment to go by defautt. McKenna v. Smith, 
ro Gr. 40, was anöther, case in which exactly the same thing 
happened. In Labatty. Bixel, 28 Gr. 593, the debtor defen- 
dantdefended one suit, and only entered an appearance in the 
SU|Pl^ht against him by his son> which enabled the latter to 
gglhfiMlier judgment. In Heaman v. Scale, 29 Gr. 278, the 
dj^^ktered an appearance and filed pleas in the suit first be- 

him. To the second action he entered an appearance 
ana^H pleas, but on the same day that the latter were filed he 
signed a relicta verificatione, after which the plaintiff signed judg
ment and issued execution. Proudfoot, V.C., held that the judg
ment did not offend against the Statute, saying a relicta verifica
tione is neither a confession, nor a cognovit, nor a warrant of 
attorney, and is therefore not prohibited by the Statute.
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Vavis v. Wtckson, 1 Ont. R, 369, was a case in which an 
order was obtained in chambers on consent, striking out the de- 

* fence and giving leave to enter up judgment. Although in that 
Chancellor Boyti says, that he does not think that the plain

tiff could have successfully attacked the judgment recovered by 
Wickson against Foster, yet that is a mere obita dictum of the 
leamed judge, for he had previously said that, for the

I
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of deciding the question before him, “ it became unnecessary to 
express any opinion upon the vaiidity of the judgment recovered 
by Wickson against Foster.”

The question came before the Queen’s Bench Division of the 
High Court of Justice in Ontario, in Turner v. Lucas, i Ont. 
R. 623. In that case the debtor's solicitor in one of two snits 
brought against him, gave a consent to an order striking ont the 
statement of defence, and giving leave to sign final judgment 
whereby priority was gained over another.

The question came up first on an interpleader issue in which 
the one who so obtained judgment was defendant. Burton, 
J. A., before whom it was tried, gave judgment in his favor, but 
stated that he would have given judgment in favor of theplaintiff 
had he not felt bound by authority. In Term on a motion to set 
aside the judgment, Chief Justice Hagarty and Mr. Justice 
Cameron gave no judgments, contenting themselves with 
curring in the judgment of Mr. Justice Armour. The latter gave 
judgmen t "discharging the rule nisi, because the authorities had 
liipited the words “confession of judgment,” ”cognovit acti- 
otiem, and 1 ‘warrant of attorney to confess judgment,” strictly 
to the instruments known as such at the time of the passing of 
the Act. He, however, expressed a most decided opinion that, 
had the matter been res integra, he would have held that where 
a debtor had actively interfered to enable a creditor to 
judgment against him soon$ than he would have recovered it 
by due course of law and without such interference, such 
defendant was giving a confession of judgment within the very 
words of the Act, and certainly within its spirit, and was doing 
the very mischjef aimed at by the Act.

The judges who decided the earlier cases never contemplated 
or intended to deal with cases in which the debtor took active 
steps to enable the creditor to recover judgment. In McKenna 
v. Smith, Chancellor Vankoughnet said, “ While the Act en- 
deavors to prevent the debtor himself, from helping a particu- 
lar creditor by any act of his own, to a portion of his property, 
it leaves it open to any such creditor, by active proceedings on 
his part, the debtor being passive, to sweep away the whole 
estate from all the other creditors.

The whole question is one which, in my opinion, well de- 
serves further considera tion, especially when, as bere,
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by authonties binding upon us, however much 
we may be mclmed to respect them. I am the more prepared
ZTT the ‘Tnct,0n for the PurP°se °f having the ques- 

on further cons.dered, in that the evidence leaves on my mind 
the strong impression that the defendants’judgment was not 
only procured by theactive co-operation of the debtor, but that 
it was atfirst, at all events, intended to be the means of pro-
his busines agamSt h‘S creditors> and enabling him to continue 

The injunction should therefore be continuéd.
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RE BRANDON BRIDGE.

Mondamus to purchatebridge.-Bridgecompany.-Local charter.
Navigable river.-Jurisdiction of LegielativeAssembly.

Bridge Company was incorporated and empowered bridge''“cross
cX oTtimnT ‘ ’ h- an0lher Act’ 45 Vic- c- 35, incorporating thesr “■—•",

On an application by an adjoining land owner for a man 
the city to purchase the bridge,
Held, i.

i

i
in to compel

The Act authormng the building of the bridge wa, ultra vins of the 
Local Legislature.

2. That the title of the Bridge Company was not such asXonld be 
lorced upon an unwilling purchaser.

A- C. Ktllam, Q. C., and A. Haggart for applicant Ross.

H. M. Howell and /. 5. Ewart for the City of Brandon.

[j/si October, i88p.~\
Wallbridge, c. J., delivered the judgment of theféourt fa)- 

James A. Ross applied for a rule msi, calling on the City of

l
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(a) Wallbridge, C. J,, Dabuc, Smith, JJ,
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Brandon to shew cause why a mandamm should not issue, com- 
"t"Cl!n8,‘hT,‘° obta,n Possession, “by purchase or other-

The Statute of Manitoba 45 Vic. c. 40, recites that, under the 
Manitoba Joint Stock Company's Act, a Corporation was con- 
stituted on the 24th February, 1882, called the "Brandon
the'f°r C°nStrUCtir,gand 0Perating a bridge across 
^ *lver- and ln and by which the charter was con-

to mak rel'u By Act Ule COmpany are empowered 
° " k ,alld Slnk P-ers» abutments, blocks, and erections on the 

edge or banks of the Assiniboine River as might be necessary for 
the construchon. of a bridge, build approåches thereto, and 
levy bolls. ThaD this bridge should be commenced within a 
year andcompleted within two years from the passage of the 
Act. 1 his Act was passed on joth May, 1882.

Under the authority of this charter and of the Act confirm-
fL! Te g •lt- ,he bridge comPany built a bridge on 
Eighteenth Street, m the Oity of Brandon, across the River 
Assimbome, or rather at the time of the passing of the Act the 

idge was in course of construction, and was completed by the 
company dunng the summer or autumn of the same year.

The Act ot the Legislature of the Province of Manitoba, 
uader which this rule is moved for, is the Act incorporating 
the City 0f Brandon, 45 Vic. c. 35. By section ,59 of Z 
Act u is enacted “that the Mayor and Corporation of the City
t°rac!rawnith0nthhal1 haVC P°Wer and aUth0"ty t0 emet int0 a con- 
tract with the propnetor or proprietors of any bridge built or
being built, within the said city, for the purchase o^f the stime
pon such terms as may be agreed upon, and the satd proprietor

proprietors shall be and are hereby empowered and authorized
to enter mto a contract with the Mayor and Coundl for the.sale
of any such bridge to the city; and the Mayor and Council of

e said City of Brandon shall obtain possession of sajd bridge
by purchäse or otherwise, with all reasonable dispatch, and thé
said bridge shall befree forell traifie of whalyoever nature and
kind, and shall be forevermaintained and kept in prpper rtpaif “
Under tha Statule, aed partkularly under Ihe lotter part of the

harter.
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clause, the City of Brandon shall obtain possession of said 
bridge, by purchase or otherwise, with all reasonable dispatch,” 
it is contended that the city should be ordered to obtain such pos
session either by purchase or expropriation. This bridge appears 
to have been in course of construction when the Act incorpor- 
ating the city was passed, and was not finished until the summer 
or autumn following. It is sworn that the River Assiniboine is 
a navigable river, far above the place at which this bridge is 
built, for steamers, and the manner in which the bridge has been 
built confirms that idea. It is described as a draw bridge.

The approaches tp the bridge are sworn to as having been 
built on an allowance for road, and the bridge itself spans the 
river with each end resting on this allpwance for road. It is 
difficult to see what the bridge company really have to sell. It 
does not appear that the company have ever acquired the right 
to this public highway^ at least it is not sworn to, nor is it even 
proved that the bridge company desire or are willirig to sell the 
bridge to the city. It is true that Mr. Ross, a land owner on the 
north side of the river, has requested the city to obtain possession 
of this bridge, but he does not assume in that letter to State that 
he acts on behalf of the bridge Corporation. Without at present 
discussing the question whether this^ection 159, taken as a 
vvhole, is imperative or not, the Ciurt are of opinion that the 
Legislative Assembly of the ftProvince, ixr authorizing the con
struction of a bridge over VnavigaJ^ie river, exceeded their 
powers as a legislature. By sestien 91 of the British North 
America Act it is declared that the exclusive authority of the 

t Parliament of Canada extends to matters coming with in the 
classes of subjects next hereinafter mentioned. Under this head 
sub-section 10, are set down navigation an$ shipping. If this 
bridge should be found to be an obstruction to navigation or 
shipping, as it manifestly is, tmless authorized by the Dominion 
Legislature, or at least by charter under the Dominion Govern
ment, this bridge company have, without law ful authority, 
erected a bridge across a navigable river, and are themselves 
now unlawfully impeding the free use of the Assiniboine River 
by this bridge.

The bridge company do not appear ever to have acquired the 
title to any land, or to the road allowancé tipon which the ap
proaches have been made, or in fact to be the owners of any-
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thing except the bridge itself. The utmost they can claim 
under the ist section of their Act of the Legislature of Manitoba, 
is to be excused as trespassers there. The City, of Brandon 

unwilhng purchasers, and the title of the bridge company js' 
not such as a court of equity would compel an unwilling pur- 
chaser to accept. Besides this, whilst the city is directed in the 
tfigtli section of their Act to obtain possession of the bridge, 
there is no clause compulsory upon the Mdge company to sell 
It. Ihe clause relating to expropriation is clearly not impera- 
tive. From the evidence it appears t hat the bridge was only in 
course of construction when the city charter was passed, and 
was not finished until the next summer or autumn.' Was the 
bridge company authorized to build a bridge as éxpensive, 
erect one as unsuited as they chose, or was the city to buy a 
bridge in course of construction only in so far as it häd then 
been constructed. It is to buy a bridge completed that the man- 
damus is now asked to go. In my opinion the city.could not 
be asked to pay for a bridge built after the Act passed, and, at 
furthest, could not be compelled to buy or pay for any more of 
the bridge than was done at the time of the passing of the city 

, , arter' 11 wl11 be »bserved that both the bridge company'* 
Act as amended and the city charter became law
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Granting a mandamus is discretionary with the Court, and 
although tlie wril is said to have lost its prerogative character, 
it is in many cases applicable only where a bill for specific per- 
formance would lie, this case is not one in which the Court would 
compel an unwilling purchaser to accept the title such as the 
gentleman, applying for the mandamus seeks 
accept.

The Grand Junctiori Railway Company v. The Corporation of 
Peterboro’, 8 Sup, C. R., the judgment of Gwynne, J., p. iot, 
Strafford and Huron Railway Company and Corporation of the 
C°unly of Perth, 38 U. C. Q. B. ru, amongst others have been 
looked at. We are of opinion that the rule should be discharged 
with costs.

day.

to make them
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!: REGINA v. BIGGS.

, Criminal information.—Foundation for HM.—.Public officer.

Ileld. A criminal information will not be granted except in case of a libel on 
a,person in authority, in respect of the duties pertaininn to ltis 
Office. ■ * .

2 whcrc lhe lihelwasdirectedagainst M.,who wns at thetime Attorney- 
General, but alleged improper conduct upon his part when he was a 
judge, an information was icfused.

3. The applicant for a criminal information must rely wholly upon the 
Court for redress, and must come there entirely free from blame.

4- Where there is a foundation for a libel, though it fall far short of jus- 
tification, an information will not be granted. *

.19

On the 24H1 of hlovember, 1884, JV. F. Hageii (with him 
Ghent Davis) on behalf of James A. Miller, obtained a rule 
calling upon the defendants S. C. Biggs, T. H. Preston, and C. 
Handscomb to show why a rule should not isstte out of 
the Court of QueeiVs Bench, for the filing and exhibiting, 
t/y the proper officer, or person in that behalf, of a criminal 
information against them for having, on tyth November, 1884, 
falsely and maliciously composed, printed, and published 
certain false, scandalous, maliciotts and defamatory libel in a 
certain newspaper called The Winnipeg Daily Sun, containing 
divers false, scandalous, malicious and defamatory 
and concerning James A. Miller.

S. C. Biggs was one of the proprietors of the Sun, T. H. 
Preston the editor, and C. Handscomb

The article complained of was as follows :—

'•A STARTLING STORY TOLD BY AN EX-POLICEMAN OF 
ATTORNEY GENERAL MILLER.

“The recent investigation by the Board of Police Commis- 
sioners, ordered by the Attorney-General, who charged 
members of the city police force with attempting to allow 
the prisoner Cormack to escape justice, and the full exoneration 
of the officers, has caused a great deal of discussion in certain 
circles. • One gentleman said to a Sun reporter the other day

cause
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matters of

I reporter on the paper.
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1 Mr. Miller sliould never have made' such a charge, for the sim
ple reason that by domgso he has caused people to pry into 
actions of his own in aiding criminals to escape justice.’ * You 
surelydo nofmean that the Attorney-Genéral ever aided a crim- 
mal to escape the law?’ said the reporter, more surprised than 

‘ That is just exactly what I doic officer.

)f a libel on 
ining to his

mean to say, ’ was the 
rep y, and if you find a Mr. R. Farrell, who was at one time on 
the city police force, he will probably enlighten you on the sub- 
ject. It’s good going to any members of the city poliqe 
force, , because they dare not tell you anything even if they 
kneiv. The Mr. Farrell referred to was found by the reporter, 
but he seemedvery rettctant to say anything äbout the matter. 
By degrees, however, the story was learned, and was in effect as 
follows:—About two

no
me Attorney- 
icn he was a

Hy upon the 
m blame.

short of jus-
years »go, or perhaps more, he (Fartell) 

then bemg on the force, arrested a certain gentléman, a former 
resident of St. Catharines, on the charge of having robbed one 
R. E. Vidal of 4300, or some such sum. When searched the 
stolen money was found in the prisoner’s possession, and his 
guilt was practically admitted. Sergeant English was in charge 
of the police station at the time of the arrest. The prisoner 
sent for Mr. Miller, who was then a judge of the Supreme
Court. The judge visited.him and ordered his release. The 
police could do nothing but obeyan order coming from a judge, 
and the prisoner was set free, and 011 the judge’s order the stolen 
money returned to its rightful owner. This having been done 
it was arranged that the prosecutor should let the case fall 
through, which arrangement was carried out. This was in effect 
the story told by the ex-policeman. Chief Murray 
visited by the reporter and asked to corroborate it.
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was next 
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greatly surprised that the story should have obtained publicity, 
and failing to find who had told it to the reporter, refused to 
say anything about it. Sergeant English was also spöken to, but 
he too, as may be imagined, would say nothing. The actions 
of both chief and sergeant, however, were sufficient to 
roborate the story.”

<», T. H. 
:he paper.

MAN OK
cor-

Commis- 
rged two 
to allow 

Dneration 
n certain 
her day;

The affidavit of James A. Miller stated that, since the 6th day 
of September, 1883, he had been Attorney-General of Manitoba; 
that he was, on the a8th day of October, 1880, appointed a 
Pmsne Judge of the Court of Queen’s Bench in Manitoba, and 
continued in such office until the 31st day of December, 1882 ;
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that lie had read the artide in the Sun 
startling story," which

stock of the “

newspaper headed “A 
complained of; that said S. C. Biggs 

the principal proprietor and owner and controller of the 
Sun Printing and Pubiishing Company (Limited),” 

and had acknowledged <o him (Miller) that lie was responsible 
lor all artides which appeared in the editorial colnmns of said 
newspaper, other t han such as appeared as letters or correspond- 
ence over signatnres of parties writing‘säme; that Preston was 
editor, and Handscomb a reporter on said Sun newspaper, and 
employed and paid by said Biggs ; that Handscomb wrote said 
artide witli the approval and sanction of Biggs and Preston ; 
that lie (Miller) was the person referred to in the said artide as 
Attorney-General Miller; that the artide and the statements, 
charges, and imputations therein coiKained against him were 
false and malicious, and without foundation in fact, and intended 
to prejudice and injure him ; and that the actiial facts in 
nection witli the matters referred 
follows
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: He was, at the t i me referred to, a. Justice of the 
Court of Queen's Bench of Manitoba. A policeman called at 
liis residence and asked for him to go down to the police station 
in the city of Winnipeg, as a person was confined there who 
said he knew him, and tliät he could release him from confine- 
nient. On learning the narne of the prisoner, and going to the 
police station and learning he was confined, one of the police- 
nien in charge told him that the prisoner was dazed, but lie (the 
prisoner i knew him (Miller). When he went dowh he 
accompanied by Mr. William George Nicholl, and found, on liis 
arrival, that the prisoner was confined in the apartment used for 
pnsoners awaiting trial; he found the smell.of the apartment 
almost unbearable ; he asked the officer iifcharge if he could 
not bring the prisoner out, sö he could speak to him, and the 
prisoner was brought öut into the Office; he then saw that, owing 
to over indulgence in liquor, he was not able to give any satis- 
factory explanation of the cause of his arrest; the prisoner 
gave an explanation witli which hé was not satisfied, and asked 
1,1,11 10 Procure h,m bail; he thought it was better, as the officer 
111 charge said he would allow him to rcmain in the outside 
Office and sleep on the lounge in the office, to allow him to 
remain there fpr the night; and he then said, as no charge was 
then preferrcd against him, (which he

i

The afi 
of Winni 
of Attoriv 
1884; th; 
the requei 
to hand b 
Vidal, Mt 
for safe k«

was informed by the 
officer in charge was the fact,) that he had better remain there
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until a charge was preferred; and then there were several others 
m the city who knew him as well as himself, and that lie would 
have some one look after his case. The next morning he went 
to the Court House to attend to his judicial duties, an<l 
mformed about noon that the so-called complainant had calicd 
at the Pohce Station and had said that he 
thing and had nothil 
had been discharged.

remembered every- 
g to compltfm about, and that the prisoner

| The affidavits filed on behalf of the defendants were as fol-

1 he affidavit of Hon. S. C. Biggs stated that he was not per- 
sonally responsible for the artides published in the Sun, which 
was controlled. by a joint stock company, the composition of 
w l-ch he gaye. That he denied having seen or heard of the 
a eged libellous artide until after it was published, and that it " 
had not been sul.mitted to him by Mr. Handscomb or anyone 
else ; that- Mr. Handscomb was not in his employ, and he then 
gave his version of the conversation held vvith 
General, to which reference 
gentleman.

the Attotney- 
made in the affidavit of thatwas

rhe affidavit of T. H. Preston stated that he waS the editor, 
and, by v.rtue of his position with the company, the publisher 
ol the Sun. He corroborated Mr. Biggs’ evidence as to that 
gentleman having no knowledge of the artide in question, and 
as to the fact that Mr. Handscomb was not employed by him 
(Biggs.)

1 he affidavit of C. VV. Handscomb stated that Mr. Biggs had 
no cogmzan.ee of the artide complained of, or of any other 
artide that he might have written for the Sun, and that he 
not been employed by him (Biggs.) had

1 he affidavit of D. B. Murray, the chief of police in the city 
O Winnipeg stated, that he had read the copy ol the affidavit 
of Attorney-Ceneral Miller, sworn on the a4th of November, 
1884; that the prisoner was released on the intervention and at 
the.request of Mr. Miller; that he was requested by Mr. Miller
o hand back the money taken from the prisoner Pierce, to 

v idal, Mr. Miller stating tö him that the money had been gi 
for safe keeping, and, in his opipion, there ven

was no case against
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the prisoner, and, in consequence, the prisoner was liberated. 
It was on the morning of the i4th of March, r882, that Mr. 
Miller was at the police office; lie did not'see him on the even- 
ing of the 13H1 of March, 1882, as far as lie could remember, 
although he might have been at the police office then; that he 
would not have taken upon himself the responsibility of allow- 
mg the prisoner to be released with such strong evidence against 
him, un less he was requested to do so by one higher in authority 
tlian himself, or unless he was bailed out in the proper course; 
that evidence had been brought to a policeman on his duty that 
a felony had been committed, and strong suspicion pointed to 
the prisoner Pierce, and he '«%s accordingly arrested, and an 
information would have been laid against the prisonei* were it 
not for the intervention of Mr. Miller; and that it was not 
through Vidal, the complainanfs request that the prisoner 
Pierce was liberated.

The affidavit of James Naismith, proprjetor of the Russell 
House, stated that Vidal was in his place on the night in ques- 
tion, drmking. Pierce and two others came in, all appearing to 
be acquainted; that Vidal afterwards complained of the loss of 
sorne $400, and Pierce, holding up his hands, pretended that he 
had not taken it; that he (deponent) afterwards sent for a 
policeman, and Farrell came in and made the arrestthat on 
the way to the station, Pierce said he had a friend or relative in 

. the city who would see him through and have him released; and 
that Pierce appeared to be sober.
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The affidavit of Mr. Ewar, of the Free Press, stated that 
Attorney-General Miller had

!

requested him to insert inV that 
newspaper a denial of the alleged libel, and that such denial had 
been inserted.

Ihe affidavit of J. J. Johnston stated that on the morning of 
the i4th day of March, 1882, he was at the police station in the 
said city of Winnipeg, and that morning Mr. Miller, who 
was then a judge of the Court of QueeiVs Bench for the Province 
of Manitoba, came into the police court about nine o'clock 
and had a private interview with David B. Murray, who then 
was, and still is, chief of police of the city of Winnipeg; that 
he heard the said chief of police say to the said Mr. Miller 
that it was all right and that he would see that it was done, and,
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ator Mr. Miller left, thechiefof policc gave orders for the release 
or the pnsoner Pierce, who had been arrested for steafing 
of money 111 the neighborhood of five hundred dollars; that it 

the subject of comment about that tirae ät the police 
station that the then Judge Miller was quitd too officious in 
giving orders.

was

The affidavit of R. Farrell stated that he 
• city police force was a niember of the 

, tbe t3th March, 1882, when information
was brought to him that a robbery had been committed at the • 
Russel] House; that he went in and found Vidal, Pierce, and 
One Alexander, and there was another member. of the party at

, °°r,; Plerce was sober> he remembered him saying that 
he had borrowed ten dollars from Vidal, and had '

011

no more
were arrested; that Pierce said that he 

relative of Justice Miller, and the deponent was of opinion 
hat Pierce had mentioned that Mr. Miller was his cousin : that 
ie came down on the morrow to appear against the prisoner, but 

old by several policemen in the station that his prisoner had 
been released on the order\f Mr. Miller; that Vidal afterwards 
thanked him for mak mg the arrest, and said that if it had not 
been for h,m he would not have got his money back.

rhe affidavit of Sergeant Eng]ish.stated that 
that Pierce

money ; that all three
was a

Russell 
1 ques- 
ring to 
loss of 
hat he 
for a 

hat on 
tive in 
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was

Mr. Miller said
was to have wliat he wanted, and he was given 

wluskey and lemon. b

1 he affidavit of Sergeant McRae 
circumstances in stated that the suspicious 

connection with the finding of the money on
decidedly strong enough to place the 

tria* > ^1at he knew öf no reason why he was not 
pu on his tnal, other than through the intervention of the said 
Attorney-General Miller.
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H M. Howell, Q.C.; for Mr. tiiggs This Cotirt has 

jurisdiction to entertain the application. 
which created the Court had
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j* .. P°vver to give it criminal juris-
ction. Ihat jurisdiction was .given by Dom. Stät. 34 Vic 

C. 14, sec. 2, which reads: *< shall have power to hear, try, and
biriiTlT’ m dUe„C°UrSe °f laW’ a" reasons, felonies, and 
indictable offences." This application does not corae within 
tlie above provision, and so the Court has no jurisdiction.

no
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has now been cntirejy clmnged by the Dom. Stat. 37 Vic. c. 38. 
This Statute, in respect to agency, brings the criminal liability of 
the master in libel within the

Div., ; 
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same rules as in any other crime, 
and, as there is no agency in crime, Mr. Biggs is not liahle, he 
not having direeted the publication of the libel. Reg. y. Hol- 
hrook, L. R. 3 Q. B. Div. 60, in appeal L. R. 4 Q. B. Di¥. 42.

But, in this case, the relationship of master and servant, or 
principal and agent, does1 not exist, for at most Mr. Biggs is 
merely a shareholder and ..director of a company, and the pub- 
lisher is simply a felloyv officer with Mr. Biggs; -it would be 
dangerous indeed to make one fellow servant liable for the aets 
of another.

The malice necessary to be proved or inferred is entirely dif- 
ferent in civil and in criminal cases. If a person inadvertently 
delivered a libellons writing by mistake to a third person, while 

1 i)e "’°nld be civifly liable, he would not be criminally. Rex v. 
Abingdon, 1 Esp. 226; Rex v. Topham, 4 T. R. 129; indeed if 
Mr. Biggs actnally wrote and published the libel, and, at the 
same t i me, believed and had reason to believe it was true, 
although it was in faet false and libellons, he would not be 

' criminally liable. Rex v. Harvey, 2 B. & C. 257. Much more 
then is Mr. Biggs not liable, as it is clearly shown that he did 
not know of the existence of the artide tintil after its pub
lication.

Mr. Biggs being an officer of the*Court, the extraordinary 
remedies asked should not, in an oppressive way, be granted 
against him. The real wrong-doer (if any) was the Sun Com
pany, and, if the Attorney-Oeneral desired to punish them, he 
could do so, for a company may be indieted for libel and fined. 
The Pharmaceutical Society v. The London and Provincial Sup- 

ply Association, L. R. 5 App. Ca.- 857, judgment of Black- 
burn, J., at page 870.

J.S.Ewart, Q. C., for Preston, took the following points: 
(1). A11 information is granted in England 011 ly where 
person holding an important office has been libelled in 
tion with his Office. Reg. v. Labouchere, L. R. 12 Q. B. D. at 
P 329 i tx parte Chapman, 4 Ad. & E. 773. (2). Information 
should not be granted at all in this country, it being inadvisable 
to give rank any privilege. Reg. v. Labouchere, L. R. 11 Q. B.
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wÄScc?r:;K,VC?TAD‘ C' Q- B' at 583; **.*

nn " ’ , C, L',J' N- S-’ at PaKe 233. (4.) Information will
V S™nted unless tnformer free from all blame in the matter;

Reg. v. PUmsoll, „ C. L. J. N. S„ pp. 22g, 2„ In the *
sent case the Attorney-GeneraPs affidavit itself con.alns a libel 

the judge, un less tts truth could be proved. He admits that 
hewas asked to go to the gaol at night because a prisoner who 
knew him thought he could release him; that 
prison, procured unusually favorable treatment for the prisoner
that h°nVT W‘‘h ',im °n ,he matter of‘he alleged crime; and 
hat he undertook to get some one to act for him. Lord Bacon

gave good advice to Villiers upon his elevation to the woolsackt

word or lett y°U PerSUaded t0 interP°se yo"self, either by 
word or letter, m any cause dependingSn any court of justice
“r any.freat man to do it. "here you can hinder it If i,’ 
should prejad, it prevents justice; but ifjhe judge be sojust 
and of such courage as he ought to be, as not ,0 be inclined 
hereby, yet it always leaves a taint of suspicion behind it."

tion fT r °f the llbel may be iaqnired in to upon a mo- 
■on for an mformat,on, and if there be a good foundation for 

the statements complatned of, an information will be refused 
foT C' L' J ’ N-«S- »9. (6.) The informer did

a , ‘ and Candid" stateme»t of the facts upon
gettmg the rule. Rig. v. Wilkinson, 41 U. C. Q. B. pp. 2; „nd

c. c. 38. 
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./. B. Mc Arthur, Q. C., appeared for C. Handscomb, and 
s owed that Mr. Mtller had chosen his om forum, he had sought 
edress bygotng to the Press office, and seeking to hfve 

the public informed of what he said on his side of the

In Reg. v. Wilkimon, 4, U. C. Q. B. 1, it was held that if 
any one who deems himself to be libelled shall seek redressby 
assaulttng the offender, or otherwise securing redress, he de 
barred himself from securing from the Court any redress.

In going to the Free Press office and securing the publicati 
of htt1 verston of the case, Mr. Miller had secured redress which, 
Comf*118 tolaw’would debar lllm from the protection of the-

case.
points: 
e some 
:onnec- 

D. at 
mation 
visable 
! Q. B.

1
on



2 6 MANITOBA LAW REPORTS.

He also referred to and commented on the following c^ses on 
this branch of the argument: Queen v. The Ptoprietors of the 
Nottingham Journal, 9 Dowl. 1042 ; Reg. v. Lawson, 1 A. & E. 
N. S. 486; Daw v. E/ev, L. R. 7 Eq. 61; Jfcy. v. Marshall, 4 
E. & B. 475. The result of the cases being as stated by Harri- 
son, C. J., at page 25, in Reg. v. Wilkinson, 41 U. C. Q. B. 
as follows: “A party who wants a\criminal information must 
place. himself entirely in the hands pf the Gourt. If it appear 
that a party has put himself in to communication with the pub- 
hsher of the libel, for the purpose of retorting, or with a view 
of obtaining rédress, or has in any manner himself attempted 
to procure redress, or take the law into his hands, the remedy 
by criminal information will be refused: ex parte Beauclerk, 7 
Jur. 373. See further Rex v. Larrien, 7 A. & E. 277.”
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N. F. Hagel, in reply, contended that the Court had power 
to grant the rule for the information asked, and cited, in support " 
of his contention, the general 'Act giving jurisdiction to the 
courts in this Province, 34 Vic. c. 14. He urged that Mr. Mc- 
Arthur's argument did not apply in this instance, for, in this 
case, Mr. Miller had simply given a statement to a reporter, and 
in the cases cited they had either taken some proceedings in 
court or written letters to the libeller, or in some other waysub- 
mitted to a forum, and thus become disentitled to relief. Mr. 
Miller, being a judge of the Court of Queen’s Bench, was 
libelled in that capacity. The fact that he had ceased to occupy 
that position did not prevent hfm obtaining what he asked, he 
contended that the article affected Mr. Miller, as it was told of 
him as Attorney-General. The defendants had not produced 
any evidence to show that there were public grounds why the 
libel should be published. Mr. Biggs held a controlling interest 
in the stock, and was, therefore, the controller. He contended 
that the evidence of D. B. Murray did not establish that an 
“order” had been given by Mr. Miller, as stated ip the article 
complained of. The most it could be said to show was a re- 
quest, and this was not distinctly stated. He read extracts from 
the affidavit of the complainant to show that he had not given 
such an order.

::

In view of all the facts, he submitted the information ought 
to go against .the writer of the article, and the editor of the 
paper who inserted it, if not against Mr. Biggs.

;
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rj of the 
A.&E.

\2nd December, 1884.]
Wallbridge, C. J.-The remedy by criminal information is 
extraordmary one. To entitle a person to that remedy, the 

party applymg must rely wholly upon the Court for redress, and 
mustcome there entirely free from blame; that is, there 
be no foundation for

rshall, 4 
y Harri-

Q. B. must
. ., . the charge, though falling far short of a
justification. Reading the affidavit of Chief Murray, I cannot 
say there is no foundation for the charge. The remedy by in- 
dictment >s open to Mr. Miller if he desires to follow it. This 
remedy (ermunal mformation) is peculiarly within the discretion 
of the Court, and, under the circumstances aböve 
of opinion that the rule should be refused.

on must 
t appear 
he pub- 
h a view 
tempted 
remedy 

ulcrk, 7
stated, I am

Dubuc, J.—This proceeding is a rather special remedy re- 
sorted to in certain instances of libel; but 
in cases of libel

more particularly now 
on persons in auchority in respect of their puBlfc 

dut,es. In this case Mr. Miller, being Attorney-General, is a 
person m authority, but the libel does not attack him in relation 

s . t0 hisduties of Attorney-General; it reflects 
of his while he was on the Bench. 
against a judge; for Mr. Miller exists

i power 
support * 
to the 

Mr. Mc- 
, in this 
•ter, and 
iings in 
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f. Mr, 
ch, was 
occupy 

iked, he 
i told of 
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interest 
itended 
that an 
1 article 
■as a re- 
:ts from 
t given

on certain actions 
The libel, therefore, is not

no more as a judge : it is 
against a person who has been a judge. It not being a libel 
against a person aetually holding a public ofiice in respect of his 
conduet as such public officer, the Court does 
in granting, in this instance* the rather 
asked for, and leaves Mr. Miller to 
indietment.

not feel justified 
extraordinary remedy 

the ordinary remedy by

Smith, J.—‘There is npt enough evidence to show Mr. Biggs’ 
hability. The libel does not touch the ofiice of the Attorney- 
General, and consequently is not what the counsel for the prose- 
cution has sought to make it. If it had touched the office of 
the Attorney-General, or been a charge against him as that 
officer, the matter would have been different. As to the article 
there was some reasonable ground for writing it, although per- 
haps not enough to legally justify it. There is a very strong 
conflict of evidence, so that the Court cannot allow the rule 
togo.

Rule discharged without costs.ought 
of the

.r ■
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MOORE, v. FORTUNE.

Bond—Joint obligors.—Demurrcr.
Action on a joint bond against lliree defendants. The declaration revealed 

tlie fact that five persons vyre liable jointly with the defendants.

HM, That as the declaration did not show that these others had sealed the 
bond, and were resijient within the jurisdiction, the dcfendant.should 
have pleaded the noivijoinder in abatement, and not have demurred.

S. C. Biggs, Q. C., for defendant Fortune.

IV. H. Culver for defendant Rigney.
A. Howden for plaintiffs.
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* perspicui 

Judgm

1
\_13th October, 1884.] 

Smith, J.—Demurrer by each of the defendants Fortune and 
Rigney to the. dgelaration, on the ground of non-joinder of 
co-obligors.

1

This action is brought joint bond against three defen- 
dants. The declaration alleges it to be the bond of the defen
dants, hut reveals the fact that whether by recital or the opera- 
tive part of the igstrument, five persons, in addition to the 
defendants, agreed to perform the condition. There is no direct 
allegation, however, that these five persons sealed the bond, and ' 
it seems well settled by authority that, unless such an allegation 
appears, the declaration is not open to demurrer.

011 a

It would seem aiso that, even if that fact did appear, the pro
per course is to plead in abatement, and not to' demur.

i
By 3

& 4 Will. IV. c. 42, s. 8, the plea is required to State that the 
Person sought to be added as a defendant is resident within the 
jurisdiction of the court, stating such place of residence in an 
accompanying affidavit. Thus, in the old language, the defen- 
dant.gives the plaintiff a better writ. The duty is cast on the 
defendant of shewing where the declaration is defeetive, and of 
affording the means of supplying that defeet, a duty which 
would be entirely evaded by demurrer. This view was taken in 
The City of Toronto v. Shields, 8 U. C. Q, B. 133, where the 
previous authorities are reviewed, and similar statutes in Ontario

i
!

;
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raramemed on. The subsequent case of Mills v. McBride, 10

-“-'rsrissr;
ecogn.zance is matter of record, and the record must be strictly 

followed. One of the cases cited in the course of the argumem 
an action of the latter nature.was

Since the Statute 3 & 4 Will TV r a, c o .

22 reThend Tin "'a j,,risdict,on-need b= joinedVsTe-

In the notes to Cabell

n revealed

sealed the 
int.should

laid

une and 
inder of

I cannot conclude without remarking upon the rather vague 
mannerm whichthe bond is stated in the declaration. if is 
true the pleadertGd to deal with an ill-drawn instrument; but ' 
havmg two courses open, the one to set out the bond vtrbatim 
and the o her to allege its legal effect, he seems to have tried to 
combine the two, a combination that 

* perspicuity.
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Judgment for the plaintiff.
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PARKER V. NUNN.

(In Chambers.)

Scale of costs.
Action brought in the Queen’s Bench for $225, for goods sold and de

livered,

Held, That the action might have been brought in the County Court, and that 
the plaintiff was not entitled, therefore, to tax Queen’s Bench costs.

' The plaintiff obtained, under 46 & 47 Vic. c. 23, ss. 16 and 
18, an order to sign judgment for part of his demand, without 
prejudice to his right to proceedrecover the balance if so ad- 
vised. ^e afterwards determined not to proceed further, and 
took out a summöns calling upon the defendant to show 
why he should not tax full Quebn’s Bench costs.

G. B. Gordon for plaintiff.
C. H. Allén for defendant.

catise

[/t5tVz December, 18H4. ]

Tavlor, J.—The plaintiff has obtained an order to sign judg- 
merit for #193, part of hisclaim. The amount originally claimed 
by theindorsement on the writ of summons was $225, an amount 
within the jurisdiction of the County Coqrt. The action 
begun since the coming into force of the 47 Vic. c. 22, the 3rd 
section of which repeals the proviso in sub-section 2 of section 
33. chapter 34 of the Con. Stat. The case has never gone to 
trial, so the 47 Vic, c. 21, s. 13, which provides for a judge cer- 
tifying for costs in certain cases, has no application.

But the plaintiff contends that the action was properly brought 
in the Court of Queen’s Bench. It is said that the plaintiff re- 
sides in Ontario, and the action is brought to recover the price 
of goods sold and delivered in Ontario to the defendant, while 
he was resident there, and to prove the delivery of these it 
might have been necessary to issue a. commission for the 
ination of witnesses there. In answef to Mr. Allen's statement 

that the County Court has been in t lie habit of issuing foreign 
commissions, Mr. Gordon admitted that strch had been the prac- 
tice, but he argued that such commissions were irregular, the 
Statute containing no provision to warrant these being issued,

exam-

and he 
Couuty

On r 
inade fi 
Con. S: 
a prope 
order tl 
cause a< 
and fot 
have ob 
reason 
miss the

Im
HM, Upi 

party,
A sum 

the plain 
stted ttpo

W. E. 
affidavit 
ar. affida 
DeBlaqu

N. D. 
summons 
English c 
That cast 
Vic. c. g 
Procedurt

Held, t 
to an ordt 
forms, an 
party, as

!

.
i!

r

1

■

g-

i

[

;

Si

| (



MANITOBA LAW REPORTS.1 31
and he cited a number of 
Couuty Courts there

decided in Ontario before the 
empowered to issue commissions.

Onreferring to the Statute I find that express provision is 
made for issuing them. The words of the County Court Act, 
Con. Stat. c. 34, s. 230, are: “Any judge may, at any time 
a proper application to him, in any 
order the issue of a writ of commission

cases
were

on
in any County Court, 

to take evidence in the 
causeas may in like cases issue in the court of Queen’s Bench 
and for like purposes." As the plaintiff could, if necessary,' 
have ob,alned a commission from the County Court; I canseeno 
reason for this action not having been begun there, and I dis- 
nuss the plaintirs summons with costs.

case
Id and de-

rt, and that

1. 16 and 
, without 
if so ad- 

her, and 
3w cause

MERCHANTS’ BANK v. MURRAY. 

(In Chambers.) t
Impection of documents in possession of opposite party.

H,U, Upon an application for inspection of documents, an affidavit of the ~ 
party, as'well as ol the attorney, is not

A summons having been taken out to inspect certain books of 
the plamtififs contaimng entries relating to the promissory 
sued upon under the provisions of 14 & 15 Vic. c. 99, s. 6.

JV. E. Perdue shewed cause. The summons isstiéd upon the 
affidavit of the defendanfs attorney. It was contended that 
an affidavit of the defendant also is required.
BcBlaquiere, 4 Ont. Pr. R. 267.

N- D. Beck (Aikins, Culver år Hamilton) supported the 
■ “um'inons- The case cited is not clear. It purports to follow the 

English case of Chnstophenon v. Lotinga, 15 C. B. N. S. 809.
1 hat case has been hastily taken as a decision 

Vic. c.

1884.']

gn judg- 
claimed 

1 amount 
tion was 
, the 3rd 
f section 
gone to 
dge cer-

necessary.

note

Barwick v.

brought 
intiff re- 
he price 
it, while 
these it 

le exam- 
atement 
foreign 

he prac- 
lar, the 
; issued, •

upon 14 & 15
99» a 6, Whereas it is in fact upon the Common, Law 

rrocedure Act 1854, s. 50.
[17th September,, 1884.]

Held, by Wallbridge, C. J., that the defendant
. ... was entitled
0 an order for inspection, following the form given in Chitty’s 
orms, and that, on such an application, an affidavit of the 

party, as well as of the attorney, is hot necessary.
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CAREY v. WOOD. - 
(In Chambers.)

Examination of parties.—Practice.
Upon a motion, defendant filed an affidavit of A„ who afterwards made 

anotlter explanatory affidavit at the instance of the plaintiff,

Held, That defendant 
of A.

I he defendant filed an affidavit, made by a witness, in 
to a rule taken out by the plaintiff to set aside certain proceed- 
ings. Hearing afterwards that this witness had made an affi
davit for the plaintiff, professing to explain statements made 
in the first affidavit, the defendant’s attorney prepared another 
affidavit and requested the witness to swear to it, which he 
refused to do. The defendant tlien applied for an order to 
examine the witness, under the Common Law Procedure 
Act, 1854, s. 48, which provides that “ Any party to any 
civil action, or other civil proceeding, in any of the superior 
courts requiring the affidavit of a person who refuses to make 
an affidavit, may apply by summons for an order to such per- 
son to appear and be examined upon oath * *
to the matters concerning which he has refused 
affidavit.”

H. A. McLean for defendant.

A. E. Mc Phillips for plaintiff.

* P,
was not entitled to an order for the oral examination

Held, V

answer

G. C

Tayl 
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j [i6th December, 1884•]
1 aylor, J. The section of the Common Law Procedure Act, 

under which the defendant moves, cännot apply to a case like 
the present. The witness has already made an affidavit, and all 
that he has now done is to decline making a further affidavit. 
I do not see that a person can properly be required, under the 
penalty of an order against him for examination, to go on making 
a succession of affidavits to suit the convenience of a litigant. 
I discharge the summons with costs.
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manitoba and north West loan*co,

harrison.

Deeree where defendant sened by publicatioti.
HM, Where defendant is served by publication, it is 

court for a deeree.

claimer, and the defendants 
praecipe.

G. G. Mills for plalntiff.

Itrds made

« Practice.—
amination

necessary to move in
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or amounts to a dis- 
are sui juris, decrees may issue on

[ioth December, 1884.']
Tavlor, J—This is a mortgage suit which has been taken 

pro confesso agatnst the defendant after service effeeted bv ad 
ver ,s,ng. It was stated by counsel that recently the mas ter has" 
declmed, ln any mortgage -case, ,o allow the costs of Lttnm 

own and hearing pro confesso, on the ground that in all such
to ex press a!] otin ion0'"31"^, 1,Kedpe ; and 1 "* asked 
under which prtecipe Z« « ?g

ordaer ZLpply Imdemption","5'' ** ^ “ This
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In Ontario, after order 
years, order 646 
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our order 426 of the words above referred to The
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tmed&s for immediate payment, delivery of possession, 
& c., given undfer the Administration of Justice Act. This order 
646 also contained the provision that such a decree might be 
granted, notwithstanding that the defendant had been served 
by publication or otherwise, or was a Corporation, followed by a 
proviso “ that where the bill has not been personally served, the 
claim of the plaintiff shall be duly verified by affidavit: ’ ’ ä 
similar proviso finds a place in our order 427. No order the 
same as, or corresponding to the Ontario order 646 is in force 
here, except in so far as the addition of the few words to order 
426 and of the proviso to order 427 extends.

Our practice, therefore, as to what decrees may be issued on 
praecipe must be governed by the practice which pfevailed in 
Ontario under, general order 435, and before order 646 was 
passed. As to what that practice was, I have (to refjesh my 
recollection) corresponded witR Mr. Holmsted, the registrar of 
the Chancery Division of the High Court of Justice, than whom 
I know of no more competent authority upon questions of prac
tice. He \informs me that in Ontario, under general order 
435, decrees were issued on praecipe, where defendant (being 
suijuris') was served (1) personally, (2) substitutionally by ser
vice on an agent or relation, or (3) by mailing an office copy of 
the bill to the defendant. But that when defendant was served 
by advertising, it was always necessary that the bill should be 
taken pro confesso, and a decree moved for in court as originally 
decided in McMichael v. Thomas, 14 Gr. 249.

It would, therefore, seem necessary under our orders to move 
in court for a decree when the defendant is served by adver
tising. In other cases, where there is no defence, or when the 
answer adnnts the facts entitling the plaintiff to a decree, or is a 
disclaimer, and none of the defendants is an infant, decrees may 
issue on praecipe.
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TAYLOR v. SHARP.
Mortgage suit where mortgage assigned.—Covenant by mortgagee 

for payment.—Remedy against mortgagee as surety.

On an assignment of a mortgage, the mortgagees coveianted to pay the 
assignee all moneys secured by the mortgage, according to its terms, in the 
event of defaulfbeing made by the mortgagors.

In a suit for sale the original mortgagees were made parties, and a personal 
order was asked as against themP

Held, I. That no order could be made against the original mortgagees for 
lmmediate payment, hut only an order for payment of any deficiency 
after a sale.

2. That the original mortgagees were entitled upon payment forthwith 
after decree of principal, interest, and the costs of an undefended 
action at law against them upon their covenant, to be discharged 
from further liability; and to an assignment of the plaintifiPs securi 
ties upon payment of any costs he might have against the

ssued on 
vailed in 
646 was 
fresh my 
jistrar of 
m whom 
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al order 
t (being 
r by ser- 
copy of 

is served 
lould be 
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The plaintiff filed his bill on a mortgage made by the defen- 
dants C. W. Sharp and J. W, Smith to H. S. Crotty and Robert 
Gerrte, and by them .assigned to him. The assignment 
tained a

con-
covenant by Crotty and Gerrie to pay to the plaintiff all 

and every sum and sums of money and interest secured by the 
mortgage, as they respectively fell due, according to the terms 
of the mortgage, in the event of default being made by the 
mortgagors, together with all costs, c harges, and expenses to 
which the plaintiff might be put, or might incur, in and about 
the proceeding for enforcing payment of such moneys and in
terest, and the foreclosure or sale and obtaining possession of 
the mortgaged premises, or otherwise howsoever.

to move 
y adver- 
hen the 
, or is a 
ees may

The defen-
dants were, the original mortgagors, Crotty, Gerrie, and a num- 
ber of persons who had purchased portions of the mortgaged 

prayed immediate delivery of possession by 
all the defendants, immediate payment of principal and interest 

due by the original mortgagors, and Crotty and Gerrie; for 
a reference to make and take the usual inquiries and accounts; 
and for a sale on default in payment. The bill had been noted 
pro confesso against all the defendants, but counsel appeared for

premises. The bill

now



r

i!

i
'36 MANITOBA LAW REPORTS.

Crotty and Gerrie to argue the question of what relief the plaintiff 
was entitled to as against them.

G. R. Hoivard for plaintiff.
F. B. Robertson for Crotty and Gerrie.

Mr. F 
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January, 1885.]
Tavlor, J. Ihe defendants Crotty a ld Gerrie are, by, virtue 

of the covenänf contained in the assignment from them to the 
plaintiff, sureties for the original mortgagors and liable upon the 
default of the latter to pay the mortgage debt. Tnere is 
authoritv ior making g surety a party to a suit, brought for fore- 
closure or sale, by the mortgagee against the mortgagor, except 
ivhat is contained in general order 418. Before the passing 
of that order the only remedy the mortgagee had against the 
surety was to sue him at law upon his covenant. So, in a suit 
for sale against the original mortgagor, the mortgagee, in. the 
event of a deficiency, had no mode of recovering that deh- 
ciency against the mortgagor except by suing him at law upon 
the covenant for payment in the mortgage, until general order 
417 was passed. That order provides' that, instead of fore- 
closure, a sale may be prayed, and that any balance of the debt 
remaining due after the sale may be paid by the mortgagor.
* hen order 418 provides that any person who is surety for 
the payment of a mortgage debt, may be made a party to a 
suit for sale, “and the relief specified in the last order’’ may 
be prayed against both the mortgagor and the surety, and 
decreed accordingly. The relief specified is, the payment of ’ 
any balance of the mortgage debt remaining due after the sale. 
The plaintiff, instead of suing the sureties at law, has elected 
to make them parties to this suit, and to take the remedy which 
the general order gives him. He is not, therefcre, entitled to 
an order against them for immediate payment, but only to an 
order for payment of any deficiency after the sale takes placé.
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The proper decree will be one ordering immediate payment 
of the amount now due by the original mortgagors, delivery of 
possession of the lands by all defendants except Crotty and Gerrie, 
a reference to the master to make and take the usual inquiries 
and accounts, tax costs and appoint a day for payment, sale 
upon default and then payment of any deficiency by the mort
gagors and Crotty and Gerrie.

É
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plaintiff Mr. Robertson contended that, in ascertaining the deficiency '
he * d. n0t’ m any event’ be liable for costs beyond

nrar t aCtl°n at law on »e covenant to which no ap-
pearance was entered ; but it seems to me that, if a sale lakes
foreCethe H fi ^ W°U,d be entitled t0 deduct all his costs be- 
fo e the deficiency ,s reported. If thought desirable, however,
bv ttCsrnre,ryr°,!lta,n ‘ C'aUSe that-uP°n RWt forthwith 
by the suret.es of the amount now due for principal and interest,

which judgment is obtained 
of appearar.ee, they be discharged from all further

rred l° the benefit of the securities held by the 
plamt.ff, after payment of any costs he may be entitled to 
against any of the other parties.
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RICE v. murray.
Mortgage suit—Time to redeem.

be °nly °ne peri0d °f six allowed for red
tion, for all parties, mortgagor and subsequent incumbrancers.

G. G. Mills for plaintiff.

... , ' \-27‘h December, igg4;\
Iaylor, J. The bill in this case is filed for the foreclo
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Hithérto the mortgagor, when he is the sole defendant, has 
been given six mortths for redemption. In th^case of subse- 
quent incumbrancers, the practice has been to give .the first 
snbsequent mortgagee six mohths, then in the even t of his failing 
to redeem, to give the next three months and so on until they are 
ali disposvd of, the mortgagor having three months more after 
the last of the subsequent mortgagees has been.foreclosed. The 
only departnre from tliis course has been in the case of sub- 
sequent incumbranee» in the form of judgments, the practice 
having been to give all judgment creditors only one day and not 
successive periods. In doing so the practice which has obtained 
in Ontario has been followed. There the practice which prevailed 
in England in 1837, when the Court of Chancery in Ontario 
established, was adopted, with this variation, that in England 
no distinction was made between snbsequent mortgagees and 
judgment creditors, all were igiven successive periods, 
practice in England has, however, in recent times been greatly 
changed. The first departnre appears to have been in Radcliffv. 
Sa/mm, unreported but cited 5 De G. & S. 560 (note), decided 
in 1850 by Lord Justice—then V. C.r—Knight Bruce, in which 
he appointed for snbsequent judgment creditors only one day. 
This case was followed by V. C. Kindersley in Stead v. Banks, 
5 De G. & S. 560, and by the Master of the Rolls in Bates v. 
HiUcoat, 16 Beav. 139, where, however, successive days 
given each judgment creditor, although not successive periods of 
three months each. The next case I have found is Bartlett v. 
Rees, L. R. 13 Ecp 395, which went much further. In that 
questions between snbsequent incumbrancers, mortgagees and 
judgment creditors, not afiecting the plaintiff were raised, and 
the Court gave one day for all to redeem, or be toreclosed, with- 
out prejtidice to the rights of the several defendants inter se.
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Of late years this practice seems generally follcyved, but the 
judges cannot be said to be quite agreed upon it. In The 
General Credit and Discount Company v. Glegg, L. R. 22 Ch. 
Div. 549, V. C. Bacon gave only one day for redemption, six 
months, to a mortgagor and snbsequent mortgagee. This 
followed by Pearson, J. in Smith v. Olding, L. R. 25 Ch. Div. 
462. However, in Street v. Combley, L. R. 25 Ch. Div. 463, 
(note), Fry, J. refused in the absence of the mortgagor, who 
had not appeared to the action, to fix only one day; and in 
another case, unreported but mentioned, L. R. 26 Ch. Div. at y

was
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page 692, North, J. said, that one time for redemption for several 
defendants could be fixed only in cases in which there is so rnuch 
entanglement that the plaintiff would be unduly delayed if suc- 
cesstve per,ods of redemption should be allowed

Mutual LÅft Assurance Company v. Langley, L. R. a6 
,‘V' 92’ Pearson, J., gave successive periods of six months 

and three months. He then had before him all the cases to 
which reference has been made, and althougl, giving the 
sive periods on the ground that the case was a verypeculiar one 
he said, But my opinion is in favor of fixing as a general rulé 
one period of redemption, the practice of giving succlive 
periods has been found very inconvenient." The weight of 
authority in England seems now to be in favor 0 givh fonly 
one period of s,x months for redemption by mortgagor and aU■sr

lent. It has also been expensive, otting to the necessity of 
taking orders of foreclosure at tfie expiry of each period By
mnsfdere^thm ^ ^ ^dgmeDt creditors t0 redeem, it wal 
considered that no mjustice was done them in Ontario. I do

see how any mjustice is done subsequent mortgagees by 
g.v,ng them only the same day as the mortgagor. They take 
their securities with notice through the registry office of any 
existing incumbrances ahead of them, which they may at an^

T eT !ed Upon t0 P»y °ff in preservation of their
o'fgsale h h eVCnt °f thC Pri0r mortSa6ee exercising the power 
of sale, which most mortgages now contain, they would

VfutuVrenthereSh ^ *° prCpare for redeeming. .
uture there should, in my judgment, be only one period of

six months allowed for all parties, P
incumbrancers, redeeming.
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FENERON v. 0’KEEFE. 

Master and servant.—Dismissal.

The plaintiffwas engaged as a surveyor. The defendant furaished the instru
ments. In the morning of one day, wltile the plaintiff ivas pursuing his usual 
course, the defendanfs son (who had authority to act for him) asked plaintiff 
for the key of the instrument hox, which plaintiff gare him. The plaintiff 
remained at the camp during the day unoccupicd, and unable to get the instru
ments, and the defendant's son did not complain of his conduct, or offer him 
the instruments, hut, on the conlrary, told the plaintiff to go and see the de
fendant, who was at another camp four miles away.

Ihtd. t. It does not require any form of words to amount to a dismissal ofa servant.

2. That plaintiff

3. If a servant he
justified in considering himself dismissed.

engaged for^a definite period at so much per month, 
the amount earned may he recovered, although the defendant sub- 
sequently he properly dismissed for misconduct.

4. A servant hiring for the performance of specified duties impliedly 
warrants that he is possessed of the requisite skilj, and if he have it 
not he may be dismissed.

J. //. D. Munson for plaintiff.

I'- Beverley Robertson for defendant.

\_14th June, 1884.]
Wallbridge, C. J„ delivered the judgment of the Court (o):— 

The action is for work and labor, on the common counts, 
the pleas are never indebted and payment.

The evidence shows that the defendant hired the plaintiff, 
both being then in Toronto, to work for |iim as a surveyor, at 
the rate of $50 a month, to commence from 21st June, 1882 : 
and to continue in defendanFs service until the completion of 
the survey. Mr. Foster, a witness, callgd by defendant says, 
the plaintiff was engaged at $50 per month, and the plaintiff 
asked the defendant, at the time of the hiring, how long the 
work would last, and he answered “until the weather got sucli 
that they could not work,” and Mr. Foster says this is all that 
took place.
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dismissal. The defendant himself is also a surveyor, and pro
vided the instruments for the plaintiff to

At the trial, by further evidence and by the männer of conduct- 
ing the defence, the defendant tried to justify the dismissal, though 
he denies that he ever did in fact dismiss the plaintiff. He finds 
fault with plaintifTs work, endeavors to show his mistakes and 
want of skill, which would form a good defence if proved, for 
a person hiring as the plaintiff did, impliedly warrants that he 
is possessed of the requisite skill, and, if he have it not, he may 
be dismissed ; Harmer v. Cornelius, 5 C. B. N. S. 2 36. Though 
the evidence was directed to that point, the defendant does not 
now urge that as a defence, but relies on the two points,. the,en- 
tirety of contract, and that he did not dismiss the plaintiff. I 
do not think in any event the evidence of want of skill goes 
far enough to warrant the Court in depriving the plaintiff 
of his wages, as to the other Avo points, I think the evidence 
shows that David 0’Keefe did dismiss the plaintiff, and that 
he had such authority from the defendant. The plaintiff swears 
that David 0’Keefe was generally in charge of the principal 
camp, and that defendant said that he (David) had as much 
authority there as he (the defendant) had; and another wit- 
ness swears that the defendant said he (David) was as much 
boss as he was; the defendant never asked the1 plaintiff to 
return, or to continue his services. On the morning of the 
dismissal the plaintiff was pursuing his usual course; David 
0’Keefe asked him for the key of the instrument box, which 
plaintiff gave him; he never returned this key; the in^piments 

in the box; the plaintiff remained at the camp jjntil nine 
o’clock ; David 0'Keefe did not complain of this" conduct, did 
not offer him the instruments, with which alone he could render 
the services required ; told him to go and see his father who 
at another camp four miles off, engaged in surveying from 
that camp, the camp simply being the place of lodging. The 
plaintiff was then 140 miles from any place where he could get 
employment, or find food or shelter; yet David 0'Keefe pledges 
his oath he did not dismiss the plaintiff. It does not require 
any particular form of words to amount to a dismisfal. In 
Lash v. Meriden Britannia Company, 8 Ont. App. R. 680, the 
plaintiff was hired as a book-keeper, and was not bound to serve 
in any other capacity. If not allowed to, perform those duties,
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lr\™rrMe und(*r his “W“»t to undertake 
others, but had a clear right to treat the refusal to allow him to
continue in charge of the books as equivalent to a dismissal.

his case appears to me to be exactly in point. Taking. this 
v,ew,t is immateriat whether the wages were payable monthly, 
or when the work was completed. But thé defendanfs witness 
(Foster) States the wages were at ?5o per month, using the exact 
words med in Taylor v. Laird, i H. & N. 266, in which case it 

held that the wages were payable monthly, and that plaintiff 
would be entitled to them even in case of subsequent dismissal 
or miseonduct. Äs to the charge of #20, by which it is asked 

that the verdict be reduced, it is shown in exhibit 
sum was accounted for to defendant by the plaintiff in the pay-

Th ^ h,V?/nSeS fr°m Toronto t0 th= Place of working. The rule should, therpfore, be discharged with costs, and the 
verdict stand for the plaintiff as rendered.
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THE WASHBURN & MOEN MANUFACTURING 
COMPANV v. »BROOKS.

il
1 (In Chambers.)

(In Equity.)

IsSUe Domtnissiotis. Expert evidence.-Witnesses abroad.
I

H,U' by Tavlor. J; on appeal, affirming the decision of the referee 

A commission to examine 
be ordered, if opposed,

|i

a party to the suit or his employée will 
special circumstances being shown.

2. Expert evidence will not be permitted to be taken abroad, except under
special crrcumstancés.

3. The issuing of a commission to lake evidence abroad is in the discre- 
tion of the Court.

t:i

-
> This was an application by t)ie plaintiffs to take the evidence 

under commission of certain witnesses in the United States.
I

i
>4. C. Killam, Q. C., foji the plaintiffs.

£. H. Morphy, for defendants, cited Mair v. A.ndenon,, i U C 
Q-B. 160; RusselH. G. W. R. Co., 3 U. C. L. J„ 0. S. „6; 
Altornoy General v. Gooderham, ro Ont. Pr. R. 259 : Lawson v. 
Vacuum Brake Co., L. R. ,7 Chy. Div. 137.

The judgment of Mr. Leggo, referee in 
follows:—

chambers, was as

This application was moved on the affidavit of Mr Taylor 
etnployed" ny the Office of the plaintiffs' solicitor, who says 

merely, that the v^itnesses proposed to’be examined abroad are,
-:nfo™Änd bel‘eVe’ material and necessary witnesses, 

and that they (ffiiyiaintiffs) cannot safely proceed to a hearing 
of this cause without their evidence."

I
II

wi
The affidavit of Mr. Mulock was filed in answer, and in reply 

to .t the affidavtt of Mr. Killam was filed, in which he States, 
at the plaintiffs cannot safely proceed to a hearing without 

he evidence of these witnesses, and that “ under my instmctions 
I bdieve that it will not be possible to procure the attendance 
tn Wmntpeg of any of said witnesses.”

i

il*™
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v. The Vacuum B rake Co., L. R

:£s;«r?bi: ä: -
judges that on' 1 gather from the expressions of the
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nlaimiff■' h=’ H , gh ° ler grounds existed- I do not think the 
of these witnILs e>R da'ly d'f C"U'V in obtaining the attendance 
asked to attZ a , " appCar’ even’that they have been
Mr Ta å d; and the gtound stated, that-in the opinion of 
attendan °er°r ° f Klllam' n will be impossible to obtain their
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3 U. C. L. J., O. S. 116, and Attomey General v. Gooderham, 
10 Ont. Pr. R. 259, shew that such evidence is not permitted to 
be taken abroad, except under special circumstances, and 
are shewn here.

The motion therefore must be dismissed with costs.

The plaintiffs appealed.

A. C. Killam, Q. C., for the appeal.

IV. E. Mulock and E. H. Morphy for defendants.

none

hsui

Ht!d, 1. V\

2. TI
(1l/h January, /SSj.)

Taylor, J.—After reading the affidavits filed, the pleadings 
and the interrogatories whicli have been prepared in the common 
law suit of these plaintiffs rgainst Chisholm and another, I 
come to no

U;

•O.

can
other conclusion (han that the order made by the 

referee should not be disturbed.
Oi

Of the persons sought to be examined, one Elwood is a 
plaintiff, so no order for his examination abroad should be made. 
Gliddon very clearly should be produced in open court for 
examination and cross-examination. It does not appear who 
Washburn is, but from the name and his residence being at 
Worcester, Massachusetts, he may very fairly be assumed to 
be a plaintiff, or in the employment of the plaintiffs* comp.any. 
If so, there is the same 
for his examination, as in the case of Elwood. The other two 
witnesses are to have interrogatories put to them for the purpose 
of theirgiving expert evidence, and it is exceedingly undesirable 
that such evidence should be given under commission and not in 
open court.

The issuing of a commission to take evidence abroad is in the 
discretion of the Court, and as appears from DanieCs Pr. (Perk. 
Ed.) p. 1099, “will not, if the application is opposed, be 
granted, unless the Court Ir fully satisfied that the justice of the 
case requires it.”

A perusal of the recent authorities on the subject of taking 
expert evidence under commission, satisfies me that the referee 
exercised a wise discretion in refusing the order in this 
The appeal is dismissed with costs.
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KEATING v. MOISES.

Issut of patent on false representations.—Acts in force in 
Manitoba. JHeld, i. Where a patent is issued in error, through the false and fraudulent 

representations of the patentee, he may be declared to be 
of the land for the party legally entitled thereto.

2. The laws in force in Manitoba have been as follows •
Up to rtth Aprii, ,86a, the law of England, a. the date of the 

Hudson Bay Company’s Charter.
'°" „th April, ,86a, the law of England at the date of He, Ma- 

jesty s accession was introduced.
On 7th January, ,864, the law of England, as i, stood at tha, date, 

was declared to be the law of Assiniboia.

, , , of a patent issued to the
defendant, Mary Bums Moises, and that she might be declared a 
trustee of the land in question for the plaintifT, as she had pro-

£ r ,i"«i “»—
/. X Ewart and G. A. F. Andrews for plaintifT.

H. M. Howell for defendant Crotty.

IV. H. Culver for defendant Wolf.
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[i6jh Octoier, 1883.] 
Taylor, J.—The Imperial Act 8 & 9 Vic. c. ,06, was referred 

to and rehed on by the defendant, and it was contended that 
Kenny could not be regarded as a tenant having a lease from the 
Hudson Bay Company, as, by that statute, every lease must be by 
deea. 1 hat Act, however, was not in force here in ,85,, the 
date at Wh,ch, as appears by the entry, Kenny's connection with 
the land seems to have begun. Up to rith April, ,86a, the law 
p f°LCe here was the law »f England at the date of the Hudson 
Bay Company , charter. Then, on the r„h April, ,86a, the law 
of England at the date of Her Majesty's accession was intro- 
duced Thts continued to the 7th January, ,864, when the law 
ot England, as it stood at that date, was declared 
of Assiniboia...
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■ By the Statute of Frauds, which undoubtedly was in force in

Snle n betreatedaS ag”‘ for a lease ; for
thetnd Ken? ** ^ ^ grantee was *° hold
and wth rt y ” (° have been ™ possession of the

HudsoT ea rMnCt‘0n and, U'lder the ,icense and authority of the 
Hudson Bay Company. If a tenant of the Company hé
ÄhlT "‘r"’ and the te"ancy deterniined at his death 
the 24th May, 1863. After his death

C°atim,ed in pOSSeSsion- and were in actua. pos- 
he an tion and' dn ,8J°theys0 rontinued in possession'with 

Bav Commn H ' ^ a"d authority of the Hudson
whhin the “ "T"’ m my fpinion’ the <>™ers of the land,
« th,n he meaning of that clause of snb-section 3 of section

33 Vic c. 3 of the Statutes of Canada, and so were the per- 
reelold ‘° UP°n Cr0Wn for the *™"‘ of an estate in
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It was argued that, if so, under the 
of the Statutes of Canada, their right 
barred on the ist May, 1882; hut here

Crown theret0 -cognized, although the

in theland ?h7 V 7 >” ^ entitled to “ '"terest n the land. The applicat.on for a patent was made by M. B. Moises
Tulv of thTt ’ y ? a<fidaVit ln S"P|JOrt of her claim on the 3oth 
July of that year, she swears, “that about the year 1863 my late

’ Kenny ’ ^ l"6’ child’ ^ward
y- t cannot be that, when she made that affidavit she had

the would hlthe h7ah‘ ^ ‘he PerS°n CTtitled’ for in ‘hat case 
d have used the expression “one son.” I think she used

' eaVyTTJ' °ne Child’” SUpPreSsing the fac« that there were 
reallyfive ch.ldren, w.th the deliberate intent of deceiving the
Nov^ber rTät3 irbKf^1 ^ by her ‘he *„d
Edw7d 7 a ’ 6 States that she is »e widow of
fh 7a d 7; 3 m°ther of Edward Kenny, the younger
id lrTf °n thVand °n the 'Sth July, raro/had8^

res.de theTe b T* ^ y6arS before’ and continued to 
res.de there about seyen years after. She then stated that her
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ction 32 
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was bom while she residedson
on the lot, giving the date, and 

*“ years 0,d i5th July, ,870; also, that he re
sided with her from his birth until he left the land 
same day Edward Kenny, then a young man twenty-one years
ltedC’mh a\affidavit in which h= swore "that the facts 

ated m his mother s affidavit were, he believed, true in sub-
stance and m fac „ 0n ^ ocqlsion( „ Qn ^ ^

no ment on ,s made of the existence of the other members oi
. ^ ,y’,°r °f the Possesslon of the land by them.

of Tustire ‘ T « ^ “ ‘he arSument that th» Minister
of Justtce evidently cons.dered the heir-at-law, and not the chil-
Lish^v [he6111 ®d’ Whennhe req"ired kga‘ evidCnCe t0 be
lurmshed by the claimant “ that her son’s right as heir-at-law

et eboefenonV:StehdMn Y ^ “““ °"e ch‘ld on,y- a so". and no more, and he would
naturaiy be spöken of as heir-at-law of his father.

that he

On the

I do

, The son having released his interest 
Crown having no notice 
claimants, the patent issued

to his mother, and the 
or knowledge of any other possible 

to her on the ajrd January, 1882.

ti/shclar,madr ry-*hC bm- " th£ f°Undati0n 0f the P!ai"-
tiffs claim to relief, is not very well stated. She alleges a 
ease rom the Hudson Bay Company to her grandfather for

!nd cVM " dea‘h ^ Stated; and the namesof his widow 
dauahté 7 areg,Vevi and then the death of her mother, his 
nextg 0 Vnnn’f h ^ ^ She daims t0 »eir-at-law and 
land bv the " m°tber; then an actua* occupation of the 
on the Lth rVan°USomemberS of the family, including her mother, 
on the iSth July, ,870, is alleged; and, afterstating the various

2n.rrd,convrces which have been made-she «*.fendam M H m u°U'd * deC‘ared void’and ‘hat the de-
of the L“' SCS U‘d bC dedared 3 trUStCe for her share

I do not think that the widow of Edward Kenny could, by her
rfthe lZmTh C°nfer ^ h" hUSband anyrigbt “ ‘he owner 
22 of the M W‘ k ‘a6 meaning °f ‘he 3rd sub-sec‘ion of section 
32 of the Manitoba Act. There is no evidence that he
Pied with the sanction and under the license 
Hudson Bay Company.

VOL. II. M. L. R,
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Ihe father of the mfant, the husband of Ann Keating, makes 
no claim to a share. By filing the bill as next friend of his in- 
fant ehild, and clauningthat she alone is entitled 
or interest which his dead' wife had, he 
have waived any claim on his dwn behalf.

This is not a

■ to any share 
may well be taken to Tfi

m which the Crown, with the knowledge of' 
all the facts, after exercising a deliberate judgment upon them, 
has granted the land to the defendant. It is a case in which 
the Crown, by a wilful and, in my opinion, fraudulent 
ment of facts, has been induced

t:

eonceal-i
to grant a patent, and I have 

power, under the statute, to declare the patent void, as issued 
through error. It is not, however, necessary to do so, as 
complete relief will be given to the plaintiff \g/ declaring 
M. B. Motses to be a trustee for her of her share of the land 
1 he defendants,

HM, Tha
fei

yI
K

G. G.

£. C. ,Crotty and Wolf, derived title to the land under 
persons who obtained conveyances from the defendant Moises 
before any patent to her had issued; they, therefore, took the 
land, and now hold it, subject to and affected by any equities 
which the plaintiff can set up against her.

Tävloi 
for eecuri 
groqnd tl 
support o 
hy the del 
payment i

The def 
notwithstai 
v. Rainy i 
not agree i 
to, that a c 
where (hen

None of 
des Travat, 
case is not 
at p. 86.

The curr 
tario, is cle; 
no right to 
he has a def 
Bradmtm, I 
affirmed an 

the groui

■1

The proper decree will be to declay M. B. Moises a trustee 
for the land in question, to the extent of a ^ share thereof, for 
the plaintiff, and that all parties claiming title thereto under 
her are affected with notice of the trust, and hold the land sub
ject thereto.

1
1

i‘
Ihe_bill has been taken pro confesso against all the defen

dants except Crotty and Wolf.
1 •-;4 I give the plaintiff her

against the defendants Moises, Crotty and Wolf; 
or against the other defendants.

costs 
no costs to| Ii

i
1 Bi i |i!

t

!

1il
I unBI

I
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Mc-KENZIE.

(In Chambers.)

Security for costs tohere no defence on the merits.

HM, That a defendant has 
fence on the merits.

G. G. Mills for plaintiffs.

E- G. Goulding for defendant.

no right to security for costs, t,niess l,e l,as

\_24th December, 1884.] 
Tavlor, J. 'This is an application made by the defendant 

or security for costs, which is opposed by the plaintiffs on the 
ground that the defendant has no defence to the actbn In 
support of this an affidavit is filed verifvine- twn i»»» 
by the defendant, which certainly JdmiMhe cllim, 
payment if a little time is gi.ven.

;s a trustee 
hereof, for 
eto under 

? land sub-

and promise

The defendant claims that heisentitled to 
notwithstanding these letters, and he relies 

v. Rainy Lake Lumber Co.,

order for security 
on the case of Taylo /

an

he defen- 
her costs 

0 costs to

can-

None of the recent cases were cited to him 
des Travaux Publiques v. Wallis 
case
at p. 86.

except La Banque
is not consistent with De St.Mariinl^Davfs,

. The CU.rre"‘ of recent authorities, both in England and On
riehf tCarly “ °f the P°sition that the defendant has

, 6ht to compel the plaintiff to give security for costs unless 
k has a defence on the merits. ,« was so he,d in Cerfi^t
T T’ a 3 Q' K Div' 324’ where the Court of Appel, 
affirmed an order of the Queen’s Bench Division refusing security

the ground that the defendant had admitted his liability for

no

un
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the debt sued for, and had set up a counter claim founded 
a distinct claim. This

npon
was followed in Ontario in Doer v. 

Rami, 10 Ont, Pr, R, 165, in which a defendant who, on his ex
amination, admitted the debt, was held not entitled to security. 
More recently in A ng/o-American v. Rowlitt, 20 C. L. J. N. S. 371, 
Boyd, C., affirmed an order of a local master setting aside an ' 
order for security which had been obtained on pnecipe. In that 
case the defendant had written a letter referring to the note sued 
on, and asking a month’s time, whea it would be paid. The 
learned Chancellor held that the failure to answer the affidavit of 
the plaintiff, and to explain the admissions in the letter, warranted 
tbe conclusion that he had no defence. In both of these Ontario 

~ cases> The liank °J Nova Scotia v. La Roche, 9 Ont. Pr. R. 503, 
was cited, but the jtidges refused to follow that

case

X
i the ;

Bills Oj 
Not

lltld, TI
f

2. Th

case.
In England, Winterfield v. Bradnum has been followed in 

MapUson v. Masini, L. R. 5 Q.' B. Div. 144, and in Dt St. Martin 
v. Da vis, W. N. 1884, at p. 86.

I accordingly discharge the summons, but, in consequence of 
the decision in Taybr v. Rainy Lake Lumber Co., ante, it must 
be without costs.

I IS
3. WI

:

This 1 
obtained 
Plaintiff: 
giving le

■

A. C. 
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!
Wallb 

the Bills, 
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the 28th < 
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, warranted 
ese Ontario 
Pr. R. 503,

IHK NORTH-WESTKRN NATIONAL 

(In Chambers.)

BANK v. JARVIS.

(

Htid, fhat uponorder 01"™' “ ” '^ 10 «h=

2. That the words “ payable in legal tender money,” in a note, convey ho 
meamng beyond or olherwise than would have been given lo the 
note if these words bad been omitted.

3. Whcre a note is payable at a particular place, but does not contain the

zt riz^rhere;',he ** M

bllowed in 
St. Martin

ohtahJT ' 0,1 a Prom,ss°ry note. Defendants having
Pl bVe J get0 defend> entered an appearahce
Plaintiffs thereupon took out a summons ,0 rescind the order 
gtvtng leave to defend and for leave to enter judgmént.

rf. C. Kil/am for plaintiffs.
^ P- Pcrrtut-,for defendants.

equence of 
'ite, it must

\_29th December, 18&J.]
the'nAnLBT^E’uC' J _A writ of sumnl°ns was issttedi under 

1 s o xc ange Act, on the 14H1 November, 1883, upon 
a p omtssory note, da,ed at Winnipeg, in this ProWncewhich 
on face purports to be payable, at the First National Bank 
Minneapdts in legal tender money. The note fell due ’ 
the 28th October, ,883. The suitwas thus commenced within 

months from the daX on which it became due. This writ of1 
summons was tssued under and in accordance with the Bills of 
Exchange Act, 18 & 19 Vic. c. 67. '

on

The defendants obtained a judge’s order ,0 entitle them ,0
the Tt 0” h '"‘o ?CCember’ ,883- Won an affidavit that 
TRW it °n been given ^ the defendants to one

saw logs, or thereabouts, one-half during the12,000,000 feet of 
season of 1883,
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and the balance in the spring of 1884; that Walker did 
ulfil the contract, nor deliver the logs, nor any part of them, 

as he engaged to do by his said contract; that they were in
formed that the plaintiffs obtained the note from said Walker 
after it became due, and that they held it subject to all the etjui- 
ties and defences between the makers of the note and Walker; 
and that defendants had a good defence on the merits as abové 
disclosed.

not
to dei 
thereft 
the pri 
of the 
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VValkei 
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$18 to 
Lumbe 
sned, b 
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giving leav. 
ifg into coi 
satisfactory 
fence, or su

Upon this affidavit a judge’s order was obtained, permitting 
the defendants to appear, and an appearance was entered on the 
tst December, 1883.

By Con. Stat. Man. c-3t.,s-30. any person making an affi
davit psed in any action, suit, or proceeding shall be liable, and 
upon a judge’s order, shall be compelled to submit to a viva voct 
examination on such affidavit, which examination shall be re- 
duced to writing.

A judge’s order was obtained, ordering deponent to appear 
and submit to be examined, before one of the examiners of the 
court, at the place and^tirne to be appointed therefor.

In pursuance of this order the defendant making the affidavit 
appeared and was examined, and, in his examination, says the 
note sned upon was given upon the consideration referred to 
(exhibit B.) Exhibit B., on being examined, is a letter written 
by the Winmpeg Lumber Company to the T. B. Walker to 
whom the note sued delivered, aild by whom the r 
was negotiated to the plaintiffs. This letter was written before 
the note was givep and before the contract was made between 
Walker of the first part, the Winnipeg Lumber Company of the 
second part, and five of the defendants in this suit of the third 
part. This contract bears date the 25H1 June, ,883, and in 
it the parties of the second and third

on was same

parts covenant with 
.T- B. Walker that they will pay the note at maturity. The • 

parties of the second and third parts embrace all the defendants 
except the defendants Dick & Banning; with respect to the 
delivery of the logs, which forms the consideration in part for 
the note; by the agreement they are to reinain at Clear Water 
Lake and River Clear Water, in the United States, until the 
spring of 1884, unless otherwise agreed upon by the parties By 
these agreements the notes fall due before T. B. Walker is obliged

a

m
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writ, or upon affidavits, 
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to prove consideration, or such other facts as the jitdge may 
deetn sufficient to support the application, and on such terms as 
to.security or otherwise, as to the judge may seem fit.

Upon this summons to rescind the judge's order giving leave 
to appear and defend, coming on for argument, the defendants 
contended, first, that one judge ought not to rescind the order 
of another judge, but that an application to the full court is the 
only and proper course to be pursued.

Upon this point I do not consider the practice of the court is 
open to argument, having been settled both in England and in 
Canada, by authority. And first in Canada the present Chief 
Justice of the Queen’s Bench in Ontario lays it down, not as 
new, butaswell settled practice, as follows: “The full court 
seems to be the proper tribunal to rescind a judge's order, except 
when it is sought to rescind it on matters arising afterwards, and 

in review of the judge's discretion or right to make the 
Ross v. Grange, 27 U. C. Q. B. 308.

Ihis matter does not come up by way of an appeal, but is an 
independent application founded upon new material. The case 
of Agra år Masterman's Bank v. Leighton, L. R. 2 Ex. 56, 
under this very Bills of Exchange Act, and it was then held 
that, upon new material, it was competent for one judge to set 
aside the order made by another, and the case of Girvin v 
Grepe, I,. R. 13 Ch. Div. 174, is -in pari materia, and is also 
applicable.

It was further objected that the insertion of the words, “pay- 
able in legal tender money," distinguished this case, and that it 
was not a promissory note within the statute of 3 and 4 Anne, 
c. 9, made perpelual by 7 Anne, c. 25. I can find 110 case 
exactly like this, but in principle the words objected to convey 
no meaning beyond or otherwise than would have been given to 
tjie note if these words had been omitted, for these words express 
only the legal import of the note, if they had been omitted.

Thereis, however, this peculiarity in this note, it is made in 
Winnipeg, Canada, payable at the First National Bank, 
Minneapolis; the words, “and not otherwise or elsewhere,” 
not in the body of the note; the effect of this is, that the note 
is payable generally, and not at a particular place, and 
quently the lex loci contradus, and not the lex lod so/utionis,.
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„ REGINA v. HOUSE.
(IN CitAMBERS.)

Habeas corpus.—Dtfedive commitment.—Substitution of corrected 
commitment.

Prisoner hail been committed under 
sequent to the service on the jailor of a writ of habeas corpus he received 
another warrant of commitment which was regular!

Held, 1 hat the second warrant of commitment was valid, and sufficient to de
tain the prisoner in custody.

L. IV. p. Coutlee for the Crown.
./. S. Hough for the prisoner.

a warrant, which was defective. Sub-

{ijth Januaty, 1885.]
Dubuc, J.—The prisoner waj arrested for stealing 

St. Andrews, Coutity of Lisgar, and, after a preliminary 
ination, was committed for trial, by James Stewart, Justice of 
the Peace of St. Andrews, under a warrant of commitment dated 
the iåth January instant, (1885,). which disclosed

At the same time, the"depositions taken by the magistrate 
sent to the Office of the Deputy Attorney-General.

On the I4th instant, a writ of habeas corpus was issued, com- 
manding the jailor to bring the body of the prisoner, on the 
i5th-instant, before the judge sitting in chambers at Winnipeg. 
The said writ was served on the jailor on the same day.

An hour or two after service of the wfit on him, the jailor re
ceived another commitment, in due form, signed by the same 
JUstice of the Peace, James Stewart, committing the prisoner to 
the comnton jail, for the said offence of stealing an ox. The said 
commitment was indorsed : “ Corrected warrant of commit
ment.”

Thts morning the jailor made his return to the writ of habeas 
corpus before ms in Chambers, in these words indorsed on said 
writ: “lo His Lordship the Chief Justice and the Judgesof 

'f Her Majesty’s Court of Queen’s Bench for Manitoba. My 
return to the within writ appears by the warrants hereunto an
nexed and marked respectively schedule A and schedule B,”

an ox, at 
exam-

no offence.

t
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The same thing was held in Rex v. James Gordon, i B. & 
Aid. 572. (n.)

Jt is true that in Re Elmy, 1 Ad. & E. 843, the second com- 
mitment was not allowed, but the circumstances were very pecu- 
liar. The jailor stated in his return that the first warrant had 
been taken away from his possession and replaced by a new one; 
how and by whom the change was made he did not know. As 
it did not appear on the face of the second warrant that it had 
been placed there in substitution of the first one, the Court 
would not assume that it was so substituted.

Und 
is lawfi 
be diso 

yi\B

: the bod 
and det 
the writ 
shows a 
discharg

I II That case was referred to and discussed in Reg. v. Richards, 
5 Q. B. 926, where a second warrant had been sent to the jailor, 
and Den man, C. J., said: “ It is impossible not to see that the 
jailor has returned a good warrant upon which the parties may 
be lawfully detained.” The same doctrine was followed in Ex 
parte Cross, 2 H. & N. 354. In Re Smith, 3 H. & N. 227, the 
jailtjr stated in his return that, alter having received 
of commitment, the magistrate had caused to be delivéred to 
him a certain other warrant of commitmeitf; it was held that 
the defect in the first warrant was cured by the second, if ap- 
pearing by the return that the second warrant was substituted by 
the same magistrate as an amendment to the first.

'
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a warrant

In Chaney v. Payne, 1 Q. B. 712, it was held that the first 
viction must be drawn, before the former one has been quashed for . 1 
informality. But it appears that at any time before it is quashed . 
it can be received.
Greame, 13 Q. B. 216.

In the present case, the jailor returned both warrants to the 
writ of habeas corpus, showing thereby that they are both in 
connection with the detention of the piisoner. The second 
warrant is marked as a corrected warrant, and bears the 
date as the first one. In the different cases on the point, it ap
pears to be of no matter whether the writ of habeas corpus is 
issued or served before the delivery of the second warrant. The 
return of it alone appears to be considered, and, as held in 
Chaney v. Payne and Charter v. Greame, it seems that the 
second warrant might be allowed at arty time before the convic- 
tion has been quashed for informality and the prisoner dis- 
charged,

con-

The same was adopted in Charter v.

same
W. E. I 

plea could 
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I
McMILLAN v. BARTI.ETT.

(In Chambers.)

Interpleader—Examination of parties.
Held, I hat an order cannot be made for the examination of a defendant in 

an interpleader issue.

The plaintiff in an ihterpl^ader issue, who claimed the goods 
in question under a chattel mortgage, having obtained, ex parte, 

order for the examination of the defendant in the issue,
the goods had been

seized, the defendant obtained a summons to rescind the order. 

J. W. H. Wilson for execution creditor.
A. Hagrart for mortgagee.

Interp
Held,—

f
I

cla
paj
the
that

iI pay

The faa
judgment creditor, under whose execution / £i■-

G. i

Wal 
against 
District 
personal 
propert) 
reasonal 
for, and 
plaintiffs 
their cla 
the plain 
to the gc 
and he 
claimant 
and the ] 
for the sl 
directing 
costs to 
plaintiffs 
means the 
in any evt 
claimant. 
the plaint 
or at all ei 
the same I 
plaintiffs 
affidavit,

:
I

\_16th December, 1884.]
Tavlor, J.—As the defendant has not filed any bill, petition, 

or declaration, or answer, or pleaded any plea, or made any 
affidavit used or to be used on this proceeding, the plaintiff is 
not entitled to an order under Con. Stat. c. 31, s. 30, for her 
examination. Section 48 of Con. Stat. c. 37, does not warrant 

""* the making of such an order, for that section relätes to the final 
disposition of the merits of claimants, tyid the fules and orders 
referred to there are evidently rules and orders as to costs and 
all other matters incident to such final determination and 
disposition of the merits. The case of The Canada Permanent 
Savings Society v. Forest, 6 Ont. Pr. R. 254, was relied upon in 
support of the order. But that was a case decided under section 
24 öf the Ontario Administration of Justice Act 1873 (Ont. 
Stat., 36 Vic., c. 8), which provides that “ any party to an 
action at law, whether plaintiff or defendant, may * * * * 
obtain an order for the oral examination * * * * of any party 
adverse in point of interest." What was decided in that 
was, that the words “action at law ” there inelude an interpleader ' 
proceeding. Our statute is by no means so wide in its terms, 
and the order complained of must be discharged and set aside 
with costs. See In re Turner v. Imperial Bank of Canada, 9 
Ont. Pr. R. ig,

1
i

5

; ■'

8
II case
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(In Chambers.)
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The facts appear from the judgmeJt. 

/. S. ffough for the sheriff 
G. Patterson for plaintiffs.
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had directed the particular levy made, taken 
to examine the claimant on his affidavit, had the 
enlarged to admit of such examination, (though the claimant 
when served and paid his conduct money, failed to attend, and 
allowed his claim to be barred,) the plaintiff had brought himself 

/ within the rule laid down in Canadian Bank of Commcrce v. 
Tasker, 8 Ont. Pr. R. 351, and s(lould now be compelled to 
Pay the sheriffs costs, and take his chances of being able to get 
them from the claimant. The case is not exactly like either of 
the cases cited. Here, it is true, the plaintiffs directed what 
property should be seized, but events have shewn these directions 
to be correct, and the claimant has been barred. The plaintiffs 
contention in all cases has been sustained.

out an order 
summons

i:':
Chattel1

r
$912.20. 

given by i 
due, and t 
taken up t 
affidavit w; 
and truly iCon. Stat. Man. c. 37, s. 53, directs that in case the claimant 

abandon his claim the judge may order-him to pay the sheriff 
his costs. This is direct authority for ordering the sheriffs costs 
to be paid by the claimant, but it is not said to whom he shall 

And it is said in the concluding words of that 
section, that “ the judge may make such other rules and orders 

may appey just according to the circumstances of the case.” 
It is not every step taken by a plaintiff beyond looking at the 
claimant’s affidavit which subjects him to costs, for by reference 
to section 58 of that Act, even when the plaintiff takes an issue 
with the claimant—which is

Held, by i 
Wallb

// /t
w.

pay them.

as The sht 
the execu 
Higgins, 
and clain 
debtor Jc 
May, j88, 
in which ; 
party.

muqli greater step than examining 
the claimant upon his affidavit—in such case, this section declares 
that the plaintiff shall be liable to pay the sheriffs costs, only upon 
receipt of the same; though these costs are in the discretion of the 
judge by section 53. I think I shall be exercising the discretion 
which the statute contemplates by directing that the sheriffs 
costs be taxed to him and an allocatur served on the plaintiffs, 
that the plaintiff add them to his costs, and levy the same upon 
the claimant, and upon receipt of those costs he shall pay the 
same to the sheriff. This form of order is suggested in Smith v. 
Darlow, L. R. 26 Ch. Div. 605, and, I think, meets the statutory 
requirements and the proper demands of this case; and, in 
the plaintiffs refuse or neglect to take ie proceedings to collect 
these costs then the judge has power in his discretion under section 
53 t0 or<ier the plaintiff to pay the same directly to the sheriff. ' 
The sheriff will take the possession-money from the 
levied under the fi. fa., and if he shall have paid it 
the plaintiff the plaintiff must refund to that extern.

a
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FISH v. HIGGINS.
ChatM mort8aXe- Consideration. Debt refreseuM by „„tes „ot 

held by m or t gagee.
toLo^l',1 11 ChÄ,m0rtfge 10 F- the consideration betog sta,=d
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(lue, and the sum of $-zoo advanced in tu anU notlaken np by K., and he prodneed ,hem a the' Ja " Ä”|'iubsetl“en")'

-
/• /• Robertson for plaintiff. 

w- &■ Culver for defendants.

The Sheriff of the Eastern Judicial District having seized, under 
2 execuhons against goods, the goods and chattels claimed by 
Higgins, Neild and Anderson & Gordon as execution ereditors
debtoVfohn A H' Eva"S 35 assignee of *he execution 
Mav gUj’ an mterp,eader order dated the and of
May 1883, was made, to try the rights of the respective parties
party mterP er ,he assignee> Evans, asked to be made ’

as
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The order in which the executions 
was as follows came to the sheriffs hands

Anderson & Gordon .
Higgins.................
Neild................ ...
Assignment, Angus to Evans, for 

the benefit of all crédit

Evans went into possession forthwith.

“ ““b-
Of February, 1883, which

VOL, II. M. L. R,

■ • • 21st March, 1883.
• 24H1 March, 1883. 

2th April, 1883.

■ 27th Febniary, 1883.

mortgage dated the rgth 
filed with the clerk of thwas e county

5
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court in the proper Office, on the 2#rd of the same month, and 
was made for the sum of #911.20, payable on the ipth of May, 
1883, without interest,

that th 
that fc 
being 
amoun 

It is 
4th sec 
person, 
the ch; 
the mo; 
With r< 
that tin 
discoun 
which g 
discoun 
the ord 
evideno 
the gom 
the note 
them as 
Lee, 2 ( 
v. Hart, 
view.

Angus carricd on busineiis under the style of Angus & Co., 
but it was his sole business, and he had no partners.11

Houston claimed under a chattel mortgage from the execution 
debtor, John Angus, dated igth of February, 1883, filed with 
the proper clerk of the county court on the 23rd of the same 
month, for the sum of #1,055.85, proviso for payment on igth 
of May, 1883, without interest. By the evidence it appeared 
that the chattel mortgage to Fish was made up as follows,—of 
$300 cash, obtained by Angus on Fish’„s acceptance; $ico cash 
lent, and the bnlancc of a former note to Fish of #150, and . 
interest #2.75, etptal to $252.755 an account for goods sold of 
S'47-45 ; A note due 23rd of March, 1883, of #210, with 
addition making $212 ; this wks Angus’ account of the man ner 
in which the chattel mortgage was made up. Fish gave sub- 
stantially the same account of the sums making the amount of 
the chattel mortgage. The mortgage was for $912.20, and of 
this amount there was, at the time the chattel mortgage 
given, #611.45, under discount in the Merchants Bank here, and 
not due.

: I
»

some

lil
was

Those notes were subsequently taken up by Fish, and 
he produced them on the trial.1 I do n 

of the C 
mortgagt 
notes; ti 
notes, th 
a transac 
securing 
notes ;.th 
in which

The chattel mortgage to Houston was for #1,055.85, the 
mortgagees werc merchants, residing in Montreal, and the 
mortgage was given to secure them for the amount of Angus’ 
notes, which were not due when the mortgage was given ; these 
notes were produced hy the mortgagees, and it was not charged 
tliey had been discounted or negotiated away; that sum appeared 
to be due for göods and merchandise supplied to Angus by the 
mortgagees.

i, I

reason of 
i the

[_4th February, 1884.']
Wallbridoe, C. J.—I have already expressed my opinion of 

the validity both of the mortgage to Fish and to the claimant, 
Houston, in the judgment delivered upon the hearingO). It was 
objeeted to my finding, that because the promissory notes were 
under discount in a bank when this chattel mortgage was given,

mortj 
paid the 1
it is clear
mortgage 
debt was 
mortgage 
him to A: 
charged w

V

(<i) His Lordship then held that the mortgages were bona fide.



MANlTOBA law reports. 6; i
month, and 
)th of May,

that therefore this chattel mortgage is void j the fact bei 
that for part of the amount only was the 
being for cash then advanced 
amount of the

ng claimed 
mortgage given, $300 

n-, . . by the mortgagee, the whole
n^tgage being *912.20.

It is also further objected, that this is 
4th section of the

gus & Co.,

a case coming within the

rsra '"fr'

th=dOrdinarr=ou™ofll!st;^\i;elL"'lér?bTthe

? execution 
, filed with 
)f the same 
nt on igth 
it appeared 
illows,—of 
$ico cash 
$150, and . 

ods sold of 
with some 
lie man ner 
gave sub- 
amount of 
20, and of 
rtgage was 
: here, and 
Fish, and

WCÄtiiSÄ
notes, the consideration for which was real and valin ‘h
a transaction of the kind  ̂ ““

securing the mortgagee against the indor ’ y’
notes; that section of thestatute refers 
m which the mortgagee is secured again a liabilitv v

V rn °! ^ 'ndorsation- and not when there is a debt due by 
morgagor to the mortgagee; moreover, if Fish had not

"M;-" 8"“. ‘»i •!« 2

55.85, the 
and the 

of Angus’ 
ren ; these 
it charged 
1 appeared 
jus by the

my opinion to cases
, 1884.I 

>pinion of 
claimant, 

2). It was 
lotes were 
tvas given,

ide.

8 5
-



68 MANITdBA LAW REPORTS.
:

Dubuc, J.—The evidence shows that wlien the claimants took 
the chattel mortgages from Angus, they did not know that he 
was

to wh< 
warran

Taki 
ciusion 
conclus 
of coun 
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The i 
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That the 
is, in my o

insolvent, and that Angus himself, though pressed for 
money, was not aware of his .insolvency. And in fact, in taking 
stock, his assets were put down at $11,106.08, while his liabilities 
amounted to $11,366.56. The only difference is $260.48. So 
we may believe Angus when he says that when he got the 
$300 from Fish and gave the chattel mortgages, he thought he 
was solvent, and in a little time could pay all his liabilities. He 
adds, that he had not been sued nor threatened to be sued. 
Under these circumstances I think that the learned Chief Justice 
properly found that the two chattel mortgages in question 
given for good consideration and bona fide. '

I
'

I
I

were

Tavlor, J.—The question to be decided is the validity of two 
chattel mortgages dated igth February, 1883, and made by John 
Angus, the one to S. B. Fish for #912.20, the other to Charles 
Houston Sr Co. for #1,055.85.

Angus was a merchant, carrying on business at the town of 
Emerson, and had purchased goods from Fish, who carried 
business in the City of Winnipeg, and also from Charles Houston 

■ & Co., merchants in Montreal, through Fish, who was their 
agent in this province. A few days before giving these mortgages, 
and ön the 5th February, he gave two chattel mortgages upon 
portions of his stock in trade, one to W. H. Nash, and the other 
to Charles Constantine, to secure them against accommodation 
indorsements by them for him. O11 the 2;th February, eight 
days after the giving of the mortgages in question, Angus 
executed an assignment for the benefit of his creditors to H. G. 
Evans, the manager of the Ontario Bank at Emerson.

Executions against Angus were 
one at the suit of Anderson & Gordon on the 21st March, one at 
the suit of Higgins on 2qth March, and a third at the suit of 
Neild on the i2th April.

:
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placed in the sheriffs hands,

A warrant from the sheriff to seize was sent to one William 
Williams, his bailiff at Emerson, apparently on 2jrd March. 
That bailiff was then absent from Emerson, and the warrajit 
tojhe hands' of his brother, James A. Williams, who anted as 
bailiff for the four chattel

came

mortgagees, and there is a dispute as

; >
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to whether, when he seized, he 
warrant, or as bailiff for the mortgagees.
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and hen persuaded Fish to accept the draft, whic.h he didon 
7 February and then he, on the i2th February, paid it by

draft Fish” “rChantS Bank- Before he wonld accept this
debtédné T n n AngUS must security for his in- 
debtedness, which he agreed to do, and in
request the mortgage in question was given.

JSSTtT WhrCh 1 h0ld the n,0rtSaSe invalid is, that it 
given for the sum of $912.20, stated in the

consideration for which it is given, and
the mortgagee to be the amount in which the mortgagor “is 
justly and truly mdebted to me this deponent.” I„ fact the 
mortgagor was not, at the date of the mortgage, indebied to 
the mortgagee In any such sum. The total amount of the direct
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Ihecase of Walker v. Nites, 18 Gr. 210, was relied on by the 
mortgagees, but that case

■ outstand
■ different 
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■ But tl
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not like the present. There, it is 
true, part of the consideration for which the mortgage was given 

promissory note made by the mortgagee, and which he had 
not at the time paid; but there the mortgagor took the note 
cash, and it was a note made by the mortgagee, and upon which 
he was directly and primarily liable.

was

m
was a

as

In several cases in Ontario the fact that, as here, the notes 
under discount, was referred to on the argument, but not treated 
by the Court as of any moment. I cannot regard it in that 
light. Indeed, even had the courts in Ontario expressly decided, 
that under such circumstances the mortgage would be good, it 
would not alter the opinion at which I have arrived.

In Smith v. Harrington, 29 Gr. 502, where it was sought to 
impeach a mortgage on the ground that it had been made in 
contemplation of insolvency, and with a view of fraudulently 
preferring the defendant, the present learned Chief Justice of 
Ontario held, that while the defendant might, under the circum- 

#■ stances proved, hold the mortgage for advances made by the 
mortgagee^contemporaneously with the execution of the incum- 
brance, and also for future advances, intended to be secured 
thereby, he could not hold it for notes indorsed by the mortgagee 
for the mortgagor outstanding in the hands of third parties and 
not paid. •

were

/

The case of iroop v. Hart, 7 Sup. C. R. 512, was one in 
which the question of whether a vendor who had sold goods and 
taken a note therefor, could claim a lien on the goods. in the 
event df the purchaser’s insolvency before payment was discussed. 
In that case Chief Justice Ritchie, in discussing the question and 
speaking of the effect of taking a bill or note, said, “ If the 
cred|tor negotiates the bill or note for value, and without render- 
ing himselfliable it will1operate as payment though dishonored. 
* */* *\But if the creditor negotiates the bill or note, 
tovfénder himstif personally liable upon it, in that case it will 

_y”ot operate as ä| payment if dishonored."

And Strong, J., speaking of the lien, Said, “the vendor is 
entitled to insist upon this lien, as well in the case where a bill 

• or note has been taken for the purchase money, as where the 
price is unsecured, and the circumstance that a bill so taken is

6.

so as
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In face of the finding of the learned Chief Justice, that the 
transaction was bona fide, I am not prepared to say that it was 

« n°t> though in my opinion the circumstances attending the taking 
it, are exceedingly suspicious. The giving of it cannot be ac- 
counted for by pressure brought to bear upon the mortgagor, for 
his indebtedness was secq^jed by notes, none of which were due. 
Ihen it was taken, payable at a date before one at least of the 
notes would mature.

1 Ex p

A motio 
juclge after 
counsel sta 
re-hearing

As to the taking possession of the goods by the mortgagee, 
Fish, in the view I take of his mortgage, had no right tö take 
possession, for it was invalid. As to Houston, the goods 
bound by the delivery of the writ of fi.fa. to the sheriff, and 
one could acquire a title tö them as against that writ, except 
person purchasing bonafide and for valuable consideration before 
the actual seizure by the sheriff. A mortgagee cannot set up the 
defence that he is a purchaser f<*r value, without notice. I think, 
hovvever, that upon the whole question it might fairly be held, 
that the seizure by the sheriff was as early as the taking possession 
by these mortgagees.
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LEWIS v. WOOD.
Ex parte injtmction

A motion for injunction to restrain a shfriff's sale
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Sheriff of the Eastern Judicial Distr ct of^h™ the,saIe ttle 
under an executiorrissued unnn „ • 118 stock m trade,
by Jane Wood, alleging the latter \o'be againSt him
fraudulently, and for th„ ' be a judgment obtained
Wood, a preference ovt T/VedC"8 ? ^ 
injunction made before Mr Justice Duh A “F110” for an 
rale being advertised to take p t The
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injunction to stay (he sahf counsel "LtT*5 m.°Jed for an ** parte 
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injunction made by\fr! Jusfoe Dubuc^ * ^ ^ »e
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/ S. Ewart, Q.a, and/. B. McArth 
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Lazenbv v. IVhite, L. R. 6 Ch. Ann 
t- K. j Ch. App. 812;' Wtlson 
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As my brother Dubuc, who has been referred to, says there 
were matters involved in this case and argued before him which 
might properly be discussed on an appeal, we propose issuing 
an order, that upon the plaintiffs undertaking to set down the 
order made iierein, dated the 2oth of December, 1884, for 
re-hearing upon the first day upon which the same can be re- 
heard, and to serve notice thereof, the Sheriff of the Eastern 
Judicial District do either retain goods in question in this 
to the value of $1,500, or do, out of the proceeds of the sale of 
the said goods, pay into court, to the credit of this cause, the 
sum of $1,500, to be retained until the re-hearing of the said 
order, or until the hearing of this cause, whichever may first 

; any of the parties to be at liberty to make any appli- 
cation respecting the goods ot money which they may bé 
ad vised, before a single judge of the court.

That the appeal has not been set down for hearing, or that 
notice of the intention to appeal has got yet been given under 
general order 165, does not seem to be an obstacle to the Court 
making such an order. Proceedings have frequently been stayed 
on the mere statement of counsel that the parties have been 
advised to appeal, and intend to do so. See Cotton v. Corby,
5 C. L. J. O. S. 67; May or of Gloucester v. Wood, 3 Hare,

Wallbridge, C. J., and Smith, J. concurred.
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C
REG. EX. REL. HAIGHT v. NASH.

Mumcipalities Ad.—Special charter— Contestation of elections.— 
Jurisdiction.

That the pmcedure prescribed for the contestation of elections by the 
General Act relating to mumcipalities, 47 Vic. c. u,s. 95, superseded that 
contamed in the special charter of the City of Emerson, 46 & 4? Vic

Held.

Hon. S. C- Higgs, Q. C. and E. E. Bumhatn for plaintiff.
H. M. Howell, Q. C. and A. McKay for defendant.

[tjih Bctruary, /88j.]
Taylor, J—The charter of the City of Emerson,. 46 & 4, Vic

Lrf ^ the‘egislatUre in ,883> Provides in section ,8, 
at tf the election of the mayor or of one or more of the aldermen 

be con tested, such contestation may be tried in Term or Vara- 
ton by a judge of the CourtofQueen-s Bench or County Court 

for the judicial distnct wherein the city is situated. 
then goes on to point out the mode of 
statute nowhere contains 
render an election invalid.

ing, or that 
:iven under 
) the Court 
>een stayed 
have been 

1 v. Corby, 
Hare, 131.

The section 
proceeding. The 

any provisions showing what shall

In 1884 a General Act relating to municipalities was passed 
47 Vic. c. i i. The 41st section of that Act is an interpretation 
clause, and it provides, that --mgticipality’’ “shall mean 
locality, the inhabitants of which ar

any
already incorporated, and 

are continued, or which become incorporated under this Act 
or under any other Act of this Legislature, 
last session, or the present session thereof.” As the City of 
Emerson was incorporated under an Act passed at the last session 
these words would embrace the City of Emerson 
pality under this latter Act.

passed at the

as a munici-

Phe 95th section of this General Act says, “ If the election 
of the mayor, reeve, or of any councillor of any municipality 
be contested, such contestation shall be decided by the judge or 
actingjudgeof the County Courts in an for the judicial district 
within the limits of which the election is held.” The next seven 
sections provide for the proceedings upon such a contestation, ,
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^ entire,y

The i6oth & ,6,st sections deal with bribery and illegal prac- 
.ces, and define what .hese'are. The ,63rd section points out 
iow evtdence shall be taken on proceedings, where any question 

is raised as to whether the candidate or a voter hås been guilty 
of any v,Olatton of these sections, it shall be proved by Ja 
vou evtdence, taken before a judge of any County Court, or by 
an examtner upon an appointment granted by him.
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The objection is now taken, among others, that in consequence 
o tljts later statute 1 have no jurisdiction in the present matter, 
whtch should have been pfoceeded with before the judge of the 
County Court of the Eastern Judicial District. When the 
objection was raised, I at first overruled it, but when Mr 
Howell proceeded to take further objections as to my proceeding, 
under the clauses about bribery knd corruption, it did seem that 
there was more m the objection than I at first thought

N

I
m

The general rule no doubt is, that a General Act is to be 
construed as not repealing a particular one; that is, one directed 
towards a spec.ai object. A general later law does not abrogate 
an earher special one, by mere implication. “But," says 
MaxweH in h,s work on the Interpretation of Statutes, at page 
*i8 if there be in the Act, or in its history, something show- 
ing that the intention of the legislature had been turned to the 
earher special Act, and that it intended to reach the special 
cases within the General Act, or something in the nature of 
either Act to render it unhkely that any exception 
in favor of the special Act, the maxim 
ceases to be applicable.”

i

h

was intended 
under consideration!

1 Nowhere, the attention of the legislature was called, when 
passing the General Act, to the existence of special Acts of
The^hTZ ^ 46th SeCti°n’ ^ its la"g»age, shows 
7h.e"nthe 47th section says, that the manner of providing for

' subfect mZT electlons-Poi"ted out by the Act, shafl be 
subject to the provisions of any special Act, or to the provi.
stons of any charter, or Act, or letters patent of incorporation, 
Of any c,ty or town not herein repealed.” No such limitation 

expressed m the clauses which refer tn contested elections

this.

i.

and the mode of proceeding therein.

II
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(In the County Court1 of the County of Dufferin.)

i REG. EX REL. DUNCAN v. LAUGHLIN.
REG. EX REL. STEVENSON v. BLANCHARD. 

Municipal election— Contestation—Disqualification—Seat claimed 
by petitioner.

Ileld. I. A registrar and a county court bailiff are disqualified for the office of 
mayor and councillor respectively.

2. A returning officer must receive nominations for any candidate whp
appears to be assessed for £100, even if he be in fact disqualified 
upon other grounds.

3. The petitioner claimed the seat, but he appeared to be largely indebted
to the Municipality, and a new election was directed.

The case of Reg. ex rel. Duncan v. Laughlin was an appli- 
cation to contest the right of the respondent, Laughlin, to sit as 
mayor of the town oT) Nelson ; and the case of Reg. ex rel. 
Stevenson v. Blanchard, an application to contest the right of 
the respondent, BlancWd, to sit as one of the councillors of 
Nelson. , X

J. B. McLaren for plaintiffs in both matters. „ *
t*. Locke for defendant Laughlin.
H. S. Lemon for defendant Blanchard.
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* [ind February, 1885.

Ardagh, Co. J.—The petition in the case of Reg. ex rel. 
Duncan v. Laughlin is presented under the provisions of the 
“contested election” clauses of the Manitoba Municipal Act 
of 1884, and the petitioner asks-^fhat the respondent, Andrew 
Laughlin, the mayor-elect of the town of Nelson for the current 
municipal year, be declared to be and to have been disqualified, 
his said election set aside, and the petitioner declared to have 
been duly elected to said office, or to have such further and other

seem

:1
§

; ti

&

relief in the premises as the circumstances of the case might 
to require.

Ife
i

I am not unaware that the authority of a County Court judge to 
adjudicate upon the mere question of qualification in cases like

|l

w



MANITOBA I.AW REPORTS. 79 t
the present has been questioned, but I think the wording ofthe 
clauses of the Municipal Act, under the heading of “Contested 
" ect!ons,M is comprehensive enough to include all cases of con- 

testatton; Section 95 might have been made more definite by 
the addition of the words “or qualification” after the Word 
■ e ection ’ in the first line; but I think it is evident from what 
follows that the legislature intended to give the County Court 
junsdiction in all questions involving the right of a municipal 
fandidate to hold his seat, the main object being no doubt to 
essen the cost ofsuch proceedings, which, under the old practice, 

'vas felt to be too great, and to involve in many cases the denial 
of justice.

N.
IRD. i.

eatclaimed

the office of

ndidate whp 
disqualified The first question which I have to decide in the present 

is as to the alleged disqualification ofthe respondent. His counsel 
admits, and if he had not done so I presume that it would have 
been quite susceptible of proof, that the respondent is registrar of 
deeds for the county of Dufferin, and it is within my judicial 
knowledge that the town of Nelson is a municipality within that 
county incorporated under the Manitoba Town Corporations

case

ely indebted

» an appli- 
1, to sit as 
g. ex rel. 
te right of 
icillors of Before the passing of the Municipalities Act of 1883, with which, 

so far as the matter under consideration is concerned, the provi
sions ofthe Manitoba Municipal Act, 1884, are identical, a registrar 
was not disqualified for holding a municipal office, and if the 
Munnppal Acts of 1883 and 1884 have not disqualified him, he is 
sti ehgible. Section 495 of the last mentioned Act repeals all 
Acts or parts of Acts contrary or repugnant to its provisions, but it 
might be doubtful how far this would affect a negative provision 
of a previous enactment, although I think it must be held as 
afiecting the Town Corporations Act wherever the latter contains* 

y substantive provision contrary or repugnant to a like provision 
of the Municipal Act.

><5Wj.]
g. ex rel. 
ns of the 
cipal Act 
, Andrew 
le current 
»qualified, 
d to have 
and other 
ight seem

an

By sub-section 2 of section 41 ofthe Municipal Act the term 
municipality is declared to mean any locality the inhabitants of 
which are already incorporated, and sub-section 9 further pro
vides that “the word municipality shall embrace, as well as local 
municipalities, any incorporated town, etc., unless otherwise 
expressed, or a different meaning shown by the context,” but 
these definitions only affect the general question of repeal, by 
imphcation, of certain portions o( the Town Corporations Act

t judge to 
cases like
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which seem to be repugnant to provisions of the Municipal Act. 
i here can, of eottrse, be no doubt upon the point wherever the 
reference is an express

1 he relator relies upon section 46 of the last mentioned Act as 
controlling and extending the provisions of the Town Corporations 
Act with respect not to the qualifidation, hut to the disqualification 
of voters. It declares t hat the council of an incorporated town 
shall consist of “a mayor and such number of councillors as may 
be specified in the charter or letters of incorporation of such 
town, subject, however, to the same cause of disqualification in 
either case as mentioned above in the case of local municipalities, 
and to such other, if any, as shall be specified in any such charter 
or letters of inrorporption aforesaid.” Amongst the persons 
“mentioned above" as disqualified to hold a municipal office in a 
local municipality is “a registrar," and if the clauses just quoted 
or referred to do not disqualify^he respondent, the intention of ' 
the Legislature must be considered as. opposed to the seemingly 
plain language it has made use of.

The county of Dufferin is composed of five municipalities—four 
local and one town municipality. It will scarcely be contended 
that the respondent is not disqualified from holding a municipal 
Office in any of the four muitieipalities, and ifthis is the case, on 
wlmt principle could the Legislature be held to consider him 
meligible in four municipalities and eligible in the fifth, his office 
having the same relation to the whole county. In the Province 
of Ontario the same official is disqualified as to all municipalities, 
and the same principle underlies the disqualification in both 
provinces.
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The reason for this disi|ualification of judges, sheriffs, bailiffs, 
registrars and other officials is easily understood. They have 
services to perform of a public character, affecting all classes of the 
community, and it is obviously against public policy that they 
should be allowed to fill vlective positions or be subject to influence 
calculated to affect their minds to the prejudice of individuals, 
or to interfere with their duty to the public at Iarge.

If it is contrary to public policy that a registrar or County Court 
bailiff should be disqualified from holding a municipal office in a 
local municipality, the principle is surely applicable with equal" 
force ta a town or city within the limits of the officiaVs jurisdiction

%
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I take it that the meaning of section 54 is, t hat in case there is 
only the one candidate proposed, the duty of the returning officer 
is to declare him elected if he appeafs to be qualified.

In Reg. ex rel Adamson v. Boyd, 4 Ont. Pr. R. 204, it is 
held that a candidate claiming to be seated at the nomination, 
owing to his opponent’s disqualification should, besides claiming 
the seat at the nomination, also notify the electors at the polis 
that they are throwing away their votes, and in Reg. ex rel, 
Forward v. Det/er, 4 Ont. Pr. R. 197, it is added that a candidate 
who claims the right to be elected at the nomination, owing to 
his opponent’s disqualification, waives such right by going to the 
polis. It was alieged on behalf of the petitioner that he did give 
notice at the nomination that his opponent was disqbalified, but 
I do not think there was any allegation or admission that he 
warned the electors also at the polTs. There was some discussion 
ty t*ie hearing as to the relator’t» taking part in the dection after- 
wards or otherwlse, but as to this. I think the vote shows, by in- 
ference at least, that he continued to be a candidate at the polis. 
Out of ten votes polled for him at least four were those of near 
relatives, who it must be supposed voted with his cpnsent. I do 

think that the relator has shown any title to the seat on«,this 
ground which ought to be recognized,, especially in view ofother 
considerations to which 1 intend to refer, and even if the Act had 
not given me authority to disregard any such claim, if I thinfc it 
proper to do so. 1 '
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It is further urged that if the respondent is declared disquali- 
fied, the petitioner, as being the only other candidate, 0 
be seated, if for no other reason than to avoid the expeLe of 
another election. *1 his låst ground should no dptibt have some 
influence, but in the present case there are at least two 
siderations which weigh in my mind against it. The 
34 to 10, or resident 24 to 7, and non-resident 10 to 3. There 
is nothing before me to show that this was not the full strength 
of both candidates, and if it was so, I must assume that the 
gentleman who had been mayor for the previous year had 
retained the confidence of the electors, so that by seating the 
petitioner I might be giv ing the municipality a representative 
who would not, under any circumstances, have been its choice.

it to

vote was

not

Another consideration has much weight with me, and that is 
the tax question. It was admitted that the petitioner owed the
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' CORJST1NE v. MENZIES.

(In Chambkrs.)

Striking out Jury notice.—Seeond contract a satisfaction for 
damagcs under the first.

Upon an application by the plaintiff to strike out a jury notice,

HeU, i. Inquiry will be made into the facts to ascertain whether the case is 
one which ought to be submitted to a jury. ^

2. If the defendant has no defence he is not entitled to a jury.

X

'

3. Plaintiffs sold goods to defendant, to be shipped upon a particular day.
The defendant then wroteThey were not shipped until aftpwards. 

to the plaintiffs refusing to accept the goods unless upon extended 
terms of credit, to which the plaintiffs assented, and the defendant 
then accepted the goods. Held, that the defendant had waived any 
right to damages under the first contract, the second being a satisfac
tion "of the breach, and there being therefore no defence the jury

i

| thenotice should he struck out.
On t 

her leti 
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give nc 
though 
delay,

“ has no 
fendani 
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States s 
should 
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J. IV. E. Darby for plaintiff. 
J. J. Robertson for defendant.

[flfovember, 1884.]
Wa^lbridge, C. J—The defendant, residing in Winnipeg, 

ordered a bill of goods from the plaintiffs, who reside in 
Montreal. The goods were to have been shipped prior to the 
2nd of August, 1883, and were to have been paid for at four 
months from ist of October, 1883. The plaintiffs did not 
ship the goods by that day, but falsely wrote to defendant that 
they had done so. The goods were not in fact shipped until 

much later date, and arrived in Winnipeg on the 23rd of 
November, 1883. On the a6th of November defendant wrote 
the plaintiffs complaining of the delay, but stated in the letter . 
that she wöuld accept the goods if the plaintiffs would give four 
months from ist of January, 1884, to pay for them. Plaintiffs 
answered this letter by. telégram of ist of December, 1883,

, plying with thé wistyy of defendant as expressed in her letter of 
26th of November, 1883, the defendant accepted the goods. 
There was no obligation upon the defendant to accept the goods 
notNjiipped at the time agreed upon between the plaintiff and

1
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the defendant, she was then at pfcrfect liberty to have refused to 
receive them at all. The goods having arrived in Winnipeg 011 
the 23td of November, the defendant must have knoVn of the 
date q( shipment, as it would be expressed in the wäy-bill 
accompanymg the goods, and the defendant had notice of their 
arrival before writing to make new terms for their acceptance, 
she a vai led herself of the right.to refuse receiving the goods, as 
appears by the letter of 26th of November, antf only agreed to 

. • receive them upon different terms of credit, i. e., four months 
from ist of January, 1884, to which the plaintiffs agreed; she in 
fact then.took the goods on jrd of December.

X
for

I

I think the letter of the 2Öth of November, the telegram 
accepting of the terms of the ist of December, and the receipt of 
the goods 011 jrd of December, does waive any right of action for 
the delay in delivery of which the defendant had complained in 
her letter of 2öth of November, and the new bargain was sub
stituted for the first one, and accepted in satisfaction of^any 

• breach committed by the not forwarding the goods accordirfg to 
the terms of the original contract.

jury

)

O11 tbe 5th of December the defendant wrote complaining that 
her letter of 2Öth of November was written by mistake, and that 
she wished to withdraw from the substituted bargain; the plaintiffs 
give no answer to that ; the defendant mow contends that she 
thought she would have an action - ågainst the railway for the 
delay, but says she discovered that the delay in the railway 
has not been such as to subject them to an action. The de
fendant has pleaded by way of counter claim that she suffered 
damages, by reason of the delay in shipping, which her cotmsel 
States she places at #50, and she has required that the calise 
should be tried by a jury, and paid the jury fee of #12. Ttfe 
plaintiff now makes application to have the 
jury.
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tried without a.,cause

This case comes under Con. Stat. Man.J , c. 31, s. 14. The
words of that Act are, that “ all issues of fact in civil cäses, in 
actions, and proceedings at law, shall be tried by a jury according 
to the law and practics in that behalf, unless the said Court or 
the Chief Justice (now any judge) upon application being 
made before trial direct or decides that the issue or issues shall 
be tried and damages assessed wit 
Under this clause I am asked

fyout the intervention of a jury/’ 
to order that this cause be tried
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without a jury. The words of the statute are wide énough to 
justify the judge in exercising a very arbitrary judgment; but it 
is not in that way that judges exercise their judgment in matters 
left so entirely to them.

. This statute means, that the judge shall exercise his judgment 
in éach particular case upon some principle upon which he can 
rely advisedly called judicial discretion.

This section 14 begins by saying that all issues in fact shall be 
tried by a jury, unless, &c., recognizing the jury as the ordinary 
method of trial, and any departure from a jury trial to be 
adopted only when a satisfactory reason can be given for dis- 
pensing with a jury. In all^cases to which I have been referred 
or can find myself the judge does inquire into facts, and ascertain 
trom the faqfs whether the case is one in which a jury ought 
tojre called upon. If the case be one purejy of an equitable 

er, thiis has been thought sufficient to justify dispensing 
with a jury.) The judge then does inquire into the facts as well 

pleadings, and if I am to do that, in this case in rny

7

hm.

not

3chi

as sees t
opinion yfhere are no facts which on the defence ought to be 
submÄtéd to a jury at all ; in other words, the defendant. does 
not 4iow that she has any defence; first, because the corres- 
pondence produced 'shows that whatever damages she might 
have sustained were satisfied or compensäted for by the agree- 
inent made between plaintiflf and defendant for an extension of ’ 
time; and secondly, because the defendant hasaccepted thegoods. 
If the defendant had intended to claim damages she should have

G.

Ta-
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was he 
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Jantiar 
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fourtee 
the sai 
Gardn, 

that un 
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same. ju 
to be r 
order, 
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refused the goods.
Since having received them, even in the absence of the 

bargain made to give additional time, I think she hås waived any 
cause of action arising from delay in shipping.

Delivery made and accepted after the day operates not only as 
delivery, but in satisfaction of the breach.

In my opinion the defendant has no clairtv for damages, in 
respect of which alone she desires a jury. The jplaintiffs’ claim 
apparently is admitted, and a jury in my opinion should be 
dispensed with. ■
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WOQD v. WOOD. 
(In Chambers.) 

(In Equity.)

ent
can
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be r""<M referrt.-Pronp,. issut of ixeMion^
Watvcr of irregiilarih

ary
be

dis-
red

i-' A,l’arly «nlit|='1 l» =osls may proceed to collcct the same' by executioi.
I—^ “f" !aXati°n ; ,he PVti«.=fth= court doe/not require 
tlmt nny time be given for paymenf. 4

ain
not
tble

3- An irregulnrity may be waive.d in equity 
taking a step in the

ing as at law, by delay, or by 
cause after knowledge of the irregularity.vell

/ ^ Hough for defendant.my
be G. B. Gorfon for piaintiff.loe^

\6th February, 1885.] 
Tavlor J.-The defendant appeals trom an order, of the 

referee, refustng a motion made by him to set aside a writof 
t cxecution issued by the piaintiff.

res- v
ght
ree-
1 of
)ds.

preliminary objections wére taken dn the part of the 
piaintiff, two of ivhich were disposed of at the time. The appeal 
vas heard subject ,o the third; that was, that the appea, wTtoö 

' ,'he 0rdfr,COmPla'ned of having been made on thé aoth of 
January, and the appeal not brought on for hearing-until the 4th 
of hebruary, the fifteenth day. The order of court No. 2Cr 
provides, that appeals from the referee “are to be made within 
fourteen days fronvthe da.e or making of ,he order T

that under the latter order ;the appeal must be broughtTwbhfn 
the fourteen days. In Harvey v. Boonur, 3 Ch. Ch k ,7 the 
»mejudge held, that the day from which the fourteen days are

order 7“ * construed t0 be the entering of the
tnd h Z aPPealed from is not »b entered orderand there is noth.ng upon it to show when it was issued. Mr’

TWee
iave

<6 ’

the
any

y as

in
aim
l be

/
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Gordon contend^hat I must therefore take the date of the order 
as the date of its being issued. But I cannot shut my eyes to the 
fact, that on a former appeal fröm this very order, brougtit before 
me on the 23rd of January, Mr. Gordon took the objection that 
the order had not then been issued, and got the appeal dismissed 

ground, under the tiuthority of GM v. Murfihy, 2 Ch.

88

on that 
Ch. R. 132.

This appeal, therefore, seems to have been brought on within 
from the issuing of the order, and .that, underfourteen days 

Hanny v. Boomer, is sufficient.
The facts here are, that 011 the 3rd of October last, an order 

was made overruling with costs a demurrer filed by the defendant. 
On the 4th of Noyember the^ defendant obtained an order from 
the referee to stay all proceedings pending a rehearing of the 
order of the 3rd of October, upon his giving security for-the 
costs, or paying the amount into court, llut giving thé plaintiff 
leave to proceed with the taxationjfpf the costs for the purpose of 
ascertaining the amount. The costs Were taxed on the yth of 
November, and the defendant’ssolicitor says, that having to leave 
the master’s office before the bill was added up, and the amount 
ascertained, he requested Mr. Monkman, who was in attendance 
for the plaintiff, to inform him of the amount, and he would pay 
the same into court, or give security in accordance with the 

staying proceedings. Against this Mr. 
affidavit in which he says, that Mr. Hough 

r’s office without saying anything about delay 111

le order 
Res an

terms oy 
lyfonkman 
“ left the mast
issuing executi^ti, nor did he say anything to lead me to suppose 
that he intendedXto pay the same into court or give security.’’ 
As ii fact, executfqn was issued, and placed in the shl^iff s 

which the costs were taxed.hands, upon the sam^day on
The principal case upon which the defendant relies for sett|ng 

aside the execution, is Cullen v. Gälen, 2 Ch. Ch. R- 94- 
There the costs were taxed one day, and the next day the plaip-

o’clock, to the defendantNtiff’s solicitor wrote, between 12 and 
solicitor, that the costs had beefl taxed at $110.95, and 
$4. This was the first intimation the defendant's solicitor had 
thatayf.%. was issued. Before 2 o’clock on the same day the 
writVas placed in the sheriffs hands. V. C. Mowat held this 
haste,was irregular, and set aside theyf./o. with costs.

5'»
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the learned judge would evidently have agreed with the 
clusions artived at in the two cases decided by Morrison, J., for 
after saying that a pärty is not entitled to any time to pay the 
money, he proceeded, “ although if the plaintiff offered to 
pay as soon as he went to his office or the bank for money, 
or if he offered his cheque at once, which the other froln 
caprice and without just cause refused fo take, so that the fnoney 
had to be gone for in lieu.of the cheque, and if it appeared that 
the one entitled to payment ha„d no just or reasonable ground for 
refusing to wait so short a time, it is very likely that an execution 
sued out under such circumstances would be set aside as an 
abuse of the process of the court.” e.

The English case of Smith v. Smith, L. R. 9 Ex. 121, is a 
decision of the full Court of E^chequer, that a party is entitled 
to issue execution immediately, and is not bound to wait a 

• reasonable time. In that cast^Perkins v. National Assurance 
and Invesiment Association, 2 H. & N. 71, referred to in Cullen 
v. Cullen, and relied on now for the defendant, is distinguished 

judge’s order which required that a default should
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At common law, then, it is abundantly evident that a party 
'liablc to pay a debt and costs is not entitled to a reasonable time 
to do so before execution Is, issued, although cases may occur in 
which the right to issue the execution may be interfered with on 
the ground that it was exercised for a vexatious and oppressive 

In equity, I am aware, the general custom has been
reason-

purpose.
not to proceed in such a summary way, but to give sorne 
alile time for payment; I Sm not aware, however, apart from 
Cu/len v. Cullen, that it has ever been held irregular to act 
otherwise. It may be the custom to give sorne time, but I cannot 
see that the practice of the court requires it. And the case of 
Cullen't. Cullen stands alone.

I do not think I can, on the evidence before me, find that the 
execution issued here was vexatious or oppressive.

The order of the 4th of November did not absolutely stay 
proceedings: A defendant ordered to pay debt and costs could, 
in any case, stay the entering of judgment and the issuing of 
execution, by payihg the money. Under the order in this case 
he could stay the proceedings by giving security or paying the

The a

Jt

(

'



r

l
manitoba law reports.

money into court. Untiloneorth 
were not stäyed.

91
,e con- 
J., for 
iay the 
red to 
noney, 
n mere 
fnoney 
ed that 
ind for 
scution 
: as an

e other was donc, proceedings

'e^EEtBEFi

s 011

5£,t -6 E=:”; —
;;Ä.T"* ,1t

vere also pressing their claims against him. 

heMee„nti,kd,oqärtry’ apamy ^ t0 W money should be-Äsarss-:;-;
* i-»

1, is a 
mtitled 
wait a 

surance 
Cullen 

gu ished 
should

i

creditors I

:'ja party 
de time 
iccur in 
vvith on 
pressive 
as been 
reason- 

irt from 
to act 
cannot 
case of

cause after 
samé

332.
Here the defendanfs solicitor knew on the xr

that the execution had issued, yet it "Sas not m H .ovember

pZmnj: armg> bUt he a"0WCd the P,aintiff to take severa, '
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t notHAGEL v starr.
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(In Chambers.)

PJeading. -r—Dis/Jnct causes of action.
The declaration stated that in consideration that the plaintiff would let to 

the defendant a certain house and furniture therein for a certain period, at 
$60 a month, the defendant promised to enter on the said premises and occupy 
the same, aud keep the same in tenantable repair, and to 
the said furniture for and during the said period, and to deliver thé-Mme up at 
the end of the said period, in good repair, reasonable wear and tear ^xcepted, 
and to pay to the plaintiff the said sum of $60 a month, at the endeach and

that “ the defendant, after having

Ti

and take care of

ry month. - The breaches alleged were, 
entered on and, taken possession of 'the said premises antl furniture, and 
occupied and used them for a portion of the sajd term, wilfully and without 
reasonable cause or exeuse, left the said premises and furniture unoccupied 
and tincared for, for a long time. and during töfe remainder of the said term* 
and refused to pay the plaintiff the said rent öf $60 per month, whereby the 
plaintiff lost the use and profit of the said money and the said premises and 
furniture, and was put to great expense, cost and trouble, in caring for and 
storing the said furniture, and in insuring the same from injury and damage.

TI

and was otherwise greatly damaged.” Ileld. '
Ileld, That the count could not be objeeted to on the ground that it embraced 

two distinet causes of action. The 
order 
of the 
Maniti

L. < 
order 
or stai 
7 Ont.

C. P. Wilson, for defendant, applied to -strike out part of the 
first count in the deklaration, on the ground that it embraced two 
distinet causes of action.

Ghent Davij^ior plaintiff.
1 \22nd September, 1884."]

<5
Tavlor, J.—The defendant applies to strike out part of the 

first count in the declaration, on the ground that it embraces two 
distinet causes of action. I do not think the count is open to 
the objection taken to it. There is only one contract alleged, 
although there are two breaches of it assigned: that the defendant 
left the premises and furniture therein unczrred for, and refused 
to pay the rent during the remainder of the tern(h This seems 

to be in accordance with the rule which forbids several

F. L

Tayi 
be exar 
this Pre 
the less 
the old 
discovei

cöunts on the same cause of action, yet expressiy allows several 
breaches of the same contract or duty to be assigned
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It was urged that.the defendant cannot plead properly to such
, Uh" ’ “S he maY have a defence as to one of the alleged
not seelaTh "“"t ” * different one- as the other. I do 
not see that he can have ahy difficulty in pleading, for he
]dead one pleg as to so much of the first i 
as to another part of it. Forms of pleas 
Chitty on Pleading.

The summons should be discharged, with costs.
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THE REAL ESTATE LOAN CO. v. MOLSWORTH.
(IN CtfAMBKRS.)

(In Equity.)

Examination of officer of comfany.
Hel,t. That the chief officer in this 

examined for discovery.

The defendant, Molsworth, took proceedings, under general 
o the42’I t eXa'rati0n 0f Ahgustine Ponton, the agent
Man t 1 "d a gn corPorat'on—in the Provincf of 
Mamtoba. Ponton refused to attend.

order fhat^f^ äefendant’ Molsworth, moVéd for an 
order that Ponton attend at his own expense and be examined

7drTiTand ci,ed ConJ,,a“d ^

Provi nce of foreign Corporation can beembraced

!t of the 
iced two

***.] 
rt of the 
aces two 
open to 
alleged, 
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refused 
lis seems 
s several 1 
s several

F- B. Rob ert son contra.

[22nd/muary,* 1885. ]

t £Z7 ieÄthe Ild u agent' He is such a Party as could, under

cotervPraThCe’ T ^ made 3 P^ a cmss bil. fordiscovery. The order wtll go for his examination.
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X MOORE v. FORTUNE.
(In Chambf.rs.)'

Notice of trial by dtftndant.
J/M, That a defemtant can glVe notice of trial, although plaintiff not in' 

defaull.

.
«

plaintiff moved to set aside the notice of'triaf |iven by 

the defendant, on the z8th of October, 1884, for the sittings of 
assize and nisi prius, holden 
alleging as grounds for setting aside the notice, that issue had 
been joined on the z8th of April, 1884, and that no sitting of 
assize or nisi prius, had taken place since issue had been joined, 
and notice of trial given; that there was no default in proceeding 
to trial, when by the course and practice of the court he ought 

CommOn Law Procedure Act, 1852, section

1 The

the 4th of November, 1884,on

lin
1»

to have done so. 
tor. The notice of trial should have been a notice of trial by
proviso.

A. E. McPhillips, for defendant, showed cause to the sum- 
mons, and cited-ebn. Stat. Man. c. 31, s. 24, where it is enacted, 
“ either party to any action, so soon as issue is joined, and the 

is ripe for trial or hearing, may at any. time thereafter give 
to the other party, whether plaintiff 01; defendant, the usual eight 
days’ notice of trial, or hearing, of the cause to take place before 
and by a judge on a Tuesday.”

He contended that rule 31 of the general rules of the Court 
of Queen’s Bench, as of Michaelmas Term, 1880, reads, that 
“ eight days’ notice of trial shall in all cases be sufficient, both 
days inclusive ; and where ä cause is at issue, either plaintiff or

And ås to laches on the

ii

same

defendant may give notice of trial.” 
part of the plaintiff in making the application, cited Anderson 
v. Culver, 3 Ont. Pr. R. 306; Allen v. Boice, 3 Ont. Pr. R. 

; Skelsey v. Manning, 8 U. C. L. J. O. S. 166.200
A. Howden, for plaintiff, supported the summons and urged 

that Con. Stat. Man. c. 31, s. 24, and rule 31 of the general 
rules of the Court of Queen’s Bench, referred to Tuesday trials 
only.

1

s S



MANlTöBA LaW reports. 95
, x [nS/h January, ztoj.l .

after ilwl defendant can 8've notice of trial

täSFÄ
/

costs.

en by 
ngs of
1884»

le had 
ing of 
oined, 
:eding 
ought 
ection 
'ial by

WALKER v. CAMERON. »*.

(In Chambers.)

Datc 0/ pleadings. —Filing same. ’
ptadlT ",USt ^ da'ed 0fthc “f‘he mo„,h and thé year „h=„ 

2. Pleadings must be filed as well as served.

J- W. E Darbey for plaintiff.
L- G. McPhillips for defendant.
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I therefore give the plaintifTs leave to amend their declaration 
by dating it the yth of September. As the defendant fails on his 
application to set aside the declaration, and the plaintifTs get 
leave to amend an irregularity, there should be no costs to either 
party.

Mr. Darbey contended that it is not necessary to file a declara
tion, that it need only be served on the other side. Certainly, 
in England this seems to be the practice. There the declaration 
is delivered to the defendant’s attorney ; and it is only where the 
defendant has not appeared that it must be filed.
England, after the pleadings are complete an issue is made up 
and served on the opposite side. Here, under Reg. Gen. 7, no 
issuefbook need be delivered, but a nisi prius record is made up 
and passed in the prothonotary^s Office. I do not see how the 
prothonotary can pass the record, which is an ex parte pro- 
ceeding, unless the pleadings have been filed. It therefore seems 
to me that in this court the pleadings must be filed with the 
proper officer, as well as delivered to the opposite party.

But in
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HENRY v. GLASS.

' AssiS”"‘entfor benefit of creditors.-Discretion of trust».- 
Ihterpleader.—Co sts.
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An assignment for the benefit of creditors 
estate “ when and 
on such terms . ... as they or he shall deem 
them or him to cancel 
seil without bei

manner and 
proper .... and with power for

... ™'"i5t'1? ™
neldt i. The assignment was Valid. ^ - 

2. Anassignee for the benefit of creditors, who is himself 
y render thc a®ig»ment irrevocable by acting under it.

3- Plaintiff in an interpleader suit 
might have brought the 
an injunction bei

a creditor,

allowed his costs although he 
parties together in sqme garnishee proceedings • 

ng necessary to protect his goods penjing litigation ’

unpatd purchase money by chattel mortgage thereon. x 
On the ,4th of August, ,M3> Dixon being i„ insolvetff 

cumstances, made an assignment of all his estate for the benefit 
ofins creditors, to the defgndant Glass, who was himself a credi-

r' n 1 e Ioth of Ju|y> i884, Rowe, Newton & Co obtained 
n tx parte order before judgment in a suit by them against

“r-c"d -Lm
Hen t, ”

r»*

v:;™ -"-''-i»-'"--i.tgzzvz
/• B. Mc Arthur, Q. C., for plaintiff.
B>. Glass and /. 5. Hough for defendant.
J. S. Ewart, Q.C., for Rowe, Newton & Co.

VOL. II. m. L. R.

on the
I

cir-

- ^' %*.

7

M

■



\1

98 MANITOBA LAW REPORTS.

\4tl1 March, 1885.]
Wallbridge, C. J.—Henry was ready to pay the money, but 

was unable to determine to whom it should be paid. If he had 
paid it into court, and Rowe, Newton & Co. had taken it out, 
he might have been called upon to pay it a second time to Glass, 
as assignee.

The statute does not provide any summary remedy for a person 
situate as Henry was, to compel the adverse claimants to ljtigate 
their claims. His only remedy appears to me to be the one he 
took, by filing an interpleader bill. I This course was approved 
of in the case of Davidson v. Douglas', 12 Gr. 181. Henry 
was hot called upon to take the responsibility of deciding upon 
the rights of rival claimants. He paid into this court the amount 
due Rowe, Newton & Ca.. Why he was continued in this suit 
after this, I do not see. 'Lthlnk he ought not to have been so 
cpntinued. " *

The interpleader bili, as between Rowe, Newton & Co. and 
Glass, came oy to be tried before me, when the facts above stated 
were proved, and in argument it was admitted that Dixon, when 
he made the assignment to Glass on the i4th of August, 1883, 
was in insolvent circumstances, within the meaning of the clauses 
of the Administration of Justice Act against Fraudulent Prefer- 
ences, C011. Stat. Man. c. 37, s. 95. r

On the hearing, the assignment was produced. It recites that 
Dixon was unable to pay his debts in full, and was desirous of 
having his estate equitably divided and distributed among all his 
creditors. Then it was contended that the assignment wals void, 
inasmuch as the property (all personal estate) was thereby 
conveyed to Glass as trustee, upon trust, in the following words: 
“ And it is hereby declared, that the trustee shall hold the said 
real and personal property and choses in action hereby granted 
and assigned to him, other than the said monies, upon trust to 
get in, sue for, recover and collect the said debts, or sell and 
dispose of the same, and to sell and dispose of the said real 
property and other personal 'property when and so soon as they 
shall deem exjjedient, in such manner and on such terms, and 
either together or in lots, and either by auction or private sale, 
as they or he shall deem proper, and either with or without 
special or other conditions of sale, and with power 4or them or 
him to cancel or revoke any such sale, or withdraw l>oinsale,
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WJ-]
ey, but 
he had 
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d Glass,

fmi" Th 9Ut 6 answerable for any loss arising there- 
!"^.e conveyancer u«ed a printed form, without making 
any alterat.ons m ,t to smt the particular case in hand; but 
the case was argned as if the only matter affected hy the 
assignment was thts chattel mortgage, and Glass himself was the 
sole assignee. No creditor had accepted 
his signature, not of the assignment-by

W^mfact, a creditor, and
had advertised for creditors, many of whom had sentin'their 
jtccounts. It has heen frequently held that this kind of accept-
SSÄä; **- '•

person 
ljtigate 
one he 
iproved 
Henry 
g upon 
amount 
:his suit 
)een so

even

see rpmo v c d prevent lts being treated as voluntary; 
, App “ erS°n’1 A" in C°°per V' Dixon' 10 Ont.

V
Is this such a deed as it is reasonable to expect a creditor 

willing to take his fair share of the debtor’s 
accedeto? Ifso, thenit property, should 

comes within the rule in Owen v. Body, 
v WW- ’JaneS V' WhM^ ” O. ti. 4=6; and Coates 
a Out T& A 53 2°5’ aPPr0Ved in Ba"k °f V' Eccles>

Under the statute of Elizabeth
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1883, 
clauses 
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■ ■
°c\ V^r’ 3 M' & S- 371! v' Dixit> 7 Q- B. 892 ;

Ex parte Games in Bamford, L. R. ,2 Chy. Div. 321 An
assignment for the benefit of creditors under the sLute of 

izabeth c. 5, Is valid, if made for the benefit 
creditors, and bona fide, if there be 
by the debtor of all his

tes that 
irous of 
\ all his 

void, 
thereby 
words: 
he said 
Ejranted 
trust to 
iell and 
iid real 
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ite sale, 
without 
hem or

of all the
an unconditional surrender 

property and effects, even' if it hinder
:prrra;cred,tor'but does not deprive Mm °f^ fair

hare of the debtofs property if he choose to become 
to the deed. a party

This assignment does not provide for a release nor give a
witMrr ‘° ^ Credit°r' 15 U 'hen V0id ^ reason of fallil’g
vithm the provisions of Con. Stat. Man. c. 37, sections 95 to 
98, against Preferential Assignments? This statute is taken 
from a s,m,lar statute of Ontario, and as explaincd by Esten, 
\.C., diflers from the statute of Elizabeth only in this-, that it 
makes void preferential assignments, which were not so by 
the statute of Elizabeth—see Metcalf v. Keefer, 8 Gr.m sale,

394-
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Patterson, Jutige of Appeal, adds, in Alexander v. Wavell, io 
Ont. App. R. 152, that this statute avoids such sales as would be 
held good under, Wood v. Dixie. In my opinion, the statute of 
Manitoba again st preferential assignments includes all sales made 
by a person in insolvent circumstances with intent to hinder or 
delay, &c., or by which a preference is gained, excepting those 
coming either under one or the other of the provisoes of that 
statute; the first of which saves assignments made for paying 
and satisfying ratably and proportionably all the creditors of 
such debtor their just debts, and the other bojia fide sales of 
goods in th&ordinary course of trade.

It is objejjed to in the assignment that the trusts given to the 
trustee* Dy the /wörds, “when and so soon as he shall deem

that
to t
pay

debt 
clain 
not i 
intet

- 11ifi ■> Hem 
shoul 
and (

1

expedient, and in such manner and on such terms, either together 
or in lots,” &c., as copied in full above, and with power to 
cancel and revoke. sales, and re-sell without being answerable for 
any loss, &c., show this deed void on lts face. Then, first, is 
this such a power as it is reasonable to expect a creditor would 
become a party to, as in Owen v. Body, Janes v. Whitbread, and 
Coates v. Williams. In respect to this part of the deed, I accept 
as the reasonable view what was said by the present Chief Justice 

• of Appeal in Ontario, in Alexander v. Wavell, ro Ont. App. R. 
149, “ it must be presumed that an assignee will apply a general 
power which can have a lawful operation, to a lawful purpose, 
and hold this assignment is not void ön that ground. And that 
these stipulations are such as a creditor, willing to accept his fair 
share of his ,debtör’s assets, could be reasonably expeeted to 
assent to.” It is not contended that there was fraud, aetual or 
intended, otherwise than as such might be inferred from the 
deed itself.

It was argued that no time is limited within which the assignee 
is required to distribute the estate. In such case the law would 
imply a reasonable time. I have been referred by my brother 
Taylor to the case1 of Ontario Bank v. Lam ont, 6 Ont. R. 147, 
152-3, by which a year is held to be such reasonable time by 
analogy to the time ^llowed executors and trustees, and in sales 
of lands under execution, as a proper time, and this would be so 
considered by the Court. The deed does provide for a ratable 
distribution* of the estate, and when that is provided for, by the 
proper constrection of the language of. the deed, I do not see
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I uphold the assignment, and direct that the costs both of
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8. Payment for work and labor after action brought is no estoppel in an action
by the employer for non-completion of the contract, or for delay.

9. A judge has no discretion to shut but a defendant from a bona fule defence,
or a plaintiff from a right bona fute to press a claim upon a mere slip of a 
party or his attorney, unless other rights intervene, or there are aggravating 
circumstances.

10. The discretion Of a judge as to admitting new pleas not interfered with.

to St
the
one
The, 
Smitl 
Smit)

ThThiswasan appeal from the order of Dubuc, J., dismissing 
an application by defendants to withdraw their pleas, and plead 
de novo, in order that they might add to their other pleas a pleäf 
by way of estoppel by a judgment of this court, recovered after 
the commencement of this action, in an action brought by two 
of the present defendants against the present plaintiff and another, 
in which it was contendod that the matters material to the 
plaintiffclaim in this action were adjudicated upon.
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The action was brought upon a bond of the present defend
ants in favor of the present plaintiff, condifioned for the 
performance of the acts, terms and conditions on the part of two 
of the defendants, Stränge and Johnson, contained in a certain 
contract b) (m these two defendants and the plaintiff, and 
against any loss occasioned by breach of such contract on the 
part of those two defendants. The contract, which was set out 
in the declaration, was under the seals of the plaintiff and those 
two defendants, and was one by which the defendants, Stränge 
and Johnson, agreed to press and bale hay for the present 
plaintiff in a good and workmanlike manner; the hay to be 
furnished by the plaintiff, put up in stacks of a certain quantity ; 
the whole quantity to be so baled and pressed to be 1,000 tons, 
or thereabout, but not less than 900 tons; the bales to be 
properly piled by Stränge and Johnson, and deliverable by the 
hundred tons as baled ; the whole quantity to be delivered with 

ythe greatest possible despatch. By the contract the preseftt 
plaintiff agreed to pay Stränge and Johnson $5150 per ton for 
each one hundred tons, well and satisfactorily delivered to 
plaintiff; and provision was made for each party furnishing to 
the other good, substantial security in the sum of $1^500 for the 
due fulfilment of the contract. The bortd sued on in this
action was the security furnished plaintiff by Stränge and 
Johnson. The other action in which wäs recovered the judg- •»* 
ment, which the defendants now seek to set up by way of 
estoppel, was upon the bond furnished by the present plaintiff
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Stränge and Johnson at $1,226.50, after allowing forsuch deduc- 
tion, and that judgment was entered thereon in favor of Stränge 
and Johnson, and is still in Aill force.

J' *$• Ewart, Q.C., and C. P. Wilson for defendants, the 
appellants.

W R. Mulock and tV. E. Perdue for plaintiffs, the res- 
pondents.
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[gth March, /åSj.]
Killam, J., delivered the judgment of the Court (a):

7 be defendants do not desire to plead the new plea as a plezt 
ptiis darretn continuance, because this would involve a waiver of 
their other pleas, buk they wish to withdraw all the pléas and 
plead them again, „&ith the new plea added as a defence arising 
after action brought. Such a cdurse is sanctioned by the authority 
of a case cited in Buflen &• Leake's Precedcnts, in a note at foot 
of page 452, and of Pender v. Brynef 22 U. C. C. P. 328.

It is contended on the part of the defendants, that in the prior 
action, there could be allowed in reduction of the damages to 
which the then plaintiffs were entitled, any damagek which the 
present plaintiff is entitled to recover for breach by the defendants, 
Stränge and Johnson, of any of their covenants contained in the 
contract in question between them and Smith; and in support 
of this contention are cited: Mayne on Damages, p. 96; Allen v. 
Cameron, 1 C. & M. 832 ; Turner v. Diaper, 2 M. & G. 241; 
Newton v. For st er, 12 M. & W. 772.

It was at one time questioned whether a defendant sued for 
goods sold and delivered, or work done and materials furnished, 
could set up the bad quality of the goods or material, or defects 
in the work, or failure in regard to any of them to con* fully up 
to what the contract in question might require, in reduction of 
the amount claimed by the plaintiff, and in some bf the earlier 
cases it was held that such defects would furnish only a ground 
for a cross-action.

The earl iest case that is regarded as a leading authority for 
allowing the defendant a reduction in price, as compensation for 
such defects,. is Basten v. Butter, 7 East. 479. There the plain
tiff sued in assumpsit for work and labor performed and materials 
supplied therefor, by plaintiff for defendant, at his request, with

<L'

(a) Present, Wallbridge, C. J.; Taylor, Killam, JJ.
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special contract, •¥ “not wholly performed, a new contract to pay 
for the work actually done, at its true value, may be implied from 
tfie defendant’s accepting and receiving the benefit of it; and 

/ all the cases which I have found in which deductions for defects 
in the work have been allowed, are those of actions brought in 
such form that the plaintiff could recover on quantum meruit.

we
SUf

of
so
has
for
be>, Allett v. Cameron, i C. & M. 832, so strongly relied on by 

defendant’s counsel, is quite consistent with this view. There, 
two parties agreed to supply the defendant with a quantity of 
trees, they were to plant them on his land, to keep them in 
order for two years afYer theqdanting, and replace such as should 
die in the meantime. For this they were to be paid a certain 
sum, of which a portion was only to be paid on the expiration 
of the two years. The action w^s brought for the last instalment, 
and was upon the special contract, and the common counts for 
goods sold, and work done. The defendant contended that, 
under the contract to keep the trees in order, the plaintiffs were 
bound to keep the ground sufficiently free of weeds to allow the 
trees to grow and thrive, and offered evidence to show that this 
was not done, and that in consequence many of the trees died. 
The judge rejected the evidence, but on motion for a new trial 
it was held that the weeding was required by the contract, and 
that there should be a deduction from the contract price for 
failure to do this work. Vaughan, B., in his judgment, saysi: 
“ I think the rule that there should be an abatement of price for 
the non-performance of any part of the contract by the plaintiff, 
is a convenient rule.” It is contended that this statement is

tiffi
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sufficient to warrant us in adopting the rule laid down by defen- 
dant’s counsel; but it is plain that the learned Baron is there 
speaking wholly with reference to the particular case before him, 
and his remark may well be understood as meaning that the 
plaintiff is not to be paid for wdrk not performed, and that the 
methoa of arriving at the value of what has been performed, may 
well be to make an abatement- from the contract price for the 
non-performance of what is left undone. This is evidently the 
view' taken by Bayley, B., who says : “ The agreement is to pay 
£220. 10s. oa. for plants of a particular description, if kept in 
order ; and if plants of less value are introducéd, or the trees are 
not kept in order, the vendee is not driven to his cross-action, 
but has the right to say, if the trees had been what they ought 
to have been, they would have been worth that sum, but they
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fhat sum, less by the difference in value of the trees 
supphed, and by their not being kept in order, is the true amount 
of the plamtdT s cla.m, and that value only is to be recovered ; 
so that, if by the plaintiff’s neglect they 
has no claim for any price ; lie is entitled 
for what he has really supplied and done, and not for anything 
leyond. The action here also is in such a förm that the plain 

tUTs can be allowed to recover on guantum meruit. ,
„ I" May”' °n 0<""«Ses, p. 96, 3rd ed., it is stated that, 

Formerly where the action was for theagreed price of a specific 
chattel, sold with a warranty, or of work which 
formed according to a contract, the defendant 
to give its inferiority in evidence, but was forced to pay the 
stipulated amount, and re-imburse himself by a cross-action : 
but it is now settled, that whether the action is for the piice of 
a specific artide, or of unascertained goods sold with a warranty 
or is brought on a special contract to pay for goods or work at a 
certain price, or upon a guantum meruit for work and labor done 
and materials found, or for the value of the plaintifTs servicesi 
the defend'nt may show the actual value of the goods, work 
servjces, &c., and reduce the claim accordingly.”

The only authority cited by Mayne to support this statement 
in case of an action brought
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special contract to pay for work 
at a certam price is Chapdv. Hickes, 2 C. & M. 2,4, which 
is in direct contravention of the statement in Mayne, if the form 
of action is there referred to. There the plaintiff declared in 
special assumpsit, and on the 
C. B.,

on a

common counts; and Lyndhurst, 
says: “If the plaintiff has not performed the work in the 

manner which by the contract he agreed to do, he cannot recover 
on the contract, but must recover on the other counts of his 
declaration, for the work that he has done.” We cari only re-

that the referent 
than to its form.

to the subject matter of the action

This view is also supported by Lord Ellenborough in Denew 
v. Daverell, 3 Camp. 451, where he says, “ Where there is a 
special contract for a stipulated sum to be paid for business done 
by plaintiff, it has been usual to leave defendant to hiscross 
action for neghgence, but where the plaintiff proceeds, as here, ' ' 
on a guantum meruit, I have no doubt that the just value of his 
services may be ascertained.”
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Similarly, m an action for goods sold and delivered, Parke, B., 
m Causms v. Paddon, 2 C. M. & R. 552, says,“ We are all of 
opinion that it was competent to a defendant under the old plea 
o the general issue, to show that the goods delivered were not 
0 sucha description as they ought to have been, to entitle the 
p aintiff to avail himself of the special contract, on the general 
mdebUatus counts, and that therefore he must be driven to his 
quantum menat." And on page 557 he says, “The defendant 
fj.entitled, under the plea of non ässumpsit or nunquam indeb- 
t atus, to an action for the price of goods, to show, either that 
here was no sale or delivery, or none such as to make him liable 

on the contract, so also in an action for work and labour and 
materials, to show that the work done, or materials provided, 
were not such as to render him liable to pay for them under the 
contract, and then he opens his' liability to pay on a contract of 
another description, namely,
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on a quantum meruit." 
In turning, however, to consider the

v
case of an action for 

goods sold and delivered, there appears to be a departure.from 
the principle which I have adopted with respect to actions for 
work and labor. It is presented by the case where there is a 
sale of a specific, ascertained chattel, at an agreed price, with a 
warranty. There, in an action for the psice, the defendant may 
offer evidence of a breach of the
damages. It is, however, so easy to suggest for this apparent 
departure from the general, principle an origin thoroughly in 
accord with the principle, that it can give us no ground for any 
wider departure. The leading authority for this method of 
compensation to the defendant in such an instance is Street v. 
Blay, 2 B. & Ad. 463. An examination of that casé shows us 
that, when it was decided, it was still regarded as a moot point 
whether, upon a sale of a specific ascertained chattel with a 
warranty, the article on being found not to be 
could be returned.

v
I 1
|

:

warranty in reduction ofi

: Sä,
s

as warranted
If it could be returned, it is quite clear that 

the keeping of the article might be held only to give rise to an 
imphed contract to pay for it, quantum valebat., . This point is
not settled in Street v. Blay, but thedecision that in that action, 
which was for, the price of a horse sold with a warranty of sound- 
ness, the unsoundness could be set up in reduction of the price, 
is avowedly based on Cormack v. Gillts and King v. Boston. 
The latter case appears to be reported only in a note to Basten 
v. Butter, 7 East, p. 479, and the former is only referred to in

are a
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merely on a dicLmof Lord KeT"” V" f*'"’ Wh° there relies

this dictum and the holding in AZ Z Bost ^ ^ ^ B°th 
on the idea of a new contract rl maFstdl b= based
From the holding in Street v" Bla Z * qUanhm ™Mat.
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In my i 
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non-compliance with the warranty, and that this abatement 
was allowed in order to save the necessity of a cross-action.
It must be considered that in all these cases of goods sold and 
delivered with a warranty, and work and labor, as well as the 
case of goods agreed to be supplied according to contract, the 
rule which has been so convenient is established, and that it is 
competent for the defendant in all of these, not to set off by a . 
proceeding in the nature of-' a cross-action, the artiount of 
dpnages which he has sustained by breach of contract, but 

• Jjfmply to show how much the subject of the action was worth I
/hy reason of the breach of contract, and to the extent 1

/ that he obtains, or is capable of obtaining, an abatement 1
bf price on that account, he must be considered as having I
received satisfaction for the breach of conti^ct, and is precluded I
from refcovering in another action to that extent and no more. I
All the plaintiff could by law be allowed in diminution of I
damages on the former trial, was a deducSkm from the agreed I
price according to the difference at the limt^of the delivery, | 

between the ship as she was, and wJiat shé ou 
accordin’g to the contract, but allVdaim fm/ damages beyond 
that, on account of the! subsequent nebesstfy for more extensive 
repairs qould not have been allowed in the former action, and 
may no^y be recovered.”

In the MJjitted States, authorities go to the extent claimed by 
the defendant, a'nd in most of the States of the Union by what 
is called “ recoupment,” a defendant may set-off in reduction of 
damages for breach of his own covenants, damages which he is 
entitled to recover for the plaiAtifPs breaches of entirely 
independent covenants in the same contract. See Sedgwick on 
Damages, vol. 2, p. 270, et seq:, where the distinction between 
the English and the American authorities, in this respect, is 
clearly shown. No suBh principle prevails in England, and to 
see how jealous the courts there have been of carrying the 
doctrine farther than I have mentioned, we have only to consider 
the cases where.it is held, that a party sued by a common carrier, 
for carriage of his goods, is not allowed to deduct from the price 
of carriage, damage which the goods have sustained through the 
negligence of the carrier. Dakinv. Oxjey, 15 C. B. N. S. 646; 
Robinson v. Kniglits, L. R. 8 C. P. 465; Merchants' Shipping 
Co., v. Armitage, L. R. 9 Q. B. 99.
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In my opm.on, as undér the bond sned on in Sträng, v.

tZTh °n y I f m 1,erformance of ‘be special contract 
av h reCnVCre, ’ the defendants <=ould not in that action 
ave been allowed anythmg by wayof deduction on the ground
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counter claini, any claim against 
in damages, we 
l>recedents in English

As to the’ contention that the plaintiff has had the benefit of 
an allowance for such damages as he now claims, 
appear that it should have been all
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cannot be called upon to advance beyond th

a
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as it does not 
owed, as in no event could we 

soppose ,t would be with regard to any but the 223 tons, and as- 
the learned judge who tried the former action, and before whom 

m consequence of his special k^wledge of the matter 2 
apphcatmn was first made, has St seen fit to adopt that view 

cannot gtve weight to it. As appears from the evidence in 
he former case ,f there was anything which the plaintiff had a 

nght to claim from Stränge and Johnson, it 
manship, for which no claim is now made.

The defendants seek to set up in their plea, that Stränge and
dnlät tl eefed S°° t0"S t0 P,aintiff’ and Were Paid

balinl r aCtl°n Wa$ br°Ught f0r the Pressi"g and 
ba 2 V,? m°re’ and that a Verdict f6r the Pressing and 
»hng of the 223 tons was found in their favor. Stfictly
eakmg as to ,23 tons of the quantity mentioned, this answerl 

the second count. As stated in Outram v. MonW0d, 3 EZ 
o55, the estoppel precludes pames and privies from contending 
0 contrary of that point, or matter of fact, which having 

been 011Ce d.stmctly put in issue by them, or by those to whom 
they are privy 111 estate or law, has been 
solemnly found against them.”
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The addition or omission of a surety in either case cannot alter 
the fact, that it was determined in the former action in favor of 
Stränge and Johnson against Smith, though there was another 
defendant, his surety, that Stränge and/johnson had baled 
and pressed and deliyered to Smith, 223 tons of hay under the 
contract.

See Franklin v. Gream, 20 U. C. Q. B. 84 ; Smith v. Cleghorn, 
10 U. C. C. P. 520; Miller v. Corbett, 26 U. C. Q. B. 478; Taylor. 
v. Hortop, 22 U. C. G. P. 542 ; Gitlies v. How, 19 Gr. 32 ; 
Blakemore v. Glamorganshire Canal Co. ■£ C. M. & R.
Me vil v. Johnson, 2 Vem. 447.

As to the 500 tons, the payment is no estoppel. Even payment 
after action brought is no estoppel. Davis v. Hedges, L. R. 
6 Q. B. 687.

But of what use is it to the defendants to encumber the record 
with such a long plea, altered as it must be so as to be pleaded 
only as to damages under tlle 2nd count for non-delivery of 223 
tons of the hay mentiorted ? It is not to be supposed, that for 
such a purpose, the defendants would have made the application, 
as there can be no difficulty in the proof of the delivery of at 
least that quantity; and if they expecfc to prove delivery at 
all, they must proceed farther and require the same evidence 
in that respect without this plea as with it.

1 he defendants ask in a certain sense for an mdulgence.
They did not make their application to add this plea within 

the time limited by the practice. They wish also for liberty to 
do something to which strictly they are not jbsolutely entitled. 
The learned judge who heard the application conoluded that the 
plea should not be added. It could hardly fail, as I think, to 
give rise to demurrers and trouble, and some controversy, without 
service to anyone in the end. Under these circumstances, though 
I do not think that a judge has a discretion to shut out a defen
dant from a bona Jide defence, or a plaintiff from a right bona 
Jide to press a clairn, upon a mere slip of a party or his attorney, 
unless other rights intervene or there are aggravating circum
stances, it does not appear that the Court should interfere with 
the exercise by the learned judge of the discretion which here he 
certainly had.

The appeal should be dismissed with costs.
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•i assignable in equity. Döes the assignment convey this charge, 
or simply the judgment ? / ,ill
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J'liere is no enactment declaring what a homestead eo nominc 
shall be. The defendant relies

i
on the exemption elause in Con. 

Stat. Man. c. 37, s. 85, sub-sec. 8, which is in the following 
words : “ The following personal and real estate are hereby de- 

1 elared free from seizure by virtue of all writs of execution issued 
by any court in this Province ” Sub:section 8 exempts “the 
land cultivated by defendant, provided the extent of the same 
be not more t han 160 acres.” k this anything more than a 
freedom from that particular remedy for enforcing payment of 
the judgment. Two remedies are given by this statute, one by 
enforcing the lien, the other by execution. The exemption elause 
says only you shall not use 
acres of land cultivated.
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g The Legislature has not declared a homestead, but simply 
tain land excepted from the remedy by execution., The defendant 
is so situate in regard to this land, that it cannot be seized under 
execution, and that is all, but does that deprive a plaintiff of the 
right to proceed by any other method than>executiou ?

I think that the remedy by execution alone is affeeted by the 
statute, and the right to enforce the lien is not in any way barred, 
either directly or by implication.
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hamiltoS v. McDonald.
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Affidavit for Garnishing order.—Garnis/iees “ re si de ’ ’ within the 
juris di c tion.

A11 affidavit upon which a garnishing order issued, stated that the garnishees 
reside— not that they are—within the jurisdiction.

Ileld, sufficient.
The defendant took out a summons töset aside a garnishing 

order, on the ground that the affidavit on which the order 

obtained did not State that the garnishees “ are ” within the 
jurisdiction of fhe courti

The affidavit contained. a ‘paragraph stating that the garnishees
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I therefore think that the object of the words “ is within the 
jurisdiction,” is, not that the garnishee should be then necessarily 
present in person, but that he should be judicially within the 
jurisdiction, e., subject to it for the particular purpose and 
amenable to it. I also think that the object might be more easily 
and more s.urely obtained by this interpretation of the statute,0 
and the intention of the Legislature must have been to attain 
this object.

It is true that when a man is in person within the limits 
of the jurisdiction of the court, he is for general purposes subject 
to its jurisdiction ; but he may not be subject to it for some 
particular »purposes; for instance, a man residing outside of thé 
jurisdiction, who comes here temporarily, could not be duly ar- 
rested and detained here unde^ a writ of capias ad respondendtnn, 
or if arrested he would be dtecharged. He would not therefore 
be subject and amenable to the jurisdiction of the Court for this 
particular purpose. The same thing may be said of garnishee 
proceedings which might issue, and be served, but could not be 
followed and enforced after the garnishee would have left the 
country.

The case of Martyn v. Kelly, Ir. R. 5 C. L. 404, was cited in 
favor of the contention that the words “ is within the jurisdic
tion,” should be construed strictly ; but the garnishees were a 

* Corporation, an Insurance company, and the decision went not 
on the ground that the affidavit was insufficient, but on the ground 
that the garnishees having their head office outside of the juris
diction, were not in fact within it.

That decision was under the English Act which contains also 
the words “is within the jurisdiction;” but our own statute, 
Con. Stat. Man. c. 37, s. 44, in addition to the above has also 
the following qualifying words : “according to the provisions of 
this Act or otherwise.” If these words have any meaning, they 
must mean that the words in question are not to be taken in 
their strict, literal and restrictive sense, that the garnishee should 
be then actually present in person ; but that the object and in
tention of this and ofher enactments having relation to the same 
subject, aré to be read and considered in connection with this 
statute, and in construing it.

I tftink the appeal should be dismissed with costs.
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firm, JCilpatrick & Hooper, were to give, and did. give, notes 
for 512
patrick Armit ; that there was 
plaintiffs, tfjé defendant, and the firms of Kilpatrick & Hooper 
and Kilpatrick & Armit, when thp notes were given, that no 
proceedings were to be taken against the defendant until the 
estatps, first of Kilpatrick & Armit, and then of Kilpatrick & 
Hooper were prpceeded against, and both exhausted ; and that 
the defendant was then only to become liable for the balance due 
the plaintiffs; that since the making of the notes, the indebted- 
ness of Kilpatrick & Armit to the plaintiffs has been “ 
sidetajtfy reduced ” ; that other parties are liable tö the plaintiffs 
for a portion of the indebtedness of Kilpatrick & Armit, and 
actions are now pending agaipst them therefor ; that Kilpatrick 
& Hooper have offered to give security to plaintifjs for their 
liability as sureties for Kilpatrick & Armit, to the extent of their 
indebtedness; that no action has been taken by plaintiffs to 
realize on their securities. A summons was granted on this 
affidavit, and on the material filed it appears, that the notes in 
question were given under a written agreement, made at- the 
same time as the
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agreement he sets up was wholly verbal.

I can see no shadow of ground to suppose that the defendant 
can have any defence in this action. In Abrey v. Crux, L. R. 
5 C. P. 37, a similar defence was sought to be maintained by a 
drawer of a bill as against the payee, upon oral evidence, and it 
was held that the oral agreement could not be set, up.. It is 
contended that one of the judges in that case dissented, and that 
this shows that there is a case for argument. There, however, 
the contract of the drawer to pay at maturity, if the bill 
should be1 dishonored, was only an implied one, and Bot 
the direct positive promise of the maker of a note as in this 
nstance, and the diseussion there showed that it could only be 
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drawer and acceptor that there could be a defence ; and in
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a “good defence on the merits," cannot avail here, as the defen- 
dantshould “disclose" a “legal or equitable defence," or “such 
other facts as the judge may deem sufficient." The judge to 
whom the application was made, exercised his discretion in 
leaving defendant to seek his relief in equity, if he wished. It 
could be more satisfactorily obtained in that way, if defendant is 
entitled to it, and there is no reason for our interference with his 
decision.

The appeal should be dismissed with costs.
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(In Chambers.)

Power of Taxing Officeg.

. Held, A taxing officer has powCr to allow or disallow affidavits t^sed on an 
application, without express direction.

2. A motion was refused upon a technical objection, and the master dis- 
allowed affidavits filed in answer to the motion. His discretion was not 
interfered with on appeal.

On an application made in chambers, several affidavits 
filed in regard to the merits of the application.

The matter was dismissed on preliminary technical points, 
and the affidavits were not used.

On the taxation of costs the taxing master disallowed the affi
davits, and an appeal was made to the judge. >

/. IV. E Darby for the defendant, the appellant.

C. P. WUson for the plaintiffs, the respondents.
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Tavlor, J.—The contention in support of the appeal is, that 
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any effo 
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That a master* can at common law as well as in equity deal 
with such matters even *in the absence of any special reference, 

clear. Mr. Marshall, in his standard work on Co sts (2ndseems
ed. p. 229) says,: “ the master * * * decides whether the business 
charged for was, under the circumstances, necessarily done or 
not.” And again, “ He may disallow the charge for steps taken, 
or the expenses of proceedings, on the ground that they were 
unnecessary or altogether inapplicable and unproductive/’ He 
also says that the taxing masters “ have frequently to decide 
questions as to the scope of the pleadings and the nature and 
effect of the evidence.”

c. p.
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The master had, I think, power to deal with these affidavits 
as he has done. As to the mode in which he has dealt with them, 

interfere with it. The motion went offi
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I am not inclined to 
before me on a preliminary objection, so that the merits were 
never gone into, and the affidavits were never read. That being 
;.he case, the master had quite as good an opportunity on the 
taxation of judging whether' they were material or liiot, as I have 

I dismiss the appeal with costs.
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(In Chambers.)
(In Equity.)

Postponement of hearing.—Costs.

Held, A trial being postponed because of the unavoidable absence of a material 
witness, the costs shoulii be costs in the cause.

This case was set down for hearing by the defendant. Before 
it was reached, the plaintiff applied to the referee to postpone 
the hearing until another sittings, 
of a material and necessary witness. 
oppose the cause being put at the foot of the list, contending 
that if that were done, the attendance of the witness could be 
secured before the cause was reached. It was not shown that
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VIVIAN v. PLAXTON.
(IN CllAMjlKRS.)

Change of venue.—Security for oos/s.—Nominal flaintiff.

Held, i. A judge in chambers has power to change the venue, notwith- 
standing a prior change in Term.

2. A plaintiff having assigned his caus^of action, the defendant is entitied, 
upon discovery of the fact, to security for costs, if he move promptly, 
notwithstanding that he may, by delay, be disentitled upon other 
grounds.

At the trial a verdict tas found for the defendant. In Term 
plaintiff obtained a rule ror a new trial, and asked that the venue 
be changed to the Western Judicial District, which was granted 
by the Full Court. Defendant then took out a summons— 
(t) To change the venue from the Western back to the Eastern 
Judicial District; (2) To obtain security for costs; (3) To add 
a plea. The plaintiff did not object to the deferttiant having an 
order to add the proposed plea on the ordinary terms.

T. D. Cumberland,'fot plaintiff, showed cause to the summons-

R. Cassidy, for defendant, supported summons;

1
The di 

the resf.

MANH
[.31st January, /<?#/.]

Tavlor, J.—I do not think I should change the venue. The 
plaintiff laid it at first in the Eastern District; but at the time 
he did so there was no other district in -which a cause could be 
tried. Then the Court in Term on plaintiff's request changed it 
to the Western District. The. case (if Darringtony. Price, 6 
D. & L. 114, is an authority for the jutjge in chambers having 
jurisdiction, even under such circumstancbs, to change the venue 
back again. But here, while the convenience, so far as the 
number of witnesses goes, seems about equally balanced between 

» the Eastern and Western Districts, it is swom that the plaintiff 
desires to have the jury view the property in dispute, and that, I 
think, settles the question in favor of the vejnie being retained 
in the Western District. As to the security for costs, the
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which obtained at that time, Ricev. Murray, ante 37, not having 
been decided,) appointed the 3oth of DecemberTast as the day 
upon which the subsequent incumbrancers should pay the amount 
due the plaintiffs. During the currency of the six months the 
state of the account became changed, but the plaintiffs did not 
give the parties ordered to redeem on that day notice of credit 
as provided for by general order 448. On an application to the 
referee for an order appointing a new day, he declined to make 
the order, but, as master, made under the original decree a 
subsequent report finding the amount due the plaintiffs with 
subsequent interest up to the 271b of April then next, and ordered 
payment thereof on that day by all the defendants, the original 
mortgagor and the subsequent incumbrancers.

Against this the plaintiffs appealed.

G. G. Mills for the plaintiffs.

The 
taking 
incuml 
in defa

\29th January, 1885.]
Taylor, J.—The course adopted by the master is irregular. 

When an account has been changed between the time of making 
the report aud the day "fixed for payment, and-the plaintiff has 
not given notice of credit, under general order 448, the proper 

of proceeding is that pointed out by general order 450.

Exami

Held, 1. p

the cai 
2. Nor tc

-V. course
Either there should be; an order referring it to the master to 
take an account and fix a new day, or an account should be 
taken in chambers, and the result embodied in an order naming 
the new day. The latter is the course usually followed, a 
reference to the master nefrerbeing made except where there are 
complicated accounts of debits and credits, or a conflict as to 
the amount of rents and profits received, and which change the 
account. Where there are subsequent incumbrancers who fail to 
redeem the plaintiff, then, on their being foreclosed, the master 
may take a subsequent account as against the original defendant 
by bill, and appoint a day for payment by him; or where the 
subsequent incumbrancers redeem the plaintiff", he may take a 
subsequent account against the original defendant of the amount 
due to them, and of what they have paid the plaintiff, and 
appoint a day for payment, all by virtue of the original 
decree. But having once taken an account and made his report 
as against the incumbrancers, he has no power without an order 
of referenee to take a new account as against them.
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disallowed the costs of these proceedings, and I think he has 
properly disallowed them.

The examination, it is admitted, was not intended to be upon 
any matter arising upon the bill or affecting any possible defence 
the defendant might set up, and so it was not an examination 
for discovery under the general orders. There was no motion 
pending, for the purposes of which the plaintiff was entitled to 
examine the defendant under general order 26a. I do not see 
what right the plaintiff had to examine the defendant at all. 
Then the defendant made an aflidavit, or in some way supplied 
the desired information, and there is nothing to show that he 
would not, if applied to, have given it at first, and before thgse 
costs were incurred, even supposing the plaintiff entitled to take - 
the proceedings he did.

The plaintiff also made several applications to shorten the time 
to be allowed the added defendant for answering, the costs of 
which have also been disallowed. They were properly disallowed. 
Shortening the time for a defendant putting in his answer is a 
proceeding for the benefit and advantage of the plaintiff, and I 
do not see why the defendant should be made to pay for it. It 
seems to me similar to an application by a defendant for further 
time to answer. The costs of such an application were payable 
by the defendant and could never be charged against the plaintiff. 
The only exception was under the old practice, where one order 
for further time was allowed as of course, and the costs of that 
were costs in ttie cause.

The plaintiff's appeal is dismissed.
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On the 5th of March following, William J. Brandrith, a duly 
qualified elector of the division, filed his petition,complaining 
of the return of Jackson ; alleging that the respondent was at, 
and dtiring, the election guilty of corrupt practices, within the 
meaning and intent of Con. Stat. Man. c, 3, the Act respect- 
ing the Legislative Assembly, and Con. Stat. Man. c. 4, the 
Mamtoba Controverted Elections Act. He by his petition 
charged that the respondent did, directly and indirectly, by 
himself and by othér persons on his behalf, gjve and lend, 
and agree to give and lend, and did offer and promise rnoney, 
places or employment, and made divers gifts and loans and paid 
money in bribery, and that he did directly or indirectly give or 
provide, or cause to be given or provided, and was an accessory 
to the giving or providing, whblly or in part, expenses incurred 
for meat, drink, refreshments, or provisions, to and for certain 
persons, in order to be elected or for being elected, or for 
corruptly influencing persons to give, or refrain from giving, 
their votes at said election, and that he and his agents gave, or 
caused to be given, to voters on the nomination day, and 
also on the following day, meat, drink, refreshment, or,money 
or tickets, to enable such voters to procure refreshments; also 
that Ne used undne influence to compel such persons to vote or 
refrain from voting; that he paid for horses, carriages, and other 
conveyances to convey voters to or from the polis; that one or 
more of these corrupt practices was, or were, committed by the 
respondent, or with his actual knowledge and consent, and the 
petitioner prayed that the election of the said Jackson might on 
these grounds be declared void, and that he should be visited 
with personal disqualification under the provisions of the statute 
in that behalf. | j

To this petition the respondent Jackson filed an answer, j 
denying in specific terms the charges made against him, and 
praying to have the petition dismissed with costs.

Besides fiting his answer to the petition, the respondent during 
the course of the proceedings gave notice, under section 57 of 
the Manitoba Controverted Elections Act, that he would on the j 
trial offer evidence to show that Miller, the opposing candidate | 
at the same election, had been guilty of corrupt practices. j

Evidence was taken at great length, and the various questions I 
involved were argued before the Chief Justice. That learned I
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number of the persons who had attended the meeting adjourned 
to firat one of these taverns and then to the other. There was a 
large amount of treating and drinking carried-on, in which sup
porters and agents of the respondent, and perhaps the respon 
dent himself took part The treating and drinking was by sup
porters of both parties. There was a large crowd, and while the 
drinking was going on, there were hurrahs for Jackson and 
hurrahs for Miller, showing that both parties were represented 
and taking part in the drunken orgie.

In the White case, the evidence showed that the respondent 
and friends twice stayed all night at White’s house, and on each 
occasion the sum of $10 was paid. On the first visit there were 
six persons with the respondent and a span of horses, on the 
second, seven and a span of horses. White swore there was no 
bribery about it. There was no lother place at which they could 
stay, they had supper, lodging for the night, and breakfast in the 
morning.

In the Wells case, which was for entertainment furnished at 
the house of Emily Wells, on the day of the election, the evidence 
showed that dinners were provided under the order or request of 
one Rutherford, who said he ordered them on his own responsi- 
bility, after some conversation with a man named Sutherland.

Upon the original petition, the learned Chief Justice delivered 
judgment, which after reviewing the law, and a number of 
distinct chargés made, concluded as follows: “ It is not neccs- 
sary to make an express finding upon each case. I find the 
respondent, Samuel J. Jackson, guilty of the offence of treating, 
during the election so held for- the Electoral Division of 
Rockwood, that such treating was corruptly done, and for the 
purpose of corruptly influencing the voters at such election to 
give their votes thereat for him as such candidate; I find the same 
was so done through his agents, whose authority I also find; and 
I find the election void in consequence of such corrupt treating, 
and I order that the respondent, Samuel J. Jackson, do pay to the * 
petitioner, W. J. Brandrith, the costs, charges, and expenses 
resulting from the prosecution of the said petition, and of the 
proceedings consequent thereon.”

From this judgment the petitionen appealed under the pjrd 
section of the Manitoba Controverted Elections Act, seeking 
the personal disqualification of Jackson, but limiting his appeal 
to four special and definéd questions.
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We have been pressed very much with decisions under the 
Ontario Acts, and amongst t hem under the Act prohibiting 
treating at “meetings of electors,” and treating on “ polling 
days,” when the statute under which this case jg-tried contains 
neither of those provisions. Section 186, above quoted, is 

k applicable to treating, (by the candidate or his agents,) any 
person in order to influence such person to give his vote, or 
refrain from giving it, without any reference whatever to 
meetings of electors or to treating on polling days. Section 
186 extends to treating at any time when an election is in 
contemplation, if done with the intent of influencing the 
electors. I cannot read what took place at Joseph H. Wells’, 
and during the two trips through the constituency made by thtf 
respondent, in company with the McKivers, when whiskey was 
taken along in the sleigh, and distributed as the respondent 
went along, and not come to the conclusion that this was done 
for the purpose of influencing the votes of the constituency. 
Treating per se is not illegal. It is the corrupt intent of 
influencing voters by it that the statute condemns. It is not 
possible that in this amount of treating Mr. Jackson was, only 
following what was his ordinary custom ; no evidence was given 
to justify a finding Such as that. That Mr. Jackson is a generous 
man and liberal out of his abundant resources, no man denied, 
but no one was bold enough to say that his usual habits extended 
to anything approaching the amount of treating proved here. 
The word “corrupt” in the statute does not mean depraved, 
but rather that the act was done in so un usual and suspici- 
ous a way that the judge ought to impute to the person a 
criminal intention in dping it. In the Ontario cases there was 
some pretense at least of concealment, but here it was open, 
generous and profuse. Better repeal the Act by the Legislature 
than to nullify it by judicial interpretation.

In my opinion the appeal should be dismissed with costs, to 
be paid by appellant.

Dubuc, J., concurréd.

Tavlor, J.—The section 93, of The Manitoba Controverted 
Elections Act, under which the present appeal is brought, is 
copied from the 35th section of 37 Vic. c. 10 (Dom. Stat.), and 
it was decided in the London case, 24 U. C. C. P., at p. 441, 
that the effect of that section upon an appeal is to throw open 
the whole matter to be determined by the Full Court.
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had declared to be so. Then Mr. Justice Blackburn, in the 
Wallingfordcase, i 0’M & H. 59, defined corrupt treating thus:
“ Whenever a candidate is, either by himself or by his agents, 
in any way accessory to providing meat, drink, or entertainment, 
for the purpose of being elected, with an intention to produce 
an effect upon the election, that amounts to corrupt treating.”

The same learned judge, in the Hereford case, 1 0’M. & H.
195, said, that corrupt treating, means “ with a motive or inten
tion by means of it to produce an effect upon the election.”
Mr. Justice Willes, in the Ltchfield case, 1 0’M. & H. 25, says 
treating is forbidden “whenever it is resorted to for the purpose 
of pampering people's appetites, and tKereby inducing électors 
either to vote, or abstain from voting, ötherwise than they would 
have done if their palates had not been tickled by eating and 
drinking suppliéd by candidaies.” And at p. 26 he says the 
treating must be done “ in order to influence voters.”

The language of those learned judges has been quoted with 
approval, and acted upon in numerous cases in the Province of 
Ontario, as by C. J. Hagarty in the Glengarry case, Hod. 8,
C. J. Richards in Bast Toronto case, Hod. 70, and the present 
Chief Justice of Appeal in the North Middlesex case, Hod. 376.

Whether the act is corrupt or not, is-fllways a question of 
intention. Thus, in the Tamworth casq, 1 Ö’M. & H. 83,
Mr. Justice Willes said, it is always a question of intention, an 
intention to produce that effect which the Legislature meant to 
forbid. So Baron Martin, in the Bradford case, 1 0’M. & H.
37, used this language as to the meaning of “ corruptly: ”
“I am satisfied it means a thing done with an evil mind and 
intention, and un less there be an evil mind or an evil intention 
accompanying the act, it is not ‘ corruptly ’ done. * Corruptly,’ 
means an act done by a man knowing that he is doing what 
is wrong, and doing it with an evil object. There must be 
some evil motive in it, and it must be done in order to j
be elected.” That language was said, by the Chief Justice of I
the Court of Appeal in Ontario, to contain, no doubt u]4on the 
whole, a sound exposition of the law. North Middlesex case,
Hod. at p. 385. j

The same learned judge said, on another occasion, “ The true j 
consideration is, was the thing done corruptly, /. e. with the 1 
object of doing what the Legislature intended to forbid.” Dundas I 
case, Hod. at p. 210. fl
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that during his canvass he corruptly made gifts of money and 
other valuable considerations to religions and charitable associa
tions, and especially to members of the Roman Catholic church, 
to induce the members of the said church, and others generali y, 
to vote or refrain from voting at the election.

It appeared from the evidence that he had given a valuable 
donation in the form of trees for ornamenting the Catholic ceme- 
tery near the town; had given a considerable contribution to the 
Sisters of Charity to provide Christmas dinners for the poor, and 
when on an application made by the Sisters to have the taxes as- 
sessed on their property remitted, the town council would only 
remit one half, he paid the other half himself. The respondent 
admitted that he had never before been so liberal in his charitable 
expenditure, and when asked hi| object in thus spending money 

♦ liberaliy on behalf of the Roman Catholic body, he replied that he 
“ did not knowäny particular object; to haVe their good will in 
the first place,” and he also admitted that it was to make himself 
populär with the Catholic people of the riding. The evidence how- 
ever also showed that it was not on his part any suddenly developed 
zeal for charitable or public or religious objects. For 16 or 17 

»re the election, he had been very liberal to Roman 
and had a general reputation for generosity
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The Chief Justice qf the Court dealing with this branch of the 
case, said: “All the acts charged were entirely consistent with 
the respondent’s established character for charity, generosity, and 
liberality, and with his previous acts .... I think therefore 
the conduct of the respondent for years before this election, in 
respect to contributions to charitable and religious objects justifies 
the conclusion that he was actuated by legitimate motives rather 
than that what he did was done in an illegitimate sense to influ- 
ence his election. hfo doubt liberality of that kind would not 
operate unfavorably to him, but naturally the reverse, still, the 
fact that what he did wonld give him popularity would not make 
that corrupt which otherwise would not be corrupt.”

Mr. Justice Henry said: “ He is a pretty extensive manu- 
facturer, and such persons not unfrequently are found, from 
benevolent feelings or policy in regard to their business, to doas 
the respondent alleges he was in the habit of doing, irr&pective 
of politiad results, and the law is notso unreasonable as to
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others of the Ontario cases in which, although the 
judges felt compelled to remark upon the extent to which treat
ing was carried, they did not feel at liberty to find that it 
corrupt.
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McKiver when examined, says he did nothing on that occasion 
except what was customary with him at all times. The respon- 
dent himseif was always in the habit of carrying liquor in his 
sleigh, having long before had special provision made in it for 
carrying a keg of liquor, in fact the very keg which was taken 
when going round with McKiver. That there was any corrupt 
intention in the treating is in the most positive terms den ied by 
the respondent, and in all the Ontario 
always had great weight attached to it.

In the Glengarry case Hod. 8,'where the respondent was charged 
with bribery, the particular actbeing a gift of $10 to the chilti of 
a voter which had several yearsbefore been named after him, he 
admitted giving the money, but said it 
purpose avowed years Ijefore. C. J. Hagarty in disposing of the 

said: “I do not feel at liberty to refuse to believe 
that part of his evidence which proves his innocence, and

cortclusive the existence of a motiye which he expressly

tion

cases such a denial has

in pursuance of awas
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disclai.ns.” The fact that the respondent positively negatived 
the charge of corrupt motives was remarked on by the Supreme 
Court in the South Ontario case already cited 3 Sup. C. R. at

respo

pp 662 and 678.
So in the North MiMlcsex case, where the candidate himseif 

treated extensively, the present Chief Justice of Ontario in ac- 
quitting him of any corrupt intent, laid stress upon 
he denied emphatically that he treated with any view of influen- 

cing voters. v

the fact that
ever d

I„ the Niagara case, Hod 568, where a large sum of money 
had been handed by the respondent to an agent, who entrusted 
it to another, who used it in bribeity, while the election was de- 
dared void on account of corrupt practices by agents, C. J. 
Hagarty said, (at p 572,) “I 
reSpoiidenfs very emphatic denial of any corrupt motive or 
intenjtion. I accept his declaration that he entered in to the 

t intending to spend no money illegally, and that he was

see no reason to doubt the
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find any evidence that in ordering them he acted as agent ofany 
one. When examined on the subject he says he, ordered them 
on his own responsibility, after having some conversation with a 
man named Sutherland. There is nothing to show that Suther- 
land was an agent of the respondent. Rutherford had not taken . 
any part in the election apart from ordering these dinners.

In the JVest Simcoe case, decided in August last, the dinner 
was ordered by one Howell, who was undoubtedly an agent of 
the candidate. There was some evidence, though it was contra- 
dicted, that the candidate partook of the entertainment and 
personally invited others to do so. The decision of the Court 
however, was based upon its being the act of an accredited 
agent.

But where is the evidence hfere of Wells being an agent of the 
respondent ? He was a supporter of his and signed the nomina- 
tion paper, but that alone would not constitute him an agept. x 
The respondent frequently called at his shop and would ask how 
people felt in that neighborhood. Being a shop-keeper and his 
place of business one of common. resort, he would no doubt hear 
the election and the merits of the respective candidates discussed, 
and thus be in a position to supply the information, but he says 
he did not ask one man for his vote, he did not wish to take 
either side very strongly.

No doubt, in election cases, agency has sometimes been 
formed upon slight circumstances. but there must .be at least 
something from-which it may be inferred.

Agency, it has been said, “ Is a result of law to be drawn 
from the facts of the case, and from the acts of the individuals."
C. J. Dräper in the East Peterborough case, Hod. at p. 248, 
founding his conclusions upon English authorities said, “ every 
instance in which, with the knowledge of the candidate, or his 
employed agent, say his expense agent, a person acts at all in 
furthering the election for him, ör in trying to get votes for him, 
tends to prove that the person so acting was authorized to act as 
his agent. A repetition of suchacts strengthens the conclusion."

In the Welland case, Hod. 47, in the case of a voluntary agent, 
it was held following the Westminster case, t 0’M. & H. 89, 
that some recognition by the candidate of the voluntary agent’s, 
services must be proved.
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agent of the respondent, has already been dealt with. Was he 
in any way his agent, or acting for him in these liquor transac- 
tions ? The most of it was given out by Robert Rutherford, the 
clerk. He says, when asked why he charged it to the respondent, 
“ I cannot saywhy; I know I never got any authority from 
S. J. Jackson to do so.” “ Why did you do it ?" “ I expected
probably the pay would come1 from Mr. Jackson.” ”Why?
“ I guess Mr. Wells must have given me instructions to do so ; I 
must have got instructions from some source, and I never got 
instructions from Mr. Jackson to do so.”

The examination of Wells himself as to this matter is far from 
satisfactory, but h« says he had no conversation with the respond
ent about this liquor, and it would appear that the liquor which 
at one time stood charged in Jiis books was given out to people 
not all of whom were supporters of the respondent, one at least, 
Jefferson, being a supporter of the other candidate.

No doubt discredit is thrown upon Wells and this transaction 
by the aiterations which have been made in his books, but is the 
respondent answerable for this, or is he in any way connected 
therewith. After the election was over, Wells happened to go 
to Winnipeg one day by train, the respondent was also in the 
train and mentioned, in a casual way, that the election was going 
to be contested. Thereupon Wells seems to have been frightened 
and sent a note to his clefk Rutherford to alter the books. Ac- 
cordingly names were erased, others being substituted, and some 
pages were torn out altogether. He denies having any conver
sation with any one before the changes were made. No one 
spoke to him about the charges and no one 
take them out for fear they were discovered. He took the 
charges out, he says, because there was whiskey marked on it. 
He tore out the leaf in consequence of .what respondent told him 
about the contest, but the respondent, he also says, did not 
know that the things were charged. He never said a word to 
him about it. It was all done, including the tearing and altering 
of the books, without his knowledge. In this he is corroborated 
by Rutherford, the clerk, whosays hedoes not think respondent 
knew anyfhing about the erasures; he never had any conversation 
with him about them.

It seems to me, that really, a number of people, knowing that 
it was the time of an election, took advantage of that to go to
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this shop and obtain whiskey, saying to charge it to the respond- 

ent and they would see that it was all right. Wells, or his 
etcrk, upon this, gave them the liquor, supposing or hoping that 
m the end ,t wonld be paid for. The aiteration of the books 
was a stupid foohsh thmg, but I can see nothing that connects 
the respondent, or any agent of his, with either the supplying 
and charging of the liquor, or the subsequent aiterations.

Ill the South Grey case, Hod. 52, in which the destruction of 
accounts and books was commented 
destruction was the act of one of the 
the person who acted 
during the election.
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meeting, at which both candidates were present, a number of 
tie persons who had attended the meeting adjourned to first 
of these taverns and then to the other. There was a large 
amount of treating and drinking carried.on, in which supporters 
and agents of the respondent and perhaps the respondent himself 
took part. But the treating and drinking was by supporters of 
both parties. There was a large crowd, and while the drinking ' 
was gomgon, there were hurrahs for Jackson and hurrahs for 

iller, showing that both parties were represented and taking 
part 111 the drunken orgie. There is nothing in the evidence to 
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The case George A. White is, if anything, a personal charge. 
It is the giving of an excessive amount for lodging and enter- 
tainment. The respondent and friends twice stayed all night at 
his house and on each occasion the sum of $10 was paid. On 
the first visit there were six persons with the respondent and 
span of horses, on the second seven, and a span of horses. 
White swears there was no bribery about it. There
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^ other place at which they could stay, and as they had supper, 
lodging for the night and breakfast in the morning, $10 can 
scarcely be said to have been extravagant payment. Certainly 
there was not a large margin left which could be considered as 
given for the purpose of influencing a vote.

I have perused the evidence, and considered the case long, 
and anxiously, the more so that I have been unable to artive at 
the same result as the Chief Justice and my brother Dubuc-,

The evidence discloses a melancholy State of things as existing 
in that part of the country. Men going from home, even for 
short distances, carrying liquor with them and offering it appar- 
ently to every chance traveller they meet. A number of persons 
happening to meet in a store or tavern, and all present being 
repeatedly called up to drink.! Guests invited to partiesancf 
social gatherings, taking liquor with them to be consumed in 
the house of their entertainers. It issad to think of such a State 
of society. Still, as a judge, I must deal with these things as they 
exist.

The difficulty I feel is, that in view of the mass of evidence 
before me, as to the habits and practice of the respondent, and 
others acting in his interest, and of the habits and customs in 
that locality as to the use of liquor and treating, I cannot con- 
sistently with the numerous cases decided in Ontario, as I read 
them, come to the finding that the treating was such corrupt 
treating as is forbidden by the statute. The respondent has 
positively denied any corrupt intent and there is no doubt 
that, for at least eight days before the election he abstained 
from treating.

In applying the provisions of a statute. penal in its character I 
apprehend I must be clearly satisfied that iPwas so before I can set 
aside the election. The proper and indeed the only effectual 
remedy for such a State of things as existed here would be for 
the Legislature to forbid by statute all treating during the time 
of an election, and to declare all such to be corrupt.

In my judgment the petition should be dismissed, but under 
the circumstances, and following the precedents of the Rast 
Elgin case, Hod. 779, the West Toronto case, Hod. 128, and 
other cases, the dismissal should be without costs.
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: hath otherwise acted fraudulently in or about the premises. So 
the showing the intent to leave the country was not necessary. 
Has the plaintiff cotnplied, in this case, with any of the other 
alternative provisions ? He swore that he would likely realize his 
debts, and I think he has also shown sufficiently that the defend- 
ant had fraudulently disposed of his property, so as to satisfy a 
judge of the fact, and I doubt very much whether the facts shown 
since in the evidence adduced by the defendant were such .as to 

the impression obtained from the plaintifPs affidavit.
But the more serious objection is, that by our statute, section 

77 abovementioned, no ca. sa. can lie except when the defendant 
has been held to bail under a ca. re.

In Ontario, the Revised Statutes, c. 67, s. 7, have provisions 
like those in our own statute, for arresting after judgment a de
fendant who has been arrested under a ca. re.; but, in addition to 
that, there is an express provision for arresting a judgment de
fendant who has not been previously held to bail, but who is 
about to leave the Province, &c., &c.
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From this we mi^ht infer that the Legislature considered that 
the statute was not, without such express provision, sufficient to 
authorize the arrest under a ca. sa. when no ca. re. had issued. 
But even without comparison of our statute with that of Ontario, 
I think it is clear, from the wording of our statute, that a ca. sa.

only against a defendant “ as aforcsaid" that is to say,
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is very likely the reason why the ground that the defendant in- 
tends to leave the country is omitted, because, that reason having 
been shown in the ca. re. and not having been disproved, is sup- 
posed to be still existing , and it need not be sworn to again, if 
the defendant secretly or fraudulently dispose of his property.

It has been contended by the counsel for the plaintiff that, 
while a judge might discharge a defendant arrested under 
he has no power to discharge a defendant in custody under 
sa. But I find in Archbold, p. 699, the following : “Ifa ca. sa. 
he sued out and executed when it does nqt lie, the Court or a 
judge will discharge the defendant.” Again, at p. 703, of the 

“ If the defendant has been improperly arrested 
(under a ca. sa.) the Court or a judge will order him to be dis- 
charged. but an application for that purpose must, in general, be 
made without delay.”
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The application to discharge the defendant was made under 
section 90, of the Administration of Justice Act, Con. Stat. 
Man. c. 37. It provides that a defendant detained in custody 

giving to the judgmeht plaintiff ten day’s notice-in

evidence.
he may be 1 
the jurisdici 

The statumay, on
writing, apply to a judge in chambers to be discharged from 
custody. The plaintiff may, in the meantime, file and serve 
interrogatories to the defendant, or cause him to be .examined 
viva voce upon oath. Section 91 provides that after theexpira 
tion of ten days, the defendant may make an 
not worth $20; and if the judge find that the answers to the in
terrogatories or to the questions put viva voce have been answered 
satisfactorily by the defendant, he may order his discharge, 
either on or without terms.
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In this case the plaintiff did not serve interrogatories to the 
defendant and did not cause him to be examined viva voce, but 
he had him cross-examined on his affidavit, and on the return of 
the summons for the discharge of the defendant he proposed to 
read and use the deposition of the defendant on such 
examination, and also the evidence given by the defendant at 
the trial of the cause of Nunn v. Keeler, in October last, as 
taken by the court reporter.

The defendant’s counSel objected to the reception of the said 
lastly mentioned evidence, on the ground that it was not evidence 
taken 011 this application, not even in this cause. He also 
objected to the cross-examination on the affidavit, because it is 
not such evidence as that contemplated by the statute above 
cited, and it should not be received and used on this application.

The question is, whether the answers to inteVrogatories and to 
a viva voce examination mentioned in the statute should be the 
only and exclusive evidence to be used by a pUkitiff, in opposi
tion to an application for the discharge of a derendant, as in the 

- present case.
I am of opinion that, wlien the statute points out that a 

certåin thing may be done, or certain proceedings may be taken 
in a certain instance, it does not follow that any other similar 
thing, or any other cognate proceeding is to be absolutely 
excluded. Otherwise, a party in custody, under a regu^r 
process of the court, as this defendant is, would always have it 
in his power, by frand and perjury, to obtain his discharge, 
without fear of being contradicted by other and truthful
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Tavlor, J.—The defendant is confined in the gaol of the 
Eastern Judicial District upon a writ of capias ad satisfaaendum 
issued on the 31st of October, 1884, under the provisions of 
the Con. Stat. Man. c. 37, s. 77.

In December, 1884, he gave the plaintiff the notice provided 
for by section 90 of the same Act, and no interrogatories having 
been administered, or proceedings taken for his examination 

made the affidavit mentioned in that section, and7riva voce,
obtained a summons calling upon the plaintiff to show cause 
why lie should not be discharged from custody. On the return 
of the summons an order was made for his examination up^n the 
affidavit, and he was accordingly examined. Afterwards upon 
the argument of the summons^ the learned Chief Justice held that 
the depositions so taken, certain affidavits filed on the part of 
the plaintiff, and the depositions of the defendant taken at a 
previous stage upon his examination as a judgment debtor, could 
not be used on opposing such an-application, as was then before 
him, and he made an order for the defendant’s discharge. He, 
however, stayed the ordesr taking effect until the fourth day of 
Hilary term to give the plaintiff an opportunity of appealing.

The principal question argued upon the appeal was the right 
of the plaintiff to examine the defendant, and to use in 
opposition to his application the material rejected by the Chief 
Justice.

The statute gives the plaintiff the right to show cause against 
the defendanfs application for his discharge, and to do so, he 

material. I do not think themust have the right to use some 
plaintiff can, 011 opposing such an application, be limited to such ■ 
evidence as he may obtain from answers to interrogatories deliv- * 
ered, or evidence given upon the viva voce examination of the ■ 
defendant, under the goth section of the Act. If the plaintiff ■ 
has, as iii the present case, examined the defendant as a judg- ■ 

.)ment debtor, why should he be compelled to examine him over , ■ 
again upon the same matters, instead of being at liberty to make ■ 
use of th? evidence he has already got, or he may have such an ■ 
unfavorable opinion of the defendant, and place so little reliance ■ 

in answer io interrogatories, or upon ■

appt

upon wliat he may say 
examination, as to prefer meeting the application by the evidence 
already in his possession, and the affidavits of third parties. 
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SCOTTISH MANITOBA INVESTMENT & REAL ESTATE 
CO. v. BLANCHARD.

(In Equity.)

Decree against Jnfants.—Reserving a day for Infants to show 
Cause.

IJeld, A decree against infants should not reserve a day to show cause after 
they come of age.

This suit was brought against the widow and infant heirs of a 
mortgagor for the purpose of foreclosing a mortgage. A motion 
for a_ decree was made before the referee in chambers under 

.general order 425, when a questibn was raised as to the rightpf 
the infants to have a day reserved to them to show cause against 
the decree after attaining twenty-one years of age. The referee 
was of opinion that the decree should be absolute and need not 
contain an y such reservation, but with his assen t the question 
was spöken to in Court in order to have the practice settled.

E. H. Morphy for plaintiff.
/. H D. Munson for the infant defendants.

\21st April, j885. ]
Tavlor, J.—At one time the practice in England always was 

to give an infant defendant a day to show cause.
Thus in Eyre v. Counfess of Shäftesbury, 2 P. W. 102, decided 

by the Lords Commissioners of the Great Seal in 1722, it is 
laid down, (at p., 120,), “ so in all decrees against infants, even 
in the plainest cases, a day must be given them to show cause 
when they come of age.” Numerous other cases to the same 
efifect may be found in the books, among which Booth v. Rich,
1 Vem. 295 ; Gundry v. Baynard, 2 Vem. 479; Fountain v. 
Caine, 1 P. W. 504; Napier v. Effinghatn, 2 P. W. 401; Bennet 
v. Lee, 2 Atki 487 ; IVilliamson v. Gordon, 19 Ves. 114, may be 
reterred to.

In 1830 the statute 1 Wra. 4, c. 47, was passed, and by the , 
ioth section it was enacted that from and after the passing of the 
Act, where any action, suit, or other proceeding for the payment 
of debts, or any other purpose, shall be commenced or prose- 
cuted by, or against, any infant under the age of twenty-one
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was madp for sale against the infant heir of an estate subject to 
an equitable mortgage, and cdunsel for the plaintiff contended 
on the authority of Powys v. Mansfield, that the infant was not 
entitled to be allowed six months. That he was'not, would 
seem to have been already determined in Brookfield v. Bradley, 
before referred to. It was stated at the bar that the decision on 
the motion in Powys v. Mansfield had been appealed front, but 
that the appeal motion had stood over until after the decision of 
an appeal from the decree, and that the dec.ree having been 
reversed, it had become unnecessary to proceed with thq motion. 

'Upon this being stated V. C. Shadwell said he would consult the 
Lord Chancellor (Lyndhurst), and the next day stated that he 
had conferred with the Lord Chancellor, and his Lordship was 
of opinion that, as the decree diiected the estate to be sold, the 
infant ought not to be allöwed the six months; but that if the 
decrée had been for a foreclosure, the infant ought to have been 
allowed the six months.

In the subsequent case of Price v. Carver, 3 M. & C. 157, the 
question was again raised before Lord Chancellor Cottenham, and 
hethere explained the distinction between the parol demurring 
in equity, and the giving of an infant defendant a day to show 
cause, and relying on Fountain v. Cane, 1 P. W. 504, Chap/in v. 
Chaplin, 3 P. W. 365, and Uvcdale v. UvedaU, 3 Atk. 117, he 
held that these were not synonymous terms. The decree made 
in that case gave the infant a day to show cause; and the re- 
porteps head note is as follows : “ A decree of foreclosure against 
an infant must give the infant a day, to show cause against the 
decree, after he attains twenty-one, notwithstanding the provisions 
of the Act 11 Geo. 4 & 1 Wm. IV. e. 47, ss. ic, 11.” The case is 
sometimes referred to as overruling, Powys v. Mansfield. But on 
reading it it will be seen that it was a case of an equitable mort
gage in which, to perfect the plaintiffs title, a conveyance of the 
legal estate by the infant was necessary. The language of the 
leamed judge was, “ That they (the infants) would have had a 
day to show cause according to the practice hitherto' pursued, is 
quite clear, the decree being both to foreclose, and to procure a 
conveyance from the infants.” Then after referring to the rith 
section, which enables the Court to take from the infant the legal 
estate of property decreed to be sold for payment of debts, he 
proceeded: “ In all other .cases in which a conveyance is required 
from an infant, the law remains as before, and the practice,
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thing, he said, in the Trusfee Act to alter the rights of the infant. 
But in a foreclosure suit, where the estate of the mortgagor 
devised in trust for Xale, and had become vested in an infant, who 
was also one of the persons beneficially interested, the Master of 
the Rolls, Sir George Jessel, held that the decree should contain 
a direction that, in case the mortgagees were not redeemed within 
six months, thé infant should be a trustee for them within the 
meaning of the Trustee Act, 1850. and the executrix of the 
gagor be ordered to convey the estate to the mortgagees on his 
behalf. This case is referred to as unreported in Seton on De- 

(4th ed.) Vol. 2, at p. 1114, where the form of the decree 

pronounced is given.
In Ontario, the question 6^ an infanfs right to have a day re

served for showing cause against a decree was raised in 1851, in 
the case of Mair v. Kerr, 2 Gr. 223. It was then decided that in 
decrees of foreclosure against infants, a day to show cause after 
attaining twenty-one must be reserved to the defendants, but it 
was so only by^a majority of the judges, the late Chancellor 
Blake giving a/aissenting judgment.

This has obntinued to be the practice in Ontario ever since, but 
recently in \The London & Canadian Loan & Ageney Co. v. 
Everitt, 8/Ont. Pr. R. 489, the late Chief Justice Spragge, 
of the judges who decided Mair v. Kerr, while he did not feel at 
liberty to change the practice which had prevailed so many years, 
said, “ It would, in my opinion, be well that the Acts to which 
I have referred, (: Wm. 4, c. 47, and the Trustee Act of 1850), 
should be followed by their legitimate consequences, the abolition 
of the right to an infant lo show cause upon coming of age against 
a decree, or order, or judgment pronounced in a suit in which he 
has been a party.” Here I am not, in disposing of the question, 

long prevailing practft1, and I incline to adopt
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the sake of putting an end to litigation and to the evil of having 
estates tied up,” as it was expressed by Chief Justice Spragge. 
Besides, the benefit to the infant is of the most shadowy kind. 
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Court m Gardiner v. Gardiner, 3 U. C. O. S. 520, seen.s to me

47&48 vT rEe' The Leg‘SlatUre of this Province has, by 
st!„ f4 u:’u 3°’ S' I0’ glven leg‘sIat've sanction to the con- 
struction which was in Gardiner v. Gardiner put upon the e
,'“\2'C' 7' 80 that the reasoning of the learned judge is applic-

bettenhan 7° "“"vi"6 and 1 cannot express my views better than by usmg his language. Referring to a former nroceed-
mg e oretheCoart, when the cause was re-heard he said : “ On
of EnZT" ; Pted tHe reaSOning of the hte Vice-Chancellor , 
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not" >hTb Hd t0 °btain immediate Payment from the real estate 
notw thstanding the mfancy of the heir; a decree for sale in ’ 
foreclosure smt, without giving an infant defendant a day to show 
ause, being confessedly proper; theequity of the infant heir of 

the, mortgagor being bound by a failure to pay the debt at the 
day appomted m a redemption suit; such being the State of the 
law, it seemed to me, then, that it would be repugnant to reason 
and directly contrary to the intention of the Lislature to hoM 
an infant defendant entitled to this peculiar Sge as “ S 

credttors of a class generally supposed to occupyan fdvantageous 

position—having specific security for their debts, and seekina 
the rehef peculiarly appropriate to that security * * * * 6 
Simple contract creditors are empowered not only to establish 
heir right to recover, but to obtain satisfaction of their deli t 
ale of the real estate during the infancy of the heir, and in a pro

thlt ttl f heiSn°ta neCeSSary l,art>'' Can we suppose 
forth LeglS atUre’ Whlle makm8 these extraordinary provisions 

the protection of creditors in courts of law, intended to”

in nghtS 0f mort8aSees in the unsatisfactory position
n which the present argument would place them,-not o„lv 
cnying them the relief appropriate to their contract during the 
unonty of the infant mortgagor but keeping the whole ques-
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tion of the defendant’s liability under the contract open during 
the same period?”

The question with which I have been dealing, was the only 
one raised before me, and I assume that the referee found the 
plaintiffs entitled to a decree. There should be the usual 
decree in a mortgage suit against infants,1 hut there should be 
no clause reserving to the infant a day to show cause against 
the decree after attaining twenty-one.
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ONTARIO BANK v. SCOTT.
-(In Chambers.)

Bills of Exchange Act.— Time to rnove for leave to appear.

Held. That in an action under the Bills of Exchange Act a judge in cham
bers has no power to extend the time within which a defendant should 
apply for leave to defend.

Defendant applied for further time-within which to apply for leave to appear 
to the writ, and for stay of proceedings in the meantime. The summons was 
granted upon an affidavit of W., an attomey in the city, stating that he 
agent for B., an attomey in the country; that he had received a letter from 
B. stating that he (B.) had been instructed by letter from the defendant to 
appear for him to the writ, and that he was instructed and believed that the 
defendant had a good defence oin the merits, and that further time was required 
to obtain affidavits from the defendant disclosing the nature of the defence.

J. W. E. Darby for plaintiffs showed cause to a summons to 
extend the time for appearance, to permit of an application being 
made for leave to appear.

T O. Townley, (Ewart, Fisher <5r» Wilson) for defendant.

[2jrd January, 1885]

Tavlor, J.—A judge in chamber has no power to extend the 
time for a defendant to appear to a writ under the Bills of Ex
change Act, beyond the twelve days fixed by the statute. The 
terms of the statute are imperative, that the applicatiop must be 
made within twelve days after service of the writ. Summons dis
missed, but without costs.
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under certain circumstances, be by mandamus or special action. 
Quin v. School Trustees, 7 U. C. Q. B. 130, 136; Wright v. 
School Trustees, 32 U. C. Q. B. 541, 544.

R. Strachan contra.
The right to sue school trustees is given by sec. 34. An 

action for wrongful dismissal is not within sec. 93. The contract 
need not be alleged to be in writing, though it may be necessary 
to prove a writing at the trial. hlson v. Warwick Gas Co., 
4 B. & C. 962. Hartley v. Harman, 11, A. & E. 798;
Haven Dock Co. v. Brymer, 5 Ex. 694.
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[21st March, /SSy. ]
Wallbridge, C.J.—In my opinion the demurrer must be 

allowed. Section 93 and the foilowing sections give a remedy 
by arbitration, and I think this case is one which comes within 
that part of section 93, which provides that in case of any 
difference between school trustees and teacher (which this is) in 
regard to his salary, &c., or any other matter connected with 
his duty, the same shall be referred to arbitration. This wrong
ful dismissal is a matter connected with the teacher’s duty. The 
word “ shall ’ ’ is imperative, and I hold the teacher is bound to 
take that remedy. Crisp v. Bunbury, 8 Bing. 394.

legally contract with a teacher only in writing. This 
should be stated in the declaration, otherwise the plaintiff 
shews rio locus standi, and if there be no seal the want of one 
should be excused ; see section 76. The indebitatus count is not 
sustainable, as the moneys though under the trustees’ direction 
are not in their hands, but in those of the secretary-treasurer. 
Quin v School Trustees, 7 U..C. Q. B. 130, 138.

In my opinion the demurrer should be allowed with costs. 
The plaintiff to have leave to amend, as he shall be advised. .

Demurrer allowed.
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J. A. M. Aikins, Q. C., for defendants in support of the 
demurrer.

A. Monkman for plaintiffs contra.
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[2/st March, iS8j.]
Tavlor, J.—The rule that upon the argument of a demurrer 

only the pleadings can be looked at, does not apply where 
statutes which affect the question raised, have to be considered. 
This was so decided in Kiely v. Kiely,' 3 Ont. App. R. 438,' and 
on the argument the provisions of the School Acts were discussed 
by the learned counsel on both sides.

I have, since the argument, perused again and again, the 
School Act, and the various statutes amending or altering it, 
and find them in a very confused and unsatisfactory State. I 
have also examined two Manuali of School Law issued in 1883 
and 1884, referred to, and handed to me by counsel. These, how- 
ever, only make the confusion greater. They are said to be 
“ Printed by authority,” but in them, different sections of the 
School Acts are grouped together under general headings, to 
sanction which I can find nothing in the Acts as they stand in 
the statute book. The Manitoba School Act as it stood in the 
Gon. Stat. Man., c. 62, after providing for the election of school 
trustees, and the holding of annual school meetings, provided in 
the ayth section that, “Atany annual school meeting it shall 
be the duty of the electors to decide upon the amount of money 
to be raised in their school district for common school purposes 
to supplement the government grant for the year; and such 
sum shall in every case be raised by assessment on real and per
sonal property within the school district,” The 2pth section 
said that “ corporations situated in a locality where different 
school districts are established, and persons who are neither 
Protestants nor Catholics, shall be assessed only by the trustees 
of the school district of the majority,” provision being' 
for payment of ä proportion of such assessment to the' trustees of 
the school distyict of the minority.

The gand section declared that boards of trustees in cities and 
towns should.have power among other things, to “ levy at their 
discretion any school rates upon the parents or guardians of 

< children attending the schools of the town or city,” not exceed- 
ing certain specified amounts, “ and to employ the 
of collecting such rates, as by'the city collector are possessed for 
the collection of property tax.” 1
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the school taxes; provided that nntt.-1*”01”?- ‘he co,,ec$ion of 
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holding of annual school meetings make no mention of the 
school meeting deciding upon the amount to be raised for school 
purposes, as the 27th section bf the Act in the Con. Stat. Man. 
did, but, on the contrary, provides in the 25th section that it 
shall be the duty of the boards of trustees of all school districts, 
the whole territory of which is comprised within the liniits of a 
single municipality, from time to time to prepare and lay be- 
fore the municipal council, an estimate of such sums as may be 
required for school purposes, during the current school year.
The section then goes on, that this estimate shall be laid before 
the council by a certain day, and that the council, employing 
their own lawful authority, shall forthwith levy and collect.

Then the z8th section is the same as the agth in the Con.
Stat. Man., except that instead of the words used being that cor- 
porations “ shall be assessgd only by the trustees of the school 
district of the majority,” the words are, “ shall be assessed only 
for the school district of the majority.” The 5oth, ssth, S7th 
and 6oth sections of the Act of 1881 correspond exactly with the 
52nd, 57th, 5gth and örnd sections of the Act in the Con.
Stat. Man. The section constituting the board a court of re
vision stands in the Act of 1881 as the 68th section.

The 51st section of the Act of 1881 isShe same as the 53rd 
section of the Con. Stat. Man. with two exceptions. The time 
for seiiding the estimate to the council is made the first of Sep 
tember,' and this again has by the, 47 Vic. c. 37, s. 16, been 
changed to the first of May. The other and most important 
exception is, that the proviso in the Con. Stat. Man. “ provided 
that nothing in this Act shall prevent the boards of school trus
tees from levying and collecting the school ratesand taxes them- 
selves, if the/shall think proper so to do,” has been entirely 
left out. Öther Acts, the 46 & 47 Vic. c. 46, and 47 Vifc. c. 54, 
make changes in the School Act, but none of them are, so far as 
I can see, material to the question now at issue. j

The whole tendency of the amendments seems to be to take j 
from the boards of school trustees, in organized municipalities, 1 
the power of levying taxes, and to require them to resort to the 
council of the municipality for that purpose. I

It is t pre that the 5 xst section of the Act now in force only I 
says that an estimate is- to be made out and sent the council, 1 
“ if the board of trustees deem it advisable so to do,” but prac- |
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Commitment.—Two offences in same c harge.

The charge against the prisoner, who was brought up on a habeas corpus, 
vvas “for keeping a bawdy house for the resort of prostitutes in the City of 
Winnipeg.” “ Keeping a bawdy house ” is in itself a substahtive oflfence, so 
is “ keeping a house for the resort of prostitutes.”

Held, nevertheless, that there was but one offence charged, and that the 
mitment was good.ii

H. J. Clarke, Q. C., appeared for the prisoner, and contended 
that the charge as laid contained two offences: one for keeping 
a bawdy house, and another for keeping a house for the resort of 
prostitutes.

L. W. Coutlee for the Crown.

ii;
i

\24th March, /Séfs-]
Wallbridge, C.J.—To keep a house for the resort of pros

titutes is an offence, does it change it into two offences by ' 
adding the word “bawdy.” If the word “house” had been 
repeated a second time then two offences would have been 
charged. The Act makes it an offence- to keep a house for the 
resort of prostitutes. It is contended because the house in the 
commitment is called a bawdy house that there is of necessity 
two offences in the same commitment. To keep any house for 
the resort o^ prostitutes is an offence, and to call that house a 
bawdy hottsfe does not render keeping it less a crime.

In my opinion there is but one offence charged in the commit
ment. The commitment is good, and prisoner stands committed 
according to the magistrate’s commitment.
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I
mercer v. fonseca.

(In Eqvity.)

Leadini. ,• . °*JeCtions to leading questions.
the alZugh°ouflseUpp^ed up2ft C°mmiSSi°n may be "'^'ed to at
made no objection. , d P he execut1"" ofthe commission

upon commfsskm * & T ^ pkintilTPut ™ evidence 

ing questions. All partieThadT'0"5 °bjected t0 ^ lead- 
ofthe commission and he rePresented at the execution
at that time. ’ ^ qUeSt,0ns.had ™t been objected ,o

i t,BW;r\Q- C’ Pattmm and Bair, for plaintiff.

• er ey Robertson for defendant Schultz.
J A M Z\°‘eSter G'“SS f°r ^4 fonseca. 
i/; Atktns’ <?■ C. for the Attom y-General. 

t he foliowmg authorities were cited • '//,, z •"•* *M°°- &R.ii W/v. Äft"

SOn v- z>aw". L- R. 5 Q. B., Div. 26. ’ S l 40;

questions wereno^objetie^toT" lmpressl'j5n was> that if the 
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questions and the answers must not be read.
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Afterwards Mel). & McP. mortgaged the same 
secure the balance then remaining due to them. The parcels, after describing 
the land, specified the machinery in detail, and concluded, “ which are at- 
tached to the freehold and are to be considered as fixturesand not as chatyels.” 
The plaintiffs took this mortgage upon the representation of McD. & McP., 
that there were no encumbrances upon the property, and it was not intended 
by the plaintifts to give up their first claim to the machinery.
IJeld. 1. That as between the plaintiffs and McU. & McP. the machinery re- 

mained chattels, such being the intention expressed in their agree- 
ment, and the declaration to the contrary in the mortgage was con- 
fined to the purposes of that mortagage, and in any event, was not 
binding by means of the misrepresentation.

2. That the defendants’ mortgage was subject to the plaintiffs’ agreement 
and that the defendants could not avail themselves of the declaration

r !

1 in the plaintiffs’ mortgage. }
3. The quesfion whether artides are fixtures or not depends entirely

upon intention.
4. The intention, object and purpose for which artides for the purpose

of trade or manufacture, are put up by the owner of the inheritance, 
is the true criterion by which to determine whether such artides 

' become realty or not.

J. S. Ewart, Q. C., and L. G. Mc Phillips for plaintiffs.
F. Beverley Robertson and Colin H. Campbell for de

fendants.
At the origjnal hearing, a verdict was entered for the plaintiffs 

when the following judgment was delivered by—

Wallbridge, C. J.—The faets I find to be as follows;—On 
the 15th of February, 1883, John McDougall and Fitilay Mc- 
Pherson, ordered from the plaintiffs a quantity of machinery, 
part of that now in litigätion, and the plaintiffs agreed to supply 
it, and although the plaintiffs are styled vendors in the agree
ment, and McDougall & McPherson are styled purchasers, I do 
not find words importing a sale. It is in words an agreement on 
the one side, to supply this machinery, and on the other side an 
agreement to pay the price agreed on, $2,590, of which $865 

paid down. This agreement contains a clause, which pro
vides that, notwithstanding the payment and giving notes, the 
property in the engine, boiler, and machinery, should not pass 
to McDougall & McPherson, but should remain in the plaintiffs. 
It is in the form of that usually called a hire receipt. It is under 
seal and signed by both McDougall & McPherson. On the 27th 
of July, 1883, McDougall & McPherson mortgaged the land in

I!
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- criterion by which to determine whether such artides be- 
McDonali v. Weeks, 8 Gr. 297; Schreibcr 
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v. Malcolm, 8 Gr. 433. 
to the last case, Dickson v. Hunter, 29 Gr. 73, in which the lawI

5 is again reviewed.
That hire receipts are valid, and do not pass the property to 

the vendee, is held in England, Exparte Crawcour, in re 
Robertson, L. R. 'g Ch. Div. 419, and in Ontario in Nordheimer 
v. Robinson, 2 Ont. App. R. 305.

II

The property remained therefore in the plaintiffs, until after 
McDougall & McPherson bad given the mortgage to the defend
ants. The defendants did not, by virtue of their mortgage, 
when it was éxecuted, gain a title to the property now in ques- 
tion. It was then the plaintiffs by virtue of the hire receipt. 
The mortgage by McDougall & McPherson to the defendants 
bears date the 241b of July, 1883, and says nothing of the pro
perty now m litigation, and the plaintiffs’ witness, Erb, States 
that he only took the mortgage to the plaintiffs on the lands, 
cbntaining the words above quoted, upon the assurance that 
these artides had been excepted from the effect of the mortgage 
to the defendants. This legal effect may have been in the mind 

. of Mr. McPherson when he so stated it to Mr. Erb, because no 
mention of them is made in the mortgage to the defendants. 
The real question in the case is, did that acceptance of a 'mort
gage made by McDougall & McPherson to the plaintiffs 
equivocally make the property fixtures that thé: plaintiff has lost 
them. It is certain the plaintiffs did not so intend, for the 
plaintiffs expressly provide for the continuance of this security 
by the insertion of the words, in inverted commas in the mort 
gage to the plaintiffs, of 271b July, 1883. If the plaintiff has 
lost them, it must be not only without intention so to suffer, but 

. contrary to expressed intention.
Mr. Erb says, that except for the express declaration of Mr. 

McPherson, that this property had been excepted from thé mort
gage to the defendants, he would not have taken the mortgage 
to the plaintiffs, and Mr. McPherson may have been fully of that 
opinion that they had not passed to the defendants, knowing of 
the hire receipt, and also of the absence of any provision in the 

(fl mortgage to the defendants. Besides, I hold it was not in the 
of McDougall & McPherson to convert these artides into
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The fact that the plaintiffs afterwards took from McDougall & 
McPherson a mortgage subsequent to that of the defendants, in 
which this machinery was described as fixtures and attached to 
the freehold cannot, in my opinion, enure to the benefit of the 
defendants. The plaintiffs and the mortgagors might agree that 
as between themselves, they should bé considered as fixtures, 
without thereby making them so as to all the world.

On the best consideration I have been able to give this case, I 
am satisfied that the learned Chief Justice came to a correct con- 
clusion, and that his verdict should stand.

Smith, J.—The judgment of His Lordship the Chief Justice at 
the trial fully discloses the facts and the grounds on which he 
found a verdict for the plaintiffs. This verdict is now moved 
against, and the court is asked to nonsuit the plaintiffs or enter a 
verdict for the defendants.

It was urged, in the first place, that each machine, as it 
became attached to the building, lost its chattel character and 
became a fixture for the benefit of the freehold. This, it was 
contended, took place, in respect of the goods of the plaintiffs. 
Under the general rule expressed in the maxim, “ Quicquid 
plantatur solo solo cedit” this is the case. If there is no ex- 
planation at variance with that inferertce, the rule prevails. 
Evidence, however, can be received that such was not the inten
tion, and, if satisfactory, it displaces^he presumption expressed 
in the maxim. Wood v. Hewett, 8 Q. B., 913. Lancasterw. 
Eve, 5 C. B. N. S. 717. In the first case, a fender used in 
connection with a mill, to confine and let out water, had been 
fitted in to solid masonry for 43 years. It is true it could be re- 
moved without injury to the freéhold, but during all these years 
it had been used for the benefit of the owner of the l^pd, and 
apparently cotisidered his. To a large extent the judgment 
turns upon the facility of removal; but the general rule is re- 
ferréd to.

Lord Denman, C. J. says : “ The question is, whether because
the fender in this case had been placed on the defendant’s soil, 
it became his property as a necessary consequence of its position.

am of opinion that such a consequence never foUows of neces- 
sity where the chattel is separable.” He does noFhere speak of 
its being separable, without damage to the freehold; but seems 
to refer to the suggestion in the argument of a tree planted, or a
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embraced in it. If they had this right, the defendants as subse- 
quent mortgagees, cannotdispiiteit. '1 hey tookthe land under their 

* movtgage but not the chattels, because they were chattels at the 
time of its.execution. But they urge that, by the subsequent 
mortgage to the plaintiffs, the articles lost their original char- 
acter, and becamc fixtures. This was put partly on the ground 
of estoppel and partly of intention. There is no privity betwden 
the plaintiffs and the"defendant, nor was the defendants’ position 
at all changed by this subsequent mortgage. which only covered 
the equity of redemption. Was there then an intention on the 
part of the plaintiffs and McPherson to make the articles in dis- 
pute fixtures ? It is said this can be gathered from the words in- 
serted in the mortgage, immediately after the description of the s 
machinery. These are, “ which are attached to the freehold, 
and are to be considered as fixtures, and not as chattels." They 

attached to the freehold. The first part of the sentence, 
therefore, merely States a fact. “ Are to be considered." These 

not words of grant, or operative words of any* kind having 
power to alter the nature of the articles. Between whomand for 
what purpose were they to be so considered ? Clearly between 
the parties to the instrument, and for the purposes it expresses 
alone.

Let us, however, assurne that these words do express such an in
tention, as would render the articles fixtures for all purposes, the 
question rises höw they came to be inserted. The*plaintiffs 
show they were employed under a misappreht 
facts, caused by a misrep(esentation of McPherson, who alleged 
that the articles were specially excepted from the defendants’

. mortgage. Unless, therefore, the defendants can sjtfely contend 
that the result arrived at under a mistake of facts, is the n^ult 
intended to be arrived at, and that which the plaintiffs must be 
bound by, they can hardly call this doctrine to their aid.

In fact, however, the parties were simply dealing with an 
equitable interest; and, considering the words just as they stand, 
can any one doubt that they should be confined to the equitable 
freehold they were dealing with ? Is it reasonable to suppose 
they intended to hand the property over to the defendants ?

Again, the plaintiffs kept the liire receipt, which is under seal, 
and might well run concurrently with the mortgage. In effect 
the mortgage was taken with the view of obtaining the additioiral
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tion of six years, to keep the lights lighted in a proper and be- 
coming manner, from darkness to daylight, for which payments 
were to be made monthly on the certificate of the city engineer. ' 
XrfÉ city agreed that Carroll shouid have the sole right and privi- .• 
lege of lighting the streets of the city by electricity or otherwise^ 
and all rights appertaining thereto ; that the city shouid not con- 
tract with any other person, or become bound in any way by 
which the rights of Carroll shouid be prejudicially interfered with, 
and alleged as a breach that the defendants granted such right to 
other persons and corporations, and refused to allow the plaintiffs* 
to light the said streets. The plaintiffs also alleged that they were 
the assignees of Carroll, and that they did and performed all 
things proper and necessary to entitle them to bring this suit. 
The defendants pleaded, by setting out the agreement verbativi, 
and alleged that the plaintifts did not faithfully, diligently and 
with despatch, provide the lights as in the agreement mentioned, 
but made default, and aftercommencingupon the said work, neglec- 
tedand refused to light the said lights, and keep the same lighted as 
in the contract provided. To this plea the plaintiffs demurred, 
and assigned for cause, that the covenants were independent, and 
that the plaintiffs might recover upon the count set out in the 
declaration, although it might be true, that the defendants could 
by suit recover against the plaintiffs for the breach of any other 
covenant committed by the plaintiffs.

N F. Hagel and G. Davis for plaintiffs.
H. M^Howell and E. M. Wood for defendants.

\25th O c lo ber, 1884.]
Wallbridge, C. J., delivered the judgment of the Court. (a.)
The question presented to the Court for decision, is simply 

whether the covenant, the breach of which is complained of, is 
an independent covenant or not. In our opinion the* covenants 
fall within that class of coyenants which are known as mutual con- 
ditions to be performed at the same time, in which, if one party 
were ready and willing to perform his part, and the other neglec. 
ted or refused to pérform his, he who was ready and willing to 
perform his, mz\y maintain an actiön for default in the other. The 
defendants allege as a reason for the breach of the condition

(a) Present, Wallbridge, C. J., Dubuc, Taylor, JJ.x

\
f.



i
manitoba law reports.

V9
-«• •• «

"■**«* mIiSZLf"1”? ,h* w«i b.1

fused to light the lights and t™8 W°rk neSlected and re-
contract provided' 2e 1 ' Same Hghted’as in ‘he
they rnuJa, co2ion^

The rule of construction to aaZdn rV ^ ^
Court are to consider the sense anri m * ^ “ this:~The
however trahsposed the covenants m^T™8 °u ^ PartieS’ and' 
cedency must depend on the nrd /■ 6 m the deeds> their pre-

i a« «!!•■£:a'f«3 “■* "■ =■»»

series of decisions that the 8 ^ estab,ished by a long
held dependent, or independent'f F ”Venants are ‘° be 
mined by the intention of the ’,• °ther’ 15 t0 be deter"
ment, and by the application d^muZ‘1^3^ ‘"T 
ease, to which intention when once disrll n ' , .^tlcu,ar 
of éxpression must givé wav Tt ™ red 2 techn\cal forms 
the permission of the city Ind thei^T ^ “S that the two acts> 
%ht the streets tnust, in^he W y thin°eT" ^ »

sh-=r=
ätcsääL-F-ss
the demurrer should be overruled, with „In o"V-
desire to amend they

X![not

or are
1

å
a Sm. L. C.

)

a good 
the city had permitted

■ s could
on

costs. If the plaintiffs 
do so, by paytng costs in tencan

days.

X

■ H
M



i8o MAN1T0BA LAW REPORTS.

BURNHAM v. WALTON.
(In Avfeal.)

lnterpleader.—Costs.—Discretion of Judge.
HeU. i. In an interpleader issue, where each party succeeds as to part of the 

goods, thcre should be a division of costs, and the ratio of thät 
division is for the discretion of the judge.

2. The Court has power to review the discretionäry order of a judge, but 
does not exercise it, unless in a strong case, or where the discretion 
Ilas been exercised on a wrong principle.

This was an appeal to the Full Court against a judge’s order 
disposing of the question of costs, after the trial of an interpleader 
issue, between the claimant of goods seized under execution, and 
the execution creditors. Th^order .disposing of the costs reqited 
“ That the execution creditors shall be barred as to the following 
goods, claimed by William Connor, namely :—A piano, piano 
stool, cover, lafge rocking chair, and two parlog chairs, and that 
the clahn of XVitliam Connor be barred as to the remainder of 
the goods seized by the sheriff and claimed by him, that there be 
nö costs to either the execution creditors or to the said William * 
Connor, of the interpleader order or issue herein, or of this 
order.” Against this order so disposing of the costs an appeal ^ 
Vas made by the execution creditors.
\f S. Ewart, Q. C. and A. E. Mc Phillips for the claimant, 

^appellant. ,
IV. E. Perdue and P. A. Macdönald for respondents,

[gth Match, 1885.]
Wallbridge, C. J., delivered the judgment of the Court («). 

The Administration of Justice Act, Con. Stat. Man. c. 37, rela- 
tive to sherifPs interpleader cases in section 57 enacts as follows :
“ The costs of all such proceedings shall be in1 the discretion of 
the Court of Queen’s Bench, or a judge thereof.”

We have no intimation, in any way, as to what goods Connor 
was barred, or of what proportion those goods bear to the goods ■ 
in respect of which the execution creditors were barred.

The costs of such proceedings are, by the statute above cited, 
in the discretion of the judge. Is this case such as that the 
Court will review the discretion which the judge has exercised ?
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V
^STEVVART v. T&RPIN.

(In Equity.)

Motions in Cou^t and in Chambers.—Practice.
ordIleld, An application to take a bill pro confesso for breach of an 

produce, must be made in court.

The plaintiff applied for an order in Equity, under general 
order 123, to take the bill pro confesso jigainst one of the 
defendants, for failure to obey an order to produce. * The 
motion was made in court, and it was objected that it should 

fchave been made in chambers.
G. Patterson for plaintiff.
G. G. Mi^ls for defendant. t

i: i

:

1 [8th April, 1885^ 

Killam, J.—By the latter part of generalorder 123 “the 
party who desires the examination, or production^in addition 
to any other remedy to which he may be entitled, may apply to • 
the Court, upon motion, either to have the bill taken pro con

fesso, or to have it dismissed,, according to circumstances.”

: t

And under general order 124, “ The Court, upon such appli
cation, may if it thinks fit, order either that the bill be taken 

f" pro confesso or that it be dismissed, as the case may be; or make 
such order as seems just.” '

(' Under the wording of these two orders by themselves, It^ap* 
pears that the application should be made in court: **

Certain general orders, such as numbers 142, 259, 276, 279, 
315, &c., provide for applications in various matters to “a 
judge,” orto “the court of a judge,” and in such cases it • is 
to be supposed that the applications may be made in chamöÉrs. 
Others, such as numbers 85-90, 93, 94, 126, etc., assign subjeÅts 
specifical/y to the jurisdiction of the referee in chambere. 
Others again, as numbers 178, 288, 365, 367, etc., provide 

rely that certain business be transacted in chambers
/General order 196 provides “ That the referee in chambers 

is hefeby empowered to \o any such thing and to transact 
Jny such business and to exercise such authority and jurisdiction 
fn respectdof the same as, by virtue of any statute or custom, or 
by the practice of the said court, is now transacted by a judge
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V

FERGUSON v. CHAMBRE.
(In Chambers.)

Examination of judgment debtor.—Discretion of judge.

Ileld. 1. An ordfer to examine a judgment debtor may, in the discretion of the 
judge, be refused.

2. An order to examine a judgment debtor will not be made ex parte.

P. Ferguson, plaintiff, appeared in person.
J. 'W. H. Wilson for defendant.

1

* \_27th December, 1884.]
Taylor, J.—The plaintiff o#i the 3oth of September, 1884, 

recovered a judgment against the defendant for $3,159.66, the 
amount, with interest andeosts, of a loan made to the defendant 
en the ist of June preceding, payable in three months, with 
interest at eighteen per cent. per annum. At the time of making 
\the loan the plaintiff had assigned to him, by way of collateral 
security, two mortgages for $7,000 and $2,000, respéetively. 
Since the recovery of the judgment and the placing of execution 
in the sheriff1 s hands, the sheriff has seized two mortgages^ 

* belonging to the defendant and securing respectively $1,8*00 
and $600. The plaintiff has also by means of a garnishing 
order attached three debts of $1,500, $2,000 and $2,800 due to 
the defendant. He now applies under Con. Stat. Man. c. 37, 
s. 43, as amended by 47 Vic. c. 17, for an order to examine.the 
defendant as a judgment debtor. He States in affidavits which he 
has filed that. the defendant has been making promi&s to pay 
the debt by means of a loan which he was effectklg, but has 
failed to do so, and that such promises and statements were made 
for the purpose of gaining time and enabling the defendant to 
make away with property to his prejudice. This the defendant 
denies. He admits having spöken of a loan from which he 
hoped to pay the plaintiff, but says he was unable to carry it 
thröugh, owing to the course adopted by the plaintiff in seizing 
some mörtgages and garnishing the amounts due on others.

The mortgage for $7,000 assigned at the time of the original 
loan is subject to a prior mortgage for $4,000, and the plaintiff 
swears that neither the property on which it is secured, nor that
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• FERGUSON v. CHAMBRE. *

(In Chambers.)

Proceedings at law and in equity. — Election. — Statutes. — 
Construction.

Plaintiff, after recoveripg judgment at law against defendant, placed fi. fa. 
goods ånd lands in the hands of the sheriff, and issued gamishing orders. 
Under the fi. fa. goods the sheriff seized certain mortgages. The plaintiff also 
registered the judgment against certain lands, and filed a bill for a sale. Upon 
an application, at law, to compel the plaintiff to elect between the proceedings 
at law and in equity,
Held. i. The case was not within the provisions of the Con. Stat. Man., c.

37» s. 83.
2. There is no practice outside the statute applicable to the case. At

most the question wquld be one of costs.
3. The statute can only apply to proceedings at law and in equity, against

land»—and probably the same lands—not to proceedings at law
against goods, and in equity against lands. Allmuay v. Liltle,
1 Man. 1,. R. 316 considered.

4. In any case the application was premature, the answer in equity not
having been filed.

The defendant applied in chambers for an order calling upon 
the plaintiff to elect between proceeding at law, and in equity, 
qpon a judgment against defendant.

The plaintiff had issued writs of fieri facias against both goods 
and lands of defendant, upon his judgment, and placed them in 
the hands of the Sheriff of the Eastern Judicial District, and 
under the former he had caused the‘sheriff to seize certain mort- 
gage deeds of defendant. He had also issued garnishee attaching 
orders, attaching several debts due defendant. He had also filed 
a bill in equity upon the judgment asking a sale thereunder of 
certain lands, formerly held by defendant, and conveyed to 
others who were also parties to the suit iti equity. No proceed
ings had been taken under the fi. fa. lands, save placing it in the 
sheriffs hands. It appeared also that the judgment was recovered 
against the defendant for money borrowed by him from the 
plaintiff, for which he had transferred to the plaintiff certain 
mortgages, and that proceedings were being taken against the 
mortgagors by the plaintiff upon those mortgages, and that
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such form as the prothonotary sHttll presc/ibe, and signed by him 
under the seal of the court, may b 
registry offices for the registration divisions of this Province, 

1 and, from the time of the recording of the same, the said judgment 
shall bind and form a lien and charge on all the estate and in- 
terest aforesaid in the laqds of the judgment defendant, in the 
several registration divisions in the registry offices of which 'such 
certificate is recorded, the same as though charged in writing by 
the defendant under his hand and seal; and after the recording 
of such certificate the judgment plaintiff may, if he shall elect to 
do so, forthwith proceed in equity upon the lien and charge 
thereby created.”

Section 84 provides that, in all cases in which executions are 
issued against personal and re$d estate, the sheriff, or other 
officer, shall sell first, the personal property.

The statute plainly points to an electioh between a proceeding 
upon the lien created by the registered judgment, and some 
other course. The clause as to proceeding in equity must be 
considered to be added for the purpose of indicating this, as 
without it there would undoubtedly be a right to proceed in 
equity upon the lien created, under the previous provision by 
the registration. I do not think, however, that an election be
tween proceeding upon the execution against goods and the 
regiätered judgment can be intended. The whole section has 
reference merely to proceedings against lands, and any election 
referred to therein can only be between two courses of proceed
ing against the lands of the debtor. The proviso in the 84th 
section does not appear to affeet the matter, as it has reference 
only to proceedings under executions. It may seem unreason- 
able that a p^rty should be prohibited from selling lands under 

execution, before he has exhausted the goods of the debtor, and 
yet at the same time be allowed to proceed -ågainst the lands in 
equity; but this is no more unreasonable than that certain lands 
should be exempt from sale under execution, but be subject at 
the same time to proceedings in equity upon a registered judg
ment, and yet it has been decided in McLcan v. Gillis, 2 Man. 
L. R. 113, that such is the law. It is abundantly clear that a 
court cannot supply a provision which may appear to it necessary 
to pre ven t legislation from being inconsistent, but it is limited to 
the interpretation of the provisions inserted by the Legislature.
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The conclusion to which I have come is, that there is nothing 
in the principles or the practice of a court of equity, to entitle 
the defendant to the order he asks, hut that any election can be 
considered as called for only by virtue of the statute. I think 
that the election there called for can only be between proceed- 
ings under the executions against lands and by bill in equity. It 
may even yet have to be considered whether a party can be 
called upon to elect unless both proceeding are against the same 
lands, and distinctions may arise, according as the lands taken 
in execution lie in the same registration division as that in whicRs* 
the judgment is registered, or a different one. I do not regard 
the proceedings under the attaching orders as of importance, as 
it is a constant practice to issue such orders while proceeding 
upon executions issued on a judgment in the same cause, and it 
has been held that such an order may be issued ilpon, and it 
might, therefore, at any time be issued upon, a decree in equity 
in a mortgage suit, in which payment by the mortgagor is 
ordered. Cameron v. Mcllroy, 1 Man. L. R. 198.

It has been held in Alloway v. Little, cited in the judgment 
in Arnold v. McLaren, 1 Man. L. R. 316, that the mere issue 
ofwrits of execution is not inconsistent with proceedings in 
equity upon the registered judgment, so that the mere issue 
and delivery to the sheriff of the execution against lands is no 
ground for the application.

This decision may seem^at irst sight to be inconsistent with 
that of my brother Taylor m the case mentioned, as he there 
says:—“ The bill does not show that proceedings have been 
taken under the writs./and also to enforce the lien. If plaintift 
doing both, the court would stay one or the other.” I do not, 
however, so regard it, as he had not in that case to consider the 
distinction I have made between proceedings under the execu
tions against goods, and that against lands, or what proceedings 
under the writs should be deemed inconsistent with the proceed
ings in equity, as there no proceedings had been taken at all 
upon the writs.

Nor do I think the judgment in Arnold v. McLaren incon
sistent with the conclusion at which I have arrived, that upon 
the principles and practice in equity, apart from the statute, the 
plaintiff is not to be compelled to elect between proceedings at 
law upon the judgment, and the proceedings in equity. The

>

1
s
u
i:
1
I
ti
ni
eq
H

"T,.

C

HtU

TI
attac 
On tl 
certai

!|



*
MANITOBA IAW REPORTS. 191

tion’ the method 0onfcyomp=l,rngrhimt P'"'nt'ffis put to his elec-
ln equity by which , ™ t0 ele=‘ under the practice
at°n 3t and a sui, to ** between a„

There is another answer tn n, ? “a* subj°ct matter.
the practice in equity, an order direT™ applicati°n- Under 
between proceedings at law and in "g thC P'alntiff t0 e,ect 
a^r the defendant has fikd his ån ^ be »Mained
Ft^y. Mee, 3 Mer åå /åå “"T the in equity. 

90 i Brnmc v. Poyntz, 3 Mad Straff°rd, 3 ?■ W.
5 Mad. ,4; Vaughanv wl?u 4' C°Uflmd v' Xradock,
2 Swanst 243 ; Mocher v n ’ M°S' 210 > Carwict v. Young, 
Plaintiff applies in the commonT’ * ^ B' 3’9' Here,the 
°nly the one court, and that it mått ^ claimin6 that there is 
Proceedings are entitled Th n0t m which -
^ the order under the pmcticet åV", °bjeCti°n ‘° this c0“«e, 
unless there a» snecial ri! 9 y 'S obtained on praecine

the applic^n
t j. & W. 449 : ”* ehambers. Hogtu v. Curtis
Wynnc, Cr.Tph åå: W' * '55 i Xoyu l.

th's point, it appears clear aUelT ih Pr°Per t0 h°'d on 
not be made before such time as it’ r U ^ apphcat,°n should 
equity—that is, before the , d pr0per,y be ritade in
Hereitdo=snotaPpearwhetherTe hååfikdhTWered bi,L

Theapphcation filed h,s answer.

g
le
>e
,k
i-
It
>e
le
n

d
IS

g
it
it

cause the
y
is

it
ic
n
ic
o

h
must be refused with costs.e

n
fi
t,
e

LEE v. SUMNER. 
n . ,. (In Chambbrs.)

,1T ngfr0CltdingS~^<>y''Sen,ant

or by his atåorneyå ^ bfZå må ^ ,he himself, 

u=-mE his business, and i„ tha, wayhaving

1-
[s
i-
11 or Agent."

The plaintiff obtained on the 2a,h „r r
e
it
e

B 
B.



4

19 2 MANITOBA LAW REPORTS.

Co., and the Ontario Bank. The action in which these orders 
were made was one of Lee v. Simmers. Afterwards the plaintiflf 
ascertained that the defendant’s name was not “ Summers,” but 
“Sumner,” and on the 28th of January he obtained an order 
to amend the writ of summons which had not then been ser ved.

On the 2gth of January a new order attaching debts due the 
defendant from all the parties named in the two previous orders 
was obtained. This order was granted on an affidavit ryade by 
a student at law, who swore, “ That I am a clerk in the office of 
the attorney for the plaintiflf herein.”

IV. E. Perdue showed cause to a summons to discharge the 
order.

Ghent Davis contra.

i

ii

i
/ -i

v 1 [p/h February, iSSy.~\
Tavlor, J.—The attaching order made herein is i!ow moved 

against on a number of grounds, one being that an affidavit made 
by a clerk of the attorney is not sufficient for obtaining such 
order. In Ontario it has been so held in Builder v. Kerr, 
7 Ont. Pr. R. 323, and Boyd v. Haynes, 5 Ont. Pr. R. 15. It is 
however sought to distinguish these cases because in Ontario the 
statute (R. S. O. c. 50/ s. 307), says, the jndgment creditor may 
apply “ on his affidavit or that of his' attorney,” while here the 
words are (Con. Stat. Man. c. 37, s. 44), “ upon the affidavit of 
himself,,his attorney, servant or agent."

I thlnk the objection is fatal. It cannot be held that a clerk 
in the office of the attorney is the agent of the client fof such a 
purpose. The words “ servant or agent,” put together as they 
are, satisfy me that the meaning of the Act was, that the affidavit 
should be by the plaintiff himself, or his attorney, or by some 
one in the plaintifPs employment, conducting his business, and 
having in that way a' knowledge of his affairs.

Holding that there was no sufficient affidavit to justify the 
making of such an order, it is unnecessary to consider the other 
objections to it. The order is set aside with costs.
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'i, 1(In Equity.)
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I11 accordance with the views expressed by me in Stewart v. 
Turpin, (<r) I do not think 'that the referee had jurisdiction to 
entertain either of these motions,

T he orders .as to dismissing for want of prosecution, just as 
the order in question in Stcwart v. Turpin, authorize an applica- 
tiun to the Court, and not in Chambers; and there is no author- 
ity for entertaining in Chambers an application such as that 
made by the plaintiff. The appeal against the order dismissing 
the bill must be aliowed, and the defendantjs application dis
missed, and the order dismissing plaintifFs application must be 
affirmed. No costs of the appeals or of the proceedings before 
the referee can be aliowed in either case.

The parties nowAlesire that I shall entertain both motions, and 
dispose of thern mron the matdrial before the referee, and 
the arguments adduced for and against the appeals. As, at the 
instance of the judge in chambers, the appeals were argued be
fore me in court, I think that I can do this.

The suit was brought to have a conveyance from the defend- 
ant Moore to the defendant McDonald, of a half interest in 
certain lands, set aside as being fraudulent and void as against 
the plaintiff. It appears that the plaintiff is entitled to a third 
interest in the lands, which were purchased in the name of the 
defendant Moore, who first conveyed a lialf interest to the 
defendant Ashdown and, a short time afterward, made the 
veyance now complained of.

The latter conveyance is made for an expressed consideration 
of $5,000, but is said by the dcfendants to have been given 
security only, for the sum of $1,000 advanced by the defendant 
McDonald to the defendant Moore.

The plaintiff charges fraudulent collusion between these de- 
fendants to deprive him of his interest in these lands, but the 
defendant McDonald denies all notice of the plaintiff s claim 
before this suit began. The plaintiff claims that the registration 
of the conveyance expressed to be in consideration of $5,000 
was calculated to mislead him, and that he should now, after 
these defendants have answered and have been examined, be 
aliowed to withdraw Without paying costs.

I cannot see why the defendant McDonald should be refused 
his costs. Even if I had jurisdiktion upon such an application
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In Pinfold v. Pinfold, 16 Jur. 1081, a suit to stay waste pend- 

ing an ejectment suit, it' was shown that the plaintiff had 
obtained judgmept in the ejectment suit and ppssession thereun- 
der, and that the object of the suit was therefore attained, and 
also that the defendant was a pauper, and the bill was dismissed 
on motion without costs.

In Goodday v. Sleigh, 3 W,vlL,87,-ä suit to obtain spfecific 
performance of än agreement, the defendant’s motion to dismisä 
for want of prosecution was ordered to stand over to enable 
plaintiff to move to dismiss without costs, upon which the con- 
duct of the »defendant before suit with reference to the subject 
matter of the suit, appeared so vexatious that the plaintiff s appli- 
cation was granted. ’

In Knox v. Brown, 1 Cox/359, a suit to compel defendant 
to assign to plaintiff a lease, pursuant to agreement, it being 
shown on motion by plaintiff, that defendant had surrendered * 
the lease and absconded, the. plaintiff was allowed- to dismiss the 
bill without costs.

In Broughtonv. Lasfunar, 5 My. & Cr. 130, the bill being 
, filed by plaintiff as administratör of the estäte of a deceased 

person, and a will of the deceased being discovered afterwards, 
the bill was dismissed; on motion, without costs.

In Wright v. Barlow, 5 De G. & Sm. 43, a suit for tithes, 
the plaintiffs bill was dismissed without costs, on his application, 
because the defendant had atfirst den ied plaintiffs title, but in 
his answer ad mitted it and showed that defendant was a quaker, 
and that therefore the wrong course was taken.

In Tompson v. Knigtits, 7 Jur. JSf. S. 704, it''was held that, 
where the object of the suit has been attained, the court, 
plaintiffs application, will stay proceedings, and if a proper case 
be made out, will even make defendant pay costs. And heré,
6n the motion, the court looked in to the merits, to determine 
the question of costs.

In Woodard v. Easter# Counties, årc., Railway Cotnpany, 
ijur. N. S. 899, an injunction suit to restrain defendants from 
entering upon lands without payment of purchase money, the 
defendants having, on motion for injunction, paid money into 
court, an order was made on separate motion by plaintiff, that 
defendant should pay the costs.
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there is abundance of authority in favor of the plaintifTs appli- 
cation, where it is not nécessary to the deciding of the same, 
that -doubtful questions be tried on affidavit. Taking the answer 
of the defendant Moore and his own statements upon examin
ation, his wrongful acts appear to me to be so clear that, upon 
the. same facts, I would refuse him costs if dismissing the biil 
after fully hearing the cause. I do not see, howeVfer, that I can 
allow the plaintiff any costs even if he asked tor them. I cannot 
agree with the contention that the letter of the plaintifTs solici- 
fors amounts to an undertaking that the bill was to be* dis
missed with costs, jif the cause should not be proceeded with.

Upon the plaintifTs application the bill will be dismissed as 
against the defehdant Moore without costs, and no costs of that 
motion will be allöwed to any party.

Upon the defendant’s application, the bill wifl be dismissed 
with costs as against the defendant McDonald. The plaintiff 
must pay all costs of the defendanTs motion to dismiss. Under 
thé authority of Sutton Harbor Improvement Co., v. Hitchens i De 
G. M. & G. 169, this would be required of plaintiffyeven if his 
application had been allowed as to both of these defendants.
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untWOOD v. WOOD.
def

(In EquitY.)

Alimony.—Custody and maintenance of children.

Held, 1. A father cannot, except under Con. Stat. Man. c. 39, s. 11, be ordered 
to pay a sum for maintenance of his child in another’s custody.

2. A decree cannot be made against a father for past maintenance of 
his children, although payments might be made for that purpose 
out of funds of infants in court.
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The plaintiff brought this suit to recover alimony from the 
defendant, and prayed also for a decree declaring her entitled toi

:
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thecustodyofachildbornebyhertoth
allowance for maintenance of the chiJd.

G B Gordon for plaintiff.

H M How'“. Q■ C. and J. S. Ht

P-li-
me, e defendant, and for
wer
tin-
Don

ough for defendant.

[8th April, /SSj.] 
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ofa child which the father has not attempted, and is not attempt- 
ing, to claim from her, to take proceedings to obtain an order 
that the child shall remain in her custody, that she may get as 
incidental thereto '

It was held in
the father to pay for its mainten- 

Eves, 15.Gr. 580, under a statute 
similar to ours, that the order for maintenance could only be 
made incidentally along with an order transferring the .custody 
from the father, and.this is clearly in accordance with the word- 
ing of the Act. f

an order on
ance.

In Re.Tomlimon, 3 De G. & Sm. 371, V. C. Sir J. L. 
Knight Bruce held that it was “within theequity” of the English 
statute, containing provisions very similar to ours, for delivery of 
a child under the age of seven years to the custody of its mother, 
that it should be ordered that a child already in its mothcrVs 
custody should remain there. But there the father had sought 
to take the child from the mother, and there was ground for the 
interposition of the court. Here I make the decree as no objec- 
tion is made thereto on the part of the defendant, but I desire at 
th£ same time to guard against any implied decision in favor of, 
or against, the right, under such circumstances as exisl in the 

The decree may provide for an allowance of 
$t0 l)er month for maintenance of the child, until it attains 

V the age of twelve years, and thence until further order, unless the 
plaintiff shall prefer to take a reference as to the sums to be 
agöwed for alimony and maintenance, the leave to apply for 
increase or decrease to refer to the allowance for maintenance as 
well as to that for alimony.

Although there are cases in which payments have been ordered 
to be made out of funds of infants in court for their past main
tenance, I do not think the statute wide enough to authoiize 
such a decree against the father.

The defendant must pay the costs of the suit.
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grant: v. heather.
(In Appeal.)

m^TrTZPJttceGranting a new trial

jury case. w“ reserv=d «»the trial, even in a non-

.. T,hl" ac‘ion was brought on three 
eftndant m favor of the plaintiff.

under a commission: such eviden^n ° Archlba,d' taken 
ä the *the ing °f the

that the °n thC gr°Und 
not proven, the presentment of thp r ^ec arat*on> and had 
suit was granted. h notes forPayment, and a non-

Colin H. Campbell for plaintiffs 
to set aside the nonsuit, and enter a

No oneappeared for the defendant.

Promissory note.

not namcii.
Helet. i. A

need not be presented for
2- On a

promissory notes made by

the amount
%

appeared in support of a rule 
verdict for the plaintiffs.

Dubvc, J. delivered the judgment of th

<br the plaintiff. aside- and a verdict entered

‘he case, no prese“m^2 pa^mentt^ „ P'aCe; SUCh being 

Itams v. Waring, to B * r ' necessary. In Wil- 
4 Man. & Sel. 505, it is he|d ,' ?' and Exon v. Mussell,

-W1"* —- “Ä 5 Jjl -may
W Present- Killam, JJ.
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be writtén at the bottom of it, the presentment for payment is not 
necessary. Had the attention of the learned judge who tried the 
case been drawn to the fact that the notes were not payable at 
any particular place, he likely would not have granted the 
nonsuit.

On the return of the rule, the plaintifPs counsel asked that 
the nonsuit be set aside, and a verdict entered for the plaintiff» 
In support of his contention, he cited Herbert v. Park, 25 U. C. 
C. P. 57, and Treacherv. Hinton, 4 B. & Aid. 413. But both 
were cases in which leave had been reserved at the trial to enter 
a verdict for the plaintiff. Without such leave, 'the Court can 
only grant a new trial. And the réason is obvious. The defendant 
has not been called upon to (adduce any evidence, or to State 
whether he had any to adduce. We have nothing before us to 
show that, had the nonsuit been refused, the defendant might not 
have adduced evidence to make a good defence. When the non
suit was granted, if the plaintiff had asked for leave to move to 
set it aside and enter a verdict for him, the defendant would 
likely have stated whether he intended to adduce evidence or 
not, and the judge, after hearing both parties, might have granted 
such leave. But without such leave, I do not consider that a 
verdict should be entered for the plaintiff. A new trial only 
should be granted, and the rule should be amended accordingly. 
*■ The 54th section of 44 Vic. c. 11, of the Provincial Statutes, 
provides that the Court may pronounce the verdict which in their 
judgment the judge who tried the case ought to have pronounced; 
but this can apply only when both parties have completed their 
case, or when leave has been reserved.

Rule absolute for a new trial, with costs.
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KELLY v. McKENZfE.
(In Equity.)

Amendmint of dreree aftrr rehearing.
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1 of the cause, such a reservation for the plaintiffs benefit could 
not have been inserted in the decree. Such a reservation, he 
contended, could only be made in a suit for specific per.formance 
where the Court, declining to decree specific performance, left 
the parties to their legal remedies.

1 T. D. Cumberland for plaintiff, in support of petition.r //. M. Howell\ Q. C., and J. S. Hough for defendant, the 
respondent.

[ist May, 1885.]
Tavlor, J.—No doubt it was at one time the constant prac- 

tice to insert in a decree dismissing a bill for specific per förm
anet, that it should be without prejudice, &c. But Mr. Daniell 
says : Dan. Dr. vol. 2, p. 1200, (Perk. ed.) that the only use of 
introducing such wörds, would appear to be to prevent an un- 
favourable impression being niade againSt the plaintiff upon the 
trial at law,f and whether introduced or not, the plaintiff, after 
his bill for specific performance had been dismissed, was always 
at liberty to bring his action at law upon the contract, un less the 
court specifically restrained him, by injunetion, from so doing. 
I11 support of these statements he cites Mori lock v. Buller, 

.10 Ves. 25(2, and McNamara v. Arthur, 2 Batll & B. 349A

That the court has,„ in suits, other than thofc for speci 

formance, been, for the last two hundred yearSstt-lhe^ 
in proper cases, of reserving in decrees dismissing bilis, liberty 
to the plaintiff to institute a irew- suit, there seems no doubt,

»4 ■1 1
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actice) wl
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Indeed some such power would seem necessary. At common 
law, if a plaintiff fails to prove his case, a non-suit is entered, 
and he is not precluded from bringing his suit afresh. But in 
equity the bill would be dismissed, and the questions in issue 
finally concluded against him, unless lé^ve to take further pro- 
ceédings is reserved. So Daniell says, Dan. Pr. p. 855, (gth 
ed.), “ Directions of this sort are inserted where the dismissal is 
occasioned by slip or mistake in the pleadings or proof. Thus, 
formerly where ä bill was dismissed for want of parties, it was 
expressed to be without prejudice : and so, where a bill was dis
missed, in consequence of faets not having been properly put in 
issue.”
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Sevmor v. Nosworthy, i Chan. Ca. 155, decided in 1670, 
was a case in which the plaintiff by original bill in chancery
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priety of reserving leave to proceed otherwise than by another 
bill was in question, but if the Court has power to reserve leave 
to file another bill, there cän be no doubt it has power to reserve 
leave to proceed at law, where that would be an appropriate 
remedy. It was because I conceived the Court to have such a 
power that on the iöthof January 1884, when dismissing the 
bill in Robertson v. McMeans I reserved to the plaintiff leave to 
proceed either at law or in equity, as he might be advised.

In the present case it does seem as if great injustice may 
be done the plaintiff by allowing the decree to stand in its 
present form. He filed his bill claiming a large surn to be due 
iinder his contract, and that for this sum he had a lien 011 certain 
property. The question of whether he had a lien or not having 
been gone into, it was decided against him, and the bill dis
missed. But the question of whether there is, or is not, a large j 
sum of money due to him, and his right to recover spmething 
against the defendant, although not out of the particular property 
under any lien, has never been investigated, or disposed of. 
When giving judgment I said (1 Man. L. R. at p. 174») “As 
there is, however, a cross claim made by the defendant, and a 
dispute between the parties, as to the one in whose favour the 
balance is, if they desire it, there may be a reference to the mas
ter, to take the account between them.” It seems that upon 
settling the decree the plaintiff wished such a reference, but the 
defendant would not agree to*it. Had the minutes been spöken 
to before me, I would under such circumstances most certainly 
have directed a reference whether the defendant desired it, or 
nöt, or I would have given the plaintiff leave to take other pro- 
ceedings for ascertaining the amount whidi he claims to be due 

to him and recovering it.
The plaintiff not having spokeu to the minutes, nor got the 

decree varied upon rehearing, there may be a techmcal difftculty 
in the way of giving relief now, but the Court leanirot allow its 
decree to stånd, in the way of justice being doné. or allow it to 
be made an instrument of injustice. )

O'Connell v. McNamara 3 Dr. & War. 411, was a case in 
Tyhich a decree made in 1814, in a former suit tieclared certain 
Consolidated sums to be well öharged upon cerHinJapjls and 
directed interest to be thenceforth calculated upon the Consoli
dated amount. On a bill filed by a person in whom the charge
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ing of the Court had not been that the mortgages were not ex- 
ecuted by the (Jefendant to, that suit, but merely that the plain- 
tiff had so failed to prove their execution, he refused to give effect 
to the decree then made, and dismissed the second bill with 

There was, he said, no lack of authority to fchow that the
Court will not carry out an erroneousdgeree- ___/

The decree in this case, which was for a dismissal of the bill, 
' and which was made solely upon a failure by the plaintiff to 

establish that he had a lien upon a particular property for money 
claimed to be due to him, is now being used as a bar to his at- 
tempt to enforce, apart from any question of lien, payment of this 
money, his right to which has never been enquired into, or ad- 
judicated upon by the Court. If the decree as it stands is a 
bar to his so proceeding, ancj I have no doubt it is, then it is.er- 

roneous, and a remedy must be found. y
Seney, 2 Ch. Ch. R. 30; Ea\e v. McEwen, r 4 Gr.

costs.

A

404;Masonv.
Summers v. Erb, 21 Gr. 289, and general order 326 would all 

to warrant my giving relief by way of amending the decree
be

seem
on the present petition. tht

to the min-I have alr^ady said, that, had the plaintiff spöken 
utes upon the defendant declining to agree to a reference, I 
would either have ordered a reference, or have given the plaintiff 
leave to take other proceedings. It seems to me the proper 

to take is, to amend the decree by adding a clause to that

um
pro
Ma
the

\course 
effect now. tigiir

hould be amended by addingfthese words, “ OctiThisThe decree s
decree is without prejudice to the right of the plaintiff to take 
such other proceedings for the recovery of the amount claimed 
by him to be due from the defendant under and by virtue of the 
contract in the pleadings mentioned, as he may be advised, other 
than proceedings to enforce a lien upon the lands and premises 
also in the pleadings mentioned.”

But as the plaintiff did not speak to the minutes, when the 
matters now disposed of, might have been disposed of at small 
expense, the amendment can be allowed only upon terms of pay- 
ing the costs of this petition, and the proceedings thereunder, 
together with any costs at law occasioned by changes in the 
pleadings, rendered necessary by the amendment now allowed.
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(In Appeal.)

8 —Priority as against Mor igage.

ith
the

Meehanie's liet,

before the execution -by „ Tl ‘ ",at the

1ill,
r-isto

was donctey
m°rtgage upon itat-

N. F. Hagel G. Davis for plaintiff. 
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untd March or April ,xJ „ J' He went on with his work 

' P-Perty on theSof li, “d h ^ the

May- He filed his bill of rom 1 ^ SeC°nd llen on the 8th of 
the Sthofjune. paint 10 enforce his liens on

$ a
fler-

>4;
all

in- ■j
, I
tiflf
jer
hat

*'=>-• ‘he constmction’ oTLd^build"8 "“T fr°™ time t0 
Octobgis. r882, took a mort,,, dlng’ and on the i3th of
tinued t<) advance monev °" ‘he proPerty> and
the 3rst of October ' ’ 6 aSt money bein8 advanced

his
ike con-
led on
the rs rz?-;1:” 5 r, r - - -

on the 6th of May rgfi, 4' Thi- defendant Martin was,
* b,'

c°urt. On the a,st of Mav 35 f eqmty orders of this
aside the notice,schedule S.’ An maSt" made a" order setting 
before my brother Taylor and bv anT** r°m,Sald °rder was had 
dismissed the appea/ The „ * derdatedthe ajrdofMay, he
or my brother S. appea' is fr°m such order

her
ises

the
jtall

ay-
ler,
the
1.

Present Wallbridge, C.J,; Dnbuc, Killam JJ

V°l-U. M. L. K.
14



*

MAN1TOBA LAW. REPORTS.210

The mechanic’s lien herein is under Con. Stat. Man. c. 53- I
The plaintiff claims tliat, as half of his work was done when the I

made, his iien should, under section 3 of the Imortgage was
Mechanic’s Lien Act, attach and form an incumbrance upon the 
property from the beginning of the work, and prior to the mort
gage of the 13th of October. This contention would likely be 
maintainable under a recent Ontario decision, Makins v. Rob- 
inson, 6 Ont. R. t, if section 3 was 
section 5 of the same statute. Section 3 says that every mechanic 
doing work upon, or furnishing materials in the construction of 
any building, shall, by virtuc of being so employed or furnishing 
have a lien for the pricé of such work and materials upon such 
building, and the lands' theruby occupied or connected therewith., 
Section 5 enacts that no lien under this Act shall exist unless and 
un/il a statement of clairn is filed in the proper registry office, 
bcfore or during the progress of the work aforesaid, or within twp 

j months from the completion thereof, Scc.
What is the real meaning of these two énactments ? Is section 

3 to be construed independently from section 5, or in connection 
with it. If independently, the lien must have under it its full 
existence with its full effect, and section 5 would only be con- X
sidered as the mode by which it coulft be enforced. But that 
construction cannot be reconciled with the wording of section 5 
which says : “ no lien under this Act can exist unless and until,”
Szc. This shows that the filing in the registry office is necessary 
to give existence to the lien. Then the two sections must be 
read together. Now the query is whether the existence given to 
the lien by section 5 takes effect from the filing of the clairn in 
the registry office, or whether it relätes back to the beginning of 
the work. I think this latter construction would be a proper one 
to adopt, if the wording of section 5 was not so positive and so.

And this was the meaning given in Makinsu. Robin-

alone and not modified by

/
1

h

ti
ul
re
re

peremptory.
son, subra ; but it was under the R. S. "O. c. 120, which provides 
also for the filing of the clairn in the registry office ; but there is 
no such provision as the one in our statute declaring that no lien 
shall exist unless and until a statement of clairn is filed in the
registry office.

The case of ffynes v. Smith, 8 Ont. Pr. R. 73 decided under the 
OntS Stat. of 1873, 36 Vic. c. 27, which had the same words unless 
and until as our statute, is ifi poi,nt. The work was comtnenced

1 1■ I
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fr
ASHDOWN v. DEDERICK.

(In Appeal.)

Setting aside judgment—No costs.
Upon an appeal from an order setting aside an execution—

Held. That the execution was issued contrary to good faith and in violation of 
agreement, and the appeal must be dismissed, but without costs, unless 

the defendant would undertake not to bring an action for the seizure and 
sale of his stock-in-trade under the execution.

Ron. S. C. Biggs and A. E. McPhillips for plaintiff. f 
J. S. Ewart, Q. C., and C. P. Wilson for defendant.

[l&th May,
J., (After discussing. the affidavits)—The writs ofTaylor,

execution, I am satisfied from the evidence, were, as stated in 
the order by my brother Dubuc, “ issued contrary to good faith 

^ and in violation of an ^greement,” so the appeal should be 
dismissed but without costs, unless the defendant will undertake
to bring no action.

Killam, J.—I agree that the appeal should be dismissed.

The plaintifTs counsel contended very strongly that it was a 
of oath against oath upon th# affidavits, and that thecase

defendant should be left to his action against the plaintiff for 
breach of the alleged agreement not to issue execution, or that 
in granting the application the defendant should be obliged to 
undertake not to bring an action for anything done under the
execution.

The judgment of my brother Taylor shows that it is not a case 
of oath against oath, but one in which, upon all that is shqwn by 
affidavit, taking certain statements from the affidavits filed by 

party and others from those filed by the other party, it is 
clear that the execution was issued in violation of an agreement 
and against good faith. The defendant is therefore entitled 
ex debilo justitiat to the order against which the plaintiff appeals, 
and the Court or a judge in granting it can impose no terms 
upon him.

In Cash v. Wells, t B. & Ad. 375, Bayley, J., says, as to im- 
posing terms on the defendant seeking to set aside a judgment, 
“ We cannot impose them without the defendanfs consent He
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PRATT v. WARK.

(In Chamhers.)

Payment into Court.-Striking „u, pUa
a" achon “PO" n covenant in a *

court may be joined with

.:he
for

Equitable defences.
b/eld, i. To

iat
to
he Dlp. a P,ea of Payment into

PIea °f non est factum.

prescribed by the C. L. P. Act.8 emPlatcd by the form of plea

2. In such
ued for, exceptise

by ::
by

.oÄ™^zcnrbeanrwcrto tha-o,e
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De set UP la a separate plea.

H- M Howtll, Q. c., for defenda
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"ig, on the following grounds

is

money claimed,
;nt
ed iany answer, ;Is, cause ofaction
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one upon equitable grounds. That payment into court could not 
be pleaded with other pleas,going to the whole cause of action. 
That it did not comply in form to section 71 of.the Common 

Law Procedure Act, 1852.
F. H. Phippen, (Mc Arthur &• Dexter,) supported the 

mons.

sum*-

\20th April,. 1885.]
a cove-Killam, J,—The first count of the declaration is upon 

nant contained in a dced ot mortgage for payment of moneys 
secured hy the mortgage. The mortgage is alleged to have been 
expressed to be made in pursuance of .the Act respecting Short 
Forms of In^entures, and to contain the proviso, that ‘‘m 
default of payment of the interest hereby secured, the princi
pal hereby secured shall byome payable." The mortgage is 
alleged to be dated the $th day of December, 1883, and the 
principal to be payable at the expiration of two years from that 
date, with interest at 10 per cent per annum, payable half yearly. 
It is alleged that none of the interest payable 011 the fifth days of 
June and December, 1884, respectively has been paid, and the 
plaintiff claims to recover both principal and interest under the 

proviso mentioned.
The second count is upon a covenant contained in a mortgage 

deed for payment of moneys secured thereby. The principal and 

alleged to be payable as in the first count, and the 
of interest to remain unpaid, but

1

§

I

1
1 /
?! I

:
ai
'i

interest are lll1 no pro-two insfalments ar
viso for making the principal payable upon default of payment 

Both counts also allege provisoes for
on

of interest is alleged. 
making interest payable upon 
as upon the principal.

Un:Sm of interest at the same rate th(arrears

the
111 The plea objeeted to is pleaded as an equitable defence to both 

of these counts. It alleges that the mortgage referred to in 
the first count, is the identical mortgage referred to in the second 

made to secure moneys then to be 
that at the time the

hy
a 011I

'1
Icount; that the mortgage was 

advanced by the plaintiffs to the defendant; 
lands mortgaged were subject to an incumbrance for the sum of 

thereabouts; that it was agreed betwéen the parties
incumbrance

issti
this
Ha, 
gen< 
mori 
pleat 
“ cal

$1.36°, .or

that the plaintiffs should pay off the amount of this 
out of the money to be advanced, and procure a discharge there- 
of, and should also retain out of the mortgage moneys, and 
charge to the defendant the costs of examining the title and pre-

I

I
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defendant our^he” ortral that ^ ba'ance e°'"S to the 
Ä420, which vvas all th tg3ge ™oneys llPon this basis

'"ortgage in qnesti„,! ™ZuZloU  ̂

oarry.ng out thisarrangement ■ that the ^ " * purpose of 
cure a discharge of the »rjor inr, necessary to pro-
between the plaintiff, and the defendanTtoT ’ agreemeiU
“Pon the exccution of the ’ be 1,a,d over at once

incnmbrance, and that such party thJ^dT
ÄerdtÄ te a"d^eT

rx xr trhbut ^ -”rned the

has yet been recovered agaimt dm rf*3?*?’ tlUt n° jud8me,,t 
moneys, and no p^lT^L^ ^ 

against the defendant or any otherE ’ ^ been taken
The Pka then concluded by all»ht7 m^ E mort«aee- 
»to8, alleged to be snfficient t o Tv J. ‘ “,t0 Court of 
upon all moneys advanced by the n aintiffs “”T °f “Uerest 
and all interest upon the ioal and the” P°" ‘he mor,ff«e 
011, and the lavvful costs and rh ™mPound mterest there-
the Plaintiffs costs of this suit uptotetlea Ef inC'"ding 3,1 

the same out of court The d r ? 1 ,La> with costs of taking

EEF-—

Hart v. Denny H Tn 1 ^ V' « Dowl. 59, ,
Irt „°,L f/e”dant rePhes that, under

count,” that if thepaymeM hltf ^ 
concurrently with the X t0
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The same question has on several occasions come before the 
courts in England, since the introduction of the Judicature Acts. 
It was at first held in Spurrv. Hall, L. R. 2 Q. B. Div. 615, 
that such defences could not be joined ; but the Court of Appeal 
afterwards decided, in B eraan v. Greenwood, L. R. 3 Ex. Div. 
251, and again in Hawkesley v. Bradshaw, L. R. 5 Q. B. Div. 
302, that they should be allowed together. The former action 
was for moneys alleged to be due to the plaintiff as commission 
upon orders received by defendant from the Russian Government 
for machines &c., for manufacturing plaintiff s guns. The state- 
ment of defence denied the agreement under which the commis
sion was claimed, and also pleaded payment into court of ^130, 
alleged to be sufficient to satisfy plaintiff s claim. Thesiger L. J. 
points out that, under the Judicature Acts and Orders, it is 
“ open for the defendant, as a general rule, to raise by his state- 
ment of defence, without leave, as many distinct and separate, and 
therefore inconsistent defences as he may thipk propet, subject 
only to the provision contained in rulei, order xxvii,” which (so 
far as it aflfects this point), is in tÄiese terms: 
judge may

“ The court or a
. . order to be struck out or.amended,

. . which may tend to preju^ice, embar-any matter . .
rass, or delay, the fair trial of the action.”

This appears to place the matter in the same position as under 
our rule 5. Under the English practice,. the course to be fol- 
lowed after the payment into court is the same as under the 
Common Law Procedure Act, and the court held in Berdan v. 
Greenwood, that the sum paid in is absolutely appropriated to the 
purpose of satisfaction or amends.

It is suggested in this case, that there may be instances in 
which such defences ought not to be allowed to be joined, but 

instance suggested, was an action “ to establish character

t

lione
which has been assailed,” and in Hawkesley v. Bradshaw, an 
action of libel, the Queen’s Bench Division, under this sugges
tion, refused to allow an apology with payment into court under 
Lord Campbell s Act, to be set up along with a defence amount- 
ing to the general issue, but on appeal tlie Court of Appeal 
allowed both defences. This latter decision was followed in this 
court on one occasion in the year 1-881, by Wood, C. J., who, 
in a case of Rogers v. Rowe, in which I was then engaged, refused 
to strike out either of these defences. I fail to see how it can be 
“ calculated to embarrass or delay the proceedings ” to plead
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ultra. Pollock, C. B. there says “ We are satisfied that it 
intended to admit such a variation as is attempted in 
which would lead to long and embarrassing pleadings.

never tvas 
tlits case,
According to the new rules the plaintiff is to be at liberty either 
to take the money ont of court, with his cost,s, or to reply 
damages ultra. They do not contemplate any other replication, 

plea is therefore contemplated which would lead to
new assignment and

011cand no
of these results, whereas this may lead to a 
pleadings thereon." It follows, necessarily, that the plea of 
payment into court must be an answer to the whole count to 
which it is pleaded, or, if to a part only of the money claimed, 
then it must be confined to answering that part, and any answer, 
legal or equitable, to any other portion of the cause of action 

must be set up in a separate plea. /
Mr. Howell suggests thdt the defence of payment of money 

into court, as to part pf the cause of action, could not be here 
pleaded, because the tiea given by the Common Law Procedure 
Act does not contemplate payment into court of costs as well as 
of the debt or damages claimed, and here he requires to pay the 
costs as well as the interest overdue, in order to avoid being 
compelled to pay the principal. Tllis is sufficient to show that 
payment of the money into court under a plea, is not the proper 

in this instance, The same difficulty was met in England 
v. Watson, 9 M. & W. 333, where the action was upon 
money bond, and the defendant sought to avail himself of 4 
Anne, cap. 16, sections 12 and 13, by bringing the money into 
court under a plea. Under that Act, where an action is brought 
upon a bond, with a defeasance to make void the same, on pay
ment of a less sum than the penalty at a day certain, the 
defendant may bring into court the principal, interest and costs, 
and this is to be deerned and taken to be in full satisfaction of 
thebond. In Englandv. Watson, it was held that the plea of pay
ment into court, given by the Common Law Procedure Act, 1852, 
could not be adapted to give the defendant the relief under the 
statute, and by the Common Law Procedure Act, 1860, sec. 25, 
provision was made for such paymentMnto court to be made and 
pleaded by leave of the court or a judge ; but even that section 
is not sufficiently wide to meet the present case. It is not neces- 

y to determine upon this application whether the relief sought 
by the defendant canbe obtained in this action, without 

to a bill in equity.
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amendment 
payment in to court

so as to

;;ST. BONIFACE
v. KELLY. 

WINNIPEG, GARNISHEES.

(In Chamrers.)

THE CITY OF

Affidavit for gamishec

• the Citvtf w- f0r a garnishi"6 "der stater] 
deÄ:sfrnniPeB 1? indeb‘ed t», Hable , .■—“ I have 

to, or under
reason to believe that 
some obligation to the ii

Ifeld. i. Sufficient.

2- That all objections to the 
judgment rlebtor. valirlity of garnishee ord

ers are open to the

a garnishing ordermadeherdn onZtth IT ‘° SCt aside
(*•> That the affidavit goes bevond the a"* ’ °n the gro™ds, 
the use of the words, “under some „hl 7^ °f the statute ™ 
(*•) That the garni hees lLbiZ ® '°” thc defendan,s.
‘he defe„dantsgare noTsSnl V1 ^ a"d

gamishees’ indebtedness.

N. D Beck for plaintiffs showed 
hent Davis in support of the

unaware as a fact of the

cause. 
summons.

[<?//( April,; i8Sj.] 

to the
Kili.am, J.__i

fix at $5.00. summons with costs which I wil]
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0’CONNOR v. KYLE.

(In Chamhers.).

Application for ca. re.-Sufjiciency of affidavit.

,, —.»fcrf-t. Con. Stat. Man. c. 37, s. 73. (loes not re('uire that,any

vin satisfy a judge that the case is ene proper for a wnt to ,ssn=.

E. C. Goulding, for plaintiff, showed cause 
^et a?ide a writ of ca. rc. formon-compliance with the statute.

-fdfC&M. A Ilen, for defendant, in support of 

||/. [8th February, 1885.]

*

to a summons to

summors.

POBUC, J.-This is an application to set as,de a wnt of caffias 
adrcsfwndendum, on the ground that the affidav.ts on wh.ch the 
oler for the writ was issued, did not comply with the statute m 
nöt stating in express words that unless the defendant be fort 
"rrested he.will.quit Manitoba, with mtent to defraud htslik'- Het

J creditors, &c.
The statute does not prescribe that such statement should be 

formally and literally contained in the affidavits.
bound to show, by the affidavit of himself, 

satisfy

1:

brlomeThet person, «jch facts and circumstances as 

, • j that there is good and probable cause for behevmg,
and S’the deponentdoth believe, that unless such person 

be forthwith arrested, etc., etc. Con. Stat. Man. c. 37, =• 73- 
As one can see, the statute does not require that such and such 

particular words should be contained in the affidavits; butonly 
that such facts and circumstances be shown as w,ll satisfy 

judge.
This is also the interpretation adopted in 

6 U. C. L. J. O. S. 63, and Damer v. Busby, 5 Ont. Pr. R. 35 •
In this case my brother Taylor, who granted the order 

satisfied, on the affidavits produced, includmg an affidavit of the

set
whi
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the

G
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cotS wIr H ah the reqUirementS of the statme had been

theordetTmighl beTZeiHf60 * diSCreti°" »
order. But I m!y add S Id'“ '7^ t0 Set aside thf 

the same construction that he did Tnd ^ $tatUte
statements contained m the nffia 7 d 1 also thmk ‘hat the 
plaintiff to such order. ‘ aV‘ S Werc such as to entitie the 

The summons should be dismissed with
costs.

3

LANDED BANKINGis
and LOAN CO., v. DOUGLAS. 

(In Chambers.)

-Moving against irregularity.

must be issued in the district in

ie

ti- Local action,—Ejectment.
is

Hcld, I. A writ of ejectment 
lies. which the land

re

lf, C. ff.set .'deÄt? Sh7fd to » summons ,o 

which the plaintiff soueht to0"" * ^ the ,ands’ P°ssession of

TZkZi-f “■ -». Csr
fr. G. Mills for defend

ify

»g»
on

out of 
strict.ch

ant, supported the summons.

Tavlor t ti, • 1^‘h January, i8S5.\
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o comply with that enactment the writ in thisthe lands lie! __
action should^have been insued from the office of the Deputy 
Prothonotary at Brandon. The provision contained in the 
Administration of Jhstice Act, 1883, section 14, that the venue 
in any action in the Court of Queen’s Bench may be laid in any 
Judicial District in the Province does not affect the question. 
The Ejectment Act is imperative in its terms when requiring 
that the writ “ shall be issued ” in the district in which the lands 
lie. The defendant is not too late in moving. His summons 
was taken ont before the day on which the appearance was due. 
As I understand the practice, a party objecting to a proceedtng,

within a reasonablethe ground of irregularity, must 
but he has all‘ the time to move, that lie is allowed to. take

a writ of sum-

moveon
time
his next proceeding. Thus, jn moving against 
mons, he has till the time of appearing, or in thecase ofadeclar-- 
ation until the time for pleading. Child v. Marsh, 3 M. & W. 
433; Tyler v. Green, 3 Dowl. 439 i Edwards v. Collins,
5 Dowl. 238 ; Hinton v. Stevens, 4 Dowl. 283 ; MeLean v. Mc

Donald, 3 U. C. Q. B. 126. v

t
t

f
The writ must therefore be set aside with costs.

j c.
01
st;
th
asi

GRANT v. KELLY.

BLANCHARD, Garnishee.

(In Chambers.)

Affidavit for gamishing order. —Evidence of indebtedness.

An affidavit for a gamishing order must either State positively that the 
garnishee is indebted or liable to the defendant, or it must Hlow the 
ejract wording of the amending statute, 46 Vic. c. 49, s. 12, that 
depunent “has reason to betieve.*’ It is not sutficient to State that 
the deponent is “ informed and verily believes.”

This was an application on the part of the defendant to set 
aside a gamishing order obtained by the plaintiff, on the ground

1 Held.;

||j
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[i2th December, sify.JTaylor, J.-The. affidavit 
c- 37, s. 44, and state positi. 
or Iiable to defendant, or foll 
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BANK OF NOVA SCO TIA v. BROWN.

(In Chamuers.)

Similiter.—Jury noticc.
defendanVs plea, the defendant cannot filéaHeld, After plaintiff jcins issue

similiter containing a jury notice.

In this case the defendant filed his pleas on the znd of April, 
nthof April plaintiff joined issue. On 

month, plaintiff gave notice for the 
regular Tuesday trials on the following Tuesday, the z8th of 
April. On the zznd of April, defendant filed and servedja 

similiter and a jury notice.

1885, and on the 
the 2tst of the same

1
(
d
Z
tto strikeIV. E. Perdue for the, plaintiff obtained 

out the similiter and the jury notice.
C. H. Allen showed cause, citing Quebec Bank v. Cray, 

5 Ont. Pr. R. 31; Young v. Stocki/ale, 5 U. C. Q. B. 332 ; Sea- 

brook v. Cave, 2 Dow. 691.
IV. E. Perdue, in support of the summons, pointed out the 

distinction between the Statute 32 Vic. c. 6, s. 18, Ont. which 
provides that the jury notice must be filed with the last pleading, 
and the Manitoba Statute, Con. Stat. c. 31, s. 14, which pro- 

defcndant in his plea, or rejoinder, shall State that 
shall be tried by a judge.

a summons

1
vides, that a 
he requires a jury, otherwise the cause

D
A similiter is not a rejoinder. com 

the i 
salar 
fourt 

' To 
plainl 
Selkir 
jndgm

[2Sth April, 1885]

Tavlor, J.—Made the summons to strike out the similiter and 
jury notice absolute, upon the facts disclosed. He further held 
that under the Manitoba Statute above cited, in no case can a 
defendant after joinder of issue by plaintiff, file a similiter, and 

a jury notice.
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Vl»- an issue of „„ Assignme„t.
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«». «™„” “ * ■* .... 

"*• Motikman for plaintiff.
David Glass and Chester

Nul Tiel Record.

appeared.

papers

“rt is the entry llereofin

Glass for defendants.

Dubuc, J.-The plaintiff, hjs dp . ['M Ma>’

flary of *i,ooo per year and th 0fhv° ^are, at a
rerzrr:K»r^i,h

Plaintiff has recovered in the‘r defendants P'eaded that the

judgment has been duly paid by the dPr d aCt‘°n’ which said 
The plaintiff replied. nul M r7 ‘° ** pIainti*

defendants to have said record "ot 4? Upon ** 

Kbruary, ,885, being a day durin »TI *?. the Ioth day of
M. L. R.VOL. II.

WANiTOBA ^AW REPORfs.
225

§

il,
)n
he
of
a

ike

ay,
ea-

the
ich
ng»
>ro-
;hat
Ige.

]
and
leld
in a
and

É
*5

Ti

• ~ 
bo

BW
W

M
CS

BB
eK

dM
i

r...
■a

ga
ai

^



MaNItoBa law reports.226

The record of the judgment in the County Court, pleaded by 
the defendants,was brought before us, under a wnt of certiorari. 
The record and particulars of claim showed that the plaintiff 
recovered judgment against the defendants for one month’s 
salary, up to the 31st of August, 1884, at #1,000 per year, being 

#83-33-
The cpiestion of plea or replication of nul tid record comes up 

either by demurrer, or by way of trial by record.
In Fm v. Backhouse, 8 A. & E. 789, the defendants pleaded 

judgment recovered for the same cause of action. The plaintiff 
replied that the causes of action were not the same. On demur- 

to the replication, judgment was given for the plaintiff.

In Nekon v. Couch, 15 C. B. N. S. 99, the plea was, that the 
plaintiff had recovered in th* High Court of Admiralty, for the 

cause of action. Replication, that the damages sustained 
than the amount received from the proceeds of the

rer

same
were greater
sale awarded by the Admiralty Court, and that the present 
action was for residue of the damages so sustained. On demur
rer, it was held that the plea was insufficient, and judgment was 

given for the plaintiff.
In Beasly v. Beasly, 10 U. C. Q. B. 367, on the plea of a 

the plaintiff replied that the promises in this 
those in the former action ; on de-

tformer recovery.
action werejiot the same as

the replication was held to be good.murrer,
In Munkenbeck v. Bushnell, 4 Dowl. 139. on trial by record> 

the declaration showed an action of debt, while from the record 
produced it appeared that the former action was one of promise; 
it was held to be a fatal variance, and that the defendant was 
entitled to judgment for a failure of the record.

In Hopkins v. Francis, 2 D. & L. 664, it was held that the 
- - in which the former judgment had been recovered 

variance, and if there was a variance, it could be amended. 
Court would not allow the record to be questioped by 

.affidavit. Park. B. says: “It is very necessary to show a 
recovery by a judgment.’’ The same seems to have been held 

in Hodgson v. Chetwymi, 3 D. & L. 45.
In Wadsworth v. Bently, 23 L. J. Q. B. 3, there was only a 

replication ot nul tid record; and the Court held that the record 
must show on its face that the cause of action in the second case 
may be the same as that for which judgment has been recovered.
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“In thecase of 
cause ofaction, the

In Kingv. Hoare, 13 M. & W. 4g4.it issaid : 
a plea of judgment recovered for the same '

of record is the only thing which can he directly put in 
issue on the plea. If the judgment were recovered for another 

there must be a new assignment.”

: matter

k cause,
from Bain v. Bain, 10 U. C. Q. B. 572, that theIt appears

plaintiff is not confined to a new assignment, but may reply that 
the causes of action are not identical. Robinson, C. J., says: 
“ The defendant asserts what is open to be traversed, when he 

that both actions were for the same cause.”avers
1It appears from these cases, as well as from Parker v. Thomp

son t 3 Pick. (Mass.) 429, and many other cases that might be 
cited, that the ([uestion of the identity of the causes of action is

to the

s
O
tlquestion of fact, upon which the parties must go 

country, either upon a new assignment, or upon a replication 
denying such identity.

It is true, that in Wadsworth v. Bentley, 23 L. B. 3, a 
failure of record was found, upon a difference of the 'causes of 
action appearing on the face of the record, but the difference 

palpable that it had to be noticed by the Court.
“ the record when pro

st

ar
thi
ph!
an

was there so
Crompton, J., however, says in that 
duced must be such as to show on its face that the cause of 
action in the second case may be the same as that for which the 

recovered in the former action.” But a similarity 
The causes of action

i thei case, boi
the
fon

judgment was
in the form of action is not necessary. 
may be identical, while the forms in the two cases are quite difler- 
ent; and the forms may be identical and the causes ofaction quite 
different.

In Kerbty v. Siggers, 2 Dowl. 659, an action Of trespass, where 
there was a plea in abatement of a prior action pending for the 
same cause, concluding with a proutpatetper recordmn, upon 
replication of ml tiel record plaintiff ruled defendant to produce 
th»record, upon which there was brought in upon certiorari, 
oll of the Exchequer, a record of the entry of an award of 

out of the Common Pleas between 
actions were

1
(N.
6 H
Jaet

F,
2 D. 
recoi 
Coun 
of th< 
transi 
*83-3 

Go, 
is wrr 
traet f 
to affii 
missal

ir,
II?

i
writ of summons

the same parties, to show that the two
, and the plaintiff objecting that there 

the roll to show that the two actions were
for the same cause; 
was nothing on
for the same cause, Park. B, says: “ The question is whether, if 
any writ is produced it is not a sufficient compliance wtth the

■JL

j



I

manitoba law REPORTS.

3°4i and Ii (lin v. 
as to the 

the same evidé 
actions may happen to

229P,ea ” From Kitchen 
Zain’ 10 U. C. Q. B. 
identity of the 
tvill

v. Campbell, 3 Wils, 
57a> it appears that 
of actions is, whether 

nn achons’ aldiough the 
on different writs.

the testcauses
support hoth the 

be grounded
nce

ofa bankrupt for money had ad re Ä? ‘ by the assig"ees 
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bankrupfs goods under a writ offiZ’T d 'evied uPon the 
siderable sum. The Dlainriff j, j fac,as< and made a con-
of trover against the dPeLdat l'7i0r,ybr0Ught «

the goods seized under the writ' and J”- COnversion of 
ahenfifhad recovered a verdict and *7 ^ defendal>t and the 
against the piaintiff. It was held th^rn 8'”™1 that ^tion, : 
and received would lie, but that tro ^ aCt'°n for mo"ey had 
the judgment in the action oftrover "'V°1'd a,so lie. and that 
piaintiffs, having brought their,ac. on of? C°mP'ete bar i for the 
and the defendant to recover the v f'r0ver again* the sheriff 
their election. The fact that L sa™ °f 7 S°°ds had ™ade
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- . of act'on were idenfical
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election to avoid the sale and proceed in trover for the conver- 
sion of the goods, or to affirm the sale, and proceed in assumpsit 
for the proceeds. But both cannot be done.

recovered for debt may have been recovered 
for the broken periods ending at the times of the dismissals set 
up in the different counts, as indebitatus assumpsit may be
brought for the sums claimed under such circumstances, and it
may also include sums for each of the causes of action covered by 
the common counts. Wheth er this is so or not is a question that 

nly be raised upon a new assignment, or a proper reph-

Here the sum

i

can 0
cation. ^

The record of the County Court, or rather a transcript there- 
of, is brought up on a certiorari, and the plaintiff makes several 
objections to the writ and, the return. The writ is directed to 
“John J. Betournay, Clerk of the County Court of the County 
of Selkirk.” The plaintiff says that it should b<? hddressed to

to thel clerk of the

- t

the judge of the County Court, &c., or 
County Court, &c., and not to the clerk by his name.

In ArchboliVs Practice, (rath Ed.) p. 940, it is said, that it 
“must be directed to the Chief Justice, judge, or other officer of 
the court below, in whose custody the record is supposed to be."
By the statute, the clerk of the County Court has the custody of 
the procedure book, and I think that the writ should be directed 

to him. In the forms given in Chitty's Forms, pp. 485, et seq., 
it appears that the writs may be directed indifferently to the ^ 
judge, or officer, by name , adding the name of his office, or by 
the name of his office alone, some of the forms being in the one 
way and others in the other. As no authority in favor of the 
objection was cited, I think the direction in the present case j 

must be held sufficient.
The plaintiff also objects to the form of the writ itself; but as 

it differs from that given by Chitty for a certiorari to an inferior 
court, only in such particulars as are necessary where it is direct
ed to the clerk, instead of the judge of the court, (ihe form in I 
that particular instance being of a writ addressed to the judge), I 

I cannot see any valid objection to it. I
An objection is also made to the return, but the return also I

It is true that the clerk returns with I

At

for
ann
the

y

T
preji

-K;
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;
.

appears quite satisfactory. 
the transcript of the record in his procedure book the original 
writ, statement of.claim, dispute note, evidence and other docu-

I
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BURRIDGE v. EMES.

Nul Tiel Record.—Proof.
Ileld, (following I.unn v. Winmpeg, ante p. 225) that the only question upon 

an issue on a plea of nul Hel record is whether there is remaining in the 
court in question the record of such a judgment as the pleading sets up. 

To a declaration in covenant for payment of money, and for use and occupa 
tion, the defendant pleaded a number of pleas, alleging that both causes of 
action were in respect of rent, and setting forth various circumstaltces shewing 
a termination of the tenancy. The plaintiff replied that formerly he brought 
an action in the County Court for other rent under the same lease, in which 
action the same defences were set up, and the plaintiff hatl judgment; a 
transcript to the Court of (jueeiVs tieltch; and that the judgment thereby became 
a judgment of the Court of Queen’^ Bench. Rejoinder, nul tiel record. Upon 
trial of this issue, the plaintiff produced a transcript of the procedure book of 
the County Court, from which it appeared that on a certain day the plaintiff 
recovered against the defendant judgment for $135, for debt, together with 
$20.10 for costs, and also produced the transcript of this judgment, in the statu- 
tory form from among the records of the Court of Queen’s Bench. 
Held, the existence of the record as alleged was sufficiently proved by the pro- 

duction of the transcript filed in the Court of Queen’s Bench, and that the 
/gyv judgment subsisting was that recovered in the Court of Queen’s 

J IJunch b^lhe filing of the transcript there.

f A. Wofkman for plaintiff.
W. H. Culver for defendant.

;
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Killam, J.—The plaintiff sues in covenant for $540 as being due 
and unpaid on a covenant by the defendant to pay to the plain
tiff $135, on the first days of each of the months of October, 
November and Deceniber, 1884, and in indebitatus assumpsit for 
the use and occupation, by the defendant, of lands and messuages 
of the plaintiff. ■«

The. defendant pleads to the first count non estfactum, and to 
both counts, several pleas which allege that the covenant declared 
on in the first count is for payment of rent for the lands men- 
tioned in the second count, under a lease from the plaintiff to the 
defendant, containing the covenant, and that the causes of action 
in the two counts are the same, and various sets of circumstances 
which would show a determination of the lease and of the 
defendant’s possession, before the accrual of the rents sued for or
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has the transcript filed in tttis court, of the judgment of the County 
Court brought in, andhasalso the proceedings in the County 

Court brought up under a writ of certiorari.
A great many objections are made to the writ of certiorari 

and the return, but these do not appear to be of importance. 
As was shown in Lunn v. Winnipeg (a), decided by the 
Court during the present term, the question under such an issue 
is, whether there is remaining in the court in question the record 
of such a judgment as the pleading sets up. The transcript 
from the County Court of the judgment there recovered, which is 
filed in this court is, when filed, the record of a judgment of this 
court. It is contrary to the policy of the law that there should 
be at the same time two judgments for the same cause of action, 
so that it must be considere^ that the only judgment that could 
be now subsisting, is that recorded in this court by the filing of 
he transcript. What was the judgment of the County Cotirt, or 

the nature of the action or the questions adjudicated upon 
therein, is not now of importance, except in so far as the same 
appears by this transcript. Upon these questions may be raised 
issues which should be tried as ordinary issues of fact. The 
rejoinder by way of estoppel, if properly pleaded, might also 
give rise to issues upon which the parties should go to the country, 
or to another issue for tnal by record, but it cannot in any way 
affect the judgment upon the issue now before me.

The production of this transcript from among 
this court shows that there is remaining in this court such a 
record as the plaintiff sets up in his several replications, and 
judgment upon the present issue must be for the plaintiff.
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QUEEN V. connor.

upon an indictment by a Grand Jury,&
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The next statute is 22 & 23 Vic. c. .dTkiSgg), whereby various 
provisions are made for the appointment oKjustices, &c.

The B. N. A. Act of 1867 provides for the admission of 
Rupert’s Land and the Territories upon certain terms. These 
terms and the Imperial Order in Council are bound up with the 
Dominion statutes of 1872 at p. 62.

The various Canadian statutes with reference to the Territories 
are 32 & 23 Vic. c. 3, (1869); 33 Vic. c. 3, (1870); 34 Vic. c. 16, 
(1871); 36 Vic. c. 34, (1873); 36 Vic. c. 35, (1873); 38 Vic. c. 
49) (‘875); 40 Vic. c. 7, (1877); and 43 Vic. c. 25, (1880). 
Under the statute of 1873 a stipendiary magistrnte was enabled to 
try summarily any offence the penalty for which did not exceed 
seven years. Prisoners in other cases were to be sent to Man- 
itoba for trial “ according $o the laws of criminal procedure in 
force” there.

Under the statute of 1875 a Judge of the Manitoba Court of 
Qucen’s Bench, sitting with a stipendiary magistrate had power to 
try offences punishable with death, and it is specially provided 
that no grand jury shall be called in the North West Terri 
tories.

The Act of 1877 gives power to a stipendiary magistrate and 
two justices to try a chargc of murder in a summary way, but 
exprcssly provides that there is to be no grand jury summoned in 
the Territories.

The Act of 1880 repeals all prior Acts, and it differs from the 
* former Acts in three special features: (1) The clause providing that 

there is to be no grand jury is left out; (2) the statute 32 & 33 
Vic. c. 30, which specially provides for a coroner’s inquest as a 
means of putting offenders on trial, is specially introduced into 
the North West, and (3) the direction that the trial is to be 
summary is omitted from the new Act. „ 's

It appears, therefote, that the common lavv requisite of a/pre 
liminary investigation was in force in the North West previpus to 
its incorporation into the Dominion ; that the Dominionystatutes 
provided at one period that no grand jury should be called, but 
that this is now repealed ; (ind that the institution of a coroner’s 
inquest has never been in any way interfered with, but on the 
contrary has been specially introduced into the North West by 
the Act of 1880. The common law is left, therefore, by the
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grand jury. Sections 1, 2, 4, 58, 59, 60, 62, 63 and 65 of the 
Procedure Act, also presuppose the existence of a grand jury. 
These two Acts are introduced into the Territories for use there, 
for the first time by the Act of 1880.

A coroner's inquest is not unworkable in case a body cannot be 
found or is decomposed. In such case a special commission 
be issued, Soys on Coroners, p. 122. Nor canit be said that a 
coroner’s inquest is in any way obsolete for it is expressly pro
vided for by the statute of 1869.

can

s
t
j\29th June, 1885. ]

Wallbridge, C. J.—The prisoner, John Connor, was tried at 
Regina, in the North West Territories, on the first day of May, 
1885, upon the charge of having on the 6th of April, 1885, 
feloniously and of malice aforethought, killed and murdered one 
Mulaski.

The trial took place before Hugh Richardson, Esquire, one of 
Majesty’s stipendiary magistrates, in and for the said Terri- 

and Henry Le Jeune and Henry Fisher, two of Her 
Majésty’s Justices of the Peace in and for the said Territories, 
with the intervention of a jury of six.

The North West Territories Act, 1880, 43 Vic. c. 25, s. 76, 
enacts that each stipendiary magistrate shall hav.e power to hear 
and determine any charge, against any person, for any criminal 

‘offence, alleged to have been committed in the North West 
Territories.

Section 77 of that Act enacts as follows : “A person con- 
victed of any offence punishable by death, may appeal to the 
Court of Queen's Bench of Manitoba, which shall have jurisdic- 
tion to confirm the conviction or to order a new trial."

Under this section the prisoner has appealed to this Court.
We have carefully examined and considered the facts and 

of opinion that the jury was fully wa^ranted and sustained in 
their verdictof “ guilty.”

The authority of this Court is limited upon this appeal either 
to confirm the conviction or to order a new trial.

The British North America Act, 2867, section 91, under the 
head “ Distribution of Legislative Powers,” enacts, “that the 
exclusive legislative authority of the Parliament of Canada ex- 
tends to all matters coming within the classes of subjects, next
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15, returns to the Lieutenant-Governor provided for; and 
section 77 provides for the appeal to the Court of Queen’s Bench 
for Manitoba, before referred to.

The statute may be fairly read as providing for summary trials 
in certain cases by astipendiary mägistrate without a jury, and 
in certain other cases by a stipendiary magistrate with a justice 
of the peace, and a jury of six.

The statute 32 &33 Vic. c. 32, entitled “An Act respecting 
the prompt and summary administration of criminal justice in 
certain cases,” is an Act of similar purport to the Act now under 
consideration, and many of the cases now triable under that Act 
were formerly proceeded with and tried by the presentment of a 
bill before a grand jury; and under that Act no mention is 
made of dispensing with a g^and jury, but a procedure is given 
by which the crimes therein enumerated are to be tried; that 
procedure being followed, the case is lawfully disposed of with
out a bill first having been submitted to a grand jury.

Under the North West Territories Act of 1880, the procedure 
is also laid down, and in my opinion contains all that the law 
requires to be observed. This Act makes, provision as to who 
shall be judges, ijunely, the stipendiary magistrate and a justice 

of the peace, and provides for summoning of ä jury of six, and 
the mode of summoning them and by whom; the power of 
compelling the attendance of witnesses ; the right of the prisoner 
to be heard by counsel; and make? no provision for summon
ing a grand jury, or their qualification.

No complaint is made that the requirements of that Act have 
not been observed.

It is urged however that the charge upon which the prisoner 
has been tried was not found by a grand jury, before it was 
submitted to the jury provided for in sub-section 5 of section 76 
43 Vic. c. 25.

To this I say that the North West Territories Act 1880, whilst 
it provides for the trial, who shall preside, and the number of the 
jury for such trial, does not provide, either for a grand jury, for 
their qualification, nor any means for securing their attendance.

Whilst this Act provides for the trial of capitai offences, it 
also introduces certain sections of the Act for procedure in crim
inal cases, and declares that those sections shall apply and be in
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uninhabited country are said to take the Common Law of Eng
land with them. Although the grand jury may exist at common 
law, it is an institution, and not the law itself. I can find it 
nowhere laid down, that this institution more than any other 
institution existing from tirne immemorial accompanies the sub- 
ject, but I find it laid down that such colonists carry with them 
only so rnuch of the English law as is applicable to their own 
situation and the condition of an infant colony, which State is 
applicable to the present position of the North West Territories, 
or at least they have been so treated by the Parliament of 

Canada.
The same reason which dispenses with the finding a true bill 

by a grand jury dispenses also with it before a coroner’s jury.

The British North Amerioa Act, 1867, gave exclusive power to 
the Dominion I.egislature to legislate as to the matters 

ated in the subjects mentioned in No. 27 of that enumeration, 
and that nurnber expressly mentions as such matters, both 
criminal law, and the procedure in criminal matters. They have 
so legislated by passing the North West Territories Act of 1880, 
and have provided a procedure omitting grand juries, and we 
must assume that they have done so advisedly.

In my opinion a new trial should be refused, and the 

conviction confirmed.

Tavlor, J.—The prisoner was on the first of May, 1885, tried 
. for the crime of murder, before a stipendiary magistrate and a 

justice of the peace, at Regina, in the North West Territories. 
Upon the trial he was found guilty, and sentence of death 
was passed upon him. He now appeals from that conviction to 
this court under the provisions of Dom. Stat. 43 Vic. c. 25, s. 77.

In the notice of appeal which was served, three grounds 

of appeal are stated. But the principal ground argued by counsel 
his behalf was, that the proceedings were irregular, inasmuch 

as there was no preliminary inquiry before a magistrate, and 
indictment found by a grand jury or coroner’s inquisition accus- 

ng him of the crime.

It is not contended on the part of the Crown that there was an 
ndictment found by a grand jury, or any coroner’s inquisition 
accusing him of the crime, but it is urged that the Dominion 
Legislnture having by statute provided a rnethod of procedure for
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district thereof when formed, under such names, at such periods 
and at such places as the Lieutenant-Governor may from time to 
time order.”

The 6ist section provides for the appointment of a stipendiary 
magistrate or stipendiary magistrates, and the 6and & öjrd sec- 
tions define the jurisdiction of these magistrates.

The 64th section provides that the Chief Justice or any judge 
of the Court of Queen’s Bench for the Province ofManitoba 
with one stipendiary magistrate as an associate, shall have power 
and authority to hold a court under section 59, to hear and 
determine any charge preferred against any person for any offence 
alleged to have been committed within the North West Territories. 
In any case in which the maximum punishment for the offence 
does not exceed five years imprisonment, in a summary way, and 
without the intervention of a jury. In any case in which the 
maximum punishment for such offence exceeds five years 
imprisonment, but is not punishable with death, in a summary 
way without a jury, if the prisoner assents thereto, or if the 
accused demands a jury, then with the intervention of a jury not 
exceeding six in number. In any case in which the punishment 
for the offence is death, ,the trial was to be with the intervention 
of a jury, not to exceed eight in number.

_______ i
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The 5th sub-section of that section 64, is in these words - 
“ The Lieutenant-Governor and Council or Assembly, as the case 
may be, may from time to time, make any ordinance in respect to 
the mode of calling juries, and when and by whom and how they 

be summoned or taken, and in respect of all matters

M

a may
relating to the same ; but no grand jury shall be called in the 
North West Territories.”

In 1877, by Dom. Stat. 40 Vic. c. 7, several sections of the 
repealed including that Ö4th section, and381b Vic. c. 49, were 

another section was substituted for it. The amended 'section 
makes no provision for the Chief Justice or a judge of the Court 
of Queen’s Bench for Manitoba, sitting with a stipendiary magis- 

associate, but triäls are to take place before the stipen
diary magistrate alone in certain cases, before the magistrate and 
a justice of the peace in certain other cases, and where the puniSh- 
ment for the crime is death, then before the stipendiary magistrate 
and two justices of the peace. In all cases to be tried by a jury 
the number of jurors is limited to six. The sub-section which

i trate as an
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thcre was no jury system, either grand or pctit, as an incident to 
these courts. The Dominion Legislatuie was for the first timc 
creating courts and providing for trial by jury. They then gave 
the I.ieutenant-Governor and the constituted anthorities in tlie 
North West Territories power to make ordinances for regulating 
the calling of juries, and the words “ but no 
called in the North West Territories,” were inserted not for the 
purpose of abolishing an already existing grand jury system, but 

as a
They were inserted not to abolish something already existing, but 
to prevent the calling into existence as a part of the system then 
established something which did not before exist, or at all events 

was in abeyance.
There can be no doubt, I, think, of the power of the Dominion 

Legislature to abolish the mode of procedure by grand jury in any 
Vrovince in which it now exists. If so, surely they had power to 
say that that mode of procedure shall not begin to be used in 
a part of the Dominion, where it-has not bcen used hitherto.

The right of a criminal to be tried by a jury of twelve, stands, I 
conceive, on just the same footing as his right to have an indict- 
ment found against him by a grand jury before he is tried, yet 
here we find the Legislature providing that the jury shall consist 

of six only.
That the words “ but no grand jury shall be called in the North 

West Territories,”'-are not found in the Act of 1883, does not 
furnish an argumenj in favor of a grand jury being necessary now. 
In the former Act power was being given to the Lieu- 
tenant-Governor to deal with the question of calling jurors, 
and such words might well be inserted to limit his powers. In 
the Act of 1880, he is given no such power, the only power 
is given to the stipendiary magistrate, and he is given power only 
to summon jurors for a trial. That of itself excepts the power 
of calling a grand jury. That could never be called for the trial. 
A grand jury is called to inquire of all offences in general in the 

' Tcounty, determinable by the court into which they are returned'.

As to. the necessity, in the absence of a finding by a grand jury, 
of a coroner’s inquisition accusing the particular person put on 
his trial, it may be that such an inquisjtion would be a good sub- 
stitute for an indictment, and something upon which a prisoner 
could be arraigned. Such a proceeding however seems obsolete.
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tried, “thenand there to prosecute or prosecute and give evidence.” 
So in regard to bail of theaccused, it is to be bail conditioned 
for his appearance at the time and place of trial, and that he will 
then surrender and take his trial.

In my judgment the Dominion Legislature, has, as it had full 
power to do, by the 43rd Vic. c. 25, enacted a complete method 
and system for dealing with and trying in a simple and untechni- 
cal manner offences committed in the North West Territories.

This has been followed in the present case, and under it the 
prisoner has been regularly charged, tried and sentenced.

No argument for a new trial was founded upon the insufficiency 
of the evidence to convict the prisoner, but being a capitai case I 
have carefully read it, and in my judgment, upon thé evidence he 
was properly convicted. The appeal should in my judgment be 
dismissed and the conviction confirmed. >

Dubuc, J., delivered an oral judgment, in which he concurred 
in the judgments read by the other members of the court»
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ANLY v. HOLY TRINITY CHURCH.

Mechanic's Lien Act.—Assignment of consideration dy 
contractor.—Priority.

Udd, 1. A sub-contractor is entitled to assert a mechanic’s lien, even although 
the contract between the owner and original contractor provides 
that no workman should be entitled to any lien.

2. An assignee of the contract price for the erection of a building, is not 
entitled to the money as against the lien of a sub-contractor, unless 
the owner has in good faith bound himself to pay the assignee.

By a building contract dated the 251*1 day of June, 1883, made 
between J. G. McDonald of the first part, the defendants the 
Church of England Parish of Holy Trinity, Winnipeg, of the 
second part, and J. H. Ashdown and W. W. Macalister, sureties, 
ot the third part, it was agreed that said McDonald should erect 

church for the said parties of the second part, at the sum of 
$591890, payment thereof to be made fortnightly, as the work
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Holy Trinity Church. ? d b k °" comPletion of contract ii- jIi

Vours truly, 1 :
IJas. G. McDonald.

B. Ross, who in his 
_ acopyofitleft With

Proved his claim in the mXrisoffi deal£/ith’ until Ashdown 
cause. r office' under the decree in this

the work wfth sufflciÉnt dhfge^he^h n0thhaving Pros<*uted 

^rk out of his hands Z ’ ,he churchwardens took the v 
McDonald with their outlay; after whth ST charging 
h,m a sum in their hands of ^bout L 0== ""“T1 dlle *>

The plaintiffs, who were snh ™ .

evideL0saiedr:7tde,iVeredt0SaidF'
meaboutthe’2Istorrp™e4dt0meand
was to be paid at the +
it away.

;
mgh

,'i!

iade
the
the

des,
rect 
1 of
rork



250 MANITOBA LAW REPORTS.

his hands, but subsequent to the date of the order given by 
Mc.Dönald to Ashdown, and obtained a decree for payipent out 
of any monies remaining in the hands of the church coming to 
McDonald on his contract.

On claims being proved in the master’s office, the master 
allowed the claim of Ashdown for the $2,000 mentioned in the 
order as a first charge on the monies in the hands of the church, 
holding that the order constituted an equitable assignment of 
$2,000, part of the monies coming to McDonald, and took 
priority over the liens.

From this report the plaintiff appealed. y
¥ F. S. Nugent, for the plaintiff, the appellant.

W. R. Mulock, for defendant.

/. B. Mc Arthur, Q. C., for lien holders other than the 
plaintiff.

Hon. S. C Biggs, Q. C., and/. H. Bröwn for the respondent 
Ashdown.

u
t1- \_i2th May, •1885.'] 1

Dubuc, J.—The order of McDonald to Ashdown was, no I 

doubt, a good equitable assignment, of what McDonald conld 1 
then assign. The church had the right tg accept the order, or i

to refuse to accept it. If they had accepted it unconditionally, 1
they could be forced to pay it, whether they had any money in I
their hands at the completion of the building, or not. And in I

case of no money remaining in their hands, they would no less 1
be bound to pay such order, and would be left to their remedy 1
against the sureties. It is true that when the order was made ■
and presented, there were then moneys earned by McDonald in i
the hands of the church, kept by them to insure the completion i
of the building, But it was kept for the very purpose of having I
the building completed,, in case they should take it from the i

hands of McDonald. 1
However, the church did not accept the order. The evidence I 

shows that it was only filedaway. This might amount to a con- I 

ditional, acceptance, and the implied condition would be, that 1 
the order would he paid, provided there would be funds enough 1 
to complete the building, after satisfying all just claims against 1 
the same. I
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was employed on the building unless he consented to 
agree to such provision.

I suppose that Ashdown was acting in good faith; he may 
igth paragraph of the contract was abso- 
binding on all persons working on the

man

thought that the 
lute, and would be 
building; but he had the means of knowing how matters stood 
by looking at the statute; while the plaintiff Anley, relying 
his right under the statute, had no means of knowing that 

order. So, on the question of

have

on

McDonald had given such an 
good faith and merits, the plaintiff is on the right side.

It was agreed that the order should be protected as payment 
made in good faith under section 18 of the Mechanic’s Lien 

But section 18 afforjls protection only to payment made 
in good faith. And an order not accepted, or at least not 
accepted unconditionally, cannot amotint to payment. It was 
also contended that the right of Ashdown to the money depended 

condition which happened. It is clear that there was no

Act.

C

expressed condition; the implied one was that the order would 
be paid, providedAhere remained in the hands of the cliurch 
sufficient fundsyté complete the building; and to complete the 
building, meatis to satisfy all just claims upon the same. 
fact that the/plaintiffs lien has not been satisfied, shows that the

b:
T
ccThe
it,
Tc

condition did not happen.
Besides'that, the protection afforded by section 18 appears to 

be in favor of the owner. The owner here, not having paid the 
money nor become absolutely liable for it, does not require such 
protection, and it is not invoked in his favor. Can a third party 
for whorn such protection was not created, who was not con- 
templated by the statute, who has only an order not amounting 
to payment, invoke in his favor the protection of bona fide pay
ment under the said section 18? I do not think so.
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If a contractor, by giving orders such as the one in question 
’ here, could anticipate the paymentsTvhich might become due 

under his contract, he would have the means of entirely defeat- 
ing the liens of every mechanic or laborer working on the build
ing. But the statute is made for the very purpose of protecting 
the mechanics, and others working upon the building, and the 
contractor cannot be permitted to so elude or defeat the statute 
to the prejudice of tlie mechanics and laborers, without their 
coitenting or agreeing to it.

1 think the appéal should be allowed with costs.
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v- THE SINGER>y sevving machine CO.

0- (In Appeal.)
Corporation. —Libel. —Ma/ice

Iv' F' HaSel for plaintiff.
A' C Killam’ Q- C, for defendants.
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published by its servants or agents, whenever such publication 
comes within the scope of the general duties of such servants or 
agents, or whenever the Corporation has expressly authorized or 
directed such publication.” But in Roscoe's Nisi Prius Evt- 
dence (15 Ed.) p. 810, it is said, the question is hardly 
yet finally settled.

Mr. Odger also says, (p. 368) “ whether a Corporation can be 
guilty of express malice, so as to destroy a prima facie privilege 
arising from the occasion of publication, has not yet been 
decided : but semble it can.”

The authority cited in support of this is Whitfield v. The South 
Eastern Railway Co., E. B. &E. 115. But that case scarcely 
supports so wide a staterpent of the law. It came before the 
court upon demurrer. The declaration averred that the plaint- 
iffs carried 011 Business as bankers, under the firm of The Lewes 
Old Bank, and the defendants were proprietors of, and managed 
by their servants and agents, a systeni of electric telegraph upon, 
along, and over, their line of railway, and the defendants, while 
the plaintiffs were such bankers, wrongfully, falsely and malicious- 
ly, by means of said telegraph, transmitted and sent and pub- 
lishcd, from a certain station to another station, and there 
falsely and maliciously caused to be written, printed, copied, 
circulated, and published, the false, malicious and defamatory 
words and message following : “ The Lewes Bank,”thereby mean- 
ing the said Lewes Old Bank, “ has stopped payment.” Then 
followed three similar counts for transmitting to different stations 
telegraphic messages of a similar purport. The fifth count 
averred, that the defendants, while the plaintiffs were such 
bankers, &c., by their servants and agents in that behalf, falsely 
and maliciously wrote and published, and caused to be written 
and published, of and concerning the plaintiffs &c., the false, 
malicious and defamatory words, “ The Lewes Old Bank has 
stopped.” In giving judgment on the demurrer, Lord Campbell, 
C. J., after remarking that the demurrer could only be supported 
on the ground that the action would not lie without proof of 
express .malice, said, “ But if we yield to the authorities which 
say that in an action for defamation, malice must be alleged, 
this allegation may be proved by showing that the publication 
took place by order of the defendants.” And his Lordship 
referred to The Eastern Cdunties Railway Co v. Broom, ö^Exch. 
314, in which it was held, that an action of trespass might be
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evidence against the Corporation. The Court did not think it 
necessary to give any opinion on the question whether this form 
of action would lie against a Corporation, but Alderson, B. 
expressed the opinion that it would not. Hislanguagewas, “It 
seems to me that an action of this description does not lie against 
a Corporation aggregate; for in order to support the action, it 
must be shown that the defendant was actuated by a motive in 
his mind, and a Corporation has no mind.”

But in Edwards v. The Midland Railway Co., L. R. 6 Q. B. 
Div. 287, the Court declined to adopt or follow this judgment of 
the learned Baron. And in Abratfi v. The North Eastern 
Railway Co., L. R. 11 Q. B. Div. 440, when, in the Court of 
.Appeal, the Solicitor General proposed to argue that a corpora- 
could not be guilty of malice, Fry, L. J., cited (see note on 

\ page 446), the Case of Edwards v. The Midland Railway Co., as 
an authority to the contrary, but it became unnecessary to 
decide the point.

In neither of these cases was reference made to the case of 
Henderson v. The Midland Railway Co, 20 W. R. 23. That was 
an action brought against the company for malicious prosecution, 
in which the plaintiff was non-suited at the trial, the judge hold- 
ing that want of reasonable and probable cause had not been 
shown. In Term the non-suit was set aside. No objection was 
taken at the trial that the Corporation could not be liable for 
malice. Cleasby, B., said, “As to the questipn whether an 
action will lie against a body corporate for malicious prosecution 
it is unnecessary for me to say anything.” Bramwell, B., was 
of opinion that this form of action would not lie against a 
Corporation. He said “ I cannot understand how malice can 
exist in a body corporate ; a Corporation aggregate must neces- 
sarily be destitute of malice. 
capable of acting maliciously.” Chief Baron Kelly said “If 
the question were brought before us in a proper form, I might 
or might not agree withmy brother Bramwell.”

In this case, there is no evidence that the defendants, a Corpo
ration*. or the directors or managing board of the Corporation, 
authorized, or had any knowledge of, the letters in question 
being written. And in the present State of the law, it would 
in my judgment, be unsafe to hold, in the absence of any stich 
evidence, that the defendants can be made liable for express 
malice, so the rule should be made absolute to enter a nonsuit.
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the same land ; also a deed from Adamson to the trustees of 
Knox Church, dated the 4th of August, 1883.

Mr. Mackenzie, called as a witness, says, the reason for con- 
veying to Adamson, was, that he contracted originally with the 
Hudson's Bay Company, and they would not recognize any one 
else. I am not convinced by this reason, if they would not 
recognize any one else, I suppose they could be made to 
do it.

This land was reconveyed to Adamson, that he might get a 
deed from the Hudson’s Bay Company, and then convey to the 
trustees of Knox Church. Adamson paid nothing, and the con- 

.sideration named in the deed is nominal, namely,

This was done in order Aiat the title Irom Renwick, the bank 
agent, might be perfected in the trustees of Knox Church.

Adamson conveyed to the trustees of Knox Church on the 4th 
of August, 1883 ; on that same day, and presumably before the 
execution of the deed, (though not proved) the Canadian Bank 
of Commerce placed their executions against goods and lands 
in the sheriffs hands, at 11.30, a. m.

The case has been argued upon the assumption that the execu
tions were in the sheriffs händs before the execution of the 

deed.

The date of Adamsoffs deed from the Hudsoffs Bay Company 
is not proved, nor that he ever had a deed. What kind of title 
had Adamson then on the 4th of August, 1883.

I think he had the equitable fee simple. But of this he was 
seized in fee as trustee only.

If the trustees of Knox Church have not got a title, then the 
money is yet theirs. The'plaintiffs only claim to it, is upon the 
supposition that they, the trustees, have a title, and as. against the 
plaintiffs, who seek to recover the consideration money, I can. 
assume that Adamson had a title when he conveyed to the trus
tees of Kilox Church. I think the plaintiffs are bound to admit 
that, as it is part of their case.

It is proved that on the 4th of August, 1883, at ir.30 a. m., 
the sheriff of the Eastern Judicial District, (in whose district the 
lancjs lie^eceived executions against goods and lands against ; 

Adamson.
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1 hands the effect of this was in the words of the statute, “ and 
^ under it, the land shall be bound.”

The execution creditor ctfuld do nothing, until the expiration 
of a year from the receipt of the writ by the sheriff. The same 
section of the Act provides for the registration of the judgment, 
and declares that the registration of such judgment shall create 
a lien or charge upon all the estate and interest of the defendant. 
Adamson had no estate except as trustee, and had no beneficial 
interest whatever in theland. He could have declared the trusts 
himself at any time. Even a bankrupt may declare them after 
his bankruptcy, B ates v. Graves 2 Ves. b88.

A purchase from a trustee for value witllput notice is protected, 
so the trustees of Knox Chi)rch acquired me title freed from any 
trusts. I

In my opinion the estate thus vested in Aelärnson was not 
liable to seizure. Hamilton Provident Society v. Gilbcrt, 
6 Ont. R, 439 ; Blackburn v. Gummeson 8 Gr. 331.

But the solicitor for the trustees of Knox Church has paid off 
the execution against lands, and this appears to me to have been 
a voluntary payment; and this is the money the plaintiffs are try- 
ing to recover back. One effect of paying this money into the 
sheriffs hands was to prevent the defen^ants in this issue from 
enforcing their execution against Adamsoffs other property, if 
he had any, and this gives them a just cause to complain and 
to resist the plaintiffs efforts to recbver it.

There is no evidence of negotiation with the plaintiffs or 
notice.to them, or reservation of the payees right, as in Doe Dem 
Morgan v. Boyer, 9 U. C. Q. B. 318, there is nothing to show 
the money AVas not voluntarily paid. Besides tfiis is not an action 
to re^ovej/back money paid by the person who paid it, It is an 
action' to recover money paid into the hands of the sheriff by a 
purchaser of land to satisfy an execution which he believed 
(though erroneously as I hold,) formed a charge upon it, and 
•this action is brought by another, the Federal Bank, who claim 
the land was theirs or held for them by Renwick, and by him 
conveyed upon trust to Ädamson. This action really is to try 
the title to the land, and the plaintiffs only right to demand 
this money arlses from; the ,title they thus assert. Linden v. 
Hooper, 1 Cbwp.414; Gingell v. Purkins, 4 Exch. 725.
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out refereike £to the question of the plaintiffs’ interest in the 
lands referred to in the evidence. I have not fully considered 
the points involved in that question, and I do not desire to 
express any opinion upon it.

The issue is whether “ the rnoneys in the hands of the sheriff 
of the Eastern Judicial District, being part of the proceeds of the 
sale of Lots Nos. 9, 225 and 226 in Block 4 HudsoiVs Bay Co’s 
Reserve, all or some part thereof are the property of plain- 
tiffs as against the defendants. ’'

In considering the question here raised, it is advisable to 
collect all the evidence relating to tÅe payment of the money to 
the sheriff. There is so little that I will State it in full.

The first, that of Robertsin, is as follows:—

Q. You are deputy sheriff ? A. Yes.

Q. You produce executions against Robert Adamson ?

A. The Canadian Bank of Commerce, fi. fa. goods and lands, 
dated the 4th day of August, 1883, received same day at 
11.30 a. m.

Q. Did you ever receive any moneys on any executions, pr 
this, against Mr. Adamson, and if so, from whom ?

A. We received from Bain Blanchard & Mulock, #3,648.15 
on the i4th of September, 1883.

Q. Why was that paid to you ?

A. I was informed at the tirne it was paid as owing on some 
land in the city, being Mr. Adamson’s land.

6. It j/vas received as against lands, not against goods ?

A. We had no goods received, it was understood at the time 
that it was some land that got into his naine in some way.

Q. And upon receiving that you gave a certificate that that 
money was free from execution ?

A. Yes,

Q. You refused to give that certificate uutil that money was 
received ?

A. Yes.

Q. Did you, or not refuse to give that cerjjficate until that 
money was paid ? "
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I A. Yes.
Q. You got your land originally from Mr. Adamson ?
A. Yes.
On cross-examination, Mr. McKenzie admits that personally 

he knows nothing of the payment to. the sheriff, but that he 
believes that Mr. Blanchard, acting for Knox Church, paid the 
money which was paid to the sheriff.

This is all the evidence that is given, that can bear in any 
way upon the circumstances ot the payment to the sheriff.

What is there shown amounts to no more than this, that the 
solicitors for the trustees of Knox Church chose to pay to the 
sheriff upon an execution against Adamson, a portion of the pro- 
ceeds of the sale to that 'church of certain lands, and that the 
sheriff or ,his deputy, until such payment was made, refused to 

■ give a certificate that there were in the sheriffs hands no execu- 
tions against Adamson’s lands. It is uncertain whether Mr. 
McKenzie refers to this payment to the sheriff when he speaks of 
a payment in to court, but even if he does it is clear that he 
speaks without any real knowledge of the circumstances, and his 
evidence adds to our information only the fact that there was a 
contention as to how the different rights to the property should 
be decided.

There is nothing to show that there was any arrangement with 
the defendants, the sheriff, or even with the plaintiffs, that the 
purchase money or any portion of it should be paid to the sheriff 
as agent or trustee for the plaintiffs, if they were beneficially 
entitled to the lands.

The plaintiffs, if Vendors of and entitled to the lands, coulct 
have no right to the jmr/fiiase money in the hands of the solicitors 
for the purchasers, or in the hands of any one to whorn the 
solicitors chose to pay it, unless the payment was made to a party 

stakeholder or bailee, agent or trustee, for the plaintiffs; or, in 
other words, it was in some way appropriated by the payment to 
the use of the plaintiffs.

Here the appropriation, whethef rightly or wrongly, was made 
to the use of the defendants, or upon their execution, and, if the 
plaintiffs were entitled to the purchase money, their only recourse 
js just what it would have been if the purchasers or their solic
itors still held the money, a proceeding to recover the balance of 
their unpaid purchase money.
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The sheriff, having on the 8th of August received notice of the 
plaintifFs mortgage, at first declined to proceed with the seizure 
of the goods under the defendant’s execution, but on being indem- 
nified by them he finally did so. The goods in the hotel were 
valued at $1,092 and were bought en bloc by the defendants atfifty 
cents on the dollar. They paid the amounts necessary to satisfy 
the prior executions and sheriffs fees, the balance $306,67 they 
retained, and that sum was credited on their execution.

The plaintiff now sues the defendants to recover the amount 
of her mortgage, the declaration containing one count in tres
pass for taking the goods and another in trover. To these are 
added the common counts, for goods sold and delivered by the 
plaintiff to the defendants, fpr money received by the defend
ants for the use of the plaintiff, and for interest. The defend
ants plead to the first and second counts, that the goods and 
chattels were not the goods and chattels of the plaintiff, and not 
guilty. To the common counts they plead never »äebted and 
payment.

The action was tried at 
■ the Chief Justice, with a jury, who found a verdict in favor of 

the plaintiff for $288. The defendants now move against the 
verdict' to enter a non-suit, or for a new trial on a number of 
grounds.

At the trial and also in Term the defendants impeached the 
validity of the plaintiffs mortgage as having been made for the 
'purpose of giving her a preference over the other creditors of 
Beaubier & Ferguson, at a time when they were insolvent. 
Beaubier, who was examined as a witness for the defendants said 
the mortgage was executed for the purpose of giving her 
preference a head of the rest.” 111 gave it,” he said, “ to pre- 
fer her to the other creditors.” But this evidence, given as it 
was with an evident leaning in favor of the defendants, and met 
as it was so fully by the evidence of the plaintiff and of her 
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The question of abandonment is one of intention, and there is 
no evidence here that the sheriff intended to abandon the 
seizure made under the prior executions.

In Hincks v. Sowerby, 4 Ont. App. R. 113, a bailiff, on the 
24th February, went with an execution against Ralph Hincks to 
thehouse of one Salkeld,and there wrote “ seized” on part of a 
sexving machine belonging to Hincks, but did not .remove it 
owing to the roads being blocked with snow. The rest of the 
machine was at another house, and the bailiff went there and 
told the parties that he seized it, but did nothing more until the 
23rd of June, when he took it into his possession. The court 
held that there was no abandonment by the bailiff, and that a 
purchaserat thesaleby him had acquired a good titlé as against a 
mortgagee under a chattel'mortgage made by the debtor on the 
i8th of June. \

Under the common counts the plaintiff cannot recover. No 
money was received by the defendants for the use ortiie plain
tiff, nor were any goods sold and delivered by her to th<hn.

Reluct^ntly I am compelled to corne to the cdpclu- 
sion that the- plaintiff cannot maintain this form of action and 
that a non-suit must be entered. I have come to the conclusion 
most unwillingly because I believe the plaintiffs claim is an 
honest bona Jide one, and the defendants have obtained a most 
undue advantage over her.

The rule must be made absolute to enter a non-suit.
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title was produced within a certain time. On i2th January, 
1883, plaintiff served defendant with a notice to complete title 
by ist February next, or he would declare sale rescinded. On 
ist February plaintiff went with money to defendant to pay him, 
a deed to be executed, and a letter declaring sale off unless deed 
executed. Defendant was not at home. 
at his place. Next däy they met in the Street, when defendant 
said he was expecting to complete title very soon.

The land had been owned by the C. P. Railway Co, and had 
passed through several hands before being transferred to defend
ant. Defendant had fully paid, in June, 1882, for the lots 
purchased by him ; but he could not get his title, because there 
was a certain sum due on ^inother lot, in same section, which had 
not been fully paid for. And during the summer defendant did 
not know which lot was so unpaid, and what amount was due. 
It appears, he never inquired about it, until January, 1883, after 
he had received the notice of the i2th January. He found out, 
paid #151 and some cents, and then application was made to the 
C. P. Railway Co. for title for his property, which came only 
after action commenced.

The agreement has a provision that time is of the essence of 
the agreement, and unless the payments are punctually made, 
vendor may re-sell. And the time so fixed was to expire on ist 
July, 1882. But on said date plaintiff waived his right under 
agreement, by paying part of the last instalment and agreeing to 
wait an indefinite time. And until the i2th January follow- 
ing, he asked defendant several times^o complete his title, but 
it does not appear Ihat he either pressea or urged him to have it 
completed. He never, during said period, told him that he 
would declare sale rescinded. v •

When he asked defendant to have his title conMfleted, he 
seemed to have been satisfied with the answer of the defendant, 
that he expected to complete it in a short time. This conduct 
of the plaintiff amounted to a continued waiver. Cutts v. Thodey, 
13 Sim. 206 ; Nokes v. Lord Kilmorey, 1 De G. & Sm. 444.

Where time is of the essence of the contract, the purchaser 
should not be content with merely asking the vendor to take the 
necessary steps towards completing the purchase, but should 
diligently press him to do so. Dart on Vendors and Purchasers, 
gth Ed. 421, and authorities cited.
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Promissory note—Presentment.—Endo\se} against maker for 

nioney paid to his rise.
Ileld. 1. Evidence is admissible to prove that words now appearing
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4. An indörser suing the maker, upon the note, need not prove pre
sentment and notice to himself, but if he sue for money paid to the 
of the maker he must show that he 
request, to pay.

5. Evidence not objected to at the trial

-

egally liable, ör an express

mot be objected to in Term. 
6. The plaintiff—an indorsee of a note—mny even at the trial strike 

out the name^ of prior indorsers. \

A. C. Killam, Q. C., for plaintiff.
H. M. HowcltQ.Ci for defendant.

1

!: [/Ärt May, 7ÄÄ5.]
Tavlor, J., delivered the judgmenf of the Court:.(«)—The 

plaintiff, as indorsee of a promissory note, sues the defendant as 
the maker.

The declaration contains a count: That the defendant, on the 
27th day of March, 1883, by his promissory note, now”overdue, 
promised to pay to the order of M. B. Wood, at the Imperial 
Bank of Canada, Winnipeg, $2,000, two months after date, and 
the said M. B. Wood indorsed the said note to the plaintiff, and 
the said note was duly presented for payment at the Imperial 
Bank of Canada, Winnipeg, aforesaid, and was dishonouredy' 
whereof the defendant had notice, but the defendant did not piCy 
the same. 1 To this count are added the common eounts. ['The 
pieas are—First, nonfccit. Second, that M. B. Wood did not

i

.

(a)—Present—Wallbridge, C.J., Taylor, Smith, JJ.
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The evidence of M. B. Wood proves that when he indorsed 
the note that printed matter was not on it. The plaintiff also 
proves that these words were not on the note when it 
indorsed. by him. He says that when he received it from the 
defendant it had on the back of it the signature of M. B. Wood, 
and nothing else. He further says that he discounted the note 
with the Imperial Bank, and at that time these words were not i 
on it, but they were so when he received it back from -the bank.- 
This evidence was objected to on the„ground that the plaintiff 
was seeking by parol evidence to vary the' terms of a written 
document. In my opinion the evidence was properly received.
The plaintiff offered it, not to vary the terms of a written 
contract, but for the purpose of showing that after the'contract 
with him was complete by the indorsement of the note in blank 
by M. B. Wood, some third party,had attempted to vary it by 
turning the indorsement sin blank into a restrictive one. The 
plaintiff discounted the note with the Imperial Bank. On 
maturity he paid it, and if the other grounds taken by the 
defendant, and still to be considered, fäil, hnd the plaintiff is 
entitled to recover on the note, he has, I think, a right to treat 
the note as in the State in which it came fo his hands—a note 
indorsed in blank by M. B. Wood, the original payee, and to 
declare upon the note as indorsed to him by M. B. Wood. 
Where there are a number of successive indoysers, a subsequent 
one suing the earlier indorsers, or the maker, and who is,unable 
to prove the intermediate indorsements, may strike them out if S 
he pleases ; and this may be done even at the trial, and after the 
plaintiff's case is closed. !

The first and second pleas are disproved by the evidence ot 
M. B. Wood.

The fourth and fifth pleas are also disproved. It appears that I
the note bearing the indorsement of M. B. Wood was handed I
by the maker to the plaintiff, who discounted it with the Imperial 1
Bank, and the defendant received the proceeds of the discount. I

No evidence was offered in support of the sixth plea. 1
It only remains to consider the questions raised under the I 

third plea, which alleges that the note was not duly presented I 
for payment. I

There seems no doubt that it is necessary, even in an action I
against the maker of a promissory note, to aver preséntment, I
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by any delay in such prpentment, short of the period fixed by 
the Statute of Limitatip\s." And again at page 255, “Bills 
and notes payable at- « tijne certain niust be presented on the 
very 4ay they fall, due.pnd delay in presenting, even for o ne 
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In an American fork ot recognized authority, Daniels on 
NegoUable Instrumefus, the law is thus stated, iq section 597, 
“ Even when a note/is payable at a certain place, as respeets the 
maker, it makes no' difference that the preséntment was not 
punetually made on that very day, unless the maker should suffer 
loss or damage by the delay.”

In the present case presentment is properly averred in the j6 
declaration, but it is alleged that none has been proved. The 
evidence given on the subject is that of the plaintiff. He says 
he discounted the note with the Imperial Bank, and that, “ when 

was still in the Imperial Bank; the 
defendant did not pay it, and it was protested and subsequently 
charged up to my account in the Imperial Bank. 
words, I paid it and took it out of the bank after it was due.” 
This evidence is now objeeted to, as it refers to a faet,' its being 
still in the bank when it became due, which is not shown to be 
within the witness's own knowledge, and is one which he can 
State only from hearsay; but no objection was taken to this 
evidence at the trial; and under the authority of Watson v. 
Whalen) 1 Man. L. R. 300, and c ases there citedj it cannot now 
be objeeted to.

the note became due it

In other

r- i,"
That the note being, when it became due, at the place where 

payable, is sufficient presentment has been frequently decided. ■ 
R was so held in Saunderson v. Judge, 2 H. Bl. 509, and in . 
Bailey v. Porter, 14 M. & W. 44, counsel for the defendant 
arguinjf that presentment to the acceptor should have been 
shown, referred to that 
cqptrary, but said, “ 
which P(Hlock,
express authority on this point, and we are not disposed to 
question it.”

In Ontario the Court of Common Pleas held in Harris v. 
Perry, 8 U. C. C. P. 407 that a note payable “ at the residence 
of D., at Strathroy, only, and not otherwise or elsewhere," did
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To do so it was necessary for him to show, not merely that the 
money paid discharged pro tanto the defendant’s liability t?o the 
holder, but also that it was paid at the request, express or ,' 
implied, of the defendant. There Iwas no express request, and 
the Court held that as the paymerft had been made with the 
knowledge on the part of the plaintiff that he was not bound to 
pay for want of notice of dishonour, it conld not be considered 
as made at the implied request or with the implied authority of 
the defendant. But Parke, B., who'delivered the judgment of 
the Court went on to say, “It is very true, that, if the plaintiff 
here had voluntarily paid the whole bill he might have sued the 
defendant; but this is on another principle, viz., that the 
plaintiff becomes the holder of the bill after it is paid by Kim ; 
and a holder so situatéd may, according to the law-merchant, 
sue the ^cceptor upon the b! 11 itself; for the holder may always 

^ waive the want of due presentment and notice, and sue the
\ acceptor whq is not discharged by the want of it. But the

holder in such case dtfes not sue him as for the money paid to 
his use,1 nor is ar reqqest, express or implied, in such case at all 
material to his recövering the amount.”

Now that is the case here, the plaintiff has paid the whole bill, 
and is now the holder, Isö he can sue the maker upon it as he 
does in the first count of his d^claration.

The evidence shows sufficiently that the note whén due was at 
the place where it is payable, and that is under the authoritidfc a 
sufficient presentment.

The nonsuit should be set aside, and theci rule made absolute 
for a new trial without costs.
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nonfecity and payment. Those of the defendant McLean, aré, 
non fecity that the note was made for the accommodation of the 
plaintiffs, and payment. The action was tried on the 2nd of 
May, 1884, before the Chief Justice without a jury. At the 
triaT leave was given to amend the declaration by inserting 
allegations that the note was payable at the Bank of Montreal, 
Winnipeg, and that it was presented there for payment. After 
hearing all the evidence, the learned Chief Justice .entered a 
verdict for the plaintiffs for $670.48, and reserved leave for the 
defendants to move in Term to enter a nonsuit.

In Easter Term last the defendants Ruttan and McCarthy 
obtained a rule calling upon the plaintiffs to show cause why the 
verdict should not be set aside, and a nonsuit entered, pursuant 
to leave reserved, or a verdict entered for the defendant Ruttan, 
on the following grounds: That the plaintiffs are not the payees 
of the note sued on ; that the note was indorsed by the payees, 
and the plaintiffs are not the lawful holders thereof; that the 
note was altered materially after being signed by the defendant 
Ruttan, so that the liability thereunder was varied and increased ; 
that the plaintiffs took the note with notice of such aiterations 

' unaccounted for; that the insertion of the words “jointlyand 
severally ” in the note after the signature thereto by the defend
ants rendered the same void as against the defendant Ruttan.

Upon the argument of the rule in Michaelmas Term, counsel 
for the defendants asked leave to amend it, by taking the 
grounds as to the effect of the note being altered after 
signature, on behalf of McCarthy as well as Ruttan. To this, 
counsel for the plaintiffs consented, upon the terms of his being 
allowed to amend the declaration by adding a count declaring 
upon the note as a joint note. Both amendments were allowed 
by the Court.

The facts of the case were, that Riäjan was Vice President of 
the Argyle Mining Company, McCarÖiy was Secretary, McLean 
a director, and one Stephen Knight, now deceased, the Manag- 
ing Director. The plaintiffs had supplied the Company with 
machinery, and money was owing to them on that account. 
The Company being unable to pay cash, Knight offered to give 
the Company’s note for the amount, which Erb, the bookkeeper 
and agent of the plaintiffs, declined to take. Knight then
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intended to be joint and several, it was absolutely necessary to * 
interline*tfie words, it was added, “ this would seem to lessen 
the presumption of anything being wrong.”

The"evidence supports the plaintiffs1 contention that Knight 
the agent of the defendants in dealing with this note. But 

even if his authority was limited, so that he could not make the 
alteration, or if he was an entire stranger, can the plaintiffs in 
any event recover on this altered note, in its original form.

The law, as to the effect of an alteration in a w ritten instru
ment, seems to have been first laid down in Pigot's casc, n 
Coke 27, where it was resolved, “ When any deed is altered in a 
point mateiial by the plaintiff himself, or by a stranger, without 

, the privity of the obligee, be it by interlineation, rasing or by 
drawing a pen throtigh alline, or through the midst of any 
material word, that the deed thereby becomes void,” Since 
then the law seems to have been considerably modified, as 
appears in several text-books. Leake says, at page 806, “ If a 
deed or contract in writing, be altered in a material point by a 
stranger whilst the instrument is in the care or possession of the 
promissee, although without his knowledge, it is thereby avoided 
as to his rights under it, but an alteration by a stranger while 
the document is*not in the care or custody of a party, does not 
affect the legal validity, beyond creating a difficulty of proving 
its original condition.” Attson at page 320, States the law thus,
“ If a deed or contract in writing be altered by addition or 
erasure, it is discharged, subject to the following rules:—The 
alteration must be made by a party to the contract, or by a 
stranger while in his possession, and for his benefit; the altera
tion must be made without the consent of the other party, and 
it must be in a material part.” So Addison at page 1237 (8th 
Ed.) says, “ If the alteration has been made by the defendant 
or some third party without the plaintiffs consent, whilst the 
contract was out of the plaintiffs hands, the alteration will have 

effect, and the contract will remain as it originally stood, 
provided the nature and extent of the alteration can be clearly 
ascertained, and it can be seen what the contract was at the time 
it was executed.” The statements of these text-writers seem 
borne out by such cases as the following,—Henfree v. Bromley 
6 East, 309, where an award, in which the umpire, after 
execution, altered the snm awarded, was held void as so altered,
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Dan. Neg. Inst. s. 361, it is referred to as deciding that, one 
partner cannot without special authority make a joint and several 
promissory note in the partnership name.

No doubt there are cases which favor the defendants' conten- 
tion. In Samson v. Väger, 4 O. S. 3, the defendant and one 
Wells made a promissory note payable to one Zwich, who 
indorsed it to the plaintiff. The plaintilT then indorsed it to 
give the note credit, and it was sent to the bank. By' the bank 
it was returned to an agent in the conntry, with the remark that 
the note must be made joint and several. Wells, being informed 
of this, procured a stranger to insert the words “ jointly and 
severally,” after which the note was returned to the bank, and 
discounted. Wells received the proceeds of the discount and 
absconded. The note was, not paid when due, so the plaintiff 
as an indorser took it up, and sned Yager, one of the makers. 
The aiteration had been made without his knowledge, and indeed 
against his consent; that is, Wells when he got the stranger to 
make the aiteration admitted that Yager had refused to allow it. 
At the trial the plaintiff was nonsuited, but leave.was reserved to 
move to en ter a verdict for the amount of the notp and interest. 
In Term the court held that the bank could not have sned Yager,

. since they lent him no money, and knew nothing of him except 
äs his name appeared on the note, and the plaintiff could acquire 
no right of action against him, by paying for him a note which 
he was no longer liable to pay. Whether the court was right in 
deciding the case on the ground it did, may be questioned, but 
the non-liabilitxfOl Yager might be upheld on the ground that 
the aiteration was made while the note was in the possession of 
the bafik, or of some one on its behalf, for the bank sent the 
note back to the agent in the country, for the express purpose 
of having it altered and made joint and several.

The case of Dräper v. Wood, na Mass. 315, went much 
further. There, one of the promissors made a material aiteration 
in a note before its delivery, without the knowledge of the other, 
and it wasjield that the note was void against that other, although 
the aiteration was found to have been made without the know
ledge of the payee, and without any fraudulent intent. The 
case was so decided upon the authority of Fay v. Smith, 1 Allen, 
477, in which the faets of the aiteration being made without the 
knowledge of the payee, and without fraud, were held not ma-
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made, not by a stranger, but by parties to the instrument, one of 
whom had a beneficial interest in it. And the Court distinctly 
held, that if the aiteration had been made by a stranger, the law 
in the United States would reject it, and enforce the note accord- 
ing to its original terms. The ground upon which Fay v. Allen 
was decided, that the aiteration destroyed the identity of the 
contract into which the defendant entered, was not approved of 
by the Court. The language used on that point was., “ Such an 
aiteration is regarded as a mere spoliation, and parol evidence is 
admissible to as^ertain the true tenor of the contract, and thus 
the identity of the instrument is preserved, and full effect given 
to it.”

To my mind, it is unreasonable and unjust, to hold, that an 
aiteration in a deed or t^ther instrument should render it void 
against, and so prejudice, an innocent person who was no party 
to the aiteration, and against whom no fraud in connection with 
it can be charged. That the unwarranted aiteration of a writing 
by a stranger should avoid the instrument, was spöken of by 
Mr. Justice Story, in the case of The United States v. Spaulding, 
2 Mason, 482, as repugnant to common sense and justice, as 
inflicting upon an innocent party all the losses occasioned by 
mistake, by accident, by the wrongful acts of -third persons, or 
by Providence, and äs a rule which ought to have the support of 
unbroken authority, before a court of law should féel bound to 
surrender its judgment to what, he said, “deserves no better 
name than a technical quibble.” 1 The opinion, thus expressed, 
of such an eminent judge, is supported by the language used by 
Baron Alderson, in Hutchins v. Scott, 2 M. & W. 814, “ It is 
difficult to understand why an aiteration by a stranger should in 
any case avoid the deed ; why the tortuous act of a tliird person 
should affect the right of the two parties to it, un less the 
aiteration goes the length of making it doubtful what the deed 
originally was, or what the party meant.”

^ There is no difficulty in ascertaining what the note in question 
here originally was ; the evidence shows that the aiteration was 
not made with any fraudulent intent, and that the plaintiffs had 
nothing to do with the altering of it. They are therefore, so 
far, entitled to recover upon it.
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that the memorandum of association shall contain certain things, 
the first being “ The name of the proposed company, with the 
addition of the word ‘ limited,’ as the last word in such name." 
The 41st section enacts that the company “ shall paint or affix, 
and shall keep painted or affixed, its name on the outside of 
every Office,” etc. The 42nd section imposes a penalty if Jhe 
company does not “ keep painted or affixed its name in manner 
directed,” etc., and subjects any officer of the company who on 
its behalf uses any seal whereon its name is not engraven, or who 
signs on behalf of the company any bill of exchange, etc., 
wherein its name is not mentioned in manner aforesaid, to a 
penalty, and also, to personal liability to the holder of any 
such bill of exchange, etc., unless the 
company.
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pany incorporated or unincorporated, or any name liable to be 
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the word ‘ limited ’ after it," and subjects to a penalty any officer 
of the company who on its behalf uses a seal "where its name 
with the said word ‘ limited' after it,” is not engraven, and tö 
a penalty and personal liability any officer who signs 011 behalf 
of the company any bill of exchange, etc., “wherein its name, 
with the said word after it, is not mentioned."

:

V. j
This is

defendant 
in answer t 
way of cro:

It Mr. ( 
upon his ch 
°pen to hin 
agreement i 
as proved.

I

I
provisions of the Ontario Acts, R. S. O. c. 149, 

and c. 150, s. 4, are similar to those of the Dominion Act.
Upon the whole case, I have come to the conclusion that the 

plaintiffs are entitled to recover upon the added count, declaring 
upon Ihe note as originally mads, and that the defendants’ rule 
should be discharged with costs.

The s- 39.
y

Present; tv, 
Vor. 11.K

»Öl;



MANITOBA LAW REPORTS.
289;s,

ie
tait v. CALLOWAY.

The certainty of proof " °'"'an‘e-~S‘r‘‘t prcf cf ccllract.
" ac(ion for damages. ^ SpeCific Perfo™ance is greater than i„

The bill Was for foreclosure Th» 
for cancellation of the „or,glge ** UP “ gement

EZ" " O™”-,, and ,rit,rin!

K,
of
ie
;r
n
10

a
was made for

y The defendant re-heard.
ie

t, c

if

answer by defendant r 11 1 roceeded,—
-ce of this agreemenr rt ce S ^ ^ Spedfic -form- ’ 

for speciflc performance isgreater th • in

^,^„,3Jrrn,nYonnge, 3a7> c;ted jn
approval.

i-
e The
e fl

proceedings 
an action for damages.

4S.ssrÄt.-*rPÄtK ■"-hen there are two differinn 5 ’ 1 Ves/& Bea.
performance to both. - 6 contracts the c
Howe

>f
d
:S
I,
e

524, and
v Cnii ,?urtrefuses specific
V. callaghan, 8 C. & F.

if
Ca/laghan1

V' fr. R. 4 Eq. 2J2
deZXn,«rC:tn,0rdama^- ^

■'n answer to a suit forZeclosureof Th”' Sped^!i 
way of cross-relief. " °f the "ortgäge,

374-r
5

claim made by the 
rformed,
this by

a
j

anti
f

-pol “s dafmrfhetLZceaojThat aU,d ^ ft-rably 

»Pen to him to sue for damages bu 2 1 think i( is

agreement is too uncertain for a court 0^ eX‘Stence of suct» 
as proved. a conrt of equity to'act upon it

I✓
2

l
e Present; 'Val",ridge, C. u„|,UCi

VoL- H. M. I.. H.
1Smith, JJ.

»9

F



r* i

i
nC&-'

MANJTCg^ LAW REPORTS.290

I
upo

CAREY v. WOOD. agai
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Stay ing procecdings.—A c tion brought without authority.
An action was commencecl artd cärried to trial without the authority of the 

plamtiff. During or imntediqtely. preteding the trial the pl/iintiff first learned 
of its existence, and then toldthe deferickmt that he (the plaintiff) håd nothing 
to do with it. The plaintiff took no steps to stay the action, and, the defendant 
hav ing had a verdict, a motion for a new trial was made on the plaintiffs be- 
half, which was refused. After judgment and execution the plaintift moved 
to stay all procecdings. *
Ileld, That the plaintiff was entitled to the rule as asked.
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Semble. A defendant at common law may call upon the plaintiffs attorney to 
produce his authority for instifuting the aeti It is not so in equity.

Hon. S. C. Biggs, Q. C., for plaintiff. 
J. Martin for defendant.

\27thjune, /&9y.]
Tayi.or, J.—In 1883, an action of ejeetment, Patrick Carey 

against Maria L. Wood, was begun. It1 came on for trial at the 
Autumn assizes of that year for the Central Judicial District, and 
the Chief Justice, before whom it was tried, entered a verdict for 
the defendant. In Hilary Terra, 1884, a rule which lmd been 
obtained in the preceding Michaelmas Term calling on the de
fendant to show cattse why that verdict shoitld not be set aside, 
■was argued. In the following Easter Term, judgment was given 
discharging the rule. Thereafter, thg. defendant’s costs were 
taxed, judgment for her entered up, anij execution issued thereon. 
On-the 6th of September, 1884, the plaintiff obtained a summons 

y in chambers calling upon the defendänt.to-show cause why all 
procecdings shotild not be stayed upon (he writs of execution, or 
why the judgment and writs of execution should not be set aside, 
or such other order made as the presiding judge might see fit to 
grant under the circumstances. The ground upon which it 
sought to stay procecdings,or set them aside, was, that the action- 
had been begun and carried on without authority from, or the 
knoivledge of, the plaintiff. The summons was returnable before 
the Chief Justice, who, after hearing read the affidavits then filed, 
and after hearing partial argument, referred the whole matter to 
the full court.

was
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Mr. Robertson, formerly the partner of Mr. Boultbee, in 
affidavit, says, “I was not aware of anything in connection with 
this suit until I

in 11an

.expi
thejsaw the same entered for trial, and then saw that 

my then partner, Mr. Boultbee, was the attorney for the plaintiff. 
Very shortly before the case was tried, finding that I would have 
to hold the brief, I made some inquiries as to who had given 
instructions for the suit, and I was told that W. R. Black and 
Robert Watson, gentlemen, of the Town of Portage la Prairie, 
had done so, not the plaintiff, and that theyv would instruct me, 
and they did instruct me on the trial, herein, and obtained the 
attepdance of witnesses. The plaintiff never instructed me with 
re^ard to trial, whatever, and was not present at said trial, and 
Ilad nothing to do with same.” Wlien cross-examined on this 
affidavit, he says, “ According to the best of my knowledge the 
laté firm of Boultbee & Robertson did £io business for the 
plaintiff; Mr. Boultbee did business with parties without my 
knowledge in some instances. I have no recollection of having 
seen
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Mr. Carey in the ofiice during the time I was in partnership 
with Boultbee. He might have been in the Office without myseeing 
him, but I do not think it possible that he could have béen there 

■transacting business unknown to me.” Then, äfter saying that 
Boultbee, the day before the trial, wished him to hold the brief at 
the trial, he says, “I then asked him the nature of the action. 
He said it was one of ejectment and boundaries. I then asked 
who the witnesses were, and if he had subpcenaed them, and who 
would be able to give me, the facts. He told me that Black & 
Watson would instruct me and I asked what they Jfed 
it. , He told me that they had given the instructions to bring the 
action, and that they would assist me in explaining the facts and 
getting the witnesses, but as Bemister had made the survey, he 
would point out the measurements, as he had made plans. I saw 
Bemister in the barrister's room, and went over the case with 
him. On second thoughts, I think this was the morning of the 
trial, which commenced early in the afternoon. At the time 
of the adjournment, finding that I required witnesses to prove 
certain points, I sent word to Black and Watson that I required 
those witnesses, and the attendance of Black and Watson on the 
following morning with witnesses, and they instructed me during 
the progress of the remainder of the trial, and procured the 
attendance of witnesses. I remember stating to Black particu- 
larly, and I think to Watson also, that as they were the parties

to do with
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John 0’Reilly informed me that a case was heard in the Court 
House on that day, in which my name appeared as plaintiff. 
I then told him that he must be mistaken, inasmuch as I was 
totally unaware that an action was being carried on in my name. 
On the evening of the same day the defendant called into the 
store in which the said 0’Reilly and I were, and she then said 
that she believed I had nothing to do with this suit, and that 
other parties had told her so before. This was the first conver- 
sation I had with the defendant about the said action.” The 
conversation spöken to by the defendant’s attorney was some 
time after the trial, although he does say that from the conversa
tion he then had with him, “I am sure the plåintiff was well 
aware of the1 use of his name, and he gave me no reason to 
suppose that it was done without his sanction.”

As already said, there is no evidence that the plaintiff began 
or authorized the beginning of the action; on the contrary, it 
seems abundantly clear that he did not. It is, however, argued 
that having become aware that the suit was being carried on in 
his name, and having taken no steps to have proceedings stayed, 
he must be assumed to have acquiesced, and so made himself 
liable for the costs.

It may be that a plaintiff in an equity suit so acting would be 
liable. The rule in equity seems correctly laid down in Smith's 
Pr., and ed. p. 107, “A plaintiff so circumstanced,” that is, 
whose name has been used without his authority, “ applies im- 
mediately by notice of motion (supported by an affidavit, stating 
that his name had been used without his knowledge or consent, 
and also stating at what time he first became acquainted with 
that circumstance), that his name may be struck out of the 
record, and that the plaintiff’s solicitor, so acting without 
authority, may pay the costs of the application. If the party 
neglects to apply with due diligence after he has made the dis- 
covery, the Court will consider he has acquiesced, and refuse his 
application.” * Or as it is put in Daniels Pr. (Perk ed.) p. 353, 
“ If a solicitor files a bill in the name of his client without having 
a prqper authority from him for so doing, the course for the 
client to pursue, if he wishes to get rid of the suit, is to move 
that the bill may be dismissed, and that the costs of the suit as 
between solicitor and client may be paid not by the plaintiff, 
but by the solicitor filing the bill. * * * * The motion should be
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Lorymer v. Hollister, i Stra. 693, was a case in which the 
bailiff took the writ to an attorney, saying the defendant desired 
him to appear for him. In truth the defendant had given no 
such instructions and countermanded the order for appearing.
The attorney gave an undertaking to appear. The plaintiffs 
attorney served the declaration on him and afterwards signed 
judgment in default of plea. The Court ordered the attorney to 
fulfil bis undertaking and en ter a common appearance, so as to 
make the proceedings regular. But there the attorney had given 
an undertaking, and the plaintiffs attorney was not bound to 
inquire whether he had authority or not.

Robson v. Eaton, 1 Term, 62, is a case quite inconsistent with 
the case in Salkeld. The defendant was sued for a debt and 1 
pleaded that plaintiff by ap attorney sued the defendant for the 
same moneys which were paid into court and afterwards paid out 
to the attorney. The plaintiff replied that the attorney 
never retained. To this the defendant demurred, and on the 
argument of the demurrer the Court overruled it, holding the 
defendant still liable to the plaintiff.

Dundas v. Dutens, \ Ves. uj6vwa, a suit in chancery by the 
creditors of a man named Callender, and it appeared in reality 
to be a' combination between Callender and certain creditors, 
by means of the suit, to get rid of a settlement and rob his 
children. A motion was made by
who was also a creditor, to have his name struck out öf the record 
as used without authority. The solicitor said he had been de- 
ceived by Callender, who had promised lo get an authority from 
Dundas, and^that he had offered, and ,was now ready, to indem- 
nify him. The motion was ordered to stand until the hearing. 
which was to take place the next day. 41 the hearing the bi 11 

dismissed, with costs to all the defendants, except Callender, 
to be paid by the plaintiffs. The decree also was, that the Master 
should compute all the expenses Dundas had been put to, and 
the solicitor was ordered to pay that.
Dundas' name having been used without authority it should be 
struck out, and that he should not be ordered to pay defendants' 
costs. But Lord Eldon said, “ I cannot deprive the defendants 
of their right, they are entitled to this judgment. The defend
ants must have their remedy against the plaintiffs, and this plain
tiff against him who pretended to be his agent.’’ He added,
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to pay the costs. 'i'he attorney had never seen the plaintiff per- 
sonally, and a person of the same name now made an affidavit 
that he ivas the plaintiff. The rule was made absolute with costs, 
although the judge said the attorney might have been deceived 
by the person who, brought him the bill, but from the part he 
had acted, there might be no other person to whorn the delendant 
could look for his costs.

Hood v. Phillips, 6 lieav. 176, is undoubtedly a strong authority 
in favör of the defendant. A bill was filed in the name of two 
plaintiffs, the solicitor having no authority from one of them, 
Sanders. The bill having been dismissed with costs, Sanders 
was taken under an attachment. Lord Langdale ordered the 
solicitor to indemnify him, but refused to release him from the 
claim oi the defendants. T^hey, however, afterwards consented 
to his discharge from custody.

The case of Hall v. Laver, 1 Ha. 571, vips cited, and relied 
tipon by counsel upon both sides, but the judgment of Vice- 
Chancellor Wigram contains nothing more important as bearing 
on the question now beforc us than what is shown in the head 
note : “ The faet that a party knowing that his name has, without 
authority, been introduced as plaintiff by the solicitor of some 
of the other plaintiffs in a suit, does not take any active steps to 
have his name expunged as plaintiff from the record, is not as 
between that party and the solicitor, equivalent to a retainer or 
an adoption of the latter as his solicitor."

Thechief, if not tne only point, decided in Hubbart v. Phillips, 
13 M. & W. 702, was, that a defendant may apply to have pro- 
ceedings stayed in an action brought without authority from the 
plaintiff, counsel instrueted by the attorney for the plaintiff con- 
tending that only the'plaintiff himself could so apply.

In Hambridge v. Hem Crouie, 3 C. B. 744, the point decided 
was that while the court will in general, where a defendant is 

' prejudiced by the act of an attorney in appearing for him without 
authority, leave him to his rernedy against the attorney if solvent; 
that rule does not apply if the defendant is in custody by reason 
of the unauthorized act, or where the plaintiff or his attorney is 
a party to the wrong. That case is not consistent with Hood v. 
Phillips, already referred to as decided by Lord Langdale.

I11 Bayley v. Buckland, 1 Exch. 1, in which a defendant sought 
to be relieved against a judgment in an action in which he had

bt
't'.-. ap

Wc

to
thi
coi
of
bre
sen

:: for
: real

kno
in n
has
blan 
that 
defei 
meri 
to le 
again 
the d 
ney f 
gence 
plaint 
before 
with c 
expem 
by sun

. If tl 
cess so 
a differ 
notice, 
without 
tution c 

The . 
action « 
and on 1 
the attoi 
Pr. K i, 
authorit)

t

!,

I

y



:

manitoba f.aw reports. 299:r-
appeare7ähTutauLPrinLaht/°thWhiCdh had

‘hus: we are dtlld 7,77 ™ ™ Salkeld, Proceede!

confine the liability of the def d d°Wn “ d,fferent rule, and to 
of «he proceedij “ 7Ch ,the »■“"

brought against him When tl t ° °f tke act‘on being 
served with process and an T eref°re’. 3 dcfendant has been 
for him, we think’ the conrt 0TDey 'vltllou‘ authority appears

has any defence on the merits tk ^ T °'V" a“orney’ if he 
me, and the defendant is guilty 0f7 7 1,lamtiff is w‘thout 

that case, if the attorney be nnt 7 1 egllgentc- Bnt even in 
defendant „pon equitable terms if **
ments. If the attorney were 7 defence on the
to leave the defendant to hk j ’ 7 WOuld not he unjust 
against him. On the other hanTTT by summary applieation 
the defendant, accepts the ippearanceof 7“^’ 'T’’™ 
ney for him, he is not wholly free from 7 a“or- '
gence. The defendant theJk , „ h ,mPu,atlon °f negli- 
P-aintiff not so, änTuno th !" ^ fr°m Wame- a”d the 

before proceeded, we must set TT Pnnf‘Ple uPon 'vhich we 
with costs, and leave the plaintiff n/ ‘ ^ judgment as irregular 
expenses to which he has been nnt r I" ‘7e costs> and the 
by summary proceedings.” ’ r°m the dclm9uellt attorney,

zit
ts,
ed
he
,111

ity
vo
m,
;rs
he 1

he
ed

ed
:e-
[1g
ad
•ut
ne
to
as
or

>s,
o-
he

cess so as to receivelmtkerf the"/“w”0' ^ SerVed W‘th Pro" 

a different footing from that of one ÄT"’ Up°n

notice, ,t is difficult ,0 see why a Znriff J, ^ 
without authority, and who h as Vad" ^
tution of the suit, should

The case of Show

P-

ed
is

ose nanie is used 
knowledge of the insti- 
same consideration.

iut
not; not receive the3n

action which had been be™”whhn, > 7’ 7 R' ‘52’ was an 
and on the defendanfs apnlicarion “°"ty from the P^intiff, 
the attorney ordered to pa^the costs^lTr”88 ^ Stayed and 
Pr- R. 135, an appearance L enteL r T 2 0m'

„„

is
V. 11
ht
ad

i

r



t

300 MAN1T0RA LAW REPORTS.

)Hon to the court until after trial ancl judgment. It was held 
that they were too late in moving, hut there seems to have been 
something more in their case than the mere delay. Mr. Justice 
Bums, when disposing ofi the appljcation, said, “The whole 
conduct of the defendants and their attorney shows that they 
have been endeavoring to trap the plaintifTs attorney, and they 
thought that by remainihg silent till after judgment they might 
succeed in setting it aside."

In Robtnson v. Hutchms, in which an application was made to 
this Court to stay proceedings, and that the plaintifTs attorney 
might pny the costs, we refused relief, but we did so because it 
was by 110 means clear 0:1 the evjdence before us that the attorney 
had not authority, or at all events the action having been begun 
under instructions from the plaintiff’s son, that lie had. not 
adopted what had been donb.

Of late years the courts in England seem more inclined than 
formerly to relieve a man whose name is used ivithout authority, 
instead of leavlng him to any relief he may have against the 
attorney, and to discard from consideration the question of the 
attorney’s solvency. They seem inclined to apply to such 
the ordinary rules affecting the relation of principal and agent.

The two most recent cases seem to be Reynolds v. Howell, 
I.. R. 8 Q. B., 398, and Nurse v. Dunsford, L. R. 13 Ch. Div. 
764.
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Ill Reynolds v. Howell, the plaintifTs never authorized the 
bringing of the action, and never heard of its having been 
brought until they received the twenty days notice to proceed 
to trial, under the Common ^aw Procedure Act. Upon a rule 
obtained by them calling upon the defendant to show cause why 
the proceedings should not be stayed, they were stayed without 
payment of costs. It appeared that the attorney was insolvent, 
but Archibald, J., expressed the opinion that in the cases which 
lay down the rule that where the attorney is solvent the Court 
will not interfere to set aside or stay the proceedings which have 
been instituted without authority, sufficient attention had not 
been paid to Robson v. Eaton. That case was said by Black- 
burn, J., to be perfectly inconsistent with the 
in Salkeld, and there can be no doubt that it is 

Nurse v. Dunsford was decided by the late Master of the Rolls, 
Sir George Jessel. The plaintifTs naige had been used without
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plaintiflfj was not even consulted about it,'it can be easily inferred 
that they, Black and Watson, would liave had the real benefit of 
the ju gment, if they succeeded ih the suit, and were the real 
beneficial plaintiffs while Carey was the nominal plaintiff.
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Under the circumstances, it would be diflicult to make Carey 
liable for the costs in a suit which hel had not authorized, and 
which was not for his Ijyiefitr —/

And, without prejudicing the determination of any action 
which may be brought in the matter, it is probable that the 
defendant will be able to find redress for the wrong she has sus- 
tained htfein.
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QUEEN y. RIEL.

Afpeal from North West Territories.—Presence of prisoner.— 
Productiott ef papers.

The Court of Queen's Bench in Manitoba has no power to send a habeas 
corpus to the North West Territories, and ^ill hear an appeai in the absence 

of the prisoner. * /
Upon a criminal appeai from tKe N. W. T. the original papers should be 

produced. If the prisoner cannot procure them, the Court will act on swom 
or certified copies.

This was an appeai by a prisoner who had been convicted of 
treason before a stipendiary magistrate and a justice of the peace 
in the North West Territories. By arrangement, counsel for the 
Crown and the prisoner appeared in court. The stipendiary 
magistrate had sent to the clerk of the court certain papers which 
he certified to be “a true record," with copies of the exhibits put 
in at the trial certified as true copies.

f. S. Ewart, Q. C., and F. X. Lemieux and Charles]Fitzpatrick, 
of the Quebec bar, for the prisoner. TheStatute 43 Vic.c.25, s. 77, 
is as follows “ A person convicted of any offence punishable by 
death, may appeai to the Court of Queen’s Bench iri Manitoba, 
which shall have jurisdictkm to confinn the conviction, or to order
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I

If the prisoner has applied for them and theyhave been refused , 
to him, the Court will receive as sufficient, sworn copies, or copies 
properly certilied.

Mt1 he prisoner does not show that he has made any eflört to get 
these papers, or that they have been refused to him.

Counsel for the Crown say they are ready to go on now, and 
argue the appjal upon the papers already transmitted by the sti- 
pendiary magistrnte before whom the prisoner was tried: 1 

Counsel for the prisoner decline to concur in this mode.
'Ve are of opinion that the original papers, ecthe proceedings 

and evidenee taken and had on the trial, should be transmitted to 
this court. If it be shown that these have been demanded and 
cannot be had, then the court will receive verified copies of them. 

It is the duty of the persdn appealing, to supply this court with 
the necessary. papers upon which the appeal is to be heard, 
do all in his power for that purpose. The statute before cited has 
given the.prisoner the right to appeal to this court, which has 
power to send its process outside the limits of the province. We 
are, therefore, of opinion that we# cannot send a haieas corfus 
to bring the prisoner before us;;' nevgrtheléss, we are by law 
obliged to hear his appeal.

Counsel for the
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prisoner have given the stipendiary magistrate 
notice of thcir intention to appeal, and he has sent to this court 
certain papers, which upon inspection appear to be copies, but 
are certilied to as a true and correct record of the proceedings 
at the trial of Louis Riel upon the charges set forth therein; 
and after evidenee and address of counsel, he concludes as

Certilied a true record,” and he annexes thereto copies 
libits. Again is appended a certificate—“ Certilied

follows: “
of the exhi 
true copies.”

If the prisoner desires time to procuie the original papers, 
the Court will adjourn for a sufficient length of time to enable him 
to get them.
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McINTYRE v- UNION BANK OF LOWER 

• (In Appeal.)

:t
CANADA.
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together contained all that was necessary, and this was con- 
sidered "sufficient.
L. R. 7 Q. B. 157.

In Blount v. Harris, L. R. 4 Q. B. Div. 603, the attesting 
witness stated that he resided at Acton, in the City of London, 
while Acton was in the County of Middlesex; and in Hewer v. 
CoXy 3 E. & E. 428, the grantors were stated to reside at New 
Street, Blackfriars, in the County of Middlesex, while Blackfriars 
is in the City of London. It was held in both cases that the 
variation was immaterial.

In Nisbet v. Cock, 4 Ont. App. R. 200, the signature of the 
commissioner to the affidavit of bona fides was omitted through 
inadvertence, although it was satisfactorily proved that the oath 
was in fact administered. The instrument was held invalid as 
against a subsequent execution creditor.

In Re Andrews, 2 Ont. App. R. 24, and in Davis v. Wickson, 
18 G. L. J. N. S. 241, the omission of the word “him” at the 
end of the affidavit of bona fides was considered fatal, and the 
instrument held void as against subsequent execution creditors.

In Murray v. MacKenzie, L. R. 10 C. P. 625, the gran tor was 
described in the bill df sale as residing at No. 37 Malpas Road, 
Deptford, and the attesting witness as residing at 2 South 
Terrace, Hatcham Park Road, while in the affidavit filed with 
it the deponent stated that the grantor resided at No. 73 Malpas 
Road, Deptford, and he, himself, resided at 3 South Terrace, 
Hatcham Park Road. This was held to be a fatal misdescrip- 
tion, not in compliance with the requirement of the statute.

In Ex parte Hooman, in Re Vining, L. R. 10 Eq. 63, the 
assignor was described as “Esquire,” while he was lessee and 
manager of a theatre. The description was declared insufficient, 
and the bill of sale, notwithstanding registration, held null and 
void as against his assignee in bankruptcy.
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In Castle v. Downton, L. R. 5 C. P. Div. 56, the affidavit 
describing the grantor in bill of sale stated that he “was until 
lately ” a commercial traveller, while he was in fact a commercial 
traveller'at the date of the execution of the bill of sale; it was

was insufficient.the description of his qccupation 
In Larchin v. The North Western Deposit Bank, L. R. 8 Eitfv 

80, the grantor was described in bill of sale as an accountant,

held that



?I

manitoba law reports. j0„

was held fatal dedsion™1"'^’" department>the variation
Ex 64. 011 was affirmed in appeal in I.. R. I0

occupation atfdTesiderc^of th neCeSSary in affi'davits 
™S witness, 3 fortiolTThmVi it grantor,;and even of the attest- 
the amount due by the mortgagor to 1^"'^ ‘n Statement of 
be constdered as one of the Llr ■ H mortgagee’ whtch might 
statements of the affidavit of ^ material
J=fulhVaT‘wcöntaTyU7fSeCUred bythe mortgage «■

affidavit to the, consideratiön of rf™"8 the statem<pt in the 
*hat the amount is; but accordin^t m°Jtg?fse' one "%ht infer 
the ^ject, the oniyconZon fo V on
particularly important feature of Th b *“ 'S that such a
withgreatstrictnessanraeeura/v t ™ Sh°"ld be «a^d
vagtteness or ambiguity. Y> V1"g nothmg t0 mference,

»'“2, Äyrzr1 . -

■"»“ -t ..dJZSZZ?*"* The ”d,“

4
as to the

arged with costs
gooXtd!' under a^cTaS, 1‘f i,Uerp,Cader is™ olaims the 

who ate execution creditorl Tf fh ^ ‘he defenda

before the Chief Justice a verdirt gag°r' At tlle trial
anta- Tha queetion no;«dTdtered 1 the 

,Sthe su®etency or insttfficiency 0nhe affid °", y T" C°Urt
r,"™"- - •“ ■ Ä1; ?;;•

8”1'“d chra,rZTtaiLZSi”r,'f1X jof

with an affidavit of execution « , pec,fied t,me- together
the mortgagor or his agent that them “f80 W'‘h the affidavit of 
justly and truly indebted to the H , tgagor therein named is
in the mortgage,” &c th gagee !n thesam mentioned
«* --di-, s rrr* “* *“■•«««

ls Just,y and truly indebted

nts 1

1

mortgage, with 
particular 

swear that “ the 
of sale by way of mortgage 

to me this deponent Alexander

ip: case.



i

308 MANITOBA LAW REPORTS.

Mclntyre, the mortgagee therein named, in the sum of---------
dollars mentioned therein.”

The plaintiff contends that the statute is in fact complied 
with, as the mortgagee swears that the mortgagor is indebted to 
him in the sum of dollars, that is, in the amount of dollars 
mentioned in the mortgage.

It is not easy, in view of the numerous decisions both in 
Ontario and in England in which apparent defects in bilis of sale 
and chattel mortgages and in affidavits connected with these 
have been held in some cases fatal and in others immaterial, to 
come to a perfectly satisfactory conclusion upon the point now 
presented. I incline, however, to the opinion that this affidavit 
cannot be supported. Erom the whole of the authorities I think 
the conclusion must be dpiwn that the CourJ^ deal with such 
instruments with considerable strictness. The form of affidavit 
which has long been in use in Ontario, and which has also been 
in use in this Province, has been one in which the mortgagee has 
been made to swear, not in general terms, that the mortgagor is 
justly and truly indebted to the mortgagee in the sum mentioned 
in the mortgage, but that he is indebted in a particular amount 
mentioned in the mortgage, and which sum is set out in the 
affidavit. No doubt there is an advantage in having the atten- 
tion of the mortgagee when making the affidavit specifically 
called to the sum in which he is swearing that the mortgagor is 
indebted to him.

In the affidavit in the present case it was clearly intended that 
he should swear to the specific amount, but as we find it, what 
he swears to is, that the mortgagor is justly and truly indebted 
to bim “i11 the sum °f 
An affidavit sworn to with such a blank in it does seem objec- 
tionable.

Upon the best consideration I have been able to give this case 
I have come to the conclusion, although I confess with some 
hesitation, that the affidavit in question is insufficient, and that 
the verdict in favor of the defendants entered by the learned 
Chief Justice should stand.

The rule will therefore be discharged with costs.
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the pleas and to sign judgment—the order was made permitting 
this to be done.

A bill was filed attack ing this judgment so obtained as void, in 
giving priority to preferred creditors and as coming within the 
Con. Stat. Man. c. 37, s. 95, prohibiting the giving a confession 
of judgment, cognovit actionem, or warrant of attorney to confess 
judgment with intent in giving such confession, cognovit actionem 
or warrant of attorney to confess judgment to hindér, defeat or 
delay creditors, wholly or in fact, or with the intent thereby to 
give one or more of the creditors of such person a preference or 
priority over other creditors; this statute enacts that any such 
confession, cognovit actionem, or warrant of attorney to confess 
judgment shall be deemed and taken to be null and void against 
the other creditors of tha person giving the same. This statute 
differs from the statute of Elizabeth only in this, that it renders 
preferences void when given by a creditor who is in insolvent 
circumstances, or on the eve of insolvency, when given by 
certain means set forth in the statute and there called confession 
of judgment, cognovit actionem, or warrant of attorney. This 
statute, after mentioning the dififerent means by which the 
judgments were to be obtained, declares these instruments so 
mentioned void and ineffectual to support a judgment. It is 
to bt^emarked, that it is the instruments known by the name of 
confession of judgment, cognovit actionem or warrant of attorney 
to confess judgment which are declared void, and these instru
ments are declared ineffectual to support a judgment. It is 
desired by the plaintiff to have this statute so read that all 
cases within the mischief pointed at by it shall be declared 
within the statute. If the statute had declared giving a prefer
ence void, without naming the means by which the preference 
was given then the Court might, and undoubtedly would, have 
disregarded the means, but the statute has not done so, but has 
declared certain means void, that is confession of judgment, 
cognovit actionem and warrant of attorney to confess judgment. 
If we declared any other means than those mentioned in the 
statute void we should be legislating, not interpreting the 
statuté. It has been argued that the statute is a beneficial one, 
and might be liberally construed. I cannot look upon it in 
that light. The debtor prefers one creditor by one of the 
fjrbidden means. This is wrong, because it is a malum pro-
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But since then the case of McDonald v. Crombic has been 
decided by the Supreme Court. In that case a majority of the 
Judges in the Queen’s Bench Division of the High Court of 
Justice, held the corresponding clause of the Ontario statute 
must be confined to judgments obtained by means of the instru
ments therein mentioned.
Court this point was therefore directly raised, and that Court 
has plainly decided that the proper view to be taken of the 
statute is that only judgments obtained directly by one or other 
of the three modes named in the Statute are invalidated.

That judgment of the Supreme Court is binding upon me as 
a judge of this Court, and in submission to it I concur in holding 
that the decree in this case should be reversed and the bill 
dismissed.

During the argument on the re-hearing the learned counsel for 
the defendant seemed^o tafte exception to the expression in my 
judgment that in the interests of commercial morality and plain 

•fealing it was to be regretted that the Courts in Ontario 
mve taken the view of the statute which they did. 

When I so expressed myself I felt as a judge presiding in a Court 
of Equity, the full force of what said of a Court of Equity by 
a distinguished English judge,—" The view taken by this Cqurt 
as to morality of conduct among all parties is one of the highest 
morality. The standard by which parties are tried here, is a 
standard I am thankful to say far higher than the standard of 
the world."

[The decision in the case of Bank of Nova Seo/ia v. McKcand 
r Man. L. J. 175, was upon the same grounds also reversed.]

only e 
copy : 
asked 
Tayloi

By the appeal to the Supreme
On i 

the Fu 
had no 
require 
judgme

The 
of Tayl 
that the

H. M 
spoke t 
provisio 
damages 
nothing

Chcstc
brought 
order th 
pleaded, 
vary the 

The ju. 
in which 
fully mad 

, condition

Wallbi 
settled by

honest
should

ta: v. CAI.LOWAY.

Dccrce for spccific ptrfårmance rcfufcd, hut without prejudice to 
hmedy at law.

Bill filed for foreclosure. Defendant set up a special agree- 
ment postponing time for maturity of mortgage, and a reduction 
of the amount of principal. This agreement was lost, and the

i

(a) Antt
/

f



manitoba law reports.

Copland61," °pL2 2™Ce "T that 0fan alle«ed compared

SÄ: -1 “* ÄS
neverbeen executei agreemen‘ $et UP bV defendant had

the0F„n'rar?’ 7a'lbri^ C J- delivered

Sr set ,,p «-»*
required in a Z J eertamtyand clearness wliich 

of Taylor. jJasLtledty the^tmr® con^V^

thalth:defendant migh‘ PUrSUe h^-dyXt da™

spoke to tfem1nutesoftheartipn If*”* Chief Justi“ 

provision as to the defendant nJT” v’ a',d aSked that the 
damages be struck out Tal Z g ^ at law for
nothing to do with the case now bZ^the Cour'™’ ^ haVing 

. „ , SUP Ported the minutes. „
ordef L Z ^ damag<?S and this Proviso

r"k *-“rvary the order. then make an application to

313n
le
>f
:e
1-
e
rt

the judgment ofe
:r

was
LS
g
il

r
Y
1
D

t
Chester Glass

lf an actionY were 
were not in thet

t
1

f

fully made, some time after te-hearin/ anrft SUCCeSS"
, condition to that asked for in this case d mSert 3 slmi,ar

Wallbr.dge, C. J„ held that the 
settled by the registrar.

!

minutes should stand as

(a) Ante p. 203,

-

_
o ’

I

Ét
i

M
im

- 
-----

's
■



314 MANITOBA LAW REPORTS.

It is 
with Jc 
Hubert, 
cording
tö#i.2c 
entitled 
do with 
paid for 

The <j 
was, tha 
on the w 
wood cu 
due him 
claimed 1 

The de 
all in the 
that when 
he had nc 
than a cle 
said eithei 
or suspect 
since June 

The plai 
“A. Smith 
name. Bu 
store, and ; 
as owner of 
or what wa< 
read—and 
o t her per^oi 

The goot 
camp in the 
he sent then 
was to pay t 
defendant, a 
sold at the si 
the goods we 
ant, and that 

The evidei 
received by d

SMITH v. GROUETTE.
Principal and Agent.—Agreement-made by manager of a store.

When a party deals with \an agent supposing him to be the sole principal, 
without the knowledge that the property involved belongs to another person, 
that party is to be protected.

When a party allows his agent to act as though he were principal, and a 
third party deals with him as owner, the principal is bound by the act of his 
agent, even if he exceeded his authority.

If a purchaser purchases goods from ari agent, without any notice that the 
,rvvg°°ds are not the goods of the agent, he is entitled to set off the amount due 

to him from the agent against the price of the goods.

The above principles applied to the purchase of goods from the manager of 
a store upon an agreement by him for payment by set off of his personal debt.

T. H. Gilmour for plaintiff.
L A. Prudhomme for äefendant

[rtfh March, iSSj.']
Dunuc, J.—The plaintiff brings this action for the balance of 

an account for goods sold to the defendant out of his store in 
St. Boniface.

The defendant contends that whatever goods he had from said 
store were purchased from John A. Smith, plaintiffs son, who 
kept said store, and against whom he has a set off.

The evidence shows that the plaintiff opened the said store at 
St. Boniface, in May, 1878, and put his son John A. Smith in 
charge of the same, he, the plaintiff, carrying on business in the 
City of Winnipeg. The St. Boniface store was kept exclusively 
by the plaintiffs son from May, 1878, un til the and November, 
1880, when the plaintiff closed his business in Winnipeg and 
went over to~the St. 'Boniface store, his son remaining at the 
store and acting as he had previously done up to May, 1881.

In June, 1880, the defendant went to the store, and entered 
into a contract with Smith, Jr., to cut wood on the line of the 
Canadian Pacific Railway Company, the supplies to carry out said 
contract to be taken from the störe. The young Smith was in 
partnership with a man named Hubert to have wood cut and 
delivered on the C. P. R. line about Monmouth and Shelly. 
Hubert was conducting the wood operation on the railway line, 
and young Smith was sending out men and provisions from the 
store, and was to pay for the work.

“if
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>odsi charged in the particulars were not even ordered at all,
id were not received.
As to the wood contract, the defendant and Raymond both 

swear that the agreement with John A. Smith was, that they 
were to cut the wood for Smith and Hubert, hut that Smith'was 
ro pay for it, and that the defendant was to look to him for his 
pay. The question is, whether the plaintiff can recover the price 
of goods sold to defendant from the store, without any regard to 
the agreement mhde between defendant and his son when the 
goods were purchased.
*• The plaintiff claims that his son was only a clerk, and had 
no right to make for him any contract as the one alleged by 
defendant.

But the fact is, that the son was more than an ordinary clerk; 
he was at least the manager or general agent of the plaintiff at 
the store ; and there can be no question that the plaintiff would 
be responsible for anything done by him in connection with the 
business of the store.

The contract made here by young Smith with the defendant, 
not being done in the usual course of business of tlie store, is 
the plaintiff entitled to disregard it altogether, or can he be 
bound4by it ? \

It appears that when a party deals with an agent, supposing 
him to be the sole principal, without the knowledge that the 
property involved belongs to another person, that party is to be 
protected. And if a party adopts a certain person as his agent, 
he must adopt him throughout, and take his agency cum onere. 
Hovil v. Pack, 7 East, 166.

When a party allows his agent to act as though he was princi
pal, and a third person deals with him as owner, the principal is 
bound by the act of his agent; even if he exceeded his authority. 
And if a purchaser purchases goods from an agent, without any 
notice that the goods are not the goods of the agent, he is entitled 
to set off the amount due to him from the agent against the price 
of the goods. Ex parte Dixon, L. R. 4 Ch. Div. 133 ; Ram- 
azotti v. Bowring, 7 C. B., N. S. 851 ; Dunlop v. Lambert, 6 
Cl. & F. 600.

In the present case, the plaintifTs son is there in charge of 
the store. He deals with defendant withput telling him that he 
is not the owner. He knew, or must have known, that the de-
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is entitled to set off against the store account, the amount 
admitted to be due on the wood contract, and as it more than 
covers the amount claimed by the plaintiff, I think the verdict 
should be for the defendant.
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GORDON v. THE TORONTO, MAN1TOBA AND 
NORTH WEST LAND CO.

(In Appeal.)

Corporation. —Employment. —Sea/.
Held,—A timekeeper is not such k “superior officer” that his employment by 

a Corporation must be under seal.

J. S. Ewart, Q. C., for plaintiff.
F. B. Robertson for defendants.

(i8th May, 1885.)
Dubuc, J., delivered the judgment of the Court (<z).

This action is for salary, under a contract for hiring, and for 
work and labor done for defendants, as per particulars.

The defendants were engaged in farming and milling opera
tions in Souris City, Manitoba. W. H. Knowlton, as secretary 
and treasurer of the defendant’s company, by letter of the igth 
of September, 1882, instructed the manager, Wm. Scott, to em- 
ploy the plaintiff as time-keeper of the men and teams working 
for the defendants, and stated in said letter what were to be his 
duties.

On the i6th of September Knowlton writes to the plaintiff 
and sends him books for himself, for the miller and for the sur- 
veyor, and instructs him as to what he has to do. On the aöth 
of September Knowlton writes again to the plaintiff and instructs 
him as to what the directors desired him to do, as expressed by 
them at their meeting of that day. By another letter of the 
same day, the 2Öth of September, Knowlton writes to the plaintiff

(o) Present—Dubuc, Taylor, Smith, JJ. '



MANITOBA LAW reports. 319
his

letters written to thp r.i • 4.-<raiar^ at ^5 Per month. Other 

pl.in~tetredtttonthUCti0nS ia sa'd kt.ers.
City, and Ztd for themerV1(:e, °1 ^ at S°“-

when he resigned In hl Z Z l6th of N°vembér, 18S2, 
wages, because as he s 1°''^’ he claims month.' 

bufthejudge who tri d 7he “T*™ WaS not -cepted ;•» n=iU is "”r *">"« k- »—1. ..d
»t mplw^h^diLttrJTheXS h“ '"i”1”
himself to be an imnortant nffin» „ havln8 shown

-.arar'1-*'

the

I

even proven 
was secretary of the 

to employ the plaintiff.

contract not under sefl ? efi=ndant Company, on a

Can

r In/ua,f‘J- Norlh BHer‘y Union,
Court held that an acco
of the defendants, 
was not under seal,

the1 pffntrZ MdTniftZtTrec*"^"’ 3 & N' 3*3,

contract which was not under seal on the" " W"rk. done under 
so done, if not eontemplated by the Act o/br ^ ^ W°rk" 
not expressly prohibited by the said A et ■ and thaTT ’

ZEB--==EEE

28 L. J. Q. B. 62, the
was entided ,empl°yed *° audit the »ecounts 
was entttled to recover, although the contract

was

In Reuler v. The Electric Telegrafh Co 6 E fr B 
charter of incorporation nrovideri th». n & B' 341, the
tain value were to be l„Zh ., 1 Contracts ab°ve a cer-
or sealed with the seal of the C ^ mdlvidual directors, 
a special meeting; the plaint.ff srdZZTmplZr1'10"'5' °f 
ment above the, prescribed value ■ thZ ,panyon an a8rce- 
agreement made with the chairman'; the ^

ne the



i

reports;320

work and received payments by cheques for it. It was held that 
the contract was ratified, if not authorized by the Company, 
and binding.
X In Totterdell v. Fareham Brick Co., L. R. 1 C. P. 674, two 
men promoted a company,.which was incorporated, and had 
five other persons with them to sign a memorandum of associa
tion, but jfiled no artides of association, and no shares were 
allott^ti, except those of the seven persons who signed the 
memorandum. The plaintiff entered into an agreement with the 
promoters, who signed respectively as chairman and managing 
director. The contract was not under seal. It was held that, 
in the absence of evidence to the contrary, the jury were justified 
in presuming that the two directors had authority to bind the 
company.

In the present case, there is ample evidence that the plaintiff 
was employed by the defendants. The letters of Knowlton, 
secretary of the defendants’ Company, to the Company’s man
ager, William Scott, and to the plaintiff himself, establish the 
employment beyond any doubt. The said letters have a printed 
heading, in which are found the corporate name of the defend* 
ants, the names of the president and vice-president, the name 
of W. H. Knowlton as secretary and treasurer, and the name of 
G. B. Gorden, of Winnipeg, as solicitor. Knowlton writes to 
the plaintiff to inform him of his appointment at a meeting of 
directors, and of the salary fixed by the said board of directors, 
at the same meeting. And the defendants recognized and ratified 
his appointment by payång him a large portion of his salary.

As to the objection that the contract was not under seal, the 
plaintiff, acting as time keeper, cannot be considered such a 
superior officer as could not be employed except by contract 
under seal, when in Haigh v. North Brierly Union, an account- 
ant employed to audit the accounts of the defendants was held 
entitled to recover.

As to the items claimed under the common counts, they are 
for such work as is ordinarily done by laborers and teamsters ; 
the plaintiff swore he did the work and it was not denied. The 
learned Chief Justice who tried the cause found that he was en
titled to be paid for such work as well as for two months’ salary, 
and I think his verdict should not be disturbed.

Rule discharged with costs.
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THF, QUEEN v. RIEL.
Tr<aS2Z!Ur‘S-liC‘r^ ^ WeSt Court.—Information.— 

Evidence ,n shorthand.-Appeal ufonfact.-lnsanity.

1

i
2

'• “r.“eS “ S,ipent'iary -d a j„slic= of the
rh;;:rtenrmTh Da ji,ry of si",,ave *» • ££

vira. The D°m,n,0n Act 43 Vic. c. a5 is muttra

s

5

1

information would not be waived 
tion taken.

3- At the trial in such
reporter.

4- A finding of " guilty " win no, be se, aside
evidence to support the verdict.

5' parliame„t

Insamty, as a defence in criminal

\_9th September, ib8j.] 
WALLBR.DGE, C. J.-The prisoner was tried before Hmzh

North Wen4 T91?’-* S‘ipendiar>' m »d for theNorth West lemtories, in Canada, upon a dnrm. n
treason The trial took place on the twentieth‘day of Jtj
A U .885, at Regina, m that Territory, under the Dominion
Act 43 Vic. c. ,5. known as “The North West Territories Act •

necessary) may be 
An objection to the 

by pleading to the charge after objec-

2

r
case the evidence may be taken by a shorthand

B upon appeal if there be any
i

e
cases, discussed.f

D
f

i

e
a
t

d
m

e
; Section 1 of that Act dedares, that the tcrrhtm ! nc-n 

Rupert s Land and the North West Territory 
vmces of Mamtoba and Keewatin , shall continu-'todc -Med 
and known as “ The North West Territories. • , '1,1

Manitoba was ereeted intu a icpnrrte i;,-.',,,. 
Dominion Act - Vic. c. _ .... J y V

VOL. II. M. T. R.

e r.v

I

i.' 0

.....



I

322 MANITOBA LAW REPORTS.

to an,end and continue the Act 32 & 33 Vic. c. 3, and to establish 
and provide for the governmcnt of the Frovince of Manitoba.” 
Since which lime Manitoba has formed a distinct Frovince, with 
regularly organized Government, separate Legislature and Courts. 
Ky an Imperial Act passed in 34 & 35 Vic. c. 28, cited as “ The 
British North America Act, 1871,” the Act 33 Vic. c. 3, providing 
for the governmcnt of the Frovince of Manitoba, was declared 
valid and eflectual, from the day of its having received the Royal 
assent.

I

The North West Territories Act, 1880, before referred to, under 
the head “Administration of Justice,” section 74, empovvers the 
Governor to appoint, under the Great Seal, one or more fit and 
proper person or persons, barristers-at-law or advocates of tive years 
standing, in any of the Frovinces, to be and act as Stipendiary 
Magistrates within the North West Territories. And by sec. 76, 
each stipendiary magistrats shall have magisterial and other func- 
tions appertaining to any justice of the peace, or any two justices 
of the peace; and one

1

g
0
1stipendiary magistrate is by that section, ■ 

and the four following sub-sections, given power to try certain 
crimes therein mentioned, in a summary way, without the inter
vention of a jury. For crimes thus enumerated, the prisoner can 
be punished only by fine or fine and imprisonment, or by being 
sentenced to a term in the Penitentiary. Sub-section 5 of section 
76, however, under which this prisoner was tried, is in the following 
words

tl
o
tr

b,
clIn all other criminal cases, the stipendiary magistrate and a 

justice of the peace, with the intervention of a jury of six, may 
try any charge against any person or persons, for any crime.”

Sub-section 10 of said section is in these words

“Any person arraigned for treason or felony may challenge 
peremptorily, and without cause, not more than six persons.” 
And by sub-section 11, “The Crown may peren,],torily challenge 
not more than four jurors.”

If any doubt were entertained whether this Act was intended 
to cxtend to the crime of treason, this section would explain it; 
as by it an aiteration is made in the number of peremptory chal- 
lenges allowed to the Crown, reducing them to four.

^y section 77 of that Act, it is enacted, that “Any person 
con\icted of any oflence punishable by death, may a],peal to the
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Court of Queen’s Bench of Manitoba, which shall have jurisdiction 
to confirm thc conviction or to order a new trial, and the mode 
of such appeal, and all particulars relating thereto, shall be deter- 
nnned from time to time by ordinance of the Lieutenant Governor 
m Council."

1 323h

h

ä
This prisoner was arraigned, and pleaded not guilty, and was 

tried before the said Hugh Richardson,. Esquire, a stipendiary 
magistrate, and Henry Le Jetme, Esquire, a justice of the peace, 
with the intervention of a jury of six jurym

was trled upon the plea of not guilty to the charge. 
1 he prisoner was defended by able counsel, and all evidence called 
which he desired. No complaint is noiv made as to unfairncss 
haste, or want of opportunity of having all the evidence heard 
which he desired to have heard,. The jury returned a verdict of 
guilty, and recommended the prisoner to mer* Upon this State 
of circumstances, the case came hefore the Court of Queen’s 
Bench for Manitoba, by way of appeal, under section 77 of the 
North West Territories Act, hereinbefore mentioned. It will be 
observed that the power of this Court upon appeal is limited to 
the disposition of the case in two ways, viz. : either, in the words 
of the statute, “ to confirm the conviction, or to order a new 
trial.” We e*n dispose of it only in One'of these two 

Upon the argument before this Court

i
1

The case

1

ways.
no attempt was, or could 

be, made to show that the prisoner was innocent of the crime 
charged; in fact, the evidence as to guilt is all" one way. The 
witnesses called upon the defence were so called 
of insanity. The ivhole evidence 
examining that evidence I think cohnsel

upon the plea 
laid before us, and upon 
-- very properly declined 

to argue the question of the guilt or innocence of the prisoner.
The argument before us wås confined to the constitutionality 

of the Court in the North West Territory, and to the question of 
the insanity of the prisoner. As to the question of constitution- 
ality, or jurisdiction, in my opinion the Court before which the ' 
prisoner was tried does sustain its jurisdiction, under and by 
the Imperial Act 31 & 32 Vic. c. 105, s. 5, being The Ruperfs 
Land Act, 1868, by which power is given to the Parliament of 
Canada to make, ordain and establish laws, institutions 
ordinances, .and to constitute such courts and officers as may be 
necessary for the peace, order, and good government of Her 
Majesty’s subjects therein, meaning Ruperfs Land, being the

and

B
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country embraced within that Territory within vvhich this crime 
Parlimnem^tht ^ a'°ne C°nferS UP°n the Dominion sl

m
Power böth to make laws and establish 

Secondly, The Dominion Act 32 & 33 Vic,
Act for the

courts. th
c. 3, intituled “An

xj LemP°rary government of Ruperfs Land and the
North West lerritories, when United with

71
ht

. Canada,” passed in
pursuance of section ,46 of the British North America Act, 
1867, by which both Ruperfs Land and the North 
ritory were declared to be comprehended under the one desig- 
natton of “The North West Territories." Ample power is there 
given to make, ordain, and establish laws, institutions and ordi- 
nances for the peace, order and good government of Her Majesty’s 
subjects therein; and section 6 of that Act cpnfirms the officers and 
functionaries m their offices, and in al! the powers and duties as 
before then exercised.

JU
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West Ter- an
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th,
sh
pe
th;
Lcn Thii Act, if ultra vires of the Dominivw

Parhament, at that tinte, Was validated by thé Imperial Act 34 & 3= 
ic. c. 28, intituled “An Act respecting the establishment of 

l rovmces m the Dominion of Canada,” in which the 32 & 33 Vic 
c. 3, is in express words made valid, and is declared “to be 
and be deemed to have been, valid and effectual for all purposes 
whatsoever, from the date at which it received the assent (aand of 
June, 1869), m the Queen’s name, of the Governor General of 
the Dominion of Canada.” I„ my judgment, under noth these 
Acts the Courts in the North West Territories are legally estab- 
hshed, and whether the power were a delegated powef or a plenary 
power, appears to me indifferent. The question is asked, could 
the Dominion Parhament legislate on the subject of treason ? 
lhat question does not arise, because the Imperial Act validates 
the Dominion Act, and thus the Au has the full force of an Im- 
perial Act.
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Ihe Imperial Act has, by express words, made the Dominion 
Act “ valid and effectual for all purposes whatever from its date ” 
and it thus became in effect an Imperial .Act, and has all the 
effect and force which the Imperial Parhament could give it.

The Dominion Parhament thus had
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othement called “ The North West Territories Act of Tgto.^LdTe 

pnsoner was tried and convicted in accordance with the provisions 
of this latter Act. Of the regularity of those proceedings no 
complamf is made except upon one point, which is that the 
information or charge upon which the prisoner was tried does not
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show that the information was taken before the stipendiary 
mag,stråte and a justice of the peace, and it is contended that 
this objection is fatal to the form of the information. By section 
7 of the N. W. T. Act, the stipendiary magistrate is declared to 
have the magistenal and other functions of a jhstice, or any two 
jiistices of the peace. An information could not only have been 
aid before him, as it m fact was, hut could have been laid before, 

and taken by, a single justice of the peace. But if what is meant 
by the objection is, that the charge, for that is the word used in 
that sub-section of the statute under which the prisoner was tried, 
should show on its face that this charge was tried before the sti
pendiary magistrate and a justice, then it is answered hy the fact 
that he was so tried before the stipendiary magistrate and Henrv 
u- Jeune, a justice of the peace.

1 he fitth sub-section of the 
with as

/
1

statute tlius having been complied 
to the form of the charge, the law is, that inferior courts 

must show their jurisdiction on the face of their proceedings ■ but 
the contrary is the law in the ca* of superior courts. A court 
having jurisdiction to try a man for high ,reason and felonies 
pumshable with death, cannot be called an inferior court; and 
this court has all the incidents appertaining to a superior court, 

6 and 18 the on,y court in the North West Territories.
The court constituted under the N. W. T., Act of 1880, beine

a superior court, need not show jurisdiction on the face of its 
proceedings. The authorities cited to maintain the position 
of inferior jurisdictions and are not applicable.

On 7th May, 188c, the Dominion Government, by the N. W. T. 
Act, constituted the Court of Queen’s Bench of Manitoba a Court 
of Appeal m respect to offences punishable with death.

It is the prisoner, however, who appeals to us, not the Crown 
and he can hardly be heard to object to the jurisdiction to which 
he appeals.

It is further urged that the stipendiary magistrate did not take, ' 
ur cause to be taken, in writing, full nules of the evidence and 
other proceedings upon the trial.

It is troe, the evidence produced to us appears to have been 
taken by a\iort-hand writer; whether the stipendiary magistrate 
took, or caused to be faken, other notes in writing after the trial, 
m Pursuance of sub-section 7 of section 76 of the Act, does not 
appear.

*
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t s the prisoner, for it is his appeal, who furnishes this Court 
with. the evidence upon which the appeal is hcard, 
does not object to it.

expressly required hy statute, the judge who tries a 
cnmmal case is not bound to take clown the evidence, and when 
he ts required to do so, it is in ordet that it may be forwarded to 
the Minister of Justice. Sub-section five, under which the trial 
took p ace, says nothing about the evidence, hut simply that the 
St.pend.ary magistrate and a justice of the pence, with the inter
vention of a jury of s.x, may try any charge, against any person 
or persons, for any crime.

It is sub-section

and the Crown

Un less t

r

ii

t<

seven '''hicl' directs the stipendiary magistrate 
o ake or cause to be taken, in writing, full notes of the evidence 

and other proceedings thereat; and sub-section eight cnncts, that 
when a person is convicted lif a Capital offonce, and is sentenced 
to death the st.pend.ary magistrate shall forward lo the Minister ot 
Justice full notes of the evidence, with bis report upon the case.

Suppose the notes of the evidence

y<
ti

b;

in
, , , were taken by a short-hand

reporter, and afterwards cxtended by him, does not the stipendiary 
magistrate m the words of the statute, “ cause to be taken in 
writing full notes of the evidence.”

JS I am of opinion that, for tho Mal, the stipendiary magistrate
/ 1 b°ä" u t0 takC d°"'n lhc uvidencc. l>ut he is bouhd to do so

\ IrJ t0 forward lhe same to the Minister of Justice.
In my opinion there is no departure from the directions of the 

statute. He does cause them to be taken. The directions, first 
to take them by short-hand, and then to extend them by writing 
is all one direction, or causing to be taken. This seems' to me a 
reasonable compliance with the requirements of sub-section .*ven. 
s it not too ngid a reading of the statute to say that the writing 

must be done whilst the trial progresses. Sub-section eight does 

, not saV “Py sha" be scnt t» the Minister of Justice, hut “full 
x notes oT the evldence shall be sent to the Minister of Justice.”

Suppose the notes of the evidence wcre burned by accident__
would the prisoner be denied his appeal ?
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1 he Crown has not objeeted to the evidence as furnished by the 
prisoner. The exception is purely technical, and in my opinion 
is not a valid one.

san
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A good deal has been said about the jury being composed of 
six only. Ihere is no law which says that a jury shall invariably
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cönsist of twelve, or of any particular number. 
civil cases, the jury is composed of TWelve, but nine can find a 
v-erdict. In the North West Territories Act, the ActStself declares 
that the jury shall consist of six, and this was the number of the 
jury 111 this instance. Would the stipendiary magistrate have been 
justified 111 impannelling twelve, when the statute directs him to 
mipannel six only ?

further complained that this power of life and death 
too.great to be entrusted to a stipendiary magistrate.

What are the safeguards ?
Öe stipendiary magistrate must be a barrister of at least five 

yeat-s standing. There must be Associated vvith him a justice of 
the peace, and a jury of six. The court must be an open public 
court. The prisoner is allowcd to make full answer and defence 
by counsel.

irt In Manitoba, in
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t Section 77 pennits him to appeal to the Court of Queen’s Bench 
in Manitoba, when the evidence is produced, and he is again 
heard by counsel, and three judges re-consider his case. Again, 
the evidence taken by the stipendiary magistrate, or that caused 
to be taken by him, must, before the sentence is carried into 
effect, be forwarded to the Minister of Justice > and sub-section eight 
requires the stipendiary magistrate to postpone the execution, from 
tillie to tillie, until such report is received, and the pleasure of the 
Governor thercon is communicated to the Lieutenant Governor. 
Thus, before sentence is carried out, the prisoner is heard twice 
in court, through counsel, and his case must have been considered 
in Council, and the pleasure of the Governor thereon communi- 
cated to the Lieutenant Governor.

It seems to me

1
t
1

;

the law is not open to the charge of unduly or 
hastily confiding the power in the tribunals before which the 
prisoner has been heard. 1 he sentence, when the prisoner appeals, 
cannot be carried into effect until his case has bee 
heard, in the manner above stated.

xn Iffrree ti mes

Counsel then rest the prisoner’s case upon the ground of in- 
sanity, and it is upon this latter point only that the prisoner called 
witnesses.

The jury by tlieir finding have negatived this ground, and the 
prisoner can only ask, before us, for a new trial, we have no other, 
power of which he can a vail himself. The rule at law in civil

X.

1

1



.
''"I-V" •'

n

328 MANITOBA LAW REPORTS.

is, tfiat thc evidcnce against thc verdict must grcatly pre- 
ponderate before a verdict will be set aside ; and in criminal 
in Ontario, whilst thc law (now repeaicd) allowed appiications for 
new trials, the rulc was more stringent—a verdict in a criminal. 
case would not be set aside if there was evidence to go to the 
jury, and the judge would not express any opinion upon it if there 
was evidence to go „to the jury, if their verdict could not be 
dcclared wrong.

cnses

vases

I have carefully rend the evidence, and it 
appears to me that the jury could not rcasonably have come to 
any other conclusion than the verdict of guilty ; there is not only 
evidence to support the verdict, hut it vastly preponderates.

It is said the prisoncr labored under the insane delusion that 
he was a prophet, and that he had a mission to fulfil. When did 
this mania lirst seize him, or when did it manifest itself ? Shortly 
before he came to Saskatchewan he had heen teaching school in 
Montana. It was not this mania that impelied him to commence 
the work which ended in the charge at Batoche. He was invited 
by a deputation, who went for him to Montana. The original idea 
was not his—did not originate with him. It is argued, however,

1 that llls demeanor changed in March, just beAre the outbreak. Be
fore then he had been holding meetings, addressing audiences, 
and acting as a sane person. His correspondence with General 
(now Sir Frederick) Middleton betokens no signs of either weak- 
ness of intellect or of delusions. Taking the definitions of this 
disease, as given by the experts, and how does his conduct 
port therewith. The maniac imagines his delusions real, they 
fixed and determinate, the bare contradiction causes irritability.

The first witness cailed by the prisoner, the Rev. Father Alexis 
André, in his cross-examination says as follows

i
1
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Q. Will you please State what the prisoner asked of the Federal 
Government ?

si
u

A. I had two interviews with the prisoner on that subject.
Q. The prisoner claimed a certain indemnity from the Federal 

Government. Djdn’t he ?
A. When the prisoner made his claim, I was there with another 

gentleman, and he asked $100,000. We thought that was exorbi- 
tant, and the prisoner said, “ Wait a little, I will take 
$35,000 cash.”

Q. Is it not true the prisoner told you he himself was the half- 
breed question ? ..
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A. He did not say so in express terms, but lie conveyed that 

IUea* Hc said> “ If i am satisfied the half-breeds will be.”

must explain this, This objcction 
was made tu him, that even if the Government granted him the 
»35,000, the holf-breed question would rdmain the same; and hc 
»atd, m answer to that, “ lf I am satisfied, the half-breeds will be.”

(?• Kit not a faet hc told you hc would even acccpt a less 
than the $35,000 ?

re
ses I;

i hc witness continucs : Ifor
iaL/
hc
;re
be

sumit
to A. Yes ; he said, “Use all the influence you can, you may not 

get aJI that, but get all you can, and if you get less, wc will secV’

a witness called by the

dy

** ^"is was the cross examination of 
prisoner.iat

id l o (.eneral Middlcton, after prisoner’» arrest, he speaks of his ’ 
destre lo negotiate for a money consideration.

In my opinion, this shows he

:ly
in

wdling and quite capable of 
parting wjth this supposed dclusion, if he got the $35,000.

A delusiWi must be lixed, aeted upon, and believed in as real, 
ovcrcome a|id dominate in the mind of the insane person. An 
insanity which can be put on or off at the will of the insane 
Jicrson, according to the medical testimony, is not insanity at all 
in the sense of mania.
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l>r. Roy testified to his having been confined in, the lleauport 
Asylum at Qucbec, from which hc was discharged in January, 
1878. His evidencc was so unsatisfaetory, the answers not readily 
given, and his account of prisoner’s insanity was given with so mucli 
hesitation, that I think the jury were justified in not placing any 
great reliance upon it.

Or. Clarke, of the Toronto Asylum, as an expert, was not 
sufficicntly positive to enable any onc to form a definite opinion 
upon the question of the sanity of the prisoner.

Or. Wallace, of the Hamilton Asylum ; Dr. Jukcs, the medical 
officer, who attended the prisoner from his arrival

k-
is
11-

re
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is

il

il at Regina ; *
General Middlcton, and Captain Young—these all failed to lind 
insanity in his conduct or convcrsation. Neither coul.d the Rev. 
Mr. Pitblado, who bad a good opportunity of conversing with him.

In my opinion, the evidence against his insanity very greatly 
preponderates. Bcsides, it is not every degree of insanity or mania 
that will justify his being acquitted on that ground. The rule in 

. that resPect is most satisfactorilv laid down in the McNaghten
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casc, io Cl. & Fin. Notwithstanding thc party accuscd
did thc act complained k, with a view, under the influencc of 

insane delusion, of redrcssing some supposed grievanccs or injury, 
or of jjroducing some public bcnefit, he is nevertheless punishable 
according to thc nature of the crime committed, if he knew at 
thc timc of committing such crime that he was acting contrary to
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I think the evidcnce upon the question of insanity shows that 
thc prisoner did know that he 
was responsible for his aets.

In my opinion, a new trial should be refused, and the conviction 
confirmed.

cc
acting illegally, and that he R<
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I aylor, J.—This is aiji appeal brought under the provisions of 

section 77 of the North West Territories Act, 1880, Dom. Stat. 

43 ^ *c>> c* 25> by Louis Riel, from a judgment rendered again st 
liim at Regina, in the North West Territories.

O11 the 2otli day of July last the appellan t was charged before 
Hugli Richardson, Esq., Stipendiary Magistrate, and Henry Le 
Jeune, Esq., a Justice of the Peace, sitting as a Court under the 
provisions of section 76 of the above-mentioned statute, with the 
crime of treason. After a plea by the appellant to the jurisdic- 
ti°n of the Court, and a demurrer to the sufficiency in law of 
the cliarge or indietment, had both been overriiled, the appellant 
pleaded not guilty. The trial 
adjourned for some days to procure the attendance of witnesses 

-on his behalf. On the 28th of July the trial was proceeded 
with, and a large number of witnesses were called and examined. 
At the trial the appellant was defended by three gentlemen of 
liigh standing at the bar of the Province of Quebec. Judging 
from the arguments addressed to this Court by two of these 
gentlemen on the present appeal, I have 1^0 hesitation in speak- 
ing of them as learned, able and zealous^iiilly competent to 
render to the appellant all the assistance in the)power of counsel 

to afford him. On the ist of August, the casjä having been left 
to the jury, they returned a verdict of guilty, and thereupon 
sentenCe of death was pronounced. Fronr that he brings his 
appeal.

It vvas not urged before this Court, as it was on the trial at 
Regina, that the appellant should have been sent for trial to the
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iscd Provmce of Ontario, or to the Province of tiritish Columbia, 

instead of his being brought to trial before: of
. . , . . a stipendiary magis-
trate and a justice of the peace in the North West Territories.iiry,

ible
This point not having been argued, it is "unnecessary to 

consider whether the Imperial Acts 43 Geo. III., c. 138 • 
1 & 2 Geo IV., c. 66, and 22 & 23 Vic. c. ,6, are, or aré 
not now in force. Only a passing allusion was made to them by 
counsel. The first of them was repealed by the Statute Law 
Rev,ston Act, ,872 (35 & 36 Vic. c. 63), and part of the 
second was repealed by the Statute Law Revision Act, ,874 
(37 & 38 Vic. c. 35). At all events, the Imperial Govern
ment has never, under the authority of these, appointed in the 
North West Territories justices of the peace, nor established 
courts, while under other statutes hereafter referred to, wholly 
different provision has been made for dealing with crime in 
those Territories, so that they must be treated as obsolete if not 
repealed.
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It was contended by the appellanfs counsel that the Imperial 
statutes relating to treason, the 25 Edw. III,, c. 2; 7 Wm. III., 
c- 3; 36 C,eo. III., c. 7, and 57 Geo. III., c. 6, which definé 
what is treason, and provide the mode in which it is to be 
tned, including the qualification of jurors, their number, and 
the method of choosing them, are in force in the North West 
territories. And it was argued, that in legislating for the North 
West Territories, the people of which are not represented in the 
Dominion Parbament, that Parliament exercises only ä delegated 
power, which must be strictly construed, and cannot be exercised 
to depnve the people there of rights secured to them as llritish 
subjects by Magna Charta, or in any way alter these old statutes 
to their prejudice. Now of this argument against any change 
being made in rights and privileges secured by old charters 
statutes, a great deal too mucli may be made.

1 hat these rights and privileges, wrested by the people from 
tyrannieal sovereigns many centuries ago, were and are valuable 
there can be no question. Were the sovereign at the present 
day endeavouring to deprive the people of any of these, for the 
purposes of oppression, it would speedily be found that the love 
of liberty is as strong in the hearts of British subjects to-day as 
it was in the hearts of their forefathers, and.they would do their 
utmost to uphold and defend rights and privileges purchased by
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the blood of their ancestors 
wlicn the legislatnre, romposcd of representatives of. the people, 
chosen by them to express their will, deem it expedient to make 
a change in the law, even though that c hange ritay be the 
sttrrender of sorne of lliese old rights and privileges.

i hat the Dominion' Parliament represents the people of the 
North West Territories cannot, I think, be snccessfully disputed. 
It ntay be, that the inhahitants of these Territories are not 
represented in parliament by members sitting there chosen 
directly hy them, bnt these Territories form part of the Dominion 
of Catiada, the people in them are citizpns of Canada, not, as 
it xvas pnt by connsel, neighbours, just in the same way as all the 
people of this Dominion are part and parcel of the great British 
Empire, Phe people of tlpse Territories are represented by the 
Dominion Parliament, just as the inhabitants of all the colonies 

represented by the House of Commons of England. Legis- 
lation for these Territories by the Dominion Parliament, must 
indeed precede their being directly represented there. Before 
tliey ctiti be so, the nurnber of representatives they are to have, 
the qualification of electors, and other matters must be provided 
for by the Dominion Parliament itself or by Local Legislatures 
created by that Parliament.

The question then is, what powers of legislation with reference 
to the North West Territories have been conferred upon the 
Dominion Parliament by Imperial authority. In the exercise of 
that authority, whatever it may be, it is not éxercising a dele
gated authority.

But it is a very different thing
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Clo found an argument as to Parliament exercisinga delegated 

authority, upon the language used by American writers, to
or upon

judicial decisions in the United States, appears to me to be 
wholly fallacious. In the States of the American Union the 
thcory is, that the sovereign power is vested in the people, and 
they, by the Constitution of the State, establishing a legislature, 
delegate to that body certain powers, a limited portion of the 
sovereign power which is vested in the people. The people, 
however, still retain certain common law rights, the authority to 
deal with which they have not delegated to the legislative body. 
Hence the language used by Bronson, J., in Taylor\. Parter, 
4 Hill, at p. 144
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sovereignty which resides in the whole body of the people. 
I.ike other departments of the government it can only exercise 
such powers as have been delegated to it.” It is in the light Of 
th.s theory that the language of Mr. Justice Story in Wilkinson 
V. Lelami, 2 Peters, 627, must be read. and by which it must 
be construed. The

"g
le,
ke
he

lie of the British Parliament is quite differ- 
ent, “m which,” as Blackstorie says (Blackstone, Christian's 
hd., Vol. I., p. 147, “the legislative power and (of course) the 
supreme and absolufe authority of the State, is vested by 
constitution.” And again, at p. 160, he says, “ It hath sovereign 
and uncontrollable authority in the making, cottférring, enlarg- 
ing, restraining, abrogating, repealing, revising and expounding 
of laivs, concerning matters of all possible denominations
* * * * thls beil’g the place whére that absolute despotic
power which must in all
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governments reside somexvhere, is 
entrusted by the constitution of these kingdoms.”

5 To the extent of the powers conferred upon it, the Dominion 
Parliament exercises not delegated but plenary powers of 
legislation, though it cannot do anything beyond the limits 
which circumscribe these powers. When acting within them, as 

said by Lord Selborne in The Queen v. Burah, L. R. 3 App. 
Ca., at p. 904, speaking of the Indian Council, it is not in 
sense
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all agent or delegate of the Imperial Parliament, but has, 
intended to have* plenary powers of legislation, as large, 

and of the same nature as tliose of that Parliament itself. That 
the Dominion Parliament has plenary powers of legislation in 
respect of all matters entrusted to it was held by the Supreme 
Court in Valin v. Lang/ois, 3 Sup. C. R. 1, and City of Frcderic- 
ton v. The Queen, 3 Sup. C. R. 505. So also, the Judicial Com- 
lnittee of the Privy Council have held, in Hocige v. The Queen, 
L. R. 9 App. Ca. 1:7, that the Local I.egislatures when legislat- 
ing upon matters within section 92 of the British North America 
Act, possess authority as plenary and as ample, within the limits 
prescrilied by that section, as the Imperial Parliament in the 
plenitude of its power possessed and could bestow.

The power of the Dominion Parliament to legislate for the 
North West Territories
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seems to me to be derived in this wise, 
and to extend thus far. By section 146 of the British North 
America Act it provided, that it should be lawful for Her 
Majesty, with the advice of Her Privy Council, “ on address from 
the Houses of the Parliament of Canada, to adrnit Ruperfs Land
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and the North Western Territory, or either of them, in to the 
Union, on such terms and conditions in each case as are in the 
addresses expressed, and as the Queen thinks fit to approve, 
subject to the provisions of this Act; and the provisions of any 
Order in Council in that behalf shall have effect as if they 
had been enacted by the Parliament of the United Kingdom of 
Great Britain and Ireland.”

In 1867, the Dominion Parliament presented än address 
praying that Her Majesty would be pleased to unite Rupert’s 
Land and the North Western Territory vvith the Dominion, and 
to grant to the Parliament of Canada authority to legislate for 
their future welfare and good government. The address also 
stated, that in the event of Her Majesty’s Government agreeing 
to transfer to Canada the jprisdiction and control over the said 
region, the Government and Parliament of Canada would be 
ready to provide that the legal rights of any Corporation, 
company or individual within the same should be respected 
and placed under the protection of courts of competent juris- 
diction.

The following year,^f8^, the Rupert’s Land Act, 31 & 32 
Vic., c. 105, was passed by the Imperial Parliament. For the 
purposes of the Act the term Rupert’s Land is declared to 
include the whole of the lands and territories held, or claimed 
to be held, by the Governor and Company of Ad ven turers of 
England trading into Hudson’s Bay. The Act then provides 
for a surrender by the Hudson’s Bay Company to Her Majesty 
of all their lands, rights, privileges, &c., within Rupert’s Land, 
and provides that the surrender shall be null and void unless 
within a month after its acceptance Her Majesty shall, by order 
in Council, under the provisions of section 146 of the British 
North America Act, admit Rupert’s Land into the Dominion. 
The fifth section provides that it shall be competent for Her 
Majesty, by any Order in Council, to declare that Rupert’s 
Land shall be admitted into and become part of the Dominion 
of Canada; “ and thereupon it shall be lawful for the Parliament 
of Canada, from the date aforesaid, to make, ordain, and 
establish within the land and territory so admitted as aforesaid, 
institutions, and ordinanccs, and to constitute such courts and 
officers as may be neccssary for the peace, order, and good 
government of Her Majesty’s subjects and others therein.”
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le Jn 186g, a sepond address presented, embodying certain 

esolutions and terms of agreement come to between Cänada 
and the Hudson’s Bay Company, and praying that Her 
Majesty wonld be pleased to unite Ruperfs Land on the terms 
and conditions expressed in the foregoing resdlutions, and also 
o umte the North Western Territory with the Dominion of 

Lanada, as prayed for, by and on the terms and conditions 
contained in the first address.

was
ie

i,
y
7

SS

’s 'fhe same year the Dominion Parliament passed an Act, 32 & 

33 ic. c. 3, for the temporary government of Ruperfs Land 
and the North Western Territory, when united with 
which was to continue in force until the end of the 
of Parliament.

ihe following year, 1870, another Act was passed, 33 Vic., 
c. 3, which amended and continued the former Act, and which 
formed out of the North West Territory this Province of 
Mamtoba. Ihe last section öf this act re-enacted, extended 
and continued in force the 32 & 33 Vic. c. 3 until the .st day 
of January, 1871, and until the end of the session of Parliament 
tnen next ensuing.

On the 23rd of June, 1870, Her Majesty by Order in Council, 
after reciting the addresses presented by the Parliament of 
Canada, ordered and declared “ that from and after the ieth 
day of July, ,870, the North Western Territory shall be 
admitted mto, and become part of, the Dominion of Canada 
upon the terms and conditions set forth in the first"hereinbefore 
recited address, and that the Parliament of Canada shall, from 
the day atoresaid, have full power and authority to legislate for 
the future welfare and good government of the said territory.”

By virtue of that Order in Council artd of the 31 & 32 Vic. 

c. 105, it seems to me, that on the i5th of July, .870, the 
Parliament of Canada became entitled to legislate and to make, . 
ordain and estabhsh within the North West Territories all such 
laws institutions, and ordinances, civil and criminal, and to 
estabhsh such courts, civil and criminal, as might be necessary for 
peace, order, and good government therein. The language used 
is even wider than is used in the 91st section of the British 
North America Act, which defines the legislative authority of 
the Parliament of Canada, extending by-sub-section 
criminal law ; while there is not as there the restriction, “
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the constitution of courts of criminal jurisdiction,” but on the 
contrary express authority to constitutc courts without any 
limitation.

That by that Order in Council and Act the authority thereby 
given extends over that part of the North West Territory where 
the events occurred out of which the charge against the appellant 
arose, there can be no doubt. By the terms of the agreement 
between Canada and the HudsoiVs Bay Company, the latter 
were to retain certain lands, and in a schedule annexed to the 
Order in Council the exact localities are mentioned. In the 
Saskatchewan District the names Edmonton, Fort Pitt, Carlton 
tHouse, and other places appear.

Itistruethat in i8yi,another Act was passed by the Impe- 
rial Parliament, the 34* & 35 Vic. c. 28, spöken of by Mr. 
Fitzpätrick as “The Doubts-Removing Act,” but I cannot come 
to the conclusion which he seeks to draw from that fact, and 
from its confirming two Acts of the Canadian Parliament, 
that the former Act, 31 & 32 Vic. c. 105, did not give the 
Dominion Parliament full power to legislate for the North West 
Territory. The former Act provided for the admissicm of 
Rupert’s Land and the North Western Territory into the 
Dominion, but was silent as to the division of the Territory so 
admitted, into Provinces, or as to their representation in parlia
ment. That it was doubts on these matters which the Act was 
intended to remove is shown by the preamble. It is in these 
words, “ Whereas doubts have been entertained respecting the 
povvers of the Parliament of Canada to establish Provinces in 
Territories admitted, or which may hereafter be admitted into 
the Dominion of Canada, and to provide for the representation 
of such Provinces in the said Parliament; and it is expedient to 
remove such doubts and to vest such powers in the said Parlia
ment.” The second and third sections then provide for the 
establishment of Provinces, for, in certain cases, the aiteration 
of their limits, and for their representation in Parliament. The 
fourth section, in general terms, says, “ the Parliament of Canada 
may from time to time make provision for the administration, 
peace, order, and good government, of any territory, not for the 
time being ineluded ;n any Province; ” a power which Parliament 
already had in the most ample manner. Thcn follows a confir- 
mation of the Canadian Acts 32 & 33 Vic. c. 3, and 33 Vic.
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thc c. 3. That the Act should contain such a confirmation is easily 

accounted for. The Imperial Act 31 & 32 Vic. fc. 105, s. 5, 
provided that it should be competent for Her Majesty, by Order 
111 Council, “ to declare that Ruperfs Land shall, from a date 
to be therein mentioned, be admitted,” &c„ and “ thereuppn k. 
it shall be lawful for the Parliament of Canada, from the' late 
aforesaid,” to make laws, &c.

any

lant
lent
tter Ihe Order in Council was made on the 23rd of June, 1870, 

and the date therein mentioned was the 15* of July, 1870. 
Now, a reference to the two Canadian Acts shows, that the 32nd 
and 33rd Vic. c. 3, was assented to on the 22iid of June, 1869, 
and the 33rd Vic. c. 3, on the rath of May,, 1870. So, in 
fact, they were both passed before the time arrived at which the 
Parliament of Canada had the right to legislate respecting the 
North West. But they had been acted upon, and the Province 
of Manitoba actually organize.d, therefore they were confirmed 
and declared valid from the date at which they received the 
assent of the Governor General.

Acting under the authority given in the most ample 
by these Acts of the Imperial Parliament, and, as it seems to 
me, in the exercise not of a delegated authority, but of plenary 
powers of legislation, the Dominion Parliament enacted the 
North West Territories Act, 1880 (43 Vic. c. 25 ) which pro
vides, among other things, for the trial of offences committed 
in these lerritories in the manner there pointed ont.

The appointment of stipendiary magistrates, who must be 
barristers-at-law or advobates of five years' standing, is provided 
for by the 741b section.

By the ?6th section, each stipendiary magistrate shall have 
power to hear and determine any charge against any person for 
any criminal offence alleged to have been committed within 
certain specified territorial limits. These words are quite wide . 
enough to include the crime of treason. The various subsections 
of section 76 provide for the mode of trial in certain classes of 
offences. Those specified in the first four subsections are to be 
tried by the stipendiary magistrate in a summary way without 
the intervention of a jury. Then the 3th subsection says, “In 
all other criminal cases the stipendiary magistrate and a justice 
of the peace, witli the intervention ofa jury of six, may try any
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338 MANITOBA LAVV REPORTS.

charge against any person or persons for any crime.” Again 
the words are quitc wide enough to cover the crime of * 
treason.

Counsel for the appellan t contended that from the word 
treason being used in the ioth subsection, and no where else in 
the Act, it must be inferred that the Act did not intend‘to deal 
with the crime of treason, except in the matter of challenging 
jurors, which is dealt with in that subsection. The suggestion 
made by Mr. Robinson is, however, the more reasonable one, 
namely, that treason is there named advisedly, to put beyond 
doubt, there being only 36 jurors summoned, that a prisoner 
charged with that particular crime should not be entitled to 
exercise the old common law right, which a prisoner charged 
with treason had, of thallenging, peremptorily and without 
cause, thirty-five jurors.

The question must next be considered, whether the proceed- 
ings against the appellant have been conducted according to the 
requirements of this Act.

The record before the Court shows that the trial took place 
before a stipendiary magistrate and a justice of the peace, with a 
jury of six elected and sworn after the appellant had exercised 
his right of challenging several jurors.

Two objections to the regularity of the proceedings are, how
ever, raised. The first of these is, that the information upon 
which the appellant was charged was exhibited before the 
stipendiary magistrate alone, aild not before the stipendiary 
magistrate and a justice of the peace. An inspection of the 
document shows the fact to be so. But is it necessary that the 
information should be exhibited before both ?

The powers and jurisdiction of stipendiary magistrates are set 
out in section 76 of the North West Territories Act, 1880.

The first part of the section says, each stipendiary magistrate 
shall have the magisterial and other functions appetfaining to 
any justice of the peace, or any two justices of the peäce, under 
any laws or ordinances which may from time to time be in force 
in the North West Territories. That is a distinct proposition.
By thé schedule annexed to the Act one of the laws in force 
there is the 32 & 33 Vic. c. 30. Under the ist section of 
that Act it is clear that a charge or complaint that any person
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has committed, or is suSpected to have committed treason, may 
be exhibited before me justfce of the peace, and a warrant for 
his apprehension issued by such justice. ■

Section 76 then goes on further, that each stipendiary magis- 
trate “shall also have power to hear and determine any charge 
against any person for any criminal offence ”, &c. In all other 
criminal cases than those specified in the firat four subsections 
he and a justice of the peace, with the intervention of a jury of 
six, may try the charge. It is only when the charge comes to 
be tried that the presence of a justice of the peace along with 
him is necessary. To hold that the words “ try any charge ” 
include the exhibiting of the information, or that it must be so, 
before both a stipendiary magistrate and a justice of the peace, 
seems to me to involve the holding also, that for the purpose of 
exhibiting the information there is also necessary the interven
tion of a jury of six. Now the jury cannot be called into 
existence until the charge has been made, the accused arraigned 
upon it, and he has pleaded to it.

The case of Reg v. Russell, 13 Q. B. 237, was cited in support 
of this objection, but, as I read that case, it is a direct authority 
against it. An information was exhibited under the Act for the 
General Regulation of the Customs, before a single justice, and 

dismissed by the justices before whom the charge was 
brought for trial, on the ground that it should have been 
exhibited before two justices, in conformity with section 82 of 
the Act for the Prevention of Smuggling. That section provided 
that all penalties and forfeitures incurred or imposed by any Act 
relating to the customs should and might be “ sued for, prose- 
cuted, and recovered by action of debt, bill, plaint, or informa
tion in any of Her Majesty’s Courts of Record," &c., « or by 
information before any two or more of Her Majesty’s Justices of 
the Peace," &c. A rule calling on the justices to show cattse 
why a mandamus should not issue commanding them to proceed ' 
to adjudicate upon the information, was obtained. Upon the 
return of the rule, counsel for the justices contended, that the 
provision that the penalty may be “ sued for,” by information, 
must refer to the commencement of the proceeding, in like 
manner as in the provision that it may be “ sued for ” by action. 
But the Court made the rule for a mandamus absolute, Lord 
Dcnman, C. J., who delivered the judgment of the court, saying,
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340 MANITOBA LAW REPORTS.

“ The 82nd section of the Act does not necessarily mean that 
the information must be laid before two justices, but only that 
it must be heard before two justices.”

The next objection is, that at the trial full notes of the evi- 
dence and proceedings thereat, in writing, were not taken, as 
required by the Statute, section 76, sub-section 7. What was 
actually done, as it is ad mitted on both sides, w.as, that the 
evidence and a record of the proceedings were taken down at 
the time by stenographers appointed by the magistrate, and they 
aftérwards extended their notes.

The objection cannot be, that the magistrate did not himself 
take notes of the evidence and proceedings, for the statute says 
he shall “ take, or cause to be taken,” full notes, &c. It must 
be that the notes were talcen by stenographic signs or symbols.

No doubt, enactments regulating the procedure in courts seem 
usually to be imperative, and not merely directory. Maxwell 
on Statutes, 456; Taylor v. Tay/or, L. R. 1 Ch. Dit. at p. 431. 
But the force of the objection depends upon what is meant by 
the word “ writing,” In proceeding to consider it, I am not 
conscious of being in any way prejudiced, from the circumstance 
that I am myself a stenographer. The statute does not specify 
any method or form of writing, as that which is to be adopted. 
“ Writing” is, in the Imperial Dictionary, said to be “The act 
or art of forming letters or characters, on paper, parchment, 
wood, stone, the inner bark of gertain trees, or other material, 
for the purpose of recording the ideas which characters and words 
express, or of communicating them to others by visible signs.” 
In the same work, “to write,” is defined thus, “To produce, 
form or make by tracing, legible characters expressivebf ideas.” 
Is not stenographic writing the production of “ legible characters 
expressive of ideas”? The word is formed from two Greek 
words, “ffrevoc” and "yfiai/io,'' and means simply “close 
writing.” If the objection is a good one, it must go the 
length of insisting that the notes must be taken doyra in ordinary 
English characters, in words at full length. If any contractions 
or abbreviations were made, the objection would have quite as 
much force as it has to the method adopted in this case.

Re Stanbro, 1 Man. R. 325, was an entirely different case. 
It was one under the Extradition Act, and the evidence was 
taken in short-hand, as is usual on a trial, The Court held,
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MANITOBA LAW REPORTS. 341
hat that the reporter’s notes extended, which were produced before 

it, on the argument bn the return of a writ of habeas corptis 
obtained by the pris^ner, could not be looked at, and that there 
was really no evidence. But the Court so held, because the 
provisions of the jznd & 3jrd Vic. c. "30, s. 39, were applicable 
to the mode in which the evidence should be taken in extradition 
proceedings. That section requires the depositions to be put in 
writing, read over to the witness, signed by him, and also signed 
by the justice talcing the 
question had not been read over to the witnesses^ nor signed by 
them; nor were they signed by the judge who took them, so 
that clearly the requirements of the Act had not been complied 
with. /
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In addition to the objections al ready dealt with, it was argued 
that the appellant is entitled to a new trial, on the ground that 
the evidence adduced proved his insanity, and that the jury 
should have so found, and therefore rendered a verdict of not 
guilty.

The section of the statute which gives an appeal, says, in 
general terms, that any person convicted may appeal, without 
saying upon what gr.ounds; so there can be no doubt the one 
thus taken is open to the appellant. The question, however, 
arises, how should the Court deal with an appeal upon matters 
of evidence ? We have no precedents in our own court, but 
the decisions in Ontario during the time when the Act respecting 
new trials and appeals, and writs of error in criminal cases, in 
Upper Canada (Con. Stat. U. C. c. 113) was in force there, 
may be referred to as guides. By the first section of that Act, 
any person convicted of any treason, felony, or misdemeanour, 
might apply for a new trial upon any point of law, or question 
of faet, in as ample a manner as in a civil action.

The decisions under the Act are uniform and consistent, and 
a few of them may be referred to.

The earliest case upon the point, and perhaps the leading case, is 
Reg- v. Chubbs, 14 U. C. C. P. 32, in which the prisoner had been 
convicted of a capital offence. In giving judgment, Wilson, J., 
said, “ In passing the Act, giving the right to the accused to 
move
it was intended tö give courts the power to say that a verdict is 
wrong, becaqse the jury arrived at cpnqlusions which there was
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evidence to warrant, although from the same State of facts, other 
and different conclusions might fairly have been drawn, and a 
contrary verdict honestly given.” Richards, C. J., before whom 
the case had been tried, said, “ If I had been on the jury, I do 
not think I should have arrived at the same conclusions, but as 
the law casts upon them the responsibility of deciding how far 
they will give credit to the witnesses brought before them, I do 
not think we are justified in reversing their decision, unless we 
can be certain that it is wrong.' ’

In Reg. v. Greenwood, 23 U. C. Q. B. 255, a case in which 
the prisoner had been convicted of murder, Hagarty, J., said, 
“ I considcr that I discharge my duty as a judge before whom it 
is sought to obtain a new trial oirthe ground of the alleged 
weakness of the evidencte, or of its weight in either scale, in 
declaring my opinion that there was evidence > proper to be sub- 
mitted to the jury; that a number of material facts and circum- 
stances were alleged properly before them—links as it were in a 
chain of circumstantial evidence—which it was their especial duty 
and province to examine carefully, to test their weight and 
adaptability each to the other * * * * To adöpt any other 
view of the law, would be simply to transfer the conclusion 
of every prisoner’s guilt or innocence fron^fhe jury to the 
judges.” • \

Reg. v. Hamilton, 16 U. C. C. P. 340, was also a case in which 
the prisoner had been convicted of murder. Richards, C. J., 
who delivered the judgment of the court, said, “ We are not justi
fied in setting aside the verdict, unless we can say the jury were 
wrong in the conclusion they have arrived at. It is not sufficient 
that we would not have pronounced the same verdict; before we 
interfere we must be satisfied they have arrived at an erroneous 
conclusion.” So, in Reg. v. Seddons, 16 U. C. C. P. 389, it was 
said, “ The verdict is not perverse, nor against law and evidence; 
and although it may be somewhat against the judge’s charge, 
that is no reason for interfering, if there be evidence to sustain 
the finding, because the jury are to judge of the Sufficiency and 
weight of the evidence/'

In Reg. v. Slavin, 17 U. C. C. P. 205, the law on the subject was 
thus stated, “ We do not profess to have scanned the evidence 
with the view of saying whether the jury might or might not, 
fairly considering it, have rendered a verdict of acquittal. We
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ier

ha ve al ready declared 
province under the statute. It is stifficient for us to say that 
there was evidence which warranted their finding.”

The learned counsel for the appellant have argued with great 
force and ability that thé overwhelming weight of the evidence 
is to establish his insanity. Under the authorities cited, all that 
my duty requires me to do is to see if there is any evidence to 
support the finding of the jury, which implies the appellant’s 
sanity. I have, however, read carefully the evidence, not merely 
that of the experts, and what bears specially tipon this point, 
but the general evidence. It seemed to me proper to do so, 
because it is only after acquiring a knowledge of the appellant’s 
conduct and actions throughout, that the value of the expert 
evidence can be properly estimated.

After a critical examination of the evidence, I find it impossi- 
ble to come to any other conclusion than that at which the jury 
arrived. 1 he appellant is, beyond all doubt, a man of inordinate 
vanity, excitable, irritable, and impatient of contradiction. He 
seems to have at times acted in an extraordinary manner; to 
have said many stränge things, and to have entertained, or at 
least professed to entertain, absurd views on religious and political 
subjects. But it all stops far short of establishing such unsound- 
ness of mind as would render him irresponsible, not accountable 
for his actions. His course^of conduct indeed shows, in many 
ways, that the whole of his apparently extraordinary conduct, 
his claims to divine inspiration, and the prophetic character, 

only part of a cunningly devised scheme to gain, and hold, 
influence and power over the simple minded people around him, 
and to secure personal immunity in the event of his ever being 
called to account for his actions. He seems to have had in viéw, 
while professing to champion the interests of the Metis, the 
securing of pecuniary advantage for himself. This is evident • 
from, among other circumstances, the conversation detailed by 
the Rev. Mr. André. That gentleman, after he had spöken ot 
the appellant claiming that he should receive from the Govern
ment #100,000, but would be willing to take at once #35,000 
cash, was asked, “Is it not tme that the prisoner told you that 
he himself was the half-breed'question.” His reply is, “He 
did not say so in express terms, but he cönveyed that idea. He 
said, if I am satisfied, the half-breeds will be. I must explain
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this. This objection was made to him, that even if the Govern
ment granted him $35,000, the half-breed question would remain 
the same, and he said in answer to that, if I am satisfied, the 
half-breeds will be.”

He also says, that the priests met and put the question, “ is it 
possible to allow Riel to continue in his religious duties, and 
they unanimously decided that on this question he was not 
responsible—that he was completely a fool on this question— 
that he could not suffer any contradiction. On the questions of 
religion and politics we considered that he was completely a 
fool.” There is nothing in all that which would justify the 
conclusion that the man so spöken of was not responsible in the 
eye of the law for his actions. Many people are impatient of 
contradiction, or of aiithority being exercised over them, yet 
they cmnot on that accdknt secure protection from the conse- 
quences of their acts as being of unsound mind.

The Rev. Mr. Fourmond, who was one of the clergy who 
met for the purpose spöken of by the Rev. Mr. André, shows 
that the conclusion they came to, was come to, because they 
thought it the more charitable one. Rather than say he was 
a great criminal, they would say he was insane. The views the 
appellant professed respecting the Trinity, the Holy Spirit, the 
Virgin Mary, the authority of the clergy, and other matters were 
what shocked these gentlemen. But heresy is not insanity, at 
least in the legal and medical sense of the term.

The most positive evidence as to insanity is given by Mr. Roy, 
the Medical Superintendent of Beauport Asylum, in which 
appellant resided for nineteen months about ten years ago. But 
his evidence is given in such an unsatisfactory way, so vaguely, 
and with such an evident effort to avoid answering plain and 
direct questions, as to render it to my mind exceedingly unreli- 
able. The other medical witness who speaks to his insanity is 

x Dr. Clark, of the Toronto Asylum. He says, “ The prisoner is 
certainly of insane mind,” but he qualifies that opinion by 
prefacing it with the statement, “ assuming that he was not a 
malingerer.” And even he says, “ I think he was quite capable 
of distinguishing right from wrong.” Against the evidence of 
these gentlemen there is that of Dr. Wallace, of the Hamilton 
Asylum, and Dr. Jukes, the senior surgeon of the Mounted 
Police Force, both of whom are quite positive in giving opinions 
of the appeHant'8 sanity,
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seen Z world'Tu* ‘”f ^ faCt that he> a man who had 
orld, could ever hope to succeed in a rebellion and

Zt wöuldCCbSSfUlly ^ f f°rCe °f the Domini™> backed as iT Leif ‘"t"56 °f need’ by al> the P°w=r of England, 
m - self conclustve proof of insanity. But the evidencet:::neT ^ ^ Yo«„g, sh0Ws

imagine tfiäf he could 
His plan, as he detailed it,
Major Crozier and his 

hostages, compel the 
What these

was

was not so foolish as to 
wage ivar against Canada and Britain.

to try and captureat Duck Lake, 
force of police, and then, holding th 
government to accede to his demands, 

he had already told the Rev. Mr 
1*100,000, or in cash #35,000, and if he could 
then as much

was

emas
were

André—
not get even that,

as he could. Having failed to capture Maior
Lrs°"'ll’f ped l°a draw int0 3 snare General Middleton and
pose T°heefiJ,0 K u'°'d *** “ hosta8es a «ke pur
pose. The fighting which actually took place was not th»
means by which he had hoped to secure his ends. The Rev Mr 
Pitblado gives evidence similar to that of Captain Young.

Certainly the evidence entirely fails to relieve the annelhnt 
rom responsibility for his conduct, if the rule laid down by the

/nf!S ‘"reP'y !° a 5UeStion Put tothem by the House of tLds 
m MacNagh,en's Case, ,0 Cl. Fin. 2=o, be the sound - 

was thus expressed, Notwithstanding the 
accused did the act complained of, with 
influence of insane delusion, of redressing or revenging some 
supposed grtevance or injury, or of producing some public 
benefit, he is nevertheless pumshable, according to the nature ot
cr,emer,thItTm'tted’,'f ^ knCW a‘the time of “mmitt,ng such 

that he was -ting contmry to law; by which expression

1 nis has, I believe, ever since it •

one.That rule
party 

a view, under the

we mean, the law of the land.

In my judgment a new trial 
tion affirmed.
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Killam,,I conc^r fully in the conclusions of my brother 
supporting the same, with the excep-judges ana in the reasons 

tion, perhaps, of holding somewhat different opinions from some 
of those expressed by the Chief Justice as to the effect of the sub- 
section of the yöth section of the North West Territories Act, 
requiring full notes of the evidence to be taken upon the trial, 
and as to the form of the charge in question. Were it not for 
the importance of the case, and that a mere formal concurrence 
in the judgments of the other members of the Court might appear 
to arise to some extent from some disinclination to consider fully 
and to discuss the important questions that have been raised, I 
should rather have felt inclined to say merely that I agree with

i

;
1

II i
the opinions which thosq judgments express.

What I shall add has been written after having had a general 
idea of the views of my brother judges, but principally before I 
had an opportunity of perusing the full expression of their 
views, and with a desire to present some views upon which they 

not touch, rather than with the idea that their opinions 
rptfuired to be differently expressed.

I need not recapitulate the facts of the case or the proceedings 
taken, and I will refer to the statutes less fully than if I were 
delivering the sole judgment of the Court.

The prisoner first pleaded to the jurisdiction of the Court 
before which lie was arraigned, and to this plea counsel for the 
Crown demurred. The decision of the Court allowing the 
demurrer forms one of the grounds of this appeal. The judg
ment on this demurrer appears to have been based upon the 
decision of this Court in Easter Term last, in the case of Regina 
v. Connor, in which the prisoner appealed against a conviction 
for murder by a court constituted exactly\as in the present 
instance. I was not present upon the hearinV of the appeal in 
that case, and judge of me points raised onlytfrom the report in
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appear that the jurisdiction of the Court wasteo much objected 
to as the mode in which the prisoner was charged with the 
offence, it being contended that he should be tried only upon 
an indictment found by a grand jury or, a charge made upon a 
coroner’s ir.quest. It seems, notwithstanding that decision, still 
to be open to the prisoner to question the power of Parliament 
to establish the Court for the trial of the offence charged against
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l,m- I mean that the point is not yet res judicata so far as this 
Court i; concerned. Even if it 
new

1
ser

were so, in the event of any 
argument of importance being adduced by the present or 

any other appellant, it would be quite competent for this Court, 
though not for the Court below, to reconsider the decision.

ep-
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The authority of the Parlianient of Canada to institute such 
a Court, and particularly to do so for the trial of

ial,
for a person upon

a charge of high treason, is now denied; and it is also 
tended for the prisoner that the statute was not intended to 
provide for the trial of a charge of that natute. It has been 
argued that the powers of the Canadian Parliament are delegated 
to it by the Imperial Parliament, and that they must be 
sidered to have been given subject to the rights guaranteed to 
British subjects by the Common Law of England, Magna Charta, 
the Bill of Rights, and many statutes enacted by the Imperial 
Parliament, among which rights are claimed to be the right of 
party accused of crime to a trial by a jury of twelve of his peers, 
who must all agree in their verdict before he can be convicted, 
and the right of a party accused of high treason to certain safe- 
guards provided in connection with the procedure upon his 
trial. It is also argued that high treason is a crime sui gcneris; 
that it is an offence against the sovereign authority of the State; 
and that it must be presumed, notwithstanding the provisions of 
the British North America Acts and the other Acts giving the 
Parliament of Canada authority in the North West Territories, 
that the Imperial Parliament still reserved the right to make 
laws respecting high treason and the mode of trial for that 
offence ; and also that the provisions of the Act 43 Vic.

*-s. 76, are
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inconsistent with enactments of the Imperial Parlia
ment, and therefore inoperative. There can be no doubt that 
the Imperial Parliament has full power to legislate away any of 
the rights claimed within Great Britain and Ireland. Its position 
is not in any way analogous to that of the Legislatures, either ' 
State or Federal, under the Constitution of the United States, 
and the American authorities cited by counsel for the prisoner 
can have no application. There is no power under the British 
Constjtution to question the authority of Parliament. It may 
yet have to be considered whether it has so effectually given up 
its powers of legislation in regard to the internal affairs of 
Canada, -by the British North America' Acts and some other 
statutes, that it cannot resume them; whether, in case of a
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conflict between the Parliament of Canada and the Imperiaj 
Parliament, the Courts of Canada 
of the one or the other; hut these are questions which need not 
now be decided. It is true that the Parliament of Canada is the 
cruature of statute, and that its powers cannot be greater than 
the statutes expressly or impliedly bestow upon it, hut there has 
been no attempt by the Imperial Parliament to take away or to 
encroach upon the powers given to the Parliament of Canada, 
and we have nothing to do at present with speculations upon the 
effect of such an attempt. The British North America Act, 
1867, begins with the recital that the Provinces of Canada, 
Nova Scotia and New Brunswick “ have expressed their desire 
to be federally United into one Dominion under the Crown of 
the United Kingdom of Great Britain and Ireland, with a 
stitution similar in principle to that of the United Kingdom.” 
By .section 9 the executive government and authority of and 
over Canada are declared to be vested in the Queen. Under 
section 1 y.there is “ one Parliament ” for Canada, consisting of 
the Queen, an Upper House—styled the Senate—and the House 
of Commons. By section 18 the privileges, immunities and 
powers of the Senate and House of Commons are to be such as 
are from time to time defined by the Parliament, but so as not 
to exceed those of the British House of Commons at the passing 
of the Act.

It thus appears that the Parliament of Canada is not, within 
its legislative powers, placed in an inferior position to that of 
Britain. The Sovereign forms an integral part of the Canadian 
as of the British Parliament, the Executive authority is vested in 
the Queen. So far as relätes to her internal affairs, Canada 
stands in a position of equal dignity and importance with the 
United Kingdom, and, except in so far as the action of the 
Sovereign may be indirectly controlled by the Imperial Parlia
ment, Canada stands in this respect rather in the position of 
sister kingdom than in that of a dependency.

It is principally by the 91st section that the legislative authority 
of the Canadian Parliament is defined ; and under this section 
it can “ make laws for the peace, order and good government of 
Canada,” in relation to all matters not coming within the classes 
of subjects assigned exclusively to the Legislatures of the 
Provinces. By a portion of section 146 provision is made for
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the admission by Order in Council of Ruperfs Land and the 
North West Territories upon addresses from the Canadian Houses 
of Parhament, and under this provision and under the Rupert’s 
Land Act, 31 & 32 Vic. c. 105, and the British North America 
Ad, 1871, 34 & 35 Vic. c. 28, the North West Territories have 
been added to the Dominion. By these two latter Acts the 
jurisdiction and powers of the Parliament of Canada are 
enlarged, both as to the territory over which they may be 
exercised and the subjects upon which laws may be enacted 

Vhere are no Provincial Legislatures (except i> Manitoba) to 
share in the legislation, and there is no qualification oforexcep- 
tion from the power of legislation upon all matters and subjects 
relating to the “peace, order and good government ’’ of Her 
Majesty’s subjects and others in these added territories. Over 
these territories and with the addition of these subjects of legis 
lation the Parliament of Canada is in the
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over the Dominion wlien first formed, and in respect of 
the subjects of legislation committed to it by the British North 
America Act, 1867. The American theory of constitutional 
government is, that the legislatures are composed of delegates 
from the people, and that certain rights and powers only are 
committed to them, and that the people have retained to them 
selves certain"rights necessary to the free enjoyment of life and 
liberty which the legislatures have been given no power to inter- 
fere with, and it is now attempted to apply the term “delegated " 
to the bestowal by the Imperial upon the Dominion Parliament 
of the powers of legislation conferred by the Confederation and 
other Acts, and in this way to introduce the same theory into the 
consideration of our constitution. The principle of the British 
Constitntion is, however, that the people of the State, the three 
estates of the realm, composed of the Sovereign, the Lords, and 
the Commons, are all assembled in Parliament, and that the 
enactments of Parliament are those of the whole nation, and not ' 
of delegates from the people. From this necessarily follows the 
complete supremacy of Parliament, its power to legislate away 
the rights guaranteed by Magna Charta, the Bill of Rights, or 
any enactments of Parliament or charters of the Sovereign. ’ As 
is said by Lord Campbell in Logan v. Burslem, 4 Moore P. C. 
Cas. 296, “As to what has been said as to a law not being bind- 
mg if it be contrary to reason, that can receive no countenance 
from any court of justice whatever, A court of justice
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set itself above the Legislature. It must suppose that what the 
Legislature has enaeted is reasonable, and all, therefore, that we 
can do is to try and find out what the Legislature intended."

As this Dominion was intended to be formed “ with a Consti-

i
t
a

tution similar in principle to that of the United Kingdom,” 
having a Parliament not of an inferior cbaracter, hut of the 
dignity and importance to which I have referred,■there can be 

doubt that, in this respect,1 it stands in the same position as 
the Imperial Parliament with regard to the subject matters upon 
which it may legislate. That this is so has heen determined by 
judicial decision. Mr. Justice Willcfi, in Phillips v. Eyre, L. R. 
6 Q. B. 20, says, ‘-A confirmed Aöi of the lgcal Legislature, 

whether in a settled pr conquered colony, has,ras 
within its competence and the limits of its jurisdiction, the 
operation and force of sovereign legislation, though subject to 
be controlled by the Imperial Parliament.” In the Goodhue 
Will Case, 19 Gr. 382, Dräper, C.J., having reference to 
an Act of the Provincial Legislature of Ontario, says, “ As in 
England it is a settled principle that the Legislature is the 
supreme power, so in this Province I apprehend that, within the 
limits mapped out by the authority which gave us our present 
constitution, the legislature is the supreme power.” This view 
of the position of the Provincial Legislatures is upheld by the 
Privy Council in Hodge v. The Queen, L. R. 9 App. Cas. 117. 
In Valin v. Langlois, 3 Sup. C. R. 1, Ritchie, C.J., says, “I 
think that the British North America Act vests in the Dominion 
Parliament plenary power of legislation, in no way limited or 
circumscribed, and as large and of the same nature and extent 

the Parliament of Great Britain, by whom the power to 
legislate was conferred, itself had. The Parliament of Great 
Britain clearly intended to divest itself of all legislative power 

this subject matter, and it is equally clear that what it
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divested itself of, it conferred wholly and exclusively upon the 
Parliament of the Dominion.” And this doctrine of a delega
tion of powers cannot be more aptly met than in the judgment 
of the Privy Council in Regina v. Burah, L. R. 3 App. Cas. 
889, referred to hy my brother Tayloji The following remarks 
of Lord Selborne are so applicable that I must repeat them. 
He says (p. 904), “ The Indian Legislature has powers expressly 
limited by the Act of the Imperial Parliament, which created it, 
and it can of course do ngthing beyond the limits which circum-
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the

Scribe those powers. But when acting within those limits it is ■ 
not in any sense an agent or delegate of the Imperial Parliament, 
but has and was intended to have plenary powers of legislation, 
as large and of the same nature as those of Parliament itself."

t we

nsti-
m,”

I take it that the plenary powers of legislation conferred upon 
the Parliament of Canada include the right to alter or repeal 
prior Acts of the Imperial Parliament upon subjects upon which 
the Canadian Parliament is given power to legislate, so far as 
the internal government of Canada is concemed. The

the
n be 
n as
ipon 
1 by powers

which the Imperial Parliament alone could formerly exercise 
upon these subjects in our North West, whether by making laws 
entirely new, or by repeal or amendment of existing laws, 
Parliament can now exercise. Nor do I think that the Imperial 
Act, 28 & 29 Vic. c. 63, is inconsistent with that view. Under 
section 2 of that Act, “ Any Colonial law which is or shall be 
in any respect repugnant to the provisions of any Act of Parlia- 

extending to the Colony to which such law may reläte, or 
repugnant to any order or regulation made under authority of 
such Act of Parliament, or having in the Colony the force and 
effect of such Act, shall be read subject to such Act, Order or 
Regulation, and shall to the extent of such repugnancy, but not 
otherwise, be and remain absolutely void and inoperative." This 
is not in any sense an Act of Interpretation of Imperial Statutes, 
which is to be considered as part of and to be read with Acts of 
the Imperial Parliament, and if it is repugnant to the British 
North America Act, 1867, and if by the latter Act powers are 
given to the Parliament of Canada without the limitation imposed 
by the former Act, the British North America Act, as being the 
later one, must prevail. But even without this view, I cannot 
think that the repugnancy referred to is such as would be in- 
volved by an amendment or repeal of an Act of the Imperial 
Parliament upon a subject upon which.plenary powers of legis
lation were subsequently givento the Parliament 
There could only be considered to be
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repugnancy within the 

meanmg of the Act if it appeared by the Imperial Act that it 
to remain in force notwithstanding any subsequent action of 

the Colonial Legislature, or if it were
was

enacted after the plenary 
powers of legislation were granted, and were thus shown to be 
intended to override any Act which the' Colonial Legislature 
had passed or might thereafter pass. It will be observed alse

1
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1that it is only an Act of Parliament “ extending to the Colony” 
to which reference is made in the section cited ; and by the first 
section of the Act, in construing the Act, “ An Act of Parliament 
or any provision thereof,” is only to be said to “ extend to any 
colony when it is made applicable to the colony by the express 
words or necessary intendment of any Act of Parliament.” And
by section *3,^“ No Colonial law shall be deemed to have been 
void or inoperative1 on the ground of repugnancy to the law of 
England, unless the same shall be repugnant to the provisions of 
some such Act of Parliament, Order, or Regulation as aforesaid.” 
Thus, it was evidently not the intention to exclude the Colonial 
Legislatures from making laws inconsistent with those which may 
have been enacted by i the British Parliament for Britain or the 
United Kingdom particularly, and which may be iri force in the 
colony solely by virtue of the principle that the British subjects 
settling therein carried with them the laws of Britain, or that by 
conquest the laws of Britain came in force. By the fifth section 
of this same Act, “ Every Colonial Legislature shall have and be 
deemed at all times to have had full power withiirits jurisdiction 
to establish courts of judicature, and to abolish and re-constitute 
the same, and to alter the constitution thereof, and to make pro
vision for the administration of justice therein.” It must surely, 
then, not have been intended that such a Legislature should be 
limited in its establishment of these courts, and in its regulation 
of the procedure therein, to courts constituted as those of Eng
land, and a procedure similar to that which Parliament has 
thought proper to establish for English courts, or to a jury system 

' which can be traced back to the early ages of English history, 
or even to trial by jury at all.

Nor can I see any reason to suppose that it was not intended 
that the Parliament of Canada should not have poyyer to legislate 
regarding the crime of treason iiv-Canada. It certainly seems to 
be given when power is given to make laws for the peace, order 
and good government of Canada. Even jurisdiction to declare 
wha,t shall be and what shall not be acts of treason, (when com- 
mitted within Canada, against the person of the Sovereign herself, 
might safely be committed to the Parliament of Canada when-the 
Sovereign is a part of Parliament, and has also power of disallow- 
ance of Aicts, even after they have been assented to in her name 
by the Governor General. The propriety or impropriety of
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providing for the selection of a jury by a stipendiary magistrate 
appointed by t}ie Crown to hold office during pleasure, ofreducing 
to so small a number the
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peremptory challenges, and other pro- 
-\ Vlsl0ns relatin8 t» the constitution of the court and the mode of 
| procedure to which objecfiön has been made, is for ParliamentJ and not for the Courts to decide. We can only decide whether

V Parliament has, as I think it clearly appears that it has, even 
without the Rupert's Land Act, full power to constitute courts 
and to determine their method of procedure. With the provision 
in the Ruperfs Land Act, authorizing the Parliament of Canada 
“to constitute, such courts and officers as may be necessary for 
the peace, order and good Government of Her Majesty’s subjects 
and others ” in the North West Territories, it does not appear 
that.there can be any doubt that such courts are to be constituted 
with power to try a charge of high treason, as well as any other 
charge.

That the Canadian Parliament intended that the Court consti
tuted under the North West Territories Act of 1880, section 76, 
sub-sections 5 and‘following sub-sections, should have power to 
hear and try a charge of treason, there can be no doubt. After 
provision is made for the trial of certain charges in a summary 
way, without a jury, the provision in sub-section 5 is that 
“ »tttthtr criminal cases (which must iuclude a case of high 
treason) the stipendiary magistrate and a justice of the peace, 
with the intervention of a jury ofsix, may try any charge against 
any person or persons for any crime ” (which must include the 
crime of treason).

, . Sub-section 10 provides that “any person arraigned for treason 
or felony may challenge peremptorily and without cause not more 
than six jurors." It was remarked that this is the only mention 
of treason in the Act, but it was the only occasion for its being 
specially mentioned. In view of the pecufiar right of challenge ' 
m a case of treason, under the law of England, it was important 
to place it beyond doubt, by special mention, that in

in any other case the number of peremptory challenges 
was to be limited to six, The wording of the sub-section may 
not be strictly correct, as not recognizing that treason is a felony, 
but the sub-section is not on that account of any less importance 
as showing the intention1 to give to the court jurisdiction 
charge of itreason.

VOL. H. M. L. R.
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I cannot agree with the argument of counsel for the Crown, 
that an objection to the information ia not open on this appeal, 

account of the prisoner having pleaded to the charge. He 
demurred to thd^charge, and his demurrer being overruled hewas 

y obliged to plead. There is no indictment, and I do not think 
that an objection to the charge need be by a formal demurrer. 
In fact, it appears that the proceedings may be of the most 
informal character. Under section 77, "a person convicted of 

offence punishable bydeath" has a right of appeal to this 
court, whieh has jurisdiction “ to confirm the conviction or to 
order a new trial." There can be no appeal until there has^been 
a conviction, and I cannot see that the prisoner should be pre- 
vented from making atiy point that he may raise in any way 
before the court below Jhe subject of. appeal. If a new trial 

\hould in any case be granted on the ground of a defect in the 
charge, it would undoubtedly bé allowed to the prisoner to with- 
draw his plea when he should be again brought up for trial, if 
this were considered necessary in order to give effect to the 
objection. Indeed, it appears to me
necessary, for I am of opinion that, upon a new trial, everything 
must be begun de novo, and the prisoner asked to plead again. 
There is no court continuing all the time before which he has 
pleaded; there must be a new court establish«d for the trial of 
each charge, and the proceedings upon the first trial cannot be 
incorporated with those upon the second.

' In my opinion, it is not necessary that a “ charge," within the 
meaning of siib-section 5, should be made on oath before the 
court having the jurisdiction to try the charge. By section 76, the 
stipendiary magistrate is given the “ magisterial and other func- 
tions of a justice of the peace," and power to “ hear and deter- 

-/mine any charge against any person " jl the manner set out in 
the various sub-sections of the section, I take it that the 
“charge" referred to in the 5U1 kub-section is one laid before 
him by information, as before a justice of the peace, to procure 
the committal of a party for trial. The charge having been so 
made he has to summon the jury and procure the attendance of 
a justice of the peace, and before the court so constituted the 
charge is to be tried. This is what has been done in th”e present 
instancé.
■ The remaining objection of law to the conviction is to the 
method of taking the notes of the evidence. I cannot agree in

' 354

on

an

that this would not be

I

I

1

1
V. I

i

1

1
t

'
as

91



355MAN1T0BA LAW REPORTS.

wn, the view that the clause requiring full notes of the evidence and 
other proceedings to be taken upon the trial is directory merely. 
Whether the notes are to be taken merely for transmission to the 
Minister of Justice, as required by the 8th sub-section, or with a 

* view also to use upon the appeal allowed, it is equally important 
that they be taken. If it is only with a view to their transmis
sion to the Minister, as the 8th sub-section also provides for 
the postponement of the execution of a sentence of death until 
the pleasure of the Governor has been communicated to the 
Lieutenant Governor, it is an important part of the procedure at 
the trial that the notes of evidence be taken in order that the 
action of the Executive may be based upon the real facts proved; 
almost, if not quite, as important as that the evidence should be 
laid properly before the jury itself. I should not hesitate to ad- 
judge illegal a conviction of a capital offence shown to have been 
obtained upon a trial so conducted that these facts could not be 
properly laid before the Executive by the notes of evidence, for 
which the statute provides, taken down during the progress of 
the trial.

1 It appears by the certificate of the magistrate that the only 
full notes of the evidence taken at the trial were taken by “ short- 
hand reporters” appointed by the magistrate. Although it is 
not so stated, I think that we may assume that these notes were 
taken in what is known as short-hand. Omnia prcesumuntur rite 
esse acta is a maxim applicable as well in criminal as in civil 
matters, and if we cannot make such an assumption we must 
assume them to have been in the ordinary form of writing, or at 
least in such form of writing as would satisfy the statute. The 
statutory provision is, that “full notes” are to be taken “in 
writing.” The very definitions of the words “ writing,” and 
“to write,” are sufficient to show that the methods of recording 
language covered by the word ‘“stenography,” come within the 
term “writing. ’’ The very derivation of the word “stenography’ ’ . 
shows it to mean a mode or modes of writing. “ Stenography” 
is a generic term which embraces every system of short-hand, 
whether based upon alphabetic, phonetic, or hieroglyphic princi- 
ples. There are advantages and disadvantages both in stenography 
and in ordinary writing for the purpose of reporting the evidence 
given orally in a court of justice. The magistrate is not obliged 
to take the notes himself; lie is authorized by the statute to cause

. it to be done by another or others. It has n ot been the practice
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'X, ^ so far as I know, in any court in Canada to take down verbatim 
question and answcr in ordinary writing, and that could not be 
presumed to be required. If it is not, but the notes are taken 
in narrative form, their accuracy depends largely on the ability 
of the reporter hurriedly to apprehend the effect of question and • 
answer and throw them together so as properly to set down the 
idea of the witness. Any system by which question and answer 
are given verbatim is certainly more likely to be accurate than 
this method, notwithstanding the chances of error suggested by 
Mr. Ewart. The short-hand system of the reporter may be some- 
thing which himself ^lone can understand, it may be a system 
which is known to many, and it may be that his notes can be 
read by many. I think that we are not entitled to assume, for 
the purpose of holding tJhe conviction illegal, that in the present 
instance it was a system understood by the reporter alone, even 
if that assumption should properly lead to that conclusion.

The use of short-hand reporters in the courts had been in 
vogue for a considerable time in more than one of the Provinces 
when the North West Territories Act of 1880 was passed; and 
when Parliament provided only for the taking of the notes “ in 
writing,” without any further limitation of such a general word, 
it may be well understood to have had in view a class or method 
of writing which was in such general use. I have fel t the more 
satisfied in coming to this conclusion, as it has not been suggested 
that the prisoner has been put under any disadvantage by the 
system adopted for reporting the evidence and proceedings, or 
that the report of the evidence or proceedings is in any respect 
inaccurate.

The question of insanity is raised upon this appeal as a question 
of fact only. No objection has been made to the charge of the 
magistrate to the jury. The principles laid down by the courts 
of Upper Canada, under the Act which authorized the granting 
of new trials in criminal cases, and which have been referred to 
by my brother Taylor, appear to me to be those which should 
govern this court in hearing and determining appeäls from con- 
victions in the North West Territories upon questions of fact, 
except that it is hardly accurate to say' that the court will not 
undertake to determine on what side is the weight of evidence, 
but only if there is evidence tp go to the jury. This hardly 
applies in a case like the present. The presumption of law is that
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the prisoner is, and was, sane. The burden of proof ofVnsanity 
is upon the defence. McNaghteris case, io Cl. & Fin. 204; 
Regina v. Stokes, 3 C. & K. 185 ; Regina v. Layton, 4 Cox C. C. 
149- Without evidence to go to the jury, the prisoner cannot be 
acquitted upon the plea of insanity. If there is in such 
to be any appeal after a conviction, it must be on the ground that 
the evidence is so overwhelming in favor of the insanity of the 
prisoner that the court will feel that there has been a miscarriage 
of justice that a poor, deluded, irresponsible being has been 
adjudged guilty of that of which he could not be guilty if he 
were deprived of the/power to reason upon the ad t complained 
of, to determine by tieason if it was right
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Certainly, a new trial should not be granted if the evidence 
such that the jury could reasonably convict or acquit. Mr. 

Lemieux laid great stress upon the fact that the jury accompanied 
their verdict with a recommendation to mercy, as showing that 
they thought the prisoner insane. I cannot see that any import- 
ance can be attached to this. I have read very carefully the 
report of the charge of the magistrate, and it appears to have 
been so clearly put that the jury could have no doubt of their
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duty in case they thought the prisoner-msäne when he commitfed 
the acts in question. They could not have iWened to that charge 
without understanding fully that to bring in\t verdict of guilty 

declare emphatically their disbelief in the insanity of the 
prisoner. The recommendation may be accounted for in many 
ways not connected at all with the question of the sanity of the 
prisoner. . ■

The stipendiary magistrate adopts, in his charge to the jury, 
the test laiddown in McNaghteris case, toCl.&F. 204. Although 
this rule was laid down by the leading judges of England, at the 
time, to the House of Lords, it was not so done in any particular 
case which was before that tribunal for adjudication, and it could ■ 
hardly be considered as a decision absolutely binding upon any 
court. I should consider this court fully justified in departing 
from it, if good ground were shown therefor, or, if, even without 
argument of counsel against it, it appeared to the court itself to 
be improper as applied to the facts of a particular case. In the 
present instance, counsel for the prisoner do not dttempt to impugn 
the propriety of the rule, and in my opinion they could 
cessfully do so. It has never, so far as I can find, been overruled,
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though it may to soine extern have been questioned. This rule 
is, that “ notwithstanding the party did the act complained of with 
a view, under the influence of insane delusion, of redressing or 
revenging some supposed grievance or injury, or of producing 

public benefit, he is nevertheless punishable according to 
the nature of the crime committed, if he knew at the time of 
committing such crime that he acted contrary to law.”

Mr. Justice Maule, on the same occasion, puts it thus : “ To 
render a person irresponsible for crime on account of unsoundness 
of mind, the unsoundness should, according to the law as it has 
long been understood and held, be such as,rendered him incapa- 
ble of knowing right from wrong.”

The argument for the insanity of the prisoner is based to a 
certain extent on the idea that he was in such a State of mind 
that he did not know that the acts he was committing were wrong; 
that he fancied himself inspired of Heaven, and acting under the 
direction of Heaven, and in a holy cause. It would be exceedingly 
dangerous to admit the validity of such an argument for adjudging 

accused person insane, particularly where the offence charged 
is of such a nature as that of which this prisoner is convicted. A 
min who leads an armed insurrection does so from a desire for 
inurder, rapine, robbery, or for personal gain or advantage of some 
kind, or he does so in the belief that he has a righteous cause, 
grievances which he is entitled to take up arms to have redressed. 
In the latter case, if sincere, he believes it to be right to do so, 
that the law of God permits, nay even calls upon him, to do so ; 
and to adjudge a man insane on that ground, would be to open 
the door to an acquittal in every case in which a man with an 
honest bejief in his wrongs, and that they were sufficiently grievous 
to wåmtfit any means to secure their redress, should take up arms 
against the constituted authorities of the land. His action 
exceedingly rash and foolhardy, but he reasoned that he could 
achieve a sufficient success to extort something from the Govern- 

nt, whether for himself or his followers. His actions were based 
reason and not on insane delusion.
It is true that there were some medical opinions that the 

prisoner was insane, based upon an account of his actions and 
his previous history, but the jury were not bound to accept such 
opinions. The jury had to listen to the grounds for these opinions, 
and to form their own judgment upon them. In my opinion, the
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evidence was such that the jury would not bave been justified in 
any verdict than that which they gave ; but even if it be admitted 
that they might reasonably have found in favos of the insanity of 
the prisoner, it cannot be said that they could not reasonably find 
him sane.

I hesitate to add anything to the remarks of my brother Taylor 
upon the evidence on the question of insanity. I have read 
very carefully all the evidence that was laid before the jury, and I 
could say nothing that would more fully express the opinions I 
have formed from its perusal than what is expressed by him. I 
agree with him also in saying that the prisoner has been ably and 
zealously defended, and that nothing that could assist his 
appears to have been left untouched. If I could

over

case
see any reason

to believe that the jury, whether from passion or prejudice, or 
otherwise, had decided against the weight of the evidence upon the 
prisoner’s insanity, I should desire to find that the Court could so 
interpret the statute as to be justified in causing the case to be 
laid before another jury for their consideration, as the only feeliugs 
we can have towards a fellow creature who has been deprived of 

a the reason which places us above the brutes, are sincere pity and 
a desire to have some attempt made to restore him to the full 
enjoyment of a sound mind.

The prisoner is evidently a man of more than ordinary intelli- 
génce, who could h»ve been of great service to those of his 
in this country ; and if he were insane, the greatest service that 
could be rendered to the country would be, that he should, if 
possible, be restored to that condition of mind which would enable 
him to use his mental powers and his education to assist in pro- ' 
moting the interests of that important class in the community to 
which he belongs. It is with the deepest rcgret that I recognize 
that the acts charged were committed without any such justification, 
and that this Court cannot in any way be justified in interfering.

In my judgment, the conviction must be confirmed.
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V
ARMITAGE v. VIVIAN.

(In Appeal.)

A ccount stated of rnoney due but not payable.

A document which acknowledges a sum to be due at its date, but not 
payable until, a future day is evidence of an account stated.

J. S. Ewart, Q. C. and C. P. Wilson for plaintiff.
T. D. Cumberland for defendant.

[i8th May, 1885.]
Taylor, J., delivered the judgment of the Court :(a)—The 

plaintiff seems to me entitled to recover under the common 
counts upon an account stated. Under the counts upon the 
covenants in the variqus deeds I think the* plaintiff cannot 
recover. The deeds containing the covenants sued upon were 
not executed by the defendant personally, but purport to be 
executed by him by his attorney, and the plaintiff failed to show 
that the attorney had an authority under seal. The Chief Justice 
held at the trial that the evidence of ratification offered was not 
sufficient. I do not differ from him as to the correctness of that 
ruling. But the error which, with all fespect to the Chief Justice, 
it seems to me he fell into, was, first ruling that the agreements 
were not proved to be under seal, and then on the authority of 
Muidleditch v. Ellis, 2 Exch. 623, ruling that the plaintiff could 
not recover under the common counts onttan account stated, 
because the account stated referred to an indebtedness on a 
contract or agreement under seal.

The two letters of 2Öth and 2gth July, 1882, seem to me to 
establish an account stated for the amount mentioned therein, 
$194.40. There was a debt then due from the defendant to the 
plaintiff, although the day for payment had not arrived, the 
money being payable on the i4th of August following. A docu- 
merit which acknowledges a sum due at the time of its date, but 
payable on a future contingency, has been held evidence of an 
account stated., Ifussell v. Wells, 5 U. C. O. S. 725. See also 
McQueen v. McQueen, 9 U. C. Q. B. 536; 10 U. C. Q. B. 359, 
and Palmer v. McLennan, 22 U. C. C. P. 258 & 565.

The nonsuit should stand as to the first six counts, but the 
plaintiff should have a verdict on the account stated for $194.40.

t

if
st
ca
m

of
foi
fir:

se<

(») Present: Dubuc, Taylor, Smith, Jj. me
i

_____f
 •



£

MANITOBA LAW REPORTS. 361

RE IRISH.
Real Property Act of i88y.—Unpatented lands. 1

Hrld, I. By section 28 lands “ when alienated ” by the Crown, “shall be 
subject to the provisions of this Act.” 
means completely alienated—that is by patent.

2. Lands unalienated, by patent, on the ist July, 1885, remain under
the old law until brought under the provisions of the Act.

3. Lands brought under the Act become chattels real for the purpose of
devolution at death, but are lands in other respects, and 
exigible underfi.fa. goods.

4. A person entitled to a patent for a homestead, or pre-emplion, having
received a certificate of recommendation for patent, countersigned 
by the Comtnissioner of Dominion Lands, may bring such 
lands under the operation of the “ Real Property Act, 188c” 
Taylor, J, diss.

5. After application under the Act no deeds can be registered in the 
. county registry offices.

The word “ alienated ”
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6. Conveyances of lands, patented after the ist July, 1885, in the 
statutory short form may be treated as substantially in conformity 
with the forms given in the Act.ty of &

:ould S. Blanchard\ Q. C., for the registrar general. 
J. H. D. Munson, for Jane Irish.ated, 

on a
[vtöfA October, 1885.]

Dubuc, J,—Under section iro of the Real .Property Act of 
1885, the registrar general has submitted to the Court certain 
statements of facts and certain questions arising from the appli
cation of one Jane Irish to bring under the Act the lands therein 
mentioned.

The facts are as follows
Jane Irish, on the 2oth of October, 1884, obtained a certificate 

of recommendation of patent under the Dominion Lands Act, 
for S.-W. section io, township 
first principal meridian, in Manitoba.

On and of July, 1885, the Crown Patent for S.-W. % of said 
section issuéd to her.

On nth of September, 1885, she paid the Dominion Govern
ment the pre-emption for the other quarter-section.
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On gth of September, 1885, she signed an application to 
bring the said half-section under “The Real Property Act of 
1885.”

On the same day she executed to The Western Canada Loan 
and Savings Company a mortgage of the said half-section for 
$600, in the form set out in the schedule “ G ” to the Act (with 
other special covenants.)

On 23rd of September, 1885, the Application and mortgage 
were brought into the office of the registrar general, together 
with the certificate of recommendation and receipt for pre- 
emption money, whereupon he gave the Company mentioned a 
certificate which certificate was forwarded by the said Company 
to the Registrar of theiCounty of Brandon (the division wherein 
said land lies).

Question /.—Does the word “ alienated ” in section 28 of the 
Act refer to the date of the issue of the Crown Patent, or to the f 
date the recommendation is countersigned by the Land Com- 
missioner, or to a prior period when the party entitled has fully 
complied with the requirements of the Dominion Lands Act and 
has become entitled to demand his patent, without more ?

The said section 28 reads thus :—“ From and after the com- 
mencement of this Act all lands unalienated from the Crown in 
the Province of Manitoba shall, when alienated, be subject to the 
provisions of this Act. Provided, however, that this section shall 
not apply to any lands to which the parties may be entitled under 
the Manitoba Act or any amendment thereto.”

V^pre it not for the proviso in section 36 of the Dominion 
Lands Äct, 1883, no doubt whatever would arise as to the date 
referred to by the word “ alienated ”; it would unquestionably 
mean the date of the issue of the Crown Patent.

The said section 36 is as follows :—“ Any assignment or transfer 
of homestead or preremption right, or any part thereof, and any 
agreement to assign or transfer any homestead or pre-emption 
right, or any part thereof, after patent, which shall have been 
obtained, made or entered into before the issue of the patent, 
shall be null and void; and thé^rson so assigning or transferring, 
or making an agreement to assign or transfer, shall forfeit his 
homestead ånd pre-emption right, and shall not be permitted to 
make another homestead entry. Provided thaf a person whosé
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homestead, or homestead and pre-emption, may have been
IceTeTf ^ PatCnt ^ ,He '0Cal agent’ and who has 
inT uT ? agent a certificate to that effeet in the form M, 

.e schedule to this Act, countersigned by the CommissionerLoan 
in for 
(with

BeforeOf recommee:Zn “t,^ tm^ladTr

has fully comphed with the requirements of the Dominion Lands 
Act not only has he no fee m the said lands, hut he has not even 
such nght as can be legally disposed of and conveyed. Therefore 
he word ahenated ’ cannot refer to such bare compliance with 

the requirements of the Act.

rtgage 
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of the 
to the f
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ct and

Now, can it refer to the date of the recommendation 
signed by the Land Commissioner ? counter-

Section 62 of the Real Property Act says, that “ every certificate 
of title granted under this Act, when duly registered, shall, except 
in case of fraud wherein the registered owner shall have par- 
ticipated or colluded, so long as the same remains in force and 
uncancelled under this Act, be conclusive evidence at law and in 
equity as against Her Majesty and all persons whomsoever, that 
the person named in such certificate is entitled 
ineluded in such certificate, for the 
speeified, &c.”

: com- 
>wn in 
to the 
1 shall 
under to the land 

estate or interest therein

ninion 
e date 
onably

In the first place, the certificate’of title under the Act ha 
solemnity and importance than the s more

. . recommendation for patent
in the Dominion Lands Act, the latter giving only to the holder 
of the certificate the povver to dispose of his right and title 
whatever they may be, while the former is to be conclusive ' 
evidence at law and m equity as against Her Majesty and. all 
persons whomsoever.
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In the second place, the recömmendation for patent might be • 
cancelled before patent issues, if it is made 
Dominion Land Department that it 
or fraud; and if it

to appear to the 
obtained through mistake 

so cancelled, the coosequences might bé 
very senous for the parties who would have relied on the Registrar 
Generals certificate of title as conclusive evidence at law and in

was
was
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equity. To avoid this, I think thc word “ alienated ” should, in 
the construction of the Act, refer to the date of the issue of the

Crown patent,
That construction can also be considered as the logical inter

pretation of the Statute. 
complete alienation by patent, and not 
and revocable.

The word alienation should mean a 
which is inöompleteone

Question 2.—Assuming that the word “alienated” refers to the 
date of the issue of the patent, are lands not patented on ist

law in the meantime ?July, 1885, subject to the old or the new
The construction of the word “ alienated,” as above given, 

this question. The statute should have a 
that from and after the

affordsan answer to 
strict interpretation. Section 28 says, 
commencement of this Act, all .lands unalienated from the Crown, 
shall, when alienated, be subject to the provisions of this Act.
From this it follows that the lands not patented, i. e. unalienated, 
shall not, until alienated, be absolutely subject to the new law.
They may be brought under the new law, by application under £ 
section 38 of the Act, which' application may, or may not, be 
entertained by the registrar general. But in thevmeantime, until 
such application is entertained and granted, the said lands remain 
subject to the qld law.

Question 3— Are lands in the Province seizable under the». 
goods, ox fi. fa. lands ?

derlved from the case of Jane Irish,
It arises under section 21 of the Act, which

nowThW question is not 
before the court.
says that all lands in this Province. shall dre,held to be chattels 
real and shall go to the executor or adgwiistrator of any person 
dying seized or possessed thereof. But Aie tenor of this sefction, 
as well as of the following up to section 27, shows clearly that 
this applies only to the mode of transfer of lands, and has not 
the effect of changing the nature of the property. The lands 
remain real estaté, and, except for the purpose of transfer, they 
remain subject to. the law relating to real estate. They 
seizable under Ji.fa. goods.
- Question --Can unpatented land be properly brought within 
the provisions of the Act, as in the case of a homestead and pre- 
emption after recommendation for patent,-tunder the Dominion 
Lands Act, and before the issue of the patent?

are not
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>f the

Without being absolutely subject to the provisions of the Act, 
as stated in the answer to the second question,1 I think that the 
unpatented lands can be brought within the provisions of the 
Act, under section 38. And the owner of any estate or interest 
in such lands

inter
ean a 
nplete

may, in the discretion of the registrar general, 
obtain from him a certificate of whatevertitle or interest he has in 
the same. In such case, the certificate of thåregistrar general 
would not deceive the public, nor any party wrto might take a 
conveyance from the holder of the said certifickte, because such 
certificate would not show an absolute title in fee simple; but 
only such title or interest as he aflpears to have at the time. And 
such grantee would know of whatever chances there may be that 
the patent, though recommended, might be

Question 5.—In such a case, after filing an application by the 
homesteader with the registrar general, and notice to the regis
trar of the county where the land lies (by the registration in his 
Office of the certificate of the filing of such application), 
registration in the Office of the latter be legal ly made ? 
subsequent conveyances be filed in the office of the 
general, to be of any effect ?

to the 
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refused.

cani Must 
registrar

After filing such application, if registration in the County 
, Registry Office cannot be legally made, the applicant would, 

until the application has been finally disposed of, be prevented 
from dealing effectually with his lands. This may be a small 
inconvenience. But if the contrary proposition was entertained; 
if regitirations could continue to be made in the County Registry 

ice,>hile the registrar general has the application under con- 
sideration, (t might happen that, when the remstrar gentral 
gives to the applicant his final certificate of titlÄ^real title 
might be, by conveyance duly registered, in someothe

t/i.fa.

h, now 
, which 
:hattels 
person 
idction, 
rly that 
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e lands 
2r, they 
are not

er person.
And the certificate which should be conclusive evidence at law 
and in equity that the person named in the same is entitled to 
the land in question, would not be true in fact. And if it was 
held to be true in law, that is to say, to have the legal effect in- 
tended by the Act, there would be a conflict of interest between 
the party having a conveyance legally registered in the County 
Registry Office and the holder of the registrar generaVs certi
ficate. This would be a much greater inconvenience than the 
preventing of registration in the County Registry Office, while 
the application is. under consideration.
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In fact, the registrarV# *
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general would notobe justified in giving a certificate of title to 
one person while the real title might be in some other person ; 
this would have the effect of frustrating the real object of the Act 
and rendering it inoperative.

I am, therefore, of opinion that the county registrar should 
be instructed by the registrar general, under section 11 of the 
Act, to stop making any registrätion in respect of the lands in 
question, after the registrätion in the office of the said county 
registrar of the certificate of application issued under section 43 

' of the Act, until the application has been finally disposed of. 
And every conveyance made in the meantime should be of no 
effect, untess filed in the office of tjie registrar general. 1

Question 6.—Are instruments and conveyances in the ordinary 
form of any effect whete the land has been patented since the 
ist July, 1885, bnt where no application under the Act has been 
filed, or before the issue of a certificate of" title under the 
Act ?

Under section 28, all lands shall, when patented, be subject 
to the provisions of the Act. Section 36 enacts that the registrar 
general shall not register any instrument purporting to transfer 
or otherwise to deal with or affect any land which is subject to 
the provisions of the Act, unless such instrument be in accordance 
with the provisions thereof. But the same section adds, that any 
instrument substantially in conformity with the schedule to the 
Act, or an instrument of like' nature, shall be sufficient. I think 
it may properly be inferred from this that conveyances or other 
instruments in the ordinary form, made before an application is 
filed under the Act, might, for whatever interest they 
with, be considered as substantially in conformity with the 
schedule to the Act, or of like nature ; and that they might be 
held to have the effect they purport to have, for whatever they 
are worth. And my opinion is, that they can be registered as

are dealing

■

such, subject always to the proviso in said section 36, empowerihg 
the registrär general to reject such instrument as he will jnink
unfit for registrätion. These instruments would not, of do urse, 
have the definite and absolutely binding effect of instruments 
made in the forms prescribed by the Act; but only tl^e usual 
effect they ordinarily purport to have. '<t \

Section 64 of the Act says that after the registrätion o# the 
title to any land under the provisions of the Act, no instrument

1
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shall be effectual to pass any interest therein, unless such instru- 
ment, be executed in accordance with this Act, and be dulyi regis- 
ered thereunder. This seems to confirm the above interpretation 

o sections 28 and 36, and leads naturally to the conclusion that 
<fort ‘he re8lstration of the title, although the iand may, by the 

issue 0 the patent, be subject to the provisions of the Act, any 
instrument may be effectual to pass the interest therein, whether 
n be executed in accordance with the Act or othefwise.

I am, therefore, of opinion that before the issue ofa certificate 
oi title under the Act, instruments in the ordinary form should 
have the usual effect they purport to have.
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Tavlor, J. This is a case stated by the registrar general 
for the opinion of the Court, under the noth section of the 
Keal Property Act of 1885.
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The applicant, Jane Irish,... the aoth of October, 1884,
obtamed, under the 33rd section of the Dominion lands Act, 

1883, a recommendation for patent for the W. % Sec. 10, 
township 11, range 19, west. On the and of July, is/s, the 

rown Patent for the S.-W. % 0f the section issued to"h«\ On 
the iith September, 1885, she paid to the Dominion Govern
ment the amount payable upon the other quarter of the section ' 
for which she had made a pre-emption entry. On the 9th of 
September, ,885, she executed an application to bring the whole 
half-section under the Real Property Act of 1885. And on the 
" day she executed to the Western Canada Loan and Savings 
Company a mortgage of the half section in the form set out in 
schedule G to the Act, which also contained 
covenants.
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The main question raised is the meaning of the word “ alien- 
ated ’ in the a8th section.

That section enacts, that "From and after thecommencement • 
of this Act all lands unalienated from the Crown in the Province 
of Manitoba, shall, when alienated, be subject to the provisions 
of this Act. Providpd, however, that this section shall not apply 
to any lands to »hich the parties may be entitled under the 
Manitoba Act or any amendment thereof.” 
commencement of the Act is fixed as the ist of July, i88q, bv 
the and section. J
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The intention of this section plainly- is to render compulsory 
ttie bringing under the Act all lands, except lands to which the 
Manitoba Act applies, which were at the commencement of the 
Act unalienated, and afterwards alienated, while the bringing in 
of other lands is optional with the owners.

At what time then does this compulsory section come into 
play ? In my opinion, only when a Crown patent has actually 
been issued. The word “ alienated " must bear the meaning of 
wholly and entirely parted with. —

During tlib argument it was suggested that in the present 
the taking steps to bring the land under the Act was a voluntary 
proceeding „on .the part of the applicant, and therefore the jSth 
section might apply. That section says the owner of any estate 
or interest in any land.iwhether legal or equitable, may apply to 
have his title registered, &o. On a careful consideration of that 
section I have come to the conclusion that a person who has 
performed the settlement duties which are required in the case of 
a homestead entry, or who has paid the purchase money 
pre-emption entry, and has obtained a recommendation for 
patent, or who has made an ordinary purchase of Crown lands, 
paying his purchase money in full, but to whorn no patent has 
issued, cannot voluntarily bring the land under the provisions 
of the Act. He is not, in my opinion, the owner of an equitable 

interest in the land within the hneaning of that ySth

368
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i In Victoria, by the Act to simplify tlie title to, and the deal- 
ing with estates in land, provision is in express terms made for 
bringing under the Act in force there, in a qualifitd manner, 
land which has not been granted by the Crown. \The 15* 
section provides for the case of lands unalienated at t

to them when alienated,
itrteof

the Act- coming into force, and 
registering under the Act is compulsory. The i?th secfien^/' 
provides that land alienated in fee by the Crown before that 
date may be brought under the operation of the Act. The 5 yth 
section provides that upon produetion of a receipt of the 
Treasurer of the Colony for the full purchase money of any land 
sold by Her Majesty in fee, together with an instrument dealing 
with such land signed by the purchaser, the registrar shall 
endorse upon such receipt such memorial as he is required to 
enter in the register book upon the registration of any dealing
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of a like nature with land registered, and so on from time to time 
wtth respeet to any other dealings before the registration of the . 
8 • But it seepis to be pnly after registration of the Crown
grant that a certificate of title can be issued.
In T- thr‘ 3 m3n * °Wner of an e4uitable estate or interest 
in land imphes, that while the legal estate in the land is vested in 
some other person who is at law recognized as the owner, he has 
some nght interest or estate in thé land which is recognized in 
eqmty, and which" he can in a court of equity enforce against 
he o.wner of tlre legal, estate. In other words, the owner bf the 
egal estate, must be, by the doctrines of a court of equity, a 
rustee for him. In the case now under consideration the legal 

estate is vested irt the Crown. 8
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n Crutse s Dig. vol. i,, p. 403 it is stated, that “ When trusts 
were first mtroduced it was held that norrut those who were 

\ “pab'e of bem6 seised ‘o a use could be trustees. This has 
been altered, and it is now settled that the King may be a t rustee 
but the remedy against him is in the Court of Exchequer.” . '

1,1 hls work »" Trust,, at p. z9, States it thus:-,
Ihe Sovereign may sustain the charactfcr of 
regards the capacity to take the estate and .. 

trust, but great doubts have been énteftained

/ V

a trustee far 
tovexecute the

as

" uuuuis nave oeen entertamed whethér the
subject can by any legal process enforce the performance of 
he trust, fhe nght of the cestui qui trust is sufficiently clear,

fert llPS in fka II £T'll ... .
Jtitt, in his work on

he trust fhe nght of the cestui qui trust is sufficiently clear, 
but the defect hes in the' remedy." Hill, in his work on 
Trustees,, at p. 30, says, “It does not appear to |rave-been ever 
directly decided, whether a trust'could be enforced against any . 
property, either real or personal, in the hands of the Sovereign."

In A«« v. Lord Baltimore, r Ves. Sr.,\at p. 453, Lord 
Hardwicke said he would not decree a trust against the Crown.
Ihe dicta of several judges in favour of the existence of this 
equity against the Crown are all extrajudicial, and in the two 
cases of Pawlett v. Attomey General, Hard. 467, and Reeve v. ' 
Attorney General, 2 Atk. 323, in which it became 
decide the point, the relief
Northington expressed it in the great case of Burgess v. 
Wheate, 1 Ed. 177, “ The arms of equity are very short against 
the prerogative. In Hovendcn v. Lord Annesley, 2 S. & L.
07, that .eminent judge Lord Redesdaie doubted whether thé 

Court of Chancery had junsdiction to bind the Crown. “ The
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subject,” said he, “)s involved in great obscurity," In Hodge 
v. Attorney Generat, 3 Y. & C., at p. 346, Alderson, B., sa.d, 
“ The legal e;state is vest ed in the Crown,.and I do not know 

which this Court can compel the Crown toany process 
convey that legzU estate.”

Notwithstandmg the language of text-writers and of 
judges, the (juestion of whether the Crown can be a trustee does 
not even at the present day seem definitely settled. In the 
recent case of Rustomjec v. The Queen, h. R. 2 Q- B. D. 69, in 
which the Court of Appeal held that in making and performing a 
treaty with another sovereign the Crown cannot be a trustee or 
agent for any subject, the expression Lord Coleridge, C.J., 
use‘d is, “ We do not say that under no circumstances can the 

Crown be a trustee.” 1
Nor could the person wbo has obtained a recommendation for 

y%o as an ordinary purchaser/has paid his purchase- 
u/full, enforce specific performance against the Crown. 
Surt of equity has no power to decree specific perform-

v. Grant,

some

patent, or 
money 
That ar
ance against the Crown has been decided in Simpson 
5 Gr. 267, and Crotly v Vrooman, 1 Man. L. R. 151. He must 
rely solely upon what has been called the infallible justice of the

Crown.
It is to my mind impossible to imagine that the Legislature- 

ever intended that a person in that position, who may, in a sense, 
be said to be the owner of an equitable estate or interest in the 
land, hut of one which he cannot enforCfe, should be able to 

in under this Act and obtain a certificate which would, 
be conclusive evidence both at law and in

come
under section 62
equity as against Her Majesty as well as all other persons.

Besides, the 2gth section which seems to refer to compulsorily 
bringing land under the Act provides that patents shall be 
deposited with the registrar general, who shall upon the deposit 

') of the patent take certain proceedings, and if the title is found
! to ba in the applieant, register the same. Then the 39th section

provides that every application for first registration under the 
Act, except by immediate grantees from the Crown, shall be 
accompanied by certain partieulars. The mode of expression 
clearly implies that the application must be by the immediate 

person deriving title from such 
granted

grantee of the Crown or by
Also by section 61 any certificate

some

grantee.
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under the Act shall, by implication, and without any special 
mention on the certificate of title, unless the contrary be 
expressly declared be deemed to be subject to, amongst other 
things, “ Any subsisting reservations contained in the original 
grant of said land from the Crown."

It may be said that to so hold would prevent lands held under 
the Manitoba Act from being registered under the provisions of 
the Act. I do not see the force of that. The Manitoba Act ’ 
provides in the 32m! section for granting of titles and assuring 
to the settlers of the Province the peaceable possession of the. 
lands held by them. The class of titles dealt with by the ist 
suh-section shall, if required by the owner, "be confirmed by 
grant from the Crown. The classes dealt with by the and and jrd 
sub-sections shall, if required by the owner, be converted into 
an estate of freehold by grant from the Crown. The 31st section 
provides for the lands set apart for the extinguishment of the 
Indian title being “granted ” to the persons entitled.

If any of the persons entitled to länds undel either of thesb 
sections have not obtained patents to lands which it is desired to 
bring under this Act, there can be no obstacle to their applying 
for patents, and that seems to me tlie proper course to be 

r pursued.

Even if it should be determined that lands held under the 
Manitoba Act cannot voluntarily be brought under the Act, 
there is no greater anomaly in that than is created by the a8th 
section, which provides that they shall not be subject to the 
compulsory clauses of the Act.

In regard to the other questions raised by the case stated, I 
am of opinion that after the registratiori of the certificate to 
be issued by the Registrar General upon the filing of the applica- 
tion under section 42, and which is by section 43 thereupon to 
be registered in the proper registry Office of the division wherein 
the lands are situated, all further registrations in such registry 
Office cease. If they continued, it would be impossible for the 
registrar general ever to grant a certificate of title with cer- 
tainty that the grantee of it is the true owner. To so hold doqs 
no injustice to parties professing to deal with or purchase the 
lands pending the granting of a certificate of title, because the 
registration of the certificate under section 43 gives notice that
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an application has been made to bring the land und£r the Act, 
and befoje dealing with the apparent owner they can acquire all 
necessary information at the office of the registrar general.

How the land is to be dealt with in the event of the title 
turning out defective, and a certificate of title being refused, 
does not appear from the Act. .

The statement in the 21 st section that1 after the commence- 

ment of the Act all lands which by the common law are regacded 
as real estate “ shall be held to be chattels real,” must, I thitik, 
be read as meaning that they shall be held to be so for the 
purpose of devolution on the death of the owner, that subject 
tieing dealt with in that, and some subsequent sections. Why 
these words weré ever introduced it is diffrcult to say. The 
section would read as wfell, and would convey all the meaning it 
was intentied to convey quite as.well, without them. Their 
insertion onfy causes trouble and doubt.

Lands, in my opinion, continue subject to be seized and sold 
under writs of execution against lands, and cannot be seized or 
sold under writs against goods.

In the case of lands not brought under the Act a mortgage or 
other instrument, according to the forms givert - in the Act, 
can have no other effect than the words used have as ordinary 
words. The words used cannot derive any force, effect or 
meaning, from the provisions of the Act.

T

I

i
(

) i
t

1
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Killam, J.—I agree that the word “ alienated ” under the 
z8th section must refer to the date of issue of the patent from i 
the Crown. I have come to.this conclusioiy from a comparison 
of other sections of the Real Property Act with the 28th section.

I agree that the lands in respect of which a homesteader has 
14 a right to a patent are only to be considered as compulsorily 

subject to the provisions of the Act when the patent is issued; but 
I think that the p^rty entitled in this way, at any rate after the 
recommendation for patent has been given and countersigned 
(which is all we need now consider), can apply for and can have 
his title registered under the Act, tfyough the patent is not yet 
issued.

I agree, also, that lands are not made subject to seizure under 
fi. fa. goods.
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I agree with y brother Dubuc in thinking that the right of 

the apphcant to the pre-emption can be registered under the 
Act, I think that under the Dominion Lands Act the party 
having a right thereunder to a patent for a homestead or pre- 
emption by compliance with the provisions of the Act, and 
having ohtained the recommendation for patent and the^-ight 
therefore to dispose of his right, has acquired an interest or 
estate in the lands as against the Crown. The stgtute is binding 
upon the Crown, and I am of opinion that it should be presumed 

. *bat the Crown will not refuse to acknowledge the right What 
may be the remedy if the Crown should in a particular case 
refuse to recognize the right I do not deem necessary 
consider.

now to

I think that when a party entitled to register his title under 
the Act has applied to do so he has brought the land under-the 
Act, and after this is done it appears that no instruments can 
affect the title until they are registered under the Act itself. It 
follows that the ordinary registrars should not register transfers 
or instruments purportijig to affect the land after such applica- 
tion has once been made.

As the instrument in question is in accordance with the form 
provided by the Act I do not think it necessary to consider 
what would be the effect of instruments in any other form.

None of the other questions asked appear to arise out of the 
before the registrar general, and this being so I do not 

think that they should now be considered. I regret that I have 
not been able to discuss more fully the grounds upon which I 
have formed rny opinion upon the points on which my brothers 
Dubuc and Taylor differ, as I feel that the views urged by w 
brother Taylor are well worthy of more full discussion than I 
have given them. Though I have considered carefully the 
authorities referred to by my brother Taylor, I am unable to 
come to the same opinion upon them; but with so many other 
matters claiming our attention I have not been able to express 
my opinions more fully in writing.
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iMcMILLAN v. BARTLETT.

(In Appeal.)

Fraudulent preferencé.—Interpleader issue.—Act Vic. c. 53.
c
t
tSince the passing of the Act 48 Vic. c. 53, no chattel mortgage can, upon 

an interpleader issue, be declared void under Con. Stat. Man. c. 37, s. 96.
Circumstances surrounding the execution of a chattel mortgage, in their 

tendency to show a fraudulent preference, discussed; and the trial judge’s 
finding thereon reversed.

V

C

C

V
A. Haggart for plaintiff.
J. W. H. Wilson for defendant.

g
g\_27th June, 1885.] 

Tavlor, J., delivered. the judgment of the Court. (d)
This is an interpleader issue, the question to be determined 

being the validity of i chattel mortgage made by one Johnston 
to the claimant McMillao. The learned judge before whom the 
issue was tried without a jury found that the mortgage was made 
for the purpose ofgiving a fraudulent preference to the mortgagee, 
and he entered a verdict in favor of the defendant, the execution

P

ii
d
u
tl
e:
Pcreditor.

Upon the argument of the rule to set aside this verdict, the 
objection was taken ^that s$Ke the passing of the 47 Vic. c. 53, 

chattel mortgage can be declared void under section 96 of c. 
37 Con. Stat. of Manitoba, except by bill in equity for the 
benefit of trfe plaintiff and other creditors of the person by 
whom it has been made. This appears to be a fatal objection to 
the verdict in favor of the defendant. It is true the verdict 
does not, in terms, set aside the mortgage or declare it void, but 
it was entered for the defendant on the ground that the mortgage 

one which could not stand consistently with the g6th section 
of that Act. The learned counsel for the defendant, in answer- 
ing this objection, urged that to give effect to it must be to hold 
that the judge finding, upon the evidence, the mortgage null and 
void, as giving, and intended to give, a preference or priority, 
must in the face of all that still hold it to be good. But that is 
not the proper way of looking at it. The result of the 47 Vic. 
c. 53, being passed, is to prexrent a judge upon the trial of 
interpleader issue from entertainitig the question of whether the 
instnfinent is null and void or npt under that section 96.

The cases cited to support me proposition that the claimant 
having submitted to the issue, oirawn it up and served it, can not
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now object that it was decided upon.the ground it was, are not 
in point. Even if they go the length of Holding, as it was 
claimed they do, that where the court has no jurisdietion, yet 
the proceeding having been submitted to, the question 
then be raised, they do not apply here. The court had an 
undoubted jurisdietion to direet an issue for the purpose of 
determining whether the goods in question were the property 
of the claimant as against the execution ereditor or not. The 
validity of the mortgage might have been impeached on mjmy 
grounds. But on such a proceeding the ground that the raort- 
gage was null and void, as giving the claimant a preference or 
priority, was not open to the execution ereditor.

cannot

Apart, however, from this objection, we are unable to concur 
in the conclusion arrived at by the learned judge upon the evi- 
dence. With the greatest respect for his finding we are unable, 
upon a careful perusal of the evidence, to see that it establishes 
the existence of any mtent to hinder, defeat, or delay the 
execution ereditor, or to give the claimant 
priority over him.

the only creditorS of the mortgagor. It appears that the 
mortgagor was, indebted to the claimant in $215 or £220, for 
moneys borrowed from time to time, and for oats which the 
claimant had purchased for him. This indebtedness was then 
due and owing. He was also indebted to the execution ereditor 
in #275 upon a promissory note which was not due and payable 
for three months. The claimant had several conversations with 
the mortgagor and his wife, asking for security for the money 
due him, and after this the mortgage was given for #2od, the 
balance of the indebtedness being paid in cash at the time. It 

the( claimant knew of the existence of the note held by 
the execution ereditor, for the mortgagor being an illiterate 
he had drawn it up for him when given nine months before, but 
there is nothing in the evidence to show that the intent in 
making the mortgage was to give him a preference or priority, 
or to do otherwise t han secure his debt.'

preference or 
The claimant and the execution ereditor

were

is true
man

Johnston, when examined, said, “Heasked'me for the money,
and I said I had none. He told me he was bound to get his 
money or he would sue me. That is what I understood. He 
agreed to give me a year on the mortgage. I said I wanted that 
time * * * * * He did not speak about the note when I 
gave the mortgage. I did not tell him it. was not paid. He
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knew I had, given a note, but he did not knöw whether I had 
paid it. He did not ask me.” As a fact, on the transaction in 
respect of which the pote held by the execution creditor was 
given, there was also given another note for #50, which had 
been paid with money borrowed from the claimant, and which 
forms part of the consideration for themortgage. A small sum 
had also, before the giving of the mortgage, been paid upon the 
second note. ^

Johnston further says,I did not go to Mrs. Bartlett to tell 
her I was giving the mortgage. I never thought of it. I calcu- 
lated to pay the note, as I had a year to pay the mortgage.”

It was further sought to defeat this mortgage, on the ground 
that it was a fraud upon the mortgagor, and therefore void as 
against him, and so also against his creditors. The evidence is 
wholly insufficieftt to estpblish this. What was relied on was a 
statement by Johnston in his evidence, “ I had no idea to give 
MuMillan the right to take the horses away from Mrs. Bartlett. 
It wäs not my intention. It was not explained to me that if I 
signed the mortgage McMillan would have priority over Mrs. 
Bartlett.” From the evidence of a clerk in the office of the 
attorney where the mortgage was prepared, and who .is one of 
the attesting witnesses to it, it is beyond all doubt that at the 
time of its execution the mortgage was explained to him. The 
utrnost which can be said is, that the effect of the mortgage upon 
any claims the execution creditor might then have against him 

ot present to his mind. There is no evidence of any fraud 
or misrepresentation on the part of the claimant such as would 
vitiate the transaction. •

The issue was to try whether certain goods seized and taken 
in execution by the sheriff were, at the time of the delivery of 
the writ to the sheriff, the property of the claimant against the 
execution creditor. From an exhibit put in at the trial it appears 
that the goods so seized and taken in execution, and which have 
since the issue was directed been sold by the sheriff, were a span 
of horses, a lumber wagon, a set of double harness, a neck yoke, 
a double tree, two whiffle-trees, and two blänkets. The goods 
and chattels covered by the mortgage are, the span of horses, 
the wagon, and the set of double harness. As to these the verdict 
should be set aside and entered for the claimant. As to the 
other artides, it should stand for the defendant.
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RE BANNERMAt^.

Real Property Act of 1885.—Probate. ,

Held. Before executors can apply for registration as owners of the testator’s 
land they must prove the will in the Surrogate Court.

S. Blanchard, Q. C., for applicants. 
f H- D. Munson, for registrar general.

was ii ?
had
lich
sum
the

tell
Icu- [2Öth Oclober, 1885. ]

Dubuc, J.—The registrar general has submitted to the Court 
the following matter :—und

l as 
:e is

George Bannerman, late of the Parish of St. John, in the 
Province of Manitoba, died on or about the ioth day of August, 
1885, possessed of certain real estate situate in the said Province 
of Manitoba.

is a 
*ive
ett. Under and by virtue of his last will and testament he devised 

his said real estate to liis 
MacArthur and Samuel P. Matheson, the applicants, upon trust 
to sell and convert the-same in to money and apply the proceeds 
as therein mentioned.

The said testator had not acquired in his lifetime a registered 
certificate of title under the provisions of the Real Property Act, 
1885.

Probate of the said will has not yet beén issued.

Question. Such being the case, are the executors compelled 
under section 97 of the said Act to obtain a certificate under the 
Act, and if so should probate issue before application is enter- 
tained.

In x the present case, as stated, the first part of the question 
requires no answer. The executors having volyntarily made the 
application to obtain a certificate under the Aot, it is not 
necessary, for the purpose of this case, to detdMine whether • 
they are compelled to do so.

The said section 97 Redares that whenever the owner of any 
lands dies, leaving a will, such lands shall, subject tö the provi
sions of this Act, vest in the personal representatives of the 
deceased owner, and the executor or administratör shall, before 
dealing with such lands, make application in writing to the
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executors and trustees, ' Duncandrs.
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registrar general to be registered as owner, and shall produce ^ 
to thé registrar general the probate of the will of the deceased 

owner, or letters of administration, &c,
Except for the provisions of the Real Property Act the 

tors would have no interest in the lands of the deceased. But 
under the Act the will vests the said lands in the executors. 
However, they cannot have and exercise their full powers as 
executors under the will until probate has issued. And the said 

’ section 97 declaring that the executors shall produce to the 
registrar general the probate of the will, it follows that the 
probate should issue and be produced to the registrar general 

before the application is entertained.
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Tavlor, J.—This is a case stated for the opinion of the Court 
bylthe registrar general under the noth section of “ The Real 

Property Act of 1885.”
Two questions arise, which are—ist. Where the owner of 

land which has not been brought under the provisions of the 
Act, dies, is it compulsory by section 97 for his executors, before 
they can deal with the land, to register it under the Act ? 
and. Is it compulsory for executors, before they apply to be 
registered as owners, to prove the will in the Surrogate Court, 

*' and produce the probate to the registrar general ?

The first does not properly come before us, for the executors 
have, in this case, voluntarily made application under the Act.

The second question must be answered in the affirmative. It 
is true that by section 50 the registrar general or examiner of 
titles in investigating the title may receive and act upon any 
evidence which is now receivable in any court of the Province. 
On a proceeding in court where the object is to establish a 
devise or testamentary disposition of real estate, the original will 
had to be produced, and its execution by the testator proved. 
Sutherland v. Young, 1 Man. L. R. 38. Although with convey- 

, if the title is derived under a will, the probate is 
ordinarily accepted as sufficient proof of the will as between 
vendor and purchaser. Taylor on Titles 67, C ov. Con. Ev. 91, 
92. But the 97th section makes the production of the probate 
imperative. The words of the Statute are,—“ The executor or 
administratör . . . shall produce to thq registrar general the
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< probate ofthe wil1 of the deceased owner, or letters of adminis

tration, or the order of the court authorising him to administer 
the estate of the deceased owner, or an office copy of the said 
probate, letters of administration, or order, as the-case may be.” 
rhen the registrar general is to enter in the register a 
memorial of the date of the will and of the probate, or of the 
etters of administration or order of the court. He is also to 

note the fact of such registration by memorandum under his 
hand on the probate of the will, letters of administration, order, 
or other instrument as aforesaid. " Other instrument” cannot 
mean original will, The “aforesaid” plainly refers to office 
copy Of the probate, letters of administration

duce . ^
ased

But
tors.
rs as 
said
the
the

neral
. — or order of tourt,

already referred to. So in cases which come under that section 
the probate must be produced. ii

Dourt
Real

Where the executors voluntarily apply for a dfertificate of title, 
production of the probate is also, in my opinion, necessary. 
ihe title of the executor to the land, as executor, is what is to 
be established. Now the title of the executor, and his right to 
deal with the estate as such, is always established by the probate. 
Ifan executor could, without proving the will, obtain a certifi- 
cate of title, there might be the curious result of his getting 
certificate of title as owner, enabling him to deal with the land, 
and tlien his renouncing probate.
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Killam, J.—Upon the first question asked in this matter I do 
not feel it necessary to express any opinion, as the executors 
have applied to bring the property under the Act, and the 
question does not necessarily arise under the faets presented.

I reserve my opinion until the necessity for expressing it shall
arrive.

I agree that the letters probate should be produced as evidence 
of the title of the executor.
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I tlUNION BANK v. BULMER.

(In ClIAMHERS.,

Partners.—Liability on notes signed by co-partner.

lteU t The implicit authority of one partner to sign the partnership name . 
or to make and indorse notes, is limited to doing so for.the pnrposes of

the partnership. ,.
2 Where an individual lakes a note made or indorsed by a partnership, 

knowing that it sias not! made or indorsed for the pnrposes of the ptrfner- 

slrip, the onm is rast upoh the holder of proving that the partnership 
given svith the knowledge or assent of every memher of the
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signature was
Ns
a<The plaintiffs sned hipon a promissory note made,by the 

of F. -T. Bulmer & Co., and tl
defendant under the firm name 
obtained a summons calling upon the defendants to show cause 
why the appearance should not besWTout, and final judgment 

signed for the amount claimed.
The defendant, Henry Bulmer the younger, resisted the appli- 

cation and filed his own affidavit, in which he set up that the 
note in question was made without his knowledge or consent, 
Uy his co-defendant, for the accommodation of the North West 
Lumbering Co., and that the plaintiffs discounted it,‘knowing
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these facts. . ^
P. McCarthy, for defendant, H. Bulmer the younger, showed , 

taken ont by plaintiffs to strike out defendanfs

le
as/'! cause to a summons 

appearance and sign final judgment.

J. W. E. Darby for plaintiffs, in support of summons.

\29th April, 1885.]
Tavlor, ].-When the affidavit of the defendant, Henry 

Bulmer the younger, was read on the application made before 
me I understood from it that Boxer, the then agent of the 
plaintiffs, along with Carman, a director of the Nerth West 
Lumbering Company, proeured the making of the note by tlye

cordefendant.
Mr. Darby insisted that in 

plaintiffs be affected by anything which appeared in the affidavit, 
and I reserved the questioh to examine the affidavit more closely.
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On reading the third parpgraph attentively, it will be seen 
that it was Carman who is alleged to have procured the note .to 
be made. It is only stated incidentally that Boxer, who 
the agent of the plaintiffs, was also at the time a director of the 
North West Lumbering Company. There is nothing to show 
that the bank or Boxer had anything tovde-w^th/the making of 
the note.

But the affidavit, standing uricontradicted as it does, discloses 
a complete defence to this action. The defendant in it alleges 
that the note in*tjkestion was made by his co-defendant and late 
partner without his knowledge or assent, for the accommodation 
of the North West Lumbering Company, and that the plaintiffs 
discounted it knowing that it was an * accommodation note. 
Now, if the plaintiffs discounted the note, knowing that it w 
accommodation note for the North West Lumbering Company, 
they knew that it was not a note made for the partnership business 
of F. 1. Bulmer & Co. But the authority of one partner to 
sign the partnership name, or to make and indorse notes, is 
limited to doing so for the purposes of the partnership. Where, 
therefore, a bank, or an individual, takes a note made or indorsed 
by a partnership, knowing that it was not made or indorsed for 

« the purposes of the partnership, the otius is cast upon the holder, 
of proving that the partnership signature was given with the 
knowledge or assent of every member of the firm. If one of 
the partners denies that he gave such assent, or had such know- 
ledge, the holder must prove affirmatively, the knowledge or 
assent, before he can recover.

It was so held in Ex parte Agace, 2 Cox, 312, where it 
laid down that, while in partnerships both parties are authorized 
to treat for each other, in everything that concerns or properly 
belongs to the joint trade, yet, if the transaction has no apparent 
relation to the partnership, then the presumption is the other 
way. Or, as Justice Ashurst puts it, “ One partner is bound by 
the acts of his co-partner in all acts referable to the partnership 
trade, but where a man takes a security from one partner in the 
name of the partnership, in a transaction not in the usual 
of dealing, he takes such a security at his peril.”

In Kendalw. Wood, L. R. 6 Ex. 251, Mr. Justice Blackburn. 
stated the law to be,“ that one partner is agent for the other part

ik ner, and it is an agency to do all the matters which are within
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the ordinary scope of business which the partner;» carry on ; but 

when a partner does that which is beyond this prima facie 
authority with which he is entrusted, those who deal with him 

do so at their peril.”

Tne point now
fof Appeal in Ontario, in Wilson v, Brown, 6 Ont. App. R. 411, 
and it was there decided that the implied power of a partner 
does. not extend to giving the partnership name to secure the j, 
debt of a third person, and without distinct evidence that there 

assen t, authority, or recognition of such a making by the 

other member, he should not be bound.

The most recent case is The Federal Bank v. Northwood, 7 
Ont. R. 389, and it is directly in favor of the defendant. There, 
John Northwood made and discounted with the plaintiffs two 

indorsed by Jose[)h Northwood & Son, a firm which con- 
sisted of Joseph and Andrew Northwood. Joseph Northwood 
defended the suit and resisted payment, on the ground that the 

had been indorsed by Andrew without his knowledge or 
for the accommodation merely of John Northwood, and

<

b

in question had to be considered by the Court
ft

t(

was an

notes
' Aassen t,

that the plaintiffs discounted the notes with knowledge of these 
facts. At the trial, the evidence of the bank manager proved 
that he knew the indorsers were mere sureties for John Northwood, 
and that he had no reason to suppose that the transaction was in 
connection with the business of Joseph Northwood & Son. In 

question from the judge, counsel for the plaintiffs 
said he was not prepared to prove affirmatively that Joseph 
Northwood was an assenting party, and he thought that he 
not bound to do so. Thereupon the judge, Mr. Justice Burton, 
ruled, that the plaintiffs having notice that the partnership 
indorsement was not connected with the partnership business, 
they were bound to go further and show affirmatively that the 
partnership signature was given with the knowledge or assent of 
the other member of the firm, and without that additional evi
dence there was no case for the jury as against him, and he 
accordingly entered ajudgment for Joseph Northwood.

answer to a
en
in {was
re<
tht
ha

v.
recIn Term, a rule was moved to set aside the judgment and for 

a new trial, or to enter a judgment for the plaintiffs. After a 
full argument, the. Court, in judgments reviewing the 
which I have referred, and a number of others, unanimously 
discharged the rule and upheld the verdict.
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I am qttite cleat tliat under the facts stated in tlie defendant’s 
affidavtt the plaintiffs cannot succeed against him. It is incrnn- 
bent ttpon tltem to displace the case he has made and to prove 
either that the note in question was made with the knowledge or 
assent of Henry Bulmer, the younger, or that it was a note made 
for the ordinary business purposes of F. T. Bulmer & Co.

Tliat being the case, this summons must be discharged, costs 
to be costs in the cause.
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CALDER v. DANCEY.

| (In Chambers.) ;

v Computation of time.
ReUds which requirejtabe ft»st four days before ”

must b* entered nptdater than Thursday for theVollowing Tuesday.

In this case the question was raised ks' to whether a record, 
entered with the prothonotary on Fridafr for trial 
ing Tuesday, was duly entered under Heg. Gen. 21. 
requires all causes intended to be so jfied to ire entered “ with 
the prothonotary, at least four days before such trial shall be 
had."

J W. E. Darby for plaintiff.
P. McCarthv for defendant.
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Taylor, J.The expression “at least” /o many days, has 

received judicial interpretation in a number ofid for 
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cases.
In Zouch v. E/itpsey, 4 B. & Aid. 522, a statute required that 

notice should be given to the creditor fourteen days at least 
before the petition for a prisoner’s discharge was presented. 
Notice was served on the i9th of May, and on the and of June.u

F
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a motion was made to bring up the prisoner, counsel contending 
that the fourteen days must be reckoned inclusive of the day of 
service or of the day on which the petition was presented, but 
the Court were of opinion that fourteen days at least, must mean 
fourteen clear days, and refused the rule.

In The Queen v. The fustices of Shropshire, 8 Ad. & E. 173, 
it was held that where an act is required by statute to be done so 
many days at least before a given event, the time must be 
reckoned excluding both the day of the act and that of the 
event. See also The Queen v. Aherdale Canal-Co., 19 L. J. 
N. S. Q. B. 251.

In Bettrdv. Gray, 3 Ch. Ch. R. 104, V.C. Strong held, follow- 
■' ing the common law authorities, that where the general orders 

required a cause to be set down “ at least fourteen days” befofe 
the commencement of the hearing term, the words “ at least ” 
required that in the coipputation 0f the fourteen days the day of 
entering and serving the notice should be excluded. He added, 
“ If there was no decision in point, I shbuld think it clear that 
the expression ‘at least fourteen days’ meant fourteen clear 
days." A case intended to be tried on a Tuesdåy must there- 
fore be entered with the prothonotary not later than the preceding 
Thursday.
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ACCOUNT STATED.—Evidence of—A document which acknowledges 1 
to be due at its date, but not payable until a future day is evi

dence of an account stated. Armitage v. Vivian
AMENDMENT.—Cameron v. Perry................ ■,
APPEAL.—From referee.—Held, i. An appéal from the referee musf be 

brought on for hearing within 14 days from the issuing of the order. 
Wood v. Wood .......

L. J.
• 360

231
llow- 
rders 
efofe 
:ast * ’

87
ASSIGNMENT.—For benefit of creditors.—Power of sa/e.—An assign- 

ment for the benefit of creditors empowered the trustee to sell the estatc 
“ when and so soon 
on sucli terms .

as they shall deenyexpedient, in such manner and 
... as they or he shall deem proper.... and with 

power for them or him to cäncel or revoke any such sale, or withdraw 
from sale and re-sell without being answerable for any loss arising 
therefrom;” and the trustee was directed “ to pay and divide the clear - 
fesidue among the creditors of the debtor ratably according to the 
amount of their respective claims. Held, 1. The assignment was valid.
2. An assignment for the benefit of creditors, who is himself a creditor, 
may render the assignment irrevocable by acting under it. Henry v 
Glass

Ided,
that

clear
:here-
eding

• • 97
ATTORNEY. See Solicitor and Client.

BILL OF EXCHANGE.—Altera/ton.—A company being indebted to " 
the plaintiffs, the company’s manager agreed to procure and deliver to 
the plaintifls a note signed by 
delivered the note sued upon. 
had been signed, but before its delivery, the manager altered the 
note by inserting the words “jointly and severally.” The plaintiffs 
were ignorant of this fact at the time. Held, that the note might be 
sued upon in its original condition.

A note was made by filling up an engraved form. Between the 
words “ after date ” and “ promise to pay ” the space left for the 
usual words “ I ” or “ we ” was very small, and the words “jointly and 
severally” could not have been written in the space. Held, that in 
such a case the mere fact that the words “jointly and severally” are 
plainly interlined by being written

of the officers of the company. He 
It was proved that after the nofe

<

the place where they are in- 
tended to be read, but in the same handwriting as the rest of the note, 
is not sufficient notice of an aiteration. Waterous Engine Works Co., 
Limited, v. McLeani • 276

VOL. II.—M. L. R.
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Aiteration.—Presentment.—Held, i. Evidence is admis- 
appearing ovcr an indcrsement weresible to prove that words 

placed there after delivery and Ihat the trae indorsement was not, 
thcreforc, restrictive. 2. A note payable at a particular place must be 
presented there for payment: As against an indorser, it must so be 
presented upon the duc datt. As against the maker, any subsequcnt 
presentment will suffice if he have not by the delay been damnified. 
3. If a note be at the place for payment upon the due date, ^o^furtber- 

An indorser suing the maker upon the

»

presentment is necessary. 4.
need not prove presentment and notice to himself, but if he sue 

of the maker he must show that he was 
5. Evidence not objected

for money paid to the 
legally liable, or an express request, to pay.

the trial cannot be objected to in Termx 6. The plamtm—-an 
at the trial strike out the names of prior

to at
indorsee of a note—may even 
indorsers. Biggs v.'Wood ./ ______ ;___  Leave lo upptar — HM. That in an action under the Bills
of Exchange Act a judge in chambers has no power to extend the time 
witbih which a defendant ,should apply fof leave to defend. Ontario 
Bank v. Scott........................ .................... ....................... ,* * ,
____  ’____  Leave to appear.—Parol evidence of a verbal agreement,
made at the time of signing a promissory note, that the note should not 
be payable at maturity, is not admissible; and more especially if there • 
be a written agreement, made at the same time, inconsistent with the 
alleged verbal agreement. Such evidence could only be given on the 
ground of fraud or mistake. A defendant should be admitted to de
fend in an action under the Bills of Exchange Act where there is a 

- shadow of reason to believe that he has a defence. Where evidence of 
the alleged defence would be inadmiesible, no appearance should be
permitted. Imperial Bank v. Brydon ...................................................

____________ Legal ttmUr.- Htli, That the words “ payable in legal
tender money,” in a note, convey no meaning beyond or otherwise than 
would have been givelito the note if these words had been omitted. 
North-Western National Bank v. Jarvis............................................... 53

117

__________Lex led—Where a note is payable at a particular place,
but does not contain the words “and not otherwise or elsewhere,' the 
lex Icci contractus, and not the lex loci mtutimis prevails. North
western National Bank v. Jarvis...........................................................
__________ Partners.—LiaUlity on notes signed iy co-partner.—Helä,
I. The implied authority of one partner to sign the partnership name, 
or to make and indorse notes, is limited to doing so för the purposes of 
the partnership. 2. Where an individual takes a note made or indors- 
ed by a partnership. knowing that it was not made or imlorsed for the 

of the partnership, the oeius is cast upon the holder of provtng 
given with the knowledge or assent

... 380

/
/

53

purposes
that the partnership signature 
of every member of the firm. Union Bank v. Bulmer . .
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JV ................................. I
.. PPesentment.,—Held. A note not payable at any particular 

place, need not be presented for payment as against the makcr. Grant 
v. Heather .......

BOND. Joinl.—Demurrer^—Action on a joint bond against three de- 
fendants. The declaration revealed the fact that tive persons were 
liable jointly with the defendant. Ileld, That as the declaration did 
not show that these othcrs had sealed the bond, and were resident 
within the jurisdiction, the defendant should have pleaded the 

joinder in abatement, and not have demurred. Moore v. Fortune . . 

CA. YLTL.—Affidavit.—Ileld. The Statute Con. Stat. Man. c. 37, s. 73, 
dqes not retjuire that any particular words should be contained in the 
affidavit used on an application for a ca. re., but only that such facts 
and circumstances be shown, as will satisfy a judge that the case is
one proper for a writ to issue. 0’Connot v. Kyle . ......................

CA. SA.—DiscAarge.—Evidence.—On an application for the discharge 
• of lhe defendant, who had been arrested under a writ of ra. sa. plaintiff 

proposed to read in opposition to the motion, (1.) The cross-examina- 
tion of the defendant upon his affidavit filed in support of the applic.a- 
tion; (2.) his examination as a judgment debtor; and (3.) certain 
affidavits. Held, by th- Full Court, (a.) reversing the order of Wall- 
bridge, C. J., that the evidence tendered should have been received. 
Quere: Would depositions of the defendant taken at the trial of an-
other action be admissible. Keeler v. Hazlewood . . ........................

Preceded by ca. re.—Held. Under Con. Stat. Man. c. 37, s. 77, 
a ca. sa. can issue only against a defendant who has been held to bail 
under a ca. re. Galt v. Gore.................

A

28 '

149

147
f CHATTEL MORTGAGE.—Blank in affidavit—The affidavit of bona 

Jides attached to a chattel mortgage contained the following: “ the 
mortgagor in the foregoing bil! of sale by way of mortgage is justly and 
truly indebted to me this deponcnt Alexander Mclntyre, the mortgagee 
therein named, in the sum of

117

1
dollars mentioned therein.” Held, 

insufficient. Mclntyre v. Union Bank of Lower Canada
• 305

------ ----------------------------- Consideration.—A. executed a chattel mort
gage to F., the consideration being stated as $912.20. It appeared that 
of this amount $612.20 was made up of notes given by A. to F., but 
then under discount in the Merchants Bank, and not dufc, and thd 
of $300 advanced in cash. The notes

53

i,
/

were subsequently taken up by 
F., and he produced them at the trial. The usual mortgagee’s affidavit 
was indorsed upon the mortgage, stating that the mortgagor was justly 
and truly indebted to the mortgagee in the amount mentioned in the 
mortgage. Held, by the Full Court (Taylor, j; dissenting), affirming 
the decision of Wallbridge, C. J., that the mortgage was valid. Fish 
v. Higgins

53
4
e,
of

lé • , 65
COMMISSIQN.—Discretion.'—Held, by Taylor, J., on ,appeal, affirming 

the decision of the referee1. A commission to examine a party to 
the suit or his employée will not be ordered,.)f opposed, no special cir-

nt
. 380
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cumstances being shown. 2. Expert evrdence w,U not be
be taken abroad, except under special crcum.tances. 3. The issumg
of a commission lo take evidence abroad is m the d.scretion of

The Washbum & Moen Manufactunng Company v. Brooks . 44

See Fraudulent Preference.
lCourt.

CONFESSION OF JUDGMENT.
CONSTITUTIONAL I-AW—The laws in force in Manitoba have been 

as follows: Up to . .th April, ,86a, the law of England at the da« 
ol the Hudson Bay Company’. Charter. On „th Apnl ,86a the law 
of England at the date of Her Majesty’s access,on was mtroduced.
„h January, ,864, the law of England, as it stood at that.date, was ^
declared to be the law of Assiniboia. Keatmg Moises...................

_____ __________ An Act authoriaing the building of a bridge is ultra
vires of a local legislature. Re Brandon Bridge ................................ 14

CONTRACT.—Implied from acceptance.— 
tract be not fully complied with, a new contract to pay 
actually done, at its true value, may be implied from the defendant ^

accepting the benefit of it. Smith v. Stränge................................
««superior officer1’ that 

Gordon v. The

>

\

If the terms of a special con-
for the work -

CORPORATION.,—Held. A timekeeper is not
his employment by a Corporation must be under Seal.
Toronto, Manitoba and North-West Land Co.

_______________ Examination of officer. Held. That the chief officer
in this Province of a foreign Corporation can be examined for d.scovery.
The Real Estate Loan Co. v. Molesworth................................

_____  IJbel.—The manager of one branch of the defendant
wrote certain letters to another branch, which might have con- 

There was no evidence that the corpo- 
the managing board authorized, or had any 
being written, Held, That the defendants 

Can a Corporation be guilty of malice. Free-

. 3»8

company 
stituted a libel on the plaintiff.
ration, or the directors, or 
knowledge of the letters 
were not liable. Quotre: 
bom v. The Singer Sewing Machine Co
______________Name.—k note was made payable to The Waterous e>
Engine Works, but was declared upon as payable to TheJ^temu5 
Engine Works Company, Limited. Heli. No vanance. The word

Limited" is no part of the name of a 
,h= Dominion Joint Stock Company'. Act. Waterous Engme Vtorks

Company, Limited v. McLean.......................................
COSTS -County Court Suit-Action brought in the Queen s Bench for 

$225 fo, goods sold and delivered. Heli, That the actton nught have 
been brougfit in the County Court, and that the plamriff was not entttled 

therelore, to tax Queen's Bench costs. Parker v. Nunn .
Plaintiff is not entitled to the costs ot 
defendant, to discover.the address of 

Nor to the costs of an åppli- 
McCaffrey v. Rutledge . . .

253

pany incorporated under

. 279

• 30

----  Examination.—Held. I.
an irregular examination of one 
his co-defendant, as costs in the cause. 2. 
cation to shorten the time for



£

VINDEX DIGEST.

frAGE

X- Postponment of hearing.—Held, A trial being postponed be- 
of the unavoidable absence of a material witness, the costs should

be costs in the cause. Vivian v. Wolf .
COVENANTS.—Dependent.—'C. agreed with the city of W. to provide 

electric lights for Street lighting in W., and up to the expiration of 
six years to keep them lighted from darkness to daylight. In consider- 
ation thereof the city agreed to make monthly payments; that C. should 
have the sole right and privilege of lighting the streets, and that the city 
should not contract with any other person, for lighting the streets, dur- 
ing the said period. Held. I. That the agreements were dependent, 
and that if C. failed to perform his part of the agreement, and the city 
made a new contract, with other persons, he could not recover against 
the city. 2. Whether covenants are dependent, or independent, is de- 
termined by the intention of the parties and the application ofeommon 
sense to each partieular case. Manitoba Electric Light and Power Co. 
v. The Mayor and Council of the City of Winnipeg...............................

4 1

47

14

177

CRIMINAL INFORMATION.—Public officer.—Held. A criminal in- 
formation will not be granted except in case of a libel on a person in 
authority, in respect of the duties pertaining to his office. 2. Where 
the libel was direeted against M., who was at the time Attorney-Gene- 
ral, but alleged impröper conduct upon his part when he was a judge, 
an information was refused. 3. The applicant for a criminal informa
tion must rely wholly upon the Court for redress, and must come there 
entirely free from blame. 4. Where there is a foundation for a libel, 
though it fall far short of justificatibn, an information will not he grant
ed. Regina v. Biggs........................................................................................

318

93 . 1

CRIMINAL LAW.—rAppeal.—A findjng of “guilty” will not be set 
aside upon *ppeal if there be any evidence to support the verdict. 
Queen v. Riel . 321

Insanity, as a defence in criminal cases, diseussed.
321Queen v. Riel

253 _________________Second valid commitment.—Prisoner had been com-
mitted under a warrant, which was defeetive. Subsequent to the ser
vice on the jnilor of a writ of habeas corpus he received another warrant 
which was regular. Held, That the second warrant of commitment 
was valid, and sufficient to detain the prisoner in custody. Regina v.

58
279 Two offences in one c harge.—The charge against 

brought up on a habeas corpus, was “ for keep-the prisoner, who was 
ing a bawdy house for the resort otyrostitutes in the City of Winnipeg." 
“ Keeping a bawdy house ” is in itself a substantive offence, ao ia 
•« keeping a house for the resort of prostitutes.” Held, neverthéless, 
that there was but one offence charged, and that the commitment was

1
30

.f
f good. Regina v. McKenzie

See N. W. T. Criminal Appral.
i*7
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DAMAGES.—Diminution oj.—I. In actions upon quantum mrruit for 
Work and lalior, defective wotkmanship may be proved in mitigation of 
damages, although not pleaded. Secus if the action be upon a special 
contract. 2. In an action upon a special contract for the sale of a spe- 
cific artide, for goods sold and delivered, evidence of a breach of a 

nty may be given in reduction of the contract price, although 
pleaded. 3. In an action for goods sold and delivered, or for work 
and labor, evidence of damage for delay cannot be given unless under 
a counter-claim. Semble. In an action by a carrier for freight, evi
dence of damage to the goods cannot be given unless under a counter
claim. Smith v. Stränge

DECREE.—Amendment after rehearing.—K bill filed to enforce
chanic's lien was dismissed at the hearing, on the ground that the lien 
had ceased to exist, and upon rehearing the decree was affirmed. The 
question of the personal liability of the defendant, although raised by 
the pleadings, and therefore concluded by the decree, was not, in reality 
discussed at the hearing. Plaintiff having afterwards sued at law, the 
defendant pleaded the decree by way of estöppel. Upon a petition by 
the plaintiff, praying that the decree might be amended by insertmg a 
provision, that the dismissal of the bill should be without prejudice to 
the plaintiff’s right to proceed at law, Held, That the decree should be '

* so amended upon terms as to costs. Kelly v. McKenzie.....................
DEMURRER.—Held, Upon demurrer, the rule that upon the argument 

be looked at, does not apply

203

of a demurrer, only^the pleadings 
where statutes which affect the question raised, have to be considered. 
The School Trustees for the Protestant School District of the City of 
Winnipeg v. Canadian Pacific Railway Company 

DISMISSAL OF BILL FOR WANT OF PROSECUTION.— When 
Held. I. A motion to dismiss for

• 163

| further prosecution unnecessary.— 
want of prosecution must be made in -court. 
ofasuit, the further prosecution of which has become unnecessary, 
cannot be discussed upon a motion to dismiss for want of prosecution. 
3. Where the further prosecution of a suit becomes unnecessary the 
plaintiff may move to dismiss his bill without costs; and the court may 
so order, where the invesligation of doubtful questions of fact is not
necessary to the decision. Wellband v. Moore....................................

EJECTMENT.—Local.—Held. i. A writ of ejectment must be issued 
in the district in which the land lies. 2. A party objecting to a pro- 
ceeding on the ground of irregularity, must move within the time 
allowed to take the next step in the cause. Landed Banking and Loan

2. The incidence of costs

1

193
I

221Co. v. Douglas..........................................................................................
ELECTIONS.—Corrupt practices.—Appeal.—Held, Upon an appeal by 

the petitioner, the respondent has no right to seek a reversal of the 
ceitificate dismissing counter charges against the defeated candidate. 
ffeld, (Taylor, J. dissenting), Although a successful candidate, at an 
election tor the Legislative Assembly, may be found guilty of treating

1
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PAGE
electors, with intent to influence their votes, he may be unseated only, 
and not disqualified. Held, Per Wallbridge, C. J. i. Treating per se 
is not illegal. It is the corrupt intent of influencing voters by it that 
the statute condemns. 2. The word “ corrupt ” in the statute does not 
mean depraved, but rather that the act was done in so unusual and 
suspicious a way, that the judge ought to impute to the person a crimi- 
nal intention in doing it. Held, Per Taylor, J. 1. The difficulty of 
finding the existence of corrupt intent in treating, where,'according to 
the habits and practices of the respondent, and existing generally in the 
locality, treating is customary, discussed. 2. Payments to an elector 
not an hotel keeper for accommodation unless excessive, are not prima 
facie corrupt. 3. Treating, after a meeting, at taverns where supporters 
of both parties are present—promiscuous treating among a large crowd 
of men attracted together by a political meeting is not prima facie cor
rupt. 4. Much weight will be attached to the denial by the respondent 
of corrupt intent. 5. To prove agency, authority from the alleged 
principal must be shoyn. Re Rockwood election. W. J. Brandrith,
petitioner, v. S. J. jackson, respondent...............................................

-------------------Munieipal.—Held. 1. A registrar and a county court
bailiff are disqualified for the office of mayor and councillor respec- 
tively. 2. A returning officer must receive nominations fur any candi- 
date who appears to be assessed for $100, even if he be in fact disqual
ified upon other grounds. 3. The petitioner claimed the seai, but he 
appeared to be largely indebted to the Municipality, and.a new election 
was directecrt Reg. 
son v. Blanchard . .

X '

3

ex rel. Duncan v. Laughlin. Reg. ex rel. Steven-
78

■3 ---------------------Munieipal Acts.—Held% That the procedure prescribed
for the contestation of elections by the General Act relating to munici- 
palities, 47 Vic. c. II, s. 95, superseded that contained in the special 
charter of the City of Emerson, 46 & 47 Vic. c. 80. Reg. Ex. rel.
Haight v. Nash...................................................................................

ELECTION OF REMEDIES.—Plaintiff, after recovering judgment at 
law against defendant, placed fi. fa. goods and lands in the hands of 
the sheriff, and issued garnishing orders. Under the fi.fi. goods the 
sheriff seized certain mortgages. The plaintiff also registered the judg
ment against certain lands, and filed a bill for a sale. Upon an appli- 
cation, at law, to compel the plaintiff to elect between the proceedings 
at law and in equity, Held. 1. The case was not within the provisions 
of the Con. Stat. Man., c. 37, s. 83. 2. There is no practice outside
the statute applicable to the case. At most the question would be one 
of costs. 3. The statute can only apply to proceedings at law and in 
equity, against lands—and probably the sai£e lands—not to proceedings 
at law against goods, and in equity against lands. Allcnvay v Li/tle, 
1 Man. L. R. 316 considered. 4. In any case the application was pre- 
mature, the answer in equity not having been filed. Ferguson v. 
Chambre

t
75

93

21

186
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contractor and
FkTOPPEL.—J‘'nt judgm‘nt ~k judgment ^ contractor alone

IOl

sureties. Smith v. Stränge ' , ,and ,abor after action brought-— 'xzzzr;,“*•...
contråct or for delay. .^”Ltions^PP-aring in a foreign

the execution ot «1C ................
Fonseca . • •

___________ Orders in
Orders in Council bound np
0f 38 Vic. c. I- * Stanbro . ' ^ a motion> dE,endant ti=d an

EXAMINATION-»/ another explanatory affidav.t at
affidavit of A.,wbo afterwards defendant was not entrtled to
theinstanceoftAcplamttR,^. Car=y n. Wood................ 3’
an order for tbeoraiexammat.cn of A. ^ ^ *

EXECUTiON-Amr for.-*^ a(,=r taxation ; the pr.ct.ce

ä tnrrsÄ ^ - -to paymcnt
Wood V. ... ............................ ■■

Property Act, I0Ö5.
, , _ Held. Land exempt

SE1ZU be made available by bill npon a

Gillis . • •

r
Mercer v.

X

87

Set Realexecutors.

registered judgment. „as ebarged witb
kvTRADITION— Orders m Council. , Upon the evi-

committing forgery in the made out. 2. Jndicial notice
dence, tbat a ^” >- ™ouncil bo„nd np «itb the Domm.on Sta-
must. b= taken of Orders m ^ _ Ä, stanb,o................
tutes, in pursuance o 3 nlamtiffs certain planing mill

FIXTURES.-MCD. & MeR ordere rom p^ ^ down, and notes
macbinVry.atanagreedpnce.pmt o ided tbat notw.th-
were gW» f=- »= Lalance. The g ly in lh= machmery
standingthepayment.and pvmg ^ remain i„ the plmnttffs
should not pass to Mej). & • • ,rhe machinery ™s Plac=d'n “
until payment in full had e . mjp. Afterwards McD. &
building which was then »sed as a p g which the mill stood.

,he balancc 1
The plaintiffs took tbis mortgage upon the

. . H3

i

secure
describing the land, sp

attached to the 
chattels.”

“ which are 
tures and not as
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PAOB
representation of McD. & McP., that there were no incumbrances 
upon the property, and it was not intended by the plaintiffs to give up 
their first claim to the machinery. Iield. I. That as between the plain
tiffs and McD. & McP. the machinery remained chattels, such being the 
intention expressed in their agreement, and the declaration to the con- 
trary in the mortgage was confined to the purposes of that mortgage, 
and in any event,. was not binding by means of the misrepresentation. 
2. That the defendants’ mortgage was subject to the plaintiffs’ agree
ment and that the defendants could not avail themselves of the declara
tion in the plaintiffs’ mortgage. 3. The question whether artides are 
fixtures or not depends entirely upon intention. 4. The intention, 
object and purpose for which artides for the purpose of trade or manu- 
facture, are put up by the owner of the inheritance, is the true criterion 
by whidi to determine whether such artides become realty or not.
Waterous Engine Works Co. v. Henry...............................................

FRAUDULENT PREFERENCE.—Circumstances surrounding the ex- 
ecution of a chattel mortgage, in their tendency to show a fraudulent 
preference, discusscd; and the trial judge’s finding thereon reversed. 
McMillan v. Bartlett

alone 
l their 

. 101
rought
of the
. . • 101
foreign
ipeared
jection.
... 169 

iken of 
rsuance

filed an 
idavit at 
ititled to

. . 3» • 374
oceed to 
: practice 
payment.

--------------------------- Consent judgment. — The defendant N. being
indebted to the defendants C. and S., they commenced an action against 
him to recover the amount due. An acceptance of service was giveri, 
appearance entered, declaration and pleas filed, an order to strike out 
the pleas obtained, judgment signed and execution issued all on the 
same day. Plaintiffs had also obtained judgment and execution against 
N., and now filed their bill to set aside the judgment and execution 
obtained by defendants C. and S. On an application to continue an 
interim injunction to restrain proceedings upon the judgment of the 
defendants C. and S., Held, That the injunction should be continued 
till the hearing. Whitham v. Cooper...................................................

. 87

id exempt
ill upon a

. . H3

rged with 
on the evi- 
icial notice 
minion Sta-

U

---------------------------Consent judgment.—In pursuance of an agree
ment made between the defendant H. (who was then in insolvent 
circumstances) and certain of his creditors, two documents were exe- 
cuted. By the first the creditors released H. from all liability in respect 
of notes, held for his indebledness to them, and undertook to indemnify 
him against the payment of any such notes as might be under discount. 
By the same instrument the original debts were reviVed, and became 
immediately payable. By the second instrument the creditors assigned 
all their claims to the defendant D. in order that an action might be 

• brought for the récovcry of all the claims. It was at the same time 
1 verbally agreed that such an action should at once be brought, and that 

defendant H. should facilitate the obtaining of the judgment. On the 
day after the execution of these documents, a writ was issued. Service 
was at once accepted by an attorney for H. Declaration and pleas 
were filed on the same day. On the day following, the defendant was 
examined on his plea, and on the next an order was made striking out

planing mill 
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the pkas, upon which judgme"‘ »
Upon a bill filed by a ™bscq. Jor, j„ a„d following McDonald

GtoiNGORDEl^^^
mshing order h-. s»6cknt. Hamilton McDonald. , .4

-•'sas'-

obligation to the defendants. 
the vaUdity of gamishee 

Boniface v. Kelly, the

some onc 
in that xvay hnving

______Affidmit.—nn
to believestated t-" 1 have reason 

indebted to,
II,Id, i. Sufficient.

under some 
2. That all objections to 

debtor. St.

liable to, or

to the judgment . . 219orders are open

.. -«j-rs

*«*■*  ̂Sf« •»«"« *;y‘“ito the defendant, or it must , has reason to believe.

Grant v. Kelly

City

believes.”
1NFANTS,—Deere, 

should not reserve a 
Scottish Manitoba Investment

against infants 
come ot age.- 

Blanchard . • *54

^ day.-MM A decree 
day to show cause after they 

nd Real Estate Co. ».
to restrain afor injunetion

after argument. Upon 
sel stating his 

re-hearing of

motion 
single judge

the plaintiffs coun 
eranted, until the 

whichever should first come on.

lNJUNCTION. Ex fa*-- 
sheriffs sale was refused by

the order or the hearmg^f the 
Lewis v. Wood . .

. . 73.

allowedINTERPLE ADER- »n-PWntiffim an ‘“Ur in some

^"ed^:1tit0 pro,e 15
goods pending litigation. Henry ^ “a plai„,iff examina. a

___ ______ Costs.—Held. lha Mihseauently abandons
ciaimant upon his « 3»,*=." Ulf the sheriff and 
his elaim and is barred, and ordered P ^ costs be ,axed to
the plaintiff, the proper °' " be plaindff, that the plaintiff add them
him and an aHocatur aerved on U» ^ pay „ to the sheriff. ^

. . 97

to his costs, and upon 
Patterson v. Kennedy ja*
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5\PAOÄ Costs.—Held. I. In an interpleader issue, where each 

paWsSucceeds as to part of the goods, there should be a division of 
cost*, and the ratio of that division is for the discretion of the judge.
2. The Court has power to review the discretionary order of a judge, 
but dbes not exercise it, unless in a strong case, or where the discretion 
has b^en exercised on a wrong principle. Burnham v. VValton . • • 180 u.

_____  Examination.—Held. That an order cannot be made
imination of a defendant in an interpleader issue. McMillan

1 . ............................... 62

ed.

ald
oid
lass 309

gar-

for the ena 
v. Bartlettald. 114

of lands by a trustee, the purchaser paidhing 
ir by 
, and

. . 191

order
•eg is 
ants.” 
aishee
ty, *e

---------------------- Upon a sale
portion of the price to the sheriff who held a fi.fa. against the trustee. 
There was tio evidence that the payment to the sheriff was other than 
in his official capacity. On the contrary there was evidence that he 
refused to give a certificate to the purchaser, that there 
tions in his hands until the money was paid to him. Held, That the 
c. q. t., was not entitled to the money so paid as against the execution 

Per Walibridge, C.J.—The money could not properly be 
Federal Bank of Canada r.

were no execu-

creditor.
the subject of an interpleader issue.
The Canadian Bank of Commerce .

INTERPLEADER ISSUE.—Since the passlng of the Act 48 Vic. 
c. 53, no chattel mortgage can, upon an interpleader issue, be declared 
void under Con. Stal. Man. c. 37, s. 96. McMillan v. Bartlett ... 374

■ 257

lishing 
r liable 
ending 
:lieve.” 
i verily

INSANITY.--See Criminal Law.
INSPECTION OF DOCUMENTS.—Held, Upon an application for 

inspection of documents, an aflidavit of the patty,
ney, is not necessary. MerchanVs Bank v. Murray...............................

JUDGMENT, REGISTERED. See Exemptions.
JUDGMENT.—Setting asii/e.—Costs.—Upon an appeal from an order 

setting aside an execution—HM, That the execution was issued con
trary to good faith and in violation of an agreement, and the appeal 
must be dismissed, but without costs, unless the defendant would under- 
take not to bring an action for the seizure and sale of llis stock-ln-trade
under the execution. Ashdown v. Dederick........................................... 2,2

JUDGMENT DEBTOR.—Examination.—HeUt. 1. An order to exam- 
ine a judgment debtor may, in the discretion of the judge, be refused.
2. An order to examine a judgment debtor will not be made rar parti.

as well as of the attor-. 222

31infants 
ot age,. 
d . . 154

Iistrain a

ating his 
tearing of 
come on.

. . 73
is allowed
er in some 
irotect his

184Ferguson v. Chambre ......................
JURY NOTICE.—Similiter.—Held.

ant’s plea, the defendant cannot file a similiter containing a jury notice.

Bank of Nova Scotia v. Brown..................................................................
_________ _____ Striking out.—Upon an application by the plaintiff to

strike out a jury riotice, HelJ, i. Inquiry will be made into the facts 
to ascertain whether the case is one which ought to be submitted to a 

If the defendant has no defence he is not entitled to a jury.

After plaintiff joins issue on defend-
. • 9*7

xamines a 
r abandons 
sheriff and 
be taxed to 
ff add them 
the sheriff.

. . . . 63
jury. 2.
Coristine v. Mcnsiei 84»
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discretion
I.EAVE TO plalntiff from a

to shut ont a defendant from a lo fi „ of a party or his
right bimfidt to press a ckim p orthere are aggravatmS dr mm- , 
attomey.anleMotherng t» m« • ^ admltting new pleas not

The discretion of a Jutl8 _ _ . .x 101 1 'stances. 
interfered with.

1ABEL. 5«CORPORAT,ON.L'BBL. _ Iå A father cannot,
MA1NTENANCE OF CHIL :u b= ordered t0 pay a sum for

~tr ti-n- —"
conrt. Wood v. Wood . .

Smith v. Stränge .
A

Act of the

se
the City Of Brandon, power » S> wkhin the city. On an appll- 
pnrch.se ahy bridge bu.lt, o,»j ^manJamm ,0 compel the city
cationbyanadjommglam owne authoririn(, the bn.lding of
,o pur Chase the bndgc, HM, l- ^ 2. That the t.tle
the bridge was ultra viras forced „pon an un-
of the Bridge Company was no, such. « «........................................

Kt ran on e plaintifif was engaged
FASTER AND th= instrument,. In ti*

as a surveyor. The defend was ursui„B his usual course,
morning of one day, »Me thei ph J for Mm) asked plaintlff
the defendant’, son fwho had a"*”1» ^ gave him. The
for the key of the ,nstr“™" duli ’ ,hc day nnoccnpied, and unable 
plaintiif rema,ned at the ca. p son did n0, compla.n of his
t.x get the instruments, an contrary, told the—-rsr» - - —« r:vsrÄsr-Su-

ssed of the requisile sk.ll, and 
0’Keefe . • ■

V
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willing purchaser.

and see 
Held.

plaintiffto go 
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nite period at 
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■__________ Priority ov er assignment.—Held. I. A sub-con-
tractor is entitled to assert #a mechpnic’s lien, even although the con- 
tract between the owner and original contractor provides that no work- 

shoirid be entitled to any lien. 2. An assignee of the contract 
building, is not entitled to the fnoney as

his

price for the erection of a 
against the lien of a sub-contractor, unless the owner has in good faith 
bound himself to pay the assignee. Anly v. Holy Trinity Cliurch . . 248

.v 101

MISREPRESENTATION. See Fixtures.
MORTGAGE SUIT.—Notice of credit.—Held, Where, in a mortgage 

suit, a payment is made during the time fixed for redemption, and no 
notice of credit is given, there should be an order referring it to the 
master to fix, or the order may itself fix, a new day for payment. Man- 
itoba and North-West Loan Company v. Scobell...................................

>
for

it be
>ugh 
ts in
. . 198 125

__________ _______ RedemptionHeld, There should be only One
period of six months allowed for redemption, for all parties, mortgagör 
and subseque^it incumbrancers......................................................................

the

)37the
____________ 1-----  Snrety.— On an assignment of a mortgage, the
mortgagees cotenanted to pay the assigneertdlnioneys secured by the 
mortgage, accolfding to its terms, in the event oftkj^ult beingjiiadeJ^ 
the mortgagorsj In a suit for sale the original mortgageéswere made 
parties, and a personal order was asked as against them. Held. 1. That 
no order could.be made against the original mortgagees for immediate* 
payment, but only an order for payment of any deficiency after a sale. 
2. That the oiiginal mortgagees were entitled upon payment forthwith 
after decree of principal, interest, and the costs of un undefended action 
at law against them upon their covenant, to be discharged from fur- 
ther liability; and tö an assignment of the plaintifTs securities upon 
payment of any costs he might have against the other parties. Taylor 
v. Sharp.............................................................................................................

cil to 
appli- 
e city 
ing of 
ie title
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14
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course, 
jlaintiff 
’ The 
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n of his 
told the 
mp four

stifitd in 
»r a defi-
covered, 
for mis- 
ed duties 
nd if he

MUNICIPAL ACTS. See Eleptions.
NON-SUIT.—Leave to enler.—On a motion to set aside a nonsuit, the 

Court will not enter a verdict for the plaintiffs unléss leave was reserved 
at the trial, even in a non-jury case. Grant v. Heather . . • • 2011

TERRITORIES.—Criminal appeal.—the territo- 
ries it is not necessary that a triaj for murder should be based upon an 
indictment by a grand jury, or a coroner’s inquest. Queen v. Connor. 235
___________________ Criminal appeal/—The Court of Queen’s Bench
in Manitoba has no power to send a habeas corpus to the North-West 
Verritories, and will hear an appeal in the absence of the pnsoner. 
Upon a criminal appeal from the N. W. T. the original papers should 
be produced. If the prisoner cannot procure them, the Court will act
on swom or certified copies. Queen v. Riel............................................

____________Criminal appeal.—\. In the North-West Terri-
stipendiary magistrate and a justice of the peace, with the inter

vention of a jury of six, have power to try a prisoner cherged with

i
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treason. The Dominion £=
information in such Case ( Y^ An object.on to the
taken before the sttpendiary g- the charge after objec-
information would not be wh.v may be taken by

M the ‘nrotheextent of the powers conferted upon
«“*“ ">tWd bU,rknary P°WCrS 32.

of legislation. The Qneen n. R.el • ^ Tha[ a defendant ean

NOT1CE 0$ TRIA,L.-^ “ffaotindefault. .Moore v. Fortune. 94
p,e noticé of trial, althougl p rf ^ ^ the on,y

NUL TIEI. RECORD.- Upon ■ shews that the present
question is whether the reC°'* same as‘’,hat for which judgment 

= of action may have been ‘h==a™ examination of the for- 
recovered. If the pla.nt.ff des r' * ' a replication denying
action, h= should »- "'^'action (?) upon the com-

the identity 'of the, causes of actm ■ a spccial con.ract for two
mon counts (2) m trover (3.4, 5 ^ defendant pleaded to all the
years services, at »l.ooo a y > rKOvered in the County Court.
counts except that in trover jn B The record, vvhen produced,
The plaintifl rephed na ■ d for debt $83.33- l,M' That
showed that the pla.nt.ff had re_ appeared. P<rK,tlam,J,
th=existenceof,he alleged r=co Suffic,J PP^ ^ whelher the

—(1.) The test as to the ld=n J , (2 ) A writ of ctrtman to
evidence will support bo h bedirected to the clerk

bring up papers j™"” the“n ^ u ’the name of his office, or by the

tssar-TeS - *• -
TTas) that the °nly question upon an .sstte 00^ ^ ^ 

rnori is whether there is remammg Tq a declaration in cove-
of such a judgment as the plead.ng ^ the defendant
nant for payment of money, and f ^ ^ caases „f ac,i„n were m 
pleaded a number of ptea». “ *ious drc„mstances shewing a ter-

jmspect of rent, and setting ff repUed that formerly he brought
niination of the tenancy. T 1 re„t under the same lease, in4 action in the County Court for ot ^ ih= plaintiff had judg-
which action the same defences P Bench. an(, that the judg-
metlf, atranscripttotheCour Q ^ o( Queen's Bench.
men. thereby became .>]■*£* of ,his issue, the plaintiff pro-

tion taken. 3-
P
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t*AGE costs, and also produced the transcript of this judgment, in the statutory 

form from among the records of the Court of Queen’s Bench. Held, 
the existence of the record as alleged was sufficiently proved by the 
production of the transcript filed in the Court of Queen’s Bench, and 
that the only judgment subsisting was that recovered in the Court of 
QueeiVs Bench by the filing of the transcript there. Burridge v. Emes 232

fhe
be

the

PARTNEUSHIP. S« Bill ok Exchange.
PATENT.__Sctling aside.—Held. Where a patent is issued in error,

through the false and fraudulent representations of the patentee, he 
lie declared to he a trustee of the land for the party legallytune. 94

entitled thereto, Keating v. Moises...............................
PATENT, RECOMMENDATION FOR. See Real Property Act. 

PLEADINGS.—Date.—Service.—Held. I. Pleadings must be dated of

47

mying
the day of the monlh and the year when pleaded. 2. Pleadings must 
be filed aswell as served. XValker v. Cameron....................................... 95

___________Payment into Court '.—Held. I. To an action upon a cove-
nant in a mortgage, a plea of payment into court may be joined with a 

2. In such an action an equitable plea as toill the 
Court. 
iduced, 
l. That 
Uam,J- 
ther tlie 
irari to 
he clerlc 
,r by thé 
to a writ 

The 
of in the

plea of tton est factum. 
the amount sued for, except a certain sum, and as to that sum, pay
ment into court was struck out as embarrassing, not being contemplated 
hy the form of plea prescribed by the C. L. P. Act. 3. A plea of pay
ment into court must.be an ansiver to the whole count to which it is 
pleaded, or ifto a part only of the rnoney claimed, then it must be 
fined to answering that part, and any anstver, legal or equitable, to any 

of action must be set up in a separate plea.other portion of the 
Pratt v. Wark . . . 213

__________ Puis darrein continuance.—\. Leave may be given to with-
draw pleas, and plead de tiovo to enable a defemlant to plead matter 
arising subsequent to the last pleading, without thereby waiving his
former pleas. Smith v. Stränge.................................................... .... • •
__________ Severalpleas.—Held, Under general rule 5 of the Court of
QueeiVs Bench for Manitoba any number of pleas may be pleaded
together without a judge’s order. Allen v. Dickie.............................. 61
___________Several breaches in one count— The declaration stated that
in consideration that the plaintiff would let to the defendant a certain 

and fumiture therein for a certain period, at 560 a month, the 
the said premises and occupy the same

>•)

Vinnipeg, 
if nul tiel 
he record 
n in cove- 
defendant 
m were in 
nng a ter-
he brought 
e lease, in 
fhad judg- 
it the judg- 
n’s Bench. 
laintiff pro- 
Court, Trom 
:r§d against 

$20.10 for

defendant promised to enter 
and keep the same in tenantable repair, and to use and take care of the 
said fumiture for and during the said period, and to deliver the 
up at the end of the said period, in good repair, reasonable wear and 
tear excepted, and to pay to the plaintiff the said sum of $60 a month, 
at the end of each and every month. The breaches alleged were, that 

and taken possession of the••the defendant, after having entered 
said premises and fumiture, and occupied and used them for a portion 
of the said term, wilfully and without reasonable canse or escuse, left
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2. That wltere the dand adjoffing the tailway is unoccupied,recover.
the company is not bound to étect fences at that part of their line. 
McFie v. Canadian Pacific Railway Company . ................................... 6

‘g

he
REAL PROPERTY ACT OK 1885.—/Ar.V. 1. By section 28 landp 

« when alienated ” by the Crown, «< shall be subject to the provisions 
The word “ alienated ” means completely alienated— 

2. Lands unalienated, by patent, on the irt July,

re,
ng

of this Act.”ge.
that is by patent.

885, yemain under thc old law until brought under the provisions of 
3. Lands brought under the Act become chattels real for the 

of devolution at death, but are lands in other respects, and are 
xigible under /i. fa. goods. 4. A person entitled to a patent for 

eived a certificate of recom-

of
Jthe Act.. 92

purpose

An a liomestead, or pre-emption, having r 
mendation for patent, countersigned by^e CommissiSner of Dominion 
Lands, may bring such lands undel&Re operation of the •« Real 

Property Act, 1885.”- Taylor, /, diss. 5- After applikation under the 
Act no deed can be registered in the country registry offices. 6. Con- 
veyances of lands, patented after the ist July, 1885, in the statutory 
short form may be treated as substantially in conformity with the forms 

Igiven in the Act. AV Irish.................................................................................

182

y,as

. . 87
\ by 
other 
facts

id the

. . . 33
1 it is
North-

361

Executors.—Ileld. Before executors can apply for 
andjthey must prove the willregistration as owners of tl\e teståtor’s 1 

in the Surrogate Court. AV Bannerman 

REGIS 1 RY ACT. See Real Property Act,

377

SATISF ACTION —By subsequent contract.— Plaintiffs sold goods to 
defendant, to be shipped upon a particular day. They were not 

The defendant then wrote to the plaintiffs53 shipped until afterwards. 
refusing to accept the goods unless upon exlended terms of credit, to 
which the plaintiffs assented, and the defendant then accepted the 

goods. HM, that the defendant had waived any right to damages 
under the first contract, the second being a satisfaclion of the breach 
and there being therefore no defence the jury notice should be struck 

out. Coristine v. Menzies.................................................................................

vith an 
iwledge 
is to be 
he were 
lcipal is 
:y. If a 
that the 
t oft the 
ie goods. 
he mana- 
off of his

1
84

SECURITY FOR COSTS.—Hild. That a .defendant has no right to
security for costs, unless he has a defence on the merits. The Western 

Electric Light Company v. McKenzie.............................................................. 51
__________ Nomiiial plaintiff.—K plaintiff having assigned
of action, the defendant is entitled, upon discovery of the 

promptly, notwithstanding that
his cause
fact, to security for costs, if he 
he may, by delay, be disentitled upon other grounds. Vivian v.. ■ 3>4

124Plaxton......................................................................................................................
SCHOOL TRUSTEES—Action against by teacher.— Thé first count of 

the declaration set out that in consideration that plaintiff would enter 
into the service of defendants and serve them for one year . ... in 
the capacity of school teacher, at $300 a year, to be paid, &c., and 
lodgings, fuel and light to be furnished, &c„ the defendants promised

VOL. II.—M. L. R.

the value 
on the 

and

J

having got 
ie evidence 
plaintift to
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LAW REPORTS.

.. g.c |t furtheralleged the plain-
tan the piaintiff in the «£«*• *rongf„, dismissal. The secoml 

into the service, &c., an Z ^ a school-teacher and
indebitatus count ot " ’ ^ The wr0ngful dis-

•otherwise. The with his dnty,” »«h.n the
missal of a teache, ts a m uen,ly not the sul.ject a
Manitoba School Act, s. 93, *"» “ ^ count »as bad —h
action, hut of arbi,radon only in »riting and under Seal o
as it did no, allege the agre^ent ^ co„„t »as bad beca„,e the 
excuse the want of a seal. 3 ty,e trustees, are not in t
moneys, althongh under the irec rer parson v. The Schoo
hands, hut rn those of the of st. Jean Baptist Centre . • ■

Acts to a board of »chod tmdeesm a ^ kvy a

r^r^r-T^cWren^
Trustees i

manitoba
xviii PACK

1

tiff’s entry 
count was an

Trustees
_ Taxation.—

small rate upon 
school. School

.... -63
c. r.Rof Winnipeg v.

SHERIFF. &elNTBB.*AD»-

P Tait v. Calloway......................
-----------------Km‘i,y °,ieT; -An action »as commenced

dfPs hehalf, »hich »as refused. Alter J t ^ ^ plaintlff was 
plaintiff moved to stay all P””^- de(end.„t at comrnon la» 
entitled ,o the mle as ased^ pr0(luce his authority V mstv

may call upon the plamt . . Carey v. Wood . •
tuting the action. It * no so cribed that upon an apphca-

STATUTES.—Conslitution. “ P material, might make an
Uonthejudge ^»" “d d not exclude the use of matenal 
„rjer HM, That the statute Hazlewood .... 49
Other than that specifically mentrone .. ^ ^ ly con(en-ed, it can-

TAXATION.-Th= po»=r of taxetmn of Winnipeg v. C. P. R- 3
not be given by rmpheahon. Sch A ^ „fficer has power

____________Unnecesiary affidawts. limtio„, »ithout express
-^10» ordrsaiiowaffidavds used on m, PPKctaicai d

vV. Small ••••■■

certainty of 
action for

. 289
312Tait v. Callowaydamages.
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INDEX DIGEST.

PAGK TIME, COMPUTATION OF.—Records which require to be entered 
“at least four days before” the trial, must be entered not later than
Thursday for the following Tuesday. Calder v. Dancey....................

TROVER.— Goods in custodia legis.—The sherift having an execution 
against A. & B. seized their stock in trade and made an inventory. 
Nothing was removed and no one was left in charge, but with a notifi- 
cation to the debtors not to remove anything, the sheriff left them in 
possession, their Business proceeded and they made payments to the 
sheriff from time to time. Afterwards A. & B. executed to the plam- 
tiffs a chattel mortgage upon their stock. Subsequently the defendant 
placed an execution in the sheriffs hands against A. & B., and at 
sale by the sherift became the purchaser. Held, in an action for tres
pass and trover, that the goods were at the date of the mortgage under 
seizure, and that the plaintiff could not succeed. Nor could he recover

. Minaker v. Bower ... 265

383

dis

al or 
; tlie 
their

161
i

fchool
. . • l63

for goods sold or money received to his
VARIANCE. See Corporation, Name.
VENDOR AND PURCHASER.—Rescission. — Notice io complete.— 

of the contract the condition may beWhere time is of the essence
ived by the purchaser by paying a portion of the money on the day 

named for completion and consenting to wait for production of title. 
The ist July, 1882, was fixed for completion. At this time the title 

ested in the C. P. Ry. Co., bnt the vendor had a right of purchase 
under a contract covering other lands, in which other persons had a 

The vendor had, at the time for completion, paid to 
lands, but others not having paid, 
On several occasions between the

linty of 
åon for

289
. • 312

similar interest.
imenced 
uring or 
jxistence 
> do with

• the Co. the purchase r^oney for his 
the Company would not convey. 
ist July, 1882, and the I2th January, 1883, the purchaser asked the 
vendor to complete the title, but did not press him to do so or threaten 
to rescind if it was not done. On the %2th January,. 1883, the pur
chaser served the vendor with a notice, requiring him to complete the 
title by the ist of February, otherwise he would declare the sale off. 
After receiving this notice the vendor used reasonable diligence to 

the title, but inasmuch as six weeks was the shortest time

lefendant
the plain- 
ution the 
\ntiff

. \ . • 29° 
an apphca- 
t make an 
of material
)d . - • • *49
rred.it can-
v. C. p. R- l63

y fo
procure
within which a deed could be procured from the Railway Co., it 
not obtained by the day named. Held. That the notice was too short, 
and the purchaser was not entitled to recover his deposit. Fortier v.

Shirley . . ........................................................................ *,....................
VENUE—Change of.—Held. A judge in chambers has power to change 

the venue, notwithstanding a prior change in Term. Vivian v. Plaxton. 124

$
r has power 
hout express 
>jection, and 
notion. His 

MUling Co.
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