
CIHM
Microfiche

(l\/lonographs)

ICI\/IH

Collection de
microfiches
(monographies)

Canadian Institute for Historical Microreproductions / Institut Canadian da microreproductions historiques



Technical and Bibliographic Notes / Notes techniques et bibliographiques

The Institute has attempted to obtain the best original

copy available for filming. Features of this copy which
may be bibliographically unique, which may alter any of

the images in the reproduction, or which may
significantly change the usual method of filming are
checked below.

Coloured covers /

Couverture de couleur

Covers damaged /

Couverture endommagte

Covers restored and/or laminated /

Couverture restaurde et/ou pellicula

Cover title missing / Le titre de couverture manque

I I

Coloured maps / Cartes g^ographiques en couleur

Coloured ink (i.e. other than blue or black) /

Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations /

Planches et/ou illustrations en couleur

Bound with other material /

Relid avec d'autres documents

Only edition available /

Seule Edition disponible

Trght binding may cause shadows or distortion along

interior margin / La reliure serr^ peut causer de
I'ombre ou de la distorsion le long de la marge
int^rieure.

Blank leaves added during restorations may appear
within the text. Whenever possible, these have been
omitted from filming / II se peut que certaines pages
blanches ajout^es lors d'une restauration

apparaissent dans le texte, mais, lorsque cela 6tait

possible, ces pages n'ont pas 6\6 film^es.

D
D

D

L'Institut a microfilm^ le meilleur exemplaire qu'il lui a
6t6 possible de se procurer. Les details de cet exem-
plaire qui sont peut-dtre uniques du point de vue bibli-

ographique, qui peuvent modifier une image reproduite,

ou qui peuvent exiger une modifteation dans la mdtho-
de normale de filmage sont indiquds ci-dessous.

I

Coloured pages / Pages de couleur

1 1/| Pages damaged / Pages endommagtes

D Pages restored and/or laminated /

Pages restaur^es et/ou pellicul^s

Q Pages discoloured, stained or foxed /

Pages d^olor^es, tachet^es ou piqu^es

I I

Pages detached / Pages d^tachdes

I yj Showthrough / Transparence

I I

Quality of print varies /

D
D

D

Additional comments /

Commentaires suppl^mentaires:

Various pagings [1476]

Quality in^gale de I'lmpression

Includes supplementary material /

Comprend du materiel suppl^mentaire

Pages wholly or partially obscured by en-ata slips,

tissues, etc., have been refilmed to ensure the best

possible image / Les pages totalement ou
partiellement obscurcies par un feuillet d'errata, une
pelure, etc., ont 6t6 filmdes d nouveau de fa^on k

obtenir la meilleure image possible.

Opposing pages with varying colouration or

discolourations are filmed twice to ensure the best

possible image / Les pages s'opposant ayant des
colorations variables ou des decolorations sont

film^s deux fois afin d'obtenir la meilleure image
possible.

This Kem is fiinwd at the raduction ratio chackad baiow /

Ca documant ast fiimi au taux da rMuction indiqu* ei-dassous.

lOx 14x 18x 22x
f

26x 30x

J
12x 16x 20x 24x 28x 32x



Th* copy filmed hf hM t—n raproduMd thank*

to ttt« ecncrMity of:

Court of Cmado
OttOM

Th« imoflos appoaring hora ara tha baat quality

poaaibia eonaklarinfl tha condition and lagibility

of tha original copy and in kaaping with tha

filming contraet apaciflcatlona.

Original eopiaa in printad papar eovara ara fUmad

baginning with tha front covor and anding on

tha laat paga with a printad or illuatratad impraa-

•ion. or tha baeic eovar whan appropriate. All

othar original coplaa ara fllmad baginning on tha

firat paga with a printad or illuatratad impraa-

•ion, and anding on tha laat paga with a printad

or illuatratad impraaaion.

Tha laat racordad frama on aach mieroficha

ahall contain tha symbol -^ (maaning "CON-

TINUED"), or tha symbol V (maaning "END"),

whiehavar appliaa.

Mapa. plataa. charts, ate. may ba filmad at

diffarant raduction ratios. Thosa too larga to ba

antiraly included in ona axpoaura ara filmad

baginning in tha uppar laft hand cornar, laft to

right and top to bottom, as many frames as

required. The following diegrams illustrate the

method:

L'exemplaira film* fut reproduit grice A la

g4n*rositi da:

Cour luyrfci du Canada
Ottam

Les imeges suivsntes ont #tA reproduites avac la

plus grsnd soin, compte tenu de la condition at

da la nettetA de t'exempieire film*, at an
eonformit* avec les conditions du contrat de
fiimage.

Lee exemplairae origineux dont ie couverture en

pepier eet ImprimAe sent filmis en commencant
per Ie premier plot et en terminent soit par la

darniire pege qui comporte une empreinta

d'impression ou d'iilustration. soit par ie second

plat, salon ie cas. Tous les autres exemplaires

origineux sent filmAs en commencant par la

premiere pege qui comporte une empreinte

dimpression ou d'illustretion et en terminsnt par

la derni*re pege qui comporte une telle

empreinte.

Un dee symboles suivents spporeltra sur la

derni*re imege de cheque microfiche, salon Ie

cas: la symboia -^> signifie "A SUIVRE ', Ie

symbols signifie "FIN".

Les certes. pienches. tableaux, etc.. peuvent itre

filmte i des tsux de rMuction diffirents.

Lorsque ie document est trop grend pour *tre

reproduit en un soul ciicht. ii est film« A partir

de I'engle supArieur gauche, de geuche k droite.

et de haut en bes. en prenent ie nombre
d'imeges necessaire. Las diagremmes suivants

illustrent Ie mAthode.

1 2 3

1 2 3

4 (II 6



MOmCtm RBOWTION TBT CHART

(ANSI ond ISO TEST CHART No J)

TIPPLED IM/1GE
'65J Eosi Mam Street
Rochester, Ntw York 1*609 USA
(716) 482-0300 - Phone
(716) 288 - 5989 - Fo«



(

h
I

K

I!



TIIK

LAW OF CX)XTHA(TS

HV THK I.ATK

S. M A H T IN L K A K E

SIXTH EDITION

HV

A. E. I{ AN DA LI.
ISiirriftfr-iit-l.iiii

.

NOTES ON THE CANADIAN LAW
HV

HON. Mr. .ILSTICE KL'SSELL
OK THK SITI'REMK (OIRT OK NOVA SCOTIA

SUPlitWtCOl 'y^\ i )

OF C»M"' '

.

LONDON

:

STEVENS & SONS, LIMITED

TORONTO

:

CANADA LAW BOOK COMPANY, LIM. s:d

PHILADELPHIA:
CKOMARTY LAW BOOK COMPANY

1912

LIBRARY
SuHiImI CO)

OF chnr >



fl-



PUEFACE.

Tiiis book wns published originally by tlio Author
III \H(i7, the .S('c(»iid Kditi<tn nppeared in 1,S78, mid
the Third Kdition in lH'J-,>. The two editions which
have innnedintely prooeded the prtsent. and which
I prepared, appeared in 100-2 and 10(1(5, nnd the
present editi«»n has been pre|)ared upon the same
lines.

The provisions of the Marine Insurance Act, 19(18,

have been incorjiorated. I have omitted the judicial

explanation of f.ho/o' v. arA-y (1700), :i T. 1{. (i,").{,

which appeared in former editions. For some time
past 1 had conjectured that the true e-xplaiuition of
''u: rase was that in 17!»0 the opinion prevailed that

nd accej)tance must be contemporaneous to

« ute a valid contract in Knglish law. Conjecture
.low been chniiged to certainty from a chance

perusal of Kenuedif v. Lvc (1»17), 3 Mcr. 441, in

which case Lord Eldon, in dealinjr with contracts
by correspondence, says :

'• I have always understood
the law uf the Court to be, with reference to this

sort of contract, that if a person communicates his

acceptance of an offer within a reasonable time after
the offer being made, and if within a reasonable time
of the acceptance being communicated, no variation

> .



iiUH betiQ niiidf by «itliur jmrty in the terms of tho
offer m> iiiudc hikI uceeptcd. ///* urr^p/micf iuhmI hr

taken in bf xmitlhi>f'«H» wltli llw offer, nmf both tiujtthv,

«* roMtitutiiuj mrit ui, m/rement tit the Court will

exirittey 1 tliink tlie finio }iun now arrived heii

Cornfoot V. Fm'ke (1»40), M. & W. '.m, iimy b.-

consigned to oblivion.

The preccdcnco givrn to tJie Law Journal Reports
ill the text in in conipliance with the exprc».scd wishes
of the publishers.

The Table of Cases, on the present occasion, has
been prepared by my friend Mr. Diouy Kok, of the
Middle Te.n/i. The task has been a

. particularly
onerous one, as the references to contemporaneous
reports usually fjuoted are given. I have had to
render him some assistance in this respect, and uuy
sh..rtcomings had better Ije ascribed pre.-umptiverv
to luy interference.

In consequence of representations which could not
be Ignored, I have atten.pted a new Index. Like
he work ,tself, it is based upon the principles of the
aw, rather than upon the instances which illustrate
the application of tht principles in practice.

I have considered the cases reported in the Law
Keports up to and including April, lOH.

lilNl'OLjr'g IXN,

Vnv, 1911.

A. K. HANIMLL.
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THE LAW OF (ONTKACIX

PART I.

THE FORMATION OF CONTRACTS.

Chai'ikk I.

SIMPLE CONTIIACTS.

SHcr. r.-SIMPLK CONTRACTS FORMED BY AGRKKMKNT.

ii I. PriMIPI.Ksof AoREKMKM.

Simple, v.iutTm:U by H^rretmitit
^^°^

As-Tfoment in ff.ner,,!- evidence of a;.'reen.en't ',

Apreompnt as sninvo of cm.tra-t- -promises -

'r.;l::S;ri!j;;;;i;7i;:nr:"!7^^''-- ^....nmpn;;, -;
^'

Ciintrarts in writiuy **

18 purposed to treat of the formation of contracts inThL'^commencing wUh Simple Contract, beeaurthe p .^d t of f^^ .

elementary clia.acter than those of contracts of the other classes
''-"*'"--

Simple oontraets may again be divided into two c:as^ a Jn.:

"""'•

to the mode of formation: nan.ely. simple eontracrC.ld h,:

(". 2 Blaukst. Com. iC;
I..

H



CONTKACTS ItV AOKKKMKNr.

''*''
^ ' agreement; and simple contracts urisiii-,' indt'iiendcally nl w^voe-

iiienf, or contracts implied in law.

Aurri^iiicnt. Agreement may be defined generally as consisting in two
persons being of the same intention concerning the matter agreed
u{K)n. A comensus ad idem ia a prime essential to the validity
of a contract, and if one party lias not ugrr^d to ,ill the terms there
is no contract: thus where a gnarantor bond fide made a miitcrial

alteration in a bond of suretyship, whereby his i')-siiivti"> were
discharged, he was himself discharged from all liability, iis his

contract was subject to the condition of proportional contribu-
tion (6); so whore a jjerson enters into a contract, which he can
rcpudiate on the ground of fniud. for the sale of goods upon credit,

if ho elects to allirra the contract, he cannot recover the contract
price Wore the period of credit has expired (c): and where a
bidder at a sale by auction of land, owing to a simihiritv of
names, bid for lot I instead of lot .>, it Wiis said that there was no
contract (f/i. So too. in the e^i.se of the contract to pay valuo
imi)lied in law from the acccptanco of the consideration, the
express agreenwut of the parties may modify this liability ,c\
but unless so ntodified, the implication is matter of law, and lon-
se(jMently deemed part of tiie contract according to the maxim
" ii/iionnilic /Kris tiitiiitmn ,.,;>isiil.'' The inleiilioii of a ikixoh
can be ascertaiiiol by another only Ir aii^ of outward expres-
sions, as words and acts; and for tl.o jiurpose of agreement there
must be a communication of intention between thorn by moans
of such expressions. .Xccordingly. the law judges of the inten-
tion of a person by outward exjiressions onlv: and it judges of
an aijrcement between two persons exclusively from those expres-
sions of their intentions which arc commiinieatcd between
thenii'/

. Consc(|Uently an intention not <'xprcsscd or not com-
municated, or withdrawn before communicited, or communicated
only to a third person, is, in general, inoperative and immaterial
to the question of agreement (7).

•290.

/«>//(„ V. //,v"7r ;|sl;j,. 1 M. ,V S.

i/; niacktiurn. .).. iSiiiit/^ v. Hui/his

<Ji\ t'Mii,mrf lliriinii Cu. V. ri,om,
:1S9.-.). iM L. .T. Q. B. 1-:!: Mwtc
1 Q. li. -.).

(/. A;..^,.^
;, '':"'''T^

'"-'•
• ;"*7r,10L..f.Q.n.227:T..E.fiQ:B.

I-. .1. o. .s. K. H. l:f'i: 11 ri. \- c :,',>_ m;

I f r. M. \ H. ,{1J. 474 ; /,., /,„,, „f r.„„lm„l ll-.ui Isis
,ilj I,,}, lr,m,i1, V. l.r,,„l,j, \\tx\

,
:.> :;s I.. .T. C. Til'; L. R. 4 CI, II

L. .1. ('. 2(i(l : lliii:!) 1 I'li. 4;!!.



|'KI\C'II'|j:.s oy .kjkkkmkn't.

I lit" aw imputes to a person un intentiou coin-sp.-ndin- to the Ch I

..^uso.mble meaning of his wor.ls and actions, fn the •ns.. of
'''" '

written contracts, the suLscqu.-nt ucis or a.lmissions of th,. y-r^-'va '^viJeuoeor
cannot control the eons. nntion to l„. ,,h.,e,l upon the word«

'"^"""*-

t'^eil V* :
but nia3 bo given in ,,vi.|,.„u. to ..vph.in „hat tho

parties intended to express l.v terms or phrases liavi,,.^ no lixod
im>ann,g

j .
or tosho« lli.f „ w. iifn .„ntnn.. h;,8 h<.en di>,lnr.n.d

hy a ,s„bso,,uent agreement (^-). In the case of verbal contracts
ellect may s,jmetimes b,- givvn to tho maxin., • nnn Wi'>d .IHumml ,,,HHlfwl,nn r.t inspkitnr"

, / . The law also imputes niv-
8..inp..vely a rightful intent i.m to words and acts. And where
a nmn .h.os an act that may be rightfully iKu^formed, he c.nnot
say that that act was intentionally and in fact done wroie^fuilv
ac^rding to the maxim, " alM,an. ^mm lurpitn.Unem nnn est
aud,nd,,. m. The n,o,ive of a person in expr. ssing an in- M.-Uveten ion ,s m general immaterial to th ..stion „f a.'een.ent
and cannot be in.piired into (n .

An agreement as the source^ of a legal contract imports that the A^.u.eutone party sliall be bound to some porformance, which tiic latter
"--"-"<« o*

sha
1 have a legal right to enforce. And the intention of the one

'""•""'

party as to the performance, expressed to, and accepted by the
other, for the purpose of creating the rigiit, constitut.-s a promise
I romissory expressions reserving to the promiser an option as iv„nii...
10 tho performance do not create a contract: as in eases of c.mnloy-ment upon the terms of such remuneration as the employer thinksnght to give(o^: or upon tho terms of being remunerated by
a testamentary provision (p.^ ; expressions of intention respecting
settlements on marriage (7).

Kcpresentations mule by a person to anori.or require further to R-pre^.ta-
'ion of fact.

i'''; KM,,,,, I,, t'.. /-/,,„/,/,„ V i/,„,
:18U4), a V,.s. H2,-,; Ma„sfield, ChV
V. r. ;iso7;, .J „. ,^. p y ,j ,,,;:
Ilof/1,11 V. » „„./

( |(j2(l . 1 .T. & W 41') •

/V", V. ir,/j.t,,- isK, (| L .T (J n
I7:i; l-.'A. &K. 41.!.

'

''" /'-.«/, p. !•.>,;.

;/) /U/, p. .-,80.

:/.%,. Co// V. /.„,„/,,, [s:,>i >-

'; -f. W. B. :i2l: r, If. |,. (•
,'i;.7.

["<•'"/''•' V. II,,. 'IN77„ 47 L. .1, P.
("

H.- :i Ap. Cjs. n.->.

(«;, Kl,l.,i,, [,.C.. /)„„,„/,,,; .V,n:/.] V.

.W/.-,> /.W,,, llS01;,,iV,.>. 114;;„,.^,„.
Iinini, V. hr,„ MSIO. 12 Kast ti:i7

V-!';^i-'.» Taunt, isK; ;/w/,:„„/v:
;,-.,--...W(,s:«,,2,...T. K. B. ,0,:

' r-.,/:,- V. /(r-,vv, ISl.-i . 1 M ,v^S
2')0: /';/;,,/., V. ,S„ul/, ls.;ii> -^s r l'
Kx. If,,: t K.&x. :);-,.

" ^'- ''

•

;,_ /;.</„„•,, V. n„,,'> M„,/„- |;._,fl,^
.,

>fr ,JS; M,i,l,(,sou V. AM,,.,,,, (IssV
'- !.. .r. <i. B. 737: SAp.Cas.4fi7 '

Y .Uil,<),..,//v. II, I,,, s\^:,l 4 H T, (•

lO.TO: ./,W,.„v. .I/„«,,/'ls.-,4;, 2:i L.t'

II -1



* C<)NTKACT» UY AliKKKMKNT.

PabtI. be distinguishotl. They may bo ixjpii^t'ututions of future ucte,

which, if iiitendotl to be binding, constitute promisi's strictly so

called; and represtii itions of matters of fact. " Tliero is a cleiir

ditterenco between a representation of fact, and a representation

that something will be done in the futur*-. A ropn'sontation that

something will bo done in the future cannot either be true or false

at the moK.eut it is made; and although you may call it ii repre-

sentation, if it is anything, it is a contract or promiso "
(r).-

-

Warranty ot' A representation of a matter <:f fact may be intended and ex-

pressed to bind the person making it to ite truth, or rather for the

consoiiuences of it not being true; as in the case of a warranty
of the soundness of a horse, or of the (juality of goods; or of tlio

seaworthiness of a ship; or of the genuineness of a picture. .V

representation or undertaking of this kind is commonly known
as a warrant!/ ; and it is mjuivalent to a promise in producing a

LUbUityfor contract or legal obligation {«).—A representation of fact may

^ten^u.'°" ^^^^ ^" '"'^^*' ^" another without a warranty of tho truth, Ijut w ill

the iiitrtition of inducing him to act upon it; and if tho latter
'

fact acts upon it and sutlers loss by reason of it not being true, tlie

party making the rejiresentation may become resjjonsiblo in law
for the consequences. The rules of law regulating contrails by
agreement do not ap|)ly. and tho ])arty may incur legal resixmsi-

biiity for such representations w ithout the formalities or require-

ments essential to tho validity of that kind of contract (t). The
rule as to representations of fact has been thus stated: "Where
one by liii words or eomluct wilfully causes another to belii've in

tho existerce of a cerlaiu state of things, an I induces him to act

on that belief or to alter his own previous position, the Toniier is

concluded from averring against the latter a dilTerent state of

things ii- existing at the same timo"(«}. And "by the term
' wilfully in that rule, we must understand, if not that tho party

represents that U) be true which he knows to bo untrue, at least

that he means his representation to be acted upon, and that it is

acted upon accordingly; and if, whatever a man's real intention

)) Mp11!,1i. l. .t.. ii.'it/,,- V. i:/,„iii

{lor'/) [IHl-l . II L. J. C. SHS; Jj. R.
7 Cli. 804.

|.<l See /;/.</. p. 2ti.">.

'.!} Eldon. L. C. t:v'im v. Hickmll
isoi). f) W. 1H2: Onu.t. M. R.,
BiimHirs V. f.oct (180.')':, 10 Ve«. i'r>

Selbome. L. C, CitizfH'*' lik. of J.fmini'in>i

V. FimL XitttoHtt! lik, of Xttv ihhiiii^

lS7:i). L. V. <1 H. L. :i(i<): low v.

Ho'ii-rrir (IS'.il . ilil I,. .T. ell. -VJi : , IHi»l

H Ch. 8i>.

'») I'irko,;! v. S.,„:s :'lH.!7j. 6 \. & E.
469; t'oniish v. .t>-iii,//oi, (IS'i9', -iS

L. .1. Kx. -m-i : I H. \- X. .'.49
; llr//v.

Miir^h (:9():i;, 7J L. .1. C. :iti() ; (lUiiJi) 1

nil. .i-'S
; I'ort'-rv. Mmy. .19041 7:i L. .T.

t
. I-IV. (19041 > ('h. ;i67.



I'llIiNCIPLKS <»K AUKKKMK.NI.

DJay be. lie so comluLtfl liinisolf tlmt a rciisomilile iiiiiii would t.ikr Ch. I.

tho representation to bo true, ond beliov.! that it was meant tlmt
'*""• '

ho should utt upon it, and di.l ai't upon it, as true, the party
makin- tlio rprosentation would Ix- e.pmlly precluded from con-

stintr it.^ trull, (y . H,„ •Hn.t doctrine does noi uppiv to a
case wh.'ro the repn^sentation is not of a fact, hut a st.it.oment of
sometiiin- which the party intends or does not intend to do,
in respect of which he inay Im su-d, if it is put into a valid form,
but not othorwisc." In fho latter cas.. " there is no mason for the
aj.i.lication of the rule, hccaus,. tlie parti.'s ha\e only to enter into
a contract, and thou all diiheulty is ivmoved "

,//

Again, the reprcs«'ntation may !) niad<., not only witliout any
i;,.,,r..«.ntH-

warranty, hut also without anv intention that it <liou|.| h,' iictcil tionsnot

ui,on without further in.,uiry (.-;; that is to say, as a mer« binaln^'
*"

opinion o-iven with the understand inir that it should not he obli-
gatory as in tho ease of commendatory re|)resi'ntations of the
quality and value of rroods made by th<- seller in ollerin- tlieiii lor
sale, and which are made and aoc<'pt4^d without any sense of
responsibility attaohini;; accordinjr to the maxim of the civil law,
yimph'x rommriKhitio mn obUfiat" a . And it is stated as
"the rule to Xyc derived from all the cases, that wher.', upon the sale
of ffoods, the purchaser is satislied without re(,uirine a warranty,
ho cannot recover upon a in.ire representation of the .piality by
the seller, unh'Ss he lanshow tli.it the i

in fraud "
(b").

repieseriliition was bottomed

It is further necessary, in ordei' to create „ Ic^^l ohlJuMtion
that a simple contract should include in the matter a-rcd upon, tion

'*

besides a promise, what is ealle<l a mrnhbrnlhi, for the promise;
which may be dpscribe<l uenorally as some matter accpt.'d or
Bfrreed upon as a return or equivalent for the promise mad.'. The
fact of bar<raininnr for and <rivinff an equivalent for tlw [.rnniise
serves to show that the parties act with delib..ration, and with the
intention that (ho transaction shall be hindin-: and for this pui-

r) FifiiKiu V. CuoLr (1S4S!. Is ],. .1,

Ex. IH : 1 Kx. «.')!
; i-<i,i-\. I. \ \ II'

ll'i. is7.il. 4t L. .1. C. P. 1(1-1 L K
me. p. lio; -. s.i,.„ v, /,„/;,„, i>s7 .

,-,»;

I.. .1. I^ n. 41.-I ; 1:1 g. li. I). .;s.

,y) rrauworth. L. ('. ,/,„>/.« v
Mult, II iS.-)0\ -J:; L. .7. 0. siiS ;

.", 1, ,

V. IS-,: Sellioni.'. L. C, ';ii:,„y
l.uuii,,.,,.., V. Fl,-f Xa>::::,:-! /i/' , ;,-

n,!,;'„s is;;)), r.. K. li l{. L. :„,»
:

Sill«.ri»-. I,. , .. M,„l,l,s„n V. .;/,/<,,»„„
l_ss.t. .V.> I,. i.(i. It. 7:1:; ,s Ap. fa.

4 (.J.

(-- lhi:„,,ifi \. Cnus,, ISdl ,
_' Kiist

\n. Sec /..,./. p. -j.iii.

"; lli,l,„l'l;, V. I.O/ills ](():{ (,.,,

•Iiic. -': • Sim. 1, ('. .VJ.

r/- I',, ,Hr. t,,,„,,„l V. //„//, 1S4.-,),

:1 1.. .T. Kx. :!,;r,; u M. & W. f,(,4.
Sl'f ISiilc nf (;(«,(1> .\r-t. lS!i:i, „.i-t. 14.



COMK.\(TH UY AOKKKMKN'I.

FamI.

Vuluntikry

Executetl iiiul

ezecuturjr

oonsiilprn-

tioDH,

MutiiHl

Jiromiixs.

poso ii iioiniiml coiisiili'ialioii siulfd in an ufrri'ciiiciif opei'.tlr^ a» ;'ii

expression of intention iiml ig picsuniptivcly siidioiont . A pio-
miso niort'ly roluntari/, that is, made without u considoiatioii, il' it

rests in agreement only, is not bindinj,' in law(ci. Voliintjiiy

promises, uliich are thus incapahh« of becoming contraefs h\ mere
agreement, may be niado legally binding by using the solemnities
of u deed, which are |)reseribed for the same purpose as the con-
sideration of an agreement, namely, that of securing a deliberalc

obligatory intention (rfi. Writing alone is not a suliicient solem-
nity to render a promise legally binding without a snliieient con-
sideration to support it (f \ Thus, with negotiable instruments,
as bills of evehange and ])roniissory notes, though b\ the cnstom of
merchants a consideration is presumed to exist, in the absence of
proof to the contrary, yet as regards jiartics between whom thi'y

aro provoil to jmss without any consideration in l.ict, thev are void
of binding elleet at law and in eipiity (/ .

The consideration of a promise may be i.icetitrti or rjrriiloii/.

An pxeciitcd consideration is some act perforrne<l or some vaino
given at the time of mnking the promise and in return for the

promise then made: as where goods are delivered, or services ren-
dered, upon credit, that is. njion a promise to pay for them at a
future time: or where mon(>y is paid in advance for a promise
given. -An e.rrmtori/ consideration is a pmmisv to do or give
something in return for the promise (hen made: as upon an inter-

change of jiromis^s to marry; or upon an intenliange of promise,,
on the one part to serve and on the other part to employ, in some
work or business. The contract widi un execntory consideration
thus comprises two promises, commonly descrilKnl as tiiittiial pi)-
mms; the one promise forming th<" consideration for the other,
and conversely. Consequently, contracts of thi.s kind nr,

binding on both parties, otherwise the consideration for one
promises fails, and the contract is then described as i)eing \ ,

want of mHtiiaUty : as in agreetuents for services where t

a promise to serve on the one side, but no suliicient promise to c,u-
ploy on the other (|/ . 'The necessity of nmfuality in contracts

Hob. 10.1 ; 1 Sm. L. C. l.i(> ; ///,/«, v
am., (i8.-)(!i, >:, L. J. c. r. 177 : 17
C. B. 711 ; Kiiiglit-Hriicr. L. .T., K,h,-
iiiih V. Mntiiiimi l«.il , 21 L. .1. C
•Wl ; 1 Di. O. M. & G. 17<;. .SaW „f
GoodK Alt. lS9a. sectH. 1. 3, S.

{'/; Shiuiiiglui, V. H/rolfoii I-iCVi.

I'lciwd. at p. ;i(IS

') J'iniii V. /Iiii//i'» (177S'. 7 T K
''<», n.: 4 Br... P.C. >-.

(/i Dolii, V. I.arhii, iIS;j.), hi E..i.

77B ; Bills iif ExcliaiJKc Act, ISSJ. .sects!

:i. T,. 2H, 29. :i(l, .34. ,-).-,. M.
il

/,-,., V. WliUvowb i\»iH). ti L. .T

O. 8. C. r. lilS : .1 Bin,<. 3t : .^vv, t.



I'KINCIIM.FW OK A(il<KKMK.\r.

InllM I" ,,.l,lilM',l
,

.,0.,. ,.U.S,> «|,l.,V thr VVMIll or Illlllllui.M vv.-ulJ
li-avo out |,,.i1.v without u viili.l or uvuil,,!,!,. uoii»i.l..ia)i,.n' lor l.i«

l.roiiii.s, /, .\.TOi(liiii.Iy, ^^\H^,^ on,. |m,ty In.- iv-rivf-l lli.-

bfiiflii ,1 the ^lipiilation^ )!• vvliich hr conirari,.,!, or wlicrp llm
Otiiur |..,M\ |,;„ iierforiiir,! all lli.. ol.li-,liori> .,u iii^ |.i,il. a ,1.-

I'eiif-j l.av,| o|,oi, «ui,t ot iiiiitiialilv uilj not, ii, u„,„.ra!, Lj i

(IflVuiv ^/V. (-(.oii tlii> j.rinri,,!,. a rorinal ...ntra. t >ioiM.,l Us one
part^ ouW iiiav aiiioiiiii I,, a iirciv oil. r iinlil a.,, 1,1,. I 1,^ tlio

otiifr A-

It upi-car^ liom II.,. ..al.iiv o)' a ,:oi.,i,|,.,alioi, al„n,, ,l,.s,ril.c.,l

that til, .oiisi.loralior. ..iii>| n,•.•,.^.s.^ily l„. M,i,.,.tl,i„- .Joi.,. or
givt'ii, or |,romisf,l t,. I„. ,loi.,. or -iv,.,,, ,.,.i.l...ii|„,..ai„.ouslv witl.
the n.akiii- of the promise., in r,.f.irii lor it; an.j that an> n.attt'r
dom.. 'J,^vu. or proniiM.,1, h,.foro tl.f n.akin^r „, tj... pron.i.,., cannot
eont^tilni.. a valid , ,...si.l,.ratioi.. A p.-oniis,. ma,!,, in r,.s|N.,t of
u past matter, thoii-l, in,lii,,.,| 1,^ i|„. moral ol.li-ation of -rali-
tudi', 01 any other motive of eoinj.ensation, i> piir,.h irrati'^ifoim
and Nol.iniary: an.!, therefore, is iusiilli,.i..nt, uidess nia.io in an
indepen,leiitly valid form, as l,.v an instnim,.nt .n.,l,.r 8,.al (I)
For example, where it was alle-ed that 'in consideration that th,.
plaintill luul thn, pron.iscl the ,l,.|ei.,lant ' to p-rforn. ...rlain
things, -tl.e ,l,.|en.lant thn, piomi-.-d i|„. ,,laii,iin |„ p,.,.!,,,.,,,

etc.: the adxerl. of tin.,, was refern.l to il.,. sam-- p,.rio,| of in..,.
with both proniises, whi..l, w,.r,. in ,.|le, I simultan,.,.,.- an,l n.iiti.al
and thcivlor,. vali,l /„ . jJut. if a man .lishu.s,. n.,.n,.v ahont
the allairs of anoth.r uitl.oiit r,.qii,.>i. an,l th,.n (I.,. Iall,.r pi„mis..
that, in eonsid.'ration of the form,.r havin- laid oni tl„. mo"ll,•^ for
him, la will pay hin. >{)!.. that is not a ^',.o,| ,on.i,h.ratioi, l„.in..
eomj.letely ,.x,.,.ule,l ' „ . L pon this prin, ipl,. u promi>son not?,
given 111 r,.miin..ration ot past s,.rvi,-,.s ivii,!,..-,.,! ;;ratni' ...islv l)\

the pay,.,, to th,. mak,.r, ..annot I.,. ,.nf,,|., ,,1 l.v lli.."pa v,.,., if ilare
bo not other ,.oiisid,.i-ation (o

. So it ua- h,.|,l thai a si,n. of

t'B. 1.

SlCT. I.

I'a»t ,'on-

«i(lenitiun.

liUiM
,
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•
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CONTRACTH MV AOHKKMKNT.

money oocoptntl n, a gift wouM „„l ,. „,,o,i „ ,„„„.i^„.,, note
-.ubHequently f,Mvo„ for ll.,. umount; .1.. ud. ..,,.„. tl„. ,,„„«,io„
whothor tho money ,,r,.vi.H.«ly u.hun.....| v,,.h u..,.,,.,.,| „m ,, gih
or a loan, tho note woiil.l l„. nmtnial ..Ni,|. nc- of tli.. !,.tt,.r /,' -
Upon tho mnu- prin. iph. „ .jmrniH.r of p„st iloUn oiniiot Im-
supi-orfo-l «,il,o„t.. furth..,TonH.M..r,.iion(r/): h.if ^iun.^ .r.Mli.
in fiitiiiv. or forluNMin;.' to su. f h- .lol.mr for „ mfnin tin.,.. ,„ miiv
other sulhriont ronMi,l,.raf ion will .s„,,,,o.f „ irnaninN- of .|,.|,f. ,„m,
UN .veil ns futuro (r\

Simple
GODtraotH by
•gTeempnt.

Forni ()f

imple
oontrac't*.

Ezprnwand
implied

contneta.

An nj.Neoni.>nt suti.fyin- tl.r <il.nr-n...niion...l con.lilio„s, that
N to .ii.v. ronta.nin- n promise nia.l,. \n li... on- piirlv, for „ ^,,li(l
conM.h.n.l.on, i.n.l ,.un...<l lo i.y »|„. otii. r parly, m..,liw ,.t ,„„.,non
luw u contra, t l,y lor,,, of tl„. ni,M- a;;r,.,.ni..nl: an-l ih,. .ontra,!
socroatt.,1 i^asnnpl.-cntrwl. No spcial form is n-.p.ir.vl |,y |„„
lor simpl.. contra, I l.nt ,ontra,t» .onrcrniD- ...rtain matters arc
rpquircl hy statul. to I.,- nunl.Mvill, uiiiini- and si^Miat.iiv or ofl„.r
presml.,.,! rormalilics, ,„• ,an ..nly I nlor.cl if ,.,i,i,.,„,, j,,

wriiins m:;u..,I I,,. forliu„mino. Tli..«or.|. ami actsof tl... paili<..

7"''' "'' " ^i'l"'"'' "'' "'"ir air.v,n.,iil. ,(.nstilul,. in -vncrai
tho only i,.n„ in «|,i,.|, || ,mia,t app.'ais. fiut fli,. ...r.lrMl is
an inlercnLM. of law fnm, tl... fa,(,; tlMMvlor.- un.l.T tl„. n.o.l,.rn
system of pl.-a-lm- inlr , I l,y tl„. .(n.li.aiiire A.ts tho party
rolyin- npona.ontru,t ..'.ouhi n,.l al!,-.. neivlvtho evistomoof a
contrmt, an,| state its olV.'.^t. hnt sl,o„|,l slat,, whothor fi„. , onlraot
i« \,'rha! or in wrilin-, or th- n.sull of a s .rios of ,|..,iimonts fsj.

Contracts .real,,! hy ai.'iv,ii.,.nl arc soinclimcs ilistinj^niished us
t'.rpm.s an,l /wpZ/.y/, acor.lii,^^ to the maiinor in whi, h tho a-Tce-
mont IS ma.l,.. An vjprrss contra, I is provo.l hy words, written or
spokon,oxpr..s8in-ana-.'r,.oi,H.nt„ril, „ti,.s: an iwp//rrf contract
1.S piov,.,l l.y .in ii.nstanlial cvi,lcn,-,. o. e a<rrc,;nicnt . ( onti^nts
may alsc 1,,, „f a nii.vod charact,.r in ivsp.Mi of tl„. mod,, of making
them,ti,,.,. i> to say,paitlv,.xpr,.ss,..l in words an.l partly imi.liod
Ironi acts and circuinstan.vs. Tiic only dilfcroncc hc'.twc,.,, an
express and an iniplie,! contrail is in the mode of proof \n
express contra. I is piov,.,! hy ,lir,., t , id, e, an impli.d ,„„(rnrt

p Ihllx. ir,/..,„ Is;:;, cj I.. ,T. c Kv l>ii •< 11 t. v i- 71- , ,

X17 r, R SCI, hs« It. \ y,. .,\, : W, ,//„,„/

y

^^:'\,'[. '^^'y i^si
, 1 f-. .r. Kx. .,, n. t-jh. • " **

{,^>Au,;::: Kn.„ ,s.7

.

1: L. J. ^:l:.."nHS'i^L^,:'(;.'k'fi;T
""'
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f

i'KiN(;in.HM or auukhmknt.

».>dr.mi.,st„nfial..vi.l,.|„... WImiIm. tl ,„„,„ I !« |.i.M,.,i l.v
fu.lcnc, ,|„,.,( oiMr(iim-.taiifi,.l,il,.. |,.^.„| roii».'.,n..ii.'.'» iv,u!tni"r
must 1.,. tlu. .ui„,. -t . An ..xp.vs,,,.Mir,Ml ii.T..s.aiilv ,ii|M.,,.Ml.r.

aii.I .a.IimU nil iiii|.!i(uti.)n us I., tlir niMlinH ,.v|.iv^«.,|, m. r„r.liii-

^^>^^^"iini\'m\,'vjinr,.itMinnf<tcilcr»m;loriliim
ii . It i, mr.

C

N.rv li..,v to „„f ir- timt Hi,, trrri. " iinplj.,! i,, !„« is ns-.l to ,|. not,.
tli.M'lii>. ,.l-8i„,,,|,.,..,itn.(l~i,.iM.,| l.v JMu Iron, r,Ht. aii.l , irc.im-
slaiurs ii,.l..,,..ml,.nt of a.„ , ,„..,it, nii,| in u„i,|, an a-ncni. lit or
rnunis... ,f i,„,,|i,„| „, ^11, i, „„ „„|,|i,,,,i„„ „i 1,^^,. „„i^. ^„„, 1,^^
noi.xim,.mr in fart. Contra. t~ iM,|,|i,..| in la« ar. iLm r,.ntrasl,.|
Kill, .onlra.l^ ariMn;: lion, .^.r.r.n.nl . In , oniraMn- N|.n.,,s

"'"' '"'i''""' i'i.'n.,.n„.nls, a. alnn,.. ||,.. I. . n. '

i,ni.|i,.,r .s „.,..! to
d.*nil..- an a.tiial u-rcvin.nt uiii.!, a|.|M.arH from cin-mn.t.ngal
ovidtnfc and not in «x|iit«s tcrnis (ar).

»

i;ii. I.

HiCT I

I'iiiitrai U
liiiiilini iu

Ihw.

Aon.,.nu.nt. civatuii,' .outran, n,;,^ iM.rx,arss...l in uniin;;, :,nd . ....,«.,. l„

in soiiif insluiiws arc iv,,,ii,v,l l,v U,, to 1.,. ..xf.rc,-s,-,I in uritin-
"''''""'•

Tlu.iontrmts.so.iuat.Ml ,1., noi „„ ll.al a.rom.l , .,n«l itnica di.linri
kin.l ol .ontia-t, l.iil ar.. Mil.j.vt to tl.,. .,,„„. ;,„„,,,,,! ,„i„, „,• |,,„
as othcT Mini.le Lon.ra.ts. Tl,.. fa, i of lh,.ir I,..;,,:., u, .,,,,,„, |,„,,.
ever, r(.n.l..r.s tl,..,,, Mil.j.vt ai^o to tl,.. ,„|,.sof ..\ i,|,.n,.,.a.><i to tli-
r.ilos of .•on>tnirlioi, ivlatin- lo «rilt,.i, .|<Mnni..Mls. Thr'^,. nil...
in tlM'.r iH'arin- upon w.ill..n . ..nira.ts a> a . i.s.. i,„ |,„|intr ll.-.n.in
olli.'r .•ontra.t.- I...M,lrs m,,,,.!,. ,,,„l.a.N, „rc tn.,,l,.,| in a s,.,,,, ,t,.

cliajilir // .

' I'.-.il.-. Ii . .I/,,,..'.

\l>-.« .'.'I. ..I. II. S. K, I!

1 . ;/.// Vs. -'.;-«
: I r. .V At. M',; li.l,.'t ^

IJ : 1 Ii \ A.l. l:;l.
' I..J. ( .

1'. ii;.

I'. -J ; .iiiil . '..'. p. 1 ..

^
. 1 . t

.
1' 1., .1. ' •"*''/"'

|.. 11.).
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^ f API'trtAXrON Ol AiiHEEMKM 10 L'(»NTK\irt.

I'Aill.

I'lii.trnit. iiiiilf l.jr i.ttir nml m. tpliiiMi' ..f t. -iih |iri*;imiimr,r
iii*>f()tiatit>n4

^

*

Iti

Aiii'iitiiiii' "f iitti r r..iiilitii.iinl iiHir- roiiililinuul iii'n<|itiiui'i' II

.\<:i i')il.iiii'i' ill variitliiiii iif iilli r ii;

Aiii|iliiiiir liy H tliiril |iiirlv -iiii»ri|iri •.. til;itiiin uf |H'iniimlity . . Is

• '"iniiiuiiiiiitiiiii iif aL<i|itiiiiif ('iiiiiniiiiiiiHliiiti liy ihmI - liv tik-
Ifrii|ili ; I .,

• '"iiliiiimiirr ..f iiltir -iitliT liliiitid tn ii n iiwiuhMi' tiliip- »..

ri turn iif |»«t-tii a fU,-,! limr _>j

HiViirutiiitl 111 iitt. r lllificr l.f nVlH'Hiiilll— rivi-lltlull nf mil-
tliuiinif i.tfi r Miriiiti.ii (if i.tf.r- i viKiiti.iii nf iicniitiiiiw j:i

Ti rmiii iti.iii i.f ntlir liy nfiiwil- hy 'lintli— liy lmiikrii|>ti'r ;;.i

Tiiiii' ami |ilact' of i-.nitmi t-juri-<liiliMii i.f loiirtu Jti

Altlioiiy:li simple contracl!. arising Inmi ugri'oment ttjquiro in

genrrul im otlior fori ility tlmn fliu facts in wliicli iln' agrecmont
uppoaiM; )(.t the a|i|)licutiou of ugroeiuent to the various eontructo

in wliicl. it nvxy Im) imployoJ follows curtain general principles of

a practitai kind, wliieli aro useful for determining the ((Uestion

whether on any particular occasion a contract is crc.ite<l.

An ugroemeiit must neossarily U- made in tiio form, or what is

equivalent to the form, of an oiler of t<rins on tho one side, and
an aesonl to or aec<'ptauco of those terms on tho other, uonununi-
catoil between the parties. No particular form of words is neces-

iHiry to amount to an acceplanci' // , which may he expressod sym-
bolically as In tiie full of the hummer upon a sale by iiuction />;. -

Tho sending an order for goods to u menhant or tradesman is

nn oiler to purchase: and tho sending ol the iroods ordered is

an acceptance of tho oiler, and creates a coiitriiet of sale <;;. So
a tender to supply goods to another at a certain price, mav be
accepted l)rforo the tender i> witlidiiiun hy i\\\ order for goods
given in uccordance with tiie t»>ii(li'r </ - A guarantee for pay-
ment of goods sold, or for advances made to a third party, or for

the services of an agent or si'i'vant, is in general a more ollVr until

accepted by acting upon it according to tho t.'rms; the |)arty

guaranteed i- not hound to act upon it. hut upon supplyins? tho

" ""''••' 1- »• /'•• '.I. 7 llarc. (,) <.'r..»,w,ll, .1., //,„,-./ v. Jul,,,'-!;,,
'•>!»• ^•'' ^"1<' ''' .. ls'.':i. s. :;. ^isis). 17 L. .1. (;. p. ^iiis ; i; ( H ikh

,/,, .Sil. .,f tM.,.,l.s Alt. is'.i:), >. .)S; ;,/, a. .v. A',,, v. ir,i:.,„ ,lS7;ii. t:i

l-ayi,, V. r„r, i:s!i:. :•, T. I!, 1 is. J,. .T. p. I* I I, K (i V I' Hi
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guvnin, or uiakiiig tlio advuuuci., or umpluying tlio ug« ui u» |)ro- ^^^'j

jmjmmI. it aicuj)ts the »lt<r ami llm guuiuntuo uttaolai* »,c An

oiwii litter ul' urcilit in llif onuiuou I'onu, uudcrtaking to liouour „|^t"
"

bills of oxchaiigo to bo drawn l)> tliu ptrson to whom ii i« !,Mvt!n,

operutis u> a goiit'ial otli-r ot' a coiifniit, ailihes8«'il or iutumli.d to

bo «ih"wii to all jiorMiiis who may I willini? to ait ii|ioii it ;
whiili

UUiy Im; aiTi'jdcil liN any Mich |ku>oii laiikiii;; mlviiiu-o iipoii hiHi*

drawn iu fonl'ormity with it»* iorni> tiul riM|UuiMiuritN / ;
hut

•ubjwt to all coiiilitioii* iX|)r<'sw'il in thi' !• ttiT .is |hvc.iIi iit to the

druwinu ol the bills ^if . Thi' j>uhlii ation ol un adviilisenunt AdvertUe-

oflorin^* a reward for inl'orniation i i. general i>li<r to an.v jK-rson '""" '•

who i^ ahk' to givi' tlie iiirorniutioa a>kf l; ami tiw uc(!c|)tanco of

it by gi\in;; wui'li inforiuation (•r^al^•^ a valid contract,/* •
•''i'

where a jicrson |)erl'i)rnii'd the conditions contained in an advi'r-

lisenient. wliith olloi'wl a nuni of niom'y to users of a propUylaetie,

»ho wa> h( hi untitled to recover the sum oll'ered. as slu' contracted

the disia-e mentioned in the advert iminient / . An advert isoinent

of goodf for >al" by tender does not in j,'eniTal import -i proniisf lo

Bell to tlic (lei'i. who makes the higliest oiler k . Ami an atlvir-

tisement ol' a .*alo by auction diM's iiol create a eoniniil w itii :i

perfoii lilt" iidini: tliiit all tlie lots iidvcrtis'd shall \x: oiVcred I'm

sale / . Ihii an advert iscnn lit of a sale, know'uirly innde uith-

out any power or intention of carr\ iiiy: it out, may l>e irrnmid I'or

all aclioi: at the Miit of a person who arts iipun it iin<l incur-'

e\pens<' in in>pecliii^r and valuin;: th iiropcrty »i . A note U|"ii>

a certiliiiite of share- without tlie production -d' this c rtilicMle.

no I rangier of simrrs mentioned th icin can be rei,'isli'red, " docs

not entitle a holder not named ther. in to damajres, if tlie company

allow a tii'iisl'er to Im- rejristei-'d without its |",)(luction; for in

thi-i ease, assiimiiii; that there is a contract, > vvas n partv

. I..i:>.,/,t V, /(."/... ,ls:;i,, :, llti.

N. S. I .]!'. Ilu.nl \. .S, „(,••„, lHi;i .

II II. \ N. T-'s ; :;ii I,. .1. Kx. .ii-'>.

(l(*i;: . :;i. 1.. .T. »'. 2><
: 1.. K. ' <

:t'.'l; .1/.'e(i„,/v. III,'!/,,',/ /;.'"/ I.,- , ., .:

(isDn . ;)> I, ,1. c. :».;(.

(ih;: . IT L. J. v. v. iiMi.

{/, ir,l',„,„^ V. (•i,ir„,,/i„- is:);! .

>

L. .1. K. 11. 101 . 1 n. i All. i;il ;

rh;i,h,,x. i:„.,/.o„i i>*ni., \:> I., .I.e. r.

H\ : :i t . H. >-<*
: T.i,,,',- v. n',//-'..,-

(isnr . :iii 1.. .t. n n. iij : I, K. .'

(.. 1! ('
; , ll.i.t V. 11../., I,././ It..„l.

IsTs < 1'. I». I.

,
" V. '„,/„,,,,. s„„.l., li.ill >„.

ISDJ .
.. ;,. .!. i}. Ii. ..-,:; IS'.':, I

;/, S^,,,, , I. Il.n>l.,ni iMTll . .ill

L. .1. ( . r. :;;-'
: I., l;. '> r. I' .'ilL

,/ //„,,,. \. .V. /.,-„. is:;; . 12

L. .1 W. II- ITl ; I- It s (i. n.

JSli.

,„ !;..i,.i,,U:„ V. s,!,,.ur is;;; , |:i

I,. .1. (i. Ii. 1 ; L. I!. I (J. H. .il. S,..

.1/..!/./„". V. /'../. '.. liiii;
, 7i; I.. .1.

K. II. :il'S ; 1!' '7 J K, Ii. 1.
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I'ART I.

RuUwiiy
tablt'H and
tiekifi.

Compiilsdrv
purcWcs of

land.

.mmiHJ, luinK'ly, the sharelioldcr, and tlie general rule is that none
l)iit parties to a contract may sue upon it(n).
Upon (h,. princij.Ii. of an a(l\..r(is,.ni..nf, tlio li(„o-t;,l,l,^ ,,i,b-

lishe<l l)j a railway company may amount to an oiler of a contract
t(. all persons who apply im passon-ers, that (he trains will run as
tlierein advertised, hut whelluT punctuality is, in fact, guaranteed
must dejKMid up-n the facts ol' each particular case^;o). The
cmditions contained in the time-tables may be incorpon tod by
a reference ujion the tick.'ts or book of coupons delivered to pas-
scnsers on payment of the fare for the carriage of themselves
and tho.r luggage (;,;: the tickets or print/'d nofs delivon.d upon
the re.>e,pt of goods for carriage (q or upon the receipt of goods
deposited for safe custody at railway parcel ollic.s ,r . Condi-
tions may be so incorporat^xl by lK;ing endors-nl upon the ticket
<•>• rceipt (.): „,. by a general n.f,.ren<.e. as in the case of a sale
subiect to the (Auditions exhibited upon the premises" 't): but

it IS necessary, in or.ler to bind the p.'rson acc<.pting the ti.^ket
hy the ineorpornted conditions, that the person offering the ticket
has done all that is reasonably sunicient fo give notic of th-.
I'ont nts (u).

At different times the Legislatun. has gi^,.„ „> n.ilu.n ,„,„-
ranies and other bodies con.pnlsoiy po^.^s of pnnhasi,,.. l„nd-
these clauses are now .ontained in the I.nn,^ Cl.n.sPs CoM^olid.-
tion Act, I8f.-,, and are incorporated, someiim.'s witli nmdili,,,-
l.ons, ,„ the statute whi..b creates or regnlat.s the conrrrn The
statutory notice to treat for the purchase of i„nd served upon the
owner does not create the relation ..f vendor and pun iia^.r l,..iu,.en

'"'" '• !'."'' .711. .(. ('. I.ji;: i;mi.-,

1 ell. 'J'.W : nvil. 111.1111 ,,tl„r vi,,i,ii.l.i

'I'.Hi.-, . 74 L. .1. c. ,-,:ii ; ,l;,||.-,
., c,

147. S,, .,,„./.,

H. I-. L. 4,:;: /,„,./ ,. i/ „//,„„/ y.
ivi7.,, :i(iL. J. C. 1'. i;i|. |, jj ., , j,
M>: /.„„:y. s. A. /,•„, is,;,, ^ ,^ ^y

'" •/" V. /.. ,v .v. //. y^,. ,1,7,, . .,,-, ,/„„;;;,. , , ,, ,

y. R.I II. (• e -v. .,,.;,;/'"."'" •'"^-•'•

1/' /"" V. ,S. A. /.',/. IMI .•
.'[X I, ,J

Q. It. -im: I.. I;. I (/ n, .-,:)-.: /(„,/', y

C. I'. IJ. 1.

•'..-

'v 1V„/-. .V, „..„-«,
.1 I!,, I,,,!. //,, V

r,-v iis-'i4\ .':) 1,. .T. <•. I'. \i:, \

,'

C, It. ;-)J7. Si,. tlir i;;iil«iiv andCaiiiil
Trilftlc Act. IS.VI; /',,/. 1. y S'„H„,,l.

•'. I'. T';s: iV. V. I). 41,;; /.,;.A,„Z,«'
V";. ~\ r.,. V. It..,c„t,;. IMU .,;.•;!,. j:
(J. I.. J,s:i; Msii, .\. c. ,>|7: .,/„,,,,„,,
V. ),.,„„,,/ /,v,.... ^I'.KM.I, 711 1,. J. ]^ n
114: \\m IK. \\.<M1.

I ll,i,;:.s V. i;. II . /,;,. ih7,i. 4.-,

r.. -i.g. n. 7.'s: 1 a u. n. .,i.,

" ll'i'Uiiii.' x. j;,/,,,,// 1 iss:; ,••1, t

•J. li. !J! ; 1(1 (,1. («. I). !7S.
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<ii. I.

ShOT. I.

the partiuM, lor the promoters uro, uiulur certain (.inuiiistancfs,

coinpelluble to take other lands than tlioso tnentionod in the notiei'

to treat; accordingly, if the service of the notice to treat be irregu-

lar and invalid, the owner cannot adopt the notice so as to make u

contract (xj. l!ut after the price has been lixed, and the lands

ascertained, there is u complete contract between the parties, with

its resultant consequenocs {ij}. It is to be observed that theposses-

siou oi' conipulsory powers does not exclude the right to contract

exclusive of those powers with the ordinary consequences (-}

.

A conesnondence between two parties h\ letter mav contain an Coutrnct by

agreement which will produce a contract as binding us if drawn up

in articles and signed by the parties; but there must be found in

the correspondence, taking the w hole into consideration, a proposal

of terms, met by such linal acceptance as imports a consent of both

parties. The Court in such cases regards not the form of the agrct^-

ment but the substance; and the same construction must bo put

upon a letter, or a series of letters, as would be ajiplied in the case

of a formal instrument; the only diiyeronce is that a letter or a

correspondence, being generally more loose and inaccurate in

expression, creates a greater diiliculty in arriving at the intended

terms (a). Where a complete contract has been entered into in

former letters, a subsequent corres|)ondence l)et\\ecn the parlies

cannot be used to contradict or vary the intention of the foriut r

contract, but may bo used as evidenie that the contract w;is not

then concluded {b .

As a general rule teiius ollered and rejircsentalions made duriii:; I'nlimiiiaiy

the negotiation of a contract, which arc not contained in the linn I
""

agreement, are excluded from the lonlrint <• . A |)cr>()n wim

(j ./././//(» V. l.uni/ijii ^ /!/'/ ii-'ill /!/. ; Uiiniisl' II \ . MkIIiiihI Ily. {M6» ,
;'

(ISoil , |;i L. ,1. I!, .>.-)7: 2 JIac. & G. L. J. ('. .ii:',; L. K. 3 Cli. ;i(U; : «//,/,»..

lis: //«7)»'» V. //((i//(™ (IStili. 311 L. ,1. V. .V,t.-i./,. I!,/, of ll'ts. (issii. .•,.-,

C. ATS ; 1 l)r, A: Sin. VIC, : SI,,,,!,,,,! v. L. J. (,. HO-.' ; :!_' (
'li. 1>. 1 17.

X,jnil,!, lUSj), .'il L. ,1. *' lli-'iil
; ;!" ',') ll„>^,,i \. II;,,,, l',„„„' is;!t . ts

Ch. I >. .>.):*. S.e Lands Cluu.^'s Cull- L. J. C. SPi : I Ap. Cii. :ill ; M,,,, v.

soliilatimi Act, ISl."), x". 'J',. '.H. And T!„„i„;,„ IsSJ . oI L. .T. C. 1)17: JOI'li.

M'.' H'lWv. ir„„!,rir/, /l,>l.r„„M;IH'jm). I). TO'i.

7s I.. .T. C. B:i:i : 'lilO'i) •_> Cli. 2ST : J, Krli'. ,J., /.•ciav. X„!iu!i„h {\s.i-> ,

M,iT,,-v. l.,,;,-/„i„l. SI. //./.«•.*/."".-. 21 L. .1. ii. I!. :ll:;: is Q. B. .•mi:

Jt,i. I'.iiil;, 7:i L. •!. K. H. wvi . n'.lOi) ll-/l<„„,/ v. Jhi„,il„„„ isiil , tio L. .1. f.

A. C:. K.r. Hiii: isiil 1 Cli. 41-J.

'//) ll,i,;l,„,i v. Jl,ti„p. III. 1S72 . II '<) »'-((/ V. /;.c/,v,7/,/( ilS.iO;, 1!) I,. .1.

L. .1. C. :i7l ; h. li 7 Ch. 1.^4: He C. Jril : .{ Do fi. A: Sm. 7'il ; ir„i/, v.

i;,/„!i ,v '/. »'. Jt,/. issi), .-)(! L. J. c. s,,,'/,;- (i8.)ij , 21) L. J. c. p. r.;. in

6711: IS Oil. I). i4i; ; /^ r„i;i.l-:i,t;a C. B. 477: /wy'iv v. «»/^t,./ (lS7i . :{

C,jn', (li'iiili, '•> \, -I •' -'I'l
;

1111)11; 2 At). Ca. •i.'i2.

cii. i4;i.
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Tabt I. luif] .itteiulp.1 a sale by auction at uliuh a house was put up for sale
on certain conditions but not sol.l, aftorwaids ofteml a i)rice,
which was accepted unconditionally; it wiis held that the condi-
tions of the auction, not Imvin-bcon nlorrcd to, loini.^.l no part of
tho contract (rf;. I'pon thn n.-gotiation for a silr of goods a
sample was oxhibitc.l, hut a contract was aftrruar.ls ,nado in
writing describing tho goods by kind and .pialitv without refer-
ring to the sample; it «as held to form no j)art of the contract tiiat
tho goods should agre,. with tlu' 8fim].lo (r- . Hut ivprcsentiitions
n.Mde with the intention of inducing tlv other partv to enter into
the contract may become material, as giving groiuul for avoid in"
the contract or for an action of fraud, or mav auiount to a war-
ranty (/).

Acceptaucc
of offer.

An acceptance of the terms by the person to wiiom thcv are
ollered, communicated to the person makin- the oiler, is ne( issury
to complete the contract ^,,,. The acceptance must include all the
terms of the offer, which caiinot be made in the terms that an accept-
ance will he assumed without conHnunication // ; win re a letter
was sent olfering to buy a horse, and stating that if the writer
received no answer he would assume that his oiler was uc.vptr.l. („
^^hich no answer was returned: it was held that tlieie uas „» eon-
tract and that the horse might be sold not withslanding t he oiler J .

So where a letter was issued by a eompain to the sliareholdVrs
stating that new shares were allotted aud the , ertifieates i.n.losed,
with a receii)t to be signed an.l returned, it was hel.l I hat a sliare-
holder who had taken no notic of the communicatioi, was not
bound to aocei)t the shares, and could not he chareed as ., -.hMic-
holder (/,-;. Upon the same principle, sendin- e„,„|.s ,Iiii,.,.in..-

materially in <|iiantity or description from those „r,!..,e.I is no
Mcceptauce(Z'; and where the shares in a eompanv i,,„l 1 n dniv

''."A./v. """» ls;i:{,..'2I.. J.c.

T:it V. r,,i,,i,i,,'' Isl.j', :! c:wiip.
Miiin- V. i:,,,ll, ;iSll'. 1 CamiK
Silk' of (liKiils Alt. lMi:i. ss. i:;.

IS,-,. „

I-. j.

liU.

<'. 'I'll : uHi.'. Is.'ii
,

1 S,i,. ,v i;

v. c.
,;>

1,. .r

C. 1". Jill
: il c. J). X.

ill Kx. Cli. lsii:j
, 7 f.

11 \V. R. 1:21).

/.; '<oiHiii,ll,\ ,.,/„ is;
1-il : L. R. (i rii. jii.i.

J S;il,. ,,f (J-r,iMl> A.'t
//",•/ V. .1/,//., ,|S|(;

,
i.ij i

l") M. ,V W. S.-. ; Cm!, ft,

1H">1). I'M L. .). Kx. :ij.-.

/.".'/ V. '//<.,/ IS.'ji.l., -'.s

:<l!i:
I K. \ K. Iii;i|.

IS'iJi, n L. ,T

S. s.;;i
: atid

r. X. .s. ,s:!.5

1., V> I.. r. (
'.

Isv:,. .

.. J. Kx.
V. //„

olt
;

200;

: ; Kx.
!.-. .r. (

!io:i .•

,'. n.
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I'orl'oitcd,, it \\us UM that a powor vostoil in (lirtutors "'to iiiiuul

til" foilVituii' " could not bu exertisoJ in inritnm {m .

It sometimes Iiii|(iii>n8 that an offer is oouilitioiial. In tliise

cases a bare aeceittamc carries with it tacitly nn assent to the Kin-

ditions As whore a lot was knocked down for loss than the

reserve price owing to a mistake of the auetioneer it was hold that

tiiore was no sale (« . But in the case of written contracts, whert'

it is sought to limit a general liability by words importing a con-
dition it is essential that the party seeking to qualify his obliga-

tion should bring home to the other parly (he nature and extent of

tlio condition (o); for words of exception always receive a strii t

interpretation {p] . And whore land was tendered for under the

terms of a statute which entitled commissioners to raise the price,

it was held that they could not exercise this right as against a

])arty tendering, after his tender had been accepted {q). An offer

may l)o condilioniil in (ho souse that tlio jMjrson makinv iho offer

reserves the right to lix the extent of liis liability (/•'
.

Ch. I

Sect. I.

'ouditioiial

lifer.

The aecoj)taneo must iti- absolute and un<iualifii'(|, ^nd must not Conditional

leave any term oj>on to future negotiation (.v
. hi riiiuiy cases

*"''?**''*'*

iiii acceptamc has been qualitiod by a statement "subjo.i to the
torins of a contract beini,' arranged ' by a solicitor or iiu'ont ! :

or 'subject to the preparation and ajiprovai of a forniiil con-
tract ji

. •The juinciplr which iiovcrns llnsc cases is plnin.

If there is a simi)le acccjitiiiice of an offer, acconipaniod by a state-

ment that the acceptor desires tliat the auroeniont sliould bo put
into more formal torins in accordance with tijo effor and accept-
ance, the mere reference to the intention of puttiiiii' the iiLrreiTiiont

into more formal terms will not jireveiit th<' Court from enforcing
tlio linal agreement which has been arrived "t. IJut if the airroe-

iiicnt is conditional on the acci-j tmice of sonic I'lirllier terms speci-

m

:i87: Isms) 1 cii. 711.
(II) .fffViiii'is V. /'<.,7,,M«. Il'(i7 . 7il

I.. J. K. B. :i:it: (l',>'i7 2 K. H. 1.

.. /',ir/.r,- V. >. A'. A'v. 1877;. r;
L. .r. C. 1'. 7':s: •_• c. p. l). 'ni;;
l: h..,,l~.„i, s,„„r, ,v r„. V. I!„„„i,'.
l>:'l!. i;:i L. .r ij. H. :;st; isiii a. f

-'17. S,.p /',„,/ l.ii; As.,;: V. .I,.l,„>,„.

\'.>W. 7S L. .T. K. R 777 ; l:'"!!': A. f.
JSS.

r ,, S,... ,„,./. p. l.-,l.

7 r.'lisnll V, S,l,„r,- lS7;i , 111 L. .r.

p. C. lo :
.". Ap C.i. 7ii.

,1 C.I,, V. .I'll,,,,,,,, IS').' .
_>_> ij, ,T

K\. :i7; s Kx. Is.'i. S,;.,,,,/,, p. 3.
- J.'„;i, V. ./<;,,/,,

I 1,S|9 . IS L. .T. C.
'iJ'J

: 7 Han-, llil : .h,pl,';i v. Ji,hiis„„
1H71

, l.-i L. .1. ('. I'. i4i;: L, K. ',)(' P
l.'is.

'
'

7 S>„„l,,l\. /I,.,,,/, „,;/,' ls7i L R
l»r. P. l.i-.': r,-,>.,v/,„v. .l/„„<-.„/ 1S71

'

4:1 L. .1. I\ .J7S): L. R. IS Kq IsO.
' "'' V. .';, !S77

. t: L. .1. (•

M
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Tart X.

Airtptanic
Tarying froii

offer.

Variaui ( in

bought anil

aold notes.

fied, or to be 8j)ecificd by tlie party liim.self or his .solicitor, tlioii
tliori' is no final agreement " {x).

Tiio acLoptancf must agree with tlio tunus of tiio otlei . -f it
proi)Osc.s ,1 material variation of the terms there is no agreement,
or coimnsHu ad itiem, ui>on which a -ontrait can be founric.i: -A

J

an oiler to purchase a hou.se, with pos.scs.sion on the 2-Jth .July, and
an acceptance of the offer with possc8.sion on tho lot .Vugust (*/ .

An offer to buy a horse with a warrant\- of being quiet in
harness, and an acceptance with warranty of being ouiet in double
harness (:]. An offer to sell good ' barley, and an acceptance
of the offer for " fine " barley, where it appeared that hv the nsa-'o
of the trade the expressions '-good- and "line" meant different
qualities of barley (a). An order for goo.is is not ..xecuted I,v
sending goods .liffcring in ,,uantity or description from those
ordered (6). An offer to j.urchasc the lease of a house an<l ;,n
acceptance of the terms for an underlease (,-. Hut u variation in
the language, which does not involve any .lifference in meanin.^ is
a sufficient acceptance. Thus an offer for the insurance of a .ship
at and from a port was held to be completely accepted bv a letter
in the terms "In accordance with your vrittcn request vou aio
hereby insured from the said port " (d).

In the sale of goods through a broker it is the general practice
for the broker to sign, and deliver to the buyer and seller, contract
notes, stating the terms of the contract, whi.h therefore must be
identical except in the correlative words " bought " and "sohl.'
and if these notes vary in any mat.rial term, there is no contract of
sale and no j.ropcrty pnss.'s in the goods (,'. as where the two sale
notes varied in the description of the goods ^f); or as to the
methoi! of ])ayment. the one stating payment ondeliverv and tlw

(.> .I.s.hI. M. I{., fv„,,.«/,-,, V. Mill,,,,,].

;ls7i:, i:il.. ,F. C. 37!); l: k. is'Kci.
ISO. Sw I'urtliiT ixamplis: yw.-v v.
Diiii'iil ,1MI4 , li.) L. J. (;. 5ii2 ; l,s!)i

'

Cli. .\W1; X,„ih V. I',,;',n<l asiisi, (;;

L. J. C. :i'.M : isi'S -1 Cli. IJS.

(.'/I Until I. ill/, \. ti,„,'f :\S'>>i 6 I, .T

O. S. C. r. W,: lUiny. il.Vi.'

{;) J',itl,iu V. X,„i„i, is;iSi 7 f, j
Ex. •.•8'

: 4 M. A: W. LW.
'(} I/ii/, /,,.>„„ y, /;„,/.!,,• is;j(i HI, .r

Kx. -21 :, M. A: W. .).i,-,.

[': S^ilr „f (i,„„l, A.-t. IS;.:i, s. :;,i.

Ilarl \. .l/i7/. ilSKii, 1.', L. ,T. Kx •>! 11

!.) M. ,v W. 8): („,!!, tl) V II.:.,.,,.',.

(is.-.l , 20 L. .;. E.X. .-iL'.-,; K.\. '.m-
I.' I,I V. a II, II (1S.)9 , 2S L. J. (J B
:iin: 1 Kll. \E. yon; Jurk.,.,, y. iiol.u-
Cj.l. („. i;)i() . so L. J. K. B ,')N

1!»10 •-' K. B. ',.;J7.

I-': lliilliiiiii y. r.ij,, (l,S2.'i), iSim. i- s.

(./; ii.hnii.il /„,i;.. ,,/-.v. /. V. Aiir/i,,,/,

M.liilii /„..,;: fISSC), 50 L. .T. p. C I'l
•

12 A|). Ca. I2S. '

•

.'' liiiii.i V. Flilvhi;- ;l,s2<i . ."i B A: (
i:iti.

;/ Tliuiiitui, V. h'i;ii/i.^t,r (ISI4 .-,

I'aunt. 78(i.
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otiior i.ayn.ent by l.ill ,,/ . l!ul ||,.. xariuiiLr in sudi . um'.-* nun Ch. I.

soniolinies 1>.. iconcilcl l,y ..vLIimh r of the ninvantile turiuiinj,' ol ^1 _

tlio terms (/i .

iVison- Ml>|.oiiil,.,l ,linr|o,s, ul,,. 1,„\.. a.rr|.l,-.l tl„. olli, ,• ai, I Varmncein
acti.l ii- Mi.li, aiv iI.mhi.mI to lia\.> .unfrari..,! to Ink.' llic ^liaiv, "','/'"^''""

neccs>ary to .|iialil'y tliciii for tin jiosti;/,. In tin- case of otlni "liotment .,f

pci'soi.s.acoiitiii.l to lak.' shares in a .•on.j)any is nia.h' in ih.- or.li
^'""*''-

iiiiry cour.so by an ollrr contain. mI in a letter ol' a|.|ili. ation lor the
siiares and an aeeoplnnee in a lett-ur of allotment. The rontrud
thus fornio.l is afteruanU exiviited by j.lacinjr U|ion the re.,isler
tho name of the ai.plicant, who then, ami nol by foive of the'niore
eontract, bcromes a shareholder of llie(oni].any,\vitli the attendaiit
lights anil liabilities,;;;-^. Ii the allodnont varie.s the terms of
upplieation, there is no contraei to take the .hues: as where it

added a eondition of forfeitnre in di^faidt. of payrnent onaeertain
day (/ ,nr in defiinlt of si-nin- the articles of a.-so.ial ion „i ; or a
coiidilion that the shares were •' nol transf.'rable \« ; or where
the a|.|dication was tor paid-up shares, and tho allotment was of
shares upon which part payment only was credited (o). If the
apjilioation is made ujmn a condition, an<l tiie shares are .illolted

uucondiiionally, there is no contract : a> an application upon
condition of j.ayin- calls in goods (/; ; or that the a|iplicanl should
ba\e a buildine- contract//:,; or that the applh ant shouhl he
appointed an ollieer of the company (r . But the appli.ation and
allotaicit nf sh.ires niav be absolute, althou-!i coupled with a
eoUiitera! term as to iniyment or otherwise (,v

. As where (he
allotment contained a notice that interest \\onUl be , har-ed upon
paviiiints due on ih sh;ires aftei' a c'rl.-iiii <late 7 . But the

'g) Grefi^on v. Il^nl.- (ISlli . 4 (J. Ii.

''i'l.

Ih] /.')/'(' V. /^Iv«>| i'is:l0), ,'. I,. .1 K.v
172: 1 M. 4: W: 3i:;: A'.,,,,,,.,,, v. /;.„,/,

(1S(>;V, .'ll I.. ,1. Kx. l!il : :j II. ,v C.
7«i.

11 /«*/,,>,.•,<.• (l,s!)L>i, lii L. ,r. (' .rsl
IS'.I2) 2 rii. i;>S; Amcv/M-,, ,„v. ,lS',):i

,

li'J L, .1. C. »7i; ; Itirhtmlsini' n r,i.<, |s;i(
.

liliL. ,T. C. .ilj"; (lSi»4, >
(.'ll. 4(1.;.

;/) A'i>o/V .-a.f (INS.'i), L>9t;i,. I). 4'."
:

Jhilf'g KxiiHt,jr» ens, (I.SSfi). :)> (•), J)
;ioi.

L. .1. 0. II; L. H. 4 ir. L. .ill.-

// f/,-i,iii„ V. r;„ri.. '|si:i ,
i (.„

40:f.

I, ir,,;„„\ ™.„ i,s7:j . 4:j L. J (
I'ts: L. n. s (.(,. i,i,v<. /,„.x.-,, ,.„„'.

^1S71
. Ii L .1. C. ,•,:;!: |,. ij. ,, e,,.

/j: .sl„..'i.i.f„r.l\ ras. ,|m;i;',. :(.-, i, .T
C. .MS; I,. H. I fl,. ,•„,;.

/.,,7,„,.,,.„J
. 1SI,7,', :i«; I.. J. C. (il;! ; I,, l:. -l ,;|, .-.^j

(•/) Siw/mih'x rilsr 1S(,!I
, W Lie

lil: r.. |{._4CI,. 1S4.

r '\^ ""''','^'T
"•"'•"«<.".«' ISfiH),

^7 1 I'r v'^
''''""'"'"'''' '****

(«) Tli,ims,„i\ riis' lSli.il, :i( L J.
,i;:V

'''["''<'' J >>';'''<''<''''''
I

-o. V. /;,,,/./,, W; ll,„l„n', ,„>, f|N7() '.Vl I T rIHM ., :il L. 3. C. -241
; 4 r)..(J. K. \- .1. 47S : L, U. .-> ch. W>:,.

'
'

621; L. R. 7Ch. .587.

i-
' '

I..

i;
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Past I.

Vkiianoe
between
praepectuii

Aud artiden.

allottuf, tlioii;,'li not liouiiil to tukc tlic sliaic-, iiiuy l.rci.nu ii;il)I,.

by lotuiniuj,' tlioin iitid !i((|iiii-«ciii-i' in tin' tcini> of the iillot-

ment («\ So a\Irtc un Hjijiliciition is made I'or sliares in a jiio-

|ioso<l ioni|miiyu((oriliiijr ton jiublishcd |irnspc( tns, mid -liiircs iiie

idlotti'd In- tliceonijuin.v lis aftriwurdN constilutod under a incnio-

landuni and ailiclcs of a>soi iation wlii.li niiilciiallv vnn from tlio

)irosi)OPtu,% wlu'tlit'i- in tli.- objpi tsof tlii>. oinj.any, or in tlir nanus
of the diir-otors, or in other material points, tlie allottee, not linviui,'

notico of the variation, is not hound to aic,.|it llic -huics. I ; the
allottee of shures ina eomjiany is iiiittu'i joric hound hy the rei.Ms-

tered memorandum and articles of ussoeiation, and if after liii\ inj,'

notice he delays takini,' pro<eedin;;s to remove his name from the
register, he may he lialde a^ a shareholder (o the ereditor- of t!ie

company (r}.

Whore the oriu'inal oiler is not accepted sitn/)fi(ifrr. ihe person
makius; the counter-projiosal cannot siihs-tpnutly make a Kindin','

<ontract l)y aicepfinur the oriirinal i-'i-ms (if..

Aioeptauw
by third

l>iirty.

An olVer can he accepted only In the jiersou to whom ii is madi-
and with whon. it imports an intention to contmci: it rajnioi be
assiffncd to or accepted by another person, without the consent of
the person makin-r it. " fii tlie simp],, casi' of an oiler I)v .\ . to
sell to 1?., an acceptanee of the oiler by ('. ,an establish no ro,i-

tract with .\. (-
. \ person who receives an oiler of (>ni|>h)y-

•nont by reason of his personal r|ualilicatioiis or cjr. nmstances
must supervise the conduct of the business with ulii.ii hi' is en-
trusted, and eamiot .leleeate the employment to anothi.r, nor can
the latter acipiire any .laim ai-.iinst tl mplover bv ihe per-
formance of tite s,.r\i.es witlioMt his knr)\vled-e and r,,u<vnt(n).
hi like manner, where -oods are ordered of a particular niannfan-
turer, another, who has siiccecdod to his business, lannot exeiute
the order so as to bind the customer, who has i,n1 heen niiide aware

I'w; l'nir/f\ i;isr 187:!.. 42 L .T C
-»'

; I.. R. ].-> K(|. 2,-,(l. S,.,. A',-,,. s.,',„i,i',

iss!)). .-,sL. .1. r. ,-,(n ; 4.'rh. aw.
r) 'li.iiurs \. SInp [\w,».- :\- \j .7 ('

';4-.': i,. R .-! H. r,. :U;!. S, , lh,!,,'s v.
hifjiiiitrl is(;7 . .-ii; I,. .T. p. mo •

j^^ j;
- II. L. :ij,-, : I.„ii,ili,i„i V. A'.M/ irhnil
Mu.u,;, r„. fi.s.w. ;;: L, .T. C. 2S:i •

Jr.///,,, ..\ . „„ ,|ss;i
, :>:i cii. I). 4i:i_

in, Ihl'lf V. »",,,„•/, (IS III,, :; ri,,;iv.
i'54; Tnornl,.,., v. /,,,,// fis^^

, 1 Y. .V

0. Cli. .VVt ; ShfU.i.l r„,„in„. V. Sh
.V Ihilhi rhii.ii 11,1. 1S41\ :! ijy. ('a.,
Sc' (/•,/,/v. »•„„/»„./, /;,„•„. <:'„„,.il 1

7S r,. .T. C liHlj; ;i;iii:i j <-|,. o^-
',-': Stinrt. V.-C. .Vni„.Ii v. \,

'1S.-,|
. :i Sin. .t (!. 1 1 7 ; :if«nn.-.! 'I

2) I.. .T. C. .>r,7.

{") Si'lh.nilhli v. n;:ii/,n^„„ I SI
Tiiniit. 117: ffi.fdiiis,!! Y. S„nlJ, l\

1 KwiT. IS: lh,„l,ry„„ X I,

IS-'?
. 1 V. \- .r. :iS7.

tfield

121.

ilOOl.

«">•>;.

>), Ii

S-.>2\

.'(fee.//



AUKKKMKXr AHIMJEO TO COX TKACriij. 19

of tlic traiist'or of the b

oiitifleil to ivfusc to ileal witi

iusiii"8,s, to a<jro|.l tliu yoods. '|'|,f lu(i,.i-

any oiliiT tliun flic luuiiiil'acliiic r
UlLOt.

Ijiit wlicrc il ujtpi'ars that
whose ^'ootls lie intemle.I lo l.uy /,

. 1

'I person in ente.in- into :> ,,mU;el uu. not ,nlluea!iMl "l",v the
Hienl.ty ot the other eoulra, linj,. parly, error in this parlio.kr i.
ntnwUvvml.c

. TIm.s ,.., oiler okmI,. Io ,n.v ,,er>ou who i« in a
position to reeeive an.l ae.e,., j,. ,. an .nK/.r.isen.ent or .in open
loiter ol er,.,iit. nmy he m.epte.l l,v any person who .atislies the
<'on,lilio„s of the oiler ,/ . Sinnh,, i. ,),e assi^nuhilil v of ,. eon-
Iraet may he niade to dep.,,,) upon ll„. peiM.naiilv of on,, of the.
eonlra..t.n^ parties,.

. Tpon .he ahov. prin. ipie If a person MUrep,.,ou.
misrepresents his personality, ther- ,. no rontran ;,. uher. a

'"""° "'

person onlere,l .oo.ls in tl... nan... of a linn, of uhieh he ,,ds,.|v

'^•'""'"'"•''•

rej.rcsente,! that he «a» a partner, an.l the soo.ls „,,,. ,l,.h\,.r,.;i
to hini in the nan,., of il... lirni, it «as I,,.),! ,|,„i | „„l,| ,„„ „,s..rt
.•' -ontra, t of sale t,. hini>..|f for th.. pnrpos. ol rhiunn', ih,. >„ ,-

l-'Hy M, ll„. ^..o,is f
. An.l if ., p,.rMM, applies for shar..' ,n

Ihe name of anoth,.,.. in Nvhose name ti„.y .m. allolle.l an.l re..i.-
terod, the appheant is not .har^eahle as a shar..hol<|..r. nnl..ss'|,e
.ntonde.l to tak.- the shares himself in the suhstitnt...! name (a'
J^o whore a person was indnee.l to ex.Tnte orders for -oo.ls by
reason ol similarity of name and a.l,lr..ss of the pc.rso,, ..ivinc the
order to that of another j.orson, well known to th,> solfer- it" was
hol.l thai thoro was in fact no contract of sale, and therefore
no property passed, and that the seller mijrht recover the .-oods
trom the trnste,. .n bankrnptoy or from a ho>M ti,h- l„iv,>r withr.nt
Mot.ee of the fraud (yi\ An.l wh-.r.. there is a fran.luh.nt s,.,-
pression oi ..|..,ililv the eontra..t ma^ I.,, .lisallirm.^.l (i .

An aereptan... whi.li is nol e.jmmnni,.at,..l to I he person makin-
the oiler will „ot |,i„,l |,i„, ,„ „ ,,.„t,^,,. „„|„,, „,,, ,„,,^^^^ ^^. ^i"
olh.r .l.spense with :is ...mdi.ion /,•

. Ipo,, ,|,i. prin.ipl,. n,i

L. .T. K. n. I„l : 4 n, ,v- A.l. ,:'l \'„.l u It V;'-'
'•. ^•"''-•.'' "«'> •« L. .f.

^f.. "/.V,-. p. 1

1

^"'
\i

" "'_• ' Ap. Ol. t-ill; Kr ,,.

;,., -r /I , .
lUli.rIt ls,ii

, 4.5 l^ J nt 1,.,. ..pj

'Vi i ^-
"v-^«^

n^:/ aV";!; .A:-;r"\:.,^T:: .r;;:,'
'"' ^- •'

C'ommuni-
f.lion of
icwptanee.
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I'AUTl

Noticv I if

kUotmmit lit'

liare*.

DeliTory uf

gooda to

order.

Conuuuni-
catiou to

S);eDt.

Cuiuraiini-

catioii by
port.

applicutiou for sliuios iii u uompmiy must be utcuplwl Ity giviiijj
~ notice of the allotment to the upplicuut (/,, or to his aifciit au-

thorised to aoeept the notice (w»;. J{('f,'istiutioii of the ui)|)lieunt

as shareholder alone is not sullicient; for it is not his duty to«eureh
the register (wi. But an unstamped letter of allot iiient is sulli-

cient notice, and luuy afterwards be re|)hued by u letter of iillot-

tu ? properly stanipi^d ^^o^ . The allottee by .>ub!R'(picnt accpii-

escence in the allotment may jtreeludo himself from objectiuj,' to

the want of notiee (/) : as by s'..b8etpientl,\ executing,' a transfer of
the shares to another piTsoii (,V/ Tlic applicant may dispr use
with notic' by expressly u^freeing to meept shares allotted, unless
he receives notice of refusal to allot (r ; or there may be a previous
agreement by which the company are bound to allot such shares
as are applied for, and the application then makes a complete con-
tract to take the shares without further notice (.*,.

But "when an oiler is made to anothoi party, and in that
offer there is a request, express or implied, that he must signify
his acceptance bydoinir some particular thinj,', then as soon as he
does timi thing he is bound. If a man sent un oiler abroad, sayiin,':

1 wish to know « lietiier you will supjily me with goods at such and
such a price, and, if you agree to thai, you mu-l ship the lirst cargo
as soon as you get this letter, there caji be no doubt thai as soon as
tho cargo was shipped the contract would be complete, and if the
cargo went to the bottom of the sea, it would go to the imttom of
the sea at tho risk of the ordcrer " (t\
The acceptance of an oiler of sale of land communicated to the

agent for sale who mad. tlie order is sulhcicnt. ihougli the ai;rnt
neglects to give notice of it to the vendor (x . In lomniuniiatiiig
by lettei through the jmst-olliee, the general rule is that, as I.e"

tween the sender of a letter and tho person to whom it is addres.>e,|.

N. S. 1; Mozl,,/ V. r,)././., (Is:i.i5, 4
L. J. Ex. S4 ; I CV. M. Jc R. liU-2 :

Cilrhll \. i'arhilir Smnkr Hull Cn, (ISilJ,,
«-' L. 3. Q. B. ^-i" : (IS'.IJ) 1 y. li. •j,-|(i.

/ Xiriih' riisr IHSo:. 2il Vh. 1). I;il ;

IlHjf't Kiini/or'n C(i.ii- 'IHfUi:, .ii Vh. 1)
301.

{iNj Ilfbh\ ,we 1SS7 , ati L. J. C
748 : L. R. 4 Kq. !> : J{obiii<„„\ ,««
'186'Jy, L. R. 4 Cli. ;j:l'.

i/i) r,llatt\ (7W(1S67). ;iO h. J. C. «13;
L. R. •! Ch. iy't ; (liiii)i\ raa, ,18071, 37
L. J. C. 40; Siililiirmi's riim 18681.
I. R. 3('!i 3-2:!,

(o) dteel'i eiue (1879), I'J L. .J. C. 17(1.

IJ, l.rVil„'.s n,x, (1S(j7 , L. H. 3 L'li

311.

'/» Criiiiliii'g ,-,M, (lN(i!i), L. K. 4 Cli.
Vl-1: see 11,mi's ,•«.„

1 187(11. L. R. in
Kq. ti.')9.

>l Ji/iuam'.i nix, (1864 . 33 L. J. C
•')74; 4 IK. O.J. \ S. i47.

{«! Ailmiiii' CIS, '18721, 41 L. J. ('

-'"11: L. R 13 Kq. 474; D,ir,rf' cn,
1872), 41 L. J. 0. t-.VJ.

(( Ld. Rlai'kburii, llii„/,l<ii v. JUetn.p
lt<l. (1877), A|i. Oi. im. .Sw «««,X-.
>-. ir„in,;„ (ISMil), .i8 L. .1. Q. B. .iin.

„; It ,,,,/, I V. li,,/ff <U;",2i, 1.1 Jeiiv



A»JKKKMKNT AI'l'lJKIt IK COM KACTS, n
the po>l -ollice ii* the ugfiit of the si'iiilcr; iinil tlic di

letter to till' jpost-ollitc for tiaii

i'li\i'i'v of II

'mis.iioii IS 110 (Iflivi'iy lo the iici'mou

to wlidiii it in aildrossi'il, until actually rewivt-il hy him ,x>. And
boin-r the ai;.'iit of tlio sondor tiicif is no sulliricnt accej.tiince

unless tlif h'ftrr acfptinir ij,,. oir.T is ivivivcd; hut nliciv iiii

accci>t4iii(r tiiioii^li th.' post is fxprossly „i- iiii|,ii,.,llN aulljoii-'d,

if the IciiiT iurr|itin:;- siK li oiler is correctly a.ldresocil and jid-lcd,

then all the cnnditioii- of acceptance are salislicd, and the conlract
Ix'eoini's th.ivuj.on mniplcli> :// . And uliciv llic. defendants
wrote to I lie plaint ilfs olieiini; to sell woo!, • ivceivin- ymir answer
ineoiii-s, of post. •

1,1, t tlie letter did not lea, ii lli.. plaiiililfs uitimi
the time uliii.|| the del' JMiits iiniicijiai. ,1. I,y rciiMni of iiciii",'

misdirected, a l)indinj,'- (oinract «a- made l,y i, written nccept-
anc" jiosted 'in course of post" after the adnal nveipt of tiie

oiler (--;. These prineiples have hein applied to the case of an
oiler hy letter to huy or sell iroods, which is completely a^repted
hy po.-tincr a letter of aeccj.tance, nolwithstaii<liiii; the Idler of
aece]>tance is delayed in transmission ihroiiy-h the post ,1 : md an
oppliaition lor sliaios in a company sent throiiijii the post,
which is ae(V],ted so as to make a contract hy notic.. .,f allotment
l)0sted to the address -i\en hy fhi' applhant. llioiii:h it never
reaches the ap[)li(anl h

.

W here the parties are separaled, so a- to iviidei |,roiiii,t peiMMiid
eoninmnication inipossihle, the teleimiph may he rc.-oited lo under
ih- same, irciinisiance.v and niih the ~anii" r-nit.iis would jiwiifv-

cominmiiralioii tliroii-li the post'/- . 'I'lie MTid-r of a inessi-e
hy l.'le-raph throti-rh th.' pust-dlliee i~ not hound hy errors in the
transmission, for •the |M)<t-ollice aiil hoiii ies ;,re onh- a-eiits to
transmit nic-sai;vs in the (erms in which the s-nders deliver tlieni.'

and are not ireneral agents to hind tiie senders as principals
I,) .

A person exeeiiliniran order hy tele<r|'aph. in nhirh there li.'ippens

to lie a mi-lake, is also without any renie,|v aea:iis| the lejcji'-aph

III. I.

S.wt. I.

Aiithriritjr to

K) \>t by
p<i«t.

S;llr of ff(MjdM

Allotment of
sliiircH by
pout.

' 'inimuni-
ritinn by
lilctTttph.

I- .\'. ./..„„'. V. //, /,,,„ ,is,-,., . 2^1

I.. !. W H. I ; :; i:il \- l.. JTI.

I'.v, ll'nii^' riv IsTJ , II r,. .1. c,
e-Jl : L. ]{. 7 Ch. .js7; li'/m v. )««
Ti>i,/i',.,„ ilssii., 11) L. .1.

(', 1'. ijiii- ,-,

C. I". 1), :US ; II. i,f/,:,„ V. r.;~,, ilsd;;
,

('<l I,, .r. »'. :J7;i; ils'.IJ; > Cli. I'T. Sec
A'.r /,. ./,„„„ {\HW , ll'.i L. J. (• >!
I9lHh 1 Cli. 220.

-: ,/./,„„., V. /.c-f^-'/ ISIS!. ! R. .(:

Aid. iM.
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, I H. L. K.X. 1.) ; h. R.'c Ex. 7.
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('. //.(,,,-• ,.,., 1S77,. II L, ,r. t'l,.

li-'."); L. li. T n,. .•iS7; //„„,,/,„/,//„,
//.vv. V. ',,,„/ iS7:i, 4s L. .1. y. u.
•">77

; 4 Kx. l>. 210.
{') •'"'"

'I V. M,i.,„„ (iHsir, 49
L. J. <i. H. 701 : j Q. B. 1). :«1

;

Ili-Kii',- V. .Vm„v I9ij;i, 73 1,. J. Ch
:'77: :i''<>4, ! Ch. :; V,.

'

1'/! Ih,il.;l V. ropf :IS7(I). 411 \,. .J.
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PamI.

Offer Umiti.l
to rwMonnMi
time.

COMHAt'lX IIV A(lKi:i;,MKNT.

ro,.b . u ..o„. mo.. ,0 U.0 vali,li,,v of tl... .v.«*,u„.o ,1 !
H.i.iii.fix,.|,v oi.lv u ....,„.,! lor a reply (/,.

'

Co^«„„..... Tl,. o...... of a eo..,.a.., i. „.a.|.. a, tl... ..... „,..... it i« ................-U.d a..d tt ...«.t «,n,i..uo upon at tl.o .i...,. of tho acc..,,tZ

ablu t.,.., ,,, A.. a,.,.l,catio,. for .|,a,v> ......t |„. .,,,,,.,, .
.

a,..l <l,j.et of .0 c.„„.pany; a.ui tho applioai.t i. not hound "oam,.t «l.ar.. allotte.l af,«r «u.,h ti...,. has ..la,....!. tl.ouKh l.o h ^not foru.allv w.tl.drawa hi. application ,A);|.ut after n.io of
1.0 allotment ,f ho doo. not oilcc.t.voly ropudiat.. 1. .ha.^—hat.1,. he n.a, ..co liable ^ LLm.. fu^Z^

jont I.., lotte,. ,n tl.o u.ual cour*. of busiMo.ss, without .x,LbWmj...r.„g an answer l.y ^turn of po.t, i.s ac.pted in ti.n ,T iletter posted during l.u>in.>«« l..„„>, „„ fi... i.' p ',

Offer li.„it,.l offer, ti.ouch not fhn n.vf * ? .
"^ "^ «vce.v.ng the

•""^'"'"""
tinu. fo, ?,K. ?t

P°«t(*)- -An offer expressed to c„«-t .m fo, a l.xcHl tu,.o ,my Ix, legally retruefo.l l,ef..re the ,.x„i,-a-tion of the t.„.e li„.i,, „„ie,, ^,,. ,„^, J''
^f"'"

agre,.ne..t to carry all tho goo<ls that should b<.',«d trcarr.ag.. at a certain rate during twelve .nontl.s J cost Jlita o,.t,nu.ng offer that might be acuepte<l fron. ti.ne to ," C
party (w, A tender to «up,.ly goods at «>rtain prices ,l„rin..twelve months ,s a continuing offer, which if accepted by o d n^goods under ,t, becomes a binding contract to supply tl.L ..^

goods ,n\ A guarantee for the pay.nent of goo.l. supplied

' rinfifnr.l X. Vmlnl Kn.,,,hm T.h:
<.noi,l, ,;.. i,s6!., ,is L. J. Q n „,,, .

r,/.^.ns,,:. 47L. .T. c. p. , : ,

nS-^-'i, ...' L. J Q. n 214; l»y. B. I).

•1] /V,"yr. V. /;,„7f,. (iSon , 4 K. i M
61.'. .1. ,/ ; Craiiwi.rtli, L. („ J/,.,,,, ,

['') Unmnnntf Vtttf.r'i:: }!. i^: r
Moutffiurr '186ti), ;ir. L. J. Kx! 1>0

; L r"

il.) Ihinh.f, V. //„„„•„, ,|H4S>. 1 II X,

L.J. Kx. 1,S4: <iKx. .-,07
-'

L. .1. C. P. 1: L. R. ur. P. 1,1: /.,„,
V. />,„„,., qsgy). fill J. , p •."'."•



AUKKKMKNT Ali'LIKK To CONTKAds.

f
oi ol ii„„i.n uilvunio.1 or »( billd (liscoimt.xl i'.ir u tliii.l |K>rBo>.

dunii;; ti icrlHin tiiuu i» » continiiiny ollor, wliieli, if not wit.i-

diiUMi. iiiii.v '»i« i.c.r|i'
I iliuiuy tlic tim- liy sniii,lying tli.'yo<)(l».

or olliorwi-r adiiiL' ii|m.ii it ii('ii)r(liiiy Id it* tertiw ;«,

.

All <;ll«i iiiuy Ih- rovokijti ul unv time liy u nitiitiiuiiicution of
Biiili inlniiinii tt. till ..ther imrly bi't'or- an iici»>|itimn' i> ('(inii.lci.':

and. will, Ui.. owi.tionH Mmr imntiont'il, an iuu.|ititiri' is. in

gcn.'iul. not loniplolo until it in in fait f oinmunicnfcl to tli« jM-rxon

nidkiii- III.' ollrr /< . At a sul«! 1)^ auction a Itiildcr inuy n'tract
his liiddin- U-loiv tilt) ' •nni.-r fulls («/ ; and this tliou^di it bf
provid.Ml ill thr comliti...,,, of Halo timl no |K«rson simil r.ti i his

hiddiiij.rvr
. I'.ut it would scciii tlia» wlwri" tli.' sal.' is without

i-os.'r\e, the |.r(i|.rrty laiinot Ikj withdrawn from tho sulo aftrr the
lirsl hill M

. Aw a|.|dicatioii for shiiivs in a coiniiaiiN iiiav !).•

withdrawn at any time hcforo tli»> J.lt.r of aUotmciit is dulv
posted, and not afterwards ;'/,.

All oiler eannot he revoked uft-r it has Ixen aeeoptwl hy the
other j.artv. and to he olVeetive niii-^t !>.• eoiniiiuiiiealed to the
other jiarty: as in th.- ease of a loffc'r of ri'voeuiioii not .hlivered
until iift.M th.' oiler , nlainod in ii former h'tter was uieepled.
thoiijjh post<Ml before the ucoeptnnoe («'. Where tho transadiim
is ondiietod by telosrra|>liie eonimunication, u telej.'rain withdraw-
ing an oiler to sell dcspafelio<l N'fore, but not received until after,
the despatch of tho t"lejr|Miii aiinoiineini.' its aeceptanee hy the
buyer. i> inoperative >- . If an oiler is in fad iwoked to the
knowh'dj;.- of tho other party, whafev.r the source of his inforiiia-

tinii may U'. he eannot siil),s,.,,uontIy hind the party making,' th.'

olTer hy an acceptance'//). If tho p.'rson to whom property is

offered for sale \u'Vr to accept the oiTer without knowledffi' of a
8ub.seijii.'iit sale tli.'iv iiii<;ht lie two hindinu' contnieta aj^ainst the
vendor, raising a .,ii.\stion of priority in eipu'ty as to the rii;lit to
the .spec ill ( |iroporty (^•V

«u. I.

Wrer I

Hi'Mu'atioii

"f "IftT.

Noficu of

ri'vocati'

C. p. .iio : I'J ('. B. N, S. Tis : Jf,,,;-,//

V. r„„„, IS77
, 47 I.. ,(, (• ;;;. ;

Ch. D lil.
(/.I S'.> ./.,/.. ,,. Ill,

(V Slllc iif CkmIh Art. ISO;!, >. .'iS
,

r„i/„. V. '•„,, i7s;i :j X, I!. UH.
() N-t Siiir.l.ii. V. \- 1'. 1 ith ,..] 1 1

:

I);irt. V. A 1'. 7tl- ,-.1. vn!. i. p. i:;i,.

«' Il''i,/<..r V. Il;ili%„i, fIS.'iS JS
L. .1. w n. !S

: 1 K. jc K. .>!).V

V //./.,.>' ,»..( I,s;7). II L. .r. C.
lil"'

: L. R. 7 Cli. r,s7.

•!' /III,,,. V. r„„ r„„l,„r,„ 1S80'. Jll

I.. .I.e. I', ;iui; .-, r. i". d. :ii(; >/„,.
//-...', V. F,„~.,. is!i-ji r,i r,. ,1. ( .j7:. .

ls!i.' 2Cli. -.'7.

., Sl,i,,i.„„ V. .U,/.e„„ flSSd
, 411

L. .1. Q. It. 701 : .>(^ B. 1). li.il,

•" /'••'."/ >. '""''<•<' I sTi. . 4.) L..

I

i 777; IVh. I"), k;:!.

:} /••.'./ V. /...//„„,/ is:t7 . I Dm. \
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Vkwt I

Bavoralinii

of oiiutiniiiiiK

oC«r.

Hevocatiun
llf COIltilllllll^'

^UMrantit'.

Variation i>t

offer.

Tho olfer of a Lonlm.i iiia>' k- ruu>k.'il, tlti.ugli ii ,x|,i.,,|_)

»?iv«'ii a li\eil tiiuo for u<w|.luiiLv; the ollott of mith kuiiik »( tiiiiv

being merely t« lix a limit bo.voml which th.- oll.r nhiiH iioi ...n-
tinuo(,«

. Thug wh.ix' ii «rittfn oII-t «„, ,„ail.- lor |im.l.uMiig
a house, with the con lit ion that u iJoliuito mnwvr Hhoiil.i U. ^ivon
within six wcfks; it ,vu» |,ol,l timt tho oir r might In. nvuk-.l at
any Jituo (luring the si\ «o.ks, un.l thai an a.c ,,tiin.v „iv\>- alt.r
such revocation wan inMj„r,.li\u J>,. So wh.rr a vvritl.n -ll.i «ai.
maile foi the *ilo of u huHJness, gjvini; t-'u .hiy.s lur arr..|,i:,,i..e,

and after mjnie ncgo|ii:ti„„s hut within the t.n .i.y-. th- .,h.r «aH
xMllMlnnvti. the wifh.lrawal «;i> e||e,|iNr ,•

. i ,„,|, ,|,,. |„.j„.

ti|il.' a rontinuin- u^ii;ir;irt4f. ollcre.l lur a riiiiin linir, n| the
eurrent aicount oC a d.ht.ir for u"k)(N ^ol.l.or for money a.U.meed,
<u' for hills .li-counle.l. Mhieh may he aeivple,! l.v ietin- upon it

from lime to time, i>reN,„„ble I.y uol ie -ivm at «nv lime during
It. .ontinuanee. exeept so t„r ;,« if may havo h en |)ivvi,.„s!v ;„.t>.d

uj>on (d;.

As an oiler may Ik. wholly rovokf.l. ko it may i^^ vari.d at any
time U.foro aireptanee; and where negofialions ensii,. ,i|„,n an
oiler for niodilieation of its I tius, the oll'er may 1,. withdiawn at
any time dnrin- the ne-of iati.um >>• ; hut until withdrawn or
*'""'''• '' il-iiial oiler |.res,iin|itively eonlimi- s „j„ n for aecept-
iince / .

So, :, ijualilird are<.|.tanee is e.jiiivalent to i i .>v .iTor,
and m:iy he witlidiMwn |M.ndimr sul.-eiu.nt n untiiil ions / ; hut
the person m.ikini: (ho rounter-proposal eiumni sul» .,u.nth T.ake
a hindim.' ronfnnt hy ;o ie|itini.'- tlie oriiririal ofl'er 7/i.

,^~h','„. ^ '"'' "" '"'l''^""'' 1'^'- '<.•" .nmnmnnat...' ..e I'lriv miiking
the nil, T. ii m;,y l,e withdrawn or int, nvpt-d. Thus, th"' a,(v|,ior
or ind.irser -d' a hill of .x.lianue ,„;,y (-,imel his si-natur at :>uv

Will. :-,;:/;/., V. N,r ,./.,, ,1,1,. ... II. I. <
'. I'. ;il;i : 1 > ( \\ \ s -,^ ^ /.

•'I'- ''; :''''
, ' v','o,»-„. V. i/,/,,„ |,,,, .,,,

/^vu't':;:;;:,,, ,s.s,,:t...,, :,.:/fi:;;:v(r'
'^"^-'^ '••'•••

(>.N< 1.1,:,;: I M:„:r , .Vl. .,, „,„/, ^_ „-,,„,^ jsio ;; n,.,.v
" "' '""•'

•* ^" ' ' -'•".,/ :ni; .\/,.fl„/,/ ,.;„.,/ r.,, V. Sl..i!,/.l
,v

i;.,ii„,in„» /,„. iMi;, ! j{y. L,,,. \n
>'' '"".'' V. /,.,,/, IM2I, i V. ,v ( (•

v.',:!.

V. M„i,;~ l.S'.Hli. .V, X.. J. (•

-/ '" , V. hiv..- lsi;.> . :;i |,. .|.



AtiiaiKMKNI .VI'I'I.IKI* in rtiMUAriM. M
tiuM> Ix'loiu ilolix r^' 1(1' the bill ^<'

. Wluiv u letttr «>( ucoept-

•mt< Ims liifii |iosU)il, it is milliiiiut thul tlu' ui'iidor Iiuh iIdiw ull in

hid
i>()\\

CO rot'iner tlio Itlti-r wlicio tiiui i^ourm! i« |)i»iwil»|. , uml
wIk'ii' |I • kllir Luniioi be witlulruwn by rouxon *>t tlio ivgiilationn

of till' |M)st-(illi(v, tlie Miiil.f >!' tin- Ictior iiiu} iiiimtl its niii'iutioii

Stt uii mifj)tuiut( by uiiy otlinr iikmiih, il' jtonsiltb-, Ufnif it jh

nrlMiiil_\ (IcliviTiMl ^/. . WIkiv ihf l.ttt-r ar(v|itiiii,' a |iii>|">!«r.|

loiitiiul iiikI tlu) li'tter jiriiliiii^' ibc ii(n'|itaiiitj univc a tlie huiin'

• iiiK' it liii> I 11 iicM thill til ru is IK) ciiiitmct /;; but tlii*

d(>(i..iiiii iM a|i|iiiivntly iiicuimiHtont uitli tlio ^ih -i wliiili dctidi.

timl u niiitnul is iom|.|(tc fiom tlie iiiniiunt lli- lilliT of hli 'iit-

aiu'v if. |M..-,iiil ;/H i. lint ulli'i- till' iiir.ptiiiic"' bus lien lurn-

liiiiiiirati'd t<» till' |iiii!y iiniMiii,' tlin uII.t it iwiiiiiot !. ii vokt'd

withlPlli hi^ CIIIIS' III : .IS uIhI. ill,. V lld'il' cil ;||| c -I ill' :|i.- |ptil|

an clli'i' id |>iircliiiw' by u U'tWv *.'iit by post, und in llic cuiirs.' of

tlio l'olli>\viii;.r diiy till' osiiitf was Hnid to iinolli.T |iiiiiliii*r by un
aguiit ol' the vomloi' ill iuiKnnni'c >( lU' rorin.i- >:iU-: if was hold

tliul the M'ldi.d >alo r.iiilil l«> ii,> r,\i.iiii inn d' tb- a. ri'|>taiici' of

fill' lir»l ^n '.

vm. I.

Hmt. I.

All oHir i.r a loiitiac't is put an 'ml to l»y a irlii^al ..| it: and IMiiwlof

it laiinot alicrwanl.s be lovivi'd liy a im iv ai'i'iilatirc, uillHiiit a
"^''''

niicAvcil rdiisiiii of tb.. person uiio made it. ' If an iill',.r mndi' i.s

ri'JiTicI tlicpai'ty iiiakiiii,'- it is r- li(>\ imI froiu li.ibil it\ on llial njicr,

anil the parly wiio lias ivjciti'i! tiu' ollT cannot afioiwanis at ins

own uplion coiivfrt tlir saiiu! nllor inln un ai,'nMiiii'nt bv aicipt-

umr; for tbal piiipo^r ho iiiii>t liavo ili' r.iiiue I i-ons.'iit 'if lb''

JiffsoM who iiiailr the olicr "
It'.

An ohcr wliicli has not, b-cn aircpL'.l in lu,. |i|',.| imc ..\ tlu. i , ,„,inBtion

maker is ncir'^sarilv i 'niiiiial -\ bv b.s d 'atli; u^ ran lli" id re-
;•'"?'••• by

,

*
'

1 iM'Utll.

Bentatnc:- of the dee -asi d br inaib' liable lll'o , he llimeeepted

olVer /) . 'I'liiis, 11 eoiitinnin^ oii,a,in|,t), .so far us il is n iniTe

olTer wlinli may be aetod upon, is revok d as 'o fiiliiro aitioii upon

. liill-.a Isv.l,;!!!-. Art, |ss:i, ,. -1 ; r,. .1. 1. :;7:(; Is'rj J fli. '7

'...V. /,.,., Is.'-.. ., 11. \ Al,l. I-'. „ /'..'/,,• V. .v,„,A,-. IM'r.V.ll.m., I.

/ /;./..',.' is;.; .Vl I,, .1. I.K I'l. .. I..I. I.;,liy,l;,I,.. .s/„ //,..•,/ r„„-,/ r„.
L. I{. 111. -: : ( n.klMan, c, .1.. \. s. ".•./,»/..,'.'.,/,„„,/,,,, isii ., Ily
^-

'
'''' ' /' /'•' l^'''.'

.
-:i I.. •'. <iiv I'.J; //.,./. V. //.,,../, .is'iii :;

Q Ii. .-.
:

-
I-,, A i:. .71, I!,.;,v. :;,;i.

' /-— '--' V (.>.,../.. ., M..!!;.!,. I.. ,(../,/,,,, v. /,,„/,/.

ils.iii,, '.iCf. S-». l>i>..ri.^ I'.Mi. l>Ti' . l.'i I,. .1. 1. 777; J Cli. I>, 17.'..

iWI //".'rl.!.! V. //«•., |S!r.'
, 1,1
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Past I.

CONTRACrs liy AOkKKMKNr

it, by notice of the deatli of the guarantor ,r,. So an a.^onov orau K.r^, to contract on fx,half of a per.on^ L torn.inat:Sd
cl..aiJ., and a contract purporting t. bo made ui.dor it, thou-H, with-

tives («).-An offer ib also terminate! by tl.o death of the personto whom It was nmde without having .ecoptod it; and in su.

™
an acceptance hy tho represontutuos of the doc.ca.ed wouhl be inoperative unless made upon a continuance or n.nowal of the oi^r

who d'il's bT "" '" "' ^'""^ '' ' ^"'"'^-•^ " - sharohold ;who d,es belore a,.c.ep,a,u..., cannot I.: accepted bv the excoutor inus own name (^ . An offer relating to the proj.rty of a person

Time of

contract

.

The ti.uc when a contract is made i. of importau.e in consider-ing estate of ..cts which the pa..,ies had ii view. Thus:'!

ha a„ allotment under an inclosure Act was not includ«l in tho
ul^,eet-mat,c.. X, and where land wa. t-ndered for under astatu

.

.t was hold that a statutory power to raise the p.-icc could

date ol he tender 0/;. H„t for purposes „r ,i,l..'„ „o;.,,act ispresumptne y deen.ed ,o be made at the tiu.e of the accep a„ ,vd.d. comph,. .t and
,^^^^^ or;,.,.

one,
(,

.

Ac,.onlM,,dy. nn,ler an absolut.. conn-ac of sal,. „r ..-oodsho property tljere.n passes to ,hc hnver as (Vo„, „„- acep.ance"-d thorelon. -,|„. i.uyer cannot n,ain.ain an aCion fo, ,nv h. oi-
M-.ry ,0 the ,oods happonin, befon. the a.:e,.ptance „ C,.bc.e

,. a Innd.n. contract or sde, the l,ny,.H,as no, anv fn.ua

i,>) /;/,,,/,.> V. /-,„!
I S2!.|,: I,. ,,.,,, s.'K.n. •.11: (, |{. ^^. ,-. ,,;- ,.

,

V. n:,.,/,,.,,„ ,,s;,, , ,
,
"':

Cli. 1). .{111. ' -

(;,
;;.."' """''v. s„ri.,, 18.VV, -J.-, r.. .T.

isiir
. 1 (,,,!,, ,

.•iSO,, .-, Ai>. Ci.

:r) .S(.,. IH<-I.,i,s„n V. /i.M, .Is;,;, J.-,

1' -f- C. 777 : -2 Cli. I). .|,i:;.

<" Sill,, of (J,„„ls Alt. lso:( s IS
nilc I : F,lll,m.^, V. li,,„l!,;i is,;- :ti

„.•'','' -'"^- " '- " N. S. si;.,
iitt'l. Ill K.\. Ch. asil.'ii 7 r T V «'
W': II W. H. 4-t.

• - r' 'r
";','"^' '• '""" -"'" " '

'
' **««,

.

•''''•'•
. r. ,7l': L. R. I C. P.,•!«.->.



A(iKi:KMKNI' AI'PMKI) To CO'-IKACTS.

1

At tla coiiiiiioii law, wlioie the pluijitill jmrsuod liis iciucily in

an iiil'eiior court, lie l)iitl to allc^'^o ami piovo tliat tlio uliolc lausc

of aclioii uroso within the jurisdiition of thf iiii'crior (ourt (c^.

Now a coiitiuct is |)rosunii)tively iiiaile at tho [)hic e of a((:e|)taiiuo.

Thus whuie an oidcr for work is yivcu, it is ai;ii'])ti'(l hy doin;,' tho

work at tho placu whcro thi; ordur was roci-ivud (</ ; so wlien^ an
order is ^'ivou for i,'oods, it ia aecpplcd liy ddivoriiij;- fhr ^ooiU al

tho piaco ordered ^f,. In the ease of a nnilnel iiuele hy h'tlcr or

telegram, tlio place of the contract is deteraiined liy the place

whence the acceptance is ilespatehed (/ . An iniplied contraet

arising from an account stated, or admission of deht <oritain'eil in :i

letter, arises ut the jdace where the letter is recei\ed yi/ . A hill of

exchangt (or promissory note is an incomplete and revoiahle

document until it is issued, and therefore only heioines liinding

at the place of issue (A). In contracts within the Statute of Frauds
(now rej)laced in part by sect. 4 of llie .Sale of (Joods Act. ISUi

,

tho place of contract is tfiken to be w here a written agreement or

memorandum is signed, or where tlieie is delivery and acceptance,

or part payment (ij.

By the County Courts Act, 1888 (rcjuoducijig former enact-

ments
, an action may bo eomnieneed by leave of the judge or

registrar " ill the court in the disti-id of wliiih tln'cause of action

or claim wholly or in i)art arose." Tlie Lord Mayors ( ourt has a

similar extended jurisdiction under tlie .Mayors Court .\(t, 18)7.

l.lider the al)Ove enactments the Coiinty Court and the Mavors
Court have Jurisdiction, if any |>ar1 of the cause of ai liou arose

within tlie juri^diction: and for this jiur))ose an ollei' is held lo be

j>art of the caus;> of action (/,• . The assimire of a di'bt has hern

held entitled to sue in the Mayors Court upon au as^iuiiment

ma(h» in the City of London, althouuli llie lonlrart out of which
tho dehl arovc couhl not have been llwre sueil on 7 . Tlie rule of
the common law as to the whole cause of action still applies.

Ch. I.

Sect. I.

Place of

•imfrat^t.

County
CourtH.

Mayor'n
Court.

{') /•,,/.'../, V. /(.// ;i(iU7 . I Wnis.
Siiiiik!. W. 11. :; .

frf .y,:i,,.l„lf \. //, /,'„„( 'IS.')'.!. -J'.l

L. J. U. ». 4: J K.ll. \- K, -271.

. T'n,l.^r ^. ,/,„,,., 1S7.V. I'. L. .T.

C. P. IIU; 1 C. P. 1). ,S7.

/' Bills of Kxcliaiijrc Act, ISsj,
->. -'I. M ;

'•„., V. 7V..V isi.'i, 1 n. Jt-

AM, 171 : r/,„p,„„i, y, r,,//,,// isil.i^

:il 1.. .T. V.\. IMI; :i 11. \ c. sil.-i.

I .hi« \ (l,;-/,„nl flSfilli. :») L. .[.

K.\. -M : C. ]|. \ N. Kill: .11,1, rl,.,, v.

(/) C.ii.iny. (>• I „,,„„) IS.SS ..".7 I,. T. J,,l,r, issi .-,1 I .T (J B !)• 14
Q. K. 1(11 : JO Q. li I). CKI; //,„//„,„ (i. B. I). I.

' "
V. Fi;i-n IsiH

, 111 L. .T. C. :j7:i ; IS'.iJi (/- i!,;,„ v. lt,,„h 'IS7;;', !' T, .T Vx
-I'''- -"

l.'il : I.. ]{. s Kx. Jiis.

(// T,iiii,.i- \. \,rl„iU (W;t\., (."i I,. ,1. /, /,>,„,/ V /;,„„„ |^,ss .is I r
C. P. I-.-, : 1 C. P. n. IM. (I I! i,.„: ,..j ,j. j,. d, y>^\
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liow.'MT, in proufwliiigs uf^uiiist a gariiislieu by |)iou(>, ol' I'Mivigu
iittaclinioiit in tliu .Mayor's ('ouil(w^.

By tlio Utiles of the SiipiTini. Coiiit iiiidor llii. .JiKlinuinr.' Acts,
Order XI. r. 1, -Scrvicv out of flic jurisdiction ol' n writ of
>umnion>. may he allow o,l l)v llic court or a jud-c ulicncvcr
.ainongsl other eases lhi> action i^ founded on" any hrcurji or
allofred hreaeli uilhin llic jurisdiction of any contract wherever
made, which, an ordin- lo Ihc terms lljcnof. ou-ht to he pcriormed
within the jurisdiction: uidc^s the defendant is domiciled or ordi-
narily resident in Scotland or Ireland. ' The test is whether the
contract must ho {.erformed within the jurisdiction or whetlier the
conti-adini; [party lias an ojption to perform within or <vithoiit
the jurisdiction; it is onlv in I lie form.-r event that flic rule
ajijilies ^it ,

The jdace of contra, t is alx. material a> iirhmi /./ry'r dciiol in- the
law hy which it is to 1)0 coiNni.Ml and re-ulatcd {„',: and th.^law
hy which the ca|.acitv of the j>arl ies to ..tnlracl. .•,- de|..>iid.wil upon
infancy oi marriaw. is determined p'

,

^i. (.'0.\JR.\Crs WITH KXULTKU (,'u.NsI1)1:h\TI.)N-s.

•
' ii-i.I,iMti..h>,.x.riit..l mill ••xri-utiirv -.iiiitriict^ witl, ,v..iiili .1

iiiiiM.lfrati.itis- r(.ii«i.li riiti.ii;.. . xcfiit.d ti|...ii r»'iiiu.,t Js
Mdiav ii.-iM ii|i..ii r,i|u,-M iii,,ii,.v paid liv ajjeiits incnicv iKiid

uiiili r iiiili'iiiiiitiiv.
;|

I'l.iisi-iit to c.\i.i-uti..„ „f I ..i,.i,l,.n,ti..ii - ir,iu(ls sin.plii.d t.. wit'.' or
I'lllld

(..i.,-<i,l(intioi, , x,..,iicii HitliHiit r,,|ii,>t. .ir airaiii>t tl.. i, ill ,,|'

aiicitlicr

Cnll^ic|^Tali..n ..l.taiiii'.l l>y « r.MiL' .ir frauii ;,

Jlcl-t iiiiplicl iijMTi tl,.. r\,,iiti,,i, „f an fxc.iitorv cuii-id.ritini,--
VMit .xc.iitii.ii nf fN..iit,,n-,-(,ii>idcratif.n— \vli,rcioii,|.letii.n i^

1
Mtr.l l)y parry- winv pirvent.d l.\ a.aiilnit wliciv <.,!,.

' IV.-.llldcd In tiMV r..IMplrti.lll
; ;,

Iiupli.d ]in.ini-c t.. pay tl.r val.i.- ,,f an ,a. mtrl cim-i,lri-ati,iii . . ; 1

The eotisideration upon which a lotitrait is made mav be
executed oi .'.vecittory. In the lormer case the consideratioii is

S.S!.S
, 1,7 I. .t. a. It. Hs,

; MS,W A, C. 7.M. 's' IC tL^xZ^^ '

7!T' I^'
...l; /,(„.., ,»*,.. 1. ,,„„, lam. ;:i |.,-..

^ 1 1112 : 1 Ch. 488.
'

'

1.. J. K. H. UI17 : I'.Mii _> K. Ft. ijs.-i.
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executed by one party in return lor the promise of tlie otlier, and Oh. I.

nothing remains to be done but to perform the promise according
""'

to its terms. In the latter the consideration is a promise made by

one party in return for the promise of the other; there are mutual

promises whidi liiive to be performed on l>oth sides, and the pro-

mise oil one side may bo de|)endeul or conditional upon tiie i)erforni-

ance on t!ie otlier according to the construction of the terms ((/).

Contracts with executory ( oiisiderations or mutual promises are

framed in special terms expressing tiie intention of the parties

resj)ccting tlie subject-matter; as in leases, mortgages, charter-

parties, policies of insurance, and the various matters which may be

the subject of contract. The treatment of these subjects in detail

is beyond the .scope of the present work; but they are referred to

throughout in explanation and illustration of principles. Contracts

with executed considerations apply to equally ^•arious matters, but

they depend to a great extent upon inferences of fact which are

capable <'f being referred to certain eeiumon forms and general

rules

.

A coiitiuct witli an executed considi nilion ap|)ear» either in the Contrauu

form of a leijuest to perform the cunsid "ration, followed by the per- w'th executed

forming of the consideration according to the request; or in the tiouB.

form of an oiler of the consideration, followed by ac( opting t he eoii-

sideration offered. In either case there is no contract until tin

consideration is executed, and so long as the consideration remains

cxeciilory it is voluntary and may be witliiield ; it dill'ers in this

respect from a contract witii executory considerations or iiititinil

promises, in which the contract is coin])lete upon tlie mere inter-

change of promises, and the consideration on either side, though

executory, is obligatory (/• . But the executed consideration is not

a past consideration, in the sen.se of iiaving been executed beforr

the making of the promise, the execution of *\u) consideration and

the making of tlie promise being concuri^;.; acts; and a i»roniise

afterwards made in respect of the same consideration, though in

express terms, would be void as being made upon a past considera-

tion (s). In the leading ease upon executed considerations, tire

plaintiff alleged that the defendant, having eommitt I a felony,

requested the plaintiff to endeavour to obtain his pardon, wli'it-

(i/; See tiiili: p. ti : post, pp. '.>!>, 46(i.

»j AiiU
, p. B.

«) llopkim V. Lojiitn (18;0;. » L. J.

Ex. 21S; .-> M. k\V. -.'41: Ifan-v
Curler {i8')i}, 23 L. ,T. Q. B. 29.1 ; :! K. Jc

B. 55U. See aiitf, p. 7.
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upon the plaintill .li.l, by iili tl.o nw.iiis la. uoi.ld, ..|..^.a^om• to
obtain the i.unlon : and alliTwanls, i„ lon^^i.lfn.tioii oi' tli.. pre-
mises, the dctVrulant piomiw'd tlio j)laiiitilt to puv !iim. TIp.<
(.'oiirt hold that there was u valid contract founded upon u sulHuient
consideration, namely, the request of tiie plaintitls servie.-s. and
the rendering of the services in pursuance of the request: and the
Court agreed "that a mere voluntary eourtesv will not luive a con-
sideration to ui)hold an ii-ssimipsit ,- but if that comtcsy wcr,. moved
by a suit or request of the party that gives the a.-<.vimn.if ii will
bind " (t).

Co^iderution Although an execufd consideration will no. support a pronuse
upon re<,uest. Unless the consideration was moved by a ju'eviotis recpiest, a i.re-

vious request is implied in law, though non-existent in fact, from
the acceptance of a consideration oflerod (//). Tim i„,,,„rf of the
principle thus stated secnis to be that in all cases tlu- consl.le.Mtion
must be intended on both sides as not gratuitous or voluntary but
executed in resiwct of a promise express or impli..,] ,

. fpon the
above principles, in the ordinary cases of goods sold anrl delivered
money lent, work and labour performed or servic-s rendered •,'

promise to pay for tiie executed consideration is presumi.tivelv
inferred either from a previous request to execute it, or from

'

sufheient acceptance of it as executed (</ . J!„t 'lie .ireumstan.. «

may be such that the consideration was (-veeuled uitli.>r,t tl„
understan.ling or expect^ition of payment : a> the prolesM.m.l
services of a barrister, which do not import anv lee,,l , i,,ini for
remuneration (,-). So, too. sums expended in the .naiMtennnc..
ot adults by a parent, or by a person standinn' hi l.,r,> pnyrnth
are regarded as grati.itons payments !V/\ Ft niav .|s„ ,|,ne.r
that the nature and amount of the consi.leration should be ;,| ,],„
option of the party benelited: as i„ the ease of services rendered
upon the e.x).ress fern.s of beine- paid so niMeh as the empiover .|,all
please to give: or in th.. expectation of a legaev at hi. .j^miIi I,

[t l.,iM/,/ii,//, V. Itfiiiliii,iii (i(;i:,
Hr>b;in. 111.-); I Siiiitli, L. C. l;ii;'
ihi,,n„ V, /,'.../.,,, |i;7a,, I w,„«. y,,,,,,,!,'

'i->f>.

.'" ^''''''S tn /, i,l..,,h V. V.,.,th.,„,l
'1615 , 1 Siiiiili, J,, c. I.JG.

'.') IMiiT, M. l;., 'l-.s,,, /,,„,/ i,Hs.-,i

.-. L. .1. t^. 1). ,„,;. I,, Q |( ,, .j,i-

(.'/ s,il,. ,,f (;,„„), Ac-t, isjci, ,^ s
1"'\ M.lh V. IIIm-I.;,II IS|7 |- J^ ('

U- H. •)!
: 11 (^ n .i.-,s'- /•./. ^.

'' ISIS , 17 L. .1. (• ]>, ;;,|., . ,;

<_'. H. IHt: /;, ,.. //,,.,,„,,, ,.„,,

7:i f- .T. K. H. 7ii'l : 'liiiil • K \\'

. h''ui„,l,i V. /;,.„„. Is,;:; ., )
J (

<'. I' 1:17: i:! C. R. X. s. ^--'.
I;'.

).'.

I:i;i!.sr,i,- ,r,.,l ll.xl.hii Is'.r; (,:, \ j ('•

n;.-); ;is!H; -j a,. is7.
•" n- i-nitnii .\^-,\\ n I,, .r. c 71,.

1- H. 12 K(|. .-KiD: /,•,. M„.,h„„ I'liii
lU I.. T. 4.-.I. .Sf AV A7,.„/.v;ls!).i V)
I.. J. V. ^l^i^. 1! ri,. 1). ;,|

:* .)/'»./,/,>'„, V. .lf,/e,.^,.„ :|ss;i v*
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iimiiiKiii I'onii ul L'.\L-i.ulc.i

1'

iii>iii('iiilioii i^ tl:c paviiiiiit i

iiioiioy 1(11 iriiollici', ciilicr ujiOii uu o\pie>~ iX'i|Ui-»t, or iiialci ciicur

ftain'Os I'l kiiii'li

Ch. I.

Sbot. J.

Money paidNtaiKtw iroiii whii ii ;i i( (,iio>» to puv uml pronn!*: ol n paMiiciit iiiiiv
-""nfy pwu

, • ,. , ,,,,
I

'
I

• "P"" rwinest.
tie lIlll'lTcil. llic |M\lj|ciil iilldrr tlirsc (•l|•lllln^tUll( 1 , .| :t! - a

debt, wliii'li is toclmi :illv di'MTiiicd iis a Jclil '

I'oi ii)uni'\ j. m i 1,\

tlio iilaintill' for tlic di rciuliinl at Iiis ivf|iH'.|
' r A ifijiifst or

Jiutlioritj- (oxjiivsf> or iiiijjlicd to do a in ad not Iwiu^ an art in

itself illegal wliicli invoh's tin- (M-rsoi; doing it in liaMlity lo pa\

money, or -^iibjocts hirn to any [.icjudiiv if he fails to pay il- pn-
>uni]itivcly inipoil- a, r(M|Uc8t to piv the money and a pi-oiui«i of

indemnity (</;. Au.l it has bocn lidd tliut a payment iiiiIt a

guarantee \\liicli(ould not 1>" enfoncd l>y rea>on of the Staia'.e of

Frauds, entitles tiie guarantor lo be reiiulMir*d , . Arid where
by til. terms of a charter-party it was jnovided that the ship-

owners should not be liable for loss caused by the master's negli-

gence, and the charterers olitained the master's signature to l>ills of

lading which did not incorporate this term of the charter-party,

and the ship was lost by the negligence of the master, the owners
were held to be entitled to recover from the eharterers amounts
which they were i oinpell.Ml to puv to the holdi'rs of ihe bills of

lading (/.

An auel ioneer reeo\ ered, on t he footin<i- of indemnity, I he aiut ioji M..11, y i.ui.l

duty which was at one time payable (7 , So, l^io. an auelioneei-
''>' '-''"*'••

employed to sell i;oo.ls. which in fact weiv the projierty of a tliini

person, who recovered the \alue auiin-t him. v. ,s hel,| entitled to

leeoNer the amount from his employei- ms moiii\ puid /; . So. too.

the employment of a broker to Inn- or -ell imjiu-ts ,1 ie(iuesi to

make all jiayments r(M|uired by the 111I1-. existing ai ;!jedateof the

order.of the market in which he lvenij)loye(l to;i.t,so farassueh
ruli>s are reasonabl(> and not eontiai-y to law / : but i' rii;iil uf in-

L. .r. ^i. II, 7-!7 :
s Aj.. Cm. Hi;. Anil / A',./,,,, ,v /.-. v. .V,„/ r,,/,„„ .«,«

'<'• ""''. V-
''' ''. I'lur

, 7(i ],. ,r, K, T?, "s:, urn:
,•; ii.Unif V. /,'-,,/.,, l';:o. 1 \v,„-, \.C. l'Tl'.

SiiuTirt, :!,")«. V/ itiitt.i:,, V. l.i.,,.i is|.-, I.-,] ,r

,/) Si„„-l,ll V, /,•„,„, ls:i,i .
,-, J„ ,1. i:,;. i;{; II M. .V W Til'

< . P. Ui:i: -' Pitiir. X. C. (;:;.| : //,„/,?,„. /, .(,/„„„„„ v. ././,;. ls'7 -, I, r
V. I.unvn.,i is;.-. , 41 L. ,1. (_. p I;,:: (). s. (

'. V. (is
; 4 Hin" >;>;

r., R. Ill ('. I'. V.-C: i;,.,.l s. .1 „/.,.„„ , •/„,,/,„. V. Mr.,,, ils;,7 '(i I, J
isst). ,-,:; I,. J. (), n. .-,:ii: I:; Q. B. D ( V. jst : C B. N. s 17.-,. ..,„„,), v'

77!»; .v;.,/;,w,/ r„y). V. //,/,-/„./ M'.iii,-. 71 /./..A, 1 |s,|^ . -^7 r, .1 r p ;!") ,

I.. .1. K. li. 717 :
1:111V A. V. ;i(ii C. IS. V. s. .•s7

:
/. ,-,,, v. /I.,,;,',/ ISS"'

. .//-.,./(,./,, V. )•„„, i.s'ic-. .-, r.. .1. .->t r,. '. Q. li, ii\<\: ].-,
(J n n -ss'-

K\, is7: 1 \r ,\- W. ,•,!!. s.„. ,.„,,./. .;/,,,; ..•,/,',.•„'. \ss:
,

-
} ., .t tx r'

i'
-"• 117: //../»v, II, ,„,./ iss'.i .VI L j'

Q. n, 1:1:!: il it. n. i>, 11:11,
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i'AllT I.

Honey paid
under
indemiiitiec.

OonBent ti <

executioD ot

consideration

doimiity exists only whoiv tlio u^'cnt auls in a. or.laii.o Nvitii liis

a.KlM.rity (k
. So wl.or.- a shciilV, l.y thr s,„.,,.ial (iir.M linn of tlie

.MciMiori rmlitof, took in ."xocutioii jroo,!, wliirh ,li,| not belong
to th.' (lohtor, lie was allowocj to mcnvr In.ni lli.. rvcculion .ivditor
tho anionnt of tlio daniatfi-s whirh !„• was .oiiii.ollod to pay to th.?
true owner (r. So a hrokor employ.d to distrain is ontitled to
an indoinnity u!,'ain.st tiio distn-ss h-hn: wroii<rful: l,ul ho is not
entitl..(! to indoninity for his own wrongful acts in ex-cutinfj tho
distress, such as taking ,.iivil,.<r,>d -ou.ls. nnl.-ss sp,.,.i,,llv .liivctod
to do so by his employer (m . A f,.,,u,.st to stand surety for a
debt inii)orts an indemnity by tlm debtor for the money paid
under it (n).

A request to draw or aocept an arrotrimodatioii bill impliedly
indenmilics the drawer or acceptor for the jiayment, and also for
the eosis of an Mcti„n on the bill, if I,, is n„ther re,,uesied to
defend su.^h action {o

. So. a re,|uest to bcome bail imports an
indemnity for the expenses of the bail: but ,n criminal eas..s not
for th(- amount of the reco-nizance forfeited for non-appearance
such an ind..mnity bein- ill,«sal (j, . A refpiost by a party in-
terested in the result to brinir or .lelend an action ;m,.oits an
indemnity against all costs ami charges in, nrred. which may b,-

recovered as a ,lebt for money paid under the n.fjuest (</^
'

V
request made to a person to detain, or deliv-T up. iroods which are
claimed by a third party imports ;ui ind,.nmil.\ for the dama!.'..s
and costs recovered in an a, tion brou-lil by thr claimant r^C

( onsent to the evecut ion of t he c.m>idei at ion ma v i,e e.piivalent
to a request or acceptance in importing a promise' lo pay for it.
W here a. surf.'eon, haxinu attended a j)auj)er, char-ed the overseer
of th.! parish whose duty it was to provide the pauper with
medical attendance, it was held that th.. kno«l..dse of the „v.>rse,.r
of the surgeon's atten.lan...., without rcj)u.liating it, wa8..quival..nt

K. B. -mi
;

iu,:,s, -J k; li. .-,1 1. I. i. t." :
,i

/"'," ., "'
r' /w/ )

^^,, s.>,.Z;. <r^X::, ,.s.,, :,-... tk :r;i
'""'"'" v. r..,,-,., ,S4:, ,„

t ^"-/". V. n,„./.. is:n), :, L. J k'VT 2,!'tv -">/ /;
•'•

O S ( I> s) - i>;. oi.' 1. ,,
" i>. I

. i A. A: t, .)( Iluiiilal, \,

Y. 11,.^.. .«!"
, Mmi.. k u. ..,.!, I., ij, iitc. r. i,„i<,„n<mly. (,ll,.ll (IS47;, [ti Q. Jj, ,17.,
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touiiiiLtt-i.tiiiueof his siivici-s uikI reiidoicd iiiiii lialjli' to |niy for <-'««• I-

tliem.>'. And where undt-i- like oirouiiistano'S the ovuisi'cr re-
'^^^ ''

-

(lut'stcd llic ^.lll•f^,.oll to make out liis bill to thu j)i4>nsh, it wus hohl
thut 'tilt londuct of tiioovcrsiw uriioiinted to uii a< knowlodirmoiit
on his part thut tlto plaintifV liad iittcndod at iiis wisli, am! upon
Ills responsibility "

(/).

Kpou this priuoipio a husbaml may Iw (iiari,'od with ijoods Ck>odii

supplied to his wife witlKut his authority, upon iu> afliMuards
",^'i?r"r1,Mld.

sanction ill-; the use of thoni («)• A fath.T cannot bo liiarired for

goods supplied to a child without his express request or authority,
iiis mere knowledifc of the suppl\ l)iini.' insulhcient for the pur-
pose of lixing him witii liability, there beins,' no le-j-al duty in a

her at conuuon law to maintain his ehild, or to pay a debt
incurred by his child (x). Nor is there uny obli-ntiou upon the
mother cliargeable except under tho poor law to maintain her ehibl
out of lier separate o:5late during coverture

: // ; uor during widow-
hood (;r : but II wife may be authorised by her position to liind

her husband to jiay for necessaries supplied to the cliildren com-
mitteil to her charge ^ff .

I 'I

Lpon the same principle no claim can bo made for work dono « ;<«i«ul.Tatioi,

or services rendeivd to anotlier without his roijuest: though ho 'without'

involuntarily derives benetit from them {h, . Thus where the 'e-iueNt.

captain i«f a sliij., having contracted to take tho command for a
voyage at monthly wages, abandoned the eommund during tli-'

voyage, but afterwards assisted to navigate the sliip: it was held
tliat, though entitled to the monthly wages accrued due before the
abundoumcnt, he could not charge for the subsocjueut services

because they were executed without the re((UOst or knowledge of
the owner of the shiii, and without his voluntary accoptanee ;c .

> /.I,,/'. V. Il„,„r ;1SI,) , l M. \- S.

:;7.): J'.i:/,,/,, V, ;/'.//../,/,.. (is:i:i). ,! I,. J.
jr. C. liJ.l: 1 (Y. A; M. SKI.

if ii;,„i V. Mi/i (isir . 1 I!, i- Aij.
1(14.

;«, M',;t<liji„ V. lUmihit i 1S2.V, :l L. J.
O. S. K. B. (11 : :! B. A: C. (i;)l : .; Smith,
L. (" Kia.

(.», -.../-./. V. ;r,i//.c
I
is4(i;.!iL..r.

Ex. l."iS; i; Jf. \- W. 4S2; Shelimi v.

sp,i,<:,-ii ;is.-ii;. 11 c. n. i.;>: ii,

<;-i»lini„'i V. /), rr,spi(i,iit IH.'i.'i,, -li

L. -T. i:?, 27: ;i Kx. i'.lj. A paniit
may Ii. .harirt'd iiiidcr tin \vn<r law

I..

with the cijMt i.f relief nf his ( hildren

:

see y.'. n,ir,im/loH ;i!li!S), 7S L. J Cli'
27; II. (IS, 2 (.'h. (iS7.

_
,// //'.(///(«« V. //.,/,/.«,, (ls:t7), 4 CI. A-

!•'. :i2:i: JIarriiil tt'iimtii's Property
Act, 1SS2, s. 21.

- Jhiifi/im V. Aiiilirirx 1S49\ la
L. ,f. C. li'J ; 12 Bt'av. 310.

(«) l!(i:.l,-,i V. hinhr 'ISllSj, ;i7 L J
Q. H. 2:i7; L. R. 3 Q. B. ."i.V.i.

I> litfiihi,)! S,S. /f/. V. hnt'lon limt;

(ISOlii.W L.J.Q.B.sii; (liiod) a'c I,'

V 7;=.:^...v. /».,-.r!K.i(;).2^^L.i. Ex.
:i2U : 1 II. \- N. 2«(i.

? m
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CONTHACIN »y AdKKKMKNT.

Anil upon tliis principle ut coniniun iuw no claim cuu bi? mudo for
(lalvugo Bcrvioes voluntarily rondti-cd to jiroporty (d) . But by
general maritime law a reasonable ron)-..i..r-ation is allowed by the
Court to salvors of sliips and goods fiotr. ttia jx-rilsof the son, with
a lien upon the property saved (f) ^n the case of work done
and materials provided in building upon land of anotlier, the in-
ference as to the acoeptanoe of the cons^''- drawn from
retaining possession is different from tin .p case of guo \a

delivered and retaintil. Tii<> possession of tljo land noccssarily
involves possession of the buildings in thoir existinj,- s U\ with-
out allowing any option of rejecting them, ami therefor.- without
raising any inferenee of intention as to payment: there must be
some positive request or some ratifieation proved in order to create
a contract to pay tlie value (/); and if a person without the in-
vitation or acquiesa-nce of the landowner builds ujjon land ho
cannot claim any lien upon the land for the value of the work
and materials (7). But if o person builds upon land with the
knowledge of tiio landlord, and under circumstan.-s which raiw^
a promise that compensation will l)e made, the party making the
expenditure ean compel the landlord to fullil the promise or
expectation (h).

Still less ean any promise !« presumed from a consideration p.r-
fornietl against the will of the other party, though ho mav derive!
benefit from it{i). Where goods are detained adversely )o the
owner, and ehiiiges ,ire ineuiivd in flic d.-tention. no elaim (,,n be
made against the owner in rospeet of such charges: as, whore a
shipwright detained a ship in his dock under a lien for repairs, it
was held that ho could not ciiarge the shipowner with r-nt for the
occupation of the dock (k).

wrong or Tn tlio rase of goods wronsfully or fraudulently obtained the
rraud. *

I,./; .\„-l,„hnii V. i'l,.wi„„„ :i7y;!), 2 }j
ni. 2o4.

(( Th Eir.n IJror, ilS.I.".*,:! Hn.'ir
Adin. '^09; Till i;,,-ii,,' /j„rr flsi;:j~ 2
-Moo. P. V. N. S. •.>]:); f;„s ri'.m Wh.iim,
Xo. -J) ISiiTi, (;ii L. ,r. p. (n). is'17
A. r. :!:!-.

{./, fii„i,,.t,,M. 11,1,1.. is'.is ,117 L. J.
y. B. 'ili; IS'.IS 1 Q. li. f,7:(.

(r/) I'liirr ILill M.i.^in-) v. /r,i,-'/,,„,

isi.sv 17 L, J. c. -jni . 5 }{.,„,. ^.;;;\

Fry. .1.
.
Il'ii/!,i v. VwiM 1 ss.> 1, j 1 ( h. D.

7/ /).,)//( V. S/„i,;-„,- ISDJ 7 Ve^
;;.'il : /Inn, V. M,//,r 'isl:',,, .) Taunt.'
I »•> ; /'aiil'il,,! v. /)i/..o>l ISi-i-,) I, n I

H. L. IJi).

'" Sii,/.,s V. /..)/;( ;17S')
, 1 T. Ft. 20.

'. .s,,,,,,.- V. n,,n~/, j:,,,/.,,: s/,,',,/Jiu'<,

'". ISiio-, :iO L .1. Q. n. 2J!) s H L
I'..):(».

/ Ii,i,is„„ V, hinnkhn |s;ini_ s I, ,1

K. IS. ;i7ti ; 1 It. \- Ad. 1 12.
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rightful owner may in general 'vuivo tlic wrong anil bring an
action for gooils nold and delivered upon un implied promisi- to

pay the value (ni). Whore u person hud enticed uwuv un appren-
tice and appropriated his services, it wus held tlmt the muster of

the apprentice might waive the wronj,' and eiuim tho value of the

services as if accepted under u contract to pay for them (n . Hut
a party induced to enter into a contract by the fraud of the other

party may elect to afUrm the contract, but if ho diK-s so nuiit fj ive

effect to all its term)*, for a person is not |K'rraitted to approbate
and reprobate («'.- Upon this principle a passenger, travelling

by an excursion train by which no luggage wiis allowed, and
taking luggugo with him, was held liable to pay for the enrri.igi',

us having ocoepti'd the servioes of the railway in currying it >p).

So if a pUiMjongcr by an ordinary train, by which only the usual

pornoual lugtrag'' "f passengers is eurriod five of charge, takes

merehandiKf not unswering that d«iei''iption, lu' may bo charged
for the carriage q . I'' a passoiisrer -ravrU on a niilwuy without

payiug his fare, the company may waive the wrong and sue for

fhe ordinary faro as a debt (r); but thoy cannot claim as a debt
the extra fare imposed by a b\-liiw as a penalty (.s).— Hut it is

also open to the party wronged to disaffirm the contract, in which
event ho is entitled to bo restored to his original position (<); or

he may recover damages for tho fraud treated as a substantive

wrong (m).

IH. I.

Hnct. I.

Under the system of pleading in forco prior to tho Judicature l>ebt implied

Acts, where an executory contract had been completely performed oxec"ution of
on tho one part, and there was left only a present money payment ''foutory

on the other, tho plaintiff might stuto his claim in the general form Hon"
"*'

of a debt founded upon the cxoeutt^d consideration: as a debt "for
luonoy payoblo for goods sold and delivered; " or "for work and
labour done upon request," or "for money paid upon request,"

:;74 :

IWJ :

:t'i2.

(m

111!:

("

it')

I.. ,T.

}
lf,/l V. l:,;,.l/ -1S10\ :i Taunt.

.Vihvtl, V. ll.inii ilN-.'ir. 2 B. ij B.
Uiis^rlls. Jl.l/ is V2 , 10 M. >V \Y.

I.i'jhthj\. rlumfoi, (I80S), 1 Taunt.
f'ost,r\. Striifirl ,1SI4 , :i M. \ S.

I'liiitfiii V. y. A'. A'v. !,S(j:i .

. r. 1-4 1 . I! r. i;. X. s. iMi.

'/ '/. -V. /,'//. V. shrph, ,;l i.\i*,h-l, n
L. .1. Kx. -'Sll ; s V.\. :il) ; ( iilnl! V. /.. \
X. ir. /til. ISHl . :iil L. J. O. P •>8') •

1" O. H. N. S. 1.34.

'; ''. .V. /^/. V. H'liiilf, (1s9l', ill

L. .1. «. Jt. (UiS; 18<J2 •2Q. B. r,>.)h.

« /-. /(. \ S. f. Hi/.v. n'lttmii (li^-'.i

IS L. J. V. V. :U(i; i C. V. D. US.
/ Sw /iii^f, ]). 2ti(l. i

i> v;
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Past I.

Put exeoii-

tton of

ooniiden-
tion.

When
eomplvtiuii

praTented
Djr > party.

or as the coat) iniglit be, reKrving thu partiuulur uirLUiustanccB uf

tho debt, if (iisputod, to bo givoji in ovidenco (x). Tbo |>rinci|>lo

did not apply to contractu croatcd \>\ dewl or by rcconi, for which
dintinct forniN of action wore provitloil (// .

I'lwn tho same principle a dobt nm.v iiri*- upon u part uxecutud

conitiilorution; as wiicre tho further «'xecut ion of the (x)nsiilonition

has be»«n proventt><i by tl»e default of one or other of tho partios;

or where if has lucn prevented \,\ neeidint without d. I'.iult of

either; or wliere it has boon disponaed with by their mutual con-

sent.- If after part oxocution of tho consideration by one party,

the completion is refused or prevented by the other, the former
niii\ insist upon his rii,'ht> under the eontriiet : hut he is ciililietl.

in some cases, to elect to treat tho contract as rese'inde<l, and to

eharjfr the other pnrty with a present del)t for l!ie pur! I'Veiited

consideration. .Vr where, under a contract for tho sale of goods
upon credit, after delivery of some of tiie <?oods the buyer wronj?-

fully refuses to receive mow; tiie seller may treat the contract as
rescinded and charj^ tho buyer with ii |)rescnt debt for tho i,'ood8

actualK delivered (; . So in tho caw of an author employed to

write a book, if tho employer wrongfully rcvokes tho employment
before completion, ho may be charged with a present debt for the

work then executed (a . And if a parly is justified in his reiusal

to complete, as where a printer employed to print a work, after

printing a part discovered that the rest was libellous, he is en-
titled to charge for the work ex(>cnted >). There may, liowever,

be a contract of eniployrnciit in <>xpro8s terms, or by the usage of

tho employment, upon the condition that there is to be no ])ayment
in any event unless tho work is cumpleted '</\ Instate and hous"

agents usually carry on business upon the terms of payment onlv
by commission upon the price or rent obtiuned, and their agency
is revocable at any time before completion without comjiensa-
tion for work done under it upon these terms (e): but the agent
completes his commission by finding a purchaser at the stipuiuted

.. Onborm V. Hni/rrx (Ui'flj. 1 Wiim.
S»iiiiil. Mfi.'). n. (i) : n-irr/fi/ v. f.iwofii

Gas T.iiilif ,« r„r.-e Co. 18371. 7 L. .1. () B.
113: tJ A i£ K. 83C..

Ill) JiJfremiH V. Muttiiu (li!71). 1 W'liin.

Saiiud. 12 and luttt's; Hnhft^ v. //nrri"

(1839). 8 L. .1. Q. B. 1.53; !) A. & E.
.V.iZ. s,!.:.,„U, V. .t/...,.« flS'.'.'i:, ;! H. &
C. 78U.

f:'. B"rtliohmiii- v. M,ii/:irielt (ISM).

33 L. J. C. P. 14.5: l.i V. B. N. S. 711.
(„) Vhm-h; V. i;,lh,i,ii 1831), I L. .T

C. p. 7: s Binir. 14.
.• ihii V. Y'litM /is.vn, 1-, r,. .r K.\

237 : 1 H. .t X 73.

tl Ciiflrr V. I'oinl/ .179.). 6 T R
32(): •_> Smith. L. C. I

(>! Siiiipmn V. Lillrh !l».itj!, :;;'> L.J
C. P. 113: 17 C B. 603; Ur.-,;, y.Xul,.
isfil). 30 L.J. V. P. 343.
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priw. iiiul if hilt viii|iloyer rofuswi or i» uoablo to ooniplut)> tho t'«. I.

•ale, the agent in entitled to Aiatgn by tho tenni of hit employ-
'*'°*'

"

'

inent(/j.—A shipbrokor, according to tho unago of tin- city of

London, is paid by a coinmiMion upon tho atuount of frciifht

prociirtxl by hir,.. and not nthcrwioc; und ho ban no clnim fur work
dono in negotiating": a controct of freight whicli i-. not <oin-

plettu ^ (/ 1

.

I'pon tho name primiple. with conlraotn ol'ninph)yiii' nt for con- l>i»mi«Ml

tinuous nerviccB, at a Hiiliiry or wagi-s payable ot lixi-d period*, at
'i^"" *•"**•

yomly. .lUiir'.rrly, or moutldy. a wrong ' ' <lisini»«iil diirini; ihe

currciny ol' u period. ciititlcH tii'> |M'r»on e.nployi'd to cluiiii I'or tho

•ervicen j'oiidercd during tho brcken intcivul up to tim time of

disnuHftil. Tho uniouiit may Ix- iia-iosscil un part of tlii' d:iiiiii)^c!»

in mi action for tlio brcucli of oontrw t by wronjjful di^tmii^^al,

or may \m cliorgod a» a debt for tho <xt'cutod con!tiili>rotion; but

after bringing? an action for tho wrongful dismiswil, whidi is

concl;l^ive both oh to l!'. right of action ami as to tho aiiinint

of damages, the claim for tiie sorviws liinnot Ik! fhargcd as a

debt (/( . A domestic servant according '> tho usual t-rni'* of

hiring is ontitb'd to a month's watres as coFiipoiisiition fur wrong-
ful dismissal without notice, which may b'» recovered ns dinna^es

in an action for tho breach of contract; but it cannot bo cluinied

as a debt for work (lono(t). Recovery as damages of a sum in

lieu of notice puts an end to tho contract for scrviiv k .

A party who has made default in comjiletion of a eontnict Where

«

cannot in general claini for the part oxi^outid coii>iileratiou as l'""'/'*''*
' t't ri)mpletc.

against u j) rty who has not made default, wlio may Ih> ontifl-d

to treat the contract as rcsuin(lo<l; but if in so doiuur. the latter

voluntarily retains tlio lionotit of tiio part execufod cuii-idcratioii.

ho may render himself liable to pay for it. Upon n contract for

the sale of goods, if part only of the troods contracted for 1x3

delivered, the buyer may refuse fco accept that part onlv; but

if he voluntarily retains the goods delivered, or part nf thorn,

after failure in delivery of the rest, he will l)e bound ti, jmv the

f f) PiirUlf V. /I,i'l,in- (lS5ir, 2(1 L. J.

C. P. S:i ; I r. B. N. S. 2!)(i ; F../..r v.

fii.infl ;1STS). 4S L. J. Kx. Al.

I>n llr'ily. /l,n,„ is:in\ s L^ .1. O. S.

K. I-. Hi; mli. .tr. i:iri.

/, llntdmilH V. Pi„nrk ;'lS.'iO\ 19 L. .1.

Q. H. 41(1; 1.') Q. B. .i7«; liniilMf/e v.

//m/„/, ISlill
, 2u I,. .7, M. e. '.Ml; 2 K.

i E. .-ilfl.

!n F,ir,i,.i' V. r>s,M 1S4T'', 17 I.. J.
Kx. IS; 1 Kx. -.'ni.

'!.] !:.i,v~!.,/Y. T.r.,l.„ Ui;r;, :;: L. .T.

ij. B. :!ll. So (limi-nl lull IMiwj Co. y.

.tikiu-w IllOS . 7S L. .1. C. 77; {r.l09',

A. C. US.
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valu<> J;. Sio d good* uv Uelivttrud in excoM of tit* ountruut,

or together with other goods not within the ooutnut, th<- buyer

may ir '(onoral reject or return the whole; but if he voluntarily

Mtai' vneui Ite will be bound to pay the value (,m). So if

r ttv delivered not according to tiiu contract the buyer
' ay refuse to accept tiiem, but if he rttaint them aftt-r di»-

ooveriug tl\at they do not satisfy tlie contract, ho bi<c<>inea

obargeabh- for their value (n). -But the circumstances may b.i

such that there is no option of returning or rejecting the eon-

iiideration executed, and tlierefore no promise can be inferred

to pay for it. If a person engaged to borve for salary or wage*
payable at regular periods wrongfully leaves the service during
the currency of a period, though ho may recover the periodical

•urns then aecruixl due, he can mako no ciiarge for the servicea

rendered during the Itrokm interval up to the time of his leaving,

which the employer hem reocived without any intention of so

paying for them and without the option of rofusing them (o).

So also if lie commits any breach of duty or misconduct in the

service which justifies his dismissal (p). But if he is wrongfully
dismissed lit- may recover for such scrvias in the manner already
stated {q). A solicitor retained in a conmion low action impliedly
conliacts to ciirrv his cliiMit'f* case through to its ti'iiiiinuti(m. and
he has no claim for the costs of his past sorvioes if ho discharges

himself pending the procc<(ling8, except where the client refuses to

provide funds for disbursements, or itxjuires the solicitor to commit
an act of professional misconduct (r). But in Chancery actions a
solicitor may send his bill in from time to time and demand pay-
ment during the progress of the suit (« .— Fn I ui!'' '. g contnti Is \y
which payment is to be made upon the completion of the work, if

the builder fails to complete, or in other respects fails to satisfy tho

^/: Sale ()f li.KKl« At;t, ISici, », ;i(i l)

:

Ihrmlill, V. W.fhnrll (\H-l\t\ 7 L. J
O. S, K. B. L't;i: ii H. i- f. :!sii

'-.

r„l,„„nl hi^n. .;/ .V. /. v. A,l,/,l,ilr

.V:ir:io' l,„rr. issdi, ,-,() L. .1. p. C. 12 ;

I'.' Ap. C'tt. 12»t.

II,' Sale nf GimkIm Art. Islc!. h. 30 >),

(3: : J[,„i V. .1/,//, (lS4(i , 1.-. L. .1. Kx
200: l.-> M. i W. «o; /.ii/y. Ii,„„
(is.vj , 'js L. .1. Q. B. 31!i : i Ell. k Y..

9ti9.

(II) .hi'imii- \. fiLMlla i\m;
. ;ti; L J

C. P. 2.13 ; L. R. 2 C. P. (i" ; 1V„,iii,\
(''III <'••. V. Sliirtii niiil IH77,. 40 \,. .1.

«. B. 74ti.

y Tiiiiliii \. I.iiiril (IS.VJ, 2.'i I, .1

Ex. .iil) : I H. i N. 266.

II Till-Ill I- \. lliihiHsi,,, \n:v.\. :> \K. Sc

Ad. 7H0 : HnliiHinix. Himiirifui,! Murket
I'll. (lj*:i.-. . 4 L. .1. K. B. 1..7 : J A. &
K. 171 : /tustiiii /-'iK/iitiif t'o. \ lnHiU
(1888 . 39 Ch. 1). .i.iO.

'/) ,intr, p. 37.

/) riiiiiiiiuoil V. I.iiiin (1894 , ii4

L. J. Q. B. tiu; ,lS;r4 •.' (j, H. .•!»:.

{.) Rr I/ii/l \ /;«,/..,• (1878:. 9 Cli. D.
.138 ; /tr HiiJm.h (19(i»). W. N. .-/J. See
Iliihmii V. .S7/,«,-,/ ,«,</ 184.')^ S Beiiv. 486.
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ooiitiitiuii^ of tlio I' iitiurt, III- 1 uiiuut cluiiii till' cunli'u< t |ii'iuci uud

ho can only ilmrKe fur tin* vutue of tliu work urtuully Uonu if thor<-

IH Koinu |io8itivi' rittillcatiuii by tin- ouni-r of tlif iitcoiii|)li-ti> or

existing Ktutu of tin* building uiuountin)^ to u ilii«|)on!4ation with

the furtliL-r ])erforniunci' (<,. So, wliert- tiii' loutract in to Hiipply

m com|>loti> chattel (or a lump huiu, no iluirii tun In* niudo for any

work donij uhort of compi.'ion; but wiuro payment is not mude

to depend «!i tho com])lotion of tlu- chattel, tho workinuu

miiy re«iuire u puyniont baMsd on quantum valfhal, and

if ihi^ i» not eiimplied with refu*' to pmeei'd with the

work (« .

Where, ufter purt exueution of the eoiiiiiderutioii, thecunipletion

is prevonteil by some iiceident or event without default of either

party, there in presumptively no ehiini foi the part executed eon-

sidurutiun: as where a person eontracted to erect machinery on

certain premises for a sum to be paid on completion of tiiu whole,

and in the course of the work the machinery and prenii^cs were

destroyed by an accidental tiro, it was helil that no claim could be

made for tho work done Ix'fore the lire {.i\ . So, where the work

is entire, and a party to the cotitract dies pondinj; the completion

of tho work undertaken, there is no right of action on the original

contract, hut only on quantum rnlehal {i/^.. But the contract may

in term- provide for remuneration in tlie case of part execution,

as where the masUT of a 8hi[» agreed ' to attempt to tow a dis-

abled ship into jiort. and. after eommencinjf tlie M'r\i<c, wna eom-

pelled to cast her oil in u more daniierous position tlian helore,

ho was held entitled by tho contract to remuneration foi thi' at-

tempted service (;i.—The f>amc principle applies to a charter-

party or contract for the carriage of goods toacertain port; if the

ship be wrecked in the ourso of iln xo^au"' and tlie master refuse

to forward tho goods, so that the ship]H;r is cntiipelle<l to take his

goods at an intermediate place, he cannot heiliary^ed wit ha propor-

tionate freight to that place (rt ; or. if tlie master abandon the

CH. I.

SMT I.

liii|H'riiwt

ImtN-l.

I '•implatloa

liri'ventad

)<v uciilMit.

Krcight
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CONTIUCTS HY AfiUKICMKNT.

_ 8liip, aud it be brought ia hy «alvo,s ,b). And, wkic .la, .uaat-T
was compelled to nell ,,art of tlu- cargo at an i»tor.u,.di,.to port lor
necessary repairs to tiK.sl.i,,; i,, ^ms h.l.l that 1... .o,,!-! „ol ,.|,a.-,.
freight, tl.ough the goods .sold lor i.ioiv th,.n. ihai. if v.uru'd (o thr
port ol de.>tination (cj. So, where cargo has Im.o,> s„ld I,,., „„., it
became dangerous, or i,s so damaged as not to he worfh loruM.-d-
mg{d). If the owner of tho goods aecept d-liveiv at ,.„ inler-
mediate place, ho is not liable t„ pay the freight pro n,fa ill„rn.
unless he dispenses with tiio further carriairo of iW ,.,„„1. ,.

'

It was u,.on the sanu- j.rinciple thai sca.n.M. who .lid m,l ornnjcle
the voyage, either owing t,. death or loss of ,!„. ,sl,i,,. lon'i.cd'
their right to wages J . Th- law has .1,,,.,. I „ ,|„ ,,„| ,,,
statute (7).

Where, after part execution of the ,„nsideral.o„. ||„. , o,,,,:,.! is
rescn.de.1 by mutual agreement, the elain. for the ,,,„•, „„„,„o,|
eonsideratioa must he ivferred to ,l,e aj.reen.en. for res, i.sion •

and in the absence of any exj.ress stipulation, or ,M,,.lied Mnde,.!
standing upo.i the matter, no claim can I ,a,le. Tin,. ui,er,. a
eontnu-t of service at a sala.y payable .p.arlerly was ,ern,in..ed In-
a ender ot resignation on ihe one part acc..j,|ed by .he „ther
without mention of pay.nent for .he ,i„„> „i,,„„,i „„,„ ,,,„ j.,^,'

qmn-ter, u was behl that no claim ,ould afterwards be n.ade for
he services r.M,dered during ,|„„ ,i,ne .A . Whe.ea la.!,,.- placed
lusson,v,.hamas.erasaMappren.i, pou .rial for,, n'onth,
|vhich by a^^reement ,,as ,>v.en.led .0 several .nonths. n|,en the
ather ren.oved hi.n and declined the api.rentieeship. i, „:,s |,,ld
hat the master couM n,ake no ehar.e for ,he past mainlcn.,,, e of
tho son du^n^' ti„. continuance of the „-ial (/). Bnt in a ,„s,. of."oney lent under a special contract, which was af.eruards
.•esc.nded by mul.ml agrcMu,..!, it was hehl that .he u.ouev s.ill
.•eimuncd du^: .he rescission rcla.in.^ only to ti.e further ,.x,:„, ion
<•' ""'•-mtnn.. ,/.•:. I'pon .iiis p,i„cip|,. whc

, -tl,,,
i,.,,,^.

(/. //.. K.iihl,,,, (Is7t , 4:ir...l. \,1,„
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r lf„/,/„rY. /;,„„,,,, ,|s7i;' 1,-, r,. .(,

C. 1'. :i77: 1 C. I>. I). |:i7.
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ners lins paid a prcniiuiii upon boponiin^' ii iiitiiiliLT no ( luiia can
be niiidi' lor a rduiii ot any jiait ol' the |.rcniiuni unless there is an
agreement between tlie parties lo thai elVoel : hut under the like

circumstances the Court, in dissolviiiu- a partnership, administers
rcliei' iijior equitable prijieipies by dinrtin<,' a retiu'n of premii ii

proi)orl ionute to the part failure ot' eousideration (/); and wlioic

a partner may dissolve the partnership by notic(> ut any time, ho
will not be allowe ' to do si» without reiuriiinj,' a propni I iouate part

of tho ])remi t<, i„i, ! i>v i!«o oilier jiarty (in).

Tlio debt '.r ;.:omi<r iiii| led upon an exeeuted consideral ion,

whether who ' jr in I'lirt e .e(Mited, is measured in amount bv its

money value. This vaiie. s jiresumptively that put upoji it by
tho parties, as in the ease of a lixed eharire for services or a lived

price for floods; but if there is no ajrived value, it is assessed in

an action by the Court or a jury at so niueh as th(> consideration
was worth at tho usual rate of renniiieral ion. This value is com-
monly called a quantum nirniif for work and services, and a

qimilinn vulrhal for jroods and mat(>rials, and was formerly so

charged in pleadinj,' where no lixed price (ould be proved (w
Any proved impei'fection or dellciency in tin! work or <.'onds may
bo taken into consideration in c.stimatin<; the value lo).

<H. I.

Sect. I.

I iii]>livd

liriimim) to

pay value
I if executed
imsidcrn-

ti<m.

7) I'artii. Tsliip Ai-t, ISIlii, s, KJ ; /,,,
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Chapter I.

SIMPLK CONTHA0T8.

I!

Sect. II.-CONTRACTS IMPLIED IN LAW.

§ I. Deims for Money Paid.

., I'AOS
Contracts implied in law—iinplifd pnimiHiN i>
Debt.s for HK.n.'y puiil for tli«. uso of unotlicr—payment under

cxpruKN ••oninict— Toluiitiiry payment o{ debt of another—
imynient in diaehar^'e of moral obligation-compulsory pay-
ment of debt of another-payment of debt with money of
another

^^
Payment by ii surety—drawer or indorscr <if bill 40
Contribution between co-debtors—co-sureties—death of co-

debtor or co-surety-insolvency—aeiriial of claim—contribu-
tion bi'twi-cn wrong'docrs j^

Contribution between <o-insurcrs—subroRation of insurer to
insured -,|)

Contribution to fjeneral averajfe
;-,i

Payment compelled by restraint of goods-distress of goods for
rent or liability of another .52

Transactions e<iuivalent to money paymeuts ,-,3

ContractN
implied in

law.

Implied
promises.

Simple coiitiaets arisiug independoutly of ugreoiueut, or contracts
implied in law, include traii:^aetions alfeeting the two parties, other
than an agreement hotween them, ii])on which the law operates by
imposing a contract, that is, a liability on the one side and a cor-
relative right on the other («;. The transactions wliich give rise

to contracts of tiiis kind, may bo described generally as importing
that some undue pecuniary inequality exihts in the one party rela-
tively to tlio other, wiiicii tlu; law recognises as requiring com-
pensation upon equitable principles (/^); and tlie law not only
imposes a debt, but further implies a promise to pay the debt;
and the remedy for the implied promise thus created was assimi-
lated in legal form to contracts founded on agreement which con-
tained a prorais- in fact, namely, an action on the case on
assumpsit {c]

.
Tiio promise here implied is, however, u liction

of law, and therefore requires to be distinguisiied from tlie im-

f») Muule .7., /,r„ „v V. r..w,./„7MS4-J), (,.; .vw,.v, ,.„.,r (UW'':. 4 Co. '.>• b.
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plied promisos already meutionod, in which the j)roiiii8c is an
implication or inference of fact, and whicli are tornied implied

promises merely to distinguish thoni from tsxpress promises or

promises expressed in words (f/ . The distinction of promises

in fact and promises in law, and of contracts arising from
agreement and contracts implied in law independently of agree-

ment, seems suificiently dear in primij)h': but eases oiuur wliich

are difficult to refer exclusively to either ilass. and wjiich may,
perhaps, bo referred either to the one or to tiie otlier aceordins to

tho different aspects in which the facts are regarded.

Contracts implied in law may be classed under the following
heads (retaining tiio sunnnary statements of the consideration

which were in use under tho common law system of j)leading and
by which they have hitherto been designated) (e): namely, debts

for money paid by one party for the use of anothei' : debts for

tnone;/ received hy one party for the use of another : debts for

money found to be due upon accounts stated between tho parties.

To which maybe added by analogy debts due upon foreign judg-
ments and other debts due under foreign law; such liabilitifs

being recognised in the Courts of this country as simple contract

debts.

Ch. I.

Ssor. II.

A debt for money |)aid arises w here a j.erson lias paid ; / moiicv Debt for

for another under circumstances and ujion occasions whicli iiuiki' it ™r"th^uTO'*

just and suitable that it should lie repaid: a debt or promise to "'another

pay is then implied in law, witiiout any actual agreement to tliat

effect {<i •'.'here there is an e.vprcss nHpiest to pay the money,
import' miise to repay the amount, or where «uch request

can bo .. as a fact from the cinii instances, the transaction

then invoives an actual agreement and produces a contract in the

form 01 a consideration executed upon request. Where there is no
request in fact, nor any actual at^rcemeiit respecting the payment,
but the circumstances alone raise the debt, the law implies a

iictitious request to pay it; by means of which the jdaintift' was
enabled in pleading under the old sy.stcm, to sUite his i !aim in the

compendious form already referred to of " money jiaid ' the

rf) Stc »)/.';•. p. S. Aid. .'il ; .1,1,1,,,. V. //„.,,„,/ IS.iin, y

^e) Sff /,<///(/.% V. Ui-iiiiiiiil,il llyil'.lj, T'.l 1,. ,1 U S, C. P. l(i,); ti Hillif TidG

L. J. K. B. sr>: -1910) l K. H. 41. ,/ MimU-.J.. /.w.>v. r.iw/yW/ils))'
:f .V.MKvWv. ./"(»,..../' 181S',-.' TV \ I'.i i,. .T. C. P. l:i(i- s (' n riVi
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PaotI^ l.lniiitili lor iho defundunt at lii> nMiuosf, instoiul of >l.itiMi. :a
ilcfail tlif I'iivninstniin's of tho iiaymcnt (/< .

fAyment
under oxprcHi
contriii't.

Voluntary-

payment of

the debt of

another.

Payments in

discharge of

moral ol)li-

gation.

Compult*ory
payment of

d<l.t of

another.

WluTc tlioiv i.s an e.vprosg cojitiaot hctwoen tlio i.arti.s, :, ,|,.|.t

luiinot 1)0 eliurfritl ajruinst a ikjisoii as ..n iinpliod dobt for money
paid

; for the liability is then clmrfrcahlo only ...ronliiis to the
contract, Avhich cxi'ludis any inijdiod debt indeponileiit oltl,,. ,„,i-
tract. But an cxj)n>.ss contiac t may operate in its leiin^ iis a
i-pqiiost in fact to i)ay tli.' money, and a elaim niav I lien be .-^up-
porfod, in point of form. a> a debt for money paid aeeoi-dinn to the
request (i).

A voluntaiy payment of the debt of another, without reijuest,
and i.ndei no ie-al liability or eomi)ulsion, gives no e!aim for the
money paid against tiio ])erson wbost- debt is discharged 7,-

. .\e-
cordingly, where a person has voluntarily paid the ),ninfiun8
necessary to keep up a policy of insuraiue, without havin? ;,ny
request, contract, duty, or interest to do so, ho enn n-uthor recover
the amount paid against the owner who takes the bonolit of it. nor
claim any lien ii] n tlie policy for the money paid (I . Tii.' pay-
ment of a bill of ex(^haiige for honour sii/ira pmh'sl. in ,,r,|er to
operate as such, and not as a mere voluntary p.ivm.Mit. niiiM be
attested by a notarial act of iioiiour ///

A debt cannot, be charged ayainst a jM.rsua foi- iiioi,.v paid .,n
account of a mere moral obligation or duty on his ,,art, Mheh ,Jnes
net .liselmrge him from a legal duty, uidess paid at hi, .xpiess
request (w)

.

Where a j.erson has been comiielled by le-a! pro, , ss t,, ,,a\. or
being so comjiellable, has paid, money which another pe,.„u' «ns
ultimately liable, at law or in equity, to imv. so that th.. inter has
obtained the I,enelit of the payment bv iIh' diseharu- ef bis

Ji'uh,,;,. V. /.•„,/,,., ,l(;:il
. 1 Wilis.

S>aiin<I. :i.-,:, n. ], ,„,,,„: llr.ii.n,, v

h /.III,/,,,,,: V. r,il,i ls:!s
, 7 L .1

V.R. l.-,8; :j M. ,v W. (i(i7
; /.,«;, v

r,„„^/„//,'I,Sl|1\ U) J,. J, ,• 1.^ ,;,0. j(
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Ch. I.

Shot. U
liaLihij, 11,0 pui'sou Imviuj,' so paid may cliuigo tliu person so dis-
charged with a debt for the moii.'y paid lor his use (o): as where
an executor has been compelled to pay le-acy duty, the charge oi
wJuch lulls upon the legatee (/;} : where a broker employed to
buy shares has beeu compelled by the rules of the Stock Exchange
or share market to pay the price, or dillVrence upon a resale, or
other charges that fall upon the buyer (^): where a lessor has
been compelled to pay the costs of preparing a lease, which
by the usual custom is prepared by the lessor's solicitor and paid
for by the lessee (r ; where one of two partners paid a several
debt oi his own with a promissory note drawn i. the partnership
name, which his partner being sued was compelled to pay (»•

;

where a lessee, after assignment of a lease, is com))olIed to dis-
charge liabilities un.lor the lease, which are primarily incumbent
upon the assignee in possession, he may charge the assignee with
the amount as a debt for money jiaid for lii-< use i < : l.ut ho cai'not
so claim against an undcrlessee, who is under no liability except to
his own lessor under the sub-h'use [n . As die husband of a
deceased woman is bound by law to nnd'Ttake tlio duty of burying
his wife, he must refund to a person who, under circumstances o"'

necessity, undertakes the charges of her liin.ial tiie monev he m.iy
have paid '.;;. But tiie implied liability of the |)erson"al rejuv-
sentative for the funin-al exj.enses ol' a deceased person is limit. (!

to assets ((/\ By an extension of the same iMincinle, where a u-Hi. r.,
laser oi goods lius been compelled t<. pay the \alue of good- '»«.

to the owner upon his waiviiiir a tort, lir may reeo\er from 1 •

person wrongfully obtaining the possession Of lh ".m^Is th.

amount of the compensation so paid (: .

Courts of eiiuity did not entertain actions for a bare mon.'\ i- . , .|«l|. .' <l\II)CUt Of
claim, bat wliere it oould be shown that money of the lender hud '''^*"t «'«•.'

money of

.. r,„... V. r/„,/,„, is.-,i), -ji L. .1

Ex. 3; 7 Kx. 4:i.

/, Mull/, V. (;„,;;tl 18(il), II L. .1

K.X. i;J: L. K. 7 Kx. Kil.
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PabtI. iieeu applietl hy tho borrower in paymout of an actual debt of
anotliei person, and a discharg© by moans of un udjustment of
accounts is not sufficient to raise this equity, the lender was, to this
extent, entitled to bo considered as standing in the shoes of tho
original creditor who had boon paid off; and this doctrine is now
applicable in all courts (a). Accordingly, if a company raises
money without any borrowing powers, or in excess of its borrow-
ing powers, and applies it in discharge of debts and liabilities,
the lender may, though he cannot charge the company with the
loan, recover back so much of the money as has been applied in
discharge of its legal liabilities, whether accruing before or after
the advance («;). This principle is the baais of tho securities
called Lloyd's Bonds, which are bonds or debentures issued by
railway companies to contractors and otlier creditors in acknow-
ledgment of debts actually due, upon which they can raise money
iu payment; thereby placing the assignti's or holders of (ho bonds
in tho position of creditors of the company to the amount of
debts discharged with tlieir money (o. This right of subrog^i-
tion IS only an implied rigiit, and may consequently bo excluded
Itv the contract iiotmillv iiiiidc V/ ,

Payment by
nirety of the
debt of

principal.

Drawer or
indorser nf
biU.

.\ surety who has been compelled lo |.uy the c!el)t of the j)riiici|jal

debtor may eiiargo him with an implied .Icht or pn.mis- to pay
tho amount (t). Where the amount for which tlie surety is liable
IS ascertained he may take proceedings against the principal
debtor to compel payment to tho creditor (/ . Owing to a techni-
cality of tiio eoninioii law, if a surely tocjk a bond of indemnity, ho
was limited to that security ((/): but if ho took anv other security,
It became a question of fact whether it was giv.<n'in pursuance of
ail arrangement tiiat the co-surety siiouid bo tiierehv discharired.
or merely given by way of collateral security A}. A drawer or

[III lluiiiiiiiijiii V. Mijrer I'jD.ii. 7;,

L.J. K. B. 120; il'JilU) I k. B. lii.i.
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Cb. I.

HmtII.

imlorsor of a bill of oxuiiange u iu the position of surety, and if

eompelleJ to pay, may claim the amoiiut from tho aocoptor
whether ho has piiid tho whole or a part (i). So where a guurn ntee
19 given for a bill without indorsement, as in tho casi- of bill

brokers giving to bunkers a general guaranUxi of all bills dis-
counted, if tho guarantor is com{)elled to pay tho bill he mav
recover the sum j)aid from the party primarily liable (A;).—A A.Tommo-
party who has given a bill of exchange or promissory note f.ir

'^»''"" ^^
accommodation, that is, without consideration (Z), or for a con-
sideration or purpose which is satisfied or has failed, leaving the
parties in tiie same position as upon an accommodation bill (w),
if compelled to pay, may recover the amount as money paid for
the party accommodated, but not where tho payment is volun-
tary (n).

Where several persons are co-debtors for the samo debt or Contribution

liability, which as between themsc-lves is payable in several shares, ^Sr,
and one is compelled to pay tho whole, or a part greater tlian his
share, he is entitled to recover from each of the others a contribu-
tion, or proportion of the excess beyond his own share as a debt
for money paid (o)

: as where one of several owners of land subject
to a rent-charge is made to pay tho whole, he luis a right of con-
tribution from the others (p) . Contril)ution betwo<'n co-owners of
land subject to tithe rent-chargo is given by statute ((/i. But
if the payment lie voluntary, thoro is no right of contribution,
although there is community of intorast, as in tho oase of partners;]
or tenants in common (r). Where several persons were under-
lessees at distinct rents of s.-parate parts of premises, the whole
of which were iield under one lease at an entire rent, and one was
<«mpelled under thrmt of distras to pay tho whole rent to tho
superior landloid. it was held there was no ri-Iit of oonlril)ution

;i HiU^ III' K\f1i;iii(rf Alt. iss.',

». M •>
: l\,ir,„ill V. I'nrin,,! ISJ" , .'i
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Past I.

Ckintributiuii

between
co-suretieK.

Death of

co-debtor or
oo-»uretj'.

between tlie undorleiweee, there being no oiumunity of intwrott;
tho only remedy being against tho lessor wiio \\m dischurged by
tiie jiuyment («}.

Wliero several persons are co-flureties lor tlio same debt, and one
of then, is called upon to pay more tlian his sliure, ho has prima
facie, and subject to any special agreement between them, tho right
to contribution from the others proportionately to tho amounts for
which each is a suioty (t). This right tlio surety could «>uforoo
against his co-sureties in an iction for money paid (m). Tho fact
of several persons being suivties for the same debt presumptively
creates tiio relation of co-suivties with the right of uontribution,
though they are bound by difl'orent instruments and in dill'erent

amounts and at different times, and unknown to one another; and
the fact of suretyship may be proved by evidiiice extrinsic to the
written instrument (x;. Where several persons become parties to
a bill of exchange for tho purpose of securing a debt, their relation
inter sc as i)rincipal and sureties may be shown in order to displace
or qualify tiioir relative rights and liul)illtieb apparent upon the
face of the bill in order to claim contribution: as when' one person
draws and another indorses u bill of exeiiaiige for the accom-
modation of tho aecejjtor ;;//): or where .xev.Tal persons indorse
a bill successively as co-sureties of the same debt(r;. But the
implied liabilities of co-sureties may be qualilied by express con-
tract (« . Wiiere ;.venil jtersons being resj)e(.tiveiy sureties foe
different debts of the same debtor entered into a written agree-
ment to supply funds for discharging all the ilei.ts ino(iual sliares.

It was held that the agreement apjjlied only to the discharge of
tiio debts; leaving them liable for contribution infir se in pro-
|»ortion to tho original debts (/j\

I'pou tho death of one of sovoial eo-dobtor.s or eo-suretiet*.

tiioutrh tho joint liability to the creditor may rest upon the sur-
vivors only, the liability to contribution is not increased bovond

(a; Hlli.h, .. //„„( (ISIJ!, 11 L. ,1.
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aii uiilawl'uiinl; tlu-\ iin(.c\«!ral!. liulil. tli,Mij.'li tin \ iii;i\ 1.. ,iiod

joiiillv; und if tmo is coinpi'lled to jmv flit< wlml. uiiioiitit of
iluriiiiKfn, li innitt, iiiidcr tlio ciivumstuiicvK tiiciili.(iii-il. ivpovor
(Diitribiitiim <>r imlortiuity fri)tii the otlion*^/). Ami oiw .|.'f,.|i.

•Iiinl lunti.it mti unotliiT for u i-ouiributinn to tlic cimtsol" an m (ion
In which both art) liiildc^»»). In cuson ..f luoaeli of trust thrro
inu.v U' lontiihution, ULCordinj^ to the cinuindtiinroi, Ixtw.rn thng.'

.o-tniNl.N-h who have uoncumxl in it '«'. Ami bv th l)ii. ctoin'

l,iubilit\ Act, 181M>, h. .">, a diivctor who hiw bee,mo !inhh« to
make anv pavincnt foi untrue (.tilcniint-* in » |)n.s|.ccius under
that Act ix cnfith'! to contribution "as in oasi's d" duiinicf"
fioni any other |.cr>on who .vouhi have Uvn liable to iii.ike "the

>ain<! |i«ynicnl.

L'uiitriliiitiii

bftwit'ii

to-in«iirfn<.

Sulimifiitiui,

lit" ir ^urrr tn

assured.

\\ liL'ic M_'venil iiisur IS insure tlu' wiiuc risk to tlio suiiie ji.rson,

liiL'\ an
I
uf>iiin|.lively entitled to contribution pro rutd t satisfy

the !.)>.- a;,Miiisi wbieli ;hc \ huvo all insured; 80 that if on- insurer
|mys the whole loss, ho stands in tho plai- of the assured to elai,,,

tonlribution (nun tho ofluT insuivr- >>). it is inituaterial to the
ri^dit of coulribution that tho insurances are not all in the same
name il they arc all in llio sam.' inlerest; hut no contrihiil ion
arisen between insurers who insinv the same risk to sevril lur-ons
inde|iendeiitly and without any relation b twenn thorn u|M)n which
to found such claim ,// . Xor is there any ri-ht of euitribution
'wvien insurers of dillcrent subjects atjainst the same risk, whoro
,; lent upon oil" doe- ant diniini-h the loss on th • other; as in

tlio case of insurances u|ion a 8hi|) and the frij^ht 7
IiisMiame i- a eonlraet of indeiiiiiity onlv; conse.|Ueiitlv an

lOMIIer of l.n.pellv, ll{M>|| |,;l\ ru.'lit of lb,. ;,, ,10111,1 ,|;i,. „,,,|,.,. ||i,s

.(Ultlllit. is siihroo-.ited In the ,|s„|l .,|. l||;|| js. j, , si.h.rcl j,,

e(,iiil.\ ;,s standing in his jdaee, and may pursue his rem'di<>8
:iiraiMst il |M.rs,,n |uim:irily liable f,,r tlio loss r\ As in the case
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*•*'
"'; '"":'" "fe'"'"^t '*'" "» |>r.>nii*.« wImt.. th.. I,,*, „ m„«>d

by tiK- wilful or n.^liiroiit a.t of ,i fhir,| pa.tv «); „r „r un
insuranro ,,,„,., i^ U ju.t ,it . •„ ,vl,„i-,. tl... 8l.i,M,w„..r is li;,l,|,. '/V
or of an insurance of crjfo wl,i,.|. is |o,t l.v j. ttisu,, |„r vvl,„.|, th«r.<
.»< a .Inini for ^„..,«l avoni^'o 7 : i„ ,,i| th.-s,. ...s... th.. insuror
liuvinK pui.l tho assur...! ,},„ total amount ..f fl.o loss niav r.oovor
fro,,. flK. party lial-l. as nionov pai,l t„r his u*.. tl... amount so
ptti.l, Ih,. ,„suivr has a.. l«Jt.>r ,vu,..|y than tl... us.suio.1. and
.r tim latt,.,- ,.a„ „,ako no ..|ai,„ M..ith , ,,,n tli- r.-rm-rr as whoro
tlK> ship .ns„r.Ml „as lost l.v a .ollision at s..a with anothor ship

"\V';:
^" ^^'"''- '' ^^"^ M,l that th.. n„.l,.rnrii..r. who had

l>H"l lor a total loss. ha,| „o ..|ai,u. hcaus,- th.. i.isur..,! .-oul.l havo
no actio,. a,-ai„st hi,„,„|f ^ , So wh.ro pr.>imrtv insun-d against
lnv«a« u.lfullv l.un.t hv th- ilV of th. .,smm.,.,|, i, w„. i„.|,| that
tho iMsiif,.! ha.l no 1-onio.ly ii)?ainst th.. wif.- '//'.

li.'n.-ral avei-ai.'.. in inarilin... Ia« ,s ti, ...(nhution IV...n th,. .icneriU
sevpiul owners of a ship an.l .«ui,'o to tlio lo.ss of a ;...rtioM nliiuh

'*''"'"'^-

w eacrilico.1 in tin,.- ..f .lan-or for th.j safoiv of th.' wliolo aa in
(ho oa«o of ,.a.-., ,iottisoMo.l. Tl... p,.rso„ upo„ whom th- sa.Tiliro
falls 18 ontitlcl to .all upon the othors wh..*. pn.p.rtv is sav.-.l for
ii penorni averaj.^3 contrihution, adjustrd acor.ling to' vmIu.., which
ho ninj r..covcr in an action at (!..mm..ii law for mon,.v paid (^^
But a j)orson who is guilty of. or rosponsihlo for, a wron..furacf
lead.n- to the loss, will lose his ri-ht to ....ntrihution" u„|,.b.
oxpr..ssly rosorvvd hy contract 'o). Ami it is sai.l. that th prin-
uplo of s,.neral av..rai'.., in inaritim.. law. applies to all other .as-'s
"f voluntary sacrili,.o properly made for tho cmmon h milt h
An cxtraonlinary cxpon.lituro incurixd in savin- th.. whole is us
much u «a(ri(i,.o as if ^.oods or mo,„.y's w..rth u..,-.. throw,.
away(c\ Goods. su..h as speei.', nhiih on ;,count ..f tlioir lu-

Al

;«) JA.mw v..SV/,«,A,„„(17h.;
, ;; |),,ii^rl.

(>1 ; <'i:iiiui,,riiil /„;„„ .(.,,, V /.,•,/,,

:
1874,1, 4:t \.. .J. V. liiM

; I,. U ./ci,.
IS.'j,

('} /'"/.«,<.,/ V. /,.,,,/,„„ issT,;, ,r. .1

'i. li. I!I7
; 18 (^ li. li :;::;.

f'li />h/,i,iKnii\-,,/„,,/,„,. isiis 171 r

<'-P. :i-'l
; I,. R. :.('. I'. (,:i9.

"

(/•) Sii,.,,„.)i V. •//„,„„.„ 1S771 :; An
I 'u. •J7l>. '

'"I-.J.Q. I! :;-'!.: 11 Q. B. I). .-,,,1. '

--) A'.l-X'- / \ /•,,,,/,,„., (ISIII , 1 Krl.st,
221'. S... •//,, hitriiii lliii-J . 71 r,. ,[.

1'. I'ls
. liKi^i r. :;.)(;.

.' Sf, ;,„,/. Sf.,'
v- ',,. V. .v.„'/ ,v r.,

I'..'*'.'). .•. h. ,r. r. ... 1: 1, Ap. c,,.'
'..M ;

/•/.. >:„,,.„ /•„,,' is.„ .
.-,., i; .r |.

71 : 1> P. I), '.'.i-'i

'. I..1. Illa..kl.,iri-, ./„/., V. o,,„„
^ V '" |s^(>. r,[ r,. .1. u It I,,.,

.

I"A,, (a. III.

lil,.|.:lilmrii. .1 . /i,„,/, 1. Il„ll„li,.i

Jvi-i . il T,. .r. y, H. j4... ; li It jj j<

. i'.
:

r, ,,.„,„,„,.,/... .••„„,•,•,(. (/„. V. .\(,i.„s
.v.v.„ ,l!.iis

. 77 L. .T. K. n. '>s.-, liios
A. c. 1:11.

•>



:»4 «nMMA< IH IMI'l.li:i» IN I.VW.

\ i

iimltr

ri'i'iraiiii

amigiT for th.ir ouu siiloty uml not for tlio coiiuiiou »ul'.ly cf uU,

do not oontfibiito to llif geiioral iiv.ra«.i v', Tlio glii|)owiior liua

a lion tor th.> Kononil avcruh'*' "!>"" tlio wliole ittr>,'o: unJ it is lii>

duty t<i oiiforiL- it liv liuvin(? an atl.jii-tuiont mmic »( tlio contribu-

tion ami allotting tlu- amount, or lakinK reasonable st-iiurity for

it bi-forr tlclivoriiig tli.- goodi* to tli .
.nnignoes ^c;.

Whoiv a [Mii-Mii lias Uvu Loni|KjllcMi to pay tho debt of anoth.-r

,, \<y a lesfal n'straint of his goods for tlio dobt, li.- may recover the

ttuionnt as u debt for money puidji: tiie shipowner is bound

to deliver the cargo on payment of fr<'ight only, and whore the

ship and cargo are hypothecated by tho mast'r for necessary

repair'* of tho ship, tho cargo owner may n-cover from the siiip-

ownor all sums paiil to obtain a release of lli.' cargo (,</ .
Where

tho mortgag"o of a sliiji on taking possession was compelled to

discharge a maritime lieu for wages of ennv due by a former pou-

S088OI. 'ir was held entitled to reeov.'r the aiimanl from the latter

as money paid for his use(/»,.

,, I'lion this prineiph', where an uiidor-U-nant i)ays the rent duo

to tho superior landlord under a distress or thnatened tlistresa

,.i upon hifl goods, he may recover tho amount from his immediate

landlord as a dobt for money paid to his use; or he may treat the

payment as made by the authority of the latt<>r and d. duct the

amount from the rent iluo or accruing due to hitii /'
. And tho

toniint may in like manner recover from his landlord pa\ nienU

made in respect of charges ujion tlu> land against which tlie land-

lord is bound tn protect the tenant: as a charge of r 'pairing a

bridge rati4»ii' tpnunr (k'<: or a charw under a local drainngo

Act '/ Soino taxes charged upon laml by stJitutory provision -

i)i»tr.~.

.

rent or

Uul>iliti> >

ttlintliiT

K,i;l,~h III:, i.f ffi'. ISST^. ST I-. .T. Q. B.

31; HI (J B. n. :'.«.'. iSir fiirtliir .!» to

(ffii.Tiil iiviiiiuf. AW»itt. Sliipi>iii»f.

pp. 7)1 it '«/. , Carvfr, ('nrriiijt''tiy8«>!i.

pp. 1(2 »' 'cq.

Vr r,-.,„/. ,V i'l: V. AVml 'IST"', 4!)

L J Q B. iOl :
•'' Q B. 1>. :t»

;
Il'iih *

r,.. V. I.a.,<)<;>l ISSfi:. •''> I- 'T Q T<.

•>39 • 111 Q. B. Vt. TS-i; Shami. Steel *

r.j 'w. Seott .t
r„. 1889), 59 h. J. P <"•

! ; 11 kv O filll.

(/•) F.iliH'inda V. n'iillituil">'l iiss-i).

.11 L. .1. Q.B 3115; 14 Q. B. P Sll ;

7A, n,ri,,, ;iN8!t .
.-ill L. J. Ailiii. :U ;

1.^

P. I) ;s.

,, tt.,i»uHV. /<HmviH (1S49), IS r.. J.

Kx. Iii9; 3Kx. ii44,

III' JnhKs'iiiW Uijitiil M'lil Sl-iliH I'mkit

r„. IS.,: . 37 L .1. C. p. 33; I- K. 3

r V ;is Sw Tlie Ihrin, /tSS91, .i9

I, .T. .\(1mi. 31 ; 15 P. D 3S.

1 /<,«.< V. .V./cii. (184M), IS L. J.

Ex. 477 ; 3 Kx. 7*2. Set- I.nw iif Di»-

tre!*s Atncnilinont Act. 190s,

Ik) Itnhr V. r,)vcnA,//(lM2,, 11 I.. J.

Q. B. li'.l ; 3 y. 15. US.
'/; DnwiMH V. Liniuii (IS'W), •> B. k

A1<1. 521.
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M th(> iiHoiii' tux wlieD |mi>l Ity tlio timiil, riiiHl !«• iIcIihUmI

from the nixt payment of rt>nt; if ii<>l m i|.Mjii(t.Ml, tlio Hum paid

i».«) far u rodpooti tlio amount of tix, a voluntary pivnifnt,

ami cannot Im< r.covertMl from tlir huxllonl liy mtinn. rxn-pt Uy

•pociul ii(,'r(»'m<'nt m . \Vli. rr the (>wn<r of tfoods Icavrs tlit>m

upon till proniijioit of amitlKu- at his r.Mpiist ind fur hit l..'in'lit,

ac in tlir casf of n cuniiiifo loft with ,\ cirriim Imill. r ,u tin- \\i\y

of liiit fruilc, and tiny mv tlicr.^ disth..n'M| for rent, wliich the

owner if nhlij;,>d to pny In rn'ovcr liii u'o "Is, li' ran clairn llic

Bmonnf ii» tiioniv paid for tlic ui<' of tlio t iiani mi.

I M I

Strr ri.

Di-ti

l>rt ml*ii

in

It liuH IxM'u (ttatod ud li <loui)tful i|iiOi4tion \\U II .ir an implii'd Tr;iii«H.ii..h-

dfd)t for money paid mii\ arise from traii-MUiiDim wliiuh nro ln''im'!'y'

0(|uivnl(iit fo the paynif'nt of m(>n<y; as wlnio mxids aro taken in r'vm.-nt.'

cxi'ciition for debt, or arc taken in di^<trt!SB for rent ami snld to pay
tli« sum du«'. It wouM ap|)Oiir, however, that the implication

should \>c made, there Ixinj? no distinction for this purjiose

Iwtween money paid hy the produoe of goods sold, an<l innney paid

to prevent a sale(o). But where the plainfilV has only i^ivon

Becurilx for money. a.« a hill, iHmd. or edvi^naiil, he canniit

generally rhnrire the defendant for money paid t.i hi-* uso until

the siMurity has h'M'n jiiid /) .

Ml l.iinil' \ /(!.»./.. I'tJ'.l . IS L. .1

U. H. 4JI : 1 n li ,»;. II V.

H'.i.<-.H is'i-| , ;j r.. I'. (;-.>s, 4:1 W. R
4110.

r, A-.//' V. /.,,/,,,/,;. IT'l'l , s r. |(

Hes. S,.,. I,,n, ,,f lii.tr,... ,\i,i.ii.1mi. lit

Alt. I'lu>.

I /!,/„,- 1 I/,- ls|.;
.

:.; 1,. .1.

Kx. 1:,:, I,-. M, .V W, III. S,,. ,V,„vi./,

> \l„. ,/,.,// ,v.i|
,

.-, .M,„l.l. 1:,; /w^.
..„ V ii.li;„,l /;.,.,„ is.-,.i .

•.'., L. .1. Kx.
Il'i. 1 li \ .N. .'..:;.

/. I';'- \. //..,-,.„. IM.J , .; Kll-I,

ili'l
; ll.lf'l.' \. ,/„„„»„;, i ISIH . -J

h. \ A III. .il .
/'.',, \, /l«i,/„,- is'jn ,

s I.. .Ins K li. .117; 111 H. \ C. t-.'O
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CONTKACTS IMPLIKU IN LAW.

§ 2. Debts toR Mosey Heckivku.

I><'lifsfnr iiiiiiii'T ri'i'i'ivi'd tn tlio u-^iMif unothcr miiucy n^eivcd
by a^(»urt'd tor uhmuht

Money obt:iiiiL<l by niiiii); or fraud- t'uUowiUfr moiity obtHiui'd

wrnn^rfiilly

MoiM'T obtaiiitMi by ilu' wrongful conversion of ^ihhN wiiiver of
wrong foUowiug ^oihI.s obluiurd wt'ongfully

Money obtiiincd by eoni]iulNi<>n diire>h of {xTson und of ]iro-

jterty- tindiif> iuHnenee

Money olitttiui-d by i (unjmjsion of IcjtbI |)ro«i»s- diKtres.t

Money e.Ktorted tor perforiimnee of lejjiil duty exeuweive und
ille^'al fei's nnd eiuir^ft'*

Money |>.'iid voluntHrily for illegiil eonnideratiou

Moiuy piiid in inintiike of fact -luiktake of law- iiii.stalie of
Court

Money paid for eonsidiration whieb fail.s Hub«*(|uent failure of
roni-ideral ion partiiil failure of consideration apiiortionimnt
iif I'onsideraiion

Jfouey nieivi'd by a^fenf from his priiK ip.tl—money reieiM'd by
a^rent for a |)rini;ipal -inouey received by a stakilmlder money
reieived by trustee by exeeutor

Tr.ins ictions e<|uivi:'ent to rei'eivinjr money

.".1

ol

HI

VV'lieie a defendant liab received money wliich in justice and
equity belongs to the plaintiil', under circumstances which render

the receipt a receipt by the defendant for the use of the plaintiff,

an action for money had and received may be maintained (a) . The
action was inaintiiinable in a few cases in respect of money claims

usually enforced in a court of equity (6). Tlie debt implied was
technically charged in pleading at common law as payable " for

money received by tlie defendant for the use of the plaintiff."

The advantages of this technical form of claim were that the

pleadings were general in form (c). Tiiis gineral mode of plead-

ing is now subject to the rules of the Judicature Act, which require

that "every pleading shall contain a statement in a summary
form of the material facts on which tlie party pleading relies " (d).

- \ contract of insurance is a contract of indemnity only(c);

accordingly the insurer, upon payment of the loss, may maintain
an action for money had and reocivod to recover from tlie assured

m

{", A. I,. Smith, L. .1., /'/.-//,/.» V,

l.i'udiit Sthi.ol lid. IHSIXi. Ii7 L. J <i B
S7t ; 18»S, 2Q. H. 4.M

• h; FroM-i- V, I'nidlikiiiii iSlil,. Ill

I... .T. f. P. I. ?<<(•/,..,«/. p. -,:,.

/• <%iiHll>r V. VilHt (\61\).l Wms.
Sannd. ;(!l;i. n. :2); Oiim y. Chull,,

(1S48 . 17 L. .1. C. I'. l&KS: fi V B. 11.",.

ff/l See l.inins V, li i-iliiitnUU /lOO'* 79

I, J. K. B. S-); 1910 1 K. B. 41.
((

:
AiiU. p. .Ml.
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any sum> the lutter may Lave reoeivod in oxoess of tin; loss from
tlio puity liublo ^,/;. This riglit. of the insurer is a riglit of sub-

rogation; it oxibts where no money passi's, and the rights of the

parties ar>' asi'crtainoil as „ result of taking an account between
then) u noiioniil completion (fyi. But the insurer has no claim

11 .loncys wliieh are in the nature of a gift to tin- assured, as

moneys approjiriatid under a troat\ to indcinnifv against war
losses 80 far as they were not insured (A) . An underwriter on

a ship lias no claim to money received by tlu' siiipowm-r from an
insurance upon the I'reiglit, because the subjeeta of the insurances

aro distinct, and tlie payment upon loss of freight liocs net

diminish tlio loss on tlie sliip (j). Contracts arising from agret!-

monl may also result in a receiving of money (o tiie use of another;

as in the case of an agent in the coursct of his agency receivinj.'.

money lo be accounted for to his principal (feV

Ch. I.

Skct. II.

U liiiv a jierson has been wrongfully or fraudulentl\- deprived Mimoy

of the possession of money, ho has a remedy by action for the wr^ng .V'''^

specilie wrong or fraud, or he may in general waive the wrong, and '™"'^-

claim the sum rcccivoil by the wrongdoer as a debt. -Subject to Money

p the rule regarding the suspension of the remedy until a felon has J^i^""''^
been jirosecuted {f , money feloniously stolen may l»e claimed as

a debt from the thief; the owner being entitl«l "either to hrintr

trover or trespass for taking the particular coin, or to waive tiif

tort and su(! for money had and received " or. The remed\ is

only suspendi'd where the action is brought by the person directly

i.ijured by the felonious act against tho criminal himself n . and
the ebjection cannot he taken l)y pleadin;.', or upon the evident^ at

the trial, but only In an application to the (Jourt to stay the pro-

M

[f I ;,>/. //,!,! V. r,ryi„i, ;iss:; . .-lu'

L. .1. Q. B. liiiti; 11 Q, H. D. ;iS(i:

llHt'uuint V. Ili^hn),
I
ISS(i), M L. .1. (^ H.

407 ; IS y. R. I), ;t7:i : h'.st ,./ i:,,,,!,,!.,!

Fill' him. V. /«««(•« i IS'Jii), (.(I L. .T. i). R.

36: (1S97 1 Q. B. 2Ji>.

ill) ir/iitr V. liiAiuMii isu , II Sim.
27:!; Ihiirill V. Tililiiiis (issd . .•ii) I,. .1.

Q. li. -n : ft Q. B. I), .wo.

(/'/ Hiiri'ittui V. limlticuniiciii isS2). ."»!

L. J. Q. B. .54S; 7 Ap. Vn. Ii:i,t.

(i Si.i lil«r.. V. Ililililii, ,1SS1 , .1.1

L. J. Q. B. -Ihl: KiQ. W. D. 706.'

{/, S.-0 /...»^ p. 72.

(/ H'iihiaham v. Siwn- (1070), 2 Wins.

Siiuilil. 1(10,11. ,«
; i;,, V. I'lul,,, IUKI

^

17 Vi>. :i2ll ; /;.,• p. Il.il tN7i) , 4S L, J.
Hk. .'>7: 1(1 Ch. I), (1U7.

'//; I'Hrkr, B.. .V.«/(V. //.(i7//«</(185n.
20 1,. ,T. Kx. >:>»: li Kx. ;i.-)l :'iiiicl «,.
<l,i,in,i- V. Itiiiihss lS(i2 . ;il B.-IIV. li.M :

:)I L, .1. C 'ih' : l-/„iirrY..Siiil/,r\ss.:,.
Ill Q. B. I). ,-,72.

11 IIAili \. s,iitl,iii,i ilK4.i , U L. .!.

K.\. !»',i: l:i .\I, \ \V. (,(i:(; o>/„„« v
(l.llili (IST.j , 42 I,. ,r. Kx. ."i:i; L. K.
H Kx. ss; t:.i- p. /;«//(i87i)\4S L J. B
.-.7: ItiCh. I). i;i.7; ,l;,,M,.,x. h;ndlu,
{Iti^r,;, :,:, L. .r. (i. h. I2ii : 17 Q. B. D.
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I'aut I.

Money
obtained
by false

pri'tencec

Under a
frandnleiit

contract.

Honey
obtaine<l

wron^ffuUy
from a tliinl

party.

Wrongfully
takin^ir fepy

of office.

' oiidings (o).— Where a person has hceij induit'd to i>a.y unmvy by
lalse pretences, ho niaj itjeovor it back in an action f.^r money
received to his use (;:;;. If he paid tlio moi'.oy knowinj,' the pre-
tence to be false, the rt^coiver cannot Iw convicted oi' the ciime of
obtaining money under false prcti'ncos; and it is said to he
doubtful whether the money could b.) recovered back in a civil

iiction ((j).' Where a person has paid money under a contract
wliich ho was induced to make by fraud, ho may in general avoid
I ho contract and recover the money as a debt for money received to
hi.s use; but whilst the contract remains opon ho cannot so ehiirn

tlio money (r).

I pon like principles where a p.'rson lias wrongfully obtuiai.>d

the money of another from a third party, knowing ul tlio time
to whom it lieloiigs, tlie rightful owner may reeoviT it iis a debt
for monev received to his iis(' ^.s : a> wh re a pcrMui has obtained
payment of another person's debts, by fraudulently representing
to the debtors that he had authority to collect tliemin; or has
knowingly received partnership money in payment of the [irivate
debt to him of one of the partners («). Technically, rents re-
ceived under an adver.se title could not be recovered in an action
for money bad and receivo<l. but only as mesne prolits, unless the
eollectoi purported to act as agent oF tho tru(^ owner (x). Where
a person has wrongfully taken the fc^-s of an oilice of which another
person is tlio rightful holder, the hitbu- may recover the amount
us money received to his uso(//). But he cannot in right of
his otlice recover gratuities given to the jierson actually jierform-
iiig the duties of the olHc^ (z\ And it s-vms that a mere claimant
to tlie oliiee, not duly invested, cannot recover the fees in this
form (a)

.

... Jr,fh V. A'.,,i/,„,„, IS7J'. 411, ,1

Q. B. 3011; L. R. 7 q. H. ;-,.-,4
: /,'..„„- v

r>\f,h,,/,„ iHsi
, 1(1 (}. n. I) :iij

.

.Iprleliii V. h'i;i„l.i,ii 'ISs:m, ,-,.-, 1, .(

Q. li. IJli; 17 W. B. I). \y.\.

'in Mtirliii V. Mi,r,i,ii, Isi'.P). | Hr \-

B. •-'80; llnllv. /.7v IS.iH, 1 ]: A- HI
7W;).

'./'; Bramwi.jl, T!., /,'../. v. Mill^ 'lS.'i7)

•J() L. .1 M. f". S(i : Drarv. \- 1?. (•. C. -im.

!r) See pr.xt. y, jiin.

» l.illhu;,,,.! V. ()',//,.;«(. ISl-i), ti

Tuunt. '277 ; /:.'.' v. \l.:.>:i,,.'.:,: '!«;-.<;'

is C. B. .114.

1/ .(/,./, -//xv. Hiiiri,i, i(i.')7', 'ii', r, .1

K\. oL'.S.

Ill': K'nii'il y. H'oiiil (IS7r, :ii) I, J
Kx. 1U7: L. R. li Ex. 2i:i.

I) I'Im-'iiwr V. Mnrshnll IS.'ili, 3
L. .r. V.%. 1 SI : 2 Cr. i M. 4!>.-,

; link-
•1,1111 V. />.„// (1S77), 4ii L. .T. C, .>4.') • 4
Ch. D. 144

'/ S/„i/ V. /;)«;/,(..) 1 SKI , 111 L. J
Kx. .iO: (i M. i W. G;fa; ,/„//w, v
l!nh,,'h IS,-i7\ 2!i r,. J. Kx. 380; ..> H
>V N. 432.

(.-' Hiil/fiiv. /li.ihlloif/, l\VMi).6T.R
(IHl.

f". S(>e fiiiie// V. Milhiiil.- ;'1772, 1

T. K. 3it9. II. ',/
; (177S . ;( Wils. M.5/i.
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A iK-iwii wlio has received in piiymciit for u vnlaablo considora- Ch. I.

tioii money wliii'li has been wrongfully obtained, may retain it
^"'_

a^'ainst the party defrauded, unloss the recipient has notice of m,'""""'*'

the wroiii,' (/>;. If ivieivet! bv a nerxm inerelv as a^ent or bailee wongfully

e PI 1 1 "i , . , . , (ihtaincd and
tor sole kecpiiij,', lie niiiy b<' charged with it so long as it remains pai.laway.

in his hands; or if he has paid it away after liuving notice of the

claim (f . Moiuy paid to a bunker is recofvi'd upon a contract

of loan, and the banker is liiblc only to the custoiivr from whom
ho received the monoj bond fi'Jr as his own imless the true owner
can idenfify the money in (ho banker'- hands, and it is free from
any claim of the banker against his customer (<f)

.

\\ hen a person lias ^^roJl^llllly coineited j^oods iiit(( uinin.y.

tiio owner may waive llie wroii^' and riMover the ]iroreed> in an
action for money received to his use^i^^. The true owner has
recovered in an action for money had and re ei\eil, the jiroceeds

of hills of exehaiige oi- olli;i- securities wrongfully lonverted

into money;/ ; of slock sold under a forgi'd poucr of attor-

i"^'y
[<J, • "nJ of good- seized and sold under a x\rit of cNccutioM in

the belief that they were the property of the execiitiou dr'litor
'J>

.

- AVhero the goods of a bankrupt have been assiLTiied after an
act of baiikiu])tcy, or by wayof fraudulent p.c'feieiKe, the trustee

in bankiu|itcy may treat the transaction as void and iv( over

the gooil- or their value; or, if the goods have l)een sold, he may
claim till proceeds a- money rewuved to his mo[i). So if the
goods of a bankrujit have been seized and sold in execution, after

notice of an act of bankruptcy (/.•'. I'pon the siime prineiph'. if

coal ha> been wrongfully severed mid sold by the ou iier of an
adjoining mine, the owner of the wiiil may claim the j)roc4'eda

as money received to his us-^; but h\ waiving the wronsf he is

Stoney
nlitaiaed by

couversion of

I'roceeds of

realty

wrongfully
st'vered.

*) Cil/.i,,,! V, /.,.././ ISKi , ;i I.. J. Kv.
o(> ; II M. \ \V. >{•,: h\,st-, v li,,,,,

(lSf,2>. :il I,. .1. V.x. \M: 7 It. \ X.
8S1 ; '//»./</...,« V. i-h,.i,sil,il, lliiiil; IS'>:i .

6-' I.. .1. I'. ('. (II ; ilS'.i;) A. C. ^sj.

<) All,, V. l!,„kh,.ii.-, ISliS . 7 L. .1.

tx. TU: :i M. & W. ii:i:i

(/) Ciii/.iHilw. A.,//,/ IS 10 , ',» r,. .). Kx.
4ti ; « M. \- W. I'll : l,y„„ v. .l.,l,i,sioi,

(IS(iS), f,. R, :i II. L. 1,

( Ihiiihr \. I'liiixi/i iMiSi. Ill Kast.
37S.

/ . Illlc'iml,,,, \. Ftiiilliii, IS'J'.I
, 7

L. J. O. S. K. B. :iH ; 9 It. * ('. 7:is.

I)) SI,,,' \. V,n:yli 1S27 . 7 T. .f. O. S.

K. li. 2111 : li U \ C. .i.-,i .1/,,,,/, V.

h;„i ,.,/ is:;i ,
.' cl i l--. ...•,(!.

/. n„ti/iii,u V. .v./i/.i;,v< ls:;i) . s 1, .1.

i>. s. K. It. :;'ii ; 1 It. \ Ad. i!41.

I ItaukruptiA- .\i't, lss:t. ^s. 47. -ts ;

M,i,l.i\. /, /,l,i„i„ i\s;i>:. 6'.> i, J Q B
liil : I. H. :, y. n. 27.^; //,,//,„/ v"
.V,r,W (lS7(i; -M I,. .1. C. V. 24.-.

: L. R.
.'. C. I'. 47S: s„iit/, V. Ii'il.,,- lar-i .i>
I.. .I.e. P. I.-).-,; I.. R. sc. r. ;j.-(i.

X) Batkruptiy Ail. 1S,S,3. s. 4.')
:

Biililiriiptiv .\if, issm, . 11 Sey I ma.--

V. /l„'ir,- 'iSSO;. /(IL J. C. P. l:IO; II

Q. B. I). SI : /ti,f',r V. //,,„,„„ 1S,X,5).

17 4. B. I). 1,S2.
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Paht r.

Waiver of

the wnmfi.

Following
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wrongfully
obtiiioed.

Sale in

marker overt

.

bouiul to allow a (Icdtiction from the piieo lor tlic aLtiiiil costs of
raising tiio coal (; . Where fixtures have boon wrongfully scvcr.-d

and sold, the owner may rito\ir the proeeeds us monev roc eived
for his use (»»)

.

If the owner of j.roijerty which has been wrongfully sold
adepts payment of tiio [)rofeeds of the sale, or any part thereof,

from tiie seller, he waives nil right to treat the wrongful act as an
independent ciiuse of action against the seller according to tho
maxim: qitod •"•wil plucuit in rlrctinnihux anipllus (Uniilirrrr von
potest, nm\ he cannot afterwards bring an action for damages (« ;

nor, after recovering the proceeds of the sale, ran ho claim for the
value of the goods in excess of that amount ;'o^ . A mere demand
of the proceeds of sale which is refused does not waive the wron";
and the owner uj)on the refusal may bring an action for damages
or for the specific recovery of the goods (p) . But the acceptance
of the proceeds of a wrongful sale or conversion has not the effect

of a precedent consent, so iis to preclude the owner from insisting

upon liie tortious character of the act (qj.

Property in goods may be followed and claimed from a re-

cei\er, though he received i)08SC8sion without notice of a defect of
title

: and if the goods have been converted by him the rightful
owner ma3 claim the proceeds as mon-y received to his use (r

Upon the same principle, wiierc an agent paid in a postal ordei-

belonging to his jirincipal to his own banker, who credited tho
agent's account with tho pro.mls, it was held that tli(> principal
might recover the jirotwHls from the banker (.«); and where a
bill of e\clianee or chippie payable to order has been stolen, and
endorsed with a forged indorsement to a person who |)i-e>ents it

and receiv(\s payment, the rightful owner may recover tlic> money,
as rec-eivcd to his use, from the recii.ient unless he be a lianker col-
lecting a crossed ehe<|ue for a customer 7 . Kxc-eption is made

'' /..".//,. [{,,, is;i7 , s I,, .1. i^. n.
IT; 7 A. .V- K. 4JC) : ./,,/„„ v. fi, i.,„

1N71 . 4ct L. J. V. ;iS'); L. R. c. (•),.

TJ2: Tii.i/,, V. Mml,;i, 'ISSO , W I.. J
('. -J'MJ: l;UI,. I). .-)T4.

»0 Iiiilimi V. Il'Hiieiii ils|-J\ V2 L J.

H B. .').>
: :t Q. n. gr.i ^ /,•„,/,„„ V, ll.„ti

iwih . i;; L. .I.e. :<><.!
-,

i,s' s) -j t'h. ;foi.
')' Il,-eif,\. Sp.iiroii- 1S27 . 6 L. .7

<). S. K. B 1 ; 7 B. i (• ;;in : hiH,.,"
V. ("-,»„« (isfic)'. 2!) L. J. Ex. ir.t • .->

II. i- N'. ISO.

;.,; s,„,il, s. Ii„u, iiN7->i, M L. .f

l". P. IV); L. K. s C. P .i.-.ci.

/' Vnlf.,1 V. S,i,„/,,:i ISIS'.. 17 L, .r.

C. v. 249; .') P. IS. HN(i.

{./ Iliiiihiy. l-niiHHp (ISON. HI Kast.
:>7S : Miiisl, v. KmiiHn '18:il , 2 <'l. &
F. 2."ic); Itic, V. AV,y/'(ls9'.» , ci9 L .r

«i. B. :i:t: (I'joO) l Q. B. ,-.(.

[>•) (ihii, V. Il„l.,r (1811 . l:i EhsI,
509: /(fl<iw.. V. J.nnili,,, ,( .V. ;/ /;/
(18fi9). (i9 L. .T. Q. B. 164 ; 1900 1

<i. B. 270.

») t'liti- .1,1 Si.,-. V. r„;<,n ll,,„k i,f
l.;i„ln„ fl8S6 ,

.•)'! L .r (J II 711 17
y. H. 1). 7ii."i.
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of till' sail of goodf* ill market ovcit in tlic usual courx. of trade,
wliicli at coiiimoii law gives a -ooil title to a buyer who takes
them hoHi't fide and uitliou) iiolic of any defeet («}. By the
Larceny Act, IStJl, s. 100, and Sale of Goods A. t.' I8!»;{. s. 14.
the proi)orty in stolen goods sold in market ovr-rl is restored to
the original owner upon eonvietioii of the thief; but the restored
title dates only from the time of the eonvietioii, and does not
entitle the owner to charg' interineiliate pnnlmsers ;! . Sei t

.

100 of the Larceny Aei, ISfil, ,.,mides that a ivstilulion order
shall not 1.0 made ' where a valuable s.-emiiy shall have be<-n paid
or discharged by some jierson or body eoiporafe, liable (,> (ho pa\ -

ment thereof, or being a negotiable instrument, shall have be.'n
hoihi fidi taken or n-vA\oi\ by transfer or delivery, by some person
or body corporate, for a just and valuabi,. consideration, without
any notice or without any reasonable muse to susj.ect that the
same had by any felony or niisdenieanoiir been stolen, taken, ob-
tained, extorted, embezzled, converted, or disj)osed of." This
exception, in the case of a bond, is an answer to a civil action (// .

I'l the case of an overdue bill of exchange, or promissory noti','tlie

person who takes it cannot acquire or giv(^ a bettor title than that
which the person from whom he took it had fz] . A banker's cheque
payable on demand is not considered as overdue until after u reason-
able time for presentment has clajised, which dp].ends upon the
eircumstaiices of the case as givin- , aus,. lor suspicion and iiKpiirv:
and when the rightful owner of ,i che,,iie has lost it or lias bivn
wrongfully deprived of it, his right to recover the clie,|ne or it>

proceeds from the hohler dep.'iids upon whether the latliT took it

before 01 alter such reasonable time had ela|i8i'd (a

-Money wroiiirfnlly obtained by means of unlawful eoriipuisioii

or extortion of any kind may be recovered back as a .Icbt for

money received : as nionoy extorted by diirrss of the person, that
IS to say, by iin|>risonmpiit. or threats of impiisonmeiil or of

Ch. I.

Seot. II.

Ne^tiable
in^ttromenta.

Money
ubtainod by
oompulsioD.

Duress at
tho iionton

L. J. C. 1'. .-.liJ : 1 V. v. I). .)7s ; JI,M,!f
V. hiihfi isTii , I.-, L. J. Kx :•:,:>: i

Ex. U. H<>s : I'tit,,,/ (iiiit <uHini r„. y.

irils..H issii
,

1 1 I, .T. C. p. 713 ; Bills
of Exdiiiiiiff .\c't. 1SS2, s, S2

: Bill- of
Exchaiijtf (riisM'd ('lii>(|ue« .Vet. I'JUil.

" Si'C llili'/riii)' V. .N/>l«/ jISHl , 111
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;
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(ViNTRACrs IMIM.IKI) IN LAW.

IxTSonuI injury. WIkto u imtsom whs iiirpstcd iiiidcr .1 writ of

ciipias to liolil to hnil diriTtpil jiofuinsf unotlior jmtsoii, .iiul w is

i>lilis;c(1 to pay tlio sum imlorst'd upon tln^ writ in orrlor to olitain

liis rclfuso: it was hold that lie niiirlit r^rovcr it Ijack fio.n ihn

Hliorill' af. money rcocivod to his ii.<o, althouirh it had hiM-u paid into

lonrt and paid out to tiic cxi-i'iition creditor />. Momv ox-
lortod hydurcsiol' (.'oodsdr othrr propcrf v, that i> liy w ithhohliiii;

the possession of property wrouL'fullv taken or detained, or by
throatenin<r injury to property, may he recovered l)aek: !is where
voods are detaimil under an Mufounded or exee.ssive claim of lien,

whicli is paid to rodoem them > .- A\'here llie solicitor of a mort-
uairce thri'ateni'(l to sell the moitiraared property unless tle^ mort-
tra?or would pay rertain cliarj^es in excess of what was properly
due, the mor1;;af,'or havini; paid the sum demanded in order to

jirovent the sale, was held entitled to rerover back the excess (V

.

.\nd whore a mortCTiree refused to execute a transfer of his mort-
iran;o unl(>ss allowed for cost> a sum to which he was not entitled,

and the transferee by the direction of the mortiraiior paid those

costs under protest, the mort<i:agor was held entitled to recover

from the mortgagee the amount so paid (p.'. So where a solici-

tor, acting for the mortgagee, detains the deeds from tlie mnrt-
iragor upon a claim of lien for charges against the morti,'aL'ee. for

uhieh till' mortyatror is not lial)le upon pavrui; oil a mortgaLre
Iho amount so paid may he recovered in .in action for monev had
and rwcivod / . The lien of a solicitor extend>- only to l.-'s

taxable cost<, chaiLres and expenses, and not to ailvames on lo.in or

for other pinposes; and by taking a security for his uvnci;i| costs

and charges, he presumptively abandons his lien /; .
- But incmoy

paid in compromise of a ho>M fiflr claim of lit'lit to detain the
goods, and not merely to reh'ase thi'm from uTdawful detention,

cannot be recovered back; it is then paid under a valid contract
for a good consideration 7* . and a per-on is not entitled to .ivnid

h) li' M.^Mil w n„l.,i, ISfi; , ;;; L. .1.

«. B. 12; L. R. :iQ. B. IS.

(<•; .llllnj V. tl-lllltihlx 170.1 , 2
StninKC. ill'); Vinlt v. Vharil lS;i.i , :)

I. .1. N. S. K. H. 7: .'> n & AH. .siis

;

.V.,ii(« V. Urili^li I'.iniiiii slii]:piHii r,i.

ISiKi), :in L. .1, il 11. 2-2'.i ; S H. I. C.
:!:!<. »,; (;,l.-H,Ui- x„fy. /'fcA,,, .isao .

•W L.J. Q. B. :i71 ; J.) Q. B. O. i:f.

',!) r.w V. n^f/.. ]^n\ 7 Mtiii. &
li .iS<l.

' Fif^ft- V. P,,„lhl,'n!i iscp. ;n

L. .r. c. I'. 1.

:./'i irahtiihi V. y,,:i„.,i 1^44 , 13
L. .1. g. B. 2.-)S: (1 Q. B. 276: Rf
I.l.iviltii, 'IS'.ir. fit) L. ,r. c. 7:(-2; 1891)
:t Cli. 14;>

V, !! r.nil,.,- .V <„,
I Sill . (in L. .1. C.

•-2.-1; ISiU) I Ch. KfO; I!, Dnuylat,
XinM^ii f; („. ;ISil7'i. 67 L. .T l'.'8,5;
ISnSl 1 Cti. I'.li); n, M,„-n> iHM)7), 77
L. J. K. B. Jtii : ii»n.-ij 1 ic. r.. 47,t.

(Al AHef V. Iliiiklw,,,- i'ls:is,. 7 L .1
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(II. I.

Shct. II.

I'rij|iirty

''Itt.^iuod bjr

uuduu
iiiduenoe.

a toatittcl upon tlio giouiul tliut liu was imlmed to fiiloi- iulo tli.

contract by (luie.ss of property; duress of tliu ptsuu boin-,' alon.

a sullieiuiit compulsion in law to giM' tlio ri;,'lit of avoiilinj,' a
contract induced by it {ij.

Wlicrc parties stood iu ourtuin jH>rsonal relations, the Court of
Chancery presumed, and this presumption must h' made now in
all biuuclies of thi; judicature, the .xereiso of the moral duress of
undue inllucnco, which entitled the person alfoctod by its pre-
sumed exorcise to recall any gift or benolit(/c); as in tho case
of a gift from a child to his parent, or from a ward to his
guardian (/;; a gift from a patient to his medical :idvisor(w);
a gift to a spiritual adviser or director (h); a gift from a client to
his legal advisor (o;. The relief stands up..n a general principle,
applying to all tho variety of relations in which dominion may be
exercised by one person over anotlicr(p). -l!ut the partv so
inlluenciMl can only obtain relief ujjon tho t<>rnjs of restoring the
other jiarty to his original position (7) ; and if the relation
lietwi'en tho parties changes, and the possibility of influence ceases
to exist, the right to recall the gift or beuelit may i)o extinguished
on the ground of confirmation (r).- The Court may take awav
from third persons the benefit whieli tli-'y have derived from the
undue inlluence of others (s).

Money obtained by compulsion of legal jirocess cannot, in the c.mpi.l-

absence of fraud '•© recovered back in an action between the same
'ill,',',':"'

parties (/,i. The ,.rinciple applies where payment has Inx'n mad-
pondinn the proce<Hliiiirs, and although fh- prooo.ss lias never

,., .>kfi/' V. /(.,//, ;IS4II), !i L. .;. (1 u
2ii; U A. ic ]•:. <i.s:f.

i*) llii,/iir„i„ V. Hn.'<lfi 1S(I7; 11
Vts. JS'I

; 1 Wli. A; T. L. (•. >il. Soc
Hours y. itiyhoi, n'JU'Ji, ;s I,. .1. K. B.
7% ; (laoii; 1 K. B. :i»o.

(/; .lirl„r v. //.„/,„« (ISH'. 7 Biav.
.V)! ; atfd. (isiii , ir, L. J. t'. .'11

:

.Suf-ii/y. A''J/'/ ilH.iOl, 'J.'i I,. J. (' 4S'
.'> H. L. C. (iJ7.

im) Al/iii V. Jhiis J «.')()), '.'{I L. J C.
44; 4 Di- G. A: Siii. 133: Jl, '>i,/f v.
Suiit/iir 1S.">2), -11 L. .r. C. 472; " Hun-
5:i4.

;«J Jlni/iitiiiii V. IUl.^,l,ii .lS()7i, 14
Vus. ii^O; 1 Wli. A- T. L, C. ^47;
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DistrfKH.

k'rtninated in a tinal order ir judgment {u). Monoy |juiil in an
action without defending it, or after a defouue wliich has failed,

cannot bo claimed back in a now action aguinsf the former plaintiff

upon the discovery of new evidenoo ^x). And money iovi'd ')v

execution under a judgment cannot be ivcovereJ back in an action
for mono^ received, tiwiugh tho ju'l-.nnat may have ho(^n sigurd
or the execution issued irregularly or for an excessive iimount;
the remedy for the abuso of I jgal process boiiifj l)y application to

fh • summary jurisdittioii of the (^oiirl to s<'t usid -.nwiid the

proceedings; under wliich the money wrongfully 1. vied niav be
recovered back by order of th" Court or by action ,//;. But if

the wrongful compulsion bi- not jusfitiod by tho process as it

stands, an action may be maintained to recover back tin money
paid under it, because the validity of the process is not questioned
in such action, but only the execution of i : as where goods were
taken under a writ of execution which wok not the goods of the
execution debtor (z) ; or where a person was taken under .i writ
of eapias which was directed against another person (rt^.

Upon the same principle money obtained under a distress of
froods cannot bo claimed back as a debt for money receivcj: tlie

projtei- remedy for a distress being an action of rei)lovin. or of
tiespa.ss for taking the goods (fe). Hut the tender of a sulliciont

sum to satisfy tho distress, made l)efore the impounding of the
goods distrained (which places the goods in nisfofh'a Ief]is\ renders
further detention of the goods wrongful: and if such tender be
refused and an excessive sum ho domnndod and paid for the relea
of the goods, it may bo recovered back as monov received '/.\

Mnl.ry

extdrti il

pcrfoiiii:

<if liir:.l

f..r

inir

.li.tv.

Kxcessivo fees or unjustiKed payments extorted under colour
of an olfico may ho recovered back: as by a justioe of fho |>eace

for granting a publican's licence (f/); by a .sherilf for ex-eiiting

(« .Woi.O V. //(//„/„, /',j^y IS!).),,

i;i r.. .1. Q. n. j-.t, : ;i,s;i.v, 1 Q. n. :i.|.).

J- Maim,! V. l/(iin/ttoii 1797 . 7 T. K
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•JEx. I.i. .Sf lll'll/„„\- ,/«..',„ ;1.. (111.
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j.iowjsbi.»j; hy u. jjuriuli ulork for making extract* fmrn thr

register (/); by tlio steward of a manor for uilmissiou to lojiv-

\\oUU{f/ . Upon till" saiiiij principle a porson rucovcro<l hurboiir

dues deniaiidod upon niiirles cxviupted from cliargo, and puil in

ignoranw of the oxotiiption(A;. At tli.' coiiiiu..u law, iiiiIons

tlio contract provides for the amount to bo paid ior tli.' (jjirriag*-

of goods, u common carrier is bound t) carry jroods for m reasonable
reward, and tlie ow nor of tlio ^oods l):'ins^ willing to pay what is

justly due, but obliged to pay an oxoossivu amount, may ivoover
back the excess as money nooivod to his uso j\ Charges madi'
by a railway company in oxcoss of the regular rate for tlie cur-

riage of passengers or goods may bo recovered back in an action
for money received; railway companies being under statutory
obligation to chargo all persons equally and after the sumo rate

under the same cireumsttincos 70 . The Railway and Canal Traffic

Act, 1354, prohibits railway und canal companies from tjiving

any "undue and unreasonable preference" in trallic; i)ut tho
jurisdiction created for such cases (which is now transferred to

the Kailway Commissioners appointed under tho Railwav and
Canal Traffic Act, 1888) is exclusive of tho ordinary courts; and
no action will Ho for charges made in violation of tho Vet and
paid under protest, l^forc an adjudication has Ixvn made by the
Commissioners (r . A claim for rnoroly oxoessivo charges is not
within this jurisdiciion, and must be made in the ordinary courts
of lQw(7n). Upon the same principle a candidate at a parlia-

mentary election roeovorod moneys paid to the rotiirnine olfieer

in excess of the sum allowed by stntiib- 'w\

Cll. I.

skot ir.

rhar«i' by
iiirriiT.

Money paid voluntaiilv. that is to say, uilhoiil eoinpiilsion or H.m.y paitl

extortion or umluu inlliieiiee. and uitli a knowled-.' ..I all the
'"'""»'"'y.

facts, eaniiot be recovered, althoiiyli paid u if hoot anv nin^iilcn,-

') Jiiu' V. /•„,„,„, IMIK . J H jt .\i,i

If) Sh.l. V. ».///,(«« 'IS-,:):, n I,. .1.

V.\. IV,; ,s Ex 02.').

•ij) Ti,ih,,,n V. iliiiliie, (ISoin. :;.")

L. J. Q. B. an : ->E >V- IV 9l:i.

//) l/'M/iiiw Eieler r,,,/!. 'ISS7 , All

I.. .1. <i. B. 4.i(i.

( .h/llil;/' y. n'il'iiilv.uhl ISIi.ll
I.. J. i}. B. 711: ' H B s:i7.

/; I!. II'. l:,i V. Kiill^ii IHriS.. :is

I.. T Kx 177: L. I{. 4 H. L .'i^ ;

I
. .V .v. //. R.I. V. /v.,,./../ IS7S , is

L. .1. U. B. J-J ; :i A|) C'h liijl) : st„„.
V. .Mi'il.iii.l I!,/. liuH:, 7!) r,. .T. K. B
I'l^

: 1 1 9111: i K. B. nOii.

/ I'lnl,:lifii Ilii I-. Hh'lhliuil Ii'.ii ('!

IS'.I)
,

.-.'.' r.. .r. H B. 414 ; >r,<i. R. 1).

I 111.

'/' '/. If. I!.,. V. /,'.,. r,„„,„,-,. |,si
7 ^i. I!. I). IS'.': ;,•.,/. V. It,,. (:„„mr>,'.
lss!i

. .-.s L. ,1. Q n. •.>::.! : -ll (i. B. O.

II Un-'i:. V. T,;il.,li;,„ |S!I , I) >

L .1. Q. B. 4011: lS9:t 1 (J. B. l.'I.
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P«KTl.

1

1

: n

MuDcy paiil

fur Ult'trul

iXlllHilltTl-

tiun.

tioii; a« a puymont luadi- hy way ol" a gift (o;: or u puvittent iu
di>eliargf, of a ilobt ioiitrait»<J during inniiK \ (p , or in losjMrt
of 11 I luiin which might lia\o boen ivsistcd us 1.. lug founded upou
an illegal consideration (7; . And :t i^ inituittcriul for this pur-
po.'^o whuthor tlu« payment io madi> upon a more denmud or in

an action (ry. Acordin^dy it was held that whori- a jiurchaMr
under a coutrait of s^lc paid the dcpo-it, knowing that there wii»
no sullicient tontratl to satisfy the Siufut.' of Frauds, he . oidd not
afterwards claim a return of tiji' deposit merely upon that
ground («}. Property or income tax nuist be deducted from tho
ucxl payment or instalment; if not then deducted the payment is

voluntary aiid cannot be nnovered (^ . But the imymeiit of a
bill of exchange hy the aei .ptor is not such n voluntary payment
as precludes him from disputing tiie (oiisidtration of the hill

and recovering back tho amount from the payee (ii'. hi the caso
of payments under an illegal executory contract or for an illc<.'al

purpose, which are volunlury In- leasoii of the illet,'ulity, so long
as the contract remains executory the |iayment may he re-

covered (.r). ^^'lle^e, however, the payee has performed the
stipulatio.is on his part (cither wholly or in part), the pa\ ni. iit

cannot be recovered l>ack(//). To this rule are the well-known
oxeeption.s of payments by jK-rson opjirossed, or the victims of
undue intlucnoe, or payments under a contract made in c'onti.i-

vention of a statute. In all these cases the delictitm is not pur,
and the person making tlie payment may recover (-"i.

S!.X?,iIit;'!k..
^^*°"''^' P"'*' "'"''"' "'i'*l^'<'' «'• i>,'i'oraiice of fact may he recovered

offset. back, where the supposed state of fact is such as to create a liability
to |.ay the money, wiiieji in reality is not due («} : as money paid

K. B,

!»
Q. B.

(7)

T2i :

(',

•.'•-'4
:

(»;

Q. B
(')

Q. B
ir„r,

490.

("/

Ex. 1

//...',» V. /,'l>/(l,/y I'JCIil , T,s L. ,1.

7»6; (I'JUy, •-' K. B. :iliO.

I'lilinliiii V. CdtiiiU (ISNtf). 39 L. J
74; i>4 Q. B. 1). 16';.

Il'l/mii V. Jiai/ , 18;i!) , 8 L. J. Q. B
10 A. k E. 82.

ini.-o„ V. A-rv (IS.TO , S L. J. Q. B.
1" A. & E. 8l'.
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811 : 1 Q. B. \>. TI4.

'
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Hci-. & I". 4(17 ; rt v. iVuhh IMO)'
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^- •' I't; (» W. :12(I; llmn.iHH s.
./.>/,/,„,,
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The la.-^t c-,cm' Wim uut nfcrri'il tc iu
f<,H^uli,l„l,,l K.rpl„,„r,„„ r„. V. M>i,a,,ii-e
(ISiitf), (i9 L. J. C. 11 : (um\) 1 CJi :17
Aiid Mf /,„,/, I't. III., ciiHj,. IV.

(:' Ificiyv. /lo„rM<it (\:m)). 2 DoujrI.
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'
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t'oi fiomU .-.old uiider u iiiiituku in the weiif^ht or lutatuniiiont of Vn. I.

tlio iii,tt,\s 01 in tlu) laliuliition of tlio juic^j ,// ; mon ^ (mjij upuii Z"*^J!\_
au wi ii •oil!, stiiloiii.iit of uui;)Uiit, witliout iiotu\' of tin- error {c

feeB \>a\i\ to u director for sorvioix rendered during a jxiriod when
his olli. .• wub vucatwl (d). Where a siiorill' had paid over the pro-
ceeds of au execution to tho judgm.'nt creditor, in i>,'norunco of ,,

prior u. t of Imnkruplcy of the debtor, and wa« aftorwurds com-
pi'Utd to puv till' .xuiin' Miiu lo Ihf till-Ill' ill l)iiiikni|>li\ , hr wu-
held iiilitlod lo ncoxer it hmk from ilic iu.li;iii».|it creditor ^e;.

Upon this principle, where u t.iiiiiil liud |iiii(| ri.|it to the agent R^nt p«id

of hi> landlord, in iiriioiinire th^i his liiii.llord > e-tiiir ii;id ilctcr- '""I'-f ml.tukf

mined, lit: \\us held entitled to recover biuk the rent mj piiid in iin

action for money hud and received Jj. Wh-iv a tenant had paid
a claim for tithe rent-charge including by miHtake th(< charge upon
land not in hi- oeeii|)atinn, it was hold that he might recover back
the Mill, not chargeablo. though the tithe ownor had then lost Imh

reined\ airainst the real oeiupier by lap'cof limo (/7 -.\ |iaMiient MUnkonut
made under the inlliiene- of a mistake wiiieii .loes not croatt- a ""^1^"/ '**™'

8Up|io>eil legal obligation, ind wiiieh therefor • as regards the

niotixe of the party is voluntary, cannot bo recovered back.

Where a |>eison having a second charge upon pro|H'rty paid olf ;i

prior I liaiire. in the belief that the security \va> valid, uImoIi ii

afterward- appealed not to !):•; it wai held that the payment,

haviiu;- been made voluntarily and under no nupposod obliiratioii.

coulci not be recovered back '". .\nil a volnntary gift mad
under a mistake, but under no ipposed liability, and not indiii -d

by fraud, cannot be recovered: as wliei-e a banker p.iida customers
ehei|Ue to the In-arer under a mistake as to the state of bis

account / . Ft would b(> otherwise in the cas.. of fraud; as where

En. lo; !< M. Jt W. .14. ««« AV //../</.

(1901;. 74 I.. .1. C. •.;.'.: (I:mi.-> l ('!, 71;.

!*i <;,.,- V, /,,,/^(v iNl.'i). :i M. ,V S.

341: .\,n„ilv. nii'/imou ,1-71,. L. K.
(iC. P. 1"-..

(1 /'".A, V. /,/(,././ 1S4N}, 17 I,. .1.

U. B. •-•47 : \1 Q. B. :,:u : r,.ii„^ni,l v.

I'l-nii'ihi ISCill , -Jit L .1. (". P. :i"ll s

C. B. X. s 177.

./ n. i!„i,,i,i 1;,. ,\\w:: .
; L. .1. c

l!)s : I'MH I rh. •J7<i.

(.1 .S',,„l,..l, V. /,'««. |84'.»r, I'l L. ,1.

Ex. IS.". ; ; y.i. :,::.

(/' 1:1,', \ /(!..:/ /( (isr.ti
.

-20 L. .J.

«. P. 41 : 1 f. B. N. .S. \>\, s«.
llllknMH V. Cfmill ls77,. If, I. ,1 (;
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W. II. -•:::i; I,, it. .; g. B. 'iL'.i. S,.,. /,„'

/•ii,ir /./. ,.f i:i,„i,/„ y. l:I..,.tl[ii,iiih„i,

,IWloj,7i L, .1. r. r. I : tlMi:ip A. t'. 4il.
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t-ONTKAClH IMPLIKI) IN l.AW.

tl..- I..«rc, pn.*nU,.l ll.u draft kno«i.^f tlio .Irawo, lo l.o .UM,lvt.nt.
'Kitl I .. bankur jmiU it tor the honour of the .liaw< r A-;
U i. .. nioiioy •« rotoverubU, upon tao footing tl.ut tl.o pavuK-nt

wa. ,„ ,
I.. .ii,d..r a mwtuke or in igi.ormi.i. of u fmt, ii „ i,, K-wral

^inn. .n.,| timt th.- pan v ii.ukiug the pavm, „l Imd il.e mean- of
kn«, ,i^

. but did not avaU himwlf of it; or that th.- (KtyaHnt
»a« in.do in forgotfulneH. of a matorittl fact whioh IimI '.-xtin-
gu»he.l ,i ,. ,,ability, a. where tho dirocton. of an i,«„ranco olUce
paid a |,r .,U,y ,„ (or^^^.tluliu.... of tl.o fact that ,i i>ad Lh.»,|
'>y ' ."!

.
,)a>inont of tho aunuai premium ,/). Ii„t

"
if tho

luor... ,. >.t, ntioDuil.v paid without rc.f,.r..n.v to th.- tr, ,|. or
fa.- „ .1

1
»!,, iu,.t, tiMj plaiutif! moaning to vvaiw >>l i,.,,u.ry

••It
' ,. I I, ,t tiio person rcr,ivin« «hall haw th- ,whvx ut

•>ll
' -.1

V ,0 ,.,.r tl.
.
Tact bo trur or faUo. tiio latter is ..ntilh-J

10 ri ^, I. .t / _

'"'

arif .-, ,,ii. ; .(,-.;•

tilt I I

ari- .-

dcniuii

'111.

1 IS

l-l 1
•

th" I

Tl. liability to ivpu) money f.aid hv misiak.
"' i"Ni.u-nt. hut wh„ro tho party lo.vivin-
•r<- of tho niistak.' under whioh th- ,luim

' to >,'ivo him noti(v. „f the niistak-. and to
l'«for<' hrin^'iuif an a.^tion to rwov-r it;
Moiioe and (l-mand h' is under no d,iiv to

hecHUf withii.

lepuy it H .

M".K>y paid v.,hin.,,Ml^ and uith kno«|,.d.^o of all the fa.t^and
;;;;;"","'" '^ '•'"""• '" '^'•"^•'-•'•''' '-!< .nerely upon tho ground
''.''.•"-|.nlm.d,.,a u,iMak,.or|a..,.,. in,,n.,n„,.,.or,ho
law as to the halMhty ,. . Who,., a person iasur-d a nhip and.2'o w.thout havu,,^ any int«n.t, and in i,.noran.« of tho legal
.
ffoo of ...eh want of .n.om.t in avoiding .1... policy, it was held
I a

,
eould no, r,., .,ve, l.aek tho pr.minn, paid ;,, . And whereaa n nwter p,..d the lo.s upon a ,,oli,,v. knowin, that it had

''"" "'""""-.'' •> '"""•' "t "' •' f."' „,at..rial to tho risk, hut in
....o.an,.,. ., the lo.al e.lV-t of sueh eon.val.nent, it was h Id t .

.^.nh„otreeove..haekth,.n,on,.y,. Wh-re a fund has h..n
di>f..l.nled a^,OM.^s, tl,e ,K3.>ons su,,,,os..d ,„ l„.«,„itled. uith full

R f.i,,,"'"'"'
* V'"'"'" IMO

. 1 Rr. ,\ !•;I-.^. Ii<.
; I. I! I r.x '<-

f, h'i'/;i V. \./„,, Isti .11 f, ,1 I.-.

.
MJ 11L..,.,' I'. |.,,-,; iM.M.V,;'M. /'."/,.,„,/ V. r,„,,-,/,/ isdH' "ij^ I

<•. P. .iiio
: s(

. It, N. s. 477 '
"

' '

"' r.'M-k... |i.. A'-"... V, K.!.... ;.,i
II l-l. Kx. 10. iiM. AW. .',1

'" />;,ii,„„ V. ./,;//,„, ;1S,1<) ^ ;j>, |_^ J

\<.. l!'ii:.. 7., |,..|.K If ;ii;i.
i''iiii 1 K. n. ;-.i;.

/' l...,rr„v. tl ,„ , ,;v.,
. _ l,,,,,^,]^

ii;:i

l:<l>'n V. /,.,„/,,, ISI) -' lOi-t,
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Cm. I,

f»KCT. 11.

Mi>tiikp of
tl oiirt.

kiiowlwlgo of all tlie cu, iiriwtanoow, oni> of thorn cannot rooover
Ixifk iiioriov Iroiii driollioi on Hh' ^rfiitiMl ol' a mi-liik.' ii> to llu-ir

ri-fhtx in tlii> .li^tiihiitioi^r
. Whiiv tli<' |iiiivli,ii«'i ol' an .•^fatc

ficcoplB thr till.', and tli- uontiact i> .oiniili-ti'il hv ionvv\an(v. h..

f'luinof 1(0 ri>licv.'.| IVoni his imivhaM. hikI nMovci Uis |.iii. Iia:..-

nioncv in i'cs|ii'it of a drrcii whi. h apiicari'd on tlic alixfiact of
title (jx'

Moni'\ |>ai(l into couil or to a ii-fci\. r m oIlic.T <<( tln' court in

mistnko of law is not tlio siibiccf of an anion: l>Mt tli.' ('..mf will

onU'r it to bo ro|.ui.l or (li.stril>u(. d aivof.linir to hiu as noon as tl..

miHtiiko is .ligcovoro.il'*). .\ tnist.'o in l)ankiii|if.v «as ,,nl.MiM|

to r.'|)ay money "liieli lie hail .laiiMeij lioin mm .'x.viition .iv.litor.

who had jiai.l it i-i i<;noian.>e of his i u'lit to retain it '//
. And

where money pai.l into a bnnkriipt.y imder a inistafce in law had
been .listril..iti'd amon-^f the i'r.>diiors, the Coint or.leivil if t.i Im

I' ,iai»l .)ut el' unv .^her tunds applicahle to divid'iids r

Monoy paid l.ir a eoa.si(ir-iiition wliiih iaiU ni.iv \>-
i ..isereil Mcm.'y jwid

hack
: a.i the pri.T ol ,'0O,ls «jl,l whi.h the seller lail.s to deliver, a.mwi'il'h™'

whoUy or j.artially (// . It the hiiyer ui jjoods sold with nn '*""

implied condition as to title ai, warraii'v as to possession, nhieh
s pn iimptivclv the .^ase. is di privod ot tlioin at the suit of tlv

ru." . wner, ho louy recover the prioo i ^tn the 8ollor(:'. Wher."
a pel on boiirrht iroods throiii,di a brok.'r and paid liini the price,

and |i ouj.'li default of the broker in executinir the loinniissi.in

tiie liuyer hail no remedy upon the contract of sale, it was held

that he miirlit recover back the pric from the broker upon (he
lailurr' of the consideration ^fl\ So nieiii'y paid as the pri' c of
-hares sold, of which the buyer fails to i^ct n jislialioii tlu.,iii;li

iefaiill of till' seller (// . And nioiiev f ;i]il leposlt i|p.)n

a-jiplicatioii for shares in i projected comjiaiiy. "liich is ;iftcr-

I.
>•) iio,/ :' V. /ii.,/„i,i. ls7i;i, li cli. D. ,, / /,. .>,,„„„,„,, 1 s,v .).

"''• W. H Tl : Hi ij. !!. I). :!i. .

'

i«) A"/",- V. j,„„A/ 18s: ..-,: r,. .1. c. ., ';,i.s \. /:/,(.,,,/. \ ',;) -
),.

11.1; :i7 ch. I). ;Mi, i.ii.l. (issii, .,« Is); ,w„„.,\.r„, ls|'i 'l-i i i'U J. C. -il; U Ap. la 4-.>;i. l". P. ;,st'.li,,
(>) Hi llrw,, JS.S.l , .V. L. .1. .'. .,.„;: ;. - ,lr „f (, „„U Art. 1S1| ., J-.

iJ CIi. I). .ViT; A> /' l:i,.„i,l,~ (is'.i'.ii, Ki,l,l, . /,',/.- ,,/, ;is(ir 'ii j V
'iS r,. .r. (^ R. SOI; is'.i'.i J (i. li. ::i7. CI' in, i; . r. \. s tip's

" '
'

>- i;,- Op.,., i„. i.svn,(,(i I,, .r. c. eu, ., '; . , ,, , „. isii.v u r. i

Siil; ,!S'1! :;l'h.!.H; MSlin:;.'!; "i;!! ('v :; if f -:::.
''

*
^'

•
•

'I a;.- /,../,/,«,, f I s;:-,
, i:i I,. .1. I',. I. II .,„, ,.//,'„,/' 1S4.V || ] J

i»7; L. I{. :i I'll, ooy, t^ 1:. ii>. "i it .•:.
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Pa«tI.

Depoait ou
Hale of land.

wards ubtiiidoned, may be rocovcretl baik Irotn tlie prornotort* or

director.- wlio rcufivi-tl tbo money {r,..

lJ))on tlie same princiide u deposit paid uiidi<r a toutract for (he

purcluise ot" land, in wliicli the vendor niakes (hd'aidt and thereby

entitles the purchaser to rescind, may be recovereil luck as i-eei'i\ ed

uj)on a eonsidoration whieh has failed : as where tlie vendor fail>

to make a good title (d, ; or where a premium was paid for a li'use

which the les.sor was unable to grant (c : or whnro tlie vendor of

a lease failed to procure the landlord's consent tonn as.sif^'nmeiit iis

required by the lease (/: or where the vendor insisted u[)on the

purciiaser signiutr a formal contract with unusual and unreason-

able ternu (y^ . Also if the contract is mutually ahan<loned or i.>

incapable of completion the purchaser is presumptively entitled to

a return of the deposit {h). The claim to a return of the deposit

may be e.vcluded by the express terms of the contract declaring it

to be forfeited in the event which puts an end to the contrm^t (/}.

And the fact of the payment of money "a.s a deposit " impliedly

niean> i!i:it it \-^ a security I'or complrtion b\- tlu' purchaser: which

is forfeited if Ik! repu<liatns the contra:!, but whi -h iroes towards

payment of the purchasi'-money if the contract is completed [1: .

- -If there is a valid subsisting contract of sabs the purchaser may
claim as damages, in an action for a breach by the vendor, his ex-

penses incurred about the purchase, i)osides the deposit with

interest ; but if there is no valid contract, or the contract is

rescinded by the parties, he can only claim a return of the di'posit

as money received upon a consideration which fails (Z). I'pon

completion of thecoiitra l hy cxrrutiun of lh(> deed of couM'vance

the deposit is accounted for as |)art |iaympnt of the purchase-

money m-. .\ud after aecoptiuir the convyanc^' by which the

L. J. K.>!. si>: .5 Kx. 117: >..*//..« v.

UmI.ii IS-OT;. -r, L. .1. (-'. r. \-il:

;( C. K. N. S. .'iii'.i. Sii' Si„ii,iif V. /(.,(,/'.

IMPH , 7S I,. J. 1'. C. ir,4; I'Ji'lt, .\. r.

576.

ill U'iM. V, fort ilS\l . I 'l'autit.;iot.

'.) Il'r.-ilil V. r„/h .1H4'.I
, m L. .1.

C. I*. (;i):SC. 11 l.V).

. t'l l.liffiil V. (Vm^< il813 , .'i 'I'aiint.

2l!i : IViiiihl V. Niiiluu IST) , 1 Cr. M.
At H. 1.4.

hi .I/.„»<-,- V. n-,sl;n- ,1S7I , 1(1 L. .1.

C. 1'. '.i4 ; L. R. I) C. P. l-.'ii.

7, ii.,,l^ll V. Ar-h-.- is:i.-,:, » I,. .1,

K. B. 7s
: 'J A. i K. oi n.

V I' SI ; L. K. :i ('. P. till ; I.,,i V.

lllniab, is:-.' . L. li. S (', P. 711;

/•;-»-., V. ii.,„i,i ,is7.-. . 1. li. 1" ('. p.
.Vis

k\ Ihyiei V. lt,:lli,i,i„f,il, (lsii:i), \ii

I,. .1. r i:'4; 4l!iH.47!l:' /•..'» Il.irrill

(ls7;->;, 4 1 L. .1. Bk. i:iS; L R. Id (.t,.

:>'1\ II. ir, V. Simlh (IHSJl, M L. J. C.
111;-,.-,; r, Ch. 1), ,S'.l; S;,..,- V. Allli.hl

iiss'j .0:1 1...T.C. .'M: 14 Ap Cu. 42 '

;

Snrlh V. lUllhr (lltDd , lilt L. .T «^ B.
•r.'l ; .1! 1 (i. n. ii:)l.

71 ^o./,,// V. ./,,/,.. ls:i.-) . 4 I,. .1.

K. It. 7s : 'J A. \ K. .'iiMl. Si'i' iii^t,

yv -m. TH7.

m\ lhk,,„l,,i V. U.„h( lS."lS ,
.>: L. .1.

)

(1) HxiiUm V. .S/wii-. lS(i7 , 37 L. i. W li. :ii>l . K. li \- I', is.-. ; //„«, v.
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vendor coiniiletes tlie contract, no claim can Ix.- made for a retiii'n Cb- I-

Shct. II
of punliase-nionoy upon the ground of failure of con9id<>ration, - —'—1—

by reason of defects in the title or iti the subject of convcyauc*

or otherwise; tlie remedy against the vendor, if any, lioinir upon

the covenants of tiie dei>d nu unless a romotly remains unikn-Bonie

provision of the contract of sale which extends h(\vond the com-

pletion: as an express ])rovision for conipensiition for tiny errors

in the title or iloscription (o). In eas(« of fraud the Court will

reopen the whole transnetion and grant r<'lief at any time notv ith-

standing the execution of the conveyance i pi.

rpoii the sanii' |U'ini'i|>le. money paid in th purchase or dis- ForgfeU and

charge of bills or securities wiiieh an- Jclivi'ii'd us \;ilid. hut which K-euriti<".

are in fact forged or void, may be recovered back, though the

defect may be unknown to both parties: as a document purporting

to be a foreign bond, which was not recognized as such by the

foreign State {q) ; an unstamped bill of exchange sold U3 a foreign

bill which was in fact an inland hill ^r); a forged Bank of Hug-

Ir.nd note (s); forged bills of exchange, whether sold wilii or with-

out indorsement {f'. Rut a payment made to n bund fide holder

of a forged bill cannot he recovered back if the party making
the payment has accepted the bill or has so conducted hims(>lf as

to lead the holder to l)clieve that he cflnsiderod the signature to

be genuine ^h): or docs not assert his right to repayment until

after such an interval of time ha-s elaps'Ml that the position of the

holdei' has b(>en altercil x\ A |)erson who pays a hill for the

honour of the supposed indarser, upon discovering the indoi-si'numt

to be a forgery, may rciovrr back the men- v if he ir '• notice of

the forgery in time to pres.rve the nunedies over airainst prior

Sunlh 1SS4), .'i-'i L. J. C. lii.'i.') : JI Cli,

D. 89.

;/ l-:,i,l,i V. (inrrelt INJl) , S I.. .1.

O. S, K. I!. Til : 11 B. \: (
'. li'.'s ;

(",;,,

V. /„-,„/. IsT.-i .4IL..I. (• r. 177 ; L. U.
in (_. r. .i:il ; ll,.ii\. (A,.,-,/ ISmi ,

.',

C. P. D. :i7ii; I'I'iiilim \. /.-r./, (iss!i\

41 Ch. I). U):i.

{u\ lli-s V. Ihhhnm (INIl'i , IK; I,. .1.

Ex. -'»
: [,. R. .' Y.x. 7'J ; A'- T"<'''' „,i'l

Si.f't,.„ 1S71' , VI L. J. C, in ; l:i I'l,.

P. I.'t'i: I'l/imt- V. .r„h„>.„,i IShl . .^):!

L. .1 ti. n. :i4H; 1,1 (J. U I), .til.

Sir lhl„ii/,i,M V. .S„,il,. ,l,ir I'M)]). 7(1

I,. .7, C •li.i; (IMU! 2 Ch. !'S.

'/I' hn/u V. liilnyil ;|!"-."',i, S 1,. J.

<), 8. K, n", 7i">
:

',' H. \ V. (liS ; //„,/ V.

s,r.„„. 1S77 , 17 Ti. .r. C. .•.
; 7 I'll. D.

1-.'
; .li.hll, V. /;-/.., ISs:i , .vj I,. J.

Q. n l.U'l; II ii. H, I). •.));>.

7, l'.."/.v V. '../. ls:i7 . (i I,. .T. ('. I'.

L'Ol : :i Bin-. N C. 7-.'(.

o-i (i„„iin,i;\. Il,iiil,li i\^:,:) .<:\\,.J.

y. It. li.i. > !•;. \ li si!i.

(.., /./,//.« lun.l. V. »„//•,, ism:! . :vi

I.. -J. H. B. ."liiil: II n. B, I). N4.
' ./..«.< V. It'ide 1 ISl I , .^ Taunt, 4SS

;

'.(,)„y V. »•„,;,.•»/-// IS.VI , :>1 I,, .T.

Q, B 4(1; 4 K \ B. \X\.

;/' Bills of Kxrhiinifc Act. iHSj,
K". '.'I, M : I' II, V. .\rnl, (171)21, :'• Biii-r.

l:i.-.4.

.! /.,„„/.„, ,„„l Hiv.r I'lilti Hinil. V.

Ilili.l: „f l..i:ifti„.l |S!(.'i>, IW L. J. H B.
sii

, IS'.ic. 1 (}. B 7.
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COMKACIiS IMPLIKD IN LAW.

parties v//,- The transfer of a bill without iudorscmout iiuportij
110 guarantee of payment, and the buyer receives the consideration
bargained for in the credit of the bill; therefore the money paid
for It 16 not recoverable merely by reason of its dishonour ^z)
But bank notes and bankers' ciieques are exceptional to this rule
in that they pass for money upon the credit of the bearer- and if
dishonoured the money may be r. covered back as paid 'upon a
consideration which fails, subject to presenting them for oayment
in duo time, and giving due notice of dislionour (o)

.

Money paid for an executed consideration, if it was ii fact the
consideration bargained for, cannot be recovered back merely upon
the ground that it proved to be of no value (6): as money paid
tor the use of a supposed patent, which, aftt>r being used for some
years, was discovered to be invalid (c) .-So where the considera-
tion iad.s by the fault of the party himself the mouov paid for
it cannot be recovered back; as the price of an annuity, of which
the buyoi neglected to register the memorial re.juired by the
statute (d;: or the price of shares in a company bought on tlie
Stock Lxchange of which the buyer neglc-cfed to obtain registra-
tion (e). And wher« in a contract in writing it appears that
Ml. parties have agreed that aomothing shall b,. done which cannot
eth^ctually lx> done unless both concur in doing it, each is taken
to agree to do all that is necessary to be done on his part for
olh.eluut.ng the object of the contract (/).--Upon this principle
freigjjt paid in advance cannot be recovered back after the vovii-e
has comn.enced. though the good, a.v lost during the voya-e-
for It IS '• the uniform though perhaps anomalous rule that the
monej to k- paid in advance of freight must be paid, thou-^h
the goods are before payment lost by perils of the son- and
cannot be recovered back after, if paid before the goods are lost

It

ii

Bills ,.f Kxo,,„„„,. .V..,. ,..; .. i!y, ^;. '^^ ", ^-t o 'k^'t Mr"
'-- BylM oil Bills, l(;tl, 1,1. INS. s,.e

''«•''«".
ii'W.. .V.y. i^';;"''/rirji/'"'ir?'

1 A].. Ca. :,r,i.

' '* - 3,.j"
"""'" '• }""'"/! (I:nS,, L'T. R.

." ftoi/ii-KV. Laii'il'iinl is.i:! I Vr \ ,i v/ ,„ . i. // ..

I- J. Q. B. 4(13
; I,S U I!

:•.'.
'.s:.

.

/' ,/ •
'

,
*" '^ '"' "*•*' '""

• '"'"'"»

B.1.0 Whu,„^Aof. ISS... ,. :,. r...T.Q H.J..M;VnQ D '-, '

K /..«....; .. Ti .,; .. , . ^' " '' '(".

K?
^:rl v. //, v.'/. ,IS4i;

10 M. A. AV. IS

I •"' L. .r.

r. r. i(i4

.S/irniiiif V. fi„ol/i
( I UOil

I9t'«) A. C.
7s I., .r.

i
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by jionl. of tlie sea '

^gj. But advunuo fivight stipulated to l.o Cu. I.

imid il iv,,iiir,;d • eannot be diiiniod aft.T tlie -roods aio lost A).
^'"- "

Monrv ,,ai,l for a .oiiNidowtion wliirli fails' |mrtia!Iv . a.iimt PartUl
bo rm.y,.,v,| l.a.k. A ,mn has,.,, havii.o ,„k,,, possession of tho Ife:!""""
land sold. <annol mover ba.k the |...r.hase-nionov. thou-di thr
vendor UnU lo ,.,ake a title, beeause he has nveived sonio con-
sideration for it in th.. possession of ih,. lau<l '/

: and under a
contract for a h.ase. the lessee havni- taken^ j.ossession .Mn-
nol. recover ba<k the premium paid, tliougli the lessor fails
to grunt the lease , A- ; the remedy in suel, eases bein- by
action for the breach of eontraet, ,„• l,v suit for rescission.
In the ease of an annuity, if am one of the securities .Mveii
therefor be set aside there is a total and n..t a partial failure
of the consideration 7 . WlKre uo,,.ls were delivered under a
contra,! of sale by d,.s,ription and th,. pri,,. uas pai,l. and the
buyer us,>d .i great, r portion than nec'ssiuy for a trial of (he
quality and soM ai.otluM- portion, it was held that h,- co.dd not
afterwards repudiate th,- iroods as not ansuerinir tli,' .Icseription.
and claim a return of the price 'w . So upon a sab- of a spocilic
chattel with a warranty of cpiality, a more b.vach of the warranty
docs not entitle the buy,-r to r,.turn th,- chatt,.l aii.l recover back
tho price as upon a total failuiv of eonsid.Tatioii; the reme.lv is
by action upon th,- warranty. IJut he may i)o ,.ntitled to ,lo «o
by e.xpress stipulation; ami he may ilo .so if tlu' warrant\- be
fraudulent (» . In an action for the price thr- buvcr mav , biim a
reduction by reason of th,- br.-ach of warrant v: or h,- may pav th,-

price an,I mainfnin a sepiirat,- action U|),)n th,. warranty '„
.

If the consideration is s,-v,-rabIo an,l apjmrtionablo to ti,e moi„v .Apportion-
paid, a part failure of the (tonsi, I, -ration imiv -ive th,' ri-dit to

"'^"!'»f

)ack a, proportional,- part .d' th,' pri,,-: as wheiv iro,„ls „i,. ti""

sold an,l j.aid for by w,.i^dit, ami the ff,),Kls ,h.liv,T,.d do not amount
to tbew.-iiiht invoioe,l an,I paid for, th,- excess of monev pni,I mav

iimulcra-

(,'/ Hieti, .1.. .///,.«/)/ V. lli.sl.J Miiiiii-
/«."'.. is;,; . 1 .\ii. Cm. '.'Jii

; /1,/n.v,
Sc/ii/li, ,is7I\ III L. .1. K\ 1T7- [, i;

6 Ki. 31!».

(// 'imith \ r,/„i,lli ilSVl . i; . I, ,1

y. B. 6.'1 . is.il 1 Q. B. :ij.

(i) W'Jrkhin, V. Smith (IsiS . :,s I, ,1

Ex. Is7: J V.s 7s:i.

-.1 /!::, V. S:/:.- 1S(I4
,

r, i:,,.t, lil'

/ llio/,/,i,>. V. Cun/,> (lS4:i . l:f I, .1

Q li. 1'.
: Q. B. l.T.>.

("I Hiirmi) \. /j'rvrm 18.').j
. J i T .f

<'. I". >:;; ir. C. B. (1,17.

" .-Sail' of OoimI.- Ai-i. lsy:j, .< o;;
•^',,.1 V. n/oDiltwl ,

.< B. .V A,l. 4o,i;
'i:m/,.,!z V. /),„i„„ is:):; , -j L. J. K\
S-': 1 (V. k M. .',17; //.,/„.„7/, V.
Il>,t,h, „....„ m\: . :j,l L. ,J.Q. B. J7,i-
L. K - li. H. 117.

.-^mI.' .It (,,.,„|s Act, lsii:i,
; . .-,::

•J7I1 : I.. R. t) ii. I!. ,is7.
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CONTRACTS IMPLIKD IN LAW.

bo recoveml ba^^k (p . A ju-miuin ,,ni,l on u poli.v „l Mi^inaneo
on uhicl. no risk lias uttucli...!. ami tl.,.r,.ror.- paid f,,,- ,, ..nsidrn-
tiou which has failed, may be iv.ov..ml hark: huf if tl„. ,M< has
once attached, fhero is no apportionment of the premiinn Uv .va.on
of th, risk ceasinir l)ffon. tiie exj.iraliou of the poli.r f, \
premmn. paid upon a eontiaet of apprentiroship is „ot aVporMon-
able upon the death of the master or of the aj.prentice A,nuv^ the
apprenticeship (r]: „or upon a faih.re of the apprenfieeshin l,v tho
default of the ai.j.ivntiee „•

: 1„„ i„ ,|„. .ase of artieled clerks to
solicitors, there are .onllietins derisions whether the Court mav
apportion the premium and order th. return of a part, in ex..,vise
ol its summary .p.risdiction over the solicitor as an oineer of tj,,-

<ourtv/ Ipon ,, dissolution of partnership the Court nnv
apportion a prennum pai.l upon adn,:ssi„„. ,.nd onle,. r.onvment
ot a part [ii\

-Money reeeive.l by an agent from hi. principal un.ler instru.tious
tor U.S appluation, upon tormination of the ageucv helore the
mouoy IS apj.lied. uheth, r by eountermand of the principal r or
by repuciation by the ajjent of his a-^.iuv

,,/ , mav he rcovered
back as money re^Mved to the us.' of the prineipal. But so lon.^ as
the nj^ency s„u,,t.s the elai.n of the principal for non- ompiia^eo
«i h instructions rests upon th<. express terms of the a^enev •

and the money is hehl umler the instruetions and not simph'
to the use of the principal (r . If ,h,. „,..„t misappropriate the
..^ney by payi„. ,> „,,,,- to a third par,^• who receives it hand
fd, and tor value an.l without notiee of the misappropriation,
lKM.nne.pal,anno. Mion .1,.. mon.v and recover i, from th;

latter {a ..

(yy lirr.iiii- \. r,.,i,JI„ IS|<I ].|1 I

C. P. 71: (sc. H. ,u„.
• ' '*

_('/_ Mausliiia, (.'. ,t., /;,,,„ V. l-i.l l„,
1777, •-' C.iwp. (Kill; III,,., V IliHir

(iHi..,,, M E»u. -.-,: /,,.,„/,;„.,;;
.S//m<,W».,l, Issl, TiOL. ,1 Q B' |.S'>- 7
Q. B. I). I.-Kl. Sw .ltk,„.,.„ V. /•,"//«„

(is.^:. 2 I.,. U.M.J, c. ,,7a:att^ 2
L. J. C. SIS.

C. P. ini; L. H. tic. r. 7S: A,^',;v^W (1SS5 , ,-,. L. .r. r. 17'..: 2Sfl,. d:

Q. li. t.-i: I MM 1 y. B. 4;il

„' *' ^-'n • 'iSi'- . 1 i:x. s,;).
//!-..( V. 1,1,01, 18.-.0

, 111 L. J C 411

-' Mil.-. & O. l;i4: Fn„, v. („,; lss.51
1 I.. J. v.. 47(*; !» Ch. J). 4(i:i.

" Partiicrsliip A< t, ISOO. - 40
.///'.,',/ V. M„i(,l,' 'ISO.s', L. R. ':i Ch"
:iii!»

; lliljuhl V. lU,i(r,„ |\;i4 ,\-\ J i'
<. IU4: (1894, 1 Ch. ,-,21.

:'' lUitr \. i;,rtu-ti,ihi isii> 7 ivi
;,"' ({'"';'<"'• V. /.'.x..,,,, (isi's . ,; L. j;
<». s. K. 11. ;ii,S: sn. ic •>>l

»x \V. I 5;,.

;. y.,,„ V /.'„/„,/» M835 , 4 L. J

V. ./«,/,7.w,„ flHlN,, is J^ J Kt ri-> •

3 Ex. 14S.
'

,",1 Wee nut,, p. .57.
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Moiii'\ ii'<i'i\i.l l,v an airiiit I'loiii a third partv for a

priiicijial iiiny lir cliiiiiiil liv tin' iniiicipal as iiioni\ n'Opivt'd

to liif ii>i', if tlicri' li a siil)si>iiiij; airi'tioy, sroiierul oi' spceiiil.

t<> rcdivo ihi itiDiiey on his account ('*\ If tliere Im' no
Mib»i>tiiiff Htroncv for tliat purpose iho mom'}- cannot he

< laimitl hv tlic poiMin for whom it is paid, until the ak'cnt has

ncknowh'd!.'. (I to him I hut hi' hohN if on hi^ account nml to his

use V : as in tlio lasc of money ]mid to a I)ankcr or ajcnt for

payment over to cp .litors >/ : or of money jiaid to a hanker to

meet ac-ejitan. cs of hills ^ , Ami if such acknowieil^rncnt is

made upon condition, an action for money reir:ve>l will not lie

until th.o ('ondition i> satislh'd ;/ . At the common law interest

could not \)f rt-covered hy a princi|)al from his ae-ent in nn aetion

for money iiad and received; but sime the .Judieaturi> Ait. lS7;i,

interest may he so recovered where a court of equity would have
fixed th( a-rent with interest at the suit of the principal '// .—

A

claim for money received cannot in <.'eneral k" made upon a sub-
agent who receives it oidy on aeioiint of the ML'ent. without any
privity or relation to the principal to whose use it is paid (/< .-

Money voluntarily paid to an aL'cnt for payment ovi'r to a prin-

cipal can be ii'coveri'd hack from the a<?ent Ujjon any such ground
as mistaki oi failure of consideration, oidy so lontr ii> it reiii'iins in

his possession: an<l not after he has paid it over or accounted for

it to the |irincij.al accKirdiiiir to his instructions Wm tiili and with-

out jioticc of any claim or demand upon it (/ ; if the atreiit he

actinir for a foreii:n princi|)al. creditiuir him in an o|)en ncounl
is ei|uivalent to payment ovi'r, hut in other ca^es it w ill not operate

as a discharge J,- . Thi' above ride do«'s not ajiply to wh.'ie the

asrent, iietiiiir for uiidisdo-cd principaN. ostensibly contiacis on

Ch. I.

Skct. II.

Miiuey ri'-

pcivetl by
tt>r*'i>t for •
principal.

ri'ceivetl by
-iib-aifent.

7/ .';. /(f,„„A« V. /„/i,r l>lii . i;i

Eiist. .ifiii. II. ; /.;'/„ V. //./,/. ls;i(; , c.

I.. J. iv. 't. .-. ; ,, A. A: k. .-.IS. Sci'

M,r,irfl,,i\. i;,l,,„ Ms.iii . s \. .1, (j )!,

l.iS: 9 A, X r. (iOT.

.: ir, '/,„„„ V. /,v,,wMMi , n^^l^t.
•JS-J: ir.ilhkr V. //",/,</ lS;i(i , 1 Cr. \
J. s:i : ll,,rl,i-s„n V. IMh^hihl ;lss7',

iii L. .T. r. 47i . :!<; rii. d. ^r^\K

'./; inifnnu.x. i:,,,,ti i.sip, n Kiist.

« Ml,.,,. V. Il.ii'hill Is.iT .
-, 1,. .T.

Kx. :!: 11,11 V. y.V/,»« iHiw , ;is L. .1.

( . "a.S; L. R. S K(|. -IW.

/ ii.l,:,,, V. JllW„l.,i iS.C-l . 1 li. \- ;/ ('„., V. /,,«(/?( (IS I."l, :) M >V .S

.\.l. i<\-:
: V.i'ii.'.i. V. s.:,tf ;is-")ic, .-, K\. 114

: If..!/.,,,,/ v. /^rtW/ ;|si;:; .
;;)'

[, J
'>"I ;

S. r. in t'li. Is.Mi
,

jii L. .1. V. y. H. J!-:: 4 H. A: S. II.

17; ; Mar. .V <;. :".)
; //„,/ v. /;,//„/,

is.'ii.
.

jii I.. .1. (^ It. .7; li i:. \- li.

.lli.'l.

,., f/„....„.> V. /;/.',.,. 1SS7; •.; |„ .[.

1^. li il.'.

/. X.I.- /,„;,„../ Im„.i i... \. (/„,•„,„

Issl .
.'.11 J.. .1. (^ H. \:v.\: 7 i^. n. D.

: A : .s/,,i,h.i- .\ r... v. ll,,i,.,/,„. i:,l,l„wts

V
'•" issj

. 1 Cat. A: KIl. VI. S.v A>)-.
F.,l„.. I, 1SS4 , ,-,1 L. .1. (j. )!. IDS : s

i). li. I). •.•i;.>.

I ^!.,n..( V. Ii,:,„t lS(i:J|, 1.-, C. B.
X. i^.M\ ; Tn.il,., y. M.t,;.j,. /!./, MiWe',
7.'> L. J. K B. 7:i."): 1006 _' K. It .^..-i
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I.ie own account [1). And u. tlu, om- of tl... solicitor ol n v..„d.,r
roccvinf, the deposit under a contract of .„!,, the ,„n u.-nt i«
equivalent to unmcdiut,. puyn.ent to the vendor, and no action
will ho to recover it back from the solicitor, whether he has paid
.t over or not^m).-But money ohtaincd hy an ayent l,v wrong
or fraud may be recovered back from bin,, althoM.W, he has paid itover or accounted for it: as in the case of a baililf obtainin'. nav-ment by lovy.ng an execution upon the goods of a w on.'per«on(«

;
or money reec^ivod >vith notice of an available a.^t

I ^f:"'ff
,»° "''>'••' t''« titlo of the trustoo in bankrupt.v

hi cT r,
^'

'

" '/ff'"'
'^''''^'"'"^' w"-"^ of '•-»« i'H-

lus client by a wrongful detainer of deeds (/,^. The |.rinci.,.lmay also be liable to repay the money wrcSngfuUy or' Zd^-
lently obtained, if implicated in the wrong or fraud (9J. -Money
of a principal wrongfully or fraudulently obtaine.l from the
agent, or pai.l away by the agent in mistake, may be recovered
back in an action lor money rcMcivcd, at the suit either of the prin-
iipal 01 ol the agent (r).

'

A stakeholder is an agent witi, whom monev is ch.posited toubide an event which by agreement «hall decide I he ownership
as when. n.om. is deposited with a stakeholder as subseriptions iohe stake, ol a race. The person claiming the stakes a! winner
s bound to show that ho is onti.le.l to them in accordance withho terms ot the agrecwnent. and if ,hi. has kvome impossiblef.om any eause. each subscriber may recover back his owl. stake- upon a la.lure of .onsideraticm :.,; . An action will no. lie'

against .he stakeholder to n.ovor the stakes ,.n.il he l,as notice
o the even., by whi,.h the n.oney becomes held Uy hi,„ ,0 <he use
-f the winner /. An auctioneer receiving a' deposit froma
I'urcbase, ,. ,„ f|,, ,,ositi„„ of a stakeholder: he holds ,l,e ,„onev

- r.x. ..,,1. .s„.„, V. /•,,„„,. ,IS7;:, 17

£

m'.
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for |>u.\niciit to (lie vendor it' tli.' contract is coinijlotetl.iind to the

purchowor if tlie contract goes oil; and t\\<' terms upon whidi it iw

held oun only be varii-d by tin joint ugrucniunt ol' llu' oontructin';

parties (m . If the deposit from tin- purchaser upon the sale of

an estate is paid to the solicitor of tlir vendor, he holds it as agent

h'8> it is paid to him upon thr ('Xprt-ss terms of

Cb. 1.

dlOT. II.

ibso-

>f the vcuidor, un

holding it as stakeholder to abidi' tlu' event of the sale [x)

A trustee who had received tru>t money \mi> eonsiden d

lute owner at law, and was acciiuntalde only in ec

forcing execution of the trust. N'o action for money had and
roceivitl could be maintiiined uj-ninst him in a court ol' common

uit\ i)\ en-

Uoney
rectjired bj
trustee.

law, althou'di he hud moi is hiind-, wliieli under th termsley HI li

of the trust, he was liable to pay over to the beneficiary, but which
he still held in the character of trustee only. If, however, it

appeared that the character of the relation Ix^tweeii the partiijs

iiad changed, and the trustee had cea-eil to hold it as a trustee,

properly so called, the plaintitt miirht maintain at action at law

for money had and received, founded u|)on an appropriaticm to

his u>e. or admission of liability and the liability thence

arising 1/ . A person receiving money under a statutory liabilit^

to pay it over to another, without any discretion as to it« appli-

cation, is iiot in the po-ition of a mere trustee, and a common law

action lay for money had and I'cceived at the suit of the party

entitled; a.s the ('hurchwardens of district churches appointed by

the statut<- to receive the ront.» of the scats and ])ay the salaries

of the minister and clerk z . \u executor or administrator is

in the [K>8ition of a trustee for the purpose of administering the

estate of the deceiiM'd. and tiienfoie the Iciracies or distributive

share- payable out of the estate are not common law debts [a).

But an executor might be madi' liable in an action for money had

and received upon his personal admission of liability to the

legatee [b].

The implied debt for money received for the use of another may

Mmiey
received hj
executor.

Trunsaetioiu
<'i|uivalent

'.,./// V. l,M/l,,l,/fl, IS.'S . 1; I.. .1.

O. S. K. li. l.>l; 1 Mmii. \ U il.VI;

Htiiuoit,.,, V. Il:,i,i,ir: ls:i(i , !• I,. .1.

0. .S. K. It. H; IP. \- Ad. .-.77.

(.. , /.//'- V. liiMiioii ihii:i;. t\i I,. .1.

Q. B. T.vi : i.s'j;) 1 Q. H. li.^O.

(/ I'll III,-. I'iii-'l,„ V. I'lin 1SI7 , 11;

1.. .1. i:x. I'.'-.": It; At. .V W. 4.-.I
;

,,..,

till. I'.eliiii.iU V. LunHili (IS.'rJ , 'll 1,, .1.

Q. It. 107: 1 v.. i B. SI.
(.-~ E.lini, ih V. I.oiiii.l, v 1 1

H.")'.'
, 22 L. .T.

<i. H. 1"7; I K. ,V li. SI : .V,:/,,,/,. v.

//«.,»
I lS(,s,. :!S L. ,(. c. I'. IJ7 ; L. R.

i f. 1'. Ml: l.luii,! \. is,,,,,I,, isds . :is

I, .t. V.%. !>.->: L. I!. 1 Kx. (i.;.

./ //../> V. st,„ti
1 17iM,, ."i T. H. liitO

;

.l.,„s V. /;„„„, |S'J7 . li L. J. O. S.

K. li. 71 ; 7 B. 4: C. :i\'l.

I, //„,/ V l/„..„. is.i.-.
, j I.. ,T. Y.x.

-'7-'>:
-i (r. \- M. 7iiii. S^ < llf,,,l,i„i v.

U;,,h„-i issi; . ."i.'i T,. .1. yi. B. iiij': i;

g. n. n. ii.>.
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P*»T I.

t« rcrript

of monpj.

fO.MH.WTN IMPLIKI) IN LAW,

...is,, fron. rcHoiving timl wl.ieh, for th. pur,,o.o i„ <,uo«tiun. is

.vcoMtHl a. ...u.valent to ...om-v c,: as foreign monov(,/): Muns
admiftwl ,„ acoount as rocoiv,.! (e. ; mim entered as' received in
.... aeeou.a .end..r,Hl In an ag.nt to his principal (/ ; ,, banker's
H.e.|U. o. a har.k note receive,! „« „,onoy {u). But proce.K of
a bill of exchange, before it i, due, cannot be cha.-e.l as money
had or re,.e,ved, and though it has b.en pledged to a banker, and
|alue rtve.v,^ n. account; but if entrusted to the defendant to
I.C- d,«.ounte<l. he may b. charged with the proccvJ. in this form
J'i ";"""^* •

^"-Is or stock or securities for n,onev cannot
1.0 ehnrv.c^ as money n.cei,ed. unless in fact sold or evchan-ed
iiiitl convirled into nioiie\ /

Account
"tatwl.

§ -i. Dints IMI-I.,, „ ii-oN Atvoi.NTS SIAltl..

.Vr,-.„,nt «t,it-,l~. i,„pli«l ,,r„i„iM. to pay
''*-"•

<j.rt .iut,- „f ii,.i,iiity ,.,.,1 „t .„ „.t -.d,m,siu„;yHa;iH;;;; "
• •

I'l

'i.m ,l,lt ii..t .., f„r,val,l,. l.y ,«t»tute - ,l,l,t Iwrr.-,! Iiv St«tiit..
..» Lin.,t»ti..r,»-,l..|,t ,„„|tr uu.tam,-.! UKr.,.|„..ut --

Anoimt »t;i(.-,l „f „,„it„l,li. (l.lrt, 1,',

Acoount Mtiittil of future (lfl)t<
'.'

A.co,.„t Htut.a of cro«. denmn,i» - ;;.„p;,;i,^ of'Hj.;;,^;
: ;

;

J;tonn of .urnunt ht,.t<-.l - .l.,,l-l,ill of ex.hai.^e
'

'

' ,„
Purtiin to uci'ouiit stutml

SI

Upon an admission of money being due and pavable a piomiso
to pay the amount is implied in law; which, under .he old sn stem
01 pleading was toclmically charged as a distinct d.bt formoney found to be due from the .lefendant to the plaintiff on anaccount then and there s,„„d between them '

a^ ' Anaccmtnt

ISL. J. Kx. i:t:'; 3 Kx li.s
''. /' '

•''
.

J A. \ K. .i.tfi ,- /„„,„„„ y

Kx. IS,-,: :tKx .',>:. ''•/'•
',;,-

O. S. K. H. j;,: i n \- (->-, s "
i; '•

'^' ^^
'

"'*-•

//o-» V. /,.//„,„/
,
,s:i2

, 1 (>: V M. VMK ., iwk;:''ii'' / ';/
; ; ,



DEBTS UW)N A(XX»UMS STATEU.

Stated 16 uotbiug more thau the admission oi' a balauou duo from
one pait> to another; and that balance being duo, there ia a debt.
The statement of thi- account, and admisitiou of the balance, im-
plies a promise in law to pay it " (6)

.

Certainty of

Uobilitr and
amount.

' In oi-der to constitute an account stated thire must be a state-
ment ol some certain amount of money being due" {cj. There
must be at least one item for which a certain suiu is admitted,
and there may be several items; and the statement of the account
raises an implied debt as to each item contained in it severally (d).
An admission by a person of his liability, but not tiling a certain
amount (,e,

:
or merely that ho had r«'ocived a sum of money at

an anterior date, but not tliat it was u subsisting debt to the pluin-
tiils (/; :

or an offer to pay a smaller sum of money in answer to
a claim for a larger sum (7); or the statement of a debt subject
to arbitration as to amount and liability (;/0, is not sufficiently
certain to support an action on an account stated.—An objection Admi»«ouof
to some only of iiuiiiorou> items will be treated as an admission

''"*•'''•>

of the uceuiaoy of the rest of the account (i). So an account
stateii lias been established where the debtor paid money on
eceoiint with a promise to pay the remainder (A;); and whore the
debtor referred tiie creditor to his agent for payment of the
account {l\ Tiie payment of interest on a specified debt operato
as an account stated of the debt, as being prosumptiveh
unpaid (m)

.

An account statetl may consist of one item or of tlie sum ol Validity ..1

several items witliout any cross demand: or it may consist of a <^''^^"'
.

balance struck of cross demands. Of these in their order. II' uc-mm
"

there Ix? no cross demands, an account stat. tl product's only a
*'''''**

i

, 010 ; i!> \^. II. Z'lZ,

/:ii>-i/i V. I."Hif ils:i'.i,. s L. .T. Kx.
2.'.x :

.". M. \ W. 41 S ; //,„//„., V. 7V,r„7„

(ls;!9!, '.I L. .T. Ex. Km ;
.-. .M. A: \V. t,.V!.

r Tiirhr V. Ilr'rmr IHi^), il L. J.

O. .-^. K. ii. UI ; 7 H. .V C. li'.i.

(« U'fii/iiHiii \. Hi/liiii,/ ls:)i)), :t L..J.
O. S. <_. P. 30 ; 7 Biiijf. llil.

{/,) /I,/,;,- y. llfiix/ 'IS.il , '.'O I., .r.

Ex. 411 ;
;) Ex. '.i.".

(«i /'..,(., V. fV>-,/>r,-{is:i4), a L. J. Ex.
a.iil: 1 I'r. M. A: R. ;iS7 ; '7,i„„„„ v.
f',ll;/ ISll . 10 L. .1. (J. I'. 124 '

Mmii. A: (J :(ii7.

'/.) I'liii-oi-lc \. //-/,r/,v ilSOS
, 10 Eii»t,

im.
A l:„i.r\. r,„,p,,- Lsaij, :( L. J. Ex.

Sill; 1 C. M. >\: K. :iS7.

liii' rurilmi V. fiiniil fISlJ . \1 I, .1.

Ex. -i : III M. \: \\\ Mv> : /',,,,/ v. -nA/V.

isi.l . 1:, L. .1. Q. B. 10: sy. B. U.i.
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Pa»t I.

Omaidenitioii
of debt.

Debt nut
enforceable

by »tatiite.

DcbU bitnvil

by Statiit.. i.f

LimitatioiiM,

prima facie liability; which may be rebutted by disputing tho
debt* cliergcd in the account: a» by showiug that tiie debt charged
was incurred under a mistake (n); or that it was u luturo or
contingent debt not yet due, as an I. 0. U. given as u deposit
upon an incomplete contract of sale (o). But an account stated
by two jointly is not avoided by showing that one of them con-
tracted only as surety for the other (p) . A trustee in bankruptcy
may chailouge a settled account on grounds not opi n to the
bankruptcy). So, it may bo shown that a debt stated in the
account was void for want of consideration, or that tho considera-
tion failed or was illegal; as a promise to pay tho vmIu^ of a cheque
lost by tlie plaintiffs under circumstances which freed tho defen-
dant from furtiior liability (r); or to remunerate a barrister for
professional services («). Conversily, unless there Iw a l)alance
struck of cross demands, the receipt of the amount .-hown upon an
account stated, but which is less than the amount aotii;illv due.
is no answer to an action for tho balance, there being no cnsidcra-
tion for foregoing tlie balance (/). Tho elTect of an account
stated may also Iw avoide.l by showing that it is in ro»[K>ct of
costs due to a solicitor wlio has not complied with tho statutory
ie(|iiirement of delivering a signed bill «:, or that the debt was
claimed under a contract, which was then executory, and upon
which no action could be maintained by rotmm of (he .Statute
of Frauds, but not where there was nn - Jmission of liabilitv after
tho plaintiff had performed his part of tho contract (x\—An
account stated or admission of a debt barred by the .Statute of
Limitations must be stated in the lo.... required bv the Statute
of Frauds Amendment Act, 18->8, s. 1. which enacts that no
acknowledgment or promise is sufficient to lake a debt out of the
statute unless made in writing siirned by the pnrtv chnrge-
nblef//!.- An account stated in writing does not. ,is simh, l^^c-

'"l^''"f<y.
Fi»d,m is.'.l). i\ L. .T. C. p. i.i7 ; i:) c. n. X. S. o"

< I. \\i : 14 r. H. (iii;: ie,.„,;- v. v. ;/'(/';,« I'm V, 7i I r u- n „-r
m..n ;ls,ii . :)„ L. j. Ex. :!.>() ,; H. .V- (lim5 1 K II. 4.iS.

'
'

'

,'"'^;,
, „ ,

Uf: SiiiiHi V. J;,„,- ISKi .
1,-, >[ v w

^•^•-"''-
,„ Q. n. 4os: (!K. i-B. iwi.

K. \. ,44
:

I'JOT -J K. B. •..). Kx. ,-,7 : I Cr. .V .M, S9 : r , •„
.^ T -,1;,

,)/.„«..,/ V. 7V,V ,'1SS7). 7 I., .1, 1S4.-. . 1,5 1., .I «• P -4;% |
• R V"

'' ''"""':' " " " '"^S.ii. 3J r,. .r. Jl.l 4 M. \ W. .'l-.' ; r/,„/ V. i/.'-'^X



UKHTM UltlX AifOL'XI'H STATKI).

>iuin! tt stuiiii., tl.ouKli it niiiy Imj ovidotuv of an anU-tudfiit
a^roonicnt {;,. And it is no answt-r to a eluiiu upon an uueount
HUted tliut llu- delpi aciiuod du.' und.-r a written ugrwment uliicli
lould not Imvo been put in evidcmt) for wsnt of a »tuu.|. if the
conBidoration is rxo. ..u-.!, loaviug only tlie dobt unpaid ,a . lint
if the dotunieiit Rli.'d upon a> an acrouni slated m,uiri>» a ,tamp.
as in ti..< case of a bill of oxuliango or a promissory note, it must
he duly stamped in order to bo admissiblo (6).

An account may k< .tuN.l of an o,|uitublo dobt, tboreby makii.g
It prima facte rccovorable as u legal claim. Thus a trustee by
admitting that he has mon-y in his hands to l« p.iid over to tlio
plaint ift- as lx)nctieiary. or by ^tiling accounts on that f.wting.
is liable for the sum .oa.iniitfpd to b,. du.- in a common law action
for money due on account stated {c). So where upon a dissolu-
tion of partn. iship the partners account together and strike a
balance, it may bo recovered in an action upon such account (i).

An account stalo.1 of a |)ivsonL di-bt im|.lies a i.roinise t(. pay i«
/ra«</,und will n,,t support a promise to pay at a future date,
without a new .oiisideiali..n r . An aeou.il mav be -tat,..! of a
<iobt ,,ayab!e at a fiitme time, or at a particular place, or upon
some ,„nditiou; .nd there is th. n no liability until the time has
elapse<I or other condition has b. on fullilled f\ Thus u bill of
exchangi is ..vidci.ee of an account stated between imniediafo
parties, which is not absolute m.iil the bill is due. and which is

subject by law to the conditions of due pns.Mifnient and i,oti.v of
<li8honour ^g).

79

«M. 1.

H«-r. II

I)flil uu'lir

iiii>tiiiiii>nl

iiKnvnwiit.

.Vucuunt
>tatod of

•'luitable

il'bto.

Vi'i'oant

"•nted cif

t'liture (Ifhu.

An account staled of ii,>,n. ..» both side>. inipoiiio- :,,. a-rco-
ment to set off the it.nis on one side a-ainst the i(,.,„s on the
other, and to leave the baianeo only due. is erpiivah'nt to payment

IS44). 13 L. .7. Kx. V.V.:
:
H .S,.„„. N, R. R. B. l.-,.i; :i A. & K. W : ,f..,„,:l v

A- 1. Hint

-lat.tl „f
rci-'<

<t'*IMtillllM.

147.

{:) llmhiiiij V. li;.,t/„„-J. isil Id
I.. J. K.x. 4i'.4; s M. vV \V. 111.

(it) !!' TfUni'tti'tlth S!iinf,i,t'i /.*..

iHri'. 41 r.. .I.e. r,?.!; i,. u; u Ki.'
us. '

h) llmnw Ihir,,^ IH2.-|', :i I, ,T () s
K. n IS.-,: 4 n. X (• ."..-, ,.'. /
/,•-/'/" lN:iS<, 7 1.. .1. i;.x. 210: 4 -\r. \-

\V. :)2.

' H'P'i- V. Ilnll'iii,! |s:i.-i;, ( f,. ,J.

l:,:,.,„i,,li is.5:i . -iw I.. .(. q. n. •_>:,.

•/ Fi.si.fv. .l//„i,^„„ 17HS
, 2 t'. R.

17^1: ;/'/.(/, V. Mil,^t„,i, IS.'iU !l ij ,1

Kx. W: .-, At, .V- \V. Jl.

,' //>/>/.i,i, \. /.«/„„ is:i9i. 8 I, .r

Kx. JIS; .-, M. A: \V. .|1.
.' ii/„,'t/,,i V. ir,ii,„,„s \s-Mv -,

I. .1. Kx. v.: I M. i \V. .-..i.i.

V Ihlivh V. I.,;,,i, ISilO, S L. .1 Kx
-'•>s; .-, M. \- AV. 4 IN: h;-,,,y v /.C
!><>•.'

, ijc. li. i:'7.



m» L'OM'UACl'H JMl'MKIl IN LAW.

Pah I.

Reoprainir
o( account

.

of Ihu clebtstotLuixtent of Uio »ol-oll; uiid tlic dixlmrgf of the
uio.-.- ilciuitiids ii» a suitiiit'iit toiisidfittlion lo i-uppori the ilobt fur

tlit) t)ulauvuv/i . A mere open m^oiiia, without Htrikin^ thi-

baluiiLf and ugn-iing to Bit oil the tro.« iiiiu», Im, no .^uch ellcct

in |>u.\iuent; uud it louves the items open to dispute v« . ind of
thin ihuruetor in a bankers pass book ^k^.

All account of cross iioins an above, leaving oni\ tlic buluute
due, euanot be disputed mi rely upon tlie «^round tiiai M)niu of the

items taken as paid were not recoverable in un action: us a debt
ptt_>uble under u eoutroet unenforceable by retwon of not ^^ti^-

fvinif statutory re<iuirements J ; or a d. bt UartL-d by tlie Statute
of Limitotions(m

; or a debt due to a solicitor for cost* in

respitt of which no signed bill has been delivered ji Hut if

an^ of ill.' items are such that, thou^rb aetuuily paid o\.r, the\

mijfht bi' reiovered buck upon a failure of consideration, or as
paid under u mistak. -:' fact, or under fraud <.r illc^'ulity or ofh.r
suliiiienl ^Tound, the uecount ina\ thi'a b(> reopen.il a- lo such
iteute o

. In eases eullinu: for the iritrrvention of u court of
ei|Uity. the (Jourt has a ;renirul jurisdiction to open settled

account*, in whole or in pari, upon the ground of substantial
error, but as a general rui.' it will only uive leave to surehur^n-
and falsify, unless by reason of the rrlation betwci'U the partio.
or of other special eireuin>tuiKe-, it would b. iiiei|uitable for tin

accounting' party to have the ben.lit of the more lenient
order /* . An account sloled or a settled account has generally
no elleti as re^^ards omissions frcjin the account q

Form of

conuiit
•tHtill

An account statetl may be in writinir, or by oral statement.
\ii Dill stiitenieiil i» a(lujis,ible in . \ iili'uce. tlioUi.'li there is a

statenieni iu writinir of the same debt, and tliouj,'h the debt arises

(/, i;,<l.,,i.i,, V. ]l.,ii„,,i is/ii) . I'l

L. J. c. 1', :i|j; 1(1 c. n. jiMi.

(ij H'l//,,/,,,, V. llnliill,^ {I^:l">). 4 L. .1.

Kx. 1:;;.; I Cr. M. ,v K ».'.: („'<,„„ v.
l;„l,„/,,, ^1SIL';. 11 L. .1, C. I', l.il ; 1

Mini. .V (i. JTl.
[I.

:
I „„,„, TKll lt:l,ll. „l' S<-llt!,ll,:l V.

nhiirl ls',11 , ij Mail). II. i,. f.t:; . AV//,.
Il;l,lll,l /,„/,<„, t.st.il,, V. .\„/. /;„„/, ,,f

huh I I'.l.'.l
. 7s 1,. J. K. 1! '.Mil

. I'llllj,

J K. II. mill, Sw .vX „,,,„, V. '/,..„».,,„/

I'^.'i . I n. .V: (.'. 4si.

(( /... ,..«/. V. /•(,/,',.
I si;; :;:( J, .i

y. II i;; : 1 It. ,v s I'l;.

n, .1. /,>.,, V. ./.<;/... llSlIji, 1-.' 1,. ,r.

Kx. •.'.'.•.; 11 M. J; W. .54.'

.", Tin,,,,- V. ;/•,'/,, |1)|..-,
. 74 i^ .J.

K. B. w:,- (iH!!.-, 1 K. ». 4'.s.

!'-, //..v V. ,s,<,,„y is:t.-),. 1 I,. ,j.c. r.
J7.') ;

•-' niii){. X. c. u.-,.

>) i;,l ,„„„ \. M.li.i-sl. is.'iii , :; M.i.-
.VtJ. :;ii;): li;//„im.,.m \. Ilm/m.,r 1S7:
'» L. .1. l". 117 ; II Cll. I). .VJ'.I; /„l/,,,.',

V. AV,.,/./,„ ls7s), 4S L .J. r. l,-> . .1 ( I,'.

I). "147; A'. /l„i,/,i,.li;„n,„./,:.„ fr„/„„\
<•'. (I'Mllh. 7S L. J. c.' ;i.-.l; l!li,>)

1 a,. M''.
':' J-'"--'- V ' IT;.-,. 2 Br.,.

<. "•. :UI. n : //./,/. v. /J,.,,,/ 1S4S . 17
L. '. y. r.. JK: \2 u. B. .Vii.



DEBTS irPDN ACCOUNTS STATED.

out (>( a written (t All account stated or udnuMion Cm. I.

or u debt conloinod iu a .fml under seol. from which a piomino to ^'^ "•

pay can bo implied, constiluttii n covenant or contract under seal,
^~»»"

and not « simple contract debt (»); and if the d^bt was originally Zt
a Himple contract debt, it would in general bet<.ni(< merged in tho
Mip.nor .ccurit.v (/^. The u^crtuinment of the amount duo
mubr a deed do.>H not of itself crouto a now gimplo contract debt
upon an account Mated («'; but if forming part of an account
conl.iininir other items boMd.. that di-o under tho deed, a new
' "ntroct may be impli.^l („ pay the balance of tho account, upon
the principle above stat.d of the crosg itenw oiwratinir in nsv-
meiit .x\

I 6 I J

A bill of exclmtiire or promissory note i» evidence- of una.eount bui.i
t'taie.l b«.tw.-en imiiuHliatn Imrtio^ i ,,] . And the account ho stnl<>d KxoLigr.
18 of a debt according to tho tenor of tho instrument (i) . An
indorsement in blank, wiiieh nmk * the instrument payable to
bearer, does not carry with it an account stated with tlie l)oarrr
as such ((i\ Such instruiiM ills are not admissible evidence of an
aceount stated unlew. prop, ilv Ftamped (ft). -Aii lOU is evi-
d-nee of nil account stat.-l 1,^ f|„. person sigi.in,' uiih tlio person
to whom it is aildiesseil r , ,,ikI it it is not addressed, then jire-
sumptively with the person |..,.,lu. in- it (f It i\ no evidence
of t!>e nature of tlie debt (,; . It n.,-,y be rebutl.^I bv showing
tliat there whs in fact no debt to lotind the -eiinission. as an
I n li (.Mven by way of deposit on an ex(<<utoiy contrnct of .'<ale (/).

.\n account statiil us a euns. of action inust be made to the Tt.o parti...
plaintiff himself or to his a,«oni ;^). But an administrator mnv to»n»cc.,iiut

(>) SiiiglrtoH V. n.ii-ntl (\H:v> , 1 L .T

Ex- 131; 2 Cr. Sc .1. .ii.N; X „/,„/} v.
/foil (1840), 9 L. J. K.X. 'Jlta ; G M. i W
662.

(») Sallmiii V. lloii'liiii (IhJl), •.> L J
O. S. C. P. 03: I Bin^. i:u: r,„„<„,„
V. T„y/.„- (isi;i), IL> L. .1. C. r. 330';

Ci See poit. p. (Jsl.

(«) MtdiWdiUh V. KlliH (1S4S , 17 L. J.
Ex.305; 2Ex. 6J3.
_(j') t'utlri- V. AllanioH (ITsS , 2 T. K.

179.

M J'tni/ V. fllade (l«4;>), 1.5 L. J.
Q. B. 10; «U. B. 11.5.

(j) *«>«//' V. In/pr (lS.i9\ S L. J. Kx.
p; -. M. & W. lis; f.,,„ V. y.w
(185-'), 12 C. B. 437.

(«) llurmetler v. Ifiu/nr/h I843\ l'>

L. J. Kx. 178; 11 M. \ W. 97.

(*) r/mn V. /)«,,>« {182.5). 3 L. J.
O. S. K. B. 18.5; 4 B. & C. 23.5; JoHe>
V. /fv*r (1838), 7 L. J. Kx. 40 ; 4 M. &
W. 32. See Nmnrt v. XotrH (1844 , 13
L. .r. C. p. 7U : 6 Mud. k O. 911.

<•) Jliiek V. IlurtI (IUGG), L. It. 1 C. P.
* J7.

(rf) Ih-ijla^v. Ilol.ne (1840), 10 L. J.
Q. B. 43: 12 A. &K. Oil.

{<) FtuMimyir v. Ailntk (1847), 16 M.
* W. 449.

(/) mUon T. «'i/»«i (18.54), 23 L. J.
C. P. 137: 14 C. B. 016: Ltmrr, v.
Klliull (1866^, 30 L. J. Ex. 350 ; H. &
N. 656.

[g) Tiirbuek r. BinphaiH (18301. L. J.
Kx. 49 ; 2 M. 4 W. 2 ; Batei v. TuiruUii
(1848), 19 L. J. Ex. 399; 2 Ex. 152';

(Inmdij V. Tnurmeml (1888 , 36 W. R.
.531.



CONTRACTS IMPLIED IN LAW.

Pah I. rely upon an admission of debt made in favour of the deceased's
estate before obtaining? the letters of administration (A).—The
admission must be niade by the d.-fendant himself or bin
agent (i).—The account stated must l)o made by the defendant
to the plaintiff in the same relative rights in which the debt, is

charged (k).

Ill
i li

ill

Judg'ment
dcbtH.

Cduitdof
roford.

inf*'riiir

court.

of

§ 4. DkhTS iMPLIEl) I KO.M Jl'DGMENTS OK Im ERIOR AND FoREION
C*OLRTS AND ()\ FoHEKi.N StaTI'TE.

Jm|^.nt d..bt«--ju,lKim.i,t» „f Courii. of .fcorj-of inferior

''*°'

Court*- removal of judgment of inferior Court 82
Foreijfn jud™e„t«-Iri»h, Scotch, and colonial iudpiirata-
JudjrmcnteE-t<naion Art

8S
Finality and <ei i,.itit.v .,{ judKinent-penden( v „f ai.wal-iu.'lir'.mcnts m e<iuity-,.rder8 of Court .'

54
Effect of judgment in cstoppel-of foreign jiVliniient-wundi

of avoidance of foreign judgment ...'....
e™""""

^,^

Debt on foreign statute '.'..'...
,S8

Tlio,judgniontofuCourtofcompi-tc.nt.juii>,!i,.|io„,adjudi.atin.r
a coHuin sum of moiioy to be du.- from ,mc portion to anoth.-r
irnplios a debt: un.l tbe judgment n.>.y I nforcHul not only by
.'xmitio.i of th.. ordinary proiv.ss .,f Ih- Court, but also by an
iidion ot debt upon the ju-lgmcnt («\ I),.l,(s cvatcl bv jud-
u..<ii(s of a court of record are ,onlra.(s of record, and aiv
Ibcivlor... tivat.Ml hcivaftcr as confraits of (bat class (/, ; U„, j,'

IS not every onlcr of a .curt a.vanliuf. • ...„ „f ,„oncv to be pai.l
that 18 cjuivalcnt in law to a judjjni.'nl r\
An uc'.lon of debt lay at couin.on Ia« upon a judgnunl ..f an

n.fcnor court (rf); hut not upon a judjr.ncnt of the Malutory

'/..icHfry (ISj.S
, 19 I,. J. Kx. .'tun : 2 Ex . f"") r„i/>,„f(r v. ThorHtou (1819), 3 B

1;>-': Itntlilv. iril/muis [\m'J), VJh.J * *''^- ''^- ll'>i'i»o,(lm,(i SIfite Co v
tx. l'.''>; 4 V.x. 023. lnl.l,,, [Wil), (iO L. .1. C. eSO- (1891)

fii /(.i-lrr V. /(i,7(lS12\ 11 L J Ex 3 Cli. 15. '
'

(li^ii>), 1.1 L. J. Q. B. -Mi: » y. B. Ex. ll.'i; 13 M. & AV. 628.
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Ch. I.

Skot. II.

County Coiiits .-.itiiblislicd hy tin- County Courts Acts, Ixruus<.
8uch an artion wouhl huw bwii inionmstont witli (ho ivuuHli.'s on
tho judpniont proviil,.,! by thoso Acts (r), and it is now oxpirsslv
provided by H. ir.l of tb<' County Court* Act, 1888, that no action
shall be brou;;ht upon a .judffniont of the Htji'utorv ( 'ounty Courts.

lU- thf .Fu<l>;nu.nls .\c.t. I8;J8, s. •,".', a ju.lff.n.'iil, or ord..r for n.™,.v.l„f
tho payment of aioney, of any inferior court of r.iord may be

Ji'l'jfiJJr'""'removed in(o a superior court by order of a judj:.' of that coiirl;
^»^'"'

on.l thereupon such judKUient or order shall L of tiie same enVd,
an<l all proceedijifrs may be taken thereupon, as if mieh judfrnimt
or order had b(<en originally recovered or mad.' in the superior
oourt. The .stalut.> ijives power to eniove the judirn.ent for the
I)uri)OM of execution only: it jjives no jurisdiction to the suj.erior
<'ourt to iu.piire into the merits or into th<- ref,'ularilv of ilic pnj-
oeeilinffs in the ,ourt bi-low (/). It does not appiv to jiul-ments
of the statutory County Courts (ry). These, however, by the
County Courts Act, 1888, s. LM, may be remov.-d, in the" cases
therein provided, into the lliffh Court for the jMirpose of execu-
tion. IJy th<' hiferior Courts .Judffment Kxtension Act, 1883,
ss. 4, ."), a cerlilicate of a judgment of any inferior court of Knjr-
lan<l, Scoilnnd or Ireland may bo refjisUned in a County
Court foi execution within the jurisdiction of the court in thV
.same maui.er as if the judffuient had In-en obtained in the court
in which tho certilicate shall Ik' so roffistered.

I |)()ii the same priiici|)le, where the jinli;mcnt of a foreiirn
court in a civil action has adjudi.at.'d the payment of "a
certain Mim. a debt is implie.l in law which may b, -

forced by adioii in the tourts of this country // ; and the
jud<jmeiil. not l)eiiitr n.att.^r of record in ihi.- Country, is
merely ex idcn.c of a simple (onlract debt (/). The judirments
of till Irish. SiMil.h, and (olonial . ourts are considered as
forei-M jud-HMiils lor this purpose, and raise an implied simple

Kurt'ijfu

juilgllll'lll-i.

IriHli,

Sc itcli flllil

'"I'lniii!

jmlgmiiitn.

(0 /i,;/.,r,,/v. i:/,/.,/..; {is:.:i
.

-'-i h .1

H- B. -.i.M ; 1 !•:. & |{. M,.,; ',,„,,„ ^

.I/-«x (I8.):i), i^) J,. .1. Kx. 4,1: y Kx.
•-'SS.

(./') U'iIImius v. irJ-.iin/ iHTi;, 1 c.
1'. i>. '227; iuiil »m> ihn H..riiiijtli ;inii

Liiriil (Vmrts iif Kn'onl A. t, Is7.', s. n
;

I'uiiie V. S/.,/,r Iss.ii, ,'2 L. J (j |('

2W; U «i. It. I). IJU,

;</} .V,„;/..ti V. //..// (I,Sj.")\ H L. .1

Kx. IW); 10 Ex. TOr.
/i) l/niiit V. K,i^i,.,i fiss4\ .-)) L. J

•i. «. 6S; i:j (^ I!. I). :;»<; lh„iln„il.,i,
V. Altnll [\W1), (i-J L. .1, I> I' 44.
(ISii.i) A. C. l.JU.

((1 /iii/.irix V. />/ A'../ ,( ;i70.')l, 2 Vcni.
54(1; ir,i/kr,v. Will,.- 177s , I l).in.rl. |.

^tytl.iiiif V. E'l^'i:, lss:i , .-,:; I,. J (i i['

liS; 13 (i. B. IJ. 311 J.

r. 2
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CONTHACTS IMPLIKD XN LAW.

contract debt (k) for the sum adjudged to be due, upon which an
action may bo maintained in the Knglish coiiits (/;. By the
Judgments Extension Act, 1868, s. I, a certi(iru!e of ii judgment
in any of tho superior courts in frehincl and in Scotlunll for any
debt, damages or costs may be registered in Kiisrhmd. and "sliall
from the date of such registration be of the same force and elTect,
and all proceedings shall and may be had and taken on such
certificate as if the judgment of whi( h it is a eertilicate iind been a
judgment originally obtaine<l or entered uj) on the dufc of such
registration as aforesaid, in the court in which it is .-o regis-
tered "(w). And the Act gives a corresponding efleit to a
certificate of a judgment of the superior comfs of lOngland when
registered in Ireland or Scotland. L'nder the Siiprenu- Court of
Judicature Act, 187'J, ss. 4, 6, judgments ar.. now registered in
(he Central Office of the Supreme Court.

A judgment, as ground for an action of debt, must be final and
must award a certain sum to bo unconditionally due. An action
will not lie upon a judgment ordering the defendant to pay a
cortam sum, lir.-^t deducting thereout tho defendant's ( osts, before
taxation of the costs; becau*> unlil (hen there is no final judgment
for a certjiiii amount («). So, no action can be brought upon a
judgment with a stay of execution, until tho time for staying tho
execution haselaps,-,| («). I}„t the pejid.'iicy of an aj)peal Is in
general no bar to an action on a final juilgment, though it may
afford ground for an application to stay the proceedings (/>).

For the above rea.son judgments for |)ayment of monev in pro-
ceedings in equity whith remaii; subjeit to the control of the court,
nmII not in g(>neral support an action of debt: as a dc-cree in a suit
fof specific performance for payment of the pun^hase-monev upon
conveyance of the cstat.- (r/\ '-But where tho ChancerV suit
tcrnimates in the simple result of a^.ritaining a cl.-ar balanc- and
an unconditional decree that an individual must pav it, thecinum-
Maiices by which the court arrives at tic.t conclusion do not affect

(A, rh,lli„.tt \:.t,l,um (\%(,1}, 31 L J
tx. 421 ; 7 H. & K. 8S8.

(/i Il.nri, V. S,i»ml,i, (18>.i), 3 L.J.
<) S. K. B. TM: 4 B. k C. 411

;

li'MilIm V. furrmt (ISiiS), 6 L. J. O. s!
C. 1'. 1.57; 4 Biujf. 6.S6; lim^iU \-

Smylh (1S42), 11 L J. Ex. 308 ; 9 M. iW. SKI.

\.."i; Stc Re Ilmidte Rij. Cu. 1SS8), ftS

L. .1. C. >; t'uiilnine't ease (18891. 41
Ch. D. 118.

(i:'i Siii/.r V. JM.ii!, (1808), I Camp.
2.53.

(o) Httllw OilLr (1809), 11 E».-t, MS.» Scud V. Pilkiihitiii, 18U2), 31 L J
Q. B. 81; 2B. i-S. 11

'/) ''arp,ii/n- v. 7/imiiltm (1819!. 3
B. &.Vld. 522



DEBTS ON FOKEIO.V JUUCJMENrs. H»

tho right oi suing in a court of Ian wliiel, grows out of the legal Cn. 1.
duty to pay ( r,

:
as in tlie ea^o of a docro • for tho ,)a^•.l»ent of a

'"^- "•
balance duo u,,on a dual .o.tl..n.ent of a ,.artnor.hi,, a'c.ounf (.)•
or of a trust and executorship account (/)
For tho same i-oason no a<-tion will lie upon interlocutory or r„»orloc„,or,

collateral orders ,«.nd,ng an action, the jurisdiction ivmaining in
"^•''"•

the court which ,„ade the.n; as an interlocutory order for the
payment of costs ,« . And this princijde was applied toan int^-rini
judgment for costs n.ade by tho Scotch Court of Session .....din.-
an a,.,H.Hl (z\ No action will lie upon an or.ler ,.f the Divora-
Court to pay alimony pendente litr, l^'cause the court can rescind
or alter It at any time v//. But an action will lie m.on a lin.l i=" . .

judgn.ent or liiail order for the payn.cn, of costs (c :2 Z^!!!^
^^"^

of the House of Lords dis.nissing an aj.peul an.l ordering the
appellant to pay the costs («;; a final order of tho Privv Council
to pay eo.ts ,7/

;
a decrial of the Court of Session in Scotland to

pay costs (c;.

The hnal judgment of a court of com,«tent jurisdiction is con- Efl.x;tof
elusive between the j.arties upon tho matters adjudicated upon- J'«^^?'
conscn,ue„,lv in aa action upon a judgment no def.nee can b^

""
raiso( winch was open to the ,,arty in tho original suit ul). Nor
can the defendant fake advantage of any error in tho proceedings
which might be corrected in tho court which gave the judg-

T'\"'' -.v!"'
'";'" '"*'"" "P"*" '' .i"4""ont of an inferior court

the pia.ntiir him^df must allege and prove that the cause of action
was withm the jurisdiction of the inferior court ff)

Lp,,,. the same principle tho judgm,.nt of a foreign or colonial Korei^court IS .onclusivp between tho parties in an action or other h-al J»«S^nt.

in

Mi'.'./,'., i". ^"';'"""' '• n>->>d>T»(m
(1844). 13 L. J. Q. I!. 274 ; il Q. B. 297.

/J'J {l"'t"
*• *'"'*' '"*-•'*). « L. j!

O. S. K. B. 210; Sn. iC. 16.
't) Hiiiilfisun V. Ilrm/,is,„i (ISJH 13

L. J. Q. B. 274 ; C Q. B. 297.
Ill) /;,«,,,«,« v. /.-«/,/,,/ (1793;, 2 II

Bl. 24 S : ,S7„,7,v v. f'mlh.i,,,,,,; l,e, ../»,.

(1857). 2(i L. J. C. 1'. 301 : 3 C R
N. S. 211.

{.!) Viitrick V. Sheihl,,, 'l,s.53 >•) r i

Q. B. 283; 2E. i B. 14
'

('/) Itmliij V. /;«,/,,/ (1 SSI
, ,-i3 I, J

Q. B. 5,S3; 13 Q. B.I). 8.W.
'-; A> /.. .</,.,,7H,/,,-{l,S9l , (;i I, J

Q. B. 377; '1892} 1 (i. B. 216.

(18(8), 4i L. J. C. r. GOl.
(A) Ilulchim,.,, V. i: ill,.pi, (1S30 , 25

L.J. Ex. 103; U Ex. 79S,
(f) Rim, II V. Smiilh : IS42 11 L I

Ex. ,308; 9M. iW. Nio. • " ^- •'•

(rf) JtUHl.iin, V. M„,„m,r,, (IS72'. 42L J C.P. 22; L. K. S C. P. .50. Sec
llHiiliHgtun V. Alhill (1S9> G-) T. T
I'-C. 44; (1893; A. C. I.^0. '

' '' "

(7 1 K,ad V. r,,„ 1831>, 1 Cr. M. &

L. .I.h.x. U.-, ; ISM. i W. C28
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8tf CONTRACTS IMPLIED IN LAW.

l'»Bi I. procoodiiigs betwoon tlieiu iu tUe courts of thiti country; provided

it is final unii eoniiusivc between tlii' buiijo iiartii-s" iu the I'onign

court
{(J . And in an action upon sucli judynioiu the difcndant

cannot j)K>ad any defence to tlio merits wliicli lould have boon

pleaded in the original action [h): m that the evidence was def«>c-

tive or iusullicicnt (,j, : or that i'rosh evidence had been di8-

coveretl (^A); or that it was founded upon a contract which was
induced by fraud (/ ; or a set-oil' (>«;; or a discharge in bank-
ruptcy, wiiich he might have |)leadtHl in the foreign or . olonial

Koreitruliiw. court ,«}. It is not oiK'u to the defendant iu an action upon a
foivign judgment, to show that the foreign court decided

erroneously in apj)lying or in jiot applyini; t!ie law of a Foreign

country, or that tiic court was misinformed or not informed as to

tiio law of a foreign country: foreign law iH'ing a matter of fact

to bi< decided by the court upon th" evidence produced by the
parties themselves (o .

A foreign judgment is pro.-unied to h" witlim the jurisiiiitionof

the foreign court as regards the i)arti..s un! I lie matter of adjudica-
tion, without allegutioii or proof to tlinl .'ItiTt, as reipiired with
the judgments of inferior courts (/> . Hut a foreign .juiigment

may be avoided by showing a want of jurisdiction : as that the

defeiidunt was a foreigner to tiie court, no: re-ident w-thiii or other-

wise amenable to the jurisdiction f/ . A foreigner who appears
voluntarily in an action and takes t!ie chance of a judgment in his

favour cannot afterwards object to the jurisdiction; if jtropertvluis

been seized by the foreign court, and the owm'r appears merely for
the jiurpose of defending it, his ajipearance is (h'oiiied not to be
voluntary / . A foreign judgment may also Ijc avoidi'd b\ show-

Uruuud.- of

avoidance nf

fureifTi

judj^nu'ut.

Juiii<iti(.'tioij.

™;

(y hunnli, v. r.nn'ui, (1S4.5;, 12 01. A:

K. ;iUK : ,V„/r;,.,;, V. fiullWK 1 8S".» . Ul>

L. .I.e. :;;;:: i.", Ap. t'a. 1.

(/- /;.(/(/ uf A"^hnliiu,l V. .V<«,. (IS.'lll

20 L. J. Q. li. 2SI : Iti Q H. 717':

Kfl-til V. .»;,../,„// is.)ii . -jd L. J. r, l«.

IM: 1 C. H. N. S. -Jll : r»m/«,/i„ v.
Jli.H,,,;/ (i.si,4 . :j:'. L. -T. (;. 1'. 7s: !.•.

C. It. N. .X. ;iil.

(1 iiiii'irr.';, V. ii,,i.i-,s„„ isir. la
L. J. U. B. 2T^ : « y. l\. 2ss.

/. Ih r„.,«, /;,,>„„ V. UiitlihuM, 30
L. .1. V.r. 2:ts; (ill. & X. ;i(il.

': /.'«/ I /'./'i.^.. ,'„..,« V. .Vi.o is.-)i
,

2(1 1,. J. y. I!. .'SI : Kiy. B. 717.
("' //'"' V. //'/"/.,*.„ IS14 . i:i

L. J. tj. B. 271 ; (. y. B. 2.SS.

K. /.//.. V. JA //,,„•./ :1S71'. IU L. J.
C. v. Wj\ L. K. (JC. r. 22s.

((. Iiialri'j'ir V. Jwn, (1870;, 30 L. J.
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V. (//.i//(lS7<>,. 40 L. J. Q. B. (12; L R.
'; Q. B. i:iii
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C. 13.'i : ;ii; I'h. 1). iiiKi; ll„„ii,iv'',ii v.
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A. C. l.'iii. S(i' till' I'ciifiirii L;iw
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\\ «-'. 11. ' / .

(y) S,h,h..l,,) V. ir,.,l,„lr.i: IS'O). 40
I.. J. y. B. 7.i; L. K (1 y. B. I,v,;
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I.SO; Il'iis i K. B. 302.

(') >'' hit V. ls,i,i;ll ilss.V,, ,0.-, L. J.
U. B. 30.



DKUTS ON TOKEION JUUOMEXTM. 87

mg want of jurisdiction in tlie matter adjudicated («); as in tlio
cnso of a French court pronouncing an English contract to bo
ciinceilod, It was held tliat the judgment had no effect beyond
French courts., and did not bar an action upon tlie contract in this
country (<).-A foreign judgment may also be avoided by hhow-
inp that the proceedings were contrary to iho general principles
of justice recognised by all other courts: as that the defendant was
not summoned, ond had no notice of the procHMJings and iiud not
appeared, nor had any opj)ortunity of l).>in<j lieard (ii) : or that
the court was constituted of persons interested in the suit who
decule<l in their own favour (r) : „,- that the court, occord-
ing to a law i)eculiar to that country, refused to recoirnise
a title to property previously acjuircl by the law of another
country (y). \V|,cre the foreign court has jurisdiction over
the parties and the subject matU'r, and substantial justice
has been done, irregu irity in the procedure will not in-
validate the judgment (-^

. Whore a for-'i-n court has adjudicated
«w rem the judgment will bind all p..rsons intei-.-steil in the
pioperty whetlier parties to the proceedings or not («). -A foreign
judgment may also be avoided by showing (but it was obtained
by the fraud of the party «iio seeks to enforce it: and tiu> fraud
may be proved by th.' same evidenc- which successfully imposed
upon the foreign court {h). But the di^fendant is estopi)ed from
pleading liiat the original ciiust. of action was obtained by fraud of
llie plaintilf. because be ou-ht to hav(> laised that d.'f.'uce in the
forei-n court (^).--A foiei-n judgment is also impeachable for
error apparent upon the face of it, that is to say, such error as
shows u|.on tiio face of tb- .judgment itself, without unv extrinsic
evidence, that the jud^e had come to an erroneous conclusion either

Ca. I.

Sbot. II.

Oinegudof
jiutioe.

Friiuil.

Error
apparent
upon the

ju(l(rment.
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;
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PamI. of law 01 fact: and for this pur|>osi' icusoiisuj(|),.ii,|,.(l to flu- jiuIk-
inen(; as forming tho jfrounds of (Itnisiou inuv be tiiki-ii ua part of"

the judginont itself, and arc oxaniinablo (d). So, though a foreign
judgment is prosumod to 1k> corroit aiiording to the law of (ho
court, yet if it clearly appoar or be iitimittcd by the parties to be
erroneous according to that law, it may be inijK-ached foi Kiieh

error in tho courts of this country (/).

'Ml
I!!

Debt on
{orei^u

«tatutr.

Debtfi founded on foreign or colonial statutes seem, like debts
created by foreign judgment*, to be in the nature of simple lon-
tructs; as a debt for calls upon sliures in a eomjwny eoiistituted
under a colonial statntc (/). An action does not lie in this ((tua-
try to enforce a liability in the nature of a tax or rate imposed by
a for.Mgn legislature upon property sitimtt; abroad {</ .

(d) Jti.„in> V. Jiruif (1K.'>7), Hi L. J. C.
196; -J'i Bvav. 14S ; Aim/nui v. /;«/'<

(lliMj. -.l L. J. C 210 : 1 H. i M. H,.).
t (.) .»/«/»- V. /In/n (IS76,. 45 L. J. r.
"41; 1 C. P. I). liiW; Ilu„H,i„l„H V.

.(«M//ils92,:, C2L. J. I'. C. H; 'lSi(a)
A. C. l.-.n.

'

./' ir,ll.i>i,l R^. V. llhikr (1801), ;iO
I.. .1. K.\. Uil ; lill. & N. 110.

'./ s,iil,„ii i;,i,ucil V. Hull {190SI, iN
L. .1. K. It. 1.,; (ii<u<i 1 K. B. 7.
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CAW HI AN NdTfL-i.

Privily of Contract.

Ill aims V8. Deniiison, 28 L'. ('. Q. li., 323, the dufendant, Wing
the treasurer of a Turf Cluli, by whieh horse races were con-

ducted, reeeived subscriptions Ironi members and others to form

ti fund out iif wliich the jiurses run for were to be paid. The plain-

tiff entered horses and won purses, but defendant refused to pay,

alleging that ilie Club was indel)ted to him for advances which

be had previously made. It was held that the plaiutiff could not

ssue defendiint for money had and received, there being no privity

between them and defendant being accountable only to the Club.

In Htdiidiiiy vs. London (las Conii>anij. 21 l'. C. K., 209, one

Taylor contracted with the defendant, a corporation, to cunstruct

certain work for them anil on the same day the |>laintitr agreed

with Taylor to do a portion of the work for nine hundred dollars.

sul)ject to the same conditions which bound Taylor with' the

defendant, one of wiiicli was that twenty per cent, of the price

siiould lie retained until three months after completion of the

wuri; and then T)aid upon the certiticate of the manager that it

had been pcrfor'r.cd to his satisfaction. Taylor on the same day

by letter authorised defcniiants to pay the plaintiff for his work

up to the amount of Taylor's contract with him and dcl'endant,

in answer, agreed to this provided the plaintiff should carry out

his contract with Taylor and perform his work to the satisfaction

of the manager on whose certificate alone any money should be

paid. Defendant jmid the plaintiff all but the twenty per cent,

as the work fU'ogrcsscd, but the manager refused to certify, com-

plaining that it was improperly performed. It was proved, how-

ever, that le had verbally agreed to pay the men who hail worked
under the plaintiff one hundred dollars if they would discharge

the Company. It was held, reversing the judgment of the court

beh)w, that the plaintiff bad n« right of action against the defend-

ant because there was no contract between them.

The <'jise of the (In at Wislirn Uaitnaii Coinimnii \s. Tin

I'rislon an, I linVui liailirn./ (':>.. IT I". C. 1{.. 477. on wliji-h the

trial .judge bad based his opiiiinii. was (listingnisbc'l.

Artioi! Kn (liiaraiitii Simplv.

In h'oyal El<ct-ir Companij vs. Lmnard. 2.'> S. C. R., 298, the

appellants, who had a contract with the City of Three Rivers

f -HH

S
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li

to Hupply ami wt up n t<.inp|,.te .-l.-.trif plant, sul.-lK to th.-

respoiKlont tlii' part of th.-ir on(?nK.'i.i.rit wliii-h r.-lnt.'.l to the
Nteam

. iiKine and MUth. Th.- original .'ontru.-t with the City
of Thrt'o Hiv.'w nnhn .1 .on.litions of wlii.h th.« d.-f.-ndant
had no knowledK.., and in<-liid<>d thr supply of othor and totally
different plant from that whieh they Mulme(|uently un.ltTt<M)k to
supply to the appellantH. The appellants. upon',.oi„pletion of
the work, havinjr sued th.. .ity for the agreed eontr.ut priee, the
eity pleaded that the work was not eonipl..ted, and set up .lelV.-ts
lu the steaiii engine and iH.ilers. and the appellants thereupon
hrouKht an aetion , n i/iiaraiitic dmple ajrainst the respondent.
It was hehl. amriiiinK the judjrment of the eourts helow. t'.jit

tlwre was no h.^rnl mnnrrifr existiiijr between the eontraet of
the defendant and that of the plai- ' with the Citv of Three
liivers upon wliieh th.- prineipal den.,.i„l was based, and, there-
fore, the aelion ni f/uaruiitic simple was properly dismissed.

Geiienil Offrr miiLts ('niilrm' uilh I'arli/ ^Accepting.

In n„„k of Monhrnl vs. Thomas, l(i {\ |{.. r.o.i. on the maturity
of a hill of exehansje. the .Irawers thenH.f. tliinkin« the a-veptor
wouhl 1.0 imal.le to meet it. tel.rraphed him if unal.le to pav it
to .Iraw on them for the amount. The aeeeptor took the tele .rnm
to the iminatrer of i.laintiff hank who. on the faith of it.'dis-
counted a sight hill drawn hy the aeeeptor on the drawers,' with
the proeeeds of whieh he r.'tired his aeeeptanee whieh was held
hy anotlK^r hank. The drawers refused to aeeept the hill so
redrawn. It was held that the telegram having been sent for the
purpose of inducing persons to advanee money on it and to take
the bill so drawn in i.ursiuin.e of it, a privity was ereat.'d
between the phiintiffs and the d..fendant. senders of the telegram,
entitling the former to maintain an aetion against the latter for
the money so a.lvaneed. It was also held that no time being
mentioned in the telegram an authority to draw at sight would
be implied.

Aid plintn hi/ Lrllrr, irhi ti Coinplilr.

In l>, MvC.n,,,, vs. Aiiqir. :{] S. C. R.. 18(1. an offer was made
by letter dated and mailed at Qu.'bee. defendant's aeeeptanee
being by letter dated and mailed at Toronto. Tt was held that,
in the Provinee of Quebee as in th.- rest of Canada, in negotia-
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tioDs eurri.'d on l.y curn'spori.l.'n.'e it ix not ne.-piwary for the
won.j.li'tion of th.- t;,;ntiiirt timt the letter am-ptini? au offer
•Ijould have aetuully reaehe.! the party miikin(f it, hut it is com-
plete on the niailini; of HUch letter in the general post-office.

Sotijiintiitii itf Aiiiiitfiiin .\,i<sKiiiy.

Ill Ui.sln-ii Assiniiiii, Co. vs. 7'. »«/</. . :;| s. ('. {{ . .(7:!. „ ,.„„.

dition in ii policy of insurance (irovided tlmt the policy would be
avoided if the ussureil Nhnultl have or obtain other assurance
whether valid or not on the property. The assured applied for
other insurance, hut before he was notiHed of the acceptance of
his application the prciiii.s..s were destroyed by tire. It was held
that there was no breach of the condition.

Mtiih of Arci pliiiuc I'riHirihiil.

In Carr v.s. Vnnmlian Xortlurn R'l'wy, 17 Man. 178. a written
offer to sell lands on certain terms accompanied by an intimation
that if the purchaser takes iK)ssession the vendor will treat that
act us an acceptance of the olVep and the subseciuent taking of
[lossession without further communication with the vendor
tcKeth<-r c.nstitutc a binding eontnict of purchase and sale of
land whieli is taken out of the Statute of Frauds by the act of
takinir possession, such act bcinw in itself a part performance of
the eontnict as well as an e-scntial in the making of it.

Ciinlnirl hij Vornsiiomhini , uh< n MtuU.

hi the i'riwj,llachu DiMillcru Co. vs. ttiijclow, .']7 N. S. K.,
AS>, KajfiT &, Co., who did business at Halifax,' Nova .S-otia
acted as agents for the pbiintilf company whose head office wa^
at Glasgow, Scotland, but they had no power to accept orders
or make sales, the scope and .-xtent of their agencv being limited
to receiving orders an.l transmitting them to plais.t.rt' whose
officers alone had F)ower to decide whether thev would accept the
orders and forward the goods or not. In the course of this busi-
ness Eager & Co. received orders from the defendant for a quan-
tity of whiskey, and the onlers having been transmitted to
plaintiff, the whiskey was committed to a carrier at Glasgow to
be forwarded to defendants at IIalifa.x and Truro in the province
ol Nova Scotia. In an action brought by plaintiff against

%\W-'
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defendant on his acct^ptancfM for tU.- prjfi' of the whiskvy,

defendant itouKht tu encafic liability un the ground of illcKality,

pleading that the plaintiff carried on buiiineHs in Halifax without

a license and that the liquora were > Id and Nhipped by plaintiff

kn<>Minfr thf'v were to be diHpoaeiJ of in funtravention of the

Liquor License Act of Nova Scotia nnd of the Canada Tempt-r-

ance Aet. It was held that the t-untniit siiod on was made io

Olaago'v and not in Halifax and plaintuf was, therefore, entitled

to r«jfnver.

If was held further that in tin- aliNcnee of statutory enautnient

to lli:^ contrarj- the law n-<|uin'- i. tual knowledge on the part of

till' vendor of tbf illcvnl purpoHi- on the part of the \ ndee and,
as'iiriiinj.' that the plaini ill's xr-t-retan*-, who was at ont time in

thif proviiMf. aoquirt'd some l;ti.>u!i(lw of the law then in force,

this fact did not raisr a (in'suii. urn that he or plaintiff knew
at the timi- the orders were nn .^.d or delivery was made that
sueh law still existed or that delendnut intended to dispose of the
goods illegally.

Sff Siipn-iiif Court rt'iiort. ;ifflrming, .{" s ('. |{.. .Vi.

In yalional Cnah Higisttr Co. vs. Lovett, 3!» .V S. R.. 540,
plaintiff's agent sold (joods at North Sydney. Cape Hnton. under
a contract in writinj:. one of the tirrns of which was thiif the title

of the goods was not to pasM until after payment in full of the
price, and another that the onler was subject to the appro\.il of
the plaintiff, riaintiffs were a ('om|mny carrying on business
at Dayton. Ohio, but the goods were shipped from a factory in

Hamilton, Ontario. It was held that the contract was made out
of the jurisdiction either at Dayton. Ohio, when it was accepted
and agreed to by plaintiff, or at Hamilton, Ontario, when the
goods were slii|)ped. and tliat it was. therefore, not affected by the
provincial statute of Novi' Scotia, the Hills of Sale Act.

I'oHnihsus hoiuLsiti tu Hatificalion.

On October .'JOth, 1886, an order in council was passed which
rcciteil the execution and assignment of an original contract, the
execution of the work by Woodburn after it expired and the
recommendation of the Secretarj- of State that a formal contract
should be entered into extending the original contract to Decem-
ber Ist, i887, and then authorised the Secretary of State to enter
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into such furmal I'ontraet with Woodburn, but subject to th*

(!ODditioo that tin* i;u\ )>rnint!nt Mhould waive all rlaima for

daiiiaffi'tt by reaaoa of nou-exeeution or imiwrfect exwution of

the wurk and that WiMNlburn Nhould waive all claims to danwgm
livcauN« uf fxecution of biniling work by otlivr |>arti«« up to

the date of said exteoHion. WuiMlburn refuNvd to accept tb«

extch^ion on HU<'h tcriiM.

It was belli that \V<H)dburn could not rely on the Urder in

Council ast a ratitication of a contract fornicti by a letter of

the (jueen'i* I'rintcr. that the element of conMensuN entered at

much into the ratification of the contract as into the contract

itself and WiMNlburn could not alleire a rutiHcation after

exprcmly rcpuiliatini; its terms and n-fuxinK to be bound by it.

Contract L'lincludtd.

Ill llnklii \s. Ciniiinl. M N. S. K., S!H. (ilHintitTs, tliroiiuli tlnir

ajreiit II., and defendants negotiated for the cImrterinK by

plaintiffs to defendants of the sfcHiner T., then at ('hatlmin. N.B.

Defendants dcsireil to have the steniiier (b'livercd to them at

North Sydney, hut. after some netrotiations, on the !Uh of Octo-

ber, offered to take delivery at Chutham and use the vessel for

three iiMiiiths if iiiivijratinn rciiained open. I'laintitfs declined to

take the risk of navijfHtion reiiiainini; open and. on October 15th,

filaintiffs offered to close at three months and take the risk of

nnvijration rcmainin)? open. On tlie same day plaintiff's ajfent

replie<l, " Have closed in accordance with your tclejfram to-day

and arranirctl delivery North Sydney." On the followiuK day
defendants ri'plied: '• Telejfram received elosiu!.' T. Try to net

her delivered North Sydney cntl Octolier." It was held, dis-

missinj? defendints' appeal, that defendants, liy their telejrram

of October l.'>th, in view of previous corres[Mindence, disclosed

an intention to authorise a contract accordini; to what had
already lieen emlKxIied in writinir. and that the reply to that

tclefrram conveyed all that was reipiired to embody the terms
of the charter. Also held that defendants, whose position was
chanffcd on tlie 22nd, could not, by (fontinuinir the correspond-

ence, and raising other cpnstions, escape the effect of the mutual
terms previo'..sly agreed upon.

In Angto .Vewfoundland Finh Co. vs. Smith, :J.> N. S. R., 267,

plaintiffs offered to buy a quantity of fish from defendant at a
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price of 25 ceuts per (luintal iihovc the Halifax priee. provided
the tish were so cleansed «r prepared for market as to leave little

if any blood or lilaek spot. Defendants replied jruaranteeing to
furnish the quantity of lish recpiired at the priee speeiHeil and
prepared as re(iuired l.y i)laintiffs: '• with one exeei)tiou. tliat it

is impossible for us to take all black skin from tlie na]>c of the
Hsh." Plaintiffs in reply stated that the condition which the
defendants wished to except was the most imjuirtant nciuisite,
that it was done in tiie case of all Hsh causrht and cured in Ice-
land and otlier places mentioned and tiiat for this one reason fish
from those countries sold at a fair price wlien fish not so i)re-
pared could not bo sohl at all. Defendiints failed to make any
immediate reply to this letter an<l i)laiiitiirs wrote again asking
whether defendants had decided to sujiply the car<;ii in the con-
dition plaintiffs would like to hiive it as per tiieii' previous letter.
Defendants tliereupon wiote: '• We will furnisli any ((uantity of
fish that you uant. suituble f.ir auy market, at the i)riee "you
ofTer." They added: '• I will do my best in reu'ard to removing
the black skin as you stated in your previous letter. To this
letter plaintiffs replied, stating that they would tak.' a cargo of
2,500 quintals according to previous arrangement as to quality
and price.

The judgment t.f T.iunshend. J., tliat notuitlistauding the
words •! will do my best." there was a complete contract "ipoii
which i)laintiffs were entitled to recover was aflirmed by an equal
division of the court. In the .judgment of (iraham, E.J., con-
curred in i)y Ritchie. .1.. he examines tlie authorities fullv. and
conclud.'s that there was no contract su,-li as the plantiffs con-
ten.led fi,i: and that f.l intiffs .-ould not now argue that the
defendants had not •' (h)ne their best." as tliat was not the con-
tract on which they had <l..clared. an.l wliat was more important,
the plaintiffs had not acccpti-d tlie offer of such a contract.

In .Uarsltull vs. Jam.s,,,,. 42 W ('. (,». H., 11.-,. the jilaintiff
through his agent at Scafortii. early in September offi'ivd defend-
ant nincty-fonr cents a bushel for liis wheat f.o.b. at Trenton,
where drfendant lived, at station on the same lin.' of railway as
ScMfortli. This was not th.-n accepted, ami on the Mtli <,f .Sep-
tember delVn.lant off-ered to take that |.riee. but plaintiff ,11,1

not then want tb.^ wli,,it. On th,. 11th of S,.pf,.„ibe,. plaintiff
telegraph,.,! ,l..fen,lant. • Will ti.k,. your wlu-at at nin.'tv-fonr
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cents. Answer." On tlie .saiiic tliiy tlfl'ciKlant itnswcri-d. " Will

ii«'('fi)t your otl'er ninety-tour. Send ilireetions aliout sliijipinj,'.
""

It was iield tiiiit the wonls •" Send direetions about NJiipping
"

did not qualify the previous un<M)nditional aeeeptanee. Jt was

also ii,-ld that under such a i-<»ntraet it was the duty ot' the buyer

to provide the ears.

III liiflliriliiiii vs. Wiilsnii. :{(! I .
('. ('. I'., .>2!i. the iiliiiiitiiV on

.\ufrust ;l(Jth tele-rraiilied to the tlereiidunt: " (^uote priee I'or

Aufjust eliee.se and number of boxes," to whiili defendant re-

jdied, .Si.x cents." The i)laintill' telej.'raphed. " Your otl'er of

.VuiL'Ust cheese at si.v cents ai'cc|)ted." On September 8th

defendant wrote to plaintitl', " When will you inspect and .sliij),

We will ship at l>ueknow and Windham aliout 70(J Aujrust. Will

rxpeet you to inspect and ship in usual time, say middle of

month." On the lltli September, plaintiff replied that he would
ship ne.Kt week, w liieli ended on September 20th. On September
l.jtii |)laintitf ajfain wrote askinj; defen<lant, " AVlien will it be

(onveiiient for you to ship your Au|.Mist cheese, and at what

stations? Please let me know at onei! as we would not want to

sliij) later than .Monday or Tuesday of next week." On Sep-

tember ISth di'fendant replieil that he had already informed liiiii

of the stations " anil we were expectinjr to ship this week." On
the mth |)laiiitiff wrote requestinj,' delivery at the places named
on Wednesday, wliicli wmild be the 2-ttli.

It was held that it was not essential that each of these letters

and telejrrams should refer in terms to the preceilin;? one, but the

ecjniiei-tion iiiifiht be made out ( ven Ir. m the subject-matter of the

corresj)oiuIence, so loiii,' as it appcai'iMl tiiat it all related to the

same contract and that a valid contract was established for the

sale of TOO boxes of cheese at (i cents per |)ound. The ('(jirt was
assisted by jiarol evi<leiice and construed the letti'rs and tele-

frraiiis in the lisrht of sii round inir circumstances.

In Eio-npcnii diid .V. .1. /«'. Co. vs. M. LimU :! Puj^sley (N.B.").

:!. the piaintitV company was about beiiiur organized, and defend-

ant was asked to take stock in it and sul)scribod his name to a
paper prejjared for that i)urf)ose airreein^ to take ten shares. Tt

was held that this was an otl'er made by the Company on the one

side iind accepted by the defe|i(bint on the other and that a com-

plete contract was formed which made him liable as a stockholder
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to assessments and that it was not necessary that <'ertain sliafes
designated Uy numbers should be assigned to defendant to make
iiim liable.

In Mtirphij vs. Thompson, 28 I. C. ('. 1'.. 2.(;{, tile delVmlant
at Toronto wrote plaintiff at .Mount I'orest : -'Our .Mr. I'eters
advises me tiiat yuu have a ear or two of lioj^s. Please state liy

telegraph (|iiantity and lowest price average ami upwards." On
the l!)th. I'eters telegraphed i)laintitr. from Harri.ston, '• Name
lowest price for one or two cars hogs, give average,' to which
plaintiff imm.wliately rci)lie<l. ' Will take seven ten here, average
two humlred." I'cfrs telegraphed in reply. •' Will accept vour
o.fer seven ten. •^7.10, order cars coining to-day."

It was held luat this was a wniplete contract surticient to sat-
isfy the Statute of Frauds, for the words ' order ears " merely
referred to the utmost number of cars, namely, two. mentioned in
the Hrst telegram, and did not mean •• provid.-d you ord.T the
ears." Tiiere being two sizes of cars, one double the capacitv
of the other, it was held that it would be a good contract f- .; at
least two cars of the simdier dimensions, capable of being
extended by parol evidence to cars of the larger size.

In TItoni, it ill vs. Barwicic d al. Iti C. ('. ('. 1'.. ;{(i!). the
plaintiffs on -September .Ith wrote to defendants asking their
price for a certain spccitie.l .piantify of leather. On the 7th
vi September tli.' defendants replied through their i- _rcr.

acknowledging recipt of the plaiutiffs" letter and adding. •• Wc
are m.w selling our leather for twenty-two cents cash" at the
tannery. Trusting to n^eeivc your order. 1 remain, etc." On
September ]:itli. plaintiff wrote as follows. •

1 am in receipt
"

etc.. reciting the offer. • hi rei.ly. etc.. I will take four hundred
sides number one overweight, though 1 am paving vou one (•••nt
more than what 1 have .just pur.-liase.l at. I will semi over .Mr.
P. to look out what will be most suitable for mv trade." On
September l.JtIi one of the defendants telegraphed plaintiff.
" Wednesday ne.xt will be most .-onvenient to atteml .Mr. 1> at
tannery."

It was held that the whole corresponden.-e taken together con-
stituted a binding contract bctwo..n the parties and. srmbh that
the letter and telegram of 18th an.l l.lth of September would of
themselves have established a binding contract.



KOKMATION OF CONTKACTS. 88i

III Bridi vs. ToultoH, 4 O. A. K., 144, in reply to an offer by
tin- defiiidant for tlie sale of cfrlaiii wlu-at. the plaintiffs tele-

jiraplied. " Will take your five cars at eij^lity-five cents per
liuslul." to which tlie detcndHnt replied l)y postal card, 25th
of duly, • Send instructions for tlie shipment of tiie five ears

si>rinv'.'" On the 2tith the plaintiff mailed a postal card with
instructions, hut this wa.s never received liy tlie defendants. A
shipping; r.ote mailed on the 27th however re'.ched the defendant
on .Monday, the 2!tth, hut he had sold the wheat on the 27th. It

«as held that the postal card sent on the 2.)th amounted to an
absolute acceptance and not merely a conditional acceptance
sliould the defendant be satisfied with the instructions he n:ight

receive as to the mode of shipment.

In Dalnjmpl, vs. Scult, V.) O. A. K.. 477. to a written offer to

sell some Hour on certain terms, a tclejrram was sent. '• Letter
received, offer accepted. Writing." No letter was written, but
it was held that there was a completed contract.

In linuihj vs. Johns,)}), fi r. <'. C. P.. 221, plaintiff telegraphed
to defendant at Lockport, ' A party wants to buy wheat on
'Grace (ireenwood.' What is your price?" Defendant ans-
wered by telegraph, " I will sell for two dollars per bushel."
I'laiutiff replied " 1 will take wheat on Grace Greenwood at
yoi'r offer two dollars per bushel." The telegrams .vere held to

•im-.tiLii'.' a valid contract between the parties.

In McOolilrii/; vs. Eastern Express Company, 1 Pugsley
(X.M. 1. l:W. the plaintiff applied to the agent of an e.xprebs com-
pany in Fredericton to forward a ease of furs to Halifax to le
sent to London, .stating that he wished to have them insure!
The agent said ho could not get marine insurance in Fredericton,
but that if the plaintiff would write to S, the agent of the Com-
pany at St. John, he had no doubt he would do it as he had done
so for others. On the following day the agent of the Company
at Fredericton received the furs from the plaintiff and signed a
receipt stating that they were to be forwarded and delivered to
the nearest connecting express, nothing being stated aKut insur-
ance in the receipt. The furs were sent to S. at St. John, and
rt-ere by him forwarded to Xova Scotia and there taken charge of
by another Company w ho shipped them to London and they were
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lost. At the time the plaintitr delivered the invoice of the furs
to the agent at Fredericton he also delivered him a letter
addressed to «. in which the plaintiff stated that he wished S
to insure $tiOO on the furs and to forward them to Halifax imme-
diately as he wished to have them in .ndon at a particular
time. S. did not insure. In an action against the Company
tor negleutini? to insure it was held that the contract was com-
plete when the agent in Fredericton received the furs and gave
the receipt, which contained thj terms of the contract and that
Ih,. IrtU-y u, S, w,.s only ,. r...|U.'st to iiisii.v „ii,l l„nu...l no
part of the contract for the transmission of the furs.

In Au,hurs vs. Coloyi. ;is S. (-. R.. r.s.s. th,- .•onvsp,,,,,!...
hiUyvru the pf,rii,.s w„s hcl.l to M.tisfy the S.-tutc of Frau.ls
iind tlir w.,r.ls, --So MM.u ns title is evidenced to our satisfac-
tion," contained in the solicitor's letter accepting the condition
us to terms of payment, did not import anv new term into the
agreement. The words referred to were held to be different from
those uhich constituted a new term in the case of Hussey vs
llonicPaync, 8 C. K, «7U, in which the words were, " subject
to the title being approved by our solicitor," though it was
IH'inted .lut as to tliis latter ease thai it had in etfeet 1 over-
ruled in nach vs. London Provident Association, 23 C. B., 112.

In Wjhh vs. Shanna.
. :i4 V. C. q. ]{.. 41(1. Webb, one of the

plaintiffs, saw defendant at his cliee.se faetorv at Stratford and
talked of the pri.-e of cheese, (hi leaving h." said that anv cor-
respondence woul.l be through C. Subsequentlv plaintiffs
authorize.! C. to buy cheese from the defendant and. on Au-un
-'0th, at 4 ,..n.., C. telegraphed defendant. " Xarne lowest price
lor .vour clieese. stating the number of boxes." This was
received on the 21st. an.t, on the evening of that dav. defendant
telegraphed C, " Will sell two hundred and fiftv cheeses ten
nnd a Half cents," which C. received at 9.2.5 a.m. on the ^-'nd
and immediately answered by telegraph, " I accept vour offer"
A\ ben « ,11 you bo.N ? Answer. •• This was received at" the Strat-
ford office 10 a.m.. and by defendant on the same date. On the
evening of the 21st. defendant had left the telegram to be sent
to C. on receipt at telegraph otlfiee of C.'s answer to defendant's
telegram na.ning the price. It read. " I have sold in Stratford
Uid not get your answer in time." It was held that the tele-
grams shewed a i-i.iM(i!ete contract.



T
I i.\l A ritlN 111- ( (l.\IKA( TS. 8Hk-

ml
3

In Sumnir vs. Thumson it at, 31 N. S., 481, plaintiff wrote to

defendant us follows, aft' r i ertain negotiations by telephone: " I

c'ontinn sale to you by teli'phont! of 10,00(J bushels Island black

oats at 24 cents per bushel f.o.b. cars at Pictou or 28 cent!

dfliviTcd lit Kliiisdalf wliichever wny you may jircfcr

to order thciii forwiird, etc." P.fcndauts replii'd :
•' Yours of

7th to hand and we jow complete purchase and will forward

;

liic baKs K'o to you lit once for the oats when we hope to lie able

to instruct you as to where to ship the same."" It was ajjreed

at the trial to he the usaize of trade, if oats were to be delivered

at a certain point en tha railway at a certain price with an
'ipliiiii to the buyer to direi-t delivery iit points either this sidc>

or beyond the place of delivery, that the freight should be either

added or deducted as the case might be. It was held that the

defendants were bound and that as soon as one of the parties

acted on one of the alternatives ani the other, without objecting,

adopted it. the option was at an end and all the terms complete.

In Harty vs. Goodirham tt at, 31 U. C. Q. B., 18, the plaintiff,

by telegra[)h, asked defendants their prices for high wines and
whiskey. Defendants wrote specifying the prices for quantities

not less than a car load and requesting an order. Plaintiff tele-

praphed, •' Send three <ar loads hisrh wines." Defendants
refuseil to deliver at the price first named, answering that the

price had advanced, liut it was held that there was a complete
contract. It was adiiiittcil tiiat tiie order was reasonabk in

point of ipiantity and. altluiusrh that seems immaterial, that the
defendants had the gonds on hand.

Contract nut Concluded.

The case last referred to was distinguished from Johnson vs.

liogcrs. 30 O. R. 150. in which the defendants, dealers in tlour,

wrote to the plaintitfs who were bakers that they wished to
secure their [)atroua<re as eustomers. liut it was hardly prudent
for them to push the sale of flour just now as prices were sure
to advance at least fifty cents a barrel within a few day3
" Xevertheless. we are gointr to do it just to save you money nnrl

secure your patronage. "We f|Uote you K. O. B. or F. 0. B. your
station. Hungarian *5.40 and Strong Baker's $r).0(}, car lots only.
Wc would sugirest your nsinu' the wire to ordr s jiricos are so

1
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rapidly Hilvancing that they 'nay be beyond reach before a letter

would reai'h us."

IMaintiffs rt-plit'd next day, beinR the niornini; on whieh they

roeeived the letter. " We will take two cars " Hungarian " at

your offer of yesterday." Defendants refused to deliver, Hour

having advancwl. and it was held by the Divisional Court,

.Vriiiour, ('. J., Fak'onbridge and Street, JJ., that there was no

contract. Defendant's letter was only a quotation of prices.

Harvey vs. Faciij, 18!);j A. C, .M2, was quoted as a strong

authority against the plaintiffs, as to which see article in Canada
l.iiw Journal, Vol. 4.">. ]>, tilT.

In L'irkin vs. (Janlnn; 21 <). R., 125, a land agent was

employed to effect a sale of land, but without authority to sell

at the price for which defendant agreed to purehaie. The

purchaser signed a form of agreement which was taken by the

agent to the plaintiff and signed' by him. but, before the pur-

chaser was notified thereof, he gave notice to the agent with-

drawing his offer. It was held that he could do so as the

instrument, although in form an iiKreeiiient, wiis in substaiiec ;i

mere offer.

In Fulton Rro.s. vs. rp/xr Canada Fiirnilitn Co.. !) O. A. R..

211. the plaintiffs having agreed to supply the defendants with

100,000 feet of lumber subject to inspection, *he defendants, in

a subseaucnt letter, assumed that this was to be American inspec-

tion and the plaintiffs answered, " AVe do not know anything

iibout .\mcriean inspection, liut will submit to any reasonable

inspection. No formal waiver of the inspection claimed by the

defendants was made by them, neither was there any agreement

by the plaintiffs to submit to such inspection. It was held,

reversing the judgment of the Common Pleas Division, that

there had not l)een shewn a clear accession on both sides to one

and the same set of terms, and that a concluded agreement had

not been made out between the parties.

In Willi.iton vs. Lawsoii, lit S. C. R.. 673, the defendant

signed a document by which he agreed to sell certain propel ty

to the plaintiff for !j!42,.')00 and plaintiff signed an agreement to

purcha.se the sa. le. The document signed by plaintiff stated

that the property was to be purchased subject to the encun-

\ld
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Itrauces tluTt-:)!!. With this t'xci>|itiun the dcK'nr' '^ were the

name in Nul).stance and each contained at the li his clause:

" TeriuH, doetls and so on to he arranged by the first of May
next." On the day that these papers were signed the defendant,

on the rer|uest of plaintitT's solicitor 'o have the terms c the

sale put in writing, added to the one signed by him the follo.,i..<g:

" Tenns HTiOO cash this day. $.'>0(J on the delivery of the deed of

the Parker property, !|"*00 with interest every three months until

the $6,r){)U are paid when the deed of the entire i)roperty will

be executed." The property mentioned in these documents was

with other property of the defendant mortgaged foi $36,000.

Plaintiff paid two sums of $."»(M) eaeli and demanded a deed of

the I'arker property which was refused.

It was held 'that there was no completed agreement between

the parties; the agreement only provided for payment of $6,5(K),

leaving the greater part of the purchase money unprovided for.

If the plaintiff was to assume the mortgage, it was necessary to

provide for the release of defendant's other property and for

matters in relation to the leasehold property. Strong, J., said

that it was an agreement for the sale of an equity of redemption

only, and, as questions would arise in future as to release of

defendant's other property from the mortgage and his indemnity

from personal liability to the mortgagee, there was no completed

agrecijent that could be enforced.

In Mcintosh vs. BriU, 20 V. C. (*. P., 42«, plaintiff telegraphed

to defendant in answer to enquiry about the price and quantity

of butter on hand that he had a hundred kegs at twenty cents

an<i defendant replied that he would take it if good. Plaintiff

did not state in return that it was good, or offer to guarantee

Hs, but two days after, he again telegraphed to come
he butter or send !i<l,.")00, to which defendant answered

"ii
. ouid try and see him the following week. After the

several days plaintiff enciuired whether defendant
iiiiciJded taking the butter or not. In an action 'by the plain-

tiff against the defendant it was held that there was no binding

contract between the parties.

In \V\lling vs. Currie, 36 U. C. Q. B., 46, defendant telegraphed

plaintiff, " Can you ship three cars Treadwell wheat this month
at one-twenty? Reply." On the same day the pbuntiff an-
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Mwomi, '• Will mcrpt vi.ur offer thrw tan Trfmlwdl one ilollur

twontj'." On tilt' 2.'>th defi>n(lntit encltj-iwl u shipping bill to
plaintiff, uking him to Nhip the wheiit as ioon'ttN possilile. Thii
bill MHH u printed lorni in use in the Cnind 'I'nink Ifailway
Hlled up for the three oirH, addressinK tlu-m to the Royal Cana-
dian Hank, Montreal. On the next .lay, heirini; that the Rail-
way Company had been inserting.' the words " At the owner's
risk of delay " in th.-ir i hippin« bills, the defendant telejrraphed
plaintiff that he eoiild not t«ke tlie wb-at if the plaintiff allowed
these words to be put in. Thr agent of the railway insisted on
the innertion of the wor.ls. It was held that the two telegrams of
tlie L>4th iind the letter of the L'.')th did not rorin n binding eon-
tract, that the terms of the shipping note were to be considered
IIS piirt „( the biirpiin imd that the phiintiff. th.-reloi-e. rniil.l n.it

reeovfr for goods bargained and sold, having forwarded th«
wheat and drawn upon the defendant with a bill of lading
llttllflled.

In Sumner vs. Cole. :i(t S. C. K., :{7!». plaintiff, a grain nier-
ehant in Truro, telegriiphed defendiint. a grain iiierehant in
Toronto, " Quote bottor,. )riees twenty to twenty-five cars thous-
and ];ushels each, wliite oats delivered, liasis Truro fii-ight,

bugged in our bugs even four bllsil.ls eaeh." Defemlimt replied
next day, •• White outs thirty-two half, Truro, bags two eents
bushel extra." Plaintiff wire.l same day, " How much less can
you do mixed eats for. .Might work white at thirty-two but
not any mor-. Answer." Defendant replied, " Mixed oats
searee. but odd eats obtiiimible half eent less. Exporters bidding
twenty-tliree for white. Highest freight Truro freight two halt
"v.r Ihilifiix. Offer white thirfy-two bulk, thirty-lour in l,;ilf

bushrl bj.Ks Truro." Next day plaintiff wired, "
I eonfirm pur-

( base twenty thousand bushels oats white at thirty-two, mixed at
thirty-one half, bagged even four bushels in my bags. Confirm.
•May yet order live ears more in bulk." and he confirmed it also
by letter. Defendant answered by ti'legram at onee, " Cannot
eonfirm bagged. Am asked half eent for bagging. Hags extra.

"

I'laintiff replied, "All right. Hook order; will have to pay for
bagging." Defendant wired, same day, " Too late to-day, made
too many sales already, will try eonfirm to-morrow." On reeeipt
of this plaintiff wrote urging aetion, and ne.xt day wired, " Will
/ou confirm oats, .ompleted sale reeeipt first telegram yesterday.
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Kxpi'ct you to Hhip." Dcl't'iulunt uii^^ucn-d noxt diiy, '• Market
udvuncml two cents lii'r<' sinft; yestinliiy ruHiii. Ifml mxU under
olTer txpcetiutf your ord'-r till noun .M'tti'^duy. When you
ai'fM'pted liHf(K*'<l juirtien dcriiiiddcd Imlf i-int lor liiiKifinjr. They
Niild liet'orc your Keeoml wire s.stenlay. Thin is why I could not

eonfiriii, etc."

It wiir. held liy the Supreme Court of ('nnadii, reverHinij the

judKnieiit of the Supreme Court of Xova Seotin. that there was
no completed contract hetwecn the parties as they did not coitic

to an understundiuif in res| t to some of the matiTial tcrmM.

Ill Ml I IIIjn vs. Iloiiil, <) S. C. W.. .M(i. the appellant wrote the

respondent ns follows: " A. Melntyre airrces u> take iji:{.">.000 for

property known as ' JFc.Micken Hlock ' terms one-third cash,

lialance in one year at ei^ht per cent, per annum, open until

Saturdii.\ L'Hth, niMin." On the same day Hood accepted this

offer in the following terms: " I be(? to accept your offer made
tliis morning. I will accept the property known as McMickcn's
I'.lock. Iic'iuf the property on .Main Street, etc.. for +•{•''.""<'. pay-
iilile one-third cash on coinpletion of lifli'. niid lialance in one
year at civjlit |m'1 tit. Ymi will please have papers and
alistracts siilimitted liy your solicitor to \. F. Hajfcl. Ks(|.. :i2

Dniialdsoii Ulock, as soon as posi-ilile that I may net i-onveyanee

and v'ivc mo rf -.'aire" It was held that there was no Miuljim
lllleondltional lleeeptance of the otVer of sale.

Ritchie. J., dissented, considering' that the contract was c-om-

pletely formed; that the parties intended that the sale should
be an immediate sal-' to take effect from the time of makinp of
the payment of cash one Jiird, that when this was paid the ven-
dee was to have a title to the property and possession triven to
him and, as reprar.'s th.> latter part of the aoceptanec askinjr for

papers and abs' :, it was notliini.' more than that he might
have the title in...,iiKatcd in the usual way by his own solicitors;

that he iiiight get the conveyance and give his mortgage.

Til .S7. JiiiiDs vs. C'lriinniliint ,,f SI, tliiliriil, Coiif lee's Dig..

377, the corporation of St. (Jabriel on February 1st, 1880, called
for tenders for water works for the village according to plan
and specification. St. James & Co. tendered to do the several
works of supplying and laying water-pipe in tlie village accord-
ing to plan and sjiccifieatinn for $37,600.99. The specification
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had no pruliihition HRHiiiMt traiwfiTriiiK tin- i-untract. Tht- ten-

di'r of St. JiiriRit & Co. h-hh the lowt'xt Imt on**, that of L). & Co.
I»\ u iiK'iiioranilix" -.f HKn-i-iin-nt niuilu 5th t)f .Mari-h. \HHO,
bftwiH'ii (St. .liiiiicM & C. (iuiiiK liuxiiifMH toKithiT uuclt-r the
naiiif of) St. Jniiifx & Co.. iind T.. St. .lHmi>M & Co tratiKf.rred

all thiir intt'n'»(t uiidtr the ttndtr for i)i.'rt)() to T. \vi. n th. con-
tract ithoiild hi- iiward.il liy by-law bciutf panned. I). & Co.
availed thi-iiidclvrs of cfrtain irn'tfularitifM to withdraw tlu-ir

Inid.-r. Thf St. (inlirirl ('<iiiii('il dnidnl f ,,k.' s.u luinv"*
in till- plans and Hpt'cificationH and n-solvod that the speciHeation
an made by the engineer of the corporation with the correction
as amended by the Couneil be aeceptetl and that St. James be
allowed two days to consider the spccitieation anil if he should
accept that he should atteml on the 15th of .lidy at .i p.m.. to
si»fn the contract. The new spccitication contained a clause that
the contractor will not be permitted to sub-let any portion of the
work except for delivery of iii.itcrials without the consent of the
numieipal council. On the l.')tli of .liily. St. .lames & Co. went to
the (ittice of the respondent's luitary to si^n the contract. At the
same time T. presented himself and claimed the riKht to sign the
contract as transferee. |>ro(lucin(j; and eommunicatint; to the
nuiyor the document by which St. James & Co. had transferred
all their interest in the contract to him. In the result the Coun
cil determined not to jrive the contract to St. James & Co.. but
sent for the ne.\t lowest tenderer to whom they made an offer
on the terms antl conditions proposed to St. James & Co.. at the
iiieetinK 12th of July, and this offer being accepted it was
resolved to give them the cr)ntract.

An action whs brought l)y St. James in his own name as the
only persnn interested in tiie tender of St. James & Co., for
breii.h jf the contract between himself and th? respondent and
of the resolutions of 12th of July. 1880. ami it was held by the
Superior Court at (Quebec, whose di-cision was affirmed by the
Supreme Court of Canada, that the evidence shewed no indi-
vidual tender by St. James but one by St. James & C, an con-
stituting the tirm of St. James & Co.. and further that under
the circumstances there never had been any completed contract
between the parties: tluit the j)r()visi()n against assigning the
contract was a material s;ir-; >ion which had been violated by
the assignment to C. ^nd ,. . the Council had been justified in
refusing to accept the tender.
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In Ciirlir \>^, Itimiliiim, '.\2 I'.
«

'. i^. H.. til.'i, iil'tt-r Mimi-

)'iii|iiiri)'N iitiil fiiMvi'rNiiiiiiiis. plnintilT ti-t<'m-ii|iliiMl ilfl'i'iiilmit,

" Will tiikf llt'ti'i'ii to twi'iiiv liiili'H k'mmI im'W h<i|>« at twi'iity

I'fiits ciish." Di'fi'ndiiiit rt'|>lii'(l liy ti'lt'Knim. " Your oITit

tii-iM'|iti><l. IliiVf iMMikfd yiiiir onlrr fi)r tlfti-t'ri IhiIoh ni'v/ Impn

i'i>r ili'liviry uIh'h (lirktil. " It wiin lii-td tliiit t' tii-ci-|itiin<'f wiix

not siniiili' lull \\i\s i|uiililii'i| liy Icuviiii; out Iim' wnrti "
i;<hi)|

"

,'iri<l also as to tlii' ti'iir <>( tli'livt-ry.

Ill hinifliDitii \H. Miiilriiil T<li(jraiili Co., 18 I". ('. t^. B.. 60,

plaintitr, livinR at Kingston, ri'Cfivwl from Cra- "inl. at Oiwc(?o,

:i tij.'jjrain, " Will kivc you ciRlity ocnU for rye," and on the

next day he took to defetidant'i* offici.' the reply, " Do accept

your offor. Ship to-morrow fiftoen or twenty hundred." In an
action for imt transmitting the t<-le(rrniii, it was held that therp

lould he no daiiiUKea rei-ovi'nnl hecausc the teh'Knim if sent would
not huvi- made a cfmiplcte contract.

In M( Farnn vs. Johnsu;. (). K., Iti], plaintiff offered to give

tlcfcudant fifteen hundred (ioUars for a certain lot of land con-

tnininir a fifty foet frontaufc. Defendant replied that he would
take stvfiu.eii hundred and fifty th)llats fur flic fifty feet n • fif-

teen hiindnd dollars for thirty-five feet of the fifty f'e«'t. Before

receivinir any answer, defendant tclenraphed to plaintiff,
'• ("oinimr .Monday to accept fifteen hundred dollars. Waiting
immediate reply. " Plaintiff telegraphed hack, ' Come at once."'

It was held tliiit the ti'lc(rniin- did not constitute any contract

such as plainfilf alleged for tlu' sale of the fifty feet for fifteen

hundred dollars, for it was aiiilii^uous tc which proposal of
fifteen hundred dollars the defendant's telegram referred, '.,

moreover, that the words " CominR to accept " did i/ot she\ i

actual acceptance hut were merely an expression of , n intention

to do something in the future.

It would seem that the aeccpfauee d'-' -U- appli..'u -i- *he nffer

of the thirty-five feet for fifteen hundrei' •' 'lars, and I roudfoot,

I., sieiiis to luilil that it wtiulil lie >^<i. hut, as plaintitf said if was
not, he eoncluded that the |)artii's liad never arrived at the same
mind on the sul>.ieet. The judfrment is really hased on the pro-

position that the words " Cominsr to accept " did not indicate

an absolute act!cptance.

1
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Terms too Uncertain or Ambiguous.

In Kerr and Begg vs. Cotton, 2 li. C. R., 24t), it was held that

where a contract provided for tlie manufacture according to

specifications of an article e<iual in every respect to a sample pro-

duced and no sample was produced as agreed upon, the contract

was void for uncertainty and no action could be brought for the
breach of it by either party.

In Montreal Gas Cu. v.s. Vasei/, 1900 A. C, 595, a written
promise by the appellants that, if satisfied with the respondent
as a customer, they would favourably con.sider any application
by him to renew a subsisting contract on its expiration, was held
not to impose a legal obligation to grant the renewal.

In Bell vs. Northwood, 3 .Man., 514, the agreement for the sale

of certain shares of stock was perfect as to amount and terms
except for the proviso that a note for five thousand dollars to be
given in part payment was "to be secured by a portion of the
stock." This was held too indefinite for specific enforcement.

In MtLuiif/liihi vs. \Vliil(sul(. 7 Grant "s, Ch.. r)7:{. the tcrii:s

of agreement were as contained in a letter by the intending
purchaser: " We will give you for your mill privilege in Laxton
with all the improvements, etc., four thou.sand dollars." In
reality the premises mentioned comprised two mill privileges, but
the vendor insisted that only one was embraced in the agreement.
It was held that the expression " your mill privilege in Laxton "

was too uncertain to admit of the agreement being enforced and
that there had been a plain misunderstanding between the
parties.

In Fo.iirr vs. KHssrll, 12 O. R., VMy. an agreement was in the
following form: "In consideration of you advancing us the
sum of .$:j,000 we agree to give you collateral security and to [)ay

you interest at the rate of eight per cnt." No kind of security
was specified in the agreement, of which, therefore, because of its

uncertainty, specific performance was refused.

Contract Xotirifhstanduig Apparent Uncertainty.

Ill ()'lh,„,„ll vs. lhi,,hill ,1 III.. II r. c. {), 15. .|.n. .,„ .|,,|.,.,..

inriit to >;i\v !^..^^ ;,,„i ,|. livrP llllilli.T ill ;ili: flie:-\ niili. lis v,,,)!)
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ns tin- piirtics so ajfrt'citiK Wfiv abli- to ilo so, was held not void

lor uiu'crtaiuty.

In Siflnsltr vs. Murray, 2t) O. K. o!)9, tlie purchasers of a

farm signed a contrat't in whieli tht'v said, " We agree to take

your farm ami pay you H'i'i'M'O, and, if we get along fairly well,

\vf will give you the other !|<."j,000 as soon as we are able." The

priee of $9,500 had been mentioned in the negotiations for the

sale. It was held that the provision as to the $500 was a con-

ditional promise on which a recovery might be had on proof

that the purchasers were of ability to pay, which the evidence

failed to show. In the .judgment of Boyd, Ch., it is mentioned

that the text books are silent on the subject of such contracts.

In re Ross, 29 Grant's, Ch., 385, where money was lent to be

repaid when the borrower was able, it was held that his ability

might be shewn by a slight amount of evidence such as was open
to public observation of a Hourisliing condition of his aflfairs,

and it was not necessary to shew that the borrower was in a
position to discharge the debt without inconvenience.

In Lrailijard vs. McLran, 10 Grant's. Ch., 139, the owner of

land had made a demise of fifty acres for the purpose of boring

for oil and contemporaneously executed an agreement by which

he agreed to convey at any time a roadway from any wells the

les.spe might dig or Iwre to a certain road and, also, sufficient

land for the working of sudi well or wells, the lessee agreeing to

pay one hundred dollars for the first well and fifty dollars per

acre for the lanil necessary for working such wells or said road-

way and fifty dollars for any oil wells he should work after the

first one, etc. It was held that this agreement was not too uncer-

tain to be executed.

No Consensus ad idem.

In Omnium Securities vs. Richardson, 7 0. R., 182, defendant

wrote pluintifT's agent, " I have considered the matter of our
conversation and ofTer you $800 for the property." The agent

replied, " I have your favour offering $800 for the property. I

have concluded to accept your offer." The evidence shewed
that, at the prior conversation referred to in defendant's letter,
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defendant was seeking to buy the property on terms of live or

seven years' credit. It was held that as the acceptance by plain-

tiff was as of a cash offer there was no contract, the parties

differing in their understanding of it.

Agreement to Enter into a Formal Contract.

In Anglo-Canadian Man. Co. vs. Gordon, 19 Man., 201, it was
held that there was no binding contract where the writing signed

appeared to be only an agreement to enter into a formal con-

tract for the purchase -of land to be prepared in the future,

although it -set forth the terms agreed on as the basis of such
formal contract. In this case the terms of the agreement in

question are thus stated in the judgment: " It recites that the

party of the second part is anxious to purchase from the parties
of the first part 320 acres as soon as the parties of the first part
shall be in a position to enter into a binding agreement for the
sale to the party of the second part and the parties of the second
part have agreed that they will when in a position to do so enter
into sueli formal agrcemt-iit for sale."

Contracts Inferred from Conduct, etc., and Implied Contracts.

In Waterhoim: vs. Morroic, Courtlee's Digest, 323, Morrow
gave Waterhouse an order by letter for mill machinery to be put
in complete operation to his satisfaction in a building' lo be pro-
vided by him. All the machinery with the exception of a slab

saw was supplied and the mill was put in operation in the sum-
iiiiT of 1872. :Morrow found fault with the machinery and, after

alterations and repairs made by Waterhouse in 1873, Morrow put
additional machinery in the mill and worked it until 1875, when
it w as destroyed by fire. Morrow had insured the whole machin-
ery including that supplied by Waterliouse, for $7,700, the addi-
tional machinery put in by himself being valued at $2..500. and
received the benefit of the insurance to the full amount of the
loss. The contract price was $4,250 with freight and expenses,
making in all $4,790. Some payments were made, but Morrow
rcfusinsr to jiay a lialanec of $1,900, Waterhouse brought an
action in assumpsit adding the common counts. At the close of
the plaintiff's case, a non-suit was moved for on the ground that
it was a condition precedent to Morrow's liability that the work
should be done to his satisfaction and plaintiff's evidence shewed
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i^:-

that defendant never was satisfied, but was always complainiiiK.
This being overruled, Morrow undertook to shew that the machin-
ery was not as represented, but defective and in many parts }iad

to be repaired and that he had already paid what it was worth.
Evidence was given on this issue and Waterhouse endeavoured
to shew that any defect in the working of the mill was attribut-
able to the shifting of the foundation erected by Morrow and to
the want of skill of the men employed by him. The trial Judi,'..-

left it to the jury t() siiy whctlicr the iimi-hiiicry wiis rcasonatily
fit and proper for tlie purpose for which it was intended and,
if not, directed them that Morrow was only bound to pay as
much as it was worth. The jury returned a verdict for Water-
house for $1,850, having deducted $200 for defects and $80 for
iii.K'hiticry not supplied. A new trial was granted by ihr
Suprciiie Court of New Brunswick on the ground that tlu" trial
Ju.lgc should liav.. dir.ct.'d the .jury that the length of time that
the (Icfi'ndants uhmI the machinery, tlio coinplaiuts he ma.lc alx.ut
if iroiii fiiiic to fiiiic and all the circuiiis)an.'«.s connccfcd wifli it

should have been left to the jury with a direction to them to
consider whether, from the defendant's dealing with it, t.iey
could infer a new implied contract on iiis part to keep tlie machin-
ery and pay what it was worth, though less than the contract
price. On appeal it was held that in suing upon this
contract it was not necessary for the plaintiffs to have averred
as a condition precedent tu their riudit t^) recover thai the work,
besides having hcen skiliully, properl.v, suffi iently and in a work-
TManlike manner executed, was completed to the satisfaction of
the defendant. In cases in which something has been done under
a special contract, but not in strict accordance with the terms of
the contract, although the party could not recover the remunera-
tion stipulated lor in the contract because he had not douc that
which was to be the consideration of it, still, if the other party
has derived any benefit from the work done, as it would be unjus't
to allow him to retain that without paying for it, the law implies
a promise upon his part to pay such a remuneration as the b.-ncfit
eonl'erred upon him is r.'ascnably worth. Th<. .jury in this ease
having decided 'ipon the evidence that the defendant had derived
a greater benefit from the work done than was compensated b\
the amount already paid, the plaintiffs were entitled to retain the
benefit of the work.

1
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In re Estate of Martha Slaugenuhite, 38 N. S. R., 47, the

plaintiff was induced to give up her employment at which she

was earning her living and go and live with her mother, in con-

sequence of her mother's promise to leave her all her property at

her death. It was shown liy the evidence that, during three years

fit li'iist, i>liiiiitiff's services were iniderstiMHl n(it to be gratuitous.

The mother having failed to make provision as agreed, plaintiff

was held entitled to recover on a quantum meruit for her ser-

vices during the time stated. It was also held that the plaintiff

who was divorced and not living with her husband, must be

asfiumed to be emancipated and not a minor.

In re Estate of Ainslie, 41 N. S., Ji27, claimant came from the

United States at the re(|uest vf testatrix and remained with her

for a considerable period of time previous to her deatb. perform-

ing services of an onerous character. There was no relationship

between the parties. It was lield that the case was the ordinary

one of a reque.st and services performed for which claimant was

entitled to recover on a ((uantum meruit and that the burden was

on tlie executor of deceased of establishing a sufficient answer.

It was held also that the mere fact that claimant expected the

property of testatrix to be left to her and that under the terms

of the will she was given n share of the residue in the absence of

any understanding or agreement that .she was to be remunerated

in that way, was no bar to her recovery ; and also that the omis-

sion of claiiiiiint to mention licr diiim in tbe course of an ordinary

conversation with the executor did not constitute a satisfaction

of the debt but would merely go to her credibility as a witness.

In i)'Coiuii)r vs. Tin Halifax Elrclrir Tramway Co., :iS N. S.

R., 212, tbe defendant company had placed a number of special

or extra cars on a portion of their line for the purpose of

earryinfr a large nunilier of persons wlio bad assembled for the

purpose of reviewing a regatta. It was arranged tbat the ears

in question should run from a 'point in the suburbs near a point

uhi're the re«rattn was lield to a point in the centre of the city

and (liscliarge their passengers there, returning for others. Those

passengers who desired it were given transfers which entitled

them to be carried on other cars to their destination in other

parts of tbe city. Tlie f)oint at which the special cars were sta-

tioned was passed at stated intervals by other cars carrying on
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the regular serviee to and from t^uinpool Road. Plaintiff, who
'""' ' " iitlfiuiinf; the ri'sriittii, iiitcn'd a car known as a trailer.

attached to another ear which bore a sifrn at eaeh end with the
words •' t^uiniMMjl Road," expectinj,' to lie carried to a point on
the line near his residence, l.iit wa.s informed on reaeliinsj the
central point tliat the car in which he wizs went no further and
that he would have to transfer.

It was held that outsi<le of the cars performing the regular
service there was no ol)ligation on the part of the company to
carry plaintiff througli to his destination in any one particular
ear and that the only contract on the part of the company was
to carry passengers in the usual mode and method of running its
trams, and that, un<lpr the circumstances existing at the time,
it was plaintiff's duty to have protected himself bv making
enquiry as to the destination of the car. Rus.sell. ,1.. dissenting,
held that a passenger boarding a car marked " Quinpool Road,"
had a right to assume that it was a (Quinpool Road car, and that
there was an offer on the part of the Company when they invited
plaintiff to enter this car, provided he paid his fare or presented
his ticket, to carry him on that car to any jroint on the route
u.sually travelled by the Quinpool Road car.

This decision was affirmed by the Su[)reme Court of Canada,
I'iii with an iinanswcred dissenting opinion of Idiii.'toii .» HI
s. c. R.. -)2;}.

IniNcrn.N. J., said :—Tlien wh.re do we find the necessj.cv evi
<Ience beyond the ticket to show the contract .' Tl bvioiis
answer is. in th.- iiivitati(,n by th )iiii.aiiy to ride an.l t'le
acceptance thereof liy the passengers.
Uow is the invitation extemied ? It is universallv loun.l to

exist, n. street railway tratliie. i,. the shape of son'ie word c.r

words or siirn to in.licate the d.-sfination or the particular jwu'l
ot the luie ii car is projiosed to run over. » « * 'p|„, J,,,,.,..

I.retafion of the term '• <,»nin[)o.,l Roa<l "
is not in the sli-btesl

doubt Ml this .-Mse. It Avas ,ms plain in its mm ailing to those'"dailv
.•ii-custonie,l to its use as if a long contract h»d been written ou't
signifyniff that the .-ar on nhi.-h it .was inscribed was intended
to run and should run nlon- the belt line from the startin- point
at which a pass,.nger enter..,!, till it retiirn.Ml there and t- pass
<,>umpool Riij.d in its .ioiiniey.
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In Uajiiut vs. Archibald. 2 Puipilcy & Burbidge (N.H.), 230,

it did not appear on the evidence by v.hosb authority a child was

tiiken to tilt- pmtics supportiii>r it, but when the liittiT rt'iidcnMl

Ills account to the Overseers of the Poor for sixteen years' sup-

port, they did not deny their liability or raise any objection

whatever but paid four dollars on account of the demand and

in the course of the trial before a Justice of the Peace one of

the overseers expressly admitted their liability on the whole sum.

This was lield sufficient evidence from which a contract might

be implied.

In St. Clair vs. Ottaiva I. d: S. Mfg. Co., 27 U. C. C. P., 410,

the proprietors of a ni'wsi)apcr, scciu^f dclciitiant"s advcrlisi--

mcnt in another newspaper asked if they inijiht insert it in th.ir

piipcr to wliicli the reply was. " Yes, in tlie iiieimtiiiif sfiid terms.

Must be low." The julviTt iscmt'ut iippciired in tin- newspaper

tor a time with an alteration made liy defendant's iii.'ent iiiid

plaititilV claimed at the rate of ten cents |ier line. There was no

contract to pay at that rate, but plaintitf said that in answer to

defendant's telegram he wrote tliat their charge was ten cents

a line and a notice to that effect alsx) appeared in the paper. It

was held that plaintiff could not recover at that rate and what

wa., considered fair remuneration was allowed.

;; I In W'l.son ct al. vr*. Mnsou. 38, V. (". Q. H., 14, the purchasers

had bought two distillery plants, part of which was fixed to the

distillery building. In order to obtain possession of this it was

found necessary to incur expense in removing the part so affixed.

Plaintiffs were held entitled to recover the amount so expended

as money paid.

Xo Contract Impliid M'hirc Exprcs.'i Contract Made.

In Aiiijcr vs. Thompson. '\ <). A. R.. lit, dk'fendant gave a

note of a third party to plaintiff, in exchange for a buggy. The

note was not paid at juaturity. whereupon plaintiff sued the

defendant v n the common counts for the price, alleging that

.lefendant had induced him to take the note by fraudulent repre-

sentations. It was lield that the plaintiff could not recover for,

there being an express contract to take the note for the buggy,

no agrecnu-nl to pMy tiuiuey could be implied by reason of the

f •
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alleged fraud. Per Mono, C.J.A.: " Tlie decision of Selway vg.

Fogg, 5 M. & W., 86, is prcfiscly in point. In the language o£

Lord Abinger a jiarty cannot he hound by an implied contract

when he has made a ispccitic contract which is avoided by fraud.

The appellant's contract was to jfive Kinscy's note in exchange

for the bugg}'. If that contract were brought about by fraud

it might have been wholly repudiated l)y the plaintiff, but no

agreement to pay the price can he raised by implication of law.

The case of Sheriff vs. McCoij, '21 V. V. R., 507 upon which reli-

ance was placed in the Court below, seems to us to be distinctly

in favour of the defendant. The action was for goods sold and

the defendant pleaded that, at the time of the sale, the plaintiff

agreed to and did receive in payment two promissory notes made

by a third person. This plea the plaintiff sought to meet by

alleging that lu? wa.s intluced to receive the note by fraudulent

representations. The Court of Queen's Bench decided that the

action could not lie iiiiiintaineil. Mr. Justice Wilson lays down

what we have no doultt is the correct rule. He sh\s. at p. 602.

' The plaintiff is attemptin}? to make a contract for the sale of

goods when no such contract was ever made in fact or in law

and when the defendant never promised to pay cash. He is not

without a remedy for he may sue for the fraud in an action on

the case or in trover for the goods he parted with.' This

language is entirely applicable to the present case."

Implied Qmnium Meruit whin Expnss Contract Rescinded.

In Thompson vs. Smith. 21 V. C. C. P.. 1, the defendant bought

from plaintiff a (|uantity of oil at four months' credit. Plaintiff

delivered the oil l)ut defendant refused to accept a four months'

draft for the price, alleging tliat it was not according to sample.

Plaintiff assented and requested defendant \n return tlie oil.

which defendant i)roMiised but failed to do within a reasonable

time. Mefore the four inontlis had expired, plaintiff sued for

goods sold and delivered. It was lield tliat the original contract

had been rescinded and that the plaintiff might sue upon the new

contiaet arising out of the retention of the oil by the defendant.

Xo Promise Implud.

In Timmins vs. Surplrs, 'Jti V. C. C. P.. 49, plaintiff's goods

being about to be sold under distress for rent, plaintiff and
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ilefendant agreed that if defendant would tgo to the sale and pur-

chase the goods, the plaintiff would repay him the price, when

det'eiidant was to give him the go<id». The pun-haNe was made

accordingly, Imt defendant refuwd on tender to deliver the goods.

it was he<d that there was no eontraet on which defendant could

be held liable for damages and that plaintiff's remedy was 'n an

action for deee' or a proceeding in equity to have defendant

declared a trustee.

In McLaughlin vs. Brouse, 111'. C. q. ti.. 60^, a bill of sale

of timber contained a proviso making the same void in case the

defendant should pay to the plaintiff CUMJ and interest on a day

named, but if default be made in payment of said sum in part or

in whole, then it shall remain and be in full force and virtue. It

was held that this deed did not suttieiently import a promise to

pay to warrant an aetion of ilebt.

Implied Parol Agrettncnt Substituted for Specialtji.

In /i''»,v.s vs. Tiiil. 11. T. 7 Win. 4tli, Ont. Digest, vol. 1. col.

12H1, it was held that wb-'re an agreement, under seal for the

i-ompietioii of eertain work had been entered into by one of two

pl.iiiititTs and the other, wiio was not iiu'iititined in it, sijrned and

oi aled it also, and al'terwards assisted in the work and was i-ceojr-

ni/ed and paid liy tlie defendant for whose lienefit the work was

dune as a .joint contractor witli the plaintitf mentioned in tbr

instrument, the action of assumpsit was maintainable liy Imth for

llie value of the wo;k. an im|)lied parol afrreetnent liiiviii<f been

substituted for the instrument under seal.

^1 :f

Promise Dependent on Another's Volition.

In Cruasdaili vs. HaU, 3 B. C. K.. 384. plaintiff had performed

services for a mining eompanv for over tiiree years wlien the

following resolution was pas.sed: " Resolved and carried unani-

mously that ilr. II. E. Croasdailc (the plaintiff), be requested to

accompany .Messrs. II. il. X. to England and assist them in nego-

tiating the sale of the mine, and that he be paid for his expensis

seventy dollars l)y each of the aforesaid thirteen interests and

such further sum as .Mr. W. II. shall consider right upon the

sale of the mine in consideration of his services to the partner-
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»hip. I'luintiff proceeded to England aeeordingly and in the
result a sale of the mines was effected. W. II. dtclined to allow
the plaintiff anything and the defendants refused to pay him
anythinjf for his services either before or consequent on the
resolution. It was held that the resolution affected the subse-
quent service only and that it contained no contract on which the
plaintiff could recover anything. Its acceptance constituted an
agreement to abide by the (lo<-i.sion of W. II. to the exclusion of
any right of action for suhse(iucnt services upon a quantum
meruit and the verdict for !(i4.:{.i0 was set aside.

Unilateral Contract, (so-called).

In Brantfurd il- Ink, ErU Rij. ('„. vs. JIoffmiiH. 59 S. C. R..
336, H. tendered for construction of a railway pursuant to adver-
tisoment and his offer was conditionally accepted. At the same
time he executed a bond reciting the fact of the tender, condi-
tioned, within four days, to provide two acceptable sureties and
deposit Ave per cent, of the amount of his tender in the Bank of
Montreal and also to execute all necessary arrangements for the
eomniencenient and completion of the work by specified dates
and the prosecution thereof until completed. These conditions
wore not [XTtbrmed and the contract was eventually given to
other persons. In an action on tiie bond it was held, affirming
the judgment appealed from, of the Appeal Court of Ontario,
that the agreement made by the bond was unilateral, that the
Railway Company was under no obligation to accept the sureties
offered or to give IT. the contract : that the bond and the agree-
ment for the construction of the work were to be contempora-
neous acts and. as no sucii agreement was entered into. H. was
not liable on the bond.

Contrart with Crown. Imperfect.

Ill //innplnnis vs. Thr (fun,,. 20 S. V. \{. :m. it whs held thjit
an action would not lie against tiie Crown for breach of contract
for carrying mails for nine months at the rate of $10,000 a year
inade by parol with the Postinaster-General and accepted by the
contractor l)y letter, notwithstanding it was partiv perfomed
as. If a permanent contract, being for a larger sum than a
thousand dollars it could not be made without the authoritv of
an Order in Council and if temporary it was revokable at" the
wdl of the Postma.ster-General.
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aaU of property Bought under Agretment Btlut»$ Back to

Agreement.

In the caie of Tupper vs. Annand, 16 S. C. S., 718, the former,

being in Newfoundland, diwovered a mine of pyriten and pro-

posed to the latter that they should buy it on speculation.

Annand agreed and advanced money towards Tapper's expenses

in going to Newfoundland to secure the title. Tupper made the

second journey and obtained an agreement of purchase for a

limited time which lapsed, owing to the failure to effect a sole

within the time. It was renewed, however, some two or three

times, Aiinrnd continuing to advance money for expenses. Pin-

ally Tupper effected a sale at a profit, keeping the matter of the

8.-\le secret from Annand. It was held that the sale related back

as between Tupper and Annand to the date of the first agreement

and the latter could recover his share of the profit.

i I

3
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put agreements into tlir t'oiin of a deed under si'ul. But ugrce-

ments as to some mattiis and for .some purposes are reijiiired by
law to be made by deed: and a voluntary or jfratuitous promise,

that is, one made withoul a eonsidenitioii, is void of legal effect

unless made by deed (//:.

"A deed is a writing' or instrument written u))on [)aper or Deed,

parchment, sealed and delivered, to prove and testify the aifree-

ment of the parties whose deed it is to the thinijrs contained iu the

deed."
—"A deed cannot be written u])on wood, leather, cloth or

the like, but only upon parchim-nt or paper, for tlie writing upon

III) See iin't, p. ;i. (*) See aiile, p. 0, and;«»^, p. 99.
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PamI.

HiinilDy.

BcaUDir-

Oalirary.

them can Ik* Icoit vitiated, alli-rwl, or lorruptiMl " (c). Tho oon-

toiilii of a di'inl nmy t>t» writtuii or printoil, in ink or in |K>ni'il (d).

— SigniuK a deed, though usual, i<* no purt of the formality »t

common luw(e); but it is mode nri'i'MMurv in some cases by

statutes, und sometimes by the H{HN'iul teems of the authority or

power under which the deed is oxu'iited. Tlie Statute of Frauds,

which re<|uiri>M certain contracts to be niude in writing and sigm<d,

does not apply to contruets under Neul, uml therefore does not

retjuire such contractw to l>e si^niil in addition to the ordinary

formaliticH of the deed (/)•- Sealing' i> unllieiently |iorfornH'd if a

seal or other instrument be impressed en the deed with intention

of sealing it, although no impiussiun lie left [g]\ and upon proof

of the stignature of a dei>d bearim: ii xeul ami purporting to be

scale*' by the parting signing, the fact of Nculing may bo pre-

sumed (A). But in the absence of a soul, or other evidence of

scaling, there is no presumption that uii ill^ttrument purporting

to be u deed has been Heultnl (/!. One mcuI will servo for several

persons, if it appears to huve been inteii>lo«l und used us the seal

of each (/). And it is no ohjettion that there are two seals

appearing for the same party: us where the Jcetl was executed by

two agents acting for one principal, caeh of whom signed his

name opposite a different sea! on Iwhalf of tho principal (k).

To operate us a det d a doeumciit must If delivered us a th'cd (l).

Delivery moy be made by giving iios^ossion of the deed to tho other

party, or by authorising the othe:' pcrty to take possession. A
deed proved to have been signed and sealed by tin- one party, and

appeariiur in the j)Ossession of tlie otlier party, is presunK ' 'o have

been duly delivered (») . Delivery uu\y mI>(i lie niiidc in giving

possission of the deed to a stranger foi' tin' use and b(>nelit of the

{r] Ci. I,it. :(•> \>: 171 b; Shqip.
Tuuth. liv I'rt'stiiii. )>. .jii.

[d: Krl',i„Hlrr\. .\:rn- ISI4 , -J M. k
8. 2»il: il'.ini V. /'/,„,„ IS'.'),!, I I,. J.

0. S. K. II. 1 17 : .'i H. A: ('. L':U : (ili,„„

y. Mnniifi'ii l^'.l.!}, IIJ L. J. y. n. li.ti;

(1S1I3 A. C. :).'il.

(') Slirpp. TducIi. bv I'rf^toii, p. M;
r.f p. i[.„i,ii;,}i.„H isi'v, in Vis. •<'.»>;

Tillllltuli V. I'i/jI'I- llKUl}, MmiM. lIKi.

(
/, .l,,/.„r V. ir/n>M,i, lH42i. I'J I.. .1.

C. r. .'iS; 4 Mini. * (r. sill : C/iern/ v.

Hem,,,,/ [D^i'i
, V L. J. E.\. lij ; I 'K.t.

636.

I'y li' S,,Hf,,/,i„,i> i ,-»71,i. L. K. J C. p.

L. J. M. C. ioa : 7 Q. B. 23:!.

I, ll,,lh,, V. S,„lr fi;9J!. 1 Peake,
llil; r„n„^t V. Il,„h,.n (ISli;), 7 Tmiiit.
J.-.l ; A'- M,i,,'„ E-l,ih- {UT-Vj, ii L. J.C.
SS'.'.

I. \,it,„n,tf /',-(ji-iHfi'il Ii„nk V. Jtiekum
ISSC, . :i:j Cli. li. I ; AV Sinilh ii892), 67
L. T. ti4.

li ll„/l V. riumleivUlc (I7«l), 4 T. H.
:tl:!.

1/ l.,i,i,,. V. 1.0 (18S1 , .-il L. J. C.
2IM): 7 Ap. Cii. 11>.

;/' Ihiiiihi' V. .I,ihns„n 1S4")|, 14 L.J.
Ex. L'SH; 14 M. \- W. ICS; .nw,;'lt v.

i',nll, Si„l .V Ii„i4 to. 1S.5»), 34 Ch. D.
on.

(m) U,il/ V. /l,4iiiljiiil,/f nsis , 71 L.J.
Q. B. 317: Ijy. h. G99.
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Other \tarty, tli>- ititcntiun b«>ing aulliuioiilly fxitroNHtl: u dolivt-ry tii, II.

to H ^truii«ii with t any ox|»lmiiilioii of iiittntiiii would bo
~

itiKullicifiit (w I; livi-r^' utay ul-to b.' uftittwl bv a imrf (buloru-
lion then-of, tliou^li tbo jmrty ri'tiiiiw llir dovil in liii« own
|>oi.wHi*ion, or tho |ioiiM>NNion in rfUiinod by biN Nolicitor or ajri-nt,

without touiniunicution to thu otht-r i>iirfy(M!. Wht-ro u policy
of iunurunw, |.urj)ortJnK to be iiijfned, Ktalod und dolivertil in the
pnwi'ncp of u witnics bj the dirLtctors of un imiurunco company,
wuK left in tin conipunyB oIHod to b<« sent for by tlio usiHurod,

uciordinK to thj uhuuI practiio; it wuh hi'ld to be u viilid policy
und binding upon the conij)any, tlioujrh they lonnlled i» wliiUt
it renmineil in tluir posm'SMon (/>} . An utknonlodffnient by the
|>urty who^« divd it ii, that it is vulid und oporutive in sullicieut
evidenen of delivery (.ryj. The ex.HUli.ui und delixery of a deed An«.ution.
may bo utter-itd l)y u witnuss, who .»igns u forniul stuteinent
appended to the deed to thu effect that it wan xigned, sealed, und
delivered in hi» j)re»t<neo. AtUistation is in some aw'H made
uwos^.ary by statute, or by the speiial authority under which thu
deed is executed (rj. A party to th.- fraUHuetion cannot 1h' an
attesting witness (»;.

A deed takes erteut f-oni the delivery, and it is prcsunuMl to i),*at«k.,
have been delivered on the day oji which it is dat-d: hut if may ^«r'*''""'
bo ulicgo.l and j.roved, uceording to tlu' fact, that it w ,> deiiver.'d

'*''"'"''

OU a different day {(), und tlie date of its execution al>o f,'o'.erns
the inter,uetation of expressions of time whic'- are not otherwise
correctly or delinilcly hxed («,. A deed cannot 1^' .xcuted in
part only: any execj.tion or (lualilication appended to the deed
either eontiudi. (, the execution to that extent, or nii;^l he rejected
tt» repugnant to the content* (x . But where jmrties Id n deed

(>i Ce. Lit. Sli II ; 81iiii]>. Touih. by
PrPHtiiii. .'57. .'.s ; //,„ V. kiiiii/it (1820,
4 L. J. O. S. K. It. Kit :

.•) It. A: C. 671.
,"j /»!/' V. Kjii'/la (ISJO , 4 L. ,J. o. «.

K. B. Kil ; :, II. i c. a71 : A>/mi v.
Scott il8;<:t . C, Sim. 31 : /Ai// r, rahmr
ns44). tSL. .1. C. S.V.'; ,•} Ilurc, :,.i'l;

Ri Ihddn ilstfl . i;ii L. .1. Q. B. .iy.)

(/y) .\. /,.,.. V. /'.././.«/« it s«7.:iu L.J.
C. P. 3ia; L. K. J H. L. 296.

(./I hall V. l:i,„:.t,,iill' (I7yi), 4 T. R.
313; //»./»„„ V. ,:,;tl (182U), 7 L. J.
O. S. C. 1'. !4.-.

:
.-> Hinjf. .t(iS ; Tu;pf,

V. Fmlk,. isi.r, ;j(i t,. J. (.•. p. .jjj .

9 C. B. N. S. 7!'7.

(») 8w Wn./lil V. Ilmlntr 181.5 , 3 M.
iS. 612; t,iKhH,!.t V. Jt,-d (1842), 11

L. J. Kx. W.\ : u M. A: W. 101 : ..„7-<«

V. /•/,.//,/„ 18S3;. 2:i L'ti. '). 11.

(. \,.,/ V. Cl.in.l.ie MS8I . .-,0 L. J.
y. B. an;; 7 u B. n. .in; • /,, /•„,,„/<
ISUI

. 1,0 L. .1. y. B. ,j(,7; (isull 2
y. B. i.M. ^ '

J) llnll V. l;r.tl,<,re {1804), 4 Eiwt,
477 : Itf V. n.,U.m Csr.'), I.-, KiiHt, 32 ;

SI,,' . M,i,, (lS2"ii, 4 B. .V C. 272;
Ja/Ziif v. //«,//„. (1S54,. 21 L. J. Ex.
11.-); I'iV.x. 4;iO.

«) //.'// V. Ciiziiioie (1804), 4 EnKt,
477: /'..%-. />„,/ (IHm), 1(1 East. 427;
.Vy/., V. It;„,(7: (i82-')i, 4 L. J. o »
K. B. SI ; 4 B. ,4; C. St08.

(.i-; ll'ilLin^unv. .lw/li.-r„/,t„iiii,i,ilj'o!d

MuiiHii Co. (ls.-i2), 21 L. .1. y. B. it27
;
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couti'inplate fliut it sliuH bi' i-xecuted by all tlii' |)cisons immotl

tluTciii, it i > not binding u|)on lui exocutinj,' parly if the coiidition

as to cxecition bo not lonipliud with (// .The dclivciy of u

deed may bo nmdo ujwn a condition, so that tlio dolivoiy is not

conijdoto and the doed not binding until the londilion is satisliod;

and it is thon called an ewrow (z). The condition may bocx|)ie8slv

declared, or it may sulliciently appear from the cireiimstanees

aftending tlie delivery («). Delivery as an escrow may l)e made
wiiilst the party retains the deed in his own possession, or upon
delivery of the possession toathird party, or to the solicitor of the

other party to liie deed {b); or even, it would seem, upon delivery

of the possession to the other party himself {c . Afl(n' a deed has

been delivered as an escrow, the fact of posse-^ion of it by tlie

other |)arty is presumptivi' evidence that the condition litis been
satislied, and that the delivery iscomj)lete (rf). Ijioii performance
of the condition an escrow be;oines effective as a deed from the

date of the original delivery; so that if a bond be delivered as an
escrow, and before performance of the condition the obligor and
obligee die, yet on the performance of the condition it becomes an
elYective bond and charges the assets of the deceased obligor; and
so, if a woman before marriage delivered a bojid upon condition

and afterwards married, whereby formerly she lost her capacity

to contract, and after marriage the condition -..as performed, the
bond was valid and took ell'ect from the original deli\erv <}.

A deed delivered with a material part of the contents left in

blank oi omitted is necessarily void; and it cannot be completed
by subsequently tilling in the blank, without a re-(h'!ivery uv what
is eijuivaleut to it(/j; as a debenture under the seal of a com-
pany issued with a blank for the name of the jjayee (y ; or a

IS a. I), 7-2S; Krvlniu,!,- Itk. v. lll,tl„n

(lSS->), r.4 L. J. r. I'. 27: 10 Ap. Gi.
293.

ill) IVomtruck V. .Mmi,l.t„i, (ISII), 1

Coll. 2;:) ; I'lln V. I',t„ i\ii,v.\). \C Sim.
6!M». Sof Lillih V. U'nlhlLr (ISlt) , U
L. J. (i. ]!. iOl : 11 A. 4c E. !t.W.

\:) Co. Lit. ;iU a ; Slicpp. Tmicli. bv
I'rextiiii,

J).
.IS; Milltr.yhip v. IIiwIh

(ISdO;, 2'J L. .). Ex. ;iCi»: .5 H. .v N.
79r. Kidi.ir \. K,H', ISO.'JK 1.") C. H.
N. S. ;i.-,.

(.11 .Iv/imoH V. Jldkir (1821), I B. &
AIil. 410; Ihwin- \. Jli(ri/i,''» (IHri),
12 L. J. Ex. :i2l); 11 M. i W. 12S

;

(•iii/i/.H V. Jt,y-il IhM)), 26 L. J. Q. B.
oG , Ij. & IJ. ;)8o.

(4) WatkiHs V. Xiiih '1S7.'>), i\ L. J.

C. .•)0.7
; L. U. 20 Eij. 2U2.

() Lundiiii l'n,p,)l,i Ci. v. SiilHeUl

(1S97), 00 L. .J. C. 7'jO; i1S'.i7) 2'Ch.
008.

i/) //'()« V. 11,1, lull [\S:V-\\, 3 L. J.
K. B. 41; 7 B. A: Ad. 71 i.

(r J'trfi/iiiiiii'K t-asr (I.')!t!)i, .1 I'o. 84 u;
I'lo^iilv. H'/i/./ic (1017;. .1. Briilirm. 49 :

O'niliiiin V. Gfiihiim 17l'll, I Vi's. ,1. 272.
(/') Ifmlwi V. 7,Viv» (ls2tfi, 7 L.J.

0. 8. C. P. 14'); f> Uiuts. 372; Jliblih.

icliili- V. M M.,ri>i, IS 10), u L. J. Ex.
217 ; M. i W. 200 ; iCn// v. luiidoii *
I'ri.viimiil Ilk. (1893), 02 L. J. C. 79.5;

;189;t) 2 Cb. .).j.5.

(») 1-Mhui;>i\. Jfuu/i {V„y.i\, 21 I .J

C. p. 100 ; 13 C. B. '373.
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deed of eoiii|)osition under sect. ID,' of the Bunkiuptoy Act, 1861,
expressed to be iimdo with the creditors imined in u schedule, lo
whieli no seheihile wus unnoxod until aft"r execution (A).—But
if tb; blanks an- iniiuutoriul to its operation the deed may be
partiall\ ollVctivo: us wliere the blank affects one of several parties
only, tlu! (h'cd may bo oj)frativo as to the others («V. A com-
position deed sif,Mieil by a creditor witli a blank for the amount of
his debt, wus held to oj^rate as a valid ndease for tlio amount of
debt due upon the account taken b(>:\v(vn him and tlie debtor (A").

An assignment to Irustirs for the b,>nelit of the er-ditors named
in the schedule, lo which no schedul" wus unnex(>d, was iield to
oi)enite c!Tc(lually as a conveyantv to the trustees:/;.

A frunsier of shares, if transferable by d"«>d only, by a <!(eil

uxecutcti in blank us to the name of the transferee, or the number
and description of the shares, is void of effect in convoying the
legal title to the shares; nor can it b< made eft'octive by filling up
the blanks without a re-dclivery, or without an authority to do so
under seal m : and the practiw of tir- Stock Kxchango "to deliver
transfers of shares with a blank for the name of the imirhaser, to
bo tilled u|) by the purchasing broker, is not ullowed to prevuil
against the rule of luw(«;.- Hut ii trunsfere- who fills up the
blunks with his own name and procures registration us sliarehold-r
becomes liable as such to the eompuiiy und th -ir creditors W; und
a transfer of shares in blank may give an e|nitibl:> title to regis-
tration, acioiding to the terms of the agr. enient to trun-if'r tln'in,

subject to prior e.,uilios (p).—If the shuns be transferable without
a deed, a transfer in blank will imi)Ii.'dly uuthoris. th<- transf,>reo
to fill in th' blanks for the purpos • intendi'.l ,j . And in such
case it is imiuatcriul as regards the authority and opi>ration of the

("II. II.

TronsftT 1

1

xhaTvrt ill

blank.

(/,; S,//;„ V. /v;,r (1S6(V.. M L. .1. Ex.
9:i; h. n. •-' Kx. IS'l. S.e in,,.,/ v.
W«r/ ;1H,;7., ;,7 L. J. (^. B. 130

; L. R.
3 y. It. 37'.i.

(i) he V. Ii,,„jl.„,i, (lH-.;i , 1 B i- AM.
(,-,>.

II.' iiii.h,, V. ii\iii isiTi, I n &
Aid. 11)3 ; /.,:;/.,,/,

., y. Mrh„„//,l 1S30),
'26 L. ,1. (i. It. 30 ; 6 E. & H.' 7().-).

(') jr,sr V. .\,v«„,y/ ;1845;, h m. & w.
47.

(ill) Hihhl,„l,,t,' V. M-.M„ii)ir nsiOl, 9
L. .1. Ex. :!17; M. V W. '.iOO ; ro'iccll
V. I.i.ii.l,,, ,v l'ii,r,ii,i,il lliwk (I8!>3) (12

L. ,J. C. 7'J"); {l.s'.i3» •! Ch. .Vi.i. Seo
Htntitv. Xuii/i n,,l,J, A„st,ut,uiuii Co.

{IS(;3), 3i L. .r. Ei. 273; 2 II. & C
1 7>.

(«; Tiiiil,,- V. Clint Iniliau P,iii,is,il„

it;/. IS.V.i;, 2S L. J. C. 700 ; 4 De (J. &
J. .V.ID.

'•) ill Iiiuiii,r.< llaii!:ui,j Co. MSG71
37 L. J. C. SI ; I,. |{. 3 Ch. lo;.: £
M'li.chistir ami OlMiim JIaiik llUb.',]. 31
Ii. J. ('. 92B.

1 1') .S'.CiV/,' Gninakdr I'<i>-,~ v. Wnlker
(I8S,)), ,'>,-, L. J. Q. I). 1G!»; 11 Ap. Ca.
20: Co/alii'i/ Jl„)li V. C,ii>,/ (1N9II> (JO
L. J. ('. 1„1; 13 Ap. Ca'2(!7: I,',/.„„l
V. H,nt (1902:, 71 L. J. C. 270 ; ll»o>)
1 Ch. 322.

'

{'/) Kx p. S,„;„i,l (1874'i, 43 L. J. C
423; L. K. 17 E.j. 273.

I
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instrument of transfer, that it is made and sealod in the form of a

deed (r).—The instrument, though duly filled in, gives only an

equitable title to the shares, until completed by registration under

it(8).

A deed is operative and binding from the time of delivery,

even if the other party then had no notice of it, unless tiio otlier

party express his dissent, upon a presumption of acc:^ptanei'

founded on the principle tliat a person will aip'|)t that which i.s

for his benefit (/). And in conveyances of property this pre-

sumption of acceptance is extended to such as contain onerous

charges of covenants or liabilities (m); and "a man may ho

bound by tlio covenants of a deed in which he is described us a

party, though ho does not oxocuto it, if he assent to it and take a

benefit under it'(j-).—A party may disclaim the benefit of a

deed; and such disclaimer may be made by d(X<d, or by any words

or acts that sufficiently show an intention to disclaim {ij).

Hence a party to a deed may sue upon a covenant cont lined in

it without having exec -.ted it himself, and without any other

evidence of acceptance (r); us a mortgagee suing a mortgagor

without having executed tljc mortgage deed a . And a corpora-

tion or company ma}' sue upon a covenant in a deed witliout

executing it, altiiough a special form of ox-.'cution Ix^ requireJ by

statute to bind themselves (fc\—But the party so claiming as

covenantee nuist accept tlie covenant, subject to all the conditions

and provisoes exprcs8:}d or implied in the de,(>tl, whetiier he has

bound himself by executing it or not; and it may l)o a condition

precedent tliat the deed shall be executed by both parties >). In

a deed containing covenants on both sides, tic party who has

(r) OitigOfK V. -.,(.«« (1877), 47 L.J.
C, 168.

(«) Colimail lldiik V. Iffpwmth (1887),

56 L. J. C. lOSlI : .36 C. 1). 36 ; ColoHial

Bimk V. r,idi, (181)0), CO L. J. C. 131
;

15 Ap. Ca. -207.

(/) FUt(l„r V. FlrUhiv (18H). 1-1 L. J.

C. 3i')2 ; 3 H:irc. .'>3i; \iiim\. Il'uh/iain

(1867), 36 L. J. C. r. 313 ; L. R. 2 H. L.
296.

(«) Co. Lit. 231 a; Siggera v. thaiis

(18o5), 21 L. J. Q. B. 30V); 5 E. & B.
307.

(j) r,r ,11,: n\l,h V. Spircr (1819), 19
L. .1. Q. 1!. 34: 13 Q. n. 893. See
liichardson v. Jciiliins (1S53), 22 L. J. C.
874 ; 1 Drew. 477.

(.v) Se<' Unihie V. I'rnok (183.J), 4 L. .J.

C. P. 308 : 2 Binjr. N. C. 70; Slneeii v.

J-:iph (1833!, 2 L. .1. C. .iO; I M. ii K.
198; Re Jlirr/,,,!/ {\liv.i], 10 Ch. D. 436.

{:) Ptt.-lr V. Jlini, (1824). 3 L. J. O. S.

K. B. 29 : 3 B. .V- V. 3.i3 ; Jloae v. ruiill„i,

(1831\ 1 L. J. K. B. r, : 2 B. & Ad. 822.

(«) Munjaii V. III.,' (18.V'), 23 L. .1.

C. P. 64 ; 14 C. B. 473.

('<) llrilish Kiiif/iir Mutual Life .•/,««'..

V. Itronm '18')2\ 22 L. J. C. P. Til ; 12
C. B. 723.

(e) See Johnson v. lUil.a- [\»iV, 4 B. &
Aid. 440 : Miied iniM v. Imc Cniuii Fin
4- /->/' /h«(V. (1874 , 43 L. J. Q. B. 131 ;

L. R. U Q. B. 3:s.
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executed tho deed may be sued by the party who has not exe- Oh. II.

cuted(d). But in such case the mutual covenants may bo so DependwT
dependent on one another, either from their nature or by construe- coveMnte.

tion of their terms, as to render the covenants on tho one side

conditional upon tlie validity, or tho performance, of tho covenants
on the other side; and then the covenants on the ono side are not
absolutely binding until tho fulfilment of tho condition by tho
execution of tho iIohI, or tho porformanoo of the covenants on the
other 8ido(e). Thus, 'with respect to leases by indenture the

covenants wliicli doix-nd on tho interest in tlie lease and are made
because the covenantor has thot interest, such as those to repair
and pay ixsnt during the term, are not obligatory if tho lessor does
not execute, not because the lessor is not a party, but because
that interest has not boon ci-eatod to which such covenants arc
annexed, and during which only they operate. Unless thoio be a
term, a covenant to repair during the term is void. But with
respect to collateral covenants not dcpendinj; on the interest in
tho land, it is otherwise, and they are obligatory "

(/).

All deeds are either indentures or deeds poll. An indenture is Form:
a deed made betwwn two or more parties; and it is so called Indenture,

bocausc- it was foiiiierly the jjractico to make an original copy of
tho deed for each of tlie parties on the same parelunent, arid tiieu

to separate them by an indented division, so that on subsequently
comparing the parts ihoy miglit be identified by the fitting of tlie

indented edges ((f . The j)ractice of indenting has b«>n unneces-
sary since HpuI Proj)erty Act, 184-5, s. 5, wliich enacted "that a
deed executed after the 1st of October, 18i5, jiurporting to 1x3 an
indenture, shall hiue tlio effect of an indenttiro altliough not
actually in(lenU>d.'" In the case of a mat-rial variance in thc
contents of the two |)arts of an iiuk'iiture theiv is no v..I>'d eon-
tract (fe); but a mere clerical mistiike may be read as eoiri^ted b\-

tho context,;/;. Louses are usually made by indentures of lease LeuM;aiid
and counterpart; the lessor executes the leasL\ wliieh convevs tlie

''"""'eT"""*-

I

(d) .Voiyaii v. rUr (I8.)3), 23 L. J.
C. P. 64; UC. B. 473.

(f) Cabrll V. Vnuyhttii (1670), 1 \fmn.
Saund. 461, n. (1); Vurdoije v. Colo
(lt;70), 1 Wm.«. Saund. SIS, and nntes.

(/) Pir nir. rHimm v. H'uuditiiy
(1S4S), 3 Ex. 11; Sii-almmi v. AhM ,

(IS.^l'/i :J2 L. J. Ex. Si ; N Ex. 7l'; How
V. Greek (1864). 3» L. J. Ex. 4 ; 3 II. &

C. 391 ; Toki- V. Slater (1807), 37 L. J.
Q. B. 33 ; L. E. 3 Q. B. 42.

[g] C<i. Lit. 143 b, 229 a; Shepp.
Touch, by Preston, .)().

(//) ICi/mie's eme (1873), 43 L. J. C.
138 ; L. R. H Ch. 1002.

(i) tturehtll V. f'l'irl; fl87<i1. 4G L .T

C. P. 115; 2 C. P. D. 88.
'

See imt,
Pt. I., Chap. VI., Sect. I.
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;i

Past I. interest in the land, and delivers it to the kissoe, wiioso property it

becomes; the counterpart is oxocutcd by tlio lessiv and delivered

to tho lessor, and is the security to him for the covenants and con-

ditions and powers of re-entry (/.;. In cas(^s of discrepancy

between the lease and countwpart tlie lease is tlie •'overiiiiif,' docu-

ment, but the lessor may prove the contents of tlio lease by tho

counterpart, or, if the lessee rofusos to pioduei> the lease, by

parol cvidenre (/).

Deed poll. ^ deed poll is a deed made by one piirty only: and it is so

called because the edf^e is polled without indi'iitinj.'' jn). In a con-

tract by deed ])on, the promisee does not appear formally as a

party to the deed, but is identified only by name or de.sifriiation in

tho body of the deed; he is entitled to take the l)eiielit of the deed,

but subject to the conditions and provisoes tlu'rein expressi'd (»).

Tho terms indenture, deed or uritinij ithlifjaturi/ import in

general a deed under seal(o). The Act of a railway company

requiring tiiat transfers of shares should Im^ made by nriting

under the hmids and se-tilK of the ])arties was held to intend an

instrument, with all the inuidents of a deed (p}. I'nder articles

of a company permitting the transfer of shares to be made by an

"instrument in writing" a deed is not iieces-iary ^7;.- A promise

Covenant. contained in a deed is specially called a coremiuf, also a Kperial

contract or contract by speciaUij. " No precise form of words is

necessary to constitute a covenant: any words in a deed which

show an agieenient to do a thing maki' 11 nivi'icint " [r).

'\-l
Bond. A bond is a deed wherein a party acknowledges himself to bo

bound or indebted to another in a e.itain sum of money. It is

sometimes called an obligation in a special sense of the word : and

the parties are called reviiectively the ol)lit/or and the ol'ligee (.s).

—

(/•) Ifiilt V. Jl.ill (1S41), 10 I., J. C. P.

2H.>; 3 -Mini. & G. '.'Ji; Kii';//it v.

iniliamt (I'.tOU , 70 L. J. C. 'Jj
; (1901)

1 Oh. 2.')0.

7 Jhi'iLrs V. (tiik (\iirt\). 10 C. R.

9C6; llwiihU,n\. A"./ «!/ ( 18.30;, 2-1 L. .J.

C. P. '.ilS; IS C. B. 23.'): HiirchiU v.

(lurk (1S7C), 16 L. J. C. P. 110; 2

C. P. U. 8S. See Co. Lit. 2J'J ft.

()H; Co. Lit. 229 a; Shcpp. Touch. l>y

Pll>tOD, .'lO.

(ii) SiiiiilfrliDiil Miiriiit Iiisec. v. K^iirih y
(18.51;, 20 L. J. Q. B. 417 : 1(5 (J. li.

925; jIncihmiiJil v. J.'nv I'tikn Ir-".

(1873), 43 L. J. Q. B. 131 ; L. R. 9

Q. B. 328.

''-) See Ciliill V. V<iii,/!i,(ii (1070;, 1

Wris. Siiund. 401, ii. Ii.

/)! IliUkii/n/i' V. M\Uoiii,e :1840), 9

L. .1. Kx. 217; M. & W. 200.

/. I-:.r /,. .Siri/riit lS7t,43 L, J. C.

I.'-.: L. 1!. 17 K(i. 273.

(/) !SiT llolirriih/,: V. Sitiniiil (1833;,

3 L. J. Ex. ;i60; 1 Cr. & M. 04 4;

Kiisteiliii V. Siinip^i'ii (ISJfO), Bing. 044;
Il„l!,rii,i V. IlMiiict (1809;, 38 L. J. C.
:;9S ; L. R. 4 Ch. 449 ; Jmksun v. .V.

/•;. II-/. 1877), 47 L. J. C. :i03; 7 Ch.
1). .);:;.

;.; n'r.'! V. i:.:-mt (!07n\ 2 Wm<,
Smuul. I;i8: S,wy<r\. Mini iji idijf iXIW),
11 M"d. 218.
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A bond containing sucli aikiiowleilpnicnl sinij)Iy in called u
aitifflr bond; hut u bond inn.v bo liable to be deCealed u|>(iii tli-

porfoinianoe of u certain act, otherwise to icniaiii m full lone; if

the instrument which (h>feat-< the fonv or ()|.erali')n of tiie bond
bo contained in a separate doi iinient it is fernied a ilrfniHunrr,

if in the same document it is teinied a rundiliini (I . Tiie debt
ackiiowledifed bv the bond is invaiiiibly lixed at a iarirer sum than
the e<iui\alenl of the condiiidn, for the |,ur|)ose of securinfj

its performance, and is eallcil the f„',uil sum or /onaH//. r„mnioii
rnntii'H hnmU are bonds with ihe i onditiou to pax .1 sum of money
with interest ut a certain (hiy, on payment of which at the day
the bond is to be void, otherwise it is to lie forf.'iled. in such
bonds the penalty ucknowled>jed to be due is fjenerally lived at
double the sum seem I. The condition may be adapted to secure
any otlier matter: us the performance of the covenants in a deed,
tho faithful discharge of an oflice, or tlu> rendering of accounts,
upon satisfaction of which tiie bo.xl is declared to be \oid; such
bonds are caHed bonds with special romliihnx.- IW the connnou
law tho whole penalty became forfeited and was recoverable upon
breach of the condition, according to tli.' literal construction of the
bond. But the Court of Chancery, under its general jurisdiction,
gave relief against the forfeiture ut law ujmn payment of th.'

amount really due, or of the damages actually arising from the
breach of the condition [ii): and cou ts of law were invested with
a statutory power of granting relief.

At tho counnon law the entire penalty stated in the conditio-i
of a common money bond was forfeited by nou-j)ayment of tlie

money ad dlnn according to tlie condition, but by s. 1-2 of (lie

statute -t Anne. c. 1(>, payment before the action of the j-rin-

cij)al and iiitei-e.-t due. though not made ac-ording to the condition
or defeasance, was pleadable in bar of such action as offectuallN
as if tli(< money had been paid at the day and place acording to
the condition. The same statute (sect. l-'J) en .bled the courl^ to
stay proceedings in an action upon any such bond with a peualtv
upon payment of all the principal monev and interest due on such
bond together with costs (x . Since the Common Law Proci-
dure Act, 18.52, and now by the Rules of the Supreme Court made

Ca. II.

Single lx>ud.

liiiiiil with
onilitioii.

C' iinm(in

u\m\vy boiul

Spwial
eondition.

R.tif.f

Hffiiiust

jienalty.

Relief under
4 Aune,
C. 111.

Payment
poxt (ftt'tH.

I'ayment
into court.

(0 f'li'eri V. Forrest (iruO), 2 AVmi
Saund. l:ts, 8eo 'J,m,U v. C.',;»„ l.s:i>'

61 L.J. Q. B. 487; (18112 2 Q. B. U '

L.

(») Shiiiaii V. H'ff/C (17S1 . 1 Bra
c. c. 4IH; 2 wh. iT. L. f .•..:.

(j-) fninU V. flmsl MG7II .
> Wins

Siiund. KiS.

II
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under the provisions of the Judicature Acts, payment into

court (V or a set-olt .'; may bo pleaded in all actions.

Bonds will. »pe<;ial conditions are subject t« tbo statute 8 & J

Will, a, e. 11, wiiieh applies "in all actions on any bond, or on

any |)onal sum, for non-performance of any covenants or ugrce-

uientf, in any deed or writing contained." This statute restricU

tiio amouul recoverabl.' at law to the .lausa-es for tlu' breaches of

the conditions or agreements which the plaintill shall assign and

prove: and it allows the judgment for the penalty to remain only

as a security against further breaches (« .-A bond oonditioncd

for payment of a sum by instalments, during the currency of the

instalments, is within this .statute, and not within the above statute

of Auw J) . \ I'ond conditioned for payment of a sum on a

certain dav and interest in the meantime on ci'rtain .lays, after the

lapse of the dav for i.aynient of the principal becomes a bond

within the statute of Anne: and it is not n.c 'ssai y to assign

hicaches of the condition under tic statute of Will. •'$ c,.

Hence a bond with c;i.idition binds the obligor to the perform-

ance of the condition with the same rll.ct as a covenant in simdar

terms: no action .ini be mainluinod upon the boml until a In-oach

of the condition, and no more can bo recovered than the damages

sustained bv the breach .(i); but the amount of damages is pre-

sumplivelv'limited to tiio amount of the p'ualty ,e). In an action

on the bond, a plea of the Statut." of Limitation is avadal.lo

only a-ainst a specilic breach; and a new lavach gives a new causo

of action (7'.- Bonds with 8])ccial conditions are also construed

and ai.plied in c.,ui(y according to the expivssed intention of the

parties, cither as givin- to tiie obliLj-or the option of forfeiling

the penalty instead of perfoiniing tiic> condition, or as intended

to secure the performanc-: and in the latter event it will be speci-

fically enforced, although the rcli^'f given may be of greater value

than the penalty of the bond ((/\

(V, R. S. C. issii, 0. XIX. r. 3.

Sft'/""'. p- ''i'^-

.-) links V. Tnrpit ICfiT), 1 Wm^'.

S,„.i..l. 1(1, n. I" ; K. S, (;. iss:t.

O. XXI!. r. 1. S^<•;«>^ p. I-Ik

.,) li.iinsfifl V. l/fllfil/i lilCSi. 1

Win*. S:iiiii(l. 117. Si-,' Tiit/iir y. t "in-

{h\ rrmUjii V. hiniui (1S7-'", 42 L- J-

Ex. a;<; ].. I{. s K.x, ID.

ir; Smith V. Ilimil {1HU3), 2 L. J. C. P.

•ieit; 10 Biiig. 125.

-/ Co. Lit. 2()tiii; Millmuni v. I'.irnrt

\V^.>,),
.'. T. R. :if 1 ; /v/»<.)- v. /.'.r/.r

(ISSO , M L. J. C. 113 ;
1') Ch. I). 2'.U.

I lli;ii,.^iiimlii' V. Siiiil))-niiiih ISH),

13 li. .1. »i. li. 247: (i U. H. 13. S,e

p;n, p. 7!l^.

, t , Tml.r,i V. II'I"I:liik tl!<47 .
HI 1. .1.

r i' '01: 4 (
'. li. Il.').i ; /llmr v. <iniii„iii

(is.jii, 211 I.. .I.Q. n. 414: 17 Q. IS. 4J3.

v. /.•../,-, V. I'rur.sun (1772;, 2 Pm.
1'. V. 43(i; Miiiliiiiiev. A</nte {\X1'.I), 3

Isini. 129 : Ldijiin v. Wimholl (l.'*32), 1



CONTRACTS UXUEU SKAI. ANU Sl'ECIALTIEg. 9i>

Contrutts nmde \>y dce.l under wul do not require ii cion»idorat ioii Ch. II.

to nive viilidity to the proiiiiH; in thosuni" sense us simple eonfriirts Coi,,ideiution
bj- ajjm'uient

. Witli the hitt<'r tlio consideration is made u neees- '" <"nt«ct»

sary condition, as proof of fho intention that the promise shall !>•
"'"'""™'-

bmdin-r, and to avoid ^'ivinj,' ellcet to promissory expressions whieli
are not so intended. Willi contracts under s al, a deliberate inten-
tion to make a hindinjf promisi' is presumed from the formalities
re.juired in the e.x.-cution of a deed, ilence a voluntary promise. v„i„„tary
that, is, one that is j^ratuitous or without consideration, niiiv lie '"»<"»iit''.

made l.indinf? in the form of a covenant l.y a de-d undir .seal:

thou^di such a promise cannot Iw made bindinj,' in tlie form of a
simple contract (A). K.piity follows the law in this respect, and Kifeitin
allows a \i,.../itary covenant full lej,'al ctlect. Hut th- courts in

•''"''''•

administering,' e,|uity, thouj,'h they cannot set asid" or restrict the
letral operation of a contract merely upon th< ^'round that it is

voluntary, yet refuse to ai)|)ly the auxiliary rMnedies of specilje
IK^iformance or injuiKiion, or any otiior j.urely '(luitiible reme-
dies / ; „lso hy the rules of eipiity iu tli • adminisferinf.' td' assets,
voluntary honds and covenants were postponed to all debts founde<l
upon valuable consideration; and the same rule api)li(.d in bank-
ruptcy until abolished hy the Hankrujitcy .\cl, iStJ!!, s. ;j-2

(ic|.ealed and re-enacted by the Bankruptcy .\ct. iSS.J.'s. |()\
which provides that.save (tjrtaiu cX( -pted debts, "all d.hls prov-
able in the bankruptcy shall lie paid /w/ /w..v// , • and this rule
is now applied in the administration of llie estates of dr.va-^e.l
jHTsuus l.y force of sect. 10 of the Judicatur.' .\ct. 187;» /,

.

Allhouudi the exisleuce of a eonsid.'ration is not e.s.sential in a llIoKal
contract uiuler seal, yet if a consideration in fact exists, it nuist

;:"J»*^'^'-"-
b.. lawful. If the consideration is unlawful the contract is void-
and the ille-alit.v of the consideration may bo alle-ed and prove,!
even in contradiction to the written t-vrins of the deed (/).

At common law a creditor could not levy execution as^ainst th >

v.-mdio,
real estate ol his dehtor duriiif^ his life, or aft>r his decease The "*'"""'»

statute of Westminster ,', by the writ of ./.,///, first subjected
'™' ""'"

tl. .\: F. fill: Jlo,,;,r,i V. ir„.„/,n,r,i
,1^0..,, ;tl L. .I.e. 47; /„,„/„„ ,,. J-,,,./..
t/nre UK: V, Z',-,^/ (IssT,, .iti L. ,7. C. WT.

\'i) ^l.<iy„ytm V. atrofmi
, l.-x;.),,

1 lowdeu. at p. .ids,

,.:•'' •'•J'inrv- J>J/ci!/»i\Hl\),CT. & I'h.
1J8; Uulni.il V. H'aliuud (18.5s'., :i8

I.. J. C. 117; Johns. IS; It,- /,,„„„
^I8uo;, cdL. J. c. 10; 4.) ch. I). 4 ii.

(<,, J-.J/j. /'..«i(,yrr (ISTSl. 47 L. .J. h.
43

;_
S Ch. J). 621. Spf ,,,„i. p. 4:tS.

•;'; Ci,'iir:s Y. ja.Ditnii ,171;; , 2 \Vii«
.iJl; 1 Smith, L. C. a55. St-c //,.,».

p. J15.

h2
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Past I.

Contract •<

MuilinfT licin

Statute of

FVaudulent
Devised.

Ploa of fie>i.<i

per d'-^eeiit.

tlio luiul of a debtor to oxocution upon a judgment u>?uiust liim.
This statute only permitted u moiety of tli<' debtor'n Ituid to bo
seized, but by soet. 11 of the .Judgmenls Ae(, IH.J?. tm remedy
of tile creditor wus extended to tlie entirety of hi. d.:,for's inte-
rest (;«)• ContriKtN uiKh-r seal in wiiieh the ohIii;oi or cov.'niui-
tor wus expressed to be bound or to eoveuant on b •hnlf of bin- '

only, couli! not be enforced al the common hiw a;.'ainst I.

or devisee of the obii;;or or covenantor, but only aj,'aiiist t.i. ,nr-
Bonal representative in respect of personal estate, with a pri.n-ity
over del)ls by simple contra.l; if. iiowever, a pcrso;. bya deed
under seal bound himsi'lf '^ukI iiis heirs," or covenanted for him-
self "and his heirs,' his heir became char-,'eablc for th.' debl
Of covenant to the full \alne of al! tiie land whid. the ancestor
left to descend to his heir; and which were, iherefore, called ,/,y,s,7,s

by dencenl (h). liy the Statute of Frauds (-,'9 Car. 2, c. :i), s. 10,
which e.\tended execution a<,'uinst equitable estates f,'enerally,

trust or equitable estates of inheritance were declared to be assets
by descent, and the heir was made clmrf,'eable with the oblijrution
of his ancestors by reason of such assets as fully as if the estate at
law had descended to him in like manner as the trust. And by
sect

.
1 2, estates piir autre vie were made char^feabh- in the hands of

the heir, if they came to him by special occupancy, as a.ssets by
descent, as in the ca.se of lands in fee sinq)le.

The creditor by specialty bad no remedy uffainst a devisee of
the land, until the passinj,' of tin- 8la;utc -3 W. A M. c. M (known
a.s the Statute of Fraudulent Devises). This statute empowered
the creditor to sue the heir and devisee of his deceased debtor
jointly in respect of bomis and specialties binding,' the heirs. An
exception was made of devises or disj)ositions by will for the pay-
ment of debts. This statute wus repealed by the statute 11
(m'o. 4 &. 1 Will. 4, e. 47, and re-enacted in similar terms ; but
with an extcMided operation to covenants as well as debts, to which
the formei Act was restricted {„): and if there were not an heir-
at-law, enablin-r the creditor to sue the di'visec solely (;>). -At
common law the heir was not liable, if he had hotid fidr alienod
the lane's descended before the commencement of the action

(ni) Vmlri/nit v. Derernix (1670 . '.>

Wms. Saund. 197. And see /*<^ p. lOS.
(«) Harhrrt'K («« {1.5S4), :t Co. lis;

CronsritiQ V. Ifoui,}- l\(M:i), \ Wru. ISO:
Co. Lit. 209 a, .is:) b, ;iS6 ii. Sto notes
t> Jefresoii v, Moilon (1670), i Wms.

Saund. 12; Ccmveyancintf and Liiw of
Propiity .\(t. ISSl, ». .i'.».

('<) S.'i' n.iti'H to JifTmuii V. Moiim
(IfiTO), •Wm^ finmv}. ;i".

/<) limit,mi V. Sh,lilr„kr X^iV, 11
L. J. Ex. 77 ; 9 SI. 4: W. 250.
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Ex.lDITIttiiill

of mil WM'tR
by thv

pemouHlty.

BgniiiNt hi in; ho might then pli-uil rietm per degcfnt, that in to ^- H.

wty, thut liu Imil not imy luniN of the unrcstor iit the tiino of suing

out till' writ. But by th(' iihovc statutt-s both tlie heir and iln-

visi-fs wiTi" nmdc iinswiTiibk' to tlu- vulut> of huulH iilit'ncd (thut is,

conveyed uway^ Mon\ the uetion wiis brought q . The creditor

may follow the real estate or tlu' proceeds in the case of the

lianknijitcy of the heir or devisee, or it seems in ciisi> of a vohin-

tary alienation by tiieni without eonsiderafioti (r). The creditor

may luoimd ajjainst the heir or (I'vi^'e notwithstanding,' there

may l>e [lersonal assets iinailniiiiisteiid; for the rule that tho jier-

soiiahy is tlio primary fund for the |>aymcnt of didtts applies only

in <<|uity in distributing the charge of debts Ixtwcen the real

and personal reproseiitiiiives, entitling the heir or di'visee who has

been com|Mdlod to pay the specialty debts to bo reind)ursed out of

the personal ostate, as against the next of kin or the residuary

("U-atix^: and the court will marshal the assets in r 'er to apportion
the debts to the respective funds (.s . Heal estate might be made
available for the pajinent of debts of a d.ceaseil pcrsdn by .ntvins

of a trust for payment of debts or a charge of deiits / . In

these cases intricate (juestions arose whether the executor could

convey the legal estate, but the law applicable to this subject has

now become unimportant, exe<!pt in the cases of title to land, by
reason of Fart I. of the Transfer of Land .\ct. 1897 ii). Xot-
withstanding i)rovisions for jmyment of debts out of realty, tho

personal estate retieijned primarily liabb- iiidess exonerated 'r).

The general liability of the real assets to satisfy the debts of Real estate

a deceased person was impos'd by the Administration of Kstates S^rTi't".
Act. IHH'-i, sometimes known as Sir John [{omilly's Act, but tho

Act gave priority to creditors by specialty in which the heirs wi'ro

bound over creditors by simple (Mjntract or by specialty in which
the heirs wore not bound '// ; but this priority, as well as the
general priority of si)cci!ilty debts in the administration of assets

at law and in equity, was taken away by the Administration of
Estates Act, 1869 (more generally known as Ilinde Palmer's Art).

Prurixiona
f<ir payment
nf debta out
of realty.

;(/) ScH' luiti's til J'Jt'reymi v. Mititim
(IfiTO;, 1 WinH. Siiund. -if,. And see
£, Illiifiie '1884), SS L. J. C. 991 ; 27
Ch. D. 478.

I.i) Exp. Moituii 1800^. n Ves. 199.

(.) See./«,YM/,)(/>«Xr) V. Maf/rr (178ft),

1 Bro. C. C. 4.i4 ; 1 Wh. & T. L. C. 1

;

Alilrich V. ''w,/,o- (is(l2 , 8 Ves .'!8' • 1

Wh. k T. L. C. .1.5.

(0 liiiikc. Property in Land. p. 192.
('() Leake, I'mpcrty in Land, p. 197.
',•) \^n\;r., IV-i-t-ny ill Land, p. 193.
.(/) Leake, Projierty in Land, p. 191.
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COXTKACTS UNDKR 8KAI- AND SPKCIALTll'Ui.

Iho lawt cliun»?c' wua elTwUHl by ufct. 10 of tin- .ludiciiturc Act.
1870. whicli introiluct'd tijc rulon of bankruptcy um to tlio r(S|HT-
iivo lixhtM of Hocurod uiul uiiM'ciinHl tn"<li(or», uiid tia to the i>roviii)f

mill viilualion of ilcl)l» ainl ImtiilitivN in the cu*! of iiwolwnt
oittuto. Tliix, ill ..ir.Mt, j^iwi. |.ii,nity to clairnin for niton mid
wuKt'". lull all oth.T debts piovabl.-, iiicliidiiiu' voliintiiry di-bti,

aro now jtayablc pari ixihhii z .

A suiii's of (.talutrN known ai« the RmiI K»lat.-(* Cliaijr.s Aite,
I8.VI, 18(;7, 1877. \n\\v tliioxMi ti|)(>n tli.> lioir or dovw'c ili<< burden
of diMluir;riiiK all liability's to wliiib tbi- bind \n 8|)f(ili(nlly liable
at (ii.'diMilb of Ihodivvascd own.T. in fvoncmt ion of tji,. |Misonal
or otli.T ival estate of tb.' di'iranoil. unloss Ik- hIuiII bavc by will or
dwd sijfiiiiii'd an intention to tlii> contrary « .

Contracts under seal bavo a fuitlier superiority o.ir siin|de coii-

,„.,
iraels in res|H'ct of the period of limitation for actions. Wiiciv
tbe eaust<of action arisos upon a contn tt under soai, ibe period of
limitation is in j;enenil twenty veais; vbere ii arises out of ii

simjiie contract, tbe |K;riod in jfeni'ial is six years h . Some otbor
doctrines peculiar to coinracts under seal may iieie be mentioned:
a contract under seal, W\\\» attended witli superior ivmcdies.
oiH'i-utes ill law in ineiKer of a simple <ontiiul on tbe same mutt.'r:
tliat is to say, if u l)ond or covenant un.ler soul Im' ^'iven to secure ii

simple contract debt, tbe simple contract is m rged in tbe contract
under seal and is tboreby extinj,'iiislied. accordiiij,' to a fe'eii.>ral

rule of biw tbat i. party, by anpiiriiif- a security of ii jiiu'lier

liatiliv in letral operation tbaii tbe one lie already pi.ssesses.
nier<res and extin^'uislies bis legal remedies upon tbe mi,,,,,- secu-
rity >.— Tbe dootrino of estoppel apjilics to tli<> recitals and
statemeiits made by a party to a dwd under seal; tliey are lield

coiicltisiv.- against tbe party, and bo is cstopp-d from denying
tbeir trutb, in any legal proceodings tak<'n upon tlic deed lietw.-en
Ibo same parties in tb. same riglit. or tiiose claiming tlirougb
tiieni {d . The estoppel does not extend to proceedings by a

(;, Ite Il,ii„oml ( 1S97). 67 L. J. C. 2:>

1S'.>7) •-• Cli. Sil.i ; AV Ifhilnhr (I'.IOO)"
7il L. .I.e. (i: liioi 1 Ch. U.

(<i) Liiike. Projiertv in Laud, ii. 2011

(») .Si(.y,M<. I't. IV., Cliup. XI.
i.r) Si-fm,l, Pt. IV., fliip IX
((/) Jii.Himiii V. Tui//„i- ;is;i4), 4L. J

K. B. 5S
;
> A. Sc E. J7.S : Cutkifrtwu v.

Ar.«^ (1860), 2» L. J. Kx. 4S.-. ; C, II. \-

N. l.'ii ; (irnrrnl h'itiancf, Murliimi, ,\

flimmiit lUi. V. libirator lyrnnnieni llu
AV. (1S78) 10 Cb. D. 1.-.. See lt„/v.
Oh,;, (1830), 8 L. .1. O. S. K B 137 •

^ Man. .V K. -in-l
;

•_> Sm. L. C. 706
;'

Riimnerv. Il'ehtter {l'.H)2). 71 L .7

561; (1902) 2 Ch. IBS.
'

" '
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party in a dilTurent rij^lit «); nor to procotlinj?* by porioni not Cm. II.

partiuM nor cluiniinK through |,artii-H to tho dix-il / ; nor to

proci'itlinK" tor puipoMH lollutirul to llio thoil, thoiitfli for ttiicli

piirpoKf t\\i- contciilj" i,( the (Ifi'il limy Ih' iviilcnn- ,/ . A ini(tt<'o

in Imiikiiiptty may insist tiiiit a iniitDi nIiuII jii-lily lii» cluiin

ajfuiiiM tlif (•ilati', iiikI i» not hoiiml l>y r.i IihIn ailmiltin^ tim

liul>ilit\ of till' IdMiktiipl to the criiiiior. alllioiii;li lln' bankrupt
hinisi'if xMitilil !). -.lopped h . Tlif i'; 'it of a died in iMtoppul

iH al«o icHtiicti'd to siicli pM'itulH and )«liili'iiici,t» uf^ an- intended

to be ajfifcd upon as iiiic upiiiiM one or otlur of tli'- parties: and
thin intention i- lo 1k' uatlii-nd from the const n t ion of the

deed / . H\ till' lull' of tin' i nnmon law a coniracl iiniler («.>al Dei^d p«niio»

could not be varied or difi(liar;.'ed by a simple niriveiiieiit not under by«*mpUi
KHll: OS expressed in the ina\im, " miinii'iUDilqnr lUmnh-i en Ihin- uKwement.

mnir i/in: lii/uhim rsl ." Bui such an agreement iiiiirht be cll'cc-

tiial ill eipiitx to ri'sirict fir oppose tic Icijal opeialion nf the deed,

mid to this extent is now valid in all coiiils /,•
.

Debts created by statute take their form iiiiil iiiejilents from the DebUorentad;

provisions of the particular stalule u|)on which they aiv foiindiHl: ''X "*»'"•••

OH debl> for penalties imposed by penal sialuti'- and nindedueand
payabli' to an iiifoinier or to a parly •rrieved / ; debis {'or tollc

payable under statutes m ; dehis for nioiiex received iiinler statu-

tory an! horilv for payment over to ollieis w .
" Whereini .\ct of Remedie*.

Purlianienl creates a duty or olili>;alion to pay money, the money
may be reroxfred by action, unless some provision to the contrary

is contaiiieil in the .\ct"io . "And where an .\ct creates an

oblii:ation. and enforce the performance in a specilied man ler, it

is a treiieial rule tiiat performance cannot heeiiforcd in iiiiv other

manner '

yp . But whether the Ad in e-ivinj: a sj)cciul remedy

(.) M,il.,H\. Ilr.ani l.Hfl:)!, :)2 Xj. .1.

E.I. l;iS; 1 M. ,V C. OSIi.

(/•) lle,ith V. rrr.iUk ISTI , 4) L. J.

C. 16'.! ; L. K. 10 Cli. -ll : r,;irkii,il/ v.

Jaim,,, asTiii, 11 Hi. I). 1.

;./ r,i,-fini/>i- V. /Iiilfir IMDi. Id I....I.

Ex. :i!i:! ; S M. \ \V -im : F.j- ji. M,„gm
(187il). 4.'> L. .T. Kk. ;fij ; 2 Cli. I). Ti.

[ll] A> p. ih.iliiilim liloTi. 7'i L. ,T.

K. B. til4: a;»07; 2 K. B 21.

ll StrumihiU V. Iturk (1».')0
. I'J L. .1.

Q. B. 2"'J;' 14 Q. B. 7SI,

k) K<i<ie V. Wiiqh.rne IHOll . 1 Tuuiit.
42.H; y.T.h-^. A/m>^irr.Kj \V.-X\\ :',iil,. .1.

C. p. 28U : 10 C. B. N. s! 2.W ; Sln,h v.

aueh 1S8'^!, js L. J. y. B. 302 ; 22
y. B. 1). ,i:i7.

i7 lhrttl>ih>iii V. liruihti'h Aquitriwn
(1879;. 4H L. J. Ex. M:\: I Ex. D. 107.

l//<i Sllrpli. ,l( V. //,//. (IS.V. , 2.7 L. J.
Ex. li: 11 Kx. .'i.i.

'II IJ.i.d V. Il»,i-ii,, 'ISilSi, .38 L.J.
Ex. 2:>; I.. It. 4 Ex. (a.

(») Shr,,hnl V. // " (l8.Vi:, 2.i L,. J.
Ex. (1; U Ex. .)5; Uiclnml-nii v. JfnVis
(is7:t , 42 I,. .1. Ex. 68; L. R. 8 Ex.
6y.

' p, l)i»- V. DriiheK (1S31). 9 L. J. O. 8.

K. B n:!: 1 B. i A.I. x-S: Vn^m-rr-:.
(hinililliiull,- foiiHrtl 18'JS)), 07 L. J.
Q. B. 63.5; (isasi A. C. 387.
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P4arl.

i

d.bt

Osbuior

(xi'lii<l)« Ilii> ri'iiiiHly liy m-tinn, i>i u (|U«)iition of coiiMlrurtion

do|>cii(iiii^ u|i( ;> till' Jiiiiw und vcmorul puqtONtt of flu* Aft (7).
And wIh'Ic a stotutc criutt* n duly und iippointt n n'm«><ly which
i« not <o-oxti'n!.i in point of tini.- with thi' duly, und thi* duty
rpmuinn to Im- oini-d uftcr the iviiudy provided hy tho ntututo

hui« I'xpl'- urtion tit htw will urisi- on tin- i<'*«»t of the Klutii-

tory n>nii<ti, (r). A Ktutiitory olilijrution to puy niom.y is in

jfi'iinnl u d.bt liy Hp.ciulty within tlif Cixil l»ro.i>diirf Act, IWJ.I,

H. ;}, whiih pn'^(iil)t.H twenty vcurx us tlin limit within which
actions of debt upon uny Hpcciulty must he hroiitrht v**). Thin
rule w,.s iippliiil in an mtion l>y u railway conipany aj^uin»t u
dlmrflioldcr for lalU, under the CompanieN CluuseN Art, \Hi'>,

B. 2(J / . Hut an net ion for u penulty under a hy-hiw of u clmr-
tored eompaiiy In within the IJmilatioii Aet. \&l.\. as is also an
netioii iriveii to a li)ial authority tn ohiaiii eoiifrihution out of a
county i'uiid, and iiiii^t he liroiiirhl within six yearn ('w\ Tim
Compiiiiies Coiisoliihilioii Ael, l!»O.S. s, U. provides that all

nioiii'v payahie In any mi'inhcr to the loinpaiiN under (he inerno-

raiiduni or articles of association of the eiiinpany, is in Knijland
and Ireland a deht "in the nature of a Hpeiially deht. " Then*
in no deht due until a call i- made r , The liahility of a eon-
trihutory for culls in the windiiijr up of a company under sect. IW
of the same Aet, ereatis a deht in Knjrlatid or Ireland "of tho
nature of a spiK'ialty '

// . Accordingly the heir of u eontrihu-
tory is hound in rosptHt of real estate descended r).

(INNt . M I-. J. il n. .'.;«
; 1.' H. n. I). li U J. c. l'. ,„^ . ,.,V „ s-..i

.liS- /1j,jH,,j »• I/.,..,.;.../... I'.. luiii • I .. .... *

i".s
; /liHl/i'i V. M'litiht^/ir li:i. IS',11 ,

till L. J. I', till : isiil .! Cli. -.".'i. Sfc
iii",i'i V. /'.,/,.., |s,-,n, jii L. J. c. i'. ii!i

10 C. B. ,-.1)1.

e] fii/.-/;,i/ V. l>,f„Uh 190:il, 7;i

L. J. C. :i.): (istii^: -i cji. (;2:i.

<) Jmi's v. I'np, (liJiiT). 1 Wms.
Siiuml, Si: sli,f,hri,l V. //,//. IM.Wi,
.'i L. J. fjt. U; 11 Kx. >>.

nd.ir, .•() r,. .t. n p.. .u; i t. b.
"li.'i

: S,ili,„il (i',„-/i.\ V. hiiuanhiie f. C.
iKWi , .vp I,..I. y. n. 5711.

>; in,itliil:,r V. K'ltkair 1890!, 60
L J. <;. 9; 4i('h. D. .Jia.

(m !! ,yf,„iii, nilijf 'XH'n), 1)9 L. J. C.
(;jn; L. K. Ill Va\. U.f.

-1 liiiii. V. i!„h^u„ ;is70 . ;;9 L.. .1. C
s.'l ,- l„ If. in K<|. (i2».
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cAwnivN \((T»;h.

Whnt VntintitHlts ,1 Siiilnl inshiim> nt.

in Wlnlli^r yn. MvLdhn. 1:» I'. C. c^. H.. ,;;,s. Rol,in««n. C.l..
•wKl timt notwithMtnn.linK th.- iiiNJ i,t\m il<>.i>«i<>n in rUnuMt vi
UuHhouH^. .-, |.:«,,.. M.t. th.. Court iVIt hoiiiHl to tfiit ax n .Im-u
tm-nt uiKl.r mmiI n l.-tt.r Ntilm..ri I l .rnmlly in th.- pr.-sr.n.-,. of
»itMf».H uith till. K,.,il «,.t opiMmit,. to the KiKnittur.. in tlio iiMual
nmuuiT. lie .ouhl not mi.v tliiit it whs in(liHp..nMal)l.. to the crea-
tion of a H|.,.,.iHlly tluit. lM.si,|..M N,.),linif, th.. party should
.•xpr.'s«|.v ullinii that hr m.„I...| it. It was h.'l.l also that an aver-
ni..nt of a promis*- tt> clWivvr a .•ouvovancc influ.l.MJ tli.. avormcnt
of a proniiiu? to fxoMitf it.

Ciiiitrwl I'lim/jlili OH Dilitinj.

Ill I'rotithm, Snriiif/s Lift AsHiirain, S,„i,tft vs. Mowat, 32
S. (*. I?., 147. it was he!»| that a .'ontraet of life assurancp il
.oinpk.te on .lelivory of the policy to the assiirml and on pay-
•m-nt of th..- first prciiiiurn. Whcr.. th.- insiir.-.l. I„.in« ahl.- to rend
has lia.l ample opportunity to .-.xamine the policy nn.l, not being
misl,-,i l,y tlu' ("oMiimny as to its terms nor iniiucd not to ren.l it
has ncirl.-.-te.l to ,lo so. h.- cannot, after payinj? tlie premiura, he
l'<nr.l to ...ly that it .li.l not contain the terms of the contract
iHfrccd upon.

It shoul.l not I... inf.-rr.-.l from this head-not.- that there is no
contract until th.- premium has been pai.l. The ease relates to a
contract mad.- when- the poli.y issu.-.l was not in accor.hin.-c
with the application.

Srfilnl I list r a nil III IrrivucaLli.

ill Till Wall, lions. Kmjiii, Worl,s Co. vs. I'ratf. W () R iVtS
It was h.-hl that a contract .s.-aled an.l deijvere.l hv one partv
;''"''' ""^ *<"''•'"''< «" »'"• "I'proval of f ,th,.r pnrfv could n.it
I • nvok.-d l.y the lorni.T before the latter ha.l ba.l a n-asonable
lime within «hich to sipnify his ass..nt. Th,. .-ase is thus stated
'" th.- l.,.a.l-r.ote. I.ut Ma-...Mal,.n. J., who fried the cause with a
jury sai.l that, aff.-r examimiii: the authorities n-ferr.-.l to by
cmnsel. he «as .(ntirme.l in the vi..„- th.it the contract beinj?
.rnM ...nd .b-livcred hy thr .hi'mdnnt. ailhoui:!. subject to the
<.pp'-"val of the plaintiff Compimy. could not b.- revoked by him
as in the case of an .ir.iinary offer made whieh could be revoked

I 101
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before acci'ptani'e, citing the leading case if Xcnos vs. Wickham,

L. R., 2 II. L., 296.

Svgotiations Merged in Deed.

In Carroll vs. The Provincial Xatural Gas, etc., Co., 26 S. C.

R., 181, plaintiff by his ooutraet agreed to sell to the Erie Gas

Company all his gas plant, leases and franchises, the Company
agreeing to reserve gas enough to supply the plant now operated

or to be operated by them on .said property. Subsequently a

deed was executed and delivered to the Couipanj' transferring

all the leases and property specified in the agreement and con-

taining no reservation in favour of ])laintiff such as was con-

tained in the agreement. The Erie Company, a few years later,

assigned the property to the defendant C!ompany who immedi-

ately cut off from the works of the plaintiff the supply of gas.

It was held tiiat the rights of the parties must be determined

by the tlecd and not i)y tlie i)recedent agreement and that, as the

deed contained no reservation in favour of plaintiff, his action

for an injunction could not be sustained.

I'er Strong, .1. :

'• In cnse of an agreement to sell land reserving

the timber to tiie vendor, and then a conveyance and execution

of the agreement containing no reservation, could it be doubted

that the grantee would l)e entitled to the timber? To say that

the whole i)roperty as described in the deed completing the pur-

chase, did not pass would be e(|uivalent to saying that if by an

executory contract it is agreed to sell a lot of land of one hun-

dred acres, reserving one acre to the vendor, a conveyance pur-

porting to convey the whole hundred acres would leave the reser-

vation of the contract intact. Tiiat the parties in the present

ease were liealing not with tiie property in the land itself but

witli wliat may be called a dismemberment of the right of pro-

perty, can surely make no difference. To recognize the retention

by the vendors of any such right would be to permit them to

derogate from their own arrant, for upon its face the deed is

inconsistent and incompatible with the reservation claimed."

Deed Conclusirc as to Parties to Contract.

In Armstrong vs. Anderson et al, 4 U. C. Q. B., 113, the plair

tiff coDtractrd by deed with another party to cut for him c"r-

taia lumber for which the latter covenanted to pay. Supposing
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•I tliiril piirty to have a joint iiitcivst in the IiiiiiIht Iu' siu-d liotii

on an implied as.suni[)sit. It was iiold tiiat lie was coni'lutU'd

Ity till" deed as ti) the parties liul)li> on tiic cuntrai't and could

not sue the two parties jointly.

Siyiialorii s I iKlifiiliiiilh) linuinl iiiihss ii Corimnitiuit.

Tn Ciilliii vs. Mil.< f.siiii. 1(1 C. (". c. 1'., .-)4<), a eontraet was
made between '• the tru-»; d' Mk. Wesleyan .Methodist Parson-

age " and i)laintilf. .'he trii-:.;-^ ^ •rv defendant and three

others, and it was h il Mir.t uhere Me parties to the deed,

deserit)ed not hy theii nwi naii.es an.! personal descriptions, but

as a collective body n... m. ,.". •,•• lie corporate, had sifjued and
sealed the deed with their own names anil seals they were indi-

vidiiallv bound.

•J-lOt
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CONTHACTS OF RECORD.
rAOE

<!ontrHetH of rword—jiid^imi'uts 105

Tu(ljrni<'iit by ('onHfiit— Wrtirant of attorui-y

—

rmjiturit ni'linmin—
jiidjfcVH onliT 106

Actiou on judgment —cosIm of a'^tion 1 07

Execution—writ of /f^'ci /urinH—of </»///( '07

Jiiiijrmrnt aa a chartfe u]K>n laiiil— registration of jiulgnicot aud
writ—e<juital)le execution lOS

Priority of jud^'nient debt in administration of a»»etH~ judgment
against exe^ utnr 110

Effect of judgment in merger of debt etfeit in estoppel 110

Reeognizauee - otatutes mereliant and staple 11'.

Contracts of record <'oiiij)rise(l .luilyiiiciits, KiMOfriiizancos, iiiul Tb. III.

Statutc> inorcliiint and staple (a). -A record is a iiieiiiorial or cmtraotsof

entry of tlio acts and proeeodings of a eoiirt of record. The 'eoor^-

enrolment or entry in the roll of th(> court is essential to con-

stitute the record and to give it special ellicacy (/»^; and the court

has power at all times to inspect its own rwords (c) . .\ record is

conclusive of its contents, and ailmits no averment or proof to the

contrary. If an all ged record be d(Miied, the fact is tried hy the

mere production and inspection of the court roil, from which it

appears whether ''
is the reiord alleged, and what are the

contents (rf)

.

The judgment i. ion in a court of recorfl, wiic>n linal, is .Tudgment

entered upon the ri)il of the court containing the record of thi"
'**''*•

action. .\ judgment that the |)laintilf shall recover against

the defendant a sura of money as debt, or damagi^s, or costs of

suit, creates a debt; which is therefore a debt or contract of record.

So a judgment for the defendant, that he shall recover a .sum of

money for his costs of defence, creates a debt of record (r\ Judg-

[•i) 2 Blackst. Com. 4(U (rf) Co. Lit. 117 b; 260 a. See antr,

(*) Gli/m V. Tiorpf (1
". B. & Aid. p. 82, /X'tt, p. 68B.

153. (<1 Ilodioll V. Baxtir (1858), 28 L. J.

•r) Crarmw Smi/A {1S6S), 38 L J. Ex. Q B. 61; E. B. & E. 884. See emie.

90; L. R. 4 Ex. 14C. p. 82.
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CONTRACTS OP RECOKU.

ments of courts not of rocoril, luul judpim-iits of foreign and
colonial courts, have bo.-n alr.-ady treutcd as crcatinir simple
contract debts (/)

.

Judgment
"ly oonitent.

Warrant of

attorney.

CofHorit

aetumem.

Jadge'N
order.

A judgment, being u Minplc mode of .securing a debt attended
with easy proof and convenient remedies, may 1„. „s,.d for lliis

purpose by agreement witiiout pre\ious litigation; also after the
commencement of an action, the parties may come to an agree-
ment as to the entry of judgment, and tiie terms on which it 'Is to
bo enforced.~-A iritrrnut of altanir,, is an instrument in writing,
usually und-r seal, giving authority to enter judgment against
the party executing it without process: and it may be madesiii)ject
to a rfc/crt-wH^r containing the terms and .onditions u|)on wiiicii'tho
judgment nmy be entered and execution issued {y . A ro,,mmt
actionem is an instrument in writing, eoniVsMng thecau.'-e of action
in a pending suit, an.l authorising the phiintill to .nter ju.lgment;
it may also be made subject to terms and comlitions controlling
its ai)plication. Also a judge's order may be made bv consent",
authorising the j)laintilf to enf r judgment against the (hdendant
in an action, forthwith or at a future time, and subjed to terms of
defeasance or condition.- The judgment entered by consent u-uler
these instruments is attended with the r(>gular incidents (,f a jtulg-
ment as if (-ntered in inrUion : but (he ((-rms of the defeasance or
condition control the execution according to the intenlion of the
parties: and the courts exercise aJi e((uitablo jurisdiction lo apply
the judgment and execution ac(cnlinglv (h\ These instruments
are not within the statute 8 & 9 Will. ;i. ... 1 1, whi,.], ,e,,uires the
plaintilV in an action on any ])ejiiil sum to assign breaches (/,—
The Debtors Act, 18()!t, requires as a conditio'i to (he validity
of a warrant of attorney or rof/norif (iclinnrw that its

nature and eliect shall be explained, prior to its -.xecution,
to the party executing by a .s()li<ifor wlio is to atd'sl it: and
that it should be liled within twenty-one days: further that any
defeasance or condition must bt- written on the same i)aiicr or
parchment before tiling. Hy the same stiifute a ju.lges order by

(/) See mt', p. 82.

(y) Kiiinrrslen v. Mxsmt (Isl.'il, ,i

Taunt. 21)4; Clarkt v. Fi,i,g (IS17), 1
Stiirk. Ti\. Sec ChittyN Practice and
Forms; and ^n.«t, p. gm.

(h) irelUuorlhw /(«//(•« (182a\ it L .T

(). S. K. B Ai ; y B. 4 (J. 840 : i%ai:

riii'itoii V. /.iiimi {lH'i.t, 8 L .J O H
C. 1'. M) ; 6 Hin'jf. '.'42.

(i) Kiniierslrii v. Miimu-ii (18I;i), 5
Taunt. 264 ; Sh.iic v. Ilomster (Maro.)
(1830;, 8 L. J. O. 8, C. P. 98 ; 6 Binir.
:i8.i. See a«.V. p. 9H,
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consent to enter up jU(l<.'nient must be tiled xvitliin twenty-orio C"- ^t^-

diiys i'lOHi the nmkinff of tlie order, or the judjjrnient and an.v exe-

ciif'oii tliereoii will be void airainsl eredilors.

A jud'jnient I'or piiynient of a certain sum of money may be

treated as a distinet debt or elaiiri u|ion wliiih a new aelion

may l)e brou^dit ,/r . IJut an action cjinnot i)0 maintained in a

statutory County Court foundcil upon a Judii-menl in the lliyh

Court, nor an action in the Mi;j:h Court ujion a judirmcnl in the

statutory County Court [I). -In cNercisini; the diw iit ion (on-

ferred by the statute A'i tieo. ',i, c. 4(), s. 4, the court would d ,iri\t

a successful plaintilV of his costs of action brouj;ht upon a judj?-

ment, instead of enforcin<r it by execution ,)n : uide^s he joined

in one action, otliei- causes of a(tiou besides the jud^Miieut [ii].

The statute ai>|died only to actions broujflit upon jiidtrments re-

covered by the plaintilT, and not to jud<rnients for costs recovered

by a defendant {it). The costs s I'm now to be suliject lo the

larjrer discretion <riven lo the court by Ord. li.XV. r. I. and the

Judicature Act, IWM) (p .

Action on
juilifment.

CdHlH of

iii'tiuii.

A judgment is enforced in the ordinary course of jiroicchire by Exeoution.

execution; and Judgments of infeiioi' courts may be removed into

the lligii Court i'or the purpose of execution {q;. Execution cannot

issue jifter six years from the judgment without bvive of the

court (/ . Where judgment has Ihvi.h obtained against a lirni an

action ma}' 1h' brought upon the j'udgniont against - nienil)cr of

the lirm; though Ord. XLll. r. 10, enables execution to be issued

against him (,s).

By tho common law a judgment creditor may have exiH'ution, By writ of

by tho writ of fieri /m/</s-, usually called a fi . f<i.\ of all the goods >'/'•«>«'•

and chattels of the judgment debtor; including chatti-ls real and

3ii.

{'}

lal.

('«)

Kx. 1

(")

Q.h.
{")

L.J.
Ip)

(1878

!'I4;

llllllirll V. \^ll/'- (1S14 , H KiVKt.

C'ouut}- Courts Act, 18H8, «». 6:J.

nuiimerv. H'Ai/f (ISII), l;i L. J.

ID; IJ M. A: W. Till).

Jiickmii V. Knrell (18(;i), :il L. J.

A'J; 1 B. i- S. S-iT.

Sec Sfldm V. Jfililt (1910). 7VI

K. B. «Jl ; lUlO) 2 K. B. 9.

L(i. Blurkburn, (iarnrtl v. Ili-uilliit

. IS L. J. Ex. 180; H All. Ca.
U'init V. rel/itrid. (1879). 48

L. J. Q. B. lit ; 4 Q. B. 1). iil 1 : forsler

V. fiin/iihir 189:J). &• L. .1. (i. B. 296 ;

(189:ij 1 Q. n. .-,(14: .s>,vh.,c v. Ler
(19US). 77 L. J. <". '74; (laaSi 1 Ch.
4J1.

('/, UiiDm.iy. J/V,/?. tl844,. i:i L. J.
Ex. il(); 12 M. & W. .iiy. Set- mite,

p. S;i.

{)) Order XUI. rr. 22, 23 ; see Fillows

V. ThurutuH (1881 , ;)3 L. J. Q. B. 279 ;

14 Q. B. n. :«.-|.

(.x) Clark \. CnWn (1882), 9 Q. B. D.
350.
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Writ <if

tUgit.

PabtI. estuti's for ^ours in luudi,/). Hut ut coiuiuoii law no exi-cution

coulil 1k> litttl of tlu> land or ixial ostut<« of tlio judgment dubtor,
boyond takinfj: the picscnt proliljs unlil satisfaction of tlir debt
under tbo writ of levari fnrlm. Kxoculion against the posst*-
sion of tlio land was lirst given in tbo statuto of W.-stniinstor 2
by tiio writ of vhgit, wbidi originally riMjuired tlu; sli.-rill' to
deliviT to the judgment m'ditor, bt>sides tho goods and chattels,

one-h,ilf of the land of tho debtor, to bold to bim and bis assigna
until tho debt should lie hivied ujwn a reasonable valuation m).
The Statute of Frauds, s. 10. extended tin- writ to lands Ik'IiI jn
trust for tho judgment dobtor, and by tho Judgment.s .Vet, I8:J7,

s. 11, tho writ of vleijit was extended to "all such lands, including
lands of copyhold or customary l4!uure, as the pi-rson against
whom execution is issued, or any ihtsou in trust for him shall
have bcvi! soised or possessed of at tbo time of entering up tho
judgnu'iit. or ut any time aflorwanls, or over which such person
shall have any dispo.sing power for his own benefit." Hv the
Bankruptcy .Vet, 188;}, s. Uti, it is enacted that a writ of elv<iit

shall not extend to foods, ami hniri fiichm has l)o.n abolished in
oivil j)roc«edings.

a ain^tr.>«l
' '"'" '''* '''"*'' "^ "^ judgment debtor his real assets may bo

a88et»' ehurired in execution to tho same extent by taking j)roceedings to
revi\e the judgment ag;iinst the heir and t.'nants of tli<' lands; but
tbo heir is then charged as i^'uant of the lands only and not as
heir: be is not liable to an action on tho judgment as he is on at

contract under seal of tho anoestor in which be is expressly
named (a;).

ExeiMitiiiu

a^Hiiii

assetH

Judimn'nt
as a chiirjre

upon land.

Tho judgment operat<;d as a lien or charge upon land at law,
and related back to Mio lirst day of the term in which it was
signed (//). It was found in practice that pureha.sers of land
might be defraudod by judgment debts of which they had no
notice being charged upon tho land, and various statutes have
been passed, which, without affecting the right of tbo judgment
creditor as against his debtor, have made [jrovision for publicity.

(') Scr iiDti'H to ll'/iial/fi/ V. LiiHi
fiecy;, l WniH. Saund. •IM)': rinlrrlnll

V Hertriiix (HJTO), 2 Wm«. Saund. 197 ;

Johnsiiii V. I'lrkmnij 19071. 77 L. J
K. B. U: 190S) 1 K. B. 1. See
Phftall Ciiiidk di. V. fl.inii-h .'100S\ 77
L. J. K. B. :m (1908) 2 K. B. •i.'il'.

(«) Cm/rrlii!/ v. Drivreu.r (1070), 2
Wins. Saiiiiil. 197, n. (1).

(j) SeeffW'c, p. 1(10; Ji'flrrmiiv. MorloK
(1070), 2 Wto!., Saund. 12. n. (4;.

',(/; See Jffiexon v. Mortim 1670), 2
"Wnt*. S:tund. 17, n. '.')),
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Tlie Judgments Act, iH-iT, ». l:i, foUowocI iluj carlior practice c« Ht

under tlie statute 4 i)»:
;'> W. & M. c. 20 of re(|uirinj,' lln" jiid^'nient lt.Ki»tratii.u

to bo rcgisttTed, and l>y s<iihw(|Uont statutes periodically re-
J^„^"^'fi""

"*

registered, in order to eiiargi' tlic land as against imrcliascrs for

value {: Till axt il liingc was to n'i|un'i tl "' .1'" nii'nt creditor

to lie diligent in pursuing liis rruK'dii's. and In iIh' .linlginents

Act. l!S(i4, the law alTecling freehold, copyhold, and leasehold

estates was assiniihiteil to that allt-eti lurehestates was assiniiliileii to inal atleeimg |iurely jiersoniil eslales,

and it is enacted liy sect. I, tlial no judgment, stjitnte, or recog-

nizaufic, to be entered up after the pa<-inz of tiiis Ad sh,ill ailed

an^' land (of whatever tiMiure until r^ueh land shall h.ive U'cn

actually' delivered in execntiou by virtue of a writ of rlri/il or

other lawful authority in pursuance of such judt;nient, statute

or recognizance." And by s(>ct . I. "«?very creditor to whom any

land of his debtor shall have lioen actually delivered in execution

by virtue of any such judgment, statute, or recognizance shall

bo entitled to obtain from tho Court of Chauwry, upon petition in

a sununary way, an order for the sale of his debtors interest in

such latid " in manner therein provided. By the Lands Charges

Registration and Searches .Vet, 1888, ss. ^5 and 0, "every writ

or order all'ecting land"—which includes incorporeal heredita-

ments " i.ssucd or made by any court for tho purpos' of enforcing

a Judgment, statute or recognizanco, and any order appointing

a receiver or s<'(juestrator of land" nmst 1h' registere<l or re-regis-

tered as provided by tho .\ct or else it will '" be void as against a

purchaser for value of tho land," unless the writ or order is issued

or made in an original proc<x!ding registered as a //s prii'lrntt

;

and by the Lands Charges Act, 1!)0(), tlies<^ provisions are extended

to executions obtained on Ix'half of the Crown.

Prior to the .Judicature .\d. 187;i, if the interest of the debtor K'i>'it'i''li'

in the land could not be taken in execution under process issuing

out of the conunon law courts, the (^ourt ot Chancery grant(Kl

relief (commonly called eiiuitable execution) by way of sale of

the debtor's interi>st in the land, or by the appointncnt of a

receiver. This jurisdiction can now be exercisi'd by all branches

of the High Court («); but any order obtained must b- registered

(;) See Falln- v. lifdiiian (l.'.'.'.i,, 29

L. .T. C. K\\ 20 Bcav. 600. Lumls
Charges Act, 1900, Schedule.

(n) Siiiilh V. Cuuell (1880), ,50 L. J.

(J. B. ;iS : () Q. B. I). 75 ; Ihlm » v.

Milhi/r ;ls;i;i;, lii I.. J. y. B. 3»0;
fis!i:i' 1 ii. B. r>:>\.
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PabtI.

Priority if

judgment
debt.

Judgiiii'Ut

ttXuiii.-'t

exet'iit. r.

Effect of

juditii'i '< '

di-bi

.

Kff.-,! ,.f

judu'Illillf ill

uiidi'i' till- LuikIb {.'liuijfih Hi'j^istriitioii ami ScuiThi:. Ad. |H)S8,

toiiHiTt II inuTliiiMt'r I'm- miIuc

A jii(l<;iiii'iit ci'i'ditoi' ut c'oiiiiiiuii luw hud an alMolutc priority

in the uiiniiiiiiitration of tlio l('<;ul ussctN ol' tlio <l('('*'as<'il ili'lilor,

which tlic Ic^-al ixtnomuI ri'|irc>i'ntutivo was hoiiuij to r.loiriiiMi',

bcini; jiri'siiiiutl in luw lo huvi' notice of it us matter of record ih).

By the Luw of l'ro|ierty A enilnient Act, IHRO, h. :J, it wiis

unacted tiiut no jud;.Mnents, iinh'ss rojristercd under the A<'t» in

force for that |)Ui|M)se, 'shall have any preference :it,Miu>t hi'irw,

excculoi!', or udniinistratorH in their udniini.stration of their anees-

tor'c, testator's or intiwlute's estates." Hut this provision has

been repealed l)v the Lands Cliarfjes .\ct, lltOO. and the old luw,

appari' ''v. restored. -.\n executor or adniinistralor neei'.sarily

has notice of a judv'inent recovereil airuinst him, and was for-

niei'ly hound to tiive priority to those amonirst cr.ditors of eijual

deL'ree who rccoNcred judirmonls airain^l him e , according; to

the dale.* <d' their judirnient> r/'. This priority is a|)pai'enlly

taken away hy the .Judicature .\ct, IH7"). s, 10, in pro\ idinu thiil

!)i the ailministrution of assets the same rule- siiall prevail "as

to the respcftivi' ri<;hts of secured and niisr-ciiinl crediiors" as

in liankinplcy {e\

riie iu(li.'iii'nt of ii (durt of record intrjres or e.\linu:ui*hes the

i.iiis:' of adiiiii nil wjiich it is idimdcd. ' If there he a hreach of

(iiliaci or wronv done or any oilier cause of uclioll hy one

as/aiiist another, and iuili^ment be recovered in a court of record,

the (udifiijiiil i> a bai lo the orijrinal cause of action, because it is

tiii'iili\ Kiliind lo a (('it.iiiiiy and the object of the suit attained

so far a- it lan he at that sla;,'e, and it would be useless ,'ind

vexatious to -iiliject the defendant to another suit for the purpose

of obtaininir liie same result; hence the lej^'al maxim, ' tratixit in

rrm jiulicnlani,' the cause of action is chan<red info m.itler of

record, which is of a iiii.'her nature, and the inferior re ly is

nierjjed in the lii;_'hcr
' T.

Hence also the jiidi.'iiieiil o|)(>rati>s in estoppel, that is. is

conclusive between the parties upon the matter adjndi(ated;

;*; /'-(//-,• V. /I'/miii 1 S.V.I
, 2 J L.J.

C. •i>\ : It; HiMv. olio.

/ Jnoimq^ V. Hiiihi) (18li:i), iili L. J.
C. iy>; :i:i B»-iv. 19S.

[a, f,-:-=-r..t v. J„t,niK„. l.-i.'ji;, i3 L. J.
C. 63r, i*^Kuk Uiff. aoi.

r Sit A'. ir/,it,if.,r (lUOO), 70 L. J.
C. tl; (11)01) I Ch. a.

i

/; l'n-,11.-. /{ „/ V. //w((v (ISII , II

L. .r. Kx. J'.l; l:t M. & W. ;i04. See
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which thoioby iHtonuH rex jiiduvfti, iiiul cannot ho aj?ain liti- C*- HI.

giitfd lu'twirn the Nuinc |mifii's: nor cun a party hring an uetion
~

to 8i't aside a jn(l^'nu•nt upon jfroiintis xvhi(^ii reopen tiio matter
adjudicated (7;. In an action on a jiid^'ineMi tlnMh-fcndant cannot
plead any matter of delVnce vvlii( h he nii;fhl have jdeaded in

tho oriffinal action (A); an a dix harye in hiinkrui)|i v or hv a
deed of composition ;/. lie cannot phiid the pendency of

an aiipeal, Mionyh lie may apjily to stay |ir((ceedin<,'S upon that

ground ^/r . Nor can lie |i|eail an.\ malltr which forms a <,'round

of error in the jud;.'nirnt, hut he must rexirl toa writ of error (I);

nor can he plead the pendency of a writ of error jh , for the rei ord
can he amended or set asich- only hy the court which made it, or

by a court of eri'oi' upon siillicient ^^roiiinK. ami u| icijiilar pro-

ceeding's heinjr takep for ihit purpose n . I'.iit in pnxci •dinf.'s in

bankruptcy aj,'ainst ihe jud<,'njent dchlor the consideration for u
jnd^rnient debt may he incpiired into, hecause the interests of tho

other creditors are concerned o ; ami if the proof of tlie con-
sideration is ri'jecti'd the ju(L'ment delil cannot he afl^'rwards

enforced^/*. I pen the same prini iple a judirmenl nioM'red .Imlifmcnt

a^'ainst the plaiiililf upon th<' ncrJs of the case is com lusive and Mnt»l.
ojierates in vsloppvl to preclude him from hrinirini: another action

for the same cause {q). I5ut where one of sevi^ral plaintills died

ppiidinfj the action, .jud>;ment ajjainst t! ihn- was hel<l to he

no estoppel a^niinsl the executor of the ileicased /• .

A recoj,Mii/anii' at common law is an ohli^'alion in (he form of \'"'-i<x-

an Mcknowledijment of a dehl, made before a jmLn' or other ollicer
""""''•

ha\in!4' authority for that jairpose, and enrolled in a court of

record. The debt is acknow led<,'-ed \o he due to the Crown, or to

((l) flKrllisi of Kilnl^tiili'l' r.lsf (17"l!),

'1 Sini. I>. C. "Ui; Tt''(\i-tin v. I.awienft-

(1T(I.)). I Salk. 27<i; ,! Smi. L. C. 742.
See/i^M't. IV., Chap. IX.

(//) Jiwshiini V. V II IIImm/ IST'i', 42
L. J. C. P. 22; L. K. S(\ V ;.

(i, TwWv. Mrij/ielil ilS^Co, b n. & C.
lO-i ; /V/ii V. Millniru (1871), 40 L. J.
C. P. 1"!»; L. U. f>(;, P. 22S.

(<) Sci.tl V. rMiiii/lim {1SI12), 31 L. J.
Q. B. HI : 2 B. & S! II.

(/) We/,- V. Tu/liaiimi (IH,W , 4 H. &
N. G'.).j.

w Dnev. U'riglit [\«.:VJ), 10 A. & K.
76;i ; Kiililk V. driiiilhiim dinal (\Hi7),

16 L. .1. Ex. 12!» ; 10 M. & \V. »,S2.

\iij Ste hiakamiiri' K caw iKjKlj, !) Co.
ISti a; Hinjward v. IMbiiiis (18u:{ , 4

Kiist. .-ilii; //. M,.l„i,t V. CVi/if (1840),
\-> \.. .1. U. B. 2S7; 10 Q, B. Vri.

(» /...• /.. /(«),<,/,• (issr, .-il L. .1. C.
:i(IO: 17 (II. J). 4.S0; A> /.. Aml.rion
IMS.)), .-,4 L. J. Q. B. 3S3 ; 14 Q. B. D.

(iOli.

(;/ llrm,.!,,,, v. Mellinrn (lS9n, 60
L. .1. y. !!. 4tS; (ISKl i (J. H. o.iS

;

I!.- Ilirr/iHisI (1H!)1 , CO L. .1. Q. R. 411.
{•/; I'll- em: fnoi//,/ v. H',«r/i (ISl!)), 2

B. \- .Mil. (ilW ; fill- riir. Fi,,ma>i v. I\,t,ke

(ISISi, IS L. J. E.^. 114; 2 Ex. ti.14
;

lliintrr v. Slrwiirl (18CI), ;)1 L. .1. C.
.!1«; 4 I)e C. F. A: J. KiS ; /'„.r v.
" Sfiir" XitiM/japrr Co. (ISwy), 69 L. J.
Q. B. 117; (I;M)0) A. C. I<),

()) Aiiimuii V. .Vmi//i (18811), 5S L. J.
C. :i;ii ; 40 Ch. D. 567.

ill
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P«atl.

statute

meruhuit
nd Htittuto

Ktiiple.

__ an oftiror, or to the pluintilT in nn action, ai . ix conditioniil to

Bocure voriouH objivU, as to appear iit the atttizoK, to koop tlit- pouoo,

to U'conie bail, to act an rt'ct'ivor in an action. A rcco^ni/unci< in

not mado under »cal; it is proved by tlio record, and may Im- put

in suit by writ of neire fari(u> upon the record or by an action of

debt (x). A recojfnizance formerly oiM-rafed as an immediate

ehurfje upon all tlie lands of the party from the time of enrolment

on record; but the law haw since Imvu modilied in favour of pur-

chasers for value whos<< title can only l»e dispiaci'd by a rej^infcred

process ill execution y/; . A reeoffnizani'e enrolled takes pree<>-

donce ill till' administration of assets after jiid^'Uient debts, but

before contriu Is under si'al («); anil money due under it is u debt

of record until the reco^rnizance is va<'iif4>d, as money due from u

rpcoiver under rtvojjnizance to account (j).

Statutes merchant, statutes staple, and recojynizancps in tho

nature of a statute staple were acknowledjiments of debt niiide in

writing before oflicers appointed for that jmrposo, and enrolled of

record (/y). Tliest> securities were abolished by tho Statute Law
Revision Act, 18(13.

(«) 2 Bla<:k. Comm. :tll ; Btttnu, Al>r.

tit. '• Exwution " (B) ; nit/nltil/ v.

DmrrHjr (1670;, 'J WinM. 811UI11I. 1U7, 11.

(I) Hn- ilHir, t>. 10!l.

(«) WillianiH ExiinitDrs. 7»>7.

fj-; S,n,jr,nnv. r»<c* (1881), SO L. J. C.
57-'; ISfh. D. 2!Hi.

11) Itaruii, Abr. tit. " Eieiiitiou

"

;H'; rndnhill v. Dtttreux (1070). 2
WiiiH. Saund. 197, n.

,' I
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ClIAITKK IV.

CONTRACTS IX WHITING.

Mkct. I.-AilUKKMKNTS M.VUK I.\ WRITISO.

riuK
lt:s

Cmtni. t. ill writiiiif „( <:.,i„moii l,iw-liv «tiitiit..

C.iilr,..t« 111,1,1,. i„ writi.m I,}- «;.|v,.,„/„t „f tl- p«Vti.'.'"'Hi,n. .

iii..|,t M„r,- r,.,l,,-,i.,n i„i,. wiitiu:r ,i:,'r.. „ul ,-..irl,fi,„uil
"•'""'"'"'•" >il" »ritii.«: .rt,.t„t r.Hluili,.ii int., writing IK

t',iiitr.i,.tM cui.iiiiiil ill wKTiil
Hritiiijif

wiitiii)f. c.)utra,t< lujrlly in

u,;

Coxi HALTS in writiug uiv not a distiaa du.s of coutraet ut >;.uu:uum
coiunioi. law, writuig l.uiun. ai)i)lital)lo to all conlructs. Coiitnict!- »''''"f ''*

und-i' ..al arc m.o..«ar.ly cxi.ivwed iu wiitin;,' in tho form of a
""""""'""•

deed. ( outia.t.s of lueoi.l aro entoicd in uiitin-,' ui.uu ti,o rolls of
a court of raonl. .Simjilo contracts nmy Ihj niudo in writing; but
whttliur tli..y un. s„ or not, iIu'n aio dos,rilj,,l i,v tiic -rurnil l.rm
paro/ loulra.ts, iuiporlin- only tlial tliry iirr ti.a.lo In- .M.r,. ;.-r..e-
munt aiiJ not l.y d,^-,| under s.^al or I.}- roiMinl. Tlio term ,„„„/
applied to evidunce is giuerully u.sed to ntcin on//, as distin-uisli, ,1

from urittvH evideuee; but uitli r.lcremo to written docuincnts, it

IS often used to ineluilo all ovideneo extrin.siu to tiio writ in- ,';
.

In pleadinj,' a contract or a-nvmenl under tho jirestnt praetiee
it should 1)0 .stated whctiier it is in writin-, or l>y parol, „r purtiv
in writin- and partly l,y parol, and what aro tho writin-s, „nd
tho words or elle.t thereof {h): and the defence of want of written
evidence to satisfy tho Statute of Frauds cannot bo raised l,v

demurrer but must Iw jilead.'d (c!.

15y tho statute hiw somo contracts aro required to bo made by ...„.,.„(-;„
deed or in writing', and with re^'islration or other formalities- »'i''"tf '>

* >t;ltilt, .

Bn. I'. C. j: : 7T. It.:!.-,ii .-, ; Al.ii.-, r,
t. li., /;.,-,•.„,„„ V. /i,.,i. isii-. il L.J.
Ex. 201 : !i M. X W !»:!.

(4) /'•,,.,•. '/',o-/ic!,„l \. /;,/,„., ,Is7;),

L.

IH I.. .J. ii. 1!. 70!. .S.. Or,i,r XIX
n-. 4. -JO. J I. An,l >,... /;«,..,„ v !/

vli'O:, , I \\i,„. S:,i|[,,I. :,u:i.',|. /.'

..! [''"•My. Ai-,y 1S77;, ujL.'j.C.
:is4. .) tl.. I>. (ii;o.

14
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PamI.

I

CuDtnctn ill

writing by
afrret-iiioiit I f

ihf p»rtii>«.

Agr«'mcnt
b<'for«'

rfductiim

into writing.

and otlioi contructH, though they iiiu> Ito timdo by paml, lan be

enforccnl only by written ovid< na;, or it thoro Ix) wrrobdration.

Of tlioMv thv moot important i» tlu) 8tutut<' of FraudH, wliich ii

trcati'd in detail in a 8ul>wN{U<'nt chupttir. Tiio otbor atatutoa,

io fur ON tiicy alTuvt or illuntrute tho principlca of the law of

contracts, lire rofcrrtnl to in tr(>ating of tho niattors to which thoy

relate.

Wlioro it is intended that tlio tprnis of an «irit'<'nii'iit .thull be

put iiitc 11 formal written contract, tho tpustion Ndniilinics urines

whether there i» an agreement which in bindinif Ixfore the in-

tended formal contract in made, or whether until then the matter

rests merely in negotiation. "
I again protest agaiimt its being

Bupposed, beiouse people wish to have a formal agroinient drawn

lip, that therefore they cannot he bound by a previous a^'ri-enient,

if it is dear that such an agrei-inent has been miide; but the cir-

cumtttaiice that parties do intend a Mubsei(ueut agreement to be

made, is strong evidence to «how that they did iiol intend the

previous negotiations to amount to an iiirreiisieni " </ . The

like ((Uestion may arise with written terms that iire intended to

be afterwards put into the forni of a dii'd, iiaiiiet\ . wlietinr there

is a binding agreement to exi'ciito such deed, or merely a negotia-

tion respecting tho terms of tho doc<l(c). Tho following cases

explain the nature of the nuestion and the grounds of decision:

Where the vi'iidor and purchaser of an estate agi"''<"d upon the

terms, which were writti'U down and signed by the vendor, who

subjoined a letter to his ^;olieitor instructing liiui to prrpare a

)>roper ngreemcnt; it was held that thei«? was a cotii|iIete ;ii;ree-

mcnt binding the vendor notwithstanding the intention to have

a more formal instrument (/). So where " h, ads of aLrreenient

"

eoiitiiined the e\pre&-ion "subject to approval of conditions and

form of agreement by purchaser's solicitor," it was held that

the "heads of agreement" wore e complete contract ' r/ . Where

land wo-s offered in lots upon certain j)rinted conditions, adding

tiiat "the j>urchaser will be roquirod to sign a enntraet eml)ody-

'/) Cr;iii«ertli. I.. U.. lltil'i""'! v.

\n„i,loH Is.iTi, -I'l \j. .1. «'. 4(1 : r. It. L.
<

'. 2:JS. Aud st'O jH r Lord Wcnsli'vdalc,

iu S. V.

{•) JuHts V. Vuimiit fiiirtinf/ Ihii-K

'1X77), Iti L. .1. y. B. JIO; 2 Q. B. D.
:tH.

/} K/"/. V. fri'.i"',, ISllJi. a Vi-M.

:i.)l : ll'.llM, riirliifi-^ V. I..i,„h,i-t 18sy;,.')8

L.J.C. 4-.'.-i: 41 Ch. 1). iiC).

j) Xurii! V. r,rnr:t: ,iS;'s , 67 L. J. C.

3.;i
;

(IS'JN) •_' Ch. 128.
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»n- tho forcjfomg conditions
, u ,,uiclm,er having uwdi- un oHer «u. IV.

for Honic lou ut a cortain piico, wliioh was ttccpl.^i; it mm l„.|d
'*'"'•

that thoro wa« a complot. ugiwHicnt to «ign th.' cont. .ut rclVned
to, and to .omploto the puicha-- (A). Whor,. « couwpon.l.nco
took plaic bctwcn two brokurn agrcsing upon a Naio of go.xl».
with tho expri*.ion 'contract in duo courw, '

it wo-s huld that
tho Nil., wah coiupl. I,., thougli a cotitra.t was H.ih,o.,u..ntiy teii-
derctl dillVring in ito t.r.ns Jj. So when, u tcnd.T for l)u'ilding
was uccoptixl. with notice giv.n that the contract would be ready
for s.j^nature in a few day., it wa. held that th.re ua. „ binding
agreement upon aecptanc of the tender A: . So un agre.ment
for withdrawal from a partnorship .van con.strue.l as an .\.eu-
tory agrcment to 1).. carried out upon the usual ternin , / On
the other hand, wh.re an oiler i. aeee,.ted onh uith reference -I'iSml
to a wr.lton eontrart i„ten.led i„ ,ontain th. tern.., the parlie« "Inl'u..,,
are not bound until .such contract is signed (m : as wluiv a pro- """ «ritin(f.

pos.Kl purchaser |.iii.| a dep,„it i,„,| took u r..<ripi for part pay-
ment of the pu.ehase-ni.uny. uhieh stat,.l. ' the terror to 1,0

expr.sxKl in an ngr. .„„.i,| to Ix- sii;,,, ,1 as soon as prej.and
'

/, •

where an oiler for tl„. nale of an estate wa^ aeeept,.!, 'sul.iwt to
tho terms of a .outra.t being arran-rd '

,> ; ^^|Hle an mt,., or
acrplanee of a Las. i, ,„ade ' sul.j.vt lo ll... ,Hv,,,„atio,. „„d
approval of a formal contract, or vviih a roleivnc to a .oli.itor
or agent to arrange tho terms (pi.

Upon the contract bein- reduerd into wrilir.i:, the -.revious ,,, ,
.leirotuition. whether it rrsulied in a l.ii,<lin:: airr(vn,.„l or not i. -l'»->i"n

presumptively merg.Hl in the wriii,,:,, whirl, thr,„-eforth l...co.iie.
"""^"""f-

tie' exclusive evidence of the terms; and if there is any dis-
• repancy between the previous negotiation or agreement and the
In.al writing, the h.tfer mu<t p.vvail 7:, And thouirh the iinal
writing cannot be admitted in evidence for want of a stamp, th..

,. (l^hhi, ;i,i J, J C '*
I

"I htH'fto'i-H/n.H-flNllv Ptfrh \XM\ f II-
*• "•

Y*, " '

i2
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Past I. orior agnomeut is not revived (r). But where some only of the

terms of a contract are carried into execution by a deed or tinal

written contract, the remaining terms which are executory may

continue in force; as in the case of a contract of sale of land

with clauses for compensation for any error in tiio particulars

of sale, which may entitle the purchaser to compensation for

errors discovered after he has accepted a conveyance of the pro-

perty («); for several contracts may be contained in one writing,

whether it be authenticated by sienaturo only (<). or bo by

deed (m).

Contracts
coutained
in Boveral

writings.

Conversely a contract may bo contained in several writings, as

in a correspondence by letters; and if the writings are sufficiently

connected together by internal references, the contract, though

requiring several writings to express all the terms, is nevertheless

complete in a written form; extrinsic evidence of tho circumstances

being required only to apply tho reiorenccs and identity tho

writinsT!* referred to(x). And if ouo only of the connected

•writings bears the proper agreement stump, the other writings

are admissible (//). But if tlio writings arc not sufficiently con-

nected by their contents as parts of ouo agreement, the contract

is not found complete in tho writings, and is then not a couti-act

in writing (;).—Where a letter contained a referonoo to "the

instructions " sent by tiie h'ssor to a solicitor to prepare a I'oiinal

agro(<inent, it was held that the provisions of tlio SUitute of

Frauds were sulliciently complied with
;
jjurol evidence being given

only to identify tlie in-tructioiis referred to (a). So an agree-

ment by letter for a lease for a exjrtain term of years " at tlio rent

and terms agreed upon " was held to bo a contract in writing,

upon evidence of tho written report of a surveyor containing tho

{y, Kl.i'lhl V. H.lilirr 'ISKi), lU L. J. '/ r.nrisv. Xicholml, (
1S.",1';, -JI L. J.

Ex. IN; lilM. a: \V. 11(1. Q. B. ;;il: Is (^ H. .-.O:) ;
olm,- v.

(») l\i!,ii,r\. .hull '1,11 ISM .
.•>:< L. .1. Ilidifiii:/ is'jiii. :>{\ L. .1. ('. 'JiVi

: 44

Q B. :il."i: i:iH. II. I). ;i.')l. Sii' y.fyv" f'li. !>• ^<>-''. fv- "''"''"''"' » '*''"'"'

V. Ilmnll issdi. I,-) Cli. n, lidC. (1S.-.4). Ti L. J. C. (Ill ; :i Do t;. M. A:

it) I'oirillY. F.ilmuiiii^ IISKI , !'JKa>t, 0. "27.

6; I'mt' V. IhiiHiir ils:i2). 4 B. A: .Vil. ('/) IVnte \. Ilirk,,, (ISIili, 4 L. J. Kx.

77; lliiltiiM w ni.iiriiwl {\^i;\\-l .\nt. 2S : 1 (Jr. M. A: U. 422 : Tuitlor \. I',iirii

48. (isiii , '.I L. .1. C. P. 2'.IS; 1 Man. A: <1.

(m) Iiiii v. Iltmihiiiii tS21).4 B.A- AM. 001.

()72 ; (UliiLs V. "/"/rM.,/- ;1S2:)), 1 I.. .T. -- Jliuim v. /,./».//'•'/ :|S42", 12 !>..).

O. S. K. B. (1S2; 1 B. ic f. (is2

;

C. P. (.2; iMuii. A<i. Kin.

Ihtrn.r.u V. S.u,.:!". WM'-. ",:, L. J. ;.r^ l;„!,,--i:t v, (CI.-.;.,;. ns57;. 27

C. V. -IM : L. It. 1 l'. P. OlS. I.. .F. C. 4(1 ;
il U. 1-. C. 2:m.
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Cit. rv.
SacT. I.

terms referred to(b). So an agreement for a lease of premises

"as per plan agreed upon," together with the plan, made a con-

tract in writing (c). A receipt in writing for the deposit on a
"purchase of land" or on "property purchased" is a suiHcient

reference to a written af?roemcnt oi purrliasc to connect the

writings in o'-'l'- o show a uomplete contract in writing within the

Statute ''<iud8(d). A letter demanding payment of the

"balinco of purchase-money" was held a sufficient reference to

a receipt for part of the purchase-money, in order to read the two

documents together as showing a contract in writing (e). A letter

guaranteeing the payment of "the promissory note" was held

to connect the note with the letter sulficiently to make a guarantee

in writing to satisfy the Statute of Frauds (/).—Familiar in-

stances of contracts incorporating eoveral written ih)cumonts aro

afforded hy policifs of insurance wliich are issued u{)on terms con-

tained in the application form (7); and by railway tickets and
consignment notes referring to notices containing tlio terms and
conditions of carriage (A); and by bills of lading upon conditions

"as per charter party," which incorporate the charbT party so

far as it is applicable to the bill of lading and consistent with

its terms (i) .—In such cases as are above cited the document re-

ferred to is presumptively incorporated into the written contract

..1 its entirety and tho two documents aro construed together: if a
party claims to bo bound only by certain partes of tlio document,

to be distinguished by parol evidence, as, for example, such parts

only as were read over to him, tho contract is not wholly in

writing (fc).

Where an agrocm(>nt is made with reference (o a writing or Contract*

writings which do not contain all tho terms, and parol ovidonco is writing"

necessary to connect and incorporate flio terms in writing with the

(*) llniiiinimi \\ J.iiiK's (I8()S , L. R.
« Oil. .'.(IS.

',< lln.l,,,M V. Ilf.r.fall (1S2!I), I Riis«.

& M. 111;.

ill) /.n,i(i V. Millid- lH7:i), 4S L. J.

C. P. r>!lfi ; 4 C. 1', 1). 150 ; ShmM.u- v.

Cdlterill (WH-l,, Til L. .1. C. :i'):i ; 20

Ch. I). 90.

(,} SIml.hv. IVnlmi (IHS.-.). )4 L. .T.

C. iJJi', ; 2S Ch. I). :i05.

( r Slii.itmir V. r/„f/, (ISItJ). 3 L. .1.

K. H. \in : 1 A. & E. :u.

{,, ir,„»/,!/ V. iriml (IT'.Mi . 6 T. R.
710: Atiilimm v. FtlzimaH (is.-,;). (

H. li r, 4((4; Homf Imcc. lo. nj Xrtr

\iivh V. 1',1'foriiuMiinfrnf/ Fiir Insre.

11I06), 70 L. .r. 1". C. 1 : (1907) A. C.

(A St't' iniU', p. 12.

it) (iiif'hur V. Tr'fhitittH {IHS.V, 54
L. J. (J. R. .-.I.-); I.-, Q. H. I) l.-,4;

Srrrinno v, Cniiiplult (I.SliO), (io I,. J.

g. n. :tu:i; :1S91) l Q. H. i.-Jt ; M,m.
chtstft' TrtiKt Co. V. Fnftii\\ Mfi!t."i;, (J4

I,. .1. Q. II. 78(1; ilH9.')) 2 H. H. :>:iO:

Tin X,„ 'hii.tihrui (inner, 7-'> L. .1. I'. 101

;

190«) P. 292.

7) llri.l,, y. .V. /',/«/ 11791), 1 VCH.
juii. 326; '•/,„„„ V. I „„/., tlH02), 1 Sr.h.

& L. a.').

I
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Past I.

Writing
accept^ by
parol.

rest of the agroement, the contract is not in writing; it will not

satisfy the Statute of Frauds or any other statute requiring a con-

tract to be made in writing, or to be proved by written evidouce;

nor is the writing an agreement or memorandum of agreement
requiring a stamp (/).—A statutory requirement of a "contract

in writing " involves signature by the parties, one of whom may,
however, be an agent (w) . But a written proposal of terms,

accepted with a parol exception, addition or variation, is not a

contract in writing: as a printed prospectus of a school, accepted

with a parol variation of the terms of payment (n) ; an order for

goods in writing and invoice senl, making no mention of the time
of payment, but with a prior verbal agreement for terms of

credit (o) ; a contract with a railway company to carry goods
between two termini, and evidenced by a written ticket to an
intermediate place, and verbally for the rest of the distance (p)

.

A letter asking for a loan, upon whicli the money was lent, was
held not to constitute a debt payable by virtue of a written instru-

ment, for which interest could be claimed under the Civil Proce-

dure Act, 1833 (q). At a sale by auction according to printed

catalogue and conditions of sale, whore a lot is knocked down
to a bidder, there is a valid contract, provided it is not required to

be in writing; but there is no contract in writing until signing

the conditions of sale; consequently in the former case the oral

statements of the auctioneer made at the time of the sale may
form part of the contract; in the latter tlioy are excluded by the

written contract (r)

.

(/; Brown v. Laiighy (1842), 12 L. J.

C. P. tiii ; 4 Man. & G. oGI ; Clmi v.

C,o/(« (lH.5i;, 20 L J. Ex. 361.

(/</) I'ooleij V. Jh-iter (1S77), 4G L. J. C.
461) ; .1 Cli.'n. 458 ; Mrtizin' cme flS90),

59 L. J. C. 73 ; 43 Ch. D. 118; Khmr'n
ami M,'Ailhii,-'a erne (ISWJ), 6.5 L. J. C.
7«; (18U.5) 2Ch. 759.

(,r Ch;, V. Cro/f., (18.51). 20 L. J. Ex.
361.

('-) loeLelt V. MekHii (1848), 2 Ex. 93.

[p] Mulpaa V. L. S, S. W. Ry. (1866\
3.5 L. J. C. P. 166 : T,. R. 1 C. P. 336.

{q) Tiiitlor V. Ilutt (1864), .•i4 L. J.
Ex. 1 ; 3 H. & 0. 462.

(-) rluun V. Ui,j.iiiiiioii (1813), 1 V. &
B. .524 : Shiltun v. Liiim (1832), 1 L. J.
Ex. 139 ; 2 Or. & J. 411 ; Kdn, v. BUike
(184.5), 14 L. J. Ex. 194 ; 13 M. k W.
614.
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Chapter IV.

CONTRACTS IN WRITING.

Sect. II.—ADMISSION OF EXTRINSIC EVIDENCE.

PAOE
Gcueral rule thiit contracts in writing cannot bo varied by ex-

trinsic evidence—application of the rule—bills of cxchango—
implied termn and incideutn of contracts 1 isi

Application of the rule in equity
, 12>

Extrinsic evidence admitted of the act of agreement—signature—attestation—date of agreement 123
Extrinsic evidence that contract signed conditionally—condition

of other parties signing 1>2,5

Extrinsic evidence of coUateral agreements 125
Extrinsic evidence of usages of trade affecting written contracts—usages supplying tenns and conditions—usages explaining
words and phnises 12G

Extrinsic evidence to interpret writing— to translate foreign
language 134

Extrinsic evidence of foreign law—contracts incorporating
foreign law '35

Extrinsic evidence admitted to apply written contract- to
identify the parties— to ascertain the subject of the contract. . 137

Extrinsic evidence to explain latent ambiguity—mistake—patent
ambiguity HO

Extrinsic evidence of fraud, duress, or mistake—and illegality. . Ul

It is a general rule of law that contracts in writing oaunot be Contract in

varied by extrinsic evidence of the intention of the parties. "^notV>
Tho rule applies equally, whether the parties liavc agreed that varied by

the termsj expressed in the writing shall represent their contract, or cvwience.

whether the contract be reduced to writing under the requirements

of a statute; and whether it bo contained in several writings or

in a single formal deed or writing; and whether it be a contract

under seal, or a simple contract (a). Whore a contract is made
partly in writing and partly by parol the rule is not applicable,

and all the circumstances may be proved and considered in order

to ascertain the terms of tho agreement and the construction and

_(«) Mm» V. Aiuell (1771), 3 Wils. (1878\ 3 Ap. Ca. 552: G. II'. JIi/.y.
275; Uiin'u v. y^tcAeH (lS5i);, 28 L. J. Fishir ilMOo), 7l L. J. C. 241; (1905)
Ex. 197 : 4 H. & N. 1 ; Ingli, v. Buttery 1 Uh. 316.
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Pa«iI.

Sale of ffoodi

by written

contmct.

Sale by
auction.

Extra|,woik

under w-ritten

contract

.

effect of the writing, and even to vary tlie contents of the
writing (6)

.

Accordingly upon a sale of goods described in a written con-
tract, evidence that a sample was exhibited at the time of tlie salt?

is not admissible for the purpose of showing either that the
seller was entitled to deliver goods according to the sample, though
not answering to the description; or that the buyer was entitled

to refuse goods answering the description, because not correspond-
ing to the sample (c). And if goods are described in a written
contract of sale as of a certain kind and quality, the contract is

executed by delivering goods answering to the description in the
contract, and it cannot be shown by evidence that I ho Imst,

or any other quality or description, was contemplated (rf).—So,
if a sale by auction is followed by a written contract, the writing
cannot be explained, or added to, or varied by parol evidence
of what passed at the sale; and if a contract is signed referring
to the particulars and conditions of sale, evidence is not admissi-
ble to siiow that the auctioneer at the time of the sali' :made
oral statements in explanation, or in alteration of the particulars

or conditions (e): as a statement tliat tlic timber on the cstiitc sold

was to bo taken at a separate valuation (/); or that the timber
growing on the estate sold comprised a certain quant ity {;/) .—Upon
the same principle where a claim is made for extia work beyond
that contracted for in a written contract, tiic question wliether the
work was extra can be decided only by reference to the written
contract, which must tiierefore be produced in support of the
claim (/(). If tlio contract stipulates for a written order lor extra
work, no claim can bo made under the contract without isueh

order (i); unless there is an independent promise to pay, which
may be inferred from tiio conduct of the parties (A:).

fi

(A) Ji:ll,„i ;i.u„l': V. Tvmliii {1S:)6),

<i L. J. K. H. 4'); b A. & K. SSfi

;

Sim,,:. V. Ih.ut'i- (IStO). •J9L..r. V.\. 1JJ.
((•) Tije V. liiiiiiii,,; (18i;i\ :i Camp.

46>: Mn,,,- V. i:,,rlli 181 V. 4 Camp.
>i. Sjf Sail' of (idculs Act, IS'.i:!, !<. IT),

Hub-K. 1.

{(/) Smith V. J,fii,,i ilHltl . l,-> L. .T.

Kx. :f2.'i: l.> M.ivAV. .)(11
; ll,irm,r v.

O/uiw 'IH.-..')), 24 I,. .T. C. r. .53; l.i

C. n. iWu: Sale i.f (;...«1h Act, 1S93,
."». l:), 14.

(t f/><;,H.« V. hrhirt (17«9;, 1 II. Bl.
28!); Sl.,}:..,iy^ A*^,«^MS:!2},'l L..J.KX.
139; 2Cr. & J.411.

( f) CluwtH V. Iliggiiimi, (1S1.3\ 1 V. 4
B. .)24.

(;/ fi'iiell V. Eibwiwh (1810), 12
East, 6.

(/i) ItiiJtnii V. Coniisli (I844i. 1:1 L J
K.T. 91 : 12 M. & W. 42<i ; l,i,,li> v.
Iiiitl,yii (1878 , 3 Ap. Ch. :)J2.

II Minium V. Jliriiir '18;i3;, !i Bing.
1172 : Mi/iiryv. FiiM 18.iU), 20 L. J. Ex.
(iS ; .5 Kx. 829 ; il'iidxKortk v. Smith
(18711, 41) L. J. Q. B. 118; L. R.
Q. B. .332.

ik) lliini V. ,)/;//,,- (1813;, 4 Taunt.
74 J; /.';/ii r. Kini/sford (Ifioi,, 2.'i L. J.
C. P. 12.;; 14 C. B. 7.59.
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Bills of exchange, promissory notes and negotiable instruments

carry certain defined liabilities, clear of all qualifications except

such as are expressed upon the face of the instrument; so that

a party to a bill is estopped as against a bond fide holder for

value, from denying the contracts appearing on the bill to which
he has put his name(Z). A contemporaneous agreeniont, if in

writing, concerning a bill or note may bind the parties to the

agreement to terms whieli control (heir rightH and liabilities

upon the instrument as between themselves; as a written agree-

ment between drawer and acceptor to renew the bill from time
to time (w) . But a contemporaneous written agreement does

not ail'eet persons who are not themselves parties to the ngreement,

even if they take the bill with notice (w). Agivements of this

kind, controlling the operation of bills and notes, must bi^ wholly
in writing, recjuiring no oral link to connect the bill or note with
the agreement (o); for by a rule of law an oral agreement, though
it may be binding in itself, cannot control the operation of a bill

or note, even between the parties to such agreement (;>:; but if

supported by an independent consideration, an oral agreement

might I .• an equitable defence in an action for not paying re-

cording to the tenor (gr). -A collateral agnenient not incor-

porating the bill as part of one and the same eontniet, is not a
defence to an action on the bill, but the ground for a cross action;

and whether the agreement incorporates and controls the bill,

or is merely collateral, is a (juestion depending upon the con-

struction of the terms of the agreement >/). Kvery presump-

tion is made in favour of the validity of a written instrument,

and accordingly it is always presumed tliid a valid considera-

tion for a bill or note exists; but (>vi(len<'e is always adniis-^ible

to rebut a presumption, and it may l)e shown that there was in

fact no consideration, or that the consideration has failed; and

t'H. IV.
Sect. II.

Application
iiF rule to

bills of

< xchange.

< 'iillateral

njrreomcnt.

K\'idence to

rebut pon-

•idpmtion.

(/) Almi/ V. fair (1S69\ 89 L. .1. C. I'.

!i; L. li. .• C. P. :i7: l[,fl v. »VAo«
(IST.'i). 12 L. .1. C. 817; L. R. s Ch.
SS8: .V."- /..-«./.,» Culil S,,i„l.v. Xmh
(1H9S), (;7 L. .T. (J. B. sL'.'); (IS'iS) <

y. B. 1S7; Bills of Kxclmiisri' Act. is'si',

ss. ri4, *'>, .Wi.

'm) lion-'rbfnik v. M'liifi'iro ISl.'i',

4 Taunt. S14; Mnilhird v. /V),,, lS7tl
,

;i9 L. J. Ex. TM ; L, R. r> K.t.' :il-J.

») .S'«/j»<.« V. }r,hli i lS.i2\ .! H. L. ('.

isz.

(o) Jiioini V. Laiit/lfii ;1S42 , 12 L. .T.

C. I'. iVl: 4 U'lii. A: (i. 4(i6.

1/. Il'<,„,/lfn'l:/' v.,S/joi,ii-i- 1H19'. :i B.
& Aid. -j:):!: .-i/.irv v. r,„, (isc'.ij, 39
L..1. C. V. 9: L. R. -i V. P. :i7 ; Xew
/.'ii,liiii I'mlil Sip,,!. V. S,,ili ISIIS), (i"

L. .1. <i. B. S'i.-p'; ilS9S) 2 <i. B. 4S7.

7 forkburii, ('. J., Hiiihl V. '/iffy

I l^N , J7 L. ,f. C. P. 13 : :j C. B. N. S.
:t2": Willos. .J., Mrcu v. r™.r n8<i9),
39 L. .T. C. P. 9; L. i{. .". P. C. :i7.

») Sninmn V. W'rhh (1S.V2). :i H. L. C.
>10; M<i\Uiii-ii y. /W/c (ls7iM, :t',i 1. .).

Ex. 2:tu : L. R. •> E.x'. .112.

X. Jl
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CONTRACTS JN WRITING.

althougii evidence is not admissible to oontradict the coni^idcra-

tion 80 far as it is expressed, it is admissible to show tho failure

of the consideration stated (a).

The incidents which are impliedly contained in a written con-

tract, whether by construction of the terms or by implication of

law, are as much within tho general rule as if expressed in « ritten

terms in the instrument, and cannot be varied or contradicted by
extrinsic evidence (/). A written contract for the sale of goods
expressing no time for payment or delivery, and thenifore im-
porting by construction of law a sale for ready money, docs not

admit of evidence of credit given, except under a general usage of
trade (u)

.
So a written contract expressing no time for iho delivery

of tho goods by the seller, or for the removal by tho buyor,

imports a reasonable time, and parol evidence to the contrary is

not admissible (x) . A written lease or agreement for a lease at a
stated rent, making no mention of ground rent, or land tax, or

other taxes, which impliedly fall upon tho landlord, does not
admit of pat A evidence to show that it was intended that the

tenant should pay them, and that the rent should be clear of all

charges (y). A written contract for an indoFinite hiring at

weekly wages, which imports in law a weekly hiring determinable
at a week's notice, excludes parol evidence of agreement at the

time of signing the contruot that tho hiring should be for a
year (2:).

As a general rule, parol evidonoo in variance of a written con-
tract is not admissible in equity under circumstances in which it

would not be admissible at law (a) .—But where courts of .njuity

grant extraordinary remedies as in onforcinir contracts by specific

performance, cvidunoc of the extrinsic circumstances may be given
to oppose tlio exercis',' of tliis jurisdiction (h).

U Itiilnut V. Bristnw '1S.3() , 9 L. J
O. S. Kx. IH : I Cr. & J. r.il ; Hiehanh
V. 77ioi>»..« is:il , 1 Cr. M. \- n. 772;
AHmIt V. Ilrinlrich (1,S4II',, 10 L. J.
C. P. ,•>!

: 1 Man. & (t. 7!)l!

(/) Ifii/inr/li V. h'liii/lil (ISOl , :);!

L. J. C. P. 29S ; 17 f. B. N. S. 2«S :

Blatklmrii, J., /Iii,'/e.i v. Witkham (lS(),i\

3.! L. J. Q. B. -28
: :f n. & S. (iiiil.

(«) f'onlv. lrt^» 'ISU;, 1(1 Ij.J.C.P.
117; 2 Man. \- G. ,')1!). Sic Sale of
GooUh Act, Ittii, ». 2n.

(j-, Gmn„v. Athiin \i>,W, 3 C.imp.

42(1. Siv Sale of GoodH Act, lS9;i, .-. 2i».

(.V) I'lrstuHv. Mei-reiiH 177'.l , 2 \V. Bl.
12 li); Itich V. J,(An„H I7UI , 4 Bro.
0. C. .")14

; G Ves. 3.i4, n.

':) Er.im v. AV 1S72;, L. K. 7 C. P.
138.

(«) Lciich, V.-C, lially. 5/i/i;.(I823),

1 h. J. O. S C. 214 : 1 Sim. A: St. 218

;

pir cur. .Viiitiii V. Pi/emft {I8.)2), 22
L. J. C. y.5 ; 2 Dc G. M. & G. 78;)

;

Mnii V. riait riiiiini. en L. J. C. 357-
(lilOO) 1 t'li. 616.

(/-) <'hi,-k:- V. (Jrmil (1807), 14 Vcs.
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Ch. IV.
Skot. II.

Extrinsic evidence is admissible for many purposes afl'ecting the

validity and obligation of a written contract without varying the

contents, and therefore without infringing the above general fvMe^c'^
rule:—Extrinsic evidence is necessarily admissible to prove the act admimiible.

of agreement, that is, that the writinir was in fact uureed to by '^" ??>'<' ">»

the parties as expressmg their contract (c). In the case of a deed ment.

this is proved presumptively by means of the scaling and de-

livery (d). In the case of simple contracts it may be proved by
the signatures of the parties appended for that purpose; and in

contracts relating to some matters signature is ro(iuirod by
statute (e). Where signature is not required, a writing may be

proved as the agreement of the parties by some act of acceptance,

as where a proposal in writing by one party is accepted and noted

upon by the other (/) ; extrinsic evidence being admissible to prove

the act of agreement, and what was the condition of tlie writing

at the time of agreement (g)

.

Signature is presumptive evidence of assent to the document Signature,

signed; but the presumption may be rebutted by extrinsic evidence

explaining the intention and purpose of tlio signature (// : us tliat

the name of a party was signed as agent only, though apixaring
in the writing as principal, upon an understandini? witii the other

party tliat he siiould not be bound as prineii)al (« ; tliat an invoice

of gooils sold was signed as agent only to receive payment for the

convenience of the parties, and not as seller {k'>; that un agreement
was signed by a party ir Ms own rigiit as well as professedly as

agent for another party.,:). So evidence was admitted to show
that a writing purporting to be a contract of sale was signed for a

collateral purpose and .lot as the real contract, and tliat the price

inserted was a merely nominal priw [wnding tlie oscertaininent of

the real price {m): that an invoice of goods, with a receipt for the

519; (hnm v. 7/i>.'/i«»"« (181:!), 1 V. &
B. 524 : Mieklethiriiit v. Siiilitim/alr

(IS4S , l-2.Iiir. (iM.

(<) ll'iik V. Uari;./, (\S&>\ HI L. .1.

Ex. 4.il : I H. A: C. 2(i2 : l',iM,- v.

llvriiihroi.k tlSDIi), 66 L. J. C. 141 •

(IS'JT 1 Ch. 2.'i:' r,iWiVr * Cimhnhiinl
Bk. V. Ihai/g, (Kill) 1 K. B. 4S.>.

((/) Juhimm V. liakn- (isn). 4 n. &
Aid. 440: VJlimim-f Jlreirerij v. <':,uper

(1S95), li.-. L. J. Q. B. i:;i: lKS9iil 1

Q. B. 75.

(f) >^ poff, p. 18.1.

{/] liiuu V. Piekilfi/ (ISUC:, 3.") L. J.
Ex. 218 ; L. R. 1 Ex'. 342; llrogd.,1 v.

.Vrlrop. R,i. (1877). 2 Ap. C:i. 606 ;

Itfik.r V. )'.,//... Fiir Awr. (IHlir. 61
L. .1. (i. R. M.iS ; ,1SU2 1 ii. B. 1 14.

',/ Sliiriirl V. hMuivs flS74 . 41! L. .1.

C. i'. 204: L. R. !1 C. P. ;ill.

(/, /,'. Snnpl, (1S46 , :i .1,,. .V L. 4S8
;

M;ur, \. r,i,H)ih,ll ;w>i), %\ L. J. Ex.
•Jlo : HI Ex. ,i2:i.

ii »'(/. V. Ihvroi) flS(i2 , 31 L. J.
:W. 4'>1: 1 H. & n. 2112.

/.' IMdiii'i V. Kll.i.t! 1811(1
, 20 L. J.

Ex. 134; .-) H. \ X. 117.

;/ Vuiimi V. SchxI.r ;i8s:)). 11 Q. B. D.
6>I.

Ill U'yr;:^ V. Jliltllei/ {l&lio I, -il h. J.
Ex. 2.1 : >H. &C. 227.
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CONTKACrS IN WRITINO.

|)urcha80-money, was signed upon a protended sale in order to

protect the goods against creditors (n).

The signature and execution of a writton instrument may be

iittested by a witness, who ttigns a form of attestation appondod for

that purpose: and in somi- cases such attestation is rcquirod by

statute: whore not so ri>(juired, it may be iidopti'd at tiie will of

the parties (rt). The jiarty in signing attests the writing as his

agreement: and tlic witness in signii.g attests the signature of

the party (/)]!: a party cannot himself act as the attcstinif wit-

ness (7). -Formerly an attesting witness, if living, was alone

permitted to prove the execution of a written document ^r): but

by the Common Law Procedure Act, 1854, s. 26, it was enacted,

that "
it shall not be neeessiiry to prove b}' tlio attesting witness

any instrument to the validity of which attestation is not

requisite; ond such instrument may bo proved by admission or

otherwise, as it' there had been no attesting witness thereto " (s).

A witness must be present when the document is executed in

order to "attest" the execution (/). A deed or writinir tiiirty

years old is said to prove itself; it presumptively nvpiires neitlier

attesting witness nor any other witness to signatures and liand-

writing («)
Extrinsir evidence jx also admissible to show the time of the

signature or other act of agreement : and sneh evidence is ad-

missible tiiough the written agreement itat^lf contains a date.

Altliough .1 d(>ed under seal purports to have b(H>n executed on

a stilted date, tlie parties may aver and prove that it was in fact

executed on a fiiffereiit dato(r;. Wiiere two deeds relatinir to

the same matter are dated as executed on tlie same day, the court

construes them, as regards ])rioritv, aeeorditiir to the intention

expressed tlierein; but if necessary will iminire whieli of tliem

was first executed (//)

.

(/( /((.»,» V. fi,>ln ls."i8 , -iT L. .1.

Kx. -H;! :
•> H & N. TTli.

n, Sec ,//,^,
J).

111.

(y, fV(.«*>Mv. AVW(1S4'.' . 11 1. J.

Ex. 1!I3; 9 M. k \V. 1(14: Ji,Jt, // v.

iriiiu (is'(i), :!(! r,. J. ('. r. •.>.>; I,. R.
iC. r. U7.

7. .sv«/ V. iininhi, iHsr, :m \,. .1.

Q. B. :il<i; 7 (< B.I). ;11(; : AV l:i,nlt

(1S!«I , (ill L. .1. Q. n. ,")0r: ISiil , J

Q. B. l.-.l.

/: U'iiililifin V. liiirl'N ' IS.'i.) . ,i> L. J.

Ex. :tl(i;'s Ex. s(i:).

>i /."- J!ir, (issd , .).'i L. J. V. I'M;
:c.>('h. n. :i.l.

/'i Foil/ V. h»He ilSH.'i, .-,1 L J.
i) R. 5JS ; 9 Q. B. 1). l-lll.

") /Inr V. /7„7/i;« (lS4.'i, l.'i L. J.
tj. B. 47 : s Q B. i:.s ; II, ./„T7(1S',I6),

lid L. .1. ('. l.Vi; (1,S!»7 1 Cll. I(i4.

fj- //ill'/ V. r„-,,ii,re ISOI , t EiiMt,

477.

ill) f'liifl^'iilf V. Silkxtoiii \ Ilndunrtk
<mil St /)«;< To. (|SS.>). ~,\ L, J. P. S2S

;

il Cll. I). 7(i-'.
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Kxtrimic evidence is admissiblo to show that a writing, purport- Cu. IV.

ing to bo a binding agreement, was signed or agreed to condition- ^
'-—!

—

ally, that is, upon terms tliat it should not operate as a contract
;^^]J^u,"*„

until the fullilmont of a stated condition, or the iiappening of a luiuiitiuu.

given event. The signing is aiiaiogous with the delivery of a

deed as an escrow; it neither varies nor contradicts the writing,

but suspends the commenctMuent of the obligation (z) . Accord-

ingly, evidence was admitted to prove that a written agreement

to trun.«for the tenancy of u farm was subject to the condition of

the landlord giving' his coasent; which was construed as a con-

dition precedent suspending tho operation of the ugreenient and

not a condition subsequent in defeasance of it («). And evidence

was admitted to show tliat an agreement for the purcliuse of a

patent was signed upon the condition of the invention being shown

to and approved by a third [)arty {b).—The same |)rinciplu applies

to bills of e.Yclmngo and promissory notes which may l)e »huwu

to have been signed or indorsed and delivered u])on condition, so

as not to take effect until the condition is satistied (f)

.

I pon thr ^amo principle one of the purlios may si;^u an agree- c'ciii(liti..ii i.f

ment upon tlie condition tliat he is not to be bound until it is ".'"'TI""^""

signed by the other party {dj ; or that the other party ^l)()uld e.ve-

cute a counterpart or duplicate of the written contract (c. So

where several per.soiis are intended to join in the contract ii» the

same interest, tin- signature or e.veciition by one of tliem may
from the cin;umstances of the case be conditional upon the e.\e-

cution by all the others (/ ; as in the case of sc\eral persons aj^ne-

iug to become co-sureties for tho debt of another, wlicre the exe-

cution is conditional upon tho pro|iortii>iial liability of ail, with

tho consequential right of contribution (y).

An agreement may be made contemporaucously witJ! a written iWiim-i.

contract as part of tho trau.sactioii, but without being iaioiporatcii
, ,,ii:ii,i,ii

ityri'i-iiicut.

.1 .hrilr V. JJUoi, (IS.Ui. JO I,. .1.

E.\. •.:'.(.>; ti Ex. ^(i'.' : ll'iilh:^ v. /.,lilr

ilHiil), 31 L. .I.e. 1'. lo:": /<,/(/, V.

Uonn/„;.„k isyc;. tlB L. .J. V. HJ;
,1S'.>T; I Cli. 2-).

i» If.ll!,' V. l.iHrll (l''(ill. Ill L. .(.

C. I'. |i-j; 11 r. 15. X. .<. :iii'.i.

/ J'-ln, V. Cum;,):,// '\>\M, ••:, L. .f

.

Q. H. JT? ; li E. AT li. .iTii.

(.; Ilrll V, /,„„.,/r, I'/../-. 1 1S4H , III

L. J. Q. B. 71 ; IJ «. n. :tl7 ; .lin/r v.

Lijuii l>i,)l), JU L. J. E.x. 2!V): C E.\.

SiiU. Sl-' liills of Exiliiiii:.'L- Att, IS.sJ,

». 3:i.

./ M .,, V. r,,„,j,/„/f , is.-,| . j:i I,, .f.

Ex. :;li): Ml Ex. ">lt.

, /•,,•,.,.. V. M..!; is.-,r , JT L. J.

Kx. ol.

I. /.Itch V. ir,.ihii. is4(i , 'J L. .1.

(i. IS. -Hn ; 11 A. & E. !i.->ii.

V /-' .'". V. /.'.. ,n, 1,1,1. is.'k; ,
_'.') L. .1.

( . :t:i I : s I).. ( 1 . Ar. .V ( ; I ii_' ;
//V>,„. ,

.

Iln,,,,; V. r,,../-,,- . IMl,-,
,

...-, L. ,J. y. B.
17:!: iv.ifii 1 I.). B. 7-'>.

I
ll

^iB
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with it; such agrooniont in then collutcral to tliu writtun contract

and may be proved by uxtriiuio evidence (A). -Thus wIuto in

negotiation for a lease the leoaor promiiod that he would kill down

the game during the term, but refused to make it a special pro-

vision in the lease, which reacrved the game to the lessor; and in

consideration of the promise the lessee executed the lease; it wus

held thai there was a binding contract collateral to tlio lease, whidi

might be separately proved and enforced (t) . So where the lessor

of a house promised that if the leesoo would take a curtain lease ho

would do certain repairs and provide certain furniture, it wan held

that the premise operated as u diittinut contrail collatornl to tin;

written lease, and might be previa by parol evidence [^k). And ii

representation made by a lossor upon granting a lease that he is

restricted from building on the adjacent land, or that thi> drains of

the property demised are in good order, will bo onforcod asfuinst

him upon parol evidence, as being a contract collateral to the

lease (?).—A collateral agreement in voriance of tlie terms of u

written contract is also available in equity in answer to ii claim for

spccitic performance of the contract ocoording to th<> written terms:

thus in the case of a contract for a lease, with a collat«'ru! ua;ree-

ment to pay a sum of money us proiiiitini for tlie lease, the lessee

eaii obtain si)eciiic perforniitnee only iij>on tlu^ terms of paying

the premium (m).

Extrinsic evidence is admissible to show that ii contract in

writing was mailo subject to a usage or custom of the trade or

business to which the contract relates, impliedly binding the

jiartics to certain usual or customary terms and conditions imt

mentioned in the Avriting. The contract in truth is partly express

and in writing, partly implied or understood and unwr' mi^ti).

The effect of the terms introduced by usage is the same I they

were written in the contract (o). The princij)lo is not ilincd to

//i Altai V. I'iiik (1S;1»). 7 L. .1. V.\.

jiii;
: 4 M. Jt W. 1 10 ; /.iw//.'/ v. /.„;,,

1 vlj), ;{t h. J. C. P. 7 : 17 C. B. N. S.

.i7s.

.; Mor'i'iHV. (iritfi'h {1S7P, 10 L.J.
Kx. 4G; L. U. Ii Kx. 7(1; A'i</.i"e v.

././.««»• lH7:i), IJ L. .1. C. s4!); L. R.
s fh. 7J6.

VV Ai:n-!! V. />".v' :iS7i:, I. L. J.

Q. ». 7S; L. K. 10 Q. B 174.

') ViiJiJ-n V. ••'nitlull 'ISo'J), 20 L. J.

C. 1: 1 De Ii. F. & .7. lii: .%„,,• v.

Mmli), (ISSH), .'>S L. .r. V. :i(if»; 14 Ap.
Ta. 12: h< I,m.^nlk v. Gnihll'unl U»OI ,

70 I.. .1. K. ». :>:'--\
: (IIMU i; K. H. 21A.

()« M'litin V. I'lierut't (lS.'i2', 22 L. .T.

I'. U4; 2 UeU. M. A:'(i. 7s.i.

in) Halo of G(hk1h Act, lsy3, .m. .Vi :

llmciir V. /('/'It ils.'il), 23 L. J. Q. H.
•jr;. 3E. i'l!. 7'>i.

[,>] Jl,,„ro,ti V. Kiiio/i/ {1.SC4), :j:i L.J.
C. P. 298 : 17 C. B. N. S. 2HH.
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luercuutik- toiitraulH, hut m applicable to any ooiitraot m to which <'«• I*'-

therp is a iwugo. iintl whothcr it bo a simplo contract in writinjf or ^ '

a contrHft iiuiU'i •.i'iil(/>;. The usuffo must not contratliii the r«H|fe

express terms of thr .oiitriKt i;</). Thus, uhurc \>y an imlnitmv o( I'.y.l^^t,
approntici'ship the muster covinantt-il to supply " notossaricH '

to

an approntict', ho was not ullowoii to a!**Tt a us;igo to charge for

certain of tlio necessaries, which lie hail so covenanted to supply
<7rfl/i«(r).

The intention of the parties to oxcludo a usaiifu of trade, or to '•'»*nti<»n of

vary its ellect, must upiwar in the writing?; parol evidence is not v'l'ry'iiiK "
"'

adniissihle for that purpose. Thus, where hy custom of thi' trade
'"*"»''•

a certain allowance is made to tlio buyer of goods for wurehouso
rent, parol evideiuM' is not ailiiiissible to t^how (hat lie agniMi for

an allowance dillering from the trade oUowunce («). On the other

hand tiio contract may exprwsly include a usage it would not
otherwise lie wubjcct to; as in the rase of a bill of lading contain-

ing the stipulation, "average to l>o adjusted according to British

custom." which is a custom dillering from the general usage [t).—
Whether the written contract is so inconsistnt with the usage as

to exclude the evidence, is a tpu'stion of ( oust i net ion. and therefore

a question for the court and not for a jury ; the province of the jury

being restricted to linding the fact of the written contract and the

fact of the usage (?«) . But where the w ritten contract is consistent

with the usage, it must further bi> found as a fact that it was made
with refercnc*' to the u.sage, under all tlu' einuin«tauees; lor. if the

contract is not made in the ordinary coui of the trade or l)usiiuss

in which the usage prevails, the usage presumptively doe.s not

attach (a;)

.

Usage must in all cases be consistent with law: no u-aire can Ih" '•»>.'<

sot up as binding by contract which is contrury to the ireiieral law: l'i'»"''"

'"

as ft usage for the debentuivs of a coniiiany to Ix' treiited as nego-

tiable (»/); or a usage for the consignt>o of goods under a bill

(/) U'lii'ihiuurth V. I)n/li.'uH (1779\
Doiitfl. lin : 1 Sni. L. C. 52H ; .Si,„t/i v.

ir.Uon :is:i'j , 1 L. J. K. H. I'Jl : :i B. &
Ad. TJS: /)((•/,,• V. l.iiiiie,- (lHS:i, :>1

L. J. ('. 941; 8 A|i. Ca. .'HIS.

i'y t!iUu„i V. Yomii (ISIS , H Tiiiiiit.

ilii; Till- Alhiiiiihra (ISSl), M L. J. I".

•iii ; 6 r. D. fiS.

Batii- {187."> , V> L. .).{r\ Ahlmlt V.

<•, P. ])7.

W /-./.ri,., V.

Q. B. 98.

I.nml, (1861 . "A I,. .1.

H't.'l Iiiiliii SS.

«. B. 19: L. R
(0 Stniail V.

{ls7-ii. 4J L. .1

Q. B. SH.

f« llnlrhmiii v. JSnwhr ilH3!l)

L. .(. V.I. Jl; . .M. A: W. .Vi.'. ; /',»

V. //,/„/.,„/ IN.ls , ft L. .}. V. V. -SM
«'. li. X. S. :M(i.

l.f rliiii„ii V. Urahfii (IHIU'i). .') A
K. :iOi ; .Uhii,\. .s»«,/,«,,(l8(ii , 111 L.
Kx, :m7; i II. & V. M\.

<it) Vi'iinfh V. i'li'tit /-'"Nri'r '1H7'1^,

L. J. Q. B. l.Sii ; L. K. 8 y. B ;i7l.

I'll.

. s

9

; I

. A:

.1.



128 C0NTRACT8 IN WKITINO.
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tliird iHT.iM

of lading to Uavu the v«luo of miwing goods doduutud from tb»
froifrht of tlie y ixta dulivured («). A custom whkh is <untrary

to tlie prmiiiioiH • i an Act of ParlJumi-nt, or of any (irdor or

proviMiaiM mode uaa>'r tho statutory autliority, is void (a).—Usage
must uliio bo r\>at I'li.Me: a custom that a landlord is uot liable to

pay for tho iillag ii-lt by au outgoing tenant, but that comiwnsu-
tion can only be > laiii I against an incoming tenant, was held

unreasonable and vvmJ ' ). So a oustom that an architect is en-
titled to retain phn

,
larod by him for his employer after tlin

completion of t i wurk and paynnuit of his remuneration, is

bad(c); as is • -.-. vvlih would make u man a judge in his

owncaso(d).- i U' 1 not beiniiiiemorial («); it isnullieion'

if its existonoo
,

os. 1 ;th eertuiiiiy, aiul tiiut it is actually or

prosumplively k .)*\!i i !i coutrai ting purtii-!* who are then sup-
posed to contra, i < :K i enct* t if '>.

Tho custom c.r 1, i|.,.ir .iiatlris, US the negotiation

and other inci' . )! hi i., Iiuntfc, have been so rre<|ULntly

proved that it i>j 'lluiiii , < ed v.iihimt further juoof, and thus

becomes jmrt of tl
. gmoi 1 i an<l v\ iilen( • of [Mrtii iilur iisaj^ri-a

of merchants, iu: .tvi'r iaIi ,i,i\' , is not adiiiissjhlc to the con-
trary (./ .

A iiL'i>oii who . iiij)loys ail u-,'.)!) (o transact liii^inc-s fur Iiiiii in
-. ii particular muiket is l)i)iiiiii liy tln^ u>a^'i' of that market, though

uiikiiowii to liiiji, ).iu\iili'il the ii>ai,n' is one wliit'h merely rc:,'ii-

lates llie mode of jn rfoiniin^; the loatiact ami does not (lmn>,'e the

intrinsic i harartii- of llie contract Ji. Bnt wliere the usa;;e of a
market disrei,'iii 1> the piovision> of a htutule, the principal will

only he hounti ii and so far as knowh'ilye of tic usa"-e is l)rou"ht

(;, .!/,-/,, V. fh;..:,- I si; I,, .'..-i L. .1.

C. 1'. JH'j; liiC. I!. X. .s. oei.

.< .h,'lriif\ Jl.iif' isil , 111 I,. .1.

U H- •--': 1 <J- !'-• :i: M-ni,,,, v. //,//

(l!l(ll,. 711 I.. .1. l". IMI . : \\H\\ I Cli.

S42; H,„iht\. /ril,i.„l .]/„,. I. 111(17 .

77 L. .T. K. II. ISi : I'.his; l K. Ii. « !.

(4) It.mllnin, v. /i,/,v llS7-i
, 17 L. .1.

C. I'. :;:!!: .iC. 1'. I>. IJj.
r li,l,l,:il V. /',..„ I'.iO;. . 71 \„ .(.

K. H. Mri; il'.MiV 1 K. II. Sill.

ii/ IlJ„„..o„ V. Vii//,i/ Is7.'i ,11 I. .r

C. V. -I.J ; L. K. 7 H. I.. Ml.'.

irj Ihitl.ii V. II,. „! isiii , I i!r. \
U. •J'J4; ./«././.,/«../„.,, r,;,.,., ». .I/,,,,,,./.

rhuH't IH.t'j , 7 S\i,*y. linl, "jii;;
;

;*., tt,r.

I.'r^-tuli V. Cii'lil Innnrr |N7:i , \i L. J.

y. II. 1st; L. U. S(^ n. :;7i.

/ KuYl,,n,- V. /'.)»/. IS.V.e, 12 Mno.
I', f. .ii;!: /•„,/„,• V. I.i,,,/., ';lss:)j, :,>

I.. J. C. I'Jl : 8 .\l>. ( ,1. .ills
; lh,i,„„l,l

V. /.'.«..,,• l'..iii; ,
:.-, I,. ,r. K. H. CSS:

{I'.imi) 1 K. n. ;.-.

V f.il. ('iimpl..!!, /:.r,„/,i., V. Jl,iiniii
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Kxehau;.'.- .\ir. 1SS2, ss. .;i, '.i" f-ji ;

Siili- uf IIlikI.s Alt. isii:l, ». i.i'i-_> .
'

'Ii', ,S,i/fi,ii V. 7;,rli„,„ [IKM:, S L. .1

<i. I». 21(1: 10 A. A: K. 27: /.v./AWi v
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ADMI-MON or KXTKINSK- KVIUKXCK.

hou.« to hill. (ij. Uiit ., ,H.r«o„ hy r,„,,lovi„^ ,, l.rokrr t., ..(r.^t

ni/*rino ii^uranceH ut, IJoy.!... „ ,.oi i„,,,li..,||y bomul \,y u«uu..« of
tb«t ho««! wliifli ttr« not kiioHi, to him: i.f(iiu«. »l,„y ,„,. tho
luu •« o-J- a particular hou*. oi,l>, and uot p-n..ral usu^.-h ,.I' tli..

bu»ii •«* i,». If with knowlodge of the usukcs ho .'niplovH u broker
theru. ,K' is bound by thoni (ft).

8ubj.>ct to tho u1h)v.. i)riuci,dw,,.vi,h„Mo of uwip i^ udniitt.-d to
=ntro<hicc. adduionul f..rn.« and conditions into „ «riii,.i, .ontnut,
u8 in tlio following .anei.: In huI.n of -.mhI., u uni-,. of ||,o tiudo
thut all i.ul.'8 uro nmdo by sumpic I. th,.l ll.„ niunnfa.lur.r m'U-
ms tlu. «oods must deliver goods of his own make >n); tlmt a
sale of pwdH by a broker i„ \,r ,,aid f„,. b, |,i|| j., „,i,j,.^.t

to apj.roval by tho sc-lbT, within u r.-usonabl.- tin,-
, of lb- sulli^

cicn.y of the buyer ^w,
; that if tho broker does not dis.1,^ his

prill, ipal wit.iin u rou^unublu finif li- in p.-rsonaily liul.lf (« ;

that warrants given for tlio d.-livry oi tli<> goods sold arc I'r.v of
tho seller's lien (pi: t! it under u contra. - f,.,- sale of niinii.i: s|i,,re

with payment i.' a certain future date, me seller is not boiiml t..

deli\cr lb. sbar , before tho time of pa\n. ut ^7 ; ll,,a pavmei.i
for go.).ls sold, whioli i,ri„M foci,- nioaiis payinei,. in cash, is

subject (o a . iis|..,„„ry crclit; or to a eus(n„iary dis, ,mnt (r- or
to a f'listoinuy

11 lowance to llie buyer for war.'lio.. ,
, enl [x].

r.iil- of evei.ai,-e and promissory nol.s, ,.x|)res.sed lo b.. payabb.
at a r.M-Uun linn. .. mibj.rt to th,. usage of tlu- pla. .« of piyni.iit,
extpn.ling the tim. of payment by 'days of grace '; and .vi.jeme
is admissible lo show the usage of tho place. In Kii-lnn.l the law
m.nliant M\I)ich is judirially noticed without proof, a.i.le.l ilnve
days f.f .j-raco to the time expronsed for paynu-nt; an.l ibis is

eonlinm
.
by tho Hills of Hxohanire Act. \HH-2. 1 ut davs of

I.M

On. tV.

I'Niyi'ii

nupplvinir

tcmiManil
'iiii.litiiinii.

Miilo of

IM.VH of

urnw (lu

liills uiid

notes.

gra.e are not allowed on bills, note and el'ie.|ues |,ayal)'" on

(1! Sritmoiir V. llriiliir JftM), 54 L. .1

Q. B. i47: 14 Q. U. D. 4(ill ; /•,,,-/ v
/('™,^/(lSH.V, .-,j L.J, y, n. 4rtt;'; l,",

y. H. I), ass.

/) (i,ii„„/ V. I.'nt/i/ (!S-.>.-)). :! L. ,r

O. S. K. B. lie,; 3B. A: (' 7'j:{ ; «,„•/.

Irlt V Pnillaml iiW.W], S I,. J (), .S
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.t SIrwiil v. .Ilfriilli 1S:',S!.7L J
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'«> Jo/lHMIV. Hitllltoil ISSl , ."lOl,,. J.
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Past I.

1.

ChsTtcr-
puties.

losurance.

Customs uf

the country.

demand, including tliosc exprossed to bo payable at sigbt or on

prosentntion (0-—Foreign usages must bo proved («); and bills

payablo abroad, though drawn and indorsed in England, are

regulated as to time of payment by tlie usance of the place of

payment; and not only against the acicoptor, but also against the

drawer and indor8er(x).

Charterparties in general admit evidence of local usage: ns to

the mcasurenipnt of the cargo for freight (//) ; as to the pluc(> for

unloading and delivery of cargo (r): as to the manner and charge

of loading and packing cargo (a); and as to the broker's commis-

sion for procuring charters (6).—Upon a policy of marine insur-

ance evidence is admissible of usage that the policy does not apply

to goods stowed on deck (c). But a policy expressly made uj)on

"shij), boiit.s, and otlicr furniture," was hold to exclude evidence of

usage that boats slung outside tli(> ship were not included (d).

And a policy upon ship and goods wliich expressed " that the

insurance on the said ship shall continue until slie is moored

twenty-four hours, and on the goods until safely landed," was

held to oxelude a usage tliat the insurance on tlie goods, as well

as on tiie ship, did not continue beyond twenty-four liours after

mooring (e). Upon an open policy on goods to be declared, a

usage of underwriters attaches that the goods must be dwlared

and are insured in order of shipment (/).

Upon the same principle leases and agreements between landlord

and tenant arc impliedly subject to customs of the ( ountry respect-

ing the tenancy and cultivation of land (r/). By ctistotu of tht!

country the outgoing tenant may be enlith'd to the wny-going

crops (7<). or to bo compensated for them by the landlord (»); or

'/ Itill.s lit Kxcti:in(rp Ai-t, 1.SH2, »•>.

10, 14.

(«j See n list uf fiireipn UMiifrcH in

Cliitty on Hills. lOtli iil. •.'in; and in

Tiiyliir ini Eviiliiue, .'.tli ed. ji. 1009.

(.1- lOiu'iwtt^ V. Oc'iw.w/i , 1S7')), 44

I.. .1. Q. Jl. iil ; L. K. U) Q H. rrlh;

lt;iiir V. Itox.iMih (IhTS), A Q. B. I).

.114.

(./) nultomltii V. I-m-hn (1S3S , S L. J.

<.'. P. S.-); .'. Ilinif. N. V. 121.

r) 111,' .lant.nn (i«'.l2,i, C.l L. .1. P.

.SO ; ISII'J) V. 3.')1.

itf t'tithhfrt V. I'mmninif (IS.').*)), 24

L. .T. Kx. lilO; 11 Kit. 40.i.

(4 All,ii,\. s,n„l,Hs lS(i2', ;J1 L.J.
V.x. :w; : 1 H. & l'. Va.

(r) /f<,»« T. Th)i;nli 1770, 1 Park,

Marine Ins., 21 i /IhcL/iuhh' v. Ilii't'iJ

;iSfl2), i//i</. 24.
'«/' Hfnrhtlt V. fl'Uftif t'lrliitin/f .-Utfr.

vUS:i2 , 1 L. .1. V.x. iiil ; 2 CV. \- .1.214.

(') rdiLintnii V. Cutlin- (17i»7i, Parli.

Marine Ins., 6.'):i.

(
/') Sliiihiiis V. Aicliiihiiiilli Ills,

1S72 , 42 li. J. ('. P. 12 : h. R. S C. P.
IS : Imitniitl Mtiyiuf /it\. V, /-'iir liiice.

Corii. (ls7!i', 4K L. J. C. P. 424; 4

f. 1". D. 160.

u/) II'i,n/t,>iroii/i V. Im/Iimii (177U), 1

Dimtfl. 2(11 ; 1 Sniilli, I,. C. .")2S. And
see .\frririiltnriil Hcildiu^s Act, lS8,'t.

Ii) ll'ii/fi/isioirlli V. Ihlllixnli '1770', I

Di.ujfl. 20 i ; 1 Sinitli, L. L\ 52S; Jl„/,lin,/

V. rn/ol/ ISlil , y L. .J. O. a. V. P. 12,V;

7 liinir. 4(;i.

/) llrnilhiirii v. K-iVi/ (I.S78), 47 L. J.

V. P. 334; 3C. P. I). 120.



ADMISSION OF EXIKINSIU EVIDENCE.

he may be entiUod to retain pos«e8«ion beyond tl.c, expiration of

T^ u T^°^ °^' ^^°''''"^' -t ^'- -0P« ""1 improvements(A) But the terms of the lease or agreement n.uy'be soinconsistent wxth the cnstom a. to ex.ludo it! a., where tL loZ

aje^ to he outgoing tenant in terms diilerent from the custom (7)Where the written term« of a tenancy stated that a «,rtain .Tuan

z: """["'':' "^"1 ''""^ "'^"" "- '-'J' -J the „:« „;tenant agreed to leave the knd in the same state as when taken

IZ dTV'' ''^r '" •'^^^^ ^- '^^ manure L^wiexcluded (m); so where the lea«e expressly provided that the tenl^on quitting should leave the manure on the :.nd. and made noprevision for payment („). But a tenant cannot eprivoTmsc^
of he compensation to which he is entitled under the A.^ricuSHoldings Act 188a (o). By the custom of cultivationfhe t nanmay Ik, entitled to drain the land and charge the landlord ii^hh

rSem (^^
"^^ " '" '^"'"'"^^^ f'^^*^- °f -^*'-tion and t^

subieZT" iT"' 7l'^7f
'' '•""^- ^""^^ '^ I"-un,.tiv,.ly Co„.„„„

bject t,. th, .|,„os and liabiLtios atta.l.od to thoemployuLt by
—""-

h.> custom ,. ,1.0 ivalm, whioli is .ju.li.iallv no.i.cd J.oZllaw; as the duty of carrying and delivering all goods oC dw. I..n a reasonable time and for a rea.so„,.blo chaf^e vitItlel.abdi.y ot uisunng the safety of tl .oods during thel rr a^!
,

'

A -da person who doscril^s his busuavss as carrying for all pfrso'.to all parts of the kingdom, in the ahsenco ofVciul LeZ
a.ucr s) -Also by general custom judicinllv noticed an innkeeper is bound to receive and entertain every travelled whooZ

131

Ch. IV.
Sect. II.

('arriers.

Iiiiiktf'jKir.

'./) //..;).(« V. ri./.,/i,ii/ 17SS'. in ni

/
":'i'^->o„ V. (;,;,„ isij, ii; Ka«t.

II, II fM V. /'/((«/«„.,• (I SID , 2 It .tAM. Till; lf„lf„„ V. ir„,;r„ (Is.ti; -)

I.--'. Kx.T.U: I M. *W. l.,r>,
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] ^ I, J
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(i"."- (1856), 2fi r,. J. Kx. (!(! : 1 If ,v
•N. 21*i.
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k2



132

PakiI.

Domestii:

and other
servants.

CONTRACTS IN WRITING.

himself as a guest; provided there is room for him, and provided

that he is tit to be xeoeived and ready to pay for his entertain-

ment {t). The innkeeper is also bound to take oare of the goods

of a guest received by him, though not to insure them against

accidents; and he is therefore liable for negligence in this respect

of himself or his servants (u) . And the payment of the amount

of charges by another does not deprive a jwrson of his cliaractor

of guest (x). This liability is now restricted and regulated by

the statute 26 & 27 Vict. c. 41 (y). In compensation for his

liability the innkeeper has a lien upon all goods brought by \

guest within his care for the amount of his charges for enter-

taining the guest (z) ; and this lien is not lost by reason of

securitj- taken by the innkeeper for his charges (a). By "The
Innkeepers Act, 1878," he is now enabled to enforce his lien by

selling the goods in the manner therein provided (fe). The

engagement of a domestic servant is subject to the custom judi-

cially noticed, that the servant may be dismissod after a month's

warniiii:, or upon payment of a montli's wages (c). This custom

is held to apply to a head gardener (d) ; to a huntsman (e) ; but

not to a governess (/). And in engagements of serviee in pnr-

ticnlar trades and businesses, a custom to determine the contract

by notice is impliedly incorporated, unless the terms of the con-

tract are inconsistent with the custom (g) . So with a custom

in a particular trade that upon a yearly hiring certain holidays

should be allowed {h) . An engagement at a yearly salary, stipu-

lating for an incrense ,it the end of a year, was held not to exclude

(() Calite'n CUM J.')84), 8 Co. 32; 1

Sm. Xi. C IIS; SliiiHMV. Cuimfi/llufel Co.

{1883\ fi:i I-. .1. ti. B. ir> : \2 Q. B. I).

27 ; Lumoiiri V. Uurlimd ^1897), 66 L. J.

Q. B. 315: (1897; 1 Q. B. 541 : liiomu

V. hrimit (1902), 71 L. J. K. B. 367:

(1902) 1 K. B. 696.

(«) Cahje't cane '1584 8 Co. 32 : 1

Sm. L. C. Hi ; Munjiniv. Raeeij (1861),

30 L. J. Kx. 131; 8H. & N. 26.5.

(j-) n'riifht V. Amtrrton (1908;, 78

L. J. K. B. le,'. : (1909) 1 K. B. 209.

(y) See Spice v. Bacon (1877), 46 L. J.

Ex. 713: 2 Kx. D. 463; Mcdauar v.

Grand hot, I Cu. (1891), 60 L. J. Q. B.

209; (1891) 2 Q. B. 11.

(.-: rhrelfiilly. «wMia'1874), 44 L. .1.

Q. B. H7; T, R UlQ. B. 210 : (Sa-:l:,u

V. S<lber (1890), 59 L. J. Q. B. 507 ; 2.i

Q. B. D. 491 : RobiM V. Gtaij (1895),

65 L. J. Q. B. 44 : (1895) 2 Q. B. .501.

(«) AmiHi V. McLaihlan 1883\ 53

L. J. C. 587 i 23 Ch. 1). 330.

(*; See Jtf«//iHf/- V. //</row(1878), 47

L. J. Q. B. 700: 3 Q. B. D. 484.

[c'l Se*i Johnhon v. Ji/cnlcnsopp (1841),

6 Jur. 870; ili'ull v. IlnUtJaii (18H7),

07 L. J. Q. B. 451
; (1898) 1 Q. B. 125.

(rf) .Vo«7«« T. Ablill (1835), 4 L. J.

Ex. 165 ; 2 C. M. & E. 54.

(«) yieoll V. drmres (1864), 33 L. J.

C. P. 2.59; 17 C. B. N. S. 27.

(/) To.id\. Kf,riek (1852), 22 L.J.
Ex. 1 ; 8 Ex. 151.

(g) Johnnon v. Blcnkemopii (1841), 5

Jur. 870; Parker v. Ibhrtmn J 858), 27

L. J. C. P. 236 : 4 C. B. N. S. 346.

h\ K:^. V. Stu!.r.,i}:Mi-rrmt'.\^V.i , V.i

L. J. M. C. 41 ; 6Q. B. 303.
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a oustoir. to determine the hiring of a month's notice at any Ch. IV.
time(t). •' Smt. II.

Evidence of usage is also admissible to show that words and r«»,
phrases in a written contract have a special or technical meaning -^P?^"?
in the trade or business to which Uio contract «>latc8, differing from v^^
the ordinary meaning. " It is competent to n>oeive evidence of the
proper meaning of the language .... whore technical words or
peculiar terms, or indeed any expressions, are used which at the
time tiio instrument was written had acquired an appropriate
moaning either generally, or by local usage, or amongst particular
classes (A:

. Accordingly, th. term ' month '

in a written con-
tract, which prima facie means a lunar month, may bo shown by
usage of the particular tra.lo „r business to m.-an a calondur
month (/,

.
So evuleiRo was admitted to show that in a (liart..r-

party or in a bill of lading the term " days ' was Inten.lod to moan
working days(w); that in a theatrical engagement at a weekly
salarj' during three years, the year meant only that portion of the
year during which the theatre was kept o,K,n(»;; and that in a
building contract " w.-ekly accounts " meant accounts of day work
only, and not of measurement work (o).-Under a policy of in-
surance evidence was admitU^d to show that "any pori in the
Baltic included the Gulf of Finland (p). A warranty against
particular average • was explained by the usa«« of underwriters

not to include charges incurred to avoid a loss (7). Particular
average upon "corn" was explained by usage not to extend to
ncc(r): and a warranty against "iron ergo" was explained to
in.lud. slool(8).^-The phn.s,^ occurring in a chartorpartv "in
turn to deliver- and "in regular terms of loading.' mav be ex-
plained by the usage of the port «); so also the phrase "arrived
III port ^^u). and "so near as the ship can safely get" {x).

ij l',irl.rr\. lhl„tmn MSoS >'
I, .1

r. P. •.':t(i ; 4 «
•. n. N. .S. MC.

<!) I'nrkn, B., SI,o,r v. rt'i/,„« (ISl
a «"l. \ F. at p. ,-,.',,..

/ Simpmi V. .Vnr(/if.'„H !ls:i7 17
L. ,1. Q. H. 81: II Q. B. 2:i: AW^,.. »•

ll'ill liurl. r„.
; is«t , .H L. .1. C. ir,.",,

'ill) Cijrhi-iiii V. UriluTg (I.Sdiii, ,i Ksp
l-'l. S<e/««/, p. fr.M.

"I, (Iriiiit V. Milililn.r ;lS4fil If, L .T
Kx. -Jl'T; I.'iM. &-W. 7.)7.

'/ .l/vr« V. .V«(7 (18601, :jOL..r () B
:<

.
.t K. Si K. ••!»«.

{)ii I'hdfw ««//,,«; 1 81 i,.,I Camp. IB.
Ill) Kiilitnn V. Kivpire .Varhir Innrr.

Hi L. .I.e. P. l.-.G; L. R. -iC. P.
'l.'*f)7i

.1.1-.

l-^ Sfi.n V. BiMnlilliiii ISDti;, 2 B *
P. N. R, -.m:).

,') Hail V. S/,„„/,ml .Viiriiie Inure.
IHSi)), ,VS L. .T. (^ B. 2S4: 22 Q B £

lit!).
^ •

[I IMxfltuii \
.
J.irkaoH [XHin) I,> L J

('.P. 28; 2 C. B. 112: Inilnmmy.
Sehilt: IS.5:ij. 2.'! I.. ,1. C. P. 17- u
r. B. ,'iS.

*

"X^l'-ii'uiliipf'ii. ".Vn.-,/,„" V. Drmpiru
;l.S,i,;, 1,1 L. .1. (•

I'. 764 : , o. pfj)
6.54.

r) Seihin V. JFuit f 188.5). .W I .T

Q. B. 87; 16 y. B. D. 67.
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134 CONTHACTS IN WRITING.

Past I. In contractfi of sale of goods evidence of usage is admitted to

Sale of itoixU explain words and phraHi'S descriptive of tho goods iu the tradf : as
exrJUiuedby .. ^^^^ ^^^.^ ^j ^^^^^ j^ Co. "(//); " good " barley and "fine"
uaaffo

Evidence of

experts tu

interpret

writmg.

Fureif^
Unguage.

barley (r); "best palm oil, inferior at a fair allowam* " (a)

;

(tr identifying the goods: as contained in a shipment "expected

to arrive" {b; or as to quantity: as "pwliets" of hop8(c): or

as to terms of paj'nient : as to be paid for in " from six to eight

weeks "(<?; . The expressions "more or less," and ''about," an-

nexed to tho quantity stated in the contniet. do not reijuire ovi-

denoe in explanation; they presumptively import in themselves

some reasonable limits of allowance to be determined by the court

upon the circumstances (e : or they maj' moan merely an esti-

mate of thecjuantity rei|uired foreertuin work otherwise definitely

fixed in the contract (/\

The evidence of experts or skilled witnesses is admissible to

decipher and explain a written contract, which is written in cipher,

or in shorthand, or with abbreviations, ov otherwise in a manner

to be illegible by the court; and it niay l)c referred toa jury, upon

such evidence, to find ihe words of the writing [g). It is for the

court to read the writing if it can, without putting it to the

jury; and abbreviations and clerical errors wliich are obvious upon

the face of the writing may be supplied and amended by the court

in reading it (A).—The evidence of an interpreter is admitted for

translating a contract or woids written in a foreign l;inguage; and

tho construction of foreign written contracts is for the court, after

taking evidence of the translation, of the technical or peculiar

meaning of words, and of the foreign law and foreign rules of

construction, as distinct matters of factfi^.

I !

'.!/) I'uwttI V. Uvrloii (IhlKP, 5 I,. J.

C. I". -HH ; 1 Biug. N. C. (iil8.

l:) llidchimn \\ Ilwvhr /ls:i9\ !l L.J.
Ex. 24 ;

.^) M. i W. .Wft.

Ill Lllr/Ls V. lliMoir (IS.'iS). 27 L. J.

Q. B. liiH : E. B. i E. it(IT.

* IIM V. lliiiiun- ;is:i(),, .') L. J. Ex.
172 ; 1 M. & W! 3i:t.

() S,,Kn- V. r.,.,;«- (1S41'. 10 L. J.

Q. B. 241; 1 Q. B. 421.
(/, A^hfm-th V. Itiilfunl ^ Is;.! , 4:j L. .T.

C. P. .57: L. R. « C. P 2i).

iV (•,<«..< V. /.y/,« l.s:il , u L. J. O. S.

K. B. 14.5 : 2 B. vV; Ad. KIK ; McComifl v.

Murplni 187;i), L. R. .5 P. C. 20:i.

l/j TuMiiil V. btn! i;,. vf Heotlimd
KS89., l.') Ap. Cii. 12.'i.

ij) Suirt V. L„ {\t,n), .'i Mau. & G.
l.'ri : Tuyliir ciij Evidi nee. ^v 1 loii, p. '186,

htlit'd.; Wif(raiiiuii Exlriii.^ii' Evidnice,
I'rop. IV.

/i) Kiiiiar V. IIiii/uiiiJ ;i835i, 4 L. J.
K. B. fi4 , 2 A. i E. GU6 ; H'lLv.u v.

IliUn (1854), 2y L. J. t'. tl!l7 ; J H. L.
<". 40; Mi.Hrmimit v. Le CInir (l!)0:i), 72
L. J. K. B. 490; (1903 2 K. B. 210.

ly lii .v..../ V, /•h-ll'P' i\xnr . 33 L. J.
C. 129; 10 H. L. C. (124; rh,it,,M„ v.

liraztliaM Tel. Co. (1890 . 60 L. J. Q. B.
295; 1891) I Q. B. 79.



ADMISSION OF EXTRINSIC EVIDENCE. 1.-}5

Extrinsic evidence k admitted of foreign law, where the parties Ch IV
have contracted with reference to that law. Foreign law is not '*"• "•

judicially noticed, and is pret^umptively the same as English '•'»»""""

law; accordingly it must be alloj^-od and proved in judicial pro- f-Staw.
ceedings as matU-r of fact by the parties themselves, but it
must be decided by th.' court upon the ovidonco produced (Ar). If
alleged and not denied it must bo Uiken to be in fact as alleged {I).
"All that can be required of aliihunal adjudicating on a question
of foreign law is to reireivo i,nd consider all the ovidenco as to
which i( is available, and hoiui fide to determine on that, as well
as it can, what the foreign law is " ^m). By the 24 Vict. c. 11,
"an Act to alfoid facilities for the better ascertainment of tho
law of foreign counlriev, ' it is provided that in an action in any
of tho supeiior courts the court may remit a ca.so with questions
for the opinion of a foreign court, for the ascertainment of tho
law of the foreign state, where there has been a convention with
that state for tho purpose. Thi- certificate of an ambassador
in England of a foreii,Mi country is admi-ssible evident^ of the
law of that country «) . Tho House of Lords as Court of Appeal
from judgments of Engli.sh, Irish, and Scotch courts, takes
judicial notice of the law of those countrie^^ without evidence (o )

.

" It is open in all cases for parties to niak.^ such agreement as Contract^
they please as to incorporating the provisions of any foreign law

'

with thei' contracts. What is to be the law by which a contraet,
or any part of it, is to be governed or applied, must alwavs be a
matter of construction of the contract itself, as nad by the light
of the subject-matter and of the surrounding circumstances " °p).

Prima foeie, the law of the country where the contract is made
will govern it, and dwide what law was contemplated by the
parties as applicable. But the court must asci>rtain from th.'

nature and subject-matter of the contract, and the other circum-
stances of the case, by wliut law it is to be goverii.>d fr/V -The /.«/«,.

iiiinrporatingf

fi irui)fn law.

ruiilrnrttu.

ill

(<' KiintI, V. flntilU 1S42 , I M.ki. I'. (J.

21 ; I.li.,„l V. (iNihrrl isr>.i , :!.•, I, J
«. li. 74: L. |{. 1 y, ». n^, ,,,;„„ v'
A:h„ii>,„i |S74i. -i:! L. ,r. [.'y

l,;i
•

L. H. ii V.\. '.{:>; r.„H-h; V. .Mi,n,ti',i

(188i>i, lOCIi. I). .51 ;.

(/ Vtv fur. IJnttii V. tin.hn-t ISti?)'

a.T L. J. y. B. 74 ; L. li. 1 Q. B I l.i.

'

(« /V>- .••«;. r,:sfr,,j,,. V. /-.,. '\^-ty

39 L. J. C. 1>. :.in: L. n 1 II. I,. 111!

>/i /. V. '//</'"'.«(-,//, iiHSi, j; L .J I'
Hi: •• P. I). 2.!

'
'

(.,) (;.„/,, r V. rw„,-, isss
, i;j ..\|,. <•„

SS: r,(l. .S'llinrni., /.-/'/' V. Kniii,,lii
1SS9,,.W L.J (;. B. Jtis: 14 Ai. Ci

4411.
'

V' I'tr iiir. JiiJ.s V. frnl.l r.>j,.„,i„,i,

(ISSIJ.ML. J. y. B. 16S; 12 y B n

'li Uiimlim V. T<i'i'/.ii /iKtiZ/fn/ Co.,

62. 1,. K. Ii y. B. l.in. V. K,t,;i 1S9!>1, 69 L. .1. C. 171 : (190(1)
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Past I.

Craitruotion
ul oontractN

M to ppli-
<«tioii of

foreign law.

Charter-
pMty.

remedy is regulated in all cases by the law of the country in

which proceedings are taken, or lex fori (r); and the rules of the

iiourt as to procedure and evidence apply in that country only
and not beyond.—The use of the technical language of the law
of a foreign country will be treati-d as showing an intention that

it should be construt>d and operate according to the law of that

country («). But "if the contract is to be carried out in whole
or in part in another country, that part of it which is to be

carried out in that other country, unless something appears to the

contrary, is taken to have been intended to bo carried out ac-

cording to the laws of that country" /). The expressions and
form of a rontract entered into in a fonign country are elimonts

lo bo considered in determining whether it is to bu treated as

a foreign or an English contract (m). The courts have prima
fftrir jurisdiction over persons in tliis country in respect of rights

arising out of foreign contracts; though the construction and
application of the foreign contract is regulated by foreign law 'x).

But jmrties to a contract may confer concurrent or exclusive

jurisdiction on the courts of a particular country '7/^; except in

the case of parties domicil(>d or ordinarily resident in Scotland
or Ireland (z)

.

A charterparty is presumptively to be construed and apidied, as

10 loading, according to the law and usage of the ])ort of load-

ing (a): as to delivery, according to the law and usage of the port

of delivery (h); a.s to arrival in port, acionling to the ( ustom of
tho])ort regulating the time and place at which a ship is ( otisidered

to liMve arrived (r\ A charterparty of a foreiirn ship, in llie nb-

I Ch. -273: Spurrier v. l.ii Cli^ln (1901'),

71 L .1. P. C. 101 : Hidji A. C. 44«.
See Ui'diti lioii ,v Limini'liri' ll'hu. v.
/•)/(),.,„ (lfio.->), 7.'> L. .1. K. n. s:j;

(lilOfi) I K. B. I!).

(r lion V. f.i/iji>ii,{iin (ls;i7), .'i CI. iV F.
I: 7K. R.:i(i:i: /.,)i/«.r v. A'cmix ds.i-j ,

-'2 L. .1. C. P. 1 ; 12 C. B NOl : A> ;,.

M<lhr,iiri, IS7() , 40 L. .J. Bk. 2.">
; L. R.

(i Cll. (11 ; .lUiinicr Ilk. iif Simla v. rurtii
aSK(l), 4n L. J. C. P. 781 : .1 C. P. I).

42!i.

(•) Chambtrlain v. .Vw/ii-i- (ISSni, 4!»

L. .1. C. C.'S: 1.-) Cli. D 611.
•t) EkIht, M. R., c/mirnnii V. Itrnzilinn

T.l. („. ;\S'M> . CO I, ,1. Q. B. -297;
(1S91) 1 Q. B. hH.

< ll'mi;,,, V. Iiiniiilrll ^1842i, 12
Sim. (ilfi: J{(iiiiil t'jrrhttiiiir .UfCi. v.

SJurformkriniiHAklii-Itrilagit 1'rga (1902;,

71 L. J. K. B. ;;W
; (liMl2i 2 K. B. :i,S4.

il JillniCM ./<()>•« if f-.surii'ii/,! I'ort Itij.

V. (;. X. Hi/, of HiiiiiM Aiirrs nS77i, 46
L. .1. Q. B. 224; 2 4. R. I). 210.

'/ (iiiiiar V. .Vfi/f iUS'iJ). 2 H. Bl.
(io:i

; (\,piH V. .liliiiiisfiM |IS7.'i ,
!."> L. J.

Kx. l.'i; I Kx. V). 17: rii,i,:-i, .S>,lf,l,i,r

r.i. V. .sv,r. ,/,« Mriim.r (issy , .is L, j.
Q. B. 43.-).

';; Itnlisii n'aq„n l\. v. (inn/ ilS!),'))

Co L. J. Q. B. :') flS'lfi) 1 Q.B. .15.

1 Clilhhrl V. Ciii},mi»i IS/).")). 24
L. .1. Kx. :I10: 11 Kx 405: S.i.ith v.
RiMiriii yitrnle I v.. Ib94) 1 Q. R. I74.
Sre I.itllf V. Shvrnmn (IS96), 65 L j'

P. C. (;9; (1896 A. C. 108.

(*) lliiberttoH V. Jackson ri84.'>\ l.i L J
<'. 1'. 28; 2 C. B. 412: The Jmlnen
(1802). 61 L. J. P. 89: (1892) P. 351.

((•J
Sleam-hip Co. Xorden v. Demptey
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wnco of other indication of intention, is presumptively regulated
by the law of the eountry to which the ship belongs (rf) -In
marine insurance a general avcrn^'c lass is presumptively to be
adjusted at the port of discharge, aeoording to the law and nsa-e
of that place (f); but th." rontra.t may require fho adjustment
to be according t^ a particular law or custom (/).

frho facU and cir.-umstan.es with rclVionce to which the written
contract was made are neee^Barily admissible in ..vi.lcnce, lor the
purpose of properly construing and u|.plying the torum, whether
they be express or implied (i/j.l

Extrinsic evidence is necessary to show the idcnfiiv of the
person charged with the party uamed and deserihe.! i„ the written
contract; and i.lentity of name and proof of handwritin- are pre-
sumptively sufKcient evidence of this fact (h\ It mav h.- shown
that the party has adopted an assume.! name for the purpose
of the contract: as where a ,K>rs„n bought shares in a company
and executed the deed of transfer with the name of his son, being
himself the real buy.T and chargeable on the >har.^ :i) \ ijeed
or writing made inhr pwtrs, whi.l, expressly names the parties
impliedly oxclu.les all others, and evidence is not admissible to
vary the effect of the writing in this respect bv ad.liu- parties {k)
It may be shown that the party to a written contract was an agent
for another party, who may obtain the benelit of the contract as
principal or be charged with the liability, .onsistentlv with the
writing; and extrinsic evidence is admissible to show a \eri.al
agreement that a party executing was not to be under anv personal
liability under the contract; but it is not admissible to'dis,.harc-«
a party who is express,-.! to l)e personally c.)ntracting, in .oritra-
diction of tlie writing (/).

187

Ob. IV.
Shot. II.

Marine
iiiHiiranoe.

Extrinaic
evidence to
apply the
contract.

To identify
tlie partiea.

I«:ii
. 4.> L. .T. c. p. 7(i( ; I c. P. n.

''54. Sci' /tiftniMii V. TnmlhiiiMi ISHd
<!"> L. .1. Q. 1!. 4!l(i; (ISi)lil I Q. n -iSK.'

'd; l.;,i,iil \. r/Mi/iat 'ISCi.Vi. ;.;) L. J
Q. B, 71: }.. U I y. b. 11.1; n',-
.l"iiiK/(,\s:i\.(inL.J. P. i>T • is'ii P
:c.>s.

(/) Simiiniln V. Il'/iitr i\S-H) •>
f, J

<>. S. K. It. l.-.U: ''B. i-r. so.s.

/; Hiil/ti/ t:.rrhll)l,ir .(i»rf. v. Sjiifur-
MkiiHii!' .ll;ltf-1Miiift ff./,i 19021, 71
I-. .1. K. B. 7.i'.i: (Iim2)'2 K. B. .i,S4 ;

/'' Ifiirl V. (Uiijmiiit Jnnn. df Siifmm,
.Irrrrira lOO;;;. 72 I,. J. K. B. 81" •

(mo:}) 2 K. B. .103.

K'/ Kllia \. nompm.n (\MH]. 7L J
Ex. 18S ; 3 M. & W. 44S : SfHrU/.,^ y

//.I,/.,/ :S(!2i, :il I., .r. Kx. is:i : l H .t
f^. 4li.')

: VnwtfM,! V. Ifiiit 'iH'.Mi .,9

L. .1. <i. n. 3H9 :
>:, Q, B. I) , .

j^gp
.lit. n, II. V. rhphiiiii I'lSrV, 24 L .T c
177 : 4 T)e G. M. .V- IJ. .591 ; 7.> /.„,;,/„,;

;';'7'. 1910), 77 L. J. C. (i22: 1910)
2 ( h. 314.

//) nr.;iisl,i,l.h V. i;„ufm-d 1842)
11 r. .1. Ex. 372; 9 M. \v W. 314;
Snirll V. Kimi„ : Il„il,n v. Hudr '1843/
I'M,. .T. (J. B. 27fi; 4"Q. H. 62«.

>) IfirhiinlMiii't rnv AUT.'k 44 L J C
2.52: L. R. 19 Kij. .5SR. '

'
' '

/) HnhitMiii V. KudLiiin 185fi), 26 L.
•I. Kx. .51!; datidii v. n,iiidu il88,5). .54
L. .J. C. 11,54: 30 Ch. D. .57.

V) Tnmiimi v. /.»*r (1840), 9 L. .T.
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PabtI.

Extrinnic

•Tidmoe tii

•WMrtsin
the nibjeot

of oontntot.

Sale of land.

Extrinsio evidence is alao oeoeasary to ascertain and identify the
ubject of the contract. " Xo parol evidence cun lie used li> udd
to or detract from the description in the deed, or to alter it in any
respect; but such evidence is always admissible to show the condi-
tion of every part of the property, and all other oircunwtunces
neceeaary to place the court, when it construes an instrument, in
the poeitiou of the parties to it, so as to enable it to judge of
the moaning of the instrument" (wi). In conveyances and con-
tracts relating to real property, " parcel or no parcel " is ulwaya
matter of evidence, unless the evidence would add to or contradict
a clear specilic description of the property (m) . Aoiordinglv, evi-

dence has been admitted to identify property described, in a con-
tract or conveyance, by situation as being in a particular parish
or place (o); or by a name, sm "the farm, " or "the mill pro-
perty' {pi: or by the ownership, us "my house," or "Mr. O.'s
house "

((/); or by the occupation of a certain person (r). Upon a
contract to purchase " the leas*! and everything," it was lield that
parol evidence was admissible to show what the lease was, and what
was included in " everything " by reference to a previous memo-
randum of negotiations (/i)

. So where a housi^ or laud is sold

"with the appurtenances," evidence is admissible to prove what is

to be included in fact in that description (/); and it may be sliown

that there are in fact continuous and apparent easements, which
though not strictly appurtenant, pass with the property without
express mention in the writttm contract or convcyume (//).

Sal,- of gomU. With a contract for the sale of goods evidence is necessary to

apply the written contract to the -roods intcndeil; as a contract

Q. B. I(i.'>; 11 A. .V K. jSD: //,>/„„ v.

.V«iM' ISJI), 11 L. J. Kx. lif.p ; t,

M. A:\V. HIU: HV(<v v. //«/,,„/, i l,sc,2l,

31 L. .1. Kx. 4.51 ; 1 H. A: f ^(12.

(«<, Ld. Wcui-lfydHle, ll'iinl \. tuitiaic

(IStJl). 4 Maf(i. H. L. nil; Sk«ll v.

Ulfnhln- (lK'i4 . -a L. J. V. v. IS,',;

IfiC. B. N. H. 81 ; (1. ir. A'v. V A',,,,,

ISTii , :ii) L. J. c. ..Vi; I,. K. I II. L
6.i(l.

[H /h„ V. fill//',, 1,1,/ |8:ii), -J J,. .),

K. B ls;i; ;. B. >V: Ad. 4:1; Jt,irl,j)i v.

lluu,.. is.Vi, 19 L. J. ('. 1'. Ml': 10
C. B. 'JBl ; /,.,/, V. Hieliiin/^ (\H6(,\ H.'.

I...I. y. h. J14; I,. R. 1 ir. L. JJL';
Mrll;r V. tr„l„„,/,,i il9»:. , 7l L. -1. f.
47A; UMI.V > 111. 1114,

•• Sktirdh:iv V. i;.tlr:-i!! l,HS-.>
. W

L. J. C. :(.'):!; -20 L'h. 1). 1»0; rh,„i v.

Hviiinr {\mi\m L. J. ('.04:1; IS'jT

2Cli. .'SI.

[p' I'tirlnmi V. Mi/I 1S,'?9).S I... J. ('.

161 ; M,M,i,,ii<iv. .S>,v,(ISfis , .'i; L. J.
r .'>»•">; L. K. :> K.|. m:.

i/'i lli/i/rif V. fuljiinihe (IK17 . 3 Mor.
.Vi ; i)ii;,i V Tkimim 1H34>, ,t L. J. C
211.1 ; ;) M \ K. :i.-):!.

(»• huf V. Iliirt ilTSTl. 1 T. R. "01
;

Mki/ij v. .!/ /', rim,tl ( 1 siiS 1, s I . ,1 . Q. B.
l.i'J; H A. A: E. lli.S: M,,,,,, %. /.,„,«
(1S74 . 43 I.. J, C 1'. 131 ; L. R, 9 C. P.
1117.

•1 //owv V. ',.<(««/» flSfi9>, ,39 L J.
<•. f. .iS; L. R. .^C. P. 9.

1) Tl. I.V.I.1 V. o,(>« (IS87'., .">7 L J
Q. B K. ; liiiQ. B. D. -ii:,.

'<i ;/',/«.« V. Av/...,.; (is7i:,4() L. J.
(-'. 12(1; 1-. R. 11 Ch. liliJ; llfwiH V
Ah''"fi-r !-s7, ,-i7 L. ,1. r. -.vi.). -.s;

Cli. I). 49(1; K,t V. S.iith Hiiral Cuuiiri
i90'>i. \'S L. T. 771.



ADMISSION OF KX1KINHIC EVIDKNCK. I'M

en. IV.
»«OT. II.

expresBed in a letter offering to buy "your wool " (*). Upon i.

contract in writing for the supply of certain artiilos 'comploto,
parol evidence was admitted to sliow what was understood to b.

necessary to render them complete (y). Where a mcmorunduii,
of sale merely mentioned the names of two persons, |)arol
evidence of their relative positions was admitted to show whicl,
was the buyer and which was the seller («). So a contract of sul.
of goods making no particular mention of time of delivery, uud
therefore taken as tacitly importing a reasonable time, re-
quires extrinsic evidence of all the cir.umslanc-es material to
determine what is a reasonable time (a).-And a warranty of Hcaworthi-
seaworthinese of a ship is construed and applied aceonling ,tu

""•
evidenct^ of the characUM- of the ship and of the voyage; "sea-
worthiness " being a relative term depending upon the suinect
and circumstances of the insurance (6).

Upon the same principle extrinsic evidence is largely required Ouwrniito*
in the application of written guarantees; the i.osition and circum-
Btancos of the parties being material for tlie purpose of applying;
the guarantee according to tiieir intention (e). Upon a guarantee
of "the p-'missory note" it is ueoossary to have evidence of tlic
note referred to (d). A guarantee for the balance of a banking
account or for a supply of goods, although prima facie appear-
ing to refer to an existing debt, may be construed by ovidento of
the circumstances as a continuing guaruntw, extendin"' to any
balance due from time to tim..(c). A guarantee to a .tatod
amount for the poyn.ent of goods to be delivered acording to the
custom of trading of the parties, which was to ar.ouni inoiillily,
was construed as continuing and not restricted to on(^ delix.i v and
account (/)

.

(j-) Mui'tmiiilit V. Linghuitom (IS'iO'
2i»L. .1. y. B. 2-,t;: 1 K AK. U77. '

fy' .V/,V V. /;i/«/(/i//,-.M (IS.-,7), 'iti L J
CM'. 7S: 1 C. B. \. s. I«8.

(ri Xriirllyi. «.«//>.,,/ (1S(J7. 37 L. J.
C. l\ I ; L. K. V ('. p. .-,..

; ShIv of
G(M>d» A-t. !s'j:i. -. 21). huI>.». i, «. .M.

V...
lul,> V. T/fimijs.m IS.3!i), " L. J

Ex. IS.i ; ;i Jr. k V>. 4|.i.
"' ''/iirifiin \. i.uHiitni, \n^iv,^^^1u.^.

y. ». I(i: h n. >v S 7^9; Urnhn- M,„-,nr
IHS. V. (...niwri-Mil Ilk. „f i;„w,ln I'ISTO..
3S L J. P. ( . ij ; 1^. "K. .j i> I- 2:i4 :

Danulx V. ll,inii, (1S741, 44 L J. C 1'

1 ; 1-. 1{. Ill C. P. i ; Thf Schwann

>l'.'oy,i, 7s L. .». P. uj
45IP.

(<) IlejKeU V. M,a,i,.ii:

• '. 1'. .5(1.'); Liitthl.,1 V .S/

L. J. C. p. 4U; L. 1{.

Sfi' /./„v,/.v V. Hurler (ISSi
\iO. iliCll. D. J'.IU.

./; Shurlridf v. Ckftl.

K. B. m:,: 1 A. \. K. .-.

(»•) IVhud V. Vr.ialii'r 1

Ex. 127; I.. K. > Kx.
S:':-t hrhl : !S6» . liS I

L. li. 1 c' P. nri ; o,/r,
M I, J. V. V. tit: h. h.

\/' Uiirgrtare v. Am.
O. S. C. p. 16 ; fi Kiiiv

,n'"!i A. C.

IsBli). L. R. I

vn- il.S'CI), :)ii

•> C. p. .-,90.

I
, 50 L. .r. c.

WU), 3 L. J.

Nii7!, ;iu L. J.
2S2 ; I.attrte v.
f. <•. P. JOl);

V. /'«(/ lS(i9),

•' C. I', ti,-..

:1W9\ S L. J.
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It may happen that in applying a written contract to thn furU
proved in evidence, an ooibiguity ariaet by reaaou of there appour-

inif two atatea of fact equally anawering to the writing; aa where
there are found to bu two aubjoobi of property unawerinx to the

deaoription in the contract, or two persona of the mmo nnnm und
dt-acription, to either of whom the contract inif^ht ap|»ly. The
ambiguity thua ariaing ia callwl a latrnt ambiguity, bpruusp it

in not apparent upon the face of the writing; and an exception
iii then made to the general rule, und uxtrinxic evidence of the

intention of the partiea ia admitted for the purpoao of explain-

ing the ambiguoua exproaaion (,7).—Where a contract was made
for the carriage of gooila on a railway to a station named, and
there appeared to be two stations of the aanie name, evidence waa
admitted to siiow, und the question waa put to the jury to decide,

which atation was intended (A). Where property tiie aubjwt of
aleaao was deecrilwd as bounded by a line drawn to a house marked
in a map upon the loaao, and it api>cared in fact that the house
was incorrectly placed in the map; it was held upon the construc-

tion of tlie instrument tliut the boundary line was to Iw drawn to

the house wherever situate, and that the only question of fact was
as to the identity and true position of tiie house (/ . I Jut if it

appear upon the extrinsic evidence given of the intentions of the

I'arties, that the one party meant one tiling and the other party
meant another, both equally within tlx- wordr of tlie contract,

there is then a caw^ of mistake between the parties as to the matter
of their agreement; and the agreement as the basia of the con-
tract fails altogether (k) .

An ambiguity appearing on the face of a writtt<n contract,

which arises upon the expressions used by the parties themselves,

is a patent ambiguity. Tiio general rule here applies, and no other

evidence of intention is admissible tlian that contained in the

writing itwlf. The ambiguity of expression represents an am-
biguity of moaning; and if it is incapable of a reasonuble con-
struction or application, the (ontracf to that extent bciiiir in-

capable of being enforced is void (r . But, as will appear in

the next chapter, where equivocal expressions are used, which

1(1' Bat-ou'H MiixiiiiH, rep. T.\, Law
TraitH. p. 9'.l ; lluidnn v. I'l.mnirrrinl

I'Kf.H Iiim. (ISST . 5ti I, .J. P. C. 7S:
The r:„vt,if vIK9I), fiO L. J. r. .>;(:

(1S<J1)P. 131.

(A) RnhintoH v. fi. H'. Ri/. (ISll.'i), S.i

L. J. C. P. 12s.

(1) l>i/e V, RirhanU (1H66>, :« h. J.
y. B. 214; L. R. I H. L. li'l.

{k Hen post, y. J IS.

/ Bacon'i, MaxiniK, TractH, p. 9U

;

Saiiiii/n-ti.H V. I'lprr !)»!)>, 8 L. J. (' P.
227 :

. BiTijf. N. C. 42.1.
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•ocordiuff lo one interpretation would allow tin- uoutmct to li.. On. IV.

valid, and according to another interpretation would cause it ».. -?**":_
be invalid, that meaning shall be put upon the expressions whii !i

would support the validity of the contract, and evideme of sur-
rounding oiroumsUuoes may be admitted to usist the interpreta-
tion (m).

As the act of agreement to a written contract must neoeMariljr K«trin.i..
be proved by extrinsic evidence, any evidence qualifying that act r'**?^

"'

or avoiding ito effect must be admii..iblo. Therefore evidence i* T^m^'
admissible to prove that an agrooiuont was entered into in fact
under such circumstances of mistake or accident that no intention
of agreement can be imputed; or that it was induced by the fraud,
or duress, or improper influonoo of on<- of the parties exercised
upon the other, so as to vitiate the act of agreement and render it
void or voidable in law, or at least to qualify its legal t-lioct. The
rules of law relating to agreements thus made under the influence
of mistake, fraud, or dure* uro postponed for sej.arate treat-
ment («). Extrinsic evidence is also always admissible to show
that an agreement, whether in form of u simple contract or of a
bond or covenant under seal, and whether the evidence be or be
not consistent with the terms of th.- contract, is illegal in its
matter or purpose upon any of those grounds which render an
agreement void by reason of illegality (o)

.

(«, Jii'!/hy.B,uoi»t\HM],lOA.&K. ISi ; 1 Ex 154
300

;
f»--nivall V. r«™,V. ( ISa.l) 12 ;«) See ^.„, ,,p. >0% 23J, M-.

MJ.M. V. .<»„«» (1817), 16 L. J. Ex. 341 '
I 8.u. L. U. S.'.S. See^

, p."l3

lUegalitr.
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htrurtiou t
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lnInii^fK fii
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CONTRACTS IN WHITING.

Skct. III.-CONSTRlTtTION OF CONTRACTS IN WRITIN<1.

... >*"«
(.onHtnii'tiiiii of writton cimtniiita MonvH to the court <'imtract«

partly in writing -pnrtly printed anii partly writl.n— putui.
tnntion ^^^

• •Mienil nih'n of i ii,tni<-tion :— ii>.iirdiii>t to onlinary mcaninir . U'^
Conpitrurtiim ncninlinif tn the K^nfMl intontiou ciirrcvtion of

ntintnkiK— noTcrul »Titiii({iH lonntrm .1 tn^etlirr I4ii

flomnil wonlii rentriiUHl by pnrtiru >r itpplicatinn- nvtriitnl to
thlnim iJHsihm fUn il»

I 1)4

Coimtnii-tion tn favour of vitlitlity no
('on»tru<!tloii ..f worilH uirainKt the piirty u»inir them- ixcvptionN

i'on«trui-<l "triclly 1411

('oii»trurti»«' I'uvenaiitH nnil contrui-t" - uovcniintu in I.hhoh- in
nrllalii ,,1

CoviiiunlH inipli»I in luw < >.vf>niint» implitil uoiUt thi- Convi'v
iintiinf Art "

|.-,4

The rules and principlos of tho construrtion or iiitoipietation of
written controots nro the miiw in all courts, whethor adniinistcr-

inp law or equity; though the doubtful construction of a contract
may be a sullicicnt ground for refusing sjuvial equitable reniodicN

and leaving the parties to their strict legal rights («;. They are
also the same for all written contracU, wliether < nnfiiined in an
iiistruinont under seal, or in a simple agreement in writing (/!»;;

nor is there any difference of construction for menantile contracts,

and those made for any other purpose, further than that the words
may have a special mrreantile or tcrlinical meaning (<?).- -Tiie

construction of a contract in writing, as of ail w ritten instruments,
and also of the expressions used therein, belongs to the court alone;
and it is the duty of the jury to take the construction from the
court; and although it is the province of the jury to find, as qucs-

Chilm»fc.nl, L. S,„lt

IH^VS;, Jl L. J. V.
A I»eiJ. &.r. :j:h.

*) Eninborouffh, C. J., Sfdilnii

-i-llfifr ISII),, 13 Kii^t, 74.

<; Jcs.wl, M. R., Sinitfiliri/ V. /toil-

ilitch (ISTf,), ia L. J. 0. 1'. fiSO; I C. I'.

D. 37(i.
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tion. of fact. tl... oxi«teno« an.l natun, of cu.t«.u« aud ..H,.go., or
the moaning of «.,r.lK or ,,|.ra«, ,.«..| .„ ,o.n,.,<.,.., i, „ ,o, ,1...
court to pronoun. o u|..>n tl.e moaning of M... eon.rurt Uy .1,. li.-l.t
of tho o,roum.tan..M «, .inrorUine,! (,/;. Tl.n .s.,,,,.. ruL a,,,,ri..H
to foreign contractH; il.., .onHtru.tion of wlml, i* f„r .1, •

'.'..rf.
after tok.ng evuleno,. of tho translation un.l nuanin^ of th. «ord-..
•nd of the for...g„ hiw and ruK.« of eonHiruction (« . Whon. awruten doc«n.„„t ha« bc-n lo«t and ^.on.Jary ovidon... i. .iven
of ,U contonU. ,t u «till ,ho provin... of Ih. .ourt. and no, .f a
jury, »o de,-.de upon tho ..vidono. of itM .„nUmts (/ . .\ |«o „ |,„r„

^0 contract » ..ontainod in ...vral lotlor. or writing. ..onn.-t...!
together, th.. construction on th.- « hoU, is for tho ...urt (., But

verbal, it boeomos a .jucst.on of fa.t whi.h u,.n :„ m.l.n.itl. d to ajury upon the whole matter what are tho term, of .l,„ contru.t (h)Tho consent of a party to a written contra. , .nuy i„ ,..,„.,,.| I,;
given by parol, and whether tho cons.M,t so ^uvn is al.soiut.. or
conditional is a q.iostion of fu, t upo„ ,|.,. ,.v„lo„.... ,i |i,„ j,-

the consent be giv.n in a letter or w.,ii„. ,1„. .o„s.,,.. tion i^ f„r
the court; nnd whether it 1.. absolute or , on,i:ti..„al Is u ... ,i.,„
of construction only (k). And as the .onst.u. .,..„ „; ..„,„,,,,
18 a matter of law, a party is deer.iod to r,„.h,-„t ,„ |., I ,„„„! I,v
tho construct.ou which a court of law shall ,„„ „„.,, ,|m- n,.in.'-
nient(«).

Printe.1 forms are fn-pi.-nfly us...| i,, coM.nn.vml , on!,-,, fs ,,«
poh,,,.s of insuran.-o, charterp«rti.« an.l hi-'s of ladm;?, where the
greater part of th.. provisions is invar..l,l,. ami UMif.,rn,, an.l
of a known an.l .lelinite m.nmuw, any n.odilication in f.-rn, rc-
.pure.1 by tlu> r,rcun.stan...s In-ing suppli..,! in writin;,; an.l it is
^-enerally true that the importan... of wonis .|o..s n.„ varv a.rord-
ing as they are printed or writt.-n. -The wor.ls 8up,.ra,kl...l in
^vTltlng aro entitled nevertheless, if th.-re shoul.I he any reasonal.l,.

Aid. 71._1 ; *,„/,.„„ V. .V,,,.,,.,.,;
; ,si:t

l-; .MS
•

• '^- • • *^" '''•"'""'
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vm. IV.
"tct. III.

< '<>iitni(>t

piirtljr in

writiujf

C'Dntrart

I«irtly

lirinrc.!

iiiifl pnrtlr
« t ittcii.

1' I- •». y. H. SI
; 11 Q. U, ...J.

,v<«i'/ V. ^V/zii*?,-/- ;lsii|
, .i:) L .1 ( P

>»>: lliC. n. X. S. SI; llo'n.-.y.sl,.„M
'IS77

, Iti L. .1. u. ». Ml ,
.. An. Cu

l.'i I.

' hi Snra y. /'Ailli/a (lSfi:t:. :);) I, ,J

''. liH; III H. L C.(!i4: i%,/f,„n, v.
I!,;:tl-ru Til. t'„.

; 1 VJ(I (Jd t, .(. (/ fj
JW; (isui) I Q. B. 71).

(/) nrritiiiv. //oi»*;f//.i»,jH), •.'7 L. .r.

(.'/) A'(v/ V. i;.i^,irortli Is.-.^i, fi |,, .f.
r-i. 1 : 7 K.\. ry'j:,. Sir (ihi,; p. i oj •

/""',
i>.

IIS.
F " >.

\'" '/'"'' V. Il„nr /;1S1!P. in T, .1

Kx. 1.-.; I Kt. fiSI.

(' Se.' ,iiit,\ pp. 1 It. ij,(.

fX-) t'lttniMi V I//.^/- ^IS.^7' .1^ \ I

Ks. :il.
* ' "'

' '

_ / lUrill V. Hiuith (IS72), 41 t,. J. {;

I-'' fx.'*- '* ''*''• '*"': at'inirf y.
A'"«'./y;No. L> IN9ir, 1.) Ap. Cb. 108.

I
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^^''^ doubt upon the aesuo and meaning of the whoiu, to Imvu n greater

effect attributed to them than to the printed words; inuttniueli as
the written words are the immediate liinffiiufff und words selected

by the parties themselves for the expression of tlieir meaning, and
the printed words are a general formula adapted equally to their

case and that of all other contracting parties upon similar occa-

sions " (m) . Hence words which are obviously left in the printed

form by negligence, and which are inconsistent with tlio words
entered in writing, may be rejected (m). The filling up of blanks
in a printed form with lines is presumptively done only to pre-

vent them being tilled up with wordH, and not to cancel the whole
passage (o). In a bill of lading the printed words " wciglit con-
tents and value unknown " were held to bo consistent with a
precise statement of the weight in writing; being construed as

meaning merely that tlio pai ty signing did not intend to bo bound
by the statement of weight (p). VVhue a Itiil of excliange wiis

drawi. for a sum written in words in the body of the bill, and a
larger sum noted in liguros in ti'!> margin, the bill being Btampi-d

for the larger sum, it was construod as u bill for thu written sum
only, and the ambiguity being patent, evidence wus not admittid
to explain it (7). If the document is partly written or altered

with a material capable of obliteration, as load pencil, a pre-
liminary question may arise, wliethcr the part capable of oblitera-

tion is intended to remain part of tlio document, or nicicly as
matter for further deliberation (r). Words deleted and initialid

form no part of the contract, und cannot bo road for the [lurposo

Punctuation, of construing it («).—In deeds and other legal documents, also in

Acts of Parliament, it is not usual to insert stops or marks of

punctuation; and the court must read thorn wit" "ich stops as

will give effect to the intention appearing upon the wi.ole instru-

ment (<). If, however, stops, or capital or italic letters, or in-

verted commas, cr any significative marks are introduced, thej

(»i) I'rreii,: Hnhtrlfou v. Freiieh (ISOli),

4 Eiiht. l;i6 ; niuckburn, J., Joiirr v.

Hrnlni Mmmi Im.,: (IH7'i),41 L. J.'y. B.
a.iU ; L. R. 7 y. B. .JH;i ; tiliiim y. Mm-
gtl^mi MKSH), fi'i L. J. Q. M. 46fi ; (lsy:ij

A. 0. .-ISl.

(«) IhiihiiiiH V. I'mihriikr ,1877, 4ii

L. J. Q. B. l»!l ; 2 Ap. C.i. .;S4 ; HV../,n/
.(»«<. r„. „/ /uroHio V. I'ou/f (l;in:i), 72
L. .1. K. B, :j'. : (iy<l3i I K. H. :(7S.

("> liiiMiii V. T'lnr (is6;i), aa L. J.
Q. B. '.17; II B. A; S. 2W.

( p] Jenu-t V. Ildlh
( 1867), :'.0 L. J. Ei.

149 ; L. R. 2 Kx. 267.

ill) S<iiin<l,rmH V. /'i/<rr '1H39), 8 L. J.
C. r. 227 ;

."> Bing. N. (". 425.

(;; /,«./» V. .1,111m (1849 , 18 L. J. C.
329; 7 Hare. 411).

(.) //ly/M V. Itiitlnn (1878), 3 Ap. Ci.
.'>.'i2.

{i; Keiiy<)n,C.,I.,/fc,v..tf«i<in (179(1),
4 T. R. K,:,.
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must be allowed their proper effect i„ construing the inBtru- c. iv.
™ent(u). °

Hret. m.
Some rules and maxims are laid down in general terms for tho «"n..ruction

construction of written contracts: -The leading rule of construe- S^fiv**"tion 18 that in construing wills and indeed statutes, and all "'•""""k
other wntten instruments, tho grammatical and ordinary sense of
the woi-ds IS to be adhered to, unless that would lead to somo
absurdity, or some repugnance or inconsistency with the rest of
the instrument, in which case the gramn.atical and ordinary sense
ol tlio words may be modilied, so as to avoid that absurdity or
inconsistency, but no further " (x). The woris used are pre-
sumptively to be understood in their plain ordinary and popular
ineanmg, and in tho sense attributed to theiu when tho contract
was entered into; t.ciinical words used in toclmi.al subjects an-
to be uiderstood in their proper technical meaning; and mer-
cantile terms used in miTcantile contracts are to bo understood
>n their ordinary mercantile meaning (y). And it is imma-
terial that tho interpretation adopted upon a consideration of
the eiitiro instrument is not that contemplated by the parties at
the tune of making the contract (.').-Accordingly a contract for
the supply of g.>ods terminable on the " insolvencv " of tho
buyer, was construed according to the ordinary nieanii..' of in-
soKviuy that is, an inability in fact to pay debts; and"not the
techiueul meaning of insolvency bv statute (a). A covenant in
a scpaiati.m deed that the wife should not "associate" with -i

named person was constr. ed literally to inelu.le all intercourso
whatsoever, and not to be r.«trictod to criminal inlercour.M) (//A contract stipulating against carrying on a business ^' in
London," was construed in tiio proper literal meaning of "

TIk
City of London"; tiioie being nothing in the eonl.x^ or in the
usn-e of the business, requiring a different meaning (c). A

Sir'^i; Fr?%rnr"'-'
"" «-« " ii'-.t t- it.'-

„'- ^"
;
J\'''^''yl^'i''. ':'/ v. /•„„..,» h. i,. ,i.-„i.

^ "• '

(IS), 2i, I.. .1. r. )S1 : ,; II. I,. (•
(il

AA.IV V. '/,«',„, ;19l|,i
_ 72 J^ J JJ I,

111 : I'.Hii , k; Ji. .-,.•„;.
'

/ /•.,«,. l;.,l„,l.,.„y. /,,„,/, |xi|:i|_
I Kii-i, lij.-,

: A>ln..„tl,\.li.,ii;.,,l IS?:;« r„ .t. c. I'. .-,7: I,, li. „ (. ,. .,„:

Hull V. i„ii„,,- (issi), .-,() I, .1. (
.III

.

IM'li II. 71S; i;. ir. /.:,. V. /„,,„/V,;
I „ I. ' I ;,,,!„ (/„„ ,;., lUD.s , 7^ ]_ .1 ,•

[III I'.iil.r V. i:.,ys.„,, isj.v. :, r, .1

I'.x. 1: JO. M. \- li. t;i7; /;„/,//,,„„,/„'

V. /;„„./ lis.).-, .
,-,

I,. ,1. K. |{. .17.
,

A. \- K. 'l::-j.

'.) Ih,„„r [l.oni) V. A'.,,.//-' (ISiiii , 1

I.mill. I! 7.
.1,1

> .»'•/.„ V. M.n, ,:isiii, i:(L. .1 I'\
I'': M M. .V W. .-,11.
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warranty in an insurance against "iron" cargo was construed in

the ordinary generic meaning of "iron," as including steel (d).

Upon the same principle, a proviso for re-entry in a lease ex-

pressed to take effect upon breach of any of the covenants " here-

inafter contained," is applicable only to such covenants as follow

the proviso, and if there are not any such in the lease, the pro-

viso is inoperative, although there may bo covenants preceding

the proviso (e) . A lease expressed to bo determinable in seven

or fourteen years, "if the parties should so think fit," was con-

strued literally aa determinable only by the consent of both

parties (/). And a deed of assignment of a debtor's business

upon trust to carry on and sell the business, and to divide the

profit* and proceeds of sale amongst all the creditors in propor-

tion to the amount of their debts, was construed, according to

the natural meaning of the language, not to admit of any
resulting trust for the debtor in respect of a surplus produced
by the profits and sale over the amount of the debts in full {g).
By the same rule, upon a question arising as to the meaning

of the word "or" in a contract, it is to bo construed in its

ordinary and proper sense, as a disjunctive particle; unless the
context or the facts to which the eontraot is applied require it to

be construed as a conjunetive particle equivalent to "and"; or

as merely identifying the connected terms (A).

A concurrent leading rule of construction, which may (sometimes

operate exceptionally to the former, is that the particular words
of the contract are to bo construed witlnofereutv to t he intention

•hawii from whole; as expressed in the maxim. " mhn hitenlioni

tleJwnt imrrvirv" {i). " It ought to receive that construction
which its language will admit, and which will besl cflVctuate the
iiiteiitio!) of the parties, to be coUectetl from tiie whole of the
iigrecmeiit, and greater regard is to Iw had to the clear intention

"f tiie parties than to any particular words wiiidi tlnn- iriiiy have

' '/ Hurt V. SfdHfiiirif Mttrittr Innrr
IHSS), 6S L. J. Q. B. 2S4 : 11 Q. U. X).

ITO.

'.'] J),,e V. Ii„.l,i-i,i I SI.11, 4 M. & 8
•-••i.i.'

lf\ Frir^ll \-. 7V«n^f/- I864K 34 L. J
Kx. fi; :i H. kV. l.is.

v) Smilh V. r,,„Ay. (1891, 60 L. J. C
<107: (1H91) A. (". -297.

[h: IIM V. ItniitKr ISitfi). .I L. J. Ex.
172; 1 M. & W. ;i4;i : Klhult v. 7>i;wr

IS1.i\ 1.-, L. .T. C. 1'. 4;> : J C. B. 448;
Tiiliu- V. //(«;)#•/ i'lS.')(i), .MP r,. J. Kx.
78: .5 K.X. sue.

(1 SmiIIi v. Ci.lliplnll JSH'J), 1 L. J.
K. B. Ct: .1 B. \- Ad. 1st: Itiqhif \
<i ir. It,,. (1SI9, 18 L. .1. Kx. 404; 4

P:x. 220: Simrrv. //i'/..>/ (ISTsi. 47 L. .1.

<". 207; 7 Ch. I). 824; Hirkmorr v.
/iiiiimtr i]it02\ 'i L. .1. ('. !Mi: 190:t(

1 Ch. Lis.
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used in the exprossiou of thoir intent" (fc). But a clear pro- Ch IV
vision, unconnected with the other parts of a written contract, ^'":^^^-
must receive a literal construction without any qualification (1).
-According to this rule, the operative part of a written instru- operative
ment may bo construed with roferenoo to the recitals of the

*"^^ ^
object and intention. " If the recitals are clear and the opera- I'li^lSdlT^

''

tive part is ambiguous, the recitals govern the construction. If
the recitals are ambiguous and the operative part is clear, the
operative part must prevail. If both the recitals and the opera-
tive part are clear, but they are inconsistent with each othor the
operative part is to be preferred " (m) . The operation of a
deed conveying land may be extended or restricted by the recital
of what is inttmded to bo conveyed (w,-: r-Ious.s and powers
of attorney are usually expressed in general terms, and <'reater
effect 18 given to recitals in controlling the operative part tlian
IS the case with other documents (o)

.

It may be referred to this rule that obvious mistakes in a written < orroction of
instrument, such us clerical or grammatical errors, misspoliino-,

"''"*•'^^''

misnomer and the like, may be read as corrected bv the contc^r'
also words obviously omitted may be supplied (p); and words
which are obviously lopugnaut or insensibl.; niav be rejected (q) —
If the subject of contract be sufficiently idontilied by name'or KaW
otherwise, an additional description which is siiuplv false and in-

•'•"' "I"'""
applicable may be rejected; as expressed in the maxims, -falsa
demomtratin nnn nocet cum do corpore rowitaf," and "

rerifas
mminis tolUt rrroiom demumtratinnh" {r\ But if the (nu>.s-
tion is between construing the words as a restrict ive limitation
or as a false description, the former construction prevails; ac-
cording to the maxim. "wo« accipi dehcnt verba in faham

k) I'll- riii: fur,/ V. /Inr/i lS4'i). 17
I^. J. Q. B. lU; 11 y. B. S-)2. S,-..

/!' /.uliilni, r„r;i.) lUIO . 79 h. ,1 t"
'i-'2; (I'.HO, ICh. .•114.

(/) ](/««./ V. ll.iiHCffk ilS4ii;, IS L .J

*'• 1'. 7;i; 7C. B 31(1.

Uii) Kslii-r, M. K., i:.r /.. IiiiKiH (issili,

KQ. B. I). 'JSO.

>l U'uhh V. Tlirilllii.ll (IS.'iO . VJ i„ J
(^ B. LIS; 1.5 Q. n. 7,!i; /,.„„/.,. V.
h'miiii/>iiH 1.1,1,1) (IS.'ih

, :!.; 1,. ,1. ('.

''>>
\

i K. & J. 7.>3; J'lii,,,- V. ./,«/„,
ISiiii), :j.-. L. J. V. :)J9: L. U. l K,,

:i6I.
'

(ij) r,tiil,,\. Il„m,ri>l„ii,i (ISli , t M.
•V 8. 4.'3; Viinhij v. CmiH, ;1ss.')' .)4

I.. J. C. 577 :
-19 Ch. D. 500. Ste ;,m^

I'l. IV., CIiH]! VIII.
(/' H'iIm,!, v. /CiAm 1s.i4., .'j Ij J

<-'• i'.!»7; .-i II. I,. C. Ill; M.,„i„„„„i y
I., n„„ (nm:(. --i I,. .T. K. n. 49(1-
'y.m)-X K. B. -jlfi: y,v />.„„, V , l!,04)
.-•! L. .1. ('. 7y.-i: fl!)ii4, -J cji. 4<„j'.

VI Fii,i,ii;ll V. ruiimhes lsi:i !•)

\. .r. <•. V. 2i:%: r, M.in. \ (J. 7;i(i"
li„d,i,„i, V. l',,„h,„l,. (1S77. 41, L j'

Q B. 109: -l A,.. Ca. ^^4 : Chr'.hxr'.-
l-iif r„i,„H,ti,e V. Lruit (1S81), .',0 I. ,T

C. V. 121.

;,i, M,!,/,, V. I.nrrU (IS74
, 43 \^ j

f. v. I.il; L. K. 9 C. P 107: AV „.'

y,ilioi,nl l',;,rinciill HI, . i,lh:)„jl,„iil . 187iil
^OL.J. B. 11: 4(1,. I), 241: l-:.,rlu y
l!,iihl,.,if is.-s

, ,57 L. J. c'. (i.VJ.
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demonatrationem, qua competunt in limitalionem veram" (a).

A bill of sale of "all the household goods and furniture of every

kind and description whatsoever in the said house, mort- par-

ticularlj' mentioned and set forth in an inventory of even date
'

was held not to be " a case of false demonstration, but a restric-

tion of the operative words; so that nothing passed except what

was specified in the inventory " (<)•

Upon the same principle if several deeds or writings are con-

nected as parts of one contract, they are to be construed with

reference to one another and to the general intention (m). Thus,

a bond and the condition of defeasanco are to bo construed tog»;ther

as one contract (x; ; and a lease and counterpart, being in the

same terms or intended so to be, make but ono deed in law, and

a mistake or ambiguity in one may bo read as corrected by tho

other (f/\ So with contracts by letter, (,'ach letter must be con-

strued with reference to the whole correspondence (2)
.—Conse-

quently, if several documonts construed together operate as a

bill of s.ile it is held that all must be duly re<^isterod under tho

Bills of Sale Act8(o). And if a collateral contract construed

together with a registered bill of sale operates as a defeasance

of tho latter, the bill of sale is void because not complete (h).

It is a rule of construction that general words are to bo con-

strued in application to the particular purpose for which thi'v are

usetl; according to tlie maxim, "verba ijcnvralUi rextrinqnnhir

ad hah'tlitatem rri vrf prrsnnrp" Hence general words follow-

ing an enumeration ol specilic thinjrs, esjjecially where the li,st

is exhaustive, arc construed as applicable j/rimarily to things

ejiisdem generis with those before specially enumerated (c). A
policy of marine insurance stating amongst perils insured, "re-

straint of kings, princes, and people of what nation, condition,

(r. .Vii,,t, V. r.iml/ ISTl), r.\ L. .1. .--> Sn'iii.t.. p. 11<1.

C. p. Kii ; r.. R. !l C. v. 1(17. " H'rhft v. /.»<«• v/»r'« Co. 1S!11 ,

'7, l\;^-l \. linirrUffe ls.-,i;, 'JO 1,. .T. lii) 1,. .1. t^. H. 4',i:' : isiii IQ. li. »i;is:

Kx.-.'H.i: (JK.x 4117. .)/«.'« V. l;,i,«r fiyiiVi. 71 I,. ,1. K. li.

[n\ ir/,i/',ynni V. S1H1//1 (lS.i4'. 1:', 4')-i; :l'.lii.V A. C. IMJ.

L.J. ('.(HI: :i IV «i. M. A: <J. 727; '• K,l,i;„,h \. M.ir.ii:- IS'.H ,
C.) I.. ,1

.

r;,t,t,i,/, V. .N.//.,./.,/.. .V- IhahHnrih rm) ,v y. B. Sii.i : 1S!(4 1 »i. H. )S7.

lltM 111. ISHJ .
.•.] L. .}.('.. N'2H: Jl Cll. <r) O-UMpti.H V.J.ilT-tt ISS.) ..".) L.,I

D. 7('il. ('. limi: W Cli. I). 2!iS ; Ih.hUioh v.

(.. '„/,. V. Iliihif 'lsiS>. 7 L. J. O. S. .V, l.r/''iii lli(i;i
, 72 L. J. C. (;17 ; l'.'(':i

K. B. 2!) ; K R. & r. .i(iH. 2 <'li. 2(is : /..(/...,/ v, ,vi,/,-, ,.(,, I'.iiis
,

7 MalHi.ir^ V. Smiillirmul fUlloi. 7'.( 77 L. .1. K. I!. il'.iS : (I'.Xis \. ('. 2;).'

I., .1. C. :t_'2; l!ilii 1 Cli. 777. .S<i- 'nir.niuii, v. /M/c.;,/ .v..v. r,. liinli,
-'

lo'f. I't I.. C'liiip VI,. S,..>t. I. ],. J. K. H. 2S7; I'.ii" 1 K. It. lln
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or quality soever, " was construed as including people ooUec- tin. IV.

tivoly or their ruling powers only, and not individual people (d). -— "

^"'
^

A policy in the ordinary form against "all other perils and
losses" is restricted to casualties similar to those spocilically enu-
merated (e).

It is a rule of construction, concurrent with the above, that Comtnictioii

between dillVrent meanings that is to bo preferred which tends to '"iwlty""'
support the contract; accoi-ding to tlio maxim, " vrrha ita sunt

intelligenda, ut res magis valeat qmm percat" {f). Thus, the

expression "from the day of the date," wliich is prima facie

exclusive of the day, may bo construed as including it, if neces-

sary to render the contract valid (g). A state luunt of the con-

sideration of a contract which might be construed in tiio past or

present tense, as in consideration of ' having agreed " or

"having advanced,' will bo treated us an equivocal phrase sus-

ceptible of explanation by parol evidence, or taken as referring

to a transaction simultaneous with the promise in order to support

it, and not to a past transaction which would defeat it (/t). Where
the parties nametl in a deed covenanted in a manner which pur-

ported ta bind tliem in a corporate capacity as chunliwardens

and overseers, it was held that inasmuuli as they Imd no corporate

capacity to contract to tlic clTect intended, tlie deed must l)c con-

strued as binding them personally; and an express proviso against

any personal liability was rejected as repugnant to their cove-

nant (/}.—And "it is a general rule, that whensoever the words
of a deed, or of the parties without deed, may have a double

intendment, and the oni> standeth with law and right, and the

other is wrongful and against law, the intendment that standeth

with law shall bo taken; ' as expressed in the maxim, " ra rst

arcipienda interprclatio qua: vitio caret " (k)

.

A rule of construction, subordinate to tliose above mentioned, WonU
requires that an ambiguity of expression is to bo taken most Mrictly"*

Wl XiJ.itl V. l.mlnmiliM (17M^, 1 T,
R. 7s;j.

('; Thtlniin ififi Mt-yxni Mitritif /hh, v.

If'miil/an ISS7;, nii l/ ,1. I). B. 6h>:
IJ Ap. Ca. 4St : \..V h'mitsUril v. Till.

,imm^ I908I. 77 L. .1. Q. H 1)77 : IWIS
A. C. Iim;.

.' / /•..//,»'. V. stun, ISK). in L. J.

«i. B. yvi: II Q. B. in:i;t.

(yl V'lriliy. J,ri'ih(hi<kr (17771, C(iwp.
714 ; ll'iUiiimi V. Oiistnii {lS4(i . l.'i L. J.

ii. B. :;.)'.); ')
(J. B. l:!7.

(/i) ll.ii,j/i V. /lr„oh is;i9 , 10 A.,V E.
:;n9: i,;M^/ir,/, v. .vhw 'is<7 , lii L. J.
Kx. •.'S4: I Kx. l.')!.

i) fiiniir:illy.r„„iuhrit{\MV, 12 L..I.
r. I\ iM: :, Man. \: (i. 7:i'i.

(/; I'll. Lit. 42 a; Biuoh'h Miixims,
Tract*, p. 47: Kuv, .1.. .!/.//« v. Ihin.
Ii.im {\m\\ (ill I," .T. C. .iii7

; (1891',

1 rii. «9n.
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Past I.

Il

i.. a

strongly against tlie party using it; as oxpressi'd in the maxim,
kykiiiHtth. "verba fortius accipiuntur contra proferentem." This rule is
IjCTjHinumid

^Ijp ji^gj. ^^ jjg resorted to, and is never to be relied upon but
when) all other rules of construction fail. It is applicable,

according to its [)urport, only to such words as can bo attributed

exclusively to the one party, and not to words tiiat are the

common language of both partit-s (/). Thu*, a guarante.- for the

supply of goods contained in a letter writ tin by the surety to the

un>ditor was construed most strongly ajrainst the writer, ns con-
st it utiiifj a (ontiiming guarantee, and not confined to one oeca-

sioii only (m). A distinction is taken between an indenture and
a de«l poll; in an indenture executed by both parties, the words
may sometimes bo considered as the words of botii, but in a doed

poll the words useil can only bo ascribed to the executing

party (n . A policv of life insurance, which is ordinarily pre-

pared by the insiuauce office in the form of a deed poll, is

construct! most strongly against the company: and a policy ex-

pressed to be made upon the basis of a declaration of particulars,

and subject to tlic condition that if any statement in the <leclurii-

tion was untrue tlie policy should bo void, was construed to refer

in the coiiililidn only to statements intentionally untrue, and not
to tlie statemo'its merely incorrect (o)

.

In construing grants, the words may be imputed to the grantor

only, and taken most strongly against him; but the construction

of a jfrant must be upon the instrument considered as a whole,

and therefore the habendum may bo used to (juulify the general

terms of the grant 'p> Also the covenants of the grantor are

to bo taken most strongly against himself, due regard being
paid to the intention as collected from the whole context of the

instrument (q).

AppUcatiou
tognmta.

Ml I

Jjjli

[/ Bacon's MaxiniK, rcg. 3, Tnu'tH,

pp. 4 J, 4(i; Slii'pp. Touch, bv Preston,
87, SH; llirrill v. finirr .ISM), !» Ap.
(\. :t|.-..

( /-) Udivrearf v. Smff (IS'iQ;, 8 L. .J.

O. S. C. p. 41',; C Kn\t. 1\\.
hi) I'liriV'iie V. CI, U\i\\y , \ Wms.

Suund. i4S; JfiHul \. ri,i,f^r Mi,m»' <;,.

(ISI'.I). IS L. J. C. P. I'JW; 7 C n. ilDli.

Sro h.nitny. rndiccl/ i\HH\ , IS Oh. I).

354.

(o f'i»il,ii T. Miiiirhi^lrr .f I.oiiiliiH

A>»-r. ls«:i). :!.> L. .J. Q. B. l.M: 3 B.
tc S. HIT; Uuniiiiiiiiii v. Sceptir Life
Aintr. 19(1.5). 74 L. .1. ('. 2:!1 ; KioV))

1 Ch. 'M'<^; Jo,! V. /!» I'liii'ii 4- Crmrii

Inrte. fI908 , 77 L. J. K. B. IIOS;
(1008 2 K. n. 86:1.

iji) (iwltil/r V. OMs 1826), 4 L. J.
O. S. K. B. 2S.; 5 B. & C. 7MI;
n'nlnriiliirw Slniiiiil 18;i;il, :t L. .7 Ex
.3fi(i: 1 Cr. & M. (144. Sw Willcs, J.,
m//i,i,i,« V. .fitiiir.i M867'i, 'tfl L. .T. C. P.
2.5<»

: L. R. 2 C. P. .iSl : Jtssd, M. R..
l.n,li V. Miiirdir 1874), I.,. R. (I ( li.

(ifill. n. ; Hnil Tmil,,,- v. .Sy. llrlnia 1877),
40 L. .7. V. 8->7

; f. Vh. D. 270.
[il Slicfip. Touih. l>v Pnstou. \i. l(j!')

;

liiiniiiiiiii V. H'i;;iht .'K'JHi, 2 B. i P.
18; Sin, III V. I'lmi/ituii (1832", 1 L ,7

K. B. 43; 3B. & Ad. 189.
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But. Willi written (loiitiiicis, il vpicssimis ol' wliicli uro airieiMl

to by hotii piiiticH, anil (111111111

to till- iitliir, if 11 stipululioii i» capaltli' of t

itll|>llt<Ml |l> till' (IIIC llll)|-|> tllllll

uo iiii'aiiiiiirt<. »>ai

oqualh .oiisiNtunf with tlio iaiifrua^'i' iiiiplovi'ii, that shall Im

adopteil wiiieli i» most, against tin jx'i'MMi iiiakiii;; llii' |iri)iiiiM' iir

tii. IV.
Skct. III.

I ''lotritotii

ill wurdN
'vimmon tu

l«ith puitii'*.

oovoiiuatintr and in favour of the otlnT party (,/• . Tho conilitiun

of u honil is coustruud in favour of tlio oljlij.'or Ifivlrirtivi

oonditions of sale an- toiwtriu'd in favour of the )iiiri liasir (

/

And ilh tlpiakmi.', wliiTi' tliiTi' ari' srvi'ial \\a\b in wliii

the contract niiiflit Iw purfornii'd, that niodf i> adojitid wliicli is

the least piolitahio to the plaintilf, and the least hiirthciisonie to

the defendant" {uj. Ipon the same prineiple where there is an
absolute promise, either in express term- or im|ilieil. mil an ex-

ception enifiafted upon it, theeveeption is to he eoiistrued .striitiv,

and extends onlv so far as it is .'vpressed with eharness and
certaintv

; and if the lanfruaffe of the exeeptivf elausi' he contra-

dictory, ineonsistenl or obscure, it will not iiualifv t

Kxi'cptiims

ouniitrueil

"trictiy.

liahilitl

"thie\e

lie treiierral

'I'liiis, the exce]itioii in

(Ual

if iadini.'- of loss hv
' wa- construed to apply only to thieves from without

and not to thieves within tlio Hhip who were under the control of

the maslei

should he carried "at nioi-chant's risk, ' was held ti

,,V . A stipulation in a eharterparty thai dei k I iirj^o

'pt on!

the liahililie- of the shipowner as carrier, hut not a clnim d
general aveiiii;e for the jettisim of deck

owner eiin only relio\e himself from liahilit\ lor tl

his

.\iid a ship-

le ne'rlij,'eilce of

s servani- li\ unei|Uivoiiil expressions of intenlion to do so {^(r.

,'raiit isUpon till >ame principle an exception f

construe d strictly a-rainst the <,'rantor (/.<

rom all alisoliiti

It is a principio .if eoiistnietion that anv words in a lieid which
show iiii a<;recment to do a I hi a coMiiaiil ll

(-.'oiistrui'tive

rorenanta
ami ciintrai'ta.

Is.-. Hi Be
loa; /hi-iiii: .Uri ,.i,,i,/ V. M-i,/Jn, 1S73;.

L. R V. C. L'l'J; /:i/„

* l'.../..-. Arnilihl III

"HL. .). K. H. iis»: (I !•()'..) 1 K. H.
.- luitl,, V. /(•,./,,.. iiiiiT , 1 \\

Saiuu] .SI.

( I '.'O'.l
,

It Kiiisflit-lliii

Miifip 1S4«
V.-C, .•^,til„„

'. I "11. e. c.

Mauli-, .1.. liA-kliii .11,.

[Win . IS L. .t. ('. r. 74; li <'. H. su.

(lllO.i

/•;/,/./ Hiiitlniiik

/Inl.Jl 1,1,1:1 .SI,

;.. .r. I', c. Ill:
fliHI'l:,

/,vl,.i

•IIKI!) A. ('. ii'.'.l.

r/i,,,,/ \ I,,,,If n;^i,.

ll. \i. '.1 tj. B. .>lfi

isrj . 4:i L. .r. g. n.

/.•„.//</' issii

|^ n. \T\: \> Kt. H. I).

n, 1;

;i!iiii, P.
I.. ,1. V.

ii„>ii,, iWW,
{ mn.v, .\. c. !i;i.

.-• iiiiii

.

74 L. J. K. B. -.WW:

(I, n„!i,, V. Ih. ISl'C.

I.. .1. K. B. ri.iS : I'Mi.i A. C. (). S. K. It. ;!1 1 ; .1 B.' .V: C. M.! : .V,

L. .1.

.\,u. MM);
II

L. .1. K. I! SJ; IMIS A. C. !(!; ll,.,

tir,,l III. -i' I,/,.,, .III''.,1/1,1 A ll,,„.i

V. l!,f/„/i VM->\ 71 L. J. f. i\r,2
:

(,- 1 O.m. 111).', lit. r.jniiaiit A-',
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PamtI.

CoTenantH
in leaww.

always matter of construction to disLuvor wimt i» tlio wnso aiul

meaning of the wotda employed by the |mrtio»- " In boihc cusi-s

it is discovered from ono single cluuw; in others it is only <o ho

made out by the oompariNon of dilVcn iit iind perhaps liistunt

parts of the same instrument. But nftor the intention iui<I mean-
ing of the parties is onco ascertained, and the ujrreenient is

once inferred from the words employed in the inxtrunicnt, »H
difficulty which has been eneounterod in arriving at sueh meaning
is to be entirely disregarded. The legal ellect and operation »f
the covenant whether framed in express terms, or wiielher the

covenant bo mutter of inference and argument, is |)n'( isely the
same: and an implied covenant, in this sense of the terni. dilTers

nothing in its oj)erotion or legal cons(<qiieii(e8 limn mi express

covenant " (rf . Thus, if it be mjrpfd between A li. lliat B.
shall pay A. a sum of money for his land, and botli pMrtics .seal

the agreement, liicre is a covenant by A. to convey (he laud, lor

"agreed" is tlu' word of both(c). And in peneral. a deed in

v.hicli "it it agreed and declared" that propnrty shall lie .si-ttleil

or dealt with in a cort^iin manner is construed as a coveiiniit liv all

the parties executing, aeiording to their .several interests, 'hat the

provisions of the deed in regard to tiie jjroperty shall lie . arried

out (/). Ujjon this principle a simjde acknowledgment ol' a debt
in a deed under .seal prima fiieir imports that it must lie paid, and
therefore a covenant to pay it: but if it apfiears to l.e made Cor a
special purpose, as a mortgage or sinurity or trust, the edVit will

not be extended beyond the purpose intciidod ^ff\ So an agree-
ment to pay or remunerate a person iiroportioiiatdy to tin,' annual
return from a business or undertaking lor a jieriod of yeai >, mav
import a contract by the buyer to contii a business or Iind work
during the stipulated period 7('. In leases, a co\enant bv the
lessee to repair the demised premises, "tlie said preiiHM^ licing

/MMlnli'i V. SifmfMii, (is.lii , (i Hiuir. lill :

ll'o/iiii'/i/e V. Sl.iniril [\>:V.\ , ,S !,..[. Kx.
SfO; 1 i"r. i Jt. (ill ; A',,,/,., v. <i. ir.

//>/. nsu). l.-> I,. ,1. Kx. tjii: 14 M. i
\V. Sll ; »•-//„/»,., V. /Ill,;:// 1S|.-, . I I

L. .1. <•. 1'. 4S: I c. n. i(i-.>.

Ill I'tiriir. Il'i//iiti„x Y. /Iiini// ISl.",,

II L. .1. ('. 1'. 'IS: 1 C. H. I02.
(, ri„,/,i,„ V. („/, icfi'. . 1 wiM».

Simii.l. ."lis ; li;„il V. r.,f./,.r M, ,„,:.• r„
(isiii , IS I, .'. c. ]'. ::).; 7 c. a nil,!.

^1 /!i />, /.„>• y,/,«/. ,'iss.-, ,
.-,.-, L .T

C. 7;i : :!1 Cli, 1). Ni ; Jt, Siiiiih, \\. N.
(IflOli p. 7.>.

,'/ i;,i,,i,ii;, V. Tiiiili,!- :im;i . l- I, J
C. r. 3:',n; (i Miiii.'*: (i. s.-,|

; hmiimn
V. Il,in,i,i,il (lSf,si. ;i7 I,. ,1. c. .jiig.

I-. H :i(li >>,: ,/„,/,„„ V. ,V. / /,„
i!s77\ 17 I,. .1. C. .iiM; 7 (I,, J). ,•,7:!.

/' Mihilii,i\. Ililrliir isii;t , .i-' L ,T

C. I'. L>.-.| ; MC. n. X. S.i;.-.l: /,', linii.
"•Ill mill /-yirli-ir Af!i'iiii,rrn C„. I.SSS
••7 I.. J. C. 1027: ;;s Ch. T). .V.»7':

lli/'/iii~. III. V. \rh„„ |IMi:.l. 74 I, J
K. I!. 1 ::; ,'1!(II.V A. C. lliii; /i,, ,„",„/./

> /.' ' liHIl". 7.') I.. .1. K. I! ISS-
liKiii •.' K. n. 7JS.
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• ^. IV.

*««T. III.

provioiidly put in ropaii- " hy tin- Icsnor, import,* ii rovonnnt liy tln>

lp»8or to j)ul till' pn-tiiiw'N into rcpiin / . A covoimnt in a Inue

to " keep " pivniiitcs in ropnir inipnrts piiltin>r tlioni in rrpiiir (A*).

A covpniint to plough and (ultivntc the dciniwd promisfu, "oxropt
tlio iul)l>it warren and «li('(>p walk," was lir'Id to import a oov(<nan»

not to ploujirli tlio latter (/^. And a i-ovcnant by tlic truant "that
ho siiall at all times during the term fold the flock of sluop which
hn Rhnll keep ii])on the demised premises upon siieh partx whcro
tho same have heon usually folded," was held to import a covenant

to keep a (lock of sheep u|ion the premises and fold them there (m).
- " But it must be clear that the words are intended to o])erate ns

an o)?reement, and not men-ly as words of (ondition or qualilicu-

tion"(w). A covenant by the lessee not to aasijjn (he demised
premises without the consent of tho lessor, " such . nnsent not

boinj; arbitrarily withheld," is construed, not as importim; a

covenant by tho lessor atrainst withhoMinf? his consent luhitrarily,

but only as a conditional covenant of the h-ssee (o
. And an

assignment of a lease, subject to the |)ayiiient of the rent and the

performance of the co\cnants (ontnineil in the lense, does not

import a covenant by the assifjnee: who is impliedly liable to

indenmify the assignor only so lon^' as he retniiins in possession as

nssifrnoe (p)

.

Tho terms of a recital in a deed may impoit a loveiiiiiit. Thus, <ov™»nt

where a h-ase, after reciting an a-jreemenl Hint Hie le.-s.M. should
,'.',!,Ttiu'"""

pull down an olil huildinir and erect a new one, (ontained an

express covenant by him (o ke(>p and leav(> such new bnildiiii,' in

repair, i( was held that there was a constructive covenant bv fin'

lessee to erect the buil<liii<<: aeiordinjr (<> the rei'ital (q' . A ret ital

in a composition dee(|, thnt the debtor hail nirreeil (o pav a iriven

composition to all his creditors, was luld (o amount to a eoveiinnt

on which a creditor miLriit sue for iii-^ composition 'r'. Ihit tlie

recital of an airrccment do<>s not create a eovi^niuit where there is

(i' I'tiHiiial. V. ,/uMr- 1>4(1!, IH I.. .1. ,, /',. riir, ll'.Jirrifl'ir v. S'"iiir/
r.x. 2111: .i Kx. -':;:(. i\>M . ;i L. .1. Kx. :tr,6 : 1 Cr. \- M.

U- l\n,i.r V. //./,«.• /1S47. ir, L. .1. 'ill.

r.\. VM: ID M. \- W. .Ml: v,,,., v. < T,.!-..,,- v. lii,,,,, IS":! , Cl L. .r.

«-/'..» (ISTS ,
\- I,. .1. C. -Ku: Mil. n. '"''• '^'- ^' '' ' •••" ••''•

Sl'i. (/' ir„tr,n,l,ir V. Sinraril (IS:!:!, 1

' ^t. Alhnis lll„h V. /V/,Ml-r.'l. I. •' Kt. .'IfiO; 1 Cr. i M. OM.
Ill K:i<t, -Vri. .,; K.nln-liiw SaiupMnu 'IS.'iO), II Hiiia'.

m n,hh V. I'tummrr nWX . 1 I!. \ ''H ' * i- '^' -T- '"'

Alil 7411 :.S. P., Si,,;i<-i:hiii;i l:,trl V. . /.',•.. ./v V. ./,«•!,,.,/.,( ISllf,-. I,. R 1

t;n<il-l '1HI9 .
_' H. ic AM. 4Hr. C. I'. 47H.

M
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PakI

CorraantK
iaplM
ink*.

limitation
of imi^ird
aoTmumtii.

on exprw« oovoaunt to »h- f«yml in tliu witiu-«iiiiK yart rc'lutiii|jr to
tho Hatm- «ubjoti-ni«tt«r * . And <it« court ougbtto Ixcantiom*
in upellioi' a covonuiit out .>£ u rtx;it«l of u ,|.-...|; Uvuun,. tlmt itt

not the part of a ilowl in wliioh tuvi'nuiii urn u»milly ux-
prurtMod "

(<).

"A covorwnt hi law in un offroonunt Hhicl. tin law infor>. or
iniplitH* from tlic ii!.c of wrtuin \v«ir<U Iiusuk.' i l<i,<H\n kjftti

operation in llu- tr< ition of an .staU-; ko tlmt, after tlx-y liuvo liad

their primary «.|.eruti.)n in cr.'utii,^ thf o»tat.', flit- law tfiMs tlieni

tt socomlHiy fonc, by im|.lyintr (III a«r»'<iit.'uU(ii tho part of tho
grantor to prute t and pn-sirve tho u^tulo mt i > titosc words already
crcatcti " (u). Thusut ccrnmoii law thu word^ ' give " or '

irrant

imp!id in law a warranty or co\r!iiiii! for titlo(r;. Hut this
covenant wn^ taken .nay by tli. Law •>( Pfjerty Auiendnient
Act, im.'i, s. 4. -Inal"a»o by dr. ,| iho woi d.uiiso" inipliis a
covenant in law for title, an<l for the qn ; .iijoyniciit of th.'

deniistHl iiremisis duriuj,' tho toiin 'y). but ,ii express ei.venant

to tho like »'irit:t supersedes or (juaiifios the iinpli.tl covenant,
according to the niuxiin, " rxprcHsnin jmil < rs.tnrr hicilin,

" and
the lessor may by expn-s ( ovenant limit tho liability to his own
actsr.-;. A < vonant in law is implied u|>on the part of the
lessee from the words "yielding.' and payii ;.'

' used in the reserva-
tion of rent (a).

A covenant in law, us tlio covenant for (juiot enjoyment imiiiied
in tho word demise," is limited to the estate of the lessor timi
ceas<?8 with tiic determination of tiiat estate (/, ,; whereas a cove-
nant in fact, thoujjh arising,' by construrtion only, has no such im-
plied limitation, but presumptively cover> I lie whole term
demised (c). Also the liability of the lessee uj.on mere covenants
in law is limited to his relaininj,' the pii\ily of estate with the
lcs.«or, and ceases u|M>n an a.~isis?nmeMt of ih.. Icax- to another

'»; lliiirrM V. //r.yir^//(ls81>, IsTli P
3.51.

(0 Pir nir. furfnll v. Jlii,lil,h IS.VH
•i» L. .1. V. r. 2'>\

;
.-, r. B. N. S. 8.'iJ,'

«: J'-icui: il'illiamtx. Ilurrilli\n\:>,
14 L. J. r. P. f'S; I C. B, lO'i.

y .\„IW r«»f (1.-,;»<»), 4 C.I. 81 a ; Co.
Lif. .181 n: Stu'pp. Tuuch. \,\ I'ri»tiiii,

ISl, 184.

•i] .V„ir,i' i-iiir (!•')!)», . 4 Cii. SI n:
fl.i.V«.» V. /,//.W ( 1 89.5 . 64 L. J. (i. B.
787; I8;>.v •.'

(i. B. fin. s,p j,,,,,-, v.
Lttiiiiult,n 190.'. 7i L .1. K. B. 98-
(lonn; I K. B. j.V!.

I.iiir V. Srrpl,,,i^t,ii '|s:iS 7 J^ J
C. r. •.'(»: r, Bill*.'. N. •'. is.t.

in] niinlit/ V. //,/«i' 'IBi.Ui, 1 Wms.
Sauiid. iSii, 311.-,. n. ;f _ i;/t,,„„ v.
A,i/ii,r :\Hi:i), 1 L. J. (). .s. K B
1.18; I B. & C. 410.

(* I'liifM V. Ahhoii (18{i2 . :)2 L. J.
Q. B. «7 ; lliii.ii,', V. Ihwl 180.5 \ 04
L. J. Q. B 787 : (l,sf.,-.> 2Q. b. 6H>.

r) li;ili,i,m V. //looW 1841 , 141, ,1

C. P. 98 : 1 0. B. M> UH V. F„r-
I8f,.5), :)4 L. .1. r. p. 201; 19 C. B.
N. S. U(i ; Stnnrt v. Jnii (I90;i 7:) L J
K. B. 97; 1904) 1 K.' B. 3C2.
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pMrton; an exproM or ootutruitivt' (uvoniiiit cuntinuo* avtuniing Mnr'ui
to iu tertniH notwithiUnding >uth UMignmeut (if)

.

—
By the Conveyanoing Act, lS8l, n. 7, u party wlio i» «xprt>«ed [ipJi^**

to convey aa banoticiul owner, MJltlur, mttrt^agor, truatet>, peritonal "iidar th*

reprMentative of a deoeoseil pvrtoii, iuiiiiiiittei< uf u lunatic, or aM^Aa.
under an order of the court, in dcoiiKxl to covenant for titio, against

incumbrance*, auJ for further assurance, in manner therein pro-

vided.

(rfj Walkrr't mtr , IJl.'ti. J Co. 'Ji ;

Awu,! r. Milli ;17liOi, I T. R. at p. i'H.

H<« 7°AH.»<y r. PUtit {UWJj. I Wiiih.

Biiunil. .'Oil. II. ;IU); Sifmi>rii iCoi/i.i v.

n»m<i%'lHm, .;• L. J. U. II. :|4il; 10

Q. B. D. IN : //«.yN/»u V. Murgim fiNNH),
M L. .r W. B. l:ii>; tlU. B. 1). 71.

u^£l
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CONTRACTS IN WBITINC, 156a

CANADIAN NOTES.

Wrillin Proposal AcKplnl Orallij in a Wriltin Contract.

In Ellis vs. Able, 10 O. A. R., 226, it was held by Burton, J. A.,
tliat when a proposal i.s made in writini? by one party and
adopt.'d „<l iil>m hy fh- other, either verl)ally i.r l)y action upon
it, the contract is a written one and subject therefore to the
|>arol evidence rule.

Resolution of Council on Application is Contract in Writing.

In Villi ,h Chicoiilimi vs. Lacjari, 27 S. C. R., 329, a resolution
ot the town council of Chicoutimi. based upon an application
made by the respondent lor permis.sion to construct water works
in the town and lay the necessary pipes in the streets, was held
to constitute a c-ontract in writing and a written agreement
within the meaning of article 1033a of the Code of Civil Proce-
dure of Lower Canada.

Whole Correspondence Must he Considered.

In Jones vs. DeWolfe, Coutlce's IJigest, 348, it is laid down
that where it is sought to establisli a contract l.y correspondence
the whole of the correspondence relating to the matter in ques-
tion which has passed between the parties must be taken into
consideration. Accordingly where a letter l,v plaintiff to defend-
ant and replied to by the latter made a complete contract but
belore there was any performance or breach, other letters passed
from which It appeared that both parties still treated the mat
Icr as being in negotiation, it was held, attirmii.g the jud-'inent
appealed from, that no binding contract had been concluded
between the parties.

In B,lts vs. f<mith ct „1. Id (). A. H.. 421. a committee a.'ting
to superintend the reception of a large number of persons adver-
tised for tenders in a newsj^apcr for the supply of meals. The
adverti-scmcnt contained a ntnnhcr of statements as to the nam
ber of persons to be present at the propo.scd a-isemblage. Plaintiff
tend.Tcd and his tender was ac.vptcd. The Common Pl.-as I)i-i
'"" ''' '"'* the tender and its ac.-cptai -onstitu ...1 the whole
eontraet, but it was held, ,m appeal, that ti>c advertisement and
re.,uirements formed i.art ..f the contract and that the plaintiff
was not Innited to his rights under the fndcr and accptanoe

1— I.Vi
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In Xortli Wist Traiispiirfalioii Co. vs. McKiiizic, 25 S. C. R.,

38, it was also laid down tliat wliere a Court has to find a contract

in a correspondence, and not in one particular note or memoran-
dum formally signed, the whole of what has passed between the

parties must be taken into consideration. The case of Uussey
vs. Horne-Paijne, 4 Ap. Ca., .'HI, was followed.

It was held that a shippinfr ajrcnt cannot hind his principal

by receipt of a bill of lading after the vessel containing the goods
shipped ha • sailed, and the bill of lading so rcteived is not a

record of the terms on which the gcKuls are shipped. ^Vhcre a

shipper accepts what purports to be a bill of lading under cir-

cumstances which would liad him to infer that it formed a
record of the contract of shipment, he cannot usually, in the
al)scnce of fraud or mistake, escape from its binding operation
merely upon the ground that he did not read it, but that con-

clusion does not follow where the document is given out of the

usual course of business and seeks to vary the terms of a prior

mutual assent.

In Rigim vs. MacLcnn. 8 S. C. R., 210. under the statute pro-

viding for the printing, binding and like work for the several

departments, the under Secretary of State advertised for tenders
for the printing " required by the several departments of the
Government." The suppliants tendered for such printing and
an indenture was executed by which they agreed to [lerform

and execute, etc.. all jobs or lots of printing for the .several

departments of the (iovernment. reports, etc.. of every descrip-

tion and kind soever coining within the denomination of Depart-
mental i)rinting and all the work and services connected there-
with and np|)ertaining thereto as set forth in the requisitions
from time to time to be made on behalf of the several depart-
ments. It was held, Iiaving regard to the whole scope and
nature of the transaction, tiie statute, the advertisement, the
tender, the acceptance and the contract, that the contractors
should have all the printing that .should be re(iuired by the
several departments of the Government.

('oiistrurtio)i of Writing.

In McL'ac vs. Mar.^hnll, It) S. C. R., 10, by an agreement
under seal between plaintiff, the inventor of a certain machine,
.ind defendant, the propH.'frr of ywtents theref.tr. pl.-untiff asrreed
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to obtiiiii patents lor iiiiprovciiii'iits and assign tlu- same to the

defendant, wlio. in eniisidt-ratiDn, agreed to employ him for two

years to phice tlie patents on the market with a salary and per-

ecntaife. I'laintiflp n>rreed to devote his whole time to the busi-

ness, the employer having? the right, if it was not successful, to

cancel the enfragciiieiit -it any time after six months from its date,

Itaying salary and s'.are of profits, if any, to date o*' cancel-

lation. By one clause of the agreement the employer was to

he the absolute judpre of the raanner in which the duties were
to he performed and had the right t>. dismiss defendant at any
time for incapacity or breach of duty. Defendant was sum-
marily dismis.sed for alleged incapacity and disobedience of

orders.

It was held, reversing the Appeal Court of Ontario, that the

agreement gave the employer the right at any time to dismiss

defendant for incapacity or breach of duty without specifying
any particular act calling for such dismissal, but that such
dismissal did not deprive plaintiff of his claim for a share of
the profits of the business.

In Cadieux vs. Montreal Gas Co., 28 S. C. R., 382, an agree-
ment to furnish gas contained an express provision that either
of the contracting parties should have the right to cancel the
contract by giving twenty-four hours' notice in writing. Notices
were sent n . . Hiri; to the consumer that his gas would be shut
off at a cei ...in r;m..er on a street named unless he paid arrears
of gas bills due upon another property. It was held by the
Supreme Court of Canada that such notices could not he con-
sidered as notices given under the contract for the purpose of
eancellin,' it. As stated in the note in Coutlee's Digest. 315, this
decision was subsef|uently reversed by the Privy Council and
the appeal was allowed. Per Sir Henry Strong. J.: " There is

nothing in the Act to limit the right of the Company to the
service pipes of the defaulter in a particular building or in
respect of a paiticular meter in respect to which the default
has been committed." 1890 \. ('.. 592.

?ix
^

In Labergc vs. Equitable Life Assurance Society, 24 S. C. R.,

595, th( "cal staff of the Society at .Montreal consisted of a
medical i> .eree. a chief medical examiner and two or more alter-
nate medical examiners. In 1888, plaintiff was appoined an
alternative examiner in pursuance of the suggestion to the
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manager by local agents that it was advisable to have a French-
Canadian on the staff. By this commission plaintiff was entitled
to the privilege of such examinations as should be assigned to
him by or required during the absence, disabilit. or unavail-
ability of the chief examiner. After plaintiff had served for
four years it was found that his methods of holding examina-
tions were not acceptable to applicants and he was requested to
lesjgn, which he refused to do, and another French-Canadian
WHS appointed as an additional alternate examiner and most of
the applicants thereafter went to the latter. Plaintiff then
brought an action against the Company for damages for loss
of business and in.iury to his professional reputation by refusal
to employ him, claiming that on his appointment the General
llanager had promised him all the examinations of French-Cana-
dian applicants for insurance. He also alleged that he had been
induced to insure his own life with the Company on the under-
standing that the examination fees would be more than suffi-
cient to pay the premium and he asked for repayment of the
amounts paid by him for such insurance.

It was held that, by the contract made with plaintiff, the
Company ^yere only to send him such cases as they saw fit and
could dismiss him or employ other examiners at their pleasure

:

that the manager had no authority to contract with him for
any employment other than that specified in his commission and
that he had no right of action for repaj-ment of his premium.
It being no condition of his employment that he should insure
his life and there being no connection between the contract for
insurance and that for employment.

In Western Assuravce Co. vs. Temple. 31 S. C. R.. 373. by a
condition in a policy of insurance against fire, the j)o!icy was
to become void " if the as-sured is not the sole and uncondi-
tional owner o.' the property or if tlie interest of the assured
in the property, whether as owner, trustee, mortgagee lessee or
otherwise is not truly stated." It was held that a mort-a-or
was sole and unconditional owner within the terms of the con-
dition.

In Xorth British cl Mercantile Ins. Co. vs. McLellan. 21 S C
K., 288, an agreement by which defendant ULUertook to "cut and
store ice provided that the ice-houses and all implements were
to be the property of P., who, after completing the contract, was



»§

• ONTRACTS IN WKITIXti. 1 JUe

ll

1

to convey tlie suiiie to ilclendunt Jind di-i'endant wiis to deliver
ice to vessels to lie sent liy P., who was to be obliged to accept
only good merchantable ice so delivered and stored. It was held
that the property of the ice was in defendiint and that it was
only the buildings and iiiiplenie—s which were tc be the property
of P. under the agreement and not the ice which was at defend-
ant's risk and shipped by him.

In Ashfuld vs. Eihjcdl, 21 O. K., l!),"), a contractor for the erec-
tion of buildings, was to supply all labour, material, etc., and
all work and materials as delivered on the premises were to be
considered the property of the owner and not to be removed
without his consent. He was not to sublet any part of the work
without tile architect's consent and, having done so, was ordered
to discontinue by the architect. It was held that he was entitled
to reiiiDve from the premises material placed there after he was
dir-'cted to discontinue, us well as material delivered off the
prem' • and his plant constituting fixtures and apparatus neces-
sar- .^. carrying on his business, but not to remove any material
placed there before he was ordered to discontinue.

In Mimro vs. \\\sli-iUe. M X. S. R.. 31.J, a building contract
contained a provision that the work should be comi.leted by the
c-ontractor by a specified date with a penalty of five dollars a
day as liquidated damages for each day that the work should
remain unfinished after that date. It was agreed on the part
of the defendant that the contractor should be put in possession
of the jiremiscs and should be furnished with the lines and levels
by another fixed date and that for every day thereafter he should
be entitled to have two days added to the time for the completion
of his cnntraet. It was further agreed that the contractor should
liiive no action for daiuages or otherwise ajjainst the defendant by
reason of said delay. It was held that the clause of the con-
tract denying the plaintiff's right to an action for damages
api)lied to the giving possession of the premises only and not
to the delay in furnishing lines and levels, and that plaintiff was
entitled to recover for extra work resulting from the latter delay.
One of the clauses of the contract provided that if alterations

were required in the work a fair and reasonable valuati^ of
work added or omitted should be made by the architect am -.at

the .sum payable to plaintiffs should be increased or dimiL Aed



156/ CANADIAN NOTES.

by 8Ueh amount provided timt wlifrt- tla- uiiiount wuh nut agreed

upon the euutraetor should proceed w itii the work on tlie written

order of the architect and that the amount payable therefor

should be fixed as furtiier provided. It was held that alterations

under this clause only re(iuired a written order where the archi-

tect and contractor differed as to the valuation; also that the

furnishing of |)lans liy the architect shewing additional work was

a written order within the meaning of the contract ; also, that the

burden was upon plaintiff of shewing that work claimed for as

e.vtra was ordered by the architect.

It was held also that the delay in putting plaintiff in posses-

sion of the premises and in furnishing lines and levels and delay

caused by extra work which he was called upon to do relieved

plaintiff from the ol)ligation to complete his work by the date

agreed and that defendant was debarred from enforcing payment
of the |)enalty agreed upon.

I

In hUitric DUpatch Co. vs. Hell Tdcphone Co., 20 S. C. R.. 83,

the respondent company carried on business and executed orders

by telephone for messenger boys, cal)s, etc., which it sold to the

appellant company, agr-eing, among other things, to not trans-

mit or give in any manner directly or indirectly any orders for

messengers, cabs and so tin to any person or persons, company or

corporation, except the ajjpellaut company. The G.N.^. Com-
pany afterwai"ds established a messenger service for the purposes

of wiiieh the wires t)f the telephone company were used. In an
action for breach of the agreement with the appellant comi)any

and injunction to restrain the respondent company from allowing

their wires to be used for giving orders for messages, etc., it was
held tliat the telephone company, being ignorant of the nature

of comiimnications sent over their wires by subscribers, did not

transmit such orders within the meaning of tlie agreement, that

the use of tlie wires by subscribers could not be restricted and
that the respondent company was under no obligation even if it

were possible to do so to take measures to ascertain the nature
of all communications with a view to i)reventing such orders

being given. The decision affirms that of the Ontario Appeal
Court. 17 O. A. R., 292.

In Countij of York vs. Toronto Gravel Boad, etc., Co., 11 O.
.\. K.. 7*)."). the defendiint compiiiiy. who were empowered by
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t;uveruiiit'Ut to run u tnu-tiou i-Uititic uvcr <-i-rtuiu hi(;liu in

thu CdUiity of York uiid who Uy the cliarter were ullowed to con-

struct It trniiiwuy iu tliu coiuit.v ti> lie workt-il l>y liorse or by

hteum power on Kiu-h ti-riiiN as iiii);lit be agri'ed on with tlie muni-

cipalities tiirouffh which tlic road iiiiKbt pass, eiiturcd into an

agreeiiiL-ut with the county wliereby it was agreed tiiat the Com-

pany siioiiKl i)c at liberty to lay down a tramway along a certain

road, that the tolls should not exceed a certain speeilied rate,

that the I'ompany if renuired should run two passenger cars

daily each way, or in lieu thereof an omnibus or sleigh, that in

case horses, carriages, teams, etc.. met the vehicles of the Com-
pany the latter should have the right of way and that, so soon as

this agreement shouhl have been ratified by the said corporation,

the said I'ompany should forthwith withdraw their said traction

engine from the public highway of said county and should dis-

continue the use of the said traction engine and of any other

traction engine U|)on or along such highway. The Company was
restrained from the use of .steam power on the tramway in the

Ontario Divisional Court and the appeal was dismissed by the

Court of Appeals e<(ually divided as also by the Supreme Court

of Canada. 12 S. C. R., 517.

In Citi/ of .^ioiilniil vs. ('(iiKidiaii I'adfic lil'irdi/ Co., 3IJ S. C.

H., :Wti, it was hclii that the words " from " and ' to " streets

iiii-iitjiincd ill spi'citii-iitioiis for tlic cnnstriiction of works uiidir

taken by an figrcemcnt in writing as shewn on a jdan annexed
to and declared to form part of the contract were not necessarily

exclusive, ai..] in the case in i|uestion where the agreement pro-

vided that the works should be constructed "along Notre Dame
Street f'- " " Street to Laeroi.x Street as shewn on tin; said

plan," t . meant as far as the plan shewed along Notre

Dame -I lot exceeding tin; most distant sidi; of Lacroi.\

Street. ' .rition was that the jilan was aiiucxi'il to the

uritt'n ajiiLci.ent ii.erely for the purpo-e of illustration and that

Hie words of the agreciiieiit woiihl not include the constructions

shewn <in the plan over any portion of either Herri Strc't or

Lacroi.\ Street. This ((intention was sustained iu the dissenting

opinion of .Mills and .\riiiour. -IJ.

In Dcmpsli r vs. I'aiild. 'M N. S, H.. :'):}0, in an action to recover

an amount claimed under ji eontract to provide materials for



\5tih CANADIAN N0TX8,

it'Hi'utinK a churfh, plHintifT'i* right to rwovcr (k-pendwl upon
tthetluT thf wor.U -wat" and 'lininif" in the eontruet slu.uld
t.e road with a i-oiiiiiia or a hyphtn bet.vi-en them. In the former
case the plaintiff would In- Iwund to furnish the seats eomi)iete
and in the latter cnse he would he Imund onlv to furnish the
material of whieli the seats were to be constructed. The trial
.fudge decided in favour of the reading contended for hy defend-
ant, placing the comma hetween the words as in the contract,
on the ground that to admit plnintiffs construction would be to
ignore the actual reading and to give an unusual and improper
itieaninj.' to the word lining, and to materially vary the words
of the contract.

In Oltaira Khvtrk Co. vs. St. Juciins, .{1 .S. C. K.. 636, a con-
tract for supplying light to a hotel contained this provision:
'• This ct)iitract is to continue in force for not less than thirty-si.x
conseeutivt^ calendar months from the date of rirst burning" and
therc.ifter until .•incelled in writing l.y one of the parties hereto.
* * * Sjxcial conditions, if any. This contract to remain in
force after the expiration of the i,! thirty-six months for the
term that the p-irty of the second part renews his lease for the
R^^'sell House." .\fter the .'xpiration of the thirty-six months
the lease was renewd for live years longer. It was held, revers-
ing the judgment of the Court of Appeal of Ontario, that neither
of the parties to the contract had the right to cancel it against
the will of the other during the renewed term.

In Marcus vs. Smilh. 17 T. C. C. p.. 416, an endorsement on
a contract for the sale of land extending the time for pa.vment
was held not to do away with the provision for forfeiture on
default, but to in(.t>rporate the extended time in the agreement
as if originally there.

In Bo,,d vs. Shoiihfin. 22 Ora.it 's. Vh.. 1. a bon.l for convey-
ance of hind to he conveyed in- a father to the husband of his
daughter contained a recital that the obligor, the father, desired
that tile land should go to the male issue of his daughter and her
hu.sband. The recital of this wish was held to be no part of the
agreeiii,.nt between the parties and did not qualify or modify the
agreeiiier..
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In Hrmlford vs. O'lttun, 7 I'. <'. 1^. M., .'itii, it wan held that

i» rcciipt iu till' I'urm, Ui-.cM'eit oi" W. &. C. a note they held
uKuiutit A. L., (Ill wliicji there wiw h li;iliince due Septeniher 1,

1841', (if i|*4(K).:i.{, wlii.li In t<i be paid t(i ihcrii in Mit-hiKan trcim-

iir>' dollarN; aUi a halancc of account of iji.')7.17, whiuh isi to be

paid in currctit iiK-ney if enough is < ollccfed, if not in warrants.
I). O. B.," could not Im- considered on tlic face of it. evidence of

H iiroiiiise liy d.fcndiint p.-rNonally to pay these debts.

In Tilt vs. Silrfrthonn. HI. ('. (/. ... ;,<». ihe defendant, in

ronsideration that the plaintiff would deliver ti> him 'UXK) bushiU
of wheat, promised to deliver to him within a reasonable time
therefrom .VK) biirrels of tlour. It was held that the word
'• therefrom " must be construed to mean " thereafter " and.
this beini.' th(! proper eon.struetion of the aifreement. it was no
defence to plead that the defendant's mill eontaininjf the wheat
was burned down through nejrliKener> on his part, thouifh this

would have been an excuse if tlu? other construction could have
been adopted.

hi I'lilt.rst,,) vs. J'liiiK. 7 r. ('. (}. 15.. .'ii'S. in ,iii .lefiori ..f

trespass, liefore the verdict was tiiken plaintiff's attorney and
the defendant sisrned a paper by whieh it wf:s apreed that the
costs shouhl be left to be tiixed. etc.. and the value of the mesne
profits decide,!, etc.. in i-n<o a verdict should be iriven for the
r'biintiff. It was held tluit those words. " in case a verdict
>-bouId be sfiven for the plainti'''." left it open for the defendant
to contend iiiriiinst a verdict at the trial upon any jrround in law
or upon the merits. The eopteiitioii a-rairist this rulinsr was
that, if ii verdict was <:iver for the plaintiff on the point of
title, the defendant iinist I :1 liabl.. .,n this writinu for m.-sne
[>rofits and costs, that is. ,.r he could not d.'feat his liability
on any .itlier <:rounds. while the dcft-ndant insisted that the
writintr did not preclude him fnmi contendinsr aeainst a ver-
•lict on other <rrounds besides the mere .piestion of plaintiff's
title to the premises and defendant's occupation.

In McBain vs. Kinncar. 23 O. R.. :;i:{. a building contract pro-
vuled that work was to be completed under a penalty by :'ovem-
ber :tlst. Tt was held that the work must be completed bv the
iOth of X(.vernier.
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In Hii iiirr<'<'iiii>nt for liiwuntiniiiiniM' »( n lniKiiifMM. in .\urth

AminciiH (Sln»» r«. vh. H-it'i-aii, 24 S. ('. K.. 4!H>. tli<> i-ontrui-l

r>rovMli'.l that if at any ti liiirinK five .vcarM a fiirnai-r Niiould
Ih' startttl hy otht-r imrtics the aKri'cinir fonipunicH muld ter-

niinati' their aKrci'iiiftit iiihI cfrtain imyiiimtM proviilcil I'oi to
"lie of tlii-iM Nhoiilil ciaM' unless hi- coiilil MhfW that the said
I'liriiaei' nr liiriii m at the time .if saiil nutice euulil not have
II priMhiiliiin of iimre than a hiinilred doMan* a day. it was
held that ihin ehiiiM<> niennt that the tiimac-e so started did not
have an uetual output worth more than one hundred dolhirs
II ilay on an averair.- tor a n-asonahh- period and did not mean
mere eapaeity to protliiee that quantity whether uetunlly pro-
duei>d or not.

In 77'(/»(/*>»(» vs. Foirhi: '_>:{ (>. R., 044. a eoiifraet ;'.ir hirii.if

a steiiiii tut.' «iis in the form. "
I a^ne to eharter tutf

' J. K.
Ward.' H, Thompson, owner, to tow i\. ,i har^es from Hoekvijji?
to Dexter. New York, lor whieh T at'cee to pay. ete.. owner to
supply eiiv'ii r and eaptiiin." There were eireiinistanees in
''^"'';' <" throw lijfht upon the inideistandinu' of the eontraet
and it was lield to lie not a demise oi the tiiK liiit a eontraet of
liirini;.

I
Si

III lUrhfonl vs. Ill, Toin, of Cliallntiii. Hi S. ('. K.. 2:{.">. a
iiiimieipal eorporation acreed with ii railway eompnny to pay
II lioniis (III eertain eonditions, mie of whieh was that the eoiii-

pany fihould eoiistrmt at or near the eorner of eertain named
streets a frei-,'lit ami piisseiiv-er station with all the i ssary
iie.-omtiio.Iati. II eonneet.d hy switehes. sidint's or otherwise with
said road. Jt was held that this eondition was not eomplied
with l.y the rrei-tion of a station Imildin',' not used imr intended
to he used and for whieh piv-ier otlieees siic-h as slatinn master,
tieket airent and so on. were not appointed. Stronjr. •!.. dis-
s'liliiiir. held that the eondition only ealled for the eonstrm-tion
»f ii Imildinir wit'i the rcpiired aeemnmodation and eoniieetions
i:n,l did m.t amount to a eov.'nant to run the trains to sueh
station or make any other use of it.

In WiiUu v.s. Mftff. AccUhnf f .. - O. K.. l.W. an pmplov-
•rs lialMlity pi.liey prcvi.led Iha, defendants should piiv
I'himtifT all sums up to a eertain limit and full eosts of suit
suh.jeot t.i the eondition fl,..,t if any pi diuirs iv.re taken U,
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t'liftit'i't' iiri.v I'laini tlii' ('itii'|iiiii,v slioiilil liavf ihf aliKoliitc imhi-

iliii-t mill control of tli'lVmliiiu ||ii> mjiiim-. ri-tiiiiiiii;r <>r i-iii|iloviiii.'

thi'ir own wilit-itorN iiml i-oiiii<ti-|. It wnn liclil that tlu' itluinliir

waM not t'Mtitlnl to I'laini I'roni tin- (l)'l'cnilant thi> ainoiint of a

.jiitlurnii-nt olitniiirij auaiiiot liiin liy an i'iiiployi-i' in ,i artion

ili't')ti<lfi| liy tin' (tltiintiir with \\in own Hoiii-itor hihI i-uiinN<l.

Iravinir till' ili-lVnilitniM to <.hcw ns a di't'i-ncf or liy way of i-oriiti-r-

•hiini that tlu-y roulil have ilonc lii-ttcr liy 4li'tVn(lini; it thrni-

Ntlvi's. nor wax an otTir liy th.- plaintitT .<it thi- tiinc when tlir

ai'tioii was at Imshi' anti on the prri'iniitory list for al tin-

lollowinif <hiy to ininil over the drfi iirc to tin' (icffndani'ri soli-

I'iliir a Niifticii'tit i>oni|iliani'i> with 'iln- conilition.

In Coiihoii vs. fi;uir.sl.i. 22 I'. ('. «^ M.. :i:{. plaintitT nmh-rtmik
to linild liridirt'H for thi' (irand Trunk [{ailway to he shippid
<n hoard Ntcaniship from (Jrcat Jlritain to Montreal, thf dflVnd-
ants paying the (liflTiTi-noo hi-twecn the t'n'i>fht and insnranco
liy strainships and lirst I'iaxs xailint' ' ip«. Ft was licid that they
wi-vv lioiind to pay siii-h ditTi-ri'nt'i' ii all sliipinents not merely
on those made at a time when sailint' vessels could he |iroeured.

In A*" .<((/• \s. I'niriiiciiil /iisiiniiiii Cn., ;{:{ ('. ('. Q. jj , ;j.",7,

to jin action on n (Ire policy there was a plea upon etpiitatije

uronnds that, liy the policy, whenev.'r the defendant should pay
any loss to the.insuri'd he njrreed to assitrn over all his ritrlit to
reciver satisfaction therefor from any other person, town or
lithcr corporation, or to pnisectite tlicr.for at the I'hiitL'c and
for the jii'count of the defendants if rc.|ucsii.d. If w.is cdii-

sidcred that, under this provisi.n. the defendants had not a
iii;lit to elect wliitlicr the plaintitV should assii.'n or prosi'cute.

The pi>int dnes not seem to h.'ive lieen cNpressly decided.

In linn II vs. Iliujhis. 27 (). .\. R.. 1. the owner nf ccu-in
'""<! "LM 1 to lejise to the plaintitT "the foIV injr des.-i, ,. d
proniisos," nientioninu' them, "and hereliy leas id asirei s ; i

"five and convey to plaintilT all mineral riirhts on such iircTuises,

the riirht to ipnirry sione and the riu'ht to hore for jras. with
lU'ivilejre to erect and lirinj; on such |iren)ises all neep.s.sary tools.

machiner\- and conveniences for mininir. (|uarryinir ami Iiorinsr

and to erect liuildiuL's for said tools ami for housinir. etc.. .-md
for housins; employees, jnid also to drain said jiremises and
iMiil.i necessiiry railroad. Said ^ plaintiff) also jijrrees if he uses
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said i>ro|)erty umliT this agreement to take therefrom the amount
of 50.000 cords of stone and to pay therefor twenty-five cents

per cord. Said owner herchy agrees that he will give no other

party or corporation any rights on said premises on or before

.\ugiist 1st. \S'.)1. I'nlcss said (plaintiff) utilizes said premises

tor said i)urposcs on or before said date this lease shall be null

and void." It was held that tlie plaintiff was not entitled to

tile exclusive possession of the land or to quarry all the stone
thereon, but only to cpiarry ,')0,00C cords.

Til MUUUilon vs. Flanitifjau. 27) O. R.. 417. in a contract for

t.Ncavafion, it was i»rovided that ail machinery and other plant,

materials and things whatsoever provided by the Company were
until completion of the work to be the property of the Company
wiien such as had not l)ecn used and converted into the works
and remained undisposed of were to be delivered over to the
I'ontractor. but in (!tli(>r clauses the words " teams and horses "

were respectively used as well as the Avord " plant." It was
Iield lliat under the car.iract horses were not included in the
word • plant " and tliat expert I'videnee was not adiiiissil)le fo

explain the meaning of the contract in this respect.

In J-il'hii vs. Iloi/n, :i.-) r. C. il M.. 04. on a sal.' of malleable
iron works and all machinery and tools in and about the said
works connected therewith, it was questioned wljether annealing
pots used ill the manufacture of iron would pass under the word
fools, but it was held that the (piestion was for a jury.

Ill Slii,ih(tir vs. Mvlliu, V.\ O. K., r>4G. one of the conditions
of sale was that the timlier was to be removed by one Tiilly

within two years. It was held that the effect of the condition
was that ln' was only to have the right to cut and remove the
timlier within two years fnuii the date of the agreement. The
MUesfiou was whether Tiilly was to have only the right to cut
and remove the tiiiib(>r during the two years following the date
of the agreement, or whether there was, on the other hand, an
.ilMihite sale of the timber with an undertaking or promise on
tile part of Tiilly to remove it within two years, in which ease
the omission to cut and remove the trees would not revest the
|.ro|pertv in the trees in the original owner.

Til Viiloriii Ifarhour Lumht r Co. vs. fririn. 24 S. C. R.. 607.
t>y ;m agreement in writing defendant agreed to sell and jilain-



CONTRACTS IN WRITIXC 156m

l>

tiff to purchase timber to l>e delivered free of charge where they

now lie within ten days from the time the iee is advised as clear

out of the harbour so that the timber may be counted, settle-

ment to be mad.' inside of thirty days in cash, less two per

cent., etc. It was held that this clause did not give the pur-

(!haser thirty days after delivery for payment, but that it pro-

vided for delivery by vendor and payment by the purchasers

within thirty days from the date of the contract, and that, if

the purchasers accepted the timber after the expiration of thirty

days from such date, which event was not provided for in the

contract, an action would lie for the price immediately.

In Harris vs. Bxntiii. Ifl l'. ('. Q. B., 5!), the dciliiration

charged that plaintiflF, having recovered judgment against A. &
Co., was about to sell their goods and in consideration that
plaintiff would withdraw his writ defendants promised to jjay

the amount. It appeared that A. & Co.. made an assignment
to the defendants of all their goods in trust to pay rent and
certain executions of which plaintiff's was one, according to
their legal priority. This assisrnment was executed by the
defendants but not by the plaintiff. It was put in at the trial
by the plaintiff and it was proved that defendants had received
monies mder it but no promise was shewn by them except what
was in the deed, whicli recited that defendants had agreed to
j)ay these claims out of the property assigned if sufficient. It
was held that the pbiintiir could not recover, the only promise
made being that contained in the deed, which was to p;,y out cf
the proceeds of the goods.

Word:i Construed Against Party Using Them.

In Sl.phnis vs. (lonhn. 22 S. C. K.. f,l. the plaiiitiir w.-is ihe
owner of a farm, about two-thirds of which was heavilv wooded
and the rest cleared and cultivated. Defendant became tlii' pur-
chaser of the trees nnd tiinbr under an agreement jm-viding.
among other things that the pnrclinser should have full liberty
to enter upon the lands for the ,)urpose of removing the trees
and timber at su.-h times an.I in such manner as he niav think
proper. l,„t reserving to the plaintiff the full en.iov.nent of the
land save in so far as might be necessary for cutting and remov-
ing the trees, et.-. It was held that the defendants had a
ns-'lu In re,n,.v.. ll,.. il,,,!,,.,- I,y il„. „M.st dire..t and available
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route, provided they acted in good faith i nd not unreasonably,
and tliat tlie reservation in favour of the i>luintiff did not
minimize or modify the defi-ndant's ri},'ht to remove the trees

aeross tlie eh>ared {fPound.

Tirms not to hi Importrd 1)ij Implkation.

In Morrh vs. Diniiirl,-, 2;") (). U.. 2!»1. in a written eontraet of

ajreney. the prineipal agreed to pay to tlie aj.'ent a fixed com-
mission on all sales of goods manufaetured by the fonner effected

tiirou-fh or by the latter. The contract was made terminable
at the end of a year by a month's notice by either party, but
it contained no express agre<'ment for the prineipal to employ
for any period or to manufacture any goods and it was held
that these terms could not be imported into the contract by
implication.

If

In ArchUxiJd vs. Th< Qurrii. 2 Ex. R.. :J74. the suppliant had
a contract to carry mails along a certain route. In the con-
Rtrnction of a government railway the Crown obstructed the
highway used by suppliant in the carriage of such mails and
rendered it more difficult and expensive to him to execute his
contract. It was held that there was no implied undertaking
on the part of the Crown that the Minister of Railways woul.i
not so exercise the powers vested in him by statute as to render
the execution of supi)liant's contract more onerous than it would
have lieen.

In TTill vs. Itiixrsoll anil Part Buruill Grnrrl h'oad Co., 32
<). I{.. 1!)4. an agrecnicnt in writing signed by the plaintiff and
defendants' superintendent, not under seal and not purporting
to be made by defendants, who were an incorporated company,
wius in part as I'oliows: " I (the plaintiffs have this day agreed
with (the defendants) to furnish good gravel and deliver the
^"""' '" "' ntre „f the road-bed * * * and tiie Company
agree to pay at the rate af $2.40 per cord; and it is further
airree.I that my tolls » * • shall l)e free during the full
term of this agreement, etc., and it is further agreed that this
agreement for gravel to hold good as long as the Company keep
the road and as long as my gravel holds good." It was held
that an agreement (.n the part of the defendants that they
would take from the plaintiff all the gravel they should re.,uire
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lor tlie portion of the rnnd referred to in the writing as long

Its he was ahle and willing to siij)j)ly it was not to be implied

Iroiii the terms of the writing and the taking of gravel from
another person was not a breach of the agreement.

It was held in Kef/ina vs. McFarlane, 7 S. C. R., 216, that an

express or implied eontract for safe transport was not created

with the Crown because an individual paid tolls imjxjsed by

statute for the use of a public work, such as slide dues for

passing his logs through government slides.

In The Qitrrn vs. Drmrrs. 1900 A. (1, ]0:5. where the respond-

ent contracted with the government to execute for a term of
years the printing and binding of certain public documents at

stipulated prices, but the government did not expressly contract
to give to the respondent all or any of the siiid work, it was
held that a stipulation to that effect (!ould not be implied and
that there was no breach of the eontract by reason of some of
such work being so withheld.

But in Clarke vs. Thr Quo,,. 2 Kx. C. R., 141, a party to
whose rights the suppliar.t succeeded entered into a contract
with the Crown, Deccml)er 1st. 1879, to supply for a given time
" such quantities of paper and of such variety as may l)e

required or desired from time to time for the printing and
publishing of the Canada Gazette and the Statutes of Canada
and of such official and departnrcntal and other reports, forms,
documents, and other papers as may at any time be re(|uired
to be printed and pul)lished. or as may be ordered from time
to time by the jiroper authorities according to the re(|uirements
of Her Jlajesty in that behalf." Attached to the contract and
made part thereof was a schedule and specification shewing the
kind of paper to be supplied and the price to I)e paid therefor,
but in which no mention was made of double demv, the paper
ordinarily though not exclusively used for departmental print-
ing. It was held that notwithstanding this omission the con-
tractor liad agreed to supplv and the Crown l)y implication had
agreed to purchase among other papers that required for depart-
mental printing.

In (liUxrl Blastintf and Drrdging Co. vs. Thr King. 33 S C
R., 21, the suppliants contracted with the Crown to do certain
work on the Cornwall canal, the contract providing that they
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should provide all labour, plant, etc., for exeeutiuR and com-

pleting all the work set out or referred to in the specitication,

viz., all the dredging and other work connected with the deepen-

ing and widening of the Cornwall canal on section number 8 not

otherwise provided for, on a date named, tliat the several parts

of this contract shall be taken together to explain each other and
to make the whole consistent, and, if it be found that anything

has been omitted or misstated wliieh is nt-eessary for the proper

performance and completion of any part of the work contem-

plated, the contractors will, at their own expense, execute the

same as though it had been properly described. There were
other provisions not necessary to be stated. After a portion of

the work had been done the Crown abandoned the plan of con-

structing dams as contemplated by the contract and adopted
another plan, the work on which was given to other coniractors.

The suppliants, after the work was completed, filed a Petition of

Right for the profits which they would have made had the work
been given to them.

It was held, affirming the judgment of the Exchequer Court,

that the contract containiMl no express covenant Ity tlie Crown
to give all the work done to the suppliant, and the statute by
which it was declared that no contract on the part of the Crown
could be implied from anything contained in the signed contract

or from the position of the parties at any time, prohibited any
implied covenant therefor.

Ill the I'ollowiii",' cjisc, liowcvcr. tlicrc wjis ii term implied

wliicli wMs iiof ill llio iifrrccnii'iit

:

111 Siiidir vs. MvKhii, 27 O. A. H.. :{:>!•. liy iin jifrrcciiiciit

Miidci- sciil (IcIViKliuit sold to the pliiiiitifT" a lioiisi' and the f,'"f>d-

will of liis iiicdiciil prjicticc nnd lioiind liiiiiscll' in tlic sum of

*-l(HI lo 1)(. [>iiid to iilaintiff in case lie should set uji or locat.'

hiiiiseir ill 1li(> priicficc of iiicdicinc oi- siirircry within five years
within a nidiiis of live miles. It wiis lidd that tiicre was an
itiiplii'd ii>rrtM'i!ieiit by the vendor not to ivsiime practice: tliat

the Mini of !fi4()() \vas Ii(|iii(latcd daninjres for the breach and that

the i)laintifT' was entitled to that sum or an in.iunction but not
to lioth.

rmiil F.ii(l( nn [ iiiiiliiiifisihit I,, Varij Writiiiq.

Ill <ln\li,uii vs. (liiiliiiiii. 2 H. & <'.. 2(1') X.S.'. the defindiint
iiiiidi' !i jiroiMissory note in I'jivonr of |ilaintitr for piirf of tlir
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consideration inont'y mentioned in a deed. Plaintiff's witness

proved the ninkin); of the note and the sigrning, sealing and

delivery and testified further that it was agreed between the

parties that the deed should be left at the house of a certain

justiee of the peaee for the purpose of having the plaintiff's

wife examined as to her release of dower and tiiat the note was

not to be recoverable until such examination and eerfifieate were

made. The wife refused to go liefore » .justice and iickniiwlcdjre

release of her dower. It was held that the delivery of the deed

constituted a good eonsideralion for the note and that no parol

evidence of an agreement to vary the terms of tlie note should

have b»en received.

In Saults vs. Eakct, 11 Man., 597, defendant having given a

written order to the plaintiff for a binder, it was delivered to

him, but he afterwards returned it, claiming that he was not

satisfied with it. At the trial the evidence shewed that, either at

the time of the negotiations or after the order had been signed,

a verbal agreement had been made between the defendant and
the plaintiff's agent to the effect that if the binder did not work

to the defendant's satisfaction he could return it. It was held

that the verbal agreement could not be proved. If such a term

was made at the time of the negotiation it should have been

inserted in the writing and the attempt to introduce it was an
attempt to vary a writing by evidence of a contemporary oral

term If the agreement was made subsequently to the negotia-

tions it was without consideration. The eases of Lindley vs.

Lacey, Moryaii vs. Griffith, and ErskinH vs. Adeane, were dis-

tinguished on the ground that in each of these cases the verbal

agreement sought to be ;^"oved was collateral and on a subject

distinct from that to which the written contract related.

In Kenny vs. the Queen, 1 E.\. C. R., (iS, the suppliant entered

into a written contract in 9th Augast, 1875, with the Dominion
(lOvernment to remove and carry in barges all rails then or there-

after to be landed from sea-going vessels upon wharves in the

harbour of Montreal during the season of navigation in that

ye.tr .-iikI deliver tlieii) jit tlic rock-cut on tlie Ljicbine (^uirl.

Suppliant duly entered upon the execution of his contract and
no complaint was made on behalf of the government as to his

work. Some time in September, when suppliant had carried
•2- i.v;
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only a small quantity of rails, the government eaneelle.l the

contract, and employed other persons, whereupon aupplumt

fyled the petition of right. It was alleged by sui.pliant that the

official acting on behalf of the government hud r'pres.-iitcd

to him that a very large (|uantity of rails would have to 1..-

carried bv such contractor. It was held that the evidence ol

such representation.; formed no part of the contract, but that,

although the suppliant could not import into the contract such

representations, under the terms of the writt.-n contract he was

entitled to remove nil rails lamled from ships in the harbour of

Montreal during the year 1875.

In McQueen vs. McQueen, 9 U. C. Q. B., 536, a promise for

value received to pay to two persons named or their order a sum

of money specified '"to be paid in yearly proportions" was held

to be evidence of an account stated and that the effect of it was

to make the money payable at all events after the expiration of

two years. The learned judge directed the jury that if the con-

struction of the writing was that the money was payable in two

years plaintiff was entitled to recover, but if not until after

four years they should find for the defendant. It was further

held that parol evidence could not be admitted of an agreement

that the monev should not be payable for four years, or until

after the death of plaintiff's father. The headnote states that

the effect of the agreement was to give two years for payment,

but the judgment is simply that it did not give more than two

years.

Parol Evidence to Show Unreality «f Consent.

In American Abcll Co. vs. Tourond. 1!> Man.. (KiO. it was held

that when ii man capable of reading and understanding a docu-

ment and having an opportunity to do so affixes his signature to

it though without rending it, he should lit held bound by its con-

tents, but that rule do' not apply when a man incapable of

reading a document is induced to sign it by a representation that

it is an entirely different d-.cument. The plaintiff's agent in

this case had assured the defendant tliat a separator which he was

a^reein.' to sell to him was in first class condition and would do

lirst cla'ss work, and if not he should be at liberty to return it.

It was held that the defendant was not bound, not being able to
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read Englisli, by anything which was not in the bargain as njade.

aithuugh in the paper signed wiiieh he had been assured was a
paper sliewing the bargain as made.

Parol Eiidttict of Collateral Agreement, etc.

In Duiis:>iiiir vs. Loiiti ithurg et at.. 80 S. ('. H.. :i , I DiniHuniii-

gave instructions in writing to H. respecting the sale of a coal

mine on terms mentioned. The agreement i)rovided for a com-
mission of five per cent, on the selling price, such commission to
include all expenses. H. failed to eii'ect the sale. It was held,
affirming the judgment appealed from, in an action l)y H. to
recover expenses incurred in an endeavour to make a sale and
reasonable remuiieration. that parol cvidcnc.- wiis adiriissibjc t,.

shew that the written document did not constitute the whole of
the terms of the contract, but there had been a collateral oral
agreement in respect to the expenses and that the question as to
whether there had or had not been such collateral agreement
was one that should have been submitted to the jury.

In \\'ilsoii vs. tht Wiiid.'ior Foiiiulrii Co., ;{1 s. C. R., .'JHl. the
plaintiff carried on business at -Montreal under the style of A. K.
Williams & Co., and sued the respondent for the price of an
engine ordered in writing and other machinery supplied in con-
nection with repairs to the foundry amountinj,' to $V.>'ym. The
order was given through the plaimitr's iif.'ent W. Tht- principal
defence was that the Company supposed it uas dealing with a
Company farrying on business in Toronto as the A. li. Williams
.Machinery Co., with whieli it had had previous dealings, and
which at the time had in its possess; i mjieliinery belonging to
defendant to the value of $780. which it was agreed with W.
should be accepted in payment for the machinery ordered. The
Supreiiic Court, affirming the ju<lgim'nt of theeourt appealed
from, affirmed the dceisi.,n of tin- '.rial jud-e who found that the
business carried on in .Monti-eal was distinct from that carried
on in Toronto, but that, at the time the order was given the
defendant i)elieved it was contracting with the Toronto Company,
and that there wen- surnmnding circumstances to lead to the
belief that Hie businesses cnrrid on in .Montreal and Toronto
were one ;ind the su!ne. lie held that the plaintiffs uere bound by
the bargain made with W. and. on the ground that it was not
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iovoiMiiiteut witli tliu written uKrefiiiunt tu prove that payment
was to be itmile otherwiNe than in cnHh. he refciveti evidence of the

(iiri iiitnt ilicil on hy the ili't'-ndHnt.

lu ('alder vs. f/auett, 5 Ti-rr., 1, where a verbal order was
taken for fnotls, ., ..• of tlie teriim beinK " "is mouths' credit in

II certain event, and phiintifr's ajrent sijtneil n memorandum
containing; all the teniw of the contract except this one, and the

defendant Nubseciuently wrote cancelling the order which he had
(riven, which led to further corespondenee, and in none of the

letters was any reference made to the term of six months' credit,

it was held that evidence could be jriven of that term as it did not

appear in any of the documents submitted to constitute the

memorandum in writing. The letter cancelling the contract

could not be taken as constituting an acceptance of the goods.

It was not meddling with the goods, it was an act not done in

relation to the goods themselves, but in relation to the order for

the goods.

I i.:j
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Chaptek v.

STATUTOEY BEQUIBEMENTS.

Smt. I.-C0NTRACT8 WITHIN THE STATUTE OV FBAUD8 AND
SALE OP QOODS ACT, 1893.

The Statute of rpau<i.-»ppUo«tion ol-mMunt •ffeot>ii«
000.'*°'

*""•
• Ij57

Le«««i—l«Me by deed—»gre«ment for leaie 188
Promiie by executor to uiiiwer out of hie own enutc. ...!!!!..".[ 160
IVomiee to Buwer for debt, default, or miicarriaire of nathn

'.

', Ifll
Agreement upon oonidderation of marriajfjj m
Contract or Mle of intereat in laud .'...'.*.'.'.'!!'.!."'

165
Contract not to be perfunnul within a year

'

171
Sale of aood. Act, 1893, where the .ubject-mattorUof'the Value

173

The Statute of Frauds, and the Sale of Goods Act, 1893, so fai- statute of
as It replaces the Statute of Frauds, apply as well to a sale b3

*'"»!«•"•

auction, as to a sale by private contract, and whether the subject-
"''P''"**"'"'''-

matter of the contract be land or goods (o).

The provisions of the Statute of Frauds which affect contracb- Contract.
are the Ist, 2nd, 3rd, and 4th sections, which apply to futun=
transactions, and enact in effect:- -Sect. 1. "All leases, estates,
interests of freehold, or terms of years, or any uncertain interest
of, in, to, or out of any messuages, manors, lands, tenements or
hereditaments made or created by livery of seisin only or by parol,
and not put in writing and signed by the parties so making or
creating the sume, or their agents thereunto lawfully authorised by
writing, shall have the force and effect of leases or estates at will
only, and shall not, either in law or equity, be deemed or taken to
have any other or greater force or effect; any consideration for
making any such parol leases or estates, or any former law or usage
to the contrary notwithstanding."—Sect. 2. " Except neverthe-
less all leases not exceeding the term of three years from the
making thereof, whereupon the rent reserved to the landlord
during such term shall amount unto two third parts at least of the
full improved value of the thing demised "—Sect . 3. " And more-



158 ITATUTORY BKqUUBMEMTS.

Ptff I. over that no leawm, wUtM, or interetU, either of freehold or ternw
~

of yeart, or any unoertoin inter«»t, not being copyhold or cui-

tomary intereat of, in, to or out of any meaauagw, manora, landH,

tenements, or heteditamenU shall be assigned, granted or sur-

rendered, unlcas it be by deed or note in writing, signed by tho

party so assigning, granting, or surrendering the same, or their

agents thereunto lawfully authorised by writing, or by act anil

operation of law."-Seot. 4. " No action shaU be brought where-

by to charge any executor or administrator upon any special pro-

mise to answer damages out of his own estate; or whereby to

charge the defendant upon any special promise to answer for the

debt, default or miscarriages of another person; or to charge any

person upon any agreement made upon consideration of marriage;

or upon any contract or sale of lands, tenemenU or hereditaments,

or any interest in or concerning them; or upon any agreement that

is not to bo performed within the spice of one year from the

making thereof; unless tho agreement upon which such action

shall bo brought, or some niomoranduni or note thereof shall ho in

writing, and signed by the party to bo charged therowitli, or some

other person thereunto by him lawfully autliorisod
."

The sections 1,2, 3, relate primarily to the creation and trans-

lor oi" estates and interests in land, a subject which docs not I'all

within the scope of this work. Thoy uro here noticea because

they include leases, which operate by way of contract between

landlord and ^enant, besides demising tho land. Also these sec-

tions require formalities in part similar to tliosc of the ttii and

ITtli sections, and tliey are so far subject to the same loiisl ruction.

Sect. !7 Is now replaeed and substantially re-onaetod by tlie Sale

L.a»eby of Goods Act, 189:J, s. 4. Ly the Keal Property -Vet, \H4'). s. :J,

^*"'-
a lease of any tenements and hereditaments for a term exceeding

three years, and whereon tho rent reserved does not amount unto

two third parts at least of the full improved value was "void at

law unless made by deed." But it might bo effective in equity as

un agreement for a lease (b); and if the agreement was one of

which a court of equity would grant specific j
orformance, must

now be treated as a lease in fact to all intents and purposes by

force of the Judicature Act, 1873 («). The Real Property Aet,

Jjeaoen.

(h- r,irkir V. T,i»w(ll (1868), 27 L. J. C.

sr2 ; J De G. & J. ot>9 ; Kmel v. WatKn

(1879, 48 L. J. C. 41»; UCh. D. 129.

[e) ll'ahh V. Lonu/a/e (l»»-.i), ai L. J.

C •'• 21 Ch. D. 9; lowther v. i/f.iiw

(1889), 58 L. J. C. 485 ; 11 Ch. D. 248 i
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184o, s. ;J, hatt tlierel'oro u vory limited application now. l.i>uio«

mode by deed Jo not riiiuiro tlio iurthor luality of «ij{naturn

at re(|uirod by tho Statute of Frauds (d). Learnt not oxoccdiiig

three yoart from tin- muking thereof, within tlio above cxiiption

of sect. 2, are held to Iw thereby also excpjited from the 4th huc-

tioD of tho statute, which roquiroit writing and tignature for con-

tracta concerning interostt in land; tuch leaitos may thoreforo still

be made as at common law without deed or writing (e). Tlio ex-

ception includes all leaset which <lo not nectwiiorily exceed the

term of three years; a leuso which may las - less than three

years, though it may last longer, it within the exception (/). It

includes 'eases for a terra to romnicm e nt a future time, provided

the term does not extend beyond three years from the making of

the lease (17) . A lease foi a term of loss than throe years, with a

right in the lessee by giving notice to continue it beyond three

years, is within tho exception (A).

Prior to the Judicature Act, a demise which was not by deed

was not absolutely void of eiloct, and might operate as an agree-

ment for a lease, if capable of that construction. It could bo

the ground 01 an action for not accepting or not granting tlio

lease, or for any other broach (J); or regulate the conditions of

a tenancy subsisting in fact upon an entry and occupation under

it, though not effective in creaMng the term of years agreed

upon ()t).-- But unless it satisfied tho roiiuiremonts of the 4th

section of the Statute of Frauds in rosard to writing and Big-

nature, as b'^ing a contract conrerning an interest in land, or an

agreement not to bi' jiorfornied witliin a year, tlioro was no right

of action against the lessee for dani;iires for not taking posses-

sion, even whore the lease was valid, as falling within tho exocp-

tion contained in sect. 2 of tho statute (/).

Cm. V.

8kct. I.

li<Muie mit

ttirac jemn.

AtfTWIIH-Ilt

f' >r leiwe.

/•mhli

K. B.

(>D

c. p.

M
O. 8.

( Lord)

4.5; .i

(/)
r.2 L.

r V. jfhnihiimt ,1902,. "'.' L. !.

IDS; (190S) 1 K. B, .•.i7.

Jiflme V. ir/iiMH f 1S4J;, li L. J.

.W; t Man. & O. Sdl.

Fdi/t V. Str.ifoM (ls;U , U I.. J.

Y.x. 101 ; 1 Cr. & J. H91 :
Jluli"f

V. Tmntin (18:iO). (i L. J. K. B.

A. & K. s.ifi.

Ci>tt.m, \..J.,Fjp. rui,ry[W%i),

3. C. KM: i\ Ch. P. 4(;4.

/'<)• riir. Ediir v. Simfurd MSItl),

!l L. .1. (>. S. Ex. 101 ; 1 fr. & J. .391
;

llotl'.n (l.onDv. Ti^mli,, 1S30), G L. .1.

K. n. 4.i: 5 A. & K. H-lti.

;,) Ifoml V. n,il/ (1S77), 46 I.. .1. Kx.
lili:!

;'
-> Ex. 1). Jhft.

(i: ,S7,v,«/.-., V. SI. .r.lin '1867), 36 L. J.

C. I', lis; L. R. 2 0. IV 370.

i-) Miirtin V. .VwiVA (1874), 43 L. J.

Ex. 42: I.. U. 9 Ex. .50.

I] r'rci.r. Ktl,j'-v. .SIriiford (IH3\), 9

I.. J. O. S. Ex. iol : 1 Cr. & J. 1191.
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ttml.

Hpcrial
pivmlu by
eiwutur.

if

PromiM til

pny U'gtti^y

or dintribu-

tire nhari'.

Section 4. Special promiu by executor or admiitutrator to

tttuwet damagf out of hit own utate.

The executor or Mlmiautr»tor of • duooMod p«rtou i> liablo

to aoawer daniagw in retpoot of the li«biUtioa of tbo teetator or

inteaUto only to the extent of the bwU wbiob oomu to hit hands,

to bo administered in due ooutm; and a proouM to pay ia pro*

•umptively riferablo to bis liability in that character. But ho

may give a apooial promiau to answer such damages out of his

own oatato; and such promise must satisfy the re<iuiremento of

the statute, in addition to the necessary conditions of a binding

ooutraut (»l, .—Tho promise must be made upon a valid con-

sideration; and forbearance by a creditor of the dccousod to sue

the executor would form such a oonsidoration (n); but oxecutors

may render themselves liable to pay a debt of their testator de

hor'i propriU, by acts or conduct amounting to uu admission of

assets (o) .—An executor or administrator cauuot bo charged wivh

the payment of a legacy or distributive shuro as a debt upon au

implied promise, tho proper remedy being by a suit for tho ad-

ministration of the estate; and a speeiul promise to pay out of

his own estate must satisfy tho re<]uiremeut8 of tho statute, and

must also bo made upon a valid ocasidoration (p). But if there

bo a sufficient admission of assets, the executor muy bo chargi-d

upon hib admission with tho Icfjaey as u debt for money had ond

received, or upon an account stated, and made liable to pay '
-

amount de bonis propriis(q).

I -I' i

i i-' I f

I rnuiise to

iin!<wer (or

di}l)t of

pimtht-r.

Sectiou I. Special promise to amwcr for the debt, dcfaidt or

miscarriaijeH of another person..

The triterion l),v which it is Jetermiued whether tho promise is

within the statute is whether the person whoso dobt, default or

miscarriago is guaranteed is liable as well as tho rruaraator.

{Ill foil/, V. Stanh.i! 166'.i;, 1 Wiiix.

Siiuiid. 'J-'D : Itimii . / yAu (177f- . I

Biu. r. t". .'..'xi : 7 T. U. .i.'>ii. n. ; l'h>l-

put V. Hri'11,1 iis-is), « L. .1^ O. 8. C. 1'.

IHl: 4 r!iii>r. 717.

:;. i:-rh,r v. /' x ;I«"0;, I W?.i^.

Suuud. lis.

(o) r/<i/.A V. Moniiis (1821). 2 Dr. & P.

Kill; y.V Mrirnn (IWI.);, 74 L. .1. C
(l'.»S»: (I'.HiS) 2 Cii. 490.

I//) /»,,/., V. 'ilnitl \'i'M .
'< T. R.

filKt : Jim. I V. Tiinii' r I''27), fi L. J. O. S.

K. B. 71 ; 7 B. A: V. ..42.

:.. /)..-;.. V. It-'iti.-y ')«',:
. 2 I.1V. :>.

1 V.iit. 120. S<-' "«' pp. 7.1, 7'J.
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if tlivre in a dual liability *
: the proiiiioif tlii> lam; in witliin lln- Cm. V

•tutul<>; but if h^innIh ui'o uppliitl to uuittluT ur work tloin' fur
NIOT i.

him u|(uii tho iroilit of tin pruiiiiNii uiily, llic lutf \» not «\itliiii

thf itiitiutt', iM'tuuti' lliiTi! i* nu tl<tl>t of uiiotlMf r . A in-oiiiiw

to \m\ for Kou^l* i«U|)|>lii<il to an iiifaiil. not lii-iiii; tic<'i'<t.Hiirii'«,

itt not within the Htittuli', Ih-cuU!*!' thi- infant i-* not liahjc m
.

And the ntutuii' iluc'i not u|)|>ly *o u ih'ht for whirh tht> proniiMcr

hiinxclf it liiiblf, thoiiirh tin' ,.a>nM nl of it niuv cxoncruti'

unollu'r [I . Upon tin' khiw |irin<'i|ili' u warranty by an at'i'nl of

hin uiilhorily to lontrai'! u ili'lit or lialii'ily for unothir. .f li\

oiilcring giHMlN ur work on hit utiount, it not within tin' hiittutr,

bciuuti' it only jfuarantoii. lli;;t the |irinri|i:ii i«. Ixanul, not th;il ln'

will |)uy tho debt i^K. And (hi' i iiuap'nii'nt of an utfint, by

which he jfuaruntci's thi- itcrforniamc of tontruit* made for hit

prinLijml, io held not to be within tho Htatutr, though it niuy

roMult in payment of the debt of unotber (r).

Where the proniim' it founded upon Mome Niwr contid) ration I'rimiiwiii

•ullicienl in luw to support it. and it not merely for the debt. i'/.Tww.'"
default or miHearriaire of another, nueh an nndertakinj;. tboiij:h "'J<l't"r.

in etfiK't it be to answer for anotiier person, is eon.sid<'red at an

oriii'nitd proniite, and not within the statute y ; at a i>roniit

to pay liie d( lit of a perton who bad biM'U arre^ifed under a ni. xr.

on condition of bit diteharjfe from euttoly, becaiite the oriirinal

debt wat extinffuithed by that form of execution {: : ho wIiiid

u purciiaser of ffwA*, beiii^' unable to pay for tUem. trantfcrred

the beni'lit of his contract to ii third party, who jiromiteil to

pay the price iustead of the former, wlio wat dis liarL'eiJ. tin- mw
promise to pay wa- iie'd not to be within tic statute ,i . A
promise to pay a com|iosition on the di-bt" of anotiier in ci.nsideii;-

(ion of th" creditors assij^nin!.' their debts to the promiser is no'

within the statute, because it amountt to a purchase of !lie di'.il <.

and not a promise to pay them {h). .So. where an assii.'nmeiit nl'

(i) lt„k,.,.ir V l).,r„rii (iTo;. . S.Ik. CU L. J. ti. r. <-,:<: I,. U. 7 H. I,, i:
27; 1 8m. L. C. JS7 : J/ar'nn,/ Imlia Ij SuHim v. ilrni (1S1P4 . ">3 L. .1.
*«/.'«)• fnmb r,i. V. Afiiiitii l!)02 . 71 tj. B. i;:i:i: (I- ) l'(J. It. -.in...

L.J. K. B. 529: 1502. 1 K. B. 77S. (v) forth v. Slanlon !lU(i9. 1 Wmx.
See /;,• Il;i,lf (1892), fii L. .1. C. I,'>2 : Sautd. ht p. 2211.

(I89.'l) t Cli. «1. (z) liiilehrr V. Slrmut \HiV., 12 L J
_(») Ilarnt y. lluiitlurh (17.'>7l, 1 Burr. K.\. :;!il ; 1 1 M. i W. sr>;, '

^"•*-
1" llri.iinimj V. Sl,lll,i,;l (18U , .5

(0 /.'"•'/ V. .t/^.\>./^ 18.M). 4 Powl. .t Timiit. 4.'>ti.

R. 7: "'-'v// V. r'/^'^wt fISJO . 2'j L. .t. '.! ,(!:..'.,• v. Mn.<!.,: 'ltd!' 1 B k
«-'--'«'J' P. X. U. 124.

('<) I.nhemin v. Mo'mlslrph'-ii lS7ii ,
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Past I.

DebtK due to

third party.

Debts due
by the
promisee.

Indemnities.

Promiso
resu' 'njf in

discharge
of debt.

a debt 01 an orJer idv paj-iiiont upon the debtor is aecepted in

dischnr<?(' of a debt oJ the assignor to the ussigiioe, u |<roinisc by
the debtor to pay the as»i<?nee instead of iiis original iieditor is

not witliin the statute, because it is a promise to pay his own
debt, and not that of liis creditor, whieli is distliarged (r).

The statute applies only to debts and lial>ilities due to the pro-

misee himself: promises to answer for debts or liabilities due to

a person other than the proniisi'o are not within the statute.

Thus where a jierson assigns thi' benefit of a debt or contract to

whieh he is entitled and which he guarantees to tlu' assignee, his

guarantee is not within the statut. , because the debt or liability is

due to himself and not to the assignee {il}. For the same i"ason

a |)romise made to the baililV of a County Court, in consideration

of his releasing a debtor from arrest, to pay the debt, was held

valid although not in writing (c). .Also a i)romise of indeiimity

or ]iromisc to answer for a debt or liability due by the promisee

himself is not within the statute (/): as a promise to pay a pro-

missory note which the promisee had made to another person (r/);

a i)romisc to indemnify airainst the costs of an action to he brought

or defended by the prouiisce (A). —So an in(' 'umity given to a

person for becoming bail for the apj)earance of anotlici- on a
criminal charge is not within the statute, because there is no debt

or duty owing from the person bailed to the person who becomes

bail [i'j. But an indenmify given to the surety in a bail bond in

a civil action was held within the statute, on the ground that in

civil proceedings there is a legal duty in the person bailed towards

his bail to keej) him harndess by surrenderinij or paving tho

debt(fr).

A promise is not brought within the statute merely because it

results ill discharging the ilebt or liability of another, where such

is not the primary object or intention: us a promise to pay off a

lien on pro|)erty which the creditor holds for the debt of another,

in consideration of his giving up possession, though tho payment
of tho lien would prmd facie discharge the debt (/): a promise by

(f, Lan/ V. MiXeik (1S24), 4 Do«l. &
R. 7: Ilijilj/Mii V. Andfiaoii (1821), 3 B.
& C. 84i.

{(/; Niifif.t flirt V. Vttfnri}ift (1H41\ 14

L. J. Kx. -l.M : Ki M. & W. ,170.

(e) Rtadrry. Kiniihnm (ISf.2i.32 L. .T.

C. P. irs; 13 r. \\ N. S. 34
1'.

if) Guild V. r.,H,-;</ (1894), 03 L.J.
Q. B. 721 ; as94} 2 Q. B. SS5.

<ir f^ii'liioorl V. Kenyan f 1840 , 9 L. J.
Q. B. 409: 11 A. i- li. 4W.

'/,) Aiiamt V. />(/H.fV (1830), 8 L. J.
w. S. ('. i\ I6.-i: II Binif. SOO.

( r,-.;v" V. //.»i7«(/// (1S63 , 32 L. J.

Q. B. 381 ; 4 B. & S. 414
l-\ a.fen V. r,-«,i,W/;!839). 9 I,. J.

Q. B. «3: 10 A. & E. 4.13.

(/) V,i.-tlw^ V. Auli,rt{\H02),-2 Kist,
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a sub-purclmscr of -,'00(18 to |.iiy oil' tin- lii-n of tho .selliT for tlio

original in-ici-, in onlcr to obtiiin possession of the jjooils sold ^^»/ :

a promise to u lnndlord to pay tlio rent actually due by bis tenant,
m eoiisideration of I lie former j,'ivin<^ up possession of tlic jjoods

UistraiMed, or refiaininu: fioni levyin<; a distress (»).
-A promise to answer for future or conlin^'ent debts of anotber is

witliin tlie statute: as a jtromise to ans\v(>r for a debt for •,'oo(ls to

be sold to bim on fiie faitb of sueb j)roniise (o); a ])romise to dis-

count l)ills to be a.".e|)ted by anotber in payment of jjooils to be
supplied to bim upon ere lis of tb- bills j, : a promise to answer
for tbe rent of anotber accruing due in futinv (7). - A promise to
give a guarantee for tbe debt of anotber is as mucb wit bin tbe
statute as tbe guarantee itself (r). But a promise to procure
anotber person to sign a guarantee foi- tiie debt of anotber is not
witbin tbe statute, tliougli tbe guarantee woidd hv(s). Tbe
guarantees of parlii^s to bills of exebange aul neirotiable inslru-
meiits. as Ibat of tbe drawer or iiidors t for jiaymeni bv tbe
acceptor, are ereatrd an 1 rcniiate 1 by l'ii> custom of niercbanis
independently of tbe Statii;e of Frauds (_/ .

Tbe terms f/r/(/«// and nii-riinidf/r (omprebend wrongfid acts
creating a liability for ilaniages wbicb are not brea.bes of con-
tract; a^ a cb'fault in surrendering to bail in a civil action Oi''

;

or a liability for damages wrongfully done to tln' "roods of tbe
promisee, wliicli tbe prom i si i- uu b'lakes to a iswe- To .c.

It was formerly necessary tiial the (oasideralion slioul 1 be e\-
pres-ed in tbe written instrument, but by the Menantib' Law
Amendment Act, 18o(>, s. H, it is enacte.I tbat no promise to
answer for tbo debt, default, or miscarriage of another person,
wbicb satislies tbe reciuirements of tbe statute as to writing and
signature, shall be deemed invalid to support an iiction, suit, or
other proceeding, "by reason only that the consideration for such
promise does not appear in writing, or by necessary infi-iriice from

On. V.
SlCT. I.

Kuturi'debtH.

(tuintntce.

ncfdult ami
iribtt-arriage.

* "ou«i)Iora-

ticin for tlie

promise.

''.'5. See llni 1,111,1 liiilin l!i(bh,r CimliCo
.V»,l,„ i\'MI-2

. 71 L. J. K. U. .-jy;
i902, 1 K. B. 778.

{//') fif:,/,rn>,/ V. Ilirs.thr IS.V.I -"J
L. J. C. I'. IIH; 7r. li N. S. ;)74.

(«) KdiiiDds \. AV//I/ IS17).(iM.&S.
204; lliiiiipi.ni \-. /',/»/./(( 1S27) .5 L J
O. S. C. V. 107; 4 Bitig. JIU.

(' J/'ilMii V. //7(«/Y(«i fl7S7). 2 T R
M.

( ;/) Mnlhtt V. Jinlrimii 'I'G")), .I) L J
<-• r. 40; L. K. IC. P. i(;;i.

>/)

O. .S.

(')

;io h.
(-)

c. p.

(')

Q. U

y. B

AM

r/,n„iaf V. inin,ii,n 'i83n', s l. J.
K. B. yi4; 10 B. k ('. aiU.
I'n- rur. Mull, It v. Jl„t,'iiiiiii J.SG.);,

J. C. P. 4i; L. H 1 C. v. 170.
JliLsli,// V. /I,„i„. {l»U\ 3 L. J.
J:''.>: 1 Biiip. N. C. lOH.

n'llkhi'OH V. rimin (IS81), 50 L. J
i. :i:iS ; 7 Q. B. D. (i:i«.

Oretn V. ',rssHr//'!S.'i!)\ 9 I,. .1.

': M: 10 A. i K. 4:>3.

KtiHmi V. MiiiUr (1819i, 2 B. &
(ii;!.

M -'

J
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I'ABT I.

Rj-pri'wuta-

tioriM liH tcl

<'re lit of

Another.

ti written document.". But ii valid consideration is netcssury to

support the promise (»/)

.

Proniise.s to iinswer for iinotlier are furtlier provided for l)y the

Statute of Frauds Amendment Act, 18'28. s. (J, that '"no iietion

shall be hrouglit wlieroby to cliarpe any person upon or hy reason

or 'y rei)resentation or assurance made or •riven coiiii'rnin"; or

n n<t to tlie cliaracter, eonduel, credit, ability, trade, or dealings

of any other person, to the intent or j)ur|)()su that such otiiir person

may obtain credit, money, or f;oods, unless such representation or

assurance be made in writing signed by the party to be charged

therewith ' (r). The liability for a representation made to

another willi the inti'ution that he should a<'t uj)oii it depends

upon the fraudulent cfl'ect of such representation, if untrue, and

not upon contract: and the liability, therefore, does not re(|uiro

a consideration to sup[)ort it (a).

Section 1. Afjrernioil vmdc upon eonmhration of mnniafjr.

Agreement Agreements consisting of mutual promises to marry are held

HidSrationof "ot to be here intended; therefore they do not reipiire written

marriage. evidence under this statute (1)'' . By the Evidence Further

Amendment Act, IStiil, s. '2, no ])hiintiir can recover a verdict in

an action for breach of promise of mai-riage unless his or her evi-

dence is corroborated by some otiier material evidence of the pro-

mise (c'. An agreement to give money, or land, or a house, or

to make a settlement or a will, in consideration of marriage, is

within the Statute of Fraud.s(r/': and marriage is an accept-

ance of such agreement, and is e(|uivalenl to a (onsideralion of

value (r). An agreemeni of this kinil cannot be enforceil against

a jjcrson or as a charge upon bis e-state, unless it is complete iis an

agreeuuuit, and satislies the reiplireiiieMts of the statute (/ . But

ii:

III) n'aiii V. mn-rins {IWr,,^ TAU-t.

10; 1 Sm. L. ('. 310, and notes. Set'

po»l, p. 182.

(:) 'nitiM V. Ilii'lr (18of.), 25 L. J.

C. P. 240; ISO. B. 3:i6: Siciftv.Jru-x-

Imr,! 1S73), 4.) L. J. Q. B. 60; L. R. 9

Q. B. 301.
{ii] Si'c iiiitf, p. 3 ; EMon. L. C, Kr/int

V. JtiAi,,!/ isni), n Vex. Wi ; AVVh v.

t;,Y„l Furiall r„nH„l,<l„t,iHWW>), ") L. .1.

K. B. 843: (1906) A. C. 439.
'/ r,„l,\. I!:il.ir IT17 . 1 Stniiiirf. :m.

I,- ii; /„„i:i, V. w,iip:,i<- isoi . en

L. .1. t^ IS. Tcj : IMH 2 Q. I!, ."liil.

Ill) Miii.tiiriitr V Mnxiitll (172()). 1 P.

Wnis. GIK; 1 S r. •--31; r.iiuii v. fnhit

(1H6.5), ,34 L. J. C. 5(14; L. U. 1 Ch.
137 ; affirmed 3(i L. J. C. 880; L. K. 2

H. L. 127.
U) T.iiiieia V. Aii^lnj TiW, 4 Vv*

.">()!: Shmlurll V. Shiiiiwill :lSf,(l\ 30
L. J. C. P. 11.-): 9 C. B. N. S. l.W;

rirrl V. Vtril (1881), .'•)0 L. .T. C. 09;
17 Ch. n. 3(i.), n.

(/•; r)ity!,linril V. Jirmi/ll (187»\ 12

Ch. 1). 774; Kr p. H7,,>.;».,/ (1S,S4;, 54

L. .J. Q. B. 210; 14 Q. B. 1). 419.
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a niHiTiu^o settloiiieiit may be reetitied upon parol ovidonco whore

pro|)i>rty has boon omitted tlierofrom by mistake (y). A memo-
randum of the agreement in writing made after the murriago is

sullieient to satisfy the statute, as in the rase of u recital of an

ante-nuptial agreement to settle contained in a post-nu|)tial settle-

ment {h).

If a person, in order to iniluee a nmrriaiji', make a representa-

tion as to the pres(;nt ownersiiip of properly, upon the faitli of

which the marriage takes place, he will not l)e allowed to assert v

claim to that property inconsistent with his re[)reseritation, am!
this whether he has been guilty of a fraud, or upon tlie ground o.'

estoppel by his conduct, and not upon the ground of contract;

therefore an infant may be liound, and it is not necessary that the

representation shoidd be in writing under the statute in order to

charge him with the conse<iU(>nces ( j) . But representations of inten-

tions respecting the future disposition of the promiser s property,

as of maki'-.,' a settlement or will, made upon consideration of

marriage, u binding as contracts, are within the statute; conse-

quently writing is noce-sary to establish them, notwithstanding the

marriage may have taken place upon the faith of their perforni-

anco(A-}; for marriage alon(> does not constitute such part per-

formance of a parol contract as will take it out of the operation

of the statute upon e(|uitabli> grounds (/).

(^H. V.
Skct. I.

R<'pre«ent«-
linllH to

induce
iiinrriage.

Section 4. Contract or sale of tnnds, tineminls or Iirrnlila-

ments, or ani/ interext in or concernini/ them.

'Tho words 'lands, tenements, and hereditaments,' in that we- Contractor

tion appear to me to have been used by the legislature to denote i^{^rc«f •

a fee simple, and the words 'any interest in or concerning then .
' nd.

were used to denote a chattel interest or some interest less than ih.'

fee simple " (w) . The following contracts are within this descrip-

tion:—A contract to give or take a lease or tenancy of a house

'/ Jiihmoii V. lirmiric lUOOi, 70 L. J.
C. "41; 1901) 1 Cii. 28.

'

S.-0 ;)r,»^,

p. 217.

(A) Re Hutlnnd (1902), 71 L. J. C.
518: (1902) 2 Ch. 300.

i^ Jlonti/iori v. Afoiilefiori '1762),

1 W. Bl. 363: Xei-ill,- v. WilkimoH
(l"S2 . 1 Bro. C. C. ij43; Mith v. Fujc

(18S7). 57 L. J. C. 56; 37 Ch. D. l.W.

{k, Uammei-aUy v. Dr liiel (184.')', 12

CI. .t F. l.'i. And see Juriien v. ^{on,l|

(18.54), 23 L. .T. r. SO;-) : r, H. L. C. IS.-.'

y,V ?i>/,«.» (1H!I9). 69 L. J. C. 161
; (19011)

ICli. 3.)I.

(/) '(Hon V. Ciloti 1865), 34 L. .1. C.
564 ; L. II. 1 Cli. 137.

(iH Per Little<lalf, .1., Etaiix v. Itoherti

aS26), 4 L. J. O. S. K. B. 313 ; 9 B. ,4

C. at p. 839.
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PabiI.

Fbrollewie.

Equitable
intert'std.

Equitable
mortgage.

or luiul (w : or to assign u lease or teniiiicv (o : or to siiiTeii(ier u
tenancy to the lundlonl in favonr of aiiotln r (/> ; or incivlv to jjive

up possession of u house to iinotiier (7 : or to make a disposition of

land by will (r : or the sale of a hnsiness, to;.'ether with posses>ion

of tho prcniisos where it is carried on (.«-: or a contract to ])r()(ure

a lease or interest in land for another, thoufrii the contractor him-
self lias no interest, and acts merely as aijent /,. An oiler to

sell, and the exercise of an option to piireiiase land is within tho

statute, and is not ell'i'dnal unless maile in wrilini,' si^'ned [n .
—

A parol lease within tlie exception of sci t . '2 of the stalnli', upon
entry of the lessee, is valid: hut as a contract coni'erniii'.' an
interest in land it is within thi' above desei iption, and no action

can he hrou^dit n|)on it a;.Minst the lc>s:e for not taking posses-

sion (.r : but a contract for a mere licence to reside in or use
premises, or a S|)ecilic part'of premises, not involvinii the exclu-

sive possession, as a contract for hoard ami lodirinu' in the iiouso

of another, is not within the statut" (// .

Ivjuitable interi'sts in land are within the statute: as the intr-rest

of II purchaser under 11 contract of sale, or of 11 lessee iiinlei- nn
ajjrecment for a lease iC : the heuelicial interest jn n iiiorii.MMi. or
charge upon land (« : an e(|uily of redemption h : iiii e(piii;iMo

chinire ujion rent (r .—An equitable mort<.'ai;o by deposit of Ijilo

deeds is an exccjitioji: it is taken out of the statute Imcihis,. tho
contract, as regards tile <leposit. is performed, and piiiol exLImeo
is admissible to explain the possession of the dee;ls mid ihv terms
upon which they are held (<J . I'ut an airreement to make an
equitable mort>raj."-e by deposit not accompanied by a transfer of
deeds must be evidenced by writ in;."- signed 'c . Also fiirliior

-M

(«:, .Vnh,l,,i V. n-iilhre nsiJT , 1! L. ,T.

K. B. 217: 7 A. v^ E. 4ii; i:„„/finH v.

7/<7«cwA(lsic,\ It; L. .I.C.I', 1 :':i C. B.
706.

[o] Jliillrinnr V. /Ae/'« :ls;jir, ;• L. J.
Ex. 44 :

.> M. A: W. 4.-)t!.

(/, (r/.ii,,/ V. »'«>./ flS4.') ,
1,-, T, .1.

V. v. •.'4.'.
: i C. ]!. s.)S.

{1.S7!), 4SL. ,T.C .).V2; II Cli. 1), i:;i,

(.•' /.V,/, V. Shuffnr.t as:il .
'.) L. J.

O. S. Kx. liJi; 1 Cr. & J. ;)l)l.

{n) It',:///,' V. Shunt 'ISGd , 2!' I. .1.

Q. B. IC.l; 2K. & K. 721.
.-! K'lhj V. m:i,~i,,- asS2 . 21 I. ,T.

r. I', iiis; 12 r. n. 2s;i.

') y./i/'/// V. /.w«,/v (l.S'i-J , 24 L.J.
(v AV//.V V. ir.h.t,,- IS.V2

, 21 L. .1. C. r. 144 ; 1(1 C. B. M-"); I,,„;,\: Is'.oai
C. l". liili: 12 C. B. 2H3

(,• MiMixcii, V. ^Milerm.ii l\SHV,, .'.2

L. .T. (|. B. 41)0: S Ap. (.a. 4S7.

(» Siiiiirt V. IIiinliiHi .'ls.'i."i . 24 L. J.
C. X'. 7r. :

1.-) C. B. li.VJ; lln,l,,s„„ V.
Jnhiiy,,, ;ls.v.);, 2S L, .T. Q. B. SS

': E. B.
& K. OH.-).

/ ]ln,„,,i V. OiiiliiiHi '1SG9 , ?y.i L. .T.

C. P. ,->S; L. R. .-. C. P. !).

[it; liiniiinf/fi't!,: (Wfifil V. ('arfuriffhf

'IK'.W .o:;L. .T. y. B. 12: (ls9;i) i (J.B.
74 1.

f'.; .Vn^.ifii V. j'.himoii nsi7i, 17 r,. J.
Kx. 182; 1 Ex. 2.V..

' /..r /; lln/l
I lH7y). 4S L. ,T. Bk. 79 :

la Cli. 1). 01.5.

'/ /,';,»,v. I V. Itm„l { 1 7S;i . 1 Bm. (
•. O,

2hii : 1' W'h. A: T. li. f. 70.
('' Kx i>. r,.w),4,- ;isife, 4 Miidd. 249.
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j

>

cliHi'tii's iipoii III) f(|uital)lc iiioittfiijri' l>.v ilrpo^it art' not witliiii tlic

stutiito uirI uiiiv be cn'iilcil witliuiit writiiii.'; n-* tliry arc sii|(|i()rlt'd

by the ('()iitiiiui'(l |)()>>i's-ii(iti of tlic (iccils / . Hut i.ii ('(iiiiluMc

niorljiap' or {'liar<fc catuiot be cstiibli^bcil without wriliiii; nhcri'

the allc'i.'i'(l inoituairrr is alrraily in |)()-s".>iini ol' tin- divls in

BliotliiT litilit '/ . Furllicr adMiiiii's laiinot be (bari.'i'il upoti a

Ippal nioity-a^'i' without tlir written rviiliiur rri|uiri'(l by the

statiilc: bccausi' tlic douds arc hild by the Iciral niorti/atri'e in riglil

of o\\ni'r>hi|) and not luwely as depositee [h).

Tile sub' of iinblenients, that is, ero])s |iro lu. ed bv i iiltiva-

tion. friirliis imhi-<lii<iliy, tlioiiirb in a v''""'"!^' state and in-

ti'iKh'd to remain on 'be land iiiiiil niaiiirily, and to be

tlieii se\ercd. i- not a sub' of any interest in land within

tliis «eition; but is a sab' of y:oods within sect, t of the Sale

of (ioods Ael, lH!»:i. which replaee- sett. 17 of the Statute of

Frauds / : as a saii! id' a ).'ro\\inir erop of corn /,' ; or of a

prow in;; er<ip of potatoes / . A ^'i-ow iiii.' crop of i^rass in or

gnrwine- trees or niiderwoocj (w , and a tfrowiiiir eroji of fruit on

fruit trees II , are tic natural ])roduee of the hind, and not einbh'-

nients. and a eoiitra I for the sale of these niii--t be in writinir. for

tliey sa\our rif ihi. buid. Wiieiv the yrowiiiii' I'lops are sold or

reliiii|uislieii with tl\r' po-s 'ssioii a- iip]iurlenants of the land.

tliiJiiiili at a sepaiale vaiuatioii, as in eoniiaits between landlord

nnd leiiMiii oi- iii'lur '11 ;ni (aili.'oini.' and iiieoniiiiLr tenanl, \\\r emi-

traet i~ eiitiiv and lonteriis an interest in laml williin the

statu!' ji . llut a eiiiitract for the sale of crops or prnduc!' of

land, whether euiblenients or not. to be dclixcred or taken as

jroods. witliout the intention of passing: ;iiiy inter,., ( dr property

until si'M'iaiiee. i~ a ~ale of e-oo'l-; as a eonti lel foi' the sale of

potatoes or other produce, then liciu^;' in tiie e-mund. t-i In taken

by the buyer iinniidiati'ly at so niiieh per bushel m- pei- acre if .

or to be left and taken by the buyer when ripe a so inueli jier

Ch. V.
Sect. I.

Sale of

omUomento.

Natural
ci'ops.

CropH Bold

with the
land.

Produce sold

n« goods.

il I v., V. l;.,. is-)i ,
-j;! h. .t. c.

Sl'.i: .") Di'li. ^f. \ <;. Pil.

.; /;,. /,. I'„;.,l,,n-I; (lsfs7\ M \. ^.

Q. li. lii.i: is Q. n I). 7i;«.

(A K, j. III,.,p.,- LSI.-,,, 1 Sfir. 7: 111

Ves 477.
(I'l Sale ..f (i.)O(ls Al't. lS!):i. s<. 4. CJ.

Sw h"ji:' V. Mmjo iliiil'.r. 1 AVm«.
ShuihI. jiT p. :! i|. II. II ; M-ii^lntll V.

Gm-:: IST'. . 4'. !.. '.T. ':, IV ! :. !
;

I r. p. I), .'i.v
, .

'/ ./.., vv V. M,,/ (IS.'iii
, L. .T.Q.H. K:ist. :^lli : ir„r,n,>.- \: I!

2.y2: 10 A. .V K. 7i:! M. ,V S J.i-..

/ /•'"«> V. /,'.,/„, v« ISJ'I , 4 L. J.
O. .•<. K. I! ii.'t: ."i 1!. \- C. s'2!t.

... r,,, ,„„,/„., V. /,'...^ is;i7 , i\ L. ,T.

K.x. P): - M. & VV. 24S.

/' /;.// V. .In/', IN.'i) , 'J Br. \- H. 99;
s,..,,/' V. /;„.,/// 1SJ7 , I V. i .T. :iiii;.

' i,\'rn/i\. n,ii,i,s IS!.'
, 11 I, .r

Kn. JI7: '.iM. .^- W. .-.1)1

// F.ilM.MtU E,irl V. •//,..„..„ ls:t2,
J 1,. .T K\- .^7 : 1 <'r. ,V \f s •,

/ I'-i'-l,,- I. Sltindnmt isii;) , 11
:s|:i ,

•_)
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1«8

Pun I.

FrufltD

i prendre.

Eaaementg
and licences.

STAl U I OKV KEQl'IKKM KNI S.

ImWii'l (/,; or for the wile of the fiiiihcr in tri-cs wlu'ii Muiidiiiff,

nt xo iiiiu'li p«r foot or ut u lixwl pricp, wlioflier to bo cut hy
llic .seller or the buyer [^x).

A eontriK t for a profit a pri-iuhr, us u ri-rht to tiikiii>; >raine. iii

within the statute (/; ami a rif^'ht of .iiterin;,' ujmn laud and
takin;,' pari of the soil (ii). A sale of the feed of a pasture to ho
taken In the eattle of th- buyer is a jiroilt a prrndrv within fho
statute: but a contrai t by the owner of the pasture to assist ( attle,

that is. to take them in to feed, imports no interest in land ind is

not within the statute (j).

A contrat t for an easement over land, as an easement of li<rlit, is

within the -lutute // . Hut a contract for a mere licence to enter
and use lain!, import ini; no interest in the land, is not within the
statute ,-

; as a contract for the use of a jrravinfr dock for tho
repair of a ship: and an action will lie for not admittin<: the ship
into the dock under such contract, thou<.di not in writing' («).
A licence is revo.alile, uidess coupleil v.ith a valid ^'rant of
properly ;/> : as in the case of a sale of .••oods lyinp ujion tho
seller's land, or of tind)er to be felled, with lictmce to the buyer to
enter and take the froods. or fell the tind)er. in which case the
seller cannot counterniand the licence U': but such a licence is

not Implied by law in a sale of the ,'(kkIs (d). Upon tiie sale of a
nrrowin-r crop of grass by parol with licence to enter to cut aiu!

take it, tho liconci- is rovo:able : because tho seller cannot ho
chore-ed upon such a contract without writing (f). A contract
for the sale of the building materials of a house, to bo taken down
by the buyer, and cleared oft' tho ground within a certain time,
WHS held to be a contract for an inti'rest in land within the statute,

which (ould not be enforced unless evidenced by writing (/).

(>; .Saiiisliiin/ v. }[iiill,nis '1S3N, s
L. J. Ex. 1 : \ \i. \ W. :ii:(.

(.«) .fmilh V. Siiniiim IH'i'J). " L. J
O. S. K. B. :;»«: w B. & C. .iiil : J/»,-.
-/lal/ V. (Irrni {1,S7.")!, 4.) L. J. C. P. l.^-i

1 C. I'. I). ;(.-,.

(0 ll'iUer V. l.,r flSHJ), .-,1 L. ,T.

Q. B. 4M; '.I li. B. I) :il.-|.

(«) Siwrl V. J,.i,r« (\Hli:i\ .'tl! L, J.
C. p. I.M ; l.> ('. B. N: S. 717 : Mor,rw
V. JiHwl/{\wtH . 78 L. J. K. B. 1S7
(1909 1 K. B. ;i.i7.

>) J<.,„, V. Flint 1S39). !» L. J. Q. B.
i52: 1(1 A. & E. 7/53.

Ot'i 3IiMaiiii.\ V. r./i./ir 1SS7), hd L. J.
C. 662; 35 Ch. D. 681.

(:) Wright v. Stmrrt (1860), 20 L. J.

Q. B. 161 ; 2E. & E. 721.
Ill ll'i//.iv. Kuiy.lml-liiioll-IMI is",')),

44 L. .T. C. P. 2.i7 : L. R. 1(1 C. P. 402.
(//I I'lr ciir. Ilutiil y. I.niilhitlir i\2i'')),

14 L. ;. Ex. 161: 13 M. i- W. 838.
( U'm.ii V. Maiilni i|839), 9 L. J.

Q. B. 27; U A. & E. 34; Jam,,,
Jdii's .y S,,„y, ltd. V. Tiiukenille tKiirl)
' 19119. 78 L. J. C. 074; (1909) 2 Ch
440.

id) iniliama v. .Vnry-M (1841), U L. J.
Ex. 12tl; 8M. &\V. 488.

<r) Ciirrwiitiin v. Uoi>t^ (1836), 6 L. J.
Ex. 9.i : 2 M. k W. 248.

[f) J.avm/ V. J'limi'/HlSSS), hi L. J.
C. 570 ; 39 Ch. D. 508.
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I

By the ('oiiiiiii)ii liiw <'liiitli'I> allixi'il to laiiil hccaiiic part of tlie

frci'liold, acK'onliiif; to tin- iiiaxiiii, " qi^iaiiiid phintatnv noln^mhi

cedil' {(I,. Hilt this rule Iiuh !h'cii iiuxlilii-il so as to jrivi- <'H'wt

to i'it;litN atraiiisl tlio frri'lioldcr. In tlii> caHc of a<;i'i(iilliiral land,

a tcriani has a statiitorv |m\vi'r to ri'niovi' lixtiiii's cvimi after liis

term lia> ccasi'd, siihjiit (o a riylif in tlic laiidliird to pnrrliasi* {h)

.

Apart Iroiii Mtatutc. a Irnaiil is I'ntitL'ii to n'inovi- during; tiiu

term clialtds convi'iitionally known as tenant's livinri-s) allixod

by liim to tin- land / . Tiu' rijrlit which ihi' icuant linis posHOHNCs

is a ri;j:lii to sever ami remove, and not an interi'st in land, and a

verbal contra t ' v which an onlfjoinj? tenant relin(|nished the ri<,'ht

to his landlord or an ineominir tenant was ;rood, hecanse it did not

relate to an interest in land, nor was it a sale of " ".niods, wares, and

merchandise " within sect. 17 of the Statute of Frauds!/,- ; and
wonhl seem not to he a sale of jjoods w ithin the ineanin<j: of sect. 4

of the Sale of Hoods .\ct, 1M!»;< (to he hereafter noticed;, which

inclnde- nnder the term ''
floods

" " tliinj,'s attached to or forming

part of the land which are ajrrei'd to be severed t)e fore sale or under

the contract of sale "'
(/ . Uidess lixfnres were removi'd during

the term, they accpiired the (juality of land, and a licence by a

landlord to an outy:ointr tenant to enter after the determination of

his term and sever them wonld, at any rate at law, ha\e requirotl

the solemnity of a deed (;h\ After severance, fixtures are ihat-

tels(»*). The provisions of the Bills of Sale .\et, 1878, rerjuire

the refristration of Ijills of sale of lixtures when separately assigned

or charged {o).

A contract by a landlord pending a lease to lay out money in

buildings, repairs, or imi)rovements is not within the statute,

because the buildings become part of the land demised and confer

no additional interest on the tenant: and a contract by the tenant

to i)ay an additional sum with the riMit is not within the .statute.

Ch. V.
SlOT. I.

FixtUTM.

Collateral

ngreemont
for building
or repair.

v Broome, L(*yral Maxims. Ttb ed.
30-5; MO Miirtiii. H.. Kllioll v. /(i»7,o//

(l.s.i4 . n L. J. E.\. :t.i : 10 Kx. I'.Mi.

(/() A^ciiltural ii., .iujrs Act, lildS

8. 21.

(i,; /.Vkv.1 V. Mail- [\m-l). :i Eaut, .'tS
;

2 Sm. L. C. lOtli ed. is;i. Sec Liii/h v.

Taiihr iVAt-l). n I-. .1. C. 272 : (1902)
A. C. 1.57: Rtipioldsv. ,l»A4i/ (l'.»»4 , 7:t

L. .T. K. B. 946 ; fl904^ A. G. 4«!i : AV
Hidse (190.7, 74 L. 3. C. 24l> ; il90i))

I Ch. 406.

(*) Kalint V. Itiimlir (18;J4 , :i L. J.

K.X. 200 ; 1 Cr. M. & R. 206 : /,-, v.

^.i«/>// (1S70), 4.-) L. .r. Q. B. .MO: 1

Q. B. D. 700.

(/; Siilv of Oo"d» Act. 1N93, 8. 62.
\in; Itojtt'i V. IfeHfter.*on 18.)1), 21

I.. .1. Q. B. 49; 17 Q. B. .•>74.

(«) /iiiltoii V. U'/iilliiii (18421, 12 L. J.
Q. B. .i.-i; ;i Q. B. 901.

{',) S„i„H V. Xiil. I'nr. Dunk 1894),
03 L. .1. C. 270; 1894 1 Ch, fis«

; AV
Itrmke (1894, 64 L. .1, C. 21; (1894)
2 Ch. 000.

_if
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Psrtnenhip
io land.

unl.'8» (ho sum is chmpd upon tl„. 1,,„,| „, ,,,„(, s„ „s (« Pi,'„r^^
Iho ii.tt.r..Ht of tlu' luii.ll„r,l ^;> . \ ,,,llut.-ia! ai:m.|u.ii» ti.„; in
conM(I.-ra»i(M. of .icc-plin^r u l.as,. »,• i,.n„ncv upon ,..-,cuiii trima
llio landlord will do ivpaiis or put in fuinituiv is not witliin llio

stututc, botauw. not inipoitiu'f any ol.li-ation to take or jrivc ij...

Ieu«. or tenancy (q;. So al.o a request to purchase the residue
a term of years in a house, and a i.roniis.. to repay the momy
ex|)ende(| is outside the statute (r).

A contract of partnership is not brouudit witiiiu the siatiito
nierel.) hy reason that the (.hjecl of tiie partnership involves Iho
possesion and us,, of land: tho.i-rh in the result it n.av confer nn
interest in the real ass..|s ac.,uired under it ;.v

. F?ut a ronlra(t for
a partnership in a mine heion^'ini: to one of the contracting parties,
which would iihv the other party an inlrre>l in tlie mincMvas held
to he within the >talute,/

. Where the nal property of a partner-
ship IS vested in till' partners, for a h.i.'al or ..(|uital.h. ..state, iho
interest of each partner is durin- the partnership an interest in
hind within the statute >< : and an aureeinenl to withdraw from a
purtiieiship, imporliiiir liial the retirimr partner must assiirn to the
contimiin- partners his sh.iie in the real a»et,, must I viden.ed
hy writiriy. IJni if ,,,,! ,..state he vested in Inisics f,,,- il,,. l„,,„.|it

of a partnership, and tlie partners, as such. Iiaxr no interest except
in a share of the |)rolits nia.le, as is the cas,. in a . osl hook inininj?
company, the interest of a partner is not an interest in lan<i «i(hin
the .statute (.(• . Ipon the dissoiulioii of a partnership ilicre is
nn implied trust for conversion of the ass(-|s ii.io money, for the
purpose, after payiiin- the partiiershii. debts, of distribution
iwnon-st the |mrtners, and the share of ,,,ch is considere,! as prr-
sonal estat(> (//'.

Shares in incorporated bodies holdinjr real estate for the pnr-
holdlnif land. 1'°^^* "'' t'"''!' ti-ado or business, ai- generally such as to i,nve the

shareholders no interesi in the land, but mdy a share of the prolits

Shareix in

cumpaiiieti

C. P
L. .1.

K. B

69 L.

Th.ii'lliii V. I;,,i-l IS:;-.'). 1 L .T

. 2G9; ;( B. & Ad. Sim.
Mnmi V. yiiiiH 1S7I!, IH I,. .T.

. 241; Ami'H V. Imkr jST.i , 44
Q. B. 78: I,. R. ]()(>. B. 174.
Ilii-.li,ii V. lln,i„ii •

1 im) , 73 Ij ,j

. 1"; (I'joi 1 K. B. 121.
hnle V. Ilniiiilli.i, lK4(i , Hi L. .J. C.
.'. Half, .iG'.i; 7.'. /<, .Vir,,/., \WM\\
3. C. nsd: IfOd- 2 f'li. 4in.
f-i4,lick V. S/.iiiiiin,,- ;IS.)71 27

h. J. C. l.M) ; 2 Do G. & ,T. 62.
f«; (iio; V. S,„;t/, 'l.SS'.P , .V.I

U.>: V-i Ch. n. 20s.

(.1 II'ril^iDi V. S/inillcii 18.')4l

Ex. .-,:): 10 ¥.%. J'ii :' l;„n//'
IS.-.ir, 2.-> L. .T. C. P. I9i);

lioM: ll'iill:,,- V. Il,irf/,rf l\HM ,

C. P 2i;3: ISC. B. s(.-.,

'.v; /."'•' V. I'l-.nhhirk '17.'i2> 3
lis: < Wh. vV T. r,. ('. 9,V).

Purtnersliip Ait, 1S90, s. 22.

L. ,J. C.

, 24 I.. J.

V. J's.\op

IS C. B.
,

2.-. L. .T.

P. Wins.
Sfp the
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nrndt'. tiiul an- tlioirt'urt.' not within tiic Htiituti' ; : tiii'l in soni.-

niM's it ir* fxprc^'sly |iro\iilc(l hv uliitiil'' tint llic hIuu'i* xlmll Im-

IHM'Noniil cNfiite lunl not of tin- nutur' <>f rrnl t-stili' n Sliun-n

(iT till' iil)(i\f kimln in'f not within ilii" tl '-iiipliim <>!' " ifnuj-i

"

fondiincil in wet. (>•.' of t'li- Sul,. of tionU Ad. iHlCi I, .

Cu.V.
Skot. I,

S t I io\ f. .li/rn di'hI IIiiiI is h'll In In iiirlniniiil irllliiii llf

Hititiv of mil i/rjir ftnni thi inuliin;) tln'reof.

This (li>si'i'i|)tion coniiirisrs contnirt.'s uhiih uiv in ii'iiiii in- A(fn'<'m<"ut

,,,.,. , , ,. Ill ""t •" l"'

ciipiililr ol licmv' t'oni|ilc<l('lv |H'i'l(ii'nr'(l xvitlim Ihi' xcir / . as |H<rfnrnied

n (iinliail to lake in a litiTaiv work to In- j)iilili>h(M| |» liodic ill\
w'<l>iii ye»r.

in parts I'Xtcn.lin;; over nion tliiin a v ar, an>i to br paii! for as llir

part> arc ili'li\i'ri>il f/ ; a toiitiatt to |iav an anniiilv for liv

jTar> . .- A fonlract of survic;> for a t'nii of ninrr i .an a yc.ir

is wiihii thf statute ainl must ix" cviilini oil hy wrilini: f : so

u ((intiart for a year's service, to <Mninii'n« at a fnltiic ilay </ ;

l)nt a contrai-t for a ycar'» -ri\ ice to ( oiiini ii i' tin ihai ila\ is not

within till stalulc. hciaiiM' tin day of rnakiiii: llif lonti'ail is

not rcikoniMl h . Whi.i-.' tli |iarlir> afliT a \iiirly hirinir iiin-

(iinii' thr sfi'viiv withoiii ximv^s ai.'iv nii'iit. a fri'sh hiiin'.' for

a year is ini|ili<'| from tLc .'Xpiriition of th' tir~l year, an I this

iniplii'd frisli hirioi: is not within tin- statute / . An :\'j\ nienl

for a lease for nion; ilian a year. i>v fur a \ ar eoniiiii luiiiL'' at n

future (hiy is w ithin the statiUe. ami nnist he 'viileneeil h\ writinir;

thoutrh an aetual lea«e for a term within lli- e\ee|ilioii of the

2nil section uiay l)e made hv parol /, ; an I an airieni'nl I'oi' the

sale of ijoods not to he purfurmed within a \ ar is also within the

section, altliouirh tiiere h:\- lien an aee>piai;ii an I .i-tual r^e 'ipt

of the iron Is hy the liuyer of pait of the L:iiiids s ijd /

:) /;,./,/7.i, V. //„/./. M-,,,7// lS:is\ 7
L. J. Kx. l.j:i ; :: M. .V W. rj.' ; //./„,//.

V. y, >,/,.// \s:i[> . n L. .1. ^i. II. jie u
A. \- v.. iii.'i.

;'/ Sec tlir C'oiniiaiiies Cifin>'> ( mi-
wiliitation A<r. 1H4.'>. >. 7: tin- ( Viiiiiiaijii>

((.'eiiMiliilatii.ii Act, Kins. >. :;.',

/,i .Sc /"•'.
I'

174.
I'r /'iiif V. >;.iii/,li,ii 'li'i7'< . Slfiiin.

S,");!; I .Sm. I,. ('. My.i.

,1 l:,„„l,ll V. Ii,„.i..,„.,„l .is.n. u
East, UJ.

>' Sneet V. J.er (1811), :i Man i G.
452.

{ f] li,r„,:.l V. n,rl,m„,.il 'Isli; ,
1,-,

r,. .t, c, 1'. iHii; :; c. n SI.).

./ Iliil.iu, V. l!,„xil,r 'ls7:»
, IS L. J.

Q. 1!. :.';-'; U U. B. I), li':;

I.) S„nll, V. H„hl <;„i^t ,l,„l A^li-lllh

/:,,,:„,. ,~. I.I,/. iiiii:t
, 72 L. ,1. K, B.

-':).">
: nMi:i> i K. K. >:!«.

; /(.,./.„, V. („//,„, ll,S27 , .1 L. ,1.

O. <. ':. I'. ISO: ( lii„ir. Dili).'

/ Jr./i„„ V. •/;„i,/;// IHriii . G L. J.
K. K. 4,'): .•) A. .V K. M.-.i;

/ I'rr.i,,/ .l/,,„,»' '_•... V. i;„r„r,,, Ud.
I'.uo , 71) L. J. K. P.. lU:i: lOln •>

K. If. TTil
: uu upptal. liUd) W. N. 176.
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OoBtrwit
whfth may

within thi*

jwir.

Codtract*
defeaHJble

within the
year.

IP

P«r«.n on tl .la" . I.

'" "" !" '"'^ " •""" "^ ""'"•'v to a

a Hun of r„e; ^ "^ ''^„ " """"" "'"' '^ <*-t..r -Lali ,/y

«un. foAhe a ;. nln ' l",
''"t;"'' 1" """- "'•' "if- a -vkly

'-e «itl.i„ thHtl:'"; "'"'" ""'' ^'"'''^""' -» '"•'•' -t to

-'""'" tit- v...
, \, ;

\";"'' '^' '"'•'"'"-'' '» "- -Her
for the la...ilo. I o'l ,

' w' """' •' '"•""'"'' ""'' *•""•"*

'- .....1.1 m .low.; h :j; '1 H';."
r^'^'

""""•'^" ^'"'*

•'«"..'s an.l .M,.l|,. 1 7r ''

r":;"'^
•^^-""'''. it «„, I.el.l by

,'';/:"''"". /;»,*/,..(, 7,,.,,,., n„

C i62 " ''^ """'" '"*''•'• •*' L. J.



fH)STKAcr» wrmix tiik HT.\rirT>:». ITS

lU iiiublo nt liny tiiin' witliiii tliut [MTioil on piiviiii-iit dI" u v<ur'» Cu.\

U\m(x}: u coiitiiirt ol' sfiviit! for u tdiii of inoiv

though ticlmiiiiniilili' !>> nutiic within u \t'uv[ff;.

timn II v«>iir.
HiCT. I.

m

f'nnlnirt for tlif ml of lUii) »/'»'>.-A< for the jirirr nf li it itoiimU

uteriinn ">' ";>"'<(/''>.

Tlu' niuti'i'iul |ir<tvi>ioiis ol' tli<! Sulc of lioo.ls Ad, l."*!i;t,ri'liitinv' riiiitraii fur

to tlif inoof oJ' idiiliiii i» iiiv cuntainoil in wit. \. wliiih n lli •»>•

'J^X!'
"'

tornic; " ,1; A fonlni 'l lor tin' "ul" of any v'"" '" '' •''
'
vain • of

tni |ioiinilx Ol' n|)\Mii'ih >*!iall iioi in- v'lifoiri.il)! • l'.\ a limi iiiilrs-

tli" luiyti' sliiill iiici'pt part of tlio j;(»oi|s w> »cilil. ami ailually

ivcciM' the Miiiif. or ^'ivc '•onictliinL' in furiK'^t to hind tin' coiitrai'l.

or III |iurt |iayniciit, or iinh't^ hoiiic not'' or ini'iiioraiidiini in

writing of tlio contract Ik- niailo uwX Hij^iicil hy tli" party to bo

t;liar),'0(l or his us^i-nt in that U^hulf. J Tho provisioiis of this

Bt'tlion apply to owry xwv\\ lontriict, notwithstandini; that tlu>

goods may bo iiiti'ndod to be d 'livircd at soiin" fiitnri' t inn', ')r may

not at the timi- of siirh fonlriu't Ihj aitnally made, prociu't'd, or pro-

vided, or lit or ready for delivfiy, or some ai'l niiiy !»• ri'tpiisiti' for

the makiii<; or coiiiiilftinir thm'i'ol', or ^'nd<'rilli,' the same lit for

dflivi'ry. -i Tlii-rc is an acci'ptani'i' of ^'oods within tin" nii-aninj;

of this wet ion when the hiiyt-r do's uny act in relation to the j;oods

which rccojriii-<cs u inv-cxistin.' (ontract of sale, whether there be

un acLvptance in perforinanci- of th ' contract or not. " And b^'

soft. iVl the expression " ifoods ' includes uU eliattrls personal

other tliaii thini;s in action and money. . . . 'i lie term includes

emlileiiients, in liistrial erDwim: crops, and t!iiii<:s iillached to i.r

forinin'.'' |)art of tlie Ian 1 which are a;,'reeil to !>• severed Ixd'ore

sali; or under t!ie conlract of sale. ' Th -se provisions replace

sect. 17 of the Statute of Frauds and s'ct. 7 of tli' Statute of

Fraud''' Amendment .\ct, 18'28.

If no price be lixi'd in the coiitiact to determine the value, it is Value of

a (juestion of fact whether the <^ooils sold an- of the value of tea
g^fj*"^"

pounds, so as to bring the contract within the statute '->. A con-

tract of sale at a certain price is not tiken out of t'l^ statute by

reason of the price being enhanced by the carriage and delivery of

(r) lurch V. lir.iiii"! [K'uli .
IsJ'.i ,

9 B. A: I'. -V)'.

(v. IluUo'i V. r'../e» '.S'l-. .
.>.-, L. .J.

E.X. 2i.7; 1 II. iN. SI.

i; lluriiiiii. V. /.'(./- (IS.'iG;, L'.'i L. J.

C. r. J.57: ISC. U. .VST.
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EnblttiienU.

PUtun-H.

Mbnnx

C'onirui t» for

Wnrlc uiiil

IiiUtnr III

initkiuK

piodn.

Contractu for
(flHKls to bo
mad>'.

a. «n «,,.„t to buy ^-k u.ul to o«.ry ,u..| .J.^er tlu.,.. Tt J
.<».j. ..v.r ,. not a .ontru. • « i.l.in ,|,o «,ut„te . fc,

tlllllJJ* ttltuf lit to < .iuir imrt ..r .1. II ,

.''^, "'I'"' ""•"

o k. «.v,.r... kfc
. r .HMl..,- .,„„,,.,, of ..I... in tl... .£inMou o» jf..K|, .. ..,.,r..|v ..on,ir.i:utorv of tl.o ol.l.,.. !„« . V,!'

ui. o.i,,o.n. ,..„..nt .vlin,ui.|.. hi. .,,h, ,„ roniov,- .ixruiv. toZ
no. a .on lu.t ....uvrninK -n interest in lun.l .JtMn t. » . f

|"

^rT::,;;:ti''''M""rr'""''''""^'^
'•'''•' "">«^'''»

""•!.•: »r.,ni ,1... |,.M,| U. ...n,...,.,.!:., ..I ,, . siw.n-. joint

. vhKiT'i
' ;,""";"7.'.- '•*-" '« -'-« ^ I .x,.'..

";<'v..
F...tl..-.u.KMv..M.n.ttilway«lmr,...n,ls,.ri,.

/ „„.| ,,.,„,,
'.i

.. »o.vmn .ov..n.n...n,
,; a.v n... within .1.. .it i..nA ....,.,. a.t for wo,k ..nl l-.h-uir ,.xp,.n,k. I in nnkin. .....Is . i,h

ta.nt.^
/. . A

. ontnut for a porson to work .,,. hi« ..wn nm.criaU

I... uo.k ami lal.,M,r an.| ,h,. ,„,.„.ri..|. i„„i ,„„, ,„ ,h,. ,.|ni.lov,n,.Mt

^.-.....s: thus „ ..ontr...., fo. ....ntrivin^ a „..„.hin.. f.,,. , ; . .

""•|>o«i' .. ,
a .ontratt with a j.ri.mr ,o j.rint a hook ,^. a.v ,.o„

^•'u s for work a..,l h.hoi.r an,| niat-rial.:. „nj „ot fo th alo f
K..,,.is. On tl... 0,1..... han..I. a eonfa,. f..r tl... n.an.ifa..tu. .,

*';:' "''^ "• " """''!";•
' •

••' •"»"•""' -H. a n.ilh.r for th^ .l..|i

l.roduco of h.H ...anufactu... „ , .. .ontra, t ,o n.ak.. n t f

^^,^^1
./,/.. V. AW, V isu,. 4 M. i s. E,. ififl : 1 Ex. S5fi.

«>. s. V. v. us ; 1 »i„^. 3,.u'
• ''• "'• •-

1;
•' '* '^ K. n. j.-.s

: s H. ,v c. in.
<• S«. ,»,^f, ,,. lu;. I I

/.'",, " * l""''"ii'- 1st*, 1.1

L, J. Ex.

f; lu.,iil,.i V. IMI isj,; ,,; T
f K\x'\\'T'""' " "'"«"' It---'

.
•> n. &

'
IMfi

. IG L.,I. K," IS; i'^'m' i-' \v"(t.' ;i
" "'"' * -•"''"""'" nsio . Tuiint.

(.'/, ll<Hllnie\.S,g,j,r!, Ims, I8L.J.'



tONTHAtTH WITHIN IHK HTAriri W. I7A

•rtillciiil U'fth n , a coiilrui't willi mi iirtiitt for A work of iirl (/*

to Ik- (|.li\i.ri.tl wlini ioiiij.!..|,.il, uri- not (uiilnu-iH f(,r work utid

labiitir, Imt for l\w nu|i- of ^ooiIn.

A i'oiiit-iii|.oriiiii'oiiH 7 ixiri'liiiM) iinii nal- of ••vi-ml tirticl.ii,

tht< viilui of wl.idi «()l|.'«(iv.|v in uhovc li-ii (hiuihIi., iiltli<Mi);|t th.

vuliio of cii.li art id.' nmy In- |.w ilnui t.'U |touiiilN. miv form,
•(•(•on I in if to the ciniiiMRti

Cm. I.

Sacr. I.

Cuntract
fiir naluuf
«'v<>ntl

trth'Uii,

luix, line roritnift or sttvi-ml. Wlii-rr

til." prin* nir iiitnv.l ii|.))!i uitli r.rrii.iui' lo tukiiit; hcmtiiI iirlirif*

toKothiT. then- in |>h'Mnn|tliv.ly oiif •oiilrail iiicliiiliii^ nil; ami
Niiili >Miiili| In> till' |>i<>HMiii|>li<)ti fiKiii a joint oril.T for kv»tuI
uriid.'s, iiiili'^M cxitlainxl /•

; ami llic .-aim- |)iv,iiiii|it:iiii in ma If

win IV ail onlt-r in )j;i\,-n (w irtntiN coiiiiiii.inuf « 'in ivadv III I.I. •.

aii.l M.iii.' to lie ina.li- ati'l .l.liv.ii'.l al a I'litiiiv lim,- h . lint

wIkiv a iKTMiii jfa\i' an alixoliil • oi-.Iit for noiiji- i.'i"HU, ai|i| at
till' Willi.' time nniilf an olF.'r for otli.'is, wlii.li wa« r.'s.'rvo.l for
(..ii»iil.'ialioii, an.l aft-rwar.ls tli.- wll r « iit all iIm- uo.mIh lo-.'tli..r.

it was li.'l.l (hat llifiv was not on.' coiiiid ti- .oiitracl. an.l th.-

liii.v.'r ini^'hl aci.-pl tin- j.'oo In .ii'.I..r 'd, and ivf tli.« r.-st / .

Al a ^al.• of j;oo In l.y all.tioii in |.,|h tli.'i.. is ,„i,H(i hlrir a iliNtilll'l s,,!,. by
...nini.l in r.'s|M it of <m.''i l.ii soM „ . Tii.' |.arli'M niav sub- ""•'"''•

w-im-ntly conihino the huI-s of tli." s.'v.-ial lotn by .<iit..rintf tli.«m

tojffthor in writinjf iis on.> .•ontra.t x . In the .• h > of a sale
of lam! l.y auction in lots, tli.'rc is also |.iv(tuni|itiv.'ly a .lisliiict

contract in r.'.p.'ct of .a.li lot sol.! '7
; |,ut as l.itwccn vcmlor

ami puidiaMT, th.- |.ur.liast-r of tu.i or iii..r.' I.its may li- cntitlcl
to insist upcm a >;oo(l title bcin^r «liown to all tlic lots, if on., or
nioi^' of the lots cannot k- proljiably enjoyed without the other .:).

{.. f.rr V. (injUn (ISfii;, M I,. .1 , (J. I).

i\i ; I B. A: 8. -JT'.

(p) /»««•» V. irin/y ;I88»;, I C«b. & K.
•jsr.

'/) y;iy</ V. IVhiUiuij (1N,)3), U C. B.
19.^

(i) «.////«// V. Parkfr (18>31. 1 L. J.
O. S. K B. i-.".i: > B. & C. 37: Ellu.it
V. r/..-".7, (1S3S

, 7 L. J. Kx. 1 21);
3M. .V- \V. 170.

> 'V ft! V. Ktftnu Ct.KiltirM fllf.(\H3]
13L. .1. Ex. 1»; 12M. i-\V. 33.

{I, Piin V. /.-.I (1,SJ3,. 1 L. J. O. S.

K B

liuti 'h

77.

V)
4S.

•)

3'.>;>
;

•-'s >
;

/ .-.«*

. 24.-: I B. it (•. 15.,.

Half i.f liiKxK Alt, IS93, B. "iS-

...,« V. //„/„ f|,s.l'j
, 2 Tiiuiif. 3si

V. Ihimer (Lord) {1(132), 4 B. 4 Ail.

FrnnUfiii v. lamimj (1847), 1(]

C. r. 221 ; 4 C. B. (,37.

Il'iittwij V. Uoiiioitil [I'M; , 12 Jur.

/.'«•.« V. W.((.»< (IN2(i), 1 Ru«M.
/'.'/<<, V. niiikr is.m ,7 L. J. C 1'

4 Binir. >f. ('. 4.13. Se.. /,„,' v
.( 1S4I

, 7 B..UV. ••.16.



C'iJAI'TKK V.

STATUTOKY KEQUIKEMKXTS.
B-. U.-KOKM. AN-.. CONDITION^ KKQUiRKD i.V .STATUTE.

F„iiiis miuircd hy Ktututi-
''^"^

Miiii,Mai,(!,im i„ „ ,.i„„ _ « li,.-,,'

'

'" V," ",'l!
". "

' ' ""

-omaiiKd i., «.v,.,-.,l Hnti.';^/,
'^ '^"""""' -"»""T,..i.I,i,„

varying, fr..m tl,,. ,„ml'.!" ' ^ '''•'fc"'l-n,e...omndum

Acciptuncu ,md rwtipt of ifiKxls -m.,.i,.Vi',^-'
" " • "*'

'".stnutivt.deliv.r.v and freeijlt .
'

''> '^"•""'- "' a^-ent -

Ait<.i,ti„„.e and reccii.t of im-t of l-m!,!?"/
'

"iT
" '

'.
"*'

"•outrauts
f_

I'a.i ot Boods .-old under soveral

t'urne»t and imrt iiaynit-nt
.

.
'''''

1 '.(7

PabtI. It ij, i|i,,|)()so(l iior<> fo tn.nf (!.. t e .1

Form;- Statute of J-Vauds ami t u. iT n 1 '"' ''''""•-»-"« "f tlio

Xrcaiomnduiii I f 4

1

. • 1

m writing. Y '"^I""'"« '"«vo origiaully niaJo their eontraet in „ V
••'"^ -U... alone eontain. U. eonn.,u.t .., wr;:;!:;:;;;:^:
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4

IIK'lJl ll> lllilt

also >U|)|ilifs ;

II. 'Cl

siilli

III, il' si^jiicil l(y til,. |i,iiiv cliuri'cd, it Ch. V.
Skct. II.

tl

icieiit iioU' or iiii'iiioriiiiiliiiii of the contriiLt for
ic imipo.i r.r tl]f >laluti'. If tli.'v liiivi not II

in wriliii:;. tlic puilv scrkinir t,i .-liiniri' tii

ri'sorl ((I v(iiiii. vviiiiiiir 8ii,i-iic(l l)\- liii

oti

!• (Iicir tonlnict

T uitli il must

conlr.

n coiitaiiiiiiL!- I III' ti'iii:^ of tl

iliaiLriMJ. Ill oilier to satisfv tlii. staliili ir an oi'iiTiii il

Wliin to be
mude.

nu-iiioniiMliii„ i> |„-i. 111,, eonliiils n-iv !), (.lovcl l.v Mvomlaiv
• viilciir,-

:

aii.l III,' coii^tnictioii <! !,. ');„.!it:s so |.n)\i'ii is f,,i-

the L'ouil, a> in the ,;i^r of the i .-inal ilo iioi, ,| (,l .

•'
Wiui',.

a nR'.iioia.iiImn in writin- is • I,. , :,„v,.| a< u ,oi„,,|iam'u with
thn slaliil,', if (iillVrs from a ooiii,, ,-. in u.ii.n- n that it may li..

ma.li' at miiv time after the eoiitrart, ii Im,,,; t„. arlion; MniTany
iiumh.i of mcmoranila may lie nia.h', all heini; (.,,,ially

on^'iiials 'y,--. Jiiit a nK'Hionindum math' aflci- the ooniiiu'ncr'-
nioiil of an action is not Millicicnt to maintain that action (/'

.

The followin- nolus anil meinoiaihia have heeii iie!,l .suliiri.iit Writing,
to.satisfy tiieslaliile: A letter, the eontejits of which express iIil

torm-. of ihe contract, or refer to a (loiiim..iit which expressi's
them,//

: an invoice or hill of parcels si-,,,,,1 |,y t|,e ,,;,riv to
1)0 cliai-,.,1 7/ ; a receipt containing the t,.nns of the uereeineni.
tUwvJi M,,t admissihl.. as I'viih'nce of payiiienl for want of a
stamji [I

: an order hook of a tradesman containing,' a list of th,'
articles hoiieht or sold, and siirned |,y il„. |„iy,.r or the seller,
agaiiisi whom i( will ho sulliciont evidence, althou-rh he keeps
the hook in his own possession (/r; a letter written and si<,Mied
l\v one of the conlracting- parties address •(! to his own agent,
and cMihiiniiie tiie terms of tho contract;/;; the written°and
sitrnod insi nut ions delivered to the clerk of a leleo-raph ollice,
in ].urMiiinc.. of whicli he .sent a tidegram referring to th.^ oiler
of a icMitiact and accepting it'w': a n-citil in a will (ni or a

y. I!. I), ij.-..

7,1 Sr/,,„„/,r V. .V.,,-,,, (IsUi, 2 M. A:
S. 2,Sii: Iniy.ill \. AV/;«v(lSB2 , ;!1 I, J
Kx MiT: 1 n. &C. 171.

;< Kiniix V. /',•.;//,,,« lM.-,2', >\ \j .]

<. ">:
1 !),(!. M. \- (}. .-,72.

(/ .l„li„sn„ V. l,.„li,,„ii ,'Is:t7V (i I, ,1

Kx. ISi: L> M. A: W. ir.:i: .s„,l\-. Ii,„i,'.

,l,ll,.ii iis.v; .
>; I,. .1. ('. p. 7s 1

<' HX S. ISK.

I '///"..H V. //.,'/,„./ fis,;,-,)-!.-, t J
O. 1'..-,; L. H, I (M'. 1.

(/,<} i;,i,l,ii,i y. />,(»c,.Mis7o; -ji) L ,(

<" I'. I'-'i
; L H -. '•. !'. !',:,.

in) W- itwih' fisy:2,, 02 L,. J. r. is-'-
IHSJi I Ch. Ht.

suftirii'iit

'.,( l:,nir'. V. II;,, lull , IS.'is >7

L,. .1. C I'. lii:t; 4 C. n. \. S. I.-jO;

Hfid V. /'W,, ii'io'i). 7s L. .1. K B
1137; il'.Mi'.i _' K. H. 7'il.

(') Kric, J.. Snr.lirniht v. .Irrhil,„l,l

(IN'.l). 'Jii I,. .1. (j. B. .-,:U: 17 Q. B.
107 : /;«,/. V V. S.iirloiii MNlil,, 3(1 L. J.
O. P. l.iil; n r. B.' N. s. 8|:!; It,

/lo/laiiti ]\n>2\, 71 L. .1. C. 5t,S ; (l<Jt)'>j
2 Ch. :ii,i'. ^ '

(/) /.«M,. V. Dijroil (l«Si)), ;-lS L. J
Q. B. KM ; 22 Q. B. I). 3.i7.

{'/) /l-ii/,f/ V. .simlim/ (iS'lli. :in L. J.
C. v. I.-,0; !, C B. N.S. »4.t; r,„> v.
/f't^lim/i, {ISS\), r,[i L. J. Q. B. .^7,-,; 7

I..
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Paw

Brirker'i

ii(.t.-».

STATUTORY KKf/lJIRKMKN TS.

I- 'I.-.J v« :
an aliid.vit in Clmncery pio,o,..lin«.s coucvruiu, .n... her

n.M.tor, uontain.nj,' tl.o forms of agrecMnent ;/;,; the nnnu.e. of a
Ixmrd .nerl.ng of „ c„m,.„n v sio,,...! hv the ehai.n.Mn, ,oi,t:,ini„.. an
iitrvol adn.ltagre-nicnl.andof aresol.Kion of ,h. I.n,ni llmt it

s„!,. shoni, Ik. .ij.„ed(,7^--The language of the deei.ions .v^p.-eting
"l'.> -'lUvt ol bought and .sold notes eannot veoneiled- these
wM.ght and sol.i notes are signed and doliv .vd hv the broker on

I'- lialt ol Ins i.nn,-i|.als. and an-, or should Ik>, identiral- if one
(.1 the notes Ik) prolueod it is snlli..i..nt )o eharge tho „tl,..r pirty
wheth,.,- he he eharg-d as huvvr or seller. .-. it will l„. p.vi.UKd
that th,. oth.r ai,r..,.s with il, „„Mrly suhstitutino ;|„. „ord
l>ought lor the word "sold • or rirr rer.u >>. If th,. l„ok.T

has no. entered, o. signed a .ulliei.nt rnen.oran.lun. in his own
b..ok. and the no(,.s diller in any n.ateriai point there is no hindine
'""tnwt.

.

Mm. ^^h..,•..,lH.l.rok,.rl,,,snKeleanentrvor,|„.,.on-
"M^I ,nhi~,.NVM l-nlvand>i,n„.dii.il„. I,.„,,.oj,inioni-.l,:,. ihr.v
IS sulhei.M.t to satisfy tlie statufe. an I the rntrv forms th<. -nlino
memorandum, whether th-.r,. I.. i,ou;,d,t and soM not.s, or „ot"
and any vanan.v h,.t^^een th. I.o„oht and sold not-s is i„„„.,'
tenal(<j.

McinoiMiiiliim

('ontHiiii'd in

everal
wriiiiiu'N.

The note or memoraudum may consist of several wiitin^s if
sulheiently connected hy internal reference -ither direct or inferen-
tial; and extrinsic evidence is admissible to apply the rcf,.r,.ne..s
and to identify the writings referred to [ir. Thus a correspon-
donee between the parties by letters sufhcientlv connected to<.ether
by their contents, and containing or referring to docum -nts con-
taining the terms of the contract, constitutes a sulhci -nt note in
writing (a;\ A letter aeknowledging an agreement nccordin- to

.'. /,'- ii.,ii,i,„i (i'Hi2
, ri I, .r (' .Ms

/. l:,.,l.ir:„il, V. )....„,; is,-,i; ',;

I. •'. <. |.-,T; 1 |),,.w. 1.

'/ •/,„„« V. I'lli.n.i l,,„,.„,i ll.„l,

i^rri. !' L. .(. 1.1 li. ji:. ; -J (J. I! I,

::u.

/; '/.,..„, V. .(//„/„ ,'lsji;
,

.-, L. .(. o. S
K. B. :;i : tl li. \- c. 117; i;,,-,„„ y
r,:,,>.s (l.siii , :;;; |,. ,[. (• |> ,s.,. ,,;

('. B. N. S. 11.

i>) t.1,11,1 V. l'!,/,/,r ;i.SL'i.i. .-, H, \- (•

4'M; drii/s,!, V. Jti'il; {\sr.',). I iy H.
':)"; Snriniiilhl \. Arcli,l„il.l 1N,')1 , 'ja

I-. .I.e. |.i

i-^Tii , I c. i>. /). :;:.

"11. I.. C. j.;s- .A„„, V.
.'../ Ih.fl: is:;,, n; L, j]

h. ,T. <i. I!. .Vjit; 17 (^. n. l|,i,

... .;. .l:io^;'" \: iit'u!;!. '^^:!\:;: - '^' ^' -•-^; "-S'" •--

';»" -I!': - '^ H l>. !•: /.„„„ V.
>''''' l>7^', 1^ I.. ,1. <. I'. .^,,,(;,.

• < .
1' 1). i.-.i.; Hl.,.,\. ll'i„l,„.i I.SS'.)

'!' i.. .1. r. J.-..^ : 41(h.J). -n.i: T„„lu,-
V. ,V„„M lyi:;,, ,;] [, j ^^ „ .,•.,, .

lS!i:i L'y. B. II.--. «fr;,., tl„l,,,v,l..J.,'
h'i,ii„itli!l V. Sil,„li,ll |N-)|, ..'l T
O. S. K. B. 17.-.: :- B.AC. (<W.

'
"

(.'-,. ./",/.,.» V. /..,»•. INJJ , 1 |Ji„„ ., .

U<i,hn V. //«>/ ;is7-J , .11 I,. .T. Kv 17:!

.

I- K. 7 i:.\. 2T!(: ;;,,/-„„ v. /;..„„ INS71'

L^*.
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"instructions given to a aoiicitor, wln-rc parol evidence was
adniittod to identity tlio instructions {i/:. So a letter rct'erring to
•terms agreed uj)on ' or "our arrauyomcnt, may l)c identilied
with a previous mci. .randuni of terms ,;!; and a guaMntue of
"the promissory noi. '

(«); and a letter relerriiig to a memo-
randum of agreement, and supplying partieiilars in wliioli the
memorandum was delieient J,^ : and a jetier lejeiiinv lo an
invoice or bill of panels sent upon a sale ,,r -ood- -

. \ I,.tier
written after a sale hy amiion rel.Tiiii- Id the jiaitieulars or
conditions ot sale will eharge the party with the .onditions,
though he did not sigh them <1 . So a eontnut of sale of i)n)-
pcrty and a separate plan m;iy be ineorporat-d by reference >>.
An unv(dope and the letter which it encloses are sullieieutly con-
nected togeth.T to sup],ly tiie neeessarv evideu'e under the
statute (/).

Several writings cannot for this purpose bo connected by ex-
trinsic ovidenee only, witiioiit any internal relViei,. ,- or , onnee-
tion(j/): as where a person signed his name in a hook as a
suhscrihci to a work to be published according to a printed pros-
{.(ctus, but thi' signed book contained no referen.,. to the
prospectus (/t). So the conditions prepared for a sale by auction,
will not be incoi'ijoratcd in the document signed, unless they are
also annexed or referred to therein (*j. So it was held not sulli-
cient to connect two sej)arato documents that they wore sent in
tho same envelope, one signe " and tho otiior unsigned an.l headed
" supplement," but without internal reference [k). But the statu-
tory provisions are satisfied •'• ^ so documents refer independently
to the same parol agreem ' together express the terms of
tho agreement, though with ,t reference to one anotlier (^)

.

.vM. lu;; .V.,„ ]:,:i,,, /,,„„„„,, I. ,,,
\. I>„„l.l.,i Is7,;j. , (•!,. i) ,

<i. li. I'.T: IS!17) 1 Q. R. ,;ss

;,'/ y.e//,,,- V. ,V/,e//i Ms:i:;i i;i r. r

•i. B. li.il; KS>;i; L'Q. B. li-i'.

// bnfi.iH \. lh-,l,„„l.,„ii AV<[\>\ 11
Kiist, ML'. . "

i> >;,iil,ji V. ll'iiti'i Is.'i:;,, 'jj L J C
ii'.i\

: h.nr V. (',„/ ,\s;:v, I.J iV .T.Q " jj"

.2; I,. K.ilQ I). -.-la; l:,.hl.,nx.n-h„t:
'"''j {IST.s

, 47 L. .;. C. (JL'ii: 8 Ch. D.
\Ut

.

!. Kn,„h-,.„ V. J„/,„..„„ iIS7,i, ij
L. .r. C. 1 :)•-': 7Cli. D. (io.

'.:. «2.l; L'SCh. I) :;„.;/ ' ^- '•

Ch. V.
Sbct. II.

[iij lli'li/ii'iii V. Il'li.i,!,,,, Is.i7 -7

L. .f. (;. 1^: (i II. L. <;. ji'.s.

,c, ISiiiiiiiiiiii V. J(ii,i,.i iS'.s, L. K.
3 Ch. ;j{JS

; r„r, V. //././„„/, ;lssi; .-,u

L.J. Q. H. .)7.>; 7 (J. B. I). 12.-)

(,/; Sl,.„-tr.,l. V. '/„,,;. isiil .:) L.J.
K. H. 1.'.^: 1 A. A; V.. :,;.

[li; Aliiii V. II^NXii isliii, :j T.iiiiit.
iii;»; r.,.,Hi/,,< V. i/'iWr.v (is'ji ,tii I, .; c
\1; (18U1) :) (Jli. 77.

(<; StiKii^hrwi V. Jiiksui, i sun , -j |i, \-

P. '.'^is: li;/ki,is,„i V. /.;,„;„ (is,;,j:
•)•

L.J. U. V.'n: L. U. I C. P. 407.
(/; lUirllv. I{,iicliiii^',„ 'l,s:!,)i ( L .i

K. B. 2(11; a A. & E. '-.i;;: f,//„,'
y'

//..'(«,«// ns'iiii, i;.-, L J (' sv- IS"-;'
ivh. ni.

' " -'
N ','
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PaktI.

Contentx of

the aiemii-

raudiim.

Tho parties

to the

contract

.

IJeacriirtidii

as prini.i|wl.

NlATirruKV KKyilKKMKM'.S.

TIk> noto or uiemoiamluiii, both under tlio 4tli scctiou of tlie
Statuto of Frauds and under the 4th section of tho 8ah^ of CJoods
Act. '89;j,niust contain all the material terms of the contract ;ia

made and charged, leaving none to bo proveil by parol cvid...nc".
The writing must sufficiently indicate the date wlien it was entered
into unci tiie contracting parties; it nmst .•xpress the consideration
and tiie promise or obligation of the . mlnict; and it must import
tho agreement of tiio party charged to the terms expressed (,«).
Tho writing is insulHcient if it does not name {n) botli the con-

tracting parties, or describe lliem in such a manner us to i.k'ntify
them. Thus a letter addressed "sir,' but not giving any name
or description of the party intended, is insullicient (o,; us is also
a memorandum or oiler of an agreement for a sale or u le.ise of
land signed by the pro])ose(l purchaser or lessee, but in which
tho proposed vendor or lessor is not designated (/)i. A memo-
randum in the terms: -"A. agrees to buy the mari.le j.urclmsed
by n. itc.,'" was held insullitieiil as not mnilioiiin- u s,.|!.r. the
nam.. P. being used only to identi '

• the goods {qj. But a memo-
randum of sale containing the names of two pu-tins, willmuf .-peci-
fying which was buyer ami whi. h seUer, \\as held sulli.-inii as
applied to the cir.umslunces, from whi.h it ap]K'ared tiial. on., was
a dealer in the artich> sold and the other a buyer {r . And uiino
tho buyei wrote his name in the ordei' book ' of the seller at the
hea.i of an entry cf the articles bought, and tlu> book eontained
the name of the seller on the lly-leaf al tlu- beginning, it was held
suflicient (.(). It has also been hold that an envelope and a letter
which is shown by evidence to have been enclosed in it, aie so con-
nected together that tho envelope may be used to supph i!„. nam.'
of one of the parties, but the wrifng will be in>ul!iei,.nt nithoul
more l(. rliar-e the addressee with the contract (/ . An aijcnt may
contract o]i behalf of his principal, or 'in his own name without

_(»/ l:.i„i,v. /l„,,/i,, 17:S),4 Bro. P.O.
•-'"

; 7 T. K. :i.'iO (a) : ir<iii, y. iri(,it,r.-

(ISOi;. o Kast. 10; 1 Sm. L. (
'. ;iin :

('«(( Voimil, V. Kinuliir (lHO:i% 72 L .1

C. 2iio; (i>jo:j) 1 Cti.'4:i4.

(h i!i;iU,i,ii V. .Vicsmi 'IH'i'.t,, S L. .1.

V. V. :,2I , .'i Hill,;. X. C. t.dii ; Uiiihnm
V. Fnl.nll 1S41

, 11 I, .J. (; \> n
A .Mum i; (i. ;i6S.

!.-) li'illutim V. Lil.r (lS.-|!)i, 29 L. J
Q. B 1 ; 2 K. & E 349 ; (Wiv v. /,,/«,/,

(190(1., f,y L. J. v.. 345; (IbOO) I'Ch
61:i.

(Pl ll'i/hamav.Joriiiiii '1877;, 4ti I. J

>-'. I'tl
: () Cli. 1>. .-117

: r-M,,,,/,,, V. /riM,,
(IS'.ily, (il L. ,1. (.'. 12: IS!M;-i(;ii. 77-
/''Mv V. //.,„„.,// isur,,, ii:, j^. .f. L'. h.-,.,

:

'lK9tr. 2 Ch. 7;i7.

!</• i'-iiiil,iikiiiih V. .V/""""'' flSiiii , :j.')

L. J. Kx. 2.11
; h. It. I K.x .illi.

y; Xrinllv. Will i;i i/ 'lM\T'. :i7 I, J
C. I'. 1 ; L. K. 3 C. 1". .•)2

(«) .V;,-,'v. /lunrilii/.,!, (lK,i; , -20 L .J

C. 1'. 7_S; 1 C. B. N. S. iss.'

{Ij Krmihtim v. Jo/iiim.ii ;lS7(j), 4,')

L. .J. C. l;i2; 7 Ch. D. 00; Jhirce v.
Gardiiii

i ,97,, GO L. J. Q. B. 467'
;isy7) 1 Q. B. (188.

i i
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ruforeiit, to liis piiucipal; in either ca-,o it is in general open to Cn. V.
sliow In parol cviilenco who is tljo principal, lor the purpose of _^'" ^''

cluirgiiio' him or enlitlinj; hint to sue, anording to the law of
principal and agent, nolwiih.tan.ling the statute («;. A nionui- rjencription
raiiiliinr of sale descrihijig a party merely as 'vendor '

is not ••>" vfmlor.

sulheient to indicate or identify any person, although the pur-
chiiser at the time of making the eontrai t knew wh.. the vendor
w;.s(.i;. A description of the vendor as "the proprietor,"
"owner, ' or " mortgagee ' of the property is sullieient to identify
him and salislios the stjit.ite ^f/j; hut the .leserij)tion of a v(>ndo"
as

' landlord " is not sulheient (- . A deserii)tion as "the legal
personal representative" of a person named a , or "the trustee
selling under a trust for sale " (b, is sullieient. A memorandum
of sale m whieli it appeared that the vendors were a company in
possession of the property, though not otherwise disclosing" the
name or identity, was held sullieient (<;,

.

The memorandum must sullieiently ..xpress the oonsnien.tion Thenon-
for th(^ promise (<?, .

A writing containing a promise to servo
"•'l*™*'""-

111 a trade or employment for a given time, without an undertaking
to employ or any olher consideration, was hehl insullicient (r . A
nirmorandum of sale not nuntioning a price imports a sale at a
rcasonahle price and is sullieient, if such was the contract in fact
niade(/). So, an onler for goods 'on moderate terms" is a
sullieient memorandum of a contract to that elle.t (7). A memo-
randum of Mil agreement to huy goods, signed l,v the hny • onlv.
is sullieient to charge him, hecause it imports the <orreIative con-
si.leratio,, of selling (A . .\n.l uimn this principle eitli.r the

3

,'• 11.,.:,„„„:. //,,//,,,» |si:2
, i;, K,,,!

-"-'
: " ' > l',.,,r,„.,l,„. /.,.,/ i„,x

'

L. 1;. I. i:,|, JIS: \Vill,..s.l.. ',„,,,.„,. 1

tUi. .ISCS . I,. K. ;i c. 1'. Hf 1, •.•01):

Filliiiw 11,1(11^,11 isiiii . i;.-, I, ,1 ( sv>-
(IS'.lli; 1' (),. 7:',;. All.l MT /',/,,.,.„V
'''""'"-"/"' is I.', I.-, K„st, i;.j . .. sm
L. <,'. :i.5,-).

(.'; /f,ii,, V. /),f//i,H IS71
, i:i I. .f

C. 472; L. K, is K,,. 4; ./„,.,,/, v
i/'iH/c-'lssf,). :.« L. .1. C. Ill- :;i cii
D. 1^2.

'!• .S,i/, V. I.,!,,,!,,,./ is7i!., 4:i Xj .1

«. iro: I.. H. IS K,,, 1: /,•„,,.,.,;. v'
M,l!,r JS7S,,4S 1,. .I.e. i„; ;iAi). Ca.'

-; ',,„„/,., V. «•,//-,, ism ,111 I, J
C. 12: 'isiir. :!('),. 77,

/': •/;.«'. V. r„i,l„„„ 1S77
, .•17 r, v.

3iis.

is7il .4') I,, .r. <
,

•. Ka>t,

'' '',iH,ii,i V. K,ii,

•i'<l : ")<1.. I), liiiii.

' I'., ,,,,11111, V. .v.-.,// Is7.'i H L J
<'. :<•'',: L. li. 20 Ki|. II.

1,1 ir„,„ V. }i;,,ii,,, iNiFi

10: 1 S,„ |„ c. lilO.

,) l.,rii \. Iiy,, /,„,„/, IS.'S li I^ ,f

«». s. c. i>. j:;;: .-, ni„^,_ ij^.- ,,.,,^,.; ^;
/'(.'..« ISiH

, S I,. .1. Q. H. 10' • ! V'
A: K. i;it.t. '

' / .Siiji' i.f (mkmIs Alt. IS'):!. ., s
/l„„.//i, V. M,-l.„,,„ ls:n), :) I^ .r. c. P
Hi-': Id Hiiiv. |S2: i;,!/,,, v. i;,'l„v'i,

(1S47. ifi I,. .1, e. I". 241: 4 C. H.

(../, .!.,/„,,.1/ V. M,„,,„ (IS42 . IIL J
<'. r. 2(;-.

: I Man. iti. 4.V).

{/r AV/.,/..„ V. .t/.,//,r„., (ISO.-. II K.mt
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bought oi tiio sold note of u hrokur actiiijir i'oi' I'otli imrtif, is Milli-

ciei.l to clmrgo eitlior imity ^j,. Ex.rplioii has kvii made of
fc'uuiuiitees or ' pioriiist-j to answ.r for tlio dibt, dofuult, or mis-
cairiages of unotlier person,' by tbi' Mereunti!.! Law Aniendniunt
Act, J8-J(i, 8. :i, wbiLli enacts thut lio su.li (.loniise shall bo dconiud
invalid to su|;i)ort an action by reason only that the consideration
for such promise do.'s not appear in writin<r or by necessary infcr-
oiice from a written docunnnt. ' Under this Act the considera-
tion of the contract may be proved by parol evi.len(e; but the
promise must still be complete in the writinj-, indej.endentlv of tlie

parol evidence admitted to prove the consideration (A^ . And the
written guarantee, though not containing the consideration, is

subject to an agreement stamp (/). If the guarantee is also an
agreement not to be performed within a year, it se.-riis the con-
sideration must appear in the writing (wr.
The memorandum must express the promise or obligation of the

contract, either in direct terms or by irtVren.e. with sullicient
certainty to enable tin court to asiertain and .'nfone it '«

. A
memorandum of an agreement to grant a lease is insullicient, in
which the duiation of the terni is not mentioned or ascertainable
by inference or construction ^o ; or in which the (ominencemcnt
of the term cannot be ascerUiined v/> ; nor .an any presumption
be drawr. as to the cominciucnient of the term niereiv from the
date of the agrwrnent (j . A inemorandum of a sale oi' hinil not
limiting the interest to be conveyed wouM be Midi, ient as
prhmi facie importing the whole interest of the vendor, if Mi.h
was in fact the contract (r

,
; but an agrcmrnt for the sale of a

leasehold interest to be effected by means of an underlease, nifh-
out limiting the reversion to be reserved, was held insullicient (s .

-So the memorandum of a sale must describe the subj.^ct of sale
sufliciently to enable ihe court to identify it. Descript'ions of tiio

(. I'.nlnii V. </«/>... Isii-l ;);( ( .[

C 1'. is'.i: hi I'. H. N. s. II.

/) IliiliiiiH X. Mitelall 'IS.')!1 "H [, J
t'. P. :ii)i; 7f. B. N. S. :mi.

(/ i.hvt'r V. Ilml.il' (1S.-|7 . •)(! | J
Ki. tlO: 2 11. & N. 4S7.

(ill. Sep Mfimll V. t'.,ii,ii, 1S77', 47
L. J. C. 7;i: 7 Oh. 1). \:,i.

Ill I'm- v. Middliioi. (IS.")!, •>3
I., J

C. filS; ! Drew. 2(19.

[o'l h'tlzmaiiiuT V. Uiiiih,/ 'istio . 1)

H. L. C 7,S; All.^tiH \. \,i,h,ll„ llKIti
,

<•> L. .1. K. B. .•>«!
: iSDi;, > K. B. 167.

[p, lilui, V. SutUm 1S17 ,;i

lir l.iiiiiln null Itilijhi) lS9J>, (

7117: isiij :i Ch. \\.

\'l. Mili'.hilU V. l!r,r,(lili

L. ,J. C. ;;29: I'M li. I). 2:i:i:

hiiiil i;„i,.„t („ V. n'ift.,,11
(

L. .I.e. •.'14.

[f] Itiiin, V. Iijuptr (I Hi:) , I

:!S7: 2 Ha. 40M ; .Sun//,.,-,, v
(IS6U1, 14 W. K. 4S7.

{-; ll-i'-ln-i V. Errtiix ;ISl,7 , ;J

474. Sep II ".W V . Hrii irf 1 1 876
Kx. 100: J Kx. D. ;i(i.

Mer. L'I7
;

il L. J.C.

l.Ss-J , .-,1

IM. h.ii.

(lNS:i). .-.2

I L. J. 0.
ll'iiriiiiiiit

II L.J.C.
;.i6L.j.
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subject of >uli' u8 "
tilt' mill piopoiLy ^t/. us " Tlu) .Juil_\ Suilor, <-;h. V.

oUict's

lioueu

Af. uuil u till house, 6n., Mr. O.
«KCT. It.

been liuld .-ulhcii'

uiid as " the luoiierty sold at the Sun liiii
'

{i/y, huvi,-

lit. Letters LOiiieiiiiiij llio sule of a eolluTV and

rel'ciTiiii: to the " property ' were held not to be a sulhoieiit lueliio-

raiiduiii of u eoutrait ehari'ed lor the »ale of th(

the plu

I'liidi

)f salelaut, iiiaeiuiiuiy and elleets^c. A meiiioraiiduin of sale of

certain articles to be supplied " complete ' was held sullirieiit.

parol evideiico being admissible to apply the term "eoiiij)lete

to the subject and cinumstances of the contract ^ir

.

The note or memon .duinmuet show the agreement of tliepart\ Ajfri-cn.m
to tlic terms charged. A letter rofusing to sign an agreement the t'luirjrw.

drali di' which had lieiii previously agn od upon was hold insufPi-

cieiii // . A letter referring to a previous niomoraiidum of terms

and w it IjdrawiiiL'- consent to it. wriilen wliile the matter still rested

in iiei^iitiation, is iiivulhciciil r . \ httrr eiiilosiiig a draft con-

veyaiiie. undated and unsiy:iii d. wiiicii c'lPiiliiiiiei! the recital of a

contract of sale, was held insufficient, because the proposed deed

had no (ipeiation until executed, and therefore was no admi-^ion of

an cxisiiu" contract d . Hut a propo-ni or iiioinnriniduni of terms

siifiied by the party cliarL''ed. and showing hi-^ consent, is siifrioieiil.

tli'iUijh llic aecepiiiiiee or ciiii> lit 111' :!ic other part\ i- jirovcd i)\

parol imiv c ,-If the wiitiiig admits the contract charged, it is .\i,.muiiiiicluiu

immaterial that it also repudiates liability for an alle<»od reason
'il'Xnuv

which doc< not alTcct the validity of the contract 'f',. .\ letter

admitting; a contract as stated, but asserting a construction accord-

ing to which the party charged would not be liable, is suflficieiit

to proM the contract, and the liability will de|ipnd M|i()n the true

construction (/ . Upon the ^anie ))rinciple a letter admitting the

contiact. but disputing the breach, is suilicient ;/) . And a letter

admittincr the purchase of goods sent according to an invoice, but

MiMi(,;aii v. Spien- fl86s:, ;i7 L. J.

C. oii.i : I.. R. ;) Ta\. .ilifi.

'm Xii>/1,„- V. (loo.Ml fWii, 47 L. .T. f.
5;i.

.' <)>i,tii' V. Fuljiimhc {\><\;\. -i Mer.
53 : (htri, V, ThowHs (ls:i4 . :) L. .1. C.
•.>»•".

: :i M. A: K. :t.)3.

('/; Slmrd';'!- V. r„tlni// (ISSl! , .•il

L. .T. C. ?,:,:v. -.Ml Cti. n. !K).

:) f'lte l.fXrillh Coll. V. fiinir.^s 1 1 S7(il

,

4ri L. .1. C. •27(1.

"' ^.irl V. Boiirdilhii '\H'M), 20 L. ,T.

C. r. 7s : 1 C. B. N. S. 188.

/,, l/-„„(/ V. M„l,il,:i lS.i4*, 2:i L. .T. r.
>.".:); .1 n,. (i. >r. *(;. 41.

< ll'aiii^r V. iniliiii//,,!, (Is.'ifi', 2'i

L. .1. ('. (iii2 ; :! Drev.. hiA.
ir. Miiwl.l,/ V, .l»pr,-,/ (187(1'. I'.i L ,1

C. 21fi : 1:! Cli. n S.V).

/I'.'i.vv V. r,(lsl,,i (isOi , :i.-, I„ J.
Kx. 21s : L. R. 1 Ex. 342.

( f llaihii V. flinttimi 'ISfili, .10 I, .T.

0. p. IW: 9C. B. y. S. si:;.

(yl Iliuini, V. Itii^i (1872 . 41 L. .T.

Kx. 173: L. R. 7 Ex. 279.

(*) Jiii-/:»(-,i \: l.„irf 1822). 1 Biiifr. (•.
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P*IIT I,

Xemorsniliiii

contrat^t.

NTAiiiroKY ki:qitiiu:mkntm.

..•lU8ing to accept or pay for tlu,,n by nui-sou of tho ^^o.«J, Uohxg

.lunmged m the transin*;. Hut dirc.tions r.«p..etinu' 1 1..' ro...^
i>y which goodH arc to ho .loliv.rod relate to th- mo.h. of ,», lor.n-
i.n.e and not to the «»b,tanco of th., contni.-t. and th.iHo.v ,...cd
not bv in writing (k).

Th<. written inemorandun, . .«t alno agrot- «itl, the contract
Larked without leaving any material Vvm or variation to bo
^upp'ied In parol ..vidence. An agrcwnent for „ 1. ,.* sin.piv is
not r siilhuiont menioranduni of a contia.^t to take a l-n^v with
iest.-,...ive covenants ^Z;. A menioranduni of a sale of go.Mls not
..,.., I. omng a price, and therefore presMinptivelv i,nporli„.- a
.eason l.lo pn,..., is no( s„iru.i,.nt to chari,,. a .oiiim, t .•.( ,, lK,.d
I'l-ice. ,.• ut a price to bo lix.d in a niunner agiwd upon ^/«
Letters agreeing to buy an estate at a stated priw, jiresumplivolv
I') l>e paid in one sum, are not a sulheieiit memoraiuliim of a
".itmcl to pay th.' price by instalments

, ,/, . At a sale b^ auction
M, entry made of the lot purcliase.l and the price is not sullieient
to ...elude the conditions of sale o . A b.-okers sale note in
absoh.te terms is not a sulli,.ient note of a sale in fact made upon
eond.tions as to quality ^p . A letter admitting a sale of .^oods
as charged, but asserting an additional stipulation lor deHvc.rv
i't ft certain time q or as.e.tin- a con.lition as to quality (r'-
or as^ert.n.^ that the ijoods were bou,.ht bv sample (... is not
sulh.:r.„r. But u mer,. error in the de-cription of the property,
or ofU. .ueh mistake as would be matter for rectilication, is not
material to the sulhciency of the- memorandum of agreement (V
And where the uritin.^ ,s ,.ha.-e,I as a written contract, and

therefore ,xel„sively binding, it is „,h.„ to the partv char<W to
«l.spu(e the a..,.

,

,„ent to it as suel,, and to show that if d.x-s not

<
I'. -'-'I: L. i; ic. |. ,„;

''•'

' y-rh: C. J.. .;•,//„,
. /,„„.

i^m; :;.-,[..r.r. I'.^ii: r. l; i r i-

',". '""'" '"' '„. V. //„.,„ ;

" Sail' iif (;,,iKi> Art Is'l.i M ,s

^'/^.fy l.y.nlH:U .:i r,. .1, v:v.'ml
iiBih^

:
,i: //„,.//„ v.. I/, /.„,„, is.u

i /.. J i f u-2
: 10 Ri„jj. ,v.

" .'iiirii, 5, ( //„.., y II

^j'f;-
"''' '• ' f^.si.;; 4A,..€a.

.. /',„,, ,.. i„,r |s::i
, |:i !,..(. Q. H

•'-': 1.. H. !IQ. n. L>l(i.

' p l'ilt> V. lU.hll fisi.'i , 11 r J
^:^. ;i')S; !.t M. vV \V. 74:;.

',, >;.,/„, V. .s„.,f/, (isiJ,. 1.-, ^^„,,
IIH: J{ic/i,inh V. /;,iln- l\S->7 (i J, J
" S, K. n. 17): (>B ,vr. 4:i7.

S.iiii/, V. SiiriiiiiH IS"<I 7 1 T
«> «. If. B. 206: II, \ c. •,;;)

»i .i,'h.r V. //«,,«.« ISSO), Jli I. ,T
l-.x. "il ;

.-, Kx. (i.'.i.

,;.', '/:
"''"'' l«"ii.. I'^r.. J, Bk. 11:

ii>L. J. ( . II : I'.liii; I fli. -js.
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L'\prL'H> lilt (outiuci iu fuel niuili ii . "riii' statute d»x'» not Ch. V.

niiikc uii.\ sigiiod iuxtriiiiu'iit ti valid (oiilnicl bv ri'uson of the

si;:imtui'i'. it' it is not ma'li ulcoiiIiii;.' to tliu good I'liitli uinl roul

iiiioiilioii of tlu' jjuitiL's" ^Xj; us wlmv it is conlaiiictl in lutti'n*

foiiiiiii^r piii'l of II uorrespoiidriico biforc tlm iicgotiution i> coin-

plrt.d ,!/,.

Tho iiiuuioronduiu must bo signed hy the purty charged or by Hivmiturcof

his ugoiil(r). Tho insertion of tlie name in uny purt of tho
..hHrKedf

writing in a manner to 'authenticate the instrument" is eufli-

ciont(a); as in tiie case of a memorandum or letter written in

tho third person (<(); or with a printed heading "Memorandum
from A. li." (c); or a telegram with tiie nan:e of tho sender at

tiie head(d;. An entry of a sah- written by tho party in a

book of his own stating his name as bu}er was held sullieient to

charge him (ft; ; so an invoice or bill of parcels delivered by the

srlier to the buyer, in which the seller's name appeared at the

commeiicenient as seller'/).— It matters not for what purpose

the signature was put, if in fact it authenticates the document (7).

Tho signature of the chiiirmnn of a board of directors to the

minutes of a meeting in which the agreement is entered is sulli-

eiiiil /( . And it has been said that if a party to a written

nieiiioraiidum sign as witness with knowledge of tho contents,

he ina\ he charged with an agreement recited or referred to in

the (loiiinieiit /'. Hut a formal agreement eomniencing with

the nauics of tlie parlies, and concludinir "as witness our hands,"

widioul liny signature-; appended, was lii'ld insuffieient, because

intended to be siirn'd hy subscription only ffc\ And where the

V

«i

i") h./.-f 1-. .\,r/./,„ as;,(i
, ]; 1,. .1.

Kx 4(i:i: 2 Kx. !i:i. «cv ..«', |p. ij:;.

.>, Si-lbiinie, L. C, ,/')(;» v. /:> im/'/r
(isr.i), 4J L. .1. c. .^IS: J,. !;. s tii.
.(•'>1

; Jlii'^',1 V. lti,,iir I'liiii,, i >>()', IS

L, J. (,'. Mii; \ Ap. Ca. 3-.';!.

(,v) lln'tul. I'.i.ilitf ,i,„l .Sii,ii,>,,i .Irrnlnl
Itifiil Co. V. Midiin (l.iUd , M I,. J. C.
47J: 44 Ch. 1). UH!.

i--)
S(... /»,.»,', p. is:.

:," .\t)ill(fiT, ('. H,, Juhl.-.H V. Il-uhl-

-iM 1S;!7), li L. .1. Ex. IS.'') ; J M. \- W.
t;.'"'.!

; Olii'lm-ford, L. C, and \A. Wc.-t-
hiirv, Citnii V. Vnitm flSGT", ;!fl I, J
C. SM!: L. It. 1\\. L.'lJ7.

(/. <i,j\lii, V. /;.//.//»/« 1SI7, a Mer.
W.\: l'io)„it V. I\i,'l,;r ;'s:i(i,, 1 Russ. A:

M. tJi.i ; IVraktrii V. S.HitU ISIO, H
Sim. l.'iii.

. y;,-,.-,7 V. I'ripi'' ;lS7!r, 4S I.. J.
C. .".7.

./ <i.«l„,„ V. hi,l„r,i .1S7(I!, :!'( I,. J.

C. V. IJl : I,. R. .•,('. 1'. J'.i.-i.'

.' Jiihii.-,,,, V. Ih,,i,,»,.u ^Is,j7 . i; L. J.
K\. is.i: -1 M. i \i. (i.vj.

/ S,-hhrilhi- V. .V,),;., (ISI1\, -i

M. Ac S. -JSrl,

l.i) It, Ilui,l, 1S92 , i;j i.. J. C, 1S2 :

{\mA, 1 Ch. S4.

h Ji,i,f.s V. t'ir/tn-i/t <ir'ivinq /)i)c/'

(1S77
. Hi L. J. ti. B. 219 : 2 Q. H. D.

:ili.

; ir,t/..,;l Y «'".-</// ,1747), :i Atk.
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uumc occur, in tlio docuu,..ut only lor a puruculur pu.|.o«.. or
wilh ruleriiucf to a part only, uud uot as uutlieuticutii.g ihu wholo
It IS not bUllioient^/;.-A siguaturo to u memorunduin of terms
which 18 ulierward. altorud may bo made sulhcioiit b^ uckiiow-
lodgmonl oi It whei. the coutraot ih complcto; a liaal act^.,,tuaoo
operates presumptively ^ au acknowledgment of the previous
•iguuture. and the «iate of the docunieiit when linullv accepted
may be shown by parol evidence ,mj. Upon the .an.e i-riuciple
alterations in u complete and signed contract, made by.onsentof
the punie,, may be cou.id.'red us authenticated bv the exist ing
signatures, if so intended (,« ,

.

'

The statnt.. does not in terms require signing by name, signing
inu.N !« I,N a murk o; or by u surname without a .h.istiun
namcu^j; but it is .loubtful if initials alone can bo deseribed
as a signature ^q . A niui-e description of tiie jjerson without
a signature, as in a letter suUcribod only 'your allectionute
mother i,„ot suliicient ,r . The sigimtu.v mav be printed, as
ui the heading of a bill of parcels ^sj, provided the circumstances
snow a ree..gn.tion of it as a signature <

/J; or it m..y be impressed
with a stamp ,«,

.
A document in print or in ink may be signed

in pencil; but it must ap,,ear tlmt the pencil writ in- was int-nded
as a signature, and not merely as a deliberative memorandum ,x
- A deed IS sutliciontly executed by sealing and .lolivery, ..nd
dot* not iv.,uire to ^gned merely iKjcause it contains a contract
within the Statute ' ( 1- rauds (y).
A memorandum s.gne.l by the party charged is sulhcient,

altbough there is no signed writing upon w hi.h to charge the other
party

:

lor the statute prevents an action Ining |„.ou-ht oiilv where
there IS no writing signed by the party to b. charged; and a ..arty
ma^ 1... tlius chargeable with a contract on uhich th.-remedx on his

' T/ii/,,,,, (hiili, V. <i 1,1,1,, .11 /;„,,'

(islSM'Il. L, C\ 131; /„/„„ V r,„„„
(If*JiT . :lfi I,. .1. ('. sMi: I,. K , ]| |_

,,.. si,„„,,y, I-:,!,!,,,,;, i^-^ ^
,.,

,

_,

C. P. -'UX: J.. I{. i,
( f. .ill.

(": Jiliul. \. i;,„„fi,it: \t<,:,'> . '! L J
E.\. L'Ts: 7 Kx. 8ii-j.

.. //./,!., V. li,,„„„ is:|.s). 7 L. .T.

Q- I!. Ki-: S A. \ V.'M: llm,,,..„ ,.
!>_>•' m>. W I...\. a. M.VM: :iW. B.
111.

I,., ,,.„,,:, V. F,.!:.:...!. ;!sir;. :> JI,r.
•>;)

(v S'e ll,,h,,i V. M,„,„H 1.SJ7 ,
;-,

L- •'. O. S. I'. J'. .-„i: ij M,„,. ;;i(i:
S".'' V. /.., ,1S4|), :i Mhu. \- (; <.-,'•

ri,i,l„si,, V. („/,* (iHtKj . 14 L T I.-):;

' >'«// V. s,ihi, (1SI7,. ;i MiT. 2.
i«; s,l,„,„i,, V, .V,,'/-,., iMi 2 li k

S. -JSd,

' r,;„,,l V. Ci/.p,. 1S711 , IS I,. J
( . ;iH7.

"' ^vll'i.,„ii V. Iln,„,ti,i in(i7;. :j7

V. („„;„,,
1 hyo . .-,(1 L. .T. O. B •<,;.-,•

-M W. U. 1». ,•,:{;!.

{.' ; 1.",;IH V. J,t„„s
W.): 7 H.ir.-. 411).

I«4'J), IS I..J. C.
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part would fail for wuut of uviilciitse to Mttisfy tiiu »tutut<' ,;..

it i> ^>titliik'iit fur tlic |jurtj' clmr^e i lu liuvu ttigiicJ tlio |/ro|>08ul

of uii ugim'inenl whiuli tliu otlivr )iiirty lias Ufucptcvl vi<rl)allv ^a ;

ami wlii'ic a written ami Kii;u>'i| ollir i.i t'\|iri'!4M'i| m tin- iillciiiii-

tivo, u \i.rl>iil ut'ii>|ituiav of oil' ultoriiativo i» ntulliiieiil /», ; liut

if it a|i|i<'ur» titut tito |iurtv (.Uur^cil iti;,Mii'(l ual\ tuiiilitiumiUy

upon tilt' ulltur I'urly liialiiiir hiuix.'K li\ a »ii;ituturi', tliiic^ i.i no

I'onlruit unlo.'<!i tlu' iutter has sigiio I /• . A jmrty I»v lirin<,'ing

uu ai'tior. upon u loiitruct aliluil^ tlio allfgoil tuntruii in Ih- liimling

aguin^l liinL^vlf; and lu hu cannot Im> liuurd to diNallirni any part

of ih'- iiiiiliai't iih vvliji li III' i^ Miini'. Ii<' inii>t pci Inrni all >nrli

uils on hi^ part a» air stipulated \'i>v a- luiidil inii» pi vrrdi'iil lo

th' lia'nililv of till' di'l'rndanl (I .

Ch. V.

Sect. tJ

Till' nitniorunduni may lio signed liy au ag ill of tliu jiarty si.'nniuri i.y

oiiuiyod. The 1st and kd Boutions of the Statui • of Frauds ">"'"•

e.\pri.'?>ly require the agent to lie authorised li\ \Miliii;j^; iin ler

the 1th and 17th sections tlio agent may be uulhoriscd without

writing ^e ; und u written authority doe> not seem to he leiiuind

by the 4tli section of the Sale of tioods Act, lyj^J. An agent uiav

not deiegati. even tiic lucre act of signing, unless sueh sjieeial

circiiiiistuiHes exist as to lo:id lo the inf'renee that tlin ])rincipal

inleiid' il that the aiji ul was to have ihat power / : as where

the pirsoii appointel agent wa.» a iiiarksiiian, and h 'Id the to|) of

tho pen whilst another person wrote his name 7 . Standing hv

witiioui ohjeetion to the deputy acting will in ^^cneral l)0 taken as

an assent to the delegation of authority /* . And in all cis s the

8uhsei|Ueiit ratilioalion h\ the principal of tho signature of an
agent i» ei|uivalent lo a prior aiilliorily / , The autiiorit \ iriven Umio iiml

'*tatr riifnnt.

; /..' '• 1 . hii,nin„ ISlll . II \'. ..

S'll ; I,,.,'„„ \. M,iili,„. isii,-, . 1; Kai-t.

:tiiT
;

/"•<''"""/. V. /////"I'M s:;ii .:> K .P.

V. 1'. -i:: J Hiii>r. N. C. -:v,: /.,,,,-

1^,1 Ji';..N./l, IliiuLv. F.,1,. Is.V.r.'js r,,.T.

Ex. \n : 1 Jl. A: N. lll'.i.

II l!''!'^ V. /'iV/a/m/ ,l,si)i, , .-'..-i I,. J.

Kx. -.'IS: L. R. 1 Kx.aiJ.
'' /.<"> V. A'..*n iliHIl . 71' I,. ,r C.

3!i.')^ llMil 1 CI," .-.i:!.

., M>.'.,, V. r,„„/,M/ (1M.)4 ,
.':', L. .1,

Kx. :ilM: 111 Kx. .-fja. Sti- .llil.,i„„ v.

Jnl,,, .1>M . :U I,. J. (I. H. 1-.'; U
Q. n. 1). I.

'/ y^»<» V. Itiksl,,) 1,still . :;;. L .1.

Kx. -JIS: I.. R, I Kx. M-1: /In/.,,- v.

y<../.J,i,; f.rr ,V /./; .I.-.;. IS'ir,

I'l I-. .1. U. II. s:iS; iMii-J I ii. I!, 111.

' /'...".. A'.//,;..r,«r,), V. //.-/.» ISIIll .

-' Tiuiiit. 411: Tiiuliil, ('..I.. .In/,,,/ \.

/.•„ ls:;i , :i |, J. c. l>. us; lu Hi,,^
:!rs; l/n,,,l V. /,//,// ISiiOi. ;iS L. .1. C,
71s

; I.. I!. 4 cii. .^^s

' f II' II \. iiiiih (is!»7 . i;i; I,, .r c.
w: : lS'.i7 1 Ch. iiiia.

•/ ii>:.^iiii,., V. /,««///<•</ isij., 11

I.. .1. C. 17, I Y. .V- I'. Ch. I7.^.

A liii.t \. i!„uli,,- am:; . 4 n A .\,1.

u:i :
.v,„„ V. I.iiii'liiiii

: 1S94'. li) I.. .1. 0.
."•:i.i; IWI4! > Ch. :)is.

."/-•'••.... \. I}r:.:, ;!SJS., (i I, .1.

O. S. C. p. :s|
: I HiiiB-. -,>>, Sw ,,,.,>,

,.. :tl'.i.
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In u lioilM uiiil .,lal.- uK.iil to i.iO(Ui». ,1 |,ur, l.uB,.,. |„, piop-ifv;
or an uulliority Kiven to un tt,fi.nf to r.wiv.- a|.|)li<Mtion» " t„ tivut
lui.l viftt

;
or ail iiullioiit.x to net UN atf.'iit in un.l iil.oiil ilm

|.iirrhoH«'. • i» ii.'lil not to inipoit iinllioiii y to »i«n a coMlnict of
m\o(k

. Hut while an own.r o|' ful .wtat.. ;fiv..^ iiMimtiir.iw to
HI! BKi-nl to S..11 |.ro|Kjrty for liii.i. >.ii i u-r.- s to |.av ,. .•urnniiKsiou
"11 tho i.nirliiiH.. |.ri.«, til.' iijfint is iiiitliori*.«.| to si^n a lomru.-l of
»nlo(/

. A (.olii'iior liuit no jjfi'nisriil authority to 8ii,Mi a ...ntrapt
for luH .linit: iin^l an uiithorit.v ifiwn to a M.l'i.iior to pioimiv und
wn.l a loinml .Iraft .ontrait ol a jirior vorlial UKnoiii-nt to tho
|.urchnH..r w«h hrhl not to aiilhori*. him (o si^t,, n,,. ,|ir \,.n,h,r ;

nor to l)in I Ihi. v..,„lor hy „ ,,it;nattir,. n. a lottr fiu losin- tho
ilrnft ii)n»raitan(l«lalinj;thpt.rniHoriit;ro<ni.nt tn . A hrok, r,

Ininp aullioriHi.il to contrail Uy tho .uiitoni of tra.lo, han authority
».. (Imiffc his princijial hy Mi^ninj? u sali- nolo within ih.' *o|> of
his .omniissi.wi „ \„ am lionoiT hy tho snu'rul u»,i-.. uC ,,„l,lic
a.iitmns is a;f.-nl for hoth parlies to siirn a iM.Mni>ran.hiiii ..f lh«
sale: and tho hi.yer h.x irivin- liis nam. |,r .siim,,tiv,.|v authoris,*
tho aucfioni«r to -i>n it o . - lim i„ o,,|„,. to niak- a vali,i n,,,-
Irart, th.- ihxuincnt tli.. au tionr.T >i;.M„ „„ |„,h,,|r „| ,|„, i,,,^,,,.

must fontain all tlio tcnns of tho ..o,itra,'l. tl„. Loiilran han-, in
riict,Htihj..(f to the loiiijiiions ronlaiiicl in Mn- iMlal..:,'u •, and iho
piirchaso hi-inirat tho |.ri... not,,! at th.. timi. ,, . The auof iornvr
must sijrii tho nii'moninlnni. if not as ho k.io.-ks .hnvn tln' luojMrt v
or lot, at any rato within a short .hlay ,, . Tl,e autlmriu of an
aii.tionorr ,l,»s not oxt-iifl kyon.l tliP auction: ami u|ini, ;, siih-
*'<|Uont .sale hy privnt,- contract of unsoM lots, thoiiirh upoi, the
same conditions as at tho auction, ho ri'tains mi autiiorit v f.. ilmrg,.
tlio huycr hy sii,Miin<r T . Also a privat,. ariai.ir..m.nt htwcn
Hio seller and huycr as to th- mode of paymoni suprix ,!,,* the
authority of th.' auctioin'cr to hin I tho hiivcr in that r.'s|m,.t hv

/ fi,„/,i,„ V. /},,„,/ jlS6.s , ;;•.) I. ,1

f. I'. IJl ; L. It. .-. ( . I', jun ; //„„„, V
II.-,. / is:i , n I., .t.t:. ;,;(; f,. K |,;

Ki|. liiS; I,,/, „, ,v,„M („„ y /„,.„,„
ns7'.). 4.-, 1,. J. C. -.Til.

/ /!miiiI,iiii,ii V I:,/m,i, llKKl , (i!l

I.. .1. (_'. ."ill!(; ll'.MMI 2 ell. 207.
/" s...ti/,\.u;h>f,i]x'i; 4;, I, .1

5:.'s
; ;i t'li. n. 4'i.

,. i;.„„, y .lii:,!,. i-i-_>i. ,
.',

I, ,1 o s
K. B. ;U; (i B. A- c. 117: N„,,..;-i„;,'/
V. Irrhih.ild ISSI.'.'n L. J. (J. R. ,-,}.,.

i: g. li. 111.;; //,.„„, V. <„„,/„„,•
l^:ii

. 1 C. I'. II. 777.
... h,„..,,.„i, V. //.•/, Ih" '

. -."Taunt.
N; "*". V. /v..,' iMi . I Taui,i.

-'nil.

/' lil.ii-ktiiini, .J. ./•«,,,, 1. /„, 7 |,s7:i

i:i \...^.^i H. :,2: I,. K. :M^ |i. i-ii."
[II 11.11 V. /;„//, iNii; ^ lii; 1^ ,1 ,.

Ml
:

:is;i7 1 V\i. i,fi:;.

' .'/' . V. ',(/; ilsiti . iu 1, ,1 w
3!l: I H a: N. 4S(.
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I' Cllllditiulln of Mtlu {t .

is (.'oiitrai'ting lu u^'tmt

Aud
oaly

wiicii thi) Ni'll< r kuuwi that

witliHut uiiv iitteiitiuii ol

(-B. V
11

t

biiiiliii<.' hinist'lf, thi- roller ( >iulil uot cliar^i' him |K'rsuii.kUy u^iun

tl ii< Ki^iuiliii'i' of tilt' aui1 iii)Ur.r i < . Au tiui'tiouccr'8 ului'k, utsiiili, Aurtioui • r'l

huH not tile 8111111^ gciuM'iil authority: hut wlicru hu w o|)culj
l.rk

uiii|ilo\i'il lit tlio iiuctiiHi to tiiko down thi- nurnoM of the l)U\L'rh

without ohjoi'tion from thotn. HUch an uiitlioiity rnii\ Iw ia-

ft'ired <( . Tho ^iJ,Ml^tun• of the mutioni-or'n dork mori'ly "ua

witiics.-' to till' iti^Mialiiro of tho piiri'lms t will not clmr^'o tip'

vendoi .r . The instrmtions given iit ii ti'liLTuph otiioe t>i r.i.^mii

tr tot>
.l.rk.

runsiiiit u niL^suKc in tiio usual wiiy im a tiullicii'nt uutlturitv

I'Icik to >i<.'n iinil di-livcr the m"s.suu'<'- so us to chur^ji! tho purly

soriilinu it with u conlniit otfi'Pud or ui:(!(.'.|>t'd in thf moswigo _yj.

U'luTc thfrc arc only two conlMiilin).' j)urtir<i, oui' of tlnrii Onf|wiiv

cuiiiKil ucl IIS ui."'nt I'oi- the other for th' iiiirjioM' of sii^iiini; ;). thuothir!'

mill tlii'ieroie. altlioui;h nil ullrtioilii'l' c.in ill ifelierul '^lle .1 hiiyer

in lii' ovMi nunie, he riiniiot do sn ii|iiin ii loiilnel v^liiih he liiif!

hilll-ell >iL!neil us ii^ent for the hii\er /; . Ihit the silllie [lersoll Xnnw p. r..«m

niM\ I"' iiiithoii^i'il to .lit 11* iiifent to siu;ii for iiotli the loiiliiutiny i,.,tii p.,,!,,.,

imrtiir-, eithi'r |ire>iini|iliMly from (lie treiienil elmriuter of the

uyeiie\ , II- with hrokiTs iiiiil uiirlioneirs it» .'ilio\e stilled, or he iiiii)

he s|.iviiilly oi impliedly uiithorised hy lioth parties /* . Accord-

in^'ly, the clerk of an aiielioni'ir veielm iiiii\ siyn the name of the

puirhasei to the eoiitrai t or memoriiiidiiiii, and tjiiis iiiake iiii en-

forei'iihli rontraet hetweeu t hem / . W'iiere the iiyent of the

seller entired the names of both the parties in a miiiioriindiim of

the sale whieh he then deliNrred to the Inner, it wa> held that tip'

more reeeipt and aeieptanie of the meniDrandiim In the Iniyer

was no evidence of authority for the siynatiiro on his |)art((/).

But under like eireumstunees, uliore tho party on roeoivinj? the

uiemorandum roqnested tho agent to alter it, and then accejited

[f Hartl-t' V. I'lifiiill .lS:)(i , .) L. .(.

K. I!. Hi''; I A. k K. 7V'L>.

it, Sif lI'lllMiini.li V. /Irirli,,! ,lS'j-.',

;il T,. J. Kx. 170; 7JI. A: N. .siMi.

ii) Hull V. Jhii/iir ;is:i:t , l Ii. Sc A<1.

44:t ; .Vi/'/v V. /,-.Wr./// , l.sm .
i;:) L. .1. r.

:iV,: IIS'.H) -i Ch. :tlS; llill v. ll,ill.i

(lh'J7). ti'l L. J. ('. ;;»7; 'lH!i7 I Ch.
Cli.i.

IA H'.i.hill V. Anhri llH:!4i. 1 1.. .1.

K. I!. :s; -1 A. \ K. .1110.

,.// (iiluin V. t'lanri' 1S7I»), .i'i L. .J.

C. r. llM: L. K. .10. 1'. -0)0.

FiirthiMlhn V. SimiHitliil' 1**^"-';,

.'i B. \- Alil. :i:i:i ; slinrmnti v. llniHdl
Is71 . Ill L. .1. y. B. ;UJ: h. R. I)

Q. ». 7JI1.

{it l''i,ih,„lliii- V. Siiiimviijn iIS2J,.i
B. \- Al.l. :i (:(.

/.} S€>.> iiHl,, p, IKS; lliiiilmi.ii v.

lliinif uiii/ (1SJ7,, 1 Y. i J. :iH7.

(. /Iirlv. Iliiiilhr (im;tj, 4 IJ. & Ad.
iU

;
riinf V, H;,nil,„ !|H.i'>5. ll L. •?.(_'.

'.12: ;» Hii. (il8.

((/, Mur/ilii/ V. 7Ji.<-.,c (1874), 44 L. J.
Kx. 40 ; L. it. 10 Ex. l'2(i.
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it in its ahoroti state, ho was taken to have acknowlodL.,.d anuuthorUj- o .,„ for Uuu (. . Uq.ere th.- buy.,, of <Jt a.ttrec.n. tho broker's bought note, ..opucliated ko 00,.".,. ;„ ;

a.Im:ttocl the .uthor.ty to n.ak. th. ,.ontra..f, which n,i.H„ tll„behoved l^the .old „oto, or W th. si,„o.| ,.„t.,. in t:,!;;,!:;bookC/;^ \Vhoro the buyor requested ,1... a-^ont of tho .ello,. to

1
tha the roquost to the ag.nt a,,li.d ouly to cl.a.gi.,.. !.i. ,„ „

p. ."-pal as seller, and not to si^u also fo.^ tho bu vTt ',
rho authority may be revok,-,! at any tin.e hefo,; .i^nin,. ,,

." the case of a broker the authority n.av he ,.e,-ol<e,I Wo^o2;-^/'.o -Ic note, though the tern, of sale l,ave b
. ^upon (h): and ,n the case of an insnranee broker before « ^n ..,

-^not appear to be.;;fed\;;;eir'r ;;:,;;:• ::-
t oncer to s.gn the eatalo.u,. or a .„e„,o..andun. -an b. , v k dafter the lot bas been knoeked down to the buyer ^

f the a^ent be duly authorise,!, the si.nat^.re of .1,,. n.n„. ofH .,.ttssulhcu.nttoehar,ethepWn..iM
If,!.,. , ..,„Jbe n,ale ,n fbe natne of the a.eni, ,i,e ,n„.a, I ,,n,K.i,,al n, vclam, the b, ,„.|it of it and nmv i banned ui,h i. s„ 7

equ^es subsiding .n each easJbenveen the p:;::':;i!';;:agent, accord.ng to the general law of principal and .,,.„< ,1If a written contract be n.a.le in this form. 'A . B a^^-^es to sellBlaekacro to C. D. for 1.000^: then K. F., the prin i^n of R-n sue G. II the principal of C. D.,on ti.a c^ ^ '^ : , h.'^

;b:i;rr";?' -V'- agree„.cnt in writing ...lieieni i: 1 ^^tbo Statute of frauds (n). Where the agent having contracted

< • '• '• "-. '''•'
.,,(/•:

''/"'• V. l;.,.i.., ,1M1 . I Taunt.

y. /-"nHr,- y. /{../„,,.,.„ IS,,,-,,. -J (•.„„„ vi'f'
--;''""» ) 'Y''" ''**'-)' 15

'"•"• '
nsrs "i'"'u .','. ' J'""'":""" (Im;I)

^^'-, r..n V,
',>„!

,1,;:'^ i'l^"
^-- . -: •'-.•}. M. R., „„,«.„. V. *„«'-^ •'• < . C^IH,.-., 41 L. J. C, ,5r,4; L, R :;oE,i.
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ill liis own imiiii' i hiims the hiiu'tU of tlio loiilnn f for liimscir, iiis

priiiciiml riiiiy provo l|i.> aari'iicv uiTiiinst Ijim, ami ii<,':iiii-^t iiivnui'

claiming tliroiifrli liiiii. iis well us against (lio other coiitia.tiiiir

party, for tlio puf|>osc '•'' .ul'or'iin^' liis own right to thi' cohIi.k t.

by parol cvidop' . oii<.'h thooonlrait in iiiicstion iniisf sn)l-.r\ tlic

stiitiitp (i)\ • .,(1 whore the auont in l)reanh of his ,Iiity piiivhases

on his own aceount with his own money and tjikrs the < onve\ane<>
to himself, he is in the position of a trustee, ami iiis principal eaii

compel a ronveyance from him without the written evidenee of a
trust required hy the Statute of Frauds, 8ei>( . 7. there l.eiii^' a

trust arising ' hy (he inij.lieation or constru. lion of law ' within
sect . S (p\

Oh. V.
Skct. II.

The tth section of the .Sal.> of Goods Act, !«!>:!, lelatini,' to the Accrptance
sale of goods of the value of 10/. or upwards, also extqits from its

«od receipt ,.f

oj)eratiou cases in which " the buyer shall aicopt part of tiic ^oods
so sold, and aclualh receive the same." These w„nl, ,,!, a,, .xact
reproduction of sect. 17 of the .Statute of Frauds, whi.h they
replace Tjion an ai'ceptam e an<I rcci'ipt within (lie statiit.' l)eiiig

proved, tli(> contract is left to (he ordin.tiy iiilo of evidciin'. and
may 'v proved in the form in which it wa- in fad made (, Tiie A^orptm.,..

aeccptanie anil receipi. a- wilii tiie imiiioian.liim in writin-, niiisl

hecom[>lctc 1m fore an ailioirian lie liroimlil iip„n tlie lontiact /

The statute reipiiiv- tha* tli.' buyer shall acivpt, and aetuallv
receive the goods, and Loth requisites must bo proved; tlie acrept-
anco may be made before ami in<lej)endently of the actual receipt
of the goods, or it may bo inferred from the same facts an 1 circum-
stances {s). .Vccorning to the earlier judieial decisions on the 17th
section of the Statute of Frauds, the acccjitame was nmlorstood to
bo such an ant a; precluded the buyer from dis[)uting the per-
formance of the contract as to the goods aicejited: but it was
siibsoquontly decided that such an accejitanco was not intended,
and tliat the buyer might acce].t and receive the goods in a manner
to satisfy the statute, and render himself chargeable upon a |iarol

contract, without jireduding himself from disputin? the delivery

(..) ir,,i,;l V. /',//,,, isiii) . ;;s I,. .1. ('.

ris : li. It. 4 ell. -lis : r,„v v. M,i,l.,i,zir

I'lSTT^, 1'! h. .[. r. MX. y,ivr/,„ii,„/r v
M,il/-r 1S7,S1. sell. n. 177.

/j) llnrhrfuiir.iiilit v. Ilnii\t,inl ,|S9(')1.

W> t.. J. (,'. H; 1SU7; I Ull. IIM).'

y) /...,/.« V. y.rl.lhi ISIH, 1,. I,. .T

Kx.4(i:i: : Kx.'.i:); T.ml.Hiy,)! y. S!,d,,hl
ISiir, i;.-, L .1. c. p. s.-, : 17 c B. m;.
(d raikr, B., /;;// V. i:,i,Mi,/ isiii

II L. .1. Kx. SI : !i M. i W. 41.
•a) r,/fiii V. /i.'.lii.l.i ISl!'.. 1 Q. p..

'W2; '/(.,„/. V- A'"*i//.vo« (ls(;ii :!o T, J
Q. B. Jiit : t B. ,v S. i'l'.i.
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of goods accordiug to the coiitrait {t : and tliis is uoiiliiiiiod by
cliiufc ;] of sect. 4 of the Sale ol' Oomh Ad. I8!):j((r. Whore
8i)i'cili(' goods have been Belectod for [uirc liasc \,y the l)uycr, there
is prima facie an acceptanee witliin tlir statute, whieli, if fol-
lowed by a receipt of the goods, admits proof of the contract by
parol evidence (.r). An examination by the I)uyer of goods
delivered under a verbal contract for the purpose of ascertaining
whether tlu'y satisfy the contract is held to be an acceptance
within tho statute, as admitting that the goods are delivered under
a contract wiiich justiiics such dealiiig with them; and though tho
goods are afterwards rejected, the contract may 1)(> proved l.y

parol evidence (//).

The actual receipt requires a taking po.-session of the goods l>v

the buyer as a matter of fact: as where (he goods were loaded
into the buyer's cart sent by him to take them away (-\ Whero
the goods were removed lo a warehouse used by the buyer for
tho purpose of warehousintf and packing, and were there weighed
and packed in sheeting of the buyci', but it was a term that tliey

were not to be removed fhenco without payment of the price:

it was held that the delivery and receipt of jjossession was com-
plete: for tiiat the seller retained no possession or lien, relying onl v
upon tho promise not to remove tho goods («). If the buyer \v-

fuses to receive the goods he cannot be <harged with a" parol
contract, notwithstanding a previous a;'ceptance (/>). The motive
of refusal is not material: as where the buyer having becom.- insol-

vent refuse.^ to receive the goods in order to restore them to the
seller instead of taking them for the benelit of creditors (<

.

And the eff(>ct of the refusal is inde[iendent of tli • truth or
suflieiency of tiie reason alleged : as that he made a mistake in
buying them, or that the gooils are not the same as lie liouglil,

or that they do not satisfy tiie contract (W . If he a(cej)ts and

r f'li'/r V. Moii/iii, iss.i;, .vi L. ,r

Q. U. 4;i« :
]) ii. n. n. 21H: •/;„,/,„ V.

S,i,ii/t i\m-l., lil 1,..J. Q. H. :i:il ; Visiiit'

2 y. rt. i;.-..

(«, .lU;// V. IfuU'i .is;i-,i.(il L. .T.

Q. h. r.87 ; (l^'ir)! 'J Q. I!. ;i7 ; /„,,/,„• v.

(J. K. itii. (iiKir, 7(1 L. .t. K. It. ml)-
(19111) 1 K. B. 774.

(j-)'.s.(w«,/.,-.« V, i;,,,), i;is4'.n. IS L. J.
Ex. :i74; 4 Kx.:i9i): Kn.h.uvx. u,,,l,„

(IK<1.'>;. ;u I,. J. Kx. l.V.i : ;i H. \- ('.

717 ; t'miiik v. U„i,it,^i,ii ,'isi;i). .'id \,, .1.

y. B. •-'(11
; 1 B. & S. J!!!'.

\ll) ShI.'

ih: Abbult V. ««/»

(11 (iiHHis Alt. ls:>.i. 1 ai,

ij IS'J.-) , 64 L. J.

Q. H. .iH7; ,1 «!).'> t Q. B. !I7. .Set
I'uki,,.- V. /W/ isii:;), (12 L. J. Q. B. 91 •

ISM 1 Q. H. 19:i.

;.- Kir^hiiir V. i),i,i,„ (iKri.v,, 34 L. .1.

Kx. i:)9; :i H. i- U. 717.
(.(i A.rf«/.(/v. f w/ri/ (1S40), 12 A. Jc

K. »>;tJ.

ihl llitiln, V. I'.nk.r (1S23}, 1 L. .1

O. ,S. K. B. .'.'9; 2 B. &C. ;i7.

r) .Vir/(.,/.„H V. /(.,«/,• MS,')S), 2» I, J
y B. 97; 1 K. & E 17->.

(./i /'/,i//v« V. Itislull, (IK2I). 2 I,. .1.

O. H. K. B. Il«: 2 B, \- -".ll ; Jv!,„-
>u,i \. /W,/.>„w 1837). « L. .1. Kx. !8u.
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II.
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I
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receives the goods in fact, it is iiuinateriul that he disputes the

terms on which lie is cliarged as reieivinj; tliem; the contract may ^

then be proved hy parol evidence (c).

The delivtTy of tlie f,'ooj8 to a carrier or to a warehouseman or Receipt by

wharlinper aj)poiiited hy the buyer, and the receipt of tlie goods hy ^„'" ""

such afrent, tlioiigh it may dischurge the contract of the soHer, does

not alone constitute an acceptance o;' actual receipt by the buyer
within tlie statute: such a<rents bavin," no ijeneral authority beyond
the ciirriajre and custody of thi' goods (/). And this ride does not

seem all'ccted by (he statutory provision of Mctt. .'J'i of the Sale of

Goods Act, 18!);5, that delivery to the carrier is generally to be

regarded as prima farir delivery to the buye/, the enactment being
merely directed to change of jnoperty in the goods (17). And the

delivery of the goo Is by the carrier at thei:- destination where they
lie at the disposal of the buyer, is not alone suHicient (h): as goods
carried on a railway and delivered at a station named by the buyer,

where they lie at his orders (i). Until acceptance and receii)t the

projierty does not pass; the goods remain at the risk of the seller,

and he may retake possesion of the goods as against the buyer or
his trustee in bankruptcy, though they have been carried to their

destination and are no longer in iramiln (k). If the buyei .fter

the goods have been delivered to his carrier o:- agent deals with
them as owner, as by reselling to another, or by altering the

destination, he may be taken to have accepted and received them,
without an actual receipt into his own po-s'ssion (/}. So (hough
ac( cptan( e of the bill of lading of goods shipped for carriage would
not be suflici(>nt, yet the consignee may so deal with it as to

precludi' liims(df from disj)uling that he has accepted and received

the goods as owner (m). So if the buyer, knowing the goods to be
in the posscs-iion of his carrier ov warehouseman and lying at his

>) Toiiilinml V. St.i'uiht (18.)f>\ •>.)
(/!) Cw.m'irii v

L. J. C. P. S.i; 17 O. B 007: .IMuUv. (ISoS-, 27 L. J.
ir„hr;, (IS9.-.;. 04 L. J. Q. B. .587: .i l O : AV/W.™ v
1S9.-))2Q. B. 97. Q. B. 97: I K

f) Mm,l,ll, \- .I^.'M :iS.-i:i).i2 L. .T. }lH(H,m (isn.>),

<i. B. 40:i ; 2 V. & II. :i(il : //.(,( V. Itiish U B. & S V\\.
1 '.«), 27 I. .J. (i. B. 271 : K. B. i K. / .)/,„/,.» v.

<91. Q. B. 382: 1.)

iy) St>e Wail v. n,ik,r (I8l8 , 17 L.J. Aiulirmi (1800).
Kx. 307 : 2 Ex. 1. 2 E. & E. .592.

(*) Sile .,f GdiKla A't. IS'.ii, ». ;J4 ; (.») Mm-lHh v
IliiHt V. UechI (18)3;. 22 L. J. Ex. 29;i; Q. B. 40.3; 2 E
** Ex. 814. Aaliri.<m (I860\

i<; \i„muH V. /'/.lY/.//. (lS4.i;, 14 L. J. 2 E. & E. Mi.
Ex. 300 : 14 M. & W. 277.

L.

JtnMol 4- ICj-eter Jty.

Ex. 401; 3 n. & N.
. tlimr (18.-)8), 28 L. J.
;. A- E. 172; SmxOi v.

:i4 L. J. Q. B. 145;

Tihhtt (18-.0 , 19 L.J.
Q. B. 428; Cmrie v.

. 29 L. J. Q. B. 87;

Mtxqh ;i8.')3),22L. J.
4 B. 301: Cmrit v.

23 L. J. Q. B. 87

:
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tlisposul, does not notify to tlie solliT within a rcusonablo time his

refusal of thcni, he may bo taken to liave am'ptcd and roceivod

thcni («)

.

There may be a constructive delivery and receipt sufficient to

satisfy the statute by a transfer of the rij?ht of possession, without

any change of possession in fuel. This may o:-iur under the

following conditions: -Wiiere the pos'session is already in the

buyer, but not the right of possession, which is tiien transferred to

him; -where the possession remains in the seller, but the riglit is

transferred;—where the possession remains in a third party, and

the right is transferred.

Where the goods are already in the jjossossion of the buyer in

right of the seller, a constructive delivery and receipt may be

effected by the parties consenting to a change of the possession to

the buyer in his own right. Thus, whore the goods were in the

possession of a person as agent for sale, and it was verbally agreed

between him and the owner that he should buy them himself, and

ho thereupon resold them to a tliird party: it was held tliat tliere

was suflicient evidonci> of an acceptance and receipt to charge

him as the buyer (o). Where, on the otiier hand, a person in

tiie possession of a house and furniture as tenant agreed with the;

owner of the furniture to buy it at a valuation, but upon tlio

valuation being made ri^fused to pay it, and gave notice to tiie

owner to remove the furniture: it was held that there was no

evidence of an acceptance and receipt (p) .
And where the land-

lord, under similar circumstances, rei)udiatod the bargain as

incomplete, it was held tiiat there was no evidence of acceptance

and receipt (q).

A constructive delivery and receipt may also take place wiiere

the goods remain in the actual pos8i>ssion of the seller, by a

transfer of the right of posscssioji with the consent of botli parties.

In ciicli case tlic question lo be determined is whether the

possession which actually remains in the seller is a po.-isession in

the seller by virtue of his original property in the goods, or

whether it has become a possession as agent or bailee of tlie buyer,

and for the determination of this question the existence of a

(«', Ilushrlx. »•*(•<•/< r (1844), 15Q. B. (//) lHhiuhite v. Doneux (1816), 15

44 . u M. & W. -iS.-..

f.i) /.V.'o» V. ViKlfM (1841), 1 Q. B. {({) Tinilu V. n'akejiilJ (18-50), G E. &

aoi. B. 76>.
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seller s lion affords a convoniont test . Whoro a person having sold Ch V
a horse requested the buyer to lend it to him for a journey, which *»" "•
t ic buyer assented to; it was held to bo an acceptance and receipt
ol the horse within the statute ; for the lending of the horse
o|.erated a change of the imssossion (r). So where a person bought
a carnage and requested the seller tn keep it for him, which he
consented to do, the buyer using it when he required (s). So upon
» N.le of spirits kept in n bondc.! warehouse belonging to the
sellers, to he in bond until the credit expired, wh..ie the sellers sent
<•" Hivoico to the buyer specifying the casks which were entered
.1. their books as sold to the buyer, by which entry they were pre-
cluded fron, removing them out of bond: it was hehl that there
was cMdence of an acceptance and receipt (0- A resale or at-
tempted resale of the goo.ls or part of them by tiie buyer is evi-
deiice to charge him with a contract on the footing of nn acceptance
«"<! «oce.pt, but unless there is evidence of a removal of the goods
or |.art of them, it would seen, that there is not sufKcient ..viden.e
to charge the seller («^

. Where trees standing on the sellers land
were so.;' as tunbtu- for immediate removal, and the buyer cutdown some «„d sold the top and lo,.. it was held there was a suffi-
cient aeceptaiK-e and receipt, though there was no actual removal
Irom the land(j-).

On the other hand, it was held in the following cases that there l„«„fflcie..fwas no evidence of receipt:- -Where a person bought a horse ^-tmctive
and requested the seller to k.vp it for him and put it out to ..rass
.•..Hi tin- seller ,,ut it out in his own nameO/): where a person
ordered a waggon to be built for him, and while it was in progress
upon the bu.lder-s p.vn.ises ,Mn|,loyed a workman of his own lo
lix on the ironwork and a tilt with his own materials (j); where
a person bought several articles at a shop, some of which he marked
and some were measure.l and .ut off larger ,,ieces in his prescn,.e
'mt upon the goo.ls being s.nt to him he refused to receive
llu-m («). And wheiv jrnrt out of a larger bulk of goods arc sold
and are to remain in the seller's possession until wanted: and th.^

receipt.

o'r i^^oV^ Jf„m.(im], 25 L. J.
W. U. 369 ; fi E. & B. 7'26.

^^{.)
JicaHmmt v. Itrcgeri 'iSi?), H C. B.

(') ra*</r V. Sinnler M861), 30 L J
E;f. 310; 6H. i-X. S2S.

i<io"'
/»"''/'" '"• -''"""' (i*"0;-

1 £»»*.

Taun^597."'""'' "'
'''"''"'" '"""

' '

(j-) Marshall v. Greeu (1876), 15 L. J.
C. P. l.M : 1 C. P. D. 35.

('/) I'artn- V. Tumtaint (1822), .') B. &
Aid. S.ifl.

"

(-•) MaherUy v. SAq>/w.rf(1833), 2 L. J.
C- P. IHl; lOBiny. Oa.

(«) HaUnj V. Parker (1823). 1 L. J
O. S. K. B. 229 ; 2 B. ft f. 37.

2
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seller afterwards measures out the quantity sold, which is tlicii set

apart for the buyer, there is no sufficient delivery and receipt,

unless the buyer lias assented to the speciiic appropriation, I'ven

where he has seen and approved of the bulk (6) .—Where a horse

was sold for a ready money prioe and the buyer UHod it, but

requested the seller to keep it for a time when he would feteli it

away; it was held that the seller retained his lien and that tliero

was no delivery (c). Upon a sale upon credit witii immediiite

delivery, though the goods may remain in the actual possession of

the seller, there is no lion whilst tiic credit lasts : but ii lisjlit

arises upon the insolvency of the buyer, to refuse delivery with-

out payment of the purchase money unpaid (d); unless the jjeison

claiming delivery is a purchaser for value, from the original buyer,

and the seller lias assented to his right to delivery {e)

.

Where the goods at the time of tiie sale are in tiie possession of

a bailee or agent of the owner, a constructive delivery and receipt

may be effected by the assent of all the parties, namely, the seller,

the buyer, and the actual possessor; but unless the actual or <on-

structivo assent of the last named be obtained, there is no transfer

of right to the possession of the goods except in those cases in wliioli

the right to the goods has been transferred by a document of litle,

such as a bill of lading (/). A mere delivery order given by tlio

seller to the buyer is no receipt by the latter until eommunieHfcd

to the agent and accepted by him as transferring the possession;

nor is a mere delivery order given by the seller to the agent, until

conimunirated by the latter to the buyer (7). And 11 warrant

given by a warehouseman or wharfinger to the owner of iroods,

undertaking to deliver tlie goods to him or his assignee, which the

owner on selling the goods os^^igns to the huver, is no receipt by

the latter, until the holder of the goods has notice of the assiirn-

nient and agrees with the buyer to hold for him as owner (h ,

(*) J/our V. Pulmr (1.S20), 3 B. & Aid.
Si I.

v) Tempcsl V. Fitzjiriilil 1820), 3 B. &
Aid. 6S0.

{,1} Sale of Goods Act, 1893, «. 41 ;

Hhxam V. Sanders (1825), 4 B. 4 C. 949
;

Jixp. Chtthmn (1873), 42 L. J. Bk. 37 ;

L. R. 8 Ch. 289; Grke v. Richardton

(1877), 47 L. J. P. C. 48; 3 Ap. Ca.
319.

ie) Stov.lJv. J[u,/h,^ ISll;, U Eant,
3ns : Kuii/iitt V. n'/iiff,H{is-o), 40 L. J.

Q. B. 61 ; L. R. S Q. B. 660.

( f ) Sale of Goods Aut. 1 S93, ». 29 ' 3
,

;

Siilirr V. W'o(,/to«i»(1841), 10 L. J. C. P.

145: 2 Man. & G 6.'.0; Woody, 'f.ote/l

(1844), fi Q. B. D. 231. See iV //.

Jl.irrow (1877), 46 L. J. Bk. 73 ; Ch.
D. 783; G'ii/r/ V. Kational Giiardiun

Aiwe. (1891), 61 L. J. C. 11 ; (1891) 3

Ch. 206.

[g) Bentall v. Bum (1824), 3 L. J.

O. S. K. B. 42 ; 3 B. & C. 423.

(/.) Faniiav. I[u»ie(lii6), IGL.J. Ex.

73; 16M. &W. 119.
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Affoptanco and receipt of part of the goods sold is sufficiont to
fxwpt the sale from the operation of the statute; uiid a saiii|)le of
tho tiOod» is sufhcient, if it be delivered and accepted as part of the
bulk {i,: but the i)resuinption is that a sample is merely a speci-
iiun of thf goods contracted to be delivered, and not part of the
bidk (A . A contemporaneous purchase and sale of several articles

is. »(•( ording to tho circumstances, to be regarded a- me contract or
sexeral contracts. Where the transaction is to be regarded as
involving but one contract, the acceptance and receij)t of one article
or of onr parcel or kind of the goods is sufhcient to take the whole
eontriict out of the statute (/); but where the proper inference is

tluit .lull sale and purchase involves a distinct contract, tho eon-
trar} rule obtains (>w)- A contract having been verbally made
for the- sale of a marc for 201., but upon the terms that if the
mare siiould prove to be in foal the buyer would on receiving 121.
from the seller return it on request; it was held to be one entire
contract, and not separate contracts of sale and resale, and that the
acceptance and recei[)t of the maro took the whole contract out of
the statute («).

Thy 17th section of the Statute of Frauds exc,,,,(cMl, und the Kttrm.Ht.r
substituted sect. 4 of the Sale of (foods Act, 189;{, also excepts P»" P"ymeut.

from its operation the casi-s in wiiidi "the seller shall give sonie-
thiuii in earnest to bimi the '<-. rgain or in i)art payment." Karnest
and pan payment, it is .sai.., are two distinct things; but earnest
may ,ilso avail as part payment. Earnest is lost if the party fails
to perform the contract, a.id is presumptively brought into account
as payment if he iM-rforms it (o). A mode of striking a bargain
said to be customary in places, l)y the buyer drawing a shilling
across the hand of the seller, was held not to take tlio case out of
the statute, as it does not amount to giving anything even for a
moment (p).

The part payment contemplt^d is something apart from the i\.rtpi.y.
contraet itself, and in affirmance of it. Thus where goods were

'°^"*-

(i) Uiiolew »r/,(7./io«»»' 1806),7Ea^t,
•m8: OilliHt V. /i<(4(W» (1850 , 19 L. J.
K.\. 41il; Oaiiliiir v. Gioiit (18.57). >

C. B. N. S. 340.

(*) Cun/xr V. EUtoii (ir!»G\ 7 T. R. 14
(/) ElliutI V. Thoma.- (183S), 7 L. .T

.X. I2S; i If. i- W. 170; Scult v.
timteiM CoHiitiet R<i. ;1843). 13 L. J. Ex
14 ; 12 M. A: W. 33 ; Biqij v. WhMmg

(lS.i3), 14 C. B. 19.5.

(//(J Jetme, v. Smith (1869), L. R. 4
C. P. -.'70. See ,m^<-, p. 175.

(«i Willmiiv V. Hurgesa '1839), 8 L. J
K. B. 28H ; 10 A. & E. 499.

(«) Frj L. J.. Hour V. Smith a»84)
53 L. J. C. 105,') ; .'7 Ch. D. 102.'

(p) Bltnkimop v. ChvjtoH (1817>, 7
Tannt. 597.
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sold upon the toruw that a (l<-bt due lioiii tin- wllcr to tlif Imyir
should bt' sot off as part puyuiont of tfic price, and whtii thi-

goods were sent the buyer refused to nt^eive tlicni; it was'h.UI
that, the discharge of the debt n-wtin^f «nly in a-jreenicnt until

eonipletion of the eontru(t, there wax no part piwntiit within tin-

statute (9). The completion of hucIi an a^freenient bv delivery

and receipt of the goods would (i|i«Tato oRjctually in discharjre of
the debt, and might bo proved for that purpose, althoujfli the
agreement was within the statute ami eoulil not have hem
enforced (jr).

,) HVMwv \Wy ;i847), 16 L. J. ,; I.,,,;,,, v. r<i,l,„ (ISfo , :i() L. J.

Itii'uuh (1899,, (iS L. J. y. B. ie.'); |> «43
'

(IS9S) I Q. B. 101.



CnArrKK V.

STATITOHV HWilUHKMKXTS.

J9»

Skct. mi. -OpEKATIOS OF IMK STATl'TE OF FRAUDS, AND SALE
OF (JOOD8 ACT, 1893.

TAUE
Till' Btittutc opiiitis ii|Hiii till- t'vi(Kiic'u-furcigii uoulractii —

Iilrailiriff the Htiitutr I'JO

t-'imtract« purtly within the >tatuti< cnntract!* |>artljr in writing. MO
Opvraliun of the stutulu upon i.'Xi'(;uti!d enntravta— upi'ration
npon part eicuutcij <")ntruitK - debtn iiupl:rtl upon exii'utvd
coUHideratiuu jO I

OperatiuQ o( the xtntiitu in equity— wliere |jo«M.',*iun of land
Kivm uudtT cuutniit -altcrutiuu of exiiiting poawniiiun—poa-
Ht'iwiiin of title deeds 203

ErtL'ct uf part |>vrfonuuui'i' - payment of purehaHC-money 20j
Eftett of the Dttttute ujion property in goudx Hold 20G

Tilt! enactment by the 4tli sectiou of tlu' Salt' ol" Gooils Act, 189.'i,

that the contracts there uiontioueil "shall not bo enforoenble by
action." inorely gives legislative sanction to the tJocisions on the
17th section of the Statute of Frauds that no contract within its

ilescription "shall be allowed to bo good.' The operation of the
statute upon the contract wa-s hold to bo the same under the
4th and 17th sections of the iStatutc of Frauds. 'It is now Statute

ttnally settled that the true construction of the Statute of Frauds, u^'^^'e
both the 4th and the 17th sections, is not to render the contracts «videnoe.

within them void, still Icsj illegal, but is to render the kind of
evidence required indispensable when it is sought to enforce the
contract " (a). And if no action can be brought upon a contract
for want of evidence to satisfy the statute, it cannot be made
available between the parties by way of plea, or replication, or
counterclaim, when projierly put in issue by the opposite party (6).
—These statutory pro\ isions are part of the kx fori, and it follows Foreign

that a foreign contract of a description to which the statute applies
'°"''»<^-

(«) Ld. Blackburn, MmMimin v. Aldtr-
>o» (1883), S2 L J. Q. B. T-M : 8 Ap.
Ca. 488.

*^

(A; I'arriHgtvn v. AVr./« (1837), G L J
Ex. as ; 2 M. & W. 248 ; XobU v. Ward
(1866), 36 L. J. Ex. 91 ; L. K. 2 Ex. 135.
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The atuluti'

iniint b<*

|itcHtled.

(/'uiitruiti

partly within
the xtiitiitc.

bTA I L' I (»KV KtgUIKKMKNTS.

foiiiiot 1)0 ciironol ill the couitB of tliin ttiuntiy, uiilii»« tlio ri<|iiiio-

iiiontu of tlio sttttuto in io»|>i>et of cviJomo iid( witistiwl c .

VwSvv tlio .Judiuutiiio Att« tin- Sutiiti! of FruutU must bt)

»|)etiully plwiiloil in tin- Iligli Couit ,</ . It must not Iw ploiiJed

inrtrcntially, but with it ilistiiKt reft-rt'iico to the stututo e); nor

in (yeuorul tciniH, but with a iliitinct ntutfiiniit of the point in

wliioh it o|K!ruti'i( upon tho contruct churged i /i. But the onii'tsiou

to ploutl tilt' ^tlltuto is nmtli'i' of iinii-ndiiH'nt {;) . In tho County

Court the dpfoiithint must jfivo notici' of this dofeni* A).

No action tun Iw niuinluiiii>d without the proof ruiiuircd by the

btututo upon a lontruct which is indiviMibh-, if part of the contnn I

bo within it, although tliivt part may iiavc liecn txoeutfd: as u

verbal promise, in tonsidcratiou of robasing a distress for tlio

runt of unotlu'r, to pay tho rent duf and also future rent, being

witliiu tho otatute us to the future n-nt. eannot be enforeed for tlio

recovery of tl.o rent ilue / . And a eontrael for tho sale of gooiU

to the value of 10/., together with otiier things not within the

statuttN for a ecrluin prii«, was held to b,; anentiro eontraut upon

which no aetion could Iw l)iought fur the price without evidence

in writing \k . Upon the same principle a parol contract made

for tho letting of a houtv uiion the terms of the landlord sending in

furniture was held to lie an ontii-"' contract; upon which, Iwing

within the >tatute as to the house, no action could b.> brought for

not sending in the furnituit) / . And upon a verbal biting of

a house upon the terms of tlu! tx'nant paying tho cost of altera-

tions and taking the furniture at a valuation, tho price of thu'

furniture and the costs of altorations cannot Ix* recovered by

action (w '. And a verbal agreement between an incomir enant

and an outgoing tenant for tho possession of the land. i that

tho hitter should 9»?ttle with tho landlord for the ren' ae, was

treated as an entire contract, conaoquently the ineoiui ig tenant

(c) Leiuiij V. 1lriiH-ii (l.s.VJ), 1-i I... J.

C. P. 1 : IJ C. 1!. 801.

(,r\ Onl.r XIX. rr. 1.'., 20 : Ordir

XXV. r. 1 . 8.^- CiHoii, V. Kii„j (1877),

46 L. .1. «'. :'N1 ;
•') Ch. 1>. liliil; t'lilehei

V. Fiihhn- (ISSl). .jO L. J. C. :!•'>.

(<) Cla,!.; T. i;,llu,r ilSTti!, i L. .T.

Q. B. ."i:! : IliiM v. Xnhu (1877). 47 L. .1.

C. 1; 7 Ch. n. i^t.

(f) VuilrH V. (/«» (ISTit), la L. .J.

C. p. K94.

(tf) Jit'umiinf/ V. Od/iiiitif '1896), 7;»

L. T. m>.
(h) Cmmty Ct. Rule», 1903, Order X.

r. 18.

(i) Thoman v. WiWnmn 1830), 8 L. -T

O. S. K B. ')64: 10 B 4C. 664.

(/l Hoiukih v. Rui, (18.j6), lb L. J.

C. P. -Ih-, : IS C. B. .'>87.

(/; Mrchrlrll V. U'nr'rfrr (1837;, G L. J.

K. B. JIT : 7 A. & E. 49.

im) ViniyhuH v. Jfaiieofk ',lii46i, 16

L. J. C. P. I : 3 C. B. 766.
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cutiid not brim- an artiun to rooovor tlio piwt rout for witicli tin

luiidlord liail luvicd u diHtruss n . But wht'M' iin incoming b'uunt

contracted with the uulgoiu^ tonunt for tlio iwlo of tlio oropit,

und iiIko of the dcml nIix'Ic, ut diHtinct jiriu'!*: it huh held that

there were distinct conlracti*, und that an action niij^ht b<> brought

lor the price of tlu' latter which !md been aeeeptr'd. though the

Nail) of tho former wom within tlu) statuti) (o .

Contracts partly in writing and partly by pure!, or contnctH in

w I iting with {tarol vuriationx, arc equivalent uh I'ngardB the rules of

ovidenw to parol contracts, und may bo iiiiet bv tho defence of the

Htututc 1/4). Contracts in writing with collateral parol wtntraets

eoncvrning tho Kame matter cannot be mot directly by tliOMtutute;

und the collateral parol agreement may l)e chargod in unitwor to u

claim for 8|)ecilic pcrlormunio, tiotw itli^tunding the statute; und
spwilio performance of the written contract will be granted only

upon tho terms of arlmitting and |)erforming tho parol agree-

nwnt (f/).

Cii. V.
SkcT. III.

Cfiiilr4iflH

\<M*lf in

»ri(iD)r.

But tho contract exists us a fact, for the statute is only concirned "l" ratiun "'

with the evidence by wiiieh it is establisln'd ulHnnatively ; accord-

ingly the court can take coufni/.aiuo of tln) contract for otiicr pur-

po8e^', und ull ucts iloiiu under it may l)e referred to tiii' eontiuct

for their legul validity and olliiucy ,r . Money paid by a party

under a contract for tho sale of lund '
• which a party is insnlii-

ciently described, cannot Iw recovered ick so loni,' as the other

purty is uble, reudy und willing to exoeate tlio contract, and there

is no failui-o of the consideration fur tho payment x . Where a

promissory note was given in payment of tlio purolias -money of

laud, it was hold to bo no deiunoo to an action on tlic UDte that

there was no memorandum in writing of the contract of ^ale,

without showing further that the vendor had refused pcrfornianco

on his part(/). Uj)on tho same principle whert.' a debtor agreed

verbally with his creditor to give up to him tho possession of a
house in discharge of the dobt and the poss(^8sion was given up

tlif nlntuti'

ii|Kiii t'xvciiti'd

ill) Hothaon V, JtthnaoH {lSftS5, 2S L. J.

Q. B. 88': E. B. i E. (W.> • but we
hilhimk V. I.iiirr^ 1S7<!), 4-> L. J. Q. B.
178 : 1 Q. B. D. .'S4.

;.<) .Vii>iMd\. IViiiMry l\^-H), 3 L. J.
O. S. K, B. 31 ; 3 H. & r. ^s:.

'// See iiHle, p. 117.

tq) See utttt^ p. 126.

(r) Selborne, ii. C, MiMoi.ii v. At-

ttmim (1883 , .)2 L. J. Q. B. 7.17 ; s An.
Ca. 4t)7.

{») Thomm V. /()<,ini 11876). 4,') L. J.
Q. B. 811; 1 Q. h. D. 711. »<.> /W-
htiiuk V. £««<•«

I isTf>\ \:-> L. J. y. B
178; ! (J. B. D. .'Hi.

[t) Jmien v. Jmun 1840^. !> L. J. Ex.
178 : C ST. & W. 84.
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;
I

i-:

0|H.TIlti0U

upon part

exiHtuted

cuutract.

P«mI. aci'urdiiiKly- tlx i' 'it wajidiiichar)^ ^h:. Auiiui ugt>nti>niplo\i'il

tu buy ku<kI8 for luutbur and tu pay tW priuu, may ruuuvi-r tlu-

luuiiuy K(t paid at tlic requust of hu eniplovcr, though the c lutrait

for tht' K<M)di> ilut r "I ^tiiifythi'itatuto z . L'pun thus:kuic priii-

I'ipk' a I'liiitruct i:< ui ruing an intoruat iu laml within thi- stututt',

an thv Hah' i»f a grov iii^ vrop of gram tu be tukou hy thi> buyer,

though not uNuilablc t- i oontruut for want of evidem'<! to Hutiufy

tbti Htutuii'. uiuN I II I'l oviil.'niv us a liccmt; to entor uj)oii tht;

land, in dctViiit' > <ii . tion of trespass // . And uu oxpn'ss

contract nith i< .
- u uh, though it umy not Im uhargt>abU> in

an action !*or> >>
i
ix<v< ut any difL-rcnt lontruct being charged

rt'sptriiiig the . ii . ui'it. , or my difforcnt presumption ' iiiir

riiiwul I'loni act' I'.it i.. ! irsuan'*' of tlio contract z).

Kxfcution o*" ti ') ..
'

i!r
, ko it cmt of th.' o|H'riition

of tho stiituti". ii 1 . ihv mr .....»ing executory, except under

the e(|uiti(bic 'n 1 .» ( > rtornianoo; and the Judicature

Act> liuxe miule I, aitloi n' . i this respect a . Thus in the case

of un aureenient . soil ci ti f-r an interest in hind for « pro-

niix'd Mini of niduev, iho iut^n^-'t having boon transferred accord-

ing to tlie agreement, tho proniiM- to pay could not bo cluirged at

law upon the ( ontrait without written evidenw to satisfy th<'

prhtimplioa Btiitiite '* . But an implied debt may arise upon the executed
miin exrciiti'd ... •

i
•

i

t-ouiiidiTatinn. couBnleralioii ol a contract within the statute, according to

the general prim iples relating to executed considerations fc).

And wlieie a party after accepting part pt-rformancc of the con-

sideration repudiilos the contract and ivlics upon the statute, the

other |iart y may rescind the contract and charge iiim for the part

executed lonsideration which he has received and kept d". So
in the cane of a contract of service to continue for more than a year

and a wrongful dismissal during the service, the servant may
recover for the executed service 'hough he cannot sue for the

wrongful dismissal without proving a contra( t in writing e).

ill!

(«) lavriv V. Tiiiirif 1860), 30 L. J.

Ex. 49 : r, H. & N. -i.W.

r) /'.,«/, V. f!im>, (W.iH), 7 L. J. C. P.
•206 ; 4 Bing . N. C. 445.

(y) llwil V. Maiilev '1839), 9 L. J.

Q. B. 27 : 11 A. & E. 34 ; /. Jmr> ^
Son: l.tii. v. Tanhirilh IKarf (1909),
78 L. J. C. ti74 ; '1909) i C'h. 440.

'.- Hntaiii V. ft»«i<n(1879,. 48L. J.

Q. B. m-i: ll y. B. ii. r.'3.

>, UmiM/ v. Drumiiiutul (1809', 11

E»Ht, 142 ; Ihitmn v. RmtiUr (1879),

48 L. J. Q. B. 3(i2: II Q. B. D. 12.t.

Ste poll. p. 20i').

(4) Teal v. .tiifi/ flS'>0 . 2 Br. & B.
99: CorKiiui v. Ward 1845), I.') L. J.

C. P. 245 : 1 C. B. S.iS ; Sandrrmii v.

Oracn (1875), 44 L. J. Ex. 210 : L. R.
IU Ex. 234.

(c) See ante. p. 3.i.

(d) Mavof V. Puue fl8251, 4 L. .1. O. S
C. 1'. 38 ; 3 Binie. -><•'>

{r) Sntliinp V. Himlinn/irld f.oiil)

(1834), 3 L. J. Ex. 232; 1 Cr. M. & R.
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Kui m loiii^ UK a f.mtiu.t >«(iiMiiXtt n„ m-w coiitrait tan bi' iiii|ilt»il Cm. V
from mlh done und.r it. awl such ui-t* intiiti Lo n-fcra-d to tli.- (tm- '*•"'• '"

tr t only (f).-ViHm thi» prim iplu w Iut.' montruct im|)ort» tin w.i,..v|MiU
in.l unity for i'X|i«nN<» und.r it, aud no uetion will lie upon tlio

com.,lit for Munt of wrilifu cvidonrMs tlic <'.\|)tMiwM ini-urn-d und
piiiil luay U- thurg.d u» un implied d«'bt uriniag from the puymi-nt;
the tontratt opi-rutin^ us u rc.,iu'i*t to iimk.- llM'|(ii>mcnt itj '. And
li v.rlml mwrunt.t, of „ debt, i'ioukIi within th • (.titutc, nwy
opi'iiiti" as It ro(|in->.| III fu.t to jmy it, »o ub to -ntitlo the miiMtv lo
rwovcr the puym.iit from tlio principal ileblor h . Wln-ri' ii M„....y

purty has ivcrivel, under a v.-rbul contract uitliin tlio wtitulo,
"'<"••^•

money which he in iiMv lo pay over tounoth.r, it may Iw eluiiiuHl
by tile lattir u» an iiiif>liud debt for moni'v rcceivi-l to hig use; and
the verbal >

. ntnul ui:i\ Ih) proved to .vpluin the terniN i.n which
till money was lei.jv 1; an a wriwi aijnvment to pay over to a
landlord, a proportion of the premiijm to bo received from the
inromiii^r teiiunl, by tiic outjfoinv' Iciunl, in (-(msiderutioii cf the
landlord's coii-«nt to an assigniuont of the tenancy i).—And a a,, i.ui

party ma> be, ^me bound by un aeeouiii stated resiuctinj,' money ""'"'

paid undei a contract within the statute; hough ti >> money could
not Im iv,.,verei under tli. ontruet for want of evid*-nei* to'sutisfy
thi' statuf. k .

i'lie coiivtriKi .11 an I operation of tho statute is the same in Oi""*!"" >'

cjuity as at law
;
unless tlioiv is some special e.pijtable ground for .'Jiuy

*"** "'

takuisr II ,ase out of its o,)eration 7 . Tliu mere want of wriiin«-
cannot t,e made the ffroiind of jurisdietion; and th.'re is no fraud
in iiir. ly lakiny advaiilairP of t!ie stitute ( /h U Hut whore it ia

part of tlie af,'reenienl that it should h- put in writiii!,', which is

prcventel by fraud, it is sairl that iher- is cpiitable j^'roii td for
relief ajraiust th.' st,tute bv ailh.ittiiii: i)arol evidcwico (n

20: Brilaiii v. lloMHiIrr , 1S"1)', 4H L T

Q. B. ;i{!2: 11 Q. B. I>. Ij:l.

( f, hrilniii V. Rmnlir (ISTU'. IK I,. .7

Q. B. 302: 11 Q. B. I). 12:1.

('/) KnovliiiiiH V. lihirll 1,H74 , 44
L. .J. Ex. 21(1; L. B. U Kx. ;«)7 : TV/-
biiMk V. /,«M.. 187.5). 4'i L. J. (J. B
178; 1 Q. B. n. 2N4.

h) Alexanitti- \. I'tihr ISSfll, .) L. .1

El. 1N7. 1 M. i \V. .511.

ii; (Iri/HI/i V. I'oM/..; ilMO, 12 Ka»t,
51S,

C r. 1.5; I C. Ii V5S.
I rranwortli, 1 ('., Cai'ii

i.m,r,
, ,j| L. J. , .,,;4. L

146.

'»(.) Coltrnhain. L. ('
. Kn v

Viitou {llwiiiitHm (I^ -<
,

127; 2 Ph. 648; Sell, -tie, I (

'm V. .IMemti ilNS:i :{> i_
7li7 ; 8 Ap. Oi. 4fi7.

im) Tlmrlow L. C.. n /,,h

15 L. .i.

\ . f 'tituH

R 1 til.

L. J. C.
'

, .»/.»«;.

J. Q. B.

•hnrrh V.
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PakI

Where
uua»e«iiio

land inv(

lion uf

given
under
oontrui't.

Exception has been made in t-quity in th« cuse of vontracts con-

cerning interests in land witliin the 4tli ayction of the statute,

where possession of the land contracted for lias been in fact de-

livered and accepted under the contract; in which case the court

will receive evidence of the contract without regard to the statute

in order to carry out the terms upon which possession was given.

The exception probably arose by permitting a party to sue upon
a contract disclosed by the facts given in ovidionce in support of

a plea of justiJication to an action for trospuss to land at the

common law, but the principle is now rested on this, that posses-

sion of land of another is presumed not to bo wrongful, but by
agreement; and tlien>fore it is necessary to inquire into the agree-

ment in order to limit the p08.si»8sion according to its terms and
conditions (oi. Tlius the admission of a tenant into possession

under an agreement for a lease takes the agreement out of the

statute and admits parol evidence of tin; terms for the purpose of

enforcing tlio lease,/) . And poss'ssioii taken before a parol

contract for a lease, and subsecjuently continued, if unequivocally

referable to tlio contract, may const itut-i> an act of part [lerform-

ana; (<7 . Tlio possession of a hous*; was h<'id to admit parol

evidence of an iign«'ment to grant the possession for life in con-

sideration of the payment of the ground rent and taxes r . And
where a father verbally promised in consideration of his daughter's

marriage to give her a liouse, and upon tlie marriage taking place

put her in po-ssession: it was licld that tlie |)r()mise was taken out of

the statute and might be proveil l>y parol evidence in support of
the possession {/'. Kntering upon land ami giving directions

ro8i)ecting alterations and improvements to a liouse in the course

of erection are suliicient lut-s of part per rormance by a iiin'chascr

to entitle the vendor to enforce the coiitraet against him (I). The
right of a party to enforce a contract upon the ground of part

performance is dependent upon the title and acts of the party sued,

and the knowledge of the party sookiiiir to enforce- the verbal

flci;» (ITKO), 2 Brci. V. V. ABS : Tinner,
L. .1.. H'ooit V. Midii/n, (18i)4), -r.i L. .).

C. rtS3: r> De U. M. A: (}. 41.

(•-) rmiiit, M. H., (Imjunt v. .Vii/li,'/

(1811, IS V.H. :iL>S; I'lumcr, M." R ,

Muri.h.il V. y<Hf. (1818), 1 Swauft. 172.

:'/) (!,,,,,„,, V. Mi'lhrll 1811). 18 Ves.
iiS; M.„,,!„n\.J,.,„.> ISIS), I KwHu^t.
I7i.

(</) llu,lsu,( V. IliHliiiid (IS9(j), t').5 L. J.
C. 7.)4 ;

(ISIHI) JCh. 4i8.

)•) <'<,l,s V. IVk,,ii,U,i4 (18741, 44 L. J.
C. 381 ; L. R, l!)K(i. 171.

(»i rii:ii,ii\. u,„ii,i, {\H'6), 4(> L. J.
C. 8-i4; .i Ch. D. 887: Shmmau v.
Slianmiit (18U2), 67 L. T. S:il.

(0 liukin'iin V. IlnrniK 1904), 73
L. J. C. 701 : 1904) -1 Ch. 339.
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contratt (h).—But ns I ho jurisdiction of tlic court to award Ch. V.

damageN under Lord ('iiirns' Act is mcroly in substitution for the

equitable remedy, wliere the remedy by specific performani'e is

lost the right to dumiiges under that Act disappears with it (r).

The continuance of a tenant in possession is presumptively re- Altcratiim nf

forablc to a continuance of his tenancy, and is not sullicient to lake
"I,"'J^f„„

an alleged new agreement out of the statute (//'. Xor nri' acts

which are referable to an existing tenancy sullicient : as cultivating

the ground and doing ordinary repairs (r). Hut an alteration iji

the possession which is uneijuivocably referable to a new agreement

is sullicient: as the payment of an increased rent(rt): draining

the land and laying down pasture (ft); laying out money in build-

ings and improvements (c); sub-letting to a new tenant who lays

out money in improvements with the knowledge of the land-

lord (d); altering buildings so as to acquire a new easch.ent of

light (e).—Upon the same principle the delivery anil poss'ssion of ri»»*»».oii of

.11, • o 1 .
'

• 1 1
*'"* ove^H.

title deeds, as security lor a debt, creat<»a an equital)le naortgage

and may be establisiinl by parol evidence (/).

But the principle of part performance thus stated is not a;iplied

to an}' otiier contracts than those concerning the possession of

land (fl). It does not apply to a contract of scrvi > not (o bi-

performed within a year, which is not taken out of the staiule by

service rendered under il /<" ; nor to a i "ntract in consid'Tation of

marriage, which is not tak(>n out of th' statute by performance

of the marriage (/ : nor to contracts to answer for the debt of

another, though performed by tlie party guaranteed . iviuir

credit (/i).- Payment of tin' purchase-money under a (ontraet of

Kxteiit of

<liH triiii' iif

purt 1 c. -

fonnancp.

In': Wore V. *<«'.» '1S17\ :i Mir. -ioT ; P. »'. 108; 1 AVIi .V.- T. T,. 0. 4r,il;

M(,ii/„ll V. MlhiiiH IS.-i:!). J J L. J. C. .Siillinhml v. Ilii;/:/^ \mi ,11 L. .I.e.

897: :t Do O. M. & tJ. -24 : /•.V(/,«i.(,./,f.i/ 36; 1 Hare, 'JO.

('ominra. v. H'rnltJiuioe AS'.i't,, (il L. J. C.

3J'J: (I89.')l 1 Cli. .V>J.

(jc\ litmiiv. /'",>,V(18S8 ,
.'.7 L. .1.

C. ;)7(l : 39't'h. I). 3US.

(I/) llmiiMHV. /lolt-ii 18l-.'\-.' Dr. i^-

War. 349 ; llraihi', cii^e ' 18i\75. lo \V. K.
-.it.

(;) fiaiiie v. IlatvaoH (I8(l7), 14 Vcs.

38(i.

ff Ximn V. FnHiw (18fi.5), 3.") L. J.

C. 140 ; L. K. 1 Ch. 3.i : Mi/I,,v. Sharp
ll«99\68 L. J. C. 322; (1899) I Ch.
02-2.

;'•) yf»»iti V. j,,tnfe (1859;, 9 L. J. c.
9.i ; .1 M. & Cr. 1B7.

[c) Lentir T. Fu.erijt ;I700), CoUci',

((/) Williiimt V. /,V„„. 187'> ,44 I-. .F.

C. 319; L. R. li) Kq. .i)7.

(«) McMintns V. '•„„/., (1S87\ ';« I,. .1.

C. !fi2; ;t,)C. I). i;si.

(,/') Aiitr, ji. Iii'i

'/; ScllMiriio. L. ('.. and \a\. Ulac'i-

'urn, MiiiIiUkim v. .Iltl'isuii (ISS:)), .)2

L. .1. Q. R. 737 ; S Aj). C«. 467 ; hut
see K»y, J.. MiMm.ii- v. I'mke [Im'i),

.56 L. .1. C. 662 ; 3.5 ('. D. 681.

/() llrit»iii V. Il'Mi'ti- n87UJ,48 L. J.

Q. B. 362; 11 Q. B. 1). 121.

(i) Ciilon V. IMti.H (186.5), 34 L. J. C.
.504; L. T!. I Ch 'l:t7; ,.M»<fr,i,.- v.

.Vii/iim (189U, 60 L. .1. (,'. 241.

(<-j Ld. Blarkbuni, Maildinon v. Alder-
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sale of land has no effect in takinj? the contiacf out of the
statute (/); but the purchaser acquires a lien u|>()n the land for the
sum paid; or may recover it as money r.^.-iv.,! to his use, upon
failure of the consideration (m). And pavnu-nt of the expenses
preparatory to completion have no effwt in lakinjr the contract
out of the statute; as the expenses of survevin^' .uul valuing, of
preparing and examining abstracts of title, and other expenses
of a similar kind incurred upon the supposition of n valid con-
tract («). So formerly the payment of tlip ..u.tion duty which
18 a condition imposed upon the bidding, and not an act' in per-
formance of the contract (o).-With contracts for the sale of goods
ot tlie value of 10/. and upwards, part p-rformi.nce is exp^^sslv
provided for by statute, which except, the ea.es whe«> the buver
shall accept part of the goods or give sonuthing in ..arnest oi' in
part payment (p)

.

&"u?e"' ^ :^ ''°"*'-«*t f°'- ""- ««l^ of goods within the ill. *rtio,i of the

P^X^„ P M ''^^^'^'r^'^''
189-'^. ^vhieh does not satisfy the requirements

Koo5; H^ld. "* ""^ statute i-* not effectual to pass any prop<..tv in the goods to
the buyer (q). He oannot maintain an action for a wrongful eon-
version of the goods until the statute is satisfied and the^contract
•
apable of being proved; nor is it sufficienl to have obtained a
memorandum in writing after the concision was committed (r'
(.onseq.iently the buyer under sueli contract has no insurable
interest, and cannot recover upon a poli.v then efr...t..d bv him
upon the goods; nor will an acceptance and rcfcipt of part of the
goods after the loss has occurred, though it mav tak- the contract
out of the statute from that time, be effeclnal to support his
claim Gv).- But if a buyer, having obtained « d,.|i^.,,.v order re-
sells the goods and transfers the order, the sub-vendee may obtain
a good title nn.ler the Factors Act, 1877, thouirh no action could
have been maintained by fl-e buyer in respect of the original

MH (1883), 6> h. .1. y. B. T:)7 ; 8 Ap
Ca. 467.

^

{/) Clman v. rooh (180.>). I S"h &
Lcf. Ii2: Srlborno, L. 0., .VnMi>„n v.
AUerto<i (1S83>, iyi L. 'OB 7iT •

8Ap. Ca. 467.
'

(»i) Hose V. iralxnn (1864 , 33 L. J. C
SSA ; lU H. L. c. 072 ; irhilbrcml & Co
V. n-ttil (190'2|. 71 L. J. C. 4'.>t; (1902)
1 Ch. S:i j. Scr ant,, p. CS.

(«) Ulinlei/ V. *»./(•(,(;/{ 1765), I Bro.

^- C- 3^5; r/,,/ v. Ilrinht (1737). 1
Atk. 13.

(o) Biickhi.nlri- r. //»tro/) (I S06t, 7 Ves.
341.

;p) Seeaiit-, pp. 191, 107.

(y) Xirliuhon v. Itmn- 18,i8). 28 L J
Q. B. 'J7: I K. &E. 172.

'

(r] Fritliom, v. Diiidlrif (1862) 31
L. J. C. P. 201 ; 11 G B.' K. .s. .sfin

(») Stuek,l„h V. /"(«/»/> 1840), 9 L J
Ex. 83

: >f. & W. 224.
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8ule(<). And a verbal contract within the stututo may 1)0 set up

as giving a priority of claim to tho property affet'tod by it against

a third party, who, not being personally charged upon it, cannot

plead the statute (it).

Upon the same principle, unless there is an enforceable contract,

a buyer cannot in genei'al sue tho carrier, to whom the goods have

been delivered by his order, for a loss of or injury to the goods;

the carriei is liabl(> only to the consignoi'. who may retake the

goods at any time until the buyer has accepted and re eived them;

nor can tlic liability l)e changed, nor a new liability ereiifed, by

acceptance, or payment, or a memorandum in writing, iiiude after

the happening of tiie loss or injury complained of (.*•,.

In the case of goods sold for a sum exceeding 10/.. the buyer

acquires no proprietary right transmissible to liis trustee in bank-

ruptcy, unless the statutory formalities are compli(>d with: and

this either by the act of a buyer, who, lindiiig iiimsi'lf in insolvent

circumstances, has refused to receive tliem (//), or by the act of

an unpaid seller ri>cliiiming and obtaining redelivery of iiis

goods (.;). A note or memorandum in writing, where tltere has

been no acceptance or pa3'nient by tiie buyer und the goods re-

main in the possession of tiie seller, is an ''assurance of ])ersonal

chattels" witliin the Bills of Sale Act, 1878, and recjuires regis-

tration in order to pass the property as agsiinst the trustee in

bankruptcy and execution creditors of tin' seller (« .

Ch. V.
Shot. III.

Liability of
rarrirrtii

Imver or

ix'ller.

Baulcriii.try

of buyer.

Bankruptcy
of hoIUt.

/) irufflll V. .Vwl.n- 1SS9), .i8 L.J.
y. B. 171 : 22 M. B. D. 304.

(m) North, .-., Mi/t'it V. Xt'ir /enhthtf

Al'nrd Kstali' I',,. il88.')\ .54 L. J. C.

1035; 32 Ch. I). 2Cli.

.,) l-.MtH V. rliaplm IM2), 11 L. J.

Q. B. 4S:t; 3 Q. B. Wi: Cuombt v.

lh;>:ol Sc Kxtin- Ibi. (18.)H), 27 L. J. Ex.
4tll ; 3 ir. & N. .'ilO; SwiV/i v. HhHkh

(IHO.-.), 34 L. .T. Q. B. M.l: 6 B. & S.

431.

(</) XkhihiM V. lUitrrr (1858), 28 L. J.

Q. B. 97: IE. i-E. 172.
.- Htmlh V. Umhun (1865), 34 L. .T.

O. B. 1 15 ; n B. A, .S. 431 ; llvUun v.

/,-«Av «, IV,,*,. llii. (
1 -«!.), -ih L. J. C. 1'.

137: L. R. 1 C 1'. 431.
'"'; Rf Itoberti (1SH7). 56 L. .T. C. '.>52

;

30 Ch. U. 196.
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CANADIAN N(»Tl->

Corroboration VniUr Ontario Statute.

In tSmith vs. Jamienon, 17 O. K., 62f>. in an action for breach

of promise of marriage, the defeudant admitted the promise, but

said that he was an infant « hen he niatle it and that there was no
rutiticatii n in writing alter ma,jority. Tlie plaintiff insisted

tliat tliere was no <-UKagenient between her and the defendant

until he became of age and tin- ,jui\ found aeeordingly. There
was evidence to corroborate the statement of the plaintiff that

an engagement to marry existed, ssiich evidence not being incon-

sistent with the precise engagement sworn to by the plaintiff as

having been entered into after the majority of the defendant on
the date named, h was lield that the evidence satisfied the

requirements of the statute, K. S. O. eh. til, sec. 6, and that it

was not necesary that it should go so far as to negative the prom-
ise which defendant admitted he made before ma.jority.

In the same case it was sworn by the plaintiff that "the
engagement was to be a year's engagement and we were to be

married in the following August." It was held that this was
not an agreement not to be performed within a year.

"Interest in Land."

In Oswald < ' (// vs. Whitman, 22, N. S. K., 13, a lease of land
was made for a term of five years with a provision that at the

end of the term the lessee sliould have the power of removing
l)uildings to be erected thereon, tlie lessor to have the refusal of

tliem. The lessor declined to buy and the les.see sold the right to

remove tlie building to defendant. The l)uilding rested on piers

of stone and wood, earth and stone being dumped between the

piers after the building was erected, the whole resting on the

surface. It was held thi.' the lessee had the right to remove the

building and could sell this right to tiie defendant and further

that the contract did not come within tlie Statute of Frauds.

In Murdoch vs. Currell, 2.). X. S. R., 2!).i, i)laintiff nnd defend-
ant entered into an agreeimnt in writing for the purchase of
l;ni(l liom \i. Tlie writing was delivered to !'> and plaintitV and
deteiidant enteri'd into p(^sse<-sion and cut and removed liay.

Hefore the eon>^ideration tiioney was paid, plaintiff nnd defendant
agreed verbally that plaintiff should relimiuish his interest in
ei«n».iderati(iii of ^2").(t(l to lie paid him by defendant and that 15

1 -.'(W
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should be requi-cited to make the deed to defendant alone. It wai

held by two mejnl»ers of tlie court that the agreement did not

neeessHrily involve an interest in lands, that plaintiff was

entitled to recover, the consideration for defendant's promise

beinp the agreement on plaintiff's part to abandon the agree-

ment between tlicmsclvi-s nnd induce U t(i convey to defendant.

Two other members of the court held that the agreement was

one for the disposal of an interest in land, but having been com-

pletely executed liy the plaintilT, he was cntitlctl to rci-ovcr the

consideration notwithstanding the Statute of Frauds.

In LiHcomb Falls vs. Bishop, 35 S. C. R., 539, it was held that

where a licensee of mining areas from the Crown under the Nova

Scotia mining law erects a stamp mill on wild lands of the Crown

for the purpose of testing ores, all the various parts of the mill

being placed in position resting upon the land by their own

weight or steadieil by bolts, so that the whole installation could

be removed without in.iury to the freehold, the mill is a chattel,

or at any rate, a trade fixture, removable by the licensee during

his license or lease, and is consequently subject to seizure under

execution.

In Wolfnidni <f nl. vs. Wilson. :J3 I'. C. Q. H., 442 (1873), it

was decided that a contrai-t to furnish a tombstone and put it up

"lis I. sale of goods. &c., Robinson, C. J., saying, " The fai-t that

the seller ma.\- have agreed to place it in a particular graveyard

or particular part of the cemetery would not make it any the less

a chattel. The sale of a pump would be the sale of a chattel,

though the -eller had agreed to place it in position on the grounds

of the purchaser. The purcliasc of a steam-engine would be the

purchase of a chattel, tliougli the seller might agree to fit it up."

In Stuart vs. Mott, 23 S. C. R., 384, it was held that an

agreement by the owner of an interest in a gold mine to transfer

to another, in consideration of services performed in working the

mine, a portion of such owner's share in the proceeds when it

was sold was not a contract for sale of an interest in land within

the Statute of Frauds. Per Strong, C. J., "It was said that the

Statute of Frauds was a defence. The answer to this is that the

agreement to be enforced wns not one conferring nn interest in

land, but exclusively relating to an interest in money. It is true
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this money is to arise from tin- sale of land or of a mining inter-
est. I)iit that on authority can, I coiiciivi-, make no difftTcni-e

after the land or mining interest has been actually sold. It is not
sought to enforce any trust or contract to sell the land. That
would be a different case. Here the sale has taken place and the
only (|uestion is as to the share of the price received. There are
many American cases in point. Trowbridge vs. Weatherbee, 11
Allen, Mass., 361, is an express authority shewing that in a case
like the present to enforce a promise to pay money out of the
proceeds of the sale of land, hrouifht after the sale has taken
place, the Statute of Frauds hiis no application.

Immovables by Destination.

In Laine et al. vs. Beland, 26 S. C. R., 419, an action was
brouslit l>y plaintiff to re-ven(lieat<- an ennine and two hoilrrs

under a resolutory condition contained in an agreement pro-
viding that until fully paid for they should remain the property
of plaintiff, and all payments on account of the price should be
considered as rent for their use and further that, upon default,
plaintiff should have the right to resume posses.sion and remove
the machinery. The machinery had previously been embedded
in the foundation of a saw mill which had been sold separately to
the defendants and. at the time of the agreement, the boilers were
still attached to the building, but the engine had been taken out
fiinl was lyinjr in the niill-yanl. While in this condition flu-

• feii.lant hypothecated the mill property to another and the
hypothecs were duly registered. The engine was subsequently
replaced in the building and used for some time in connection
with the boilers for the purpose of running the mill. The agree-
ment respecting the engine and boilers was not registered.

It was held that the agreement between plaintiff and the
defendant could not be considered a lease, but as rather a sale
subject to a resolutory condition, with a clause of forfeiture as
regards the payment made on account. But, whether the agree-
ment was a lease or sale on condition, plaintiff having, as respects
the boilers and their accessories, consented to their incorporation
with the immovable and dealt with them while so incorporated,
they became immovable by destination within the terms of article

379, of the Civil Code and subject to the duly registered hypo-
thecs of the respondent.
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Partnership DeaUng in Lands.

In Archibald vs. McNerhanie, 29 S. C. R., 564, it was held that

a partnership may be formed by a parol agreement, notwith-

standing it is to deal in land, the Statute of Frauds not apply-

ing to such a case. Per Strong, C. J., " I take it to be established

now that a partnership may always be proved by parol, and if it

turns out that the assets consist of land or interest in land bought

for the purpose of being sold again, such land will be treated as

any other property not coming within the Statute. The prin-

ciple is this, all assets of a partnership are considered as person-

alty, and that, upon an application of equitable conversion, for

ultimately in order to a winding up of the partnership every-

IhiiiK must l)c sold niul converted into money. This is Applied to

other que>tioiis l)esi(les that of the applicability of the Statute

of Frauds. For instance, in a partnership for dealing in land the

lands aro not considered as realty going to the heirs of one of

the j)artners, but as l)elonKing to the |)ersonal representatives

for whom a court of e<|uity treats the heirs as a trustee. Dcrbi/

vs. Derby, 3 Drew, 495, Wihy vs. H'lVfi/, 4 Grant, 278. I find

it laid down in a text book published during the present year.

Thompson on Equity, p. 603, that this is now the accepted doc-

trine in England. It is there said, 'A partnership may be con-

stituted by a mere parol agreement notwithstanding that the

partnership is to deal in land.'
"

Owynne and Sedgewiek, JJ., dissented, but not because of any

iliffereiiec of opinion on the principle referred to so far us flic

report shows.

Growing Crops, Trees, etc.

The earliest Canadian case in which a question was raised as

to growing crops was that of Haydon vs. Crawford, 3 O. S.. 383,

(1834). In this ease Robinson, C. J., after citing the English

cases, expressed the opinion that the sale of a crop of corn ready

for the harvest was the sale of a mere chattel and did not require

a writin<r to make the alienation of it legal. Macaulay, J., treated

it as an open question whether the s"ie was not within the

Statute of Frauds as an interest in land. The question cannot

now be considered open to doubt. The sale of a growing crop,

whether the property is to pass before or after severance, is not

an agreement for an interest in land, and it is hardly to be
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• loubted that it in within the terms of the statute aa a sale of
tfoods, wares and merchandise. The ease of frvctua naturalet,
such as trees and gruss, has been i-onHidt-red in the eases which
lollow.

The Canadian ease of Summon vs. Cook, 28 lirant. I'h. 17!t.

(.ccurred in the Court of Chancery, Ontario. The purchasers
iittreed to buy all the merchantable white and red pine timber
suitable for their purpose, standinij, lying or being on certain
premises owned by the vendor, for the price or sum of six hund-
red dollars, payable four Imndred dollars on date of agreement,
and the balance in one year, with tlie provi.sion that the timber
should be cut or removed off the lands on or before a date eight
years later than the agreement. Blake, V. C, distinguished the
case of Smith vs. Surman, 5 B. & C, 561, as a case in which the
sale was of timber when cut and severed at so much a foot, and
was therefore not a contract for lands or any interest therein.

Commenting on Marshall vs. Green, he says: "I think we have
in this case an unfortunate extension of the intelligible rule that
growing trees are an interest in the land, and that it is to be
rogrpttcil that this question is left to depend upon the lengtli ot

time the party has to remove the property purchased. Be this

as it may, Marshall vs. Green would have to be almost indefinitely

extended if the clause 'the trees to be got away as soon as pos-
sible,' (which were the words of the agreement in Marshall vs.

(ireen,) be enlarged .so as to cover a possible period of eight
years.

'

'

Proudfoot, V. C, who delivered a dissenting opinion, refer-

red to Marshnll vs. Grren, h. R. ]. ('. P. D.. ;].-,. without the dis-

approval implied in Vice Cliancellor Blake's remark and stated
the rule iledueil)le from the cases to be that if the tree, were
purchased for tlie timber as they stood, and not witli the inten-
tion of allowing tliom to increase in size and become more valu-
alile from reniainiuK' in the soil, they are to be considered as
•battels. This was the criterion applied in Marshall vs. Green,
which was acknowledged to be unsatisfactorj' by Coleridge, C. J.,

who adopted it. It is certainly not so easy to apply as the prin-
ciple that the sale of a tree is an agreement concerning an interest

in hinii it it is tlie intention that the property should pass before
severance, urid an Mgreement lor the smIc of goods if the property
is not to pd.ss until after severance frum the soil.
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In Laurentidv I'aprr Co. vw. Alr.ranUir HapliHl, 41 S. C. H..

105, it was held that a deed of sale of the right during twenty

yean to cut and remove standing timlter, with [)ertninion to

make and consitruct such roadH as might be necewary for that

purpose, did not alTect the title to the land on which the trees

were growing, liut merely conveyed a perwinal right to the timber

as and when cut under the licenHe. The registration of such a

deed in conformity with the civil code of Lower Canada respect-

ing the registration of real rights was unnecessary and, if

effected, could not operate to secure to the vendee any right or

priority of title in or to the timber as against a subsequent pur-

chaser of the lands. The case of Watkins vs. I'lrkins, Q. R., 16,

K. B., 471, was distinguished by the Chief Justice because in

that case the question was as to the rights of the holder of a

timber license with respect to timlwr cut in trespass on limits

bought from the Crown, which rights were settled by a special

provision of the statute regulating the sale and management of

Crown Jjamls under which the limits were bought.

In Uandij vs. Carruthcrs et al., 25 O. R., 279, a sale of stand-

ing timber not to be severed iinmedintely was held under the

general rule to be a contract for an interest in land. Street, j.,

said, " I'pon the question as to whether this sale is to be treated

as a sale of an interest in land, or a sale of chattels, the authori-

ties are in a most unsatisfactory condition. The current of the

later cases seem to liiive set towards a return to t!" ^-(nt•ral nib-

so far as possible, that a contract for the sale of growing timber

which was not to be severed immediately is a contract for the

sale of an interest in land. It is extremely difficult to say upon

what princii)l(' it can be said that a sale of trees to be severed in

two years is a sale of chattels, while a sale of trees to be severed

in ten years is a sale of an interest in land. Following the cases

above cited from our own court, Summirs vs. Cook, 28 Grant,

17!», MtSdll vs. IlnitHis, 17 (). K.. 479, I think that the i)arol sale

herein intended was a sale of an interest in land, that is to say,

a parol sale of timber with a i)arol license to enter upon the land

for the purpose of cuttins; and removing the trees."

It was held that the license justified the trespass claimed for,

and that, havinsi; been founded upon a valuable consideration, it

might be shewn as an answer to the plaintiff's claim and that

the objection founded upon the Statute of Frauds was met by

shewing; thi' piirt-pei'Toriiiaiu-i'.
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Fixture*.

The (,'anadian casw* on the suliject (if Hxtures deal for the raoit

part with the tiufstion as to tlie rijjht to take sui-h property under
fieri facias. In Wallon it ,il. v<*. Jani», 1.1 I'. C. Q. H.. tilti

(185»j), however, the ()ue»ti(in uas rained as to the application of
the Htatiitf of Frauds. An I'njrine and liojli r had lieen in a miw-
mill which had hurned tlown and renuiined there set in hricka

and bolted timbers let into the jfround. The Hheriff offered them
for sale, whieli was held to be clearly illnral, as they were then
fixed to the freehold and couKI not be taken as chattels. On the
return day of the writ, the debtor sold them verbally to the
plaintiff, who detached them from the mill and removed them
to another place. Robinson, ('. .1.. staled the (|Ue.stion whether,
while things stixjd there attached to freehold, it was competent
to the owner of the fee to make a verbal sale of them or whether
the fourth section of the Statute of Frauds would apply, and
said: ".My personal impression i«. tliat the fourth section of the
Statute of Frauds does not ajiply to anything of this nature
afB.xed to the soil, but not tlerivinjr nourishment from it. like

trees growing; but the sale of such things so situated would
effect nothing more, while they continued attached, than a
license to enter upon the land and detach tbcni from it. and as
soon as they were detached they became chattels, etc."

There are two cases in the Supreme Court of Canada which
raise the question of the ris;ht of the Sheriff to seize and sell

luider fiiri facias, but they throw iio light on the application of
tlic Statute of Frauds. They arc /.(/ Iliin<iu, (I'/IoclitliKjn vs.

Th< WatcroKi Enijini Works. i»7 S. ('. K.. 40() (1897t. and Lis-

vombc Falls (Jolil Miiiiittj Co. vs. Bishop, .i.') S. C. H.. WM (1904).

Salt of Guilds Dislin(jtiish(d From Cuiilract for Work.

In Thomas vs. Milhr. L's \. J{., 2U1.'. plaintiff agreed to get,

|>rocure and ilelivcr to delcndant a <iunntity of hemlock at a
certain price per cord, to be peeled from trees growing on land
held by defendant under license from the Crown, under which
license defendant was lijible to pay stumpage for all timber cut.
the bark to be surveyed l)y llie defendant's surveyor. It was
Iield that the agreement was substantially a contract to pay
plaintiff for his labour in peeling, curing and hauling the bark.



soa/i CANADIAN NUTKtt.

nnd nut u ountraet ut iiultj uf Iwrk tu deft-nditnt, uud that defend-

ant WRH not entitled to have the bark delivered to him free from

the lien uf th<- Crown for MtuiiipaKf.

Grain Delivtnd to Wanhotue to be Mixed and KquiiaUnt

Quantilij Heturncd i» a Sale.

In Laulor vh. Sicut, 12 Man., 2-4. it \v«« hi-ld that when' whe«t

»»r other merchandise wa» received in a warehouse <>r elevator

nominally on storage for the person delivering it, hut on such

terms that the identical goods were so iiiixetl up with others that

they could not be returned, iind the well understuotl course of the

business was tliiit. unless a price was agreed on, the party deliver-

ing the g(MHts could only rei|uirp an equivalent amount of the

same kind nnd <|UHlity to be ai-tounte«l for to him, the contract

between the parties was really one of sale and not of bailment

whether the vcnilor was to receive the price in money or an equal

i|Uinitity (tf (fpods. or liiiil nn uplinn to di> cither, ns the properly

in the goods had passed to the warehousemnn. "In such a case

the Statute of Frauds offered no bar to the recovery of the price

or value of the goods no stored in case the warehouHcman denied

the receipt of the same."

A case occurs in the Territories Law Reports, vol. 4. p. 64,

Caryo vs. Joijiur, in which it was held that delivery of tickets

for grain shewed only delivery to the miller, but did not prove a

sale to him.

It'i sii.'tsion «/ I'liri litixi I'.v i7 not a Snii to \'i iiJitr.'

In Braxsert vs. McEwt n, H) O. R., 179, goods were .sold by the

plaintiff to McCliinp, Hriggs & Co., in Toronto. Before the notice

was given which would stop the goods in transitu, the purchasers

had paid the freight and duty and removed the goods to their

own warehouse. But negotiations took place between the plain-

tiffs and the purchasers, which resulted in a verbal agreement

l)y the latter to hold the gocnls subject to the plaintiff's orders,

and Uie purchasers on a later day wrote plaintiff's agent to

the same effect. The question arose as to whether this agree-

ment was within the Statute of Frauds. Cameron, C J., seems

to have held that it was, and this is apparently the decision of

the court, but the Chief Justice s»iys ;
" In arriving at this con-
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cluaiufi 1 eanacit mv that my rniiui hai* licvn free frum doubt a«

to wiu'ther tin? tramwi-tiun in withiu flu- 17th Hcctioii or not. Ana
resale it would clearly bt' m>. liut. tliuu|{h clearly the goodi were
in powKiwion of Met'lunu, UrijfKM & Co., it <1o<'h not seem m plaio

that parties Hituated aa the plaintitr and .MeCluni;, Uriggs & Co.

were, the latter could not he allowed to luiy under the circurii-

Ntam-fN, 'Wf do not wish to keep your koo<Ih; mc cannot pay for

them. an<l wish you to take them liaek," and plaintiff umentinK
thereto, why I'roni the time of nucIi ament the former ihould not
Ik.' deemed and treated m liailecu of the ((whU, holdinK them for

the plaintitT's licnetit. without violatintr the ituid proviiiona of

the Statute of Frauds.
'

'

Compare Mason vs. Urdpath, ^.V^ V. V. Q. M l,'i7, where it was
held that the (roods had not pn!«Hed to the purchaaer and the con-
tract of sal)- could Ijc rescinded.

Salt bij Shirilf.

In Flintoft vs. Elmore, 18 U. C C I'.. 27^, (isrtS). Riiharda,

C. J., wdd . "If a sale by an auctions i tonie-i uitliin tli' m ;tion,

I do not sec any good reason for liiildiui.' that iIm sale by the

sherilT should not; the reason for th'' >iliit(ii.' applvinj; would
hold gootl as much in one ease as thi oti .t. If the sh. riff is

allowed to sue for the price of goods sold by him, he and his

bailiff have as much interest in the sale us the auctioneer has
wh.n Ik- sells and has to sue in his owr name. I see no good
reason for creating a distinction between the two kinds of sale."

The point liad been decided in tlic same way in Mititjniit vs.

iorhrtt. 14 I'. C. C. I'., .j.j7, (18ti4). in which it was held "that
a sale of goods and chattels by a sheriff under a writ of execu-

tion comes within the 17th section of the Statute of Frauds, and
re(iuires a memorandiim in writing or a delivery of the goods
sold to l>ind the sale.'"

In Witliiiw vs. Smilh. .") (Jraiit's. Cli. 2()'i. when- a sale of lands

had been made by a sheriff, it was iield that the contract must be
in writing under the Statute of Frauds.

(iuarantff Distinguished From Absolute Contract.

In Limlsaij vs. Rose. 3 Kerr. (X. B.), 576, the defendants
entered into a written contract w ith T. by which he was to deliver

, "T'r
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to tlioiii H (|uniitit.v (if IiuiiIht at n eiTtaiti time. They affi-rwanls

agreed witli plaintiff to transfer to her tlie balance of lumber

cuiiiiug from T. for whieh they acknowledged to have received

payment in full from the plaintiff ami guaranteed, to see the

lumber delivered at the time Hpecitied in the agreement with T.

It wa8 held that this was an absolute contract by the defendants

to deliver tiie lumber and not a guarantee that T. should deliver

it, and that the plaintiff had nothing to do with T's contract

except to ascertain the time of delivery.

In Boorstcin vs. Moffall, </ «/., .((i N. S. K.. 81, an action

brought by plaintiff against the defendants for work done and
materials jirovided, the evidence shewed that the defendant

(Jillis, entered into a contract with the defendant lloffatt for the

building of a house and that Moffatt employed plaintiff to do

the wor!{ of painting and giazintr. Jlotfi.tt failed to make jiay-

ment as agreed, and jilaintiff thereiioon wrote to Gillis who told

him to go ahead and he would sec him paid. It was held that

there being no evidence to shew that the tlefendant Moffatt was

to be discharged, the promise made by tlie defendant fiillis was
•within the fourth section of the Statute of Frauds and, not luiv-

ing been made in writing, could not l)e enforced: also that, in

view of the form of action, there was no necessity for pleading

the statute.

In Mchols vs. Kitiii, .'. r. ('. q. H.. :{24. the defendant King
c-ontraeted v.itii a compiiny to make a liighwiiy. ;iiid (ia>'si<I('. tin-

other defendant, was surety of the company for th', fulfillment

of King's ciintract. King tliereupon employed plaint. '> cut out

for him certain timl)er at a stipulated price, and wiiile plaintift'

was engaged in cutting the timber, failed in his contract with

th>' company. Tlu- surety. (Sarside. upon King's failure, told

plaintiff to go on witli bis work jind In- would see him jiaid. It

was held that under these fai-ts there was no joint contract

bef.vein King and (Jarside witii plaintiff, but that King was
primarily liable on his contract and (iarside secondarily liable

as guarantor.

Coiilract not In hi !'< rformrd W'ilhin Yinr.

In liiiuiit vs. /'((/,. 2. Pugsley. (N'.H.V :il(!. the defendant
undiTtook to irive or (irocMire for the plaintilf a situation as dork
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or book-keeper at a thou8an<i dollars u year in eonsideration for

whieh tlie plaintiff was lor a certain sum to give the defendant

a deed of his interest in certain land and to use his intiuenee

with the other heirs to proeure deeds to the defendant. It was

held that this contract was not void for uncertainty nor was it a

contract not to be performed within a year.

Sec also Smi'li vs. Ja iiiii.ion, ante, p. 208'».

ill lliimilloH vs. Ml- Ih, III II. ,'• I'. ('. t^. H., O. S. 720. the plain-

tiff contracted to clear twenty acres of the defendant's land,

reecivinff for his labour all the wo<Hi cut there, and he was to be

allowed fourteen months to perforii- his contract, ^t was held

tiiat this was not within the statute. "In the present case it

was not speciKcally stated that the a^frceiiient should not be per-

formed witiiin a year and the nature of the contract docs not

show that such was the understanding; of tlie parties. On the

contrary, it rather proves the reverse. The plaintiff • • • was

at lilierty to clear it as soon as he tiiouKht proper, but was

<jl)lif;ed to complete the whole work within fourteen months at

farfhesl, and there is nothing; to show that he mi(;ht not have

(bleared all the land in six months. We incline, therefore, to

think that the agreement is not within the words or sjjirit of the

act wliieli only embraces contracts not to be performed within

a year, and not those which may be performed aceordint; to the

affreement within that period, altlioufrli a longer time is allowed

by the terms of the contract at the election of the parties inter-

csted."

In Hi ill vs. Ifiirilinn, 2 llannay (N. It. ^ 1:!7. a contract not in

writinj; was entered into on the 2(itli of .May for the supply of a

ii".'imen1 with vrroccrics for a year from first of June following,

>iilp.iei't to be sooner determined in case the re>riment sliimld leave

till' province. It was held tliat Ibis was within the fourth sec-

tion of the Stafuli' if Frauds.

In lliiriii r vs. Dacii n.i't l'. ('. (^. H.. 442. it was held in ai-eord-

niiee with he casi' of Jlrittiiiii vs. Ji'ussiti r. that, on a verbal

iifjreeriierit madi' in Xovemlier for the hirinir of defendant for the

year from the lirst of December then followini.', there could be no

recovery for wrongful dismissal because the contract was not one

to lie performed williiu tlie vear.
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In Booth vs. PrilHc, 6 O. A. R., H8(), the a(;rc(>iiient for ser-

vice as alleged hy the plaintiff was made in February, 1880,

whereby the defendant was to pay plaintiff for his services while

he should remain in defendant's employment at the rate of five

hundred ilollars a year for one year, and thereafter at such salary

as might he agreed upon, the plaintiff to enter upon his duties

and his salary to commence on the .'^rd of ^larch then next, and

defendant was to be at liberty to determine the employment at

the expiration of a month named, otherwise the agreement to

remain in full force for a year and for such longer period as

might be agreed upon. This was held to be clearly within the

statute.

In Slater vs. Smith, 10 L'. C. y. B.. 630, an agreement to pro-

vide the plaintiff with board and lodging during the term of

his natural life wa.s held not to be within the Statute of Frauds,

bceause it would not neeessarily endin-f beyond tlie year, lint

in Davits vs. Applctoti, 25 U. C. C. P., .'$70, the plaintiff entered

into a verbal agreement with defendant to canvass Canada for

subscribers to a certain book, and on completing Canada, to go to

Liverjwol and canvass for subs(!ribers in Knjrland, the plaintiff

to be paid three dollars a week for each subscriber in Canada and
eight dollars in Kngland. In an action for terminating the

agreement it was stated by |)laintiff in his evidence that the

agroenicnt as to Canada an<l England was ail one and that it

would take from eight to twelve inontiis to complete Canada, and
over two years to do the work in Plnglaml.

This was held to be a contract not to be performed within a

year, that being the intention of the parties and apparent from

tiie nature of the eiiii>loyment, and that the plaintiff therefore

could not recover.

;

In Sfniiin vs. Bait, ft at.. :U X. S. H.. 1, plaintiff and defend-

ant entered into a verbal agreement for the hiring of plaintiff

by defendant for a year to begin at a future date not then deter-

mined. Plaintiff Itegan working for defendant some months
afterwards and was dismissed. It was held that he could not

recover on the contract for want of compliance with the Statute

of Frauds, and that a letter from defendant which was relied

upon to take the case out of the Statute could not be supple-

nienteil by parol evidence.
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In Mcholl.s vs. Xonlhiimir. 22 V. C. V. P., 48, the plaintiff

agreed with the defendant for the purchase of a piano at a cer-

tain price, and upon certain terms of payment. Defendant ajfrec-

ing to guarantee that the instrument was then free from defect

and should so continue for five years, and that, in case of its

becoming defective within that period, defendant would, upon

plaintiff's returning it within that time, refund the purchase

money.

The County Court judge had decided, in accordance with the

well established eases, tiiat the words in the fourth section of the

statute "not to l»e performwr' meant, not to be jjerformcil ou

either side, and a verlml agreement was good for more tliaii one

year, provided tliat all that wa.s to Ite done on one side was to be

done within thi' year. Witli reference to tliis reasoning, Hagarty.

(". J., .said that the goods in this case were l)ought and tlie j)ur-

tihase money paid or secured to be paid by notes given at the

same time so that the mere dealing of sale and purchase was

completed. The action was brought on a verbal bargain, which

was to be in force for five years, and if the goods became defec-

tive, the plaintiff should have the right to return them and the

defendant should be J)ound to pay back the purchase money.

Before the plaintiff emild call on the defendant to perform his

part of the bargain he bad, on finding the goods defective, to

return them to the defendant who then, and not till then, was to

pay the money. There was certainly, therefore, something to

be done and a very important something to be done on the phiia-

tiff's part before he could demand his money. He could return

the goods any time witliin five years, if defective. For these

reasons he held the judgment of the County Court judge to be

erroneous.

In Ilallinni vs. Moon. 2S Grant's Ch. :i1!t, it was lid.l tliat

the court would enforce a verbal agreement althoiigli it wiis to

do an act that was not to be pcrroniicd witliin a year from tin-

time of making tiie agreciiiciit where tiie eonsiilcration had been

executed.

in Clirisli, vs. ChtrU,. -21 V. C. Q. I'.,. 21. tlic pbiintiff coii-

tracted with the defendant for the sale of tlie good-will of a busi-

ness. Plaintiff's part of the agreement was to be pcrrorriicMl

witliin :i year, though defendant's portion was to exiend l.eyotul

tliat limit.
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it was held, of eourtif, that the Statute of Frauds would not

jipply.

In Ti'imbly vs. Lanktni, 2.') (). K., lOll, it wnsalsd held tliat the

Statute of FruudH did not apply to a contract which had been
entirely exeeufinl on one side within the year from the making
so as to prevent an action being brought for the non-performance
on the other side. The case was that the plaintiff delivered sheep

to the defendant within a year from the making of the verbal

contract under which the latter was to deliver double the number
to the plaintiff at the expiiation of three years.

Recover!) on Quantum Meruit.

Fn Wirr vs. Lrtsoii, .1 R. & C. 'X.S.K 2!)!t. the defendant pr.-

viously to the first of April, 1876, engaged with plaintiff by
parol as clerk at a fixed rate per annum with a share of profits

on a separate branch of the business. On February 14th. 1877,

defendant asked for and obtained a fortnight's leave of absence
when an accounting was gone into and plaintiff gave defendants
his promissory note, which he afterwards paid, for the balance
of his salary up to the end of the year, April 1st. 1877. Defend-
ant did not return, and plaintiff brought action for non-fulfil-

nient of his contract of service and for money had and received.

It was held that, although the plaintiff could not reeove^r on the
count for non-fulfilment of defendant's contract, as that was not
to be performed within a year, he conhl recover on the money
I'ount, as the ilcfcndant had received payment for services to be
performed within a few weeks from the time of giving the note
and which services defendant did not render.

S.M' also Itriiini vs. \ilson. post. p. 90.

It'cqiiisiii^ of Mfmorandum ; Signature.

\i\ Ihi Kaiik of British Xtirlli Atm riia vs Simpnoti. 24
I". ('. ('. P.. i'A. the court aflfirmed the principle that a written

memorandum is not itself the agreement, but only evidence of
the agreement, and licld. therefore, that where the memorandum
(•()ntaine<l the nanifs of the two contracting parties the subject-

iiiattir ipf tlie c(mtraet and the promise it was binding on the
parties signing it. though not signed by the other party. The
agrcc'incnt was one for service as a clerk to the plaintiff bank.
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In Foster vs. Antlrmoii, Itj O. L. R., .jGo, among the words of

description of the parcel of land agreed to be sold, the contract

contained the words: "Heing the premises known as number
twMty-twn Ann Street." The correct number was twenty-four,

and the defendant owneil no other property in Ann Street. The
words quoted were re,ieeted as surplusage, and there reiriained

sufficient with parol evidence to satisfy the Statute of Frauds.
Osier, J. A., (litliitanti.

Ill Miiriiilnsli vs. Moiiiiiliaii. 18 {). A. K.. 2:57. tlie defendant.

.Moynihaiii, Ijcing the owm-r of land which he was desirous of

selling, prepared a document in the form of an offer and agree-

ment to purchase from liiir through named agents his property
therein deserilied. It contiiinod the name of no purchaser and
was unsigned. It was held tliat this inemonindum »Ud not become
l)imling iifmn him when a |)urcha.ser was sul)sequently found who
signed the offer. Osier, J., diss 'Utf' g, held that such an instru-

ment was a proposal to .sell to anyone who accepted the offer, and
liecame a binding memorandum when signed by the purchaser,

liut this di.s.senting opinion does not .seem to grapple with the

question as to the necessity of a signattire by Moyniham, the party
to be charged. On the otiier hand, the .judgment of the court

seems to be based upon the ground, not simply that there was
not a sufficient memorandum, but that there was no contract,

though it may be that the Court merely meant that there was no
sufficient memorandum signed by the party to be charged.

Ill Tlii'iiisiii, vs. Hull. L»2 O. .\. |{.. 1().">, the faiiiiliiir [irinciple

was Hi)plied tiiat the written memorandum of an oral guarantee
was required only for the purpose of evidence and a letter or

Dther writing subsei|iieiitiy given by the guarantor, sufficiently

>ihewing the terms of liis undertaking, would suffice. A letter

shewing the terms, written by the guarantor, partly on his own
liehalf and partly <m behalf of a firm of debtors, and signed by
liiiii ill the liriii name jind in his own for them. " Per proc.'" was
lieJd sufficient to bind him.

In Miiifiayi vs. Corhilf. U V. ('. ('. P.. ."mT (18(i4\ already
(itcd iin the point that a .side by the sheriff, under execution, is

within the Statute of Frauds, the iiieiiioninduin was sigjied by
till' imriliiiser in a book, acknowledging the amount of his lii<|

£
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for the goods, but no memorandum was sif^nod by the auctioneer,

and it was held that the purchaser could not recove" in his action

against the sheriff.

Signalun by Agent.

In (lUlrspir vs. (ironr, -i (Irant's, I'h. it'tH, it was (|uestioni-(l

whether a letter written by a third person and signed by him

addressed to the intended wife and delivered to her by the

intended husband with a knowledge on his part of its contents,

evidencing an agreement for a settlement by him, would be a

sufficient writing within the Statute of Frauds signed by the

agent of the party to be charged.

ISnt in Tnillifir vs. Taillifii: 21 (). R.. 2:{7. an ante-nuptinl

contract, not signed by the parties, but by notaries in their own

names, they having full authority to do so, was held to be suffi-

cient authority within the Statute of Frauds.

The contract in (luestion was entered into before two notaries

Tor Lower Canada residing in the district of Montreal, and was

shewn to have been a good and valid contract according to tlie

law of Lower Canada, but the judgment of the court seems to

say that the contract would have been considered sufficiently well

executed if tested by the law of the forum.

Itfceipt mmi not hr Memorandum of Contract.

In McBridr vs. Silverthornc, 11 U. C. Q. B.. 54.5 (18.541. the

defendant sold wheat to be delivered at the buyer's mill, and the

buyer signed a receipt in this form: "Received in store from

.Mr. .loseph .McBride fifty-one bushels twenty-one pounds fall

>' heat .it t.s.il. amounting to t.s.d. eurrcncy." The act\ial agree

riient between the parties was not embodied in this memorandum.

wh'i'ii was, in f'iii't. merely a reeeipv given to show the amount

aeknowledired to have been delivered. It was held that the actual

contract lould be pmved. It will be observed that the plaintiff

WHS not relying upon the receipt as a memorandum of the eon-

tract. The defendant relied on it as showing a contract "to

store" the wheat. Hut the receipt was not inconsistent with a

contract to sell, and it was not neccs-sarv' to en(|uire what the

effect would have been if there had been a (fonHict.
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Letter Repudiating may bv Memorandum.

A letter repudiating obligation may be a memorandum to

satisfy the Statute. A letter of an agent to his prinuipal may be

a memorandum of the prinuipal 's agreement with another. In

Oihli !i 1 1 (il. v.s. Massdii 1 1 al., ti (.). A. U., 108, for nondelivery if

groceries, it was shown that one Kerr, who made the sale as agent

for the defendants, had entered the sale in a book not produced;
but the plaintiff produced a list of the things ordered, and their

prices. Kerr sent the order in a letter to the defendants, who
thereupon wrote plaintiffs saying that Kerr had reported a sale

which tliey (the defendants) lould not approve, but would
accept for certain articles enumerated. Plaintiffs insisted on the

completion of the order in full, and the defendants cancelled it

altogether. This was held to be Kufficient iiiemorandum of the

contract, notwithstanding the defendant's disapproval, therein

expressed, of part of the order. The letter of Kerr to his prin-

cipals not having been i)roduced, although called for by tha

notice to produce, it was held that the Court might presume, if

necessary, that it stated anything further which might be

necessary to the plaintiff's case, and in particular that it might be

assumed that Kerr had in his letter, stated that he had made a

sale of the goods to the plaintiffs at the prices named in the list.

The authority for the large presumption thus stated by the Court

to be reasonable is .said to be found in the cases cited in Broom's
Legal Maxims, in illustration of the rule, omnia prafsumimiur
contra spoliaionm.

Ill Ifaiihnrr vs. Marlin. 22 O. \. K.. 468, the principle ol

Baileij vs. Sweeting was applied, and it was lield that a letter

referring to the terms of a contract made by an agent, but deny-

ing the authority of the agent to make it, was a sufficient mem-
firandum within the Statute of Frauds: Burton, J. A. dissenting,

on the ground that there was no admission of the bargain in the

writing except by striking out that portion of the letter which

denied the agent's authority.

The ilecision of tlie Si)|»roiiio Court iiiitiniictl tlu' principle that

a writing containing a statement of all tlie terms of a contract

for the sale of goods r(M|uisite to coiistitiite a memornnduni
under the sevcriti'cnth section of tlu- Statute of Frauds

iiuiy l)e used for tliat piirpi)sc, tliousrh it repiKliates the sale.

llaulnnr vs. Martin. 2t! S. V. \{.. 142.

2 -JCS

\'i\
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VarialioH or Di»vhargi by Harol.

Ill Muhjrnv v.-. I'lintili , |)ni|itr. i.e. i\. it.. -''\ llir Inn'

iiDtt' rt'uilH HK followH: "A H^n-iil to pay H for a lot of lainl

upon recfivinjt h ^l^'^•^l. \i offt-ri-il a <1imm1 wlimi A dwlart'd his

inaliilit.v to pay ami proponed new tt-rnis, wiiich wen* afi-i-ptcd.

Held that B. was thereby relieved from the necessity of tender-

ing a deed to entitle him to sue A. or rescind the contract ; that

B. was at liberty to rescind the contract and miftht do so by

parol, and that an aureement in writing within the Statute of

Frauds might be waived disciiargcd and determined by a subse-

quent verbal agreement, t^u. 1 Whether before or after the

breach of the agreement.
'

' l*er Robiason, C. J. :

'

" Without exam-

ining the (juestion whether in general an agreeu. in writing

respecting an interest in land can be discharged by parol, I am of

opinion that thi i-o is no ground for setting aside this verdict.

• • • It is i^lain that the defendant ought in common hon-

esty to have given up the land and all claim to the title or

possession. • • • The i|uestion of a parol agreement

rescinding a written one do«'s not present itself here. If it did.

there is an apparent contradiction in some of the authorities on

that head that would render a strict examination of them neces-

sary." ^laeaulay. J., eited fioiii Sntrden oii Vendors and I'm-

ehasers that it is universally considered that an agreement in

writing concerning land may be discharged, although it cannot

be varied by parol.

In Climi uts vs. Fairrhihl. 1.") .Man.. 478. it is said that if the

parties to a contract enter verbally into an agreement to be

substituted for it. such new agreement, although by reason of

the Statute of Frauds it cannot be enforced, will have the effect

of discharging and cancelling the written contract. In such

case neither party can enforce the new agrement or recover

damages for the breach of the written contract. Any money,

however, or other <'(tn.sideration that may have been paid or

given under the substituted agreement by one of the parties to

the other may be recovered back or its value sued for by such

party

In Lawriiiri vs. Erriiiffton. iH (Jrant's Ch.. 2<>1. the owner of

land, by memorandum in writing, sold the timber thereon and

when tile time verbally agreed upon for its removal was nearly



KTAIt roKV KKyl IKKMKNTS. ST.\TITK UV KMAIW. KTC. 203 f

.•x|»iml the vendor told liis vend... thut In- iniffht liav.- another
year in whieh t<,- .wn|)l.te the eiittinK and removal of the timln-r.
It WHS held thai the vendor was not at liberty afterward* to
revoke Hiieh extension of time. The <iefendant, "after affrwment
for extenwon of time, hati desistetl from further work on the
lot, and it was cm his reeoiiimenciuK that the |)lainti»r applied to
the Court for an injunction. alleKin>f that the aKreenient set
forth l>y the defendant was voi.l un.ler the Statute of Frauds,
imd that the license to eut for a year was a rev.Mahle on."
which ..'oul.i he an.i was put an en.l to. The .lefendant proved
clearly that, un.ler the aifr.'.-iii.-nt a.-tually iiia.le Ix-tween the
parti.'s. Im- was entitl.'.l t.) the tiinlxT .-ut. The agreement
allege.1 l.y th.- plaintiff .liffered from the on.- in writin)?. and it

was held that the plaintiff's case therefor.' failed, and tliat the
•lef.-ndant ha.l. notwithstanding th.' r.-.iuirements of the Statute
of Frau.ls, shewn .su.di a state of facts as. un.l. r the authorities,
wouhl warrant the C.urt in refusinjr plaintiff relief.

I'arol Krifhiin of Trust Sotwithstan<Hnq Statuh.

In liarlo,, vs. MavMilla,,. 20 S. ('. K., 404. property havinjr
licen advertised for sale under a pow.-r in the iiiort»jaj.'e, the
..wner's wif.. arrangi'd with the niortuagee to r.-d.-em it by
iiiakinjj a [)art-i>uyment an.l giviuK another mortsase. To
enable her to pay the airiount H. affrc'd to l.^nd it for a year,
taking an absolute d.<e.l of the property. The d.-ed was aci-ord-
in(?ly made, but in the name ..f K S daURhter. who sub.sequcntly
claimed that she had tin- proixTty absolut.'ly and for her own
b.-uetit. It was hel.l that the .-videncc proved that the .laufjhter
was aware .)f th.- npn-ement mad.- with U.. an.l sh.- must be held
to have taken the pr.)perty in trust, jis M. woul.l have b.-en if the
deed had been taken in his nam.-, and the Statute of Frauds did
not pr.-vent parol .-vi.l.-n.-c b.-in).' jriven as to the aprc.-uient with
th.- plaintiff. Strong. J., dissente.l soL-ly becnus.- of a different
view of the evidene.-.

Parol E villi,,,, to I,hut if i/ Siihjirt-matli r.

hi Johnson v.. n-|7sv,,,. LN r. ('. (', P.. -l.TJ. the iic-otiations
related to the purchase of plaintiff's good-will, lieen.se and fur-
niture, and. in a letter written by the .lefendant. he offered to
tak.' the stuff at a valuation, and again wrote modifying his
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I

(ifftT. Th«' plaintiff ttl<Kr»phev.. ati-fptinR the offer of two

thoiwaml iloilam «l«»wn, time for balaat-e. It wm ht'ld that the

term "tiim- for balance" wiuKl be expUinwl from the previous

i.„rr.!<p<.n<lpn.-e Kbi'winK that October waa meuul. aud that the

nuaniuK of the wonl 'stuff" had Urn explained by parol evi-

dtnoe, th.' ttKreeiiunf »H'ing thus auffiiiently vaf luted within the

Statute of Fraud"

In thi- cnsc of Wnonnoiujli w Sl,imm>i-ii, 11 S. C. R., H.'iS. u

niemoranduiii of contrai t for tin- Half of land wan made out by

picfintf totfi'tlitr the parts of a .•«rrv!.,M»ndin»e Iwtween th<'

parties with the conditions of sale The correspondence is tou

long u> »)< ri[>i''du(«'d with advaniai;'. Imt Ritchie, C. .1.. deliv-

erinsr the judfmunt of the Court, said tli,.t if it could for a

niotiit-ni be dcabted that the contract was .t miflRciently made

out without the introduction of parol cvidcnco to identify the

do.-iiincnt« rcferrctl to in the c.rrcspon.iciu c. the evidence of

the defendant himself placed ^ beyonil all doubt the identity of

tht docuinentH referred to iu his letters as being the i-rnis of

the contract, and Stronjr, J., after referring to the case of

Kuhfnnn, vs. Wharto,; A D. M. & G., 693, said that subseMueiit

cases, so far from ha\ing shown the stntcment of the law made

by Ld. Cranworth in that case to be too loose, had, on the con-

trary, much relaxed the principle as to the admissibility of

p.irol evitleiicc for the purpose of identification. lie refers in

this connection to the ca.se of lUiuman vs. Jamrn, L. R. 3 Ch. 5()H,

ns an authority showing that where the reference was to a con-

tract or agreement generally without saying or implying that

such contract was in writing, parol evidence was admissible to

identify the contract so referred to with the terms of an agree-

ment set o)it iu some prior unsiirmnl or imperfect writing. He

considered that tl asc of liainn'in vs. .lamm seemed to sanction

a much greater infringement upon the enactment and policy of

tlie Statute of Frauds than previous authorities had admitted,

lui.l particularly to overstep the limitation as to a<lmissibility of

parol evidence laid down by Lord Cranworth \n Jiidiinrnii vs.

W'iKirloti. "It is. however, the decision of a Court of Appeal,

and has not. so far as I have been able to discover, been ques-

tioned t)y any late .iudicial decision, although it is true that it

has been strongly disapproved l>y text writers."
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The e van Im- du doui>t that thi- Ihw br lai«! down in llidynraij

v». WkartoH in i-xtcmU'i. by the ouhc of Hauman \». Jiimis, but
(he latttT fiiw, N(i tHf from iM-inif overruU-il l».v any hiter ileeiMion,

U Ntill furtht'r i-xtcndtHl liy the cuMe of l.tmr/ vn. Millrr. 4 I'. P. D..

4.V>, in whieh the ilefemlaul vendor ol land wuh aeilinir to the

plaintiff, who NiKned u elenr tintl ftil! nirreeinent nn.l paid a
ile|M>tiit, but the •i'fendant men-ly NiKned u re«-eipt is fiillown:

•Reeeived of .Mr. (ieortfe l^onff ihe muiu of thirty-< ne poundv
.IS a dept>Mit on tlif purehaxe of tliree plots of land a. Ilainmer-

xinifh." In fhiH ineinorandiiin HiKned by the defendant there
wtin no referenee in the reiM'ipt to any unMitrned paper even, but
only to the faet of a tranHiiction havintr tiiken jiliMe. and no
lonni'etioti with any other writinir eoiild possibly be made with-

nuf oral evidenee. but F^onl liramwell said. "The receipt uses

Ihe word purebaKe." which must mean an aureemenl to |)ur-

ihase. and it bceoines apparent that the a^r-ement alluded to is

the aifreement signed l)y the plaintiff so soon an tiie two docu-
li.ents an- plae<-d side liy side. The agreement referred to may
be identified Ity parol evi<lence.

"

Part -pi rfiifmoHCi

.

In Cuatix vs. Cimlis, 14 (). h . 1!t."). it was held that the stayintt

of an aetiin relating to the land in cpiestion was a suftieient

part-perforiiianee of the contract relating thereto to take the

case out of the Statute of Krauds. I'roudfoot. J., eites exten-

sively from Fry on Specific Performance, coneliidini; that the

|)laintitr. with the consent of the defendant, hail stayed bis

action, and was thus delayed in the prosecution of his remedy,
and it would be a fraud to allow the defendant to benefit by the
net and escape performance lM>cause the ajfreement was not in

writini;.

The Canadian cases on part-performam-e to take a case out of

the Statute of Frauds and enable the Court to decree s[)ecitie

performance will be found in the Caii.-hliaii .\ot<'s fd Fry nii

Specific PerformaiK-e. pajfc 'llHr.

(}th( I- Cast s of Parol Eiiihiirt.

The case of Audi r.toH vs. Doiifihis. Is .Man.. 2.'>4. is an illustra-

finn of the ininciplc that cojliitcral iisrrcements and sul)sidiary

' onditicms may be proved by pjirol notwitlisfandin<: the Statute
'if Frauds in cases for spccilic performance.

:»—208
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Chaptek VI.

CAUSES VITIATING AGREEMENT.

Sect. I.—MISTAKE.
PAOK

Mistake—modes of affecting agreement 20!l

Mistake in tlie act (if agreement—in execution of Ueeil—in
bidding at auction 210

MiHtake in expreHsing the airrcement—of one party only—of one
party known to the other ." 211

Mistake in expre.<>ing agreement common to both parties— recti-

jicjitiou of written agreement—setting aside aL'.-eement 214

Apparent mistake corrected by construction—mi^tuke appearing
in applying agreement—ambiguous expressions- latent am-
biguity 219

Mistake in facts inducing the agreement—mistake of one party

—

mistake of one party caused by the other—or known to the
other—mistake common to both parties 222

Mistake in matter of law—mistake as to private rights 2"0

An agreement, apparently complete and sufficient to create a causes

contract, may be affected by causes which under certain con- '''''*t'ng

. . . agreement
ditions render it void or voidable of legal effect. These causes

are classed under the heads of Mistake, Fraud, and Duress or

undue influence, and are so treated in the three sections of this

chapter.

Mistake is occasioned by ignorance or misconception of some Mistake,

matter, under influence of which an act is done; so that the

intention and legal consequence presumptively attributable to the

act are rebutted or modified by evidence of the mistake.—Mis- Of law.

take may occur in a matter of law or in a matter of fact. But

every person is presumed to know the law; and a party cannot in

general allege ignorance or mistake of law in avoidance of his

acts or contracts. The application of this principle is treated

hereafter.—Mistake in a matter of fact mny in general be alleged Of fait,

in avoidance of the consequences of acts and agreements. More
forgetfulncss is not necessarily equivalent to mistake (a) ; and

,i() Harrow v. /»««<•« 1890), CO L. J. Q. B. 179: (1891 1 Q. B. 417.

L. P
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Mode* of

afiecting

agreement.

P^mI . ^ a person is not allowed to aUege mistake in u matter of Tuul which

it was his duty to know, or which, having the moans of know-

ledge, it was wilful or negligent for him not to know; for in

such cases knowledge is imputod to him(b).

Mistake affecting agreunionts may ho distinguished as fol-

lows:— It may aifect the act of agreement, so that a party appears

to agree when in fact he does not; or it may affect the expression

of the terms of agreement, which therefore express incorrectly or

insufliciently the actual intention; or it may occur in the facts

and circumstances which form the inducement to the agreement,

so that the agreement made is not in(' '"led to apply to the actual

facts and circumstances .—Further distinctions appear in the

effect of mistake in the above eases: where the mistake is that of

one party only, known or not known to the other; and where

it '8 a mistake common to both parties.

MUtake in

the act uf

agreement.

Exccutiuii I

d»ed "f

writing.

A person may always dispute the act cliarged against him as

importing agreement ; he may sliow that it was done with a

different intention and under circumstances which do not render

him responsible for the other party accepting it as agreement.

Even in the case of agreements in writing an.d da>ds signed and

sealed, thougii a party cannot vary the written terms, ho may con-

tradict or qualify the extrinsic act of signing or sealing, which is

the evidence of agreement (c). As if a person intending to sign an

agreciuenl as an attesting witness signs it by mistake in the wrong

place as a party to bo bound, the signing is a more accident

attended with no legal effect (rf).

If a person who is unable to read is informed of tlir contents of

a deed or writing by anotlier person reading or explaining it to

him, and it is read or explained erroneously, he may deny that it

is his deed; for it is at tlio risk of the parly to wiiom the deed is

.nado, being present, that the true effect I)e declared, if re-

quired; but if he do not reijuire it, he is bound I»y the deed (c).

Wliere the nature of a written document, and not merely its legal

effect, has been niisreprcsented to tlie executing piirty, it has

I,) Tiniial, C. J., /lei/ v. (Inrdiiifr

(IS J-2., 1 1 L. .1. r. r. 1!>.-) ; 4 Man. A: O.
11 ; .Iiiinrs. I,. .1.. /.V Mrfcnlfi- (IST'.t). 49

L. .T. I". liVJ ; It Cli. I). ;>:)()'; Tamplw v.

.r,i„i'-» (l.SSd . \» Ch. 1). -Jl.i : Coidiird v.

.hff,;il- ISSl). .il L. .1. C. v-)^.

Ji) Sec anU, p. Vl\.

lif\ Rf.r V. T.iMiiiioi- h,h(ih>. 1S;!3>,

•-' T,. .1. M. C. fi2 ; 4 B. 4: .Vd. fi4: ;

Bniinwi'U, B , Ifake v. //./rr.-/- IS'll),

30 L. .T, V.\. -1"
: li H. i- N. Tiis.

(, Simomy.'i. ir. Ifi/. 1S,')7 .2 0. B.

N. S. »;20: Uoiratsf.H v.' n'.lb I'.>07 , 77

L. .I.e. .'ii; ;l!)Oii) 1 Ch 1.
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been hold that hu could treat the document as u nullity, even us

against a bond fide transferee for value of a negotiable instru-

niont; as where the indorsenunt of a bill of oxulwnjje was ob-

tained upon the representation that it was a guarantee—which

it does not sotnu to have occurred to the coiut or to the jihiintill's

advisers was the true legal elfect of the aansactioa (/) -he was

held not to be bound, there being no negligence to preclude him
from asserting the mistake 'g] ; and upon the authority of this

decision it was held that a person w ho, without negligonc", signed

a promissory note upon the representation that he was meivly

attesting the execution of a deed, was entitled to dispute his

liability to a holder for value without notice 7?:; but the

weight of authority is certainly in favour of holding an exr-

.uting party to his contract in favour of third parties, though

mistaken in the legal effect, unless ho is an illiterate or there is

some other additional incident, even where he was induced to

e.v::uto it by fraudulent misrepresentation of the effect, for

fraud does not render a transaction void, but only voidabh' at

the option of the party defrauded (j). And a person cannot

deny the execution of a deed or instrument merely upon the

irround that it is used for a different purpose than lie intended (fc).

Upon the same piinciple where a bidder at an auction is mis-

tul on as to the identity of the property for which he bids, there

J, mistake as to the subject alter, a-id consi'i|UentIy not tliat

< unsrmug ad ulcin which is essential to tln' validity of a con-

tract (i).

Where- there is a mistake in theexi)ressioii of tlieagreem.'iit, the Mistake in

effect is different in the case of the mistake of one i)artv onlv, and ;^»P«''«ion "»'

'
' '

' tlif ngree-
111 that of a mistake common to both.—For the simple ase of a n'<-'nt.

mistake of one partv only in the exriression of the airre^'ment. it is
^''"*"''« "*

„. . 1
'

,
'"'"•' party,

sullicient to recur to the elementary |ninci[)lo tiiat tin; law judges

of the matter of an agreement exclusively from the expressions of

iritPiition which are communicated between the parties. Consc-

Mdiliiijf 111

nil tidii by
mistake.

i:A

'i 1-1

I,/") liillH (if ExiOmiige Act, ISS.'.
'. '»'>. .slll>->i. "J.

.7> A''.»7,r V. .V,i,/;iiiil'.n 186!i1,

I- J. V. P. 310: L. R. 4C. P. 704.
/': l.rii;^ V. riini {W)T), (i7 h. .1.

y. B. 'JJt.

(l) llillifn- v. H'«/^f,-» (1871;. 41 L.J.
''• ITS; L. R. 7 Ch. 7o ; Ilonhotr v.
//rarf, ,.,„„ ^isy.-,,, (14 L.J,U..i5o; ,\m:>\

V

1 Ch. 742: attd. W.<:t < Ch, ityi
;

ll',ii;il>on V. Il'ihh I'.m:
, 77 L..I. ('",'i2

•

!!iiis-, 1 Ch. 1 : r„,l,,/. ,^ ''i„i'.,,!„,„/ /;/,'

V. /Ini.,;/. (I'Jir 1 K. li. 4S,).

/) lliiii/ir V. ir./lln-n IH7]) 41 f, J
*'. 17i: I,. R. 7Ch. 7'..

J] ViiH I'Kiaiih V. hWtiflin l<,((;j 7-)

L. J. c. m^, ivm\] \ ch. 434. 'spp
„„.: ,,, 1.
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PA.TI. quently. as a general rule, au agreement is not affected by the

mistake of either party in expressing the terms, of which the other

party has no notice or intimation (/»). lu the case of an agrui

ment in writing this is no more than an application of the giiieral

rule that the written terms cannot bo varied by extrinsic evidcuco

of intention (n); and it is the duty of the court in general to

construe and apply an agreement in writing without regard to

the views of either party respecting the meaning (o).-In ca^es

of marine insurance, if the assured under a floating policy (that

is a policy which describes the insurance in general terms, and

leaves the name of the ship or ships and other particulars to l)o

defined by his subsequent declaration) declares a risk upon goods

shipped by a ship which he names under a bond fide mistake,

and intending another, the underwriter, having taken the name

and particulars of the ship from the assured, is nevertheless liable

f the error has been made in good faith, for the erroneous declara-

tion may be rectified even after loss or arrival (p). \^ here an

insurnneo company granted a policy upon the life of a third

party according to the terms of the proposal sent in by tne as-

sured, which contained a condition exempting the insurer trom

liability under the special circumstances of tiie death, the assured

were not permitti^ to allege that the condifon was inserted by

mistake, there being no mistake of the company or in the

policy (q). , *

Specific The court cannot grant specific performance of an agreement

of'!°™m™t according to the intention of a party instead of tho expression of

withTSe. his intention; or rectify an agreiiiicnt upon a mistake of one of tho

parties only, because in such case there would be no real agreement

by which to rectifv it (r) . Where a vendor by mistake has included

in the contract of sale property not intended to be sold, the court

cannot compel the purchaser against his will to complete the sale

exclusive of that property (»). Though in some cases where the

(m) Seo mife, p. 2.

/n) S.0 ««/f . p. na-
ff,) .}fi,Wi,iJ G. W. R'J. V. Johimn

(18nS). « H. L. C. 79S : /'Hs-.h Ci.miins-

tionen v. MMktiJr (IH82 , 51 L. J. Q. B.

433; 9 Q. B. D. SOU; Stewart v. hiiiiii'hi

(No' -l) (1890K 15 Ap. Ca. 108.

[p] M;irint. Insce. Act, 1906, as. !><,

29 /oiii'fr* V. Taeijtc Firr ,V Mariiiv Iiiscc.

(1872). 41 L. J. Q. B. 190 ; L. R. 7 Q. B.

517: Davin v. y-Jf^-ii"' Jhrwf /«W".

(1891
485.

'?)

In see.

{•)

(180:

Ihiitl.

fi97 :

rhif
ICh.

& G

), BO L.J. P. C. 73; (1S91) A. C.

Fiiwltr V. Scollifli Equitable Lif'

18581. 28 L.J. C. 225.

llrailford Earl) v. Jtomiiei/ ( Ea,l

1 31 L. J. C. 497; 30 Beav. 431 :

1/ V. .}f,irtai, (1862\ 31 L. J. C.

4 De G. F. & J- 27'.' . 'Vail v.

1900^, 69 L. J. C. 357 ; 1900)

61(1.

Alrauli-ifV. KhmainI 1849), 2 Mnc
1.
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mistake ia not material, as a small diiTerenoc in quantity, the court Cb. vi.

will grant epeciiic performance witli compensation for tho defi-
*"'

ciency (/). Where a party has insisted and acted upon a mistaken

construction, tho court may refuse to grunt performance in any

form and dismiss the action («); but it would seem that unless

his conduct amounts to a final election, he is not precluded from
obtain'ng relief upon tho contract according to its true construc-

tion, or that insisted upon by llie otlior party (x).

On tho other hand the court will not grant spocilic performance jiistake

against a party who was under a material mistake in expressing t-'"'^^^^ *"'

the agreement, where there is some reasonable ground for the >i«'iiflc

mistake, or great hardship in enforcing it(//). Accordingly tho l""''"""'"'™-

court in general refuses specific performance against a vendor who
has by mistake included in the contract property which he did not

intend to sell (2^ . And specific performance was refused against

a vendor who had instructed his auctioneer to sell subject to the

reservation of a right of way. but the auctionw>r by mistake signed

tho contract upon particula of sale which omitted the reserva-

tion (a); so where there •>• .a a, mistake of the auctioneer as to tho

reserved price (b). Where an ofler was made by letti'r to sell at a

price written as 1,250Z. in mistake for 2,2-jOZ., wiiich was accepted

by letter, the court refused to enforce tho contract at the written

price, the vendor having given notice of the mistake immediately

upon discovery (<?). So specific performance was ri'fused of an
agreement for a lease in which the lessor omitted by mistake the

payment of a premium (d). Wliero tlio reversion of land leased

at a rent was sold, the vendor supposing that ho would retain the

rent (winch was incident to the rcversion\ as well as the purchase-

money, it was hold that tho j)urehaser could not have specific

performance upon any other terms (r>.—Where prior to the

Judicature xVcts the court "ould have dismissed a suit without

prejudice to tho right of tho plaintiff to bring an action at law.

B. .)2

L.J.

V

M. \-

411 T,.

V. ./,

See /lo^t. Pt. v., Chap. V.. Sect. II.

rhwfi V. niqgimon !lSi;i',, 1 V. i
!4: Mfirshall v. lUrriilij, ,'1S.S2 ,

.>!

C. :;j',l: HP CI.. D. 1X>..

rnsu.ii V. luck (1.SS4), 27 Cli. D.

Jr.itmii V. M.nsto)! IS.i:!!, 4 T>e G.
(;. 2.30; lliin.iiw Il.wc'ck (IS7P,
.T. C. ll>,3; L. R. (i Cb. 1 ; GoiMurd
'Ir'.is (18'«l), ."jI L. J. C. 58; Re

lla,; niid ()'Mme (lOOOi. 70 L. J. C. l.i ;

10011 1 ch. m.
';' 'lt,i.rnlMr v. S,,.l,- JlSJSi, 24 L. J.

C. ;is,5; HI Beiiv. 001.

(.;, M.iu>n- V. Hack 1.S4S1, G Ha. 443.
;/' Imu V. llVh ,18iil,. :ii) Bmiv. 220.
(.• U'lhster V. r,Ti7 (ISGI :, 311 Benv. 02.

'/) ]r„fi,l V. Seiirlh 180.5), 2 K. & J.
33.

((') J"i/rohifie Iht, V. Donninqtoii Hos*
pit-! (l.s'fifi), L. R'. 1 Ch. 26S.

'
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CAU8F:8 VrriATlNO aokekmknt.

tho court, ill refusing specific porforniancc on tlie ground of the

mistttkf of tho party clmrg<d, must now give tlie otlwr party

the damages, if any, which he has sustained by reuson cf tho

mistake (/).

" The promiser is not bound to fullil a promise in a sense in

which tho proiiiisoo knew at tlio time tlie |)rouu8or did not intend

it. And in considering the question in wliat sense a promisee is

entitled to enforce tho promise, it matters not in what way the

knowledge of tho meaning in which tho promiser made it is

brought to tho mind of the promisee, whether by express words,

or by conduct, or previous dealings, or other circumstances. If by

any means he knows that there was no real agreement between

him and the jiromiser, he is not entitled to insist that the promise

shall bo fullillcd in a sense to which tho mind of the promisor did

not assent" {()'). A knowledge of the mistake, if the party in

error be not correeteil, may amount to fraud, and bj a ground for

setting aside tho eoi tract altogcthor, unless rectilication of the

mistake be consented to (h). Thus whore the rent was entered in

a lease hy mistake at a less f^um tlian agreed to the knowledge of

the lessee, but th.' lessor executed tho lease in ignorance of it; it

was held that the lessee must either give up tho lease, or take a

corrected on© at tho higher rent (i) . So where a lessor granted a

lease of land, knowing that as to part he hn-^ no title, and the

lessee took t'ue lease in ignorance of tho dcfec of title, it was held

that the lessee had an election either to have the lease annulkd,

or i^ take the part for which title could be given with damages for

the rest under the covenant for title (frV

By the rule of common law, a written contract us exprc8.«od by

tho parties could not bo varied by extrinsic evidence of intention,

for the purpose of correcting mistakes in tho expression (/). But

the Court of Chancery administered relief against such mistakes

by conforming the performance to the real agreement, and if

necessary by rectifying tho written contract, and incidentally

thereto by restraining proceedings at law upon the contract as

( f) Tiimjilhi V. Jwnen HHSO;, l.i Ch. D.
•21.5.

Ii/) ]l«nii™..T.. Siiiilli v./Zw/ZifidSTl),

40 L. .T. Q. li. -'-n ; L. R. 6 Q. B. 5!iT.

(/,) ]:•'„! V. M.n.'.hdl! (IHS.')), ,'i4 L. J.

C. .iT.K'iH Ch. D. 2.5."i; Mai/ \. Ih'lt

{I'.mo), fio L. J. C. ;i,')7: moo) I fh.
til6.

(i) niird V. Friniktl (180^). 31 L. .T.

C. (!04 : 30 BiHv. 4l.'i.

{/ MuytiiH V. Must,,,, i;,„iro. (1870),

45 L. J. C.' P. 401 ; 1 C. P. I). Hr>.

(rj Stt; (itili;
i>.

119.
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written m). Now under the Judiuuturo \vU tliis ((luitublo jiirib- l'«. VI

diction is tonferri'd on all tlio courts tlion'by constituted; but all

causee* iind matters for tlio roctilication, or s^ttinjj aside, or cun-

eellatioii of doods or otiur writton instruments me onlinnriiy l<> 1"'

Iriod in the Clmnuery Ui\isi()n \u . In the exercise ol' e(|uitiible

jurisdiction, ividencr of u comnidM niistnkr o( boih narties in

oxprcssirifr tlieir uj^reement is ;;cnciiilly adnii»iiile for iil! |mr-

|)080s. Ir a |>laiiitill' claims s|iiK'ilic |M'rfornian<'e of a eontiact in Siui-irtc

^( lIlQ
i.cTfi.riiiimce.(he tLterni^ iii wliien it is dnnvn iiii. the dilimlant may I'esisi tiio

claim by sliowin;; that it was drawn n\> \>\ inislake anil ihtes not

represent corrwtly the leinis of airrecmiiil f* . If ii a|i|ieais

from the evidence of the defeiclant wiiat ihr real at^reement was.

tho (ilaintilV must submit to take specilic performamc of tiic^airrei-

nient so j)rovixl. or hi» claim will be dismissed ^p : and the defen-

dant himself may obtain sjiecilic |ieri'ormaiiie anordini.'' to the

contract jiroved, without resortinjjr to a cross a<tii>n to rectify lln'

writing {q .

TheiH^ is an ori<,'inal jurisdiction in eciuity to rectify a written Rectification

contract conlainiiif.' u mistake of both the parlies in ('.\|iressinij tln' contract,

agreonieiil, and to make it accord with thi' a-jreemeiit intemled ti>

bo expressed (r, . "Courts of Kijuity do not rectify contracts;

they may and do rectify instrunici!'s purportiiiff to hav(> been

made in pursuance of the terms of contracts " 's . A plaintilY may
claim, in one and the sanii^ action, rectilicatioii of a contract to-

gether with specilic |)erformaiKe of the contiaet as rectilied ^/ .

" In such cases it is necessary to prove not only that there has been

a mistake in what has been done, 'ait also what was intended to

bo done, in order that the instrument may be set ritrlit anconlim.''

to what was really so intende-' " "'
• and for this purpose the

court neressarilv receives evid- tiin' airreeim nt in con-

I 4

(/» Hff ii./,,i. llii/i/iii'„„ \. l'/oii;r ISOS . l.'i

(ii) .1iuli(!;itiire Act. It>7't. s^. -.'4. U : iit p. .2.').

see .Vu-li,,i \. M„si,(„ d.ti/ r„. IsTi; . l.'i ,; llnnlwi.'ke. L. C, //./-/.A v. I.'o'i,/!

L. J. C'.']'. 4(11 ; i ('. r. D. 11.'). h:.,,l„i,ii,. ./-,r. 1:1:1 , 1 Vrs. wn. :Jls
;

{„, f/„ii;s V. //i./v,<.-.< ;isl:i . 1 V. \ M,iif\. fhilt (l'.h)i) . (ill \.. .1. C. :!.'ir ;

B. .i-.'l: .l/.M.y V.' H,rl,r,ml (isdl , 1(1 1<J(](1 1 ell. CUi.

Jur. X. S. li.'iT ; attif. IKG'J), 4 l)f <!. -1 .Iiiinrs, V.-C, M<ir/,iii:f v. I'l.iilmi

F. & .1. 3.)1. isiii) , L. K. s E(i. :J7.").

{f,, l!,i,i,sl,„thiii V. at,.y,l,i, isli. 1 {t\ (in,ii\. l',-lt,r ISSii,. 'il) L. .T. C.

V. &H. Ki.K IJ,„,l..n [loM] V. ll-,Ur,;l 20s; ;tlCh. I). ;i(17.

(M'lt:/., ISIT.J .Maild. 1(16: .Sj////A v. (k TiiniiT, L. .1., Ilnil/n/v. M-kI.ihi

iriir.ilcff/ (i.sT.S , 47 L. J. C. 71 "1; !» ;is«.!;. »1 L. .1. C. 7011; 4 I>. F. i J.

Ch. D. -h-i. L'Sii ; .Jami's, V.-C, Maekame v. ronhuii
I,/- l-.f. V. "./.."...,. isn? . l:; Ve-.iH'i: Is.jM , L. R. s Kq. :!7.'.



am CAUSES VITIATING AOKEEMENT.

Paw I. tradiction of tho written affrLiniftit (^,, un<l porol evidiuco of

the niistuke is admiwiWc to rectify the writing, though tlio lOii-

tract is one required to bti proved \>y writing by tlie Statute of

Frauds y); for the statute must be specially pleaded by wiiy of

defence, cither originally or by ainendmont (;).—The court will

grant tho relief to a plaintifT who himself drew Iho instrument with

thenii«tako(o); and can grant it upon the uncontradicted . videnee

of tho plaintiff ulone where no further eviclnic.' can '.•• ob-

tained (6). But there can be no relief against a defendant deny-

ing u mistake (c).

R«tiflc»ti(m In tho ease of marine insurance, tlie preliminary b1'|> <>r meino-

''l'""''y- randuni of the terms agrwd upon, ultiioufrh invalid al law ind in

equity for want of statutory formalities, may yet 1m' ri'SDilid to as

evidence ot intention; and a mistake in tho policy correct.Ml by tho

slip, oven after a lo.«8 has supervened (rf\ Where the slip for the

insurance of a ship de9crib{>d the risk as bei^insiinj; (it and from a

named port, and tho policy by mistake (hwribed it as from the

port only ; tho policy was roctilied so as to cover a loss at tho

port(c). Under an open policy of insurae'-o upon fcoods to be

declared as shipped in order of shipment, it was hell that the in-

sured mif;ht, according to a usage of meniiants and uiidirwiiters,

cornet a mistake in the order of declaring the shijuncnls aft'T a

loss had become known, so as to bring tiie goods within the iiisiir-

Biilof iuico(/).--A bill of exchange, drawn in renewal of a forrnr bill

eTtcluinge. l,ptween an indorsee, drawer, and acceptor, had by mi>iiike the

name of the indorsee inserted in the j)lace of drawer, in wiiich

formtliebill wasuccoptetl and indor.-cd tohim; and an action com-

menced b}' him as indorse^! having been met by the defeiice thiit iiis

name appeared on the bill as drawer, he .sued in e(|iiity for rectili-

(X. Grant. M. !(., Ii;„rl, V. ;/-/,f/,.«-

fn- (ISl:!:. 1 V. \ H. :!rs.

'vj Vnilimti- V. S)i,„l,ill \Mi). i

nrii. \ War. MV.\ ; /> ,,. .\,it. P,' r. flk.

:.f i:i.,lt't,id 'XS-i; , li; I,. .1. Bk. 11; 4

t'l\. \>. Jll.

)
r.iti.wj V. h'iiifj 1S7'~. 10 L. J. r.

. .: .I I'll. 1>. (ii'id : lhiiil.)ii»v. I'rnrliiiii

yl.nnl) (IsTs , -IS L. J. «'. ;iO| : 4 Ap-
Ca. .M ; y.'w^ v. S„„th 'WMV, ilSiM) 1

Cli. isi : Jliiiniiiii'/ V. '/,M(')M« .lh'.)"\ 7.'>

L. T. W-.'.

in) ll.i/l V. Sl„r:r (l»-.':i\ 1 L. J. O. S.

C. -214: 1 Sim. ,'t S. .. •.

;/,) llimlei,v.i;.i,.',.„ 1S?| ,!:!Ch. I).

:<ih.

.) .U..,i , 1. .\/iv,f„!i' ifii^i, •-• Dr.

,ii- War. :;(l:i; U.n, v. P'^lf I'.inii , i;!)

L. J. C". li.'iT; liiiMi) 1 Cli. lUn,

./ r,„// V. r.ifii.i, (IsT'i . I! L. .1.

H. 11. lli^. II.: L. V. 7 il. n. :f04;

l„iiiili.s V. rjiilif I'ii' ,(• .M'iriii- liinre.

.1S7J). 41 L. '.r. <i. n. i;"i: I.. R. 7

Q. n. .SI 7.

(. M„tl, lu V. I.„iiili,„ .(.-<,., 17-'i!),>,

1 Atk. .">4.'i.

/) Marine Iiisei'. Act. t'.i' .;, «. '."J:

Stt/'ft'ut V. Au^fra/fisi'itf hi-^r .
1.S72),

4J li. .1. ('. ]'. 12; L. R. 8 C. V. IS;

tiiil„riiil Miinii fii.ir, . V. Fill liksre,

r.,./.. is7!i\ IS L. .1. r. P. rji : i

('. 1'. 1). IIW. : ll.ni.y V. XflHi.ifi' Mnnllr

l„»i-i. l.sitl., CO L. J. r. f. ;:.: IS',11)

A. C. 48.5.
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cation of the imtruiiniit, and for mi iriiunctioii iiifnin-t tlic di-fcnrn t'H. VI

at iav il t.i. cuiii't lii'lil that, thi' niiii'ilv tuiliiiu' at law. thi> liill
»«CT. I.

niUHt 1h ri!('tili(xl (g).

In the casp of (I unilateral ri»i-«taki , ihiTi- lan in iji'n'i.il hi' no Kwtiflcntion

romedy i'xci'|)t upon tin- io\cnanl>, aflor i onvcyiin' f of tin
I if rouvey-

estat I'
' Parcel or no pared

'

andreel IS a ijiii'stion of fact '»';

evidetier of mistake respectiiitr the property < onveyi'd has in some

I oC^ heeti reuilily udniitteij to rectily eoiiveyaiiiex, aUhou<;li this

con!<idri'ation ha-* not always heen tfiveii full elVeet tc (A" V eon-

voyaiiee has been reefilied wliere a part only of the |iropei.y i*ol(|

was conveyed instead of the whole (/ i or that inure was ciinveyid

than was intended (hj). So in prweediiius in haiikniptcy where

a menioranduiii of mortsrny'e misdescrihrd tlie |(rojierty, which

was otherwise speeiliially ideiifilie(l, tlii' court ordereil that the

document nnist be treated as redilieil so as to <;ive the seiurity

intended («). -The court rectiliod a lease by makiri>^' the lessee l,time».

liable for land tax aecordintr to the written airreenieiit for the

lease (o . And a lea>e of a hou^e " tou'ctlier with all liijhts and

pascnients thereto belontrim:, ' was re;id with the addition of n

proviso contained in tlu? agreement for the lease, excludini.'' any

rijrht to lijjht over the adjacent property of the lessor, in an action

against the latter for obstruction of the li£;lit(;>i.— Marriage MurrUiro

settleiMents are rectilied upon tho followinir priniiphs:— If arti-

cles are drawn up, and a seftjenient afterwards made liefore mai-

riage, without refiTenci! to the artichvs, m ras" of dilTerenee hr-

tvveen th<'m, tho seltleinont would prrsumpiivrl\ prevail, as bein.'

tho later document anil made wiiih' the paities are still at lilierty

to make il new agrei-nient ; but evidence is admissihji- to prove

that till' settl'inent was intended to follow the aitiihs. and

that th. 'Teiince was a mistake, and the t
'

'iiienl fnay then ho

rectilied. If, however, tiie settlement i -sly purports (o be

made in jmrsuance of the artich-^, tli.it is sulli' ieiil uiliioiit fur-

ther evidence, and the din'erenie hetunn theiu will lir riitilii-d.

>ettlt'nicnfi<.

., IhiiitI \. fiirlu' l.onP lsi> ,
:,'

L.J. V. II ;
',. U. rr Ki]. lul.

*) 7/<..,««,v V. f.inll ilTlir, i (\.x.

.!!14 : /I'll: V. //-/-)• (I,s,s:j,, :,2 I.. .1.

Q. V>. •"'.I
; 1 1 (,i. H. T). -Vhi : Mu't v.

ri.nt VMHi , i,i( L. .r. C. :i.'i7; (I'.iiO 1

("11. fiu;.

.i; -()/.,
i>.

13S.

(/.) 7'f"iii'f^i,n V. Jlirl-iti'in 1'.III7
,

Ti'i

L. J. C. l;.'iI ; lUOT) 1 CI), o.ill.

/ ni.,i, V. ninir is;:; . i-j i.. ,i. v.
JSN: Ij. 1{. l.i I'l). .!17.

,;. u-,„,hi V. (ioir \^r,<;), ii. \,. 3. C.
Mi4; .'.' Is;,u-. JiiT:'//' 'A V. A'v'.;Hm7),
71; li. .1. C. Jill : 11III7) 1 Ch. .'ii;i.

'.( Kf ,- y"'- !'• '• ''- "f l->"it'i>-d

!,s77l. 4ii I,. .1. Hk. 11 ; 4 Ch. I). Jtl.
ir M:in;i;i v. /,(,/., ils.")l;. 111 Biav.

:;(i.'..

/,; S,-/„,mni V. f: , , '1N7') , 44 L. J.

C. .i.Tl : L. K. i'l 1. ill.

1
[J

il

I r|
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If urticli-s uri< mudi' Ix-t'ori' iiiuiriuu'i' unJ tlu' m'IIIi-iih-iiI i» imtiif

uftci', uiul itul in coiiroi tint \ witli ill)' iii'liili'^, ahliDuvrli not

i>\|>ri,'Nw>(l lu Ix' niiiil'' in itnisiiiiiiic oi tlif iirtiili'i, liif idiiiI will

rtx'lity tlio »i'ttlcin(-nl, litfuiiM^ ti|ion tln' fuii' of it not what tin'

purtios wore bound to (q). Tlio court ciin only m til'y it niiiiriiii;o

tH.>ttlt>nient, ulici'o tlivrc iti uviilenci! of a liilVorcnt iiiti'niioii at tli<'

tint" wlioi'. tlu' (Irod wait c-xocuti'd i|r; . Tim <ourl may ui t ii|ii)n

tlio evidence of llie |iluinlitl uloue [n ; hut will only in t with reliu-

tunci) ujioii allida\it e\id(ni'i', iiiile'»-> there in I (irnihorulinii \<\

docnnieiitiiiy evidenee / .

Settuiir Wild'' Wlioro it uppeur;* that no real aKreenient exi^tud between tlut

when no real parties, the eourt cannot rei tify the written eontrael: out if necis-
*'"*'°™''

Bury nlay^ct it aside. 'Courts of eijuity do not rectify contracts;

thoy may and do rectify instruments purportinj,' to have boon

niado in ])ur8uaii<'e of the term^ of contracts. But it is alwayit

necessary for u plaintill to show that there ^vas an actual eiuuludi'd

contract antecedent to the instrument which is souj:ht to bo

rcctilie<l; and that i-iieli contract is inaccurately repreeented in the

instrument. It is impossible for ilie tujurt to rescind or alter a

contract with referenci' to the tonus of the negotiation which pro-

eoded it
"

;< . And "if the jiartirs took dill'erent vii'w- of what

was intended, there would he no contract lielwx'<'ii them which

could be carried into clfect l)y rectifying the instrument" (x).-

Accordin<;ly. where an agreiiiient was dniwn up for the lease of

land dcsiribed as 'in the oeeiipution of S.. ' both |iartii's having

ill fact agreed that some taml should be taken from that occupa-

tion, but without agreeing as to the nuanlity or place: tlir court

refusi'd to rectify tin agreement uccordiiiir to the views of either

pan \ , or to grant speeilie |iiTformance a- it stcxnl // . U'lure

it api'cared that one jiarty iiitendeil to piireliiise a property at the

price of 2S>M)I.. and the other party, having a lease with the

option of purchase for ^.tlOO/., intended to sell his leasi' and

option for '>{)0l.; and an iiirree'iient wa.s drawn up purporting

to buy and sell the lease and option for 'lAiWl.: it was hold that

I'j i'f/'i V. f^"f'f"irr '\'<i'\\ Ca. U-m\t. <" Jamt"*. V.-C. .l/'/'/'/ci' v.C'tn!:"tu

Tiiltmt, ji) : l \Vli. \- T. I, < . TT'i. 1^'i'.'
, I>. H. 8 Kq. 'iT.'i : Ihmin, i:,i,-h

, A7»<. V. //"-. (lHi;i . :; ll.ii. F. V. I '.
.V /'. /•'/. \>^<" :!!•. I,. .T. r.

A J. CiCT : Turl.rr V. Iliiiii.ti isssi, .'iT |ii4 ; L. 1{. J If. I.

L. .T. C. .'iiiT ; :is CIi. I>. 1. Ij\ Tiirnir, I.. .1 . ,. „lk<i v. Mml.mi
!>) Iln„l,;\-. I'<i,rsui IMH. I :) Clr. I). (18(i.'», :11 L. .1. C. 70')

; 4 "!), U. F. A:

oti. J. 'JHii.

II jtMih t, V. II. ii'li iM,i, lS!)."i , 114 I.'/' Tfiiiiii/iriiJ (Miirq.) v. StiihgnMu

I,. .1. t'. III.: ils'.i.i, I Cli. Tl-'. Isdl ,
il V(>. ,)>.
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aft tlic ttgrwiiicnl oxprc^Hod tlwj intention of n< Ulicr purf it niuct tn. \l

When u written contract contuiuK u mi'tuki' wldnU i» uppiinnt A('i'«r'i>'

upon till' t'u J of iho instrunimt, ii will be lon^l rmil in atcorJ- ,",',r"r.'i'. . i.y

anic with tiiu obsiou.i intention, both ut Uw und in ..|tiit\ ,u .

«"""»""*'"•»•

rpon thi- priniiple the word " po.imU " Ims be u supplied In the

number ),'iven h ; the condition of i» bond to pu\ " cine pounds"
was roud tut "one hundred pounds" (c; " tlie condition td' ihix

oliligution shall be void wa-. read "thi-i obiiijulion '

^ll«ll l>e

M>id yd ; und the londition of u bond to l)e void 'il tiie oblij^or

did pay was road 'did not puv 'Vf So tlie date of a pro-

niissorv note was read a« correeted i>> a contomporanediis inetno-

runduni made by the drawer upon the note ntutini,' the date of

fullinj: duo (/ . Wh.ere in a serien of deotU rehitin^ to the same
traiisaeiion. 1.2(K)/. was written in one instance init'ud of 1.4(H)/.,

theconrtrcad it correctly without aeii.t to rectify the > =-lake r/ .

And a lease for " the term of !)4 years "
ut a rent payuM^ ' during

the said term of !)1 years hereby demis4.>d " was cotislru<sl by

the counterpart, which with the I av form but one disd. to mean
a term of 91 years only h .—Where there is an ajipaivnt mis-

take in the name of a person, or where the name of one person has

been written in mistake for that of another, or has been omitted,

the court will read the instrument with tlie mi-take corrected / .

—Upon the same pilnciple in a marriui-'e >ettlement the word

"heirs" was added tlirouirhout in the limitations of the real

estate, us beinj; obviously necessary to support the trusts fc.

But in fjeneral there can be no relief merely by n iison of a mis-

take as to the losal ellectfT. .\nd when,' a I<'ase. after w-ttins

. ;:

I

(;) /•/.,. V. /..'/ isii:) , ;tJ L. .1. •'.

830 ; 4 Uitt. j:).').

,« H|^..<, V. in Ui, [Ih:u , 1-i i.. -i.

C. (i!i;; .> II. I.. C. 10.

(4) C'.lfa V. /ti('„if .IS'JS), 7 L. .!.<). s.

K. B. '.vi ; s n. \ C. .Ills ; M,„„;„w,l V.

Lr '/„„ liHiiij, :j L. .1. K. B. lyu:
(llMKi -1 K. I(. 2111.

((^ ir.i'u,/, \. It,i-;U ISII ,
.•. TauLt.

707.

,// Siln.hii.hi \ l.;.l.,i„;l lsi;:i:, sa
I.. ,). ('. lilii: M n.uv. i:i6. S. P.,
i:iht,'> V. F>;.,„„„ IHti.-i , 7 I,, 'f. N. S.

71.V

/. Ilu,,h,ll V. < l„il. ls7o:. \>\ \.. .T.

<'. P. ll.i; •-'('. I'. I), ss.
I, S/,i/i; V. '/h),/,:I,ii Ihi)-.' , 'i Kiiwt,

ll">: A'../. V. Il„.,',/,i/, (isll , II I,. .1.

M.r. i:i : 11 il. |{. .-iiy; H'iUnv. inhuit
ls.)r, J) T,. .I.C <i!i7; '• H. I.. C. 40:

('/) M,in/,i,,-v. lliiii.,h,!Uia'.h, 'JWiin.. Jiiui V. c/.n)/,,,, lS)4j. :(:) L. .1. t,'. o(i:|.

Siiuiid. 6tli 1 .1. 7S. J.j j;r lii,il\ '/>«,<(. 1S7C), a Cli. D.
• } Jliilirr V. Il'iil;/' (1(107 . 1 Whim. >H.

Siiuud. HI, n. [^:. /) Miill'iml li. II . li'i. v. Juhnumi

(/) F,l,h V. Jimef 'isri,')), 'i L. .1. (IS.'iS, (1 II. I,. C. 7uk ; St--iimt v.

Q. B. 2y:i ; ii E. & B. ;;is. K-iiifiii ,Xi.. -i Is-.m .
\b, Aj.. (a. lus.
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Pabt I. out certain covenant* of the lessee, wont on to provide for a

right oi: re-entry by the lessor if any of the covenants " herein-

after contained ' on the part of the lossoo should bo broken, and

there were no further covenants on the part of the Icssoo; the

court refused to rejrct the words " hereinafter cont.'ined " for

the reason that tlio mistake inifjht have been in the omission of the

covenants (m)

.

MiHtake
apparent in

applying the
contract.

Ambiguous
exprcNsionw.

Upon a like principle wlierc an obvious mistake appears in

applying (ho contract to tiie fncts, the instrument will be construed

and applied according to tiie intention: as wheru an agreement

bearing a certain date referred to a bill of exchange " payable at

three months from this date," and it appeared that the only

bill applicable bore a dill'erent date (w); and whore an agreement

to let a liouso describ(Hl it by number, and it appeared that the

house intended bore a different number (o). So in the case of

insurance of a Anp, if tiio ship is sufficiently identified a mistake

in the name is immaterial (/?). And ginerally, whei-e the subject

of contract is siifiiciently ascertained a mere error of description

(falsa (Icmonxtratio) may be rejected or corrected in the appli-

cation {q).

A written contract may be expressed in such general or ambi-

guous terms as to admit of difl'erent constructions: in which case,

thougii the written contract nmst Ix' :pplied, if j)ossil)le, according

to its terms, it is open to either party to allege, consistently Avith

the terms, that he accepted the contract with a different construc-

tion to that charged by the other party, so t'iiat there is no real

agr?ement between them. And extrinsic evidence of the mistake

is tims admissible to prevent tlie contract being enforced against

the intention of either jiarty (r).—Thus where the particulars of

a sale by auction were so ambiguous as to render it doubtful

whether the timber upon the estate wa-i included witii the land,

and the vo.dor and purchaser accepted tliom with the different

meanings, it was held that specific performance could not be

(m) 111.. \. (!.,,l.ri„ (\A\:>), \ M. & S.

jcr>.

()/l M'.n, V. Il,,ir>i, lSi;2\ :!2 L. J.

C. r. :il ; i:!C. B. N. S. JflJ.

((.) Ihiirhiiis V. s,uit is:j7 , (1 L. .1.

Ejt. ISd; 'J M. >S: W. soil.

' y^; M-.irin.- Inur, A<t. Ullir., .;-. 2f.,

J'.l ; /,( Mtmrier v. I'iiii;i/ni,i (ISO.')), li

East, SS2 ; l.miilis v. I'.nilh' fir.- if

M.lnii.- l,isre.l\s:-^). i\ I,. .1. t^ li, lllO;

L. R. 7 Q. 11. .-.17: /i,ni,~ v. .\„lwii,il

t'li-i ,v M.iruir liif,. ;lS!in, i;il L. .1.

P. C. 7:i: (is'.ii) A. C. 4S.).'

{./) Sec iihle, ji. 147.

/) S«.o„«v, p 140.
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decreed upon the oooBtructiou of either party (s). Where a con- Ch. VI.

tract was made for the sale of the reversion of an undivid *i
_'

moiety of an estate, doeoribiug the property as then let at u

certain rent, but leaving it doubtful whether the half or the whole

of the said rent was incident to the reversion, the court refused

specific performance accoi-ding to the construction of the vendor

of a sale of half the rent, upon the ground that the purchatier

believed that ho had purchased the whole {t) .

A written agreement, though expressed in certain unambiguous Latent

terms, yet in reference to the facta may be fouud to admit equally

two different applications. There is then a ia<ew< ambiguity which

may bo explained by extrinsic evidence of the intention of the

parties as to the application of the contract; and if it appears tliat

each party mistook the intention of the other, and tliat they

intended diilerint things by the same expression, then the basis

of agreement fails and the contract is void (m).—Thus, where

an agrecmer.t was made for a lease of premises "us per plan

agreed upon,' and it appeared that two plans had been inspected,

but neither Knaliy accepted by both parties, it was hold thattlieiv

was no agreement which could bo speeilically enforced (u',.

Whofc a contract was made for the sale of a cargo "to arrivi

e:; Peerless from Bombay," and it appeared that there wore twd

ships ui that name then arriving from Bombay, and that the buyer

meant the one, and the seller meant the other; it was held that

there was no contract (//). The master of a ship ciiartered it

upon certain terms as to freight to a broker, who again chartered

it in his own name to a shipper upon ditl'cront terms; tlio shipper

loaded a cargo and took bills of lading from tlic master conditioned

for "freight payable as [ler charter partj'"; each of them in-

tended the bill of ladins? to refer to his own charter party and

knew nothing of the other; it was hold that "the bill of lading

being ambiguous and equally capable of lx;ing applied to the one

charter party ha to the other, could not bo a contract or evidence

of a contract bctwwn the parties "
: and that for the same diversity

of intention there was no implied liability to the master to pay

a reasonable freight (z)

.

(.s; Ititft/in-son V. iHuWi'H (ISOK , li) Ves.

."lid; CLirrs V. IIkoI'Iik"!! {1!<1'!). 1 V'. ><•

R.b'l\.

it) SmMiwl V. J)mrs/iii (18(11), ;iO

L. J. C. G."iJ ; 29 Ik'av. 43().

{II Stv mill. p. 140.

(j-l II,hI,,ih\. /Ioi:-/,i// ilH-:^. 1 Hu>».
&M. Uii.

(;/) nnffliK V. Il'iihrlhini.s (1804 , 3:!

L. .1. l';.\. 1(11) , L' 11. i I'. '.111(1.

;--) Hinidl v. Tidm (1874\ 41! L. .1



22-2 CAUSES VITIATING AGHEEMENT.

Part I.

! n

MiHtiikc of

fact iuducing
the agree-
ment.

Mistake uf

one party.

Mistake in

quality of

jrooUs.

Mistake ill

idi'Utity (if

party.

A mistake may be made in some fact or circumstance, collateral

to the agreement itself, which materially induces one or both of

the parties to make the agreement, so that in reference to the real

facts and circumstances, the intention of agreement fails; the con-

sequences of which are different where the mistake is that of one

party only and where it is common to both parties.—The mistake

of a party in some fact or circumstance which may have induced

him to make the agreement, if it does not enter into the agreement
as a condition of warranty, and if the other party is not impli-

cated in the mistake, is immaterial to the validity at law and
cannot be alleged in avoidance of the agreement; as where a sale

was made of a hundred chests of tea out of a certain cargo, war-
ranted equal to a sample shown at the time of the sale, whicli the

seller then mistook for, but which was not in fact, a sample of that

cargo (a) ; where a builder took a contract for work to be com-
pleted for a certain sum, upon an erroneous statement of the

quantities which had been taken out by the architect, tlio employer
not knowing or being responsible for the mistake (/^;; where a
Iierson applied for shares in a company under a mistaken belief

that he required them to qualify himself as a director, and upon
tlie winding up of the company was made a contributory [e).—
Wliero a person buys an article upon his own opinion as to its

nature, or (|uality, or adaptability to some purpose, which proves

to bo mii^takcn, liis mistake, unless induced by the seller, is imma-
terial to the validity of the contract, as there is in general no
implied warranty or condition as to tlie (juality or fitness for any
particular j)urposc of goods supplied under a contract of sale >/).

Thus, where a sale of oats was made by a sample which the buyer,

a trainer of horses, supposed to be old oats and therefore suitable

for hi«< purpose, nothing being said at the time about the (piality

of the oats; it was held that unless tlic seller understood tlie buyer
to stipulate as to the (piality of the oats the sale was good, tliough

the oats were in faut new and not suitable to tlie purpose of the
lmyer(ri.- Upon the .'*ame princijile a mere mistake as to the
iilentitj of the iierson with whom a contract is in fact tiiado is

(^ n. .l'.ii»; 1,. |{. II Q. II. nil. See
« tlni- ixanipUs. oHft, p -.'lO.

:<l Sri.ll \- l.,lt/,(h/r (IS.iK , 27 L. J.
i). B. JOl ; S E. .V II. HI."..

'!>] •>•(•."!-.>(<. V. r—.!. t.S'Mi-, I.. R
1 t'. P. 71'..

d t\.<il,;-\ ,„., (lK7-.'l, IJ L. ,1. f. i);

L. K. 11 E(i. .)ii;.

[il) S.ile of (iii.Kis Alt, isn.i. s. U.
."'ee //f.^^ pp. L'40, 2('i(l. 'Jfi7.

,. s...,t!. V, //«./',., ;ls:i . I,) L. ,;.

Q. H. -'21 ; L. K. (i Q. It. .-.ii;.
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t'H. VI.
Sect. I.

immaterial to the validity, in the absence of fraud or misrepre-

sentation inducing tiio mistake; but if the contract was not in fact

offered to the party in question, so that there was an original

variance between the person to whom the offer was addressed and
the person purporting to accept it, there would in fact be no
agreement to found a contract (/)

.

The mistake of a party in a matter inducing his agreement speiiBc

affords in general no answer to a claim for specific performance: JJ^IJ!^""™
as where a purchaser bought a house under the mistake that it was
situated in a particular county, of which he wished to become a
freeholder (f/); where a purchaser bought land in the mistaken
expectation of procuring a consent which was rocjuircd for building
on it (h); where a purchaser was under a mistake of his own, that
a piece of land occupied with tho land sold form<!d part of it (i);

where a vendor had made a mistake in the valuation of timber,
which was sold by auction with the land at a fixed price (fc) ; where
a lesset' iigreed to take a mining lease at ii fixed rent and royalties

under the mistaken supposition that a vein of coal existed in the
demised land, there being no warranty or misrepresentation as to

the existence of the coal(i). But where a lessor granted an
underlease for a longer term tiian he possessed, under a mistake as

to the duration of iiis term, it was held tliat tho lessee, who might
have inquir(>d into tho lessor's title, had no claim for compensation,
the contract being silent on tho matter (m).

But the court may refuse specific i)cr('orniaiico against a parly specific

who was induced to enter into tlie contract by mistake of some perfommnce

material fact, where there would bo liardsiiip amount inir to in-
"^

"

justice in enforcing it; tlioiisrli the other contraeling i)arty was
not implicated in tho mistake, nor aware of it; b.;t must, where
prior to the Judicature Acts it would have disiniss(^(I a suit for

specific performance witliout prejudice to ])roecedings at la«, pro-

ceed to assess damages for any loss ho may have sustained '«):

as where a vendor sold land under tho mistake that ho was selling

in his own right and would be entitled to tiio purcliase-money

III

(/} St« „«/,., p. IS. ./.) i.rifUl/i^ V. ./o,„., (lS7:i , i> L. .r

3 •'.'/ .sAi.Avv. //-rii., citi'il liy Kldoii. ('. 4(i,s : 1.. R. ].') Ki[. -'79,™ L. (.'., ill /(«.(- V. //'W«',<i ;18ilL>).ti VVs. / ./-*,'v« v. /./(<« 18 7G. 4(i L .f ('

''"'
ll:i; 4'Cli' n. 44S.

(//' Ailiiii.i V. Wrdie 17HI). I Brii. (,«) i/„,fi„ii v. /,/vr// (lSSi»' 41Ch D
V. L'. )fl7. l(i:(.

'i\ T-i-r,),!,,, V. ./.<.„-* (lS8iJ
, l.j Cli. D. >,• TiimpHis v. ./,!„;,., .ISSO , l,j Cli. I)

^i-5- nn.

1 J
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Past I.

HintHke of

fact caused
by the other

party.

Specific

performance
refused.

absolutely; wheieas he would be entitled only as trustee for re-

investment (o) ; where trustees sold for a very inadequate price in

mistake of the real value through the negligence of their surveyor

in withholding a valuation (p) ; where the vendor had instructed

an agent to make a reserve bidding, who by mistake omitted tot

bid (ry) : and where a purchaser at an auction purchased a lot in

mistaku for the one he intended to purchase (r) . If the mistake is

as to the power of the party to complete the contract, the court

must refuse specific performance on account of his incapacity to

perform it («).

K the mistake which induced the contract was caused by the

other party intentionally or unintentionally, or if the other part}'

knew of the mistake without having caused it, different questions

arise. If the mistake was caused intentionally by a misrepresenta-

tion made for the purpose of inducing the contract, it is a fraud,

the consequences of which are treated in the next section. If the

mistake was caused unintentionally, but by negligence of the other

party or of his agent, or by any means for which he is responsible,

the court will refuse him specific performance of the contract, and

in some cases will rescind it altogether (<): as where leasehold

property was sold under particulars of sale omitting mention of a

substantial ground rent, specific performance was refused (m) .

Where a purchaser bouj^ht a building lot upon an estate according

to a plan annexed to the particulars of sale, and with the con-

dition that no public-house should bo built upon the estate; and

the plan omitted a plot reserved by the vendor for building a

public-house; it was held that the vendor must cither admit the

restrictive condition to extend to the plot reserved, or must have

his bill for specific pin-forniance dismissed (x). So where a pur-

chaser was misled as to the boundary of the property sold by the

plan prepared by the vendor's surveyor (»/) . And a misstatement

of the length of term held by a tenant of the land sold, which did

not appear to the disadvantage of the ])urchaser, was held no

(u) Ifotrellv. G.oi-ff, 181.')). 1 Mail. 1.

(p) MnrtUcI; v. liiiUn- 18(>4 , in Vo>.

•J92.

((/, Mnmnv. Armitnije {\i\(t&>, I.'! Ves.
2,i.

(( Miiliim V. FreeiiitiH (18:i«), h. .J.

C. 133 I
'2 Kieii, i'y : I'nii I'minih v.

Ertruit,,- 1 l*i;i\ 72 L. .T. C. -iilO : 'lOO;i)

ICIi. 434.

(.v) See pout, rt. v.. Chap. II., Sect. II.

r Spi- Jl'ifHirii V. /ffrini, 7 Ves. 211 :

2Wh. ScT. L. C. Eij. .)13.

(>() Jours V. mnimir flSSn), 49 L. .T.

C. 77.'>: 14 Ch. D. .")92.

[x] liiiikcoml, V. Deckwith flSeO', 3S

L. J. C. .53(3 ; L. R. S Eq. 100.

(//: Th'tni'i V. Ifnneork (Ks7oj, 40 L. J.

C. 193; L.R. (iCh. 1.
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giounti for refusing Bpefilic pcrfonimiu.' lo tlii' vtndor (c). Hut
it is not oisy to reconcile the decisions respecting the precision
necessary to L.- observed in describing houses in u town l)y refer-
ence to street and number, so as to bind .1 i.urch.iser wlio makes a
niistuko without ca.-olessness (rt). Where j.roperty was advertised
for suk- absolutely, and at tiie auction conditions of sah- were for
the first time produced and read, to the ellect that it was subject to
mortgages, a purchaser who bought in ignorance of the conditions
was held entitled to have the contract res( inded, ujjon the ground
I hut ho was misled into it by the mode of conducting the side i^/i).

And where the property was describ.d as -inclosed bv a wall"

.^ fronting a public road, and in fact lii.^ vmiII was not j)art of the
laoperty and severed it from the road, tlie purchaser was held en-
titled to have the contract rescinded (p) .

The mistake of one of tiie parties as lo a fact inducing ids
agieement may be kiiown to the other parly, without his causing
it or being responsible for it : in whicli case the validity of the
contract will dei)end upon circumstances. If u person Vontract
« ilh anotiier, knowing iiiin to be under a mistake, without inform-
nig him, and it is understood on both sides that the contract is

nmde upon the tacit basis of tlie mistake, it would be e(,uivalent to
u I'rauduleiil inducement, and would eiititir tlie other [larty to avoid
the contract (rf). But if it be clearly understood that the mistaken
party is acting upon his own judgment, without any common
understanding with the other party. Iiis inistakr would allord no
snflicient ground for avoiding the contract : as in the case above
cited, where new oats were sold by sample without anv other
re|)resentation as to their (|uality, which the buyer bouahl in mis-
tiike for oats to serve his special purpose a> 1 trainer of hordes,
nothing being said at the time about old oats: it was liehl tlmt the
passive acquiescence of the seller in tin- mistake of the buyer
did not entitle the latter to avoid the contract; that there was no
legal obligation on the .seller to inform the l,uy( r that he was
under a mistake, not induced by the act of the seller: and that
there was no common understanding that the sale was for old
oats (e).—In some contracts, which are thenfor.' I'alled contract

Ch. VI.
Seot. I.

Couti'iict

rescinded.

Mist ilie of
fact kuDwii
to the other
party.

':)_ Go/t(tmil V. Jrffmin J8sl>. 'jl L. J.
C. 57.

(rt) While \. lirnihhiiic (WA'^, 16Jur.
7:tS: SlaiitoH V. 7'iif(n-"f>> '.\9r>ii\ 1 Sm
>v- U. .r.'i).

{* Torrmee w /lo/li,>i {\ii'2 , 42 h. ,T

.

C. 177: L. E. s Ch. lis.

(f) Jtremi X. lliwii 188.>), 54 L. .1.

C. (!()r>; iSCh. r>. :ii)i).

:';') 5»t'i' iirvt viTtian.

[r) tiiiiil/i V. I[iii/hi» i'IS71l, 4(1 L J
Q. B. -in-. L. R. «Q. B. .-.<17.

CcntractM
tibirrima

fdei.

m
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I

Pabi I. nbenima fidei, it becomes the duty of tho one party to iiilorm i\w

other of every material fact within his knowledge of wlii<li tlie

other party is not already informed, so as to prevent any ignoruuce

or mistake in the latter; and the coniniunication of all miitfrial

facts is a condition of the validity of the contract. The fiiniiUar

examples are contracts of insuianoe against risks, in which it is

the duty of the assured to describe fully and correctly the rink;

also partnerships ; compositions with creditors ; and continptH

otfered by tho prospectus of a company; in which everything

must be coninuinicated which it is material for tiie parties to

know (/)

.

'

Mistake
of both
partieH in

laot induoiog
the agree-
ment.

Contrnits
conditional

upon sup-
posed factx.

( i

Where there is a mistake of both parties in a fact materiiilly

inducing tho agreement, the effect depends upon whetlier the

agreement is to be taken absolutely according to its terms; or

whether it is to be taken as impliedly conditional upon tho exist-

ence of the supposed state of facts, and intended to be inoperative

and void with reference to the real facts and eireumstancos, us in

tho following cases:—A contract for the sale of the cargo of ii *iliip,

supposed to be then on its voyage, was hold to import the condition

of the cargo being then in existence, so that, tho cargo having

boon previously sold by the captain of tho siiip, the cotitruct was

void (g). So a time policy upon a -ihip made in ignorance of tlie

then loss of the ship is void; but if tlie ship exists, there is no

implied condition of its state, and the policy attaches for the full

viilue insured (A). A policy on goods on a voyage "lost or not

lost " attaches, though the goods, unknown to both parties, liavi-

iirrivod safely; and the premium is chargeable (*). An insurance

of goods on a voyage, made in ignorance that it was illoirMi In

reason of war having been declared at the port of sailing, was lield

void, and tho j)roniiuni paid recoverable (/f). A voyage policy,

made in ignorance that tiio ship had previously arrived at the port

of destination, is an insur-.nce of the unknown risk, and thi-

proniiuni paid is not recoverable as upon a void policy (P . I pon

the sanii ])rineiple, wiiere a contract was i,.ade for the supply of

' / ) Marine Insurance Act, 1906, w. 17,

is! 19, 20: Cuchhott T. Biiinett (178S),

'.2 T. R. 763; Law v. Litw (19ii4), 7»

L. J. C. 169: (1905) 1 Ch. 140. And
sec poit^ pp. 1237, 562.

(j) CoHturin- V. Hmtie (1856), 25 L. J.

Kjc. J'i3: .•« n. L. <;. 673.

(h) llarkfr v. Jamon (1868), 37 L. .1.

C. P. 105 ; L. R. 3 C. P. 303.

(t) Bradfoxi v. Si/mondson (1881), .)0

L. J. Q. B. 683 ; 7 Q B. D. 456.

{/!) Of,m V. Bruce (ISIO), 12 East, -'i^.

(!'' Slonf V. Oeetin Marine Iitwr. (18761,

45 L. J. Ex. 361 : 1 Ex. D. 81.

E '
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an article n.-cording to a n.iiiii)!,., whiih coiitiiiiiw! a latn.t ilcf.. t

unknown to both partii-H; it was lield that fho lontruit was to he
taken, an intendo.i by th.- partios, aixonlinj? to tlie saniph' .ic

Hupposod to Ik> Noiind, and without regard to tlic defect ni . And
in tho case of a Halo of foi.r.>d documents and securities, uhich
both parties suppose to [a- }ri>iiiiine, the sab- is void and the price
paid may ,• recovere(l (»; I'pon the same principle a ...ii'traet

for tho sale of a life annuity is conditional upon tlu^ animitunt
being alive at the date of Ih,. contra, t : and the purchase-mon.v
paid in ifjnorance of his dcatii may lie recovered o . If an
annuitj be granted upon the basis of a statement by tho granle.-
of the age of the nominee, it is avoided by an erroneous statement,
though unintentionally so, and the payments on both sides i.iav
bo recovered (p . The sale of a policy of insurance is deemed.
prima fiwir, to be coiiditimial upon the life being in existence (7\
If a policy upon the life of a person be forfeited for non-payment
of the premiums, a power to revive the policy is conditional upon
the then continuance of the life; but if payn'ient of the premiums
may be postponed by the terms of the policy, a payment ma(b-
after the d(<ath but before the exj)iration of the extended time
under the conditions will be eKWtiv<> to save the policy (r). An
agreement made between the assignee of a tenant for life and the
remainderman resiK-cting the timber on the est<ite, whicii the
tenant for life was entitled to cut, in ignorance of the fact that be
was then dead, was held void, because ijitended to take effect

only upon the supjjosition of his being alive (s). Where rent
^ya» paid and received for the occujjation of land under a lease for
lives in ignorance of the death of the persons upon whose li\es

the least dej)ended, it was held that Jio imj)lication of a new
tenancy could arise from such receipt of rentC/}.-A co...mon
mistake of both parties as to the title of property sold may be
asserted in avoidance o^" a contract of sale, notwithstanding a
condition in the contra<t precluding any investigation of the title;

Oh. VI.
Sect. I.

Coiitraotj^

conditionitl

iipun life.

MUiake ari

to title.

{m) Jlniiiiiiwiid V. )'«« J„i/,ii ISST),
-"'li L. J. Q. H. fiiia; 12 Ap. Ch. iSl.
<V>iifinned by Sale of (JtoikIh .Vet. lsy:t,
*. 15,

,«) See mile, p. 69.
(o) StiickiaiKl V. Taiiur I IKii), 2> h. J.

Ex. 11.5; 7 Ex. 208,

(/') Att.-Gen. v. Ra:/ (I.S741. »:( L .T.

C. 478 ; L. R. 3 Ch. .i'97.

{'/) SeotI V. CotihoH (1901)), 72 L. .7. I'.

.00; (iaO;i)2CIi. 2J9.
(;) I'nlihard v. Minhmiti, ($• Timli--

nim't Mutual l.ifr Asscr. (IS.IS), 27 L. .1

C, P. 109; a C.' n. N. S. 0J2; Si.imt v.
freeimiii (1902), 72 L, J, K, B. 1 ; (1903
1 K. B, 47.

(jr) Cm-hiane v. Villit (IS6S), 35 L. J.
C. 3G ; L. E. 1 Ch. -jS.

(<) Dm v. Crago (18481, 17 L. J. C. P.
263 ; C C. B. 90.
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Pah I.

I

M i

MistHkc ill

meoHiire-

iiieut.

Uislsike ill

vttlne.

as wlieio ill fuel v proiuut.* Ih>Ioii>{ciI to tlio |)miliu»t'r uihI imt

to tho seller an suppotH'd («}. Ami ii roiiiiiioii iiiiMtuke of tliiw

kind may entitle tin- purclmsfi- to .ecovi'i' liis punliaso-niont'y, oi

a proportionate part, in spite of the f<oneral rule that, after couipU-

tion, the only rouiedy of a purchaser in i :>ect of title is upon the

covenants for title, if any. )?«v''» •»> ••>•' vindona- . A purchnser

wuH held enlillwl to repudiate u contract for tho sale of o build-

in;? lease, entered into by him in the miMtuken belief that restric-

tive cOMiiuntH c(mtained in u former conveyanci iiad been extin-

ffuished (»/). A contract of sale of real estate may be rescinded

at tho suit of either vendor or purchaNcr by reason of a mistake (d'

both parties as to the acrea^'e. to tlie exieiil of rendering the con-

tract in elfec) sulmlantially diflereni lo thai intended (^): but

words qualifying a statement of the acreage, as " by estimation.

" more or less." or the like, imjiosi's on the purciiaser the risk of a

slight deviation from the (juantity named, and precludes him to

that extent from objecting th"< I"' "»»* niistaken in the quan-

tity (fl). Where an agreement was made for a h'ase of minerals

described as included witiiin a fault " supposed lo run in the direc-

tion shown upon the plan." and supposed to include a stated

number of acres "or thereal>out>- : and in working thi' minerals

a fault was discovered running in a diderent direction to tiiat suj)-

posed and including a niucii greater area: it was iiehl that the

agreement could not l>e enforced according to tliat state of

facts (/>).—Where an agreement wa- made for the sale of a manor

with all the lords rights, in ignorance of both parties that the

manor included valuable wastes and otiier rights ; it was held

that the i)urchaser could not liaxe s|)e(ilie performance, except

with exclusion of those rights {r . So an agreement for the

division of an intestate's estate whicii was made under a material

mistake as to the value was set aside ((/i; as was an agreement

between a creditor and the trustee of a bankrupt in settlement o\'

|i

(/-. lo,.i,tr V. riulil" JSIiW;, h. R. 'J

K. 1.. li'.ti .U,„s V. i-lifof' (ISTll), lo

L .1. I'. SI.-.; liCl.. I). 77y.

f.r) .l,lihM;i V. .Inlmim (1802), :i Bun.

& r. It.'.'. Spf niilf,
J).

«8.

(u, luliK T. ItiHjax (ISS.i). 29 CIi. D.
661.

(;) Itnlit V. Tompsr.ll (ISJl), 'JO L. J.

C. .'I'il ; !• Hu. 'i'^H : Ihirhnm {K'lr!) v.

I'vniii l-ii.>;,:i4L..r C. .'>89; ^4 Hi-av.

fill ; Af**rniitnii JriinnwJis v. IVickchH

(1808 , L. K. 4 Ch. 101 : .Im-nhf v.

Ilrrrlt VMW, Gl) L. J. C. 879; (190'j

1 Ctl. S'lS.

<i! in-icli V. H'-m/i. ../<) (1812). 1 V.

& B. aTJ: I'liUnn,, V. Mill (lS-26), 2

Ruas. .)70. Sco r,„v., V. AV//in (1831), 9

L. .1. O. S. K. B. 1 1.">
: 2 B. & Ad. lOG.

M; IhiriH V. ShcjihiM ilSBO), 35 L. J.

C.ViSl; L. R. 1 Ch. 410.
{, lliimiiliilr V. Sriilc (18.V')), 24 L. J.

I', lis:.; 19 lkn\. lUll.

(</) Coclaiif/ V. //»« (Urxi), 1 \V8. sen.

100.



MIHTAKK. *i9

tli(< (lcl)i, holli |)uitics l»i'iii)f in ijfiioruiUf of loncoaled i)ro|H>rl,v c«. VI.

of thr hiiiiknijit [)•}. So mii iiKri'iiniiil to liuy >»lmn'N in ii com- -

|Mny, in ignonni'i- timt a |H'ti»iim for \vintlin>{ up tlif coniimn.N

hud boon prosonloil, wun hold void J : and lUi a^rooinont to tako

shares ill a coinpuny iiMiiod upon tho Imnin of an ainal^'aniation

wifli anothor ('onipuiiv. whiili \\a> thoii suppowd to hi' vttlitl but

llftol•^val•d^ !<ot i..>ido a^* ullni riri's 1/ .

On the utiior hund. thou<.'h tho pailii:* may bo unib'i' a nii>^tako. Contnota

thoir oonfrnot may lio nia(h' unoonditioiml.and indrpondint of ih'' !,° JSiiuk™*

roal stale of faots: as whi'i'i' a ship was sold and assi<,'iiod l)y a

dood in which tho mUor cnvonantod that ho thon had powor to soil:

and it appeared that the ship liad bocomo u wrook at tho time of

tiio sale, of wiiicli bofii paitio, were i;;noiant; it was hold that

tlio covenant was absolute, and that if the ship hud eoasod to exist

ot the lime of the sale thoie «us a breaeh of tho oovonant; but

if it still existed as a chip, howovef dutiia^>'ed, there was no lu'oach.

for tho covonunt imported no warranty as to the condition of

the ship /( . Where the residue of a lease was sold and con-

veyed, which by a mistaki' in tU" date of eonimencoment was

twelve years lonfjor than >up|)osed at the time of tlw sale; the

court refusetl to reop'ii llie trausaetion. the intention Ix'inir to

convey the entire lea>e / . So \\iiire an underlease was j.'-raiitod.

under a mistake, for a Ioniser ti-rm than tiie lo-^so' possessed, it

was held that the undeilr»see. who mi;jlit have in<|Uired into the

title, had no ejaim to eonipensatinn, there bein>,' no contract for

I'Oiuponsatioii k . \or would a eoxcnant for (piiet enjoynient

necessarily entitle him to damaucs / . The ^ale of a speeilic Saleuf

chattel, if it ''to arciMati'lv idrntilii'il in >iil)-lanee. is :ii)solute.
^pe""*''

J • 1
I •

'1 eriatt<'l.

and independent ol any iiiislak'' or erroneous supposition respix't-

in^' the (pialities and aiiidents of the article «/. Ami .vliero

new shares were olTered I>y a companx and aeci'pled, under the

mistaken supposition that the coniiiany had obtained a contract

reijuiring an extension of tlnir bu-iin it was held thai tho

(«•) A> p. Janig (IN79 , 48 L. .1. Bk.
4-5; 10(Jli. D. 179.

(f) KmiiuixoH'x en- (ISefi , :lii L. J.
C. 177: L. R. 1 Cti. 4:i.».

9 Itniiknf litutlivitiiiiv. Alimu [M'\
,

40 L. J. C.P. 117: L. 1! I, r. P, ni:
ll'i/iiiir'scate (187:)), L. R. 8 Ch. 10n:i.

'A) ««»/• V. Oi'isoii (1838, 7 I,. .?. K\.

124 ; :! M. i W. :iyo.

(.1 tH;//y. llhUliihr l\Hi-; , 1«L, J.
r 1,^)4: _> Ph. .rs8.

'< lliii//,m V. r.nrh 188!) , 41 Ch. D.
103.

/ A'"',' V. Av-vf... nsMo,. 01 I,. J.

U. B. (iil4
: (189'.') 1 Q. B. 910.

«' Sec Sail' t>f ( foods Ai-t, 1 893, .s. ! 4

.
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CAUHKM VITIATINO AOKEEMKNT.

I'Diiti'uil to tukf till' (tliui'i/. wttM ulMuliiti', fur tliut tlu> iiiiotuki'

did not alTu't llif HulHtuiio' ov vulidil.v ui° tli<- Mliurt«(Nj.

Till' pBi'ticN art' uiidi-rHlixid to uonlruot upuii the uuiiiiiiuii liUNik

ol' till' gi'iit'i'ul law, i'i|uullv kiiuwii to both. m> tliut a. iiiiMluku of

law I'uti iiovcr b(« all*'Ke<l l),v oiiu party in uvoidamt) of his afj^rue-

niunt, anil's:* the other purtv won implicated in uuusini; tho

niiKliiki \tij. Thuo, wlicri' h iijtxor tontruilcd to grant u louw for

w'vi'n or fourti'i'n vt-urn, wliirii l»_v it p'livnil rule of U%'iil fonstriio-

tioii K'vi'n till' o|ition tllllll'll'^M'l', he I'ould not iillcgt' in un^twi'r to

H rliiiiii fill' Hporitir prrfonnuncr tliut ln' uiidi'r>tO(>d and intt'iided

till' o|ili()n to III- with ihe li'!«-tiu'; llir iiiiHtuki' iH'iii); not u> to the

terniH, but axtothi'lijful i-llfit, wliiili lir was Imund !o know (p).

So II pi'i'Miii who hiiH bcconic u Khui'i'holdi'r in itcoiupuny in ro.iix'ct

of Kluiri'K illegally iN.iui'il at a diHcount, though ht> eould not hiive

hcfii coiiipi'lli'd to aceopt them, eannot uUoge hii ignorani'U ct' the

hiw ill relief of the liability to ]iay the full iiinoiint of the

siiures //,.- Upon the nunie prineiple u person who has paid

money with a full knowledge of the foelH, but under a nii'<tuke

of law as to hit liability to pay it, or as to the legal validity of

the eonsideration for whieh he pays it, has in general no claim to

recover it back either at law or in oijuity (,r . A miiilaku of

both jiarties as to the legal meaning or construction of the terius

of a written contract is no answer to a elaiiii upon the contract

as it stands, but may be a foundation for ii case for the purpose

of rectifying it, if it does not express the contract which was

intended by them {8,.

Private rights of property, though they an the result of rules

of law, or depend upon rules of law applied to the construction of

'ogal instruments, arc gene;uUy to bo considered as matters of

fact; and if parties contract under a common mistake of their

relative and resjuctive rights, the contract is liable to be set aside

as inapplicable to the state of rights really existing. Accordingly

it is said that " in the maxim ' if/norantia jurifi hand ercusat,'

the word jus is used in the sense of denoting general law, the

lilt I

(h) K'Hiiiilif V. I'ltmiuia, \. /, \ ^litstr.

Mail Vn. ;iHii7). 36 L. J. Q. B. -'«:)

;

L. R. •.' y. B. 5S7.

y) St,,ni,l V Knimdii {No. '1 (ISiUi,.

1.'. Ap. Cm. 11)8. S<H,pol^ p. 234.

(Pi lUnll V. KmiI/i (IS'-J;, 41 Ii. .1.

C. TU ; L. R. U Eij. S.).

'I
Hi- lOiihrmi T.iiir Tnhhx Co. (1889),

.>8 L. J. C. W\ : 42 Cli. I). i)H.

(() 8co niilf. p. 66.

(«) liHham ib't-'i) v. ihM ;178!), 1

Bni. C. C. 92 : Vull.mil (i. W. Rii. v.

Jo/iiH(,n (18.')8), Ii U. L. C. 798. "Sw
iinfr, p. 21.").



MIBTAKK. i<81

tirdiimi* luM of the couiary, but when the word ' /'«* i- iim-d in

the M'liKL- of di'iiotiiig a privutu ri);ht, tliat iiiMxini Iia» no ii|i|ili<

tioii /; ThuH where un ugrciiiKiit wa^ iriudc Ih'>\<'<'ii tin

tcimiit for lifu and the portioin'm of a sottled uotulc under tlu'

mutual iiiiittake that upon tho construction of the Hittlenient t\u)

portiohA wore a prtmiit cimrm'. the lourt having derided that tht'v

wen nut ehur^oable until the death of tlhi tunant for life M<t a!*ide

the u^reenient (u). And a reiiett lenient of family extnteN by the

faiiier tenant lor life and the hoii tununt in tail, niade upon the

HUppoHition that the father had a power of ehar^infr the eMtate>

with portions, whiiJi he purported to release, wmk net uxide it.-

founded upon mistake .r . So a mortira^e areoiint, which had

litfHii settled with compound interest and half-veurlv rentn under

the mutual mistake that ^uch wa^i tho le^ral ell'ect oT the mort-

iraye dcinl, was reopened by tho court and wttled at i«imph'

intert«t {{f).

Hut if the parties enter into an agreement for th*' purpos<- of

Ni'ttlin^'- their rij^'hts with full knowli<di;e of tiie doubts arising

upon them, tho court will enforce such aj^roemont: " Parties may
be erroneowly advised as to tic iiiw, but they may Ix' told ^u

what circumslaiik'e>i the (|Ue>tiuM of law depends, and in what

mode it may be tried, and llicy may dc ermine whether th«'

advice they receive be well or ill founded") whether they will give

up the ((Uestion in favour of the jiarty with whom it arises" (z).

Upon this principle " where family aj^reemonts have lieen fairly

entered into witiiout concealment or impcwitioii on either side,

with no suppression of what is true, or sujfjjestioii of what is

false, then, altliou<rli the parties may have greatly misunderstood

their situation and mistaken their I'isrhts a court of i'(|uity will

not disturb the quiet which i» the consequence of that asjree-

mciit "
in). And a family compromise may bo bindinsr although

entered into under a mistake imlured by a solicitor acting for

all parties, but not where the lesral adviser has suppressed material

facts (6).

Ch. VI.
Mmt. I.

8cttliB«r

doubtful
ri»fht».

() L<1. Wrstbiirv. ro<,;c. v. /'*;**<

, ISBT . L. R. 2 H. ii. 170 : lA. Chrlms-
f.ird, lleaiichnmi, Hxrl) v. Wnm {1S73).

!.. R. (! H. L. Jll.

('O LftiitoH V. f'ltHpinn 'lH.'i4). 'JS L. .T.

r. .i(>.-.; ISBoav. S7.

.• hill, V. Fiiiie {XH-a . L. R. 21) Vai.

(</ /tanirll v. Sinclair {18S0:, 60 L. .7.

V.V. 50: 6Ap. Ctt. 181.

Familv
M!ttll'Illt'Dt«.

,-1 TuniiT, L. J.. Sfiwr V. (iodfiey

18.il . 2:1 L. J, C. 774 ; 5 Dr O. M. *
O. 7ii.

('/: EMon. L. C. fioi-iUm v. Onrtion

,18211. 3 Swanst. 4ii3. Sw Slnpillon v.

Si„,,i/foii 1739), 1 Atk. -i: 1 Wli. & T.
L. 223.

h Sf'-tmrf V. Sfrtcrrf (ISjy). 6 CI. i
F. 911 : Hf RohrilH (lon.-i . 74 L. J. C.
483; (190.5) 1 Cli. 704.

SI
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ClIAI'IKK VI.

tAL'!St:.s VITIATING AUREKMENT.

Mrcr. n. FRAIU) AND JUSKKrUWKNTATION.

S I. CoNTHAl IS IM.KKl) MV Fh\I|I OK Ml,<*KKI'RKSKNT\TI(»N

.

Mi>ri'pi'i •a'litnliiiii— fraiulult-n* .tt'iiliuu

Ml-ri iin-mitatiiiii iif f«it nf luw „! iutciitiiiii— i>f imitive-uf
iipiiiioii - |iriH.| nttUK of (iiriipitiiy

• '•miciilmfiil iiiiii-iliM'lii.iin'-M'llinir chalt.l witli lai''iit di'ftct
-ii"ii-Ji»< liwuD' liy niMliiriif rt'iil ri.tiil.'— Ii^ punhitwr

Ktiiplnviiiciit t.y vi-iiil..r ii( l.i.l.l.r lit HU'timi Siilt- of (^m| hv
Amtidii A(!t- pur ' iwr ilitcrriiiif biilili'ix '.

Mi«r.|ir.». iiliiii.,1, with knn»li'.l(j.M.r f^il in iirnnnini'i' of tut -

in Inlii f of il> triitli- in (..PKilfulniw of Uti iliantrK of lii-.

iiim<tiinri'B tttfiHliii(f truth of n'pnwntiition

Mult ri«lity of r<'p^'W'ntution in iudui'iuK contract partial miii-
rcpri "«'iitut:on

MI«n'pr(>ciitutiou tniolc to p. rw'n« hitvinsr knowlc<])(i' -nli^ncti
upon rcprcacntation- loii.tructivc kiiowhil)fc

t'ontMct» olitiiiniil hy franii of a^cnl limit* of authority -

(lirci torn anil iiifcntit of u|iuuy-fruuil of thir.i party
KI.Ttiim toavoid contiiict imlu.'ctl hy frauil- niodc-i of dretion—

•lt( tiou to altirni contraot—delay in ilotiou
Rpntitution of rijrhtu upon avoiduncc of nuitnict— return of K'»>d»
Hold- iMw-tcitoion of land -action for fraud

Kijfht- aiipiircd hy third jMrtics under voidible contract (foods
ohtaiued hy ful»«' pri'teueiii riMtitution of prop<'rty

I'AOK

r.ii

l:t

•-•17

'*.V*

2.) 7

26'

I

•-'112

I .

Cu. VI This section is conliiu'd to the <iffocU of fraud uml niisropivsiii-

_ _ lion opi'mtiiijf l)ctwe<'ii tiio two piirtios to an ajrm'iu.iil . An
uf/iiciiieiit iiukK' in fi-iiml of u third party, ii 8tran;,'cr to tin;

aKi-eemuit, is aftViHil by tho fraud in a different niannt-r; the
a>;roemeiit is thvn made for a frauihilciit ami, th.-roforc, illeirni

purpose, and is abhjiutely void by reason of tho illogality ..f ihc
transaction («). Tlio contract or dobt implied in hiw ficm
the obtaining money by fraud has boo" dealt with in a provious
section (6). An agreement, appa».nt.y complete and BufJiciont

to create a eontract, may be vitiated by fraud, entitling a pmty

(ff S»€e/«w,r, Pt. in., Chap. IV. (4) See ante, p. 'ii.



WNTKACrH INDirc»:i) HV rMAUII.. 'Oa

III rtvoiil itH nlTiH't liy iiliowiiiK tliut Ih' wnn iiii|ii"«(| to u^^ii-r Ity

till' fntiiil of till- utiutr |mrly. Tlu« iiiiiNiioiiH .en' to Ik- i(•oii-

iiiilii'i'«l iih-; mIiiiI iiiimlitiitoN miuIi riiiiiil an nut. its tlio ]mrly lo

iivoiil hiN iijfrui-niurif ; hikI iinlir wiml i iniiiiifttuiici'i, ami uitli

«lmt I'oriw iiiii'iic . "iiili iiMiiiliiiiii' liiki'N |iliiri'. Till' ili-fitt in

th'' ii){iifmciit I'oiiniKiN ill (hr iitM' piiity iiiliiiiii;; llu' oilier lo

u^rii' li) Homo iiiiMrt'iirimiitittioii or iiiitnir Htalciiit'iit iiili'iitioiuiliy

iniiili' for lliiil |)iir|iiH.'. h ni'iv^Kirily iiivolv.-n a mi., ikf in lira

iwrt^ nv iiiilui'iMl; uliiih, lift iilTi'iiiii^f liiiM onlv, woiilil not vitinio

lii« iivn-rniont: Iml ihcrc in tin- nililitioiiil I'in iiinHiiinir llml iIm-

otlii-r |iitil,v ruu>*i'« till' iiiiHt'iki' for lin- |)iir|io<ii' ol' inliiiiiiif lliii

iilfiiM'MH'hl, MM I till' |iiiify iiiiioiii;; tin- iiiiKltiki' ii tli 'ii furc |(ri'-

< liiiliil I'roiii lioliliiiK till' otln'r Im)uiiiI >
. Tlu' iiii*ii'|iriK(iitalioii

mil* lie riiiiili' liy i>\|ir.'«H worilM or !>> i-ondiii I ; tlii' i|U< .uioii in nirli

riiwi JMiiitr. wlial w:iH llio iiuiiiiiii.,' iiitiinldl to Im- loiivi'Vii il).

Tli<ri> i« II ir*'iicriil |irriiini|)lion of lnw in favour if tin- viiliility

of II roMlrnit; mioniinifly, tin- |M'r«)n ulli'ifiiii,' llmt he liaw InM'n

iniJiKiul lo inli«r info a iiintruit liy framl nin.sf. v'stiiltli.sli the fmt
IIS jiuiiiiiNl till' |iai'l.\ iii'ii\ in;; il e . Ollur i'Xmiii|iIi's of tliin prin-

i'i|>l(> will M|i|n'iir lii'r.'.ififT in iliHcuMHini.' tin- iiipMi ity of fho

piirlii- ' or till' linniiMi of |UfMtf wlicii' iiirLriiiity is alii'vri'<i
'
f/ .

Hill ill ai'tioiis or pro>i'i'iliii;;!< tukon to uvoiij an iiuTii'iiu'iit iiiii'iri'il

lo luiM' lin«n oln..ini'i| liy friml, it is siiltirirnl to piovi' tli' finffi

unil rirf..insliinci's wliiili ii'iidor tin' iiy:rn'riii'iil xoiilulili- in l;i\\.

without iillo;;in;r or provinj^; us a fai't n franilnlinl inotivi' or in-

tiMition iM-yond thai of olitiiiniii!.' the ii^'rii'ini'iil h . Tlw inis-

n>pri'm-nliition iiiiiy Iw niaih' wifli lIu' iimliM' ol' li.'iirliiiiii.' thi"

party h\ his aitinir npon it. ami \rl hi' nol tiif h'ss fiauilnlciil in

its lojjal effect (t).

OB. VI.
Hie*. II.

MlMMf-
Mitatimi.

FruuiIalcBt

iutcotiuD.

I he iniwi'rpiCM'iital ion hy whirl; tin aLrii'i'iiii'iil i- .llrilcd miiril Mi»r»'piv-

'iitatiii

f fitct.
hi' of a matter of fact: a iiiisrepri'-iiitiil ion nl' a inaltir id' iri'Mer.-il

i,( |

(0 Sf('«/'^. )i. -JU.
{il] Stc tii,ft. ji. >.

)7 I.. .1. C. .'I.V.' ; !.> Ay.. i\i. tl.V.'
:
/nr,,.

. Xiiliuhiil hiri mill Mil 11 If lii^ri. IMM),
III 1,. .J. 1". (.'. ;a (lH!ii; A. (-'. 1(*.'i:

U'l.itfhiiH /Iron. V. /I'ln^iii, lilir I

K. B. 4113.

/;. s,... /-..»,
J.J,,

;;«('., 41",,

III) S<c piii.1, p. f)l,>.

(*) Uullcr, J., I'litli-ij V. hiiemiiii

ilTSd . :iT. \l. m: -1 Siiiitli. T.. ('. (H ;

Piiiki., P., Thmii V. /;,.,/..„,/ ls.-,n), J:'

h. .). Kx. '.M.f; ,s Kx'. 7J.". ; /«, ,<-,-.

Sir„ifi,i V. Chlii..l„yil l.„ril) 'IKiii). '.i'l

I,. .1. E. . ;i«2; .•) H. i N. N!MI:

Ki'iiiilly. M. I!. Ship V. r,;,„kill

1^70., ;i!i L. .1. C. >.-..!; L. h. 1(1 K.I.
S.'i. A» III iiii III ticiii fur frimil, hk /.onf,

; L'l. RIaikbiirii. ."<«n7i v. I'hnilirirl-

1H,>*4). ,i:t L. .1. C. !i79 ; 9 Ap. C'h. -iill.
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i

I'ABT I.

MiHrepre-
aentatioii

of Uw.

Private
right".

Misrepre-
ixnUtion of

iiitentiuu.

law, 01- a prouiise to do something at u future tiuio, or u stato-

mout of motive or of opinion, ia not iji general a sullicient

ground to vitiate an agreement.—Tiie law in general is oijually

within the knowledge of all; and thoi-eforo a representation or

statement of a mere matter of law made to a jjerson wlio has equal
means of knowing wliat the law is, thougli erroneous, is not a sufli-

cieiii ground for avoiding an agreement \^k) . Thus w liero an agent
in a ri'uoguised legal position (as the director of a railway coni-

pauyj represents that ho has authority by virtue of his olhce to

bind tlie company, which is a matter of general law, the party

to whom such representation is made must aeoept it at iiis own
riski^/j. And whore tiie extent of an agent's powers is known
t') the otiier contracting party, misconception as to the extent of
the agent's authority will not give a cause of action ^/«). 80
where a person, compotent to read, and apprised of the nature of

a written document, executes it upon a misre))resentatiou respect-

ing its contents, it is nevertheless biudin;r upon him '»;. But
wliere a |)erson in u position of trust or authority or duty relative

to another exerts an undue influence to impose ui)on him an
erroneous view of the law, it may be aground in t(juity, equivalent

to fraud, for avoiding the transaction (o).- -Matters of private

right, though depending niton rules of law and legal rules of con-

struetioii, are in general to be considered as matters of fact, in

referenet' to tlie doctrines of mistake and fraud i pi. Thus the

director.-, of a coiupany incorporated by a private .Vet of Purlia-

mcnt are responsible for the untruth of representations respecting

their stjitutory powers (q).
" A stiilemeiit of fiict which involves,

as most facts do, a conclusion of law, is still a statement of fact

and not a statement of law "; .such arc stat<'ments concerning
pei-soiial st-tus, tiie possession of property and other mattei-s of
private right {>).

A representation of intention as to some future act which is not

performed, tliouirh it may have induced the agreeuKMit. is not in

general a sufficient ground for avoiding it; for a representation

that something will be done in the future is equivalent to a pro-

' Ifiiixe V. r,a,l f.ifr Ansre. (1004).
T:t I-. .f. K. B. a::>, : (l!)n4) 1 K. B. .VW.

(/ limit': V. J-:/!!,,!/ I Loiif) 1S74,. 44
L. .I.e. 2i): L. R. 7 H. L. KIJ.

(«/ Ikiilli, \. Khini (I.urd (1S7'2
, 4l

L. ^. e. S(i4: L. R. 7Cli. 777.
(«, lliiuiilMi V. II M, (1007), 77 L. J.

C.i-i\ lOOS) 1 Ch. 1. Htx CiiilUit *

I'liiiihirliuiil Itk. V. lU-iiini, lilll 1 K T!

48.-).

('., Scf p'^sl,
J).

-IM.

{ />; Set' (ixti, p. '>W.
'7) »/''.«' /..,»('//.« /;/. V. h'ih;,i 1SS4),

r,:i L. ,T. y. n. u:, -. i:) q. b. n. :m).
()•) JcHScl, M. R.. I-:il!//i.'fir!i/ V. Imi-

liuiiliniil [Man/. (l,i;., , 4 Oil. D. 702.
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niise, and the promisee may tako the swuiiiy of u vulid toutract for

tlie pori'ormance. Theret'ori' " it is always ueci'ssary to distin-

puisli, wlica an alloyed ground of lulso rcpiosontation is set up,

IjOtwi-eu a representation of an existing I'ael uliiili is untrue, and

a i)roniise to do something in future, ami to consider what the

bargain is" (s). But a i-epresentatioii nuiy Ijo niiido of an inten-

tion of a party at the time of uonUactin<i' as of an (existing matter

of fact, and as a material inducemenl to llif other jiarty to make

tiie contract; and if such ropresi-ntation is false, it may be sulH-

eient ground for avoiding the contract / . Where a borrowing

company induced a loan by a prospecUi- statinir the object of

the loan to be for improving the buildings and extending the

i>usines.* of the company, whereas it was in fact iutciided toapjily

the mone\ to the discharge' of j)revious lial)ililie.s: the company

having failed, the directors who is-iucd the prospectus were held

liable for the misrepresentation a> fraudulent ii . -U|)on this

principle a person olTering to buy goo<l-. nuist be taken impliedly

to represent that he intends to pay for them, and if he buys with

the prwonceived intention of fraudulently obtaining the goods

by means of the sale without paying for them, the seller may

avoid the saleix): but the omission of a buyer of goods at an

auction to disclose the fact that bankruptcy proceedings were

then pending against him, upon which he is ad.judieati'd a bank-

rupt, is not sulHcient evidence of a fraudulent intention not to

])ay for the goods; and consequently the property in the goods

vests in his trustee in bankruptcy i//. -Upon the same prin-

ciple where a vendor or lessor induces a sale or lease by repre-

sentation of his intention to make improvements, such as roads

and buildings, affecting the property and its value, the court

will not give him specific performance unh'ss he makes good his

representation (r\ And plans produced at the time of con-

tracting showing the improvements may operate as representa-

tions of the intention (rt" . On the other hand the purchaser or

Ch. VI
Sbct. II.

Effect on
specific

performauoe.

•») MiOlinh, L. J.. /> /». /I'or.ll

(1876.. 4.i L. .7. Bk. 70 ; 'h. D. ,").«.

See »«'(, p. 4.

(0 Bowpu, L, J., Kdyingtun v. Fitz-

mminrr ( lS8.il, m L. J. ' C. 6,50: 29

Cli. D. 483.

(ii) Kfiiihiiito» V. FifziHtmnrr (lfi8.5\ ."j.'j

L.'.T. C. ViO. jnrh. D. 4,'>9.

(j) Kiiiqyfind V. Menu (\Mti\ 26 L.J.
Ex. 83 : ! H. & N. 583 : Clomh v. L. *
.V. W. R>i. (1871), 41 L, .1. E.X. 17:

L. K. 7 Kx. -lit. Sjk' Uinil-ri'Oil St I'u. T.

inir.CH^ 189or, 64 L. J. Q. B. :i08

;

|189.'.) 1 Q. B. .V21.

>i/ Ex p. U7,iHahr (187.>), 44 L. .1.

Bk'. 91 : L. R. 10 Ch. 446.

(.- Jiraiimoiil V. lh(/.r.s (1822 , Jaciili,

422 : .Vi/im V. tl'ulmti (18.il), 1 Sim,

N. S. ;i2':!: iMnwir v, /»i.r..« (1873). 4:i

L.J. C.20:i; L. K. UH. L. 414.

fl) Rn,„l„ll\. Ilnli {Is.Mi. 4 DfG. i

1

i
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CAUSKij VITIATING AGREKMENT.

k'sst'e iiiii^ rluiin spi'i'itii' pi'i'foriuunec with coiiipcuMation for the

iiituiided iiiiprovcmcnts {bj.

X inisit'pi'i'sciitiilioii of tlic motive or objw^t iu iimkiug a con-

tract alVonls no <ifr()un(i for avoiding it: tlie uiotivi' in making

a contract l>cing in gcni'ral inimatcriiil \c). Thus a false state-

ment hv a purchii- that au intendtnl ])artiier of his would not

connent to give a ger price, was lield not to alfect tlio .•'ale

(the purciiaser I'iiiling to show damage), though the buyer after-

wards cliargeil the property to iiis j)artner at a larger price v^rf).

So where a lessee contracting for a h'ase stated that ho intended

to use tile premises for a purpo.se which was lawful, and after-

vvaixls used them for a dillerent and unlawful purpose, the les.sor

was not entitled to a\oid the lease and recover the possession [e :

hut the lessee might he restrained hy injunction from doing acts

iu hi'cach of his re|)rescntations ^/;.

Matters of o|)inion, stated merely as such, though erroneous,

alloni no ground l\>i avoiding an agieement: as in tl. case of an

insurance of :i ship niaile upon a letter from the master expressing

his o|>inion of tlie >afi'l.\ of a port \<i . So the statement in the

prospectus of a railwax company, that there was no [)robability of

any rival line heiny c.n ried out, was held to be a mere conclusion

of general opinion, and not such a misre])resentation of fact as

would avoid a contract to take shares made upon (he faith of

it /)\ The liability of the seller for statements respecting the

value of llie property sold depends upon the same prineipU': as

where it was stateil in particulars of sale that the pi-o])erty was

"of estimated nnnuid \alue of 100/.,"' and such an estimnte was

in fact made, though evid(>ncc was given of the value beiny oidy

200/.. it was held that thei'e was no such lisstatement as would

give a claim foi- coiiipensation « . Ihit a false statement by

the vendor of the price that he ga\e for the property would be

misrej)resentation of a fact k : us would a false statement that

S. ;ii;i: Itr rhifni,! nsss .
.".8 L. J. C.

26H; 4l)('li. D. 4.>.

:«) IViicnrl.- V. /Vww,« 1H4N
, IS L. .I.e.

57:11 Hcav. .3."):).

V) Iftlliiitm V. (:fii'i;„-ilinr \»Xi\ -2

L. J. K. B. 101 ; 4 n. At Ad. «21.

;./) rmiuii V. h'ri/.s I'lSld), 12 East,
632; (1812;, t T.iuiit. 4S8.

(m yn,i V. 11,/! ISol , 2:1 L. .T. C. P.
18.1 ; Lit". B. 207.

(/; llifiiiutt V. S,i,/I,, ISO-;, U Ve«.
S26.

('/) Aiiiiri-fiiii V. I'mitie Fin 4- Mariiii:

iiisrf. (1872;, L. R. 7 c'. r. e.").

[ti] Xrtv lU'UHsiiuk Ril. V. Vdtniht'ih'e

I8f.2), ;il L. J. <:. 297 ; U H. h. C. 297.
n) Hi' lliirlhiill iiml r/iuvto- (18881, h'l

L. J. C. 421.

{In h'etif V. FmhiiM l.nnil St hiick.
imikmii r„. ,1867), L. R. 4 Eq. 088;
rcvenwd on other jfT'iunds (18(J8), 37
L. J. C. f.5,1 : L. R. 3 Ch. 493 ; Lmioai,
l',i,„i,u,„ r.;. V. ll,„d >1.n74, L. R.
.I P. C. 221.
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u third pai'ty liacl offered a certain prico witli :• view to got the Ch. VI.

purchaser to give a higher price (Z); and (so u false statement ' '_

of tiie rent at which the property iiad been let ^m). On the other

hand, a buyer is not liable for misrepresenting tlie seller's chance

of sale, or the probability of his getting a bigiier price for his

eoniniodity tiian that olTered(»).

Kepresi'iitations in vagui' and general terms in eomnu'ndation Kxpn-Bsidus

of the subject of agre.'ineiil, not importing delinitc statements
|,'f,^™p™i],.

of fact, are not sullieient ground for avoiding the agncment; turn.

nor in general for refusing speeiiie i)ert'ormane<': as the repre-

sentation l)y a vendor that land was "uncommonly rich water

meadow " o ; or upon tlie sale of an advi)ws(ui. tiial "
ii void-

iinee was lik(>ly to occur soon'"(j>). 15ut a representation ujjon

H sale ol' growing timber that the trees were of an average size

approaching fifty feet of timber, it a|)pcaring in fact that they

averaged less than thirty-live, was held to be a sullieiently definite

misrepresentation of fact to disentitle the vendor to specific per-

formance V/;. And a descriptic of properly as "well supi)lied

with wati'r," where the imly supply was from waterworks upon

]>ayment of a rate, was held to be a representation of fact and

not of opinion, and sufficient to avoid the sale ;•'
.

So a de-

scription of his tenant as "most desirable' imports that the

vendor knows of no facts hwlin^' to tlii> conclusion that he is

not (s).

The prospectus of a company generally ( onlaiiis representations Pmsptctus

made on behalf of tiie company for tiii> inducement of tlie puliliu
"f «on>P"n>

•

to take shares; and if it misrei)resents any material fact, or con-

ceals any fact material to be known, there is suflicieiit ground

upon which a shareholder may avoid ills coutracl to take shares or

may apply to have tiie list of shareholders rectilieii by the removal

of his name (/\ "It is essential that there siiould be iiliirriwa

fide.<!, a most complete disclosure of tiie facts on the pari oi' those

(/i !/,///.«< V. .V.I/,,- 'ISS'J), :>> L. J. C. (1S40\ 1.-. I,. J. C. 3?,-l .-I Haro, 29S.

;iSO- "2Cli. T). VH. ' ('• A"/'"'"/ V. llli„,,.ii,.th ilH(iO), 29

Im) l)i„.„m-l.\. Il„l',ll (ISfifi), 'iii L.J. L. J. C. lilt ;
> De G. F. & .T. 248.

C Hfi- L R 2Ch.21. (»1 '<iiiitl, V. l.,ii,il mil llmn'e Prop.

'(«^ iw eii,:' Vrruoii v. A'. v« (I8I11). 12 fa,-/,. (1SS2U 28 Cli. D. 7.

Ea^t ,;))( (/' (;„ti;il 11,1. of V,iii::i(fli v. Kii-cU

(r,,'.W v.//«»»'H(182r,!, -.L.J.O.S. (1807!. ;!ii L. J.'C. 849: L. K. 2 H. L.

(' 67: 1 Sim. l.t; (ls29S 1 R. i- M. 99: lt,-.-f!!,i;,t:„. v. S„,./l, (1870), .59

l.)8 L. .1. C. 849: L. R. 4 H. L. fit : /W
'(v) 7Vi.!n,v. .YrHwmJf (18l3),:iM.r. v. ff«,)i,.7 (1873;, 4:! L. .T. <". v.); L. R.

-04 {; H. L. 377 Sec tlic |)ir..rt..rs' I,in-

(</; lllOOll : l.ll,-ll V. JtOlllil/,' bility Act, 189J, /,o^^ p. 249.
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Paw I. who induce tlio public to invest thoir money "
(«). But a niorciy

exaggerated statoment of the l)|•o^sJK'ct8 and advantages of the lom-
pany, resting in opinion only and not misrepresenting any precise
or definite fact, will not entitle a shareholder to avoid his ron-
tract(x). The eonstru.tion of a prospectus is for the court and
not for the jury; and a siuueholder cannot claim relief for his own
mistakes in reading the meaning (//). And where a jnospectus is
ambigucus in its terms, fh,. plaintiff, although probably entitled
to put upon the prospectus any interpretation wlii.h it may reason-
ably boar, must prove in what s^-nse he understood the expn-ssions
complained of (.- . Ipoi, these principles a statement in a pros-
pectus that more than half the proposed capital had been suh-
scribcd, when in fact it had been merely subscribed by an agent
under en arrangc'ment for allotment to "future applicants without
any liability on his part, was hdd to be materially fraudulent („
so a prospectus stating, contrary to the fact, that certain i)er,M„.s
named were directors (fc); or that the directors had taken a large
amount of shares (c\ but the omission in a prospectus to staU^
the fact that the dirwtors had taken a large amount of shares was
held to bo immaterial (r/;. A pn)sp,.ctus of a company for ,„n-
structing a foreign railway was hold to be fraudulent in omitting
to state that the concession was in fad to Im; purcliasc'd for a
large sum, and in stating that Ihey had made a contract for the
required works "at a pric<^ .onsidorably within the availabl..
capital " wiiile the price in fact exhausted the capital (c). So a
false statement re8i)ecting the purchase pric- to be i)ai(l, or i(s

appropriation among flu- vendors or promoters, entitles an investoi'
to repudiate his contract to take shares (/); as is also the case

III h

(«) WlKll, V.-C, «.,v, V. l:,l„f,; /„.
veilumil A'(/f.(lS()7), .'JU L. .1. (.'. ."16; L. R.
3 Eq. I06; Chelmsford. L. C, Criilra/
RiJ. 0/ I'emziiela v. Kisth :lS(i7\ lift L. J.
C. 852; L. R. 2 H. L. IIH.

(x) lieiiton V. Miuiicil jlSOO , :i.> Bear
652; L. R. 2 E.]. 3o) ; II:11„„mv. T,„hr
(18S4), 13 Q. B. D. 502.

(//) Mwre V. Krijlonires Co. IHSB , .50

1.. J. Q. B. 2;t.5.

(-•) S,nith V. Ckudnicl: (IS84), :,:\ L. }.
C. 873 ; 9 Ap. Ca. 187. Sre J,<hi,id v
Lkinjsluii (1871), 11 L. .T. Q. B. 201 •

L. R. S H. L. 395.
(ff) floss V. Kitulea hinntni'iit Soc.

(1808), 37 L. J. C. 873 ; L. R. 3 Ch.
682; S. P. Aniim.ii v. S'nitk '1889\ i\
Ch. D. 318.

(/') Jlnlhn'aeme (1883:, 23Ch.'l). -ll;)-
K'lrheifa mjf (1892), 61 L. 3 . C. 711

'

(1892;3Ch. 1.

<) Ifeiii/eisoii V. r.imii 1867), L R 5
Eq. 249.

(rf) Piilifoid V. nichniili 1853), >•>

L. J. C. .5.59 ; 17Beav. 87.
(') Ceiilrat Uij. of Vnuziuht v. Ki;-I,

;i807), ;ie L. J. C. 819; L. R •>

ri. L. 99.

(/) I.'inghamv. Kmt Wheiil iliimni r.,

1 1808). 37 L. J. C. 253; Kn,l v. f,;,'.
hold [.nnd and nfiekinaUimj Co. (1867 ,

L- R. 4 Eq. 588; reversed ou other
Kroundu (1868), 37 L. J. C. 053 ; L. R.
3 t'h. 493; Lindtay I'ltro/tiim Co. v
H>,rd 1874}, L. R. 5 P. C. 221.
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where a prottpectiis represents that a busincsH or pro|)erty iiboiit *-'"• ^^
to bo purchased by flie company is in a llouri8hin<>: condition,

whereas in fact it is insolvent or worthless (7). Hy tlie Com-
panie!4 (('onsolidiilion ' Act, 1908, 8. 81, every j)r(>spcctiia inuNt

contain particuhirs respwting the nionioranduin of assoiiation, tin;

sharet*, the dircctorn, the Hubstribers to the nicniorandum of asso-

ciation, till' vendors to the- company, payments in respect of pre-

liminary expenses sind disl>nrHenu)nts, and the dates anil parties to

material contniels: nnd piirties cannot contract themselves nut

of the Act h . \'oh-e()m|)lianco with the terms of this section

does not entitle the iippliciint to repudiate his shares, and hnve his

name removed from the rejfister of shareholders (/ . Where direc-

tors go to allotment upon the applications for snares short of the

number lixed as a minimum, an allottcv may rescind within one

month after the holdin<; of tiie st^itutory meeting (A').

The active coneeidment of a material fact liiis the same efl'eet ns ' "ncfalmrnt

an express misrepresentation in avoiding an agrtH'ment induced by fa.t.

it: as where a person sold a vessel with all faults, and before the

sale had jdaccd her alloat in a dock for the purpose of j)rcventing

an examiuatic: >f the bottom, whic^h he knew to be unsound, the

sale wits li.jd to be voidable (i).

The nou-dirclosure ol" a material fact of which the other jiiiity Nimilis-

is known to be ignorant may, under the circumstances of tiio ca: ', iii.it,ri;ilfa(t.

bo equivalent to an active concealment; for it may have the cH'ecl

of impliedly representing that the fact does not exist, or of render-

ing the facts disclosed absolutely false (m). The general principle

has been thus stated: "(Jood faith forbids eith(>r party, by eoii-

cealing what Ix; privately knows, to draw the other party into a

bargain from his ignorance of that fact and believing tlu; contrary.

But either party may be innocently silent as to groun<ls open to

both to exercise tiieir judgment upon. This definition of cone rai-

ment, restrained to the ellicient motives and precise subject of any

3t

I

(g) Oiihn V. TiiriiHiiirl l.S(i7i, ;{6 L.J.
C. 949 ; I.. K. 2 l[. L. 3J.) : «,,.«, Hit;;-

I'o.v. .Smilli nniW', :ty L. .T. C. S19;
L. K. 4 H. L. 64.

(/() Ilrooles V. Umisai {19()(n, 7.'> L. J.

C. 430 ; (1900) 2 Ch. 129.

(i) Re U'imb/eihii ali/ui/zia, ltd. (1910),
79 L. J. C. 481; (1910) 1 Ch. G'iO.

U-) Companii.H (CmiMilidatinn) Art,
196s, g». H.-), S(l. 8cp .tiisfif ^ McLean''

Cloimx 1908), 77 L. .1. ('. 79(1; lUfls)

'1 Ch. 22«.

{/) Scliimdrr V. ll«ilh (i813 , ;j Cimp.
aOU.

Im) Pendred v. (InjHlh (1741). 1 Bni.
P. C. 314; PhiUiiif V. Foj-all (IS72', 41
L. J. Q. B. 29) ; L. R. 7 Q. B. 666

;

liarakk v. liiigtinh Joint Stock Hank
(1S67), 36 L. .T. Ex. 147: L, R. 2 Ex.
259; Gordon v. Street (1899,, 09 L. .).

Q. B. 4."); (1899) 2Q. B. on.
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»•*" I contract, will generally hold to make it void, in favour of ti.e j,art.v
misled bv his ignorance of the thing concealed "

(«). -Mere non-
disclosure, apart from circumstances importing a duty of inform-
ing the other party or rc-mlering the fact material for him to know,
18 not sufficient ground for avoiding a contract. Where a governess
had been engaged under a written agr.'einent in which she was
descnbcu as " spinster," it was held on demurrer liuit the mere non-
disclosun^ of the fact that she had Ixrii inerried and .livoned, was
not material, as there was no allegation that th.re was u fraudulent
conc(>ulnient (o) So with a promis.> to many, it was held to ho m.
ground n,r avoiding th.- contract that it had not been disclosed
that th. promisee was at the tii )f the promise und.T a pre-
contract to nmriy another person, tiieie being no express aile.'u-
tion of fraud (/;): or that the promisee had at one time been
insane and conlined in a lunatic asylum (q). Hut a promise to
marry a woman isimjdiedly conditioiialuimn the fact of her being
chaste, and tlieivfore the non-disolosure of immoral conduct wouhl
render the contract voidable (r). In contracts of insurance gene-
rally, it is a duty of the insured to disclose all facts material To the
risk insured

: and non-disclosure, without further evidence of
fraudulent int.'iif ion, vitiates the contract (v). And a similar
general rule applies between members of a partnership r/).

chaMefwith ,
'^

'"^''"" knowingly selling a chattel «ith a material latent
latent defect, defect, without disclosing it to the buyer, entitles the buyer to

SellinK-'with
•''°"' ''"' «''lt'; though upon the sale of a spjcilio chattel tliere is

aJlfaultj.." ^" ge»f'ral no implied warranty against latent defects f«). The
seller may expressly stipulate that he soils "with all faults"; it

is then immaterial what faults exist, even to the knowledge of the
seller, unless he fraudulently conceals the faults 'xO. But the
diatte] must answer to the description by which it is sold,//).
Thus on the sale of a vessel described as " copperfastened,"' to

(") /''/ CI,-. Ciif,,- V. /Iim/i,,, i\76(i\
.i Burr. lyiO; Kiii)tlit-Br.i(r. V.-C,
XiUlioipc V. ilutqnh (1814), 1 Cull. C. C
221.

(») Flehhei- % h'l'" (1S72\, 12 L J
Q. B. Si.

(p) Jl'-chtii V. Ilnuii (18(i()), 29 L J
Q. B. lO;,; K. B. & E. -!«!.

('/; Half,- V. Ciiluiiiilil ISGl 30
L. J. C. P. ;)f,4 ; 1(1 c, B. N. S. 121.

',>) Cdckhurn, C. .1., lUichtii v. lUunn
{Vim-. 29 T.. .1. Q, B. lOS

; ji. B i: E
97(3.

(»; See/;',»^ p. 271.
f') Partncrsliip Act, IS9i). «. 28- /,««•

V. Lmr (19W), 71 L. J. C. 169; (1905)
1 Ch. 140.

'

(«) Sale of Oimds Act, l'*!l.'l, hh. 14,
CI, Hub-(c. '2); F.mm-rl,„i v WatHifirl
(1SC2), 31 L. J. Ex. l:i'.P; 7 H. & N.
584. See as to warrautics. ;)/..v^, p. 265.

(j ) Hai/!, h,h V. Wnlln-x
i

x 1 1 ), 3 Camp.
154 ; fichn.M,,- v. Ihnth (1813;, 3 Camp.
606.

(/ Saifi.f IJuodM Aci, iM'JS, »s. 13, 14.
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bo tukun " with all faulty without uUowame for any doffcts what- Ch. VI.

soever," wiiich was uoiistruoil to iiiuaii only sucii dofutts us wore —'^ "'

consislunt witli thf destiiptiou, un.i not tocxciud.; umisdi-seription
in tlio VL-ssel not boiug "copiKjrIastenod '\;). Where a vessel

was sold undei- the description of "teak built, A 1, .tc" to Ikj

taken 'With all faults and witlioiii any alh)waucu for any defe(!t

or error," tlie ailditionul Ktipuhil ioy against 'error" was held
tc extend to errors of dosiription, and the seller was n.>l res|«insihlo

for the ship not being as descrilM-d a). The sale of a ehattid V^xv.it M^t

.

with a iialeiit defeet, wlif.-re the buyer has an opportunity of ia-

epeetiiiff it and relie- upon his own iu'lunn'Mt, i> valiti, and the •

passive aeipiieseonce of the seller in tlii; erroneous judgment or
Bclf-dcception of the buyer does not entitle the latter to avoid the
6alo(/>). Even an express warranty does not in ifenoral ineludo

I)atent defects, which slu.uld be obvious to tiio buyer at the time of
tiio sale (r).—But if the seller knows the buyer to lie acting under Mistake of

a mistake concerning the subject of sale, and does not undewive ''">"• known

him, the silenc<' of the soilor, as a means of misb-ailini,' liim, may
amount to a fraudulent eoneealment and entitle the buyer to avoid
the ealc(rf). Where a i)erson em|)loyed to sell a picture had
refused to state the name of the owner, and after becoming awaro
that the buyer was under a delusion as to the ownership v.iiieh

,.nhaiiced the ])riee. did not remove the delusion, but took advan-
tage of it to eileet the sale, it was held that the buyer miuht avoid
the sal(^ as induced by fraud (e).

Upon the same principles a[)j)lied to a sale of land or real estate, Non-diH-

tho non-disclosure by the vendor of a material defeet known to him
',!'™jor of

in tiie title, or in the subject of sale, or of any other material fact, r'"' '•"*tate.

would in general ontitlo tlie purchaser to avoid thosale; and not-
withstanding conditions of sale expressly providin;; that errors

and (.>mis<-,ions should not alToct the validity of t!io sale ,7); or

--) ><li'i,l„rd V. h'.fx Ihjr. .-) I!. \- ls:i,. 1.1 1,. ,T, Q. ]i. ...,1.
f^ j{ (J

^\i'i- 21". (^ 1! .-,.7.

'./ T<;i!;r \. «„//,„; I,s.-,ir , Jd f., .T. . KIl.iil»ir..iiirli, < . .[. |,siC^ 11,11 v
hx 21 .

.-, Kx. 77!'. r,,.,.,,
\ si.rk. cii: h- ..xplaiur,! l.v

/.: Il.stn'lw. n,..,,^ 1S.;_' . :!1 r..,T. .I.vsU. C. /,-,,,,. V. l:,.l.,,.,„ hJ)
Ex. :{JJ ; III. \- ('. '.M: S;„:/,\ ll-,!,,. ;s.-,| . -ii I,. ,). (•. p, ;s ; 111 C. H
isTi

.
I'l L. J. U !;. I'll . [,. |{ li

Q. H. M17.

'< .S.ilr. (if (in .(Is A.-', is'.i:;, s. I I,

Buii-s. li. M.,,;i,u„., V. ir,:,/,i li;ii ,7
Bii.L'. r.iil

: Is.-.J', I I. .r. c. V i-<,
*< II ::.. l.".! : •!./.:./., . V !/....,.. Is^x
2^ 1. .1. i) V. >': 1 K. .V K. i.

•/ C.i.-kliiini. (". .r., v,,,'/, V, Hm/Iik

I..

1.1 L.I. ri,pimsf,i-.i. r,,i.- V.
'."..../ •1S7:! . C! L. J. C, :i4; I.. R. (;

11. L. 3'>'.

/'. \.ii,,„)h-,,„ /;,•;,/,. (',, V. n,it' ,

ISSi; .
,•.-,

I,. J. 1^. 1!. .'Sii: ],; {), I; |)

77- .

':.,:: V. S-" IHOJ , -.:, I,. .1. (

17-"'
: l'."M.- 1 Ch. ;i:j.j.

I

i
r

li
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i !

Part I.

Ppfi'ct in

tillu.

Clmr^ri'M all I

ini'Um-

braiiu's.

RiKhtn and
l'<lUitj(-H (if

teuanti.

exproHsly rcijuiriiig lucts to bo ussuiued wliich the vcntlor knows to

lio lalso (y). Tlius, whoro u vemlor did not disclogo tliut lie Imd no
tit III to part ol' the land wold, whitli ho knew to be an oncronclinient

upon a common, the cule was annulled and vendor (inhrril to repay

the purchaso-monoy and all costs and ox|h)uso8 v^j. And wlioi-o

the lessor of a inino ilid not disclose tho fact that a mutorial jiorf ion

of the mine was under land between high and low water mark to

wliich ho had no title, tho least; was set aside at tlie suit of tho

losseo, who had no means of knowing tho defect (/). But in the

absence of fraud tho purchaser nuist accept tho title ami proi)erty

nt hi« own risk, and after taking the conveyance his only

remedy is u|)on the covonunts for title contained in tho deed;

or upon N])ecial stipulations against dnfects of titlo or ermrs of

dew'ription, if any, lontained in the contract of sale /,).

—

Mortuau'es. charges, or incumbrunces upon the projierty sold,

aro generally matters of convt\vance if capable of l)cing n iluemod,

but if there be fraudulent (>oiKva!nient, whotlier capalile of

redemption or not, tho i)urcliasor is entitled to avoid the sale

or recover the amount of any damage he may sulfer 7): an

where the vendor represented the property to be subject to an
annuity, without disclosing the fart that it was L'r.inlcd for four

lives {m ; or concoali'd the fact thai the (iroperty wa> subject to a

largo annual charge for the maintenance of a river wall 'n). But
n vendor was held excused from disclosing a claim which had l)cen

made against tho property and not pursued: though afterwards

prosecuted against the buyer (o). -Upon the same |)rineiple a

vendor is bound to inform the purchaser of special rights and
erpnties of tenants in possession of the property sold, the cnnstruc-

tivo notice arising from the state of tho possession havinir no

apjdieation between vendor and purchaser: as in the ease of a
vendoi of a public-house, who described it as in the occupation of

(,,] Hi' limi.nl,, fisro), IS L. .T. r. V. IWvrk [\HW,\ -.v, L. J. C. T.jl I.. R
S7; IJ Oil. D. in : hlnih^iii V. Kin.- 1 Cli. .•i7;i. S." /.»/«, pp. «!'.i, 227.
I'.inii), "'i L. .1. C. »64 ; (I'.HIO) •_' Ch. (I '/Wmnut v. f7,iii,i/,';;wini, (1827),

17S. 1 Y. \- .T. 419: s;,ri/ v. *•%/»*«/ |s71),

(//) E'lii-itnh V. Jf'I.r.iij flSl')). (J. 4ii I,. .1. ('. :>'.K,
; Tnn!ii,,r v Itullou

f.Kip. :!nS; '1S18, 2 Swanst. '287; 'is:2), 42 L. .T. C. 177; L. U 8 Ch
S. P. }l,nl V. Siniiii, {1877), 47 L. J. C. IIS.

i:
; 7 <'h. n. 42. (.»i lh-,,„l.,l V. .l/.r. lS.i4i. 23 L. .1.

f,i .l/ii«'v)i V. //'»/ .U:sli,>i '„„/ ,1,1,1 ('. .-,is; 2 Sin. ic C 22-J.

/,..), Co. ilS7'.), 4') \j. .1. C. P. 4»I ; 1/1 Slinl.i/v. Siniit.iii I7S.-1, I Bro
1 C. P. D Il.>. C. 0. 4 4ft.

Fiiiiil V. G'lii'll IS2i) . S L. J. 'r Iln.iriilir V. <iiiii/i/iri/ ISSII), :tI '.-I} It
J

M •" ' ' 't • - r •' ' r r i t, t ' I ^t/ « *' .MJ9 V« '" 1 1 > 'iri r\

o. S. K. 15. 7cj ; !iB. iC. 928; nnnif Ap. Cii. 925
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i

a tenant witliout stuting that it wns uuilur leaau to a bnwer for
uiiex

an
«1' pel i yeur.-i, aiiil tlnTt-rorc was rpluMiMl s|ii't'ilie

Oil. VI.
skct rt.

IMsrformunce u^'uinsl ii purrlmxr who l)oni.'ln it lor his lui^ii

bi'i
a D-fwui

•wi>r witliout notice of nu..-ii Ifu-i" (/» . -Upon tliu Uttinj,- of

1 iiiml, thorn is no iinplii'd rondilion or umrunly tiiat it is P"'"''«'|"-

lit for huhitatioii or for iiiiv otllor |)iupos(' for whicli it in

.uken (7 , or thill it will contiimc so dininir thi' trim / .cxicpt in

tho CiisoN fuliiiin^ within set. 7") of tlic llou.iiiL' of lli,. Workiii;,'

Classos Act, 18!t0(.s,. Bm i,, lli,. |,.|tiiii: of a fmnislir.l hoiiM. fo'i^'

ininicdiiit.' habitation, it is Jirhl to Ur an inipliod loiKlition thut the
house, including' tho drains and fiiriiitiiiv. an- ihi'ii in a hal)itiihh'

ntat()(/;. The fact of a piiivhiiMT huvini,' in i-iioraiKc of a
matoriul defect may l>e a (hd'em e to a hill for -jki ilji |»iioiMiance;
tlioiigh tlie eirciiinstaiiics may not entifh' liini to avoid the ron-
tract (« . And a positive n iresentation made ns to thi- siate of
repairs upon the sah' or lea*' of a house may lie a u'lound in ecpiitv

for reipiirin-,' the vendor to make f.'ood the repieseiitatioii or to

allow ooni).en>ation for defects (r
, and may in law amount to a

warranty -fiviii-.' rise to a claim for dama'res (// . [n the ease of
a demise of a mill, with a contract to supply power to work
machinery in tlie mill, there are two subject matlers. and dainiii:.'

caused by an imjiroper supply of power will <,Mve jjse lo a rii.dit

of action (r . A \eiidor is in irerieral under no ohiiyation to V.ilu.-..f

disclose aiiythin-,' alloctin',' the value of the pvm Iv m/ ; the price I""''"'>'

at which ho has himself purchased or contracted to purchase the
subject of salc(//;; but if he misrepresents the pric(> iriveii, il

is a fraud upon tho purchaser (c); and if he stanils in a liducinrv

Ilia.

p) rul.ill.u \. lliihi 1s74M:!L. ,T.

('. il'i.'i; L. 1; II (')i. 447. .So U'iul v.

/."./ VM<-1 , 71 L. .1. C. -'M: '['M>2 1

C'li. 4iH.

./ S'ltiuiiv. T.ii,,,!, i.si:ii, ::i L. .1.

Kx. 17: 1.' M. A: W. hi; /l„,f V.
»r „/»../ (l'*!!^ I'i L. J. Kx. l-i'.i: }>

M. ,\:W. CH; A'.'^«v. r.„/„,/„„
J.,,,;!

;l-''l,i. Jii L. J. ('. V. 7ii; 10 i'. n. .•i!)l :

M"iirlirst.r U',iffhn'i.<e Cti. V. Ciiif IHSD'i,

lii L. ,). C. P. Ml'.(; .-,('. P. I). M-.
r Ar.l.,, V. /•«//,« 1S41'). 11 L. J.

Kx. :\M; 10 Af. ,V- \V. .VIX.

:«1 ;/'///,, V. I{„l.hs ;1,SSU), .-,0 L.J.
li. B. !i:i

; j:) il B. 1). 4.IS

It, s,„,ih V. Miiii-iM. 184:i), II M. &
\V. ,!

; ll'iUii V. F,iifh.Uiill,.i, flS77),
111 L. J. Q. R is'.i: J Kx n :i;ir,.

II) Scf «///.. \\. 2J.i.

r) llriiiil V. Miint (ISlo , G. Coop.

17:i; l.'i.Hiif V. Ihiiiu ls7:i, i:i (, .1

«'. ^oii: I.. I{. liH. \.. 111.'

//; //. /..;.»„//, V. i;„i.,if..,;l liKMl, 7I)

I.. •!. K. B. .'i;'.:) ; I'ln 'J K. H. ix:,.

(,- lliH'hif Ihiu. V. M,),i,lt'r ,v '".
l"Oi'\ :.') L. ,1. K. H. S'll ; f!;i]i; 2
K. It. :ah. Cn. inm.lv. I\,f,,,n- M,ii>W
'". Is.Jl , ^:! L. J. C. P. Joy : 1 1 c Ji

t'JS,

'I AMiiiHw .s'/i'..,-,/,,- ;is;V.>i, -11 L.J
'.'. -;{.): .•irtif. >1S.")1 .:) DiMl.iSni. 44S

/.) ^;.„vA,««, (1S71 ,4^ L.J. c. s:t;

1 Cli. D is:!; '•,„„/ V. /•*,//,;« (1S7« .

I'lL. J. f. W. :i(;ii. I), -li
•'• Knil V. frirhM I,i,i,.l n,„l Urirk-

iiiiiliiiii Co. :18«7,t, I,, i;. 4 K(i. .iH8

;

rpvirsc.I on oilirr ptohikIm ilstis, ;t7

L.J. C. C-jl : L. R. :! Ch. 4!):i : l.i\,-l~„,,

IMruh'uii '„. V. W'(n/(1874
, L. R '.i

P. C. :;ji.

K y

jy
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CAU8EM VMIAriNti AUKKKMKNT.

rclution to the purclm«c>r, an trustuo or UKi'nt, hu in bound to tim

fullest «liwIo8ur« ((/). Mor iIoch u voinlor in ^ucrul iucur uiiy

liubiiity l>y inMtiting a luero opinion of tlm vuluo of tlio propi'i'ty

not amounting to an intuntionul niiiwtuti>ni(>nt (c). liut N\lii>ru

a vuudor put up for itaio by auction property di'^'rilxMl as uit

intercut in u partnursbip, knowing tliut it was wurlli nothing,

and it was bouglit by u purcliasur in i^nuruntt' of tiii' ciiciini-

stuiitt's tlmt rendered it of no vuluu, thu sab.' nus sot usido (/;.

A purchaser is not bound to give tlio vendor information of

fails which may intiuoucu \m own conduct or jud^'mciit wlun

buru:uinin); I'or liiit own interest, unless he undertakes ur profcssL's

to I'oiumunicato tliem ^fifV Thus when' a lirst inortgagoo with

power of solo piirchaf»cd thi- interest of a socond inortgugi'c at a

reduced sum witliout disclosing that he hud uriatigcd for a suie

of the property at a price sultieicnt to cover both mortgagee, the

transaction was uphold [h). On the other hand, where tlie pur-

rlittscr, whib- communicating facts allecting the value, mi^ropre-

Bent.-d fit- concealed facts of which be kni'w the vendor to bo

ignoi lilt i ; or where colliery owners |)urolia»ed the adjoining

land withcul disclosing that tliey liuil uli'eail\ wroiiirtully worked

coal from it through their own colliery {fc; the transaction was

either set liside or specilic porforiniiutx; refused. -If tiie purclmser

stands in a fiduciuiy relation to tlie vendor, he is in ^'eneral

unable to retain the benelit of his purchase, if the same bo

ehalleng{!d by the vendor V"!. And in those coses in which ho

might be entitled to dispute the application of the rule, he is

bound to show tlmt he cdmmunicatcd all information which wa>

material for the seller to know concerning the value of fh" pr')-

perty: as where a person, boinij consulted by another a^ to the

payment of his debts, purchased his property, having first ob-

tained a valuation which he did not disclose (m); whi'ro the

solicitor of a bankrupt purchased from thf trustee in bankruptcy

(«/i IIo'/ihI/ v. CnrltoH (1877-, 47 L. J.

C. 30; tiCli. D. :J71.

(,) Si-o ml,-, p. 2;i(>.

. f\ Snulh V. IhirrhuH 18J7), JGL. J.

C. \\i.

(il) P-r ei,r. Ciuil-n V. Dour,// (1880), o;')

Ij J. V. 7iil ; 11 Ai>p. Cn. I'.il.

(Ai Ii:/,iim V. .V(,/,-. lSn,-)i, -Zi B,.av.

402 ; iilH. fis:,6 . 27 I.. T. (». S. U".
{il Tiifii'i-v. Jlnrif/i ;\Sl\),,tiir. IH9:

Hwigiiith V. WturiHij \l871 , 411 L. J. C.

.077 ; L. R. 12 Ki|. :!J().

7) I'l.JI,,,, V. H,M,f,.,y ;is71 , L. R.
6 Cli. 770.

/ /'/r V, M.„h;tl, I7S.S). 2 lir.i.

C. C. toil: -2 Wh. k T. L. ('. Ki|. 7i 'J

;

IhitiwiHH V. I'ri'ti^tt 'isn7l. Il \*i -«. _'7'i

;

I Wli. i T. L. C. Ec|. 247: Xi'ij'i.l v.

yn„.„t lOdS , 77 I.. J. ('. 271 ; (I90S)

1 Vh. .'ilC.

i.„) r-'h V. ir,/ii,i,„si,H 186(1 , L. K.
2 Ch. 55.
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withouf clii*rlo«ing tho informatiou ho hod uc<iuiriMl of llif title iii. VI.

aud value of the property w^; but a soli, itor to a purtv to u
'^•"-T' "

suit who obtaiuH leavo to bid at a nuIo uitd.r order of tourf, is

in tho position of a utranjror, and is not bound to uny full.r ili»-

closiiro o .A piirehascr is not in ^i ik rai bound to disilosf the ir»\\i „t

•tato of bis pecuniary (Ui>iiit: thus, n |iii'c'msir biiviutf goodtt in
("""''"•W'

tho way of his trade i-i not bound to disilosi. ihr lait ibiil ])r.'-

ccedinj^s in bankruptcy iiic then pLWidin;.' uifuin-l iii'n u|)on a
debtor ;< Miniiuons (/> . liui if u debtor compounds with hi« credi-
tors, knouiii:; tliein to be under ii fiil- irnpiv> ion as !•> flu- value
of his property, and without ili-elosiie,' tiie tiui' state, the cotii-

position may be avoided, ami the cr.ililor- n inittel to their

ori^'ina! claims (q).

In sale> by uuelioii, i/elori' tlie Sab. ,,1 Laud b\ Auell,;' .\,{, Kinploynifi.t

IStir, upon tho condition thai -the liig|,e>i bi,|,ler shall I.e toe u,'l,^T!t'

'''

purchaser." courls of law lioid that tho umploym. ni by the vendor ""'i'-n.

of a "puller, " or a|.'enl to bid lor the veii.li.r. niihoiit di-ciu-in^'

tho fact, was u fraud which entiiled the jmn baser to a\oi.l li.e

8alo(r;. Couiis of ecpiily rolioued tile eoiiiiiion law as to bi^iijiiii,'

merely toi'iihance tlu^ price, but seem to lia\e alloued tin- iiii|ilov-

niont ol a bidder I'or liie purpose of pmlictini; the property . ,\iiii-

out disclo-iiiy it; tliouirh the employineiii of more p. r>oiis than
one for tbi.-, pui|io.-.e, bi'in;: unii(ce»-.i,ry. \\a- deemnl lo I.e iiaii.iii-

lont (,;;. In order to reiii<)\e any coiilii,! bet rcn tin' (umN of s,ipof Lund
law and equity u|.oii the mailer the Sale of LaiM li\ Aiufiion 'v^/"'"""
Act, I8(i7, .s. -t, enacted iliat from and after the |):i-sini: m ibis

Act. whenever a sale by auelion of land would be invalid at

law by means of the employment ol a puller, the .-ame shall

bo dcemi>d invalid in ei,uily as widl as at lau.' The provisions

of this statute have sinc(> been evtendi'd lo -,ile> ol ' jfiinK"

by sect. -'iH of the Sale of (roods A. i, l.s!)-! TIm. aimoinc emei.t
s.-ile-wi i„mt

that property is to be sold by auction " u ithoiii reserve. '

imports rrscrTo."

II !.ii.i.hi\ r,ii'tif\. r^'ii'i issii,/).)

L. .T. C. SSI; ;tM;ii. r>. .ail.

. I'nil.yy. /.„,ll,//.ISSi;i, ,-,.-, J, .1 i^

"til : II Ap. C.i. iVl.

, If II. M'hxV.ihr IST.H. II I,. .1.

I;k. ;ii
. I,, t;. Im (/ii. ii.;.

(/ rindal. C. .r., y,ii, V. Mi'rI. u
(1N:|| . 1 M. 4: Rol). :i:!7 ; S. P. i^,!h.,-t

V, hiih.i,, !>:> . 'I (1,. I), -zm.
.) n-.i,,!' V. //.„/.. isi., .

1.-, (,..r.

Kx. -l-Mf. :•) M. -v- \V. -m;: (,,:,„ ,-.

IUvii-IihI (isi;:; . -.vi L. .1. V. V. IM •

11 »'. H. N. !S. L'lK.

< H.;-f,., ,-v. /,w/as>i.i .:i.^ L..t.C.
:i> : L.. R. 1 Cli. 10.

Jl
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I'ABt I

price.

rif^ht tu bill.

PurcIiHMT
Jitt-rrinif

UddviD.

that tlier sluill hi' no l>iilili»j^ iliiiitly or iiii|iii'i tlv on tin' purl of

till* vpiidor: unil the iiuiiloyinL'iit In liii -if nnv liiildcr at n Nule

uiiiler micli (Oiidilioii" witlioiil iiotiic i iinliiliut ,/ . 'I'lii'.Viiof

18(!r rpquiri'H, W wd O, ' timl tli .. ulaisoiromlilidnN of -ulo

by auction of any laml nliall M.it vhulhiT sinh land wi!l be No!d

without ri'Kervc or nuhjcct to u rosiTM-d prii f, or wlipthor a ritrfit to

bid i* roscrvoil; if it is stati-d that such hind will hi' ^dd without

roM>' or to that I'llecl, then it shall not he la« ful lor tin- spjirr to

employ anv porwon to hid at »n !i n.il; or for lln' au< tioncir to take

knowingly any biddin>( from any such person. '

.\ dintint tion is

thus made botwffn a rosrrvod priro and a rosorvid rii^ht to hid;

and undf^r oondition* stating tlu' forni'T only, it is not conipi-font

for Iho viridnr i , employ a person to hid up to the reMrve<l

price (m) But iimlor a sale by onler of eoiirt "without reserve,

but with liherty to t!ie |)artioH interested to hid," it wa« held that

the nioiti,'aj;ee in |iosses^ioii, whoeondueled the side, niiuhl hid up
to the amount of his charije without alfecliu'.' the validity of tho

siilo (j-'
.

- Hy seif. (i, " wheriMiriy milo hy iiu< tionol' hind i^ dm hired

either in the parlicuiar.s or roii lilioii- of smli sale to he suhjeit to

a ritrlil for the seller to hid: it shall hehiv. liil lor the seller or any
one person on his beluilf to hid at sueh am t ion in sucli manner a.s

he may think proper. ' The atietiimeer bidding; for tiie sellei,

besides the sidlor who has re.servfd a ri;^lit to bid, will render iho

8ule voidabh' (// .--8ert. 7 ahrojrates the prattiie of openini: the

biddinjrs on any sale under tiie direction of the court, unless on tho

ground of fraud or improper condm t in the nmnnjjement of tho

sale. In order to entitle the court to open bidilinirs it is neceisary

to show fraud, >r sucli miseondu' t as borders on frauil (r . .\nd

the section has been ixtended to sales hy private treaty recjuiring

the sanction of the court (a). -On the other hand, if a purchaser

procure a .snle ti himself by fraudulently or wrongriiliy deterring

other persons from biddinjr, the vendor may avoid tlie 6ale(/>).

Where the purchaser employed tho vendor's atront to hid for him,
which deterred other persons from bidding' who supposed him to be

1) /.W'ei-.«v. »'<i//(l847j, ItiL.J.C. '.-1 flniiii y. /)<,!, s/ii,ll \MO),:iH J, J
401: 'J I'liill. liTL'. c. 717; />,/,,. ,.. /aV,„ 'IS7S). L. R.

" (iii/'iif \.<iiHiiif f\Hi}'.i\,;i<.)h..1.C. 2i)Ki|. 77.
\r2 : 1,. K. !( K.|. 1.(1. l„ /;, li„,tl.il

,
1S80

. M L. J. C. -Mh
J-] llitiuiu.rkx. llilUrtt I8(i(l . Si; I.. .T. Ill nil. l>. ;ll,)

C. 141) ; h. H. -1 fli. 21. /.; t„l!,, w. AbmhuM- 1821;. a Br. &
'fl. I'lirfilt V. J'phmn !s77

, 4ti \,, J. B. Uli
C. P. v»).
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bidiliup foi ill.. vfuUor, it wu, li.lil >ulli< i.in ^'^mll.l (ov rfl'iimiit; l'«- vi
•pwilic |M-rfoimumi!(r;. Tlir iii.|.i.i>iii..|ii i,( ., IMw uf a ^-ul.-

"''^'^ •'
_

by uuclioii In a thinl \mity ttilli..ut ih.- kiM.\vlc.|«r ol" llii> x.n.lor
in iliiltmli'iiul to tlir xuli.lity ol tliu salr; aii<l in tlir lasr of a .-.il

by u iiiortpimv, at wliiili tli< iiiortifiiitor witliont hi^ kiiowl '.;.

<'riiplo\f(l a l.iddci to I'lihain' ilic pi kv, tho iiiorttMjf.c wan iirM
••ntiflcl to iiil'orr.. fill' .jul,. ^,/ .

W liL'iv II piisoii iiiakis a ru|>ii'sciitalioii to anotlicr lor ihc pur- Mi-rrpn..

pose of m.luiiii- 11 roiitiarl, il' il i, pioM.a lo Im. tiutnir to lii.s v,''";''/","
*">

icnowUMl^fc, nil iiilriitioii III i|riti\i. is pivMiiiird lo (aIm, ami tlit> i'"'"''

contruLt j> Noiilulilii ^c
. Am iii(|Uir> luio tlir l,cli,l' of thr pnxin

in thou cxtlii.l.d J^; aii>l thr ulurior iiioiivr lor inakiiiu^ mi.1i

reprusoiitalioii in imiuaUrial, lli.m;;ii il l,c mailr uilli ihr inoiiw
and in tlio fxpirtaiiou ol' li.uiiiiiuir tin' p.iMiii lo ulimn it i,

inado(/y,. Ami lor thr purpose ol' imlminy a .oiiIukI '

il' \lisn-|.r.;

porsoiis l.ikf ujioii tlii'iiiseJNos lo luakf a^s.itioiis a> to wlii.li tiiiv

aro i^iioranl ulietlnr tiny arc true or l'al>... th.-v iiiust. in a .ixil

point of view, lie Inl.I as respoiisil,!,. as if IJiey a.s...r|,.,| timt uiii'.li

thoy knew to he untrue"; ami the eoiilrari ihrrelu iii.lii'iil is

voiduLlu ^7(,. Where two partners in a l.auk ioine.! in imlti.in:;

liHotiier to hei'oiiie u parlmr hy pn .-mtinii to him a slal.iiient of
thu allair.- oi the hank nliieli wus fais'' lo lie knowhd-e of „w n|

them, but not to the kli.iwle.l^e of the oilier; il \\a> h.|,| \\u,\ lin

iuconiiiir |iarliirr was eiililleil to n.vs.iii.l the . uiiIiim I ami lo daiiii

rest iliiti. Ill aii.iinsl hnlli; as r.';u'anl- the iiininnil parlmr il was
hehl lo hi' "lit lea-t a represi'iilalioii of a fa. I of whiili

notliiiif.' n hatewr, whrtiicr it ua> triii' •;! not . :;ii,l if, .11 t

I'or a piireiia-e, one parly makes a ivpresentation, lir raniiol h,

afleruarils In/aid to say thai hr kiicu mithin.' ahniit tin. nrilli-r;

nor can he he alloucil to retain any li.-iirlil wiiich he niii;lit li.i\.

acqiiire.l from the repn'sPMintiou which he has made /
. I'ihui

this principle where a v.'iidor wilhiint iiiijiiirv -old hn,.! iimler a

lit .lion in

'-'llcrillH!.'

• I tint

• UlleA

I 1 . r . V

r Til ,!,>•>/ V. M„inn ;7sh , 1 lini.

c. c. ;!'j(;.

ill rill,.- l:.i,ih i.f hmlmi V. Mii.i.u,-

(1W7). .".; J-. .t. r. i-ji: :,; ei,. d. .-,1.

(' i I..I. Illui'khlini, l\i-i,ll)lti' V. ('limp-

Ml |18H(1\ ,-> Aji. C.i. iCil): IfiiMuirv,
L. C, ./..ll-i.i. V. \. ,'/, INMC. II I'll. I'l

36S.

/i II III. V. r.,

\\\.
inqniili ,7 ri,. i).

1//) Si'c nut'
, p. 'i^i;!.

7i Lll. ( Jliriis, A'".. Hinr \l, mini I'll.

V. Smith nsTu'., ;iii i„ J. c. >(4'i: I,. i{

4 II. r.. Tit
; Miiiiic. .1,. i:i,iii~ V. i:,i„i„ii-h

ns;V;
,

2->
r, .1. c. l>. jii ; !:i c. R.

780.

(I' Jtni'liHn V. tl'iiUiiim flS.'iS , '^8

L. J. C. iss; :; D,. G. & J. 3111.
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Past I

I i'

I

a

tioii ill IkHcI

of it» Irudr.

AcliMii for

frniiil.

representation Uiat it whs im-liold, wliidi wa.s in I'mt rojiylioltl,

thi! pinvlmscr wiis licld rntitliMl (o have I Ik? fonvcvaiuv set usiilo,

and tin; imrclmsn-uioui'V and liis expenses returned (/, . Su, a re-

presentation made in a pros|)ectiis of a eompanv l)ein<,' mil rue in

fact, it is ininiaterial, a'^ regards the rii,'lil of a shareluiid.T who
was thereby induced to take shares to liave iiis niinie removed IVoni

tho register, whether the direelors wh(>n they issiieil the iirospeelns

believed it to be true or not: tlion;,di that mii^lil be niiiterinl in

propeedinf^b againsi the direotors (/).

I5ut an iintrm! reiiri'senlation made witli belief of il- tiiilh,

Ihouirh it may be snliieient ;jroiiiid for axoidini,' a <oiiti'a' 1 oi'taiiied

ii]ioii tiie i'aith of it, is iiisnilieient to 8ii|iport a siibsianlixc^ aition
of deeeit for damatres against tiie |iar)y king it ; iiciaiise in
order to support such action at eommoii law it is held mcrsMiry
that the false statement should be niad(> fraudulently, that is. at
least witJuail an honest belief in its truth (nv .

" The authorities

establish (lie following propositions: Firsl, in ordci' toMi-taiii an
ad ion of deceit, there nuisl be proof of fraud, and nothinir short of
that will >ulliee. Secondly, fraud is proviil when il is shown that
a false represenlation iia-; lieen made knowinuly; oi- witliont belief

in its truth; or rec'dessly. landless whether it be tiiie or fiil>c. for

one who makes a ^tatc'iiient undiM- such eirciinistanco eari liave no
real belief in the truth of what he states. Thirdly, i;' iVaud bo
proved, the motive of the person iriiilly of il i- iniiicilerial " '//;.

The burdi-ii of provinu' fraud in an action of dc .ji lies u|>oii tlie

jilainlill; and it is not suHleient to jiidvc (hat there . xi-ied no
reasonable grounds for bidicf in the (ruth of a false rejire-eulal ion;
nnh'ss the absence of belief, as the ingr(>dieiit of fi'and. is f.iuiid as
a di-^tiuet fact rcsidtiiiir thererrom ;o). Hiil il is said thai the
(piestiou (o be determinecl upon the evideuee of the -round- of
belief, as the |e>i of the rcprrsenlal ion bi'in- fraiidnl-nt, is

"whether a reasonable man would be likelv uiiler (lie I'ircnm-
slance- so to believe" p . {'roof of net ua I know ! di:e cxehides ,,11

;/! Hiiif V. .Swiiii, 1877 . 17 [, ,T C
>: 7»-|i. J>. li.

(/; /^'^ li'ir,,- Mii„li,) i„ V, .s,,,//,

(1S70,. ll'.iT,. .1. C. SC.I; L, l(. 4 If. I..

til ; ,/«./"> V. r/,//;,,,/',is'ii;. cii L. .1. c.
•I' • is'-'l - <'!i. I HI; s. I>. ,l./,i„', V.
.\, „/,,,;,,, „<l ISSS

, .7 I., ,T. (' icllli;; I,!

Ap. I'll .'li'S. •

I"] /'-•./ V. !/: IhS!^ . ..s r,. .1. c.
t'Ol: II A]i. f;i. :i:i7 ; i;/;s:.i y. A',,//,

iss'.i
,

,-,s L. .1. ('. s'jo: !• cli. I), i.iii
•

n<:,i.ui\-. /:,,,/.,/,' \s:n,.tu,\,,J,,) \; .•,.,;'

" I..I. HiTvliell, //,,,-,, ^ /,,!;
IXS'

.
.s I,. .1. ('. SMI; 11 Ap.C.i.:,71.

" /' yi V. /', ./ (Issin, .IS L ,1 (•

Sill
: II Ap. Ca. .Ti7; <,7„.,„,- v. /.:,//>

I'^S'l
,

.-.s L. .1. C. SJO; 4.' I'll. I). 4:l(i;

.("vH< V. r/;//;„,/ i.sii]'.. i;i| I. J ,.

(!;. ls;.i; '. (•(, 11:..

I,' \A. IlllSrh,!!. //,,;,/ V. /',,*
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qui'stidii of l)cliel',7
;

luit oon^tnict i\r kiiowl.dt."' of the tnitli is rn. VT.

not siitiiiiciil f,'r()iiiiil lor prcsiiiiiim; ;i riiimliilciil iiilcnl ion. lli.'
'"'•''"•

^lOi^Il^< of kiiowli'il^'c I'or tliis |mi|,ov' nol liciui^r ilcrrnril liir >iiiiic

as knowlcdgo (r).

The liiiliilily of (lir-'ildis <ir ii r()iii|.iiiiy I'l.r ilic >-liilciiii'iiI.s in ;i Imvi-tors

prosjaTtus is now r\|iiv>-.|y ilrlirird l)\ Ih,. Diiv.lor^ I. iiil.ility
'•"''''"* ^'^'

Act, IS'K), wliicli cniiits ^MMl. •{
. toll Itr<( tlii. ,, •, .'v-.mIoi-

and promotiT of a (oiii|).iny, ami cvriv |»im>ii \, i hi- auih li i

tlio Ikhuo of a ])i-os|i('clMs iuviiiim' Mill- i i|il ion^ f. ,
vli,',. „ ,], hr

turos, ".slialllio lialilc to \<,\\ cnnijuMisal ion ioali
_ ; mi- vJi.. >ii- 1

Bubserilir for any sliarcs or (I.'l>fiiliiii'> on I'm I„u1. • -ncli

prospcclM> J'or till' loss or ilaiuiiiiv liny iii;i\ luac sn-t;iin."l l>v

reason of any untrue stiiliinrni in tin' |iras|H'(iiis '

; niilos it is

proMMJ "that iio liail rrii>oiialili' -I'mind lo liclii'vc, anil ilii! lnlirM'.

that the slatiMuent was trui'."' Srct . I |)ro\i.ii's iMdi'innii \ lo ,niv

person wliosn name is itsi'il in llie jii'o-|iit|ii- as a illn-i lor uiilidiit

liis antliorily. And sect. •'» i^ives a li-lil ol' coiitriliut Ion l..lwfrn

eo-(lireclors w !io are e|Uiill\- iialile I'or tli.' milnir -lateiii'-nt f.v .

A rejiri'sentatioii tiiaili' liy a person in I'oi-^'ri iiilm,-., ,,1 ili.-imlli Mi-rrpn-

niay inako him re,--pon>ihle as if ii made it witii l;n(e\id..,. ,,1 liie
"""1;"' '"

trnlli, s(.. hir as to inoid a eonlrail niiii.rd liy !i. 'ili.' niere . : O". tmili.

faet of foiireirulness hy a man wiio liai I;iio\mi a rrrlain f-.f I, \\lio

is asked whether that fact has happened or nut, and savs i.n..ii im.U
that it did or did imt. (.annol po--i!i!y li,nn e\,.iis ; l.e aiiM. ,| iu'

had s|i(d;en the >liiipl.. Inilh ii" would lunr sai'i.'l do nol i.'iol-

h'el whetli'.r il is -o or not '; he lnkev ii|i,iii liini-ell' the |.e-|,on-i-

bilily of a |io>iti\e slaleiiji 111. upon ilj-. jinth of '.\hie!i lie knows
thai the otliei' iiian i- u'oin^ :()(lr;d for \alii,dile ei.n-iiierat iun '

; /

IJjion thi- priiieipli' wln're ijie iril-l(..' of a fund I'epreseiilid 'o a
pi'o|ioved a>si^riee il,al tl|. a-si^nioi' «a~ eiiliilrd to th- fiin.! and
ooiild make the as i:: nnieiil, i'lii-o. elt in;, thai he had ri.e.;\.d ipiliri'

of a pi'ior ineiiniliraiice. il was held ih.al lie wa- '-lopped iVoin

as-ert:ne- the jirior iiieiinihranee a:;aiiisl lli,. elaini of llie

assiirnoe u .

(|SS!1,. .-.s I.. .?. C. S!i'i; II .\)i. (':i..-sii. • S,ll„,nii.. I,. ('., Il,w„.'.. v. r,,,,,;,.

('/) //.». V. r.i,i,/,,.i, I-:;, 7C. r». />,!; is.sn ,
.-, Ap. Ca. !i:iil: li„i„illv,

3^'• M. U.. /•"',/,„,/ V. /,'..',.,.-/. (ls.-,:i!, ii-J

..) li;/,/r\-. t;, /,..„„ ilsis), I II. 1,. c. I,. ,1. c, •„;_.; 17 lipuv. ill.

CH.'i: I.ll. nilli'klilll'Il. Itiniiiii.' V. (1,1111- hi Itin.oirix V. I,i,rl; ISIl.V \\) Vl>H
*'// ilssiii. ;, .\p. Cm. ii.V.'. 1711. .1, c-\,,laiii,.,l in /,.» v.' //,,„,..,,.„'.

«j sli,pl„,,,il y. /ir.i:, A'MHi . ::, L. .1. (IMM'., i;il i,. J. C. .>!M; ISfll, ;i Cli
C. (i.W: :i'.i(l(!i -JCli. r.i'K »i.
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PaetI.

Representa-
tion ti4M-(>inii)^'

untnio by
eliauye of
c'ircum-

Htancex.

Misrepre-
sentation

beet)niin^

true.

M

A representation true in fact, or believed lo bo true, at tlic time
of iiiaLiug it, may by u chuiige oi' circumstunces bucoinf uutruu to
tlie kuowledgi' of tlu' uiukur; in suuh case the continuation of
smhieprewnlalioii without clisclosuic of tlic truth i-uiulersvoiilabh'

a contract induced by it yx,,; as where a person projjosed to insure
his life upon a dei laration that he was thou in good health, and
before the insurant

• was ellcctcd sulleied a material change in the
state of his health wiiich he did not coniinuuicatc ^v;; and wiiere

an insurance olhce propo.-ed a rc-insurauce on a life, representing,

as was tiien the fact, that they retained a large share of the risk,

but before the re-insurance was accepted they got rid of the whole
of their risk by re-insurame with another olhce {zj . So where the
prospectus of a company was issued with the names of certain

persons as directors, upon the faith of which names a i)erson

applied for share-, and before allotnunt the directors named retired

and otliers were appointed without notice to the applicant (rt;.

— On tlio otiier hand, a representation untrue at the time it was
made, may by a change of ejieumslances beeoine true at the time
it is acted upon; as a prospectus oi a company re|)risenting that
more than half the capital hud been subscribed, wliich was not
true at the time it was i-sued, but iiad become true at the time
of an ajjplieation for shares h . So wluTe property was .sold

under a rc;)re>entalioii that it produced a certain amount of rent

whieli wa- not then true in I'aet, but becaiii' so before completion
of the sale, l>y tin; rnits liein;: raised inconsideratioti of r. |iairs (r?"

.

A misrc|)re-eiitatioii may be corrected at any lime b. ior(> it is

acted upon by clearly point inij out the previous error; but a

sub>ei|uenl correction is inertectinil in sup|i(irt of the coniraet (d

Materiality The iiiisrejn-escnfat ion inii>t have in fad mulcriallv induced the
of reprcnentii-

, ,
•

, ,
.

,
• , „

tionir coiitiad in order to mve tlie right ol avoidance. ' It iiiiisl be a

MntretT""
'«;l"'''^''"'a<ioii (htiis 1,1, Hhi ,„nh;ictHi, that is, a repre>eiiiiition

givine- occasion to the contract, the proper interpretation of which

IJ-I /i<!inr/l y. \i,ni,-,ln,y>i,2\ Ij..T.(:. in .fi„/,,-«,»'.v cw (Issl . .>li L ,f V
63:j; I l)e CM. A: (i.iKiO; /j.,r„,v. ac'.i : 17 CIi. D. li":! ; k,nh.,;,\ case
I.vmI;,, i- l;„i: liisr,. isrs;, 47 I,. J. C. (1S9J , 01 L. .1. C. 711 : 'I.syji :'l Ch i

611 ; 8 (.'li. 1). .n;;). //.^ ,s;,,,,v. 'V„«../,,ff (is7i»), H9 L J V
in) lti;l>^h r.,,„xliihl, /„.,-,. v.r/. ;/-. /(v. 5,-.l); L. l;. 1(1 Eq. 73.

(18(i!t
,

:js I,, i.v. :iM : r.ninin./ v. /;/.. !e] i:,„l,lm;l v. Ji^ffm (1881', .il L ,1
quh,,,- (IssH, .-,.-, L. J. (J p. .2J;-, : ir, C.ht

..
. \ ..

Q. B. I). 7J7.

(; Tr"it/ V. liaruift (Isitj , ;ei L. J U
bl\ ; 4 DeG. .T. A: S. :ils.

(I] AinisuH V. Sfiii/h !lhS'.)),4l Oh. D.
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appears to lu the ai-scrtiou ol a I'ait on which tlu- poison iiitorin^

into thu contract relied, and iu thr al^siuico of which it i^ rca^^ou-

abie to inter iio would not have enleri I into it; or the supims-
eion ot a lad, the knowlod;jc ol' whicii it i> nasunahlc to intVi

would have made him abstain fiom the contract allogilher '
'c'].

" ir the statement is ol' such a naturr as would l)e likely to induce

a person to enter into a contract, and it i> |)ri)V-d tiiut he did cuter

into the coiitract, it is an inl'ereiicc- ot I'act thai he wa-- induced

to do so by the statement '(/,. But th.> inlnvnce may Ih le-

butted by evidemc to tiie contrary; as by jjrovini; that he know

the trutli at the time ol' contractiu^-, or that hr nv(iwiil!.\ took

the risk oi it upon him>cir [j] . It liie statement is aml>ii,'Uous

the part\ seeking (o avoid the contract mu>t piovc liial he ac-

cepted ihe siatmieiit in a -(•n>o that wa^ untrue, an<l was tiicrcby

induced to conlracl h ; but he is cnlithil to put U|i.)n an am-
bitruous statement any construction that the words will rrasim-

ably licar / . 'riic materiality ol' a ri>prc>oniat ion d!|), nd^ upon

the ciicumstances: as in the casi> of an insuraiic- ollicc otVocting

a re-insurance of a risk with aaotlicr ollic^'. the reinvscntat ion

that they letain tliems"lve^ a substantial shari- in the risk, is

material [k : in a reprcsiiitation re-pcctinL: a lur^oii s credit tjiat

he wa- ]io-se>sed of a cirtain amomit of capital, thi> dischisuro

that it wa> borrowed i- material / . On ;lie oth .r hand, upon

a sale of laud subjwt to a lease, a inis8latcn;".it of the hiiutli of

the term of years for which it wa- und'-r lease, in llu' absi'nci' of

evidence whether to the damatre of the pi>

held immateriar »? . .\ representation b;

for the limited amount of his offer, tlia; '

conseni to his fTivinii tiiore. was held imiii.il

Ch. VI.
Sect. II.

...I sei- or i!o;. was
'. a- t lie re;i-iin

r wiiiilil not

lilt // . .\ repre- Matmality

sontatioii in the iiro-neetus of a companv tl;,'it liie directors had "* I'^n^pretiu

'it coiiipiiny.

'•; lidiniilv. M. U.. r,ihlw:/ V. /;,./..

ar</^ IS:,:!,''J2 ]...1.C. .-jt;:! ; 17 Urav.
nil

; I,il. l!r«iii;.'lmin. Atliimrl v. S,,i„ll

(ts:(H). I, CI. A: F. 144 ; \A. ("rmiwertli,

yn'ioiinl F.ri'h'nui'' i'u. i,/' ^////w/r,[/- v. Ity u-

(ISoo , 2 M;ii'i|u'<"-li, IJd.

f) I.il. BliU'kliiini, Smith V. CJhi.I.h,-!.-

(IS'sil. !,i L. J. C. S7S ; 11 A).. <'ii. \'M>

:

Hn,ihis V. •/•»i,,./.H (iHso), :,:, L. ,1. r.

4MI : /,> ),. l\:rl,ii<i (1XS7), oC L. .1. (
'.

;121.

if/) Jcs.«<'l, M. R.. .V/jiiVA V. rhnilu-ifk I,. .T. ('. a

(IS.S:;, .51 1,, J. C. .VjT . -.Ml C'li. D. 44
, ,i r-/-,

HuW.i .L.C.J,
41 Cli. U. HUSt.

I \. Smith 'lSSi)\

/( s,„i'/, V. </,.,./„„/. lsS-2 ,.'il L. .1.

<. r,\>7: I'M Ol. 1). J7: /.'.//•e- v. /./,/
ISS4'.. l:i Q. n. I). ;,(!.'.

I Si-i' ;r,/,.,/,,- X. /:,„'/ ISIS
, 7 il.-i.

1.V.1; lr,liiiiil \. I.tr,,„,sh,„ '1S7-J'. 41

I.. .1. Q. n. 'Jill: I-. K'. .-) II. L. :;'.-,.

Ir Tr.'in V. IU,:„'i ; ISOI . :i;i I,. .1. ('.

•"21
: 4 \h (} \ **. :ilS.

,7'^ (.,t.,lt .,;.,»„ fis:il , 1 I,. .1.

C. P. i:i; S liii,-. ;t:;.

1 iiu,hi„i,i V. .ht/hii' iHsr, :,i

tiiiJ; ISIJ
a;.

i'Vi
Isio;, \2 Ku-ii,
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l'*BT I.

ininrcprc-

lakeii ., lai-.. amount of .*liaa>>, or ll.al a citain numluM- Iim.I 1)o..ii

-ubscnhwl. .oiiiiarv to tlic IWl, is inaKuial and .i.titN-s ,,n
iillottec of slmiv- 10 ivsrind his conti'acl o . Hiit il,,,. 11,,11-ilis-

'
losiiic or il„. Iftci that thp .liivcioi'. had tak.-n a lat<r,> amount

"f th,' shaios was hold iminatrrial
fj

. And the non-di>. lo>uio
of tho liul that diiwlors ol' thn oompany had nccivi'd |iaid-u|i
shar..-^ liDiii Iho loiiliacloi' I'or their iiualilicjil ion was h. Id iftiinii-

lenal
,/ :

as (|iialili( ation >haivs lu-nl not ho holdhrn. lici.illv /
.

But a ir|.ivs,.ntalion in a pio>i),.ctii. that .vftain i^msous iiamttl
woiihi ad as (iiiowor- is malcrial .s

. Tho (•onlracts .iilnvd into
l)y tho lompany 01 tho |)iomol.'is ar.. made moioriai lo Im^ siatpd
iathoi.io>iH.(tu-. hy slatuic: and an applicani for shar, s or dchi'ii-
tures ,,,Mnot ho ro,,iiir,d to waivo lomplianco wiih llii- con-
dition /

A I'opn-OMlalioii ii> to <,w of sAonil tiialiors whirli is material,
or a ro|.r(-ontalion whi.h is untruo in a nmtorinl i.aii mav vitiate
tho who!, auioirnoni

:

' for -Alioro a p:irtv has indm, ' another to
act on tho failh of s( voial roprosonial ions, any onoof whioli hr has
niado IVaiMhihnllv. ho oannnt s<!t up tho Iran.saction f.v showing
that ovorv other repro-i'iitalion was trnlv and honostiv i.iado" /,);

witlioiil fiiillier provin- that tho a-rermonl x^as indn-o,! h\ tiioso
only, to tho .ntirc oxolu-jon of tiial whj.-h is fraiidnl.'nt .rV It is

sunioioni to avoid an a<:nx>mont thai a misn.pn'sontil uin lias oon-
tnhuted to inchioo it. thono-li Jt wa- not the sol<- indinvnmnl [>/).
-And th(HiLdi thi' mi>r(>prosontation is pariiai only in its offoct, the
partv so oMiiiniii- a contra.t is not onti(|,>,i to (inform tho forms
to tho tr.i' stale of facts and so onfor.o it a-ainst thn will of the
olho!- partx: for that would ho o.piivalont to rnakini.- a now
colli raol 'r\

HciitatM'ii to

I I

i

A miMvpr.soniaiioii made to a person which is oontrailictcd l)y

(" //.<,./.,<.,„ V. r,„„„ >isr>;
. I,, fi. .-,

E<1- -'!': .r-c-,,, V. \„i//, |ss;i
. n

Cti. I>. :;is.

I / /'"/,(;,,.; \. /,'„/',/,/< is.vi' ''

L. .1. ('. .-..V.i: 17 |!,,„v. ST.

,'/,: ///-;„..(., v. /:„,t,fjf,',i Ciihiii 1:,,

'is'is , r,. 1;. 7 K,|. ivi.
I';:,,.,- V. Ui.f., isiij . i;i I. J,

Q. H. •)(i.! ; IS'.ij 1 (^ H 7|ii; 1!,„.,r4
V. >,(.//,,, |,s;i:i 1 (^. [{ 1.

;»; l(.i,l..r<i\ ,./., IS'IJ . lit ].. .1 C.
741 : is!!,.' :>, ch.

1

(0 !<e.X tnit,
. p. Jolt.

('/) <'riiiwi.rtli. L..I. ,/•,.,/»,// V. Sprue
is.-.j, .'I I,.. I. (\r,;i:;; i' [>,.(;. M &

"'•:"<: \V \.\'..<;., ll„li.,„;y y.riiie
wr. . -M L. J. c. 27,j; r. It. :< E...

i.'in
: ll,il»Ki„-v. L, (\, .1,11 n„ V. S,n,th

(lSs;i
, II Oil. I). :!(;;!.

Tiini.r, r,. J.. .V,.'o/-» ,-,;.,- (ISSO),
-"' I/. .1. c. .»,-,7; :; Dri;. \- J. :js7.

,'/ AV./i«y/„« V. ^i/,-.,„,«,-i.'. ISSi;^ hf<
L. .1. C. Dili; .y CI,. I). 4-,.|.

: <'lryii,;>.i \. Tiishnnih \sV.r, .Inc
>v \V. li.'.
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Cii. VI.
Sect. II.

his own knowledge cauuot in fact have induced the uoutiact, and
theroiore cannot be ground •.,[ avoiding it; and wliero the mean-.
oi knowledge aie at liaud and the attention of the parly is calleil ['•'*"' »'"viujf

to them, the circumstances of the ca.so may bu «ucli as to reijuire iheTu.'il'^"

that a knowledge should be imputed to him which ho ought to
have obtained i^a): as where a farm was sold under the description
of being in a • ring feucc," and the purchiwcr, who lived in the
neighbouriiood, must have known thai it did not lie in a ring
fence (/>;; and where a meadow wa.'s sold witliout stating that
there was a public footpatli across it, whicli the purchaser who
occupied the adjoining house and land must have known ,c); bo
where the purchaser oi' property has made a full inspection and
examination himseU\</). But it is no defence that the party to
whom the representation was made had the means of discovering,
and might with reasonable diligence have discovered, wlmt the
trutli wa-i ye); nor will it extend to those malU'rs whicli would not
be revealed upon a cursory examination (/). And the knowledge
of a i)aily a.s to tlio truth of a matl.r is nuite imiuMlcrial, if the
other party has expressly guarantee I it in llie contract i;^/).

On the other hand, whore a party in fact relies ui)on the npr.- Reliance-

eenladoii as intended by tiie parly niakiiiu' it, lie is in i,-eiieral
"!"•" f'Pr'"-

eutitled to avoid the agreement, notwilhstanding there wi iv means
""" ""

of inroniiation (h). Ho is presumed ti» have uetcd upon the reim-
senlatioii, as against the parly who made ii; and tiir biird.a of
l)rool' lies u|.ou the laltoi; to show, not only tliat he had the means
of ini'oM'ialion, hul that he relied upon his ouu inroriuat ioii or
judgment, and was not in fact misled by the re[)resentatioii /;.

Whore a party rolie.s upon conceal iiieul or nDii-diselnsure to avoid
his agreement ho must prove his own ii;uoraiuc of the iiialloi-, and
that it is not imputable to his own fault or iiegliireiue k .--Upoi:
the above princi|)Ies the eontract has been hold voidable: wheir
the purchaser of a reversionary estate relied upon thi; false state

(.< \.:n,):<hih:-M.li..c/„,.l„„„y..sfn/. H. i,:n : A,,,,,, v. //„,„„,< qsro lu
,'0 (isi,,, ; B,.:,v. le... _

_
1,. .f. c. 1,,;:. (:. H, ,i ci,. ,.

' ' '

y, '((„ V. n„„ps;i, (issj . il (j. Ii I).
ISii.i

, 111 Ves.

/

[h II,,..- V. //./,-,,

ill!.')

(<" (I'.iihi.i V. nwii„i{\wty, .) Vcs. sns.

(./; .l't..n„l V. Si„illl 'I-CJS . ,; CI. .V

F. -':(-': .r. ,11,, ,:',.- T. /;,:,'. ,/f,ii,„ is.Vl). _',!

1, .). r. '.>»>. r, r>- 1;. m, ,\ n. i..,.

!' It..I.I I-."-.- V llii,;l l.Ss

C. n:i:

173: II

„

JiTh. n. 1,

.'i.r v. .M..,.i

,
ISsl

<!•

•^ ISii:

>1 L. .1.

:; J.

/. /,•, /,,..,,, V. //«,•:/ 'ISM .
;-,! 1,. ,1

•^ II ; :
-'" fh. I). 1.

. r. ,./,.. V. /;„//„„ ;is7:i
, 12 [,. J

('. ir: : r,. i;. s ci,. ns. ii.;.i,..., ,,
II..

L. J.
(•

I SSI -.1 1,. .1. (•

1 I), i;

l|:

,lsi7 . Hi
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Part I.

Cinistruttiv*

uiitid'.

mont of the vendor of the runts, without himself iu4uiriug of
the tenants (/); where a lessee agreed for the lease of a liouse

upon a reprosentation of the lessor that it was substuntia! and
well-built, witiiout himself inspecting it(TO); whore a |)urcliaser

relied upon maps and pkns of tlio property produe>'(l by the

vendor, in wliicli there was a muterial error (w); wliero tiio sale

of a business was eiloctcd by misrepresentation of the value, though
tb<i purchaser had access to the books and accounts (o). So an
underwriter is entitled to rely upon the roproeontjitions of the

Bhipowner, though he has the means of cori-ect information in

IJoyd's Sliipping List; for there is no presumption of his know-
ledge cf the contents in favour of the insurer p). And a share-

holder in a company may repudiate liis shares upon the ground of

fraudulent statements in the prospectus, though it refers to reports

and information to be obtiined at the oUico whicii disolose tlio

truth (7). The prospectus of a company, referring to the articles

of association ns open to inspection, may bo construed as explain-
ing and correcting a doubtful or ambiguous statement i'\ the
artielcvS (/•): but it cannot thereby counteract a positive mis-
statement (s).

The doctrine of constructive notice, wliieh operales against a

l>ur(has(.., ior t!ii' protection of tlio rights and eipiities of lliird

parties, docs not apply betwetMi vendor and purchaser, to cor-

rect a njisrepresentatiou or non-disclosure of a material f ict J).
I pon tlio sale of a loaso a misrepresentation of the contents by the
vendoi' is not obviated by constructive notice of tho eonlcnis in the
|iinchaser {11}. In contracts for an underlease the proposed less e

i-^ alTpcted with constructive notice of the covenants of tho oii"-inal

A IJ„I>.U V. .Vm-,.«,v IN'J,-)), :i L. .J. (ls!ir , ;>ii L. J. CV M'l • L ]{ •>

o. s. K. B s'.i; .-( n, ScC ar.i. u. i„ .,,..1.

• «• -

i./i) fujr Y. .i/;«w'-V(,», iis;)i), 2.-i L. .1. ,•) n,iu,,u> \. y-.v,-.,- qscs 1, u :;

C. (its ; -J ]>i-iw. Ju'.l. Cli. -liiT.

1/-) lit A.iiuld ISSli,, II CIj. IJ. (s) A,»H,, V. .S/,i/; :1m;s', :i7 I, ,r <•
-'""

(i42, L. Ft. :i H. L. :u:t.

.) /.-./.r/,,,., V. in,/:/r',„ MvVs, -J!, 7) ,f,.s„,l, JJ. R., ./„„,,, v. /,•<„.,«-,

L .r. C. ISS :
.'i I),, (i. \- ,1. .ioi :

/.„/. (isso
,

4'.t L. .T. C. 7r.> ; U Cli. I). .WO ;

i/,'iie V. //('(v/(lsSl). 01 L, „•,(;. li:i: Cih.ilirr, v. I[,nli/ (iSTl,, 4.1 1, J ('

-""''-'>• 1 «:!',: L. K. !t cii. H7. Sc. !/,oif v.

/, .l/..,vi,.,„ i-.r,,,,. ,...„/ I/,,,. /„„.,., J.iir/.- I'.iOj;, 71 L.J. c. •_':)!); (I'.ioj; i

>,;; , ri I.. J. I\. \-: L. II.s Kx. 1(1: <'l'. I'.;-'.

nil itt.-jti'.l b.v t)ic ivMT-.il iii K\. Ph. (( J„ii,'s\. /;,,.,,II,,- l^Sii 111 li .r (•

,l.s7;i:, AIL. .r. E.-c. U.i: L. K. s Kx. 77.5: II Ch. I>. rm : J/„/,„,',^',- v. ll„„-
'''• ^••/ ItfiCi!. 72 L. .I.K. B. S7:'. : i'."i:e.

;./ Ciifr,'! /.'./. ../ l',i„z,(tl,i V. A'l.'fA L> K. B. 4S7.
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, but ,th

Sr.cT.

» proposed lessor ho may roly upon u pne
representation nmilo as to suuli covonunl>< ^x).

A contract ohtaiiiuil lor ii principal hy an ajjent by means of <'"i.rr.. t

fraud or misrepresentation is voidable against the principal, as if Inma'.?/
''*'

he liad obtained it himself by the sanjo means, although tiie M-ont, '*"^'"*'

to this extent, was acting in the matter without the autlioril\ or
knowledge of the principal (//j. An action will lie against' the
principal to recover damages caused by the fraud of the agent,
committed in the course of tho agency or employment, altlumgh
the fraud was not known to tho principal ^:). And an action will
lie to lecov.T nioiirv n..vivcd by ih' piin. -pal unci, r a contract
obtained by fraud of his agent, eommittod under such circum-
stances (.«). But in tho converse case, namely, of money paid
away in the ordinary course of business for a valuable considera-
tion but in fraud of the employer .iitrus;in<j; him with th.' i.o."rs-

sion and apparent own.Tsliip of tho moncjy, the employer iii/s no
remedy against a recipient actin- in good faith (/>). -The i>rin- ii.nit».,f

cipal is not r<>sponsilile for rei)resentations of his agent naide
without his autliorit\ and beyond the scope of tho aaonrv r).

But where a contract provided that a party must verify all ivprc-
sentatioiis made hy an agent, tho principal was only oxoneratc-d
in the case of honest mistakes of the agent (<Z), upon a i)rinciple,
of general ai)plication to contracts, '' mmtnirtio leqis mn fncit

injuriavi'' {p). And tho agent is jiersonally liable for his own
fraud, whether acting for and bv tho autlioiit\- of hi^ principal or
not(/).

.1
Upon tho above princij.l.'s u , ()ni|iany or corporati^ l.odv is

generally responsible for the misrepresiMitat ions of diroctois and
agents maclo in the exercise of their oliic.^s : a person indm rd (o

;iutlnu-itv.

Diro t..r» i.f

' "iii|i.iiiy.

{.') r„i, V. r„ii„ ,is:ii . :j m. \ k.
MK //,// V. ;(•„/„,„ IS"., 17 r,. J
Kx. IJI ; :i Kx, n, 72.

(//) .l/irrrr,,/ v, Mnioi :1S4S1, 17 I,. ,T.

Kx. U.Mi; < Kx. r,iu: JiriHtnU's ,v/..r

(lS.-i7), -.'6 L J. r. S.U; 4 Drrvv. 20.5 :

ihi'lnis V. M)lh , ( 1SS2), :>i L. .1. 1'. :!K()

2-lCh. D. I'.U.

.- I:,ir,i„l: V. l:i,,,nsh .hii.t St.A-
jt,ii,k- (lSii7

. :iil L. J.' Kx. U7; L. H.
1 Kx. L'V.l; Mnrl.iii v. i„„i„i-r,i,il Jt.inl.-

(1S74), 13 L. ,1. 1'. C. ai : K. K. .) I". C.
a.ii.

[a] S,,;,; V. Fi'UirU 1S77'. 47 I.. .).

r. V. IS; :i Ap. Cii. loii; A'- /!-./, ./..-r,.

V. K-"' ," l;>0!- .
7.S I.. J. K. B. 'ill)

:

1900 A. c. -zn.

'; /'/;.,„„„„ V. rij„i,.ri„', /t„i,,\ (is'j:i
,

HI \.. .1. I'. (• :<l : l-'.Ki A. C. -jsj.

(.) '„,,„,„„ V. /,',r/,.« ISS.-. .21 h. ,1.

C. I'. 12.'.: lei f. H. Kll; Jl,;i,.~/i M"fii,il
l!<iiil: V. r/i„,nir,„u/ /•;„,.»/ J;,,, jlss7)
•''(1 I.. .J. y. n 4 111: 18 Q. K n. 714 •

;isi).-.) A. c. 4y.->.

(.() .V. I'e.irMi ,\- Sou. 1.1,1. V. Ihihli),

(;.,; '111(17;, 77 L. J. 1'. C. 1 : 'IUII7

A. C. :!)!.

/ /.'..(.,/,• V. i;.mjiU„,- if l-\,;,l,tul, (/,

yv,-„, lis,,!)), IIS L. ,r. p. (,. :)(): L. R.
2 f. ('. .ig-i.

Jf- Ai-m,l V. //,iM-,„ (1748 , 1 Ves. sen.

4 JIa((i. II. L. 424.

1
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rAKi 1.

it

i I

iiulri'-i'»l liv

frnml 'it' a

tliird par'

u|>i)ly for sliaros by sucli mi»rei)ru(tfntutioiw mav avoid lii.i coiitrmt

witli the coinpuny (f/) ; and uiuy rwover baik money icicivLMl by
thc! uonipuuy under such contracts (/<}; but m loujir is lio retains

tlie shares, or if lie uunnot by reason ol' a uiiulinj,' u|) or l>y any
other means re|mtiiute tlioui, he lias no remedy in dami'ge» against

the company {i). But the circumstances under which .. false state-

ment L made are of importance 'u lixiug liability ujjon a compai'y

for the false sUitements of its agonts. Tims the force of a prospec-

tus i^ spent upon the allot nent of shares, and a transferee from an

original allottee must mi/.c a special ground of liability to enable

him to repudiate the scales for fraudulent statemejit.s contained

in it (fc;; un<l an allottee of shares cannot rc])udiate shares which

he has been induced to take by false statonionts in a speech of the

cluiiiniaii to a meeting of shareholders, which is not addiessed to

the public as an inducement to take shares, but is a coiilidenlial

statement to the compiiny (/ . The director:? and agents who issue

frauduleiil inisrepre-f f.-'ations ari^ themselves personally liable

to the peis(»ii- to wlioiu (hey are addn'ssod and who are deceived

by them; and llie reiiii>dy uiruinst the directors ami that against

the company, if .my, may be prosecuted i omurrently (»(). But

diK'tois are not liable for represcufjitions made by eo-din^ctors

or otiii I ollicers, wliidi they have not themselves expressly or

tacitly authorised or a lojited (h .

An agreement cannot b' avoided by a party upon the ground

that he was induced to a^i'' by the fraud of a third party in

wliicii llie other ])iirly to tin au'i'HTiieiit wa> not ilii|)licati'd (o^;

and a director or otiier agent acting in a matter which is beyond

th^ scope of his employment or authority is for the purpose of

liability of thc company treated as a stranger in respect of

iinauthorised statements (/:>'. T^pnn tliis |)riiici]de where a niort-

.'/, ,f y«'« <•"« ls."iM , .'7 L. .r. C. 570 ;

: Hi «v, -Vi:; ; Xnr />'»«(, -H ic// ^i ii/ r„ii,„l,r

I- v, r„,„,i.. ,,f jiKO'J , :il J.. .I.e. ».(7
;

'J if J.. <. 71 i.

h I
! -t V. S'itiin l'initpv^ttmH\ f'n.

ISHK , .>; / i.e. 71:i.

•, //. „l,l^..,./ll, V. Olauj.,V! linilh
I
ISSI'i.

:> Sv * -I :ilT; f-nnrfit'ii r.i-, isso , I'.i

L. .». '
. 11 ;

|- ii: D. .^('7. Ami mv
Uiii-ii'- ,1- 1N^7 . 'VT L J. ('. .'I'.) ; :i7

Cli. I). I'M.

{/.) I;.! V l,,n„,r, ls7'i , i:: I.. > '

I'.); L. i; 1. II. 1,. .177 : ./.''. --

M,.rl.tn,,l IS'.. I, ,
I,:, I,. .1. (i ]',, :;||..

is'j.., I i^ ii. :;;.-.

:>•! h. J. <. i:it : tl Ch. D .M»:i.

im) U,irl,.—fi V. liieiiH (ISUT), Ii. R.
'> E(|. 24!l

: '.'^/ V. .Si,/..< fmnlHi^itii.iis

r„. ISSS ,
.-,7 ( .r. C. 7i;t. Ami .>«'

til.' Dimt'irs Li.il>ilitv Act, 18110, ,ii,u.

p. -Mil.

-0 «'"cv. A/';i87s 17 L. J. Kx.
704, Ii Kx. I). .':(S; r.,,,,, v y, /;„",,

:i8>; , 17 r. .r. C. cni; im l,. I). ;-)irj

:

lb linihiim ;iss:;.. :>.•. ( li. I). 7.-.L'.

f„, M.i^hiK V. lU^i.nm 'ISPl'. IS r,. .1.

C. r. :!IS: N C. W. IOC ;
/,,' ',„,/ ,.

Iliihufd- (IS')3). l-> L. J. t". .',.'.;); 17
Bfav. S7.

J,
ll''.„.'\-. l:,n„ll ls.-o:.-Jl|. (,.(•.

y, /)<•,.(« .!/«/'(,(/ Iil.,1. i„. V. rh.iiH-
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I

gage,. .0 d t ... mortg«K,.,| I-oporty by uuition, u.ul tl... ,„..,t^mj,w Cn- VI-
without h,H knowledge ...uploy.-.l a bidder ut tho auction to .uUuu.o

'"" "'

the ,,r...e, .t was b..|.I that th. buy...- ,.onld not f.k.- a.h,.nta,n.
of tho fraud to avoid tiio sah> (q\

A party who has Iweu induw.1 to nmk.- a rontra.t bv tho fraud Klo..ti„„ ,„
or misropresont fion of tho other par.j. u.ider the above eondi- l!,:;;!,tion« aec,u.ro.. t..o righi, on di^overin-^ the truth, to eh.t whether
he Will aihrm or avoid it; but the eontra.t .ontinu.s valid until he
detor.n.ne8 his election (rj. He may detern.ine hi« ele-tion by M,-U.„fexpres. words or by some unequivocal a.t, un.je.. . i,vun,>l„nces 'i"*'""

which render such words or a't bin.ling (, . |l„ ,„„,. „,„, i,,,;,,.,

an action claiming to have the eontraet resein.f mI ,..,.|' restitution"
in which <nso tho rescission by order of the .curt ,,.|ates back to
the commoneeinent of the action which detern.incs his eiertion (/^
But he cannot assert any other contract than that in fart in .do-
ho cannot disadirm that contract and .Imrge an im|.lied .ontra.t as
arising ,,,.„„ the oxecute.l consideration {u\ He may also .lain, ,.,,,. ,.f ,r,.„a
to avoid the contract by way of defence to anv action or l.-al
proceeding brought upon it: for "the mere fact 'that the partv'l,,
the Irau.l has issued u writ and commenml an action before" thr
rescission is not such a change of position as woul.l preclude the
defrauded party from exercising his election to resiind

•

(j- but
whore .such a defence is rais..,! it is neressury to prove some ,;..t of
uvoidai.ee .n support of it, us the iviurn of goods sol.l „, such
other une.,uivocal a.t .is the .as,. ,„,.v require (//). --WIlmv tl„.
contract rt>sults in investing the party with proper! v to whi, h
iLibiliii,., are incident, as an allotment of shares in .i company it
IS necessary in onhu- to ,lis.haige himself fron. liabiiitv, not onlv
to resc.n.l the eontra.t, but also to disclaim the ju-opeitv. A.ror.l-
ingly, in an a.tion against a sh:.rehold.M. in a c..in|.,inv for .'alls it
IS necessary to prove that as far as possible ho L, disclaimed the

1 )iwlaimer of
prKperty.

fi-ood Fnrrsl It,,. 1SS7), ,-,0 L. .T. Q B
44S : IS Q. B. 1>. 714 : Ihinrtt. IIo„r,'s

* r.;. V. .V. I,i,„,l„H Ti'iiinrui/i l\SS7 , ryl]

h. J. Q. B. 4.-,2
: IS Q. B, D. Sli.

(V) / llloii lliliik nf l.„i„li,H V. .Uiinslr,
(18.S7\ o7L. J. C. i:;4: :i7 ri.. D. .M.

()) Slivrnmi, V. yiii;i/iii,„ (18.):)), 2>
L. ,T. r. p. 110 ; i;jc. B. 'Js:, : l/„/.,s
V. Tu'./mmd (KSi;7>, 3(1 1,. J. C iUd •

L. R, .' It. L. .<.ir^.

(V <hi,,ii,\. i.i, X. ir i!„. (is7n,
41 L J, ¥x. 17: L. ];. 7 Ex. 2., ; .I/.,,-.

rnoii V, r„n,rsiil .V,i,-iii, In.rr. iS7:i-,

4JL. J. Ex. 115: L. R. SEx. 197
{!) R,r.r Jlirrr S,/r,r Mini,,,, Cn V

Sm,l/l (l»7(i;. as L. J. C. 849 ; L. R. 4
If. L. 64.

'(I stnilt V. Smifl, (lS:i4), 3 L. J. Ex
^'u: I Cr. M. &• R. 31.'

r) r/.„u,A V. /, ,V V. ir. 11,,. (I87I ,

41 L.J. Kx. 17; L. R. 7 Ex. 2B ; .1/,,,.

42L.J. Ex. II.-,; L.R.SEx. 197.
^'

l/l JllIU; V. Il,ir„.-, ls--,i 41 I T

t-'. I'. 194 ; L. R. 10 C. I'. IGU'.
' " '

'

,1)
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fAUHKM VITIAIINU AOKKKMKNT.

sliurun (,.' ; . TliL' I'ttirt u{ ilitM'liiiiiiiii^' tln' hluircK u|i(.'ii tin- ^lound

of a i'lauilulfnt iillotiiRui i» to ili-ilnnKi' tin' liability iih iiiilio;

iiiitl u slmi'i'liolili'f is I'Mlitli'd to llic full liciu'lit of such (liMlmrj(o,

thou^li, ill igiioraiu'i'ol' tlu' Iniud, he liaHucct'iilcil it c.iiucllutionof

thi' ^<lulll'» upon otlicf tfruuiuN, (ir tlicv linvi- Ik'cu I'orl'iilcd for

iioii-|iii_vini'iil of I'lills id .

II tlio |iai't,v, iijioii (lisi'dM'riiiu; tlic fraiiil, allii'iii>^ tin' rontrait by

soino unL>i|iiiv(>cal iit'l, ho caimot oftorwardM n-voko his cicntion,

iK^'oriiiiii; to lh(> iim\irii, " iftioil Mitiirl ftUiniil in ihitiiniilin^ mn-
ylitiHtlixfiliii'if mm /xilixl "

; uiid as In' caiiiiol ii|i|ni)biit(' mid i>'|iro-

buti« he cannot oU'ft to atlirni the rontract in part, and avoid it in

other part, unless the two purts are so sevtrahli' iis to form inde-

pendent contiiiets (/)). Where a person was inilured lu nmlertuko

work for another lor a lerlain sum upon a fiainluleiil inisrepreseu-

liitioii of the ([iiantities, and after diseoverinu the liMiid rontiiined

and eonijileted the work; it was held that he eoiild iliiini payment

only lu'eordin^' to the i ontraet price ^Cj. Where a person had hei'ii

induced bv fruiidiihuit misrepres«'ntations to take a lease of a mine,

and hu.. .itiniied to work the mine after disioxery of the truth,

ho was hold to have lost the rii.'ht of disilainiin:,' the lia-e^</j.

Where the jmrty dei'iiiiided, after liill kiiowjedire of the tiaild,

^uvo notict that he insisted on the performaine of the eoiitraet by

a certain time, otherwise ho should consider it at an ond on the

ground of the dclaj', ho was held ! 'iivo allirmed the tontract,

though it was not afterwards inrfoin.. a within the time staled (c).

- -I'pon this i)rinciplo a person who has been indnet'd to take .shares

in a company by misrepresentations in the [irospectiis, and after

discoverinii: the truth exercises the rii^hts of a sliareholder, vaiinot

disclaim the siiares and t;e( his name reinoxed fidin tin' reijister: as

where he has contracted to sell the shares (/ ; or has airepfed

dividends (Vy^; or has done any otlu'r une(|uivo(iil ad of (HMU!r-

ship (/j).- And the party who has once determined liis elect ion to

(;) /(,/,..,,/ I.'i; ./>»,,. V. .I.lsrl,ll,lh

(is.-id), iii L. .1. (J, ». L'ii: i; K^ \- H.

riil : llllnh.,)- flu 1,1 r„. V. /liii/ii.x ISCiT ,

:u; L. J. Kx. IM.i; 1,. K. J Kx. .ijl.

ir, n'riiiht\ CIV I.sri , 41 L. J. C. 1 ;

L. K. 7 <'li. 0.')
; Jni-:,ii'.i lU'f\ l.lfl. V.

Tir.^t MK'Jli , Kt \.. .1. P. C. Ki : ISilli

A. ('. JT'i.

/. rl„i,.//, V. A. * .V. ;/'.
/.'v. I1.S71

,

11 L. .1. Kx. 17: L. K. 7 Kx. L'« ;

I-,::!,:/ .-:l::.r M,!::!,f::rh:,i,.i, I'.:., v, /;.;;;../

VMm, 7s L. J. P. c. loi": fi'jiw .\. r.
:\ iO.

,r> Srhiir,, V. /'../'/ iis.i'.e, s L. ,1. Kx.
r.i'i : r> M. & W. s:i.

/) f"i././-. V. V,h- 1.HI2). S CI. & F.

•') M,irl,)iflr V. H'.rl..^ IS.'iG , 22
liiav. ;>-M.

I lliiiri'' r.f.. iS(i(i>, I,. K. I Ki|.

l,s:(.

7 r/,„/, V. //„/v.,MlS.'S\ 'J? L. J.

(i. li. 'r-;-. K. n. A: K. us; .V/r //',/,/•,,

•••• 'is.vi
,

-.'s I., .1. ('. :i-j.^; 1 ,i,.hiH.

I.")!.

(/i) r,„;ii/l V. /(<."-, (:1S78\ 17 !. J.

H
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(liwovtry ot" ad.litioriiil in,,i,|

rni II huu.liilt-nt coiitrucf. <unn„t iiltciwunls avoid it upon tht

nrid

-'iit^oC fn.ii.l; tli.M.|lo(lH ol' Mi.^h ,|is-

(•ii vt.
Mkct. II.

Illy t()(;oiTol,omt,. th.. llM.ltlulii.l, |,„nI
not to nnivo tliu rijtlit of ,ivr)i,|

uncc of II coniiiirt in f

iriiii .1 sill

U'l ni.iv Ik

D.'l

tll'Sl'<|llclltlv <ll8cov.TC(l (A-

SII|1|H)||,

III!* I>i-<ii wiiivi'd,

lint tl

liv :iny y^roiiiiils of

II' lIlMllllllll-

ull

iiy in tletfrniinin-' his i.|0(^11)11 ni:i\ I)

irniiiiico.

tli-ncc that 111" hiiw del

|)>u of rinif wiiliiiiit 1-1

niiiK'il to adjiiii

'|H rati' |pri'Minij,iiM.|v in IHy i"

indin- will fiiiiijsl, j.vj.
' '""••

lupso of tinip is great, it prolmblv would
conilnsivo cvidi'inc t

till' fonlia.l; and «iii.ii. tl

in piiictii-i' |„. tifaii'd i

o-liinvtiial li.'liiis>od..t..|iMiii,d -/ Butn yea... I. a. a,vnn,,.,i,a.ai,,-,n.||,,,ul,i,.|, ,.,,,,,(,,,, .,,,.,
1.0 ,|n>t .> lonndid n,,o„ „„.,,. .|.,|,v. tl„. vain! tv of ,1.,, d,.|,.ncomust he tn,-d u,,on ,,rin,.,,.|,.s .niHaniiallv ,.,,„„,|,|„ ,„. ..;,..
cumst«n..os always ini,„.,,a„, i,. .„.,„ ,,.. ai-, tl„. |,.,.,,|, „( u.„
.nlay.niUlionatu.vof,l.,.a,.,.,„,,.,,,,,,,^

ngl|. all.'.., .1, ,„.. ,,,„. ,,., ,,.„,„ ,^ ,„,,,.,„„ ,^^.

-
t.eo .. .ak.n. tli. on.. ,,,n,.,. ,., „,. oti...,., >., f,., ,, ,„,,„„. J.^
rcmi'ily ,,>,). \\ 1.,,,. a contra, t of ii.siirani c is voi,|al,|,. fo, , „i.-
'•"aln...nt it the insnivr by drlayin'^ his ulo.'lion p.vv.nti.d tlu-
ussuM'd trotn .nsnrii„...|s,.«h,,,, h„ ,,„„|,, |,„ ,„.,,, |,„,,,^_, |^^. ^^^^
"•sman,.,.

// l-,,on tins ,,rii„ i,,|.. „ «l,,„v|,„M,.r ul,o. Um-a .n.lnc','d to tak,. shan.s l.v .1... fraud of ,| ,,,,.,. , i,;
to tho court to have h,s num.. .'ctnov..,! from tl... .-...Msti'i.. sl.oilllj .|oso promptly, ami in cuso of delay his appli, ation u ill in .......ral I,.
-•'•losed (oj. Hut -it is dill...nlt to lay .lou ,. any .,.n,.ral n,,.. ,,
to the une withm whiel, ol.j.vtio.is of ,li,> ..|,ara,„.r slioiil.l I,.
m^Hlo the. >.ro,in.! of n.pu.liation of shares after thev have „nee
t.e..n di...overe,l: in every eus,. attention most 1,.. paid to tl.,. ,.ir-
c.u,nstan..e.s (p . A .l..lay pe,i,lim: the heari,,.^ an,l ,le..ision „f

<;. iH!); ll.Ch. J). .-„|.j
: )•„,-;•/•,,„„„„,,,

'". V. ir,!/„,ri (IKS-J , ,'il L ,J (^ j{
.s y. B. 1). i„s.-, : J!,„i V. /.„;„/„,;

M'J :

.11^,/ .SI..//,.,;/ /„,,-,. ISMI. .-),! [,. .T.C. ..i.^I
(<i (;i„,/i/,.//v. n„i,ii,/ is:((i, :t i, J

K. H. l-.'ii; 1 A. A: !•:. 4,1 ; /.„;,,.. /„,'
'''Ul

, 74 L. J. C. liiU; (liuLi: 1 (^ii.

ir,„//,r. (ISTli. 41 L. J. C.
I

: L. K. : Ch. o-K

J) l;i cur. r/„„,,/, V. /,. ,v .V, ;( j.

}--i).U L. .r. Kx. 17; L. H. 7 Kx!
-'. : J[,fr!:r! V. /':/.,,/•.• is-,j !-,

J_ Jt^!*: J I),.IJ. M. io. 78.-.; .»/,„,;.,.„
V. f "<.</»«/ /«.,r,.. (|S7:i). 42 L. .f Kx
11'; L. R. 8 Ex. 11)7; siMrplf:, V.

/"'/' /?'/. is7,; , 1.; r,. .r c 'vi- >
Cli. I). ,;,;:!.

• - . -

('"1 /.., .„. /.»„/,„,, />,,.,,',„,„ ,„ V
//'-f;is7.r..i^;, IV, ...,,„. /.,,,,•;;
V. .\w S:,„l„r,„ riiiisplnit, r„ 'Is-S
' Ap. {-a. l.'ls. ' '

^, S,.,. l/,„.,-,„,„ V. r,r,r.,.„l M„n„.

SKx' i'r?'^'' " ^- '• ^'*- "•'• I'K-

_(is,i7
. ;i,; L..r.c. S4U: L. R. ij h. £

ls,,Si, .„ U J. C. .-,41; T,.n„r, I, J
Jeliiiiiii,^ V. ISrwu/hlim (IS.-,4i .>:. I i'

C. 'JlIU; JJJ.. U.M. &U. 140.
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Notice uf

fnud.

Ile«titution

of ri>rlit«

upon itvuitl-

UIU»' of

ruutract.

Return of

goodn Hulll.

Repuilintiiiu

of »hart>.

CAUM34 VrriATINO AnRKKMKNT.

tho oaMt of anotliiT Ni,an-hol<l<>r in tlu- •uiii)> pooitioii, wliirli itt

Bf^rood to hv takt*n art a ropri>w>ntativi- cu»>. doeii not projuilico tli»

party, altliough a winding up ordur hait intcrvuntHl (qi). -Delay i^

not imputable against the party defrauded until lie hu** knowlodgo

of tho fraud, or at leant nucli means of knowledge us he wm huund

to avail himfiolf of (r). And it lief* upon the |mrty against whom
tho fraud i§ established and who obarges tho delay, to prove tho

knowledge in the other party, and the time of acquiring it(«).

Delay is no answer to a substantive action for daniuge» cuuiwd

by fraud, at law or in equity, exisept under the Statute of Limita-

tions (<).

Avoidanee of tho agreonunt involves a rer«titiition of theparti<«

to their original rights and property ; it can be eHWted only

upon thit) condition, and therefore only ho lung as HUuh restitu-

tion is possible (m). " A contract voidable for fraud mnnot Ito

avoided when the other party cannot be restored to his utatiis {fiio.

For 11 contract cannot be rescinded in part and stand good for the

residue. If it cannot be rescinded in toto, it cuiinot lie rcsciudi'd

at all ; but the party complaining of tiie non-perrormunce, or

tho fraud, must resort to an action for damages" (x). Where
tho contract bus been ('onii)letely executed there cannot bo

rescission for misrepresentation unless fraudulently made (7).

Thus if a person induced by fraud to buy goo<1s can return

tho goods, he muv' recover back the priie paid, or if he bought on

credit ho may refuse pavmcnt : but if ho cannot or does not

return tho goods he must |)uy tiiu price or their value (^). And
if a bill is given for goods sold and delivered the buyer cannot

avoid tho bill on the ground of the sale being fraudulent .so

long ii>< lie retains the goods (a).—So a shareholder who has been

.11) l;iiih\ cant (lS6tf), .'SS L. J. C.

aiS; L. R. 4 oil. 4'J7; .VeSx^ll'ii am,

(IS70 , :fi) I-. .r. C. S'2J ; L. R. l(i Kij.

.'>0:i. /,V Sriillmli Peli-uhilii, In. ;1SS-J),

ill L. .1. C. 841 : iiVh. D. 41.1.

,') Jhoii He V. .Ver/iniijck
: 1873), L. R.

6 H. }j. 4.'>rt ; Eritiugfi- v. Sni- Sumhri-i'v

Vh<„pli.il,- I'n. {187s;. :i Ap. Cu. 1218.

\] f.iit'lxinf Vtlriift'uni I'u. V. Hunt
fl874', L. H. h V. C. 221 ; HaUbun-,
L. C. Aniimi v. Siinlli Msslli. 41 Cli. t).

:'.7ii,

(/) IVek V. a„riini 11873 , 4a L. J. V.

19; L. R. « n. L. :i77.

('() Ld. Criiiiwortli, H'rsleni llmk v.

.<(/,/-»• ,isii7 , L. R. 1 Sc. Ap. Kil;
Bniiiiwcll. L..T.. C/ii/ii'iinrli't rate 18Si)

,

\r> Vh. n. 20.

(j) /',( txr. tilnjU'ltl yiihl Cu. \.

riiuin (1877!, 4ii K. J. Q. J!. 299:
2 Q. n. r>. 214.

ill fUflilmi V X(,rl/< Kii^trni Siilt r„,

iwiu;, 74 L. J. C. 199: (190.-,) l Ch.

{z) Sale of OoihN Act. 1893. — . 8, 49 ;

rhyt^y iuA-,^.n is.w ,
-j; 1 -! Q. V.

22'i; E. B. & K. 148.

;a; Sulhi V. frail, (18.">4;, 10 Ex. iVi
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Hl,T. II.

inducted to take ,lmri.-< by fruu.l „f ,1... ..on,,mi.v ...ii.t .li«|„i,„
the sharo.1 and got hii name reiiiovo.l from »li.> n>fi«»,.r h. If
tho Mhares liavo b.*n convort.-.! into n.'w slmroH or <)»l..r«i«.
matprmlly chan^.-d ho that thoy .annot In- rrmtorod in ili.> m„w'
Ktat.'.ho cannot avoid hNoriifinal contract c .— Untif th.'-.iihj..(t
of fiauduiont mh bo jmuti.ally vuIuoIpss, „. u ,onr,.Hsion Irotn ,x

foruiKn Kovornin.«nl tluit had b..porn.- ioitVit.vl h,.f„n- s„h.. ih.r,. i.

nothing to ri.tiirn. and tho ^ah- may Iw avoid.-d (</ . .\n.l upon
tho iak. of a buHinosM which i*. innolvont and whi(h alt..r«,.rd8
fails, so that thoro is nothinjr to r.-tor-. thr .„ntrn. t ni.iv he
avoided, and tho mon..y paid an tho pri(v nTov.r.'.l bari< ,'•

Where th- ,.urcha.s,.r of h.n.l or other real ,..,,,1.. had takm ,,.m- v,^„i„u ..1

session, iiocouhl not. at.onimon law, aft^-rwanls nxoid tin ...iilri.t
'""' '""'"'

ond ncjain, the purchase-money or hin deposit. I.,, ause j,,/'"
"=""*"*"•

intermediate o«upalioii was a part exo. ntion of tlie airre..m<iit,
which wa.s in<apable of hein^ ri.<»cinded: ' and ' when, a , onlni.t
18 to bo rescinded at all. it must U- roH<ijided //, fnto. and llie

parties put in xMn ,i„o'- f . Hut in e.,nitN, and fh iiitahie
rule must now prevail, the mere poH*.s,sinn of the proper! v takrn
under a contract of sale, whieli is vitiated hy fraud or othir snlli-
cient cause, do<.'s not i)rev«nt the court ordering; a rescission of the
sale and a reconveyance of tho property upon ecpiifabi.. tcinis if
tho situation of the parties has not bi>en altered in any sul.>ianiiMl
*ay (.'?)• And tho court can jfive compensation for tl'ic pos8<.sMon
had by orderin<r, if nooessary, an aciount of the rents and j.rolil^
taken, or the payment of an occupation rent vA . And in tho
converse ease where the vendor is entitled to set a.side u .onvcvan. e,

the court will doeri« the land to stand security only lor « hat has
been paid with interest (i).

Although from the causes above-mentioned it is no l..ni.'er open A. ti,.„ for

to the party defrauded to avoid the agreement, ho mav hnve a
''

'

rcmed3 for the fraud by action for damages or componsation for
tho loss occasioned by it, provided tho fraud amounts to a sub-
stantive cause of action against tho party who committed it A-).

fniuii.

(*) !Scc niitf, p. 2.)7.

(f) Vlitrkf V. Dicknon (1«,)8;, 27 L. .T

Q. B. 223 : E. B. A: K. Us.
(d) I'kotphttte Sunige t'n. v. H,iilinunt

(1877). 46 L. J. C. 681 ;
.-. Ch. 1). :1!14.

r) Ailam v. Seiihigiiini, (18SS;, ,">7

I.. .J. C. 106i, ; 1:; Ap.'Cu.'uOS.

(/; Hunt V. Stik ;1S04), 5 East, 449 ;

BkckhHtH V. Smith fl849), 18 L. J. Ex.

Is7; -' Ex. 7S1.

(;i Lindftui PrlnjUuM r,,. v lliii'l

(1874;. L. R. .-. r. C. 221.
(A) Kinii V. Kill', 1831 , I M. & K

442.

'") .tildhnii V. /hwMii 1711 , •; W'TU.
67»; .li/tn/ord .hiir/) v. Morrti (1873)^
42 L. J. C. .116 ; L. R. S Ch. 484.

f*) rampbell. C. J., Clarke v. liitkmm
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CAUSES VlTIATINCi ACiRKKMKNT.

But in sucli action ho cannot lUMovor any lianiages whicli uiiglit

have boon i)revented by avoitlinj^f tlie coutract when lio liad Iho

opportunity, if any, of wliicli ho did not avail himself; as tlie loss

upon shares which ho might have re|)udiat«'d before thoy fell in

value, or the deterioration of goods which he might have re-

turned (Z).

Proprietary rights which have been ac(|uired by third par"j8

for value and witliout notice of tlio fraud cannot Ix) displaced,

upon the party defrauded electing to avoid the contract (m).
Thus if a jm rson, having obtained goods by means of a fraud

U])on liin seller, transftjrs them to a third party, wiio takes thorn

boHu fide and witiiout notice of tlio fraud, the latter accjuires a
gnod title to the goods which cannot afterwards Ix! defeat od by the

original seller (»). The same rule applies in favour of a third

party to wiiom the goods have been pledged, or who has taken a

lien or e<|uiUible charge upon the goods from the fraudulent buyer,

witliout notice of the fraud (o). But a person biking the goods or

any interest in them from the fraudulent buyer with uotico of the

fr; (l,ci..i lU'Cjuire no be tier title than the latter cm givr, and the

seller n.ay avoid the coutriutt and recover back the goods from him
at any time (p).- In the case of the bankruptcy of the fraudulent

buyer, vesting the properly of tlu' bankrupt in the trustee, the

latter ac(|uirc^s no iKJtter title than the bankrupt, and the seller

may avoid the sale and recover back the goods from the trustee

who has taken possession under the bankrui)tey (7); nor can the

trustee claim to retain the goods under the reputed ownership
clause, foi the possession of the bankrupt is in reference to his

proprietary right which exists until disalhrmaiice of the 8ale(r).

And where the trustee in bankrujjtcy successfully imi)eaehe8 a
conveyance as a fraud upon creditors, a party to the fraud cannot

ils.W . :;7 1,. ,T. Q. B. J^:! ; K. B. i K.
14S: lilarkbuni, .1., /,',,/. v. Sailln-s r,,.

'IM»;;)), ;i2 L. J. Q. B. m ; m ii. L. c.
404.

(/ ihiilrir V. runir ISfiS). :i7 L. .T. P.
Sll

; Umlikll V. Ilhekdi (1S7!);. 4S L. J.
Q. n. •')! 7 ; 4 Q. B. I). (i7.s. N>c Arnimn
V. Hmith (\sm , 41 Ch. I). ;i4N.

[Ill] SttU' of (ioiicIm Act, IS'.ili, s. 21!

:

Si, 11 imoii V. Xiiriiliiiiii (lH.i:i , 22 I-. .1.

C. I'.IK
; i:i C. n. 28.-.: l;,is,v. GUmhr

flHfiti . I, H 1 1>. r, -ixw.

ii) ll'hil, Y. Cmleii (Ix.'ill, 20 L. .1.

C. V. IGG: 10 C. B. Ol'.i; Ihbcck v.

Jjiu-ymt (ISHOi, 4!' L. ,1. <i. B. 408; h

Q. U. I). 2S1.

(u) Atfi nhurifntfh V. -V. Ktilhinine
Ihrks {1S7.S', 47' L. .1. r,. V. 7<>:i: 3
C. r. n. 4.io.

(/I) Cli.wih V. /.. >V .V. «-. A'v. 1S71),

41 L. .1. Kt. 17: L. Ii. 7 Kx. 2ii.

(</ i:x
I,. Itaniett IS?!;,, Mi L. .T. Bk.

120: ach. ]). i2.i: i:x 11. ;r«rrf(i9n.->),

74 L. J. K. B. :t24 : (Umi) I K. Ii. 4(„-.
;

TtUnl V. lUumim
I lUlO , 7il L. J. K. B.

r.lT: (lyin; l K. B. 74.'i.

(?) /.w(rf V. (Irreu (1H46), l."; L. J. Ex.
113; I.IM. & W. 216.
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prove ill the bankruptcy lor the considoratioii monoy which ho lias J"*- ^J;|/N,.
I

... •' Sect. 11.
pam (,«;.—Upon tho samo i)nnciple of saving the intervening
rights of third parties, a sharelioldor who has Ijoen induced to take .'.mpa'-y

"'

shares by a fraudulent prospectus r • ,.iescntatioi.>8 of tho com-
pany, cannot repudiate tho sin: : .id claim the removal of his

name as a shareholder, aftcj creditors have acquired rights against
tho existing shareholders as appearing on the register {t). There-
fore, a shareholder cannot claim to have his name removed after a
petition for winding up, or after the passing of a resolution for

a voluntary winding up(«); or after the company have declared
themselves insolvent and stoj.ped payment, though no petition

for winding up has licvn presented {X). But an action commenced
by a siiareholder for tho removal of his name is not barred by a
petition for winding up afterwards presented and an order made
upon it pending tlio action (//). Such sharoliolder has no remedy
for the fraud against the assets of the company, or against tho
other shareholders and eontributories. in tho course i>f tlie wind-
ing up (--J.

Where the possession of goods is obtained from the owner by a CitkIs

mere fraud without any contract to give a title, the frauiliilent '|'''''.»''"''

posscssoi can transfer ,o title to another, and the owner may prctenTe!..

recover back the goods from a third party, though he bought them
without notice of ihi- fraud {a): as wiiere a person obtained [msses-

sion of i,'-oods under the fraudulent misrcprcsenlaiion that he was
authorised to buy them for a principal, to whom I lie sale purported
to be made, it was held that tliivo was in fact no eontriet to

support the po.sses.sion, and tho own<'r might reeov(>r tiio goods
from a transferee to whom the frai'dulenl [losses.sor had sidd or

ple<lged them witiioiit notice of tiie fraud v/'); so uln'rea person

by misrepre-entiriir liiiiis. II' to !). a iii>'inbi'r of a linn to wiiom the

owner of goods intended to sell tliem obtained delivery to hini-

m

(«) /•>/,. M,/,is I'.ms , 77 I., .t. K. H.

.•!Sfi; ilKOK, 1 K. It. '.HI.

(/) Ciiirii-. I, C. Jh,,if„t I, (:t,i>,i„.,

litiHli (lS7li , 1 .\i). Ca. ti'.'l.

(« o,,/,,,, V. Inr^ii,„i„l 'lsii7 ,
:,[-, L, ,[.

V. i)lli; I,. T{. _> 11. I,. :).'.-,: Kr„l v.

Fnrlmhl l..,,vl Cu. |S(iS). :i7 I,. .? . ('.

I'l'i:) ; L. K. It Di. WW Vw» v. r, /„„,„/
fniiiilii ll.iiik '1S77;. 47 L. .1. ('. I'.'i.sl

,

;t C. P. D. -M-l: H- S,;,ll„h V-tiuhmn

l.r,,h li.Dil, 'lss7,, .'iii r,. .1. ('. :!-JI.

(y l:r,~, Itiir, S.I,;,- Mi„,li,l C,,. V.

.Sinill, (isiiir, :;:i I,, .r. c. siii
'
I„ K l

II. I.. (U.

;; y.'».-«<»\ ,„., iss(i;, i:» i,. .i. (\
"ill: !•) ell. 1>. .1(17: '/ln„/,h!i,.,f/, v.
t,l,lsiii,,i- II, ,1,1; ISSIl . :> .\p. Cii. :il7.

•n) h',H,)xl.,,;l \. .)/.|-)VjlS.".(li, J(l 1,..I.

I'.x. s:;; 1 it. A, N. ,)():).

(''! Ihi/n'iiii v. /holm ls,"i7 . 'jr, I,. .).

V.\. :il-.': //..///«> V. l-t,iil,,- \k::<\. 44
(;. {I.^s.! , -J.t ('],. I). (|:t.

(j-i Tniii,i4l V. (ll,i>:,i„ir It'iiil; (IS7!i . 4 I, .?. H. H. '•;••
; 1, JJ. 7 H. |.. 7,'i7

Ap. ("a. cc'l. Sri' r,ii/i),,i V. I.„ii,i;„ ,111,1
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Pabt I.

Restitutiou

of property.

self, and then pledged them with a third party (c); so where a
person obtained the possession of goods by taking advantage of a
similarity of name and address to misrepresent himself to be a
person known to the seller, and supposed by him to order the
goods and to whom he intended to deliver them(rf); for it is

generally true that mere possession without ownership does not
entitle the possessor to confer a better title than he himself has (e).

—In the case of the owner of goods prosecuting and obtaining a
conviction of the person obtaining the goods by fraud or other
wrongful means amounting to larceny, the owner may recover the
property even against a buyer from the fraudulent purchaser,
wlio bought without notice of the fraud; but unless the means
amount to larceny, not without an order of the court for restitution
of the property (/). There is also jurisdiction under sect. 30
of the Pawnbrokers Act, 1872, to order restitution. This pro-
vision only applies to the case where the goods are in the posses-
sion of a pawnbroker, and does not affect the right of the owner
to pursue his common law remedy (g).

((•) Hmdman v. Booth (1863), 32 L. J.
Ex. lOi) ; 1 H. & C. 803.

Id) Cmdy v. Ziudsai/ (1878), 47 L. J.
Q. B. 481; 3 Ap. Ca.'4.)9.

(/) Sale of Ouod»< Act, 1893, s. 21

;

Ifeliii V. Matlhewt (18951, 64 L. J. Q B.
46.5; (189-.) A. C. 471.

(f) Larceny Act, 1861. s 100; Sale

of Goods Act, 1893, h. 24 ; henlley v.
n//Ho»<(1887), ,'57 L. J. Q. B. 18; 12
Ap. Ca. 471 ; Pni/nr v. inb<,n (189.5),
fi.i L. J. Q. B. 1.50; (189,-)) 2 Q. B.
,537.

(p) Zeicentrr * Co. v. Cherri/maH {1907),
7« L. J. K. B. 678 ; (1907) 2 K. B. 101.
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Ph. VI.
Sect. II.

§ 2. Wareantiks and Contracts of Insurance.

PAOE
Sale» with wurrantf 26.)

Sale o{ specific ffoodn—warranty of title—warranty of quality

—

articles nold for particular purpose—articles sold for food-
breach of warranty—rescission on liri'aeh iUU

JSalo of (foods by disKTiption—implii'd warranty that goods arj
merchantable —expriwB warranty of iiuality—acceptance of
Koods delivered iii'J

Contracts of marine insurance—non-disitlosurenf material facts

—

non-disclosure by affent—matters known to underwriter

—

materiiility of information—insurance by slip— warranty of
seaworthiness i?!

Fire insurance—alteration in property insured '277

Life insurance—on basis of declaration—indisputable policies

—

continuance of declaration—declaration by referees 278

Guarantee*— non-disclosure of material fact — );uarantee of
honesty—of debt—guarantee upon baois of declaration 2811

Contracts may in terms or impliedly provide ugainst mis-

representation, or failure of a representation upon which they

are founded, by means of a warranty or condition; thi'reby

superseding by agreoment the general principles of fraud and
misrepresentation previously stated. The Sale of Goods Act,

1893, draws a distinction between a condition and a wurrunty,

defining? the latter (as regards Enj^land and Ireland) as "an

agreement with reference to goods which are the subject of a

contract of sale, but collateral to the main purpose of such con-

tract, tiie breacli of which gives rise to a claim for damages, hut

not a right to reject the goods and treat the contract as repudi-

ated " {a). In the decided cases the woid " wan-anty " is frequently

used in a much less restricted sense (6), and the popular lan-

guage will be followed unless it tend to obscure the meaning.

Some contracts, as insurance and guarantee, from the nalun" of

the subject impliedly extend the ground and effect of rc])n'-

ecntations bej'ond those general principles, ami are here made
the subject of separate treatment.

Contracts of sale ma.y expressly or impliedly warrant the truth Sales with

of representations made concerning the subject of sale: as by *'*'™''*y-

warranty of the title of the seller or of the quality of the thing

sold; for breach of which the remedy is by action upon the con-

ill
III

fi!

(if) Sale of Goods Act, ISiCi, s. ti.'. i) Anson, t'ontraefs, p. :i'.'3, n.



366

Fast I.

Sale uf

specific

goods.

Warranty (if

title.

Warrant}- ni

quality.

C.VUSKS VITIATINO AC.KKKMKNT.

tiact independent of any question of fraud. The warranty dis-
penses witli inquiry into the intention or knowledge of tiie war-
rantor; but it leaves that inquiry open in regard to fraud und
its consequences (c). It is not essential that the word " warrant

"

or any other particular e.xpreasion should be used in order to
make a warranty: "any alHrmation at the time of a sale is a
warranty, provided it appear on evidiuce to have been so in-
tended " (d). It is a que>tiou of fact in each case upon the con-
struction of the words used and of the circumstances, whether
such an intention is e.xpre.s.sed [ej. On the other hand even an
express warranty in absolute terms may be construed as not
applying to a defect which is apparent to the buyer at the time
of sale (/)

.

Unless the circumstances of the contract are such as to show a
diflVrenf intention, thrre is an implied condition that the .seller has
a ri-h( to sell or agree to sell tlie goods, and a warranty that the
buyer shall have ((uiet possession free from incumbrances (r/). In
the case of an ordinary pledge the jjjedgor impli(>dly warrants that
the properly is his own or that he has th,. authority of the owner
to pledge it; and the undertaking of the pledg(H- to deliver it back
to the pledgor is sul).ject to the latter having the title warrp.ited;
and if that fails the pleilgce may restore the property to the true
owner (h\ But a p.vnbroker selling an aitiel.' by auction as a
forfeited pledg<. w.,s hold only to represi'nt that the article was
pledged to him and irredeemable, and his warranty was limited
to that elfeet i . .\iid a sale of goods seizi-d undi-r an execu-
tion is hehl to import no warranty of title 'frV

Upon a sale of specilie goods, therr is in general no implietl
warranty or rendition that the article sold is of a particular
quality, or will answer a |)artieular purpov 7\ Thus upon the

;V, Sale of Go' d> Act, 18!t:!, . (;| '>):

Tiiiiliil, C\ .1., Min-f/iliuii V. n'ruiltt
(IK'il). 7 Bin;f. DO.-,.

(rf r,„, V. c.linMii {1S2S . 7 Li

O. ;s. K. n. '.T) ; :i Man. & R. 2.

(<) ]\nrrr V. I'luliiim ilN:i<i), ,') L
K. B. SS: 4 A. A: E. I7:i, //„^/,„,
THU'iiieri,,, {IS.Vr, 23 L. .1. ('. P. Ih'J

l.> C. li. l:i(); Stnrlnl V, Iliiihn asti'')
:il L .1. Kx. ts:; ; i H. i; c. lo,",.

if, .V'iri/rf>(i„ V. ii'mihi i,s-ir,. ;

Bill..-, fifi:'.; ;!s:>.-r
. i \, j. f, p_ i_.„

8 Bii];r. 4.">4 ; Hnll„l„,, v. .I/,„v,«,, 'ig-iS
:iSL. J. K. B. ii; 1 K. A: E. 1.

.T.

.1.

V.

{ij Sail- .if (JiiihIm Act, ISIW, s. l-j ;
Ihill V. r„i„l-i- !'1S,'>7 , !(> L ,J <_' P
2MS; 2 V. I!. N. s. ry>: li,„„.,ln, v.'

U,»r!,y (IS(i7), :!(i L. J. ('.'p. ;i2S-
L. U. •-' C. V. li.',-,.

(/i\ rhmnii'iii V. KxnII (IS5n, 'JH L. J.
Ex. •.'(Ill; (i Ex. \Hi: So,,,,,' M.nni'fue.
I,ir,„,l („. V. Cl.irk IS7'.i;, 1') L. J. E.x.
221; r,\-.K. D. :i7.

(<) Mi>i-U-ii V. Atlr,ihoi;ii„ih ,'1819) IS
L. .T. Ex. nil; :j Ex. .510."

;/.; I'i,;/,,,,,,,, \.Si„ii,r ^l^iVl , lit L.J.
Q. B. 2:i:i; ii g. B. 621.

iVi t<iilo of (iooiT. Act, 18S13, H. U.
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Bale oJ' tlio " patonl smoku coa!iuuiiii<,' furnauu " of a certain in Cn. VI.

veulor, which turned out in user to bu unlit ior thi' purposes of ^ ' '. -L

a brewery to which it was supplied, it was hi'id tiiat in the absunc<'

of fraud there was no answer to au action for tlu' price, on tln'

footing of an implied warranty {m . Also as a general rule if

a pereon oontracts for the iiire or use of a specilict artiele, thorr

is no implied warranty l)y tiic owner that it i< lit for tiir pu.posu

for which it is recjuired; he undertakes to deliver it in the state

agreed for, but the iiiriT, obtaining the thing agreed for, tiikes

the risk of its litness and eihciency for his purjiose: as in the case

of a person undertaking to perform a certain voyage with ;i

certain vessel, which, by reason of the state of its emjines, un-

known to both parties, was unlit for the voyage («). Hut in

the ease of a sale of goods potentially dangerous, there is a duty

on the seller to warn the buyer of any danger he mav incur in

dealing with the goods (o).

If a contract be iniidi' to supidy an ueticle for ii |i;irli(uliir

purpose, that i)urpose being the essential matter of thr contract,

so that it appears that the b^:; er ri'liea on the seller's skill op

judgment, then if tiie goods are of a description which it is in the

course of the seller's business to supply, thi' si'llip is Ixiiind

whelliei he hi' the niaimfaeturer or not to su])|)ly an article

reasonably lit for the purpose, and is considri'eil as wariiinl iiig

that it is so /; . .\ sale for a particular purpose iii;iy ]»• infcrr 'd

from tiie nature and eircunistance- of the traU'-.ictioii. as in the

case of a sale of a water bottle by a rrtail (•liemist ti) a persmi noi

ac(|Uainted with the composition of the material of wliieii it was

made I// : .so where the plaintili's milk aieoiiil wa^ kr|.| in a Article" sold

pass-book '<U|)plicHl by thedelendants wliii h containi'd an iniinwra- ^"' ^""^

tion of the prei'autions taken by thmi to ensure a supply of jiui-e

milk, the defendant.s were held liable for th" e()nse(|iiiMiei's of a

latent undiseoverable did'ect r,; and where ii jier^on coiitraeled

t« supjdA provisions for troops durinir a voya^'e he was held to

warrant that they wore reasonably lit for the purpose intend<'d.

ArtiiloK »(ild

f ' <r particular

piirpow.

(ill) riiiiuln- V. Itopkint (ISliS^ 8 L. .1.

Ex. 14 ; 4 M. & W. :t'.)n ; Vmh.mj- y.

Biinifll IS;".7), I C. Ti. N. H. (il.t: nm-
flmiod l)y Sale n£ Cioods Act. \if'M.

s. 14(1).
Ill) Jloli-ytibii v.Amnznii Thv 'V. (ISSU.

&1 L. .1. H. 11. US; 7 li. H. i). 'iVS.

(o; Ctfii'ki' V. yii'iiiii tV Xayii Cti-op. Stic,

(19021. 72 L. .1. k. B. \-,.\: l'.m;i)

1 K. Ii. I.-..-..

(/y) S.ilc i,f (iiMids Act. i.S'.i:!, ». II !).
Sec t'l'ii-l.f V. .'ttii'ii \ S'liiii t'o-tt/i, S;e.

VMi-S'. 72 I,. .1. K. B \r,.i: liiuij 1 K. B.
1.5.').

Ii/) rr,,.<l V. Im' '1!1,1:!(. 72 L. .T. K. B.
(i.i?: A'.m, 2 K. Ii. US.

(r) /Vr.../ V. Aiih.ihiii-ii Daini < o. 1 190ft),

74 L. J. K. B. asr. ; ('mo.-)) i K. Ii. 008.

r-ii

ii
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Pun I.

Breach of

wmranty.

Reeviflttioii

upon breach
of warranty.

and tho wairanty was not exeludml by an .'xpress provision that
they should pass a survey by an officer («); so a carriage builder
who supplied to a customer a carriage pole which broke in use,
was held liable for the result, although it did not appear that ho
had been negligent in making it, or that there was any particular
defect (<). And upon this principle a person who supplied a
«tand at a racecourse for the use of persons who paid for admis-
sion wa. held impliedly to warrant to them that the stand was
reasonably Ht for their u.se(«). But in the case of a person
not being a retailor or dealer in the goods casually selling iin article
there is not any similar implied warranty (x) ; as a meat sales-
man, wiio sells uarcasa^ of meat in a market on commission (y).A person who sent animals to market to be sold " with all faults

"

was iieid to be exempt from any warranty or liability to the
bi-yer, although tlie nnimals w(!re anVctod with a contagiouB
disca.'io to his knowledge, of which they afterwards died "and
a l:ough the seller was subject to a statutory penalty for sending
them to market in that state (2).

The buyer is entitled to avoid the uojitraet, mid to refuse or
return the goods, upon breach of a eondition: but lie is not en-
titled to do so for breach of a warranty, or whore he has elected
to treat the breach of a condition as a breaeh of warranty (n). So
if specific goods are sold with a warranty that they are ocjual to
Bample, the buyer cannot avoid the contract merely on the ground
that they do not correspond with the sample without an oxpresa
condition enabling him to do so; but in the absence of fraud he
must resort to the remedies for breacii of warranty (/; . But upon
a sale by sample there is an implied condition that the bulk shall
correspond with the sample in quality (c^.-But the contract may
expressly provide in terms that upon a broach of warranty the sale
may be rescinded, and the goods and the money returned: in which
case a breach of warranty renders the contract voidable according

» il<!/!/f V. rurkinmi (1S62), 31 L. J.
Ei. ;t01 ; 7 H. A: N. S.-.S.

it) HiiMhiH V. Xrumn (1877), 46 L. J.
Q. B. 2.19 : 2 Q. B. D. 102.

'«) Fimini: V. rochell (1S7I)L 30 L. J
Q. B. 291 ; L. R. r, Q. B. .Vll.

(f) Himiby V. Il,.ll.il (1847), 17 L. J.
Ex. 190 : 16 M. & W. 644.

(i/) Kmihfrtnn v. Maftheuii {|862i, 31
L. .1. Ex. l.i'j ; 7 11. A; N. ,-,84.

W ««(-,/ V. IlohU (1878), 48 L. J.
Q. B. 281; 4Ap. Ca. 13. '

(it) Sale of GoodM Act. 1893,88. 11 (1)
03, 62 ; Strret v. fl% (1831), 2 B. & Ad.'
4.>6 ; Goinpertz v. Dni/oii (18321, 2 L J
Ex. 82 ; 1 Cr. & M. 207 ; /« ,• c>,r. lieil-
hull V. Iltckmn '1872), 41 L. J C P
228 ; L. R. 7 C. P. 43S.

'
'

(*) Ihtwmn V. VuIUh (18.)n), 20 L. J
O. P. 116; 10 C. B. .i23 ; Ihyworth y.
Hiitehintan 'I8671, .16 L J Q B "'O-
L. K. 2 y. B. 447. •

-.
.

/ )
Sale of Go<id« Act, 1893, 8. 1.5.
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to itit teriuB, independently of fraud (c^^. The warranty of u Cb. VZ.

horse at a public sale is usually given with the condition timt tin- '_ __
horse must be returned within a stated time, if the warranty is

broken (e); the time so fixed is essential, and if the horse in not

returned within the stated time the right to do so ceases (p.

Where a horse was sold " warranted sound for one month," it

was construed to mean, not that the horse would remain sound

for a month, but that the complaint of unsoundness must lie

made within the month, otherwise the warranty ceased ; und

though the unsoundness was latent and not discovered until after-

wards (g)

.

Upon a sale of goods to be delivered according to a description s'hIc of

or sample of kind and quality, but which are not specilically IitI!K;ription.

ascertained at the time of the contract, the seller is bound to

deliver goods answering to the description contracted for; if the

seller make default in this respect the buyer may refuse to accept

them, because the delivery of such goods is not a performance ol'

the contract (A). Thus where certain hops were sold by sample

upon an aiKrmation by the seller that no sulphur had been used

in the growth, the buyer was held entitled to avoid the sale and

return the hops, as the affirmation was untrue, although not wil-

fully made (i). Heuce it appears that the clause in a contract ol

sale of goods, " guaranteed equal to sample, or other warranty of

description to the like effect, varies in operatic iccordinsfh' as

the contract is for specific goods, or for the delivery oF any goods

answering the description. When the contract is as to any goo(l^,

such a clause is a condition going to the essence of the coiitnict;

but when the contract is as to specific goods, the clause is only

collateral to the contract, and is the subject of a cross action or

matter in reduction of damages" (k).

Upon a sale of goods by description, not only must tiip i^ellci' Wirranty

supply goods answering to the description, but also, in the ahsem !
I,,', n ("miitiibl.'

of express stipulation as to the quality, it is an implied oondltiou

that the goods must be such as are merchantable or saleable under

(i/) AiiaiM V. Rkhaidt (1795,, 2 II. Bl.

573.

(e) IfniJy. Tiittemill .1871), 41 L. J.

Ex. 4; L. R. 7 Ex. 7.

(/•) Jliiielirlif V. Jliinrir/. (1HS(I\ 49

L. .T. Ex. i;k-,
':

:. Ex. r>. r-.
((/* C/iiipiii'iii V. (riri/tlii (ISOfi). 3.i

L.J. Q. B. 142; L. R. I Q. B. 4«;i.

{h) Sale i<{ Gooda Ac't. 1893, xs. 13,

I.') ; Xic/iol V. aorllg (18.5.)). 23 L. .L V.\.

314; lU Ex. 191; /Itmlo/ Trnninw l-mt

Mutor>.. Lid. a91(J), 79 L. ,1. K. B, 1107 ;

(1910 2 K. B. S31.

ii) 11,1,111,1111,1)1 V, n'hil, 18(11',, 31

L..T. f. r. -.'S; 10 C. V, N. S. 844.

(k Blucklmrii, !., in Ifi'itcm-'l, v.

nutchinmii ;i8(i7;, 3« L. J. Q. B. 27o;

L. R. 2 Q. B. 451.

.
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Pa«t1.

EzprenH
warranty of

quiility.

the description, and in u merclmatabie »luto {I). And where the

delivery is to be by instalments, each iustulnutit must be of luer-

iihantablo quality (w). Thus it was hold that ii dialer contnuting
to send a weekly supply of dead rabbits to a tradesnuui at a dis-

tanco impliedly warrants that they shall bo in u state saloabhi for

food on arrival and until sold in the usual course ol Imsiness (;>i.

And a covenant by a hre«er to supi)ly beer to a jmhlicaii im-
pliedly warrants that tlio b<MT shall bo good and saleable («).

-

And further, upon a sale of ;rooils to answer a |)arliLuliir pur |iose,

as copper sheathing for slujis, by a person wiiose Imsiness it is to

supply them, tlie seller is undorslood to warrant them to be riason-

ably lit and proper for that purpose (;>). And on a contniet by a
manufacturer to suj)ply a special kind of jjoods, in whirh lie did

not otherwise deal tlian as manufacturer, he wiib taken inii>Ii '(Hy

to warrant that tlie goods were of his own niannfaetun> // . The
principle is stated to be in all such cases, " that the fundamental
undertaking is that the article offered or delivered shall answer the

description of it contained in the contract. If the subject-matter

bo merely thi commercial artiele or coniniodil y, the imdeitaking

18, tliat the thing ollered or delivered -.hall answer that descrijition,

that is to say, shall be that article or commodity. .>!ileiil>!e or mer-
chantable. If the subject-matter be an article or eommodity to be

used for a j)articular purpose, the thing ollereil or delivered must
answer that description, that is to say, it nuist be that article or

conmiodity, and reasonably lit for the particular purpose "
(r .

The Sale of (foods Act, 189;J, s. 14, sub-s. 4, provides that an
exj)ress warranty or condition does not negative a warranty or

condition ini]>lic(l by the Act, unless inconsistent therewith. Apart
from the statute an I'xpress warranty of (piality cannot be extended
by implication beyond the express terms (.s . Hut a warranty ujion

a sale by sample a|)plie8 only to such matters as can be judged of

,7) Sale of G<kh1« Aut, 18»:i, s. U '2i;

Jhiirs V. ./««r (ISHT), :;-, L.J. Q. B. s'j

;

L. R. ;i Q. B. 1H7; /Inuuiimml v. }'<i)i

liiirni (i.ss:;, r,6 L. J. Q. B. Mii: ij

\\'\'. Ca. 2S4 ; ll'rdi v. Unit (ItiUlii,

7J L. J. K. B ;jl(); .VMr.\) 1 K. B. (;10;

/(/!.((// Tiiims V. fiiit .^/u^-,.^, 1.1,1. (1910),
T'.i L. .1. K. B. 1107; (lUlo, t K. B.
.s;ii.

///) Jarlwon V. U'ttai Motor and Ctfclf

r„. MoiDi, xo L, .1 K n :<s- fl'jio-
-' K. B. y:i7.

Ill) ll'-r V. iratir, (18771, id L. J.
<-.p. (;77.

\ii) l.iikir V. I)ri,His (1877;, 47 L. ,1. C.
174; 7Ch. I). 2-2!>.

//, .><alfof (}oo.I..<A(t, ISlilJ, (.. 14 (i; ;

Gr.iit V. Cnj- Is^-V, 4 B. \- C. 108; Jomk
V. //,.,//,/ ISJD), 7 \j. i. O. S. ('. r.
:;i:i: '> Binir. .'i:i:!.

(y) J''/illmii V. Jl,ii//li,H (1881), .'io L. ,T.

Q. B. -ry.i
: 7 U. B.' I). 4:J8.

l) yv »<»;. Ililiiihlll Y. Siiiyi.l, 1.S77),

10 L. .1. (J. B. 2(i:i ; 2 Q. B. I). lo;i.

fj) IHrhs:.:: V. /;--.-,-.:.: MHSr., L'll L. ,T.

C.V. 7;t: 10 C. B. 00.'. Sn'. r.iiiije V.

I'a.-kimoii (1862;, 31 L. J. Ex. 301 : 7
H. & N. fi.-).i.
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by suiiiple
; uiul u|>oii u coutiiu t to sull itnil tlilivfr j,'oo(ls of a

certain dcMiiption und wunaiilctl f(|uiil to suiuplc, tin' *'llrr is

bound ti dt'livoi- immhIs unswcrin^ f) lliu slalod iluscriptimi ;i> \\"11

tts to tin- (auiplu i^/ , and upon such a ^sl^l^3 a I'uitlici- uin.mty
may bo implied in tho description, tlmt tlie j^oods slmll hi' I'reo

from uny dulict rendprinf,' tliom unmerchant^jble wUitli would not
bo apparent on a ri'asonablr examination of tin' >aniplc (ii ; l)ut

not that tiioy shall bti (it for some special use unless known to bo
bought for such uso (x;

.

Tho buyer may ke<'p the snoods a reasonable tiiu" after di'livi'ry

for tho purpose of doin«: v\liati\i'r is reasonably aecessarv lor an
ollicient examination and eoni])arison; and if they do noi aj,'rco

with the description and warranty, ho may then refuse to accept
them(//); and it is not incumbent upon the buyer, refusing.' the
goods, to return them; it is sulKciont if ho i,'ive8 notice that the

goods are not accepted, ai- 1 arc at the risk of tho seller [:). But
after acceptance the description then ceases to bo availalilu as a
condition and Ijccouics a warranty in tlie narrower sense of the

word, for breach of which a eonipensation must !« siiui^'lit in

damages (a). The criteria of acceptance are intimatin;,' to the

seller that tho buyer accepts the <foo Is, or when tho goods are
tlelivered to the buyer ho does any act in relation to them which is

inconsistent with tho ownership of the seller, as by reselling them,
or wiien after tho lapse of a reasonable timo ho retains the goods
without intimating to tho seller that ho has rejected tliem;7j).

<M. VI.

Acii'ptnuo!
f ifixxln

IrliviTed.

Contracts of insurance are made upon tiie basis of represonta- Omtractsof
lUMumnoe.

{'j s.ilo iif (j.K»i, Alt, isua, s l;i;

Xirl,o! V. Uf^l/.s (IS.-il,, >-.{ L.,T. Kx. -iU ;

1(1 K.\. lul ; ,7.-, „,./,• V. r,„. //., iMiTi,
;iil L. J. <". I'. I'l,:) : L. K 2 C. I', li?.)

;

/liiNiirriiiiiH V. Il'/nir 1S«I), :ll L. J.
C. I'. >»

: 10 C. B. N. S. .S41. Sw lie

ini/hn' Sf S/iiiu-\ A.h. (ISIOI;, 73 L. J.
K. B. 3:>.i; (1904) t K. B. I.Vi.

ill) S.ile of <Jix)ils Act, ISiia, i<. 15,
sub-H. i ((• ; M„:l,/ V. (iiu-'i'iiii (ISIW), 3S
L. .1. Ex. \1 : L. K. 4 Ex. 41) ; n,ii,n-
iimiiil V. I'lm lii'iDi {1SH7I, 50 L. J.

y. B. MV-i: n Ap. Ca. ist.
(.() Siilc iif UciiidH Act, ISici, s. 14 ;

/'/«..< V. i;i'i,i,i' I'lMto), .-,9 L. .1. y. B.
•-'(il ; 21 Q. li. I). ().')(). Si'p .(///'•, p. J(i7.

,y) Siili' of Giii)d» Act, ISlt.i, B. li,

.sub-h. 'rZ) 1,, nrt. o4, o"» ; llftl'mii v.

Ilklmi (1872), 41 L. J. C. 1*. 2-.'8
;

L. K. 7 C. P. 438.

{:) Sale i)f (looil.H Act. ISIIi, s. 3ti

;

U'llliHil V. Wch'.nn (1S71), 41 L. ^. »,'. P.
•JJH ; L. K. 7 U. p. 4 iS ; lir.mol.lh,, v.

n-.ll,. 187.V, II L. J. C. P. 2il;i; h. \i.

IOC. p. ;i9i.

(«) Sale of (iooil« Ai:t. «». 11, .53;
»'///•», S„„ „,„/ tr.lU V. P,<ilt am/
Il'i'/ir^ (1910), 79 L. .1. K. B. 1013;
(1910) 2 K. B. 1003. S<^_- /,.; ,-.„. /fr,l.

Imfl V. //,.:«.,« (I»<71), 41 L. J. C. P.
2:i> : L. Ii. 7 C. P. 4.>o ; /'.<,vA/y^ v. Vu/f
(Il!ii9), 1 Wins. Smnil. .ii4, n. ! f).

4, Sale of Gouils Act, 1893^1*. 3-i

;

/irhr V. ni/.„er 1S21;. 4 B. & AM.
3S7; /',.,<,«, V. /;-•// (1892!, 1)2 L. J.

(i. B. 91; 1S93) 1 Q. H. 103; ir„//,«.

.S.,i, ini'l n'-l!i\. I'lilV. ,iilil Jl'li/Nf.riWtli).,

: L. .;. K. B. 1013: di'lo. 2 K. B.
IU03.
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iaaunnce.

Non-dill-

cloHure of

material

fact.

tions upon the truth and fulneia of which the validity of the con-
tract depends, lo that a miuepreientation or non-diicloaure of any
material oircunutanco, however unintentional, liaa the same oSeot
as fraud in vitiating the contract, lloniv insuranuo ii distin-

guished as a contract uberrima fittei, that is, a contract founded
upon confidence in tlie disclosure of every material circum-
stance (c).

In policies of marine insurance, the risk, which must bo specihed
in the policy, is taken as described by the assured and accepted by
the underwriter or insurer upon his description; and the accuracy
and completeneas of the description of the risk becomes an wential
condition of the contract ((I). The assured is bound to disclose

and truly represent all the facts within his knowledge concerning
the risk which are material for the underwriter to know; and the
non-disclosure or misrepresentation of any such fact gives the
underwriter an election to avoid the contract, as in the case of
fraud, although not accompanied with any fraudulent inten-
tion (e). The cause or motive of the party effecting the insurance
in not disclosing a material fact, whether it be design, or mistake
or forgetfulness, or disbelief in its importance, is immaterial (/).—Tlie principle is not limited to facts coucerning the risk insured;

it applies to any circumstance " which would influence the judg-
ment of a prudent insurer in fixing the premium, or determining
whether he will take the risk" (g): as an under-valuation of tlie

amount outstanding on the earlier of a series of open policies (A);

or over-valuation of goods insured (t); or that the insured had
debarred himself from a remedy against other parties upon a loss,

to which the insurer would become entitled {k). And the insurer

is entitled to discovery and inspection of all documents relating

to the insurance, or to the loss charged (/).—It lies upon the in-

surer to prove the misrepresentation (w).
c) Marine Insurincc Act, 1906, ss.

17-21.
{</ Marine InHuranceAct, 1900, »s. 2'.',

23, 26.

le) Marine Inxiirance Act, 1906, s8 18,

20 : Ld. MauHfield, C. .T., Cuil^r v.

Jl,.</im (ITh."!), 3 Burr. 190.5 ; 1 Sm. L.C.
474.

(/) Marine luHuranre Aet. 190(1,

e. IH, Cockburn, C. .J., Jlntr^ v. Jleiiill

ilx67,, L. R. 2 Q. B. 6«7 : .16 L. .T.

Q. B. 282.
'.,'": Murine IiiMirasicc \,t. I'.iof',

». 18, sub-». 2 : Sibl-nlit v. /fil', 2 Dow,
263.

{/i: liivnz V. ff.THMi (1880). AO L. .T.

Q. B. 176 ; Q. B. D. •>22.

i", /oiiidrM V. /V«rf,T (1874 , 43 L. J
Q. B. 227 : L. R. 9 Q. B. .Ml.

7' T'O' V. Jti/3h/> a88.'>l, Ri L. .1

Q. U. .'>92
: l.'i q. B. Di. 376.

(/) Jt'ii/iier V. Itilfoii 186.5), 3.5 L. .1

Q. B. 09 ; « B. J: S. 888 ; Oiina SI,,,.,,,

.i/ii/i ('„, V. i'miiiirtcini Anter. (1N81). .)!

L. .1. Q. B. 1.(2 : 8 Q. B. D. 112;
ltu»lt„n V. Ilniihler II ... 1901), 73 L s'
K. B. 493: (1904) 1 K. B. 784.

'"-' A'"'(r-v. y„ti'mnr Jiiscr, (1891;, r,0

L. .T C. P. 73: (1891 A. C. 483.
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Tho ouured ii " doomed to know every circunwtanco which, C«- VI.

in the ordinary course of business, ougut to bo known by hint " '""" **'

and must disclose all material information which he ought to d^°J^b,
have rwicivcd from ajfonU, at tho risk of having tho contract •««»»•

avoided («). Whore an agent for the buying and shipping of
goods forwarded tho shipping documents to a buyer, but failed

to inform him of the subsequent lose of the ship, a policy effected
by the buyer in ignoraneo of it was held void (o). So if tho
master of a ship fails o notify to tho owner the loss of tho ship,

a policy subsequently taken out by tho owner, though in igno-
rance of the loss, is void (p). And the agent must use tho quickest
available mode of communication (9).—Where on insuranco
broker, while employt'd to effect a ro-insuranoo on a ship then
overdue, became informed respecting tho probable loss, and his
employer in ignorance effected a policy through another broker,
that policy was held good; because the duty of tho former broker
wos limited to disclosing hb informotion to tho underwritorn
with whom ho dealt (r). An insurance made through an agent
is vitiated by non-disclosure by tho agent to tho underwriter of
material facts known to tho agent, whether known to the princi-

pal or not, even wiiere tho information is incorrect (s).

" The following circumstances need not bo disclosed, namely, M«ttere

(a) any circumstance which diminishes tho risk; (b) any cir- Snd^tor.
cumstanco which is known or presumed to bo known to tiie

•'

surer. The insurer is presumed to know matters of commoi.
notoriety or knowledge, and matters which on insurer in tlio

ordinary course of his business, as such, ought to know; (c)any
circumstance as to which information is waived by tho insurer;
(d) uny circumstance which it is superfluous to disclose by r.^ason

of any express or implied warranty "(Z). Of this characttr
would be the existence of a state of war (it); the nature and perils
of the voyage, the existence and geographical character of the
usual porte (a;); and tho practice of tho trade to which tho policy

(») Ilarinc Insurance Act, 1906, ». 18
(1) ; Siriiley T. Tnip. Marine Iiuce. (1870),
46 L. J. Q. B. 396 ; 1 Q. B. D. 513.

(o) Proudfoot V. .1/oH^yfwY(1867), 36
L. J. Q. B. 225 ; L. R. 2 Q. B. 611.

[p) BInckbiirn v. Kaatni,, fI888), 57
L. J. Q. B. 479 ; 21 Q. B. D. 144.

fa) Pi-oHiifoot V. Moiilffoie (1867), 36
L. J. Q. B. 22.5

; L. R. 2 Q. B. 211.
(r) lllacHmrn v. rigor) (1887), 87

L. J. Q. B. 114; 12Ap. Ca. Ml.

(») HariDc Insanince Act, 1906, s. 19 ;

2y«e* V. Itumford (1811), 14 East, 4U4.
(<) Marine Insarance Act, 1906,

B. 18 (3).

(m) I'Imche v. FUtehrr (1779), 1 Douirl.
251.

'

(i) See iraryanrv. ITntrhiKtrii '1 17'?'

39 L. J. y. B. 229: L. R. 5 Q. B. ,iS4
;

AmUrmm v. Pfiei^ F'tkiikI Mariue Imce.
(1872), L. R. 7 C. P. 05.
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Paw I.

MatiTJHlity
of infiiniiii-

tiull.

Intercut <if

aMured.

relate* (2^). Uo an underwriter who il -toribos to and rooeivoe

Lloyd'a register, is presumed to know tl rules and praotico of

that osiooiation as to the cloiwitioation 0/ •iiipa(<). But an
underwriter who Mubscribes to "Lloyds Si ipping List," which
is a daily gazette of ship news, is not th. 1 .'fore presumed to know
all the contonU of the list (a). \or oa 1 tl, indorwritor avoid
the policy for the uon-disclo«uro of any I'lr mattora wliioh

ho in fact know at the time of acoepti '
1 .. sk; tut it is not

sufficient that ho bad tho means of iu*'. ; imfi 1, if ho had not
actual knowlodgo(6). But the non > f im u uion of a faot of
which tho assuror must have had not) • u- , ih, iorm of tho slip

is immaterial (c). A disclosure to the oifif. r n'^^ an u'dorwriter
was held not available, because ho is no» i (,»( :itv! agent tr receive

notices respecting mercantile butinar (ii

The materiality of tho information ( •( . .l- nio-

matter "would inJiuonco tho judgm< ;i .' ., i.i 1,.

fixing tho premium, or determining wl ll.or . i
• '1

risk ' (c): as is hold to be tho case wit 1 tho nm
wlie-.o it i» used for identifying tho ri: v intciido<i /)
l';.rms an ingredient in seaworthiness, as tho ogo of thn ship (17),
or hop coiiHtruction and state of ropiiir(A): an excesxivti over-
valiiiitloii of tho goods or nhip insured ,;;; spfcial instructions to
tlio nm8.-r of tho shij*, whicli deprive iiiin of his ordinary dis-
rrofion ^kj, stat<>monts as to tho safety of a port, unless given
merely us a aiuUcr of ojjinion (/ ; information as to when tho
ship \yas lust hoiinl of (w); and a report of a loss was hold to bo
iimterial, though it turned out to bo untrue (w).—Tho particular

^ ihe

usurer in

take the

tiio ship,

whatever

(#) -Vci/' V. Kennauay (17S0;, 2 DoDxl.
SIO ; Vtillmiie v. hanir ( 18(18), 1 Camp.
f>03; Tiumiit v. thndtrm, (1813 , 1 Tiw.
324.

,-) Oiiiiili) V. Adiliii'lc Marine Ititei.

{1S71). 40 L. J. B. 23(;; L. R.
Q. I). 74li.

'ii .)/,// ; MOM V. I'liiiiiial Mmiiii Imre.
(1872*. 42 L. J. Ex. 17 . L. R. 8 Ex. 40.

A lint,, 1. UeuitI (1867), 36 L. J.
g. B. 282: L. R. 2Q. n. S9.V

>, n.e Bfdi,ii'„ 18931, 63 L. J. Adm.
30; (1894) r. 1.

(it. Tate V. lly,lop ; 188,5), 54 L. J.
Q. B. .'-.92

; 15 Q. B. D. 368.
(<) Marine Insurance Act, 1906,

>. iS .2).

(,t, If Mitiirkr V. VaufhttH (1805),
6 Kast, 382 ; lanides v. Paeifit Fire and

Mariiir I,iv>. (1872), 41 L. J. Q. B. 190 :

L. K. 7 W. B. 617.

.//) luiiidit V. I'aeilic Fire and Marine
lime. (1872), 41 L.J. Q. B. 33; L. K.
6 Q. B. 674.

W AUj-midir V. C„in/jMI (1872), 41
L. J. C. 478.

(0 lunidtM V. /VW/i-(1874~, 43 L. .1.

Q. B. 227; L. R. 9 i}. B. 531. See
Marino Insurance Act, 1906, s. 16.

:*) .Viddliwood V. Ui<de> (1797), 7
T. R. 162.

(/) .hidejxou V. Pacijic Fire and Marint
hme. (1872), L. R. 7 C. P. 65.

''ii'i See SIrihtey v. Iin/krial Marine
1iim:i. (1876), 45 L. J, Q, B 396-
1 y. B. u. ;m.

(«) Lymh v. Ititmfitrd (18111, 14 East.
494.

>..< ,

J
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Cm. vr.
^'KlT. il.

intcreM of tlio u-mir.-.I i. not luufoiiul uiilo», it ull.rts tli- risk (o).

The Uv.t of rf-insurancf in not in nj.'iiirul mui.;riul />;; but the
roprtwcntation that th'« r, isiu/t retains a part of the ri^k, wlicn
in fart ht' (loos not, is umt^i <l (q).

\ivoriUt\K I.) tho MHunI pru. ti. o of insurnn-n a
"
slip " or ni-nno- f«,ur..-uf. h,

randuni of propoxcl terms is proH.nfcd to Iho iimh-rwritrr for "''i|'"

sijrniitiii. which i» oft.MwanU drawn up in (he form of a policy;
and the signed slip wouhi form a valid conlriut at common
hw(r

.
hut hy sects. 22 and 2.\ of th.- Marine Insiiramo Act,

lOmi, a conlnict of m«rint« iuHurame {« inadmii^sihle in i-videnro
iuil<«> if is embodied in a marine policy in ar(ordan(e with the
Act, whi. h policy muot specify the assured, flie pnriienlar risk or
advcnliir the duration of the risk, the an it assured <ind the
name of ilie insurer, llen.-e no adi >n will lie upon the slip alom;
nor will an action lio upon the slip to compel the ex. ntioii of a
policy («). The contract of murine insurance is deemed t.. be
comlilded when the proposal of the if^sured is accepted '.y tin in-
Burcr, whether the policy bo then issu. 1 or not, and the policy pre-
sumptively carries into elTmt tl .uiiact contained in the bIij

and is considered as if e.xecuicl ,1 the >;nriv lime / . The assured
need not disclose a material aluw .(ion m the risk mvunini: after
the date of the slip, thou -h Ih'Iuiv ll formal e\.cufion of the
policy (jr. If the insun i l..-came aw.u. ..f a materiMl (<iii,-cidmcnt
at the dale of the slip, tl, .subs<.(|nrnl rrdy formal deliverv of
the i)olicy would not privlud.' him IVom lakiji- the ..I.je.tion,

unless an intention w;.s prov..| of tlcreby allirminn. the con-
tract (> . And it is imn.iiteiial that tiie risk binoim's dctennined
to the knowledge of botli ],,,(• i..s betwcii the siirnin- of the slip
and the making of the policy (//^. The form of th,' .^lip may

!>. Mitriiii. Insurance Ai:t. I'.Mii;, m. l'3,

86; r,;i„l,,i V /•„/„„ iiNii^i, 1 I,. J
K. tl. |.-|N: ,1 li. ,V All. ITS.

;/' .lt'i,-iiii:l, V. ir/i, ',!,., If, i 1ST.)), 4.5

L. •'. K.<. 23;t; 1 K%. I). 3tl. Sfe
Mariif Inxurtinr'i. Ait, liiiiti. s. 9.

v; Triiil! V. //'/,(«.MlSfi4- ;)3 L.J. C.
S-21; I IV O.J. & S. :ils.

'

1/ /'/..„)//<»./.( \. .tihniis 1SH1)\ J)
Q. H D. ;itJl. S, ,. a, t.i a i-.iiitnict for
in»iir,,:;.o by '•,,;„.„ ,„ver." /l/in,,,,;,,,.

<<'"« \. Xrtlurhiiil, l„,l,i, AVvi aii'il I-,,;-

JiUHt. 188IS), U Ai>. Cu. s:l; ft„n,» v.
^'uiw,„l: inm. (is'.M , ISO L. J. p. C. T3 :

(1891 A. C. 4S,).

(«; fi'/iir V. Lu;,p„ol Murine Iiisee.

(1ST4
. 11 L. J. li. l;. Ill; I.. R.

9y. 1!. US.
[1] -Aliiriiw IriHiimiKf A'-t, r.i.Mi,

in. >\, •.'_'.

" Miiiliio Iii.iuraip
. Ai-t, l'"Mi,

". IS ;i :
r„y v. r,ri„. mTI'. i:t I.. J.

U. B. l,s| ; L. It. !IIM! :>": IM,.„m,
V. \„,ll„,„ M,„;l,m^ /.,.,.. IST--. , II
I.. J.C. P. IS); I.. U. liiC. 1'. IT!I.
r M,„,,H„i, V. fiiinr^.i/ M„ni,e I ,>rr.

.iSjL':, *i r,. J. v.K. !i.-. ; L. It. ., i:,.
I'JT. *'u Marinv lusuranw Act, IfluO.
H. IH CI ,.i

•

(;/ Sff M.irinc Iii-uriitK-e Act, 1906,
S8. 21, 22, S(l; H,;„lf,.,,l V. S,,mon,hon
(18S1), .-.oL. J. (i. B. .iS3: 7 \i. B. I>
4.56.
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justify tho non-communication of facts which should otliorwise bo

disclosed (z).

In voyage policies, insuring the ship during a specifiod voyage,

thoro is further an implied warranty, or more properly speaking a
condition of the contract, that the ship is seaworthy at tho time of

tho commencement of the voyage or risk insured, in default of

which the policy is void; and whether the subject of insurance bo
ship, cargo, freight, protits, conmiission, or any other matter con-

nected with the 8hip(<i). And if the voyage be so long as to

require to be divided into stages for the purpose of preparing or

renewing tho equipment of the ship, tlie shipowner impliedly war-
rants to tho underwriter, that tho ship shall bo seaworthy at the

commencement of each stage, by being properly equipped for that

stage (6) . The seaworthiness required to satisfy this condition

is taken in relation to the subject of insurance and the particular

risk or voyage insured, and according to tho various stages of tho

voyage (c) . The implied warranty of seaworthiness that a cattle

ship shall be properly ventilated and havo a sufficient cattle crew,

is not excluded by a stipulation in a policy, "tho fittings and
condition of tho cattle to be approved by Lloyds Agent's sur-

veyor "(d). The burden of proving tho unseaworthiness rests

upon tlie underwriter; but a loss soon after sailing which is not
attributable to any other cause, is presumptive evidence of un-
seaworthiness (c).—A warranty or condition of seaworthiness is

also implied in tho contract of the shipowner for the carriage of

goods ; also that tho cargo shall bo packed in a seaworthy

manner (/). The warranty of seaworthiness is not complied with
unless the ship is seaworthy when the perils of the intended voyage
commence (j/); but in tho case of the warranty of fitness to ro-

(;) n< Bdhiihi (1893), 63 L. J. Adm.
30; (1894) V. 1.

[ii) Mariue Inhiiranee Act, 1906,
». 39 T; .Villi V. RabHck, 1 Park,
Iiiwe. 4I''0; Ohvir v. Coaky (1765), 1

Fark, Inure. 470.

(b) Mariut! InHnrancc Act, 1906,
B. 39 (:t) : Oiifiioek S.S. Co. v. Marilime
Inset. 1 1'J(I3», 72 L. J. K. B. 868 ; (1903)
2 K. B. G.'(7.

(c) Marini' Iiisunince Act, 1906,
». 39 4) : (Imlite Mnrinr Imci. v. Com-
m.,Y:„l in.. • r.,».i,l., (U70^, 39 L. J.

r. C .'>3
; L Ti. :t P. C. 234 ; DnuUhv.

yf./ni» (187l\ 1 1 L. J. C. P. 1 ; L. R.
10 C 1*. 1. -<ir ClaplidiH T. LaiigloH

(1864), 34 L. J. Q. B. 46; 5 B. & S.
729.

(rf) SMgh V. T'/ser (1900), 69 L. J.
Q. B. 626: (1900; 2 Q. B. 333.

(r) ritkHp V. Thuiiief Marine Imee.
(1878), 47 L. J. Q. B. 749; 3 Q. B. D.
694.

(/) Steel V. State Line S.S. Co. (1877),
3 Ap. Cii. 72; The Schitan (1909), 78
L. J. P. 112; (1909) A. C. 450. See
ne Karo/m (1907), 77 L. J. P. 26;
(1908) P. 81.

is) Cvhr. V. I),:rid.wii (1877), 46 L. J.
Q. B. 305 ; 2 Q. B. D. 4.).> ; Citi/ of
limvln T. Smith (190 ), 73 L. J. P. C.
45; (1904) A. C. 250; T/ir Sehuau
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oeivo the cargo, the critical time is lixod by reference to the time

of loading (A). The warranty of seaworthiness implied in a bill

of lading is absolute, uiUess qualified in express terms (j).—There i„ u,^
is no similar warranty or condition of seaworthiness implied by iwHoie*.

law in a time policy, by whicii tlie ship is insured during a specified

interval of time; and it makes no difference in tliis respect whctlur

at the time of effecting the policy the ship is at sea, or wliether tlio

ship is then in port and undergoing repairs in preparation for the

intended voyage (fr). But the insurer is not liable for loss or

damage attributable in fact to the unseaworthiness or other in-

herent vice of the ship or subject of insuronce, and not to the

perils insured against (/); nor for loss happening by perils insured

against, if caused by the owner knowingly sending tlio ship to sea

in an unseaworthy condition (»i) . But ho is liable for a loss

caused by a peril iiisured against, tliougli consequent upon un-

seaworthy condition, if it was not known to the assured (m).

Upon tho same principles in effecting insurances upon property liMarsnoe

against fire, it is tlie duty of the assured to communicate to tho
"*''"^* ***•

insurer all material facts within his knowledge concerning tho

risk; and it is an implied condition of tlic contract that the descrip-

tion of tho property given by tlie insured ib true and complete. Tliis

condition is usually expres:>ly declared in the policy to Ic the basis

of the contract (o).—The test of materiality is wlietln r the error

or omission of description is such as would vary the premium
required (p). But if a particular de8crij)tion or representation is

expressly made the basis of tlie contract, tluif condition must bo

satisfied, whether the deviation be in fact materiiil or not(g).

And in such case it is sufiicient if that condition be satisfied; for

an express condition excludes any implication beyond its terms (r).

(1909), 78 L. J. P. 112; (1909) A. C.
4S0.

(/i) Marine Iiuurance Act, 1906, a. 39

(2) ; MiFiidilen v. Illiie Slav litu (1905),
7* L. J. K. B. 423 ; (1905) 1 K. B. 097.

(i) Cargo ex Latrttn (1887). 50 L. J. I*.

108; 12 P. D. 187; Uihvy v. lYtce,

(1893) A. C. S6.

(k) Murine Insurance Act, 1906, ». 39
(5); Oibtmv. 6«ia// (1853), 4 H. L. C.
353; Dudgionx. /V/«ir<.*f(1877),46L. J.

Q. B.409; 2Ap. Ca. 284.

(/; Fiiuem T. Sartplii (1850), 25 L. J.

Q. B. 249 ; G E. & B. 192 ; Dudgwn v.

rtmbrolie (1877), 46 L. J. Q. B. 409; 2
Ap. Ca. 284.

(w) Marine Insurance Act, 1906, ». 39
(5) ; T/iuiiijisoii V. Jlii/iper (1858), 27 L.J.
Q. B. 441; £. B. & £. 1033.

(m) Sadltr v. JHxoii (1841), 11 L. J.
Ex.435; 8M. & W. 895.

(o) Uuf, V. Titnur (181S), 6 Taunt.
338.

(l>) Foyien' ehim (1875), 44 L. J. C.
701 : L. R. 19 E(i. 485.

('/) Xciiraslli fin Imce. v. Maemorran
(1815), 3 Dow, 255; JlanmrU v. /Vifcr

(1892). 62 L. J. Q. B. LW; HSOS) 1

M. B. 340.
(r) Haxenda!ev. Ilaiiru (1659), iSh. J.

Ex. 230 ; 4 H. & N. 450.
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I'Awrl.

Alteration iu

property
nsured,'

Upon a ro-insuianco it was hold material to disclose that the owner
of the property insured had before had several llres, in all of which
ho was insured to a large amount («).

An alteration in the subject of insurance during the currency
of a policy does not afifect the policy if the loss is oioasionod by
some cause insured against but independent of the change in the
risk; but if the alteration increases the risk and occasions the loss,

the policy does not apply, for the loss is then due to a risk not
insured (<) But it is usually made an express condition of the
policy that if any alteration be made iu the risk, the same must bo
notiliod to uud allowed by the insurer, otherwise the policy will be
void; in which case any alteration of the kind stipulated, not duly
notilied and allowed, would avoid the policy, whether in the event
it caused a loss or not; and any implied condition respecting alter-

ations is excluded by the express terms (ii).

Life

inaunuit'c.

Devlarutiuu
aa iNwiii ui

innuranci'.

In lift insurance, as iu marine and lire insurance, the principle
applies, that all material facts nmst bo disclosed and roprosouted
truly to the underwriter (jr) . But according to the ordinary prac-
tice of life insurance tiie assured is required to make and sign a
written declaration giving certain specilied information eojieern-
ing the life insured, and it is expressly stipulated that such de-
claration is true and is to be taken as the basis of the contract;
the cllcct of wliich is tliat if there is anything untrue iu that
declaration, wiiether to the knowledge of the assured or not, and
whether material or not, it avoids the contract (y). The "oneral
rule of law in favour of the \ alidity of a contract casts upon the
insurer tlio burden of proving what declarations arc in fact in-
corporated, and the non-disclosure of a material £a.ct{z). The
declaration expressly defines and limits by agreement tlie rights of
the iusuroi as to the communication and materiality of facts; and

(j) Xeif i'lnt llMveri/ Iiiaei. v. Xiw
York Ihwi:, 17 Wond. 359, cited by the
Court in JijidJts v. I'lmkr, L. R. y Q. B.
638.

(0 SitltM V. thumtoH {1854), 23 L. J.
Q. B. 36'J : 3 E. & B. 866 ; S>ukt« v.
C<u- (1856 , 26 L. J. Ex. 113 ; 1 II. & N.
633.

(«; Olin V. Liuis (IS.ifl), 22 L. J. Ex.
228: 8 Ex. 617; .S7„/,vt v. Cox (1856),
26 L. J. Kx. 113: 1 H. .t N. .WS

;

Eiiiiiluhlc Fur 4- AiciitiHt Office V. The
Chiiiy ll'o lliwg (1906), 76 L. J. P. C.

31 : (1907 A. C. 96.
[x) Ifmiiuright v. y;/,(W(1836), 5 L.J.

Ex. 147 ; 1 M. & W. 32 ; LohiIuh Aim.
V. .ViiHitl (1879), 18 L. J. C. 331 : U
Ch. D. 363.

C'/) Atideix,!! V. Fitzijernld (1853), i
II. L. C. 484 ; T/ioHimii v. Wmiw (1884),
9 Ap. Ca. 671. Set' lli</</,ir V. Jlo,/,- life
A>»ee. (1901), 71 L. J. K. B. 79 ; (1902)
1 K. B. 516.

'

(-; Jar! V. Law Union 4 f'roun />•««.
(1908), 77 L. J. K. B. 1108; (1908) 2
K. B. 863.
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excludes any effect upon the contract from misrepresentation or

non-disclosure of a matter not spocilied in tlio dcLlarutioii, unless

fraudulent (a). Thus where tlio policy was construed to pro-

vide only against intentional raisstutoments, the effect as a condi-

tion was limited accordingly, and the policy was not voidable for

untrue statements, unless wilful and designed (6). -Policies are

sometimes applied for U[)on the footing of a written offer (or

prospectus) that they should be indisputable except in case of

i;'aud, the company cannot in that case dispute tiie [)oiiiy upon the

ground of a merely untrue representation in the declaration upon

which it was based, thougii the policy was expressly made con-

ditional upon the truth of the declaration and does not iu terms

incorporate the prosjjcctus (c) . Fraud would vitiate it notwith-

standing the declaration is satisfied, upon the principles applicable

to contracts induced by fraud (d).—The declaration agreed upon

as basis of the contract is taken as continuing up to the time of

executing the policy, so that any intermediate change of circum-

stances rendering it untrue must be communicated: as wliere the

declaration gave the name of tlie latest medical attendant of the

insured, and before completing the policy lie consulted another

medical attendant whose name was not given, it was held that tlie

declaration had become untrue and avoided tlio contract {j;). And
where the declaration stated that the insured was in good health,

and before payment of the premium, wlien the insurance was to

commence, ho fell into bad health, it was helil that the insurer

might refuse to accept the [)remium or to issue a policy (/).

—

Where a person, proposing to insure the life of another, refers the

insurer to that person or to others for the declaration required, the

persons thus referred to are not tliereby constituted his agents in

making the declaration; and lie is not affected by false or fi'andu-

lent sttitements therein made witliout his knowledge (^;: unless

the policy is expressly made conditional upon thj truth of the

declaration (A).

Cii. VI.
Sect. II.

Iiiilixputable

policiea.

ContinuiuK
I'ffwt of

doclaratiun.

Declaratioi:

by refereex.

(a) JiiNeiv. I'raciiieiiil Jime {\H!)' , 'li>

L. J. C. P. 27 : 3 0. B. N. S. G!>.

(4) J'ou.Aiiv. Uaiirheatir Asacf. (lS(i3),

3i L. J. Q. B. ir.3; 3 B. & S. U17
;

JlettuHii't/n V. Sciptre Life flutter. fl90.5',

74 L. J.' C. 231 ; (lUO'), 1 Cli. 3ii5.

(<) Wood V. JlKtiirm {XHMi), in L.J.
Dx. nii , 1 i Ex. VJo ; It'll., II:.,! V. 11,11-

duty (1S57), 27 L. J. Q. B. 241 ; 8 £. &
B. 232.

V; ir,i,,nii-i,jl,t V. niand (183(i), ,')

L. J. Kx. 147 : 1 M. & W. 3.'.

(() llriliHh Kiiiiitiild, Jiuif. T. O. W.
Ry. (I8GU), 3SL. J. C. 311.

{ f) VttHmug V. F,ir,juhar (1886), 5.5

L. J. Q. B. 22.; ; 10 Q. B. D. 727.

(-/) trhtehm V. Ilardintij (1857), 26
L. J. Q. n. 2ii.i ; 8 E. & B. 2s>. See
UHte, p. 273.

(A) Eterett v. Daborough (1829), 7



?80 CAUSES VITIAITOO AOSEEMENT.

Pijal.

OnaraotooD.

Non-dis-
oluBute of
material fact,

Ouarautee of
honeatr.
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Guaranteee are contracts of insurance of tlio capacity, or honesty,
or solvency of a person, either generally or witii reference to some
particular employment, debt or transaition. But it is

" an incor-
rect proposition that the same rule prevails in case of guarantees
as in assurances upon ships or lives, in which it is a settled rule
that all material cipcumt,tances known to the assured are to be
disclosed, though there bo no fraud in the comoalnient "

(j).
The avoidance of a contract of guarantee by the non-disclosure of
a material fact depends in each case upon whether, having regard
to the nature of the transaction and the relation of the i)artio8,
the fact not disclosed is impliedly represented not to exist {k).—
The employment of a person in a position of trust under a guaran-
tee of his honesty importo a representation to the surety tliat the
person is honest, so far as the employer knows, and the non-dis-
closure of a fact materially affecting his lionosty would avoid the
guarantee; as in taking a guarantee of an agent whose duties are
to receive and account for money, without disclosing the fact tha^
he was then in arrear in his accounting' to a large amount (Z).

And in the case of a continuing guarantee, if the employer after
discovering that the servant or agent is guilty of dishonesty con-
tinues the employment, without the knowledge and consent of the
surety, the latter would bo discharged of subsequent liability; for
the surety upon learning the dishonesty would be entitled to put a
stop to the guarantee (m).

Where a person is asked to guarantee the personal solvency of
another, it is a natural inference that it is in consequence of the
unsatisfactory financial condition of the debtor. Accordingly the
fact that u current account is overdrawn, is not a material eircum-
stance to be disclosed by a bank to surety about to guarantee that
account («); so where a surety was not told that the debt liad been
previously guaranteed, and that the previous surety was withdraw-
ing from his suretyship, ho was held bound (o). On the other

L. J. O. S. C. P. 223 ; 6 Bing. 603

;

S. P. Tourle V. National Guardian Auce.
(1861), 30 L. J. C. 900.

(i) Fit cur. North Britith Inset, v.
Lloyd (1864), 24 L. J. Ex. 14 ; 10 Ex.
623.

(*) Railton v. Mathetrt (1844), 10 CI.
i P. 934 ; Oaviet v. London and iVo-
vincial Juaet. (1878), 47 L. J. C. 611 : 8
CL. B. 469.

(0 Smith V. Bank of SeoilanC nsi3), 1
Dow, 272 ; Lee v. Jonf (1864), 34 L. J.

C. P. 131 ; 17 C. B. N. 8. 482.
(t«) Phillip, V. Foxall (ISTi), 41 L. J.

Q. B. 293 ; L. E. 7 Q. B. 066 ; Sandtr.
Kn T. Aatoii (1873), 42 L. J. Ex. 6i

;

L. R. 8 Ex. 73; Durham {Curp.'\ t
-FoiWw- (1889), 58 L. J. Q. B. 246; 22
Q. B. D. 394.

(h) Hamilton v. Watum (1846), 12 01
& F, 109.

(o) North Britith Luee. v. Xfoyrf (1864).
24 L. J. Ex. 14 ; 10 Ex. 623.



CONTRACTS OF INSURANCE. 281

hand, where the surety guaranteed payments in consideration of a «'"• VI.

conveyance to his principal of property fro<' from incumbrances —

^

except such as were set forth in a list, and owing to forgctfuhioss

on tlic part of tlio obligee, a mortgage upon tiie property was not

included, and was unknown to the surety, h(> was hold discharged

although the mortgage debt was in fact paid off by the principal

debtor (p). Fraudulent practices will vitiate the contract of

suretyship, as where a guarantet^ wa« given upon the representa-

tion that the whole sum was then advanced, when in fact a largo

part of it was retained by the creditor in payment of a prior debt;

this was held to be a fraud upon the surety «'ntitlin<,' him to avoid

the guarantee (g). So where a guarantee was given for the price

of goods sold, and it was agreed between the buyer and seller

that the sum stated in the guarantee should bo sudiciont to cover

a prior debt besides the price of the goods (r)

.

A guarantee may be given upon the express condition that a Ooarantee

full and true declaration is made of all tho circumstances required "P*^° basis of

to be known as tho basis of the contract (as is the general practice

in policies of life insurance), in which case a misrepresentation or

non-disclosure within the condition avoids the guarantee indepen-

dently of fraud («). Under a guoiantoo upon such condition, it

was stated in the required declaration that tho person whose

honesty was guaranteed, would render accounta weekly, such being

then in fact his duty; and it was held that this did not amount to

a warranty that thir- condition of service would be observed, but

only to an expression of intention respecting future conduct (t).

declaration.

(p) milii V. Willis (18501, 17 Sim.
218.

(j) Sloiie V. ComploH (1838), 5 B'mg.
K. C. 142.

(r) J'uleoei: v. Bi>liop (1825), 3 L. J.

O. 8. K. B. 109 ; 3 B. & C. 605.

(») Toitle V. Xatimal Ituei. (1861),
30 L. J. C. 90O

; 3 Giff. 42.
(t) Jimham v. Viiiltd Guarantee and

Life Anece. (1852), 21 L. J. Ex. 317 ; 7
Ex. 744.
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S»oT. III.—DURESS AND UNDUE INFLUENCE.

Agreementu induced by durciw—duroi-H of the pt^rituu—threutH . . i»l
Durew of (food*—money obtained by duiww of ifood»—leiriil

retitraiut of goodii "
_ ^83

Durew by third party—on third party—contruot by aifint in-
duced by durew on principal

, , , , 285
AtcruemeutH induced by undue influence:—a^eement with ex.

pcctant heir— siileof reversion -axreinieut in fraud of anci»tor—conhrmation of agreements with heir or reventiouer 28-5

AgreementH with perwins in fiduciary relation :—tru8tees—
»olioitor«—direi'tors of company 288

AgreementH with parent or guardian-agrtvmeuts under special
relations of influence 290

An agreement apparently eouiplete and .sulfieient to create a
contract may bo vitiated by duress, that ix, where one party has
been induced to consent by fear imposed by the violence or threats

of the other party.

An agreement induced by duress, like an agreement induced by
fraud, is not absolutely void, but voidable only at the election of
the party intimidated (a). If the latter after the duress is re-

moved voluntarily- acts upon the agreement, iio thereby confirms
it and precludes himself from afterwards avoiding it(&). All
contracts being prima facie valid, the burdi-n of proving duress
rests upon the plaintiff, unless the parties stand in a fiduciary

relation, in which case the burden of supporting the contract
is cast upon the defendant (c) ; and in an action upon a con-
tract the defence that it was procured by duress must bo specially

pleaded (d).

The duress recognised in law, as producing a sufficient degree of
fear to vitiate an agreement, may consist in actual violence to the

per8on,orinthreatsthercof(e).—Illegal imprisonment constitutes

(n) 2 Inst. 482; hh to election, see L. T. fifll.

an(« p. 2.-.7.
^rf) inr!pH^,J^\ ,-,w (1005\ 5 Co.

(4) (trmr, V. «<«*/ (18C01, 30 L. J. ll'J a : Order XIX r l.i
C. 1 ; 2 Do O F. & J. -.m.

(^, 1 Blackst. Com. 131,
(c) McVlatchu v. Hmlniii (1892), 65
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duress of the former kind; aud "uvery restraint of tLo liberty

of a freeman is an imprisonment, although hu bo not within the

walla of any common prison." But legal imprisonment will not

constitute duress. " If a man be imprisoned by order of law, the

plaintiil' may take a feoffment of him or a bond for his satisfac-

tion, aud for the deliverance of the defendant, notwithstanding

that imprisonment; for it is not accounted in law duress of

imprisonment, but where either the imprisonmeut or the duress

that is offered in the prison or at largo is tortious and unlawful,

for 'execuiio juris non habet injuriam'" {j). The abuse of

legal imprisonment is for this purpose equivalent to illegal im-

prisonment; as where a writ of capias for a dobt was used to

compel the defendont by duress of the imprisonment to give up

certain goods, it was held that the taking of the goods was

wrongful and the owner might recover them back in an action

without demand {g)

.

Duress may also consist of threats of personal violence. But Duress by

the fear " must eouocrn the safety of the person of u man, and ''"**'*

not his hoasoij or g(jods; because he may recover the same, or

damages to tlie value, without any corporal hurt. Again, if the

fear do concern the person, yet it nmst not be a vain fear, but

such OS may befall a constant mm. Fear of imprisonment is

sufficient, for the law hath a special regard to the safety and
liberty of a man "(A). But it seems that the fear must bo

eetimated with regard to the ago, sex and condition of the person

threatened, so far as known to the party using the threats (i).

" An agreement is not void because mode under duress of goods. Durpw of

There is no distinction in this respect botwoon u deed aud an
^*'

agreement not under seal; and with regard to tlio former the

law is laid down, and the distinction pointed out between duress

of, or menace to the person and duress of goods. Tlie former

is a constraining force which not only takes away the free agency,

but ma> leave no room for appeal to the law for a remedy; a man
therefore is not bound by the agreement which ho enters into

(/) 2 Inst. 482; Brinkley v. llaiiu

(18J3;, Drury, 175.

(n) (iriiinijtr v. Hill I183S , 7 L. .1.

C. p. 8j; 4 Bintf. N. C. 2lL'.

(A) Co. Lit. 253 b ; 2 lust. 483 : scv

Hex V. SoutkertoH (1805), 6 Uust, 126:

ruicill V. UoyUiid (1851;, 20 L. .1. Ex.
82 : Ex. 67 ; I.ntUr \: BrmUill (1881),
M) L. J. C. P. 448

(i; Sciill V. Hfbriyht (18S6), 56 L. J. P.
12 ; 12 P. U. 21. See Cuuper v. Ciatu,
(18'Jl) P. 36l>.
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_ under auoh circumstancoB: but the fear that goods may bo taken
or injured does not deprive any one of hiB free agency who pos-
•08868 that ordinary degree of firmness wliitli the law roquiroi
all to exert" (t). In the case of a distress taken for rent, upon
which the tenant agreed in consideration of a withdrawal of the
distress to pay the sum claimed; it was hold that he could not
avoid the agreement upon the ground that the claim was in
excess of the rent duo and that he was induced to agree in order
to prevent the sale of his goods (l).

But whore money is paid to release goods or property from
duress without any other consideration, it may bo recovered back
as a debt, as having been obtained by compulsion (m). " There is

no doubt that if goods are wrongfully taken, and a sum of money
is paid simply for the purpose of obtaining possession of these
goods again, without any agreement at all, especially if it be paid
under protest, that money can be recovered back; not on the
ground of duress, because I think that the law is clear, that in
order to avoid a contract by reason of duress, it must be duress
of a man's person, not of his goods; but the ground is, that it is

not a voluntary payment. If my goods liuvo been wrongfully
detained, and I pay money simply to obtain them again, that
being under a species of duress or constraint may be rocovonxi
back; but if, while my goods are in possession of another person,
I make a binding agreement to pay a certain sum of money and
to receive them back, that cannot bo avoided on tho ground of
duress" (n). Thus where tho Commissioners of Excise had
seized goods for the purpose of condemnation, and tho owner,
in consideration of a return of the goods and the relinquishment
of tho proceedings for condemnotion, paid the appraised value
of the goods; it was held that the money was paid under a valid
agreement made upon good consideration, and the duress of the
goods formed no ground for avoiding the agreement (o).—Money
paid to redeem goods from legal restraint, as where they have
been soizi-d by legal process and are in tho custody of the law,
is not recoverable as a payment under duress (p); also bills^r

(*) 7'(T m>: Steate v. Sfalf (1840), 9
L. J. Q B. 233: 11 A. &E. 983.

(/) ,V/v«^v. 7.Vdr'r{1810),9L. J.Q.B.
233; llA. &E. 982.

(»i) St'e ante, p. 69.
{x) PaAe,B.,AtlMy. BacS:h<mie(l638],

7 L. J. Ex. 234 : 3 M. & W. 633 : jwr
ear. Anhmote v. frainicright (1842), 11
L. J. Q. B. 79 ; 2 H. B. 837.

(o) Atlee T. Bofkhomt (1838), 7 h. 3.
Ex. 234 ; 3 M. & W. 633.

(p) Sec antt, p. 62.
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Beouritics given to rodoom tho goods undor such oiroumstanoos

arc valid {q)

.

Ob. VI.
in.

The duress must bo tho act of the party himself, or imposed Daij« by

with his knowledge and taken advantage of by him, for the pur-
'**^'

pose of obtaining the agreement; duress by a third person would

not avoid a contract made with a party who is not cognizant

of it (r).—It seems that a person may avoid his deed if obtained

by duress imposed on his parent, or wife, or child, as well as if

the duress had been on his own person («) . But in general a Domm on

contract cannot bo avoided on the ground that it was obtained '**^'*

by duress imposed on a third party. Thus a bond given by a

surety for ti»o debt of another, in order to obtain his release from

imprisonment, is valid, although tho imprisonment was illegal;

"for none shall avoid his own bond for the improvement or

danger of any other than of himself only"(0- But a bond

given in consideration of discharging a person illegally arrested,

where the obligee liad no authority to release, is void for tho

want of such consideration ch can be recognised in law(M).

A contiuc't made by an agent of tho party suffering tho duress Contnust by

in order to remove tho duress from his principal is voidable. Thus ^^^JjJ^^J^
where in the course of proceedings in lunacy against a person who prinoipil.

was confined in an asylum, her counsel made an agreement that in

consideration of her release from restraint she would give up

certain deeds; it was held that she might repudiate the agreement

as induced by duress; the court saying, " If her counsel acted for

her, believing her of sound mind, from the same feur of incon-

venience and disease as likely to arise from confinement which

affected tiio mind of their principal, their proceeding ougiit to be

considered as euforeod by the same duress" (x).

The Court of Chancery, besides a concurrent jurisdiction in Undue

cases of legal duress, exercised and extended jurisdiction to grant

relief in various cases of pressure svhich did not amount to duress

(g) Liverpool CictJit Co. v. Hunter

(1868), L. K. 3 Ch. 479; .»7 L. J. C.

386.

(r) 1 Rollp. Abr. 688.

i» 1 liollf, Alir. CS7 . Bacon's
tlaximH, TraitH. 86 ; see Williamii v.

I'ayley (1866), 35 L. J. C. 717 ; L. R. 1

: i. L. 200.

(<) ITuMomhe v. Standing (1607), Cro.

Jac. 187 ; 3. P. a« to an n^rteement,

Smith T. Uonteith (1844), 14 L. J. Ex.
•22; 13 M. 4W. 427.

(h) role V. Ilamiin (17s3';, 9 East,

416, n. (a).

(j) Ciimming y. 7<M« (1847), 17 Ii. J.

Q. B. 105; 11 Q. B. 112.
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•t common law. Agreement, between person, in certain relative

Jndu'eTnflueV'"?'
" "*"'^^ " pro.um,.tivoIv made und r anundue .nfluenee of one party upon the will of the other ;

'

and»hen the rolatave position of the particn. i, nuch as primd faciein^»e th„ prcumption the transaction cannot stand Tnlcr thepmon claiming the benefit of it i. able to repel the presumpt onby contrary evidence, proving it to have been in point of fu^tfrjust, and reasonable " (u) ThnrA i. «!.„». • • i-
' '

fen^^ehe Moneyjirs 'S:;^^;;;::;^.^^^^:::

heir, upon the credit of his expectancy, whether the property boac ually charged or not. raises a presumption of und o i Zn^and advantage which the party clai„.i„g the hon.Xit „ u tT'prepared to rebut («). And "th. phraso 'expectant I'i vit'

in a famib property, including a roinaind.T in a po.Hou a. w.-ll us

tho heir apparent or presumptive, or by reason merely of fh.- ex!poctation of a devise or b..cpu.st on account of the supped orpresumed affection of his ancstor or rch.tive. More tlL, hhe doctrine as to expectant heirs has been extended to all rever-

toZZ T --amdermen " (6). Thus, where a person e„,i ledto settled estates in remainder upon the death of his father, buthaung 1.0 present property, borrowed monev u,,on bilK at a rate

MKlu «ho knew lus circumstances; the court, holding that theransac .on was ,./,«.i fade induced by the necea.ifv otl.i Lsi
0.1 an i.e c-edit of his c.xjK.tations, required the le..der to o cthat

1
ua. air and reasonable; and on failure of such p.oof de-

,»; Silborae, L. C, .i>4k,fo,d (Earl) v.

'.:] Set' /;(!»/, p. 53?,

„ '"' '''>^-l'-rHch![Ean v. J.iHMtti iUoV),

Vr/™- '--^ - > ^^J'- •>'• T. L. C. 303
A!)le>J«,a (h,!,!) V. Mnrii (1873), 42

ni-l/f^i ^'^ ^- *'!"'<>'' V. Cook
(l«;.'i

. L. R. 10 Ch. 391, n.; M,lla-y
g<./JIS7n:.40L. J.c/n/Lliri

U t. J. C. .-,46; L. K. 8 CI,; m\
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Ch. VI.
Hior. III.

In tho oaie of coutracte for the sulo or charge of rovorslonarjr

interestH oourta of 0({uity applied tho abovo doctrino by tnoatu of

a itrict rule, impMing upon tho purohaaor tho burden of proving ^"''"J^
that ho gavu full value ; upon failure of which thoy held the

property to bo rcdeomublo by the reversioner upon ropayniont of

the consideration with interest (d) . Tho burden of proof was
shifted in tho Oftse of a siilc by auction, booauso the prioe at an
auction Hale was taken us pritnd facie evidenco of the full market
Talue (<;). This rule was altered by statute 31 Viot. c. 4, tho " Act
to amend the law relating to Solos of Reversion, " enaoting, by
sect. 1, that " No purchase, mudo bond fide and without fraud m
unfair dealing, of any reversionary interest in reol or personal

estate shall herouftcr bo opened or set aside merely on tho ground
of undervalue "

; .ind by sect. 2, " Tho word ' purchase ' in this Act
shall include every kind of contruc t, convoyunce, or assignment

andor or by which any benulicial interest in any kind of property

may be aequired."—The statuto is restricted to the ground of

undervalue, and has not altered the general doctrine of tho court

as to granting relief on other grounds; as to which unilervaluo

still remains an important consideration though no longiT in itself

sufficient (/).—A similar consideration appli(« to the repeal of

tho usury laws; " one effect of such repeal was te bring into opera-

tion to a greater e.vleiit than formerly tliut jirinciplo of the court

which prevented any oppressive bargain "
(17).

Fraud except as a presumption from the uso of influence, is .\)fn«mfnt

not a necessary condition of relief (A). But n!.'nH<mi'nts may a^/jj^r"'
also bo void upon the ground that they o[)erate in fraud of those

persons from whom tiie expectations are derived. Tin' trans-

action being eonrealod from the ancestor or other present owner
of tho property, he may thereby be misled and induced to dis-

pose of it in u manner resulting for the benefit of a stranger,

instead of the person intended; and the agreement would then bo

nei/Dvii V. Cook (187,")), L. R. 10 C'h.
3S'J. As ti) the i-iitc lit whiih intprest
M allowed, soe Jie ft(.H7/»( 11)00), 61) L. J.
C. .162 ; (1900) 2 Cli. 107.

(rf) Aldboruii'ili iEml]\. r/yc (1840',

7 CI. & F. <:)« ; hiiwiiriU V. Hurt (1S52),

22 L. J. C. 215; 2 De O. M. & O.oS; Re
Slalrr'n Trmt (1870), 18 L. J. C. 473 ;

n Ch. D. 227.

(«) ShtUey v. Xuh (1818), 3 Madd.
232 ; Fox v. Wriqht (1821), 6 Madd. HI.

(/) Tyhr V. Yutct (1871), 40 L. J. C.

768; L.K.tiCh.6C9: .1mil \.(!,;n, 1875),
4> L. J. C. 108; ifUurkc v. lUn„ilnoke
(1877), 2 Ap. Ca. 814 ; r,,, v.' Lant
(18H8). .^8 L. J. C. 113 ; 40 Cli. I). 312.

(y) Sliiurt, V.-C, lUrrcU v. Ilarllty
(18118), L. R. 2 Eq. 7»5; M,ll,r v. Cook
(1870), 40 L. J. C. U; L. R. 10 Eq.
641 ; Jamrt v. Kvrr (1889), M h. 3. C
6yi>, 40 qi. D. 449.

(/.) BuULs V. Iltapi (1814), 3 V. 4 B.
117; Frii V. /«»« (1888), fiS L. J. C
113; 40 Ch. D. 312.
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void u operating in fraud of a third party (i). Upon thii priii-

oiple contract* of marriage involving tho disposal of oxpwted

properly and ooncca'ed from tho parenUi or othors having tho dii-

poMl uf it may be set aside (Je). So with a loan advanced upon
extortionate interest to a person having no property of his own,

upon tho sole credit and with tho object that his parents or role •

tions would bo compelled to pay it to avoid exposure and babk-

ruptcy({). But if tho transaction was in fact known to the

Ancestor or parent, it cannot bo avoided as being a fraud upon
him (m).

Tho expectant heir or rovortionor, after coming into poescssfort

and after tho pressure has been removed and with full knowledge

of hib rights, may confirm the contract and bar the claim to relief.

.Whore a person gave a }H>>'{ obit bond contingent upon his ex-

pect;«tions under the will of a relation, and after acquiring tho

property gave another bond in absolute terms upon the cancella-

tion of tlie former, ho was held to have affirmed the original trans-

action and barred all claim to roliof (n). But in tho ease of

transactions falling within tho Moneylenders Act, 1900, relief

may bo given "notwithstanding any statement or settlement of

account or any agreement purpM'ting to close previous dealings

and create a new obligation " (o). Delay in seeking relief cannot

bo imputed as an objection so long as the property remains in

expectancy only, and tho consoquont state of pressure con-

tinues (p) . But after tho property has come into possession, delay

imports acquiescence and operates in confirmation of tlio trans-

action and in bar of relief (q)

.

Tlio principle applies in all cases of persons dealing with others

to whom they stand in a recognised fiduciary relation; as trustees

with beneficiuiies, solicitors witii clients, parents with children,

guardians with wards, and tho like; in which cases tho presump-

(•) (Jtmond T. Finrof (1731), 3 P. Wnu.
129.

(*) Cotk V. Rickardt (1805), 10 Ve«.
429. See TiirluH v. BmKH (1718), 1 P,
Wins. 496.

(/) ynilt V. SmUittj flS80), 49 L. J.
C. 777 ; 1.5 C. I). 679.

(ffi) Kinj V. UamUt (1834), 2 U. & K.
4!5fi: {1R?,.V, .t 01. & F. 218; dissented
from Aylr>fi,nl iKurl) v. Jtorrii (1873),
42 L. J. C. M6 : L. R. 8 t'h. 484.

(») ChetUrJitU (fail) v. Jmwn (1761),

2 Vm. tea. 12S ; 1 WB. k T. h. C. 289.
(a) Sect. 1. See Sauiukn t. JfeicboU

(1904), 74 L. J. C. 120 ; (190S) 1 Ch.
260 ; affd. mm. Samuel t. XiKboli (1906),
75 L. J. C. 70S ; (1906) A. C. 461.

(p) Ootclaml T. Le Faria (1810), 3 V.
k i. ii; Salter y. Bradthaic (1859), 28
L. J. C. 426: 26 Besv. 161 ; Beynon t.
(VoA (1875), L. E. 10 Ch. 389.

(») Sihbering v. Bateorrai [Earl) (1850),
19 L J. C. 252 ; 3 De O. & 8. 735.
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tioii of undue influoncp sriNtHi in law, and it lioo ii|ioii xiioli a
|K>nion to jirove that ho took no odvanfaKo of h\n poHition or in-

Ihii'noe(r). "Thorp is no ruli- of law which najn that a truntce Ttohm.
'hall not hii V trust property I'rom a cenlm que trml ; but it is

i» ttoll-knowii doctrine of e<|uity. that if a transaction of that
kind is challenged in proper time, a court of equity will oxuniino
into it, and will throw upon the trui4tce th.- imm of provinjr that
he >?avo full value and that all iiifornmtion was laid b.forc tho
rfHtiii qu, tniHt when it wan M>ld " > , Aceordinjriy, a bargain
l>"lw<-en thi' trustee of a le-raiy and the lejrntee for payment of a
le>, Hiiin (hail the legacy in eoinposition ..fan unlouml.d dispute
us to Irix right, wa« held wholly void 'J'. And wlur.' a trustee
for Bule took the property to hiucelf at u certain prie.?. and sold
it again at an advanced price, he wo* held trustee of tho profit.

obtained at the si-cond Nal.'(M). The same principle applies to
an executor purehaaing the asKcIs of his tififutor or the iiitc.n<st

of a legatei'(i-). But a trustee who diseliiims thi' tni-t. ,,i „a
e.xecutor who di8<laims the executorship, is under no disub litv ii-

to suk-cfiuent tran.-aetions f»/). ' There is no rule that a s„li.'liot s.lloltor.

may not purchase his client's property even while the i- In! ion
sul)Hist*< between them; but the onus is thrown upon the soli, iior

to show that everything is perfiKtly fair: and that the vend.-i

knew what he was doing, and that the full price was given, and
that no advantage was taken of the character of solicitor" r':'^..

The same principle appliis to a solicitor taking a rnortenge (r m
his client, which he must take in the usual form and siibjeet to
the usuol mode of accounting: and where in such mortgage the
power of sale was made exercisable without notice, he was held
liable for tho loss and expenses caused by n sale '(7).-Th.' director Dirrctorof

company.

(.) Foj ». M<uk,;lli 1 788), i Hn). C. C.
400: 2 Cox, .lao; > Wh. & T. I.. C.
"09

: IfiiV'i-uiH V. //<(« /ri, a80S\ U \V«
iTt; 1 Wli. 4t T. L. f.i.i'J: Jx ,,/,„„ v.
.tf/ii/i/,ri»„ii ,',K)l, 71 L. ,r. p. l< g.j .

(lOO'.'j A. V. 197. Sop Mm r. t/rav
(1902), 71 L. J. C. 808; (1902) a Ch.
(i0(!,

(>) CttirnR. L. C, Tkumn'm v. Emt-
itoad {187"), 2 Ap. Ca. 2116; fuln v.
Tiirnlliirk (1804), (I Vrs. 234.

(0 T/iomnn v. KiitliiixHl (1877), 2 Ap.
Ca. 21.1 ; /.7«. v. narker (187n, 41 L, .1.

r. (il; L. R 7 fh 104.

(*; Fi-xf. Mitekreth (1788). 2 Bro C C
400 : 2 Cox, 320 : .' Wh. ii T. L. C. 719.

(j) HeiitHUlirld V. lliixl,,- fl88fii, .-,(•,

L. J. r. C. l.t. l> Ap. Ca. 1117: II.

Wortxam ,1882), .Jl L. ,1. C. €09.
{») I'Iml- V. Ulark ilS8t). .VI L .],

V. C. 99 ; '.I Ap. CH. 7:t3.

(r) EMon, L. C, Oihnn,, v. .Trun
(1801), 6 Vwi. 271 ; .W,mlf«,»ir« r.
.Snwrfiy. (18II). 18 Viw. :)02; fairm- x
Farrart, ltd. (1S88), 68 L. .J. C. 18.');

40 Ch. D. 395; fCfigAi v. f'nrtrr 11902).
72L. J. C. 138; (1903) 1 Ch. 27.

(.() CiHImrn r. Kdirnnts (1881). SI
L.J C. 46: ISCh. n. 440; rri: ko/n,
V. llhftkam '1886 . .ML. J. C. 899- la
Ch. O. MI.
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with parent
or Koardian.

of a coiii|juii3' iit in a fiduciary position in relation to thu coni|mii,v,

and a saio or transaction betwoon them may ho avoided upon the

aliovr principles and tlie director held liable to refund all benefits

and profits obtained under it; the burden being upon the director

to prove that the transaction was fair and that no advantage was

taken of his position (b). But the company with full know-
ledge may ratify the transaction; and the director, being a share-

holder, may vote upon the <jue8fion of ratidcation (c). The pro-

moter of u company, for the purpose of si>lling property to it,

stands in II similai' liduciury position, iilthough nut boimd to create

a buaitl uf independent directors, nmst connnunicate to them all

material information regarding the projx'rty and its value (</ .

" The term " promoter ' is a term not of law, but of businew.

usefully summing up in a single woi-d a number of business opera-

tions familiar to the connnercial world by which a comprtiiy is

generally brought into existence" (e).

Agreements between a child and parent or person I'w loco

parentis, oi' ward and guardian, are presumptively affected by

undue inlhience and theiefore voidable; and the burden is thrown

upon the parent, and any person claiming under him, to show
that the child acted freely and with independent adviw; and

the same rule applies with persons of full age, so long as they

are not emancipated from parental control (/). A scHJurity given

by a person under age for a loan to her stepfather, with whom
she was living, was held presumfitivcly void as obtained by

undue influence: and a subse(iuent renewal of the security when
of ago, but under the sanie influcn-.o and without full information

of its invalidity, was held to bo no confirmation and invalid ((/).

The court will not set a-*ide a proper and ,i reasonable settlement

,A) Imptfuil Meii-ttHti/e I'refiit v. I'lilf"

mnu IK73). li I-. .1 . C. 644; L. R.
H. Ij. IHU; I'limtiinh Ilrnhtu-k \. Fenii

liS7 . r>7 L. .1. ('. ft.Vi; \> Ap. Ca.
U'y>: Arrh-i'i niw (18001, f.l L. J. C.
1 .>'.) : I89;i) I Ch Mi : «- (I. .Vrunuiu *
r„. I\>"J5), <>4 li. J. C. 407 ; (ISO.V 1 Ch.
674.

(r) \oith li'i!*t TnniMfjoft Co^v. lifatty

1SS7), 50 L. J. 1'. C. 102 ; 12 Ap. Ca.
689.

(d) Erimgei- v. Keir Somhrern ro.( 1878),

48 L. J. 0. 7:! ; :i Ap. C». 1218 ; «ro,,i«

.Si/irr Miniih/ fu.v. drnut (\H79), 11 Oh.
J). !*18 ; hil'I'tnit)' Xttfiitr <'o. v. La<IH»aH

A>««/if((i> (1889 , 68 L. J. C. 690; (1899) 2

Cli. :t92 : (MM' He hijy f'orirtt Miuimi r„.

(MMiI), 70 I,. ,r.C. 27i
; (1001) 1 ('h".-,s:'.

(<) Boweii, J , H'halrii llriilijr I'n. v.

a,„u
1 1879), 49 L. J. Q. B. 320 ; j Q. H.

I). Ill ; Hnd HM> Emmti Uiiiing I'u. v.

/.'KM (1879), 48 I,. J. C. P. 2.-.7 : I

C. P. D. 396; A". Gnal Whr.il lU.
;innlh <%. (1883), .'>;! L. .1. 0. 42 ; /,V'/«'V
Iron Co. V. IhM >1880), .'i.'i L. J. C'sT-".

:

33 Ch. D. 8.5.

(/) httinhrigge s. Sroiiti (18K1 , fto

L. J. C. 522; 18 Ch. D. 188; TiKh, v.

Jlemfll (1888), 57 h. J. 0. 507 : 3H
Ch. D. 1.

(.'/) KempMWV. Athbrr (\f^^^\ II I,. .1.

C. 19.i ; L. E. 10 Ch. 1,5.
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of family property upon the more groimd ilial part>ntiiliiulln>rity ^- VI.

was exerted to induce its execution (A); but the court may rectify
**'**" '"'

it by depriving the parent of any undue bt>neHt (o lie taken under
it(»). The relationship of husband and wife does not give rise

to this presumption of undue influence, which nmst be proved
;ffirmatively to set aside the wife's contract (fc).

The same general principle applies lo nil (lie variely of relu- Special

tions ill whicli doiiiiiiion may be exeieis.il by one person over ^^^"^
another' {/): us in the case of dealing' wifli n person who is

'
"**'*'

illiterate and ijfiiorant of business, and who has no independent
adviser (m); or with a person who is undi-r such pecuniary
iicci-ssity as not to be a free agoni (w): an<l wheiv a son hail

forged his father's name to bills, and seiiirily for the amount
was taken from the fa!h. , under thieni of „ prosecution («,;
also in the case of fransudions between a me<lieiii adviser mid
his palie .t (/*); and in any ease of a conli<leutial advis.r taking
A l)encfit from the person dependent iij)oii his advice ((/' . The
fact that a person standing in a (Idiieiiiry relation purchased the
property at a sale under the direction of the court alTords no
circumstance of defence' if its propriety is elialleng.Kl, unless he
has obtaini'd leave to bid (r). Tli.. transactions in such cases
are in general voidable only, and not absolutely void; and they
may be conlirmcd after the rolotion of inlliienw has erased (»j.
And the party seeking to set aside the coiitiaet must Im« in a posi-
tion to restore the other party to his original position; otherwise
the court will not set it aside (t). Hut a purt v may retain irifts

unconnected with the transactions whi.b he seeks to iin|M'aeb on
the ground of undue influence f?/).

'*) Dimxilule T. Iliiinitiilr '|S.)(;), i/i
I-. .1. C. S(iti; .t ilriw. .V.(i; //oi/,/„ V.
//o%« (INS.), 41 ch. I), .^ii,,

{i) lluhhiu V. IIM^H (IKS!)), II Cli. I).

/•) lloWfx V. Ititliin, (liKMI . 7S L J
h. B. 79r,; (liMii) i K. \\.:m)

(I) Ct'i'iiliiii, !,.(', h i,r T llriiiiiii
iHis;, HL. J. (;. V, 4 M. \rr.->i-.

(ill) A.f./..» V. /./,„,'//. n il7S,->, 1 I- X
;m; •-' Hi... C. c. i„o: /r, v. /.„„.'

(ls»s),,',M,. .!.<:. ii:,. 4,^.,, „ .„^
_«/ «o«/ V. .i;,;,,

( SIN, ;( ifa.|,i
417 ; JiiiiiiH V. h'r.r (IS8:i), OS L. ,1. C
;J>-5; 4l)l|i, I) 4,;(

(o) Ifil/viiun V. /,V(„V, ( ss(i\ ;i,'> L. J
C. 717; L. |{. 1 ,1.1.. -.Mm. "

/) lleiil V. llruiHll {IS:iS) 8 \.. ,f (!

IJ->; I .M. Jc Cr. nv.K
•r/i 7'.'/. V. ir,'i,„„i>,H riMiii), I,. R. •_)

Cli. .i.'i ; M„,„„ V. l;i,,„, • lH7:j.. 4:j I, .;

O. :!((; I,. |{. s( li.sM.
<; TiiimiihI v. 'I'll III Iiii,;I ISd'i .'j.s

I-. J ('. IIH : I,. U. 4 Oh. M-, ; Siuinit V
SiiiiiHi X\w, 77 L. .t. C. -.'71; IMON)
1 «;h. 't\(i.

'

{«) \l,lil,.ll\. lliiiiifriKi ^\s\\ .-idX, J
H. H imi; s n. B. I). :.S7.

(',: .Ihlhi.roililh {E.irl, v. /Vyr (1840), 7
CI. & K. 4;i(i; IIiiimIiiIi v. him'sitiili ls,,iii

•-••'l Ii. J. (• Mlli ; :l Dn-w. fl,„|
; l;,

H 'ill Mil III (If^SJ , .'ll L. .1 ('. (J(jl)_

{«) I.oiiMi V .Siiiilli ISSI),, 4!) I, J c
SOit; 1.1 CI,. II. w,,',: irii,,/,r v. i;,],,;.

(I!)U'2 .:> I. .I.e. i:i8; /IS)',,:) 1 ch •>?

v •„'





CAUSES VITIATIXO AOKEEMENTS. 292a

t'.\\AI>lAN NOTKS.

Mistake.

In Murry vs. Jenkins, L'8 S. C. R., 56."), it was held that where

the owner of land was iudueed to authorize the aeeeptance of an

offer made hy a proposed purehnser of certain lots of land

tliroiijrh au ineorreet representition inatle to her and under the

mistaken impression that the offer was for the piirehase of cer-

tain swamp lots only, whilst it actually included sixteen ad.join-

iuj» lots in addition thereto, a contract for the sale of the whole

property made in consequence hy her agent was not binding

upon her, , nd it was .set aside by the Court on the ground of

error, as the parties were not ad itlim as to the subject-matter

ef the contract and there was no actual consent by the owner to

the agreement so made for the sale of her land.

In Hobhs vs. The Esquimalt and Sanaimo liailiraij Conipanii.

2'J S. C. R., 450, the company executed an agreement '.o sell

certain lands to the plaintiff, who entered into possession, made
improvements, and paid the jiurchase money, whereupon a deed

was delivered to him, whi-h he refused to accept, as it re-scrved the

minerals on the land while the agreemoat was for an uncondi-

tional sale. The company contended that in its conveyances the

word "land" was always used jis meaning land minus the

minerals. Per King, J.: "Here the parties were ttd idem as to

the terms of the contract. It was expressed in perfectly unam-
biguous language in the offer of the plaintiff and in the accept-

ance of the defendant, and the alleged diffen nee is in the wholly

esoteric meaning which one of them gives to the plain words."

It was accordingly held that the contract could not be rescinded

on the ground of mistake, and must ))e specifically performed.

The Canadian cases in reference to tiic refusal of the remedy
liy way of specific performance on the ground of mistake will be

found edileeted in CaiiiKlifiii -Votes tn Fry on Sni'cilic I'tTlorm-

iitice at page 4()2rt and foilnwing pages.

In Knox vs. Munrn. \:i Man.. 16. i)laintiff claimed under a
hiring at seventeen dollars l)y tiie month, l)ut defendant's evi-

dence shewed that the hiring was for a definite period of eight

months for one hundred and twenty dnllars. no time havinir

been ti.\ed for payment. I'laintitf left after four months' ser-

vice without h'a%'e and without any valid reason or excuse. Tt

1-292
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was held that the plaintitf was bound by his bargain, even if he
misunderstood its legal ieflfect, and could not recover anything
for his services without completing his contract.

Misrepresentation and \on-disclusure.

In Norwich Fire Insurance Company vs. Labelle. 29 S. C. R.,

470, a condition endorsed on a policy of insurance against fire

provided that if the application for insurance was referred to
in the policy it would be considered a part of the contract and
ji warranty by th(^ insured, and that any false representation by
the assured of the condition, situation and occupancy of the
property or any omission to make known the facts material to
the risk would avoid the policy. In the application for the
policy the insured .stated that he was sole owner of the property
to Ite insuri'd and of the land on which it stood, whereas it was
to his knowledge and that of the sub-agent who secured the
appli-ation, situated upon the public highway. It was held that,
as the api)li('ation was more than once referred to in the policy,
it was part of the contract for insurance, and that the misrepre-
sentation as to th.' ownership of the land avoided the policy
under the above conditions.

In Jordan vs. I'rtiriin inl Proridnil Iiisfifutioii, 28 S. C. R.,

554, it was held that the provision of sub-.scction 2 of section 33
of the Insurance Corporations Act. 1892. Ontario, limiting con-
ditions and warranties emlorsed on policies providing for the
avoidance of the contract by reason of untrue statements in the
application to cases where such statements are material to the
contract do not require the materiality of the statement to
appear ])y the endorsement, but the contract will be avoided
only when such statements may subsequently 1)c judicially found
tc be material as provided by snb-scction 3. Misrepresentations
III an applirjifjon for lit",, itisiirancc .so foimd to be iiialfi-i.il

will avoid the policy, notwith.standing that they may have been
made in good faith and in tlic conscientious belief that they were
true.

This i-.,'.,- follows riiiiKr vp. .s',/„ lif, Assiirnncf Cmimui,
'7 S ('. R.. :m.

Ill London and Livrrpool and Glnh, Inxnranc Conipanit vs.

Afiricidlinal Saiini/s and Loun I'omp'inii. :t.{ S. C. H.. 94, bv
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section 16" of the Ctetario JnMuranee Act, a mercantile risk can

only b«' inmired for one year, and may be renewed by a renewal

receipt instead of a new policy. It was held, reversing the

judgment of the Ontario Court of Appeal, that the renewal is

not a new contract of insurance. Therefore, where the original

policy was void for non-disclosure of prior insurance, the

renewal was likewise a nullity, though the prior insurance had
ceasetl to exist in the inter>-al. Girouard. J., dissenting, held

that the renewal was a new contract, liut it wiis avoiiled by the

non-<lisclosure or the concealment in the ap|ilicatiou fur the

original i)olicy.

In ('ro„l,s vs. Paris, (i (iiaiit's Cli.. :tl.s. the iidvcrtisciiiciil ol"

(in intended sale stated that the .soil was well adapted for garden-
ing purposes, and a considerable portion of the property was
covered with a fine growth of pine and oak. etc.. etc. In a suit

for si)ecific performance defendant set up that the soil was not
as represented, that th<' soil was not fit for gardening i>urposes,

and the trees were not such as set forth in the advertisement.

It was held that tli 'se represi-ntations, having been made in

res[>ect to matters which were objects of sense and as to which
an intending purchaser ought in i)rudenee to have examined for

iiimself, formed no defence to the action.

In Hannah vs. (Irahatii. 17 ^lan.. 532, the defendant also

resisted the plaintiff's claim for specific performance, alleging

reliance on plaintiff's representation that the farm consisted of

a black, sandy loam, eighteen or twenty inches deep, with clay

bottom, etc., all of which representations were untrue. Tiie trial

•iudge lield that apart altou'etlicr from conflict of testimony the
plaintiff could not succeed in liavinsr the contract rescinded on
the grounds set up, as i)ul)lic i)olicy rc(|uircd that persons should
be expected to exercise ordinary prudcrn-c in their business deal-

ings instead of calling on the courts to relieve tlicm of the

conscfiueni'cs of their own inattention and negligen<e. Tlie

defendant had not inspected the land. The Court, while cxpress-

insT doubt as to whether they would have found the same way.
held tiiat the finding of the .Judge could not |)roperly be reversed,
but I'hippin. J. .\,. dissented, following h'dli/niii vs. Ilunl. 20
C. 1). 1. and Siiiilh vs. Laml ('nrpnnilinn, 28 C. 1).. 7.

^
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Remedy for MisrcprisfHtation.

In lioss vs. Harnj, lit S. C. R.. 360, a contractor who was led

into error by verltul ininrepresentations as to the (|uality of work

expected to be done upon a contract was held entitled to recover

the increased price of e()iiii)leting the work according to specifi-

catiun.

Rcschsiiiii Brrausr of Misrepresentation.

In t'olv vs. I'op, , i'!i S. ('. R., 291, the appellant, with others,

hail taken up a pold miniuK claim in British Columbia, desij?-

Uiitcd as the Eldorado, of wliich he claimed and represented

himself to be the owner of one half. The respondent, believinR

the rcprcseiitalions to be true, and rclyin>: entirely iipon them,

liccame the puri'haser of the \in(li\ided half. It afterwards

turned out that the greater part of the Eldorado plot was

included within the limits of a prior claim called the Mascot,

and that the strip which remained was included in another

claim. The respondent, therefore, got nothinsr for the money he

paid. There was no doubt tliat the appellant had made the sale

in perfect jrood faith and that his representation which turned

out to be untrue was innocently made and thnt the transaction

was free from fraud. Both parties hatl proceeded on the mis-

taken belief that the Eldorado was an actually existing mining

right, whereas, in truth, owing to other claims which were

entitled to priority having, been previously made the whole of

the Eldorado was included in pre-existing claims.

The learned Chief Justice. Sir Henry Strong. C. J., refers to

the judgment of the trial Judire. who considered the respond-

ent's right to rescission to be dependent entirely upon the mis-

representation, and had held that, in the present state of the

law. an executed eoi>traet, especially an executed contract for

the sale of an inten --i in land, would not be rescinded for mere

innocent misrepresentation. He proceeds to say "that this was

a correct view of the law as administered by courts of equity up

to the date of the ainals-'amation of jurisdictions effected by the

.ludicature Acts, ami as it has existed down to the present time

1 am not upon the authorities able positively to controvert.

Strange as it may seem that there should be dearth of authority

upon such a point. I find that, with the exception of one ease,

that of Lrqor vs. Crnkfr. 1 Ball and B.. 500. there is no direct
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authority upon the point. Tlint case of Legyi vs. I'rokvr sup-

ports the judgment ol' the CMiief Justiet'" (the trial Judge), "bh
fjord Planners there hehl that to entitle the party to have

rescission of an I'xeeuted eontraet for the sale of land upon the

ground of iiiisrepre^entation tliere must he frautl. There are no

doubt dicta the other way emanating from judges, some of great

authority, lor we find Sip Kduard Sugtlen. Lord Justice Turner

and Sir (.'eorge Jcssel all stating the law to be that such a con-

trai-t would be rescinded for innocent n isrepresentation. pro-

vidwi, of course, that it forms the basis of the contract. It woidd

not, however, be safe t;) a -t on these dicta." The learned Chief

Justice theu eites from Dart on Vendors and I'urchascrs and
Sir Kihvard Fry's treatise on Si)cci(ic Performance, and con-

cludes in favour of thi- proposition tiiat mere innocent misre-

presentation will not warrant the rescission of a contract for

the sale of an interest in land. He, however, invokes the priii-

<'iple that where, l>y the mutual mistake of the parties to a con-

tract of sale, the sulgect of liie sale turns out to be non-e.xistcnt.

or is already the property of the j)urcliaser, both i>arties having

fallen into error merely and there being no fraiul or deceit in

the case, the purchaser who has jmid the purchase money and
taken a conveyance will be relieved and the contract rescinded

by a court of equity. "In such a case, where there is a complete

failure of consideration, as in the present case, it would l.c

unjust and unconscientious tluit the vendor should retain money
paid to him for a supposi'd consideration which has utterly

failed."

In Morfhoiisi vs. Ilnntli. 22 O. A. K.. 172, a city buildin;; lot

was described in an agreement for exchansre as having a depth

of one hundred and thirty feet more or less, while the actual

depth was only (.ne hundred and seventeen feet, with a lane in

the rear twelve feet wide. Specific performance of the agree-

ment was refused, and Ilagarty, C. J. ()., stated the rule as

established in Flif/ht vs. liootli. that where t!ie iiiis<leseri|i|i(iii.

although not proceeding from fraud, was in a material and .sub-

stantial point, .so far affecting the subject-matter of the contract

that but for su(;h misdescription thi- purcha.ser might never have

entered into the contract at all, in such cases the contract is

avoided altogether and the purcha.ser is not bound to resort to

the clause of compensation.

•J 01)2
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In Spurr vh. Albert Mining Companif, Htevi'nit, X. U., Dig. ISl.

defendants agreed to furnish the plaintiff with a quantity of

coal frotii their inincii. Coal from these mines, known uh Alliert

coal, was usetl almost exclusively for the manufacture of oil

and gas. The defendants knew that the plaintiff required the

coal for the purpose of manufacturing it into oil. and they

could have Kupplied an article fit for that purpose. It was held

that the plnintitT was entitled to receive Albert coal of ti ftiir

merchantable quality and fit for the purposes for which he

re<|uired it, and that the contract was broken by the delivery of

coal from the mine so mixed with shale as to be comparatively

valuek'ss for the purpose for which the plaintiff recjuired it. Iti

contracts of this naturi> it is not so much a question whctlh

there has been n warranty us whether the article delivered by

the defendant fairly answers the il(>scription of that which be

agreed to sell.

Conxlruriioii (if Warraiilij.

In Iliygiiis it al. vs. Clisli it al.. :il N. S.. 4.'>1. in an action by

plaintiff claiming the return of money paid to defendant us the

price of an engine and lH)iler and damages for alleged false

representation, it uppeuretl thut the first complaint as to the

in.sutticii'Hcy of the boiler was made five months uftcr it was first

used, and that neither defendants nor any pers< n on their

behalf categorically used or agreed to terms warranting each

and all of the (pialities and capacities of the enguie and Iwiler

jis ulle/rd, but that, during u conversatii;n as to the character

of the <'nj;ine and boiler and the purjioscs for wliieli they were

required, preliminary to the purchase, the <iue.stion was asked

whether defendants would warrant them, und the answer was

made- that they would. It was held that these words would only

iiii'iin that the enifine tiiid boiler were good and sound and
leasoriJibly fit f< r the purposes of an engitie and boiler of the

eliji meter and power stated, and not that defendants would

warrant them to operate mills that they had never seen.

M'an-anfi/ of Qiialilij.

In Sliinirl vs. All,ins<iu. 22 S. <". ]{.. ."il.'). in a eontrai-t for the

purchase of deals by merchants in London it was stipulated.

niiKm,' cither things, that the sellers guaranteed qunlity to be
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oiiuni to the usual KtrlH-min sto. k anil to Ik- murkeii with the

IJeiiver brand and the iiiodf u( dflivtry was f.o.li. veswU at

l^uclKHr and payment by dnilts payable in London. 120 day«'

sigbt from date of xhipnifnt. If was held that the delivery \va«

to be nt (^uebi'c, subject to ;iii aiee|)tiini'e in London, and that

the purehasers were entitled to recover under the express war-
ranty as to <|iiality, there beinj; evidence that the deals were not
of the HKreed quality.

•1 Jit^
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PRINCIPLES OF THE LAW OF PARTIES.

Cuutntot mjuirvM two piirtim — wh<^' ixtme penou iw d«btor aud
I n'tUtor - Nime peraun un buytr auU nvUer 293

KtliTt iif ciiutrai't an to third iM«rti«i~tnwt«« aud irilm yw Iriut

-liability ..I thinl party 2W
ludentuni iiili, iiniten -dtwd poll—aimple uuutnut iu writing . . 2yV

Oini^iiitiiiii Hiid idt'iititti'atiuii u( partiiv 'iOtt

Joint debtiiiw uun-joiiidur of ivfdi'btur - Kurviviuy liubility

upon death u( jiiiut debU.: 3UI

Juiut crediturs—uou-jiiindt-r uf eu-urulitur—nurTivini; ri|flit

uiKjii death iif jiiiuf crvditur 304

liiiiit Hiid wviTal I iiiitractM— joint and Mventl debturx—juiut and
~»iral iri'ditorx 306

< "ii-itructiuu i>t° t'iiutr:U!l» itn to juint aud aeveral liability- lut tu

joint aud avvrral rii;ht> 307

IIiKlito of joint partiin iMfif w—prinvipal and Huri'ty—ri^ht uf

Mirttj- to M'<'uriti('n for the drbt—diixiluirge of iiurvty by dval-

iiifrs with priuc'ijial 311

EvEEY contract ntxestiarily requires two iudepeuiluut purtit.-!i, u

promiser anil a prouiisee, at the time of making it (a); where,

however, a party to a deed is one of aeveral covenanto's and also

one ot aeveral covenantees, upon his death, if there bu no further

objection founded upon a party being both covenantor and cove-

nantee, the surviving covenantees may maintain an action against

the surviving covenantors (b) . But tliis result would not follow

if the liability were a personal debt, which if once Muspeudcd was

gone for ever at common law (c), whereas an action upon a

(a) ilMiiNyw< V. /rV»i/ (18lui, UTauut. > Uuk v. PohIIoh 1831), 1 L. J.

597 ; Ik TmM v. SAok' (1818 , 1 H. Ac K. B. o ; 2 B. & Ad. »J2.

Aid. 664 : Sharmm v. Brmfit (1H71), 40 (r) HoMtppv. Oltvay (1«70), 1 Vfrnm.

L. J. Q. 6. ill; L. K. (' g. B. T'iO; Snuud. p. 3.V2, n. (e). 8«e Billii of Ez>
Eltit ». Kerr (1910), 79 L. J. ('. -.'91

; <huuife Act, 1882, ». 37.

(1910) 1 Ch. .V.>9.
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394 l'ARTIF..S TO CONTRACTS.

hi

Fast II. spcciuitv hutl iu« own |iu(uliur inmedv \^d). A contract lauuot be

made with u nou-t>xistcnl porsou, us tlie future owiku' of lui

estate (e); or u coniimny lliat has not yot couu' into existence (/):

but tlie offer of a contract may be such as to leave it open for

acceptance by any jHTson wlio satiafies tiie conditions of tlie offer

and accepts the terms: im in the case of an advertisement offering

a reward, whicli is accepted by the person performing the services

for which the reward is offen>d (_</); or a letter of credit wliich is

in effect an oiler to honour tlic bills drawn un ler it, and accepted

by any [lersoii wlio takes the liills u|)on the credit of it (A).- -A

neffotiuble instrument, as a l)ill of exchange or a promissory note,

may be niailo j)ayahlc to bearer, wlio l)econies party to the con-

tract by holding tlie instrument; liut " where a bill is not payable

to bearer, the payei' must be named or otiierwise indicated with

reasonable eertaintv V*,.
'' A bill may also be made payable

to the holder of an office I'or the time being' {ky. and "wliero

the payee is a Hctitious or uon-existeiit person the bill may be

treated as [)ayable to bearer' '/ . A proiiiissoiy note drawn pay-

able to the maker's own order is an incomplete instrument, until

indorsement; it then becomes a valid note payable to the indorsee

or his order; or if indoised in blank an ! delivered, it is payable

to the bearer (/«;. And an instrument in the form of a bill of

exchange, addres-^ed to and accepted by a person, but not con-

taining the name of eitlier a drawer or payee, is an incomplete

instrument until the name of a payee is supplied by tlie person

authorised to do so(w}. -It sometimes liappens tliat a man fills

two capacities; it then becomes a (juestion U|)0u the eonsideration

of all the facts vhother he acted in one or other or botli capaci-

ties (o)

.

(-/) S<hlnick>, V. .1/.,.-,-/ IS-i.-i), :i «. \
C. "Stf; lluhc, \. Hii,};h 18:iii;, 8 L. J.

Q. B. l.ili ; 9 A. i K. .Vi'i.

(*) Jesscl, M. K.. Krh.ii V. Ijuihl

(188'J). 52 L. J. C. liii.

( I) Sf KmfirtK" Eliriinefilii) Cu. ISSd
,

16 Oh. I). Vlo.

(yj V'l/fi'iin^ V. f'arti<irJiur ls;i3). '2

L. J. K. B. 101; 4 B.k Ad. 621.

(/<) RrAtj>anii<1 Mast, i-mim\ Ilk. (1867).

36 L. J. C. 222 : L. K. 2 Cli. liltl
;

JUnilliiiiil v. cluirttml Ilk. nf licln' 1 1869,.

SS L. .J. C. 363.

li riill» iif ExohauKe Act. 1882.

H. 7 (1).

(k) BillH i.f Exiliaiiire Act, 1882, k. 7

(2): overridiuK ('"U-it v. Stir/iutj IH.ifi),

25 L. J. y. B. ;i3.". ; 6 E. & B. 335 .

r-ito V. Xns/i (I860;, 29 L. .1. V. P.

306; 8C. B. N. S. .581.

(/} Bills <if Exiliaiige A<!t, 1882,
s. 7 '3i ; Jiunk i>f y.hqhittd v. Vtif/hano

vl890), 60 L. .1. Q. B.'Ho; (1891) A. C.
107 ; .V. .« .v. '/"/<.» Bk. V. MacbHl, (1908),

77 L. J. K. B. 464 ; (I»ii8 A. C. 137.

(n, Bills of Exchange Act, 1882, ». 83

;

lliuHH V. J>t WiHt„n (1848), 17 L. J.

C. P. 2M ; 6 C. B. 336 ; ChamhrrlaiM v.

1".,««./ ;iS'.t3 . 63 L. J. Q. B. 28 ; (1893)
2 Q. B 20i;.

(h) Bill-, of ExchaiiRf Act. 1882, s. 3 ;

M'Cdll V. Tuijlur (1865), 34 L. J. C. P.
36'> ; 111 C. B. N. S. 3111. See Carter T.

n'hilt ^1884 , 54 L. J. C. 13S ; 25 Ch. D.
666.

(u) Z/i.-u- V. So, ill,^ (i'li//) (1840), 3
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PRINCIPLES OF THK I,.VW OF PARTIES. J9ft

The sunie pursoii cmiiiol be hotli debtor and cicditoi ; iiiiil gviu- f^- 1-

rally where the chunuteis of debtor uiul creditor heroine united in s,uuf iM;n«.ii

the same person in his own right the debt is oxtin^nished. For- i"'f«'>'«i":

nierly, where n company puid oil its debentures, the debt was
extinguished, and tlie debent-jres could not lie is-sued again

wiipfbcr then; bad been a formal transfer to tlie eonipaiiy or not,

but this has now been remedied by statute, and the (h'hcutures may
now be re-issued where the contract so ])rovides /< . Where a

conijiany having two departments, on for loans and the otiier for

InMiranci'. elTected an insurance by the one depart nieni witli tin-

other to seeuri' a loan, it was held to be a mere Pdrniality with-

out legal effect: and the company cotdd not eliai'ge the borrower as

for an insurance which he had agreed *^ri pay (</, . So e ,r< li.cr,

or Irustee, or agent having authority to insuie, ,vlio acts as his own
insurer, cannot ciiarge for premiums as if an insurance had been

hgall\ elVecti'd
v/-;. In bankruptcy, however, in the case of part-

nershiji lirms having common members, rigiits uimc adjusted

aiyording to the efpiity of the case from the j)oinl oi' \ iew of the

creditor:, of the respective lirms (»\

Tpon the same principle where a shipowner cirnrs his own shipowner

iioods tiiere is no "freigiit" properly so called, and I lie increased
o^^^n'^j^'''

value (if any) in tlie goods is due to the carriage. Therefore a

piiichaser, or mortgagee, or underwriter, taking po.-sessinn of the

shij) during the voyage, cannot claim accruing freight in n'spect

of such goods, as being a claim incident to the ship: tiicy can onh
claim for suhseciueni freight, if the goods are carried to their

destination (/;. And if the siiipowner, selling his odods during
the voyage, delivers to the buyer bills of lading express,.,! to he

for delivery on i)aymcnt of freight at a certain rate, tie' so-called

freight is otdy part of the price deferred until delivery, for which
the owner retains a lien : but to which a mortgagee in pos-
session of the ship can make no claim ; ii " . An indorsee of such

•III. A: L, 267: Ih-<,>iH\. '.<„./<,« (iH.'ri),

1-1 L. .T. C. ().')
; Itl Tirav. :iip.> ; ltciu„i„,-

;18S2;, .ii L. .T. r. suj; .>() ch. 1). i;n.

I //) Ki l!nx-i,,i,i IVIroltiiiii iV I.iij'iiil I'nd
Vu. 'IHli-), "7 L. .T. C. Jl ; 1'J(17) > Cli.
.J40. St'iMiow Cornpanips ((""(insdliilation)

Act, 1908. s. 104: Re Xnc hwlm, ,(•

Siihirboi, ituiinhiii ft,. liiOS', 77 Tj J C
V<S: jlOiiS 1 C'li. 021,

ly) (i,r,i V. jy/iioii IH.iU , 2^) L. J. C.
liiiii ; 1 (Jitf. 4;)H,

' lliilihinyuii y. H'lhoH (llO'-ij, 1 Bll).

C. C. 488,

'«; J:.r/>. .V,r,;.hr 1S7.1 . 42 L. .1. Bk,
JO ; L. R. 8 Ch. .'..!:i : AV ;/. r„,„ , , 1S74),
4;i L. .T. C. «,s:i; L. R. '.> Ch. 6S9;
£>/). (i/Moii (\sHV, i:i 4. n. I). 43.

') Mi/r-iv. JTonilf.ill 1S,>7
, 27 L. J.

Q. B. 12n; 8 E. & \\. lO'f.

(") K'lHi V. /.'",,•',», (1877), 4i; L. .I.

C. P. 81)1: 2 Ap, Ca. tViiS: Sir„n v,

Bmhi- (1880), 49 L. .1, Ex. 2.'i:i ; -i Ex.
D. 130.
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Sune penon
M buyer
and seller.

Past 11^^ bill ol' lulling tukus it subject to tho fivight expivssod in it as the

condition of duiming delivery of tho goods (.r). And under an

iuHurunce on " freight," the shipowner or his assignee may recover

the j)rolit or increased value duo to carriage of his own goods (.y .

Upon the same principle a transaction in which the same persons

appear as l-uyers and sellers is void: a trustee or mortgagee acting

under a imwer of sale (:), or a landlord exercising his statutory

power to sell a distress (a), cannot be both buy and seller: and

the sale is void, though he lixes the price at the i .11 value. .\nd

where the sellers formed themselves into a company to act as

buyers at an enhanced price, the transaction was held void: and

they were helil not accountable inter se for the nominal price (h).

But ' a sale by a member of a corporation to tho corporation itself

is in every sonsi' a -lale valid in equity as well as in law "
; and

sucli a sale is warranted by an ordinary power of sale (c). -Vnd a

director of a company may sell in his own right to the company

:

and he may vote as a shareholder at a meeting held to ratify tlie

sale \d). -L'])oii a similar priucipi'- the donee of a power to lease

cannot grant a lease to himself («?).

Effect of

coDtraot an

to third

parties.

Contracts atJect the parties only; a contract can create no right

or liability in a person who is not a ])arty to it: unless he can

claim or be charged through a party, as in the case of a cestui <ji(e

trust claiming through a trustee; or a principal claiming or being

charged tlirougii an agent (/). A contract between two persons

that one shall pay a debt of the other gives no right to the

creditor, unless ho is a party to the contract {g). Where the

fathers of the spouses, by way of post-nuptial settlement,

agreed together that each should pay a sum of money to the

husband; and further, that the husband should have "'full power

J.) U'lviieliii V. Ilrllur (1873, il L. J.

C. 7oS ; L. R. (i H. L. jse.
I.ir Flint V. Flciiniwi (1830), 8 L.J.

O. S. K. B. 3i(i ; 1 B. ic Ad. 4ft.

(.- ri.„r,„x\. G,;izebru,k(\m-), 3 Mer.
2(MI ; .Viirliii.11,1, V. cloires (18S'ii, hi L. J.

C. MH: n Ch. D. S.'i7; Ueudnsoii v.

Astwoud. (1894) A. C. 150.

(a) Moore, Xettlefiild ^ Co. v. Sh 'ler

Mituiifiicturbig Co. '1',I04), 73 L. J. K. iJ.

4ft7 ; (1904) 2 K. B. 820.

(4) 111 Amliiote La/.e Co. ilSK(i), 49
L. J. C. 4.57 ; 14 Ch. D. 390.

{(•) Farrar v. Fiirrarx (1888j. .iS L. J.

C. 18.5 ; 40 C'l. I). 39.5.

(</) Xoi-l/i Jl'nl Trtdlitpoii Co. V. lliiiUi/

(18H7\ W L. J. P. C. 102; 12 A|). Cii.

589.

(<) Howe V. E'ihruoke (1903j, 72 i,. J.

C. .547; il'i03) 1 Ch. 83r,.

(/ A'pr.i/v. 1,11/ I \M'), Hi M. ii

W. 851; l/,i,i,l,/ V. di-iiih/ 1MS.5 , .51

L. .1. C. 1 154 ; -M Ch. 1). 57 ; .MednUlu,
V. /'i/f//!)(l»04 . 73 L. J.C. 653 ; (l;»04;

2 Ch. 306; ,?/«/... v. LUeii '1907'. 76

L. J. K. B. li;; (19071 2 k. B. 141.

St-e null. p. 18 ; /,...^^ in). 298, 339.
:'j/) Piur V. Kii!<loi, (1833), 2 L. .1.

K. B. 51 ; 4 B. & Ad. 433.



PKlNCII'r,h>» OF THK LAW OF PAUTIK.«. 'm

to sue till' said juirtii-s in any coial of law lu- i'(|iiit\ for tlic iil'orc- O- I-

said suiii«," it was licld that tlic l)ii>haiid, hi'injj: no party to tlic

lontract, could not sue in his own ri<'ht h . -Upou this principle Article* of

It was hold that tin- articles ol association ot a company appoint- vompiuiy.

iiij; u certain person to he solicitor of the company, not removable

except for niisconduct, operated hy way of contract between tin;

shareholders only, md gaM' no rii,'lil lor the solicitor to sue for

wroiijjful (lisniis. . < ; mid that articles of ussociiition ])ro\iilini^

for the ])ayinent of the picliniinury expensi^ by the director

fravc no rii,'ht of at^tion to the pioiriotcr who incurred the ex-

penses; unless a fund was appropriated in trust aj,'ainsl which

he could claim k .

Upon the same [)rincii)le. altlioiii;li one of . I'veral parties to a Person

contract may be thereby a|)pointi(l lo iak<' procc'dinjrs on beb'.ilf JJ"^^
of some against other parties to tiie contract (/ , it is not com-

petent for the parties to a contract to nominate a person not

beinji' a party to brinjf actions in his own name on behalf of

parties ;w( . This rule has in some instances been modified bv

statute; thus, the Stniinaries Act. 18ti!). s. 1;{, enables the purser

for the time being of the company to sut; a shareholder for calls as

the nominal plaintill for the company (« . Banks to which the

Joint Stock Bankinu: (,'ompanies Act (7 tieo. 4, e. 4() ap])lies,

nmst prosecute all proieedings at law or in c(|uity in the name of

one of the public oiHciu.- of the comjiany apjjointed for that

purpose even in those castas in which the contract is made with

other partie> than the public officer (o).

The same princij>le apjjlies in e(iuity, and "generally to e bill Parties in

for a specific performance of a eontraet the |)arties to the contract

only are the ])roppr parties"; and 'persons, strangers to the

contract, and therefore neither entitled to the riiiht, nor subject

to the liabilities which arise out of if, are as much strangers to a

proceedinu: to enforce the execution of it as they are to a pro-

Ih] Tuiil.llr V. .i!l.i„^i,i, ISt;!-, :10

L. J. Q. B. Jm.-. ; I n. & S. :i(i:;.

(i; AV.v V. lUitii^ Siritiit'/ ./'-<..

(lS7t)). 4:. L J. Kx. 4ol : 1 Ex. D. ss.

Sof f!f Viiqli'.h ami CUm'inl J'ruhic, In.

nnOfi'. 75 L. J. c. sm ; Utmn l fh.
4:t5.

[k M,lh,ulny. V„iti. A'-i,y,- H<i. MSM .

43 L. .1. C. P. -XWf, : L. I!. 9 C. P. .i(l3 ;

Re EtuprO'H EnQin^tnuti i'o. flHHtv. Uj

Ch. D. rj5: Re IMhirham .Hit,,, r„.

issi .
.-,:( L. ,r. C. 2911 ; jr. Cli. Tt. HHi.

/ l;,i,l,i,l,iirst V. Ilitf. IS-ili . 4 L. .T.

<). s. ('. p. 10!): ;) Biiijr. 4r,;i.

||,^ F.rinis V. Honpn-' 187S
,

4-"> L. .1.

Q. B. jnc, ; 1 Q. B. D. 4o.
')') Sec K'li.tl V. flmi (1S7H , 47 L. 3.

C. p. f.(l«: I:j fj. A^hmead iNiDi. 6'J

L. .r. Q. B. MO : (19113^ 1 Q. B r,'MK

'.. I'Uopiiimt V. Milvain ls.')0), 19

L. J. Kx. -l-U: 5Kx. 61.
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cetlui lint

Inul

PArrH. leecliiig to recovor daiuagos for tlie hroacli of it
'

[p). Actord-

iufily tliu puiclmser from a iiiortgaj,'or of a iiiortgugi-d t»ttat<' may
due the vendor for spitiific porformaneo williuut joining the morl-

gagui as a party, tliough his concurronci' ma> be nuoussury to

the jonvoyauce {q), and a mortgagee selling under a powtu' of

Mile may sue the purchaser for spocitie performance without

Tru»toemi<I joining the mortgagor (r). -In etpiitahle proceedings, if a eon-

trael with a named person is intended to seeure a benefit to another

UK ceiitui. que, trUHl, the latter may sue in his own right to enfortio

the eontraet. Thus in a separation deed between husband and

wife, in which covenants are made by the husband with a trustee

for the benefit of the wife, the wife is entitled to sue; but a cove-

nant by the husband with tiie trustee to provide for the mainten-

ance of the children does not give the children any right to sue, or

to compel the trustee to sue on their behalf {»). Childit'u are

entitled to claim in their own ri^ht thi' benelits contraele<l for

them in the marriage settlement of the parent^; and in thesi^ttle-

ment upon the seeond marriage of the wife;/}. .\n agro<'ment

to pay u sum of money in trust for a third i)arty may be enforci'd

by till- beneliiiaiv in ecjuity in his own name »/ . And a trus-

tee suing upon a contract on behalf of his r.isini que truxt may
recover all damages sustaininl by the latter, as if he had sued

in his own person 'x).

.Vlthough a person cannot be charged with any liability upon a

contiaet to which he is not a part}-, ho is bound so far to respec^t

the rights of the parties that he may become liiible to an action for

an injurious interference with the contractual relations (treated

between them: as for enticing away and harbouring another per-

son s wife (// ; or for inducing a person to break a contract of

Liability uf

third party

.

!

// C<»ttoiiliiiin, L, C, Tii^kfi- w Sinafl

(18.!7), h L. J. V. ;in : a M. \ C'r. (i:i

;

D' //;fl/,to„ V. Moiiii/ (ISCd , L. R. -J Ch.
IBl ; M'li-khiim v. /'"./,7 lims;, 77 L. J.

C. l.'il ; ISDsi 1 Ch. fil)7. Se«- lU-

l',„i,U ,n„l (1. ir. R„. ISHl). M) L. J.

C. 079; ISCli. I). 140.

(</ 7,...l.;rv. Small 1837), -i L. J. C.

321 : :i M. & Cr. o:i.

()•) Cmdi,- V. Mo,;ini< (ISll), 18 V. .-.

;!44 ; //.(,/>/ V. Ihtrni ,1S70 , 45 L. J. C.
097 ; 2 Ch. D. 721'. Sre OrdiT XVI.
r. 11.

(<) ('i)ttiin, L. .1., whi V. Oaiiilii

jsN.v. .-.4 ]„ .J. c. II :;o Cli. \). :<i.

And we Jii.ll.uis v. JiMiiix 1807), 06
L. J. P. 76: ,1897) P. i;is.

1/ iiiili. V. liiilf 11877), 40 L. .T. C.
80!t; C Ch. I). 141; A, fnmtn.u ii„d

il''l\ ls)s7;,, ,-i7 L. J. C. 09 ; ,57 Ch. 0.
••12.

(.(i F.'ttchn V. Flrlrhr 0844), 1 1 L. J.
t . W't ; 4 llii. 07 ; K, J'liiric/.- (1890), 00
L. J. C. Ill ; (1891) 1 Ch. 82.

(.0 L/i.i/il'ii V. Ifuiper (ISSO). .-)0 L. .1.

C. 140; iO Ch. D. 2-.M).

('/) Wttlsttnifr V. (Ji-ffuhiinl, (174ij),

Willis. .i77. Se. riiilpv. S,jiiii; [U'JV,
Ptak.', U:>.



FRIN'CIPLKS OK THK l,AW iiF I'ARTIKS. 2mt

pei'Moiml Korvifc to uiiotli.T \,;' ; or to biiMk a ((Hilracl imt lo »u|>-

))lv uoo(lf< to tlio (ii't't'niliiiii (rt .

(B I

3a

i5

Ill III! indent urc or dccil luiiilc iiih r inoiis, lln' lormiil >tMli'nii.'iil luJonture

of till- |mrtiL'>t !)} iiuiiii' or ilt'sci-iptioii iiiiplifdlv cxchidi'!* aii\ otlu-r
'"

piii'tii's; uiid tlio>e p'.TSouH only wlio arc >o aaiiu'd or doscril)iMl tun

acqiiiro a right or iiiiur a liahiliJy, or can suu or lir siu'd iiiidor tlic

di'fd (ft). In an indcnlurc of Icasi- at (oiiiiikiii Imw a jicrson nol

iiainud as u party could not suu upon tlio coM'nants, tlioui.'li r\-

preusly made to liiin (c); nor could siicli person join with jjartics

in suing ui)oii llio coxenunts, thoiigli ixprcssly made to all of tliem

jointly (</y. Where a comi)Osition deed dcscrihcd llic partiiH of Compuritiua

the one part as "the several persons whose naines and si'mIs me

biibscrihed and ailixed in thi' schedule heri'iindii' writteji, heiiig

creditors exwuling these presents," it was held that envlitoi* who

did nol execute the deed were not parties and could not sue upon

the covenants, though thev were expressed to he niadi with all

the creditors, and eonscciuenlly the deed was not valid under the

Bankruptcy Act, then in force against iion-ex''rutiiig creditors.

who were not upon ecju.ilily with the others ;c . Hut where such

deed was expressly hiade with "all the creditoi-s,' or in terms in-

cluding all creditors as parlies, it was valid, for all the cieilitors

could sue upon the covenants (/y.— An exception was made lo CoTenanu

till,' above rule by sect. •> of the Heal Property Anienilmeni Act, J^^u.'""

184-j, enacting "that under an indiiiture, executed after the Ui

October, 1 845. an immediate isiate or iiiteie-t in any tenements or

hereditaments, and the birietit Oi' a condilion or covenant respect-

ing any tenements or hereditaments may be taken, although the

taker thereof be not named a party to the same iiidep.ure." lint

he must be a person enistent at the time and c,i|inii|e ol' lakinir

(; /.«.«'.// V. Ii;ii- \M:i}. 22 L. J.

Q. B. lti:t ;
> E. 4: B. 21tJ; (jiibm v.

Unihen, (liMil ), TO L. .1. T. 0. 7(1 1 .10011

A. C. 4'J.i; V. \rateK Mimi-^' F^d. v.

Ilhiiiunimi <'<ml ('". '191)')). 74 L. .1. K. B.
.i2,i ; I iuo.)) A. C. 2a9. S<cc Trailo Uis-
piitos Act. lOiii;.

[»} yntlOiiIll I'httiidtji-uph Co. V. K'li\iiti-

Hell Cuiix. rlin„i„i,;iph <„. r.M)7
. 77 I,. J.

C. 21H: I'.Kis; 1 fli. ;i:i5.

(Ai I'lr cur. Sl'iinv. Oonlon IHU). :i

M. & S. 322; CheslertiM I'lid Midhml
Silkitune Culliei-f) v. I/aurlii,.-, ISil.i;. 34

L. J. E.X. 121': ,! H. & C. i;77
: f.> p.

I., .r. l!k. I- i;.Pir.ni 'ls7:ii.

'.) Uli. ;i:i.

{,) llrrl.cli'i V. //./,,/., IS2t;.4 L. .1.

O. S. K. B. 1S4: .) B. .V C. :!.•>:..

Ill Si,iith:iwl,l'.„ l,„lil)\-. Ilii,iri, lS2t)),

.1 L. .1. O. .S. K B. 2.'>2
: t. B. A: C. 718.

'<
I ll'iihiim V. ItiMdhnrst ISIil,, 1)4

L. J. C. Ul : ;i H. A: C. 472. Aud see
tr,„„i V. .\/,i./ ,iS(is.. .17 L. .1. y. B.

V.m : L. U. :i Q. H. .•t7l».

;
/', M-Liinn V. /A/,./,r (lMi7i, 3ii L. J.

0. p. 247 ; L. R. 2 v. V. .'.^1'
; /«'(»/•« v.

(irni, l,S(i7 ,
3R L J. Ex. 2.'):i : T.. R.

2 Ex. 3.i2. S..0 h:.r p. M'l.- (issti . ;jg

L. J. y. B. 333 ; 22 Q. B. D. 68').
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Past U.

Dwd poll.

Simple
oontruct

mtti jHtittH.

i

DexiKuation
and iduutiti-

cation of

parties.

tho bt'iiilit (v . 1 ,ialiitj' only u|i|»li(> to ewKimiiU wliirli tiom

tlinir imtiiii' iiiv uu|)iiblc of niiining: witli tlw land (A).

\Vhcr< V covr-imnf in nmilf in tlie form of n iloed poll, which (Iwh

notcor.miniuiyfonnul stnt noiitof puitii's, thufOveiiunt«H.'a|)i)eaiH

as 11 puity niorelv from the iwnic or description of him in thl^

covenunt: and it is sutiiciont if he is ascertained inthatmannur (« .

Policies of insurantc arc commonly made in the form of a deed

poll, in which the insurers covenant to pny the los.s to the assuitd

without speeifyinjf the covenanti-e by name; and the persons in

fact interested in the insurance and on iM-half of whom it is made

ore entitled to sue upon the covenant (fri. But in the ease of a

deed poll, as with an indenture, the covenantee or obligee, accept-

ing the contract, must tjike it subject to all the conditions and

provisoe:- expressed in the deed rcs|)ecting it [l .

A simple contract in writing expresst'd to be made intei partcx

also presumptively excludi's otiier parties tiiun tiiose named or

described as such: aiul parol evidence is not in general admissiWe

to alter the effect of the written instrument (»« ). But with simph^

contracts, whether in writing or not, except bills of exchange and

promissory notos, if tiie actual parties are agents for others whose

names do not appear, extrinsic evidence is admissible in order to

entitle tiie principal to the benefit of the contract on the one hand,

or to charge him with the liability on the other («).

The parties to a deed oi' other written contract may be designated

by their proper names; or by the name of a iirm or of a company,

or of a class, or by other suliicient description, and it is then a

question of fact to identify the person by the de8crii)tiou (o,
.

As

in a deed purporting to bo made with a corjioration, which in tact

consists of one or more pcrson> carrying on business under that

name {p/. or a contract made with "the C. Ritle Corps," cousist-

j/) Jcsscl, M. K., AV/....V V. D'M
(issa .

:>•> L. J. c. ;i'J.

(/,) l-;„-«le,- V. J-JV'I lUliiii/ I'JOS ,
7"

L.J. K. B. .VJl: nws) 1 k. n. 'W:
attd. oil otlirr jrroiimls. noin. />ii»"ii v.

iwv.c il'JOS), 7S L. J. K. B. -Hii:

(19(19) A. C. 9S.

(.) Set- iiiitr. p. 9t).

(/; Miiriiii' Iiisuraiice Ait, 19UG,

8. li (1), Kt. Si-hod. ; Snnilnliiiui Mmiiie

JiiHT. V. Kriirntij {IS.M , JU L. J. Q. B,

417 ; 1() Q. B. 92r). Sin Marine In-

sunmcv Act. 19W), -. S.i ; OTr.it }t,it.im

Stximthip Jmcf. v. ^'ijllie (1889), 58

L. J. Q. B. «H; J-iQ. B. D. 710.

(I] MilC'I'Miihl V. /.""' I'liiuH fire and

Lif< JiLvf. (1S74). 41 L. .1. Q. B. l:)l ;

L. R. 9 Q. B. 3JS.

[hi UoIiiiikoii v. JiiiiUiiis (1S56), M
L. .J. K.X. .iO.

(« Bnkhum V. Drake (184;i), \i L. J.

Ex. 486; 11 M. k W. .US. And see

,S'. r. (1849), i H. L. C. J79. Sw pu't,

p. 3.)9.

(o) See ante, p. 137.

1 /(' SiitiHuMt V. Wooeiuari (1892), 'Jl

I,. J. C. -IM : (1892) A. C. 10(J.



PHINCIPLM OK THK LAW nK PARTIKJ*. Wi\

inp of all tlio nii'iiilH'ro of u coni]miiy of volunti't'i-s (q] . So wlici-e

u perxoii lines tlio nuiiic of a iioininnl partin'r, or wIhti' Iw

fru(I(>s ill tlip iianii' of hiiiiMcIf uiid son {r' : or where two or

iiiori' pcrsonst use the imino of one of flifiii, or flu- iiuiiii' of a

Hiii^le person («) ; it becoiui-s a i|Uestioii of fait wiio is the

person ilewribeil in the eontrnct . The same perwon may tratle

under two different nanie><. and he is (hen ei|iiidlv eiiar>.'eablc'

witli rontraet* made under each; and lliere ran lie no preferenrc

ugninst his assets Iwtwi-en them(/). A person niny he honnd l>\

n contract made in a mistaken or assumed name; and may U-

ehar<,'etl with it in an action u|)on snilieient alleirntion and proof of

identity («)• Where n person purchased shares in a company and

executed the transfer (h'cd and registered tlie shares in un assumed

name, he was held to be the contraetinjf party and liable to be

placed upon the list of contrihutories in his own nanie(,r); but

not in a case where it appeareil to be a term that the suhscribor was

not to be under any liability in respect of the siuin^s (//). -The

parties to a contract may be sufliciently described as "the credi-

tors" of a person (c); or as "tin' executors" of a |)erson; and

then all the executors who prove become parties («. In a con-

tract of sale the vendors may Iw sudieiently desiribed within the

Statute of Frauds as "the proprietors" of the properly sold,

because they nniy be identified l)V that •eri|)lion {h;; or or

"tlic truhtee under a trust for sale" > ; Inn he description of

"vendors" was held not to be a suliicient deserijiiion. because it

loft it quite open to parol evidence to show who «as the party

selling (d).

Vn I.

Several persons may join as part\ to a contrad on the oni; part Juiot partu'».

('/) rroMr. jril/ui,ii» (ISOi), 31 L. ...

Ex. U;>; 7 H. i N. Kir,.

(/, '/nfl V. hl'iarl/ii/ {lHn.nr.mi,
r.H: Spurr V. r««» (IsTllj, 39 li. X. H. B.
iW : L. K .) Q. B. t!.i«.

'»: r..,iv V. .v<A.v (ISIS), 17 L. .1. Ex.
28(i ; 2 E.T. 74« ; W>, i/ v. «',•»./ (lOO.i),

74 L. J Ch. «S7
; (lui'.'.) 'J Cli.'siO.

{t) lliitin. ill I'lirtwiiil V. U'liildill

(18S0), 4y L. J. Bk. 3:!'; ,i Ap. Oi. 161.

(«, ll'illtiimii V. llrniinl {1S39), 9 L. J.

Ex. 47 ; .'i M. i \\. 447 ; Jhiiis v. Whil-
hiiiil. W I,. ,T C. r. 217 : 11 C. B. 406.

(,r) I{irl,iir,hi.n\ rme (187.')), 4 1 L. .1.

C. I'.Vi: I., n. 19 Eq. .-.ss.

I.J r.//!..../-' ri-r ;lS7-i . 4.-1 L. J. C.
48 ; 1 Ch. D. i : Hi- Lutiti'in S; Iliiinbitij

Hull/: 1S81). .-1(1 L. ,r.C. .•>.i7 : ISCli. V.
.Wl : romitiif'sciM 1890), GO L. .T. C.
l,s« : 1891 1 t'li. JI/2.

(.-) Sie iiiili-, p. 299.
Ill, llimii V. Iliiniiii/loii [l.,„il (18fiS),

L. I!. (iPii. 218; .MeCliiiM v. Kiiiiinrii

(1871,, 43 L. .1. (.'. 323; L. IX. 9 Cli.

336.
(ti) Itossili, V. Mil/tr (1878), 48 L. J.

C. 10; 3 Ap. I'ii. 1124.

(<•) Cnllitip V. A'iiii/ 11877), 16 L. J. C.
384 ;

.'> Ch.'D. 060.
Ill) rutin- V. JlnlKild 1874), 43 L. J.

C. 472 ; L. R. 18 Ecj. I. Sec Jurrttt v.

llHiitir 1880,. .">6 L. .1. C. 141 : 34 Cli.

D. 182.
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P*kT 11.

Jobit ili'btnri'

Niin-juiuiUr
of joint

debtor.

Exccutiuu
against joint

contractor.

or uii till! otlicr; thut in to say, in i'i>H|M'('t of tin- nuiiip ili>t>l or

liitliility wvi'ial pcrHoiis iiiu.v join in the eliuructer of ilihtur, or iti

thp character of creditor. In suili ciifM's the {K.>rt)Ona who arc

jointly party to tlif contriu t, wliclli^r iim joint ilcbtors or im joint

creditor*, though llicy muy have wvithI intontttH ri'liitivcly to

one anothir, art' united in intertfst relatively to the other part v.

" Where Hexeriil )M'r»oriH make u joint contract, eueli in liahh'

for the whole, altli<>n).'li lie ruiilriKt l>e jiiiiit For if one <<(

the joint I'onlraetoi'M Ik; ehargeil >e|iiiiali'ly in lui iietion, whether

apon a joini bond or lovenmit or npon a simple eonirael.

'proof of the joint eoiitrart in >ullieient to HUxtain tiie aileKatioii

that oni' contraited, and thereforu there in no vurianee "
(«•). So

where several of joint i'oiitra<'lors an; sued jointly omitting olherc;

and iieeordinjfly, ' if the ohiigee proi eed upon a joint bond, tliere

is no dinVreiiee hriween suing tiro only of Ihrer joint ohligorw,

and owe onl^ of two joint ubiigorri ;/ . .\nd an action on a bill

of exchange against tin-ee defenilants charging them as acceptors is

supported by pro<;f of a bill drawn upon and acei'pted by flii'm

jointly with another person 17).

Hut "it is the right of ptisonti jointly liable to pay a ilebi to

insist upon being sued together '

(7*). .\t eomnion law if one of

joint coiitraelors was s||,.|| ;done he might plead in abaleuieni of

the writ liie non-joinder of the otiier parties jointly liable witii

him. This was tiie oidy mode (»f taking the objiction, and liy

pleailing to the meiiis of the action the objection of non-joindi'r

was waived /'
. Now iiiider llie .hidicature .\cl:-, liy the juiiil

elfeet of Order .\.\I. r. '*(). and Order XVI. r. 11, no objection can

be taken by way of j>ii'a in abatement, but the names of improprr

parties niay be struck out. and of neces'<ary parties added. i>\ wa\

of amendment. .\ defi'udant has now the same right to have an

alleged joint contractor joini'd as he had at common law under' a

plea in abatement I,/;. The judgm<-nt and writ of execution

charge all the defendants jointly, and the \vhol(> amount max 1'

li!vic(l agai'ist fpni> scparatdv; conseipiently > Ai joint contractor

;/; Aljljott, J., liirlmfh V. Ihiith'.

(1817 . I B. A: Alil. :!.'>
; ;/(,•.•»,. htwj s.

Jlonrr (1S41). 14 L. J. Ex. 29; 1:) Jf. \-

\V. ."iOo.

(/) VaMtw r,<«^/,tfK (IGOO). I Wni«.
Simnd. 47'>, n. !;.

(S
MuiiiiM-jiliei, V. It.nnU ilSlS, 1

B. & Aid. T2t.

lAj Cairiii., L. C , K'm/'ill v. //'/</.. //i//

(I87U), 4H h. J. C. P. 7«5 ; 4 Ap. t'.i.

51.5.

(>) CuIh/I v. ViiHghan (1G69), 1 Wni«.
Saiind. 4U1.

(k I'll/.!/ V. l!vhi,i-oa (18S7 .
17 L. .1.

Q. B. M ; 20 Q. B. V. l,'>a.
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bl•eoull>^ uitiiimtcly liitlilo to tlio creditor for tin- wlioli', ami not •'». I.

only foi liiH |)ro|>ortioimttt pnrt, tlioiiKli the roiitruit hr joint (/).

But he in proNunipti\('ly iintitlod to contrilnitioii from tlic joint

contructorn, uml tlu'ri-forc it i» iniiti'rial for liini to Imxi' 'I. rn

joinwl in tito muii<> action lind bouml hy ilw wnnic jn>lvriiM>nt {m\
Upon tliitt primifilc joint Hlinivlioldrrii in ii lomimny, iijion u wind-

ing ii|), iH'como liuliii- UH iontrihutorii'!<, <'ii(li for the whole nnioiint

of (•uIIk, and not jtroportionally an onli- ;; to their niunher; tln>iii:K

they may bo liuhh for eonlrihiilioii inhr xc (« .

I'jion the death of one of wveral joint eontrai tor^, the hj^al Sarvivlnif

liahilitv under the eontruet <K'volveN on the survivors; and the "»'"''•/
,

rojircKuntutive of the tleoi-UHed euanot be sued a« law either alone •'< joint

or jointly with tlie MirvivorN. Congeqiient ly tlie whole lefful
'^''*""

liability iltinintely devo!ve> upon the hint Nurvivini; eonlraetor.

and afti I liiH death npoii ui* rop Miilativos lo). So the liability

of joint •.liareholderH in u company upon the death of one Hurvivejt

to tho other; and the representative of the deceased cannot Iw

chur>;cd (/)). And upon this principle a release made to the

executor of a ditoased joint oblijfor is inoperative, because upon
hisdeathtlio debt mr- ivt>d against the otherM (g).-Tholiability iu Mauiity ..f

equity presumptively follows the lcj?al form of the contract in this ""f*]^"''
'"

respect, and devohes exclusively u|)on the survivors or survivor;

where the obliga'ion exists oidy by virtue of the contract, its

extent can be measured oily by the words in which it is con-

leived (»• . Hut there may Iw e(piitable frrounds for trentinir

the liability a.s several as well a- joint, if (hat was the av'iiemeni

of the parties, and the writing: <\ pressed the liability to br joint

by mistake; or where there were antecedent several labilities

which could be enforced in equity independent of the joint instru-

ment («). The contracts of jiartners. whiili are presumptively

joint in law, are join and se\eral in equity, in that crc(iifoi> are

<'i|iiit.T.

Mmifficlil, C. J.. Hvrl V. It.iii'lii!/

JK' .) 1 \V. 111. :isH; S. I'. lM,;ICn,hl Cn.

V. y,,nm:i (ht.ii, is;i«i, :(ll L.J. C. )77 ;

L. R. h Ch. :i>li.

(m) f.l,tr, V KiKipp (isi:ii, .•> Miiu. &
«;. 7.VL l:„„^ ,11 V. J-:iiir„nh ISSi). ."i-i

». ,T. r 11 ; .ii ch. D. ino.

CuHinu^hiime V. (rfiiMfoir ]i>ink

'.<:, 4 Apl V.i. fi07 ; Oillitpie v.

vow Hank (l.STli). 4 Ap. Cn. G3i.
Kiehard.1 v. Ileathfr ,1S17). 1 B. A:

\l(i. 29; Cahlri- v. H','heilurJ (1S22 ,

' Br. & B. 3ui.

{),, II.W^ :;m :1S7« , 14 L. J. f. 4.':t

:

L. R. ill K.i. oH-,.

(v'l .(>**.. V. /</./«<•/( (isiir, , :, L. .,.

K%. 2M ; 1 M. \; \V. .till.

r] Jth/itirilsoii V. Iluiiui, (18i:i , IJ
L. J. C. ;t;i;i; 6 B<av. is.i; tnim.v.
fun-r<i ' s), 2 De O. A- Sm. 347;
KiHiliill Iliimiltnn (lS7!>i, 48 L. .1.

Q. B. 7«. ; 4 Ap Ca. r.04.

!») Sim/mm V. I'liiii/hiiH \'3\)\, J Atk.
:il. So«' Kawnfum v. /»,< ('l8i7), 3
Rum*. S'i'J.
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'**''^ "'_ I'ow*^' •o provo 8||^iii><l till' I'Miitc of II (liH'<'ii*'(l imilmr, ami i-

nw<>§Kury Jo tukn |mMf><<<|jnK«i for tin' iKliiiiiiixtrulion of hi-* iwtati',

as u PonNe<|Urnrit of tin' oquitubl<< principli' tlmt iM'twcon pnrtnrni

then* IN no Niirvivorahip of tin' piirtiicrxliip i'-inii' (J). WhiUt (hi'

pBrtnPM arc 'ivitijr ini'l tlm piirtnorHhip < uiiduui'it a joint lontnn t

u tri'iitod i, I'quity an at law, an joint aiTonlinif to it'* ti' iii«: no

tlmt a jtid^nipnt rocoviTi'd in an action affainwt one of tin- partnniii

iHsolmrKi't' tlip liability of tin* othcri* a« ajfaiiist tlir iri'ditor (»»).

And 1 Icaw to joint k'usi'i-s with joint lovcnants hy tliciii, will not

bo trt'ati'd an wvflral in equity after the doat'i of one in«'r««ly

bocaiiw tlioy cro partnor*' and unod the proniidi'M for partnorship

piirpoNoi. (r)

.

Joint
rrrdttof*.

Kun-juiiult'r

of joint

iTeaitnr.

Wherp th»' contrapl in inadi' with sovoral po'-A;;
: ufi joint

crcditorK, tlu\v niu»t all join in suinj; as joint , 'titln. Joint

covenantci'H may join in siiinj?, though thoy liu i iv all or any of

thpin in fart oxorutod thi' dopi); for tlioir ac(i'| .. •!> of it itt pro-

Bunied if nothing appoar to the contrary (//). But if the rontract

purport!* and i» intcndi'd to hi' iiiado with ri'rtain oovonanteiw

jointly, Ihi' disajfri'inii'nt or diMclaimir of ono or niori! of tlu'in, to

which tho covi'iiantor is not also a party, docs not ronviTt it into a

contract with tho othors oi «>ntitli' llipin to sue (z). Whore a con-

tract of sale purported to Iw inadi' with rortnin naniod persons ns

vendors, some only of whom siu'ni'd it, it was held that those who
sipnod could not sue alone foi- specilje performance («i. If one

of joint creditors is omitted as plaintiff and the action proceods to

trial, there is a variance hrtweeii tlie contrnct < harjjed and that

appeariii}? in fact, which, miless amended, is jjround foi an adverso

verdict (/- . At common ',n\ the objection of the non-joinder

of a co-phiintill' mifjht al- > (iiken hy demurnr or by a plea in

abatement. Xo". under ti. udi< ature Act", the court or a judge

may amend tlie m.-.|oMt'!ei or non-joindir of parties at any stafre

of the pro eeuing ,
but no person can b' addol as|)laintiil" '.vith-

out b'i own con: n in writinj,' tlierelo(r'\

{I) r : .rehip Act, IS.'O, x. 9; lie

lli^flgson (ISSiS), i>!> L. J. C. -241 ; HI

Oi. D. 177.

/<) riirtnfr»liip Act, 1890, «. >i
;

Kiiuinll V. lliimtltiiH (1879), 4') L. ,1. I'.

TOS ; 4 A].. Cii. .504.

(.,) riiirkr V. yjifXrc. (IS4.'J , 14 Sim.
C;*!).

'v) Cahtll V. Vaugknti (1069). 1 T iii».

Saund. 477, n. 'A).

z) Wflhnctl V. him/Mtoii (1848), 17
L. .T, Kx. 338 : 1 Kx. 6:14.

'/) /foi mill/ V. Tfii-rf flSGO), ;J8 L. .T.

!. 244.

{*) fiiiell V. Vniiiihiiii (KifiO). I Wm».
Saund. 477, ii. Mi ; Chnnln- v. hrrtr
( l.s.lf)), ft I,. .7. Ex. .•127 ; :< M. 4 W. 608.

(. Or.)er XVI. ir. 11, 12 ; frithr v.

Vm, tlrult'it (1890), 05 L. J. C. 82.3;
a.H!>c.)2Cf'. 043.
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lf|ini) thi' (itmth of one of novi'ral joinr rn ililoti* llio lofful rif^ht Ca. I.

ut action ri'iiiiiiiif* in llic mirvivori*, hIio iuu.hi |>|i>ii(I tlic joini con- DMihof

truct iMcordinjr to llic fml, with an iimt nl of tho ilcufli: iind J"">« <"«^'«<»'

upon tho li'iith of the lift Kiirxivor, it iIivoIm'n upon hi* pcrnonn!

rt'prcM'nIiitivc (// l!v ihi' ( inM'ytiiMini; Act, |NH|, » (>(), a

contruct or obligation umicr «imI mui' li i»<> oi luorc itcrxono

jointly to \»i\ nioni'V or to do anv iici > thcin or dn tin ir I' inlit

(thiill imply hii oblijjiition to i|o tin- act to or for tin- hi-ni-tit of th<-

KurvivorM of thoni, uncS to iiuy other pcriton to w'.oni tli<> ri^bt of

action (l('Vol\i>it : but only lo fu.- im a contrary intention in not

cxprcHKcd. Ill i>({uity tho Mnr\ivor haxin^ obtained payincnt iiiuy SurviTor

Ix" acooiintubic to the oxwutor of the deoeaiieil, m is in jjenerul tho i5J'~"uill

'

cane with niorttrai;ei« made to H'venil pernons jointly, thoii^'h the

rijflil t( the debt mirviv •> at law. yet in ecpiily they may 1m' pr(>-

smnptively entitled in equal tthares (» . aceordiii^ly the re|>re-

•ontativo of a docoawd i. irt^ag^ee is a luri'swiry party to a fore-

clotaire or redemption action (/); but if the money is expretwed

to be advanced upon a joint accp ;'it, the pri'smnption is rebutted

as betwi'-" the inortjrajfeeH and the morlu:a>for. and the riiflil of

suit i« vested in the Burvivor (f/;.

I

Several persons may bind tlu-niBeives concurrently for the >amc;

debt or mutter, go that tlu' creditor can chiini the w'hoh> debt or

performance a^aitutt eucli del)tor He|mrately: or one |)ersoi<. may

bind tiimself to each of several person* for tiie same debt or

mutter, so that each can soparutely elaiiii the v.hole dei)t or per-

formance. Th'^ 8i)ociaI character of such contructs is tile ideiitily

of the debt or matter; so that tin" i)aymeiit i • performuiu ' by iiiie.

of the 8(>veral debtors, or to one of tho several crt ilitors. discliariies

all the contracts. Such contract.* occur in ijuar.intees, wIht" h

principal dc^btor and surotic-i lu'come severally bound to the creditor

for the debt or matter jjuaranti'cd, and ])aymeiit liy one dischar>ri'!»

all as asjaiiist the creditor; tliou<;ii, a* l)etwec'n tliem.*elves. the

Kurctie- who are coiii|>i'1Iih1 to pay may lecov^'r the amount from

tiio principal debtor, or a proportionate part of it fro'ii the other

sui'etie» i^ ,.

v<>utritcti>.

;.i iniltrton V. MaitiHdiile (181)1), 1

E«»t 7; Jtll \. Doiiglat {\%i\) > ^.

* Al.l. 374.

{n Rr Jarkioi, 18871, M L. ,1. C. . J

;

;i4 Oh. D. 7:12 ; Sfwrf., v. «c«/. (isysi,
•in L. J. Q. B. 302 : 22 Q. B. I). r> (7.

(/, VM.', V. ('««•<// 1839;, S L.J.

L.

C. 371 ; I H.av. 52a.

(ri) CouvcyiinciiiK '1'. I88I, ti. Bl ;

rie Hannmi imd Crh, Ri/. (1883), iii

li. J. C. 808 ; 24 Ch. D. 720 : I\>urll v.

n>o,ihHr,t 1901), 70 L. J. C. 5S7 : (1901)

2 Ch. 160.

^k) See irntr, p. 48 ; post, p. 311.
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Faxt II.

Joint and
wvenl
debton.

Joint snd
seveTal

crediton.

Several persons may also enter into concurrent contracts re-

specting the same matter, binding themselves jointly as one

party, and also severally as separate parties; in which case,

besides the on(> joint contract, there arc also as many several con-

tracts us there are si'parato parties; the debt or matter of the con-

tract being one and the same in all the contracts thus made. Thus

a joint and several promissory note by several makers is equiva-

lent to a joint note, and as many distinct separate notes as there

lire makers; upon which the holder may sue separately (i). And
upon bankruptcy of joint and several debtors the creditor is en-

titled to prove against their joint estate and the separate estate

of each (A" . Consequently where several persons covenanted by

deed jointly and severally to several persons jointly, and one of

the persons appeared as party on both sides; it was held that,

though the joint covenant was void on that account, and the

several covenant of that party was also void, yet the several cove-

nants of the other parties wore distinct covenants and not thereby

affected (/}.—But it is a rule of law, which is incapable of modi-

fication by the terms of the instrument, that a contract cannot

be made joint and several on the part of the covenantees or pro-

misees, in respect of one and the same matter, so as to entitle

them to sue both jointly and severally; because " an interest could

not be granted jointlj' and severally." Hence the same covenant

cannot be treated as joint or .several at the option of the creditors;

they must be entitl(Ml eitlier jointly only or severally only(OT).

—Under the Judicature .Vets, Order XVI. r. 1, "All persons

may be joined asplaintiU's in whom the right to any relief claimed

is said to e.vist, whether jointly, severally or in the alternative."

And by r. 6, "the plaintiff may, at his option, join as parties

to tlie same action all or any of the persons severally, or jointly

and severally, liable on any one contract including parties to bills

of exchange and promissory notes." Misjoinder or non-joinder

of parties is matter of amendment («V

llmham v. Smith 'IS.iS^ 27 L. J.

0. B. -I'u : E. B. &• K. 442 : Oiren v.

Will.hmm IS.W), 2S L. .1. C. P. :!
;

| r. B N. S. S2C,. Sw^ Bills of Y.x-

(rhanpp Act, IS82, s 8i.

(/} Biinkniptcy Act. ISSS, Rclii-d. 2,

liar. IS ; Fx p. 11.wu 1871), 41 L. J.

Bk. 0: r,. R. 7 Ch. 17S: Er p. Stone

(1873). 42 L. ,1. Bk. 7:i : L. R. 8 Ch.
i<14 ; /-> p. I'tztftn'tti'tritin M.ttinij (h.

;1908;, 77 L. .1. K' n. 10)7: (IHOS;

2K. B S17. Sif /.> ;. Corbtll {18S0;.

49 L .T. BV. 74: 14 CI-. D. 122.

(/ nn>f V. ri.uftml (I8:!I), 1 L. J.

K. B. ."i ; 2 B. & All. 822.

',11) KrfhflM V. (rip>knm Hfi-'iS), 1

AVms ShiuhI. 1G7 n. 2); Itrmihunte v

IMfirld (184);, 14 I.. J. Ki. XW; 14

M. .V: W. .173 ; KfightH v. »'»<.«; (1849),
IS li ,1. Et. 339; 3 Ex. 71(1.

f|-^ He Ja'kynn n8S7i. .50 L. J. C. -TOl

;

34 t.'ll. I). 732; Ste.ds V. SIrntH (1889\
.i8 L. J. Q. B. 302 ; 22 Q. B. D. A37.



PRINCIPLES OK THE LAW OF PARTIES. 307

Where two or more persons join in contracting, the question

whether they do so jointly, or severally, or, in the case of debtors,

jointly and severally, depends upon the intention expressed in

the contract; and some rules have been laid down for tlie con-

struction of contracts in this respect: Witii respect to the liability

of two or more persons, a written contract is construed according

to the primary meaning of the words used. If the writing

purports simply that the parties bind themselves or covenant,

without more, the obligation or covenant is joint only and not
several (o). If it purports that they bind themselves or cove-

nant severally, the liability is several only p . If it purports
that they bind themselves jointly and severally, or bind them-
selves and each of them, or covenant for themselves and each of

them, using both joint and several words, the liability is both
joint and several (g). Covenantors will bo bound jointly and
severally if they are expressed to covenant " for themselves and
each of them" (r). Where a document, as a guarantee or pro-
missory note, is signed in the name of a Hrm, and also in tho
names of tho several individual members of tho firm, it pre-

sumptively creates a joint liability of all, and a several liaoility

of each; otherwise the signatures of the individual members
would have no effect (.y\ A contract for the sale of pro-
perty by two joint owners with a provision that the assignment
should contain a covenant for title by 'the vendors, imi)orts

that the covenant shall be joint and several {/). If tho lan-

guage of tho contract is ambiguous, so that it is doubtful whether
the parties intended the covenant to Ix; joint, or several, or both
joint and several, the intere-ts and relations of the parties may
be referred to for the purpose of determining the proper construc-
tion of instrument (») Thus where a bond was executed in

the terms " we bind ourselves and each of us for hims-lf for tho
whole sum of 1,000^ each," it was construinl according to the
object and context of tiie bond to eonstitiit" a M'veral bond of

Ca. I.

Conatraotion
uf CODtTScU
an to juint

and several

liabilitj.

Otnst ruction
iKcuidinjr to

interest.

E. 51

P. ('.

f/')

22 1);

160;

(7)
IS4.

('

W'ma.

Cplanit V. Inpnite (ISSS), 3 A. &
7; llhiliv. yV«(/"//:i8SS), .57L.J.
lU ; l:i Ap. Cjl. 2.;t.

.ViUtlnHum's oiif (l.')i)7\ .i Co.
/.« V. Xijron (I8;il\ :j L.J. K. H.
1 A. & E. 201.
Ilnriu V. Jlri/iw (IS87), 12 Ap. Ca.

Sic /tV-c/c/oi) V. f/ipn/iiim (IGflS), 1

Saui.d lt;4,n. (''); Cunveynuciutr

Aia. is.si, f. r,'.\

{« J:,p. Ifmirij (1871), U L. .7. Bk.
9: L. K. 7 Ch. 178; /.x ;,. Hardwg
(1879), 18 L. J. Ilk. 116; 12 Ch. D.
.iC4.

[1] ymiuH'tl S;r. for thr Dhtnhiilmnnf
y.lrelririhi v. ihbbn (1900), 79 L J C
4.>7

; (IPOO; i Ch. 2S0.
h() hrdnloH v. C/ipsliam (1668), I

Wii..<. .Siund. ll'j, n. (c).

X '.'
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U signing.

Implied
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and xeverul

rights.

each and not a joint bond {x). A covenant in a lease by the

lessee and a surety that they would pay the rent, and further

that the lessee would repair, the covenant was held to bu joint

according to the words both as to the rent and as to the repair ^y).

In a lease to two as tenants in common, at a single rent, the cove-

nant by the lessees "for themselves, their executors, administra-

tors and assigns, that they or one of them would pay the rent,"

was taken to be joint according to the words and not to b;' severed

by the several interests (r) .—Where a contract purports and is

intended to be the joint contract of several persons, of whom on©

or some only execute it, the execution is presumptively conditional

upon all the persons executing it as intended, and it is not

binding until all have executed (a). .A-ud where a party to n.

guarantee, bond fidv made a material alteration in the suretyship

bond wlierein- executing parties wei-e disehurgt'il, he was held

also to be discharget! upon the ground that his execution was

conditional upon the right of proportional contribution in the

ease of liability {b). A joint and several continuing guarantee,

after the death of one of the sureties, continues us a several

guarantee of the survivor for advanci^s subsequently made under

it(c).- In debts implied in law for money paid or obtained by

wrong or fraud there is no division of liability between tiie wrong-

doers; every jK'rson participating in the wrong is liable to make
good th(! whole. Thev niay be sued jointly or severally; and in

the case of a partnership matter or joint estate benetited by the

transaction, recovery may be had against the joint estate, though

all the partners -jr joint owners did not participate in lh(>

wrong (rf). A similar rule applies to the liability of trustees

arising from a breach of trust («).

.\s to the rights of two or more persons as creditors, a eoiitrart

with several persons, in respect of the same matter, cannot by

any words be made so as to entitle them both jointly and

O) CvlliiiK V. FiouMi- ;1823), 1 L. J.

O. S. K. B. 21i; 1 B. & C. C82.

(v) I'opUmd V. Lupvrle (1835), 3 A. &
E. '517.

(:) White V. ryndall (1888), oT L. J.

P. C. 114; 13 Ap. Ca. 263.

(a) Lahh v. Wtdlake (1840), 9 L. J.

Q. B. 201 : 1 1 A. * E. 959 ; Ata«. v.

Itmnridije ;i8561, 25 L. J. C. 334 ; 8 De
U. M. & O. 100. Spo McVlain v. Ken-
mid a870), 43 L. J. C. 323 ; L. H. 9
Ch. 33U.

(4) jyie^iiiiye Ilieueii/ Co. v. Cooper
(189.V, C5 L. J. Q. B. 173: (ISOB) 1

Q. n. 75.

(.) Ilrrkilt V. Addijmau il8S2), 61 L.J.
Q. B. .')97

:
' Q B D. 783.

(rf) Ax p. "«0H, 17 L. J. Bk. 103;
8Ch. D. 807 ; ,->.'»„•,, p. 49.

(f) Re Oxford lliiMiiig Soe. (1886), 56
L. J. C. 106; 35 Ch. D. .502; t.eed»

Estate Co. v. .Shephnd (1887), 57 L. J. C.
46 ; 36 Ch. D. 787 ; llliith v. Fladqate

(1890), 60 L. J. C. 66
; (1891; I Ch. 337.



PRINClPLtH OF THE LAW OF PARTUiiS. :i09

Bevorany(/); mul the ffiiunil nilo is tlmt the coiitnut will be Ch. I.

construed to he joint or xeveitil aecordjnj,,' to tlie interests oF

the parties, if tlie words are eapabh> of that construction, or

even if thev are not inconsistent with it: the eontraci will be

joint if the interest be joint, and it will be siveral if the interest

be several (7). Accordinfjly in u conve\Mnce of an estate to

several persons jointly, the covenants for title, thoufjh exf)ressed

to bo made with the f>:raiitees and with each of them, follow

the interest and are joint and not several, the words " with

each of them " beinj? taken as surplusage : and in a i onvey-

ance of several estates to several jx-rsons, covenants for title

expressed in similar terms follow the interest and are several and
not joint {h} . In a grant of two annuities to two persons severally,

a covenant with them to pay the annuities, though expressed as a

joint covenant, was construed to he sexcnil according to the

interests: and the executor of one who had ilied was entitled

to sue {i . Where money was advanced by a trustee upon a

mortgage, to which the rrstiti que trmi was made a party, and the

covenant to repay the money was expressed to be made with the

trustee, 'and also as a distinct covenant " w itli the (rsfiii que Initf

;

it was held that the covenant was joint, because the trustee had

no separate beneticial interest (frj. And it seems, generally, that

if any of the parties named as covenantees have no separate

interest, the covenant nmst be taken as joint in order to include

them; because it cannot Ixj taken as separate in some only to tlio

exclusion of others'^/ . So a bond or covenant or agreement mmle
with two or more persons to pay a sum of money to one of them is

joint: and upon the death of the person in whom only the hene-

ficiiil interest is, it survives to the other obligees (;« . If ti'iiants CoTenanto

in common join in making a lease for vears reservinsr an entire *»'•» tenanu.... • '^ in common.
rent, they must .]oin in suing tor the rent anil upon the covenant to

pay the rent; but if they lease their respective shares with separate

(/, EaUnloH V. I'Upshiiin ,lti6S), 1

Wma. Sttund. 167, n. j2 ; Bradhurni v.

Buljiilil (1846), U L. J. Ex. :i30 : 14

M. & W. 573 ; Kfi^htlei/ v. H'atnon

(WM). 18 L. J. Ex. 339 : 3 Ex. 71«.

(y hcclenlun v. I'hpshum (1668), 1

Wm». Saund 162 ; lladilon v. Aijna
(1858), 28 L. J. Q. B. 105 ; 1 E. & E.
118.

(A) filingshy'i <•<(»« (15S8), 5 Co. 18 b:
Milt> V. Udbroke (1814), 13 L. J. C. P.

122: 7 Mud. & (i. 218.

(1) n'tlhr.t V. Iliirli.im (1824). 3 L. ,J.

O. S. K. B. 30 ; 3 B. k C. 254.

{ki lloiiluNMi V. /,<,. (1845), 14 L. J.

Q. B. 101 ; oy. B. 964.

(/; JtnMiirne v. lli.l/ielil (1845, 14

L. J. E\ 330 ; 14 M. i W. 559.

(ill) .iKdi-mm V. Mnrtinilnle f.oOl , 1

K:lKt, 407; Simthioir V. /f<«,> (I8III1. 3

Tuuut. 87. And .'ce t'onveyancing aud
Law of Pnipirty Art, 188l| s. 60.
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Past II. resiTvutioiis of roiil.tliev must nuf !*('|iunilcl\ i^h:. Upon oovciianta

to rqm if or for other matters eoncerning tluM-ntire reversion of the

premisn.s, they must join in suing in I'espeet of their common
interest; und upon the death of one of the tenants in common his

representative must join witii the survivors in suing for breiiches

of sucli covenants subsequent to the licath^o). If tenants in

common join in selling tlieir rr?8|MX'tive phnrl^l, the contract to pay

them the purchase-money is several in int<>rest, and each may sue

for ills own share (/; J. But if persons having several interests in a

subject of sale join in soiling without pportionment of llieir

interests in the price they must all join in suing upon the con-

ContractH tract of sale (q). -Contracts with piirtners are, in general, joint by
wi pa iioni.

j.gjj^Q„ ^£ tiigij. joint legal inUn-esL in the jmrtnership assets, and

nil the partners must join in suing at law: uj)on the death of one

the right survives with the joint interest, and tiie survivor alone

can sue; but ho is accountable in oijuity to the representative of

the deceased partner (r). Upon the sale of a |)artnor8hip business,

upon the terms of paying to each |)artner the amount of his sepa-

rate share, each partner may sue alone (s;. Where partners in a

business engaged an assistant upon the terms that he would not at

any time carry on the same busin(>ss at the saint place, it was hold

that the partners hud a joint interest in the restrictive agreement

during the partnership, and several interests after dissolution of

tho partnership, with several rights of action for a subsequent
Joint employ- breach ('/j. Upon a joint emploviuenl of an agent all the nrin-
ment of . , ' ,

'^
.

"
,. , .... . s . .

agent, &c. cipals, or tlie survivors ot tiiem, must join in suing («). .Vnd
" if two tenants in con .1011 make a bailiff, and one of them dieth,

tho 8urvi\or shall have tho action of account, for the action Wiis

joint "'
(j;. Where the owners of a shi]) in several shares jointly

employed a broker to .sell it, it was held tliat thev inust all join to

suo the broker for the purchase-money (//}. Where a master of a

(w) LItt. s, »l(i; I'owi'V. Su!il/i (\»22),

6 B. i- Al.l. S50 : .Vamnii v. r.dumd.i

(18.53), 22 L. J. C. P. ifO; l:( C. B.
479.

ill) Fnlr>i \. AMeiibrnoke (1S43\ 12
L. .1. Q. B. 163 ; 4 Q. B. 197 ; Thomp-
ton V. Uakeiiitt (lh6.'.\ 3.i L. .7. C. P.
18; 19 C. B. N. S. 713.

(p) Jnmrf V. Kmtii' (18IS:, K Taunt.
246 ; b Price. h'Ai.

(y) rl,-j„lrr V. I.Ksr flHIfl;. 9 L. J.
Kit 327; .5 M. & W. 698; Jung v.

Photphiitr of l.ime l.'o. (1S08 , 37 L. J.

C. P. 73; L. R. 3 0. P. 139.

(r) Partntrnhip Act, 1890. ss. U, 24

;

Marliii V. ' mpe (li)9S), 1 Ld. Raym.
340.

<») Jon .oMunon (1847), 17 L. .1.

Kx. 30 ; i 4.i4.

it) rulmi-r V. Mullet (1887), 57 T,. J.
C. 220; 36 Ch. D. 411.

(u) Alarti), V. Crompf (1098;, 1 1x1.

Rayin. 340.

{xj Co. Lit. 19S 1

(ij Hntmll V. Gr.Hith (1834 , 3 L.J.
Ex. 191 ; 2 Cr. 4- M. 679.
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ehip, or a ship's husband, contruct* with tho ownor-i t« iiiako an Ca. 1

account of the prolits an<l diviilf tho uuiount uinon<;st the wvoral

ownrrs, tho int('ri';*t and lifrlit of action of fiich ovvntT isscM-ral (j).

But here, as in partniTship transact ions, there in an etjuitahlc right

to an account (1/ .

Tho rights and lial)ilitics of pci-sons who have contracted jointly RighUof

or severally, as bctwciui thcinsclMs, dcjicnd upon the relation in \"^^f^""
wiiich they stand, and the agrei-nient U|)on wliicli lliev iiave juiiied

in the contract. Where two or more jx-rsons join in contracting

debts for the heneht of all, as for goods sup|)liod or for work done,

though each may bt* liable for tlie whole to their creditor, yet as

between themselves they would pre8uin{)tively be hound to con-

tribute rateably, and upon the deatli of one his representative

would remain liable tn the others (/>;. Thus purtncrs wlio have

jointly contracted for tho benctit of the linn, as betwwn them-

selves, are liable and entitled according to tlieir agreed sliaros in

the partnei'ship {c,.

In contracts of suretyshij), the priniipal debtor and tin- sureties principal

are usually all made debtors, jointly and severally, in eciual degree *"•* """^J-

to the creditor, wlio may recover the wliole debt against all or

any of tliom. Hut ns betw<Mni tliemselves. the principal is solely

liable; and if a surety i:, called upon by tlio creditor to pay any

part of tlie debt, he Ixc^oiiie.^ entitled to in indemnity in full from

tho principal ilebtor ,(/ . As between tin- sureties, if one of them

is .ailed upon to pay more than his share of the debt, he becomes

entitled to claim a rateable contribution from the others (b).

Under the .ludicuture Acts, Order XVI. r. 48. in an action by the

creditor against a surety the defendant may bring in as t.hird

party the priiici|iai debtor or a co-surety for llie purpose ol claim-

ing indemnity oi' contribulioii: the added paity may then defend

the af^tlon, an I is bound bv tho Jud<riii"nt {f . I'ldess brought

(t) (Juttoiiv. ^A//r(l«ll), 13 Ka.st, .ViS;

8 iTirnti V. Jan(ei< (IS^ai, s L. J. O. S.

K. B. <•
; lu B. «: C. 410.

(a) ftmiur v. Fro.-! (ISTO , 39 L. .T. C.

62ti.

(*) Per eiir. Prior v. Unnhrmv 1S4I),

10 L. J. Ex. 371 : 8 M. & W. NhW.

8oe aiilf, p. 47.

(<•) P»rtner»hip .Vet, ISMO, ss. 9, -^4.

{d. HuuHr, V .»u.W.'.-.v;.-, :1S33|. i

L. J. Ex. •.'04; 1 Cr. A: M. »i!7. ."-'ce

AtchertoH T. Tnthgai- Drit Ihek Co.

.'1909 78 L. .1. C. <i97: (1909) 2 Ch.
401.

(» Itiiingv. Winchrhrn {Eiirl) ('.im),

1 Cux, 318; -l Wh. A: T. L. C. 5:15;

Kimp V. fitW»" 1S44., i:) L. J. Ex. 137;

V> M. k W. 421. See IVard v. Xat.

JtiDik uf Seu- /taland (1883), 52 L. J.

I>. C. 67 : 8 Ap. Ctt. 755.

/) int/ium V. rime (1880), 49 L. J.

C 242; nnllftidrrv. n'li/linjfnrd l}»Ki),

.)3 L. J. Q. B. 569.
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PA K'I'Im TO CONTKAC1 o.

ill Hit a party ho i.t not bound by the proctH'dingit, uiul may uftur-

ward8 dispute the debt((r/).

A surety «ho is coiniiolled to pay the debt, becomes entitled to

the benetit of nil the remedios and securities which the ertnlitor has

ajTiiinst th( principal ilebtor, wliether the Nurety know of them or

not at till time of contracting (h): including all securities which

the creditor may have acquired since the time of contracting (i);

and all securities which the creditor may have against a co-

surety (It). A surety is also entitled to all securities which any

co-surety may iiuve acquired from tlie principal debtor (/). But

the principal creditor is not entitled to the benetit of all counter-

bonds, 01 collateral security given by the principal debtor to a

surety (wj. A surety has also the right, as soon as the debt is

due, to compel payment by the principal debtor, and to enforce

all securities against him, and he may sue in the name of the

eredito;- upon giving him an indemnity against the liability for

costs («^;. I'lMHi the above principle a surety for the price of

goods sold, on paying the i)rice to the seller, becomes entitled to his

lien upon the goods for the price; and it 8et>ms also to his right ol

stoppage in InnmUt {<>). The indorser of a bill as surety for pay-

ment by the acceptor is entitled to securities deposited by the

acceptoi with the holder (p;. A surety having paid a judgment

obtained against himself and co-sureties may enforce it against the

co-sureties for contribution in the name of the creditor without an

actual assignment; and he is entitled to all the priorities which

the creditor would have had [q . And upon the same principle, in

the casi- of the bankruptcy of the |irinc'ipal debtor the surety

becomes entitled to stand in the place of the creditor to claim a

(y) Aj p. y<mgH»»\ , 50 L J. C.

824 : 17 Oil. IJ. tiiiS.

[h] liernigx. IViticheliiin (Eni't) (1787),

1 Cox, 31S : 2 Wh. & T. L. C. o;)3 : aud
see the Mtnaiitilc Law Amcndmei.t
Act, IS.Iti, !.. b.

(i) J'tm/ V. lieitcoH 18;J7j, 2fi L. J. C.

761 ; 1 Di' «}. ii J. 4«1 ; CumpMI v.

Sothuetl (IS7T), 47 L. J. C. P. 14i ;

Forhe» V. Ja k'oni\mi). 51 L. J. C. 690:
19 Ch. 1). 61.')

(X) See n'urd v. yut. Bk. i,f Sew
XiuliiMi (I.SS3,, S2 L. J. P.O. fi.5; 8

Ap. Ca. 76.'>.

(/ Htiiis. 7>ijoH (I8S1), .iO L. J. C.
.591; 17 Ch. D. S.;.j , Ih Antdrcktu
(188H,. .« L. J. C. lOi : 24 Ch. D. 709;
Jiinitldi V. Iknidge (1890', .59 L. J. C.

.")a3; 44 Ch. I). 168.

(hi, Re Ifalkn (1892). 61 L. J. C.
2:14; (1892; 1 Ch. 621.

(h) llmUritlj/e v. Xoriii (1868), 37
L. J. C. 6(0 ; L. R. 6 Eq. 410 ; Suire v.

Jtedmm (1876;. 1 Q. B. D. at p. mi ;

Afchrmii V. Tridcgar Ihy liuek (1909),
78 L. J. C. 697 : (1908) 2 Ch. 401.

('*) Impfriitl Bank V. Lomhn and St.

Kathmtie Hocks (18771, 46 L. ,1. C. XMt

;

.) Ch. D. II'.).

[ p) Jturinin. Fox Jf To. v. Xorlh and
Soiit)t U'ain Ilatik (1880), 60 L. J. C.
li-M; 6 Ap. Ca. 1.

(?) Re MeMyn (1886), fiSL. J. C. 84.i

;

33 Ch. U. o'i'i ; Rr Chiirrhtl! (Lord)

(1888), 58 L. J. C. 135 : 39 Ch. D. 174.
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dividoiul u|)oii no inucl> of tho dobt uh Iiv in liablf lor, ami lius Ihh'ii o«. I.

called upon to dischurge (>•/ ; unifss, bt'ing wun-ty to ii limited

amount only, he has i-xpri'sgly aj{ri«d to allow tin- iToditof to keep

the dividend ujion the whole ol" hi>t debt {t . If the creditor Luwuf

releaKeti or lows or doproriates any reniedie» or securities to whieh

the surety would beeonie entitled upon payment of the debt, the

surety is discharged from liability to the amount by whieh such

securities are lost or (h-preciated (t). Hut if the creditor deals

with the security in a manner warranted liy the terms of tiie con-

tract, or if the security becomes valueh'ss without default of tiie

creditor, as a i)oiicy of insurance which the debtor allows to lapse,

the surety i» not dist^harfred (u). Mere forbearance of the credi-

tor to sue the debtor is immaterial, thouffh the Statute of lamita-

tions has run apiinst it, because the surety himself mijiiit iiave

paid oft' the debt and sued in name of the creditor (r . And the

creditor is entitled to j^ive uj) his securities to the trustee in bank-

ruptcy of the debtor, in order to prove for his whole detit. without

discharging the suretii* (//).

If the creditor has notice, at the time of < ontniiti:i<; or al'ter-

wiinls, that persons who join us co-debtors to him stand in tiie

relation of principal and surety to one another, he is bound in

equity to regard the rights of the surety so far us to abstain from

any dealing with the principal debtor which i. light prejudicially

aft'cet the position of the surety. And if the creditor under such

ciniimstancRs agrws w ilh the debtor for any material alteration of

the debt or duty guaranteed, as by ext^'uding the time of payment,

varying the mode of acct)unting or the like, without the consent

(which may be impliodj of the surety, or without reserving his

rights, the surety is dischirged ( c ; and tliis rule aj)plies wlicther

the obligation arises upon a judgiiu'nt, or upon any other secu-

rity (a). In such cases ' if it is not self-evident that the alteration

Creditor

itffeoted hj
righto of

surety.

Surety
dinchorged
by altnmtion

of liability.

(.) //(/A»w- V. Bmu (1S71), L. R. 6 Ch.

792; UrayM. Seekham (1872), 42 L. J.

C. 127 ; L. R. 7 Ch. 680.

(») Ellis V. EmmttHiifl (1876). 46 .".. J.

Ex. 2.1; 1 Ex. D. 157; Kx p. Xaiiunal

Piavineiai Hank (1881), 17 Ch. D. 98.

(/) Pearl v. Deacon (18.>7), 26 h. J. C.

761; 1 De G. & J. 461; WW/ v. Jai/

(1872), 41 L. J. Q. B. 3-.;2 ; L. R. 7

Q. B. 756 : liny v. A'at. Proi: Hk. of
Enyland (1910). 79 L. J. U. J09 ; (lUlU)

1 Ch. 464.

(«) Rainbow v. Juygo.s (1880), 49 L. J.

Q. U. TIS; ,) y. B. \}. 422: Taylor v.

y,ic S. iralfs Uk. 11886}, Yn L. J. P. C.

17 ; 1 1 Ap. Ca. 596.

j) larter v. H'Ai/c (1883 , .H L. J. C.

138; 2.>Ch. I). 606.

((/) Rainbow v. Jut/iiinn (1S801, 49 L. J.

Q.B. 718; 5 Q. B. D. 422.

(:) Hfts V. Jtrrriwjton (1795,, 2 Ve«.

juu. 540; 2 Wh. & T. L. C. .leO;

H'oddrtirk v. Ojr/ord ^ Wareetter Ry,
(IS.'.a), 1 Difcw. 521.

'a) Re E. W. A. (1901), 70 L. J. K. B.
slo: (1901) 2 K. B. 642.



»14 l>AU'riE8 TO OONTKACItt.

P*«T 11. is unsubstantiul, or one that owinot be prejudicial to thu surety,

the court will not, in an action against the surety, go into un

inquiry into the effect of the alteration "
; the surety boing the

sole judge whether ho will remain liable (b). And where co-

debtors agree between themselvea that their future liability shall

be that of principal and surety, the cn>ditor must give effect to

that agreement aft«r it has been brought to his notice {e).

(i) Uotton, L. J., Htlmf^. Bruutkill (e) Runt v. Ihudford Itimking Ck.

(1878), 47 L. J. Q. B. 610; 3 Q. B. O. [1HU4}. 6i L. J. C. 890; (I8V4) A. 0.

4»S. 586.

If

I

I.
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CANADIAN NOTKH.

I'arlien to Contract.

In Fcrm v«. The Townhaip of Kingston, 12 U. C. Q. B., 436.

((DO O'Kielly eontrHeted with defundants to do rtain work, and
llii' pliiintiff cnfcri'd info a lioml us xiin-ty. , ii|i|i«'urn| lluil

1
'iiintiff was, in fact, X\w principal, and did the work, and that

O'Riclly had tendered and taken the euntrai-t for him and had
• xecuted ;i writing afwi^nini; to liiiti all his interest in the pro-

ceeds. It .vas held tliat plaintitT would have no ri(?ht of action
against the defendant. "It is out of the <|ue8tiou that after one
man has taken a jol) of work upon a regular contract putting
lorward another person as iiis surety for the due perfonnunee
of it, the surety ean hy any arrangement between these two be
intrutlcd ui)on the other party as the principal in the transac-
tion. He may do the work, no doubt, if the principal will

employ him, and he may eveu be in fact the principal and the
other the hired man according to any understanding lietwecn

themselves, but such understanding can give him no legal claim
upon the other party as if he had been originally employed to

do the work for such party."

In Vaiidcrlip vs. Sticoigon, Iti Man.. :J41. it was held that if

the holtler of an option to purchase land, instead of accepting
tlic offer iiimself within the time limited, tenders another person
as purchaser and asks the vendor to sign the contract of sale to
such other person, the .endor is not bound to sell to such other
person, and the holder of the ojitiiin if \w has dcliiycd accepting
it on his own behalf until after tiie time limited cannot have
spccilic performance against the vendor.

In Campbdl vs. ElUoU. W V. C. (}. JJ.. L'41, it was held that a
county superintendent of common schools, signing together with
trustees a contract witli a teacher, would be considered to have
signed the same only as approving of the appointment, and in

pursuance of the direction of the statute and not as a party con-
tracting with the teacher.

It was held in Sheriff vs. Patterson. .". V. ('. H.. t!2(), that school
trustees acting under !» Viet., Ch. 20, could not be sued as indi-

viduals upon any contract made by th-.n under the statute as
trustees.

1~.I14
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I

lo re Mac\tillan, 17 O. H., 344. iu coL-iik-ration of u convey-

HDce to the petitioner of a cvrtnin farm by \m father, the peti-

tioner agreed that he would support his mother durin;* her life,

provide her with a houae on the farm and with neeesaanea and

support his brothers and list, r* thereon until they reached lii-

teen years of age, so long ns tliev reiiiuiniil at home on the fann

and amiMted him so far as they were able in the management of

it. It was held that the mother had no right or power to release

the petitioner from the olili>r!i' ms undertaken by him with

reference to his brothers and sisters under the agreement, and

if the children did their part they coulil hoUl the l)rother to his

promise though the agreement was not in term>» made with them

us parties.

The enses on the subjeet are said to be collected und com-

mented on in Mitch) U vh. Citij of London Ass. Co.. l.'i (), .\. U.,

271.

In Carrij vs. Wallaa, 12 U. C. C. P., 372, plaintiflf sued

defendan:, a churchwarden, for his stipend as minister of the

church. It appeared that several resolutions were adopted in

the vestry as to the salary of tiie clergyman, but only one sub-

sequent to defendant's aceejitance of office, which related to an

old balance. It was lu-ld lUat as the plaintiff's claim rested on

u voluntary undertaking of the vestry, not founded upon u

consideration moving from plaintiff, or upon an executed con-

sideration of servic.'H rendered, and the evidence shewed no

contract between t laintiff and defendant founded upon a con-

sideration between Mieiii, |)laintiff could not recover.

The decision was pi.t upon tiie ground that the pluinti^T did

not accept his appointment from nor under any agreement with

the defendant, but was api)ointed by the Lord Bishop. The

appointment was, moreover, to a mission where be had duties to

do at several ehurehes, this particular ciuirch beinif one of the

number. "So far as the evidence goes, he was sent to this mis-

sion liy this Bislioji to do duty at this and other ehurehes. Most

probably there was an expectation that tlie different congrega-

tions would contribute to raise his salo'v, but tliere was no proof

that any such contract was made."

In Thomas vs. Wilson. 2(» U. C. Q. B., ;!31. defendants were

a eomniitti-f of the eity erjiim-il to siipi-rintt'Pil the buildinjr of a

jail. It was determined thit there should be a ceremony and
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luncheon on the I. iiiK of tin- uorncr-NtDUc, and on*' of the

tlefendantM, tin- di uiiui. khvi- un onli-r to plaintitT for the

itipply of uirtnin u-m »piritic<l, dirfc-tiiiK him to render iii«

account to thi' iMtan of juil iiis|>f<t(>rtt. Tin- council ri-fUMcil to

sanction the cxpciitl hD', umi he then Nuvd the luembiTit of the

committee who wore present iit tin- mvetintt when tlic order wai

({iven. It waM hi-ld ^hat tlicy were pcn»<>naily lialde. The

mayor, one of th- dr ndonti** wc.m prc»k'nt at that mectiig and

at tintt ohjt'ctcd to til expense, but diti D' * pcnevcre in hit

oppoiiition, iiDvi '.K Ix'eD told that the expense wuuld be less than

he had heard. lie afterwards wrote t" the chairman to say that

he would iittend the eer'niony, but he would not Ije at the

luneht" ^«ise h<' *»' lilij^ed to leave town on business, and

disHpi ' th> ex|MM> tiire. 1 1 ..as held that h- was never-

thelesK lioait with tii rest.

.. .Ill 'mi. l" t*. Q. H., 47V. a plaintiflT sued live

s««i'ril>i! -' 'hem * the "Committee of the I'resby-

for I* -alar it was provi-d by oral eviih-nce

„i/(iinn' .)>, illy iM»ii»»isted of ei(?ht persons chosen

and tiisat. at h m->'U * cf the eonttrejration, it wtui

• plaintiff H .ttU, Jind arterwanls, at another

pc<t-ivi tl< o a year to !)e paid to him

• v>- tch It was iistninary for the eoinmittee

>. i I wai* not slu'Wii who eoinposed the ''om-

•^i was ivx>n or iliut all the defendants were

•ir wliii'li the salary was elaiincd. It

.reumstanees the aetion could not be

in >

defestcia.

terian *

that f-

annuaii

a>rrp"i ^"' give t

iiieetiriij,', that li

from the pe\< ^^

to coiJlect half-y

mittf wheii tht

iiiem«««'rs of If 'a tth^ yiiji

\\-iK %«'ltl that " '"^ Hr'sii

utainr

P. :i, ritriit:,! t'ainii'l Maintain Action.

In .l/i((i Ui Wislirn M. L. Insiiranri ('mnitntni. 'Jl

N. H.. 21»! I'V , / <pf life insuraiiiM' on tin- life of a husband

effected by t»*n» i»h- the |i|.:iiiitiir. his wife, the defen<lant com-

pany agreed • pay the sii-- assiiri'd to the plaintiff or her exeeu-

tors. adniinisti.itors or as- 'lis. and in the case of her death in

his life finie tn liis fsecut rs. jHliiiinistriitnrs or assijins. It uiis

Iield that the plaintiff wi .v of the insured eould not maintain

;in aetion on t!;.' policy in Ikt own mime.
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Whilher Vonlncl Joint or Several.

In SievcHMOH VN. MacLean, 11 U, C. C. P., 2(W, one Maclean.

Ilie (Ipffntiant, aKri>«><l to lHH>umi> Nurcty for hii Ron for all mucIi

iiilvnnpra BR rIiouIiI l>e inado to liiin by the plaintiff during a

limited porind. Thf plaintiff mndp no individual ndvano'R to

.MiicLcan at all, but during thp period plaintiff, with another, a

Rtranifpr to thp d*>lVndunt. niaili> advancPR to the dofendant'i

M>n. It wiiK held tlint the plaintiff individually could not rct'over

tVorii dfl'i'Miiant the anumnt of the ndvanpcR m> made. Pi>r

Draper. ('. J. ; "The defendant wax liable only to the plainti?

for advanceH iiuide by him, not by him and another jointly. *

• • The present enw diwlottea no dealing to which the -'lar-

nntee in applicable."

In I'liifh vs. Till li<ik< lliinni I,'. W. i'mnfmiiii, 17 I'. ('.
<i. II..

'JN'J. the (leeliirilliori nlletfeil that plllilltiff Wiis sei/cd Tor life of

II itiiin Itind uiid another owner the reverHion. It then iilleued

iin nitveeinent with a railway company for trrantintr to the i-oni-

pany certain ridtrcN of gravel next the lake, stipulafinK as to the

depth to be left of surface alK)ve the level of the lake, and that

nfterwarilH the eoiiipany delivered over their area to dcfendnntM.

who removed the gravel but <lu)! pits below the stipulatcil depth.

Tlic r. viTMiiiner lirout;lit a separate action for the same injury.

When the ii^'rcenicnt was produced it appeared that it was made
by both plaintiffs jointly. It was 'idd that the plaintiffs could

not maintain separate actions, and, further, that the defendants

were not liound by the agreement.

Robinson, ('..f.. d .cnted. but his dis.sentint; opinion turns on

a rpicslion of pleailiuK. He held tlmt the defendants could not

|>lead nut K'lil'y by statute and therefore the objections could

nut lie taken.

I

In tlnr.is it al. vs. Dunn. 18 U. C. Q. H., .152. plaintiff sued

one of two joint contractors, the other Iwinft out of the jurisdic-

tion. It was held that under the statutes and procedure in

lt>59, havini; recovered judgment against the one sued, the

jdaintiff could not afterwards sue the other.

In Hrrhrrl vs. Park d- Cuff. 2.') V. C. C. P.. .")7. where plaintiff

contracted for the construetion of two wholesale stores for the



I'ARTIKh to <i>NTK\«"n*. H\4t

.1. riii.litiiiN. ,11,. «K|.,...|iM.,.t hiivintf I n ilnitvii u|. iMtw.-n thr
|>liiiiifi»r or III,' on.. |.,i-t iiikI till' tw.. .1. iViMliints „f tl tl.r
|>«rt. UHH Nitrii.'.! I.y »|„. i.N.intiir, hm „..t l,.v fhr .Irl'.n.liiiit, nii.l
III.- nrvhH,..-t's .•.rlidrntr^ \„r |,ri«r..»« .•M|i,„„t,.s w.t.' imIiIiv^h.)!

•" ""' ''••'' •""•^ .i"intl.v. On III.. ..,iM|.|,.ti..i, „f tl .iitrti.-t.

ll..W..V..r. pllilliliir olitllill.'.l liolii ||„. Hiv'lit.rt M|.|uinit,. sl;.i,..'

inciilH of i|„. ,„„„i,„tH ,lu.' Iioni .>ti..h .l,.r,.n,|,iiit, nr«| t<N>l< tlnir
Hev.T.il i,„t,.N Inr Ih.. I.al,,„.-.. ,!„.. ironi .•.i.-li. Tl..- |.liiiiiliir mv..i-.-

Hint h.' tliouirht it wns a joint c-oMfnn-t. wliil.. f|i,. iir..hit..-lN
"iHt..! tliiit th..y ha. I II,. iii,trii.ti.m, I.. .Irau a joint .•ontra.f
iiii.l ill.! not .•onsi<l..r tlii*. t„ l„ „ii.-. It wtm li.i.l that tl .ntra.-l
«a.sa j..int an.l n..t < M..v..ral .•.mtni.-t. an.l that tli.' la-l ..f |.|„i.
liff's .halinirs with th.> .|..tVn.lants nn.h.|- it .'onl.l not alt.T its
It-Kill ftTlM-f.

In L,i XH. Hollurell. '24 l. V. C. P„ l()<». „ ,ontract Imsi-.l upon
s.-|)iirat.' t.'n.i.Ts I.y .litr.T.'nt tm.l.'snu.n was an follows: ••\V.-.
the umli'MiKniHl, h.-n-hy nKn-v t„ ImihI. ..r.M-t. .•oiii|>l.'tt. ..i.l flnisli
Ihf iiwvlliiiK li.niM.. ..1.... iiM-ntion.'.! in th.- fotvKoint.' s|...,.ifi..u.

tions for the ivs|M..tivc sinus lu-r.-inaftvr s|.,.,.iti...|, ,.t.-., und
iii'i'oniiiiK to th,. fo||owi«>f tra.l.s.-' Th.- tra.l.-s. with thJ con-
tract price for each, were th.-n s.-t out. a spa.-.- h.-iiiK l.-.t after
each for the resp.-ctive .•ontract..rs to si«n tli.ir naincv This
was hehl a several .•ontra.f lMtw....n .a.-ii tia.i.sn.an an.l tiic
proprietor, not a joint .-onlract with all.

In Etliolf vs. .S7«„/,,/. 7 O. I{.. :!.-,(). a tli-,,, s.-iliin; out l.usin.'ss
entered into a written aH:re..ni.'nt l.in.lin- th.n.selv.'s iin.l.-r a
I't'iialty to th.. purchas..r that fi;,y «.,i,|.l n..t d.. I.tisiiicss in
CliesK.y in haidwaiv for th.' l.tiii of (iv y.a.s. Within live
years on., of th.- iii..iiil.,.rH of th,. (ir.„ ,..„„„h.| | „ lianlwarv
l.usm.'ss in ('h,.sl,.y in .•„nii....tion with iiii„tli,.|. p,.,-^,,,, „„t „
party to the aniv..in..nt. It was li..|.| that this .li.| not ainoiint to
a l.reach of tl... a^'ivenient. th..u(.'li it is state! in th.. h..a.l-note
that the niatt.-r is noi fiv,. (vom doiil.t. H„y.i. CI,., puttinj; the
cas,. shortly, s.-tys: ••Th.. .Iil,.|„„m of the plaintitr sirikvs me
thus: As n-uanis tl n.. d..f..ii.l,iiit who .•oi.unitte.l the wroiiK
then, is no sol.. .,r s..parat.. .•..ntr;i,.t whi.-l. l.iu.ls hiiu ; as r..!.'ar.ls

hoth ilefendants th.r.. is no joint l,r..a..h of th." ..ontract to
justify a joint recovery."

J :il4
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CUAPTEK II.

I'ULNCIl'AL AND AGKNT.

Sect. I.-l'RINClPLKS OF TIIK LAW OF AtiKNCY.

rAOi

Appoiutiiieut of aifimt to cuntrsct -coiitmctR iiniliT »eul—i<im|>le

voutraittH •*
' *

FreiiumptiveiiKOU(^)— agency of wife, partner or servant—agency

from neceBxity •" ••

Ratification of iihsumed agency—profewiuu of agency -existeni'u

and capacity of principal —ratification relatcn back to tlie

contract "* "*

Exteutof authority of agent —conHtructiou of written autliority—

t.'eiieral anil particular agentn S-

1

Execution of agency —joint and several agents—directors of

eom])any ''^^

Form of exe<!ution—contracts under seal—KUnple contracts .... .t:!?

Delegation of autliority— agency not involving a discn'limi

employment of sub-airent •'-'*

Revocation of agency autlioiity (coupled with interest -notice

of revocation - revolution by death-hankniplcy—powers of

attorney •' *"

Indemnity of agent ' '^

Exnmtion of agency in fraud of principal—agent ii.
.
ountable for

profits of agency— coiiiiiiissioii and profit on salts- directors

and promoters of ( ompanies •'•J''

A I'KRSON capable of fontraitiuff may iu goiioral apiioiiit iiii ai;nnt Ch. II.

to contract for hiiu. It is not iiocessarv tliat tlio agent sliould be ' '.

capable of binding liimsolf by a contract in order to bind the
^f';'^',;^"*

principal; but a person under disability—as is an infant -cannot

become responsible to his principal for the proper execution of

the agency, so fa.' as euch responsibility dt'|K>nds upon contract (fl).

• "The burden of proof is on tiic pcr.^on dealing with anyone as

an agent, through whom he se<'ks to chargi' another us jjrincipal.

He must show that the agency did exist, and that the agent had

(a: t'o Lit. .ij at Jmi'a v. J:Mfi. cited lt'Ai>'!<l>'iii IsSli,. 4!i I,. .1. C. .if, ; 16

Kittf v. lltlloid (18«3). Hi I-. .1. C. 1H« ; Ch. U. -Md. See H'.itkimy. riH«(1818),

1 H. ic M. ;i4;j; James, L. J., lir i Stark. :1U8.
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Pact 11.

Uontrac'to

under Heul.

Contract
not under
leal.

Statute of
Fnudfi.

PRINCIPAL AND AOKNT.

tho authority l„. „ssu„„hI to ,.x,,d«., or oHioruise that the prin-
cipal 18 cstoppitl from (lisputinjf it '(7/.

In vonUmU uiuler «o«l, the authority to exoeute for a party to
the deed raunt be j^ivon by an instrument also under seal- which
IS commonly called a power or letter of attorney (.); and if tho
deed IS disputed, the authority must bo proved as w.-ll as the
execution under it; but an admission of the principal that it is his
deo.l di.p<.nsc8 with further evidence (rf). The niemornndun, of
association of a company is not a dmi, thouifl, i, has a statutory
eflect as n d.vd, ami it may be ex^ute.l l,v an a^ent without
authority under seal (e)

.

In contracts not under seal, uo particular form of appointment
IS generally necessary. By the Statute of Frauds, .s,*ts. 1 and ;j

relating to the creation, assignment, and surreiuh.r of leases and
estates and inU.«>8t« in land, it is required that agents .hall be
thereunto lawfully authorised bv writing. • By sect 4 of

tho sam. statute, and .sect. 4 of the Sale of Crooil^ Act 18<>;j
though there is ivquired a memorandum in writing signed by
the party or his agent, it is sufKcient that the agent be •

thereunto
lawtully authoris(>d '

(f).

FresumptiTe
•geocy.

All agency may be .ivatcd in expics tiTins, In uritiu-^ or by
parol: or it may bo presumed from th • circumstances and conduct
ol the parties; and ' where one has so acted as from his conduct to
lead another to believe that he has appointed someone to act as his
agent and knows that that other person is about to act on that
behalf, then, unless ho interposes, he will in general be estopped
from disputin., the agency, though in fact no agency really
existed

(f,;. rhus, if a person sf-nds goods to an 'auction
room, or to a repository for sale, or to a factor or broker
whose business it is to sell such goods, he is presumed to authorise
a sale without any limitation as to price (k): but where the sale

{*; Ld. Cranwnrth, t'oli v. /,,«.,/;

(18«a), 33 L. J. C. \G> ; lj„k,„m„ v.
Vain (1829), 8 L. J. 0. S. K. B. :>\

10 B. & C. 128; Thoma, v. E<hi,„;l>
(1836), 2 M. & W. 216 ; fuop,r v. /,««»-
rfoi (18411, 11 L. J. Ex. 222; !) M. &W. 0(1.

(<•) llerkeleii V. Uaru'i/
I \H->C\ 4 L .1

O. S. K. B. 184; r>B. & C. 3.5.i.

;</, Tup/trrv. Fuiilki, (18UI), 3(1 L. J
C. P. 214 ; « V. B. N. S. 7»7.

[e] He Uhitlrii (188(j, 5,) L J CHO ; 32 Ch. D. 337.
'

'

(/) See unte. p. 187.

tv) Ld. Cranworth, J v Jtask
il863), 33 L. J. C. 162 : «., r„r,juAa,»n,
V. Ai«y (1902), 71 L. J. K. B. 667

;

(1902) A. C. 32,i; Jdmuin- v. n;b,te,-
(1902). 71 L. J. C. 561 : 1902) 2 Ch.
163.

(A) KUenborough, C. J., I'ickning v
JJiok (1812;, 15 East, 43; Rawiot, y.
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is exiJiuHst'd to be subjoct to it icwrvc price being reached or ex- Ch. It

Deeded, the seller is not bound by tlie full of the huninicr before

tiie reserve is reached (f). A whiirlinsier or wiirehouseman whose

business is the custody of <;oods only has no apjmrenl aiithority

to sell goods deposited with hiin A- : but fhi' deposit of ffoods

at a warehouse in the name of u person as apparent owner would

raise u presumption of authority to sell / . The delivery of a

blank ac^i^ptaiuc or bill or note incomplete as regards amount is a

priniii jitcU' iiuthority to the holder to lill it up to an amount

covered by the stamp; if the issue of the note is unautho-

rised, the alleged principal is not liable, but if the agfent

merely exceetls his authority as to the amount for which

it mav be tilled up, the principal is liable (>w)- ^" '"> authority From

or agency may be presumed from previous deulings ol the prin- dealing.

ci[)al; as the paying of bills or clieqm^ which purported to bo

signed by an agent on his iK'iialf n : or buying and s(>lling

goods through a person profi-ssedlv acting as his agent; and in

such cases the agency is presumed to continue until notice is given

to the contrary (o).

An agency mav be presumed or imi)lied from the relation of the Agency of

l)arties: as in the case ot a wife who has a presumptive authority or servant,

during coiiabitation to act as agent for tiie husband in domestic

matters: and when separated under certain circumstances is in-

vested by law with an authority to pledge his credit for iier

maintenance (/>) . So the relation of partiu-rs imports a general

agency in each partner witii .•ef«Tenie to tiie partncisiiip busi-

ness (</). -In the mere relatio;i of master and servant there is no

general autiiority in the servant to bind I lie master by contracts

on his behalf; so that if a man sends liis servant with ready

money to buy goods, and tlie servant buys ujxju credil, tlie m.ister

Iluirlitm (ia04). 73 L. J. K. B. 641 ;

(l'J04) -2 K. h. 322. See ll'eiiier v.

jrairi.1 (1909), 79 L. J. K. B. 312

;

(191U) 1 K. B. 2So.

It) McMinias v. Fortniw 190"), 7(i

L. .1. K. B. 393; ;i907) 2 K. B. 1.

(/,) t'ulev. X',tth-H','lirii /lriiiKlf<--> ,

44 L. J. (;. P. 233 : L. R. 11) C. P. 3.i4.

(/) Iteiiderson J^ Co. v. Il'illtiimi (189:i),

64 L. J. Q. B. 308: (1895) 1 Q. B. -Vil.

(m) Billa of Exchange Act, 1SS2,

H. 2U : Uiiyd'a Itk. V. r.»*e (1907}, 70

L. J. K. B. CCO; (1907) 1 K. B. 794 ;

Smith V. f(o»»f»-(!907;, 7 L. J. K. B. 71 ;

(1907) 2 K. B. 73-^). See Otfnie v. Snnth

(1907!. 77 L. J. K. B. 193; (1908) I

K. B. 203.

.) l;;;iOtt V. ri!i„„ (1S32;, 1 L. J.

I. '.'. 14i; 9 riiutr. '9; IMuelli/n V.

H ,,(•.; '(.(/'/- lS4.'i:, U L. J. K.x."329;

13 M. & W. .VJS. See BiUsof Kxcliange
Act, 18S4, ». 91.

(o) Tiwiimn V. /,«(/<•) (1810), 9 L. J.

y. B. 16.5; 11 A. & E. ."iVJ ; Vvl'- v.

J.raik (1803), 33 L. J. C. 1.55.

(p, Hee post, Pt. II., Clrnp. III.,

Set;!. III.

[/) Sec pmt, p. 373.
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implinl from
necessity.

Ratifieiiticm

of a^j^uniwl

Hjfency.

PRINCIPAL .\N;j ACiKNT.

is not chargeable. But tlio inasttT is bound by his usual mode of

dealing with others thioujjh liin wrviint: so if a servant usually

buy for his master upon credit, and takes u|> tliinj^s for his own
use in his master's name, the master i» liuble {r}. .\nd the iua.ster

would be bound by rec^ivinj; j;oods Ijoiiffht Cor him on ( redit, with

nofioo of the credit («J.

In !SOme excepti.nal eases an iiiithority is implied in law from

the necessity of the occasion to ontract on behalf of tlie person

whose interest is concerned. Tiie master of a ship, upon a neces-

sity arisinjr during the voyajje, becomes authorised to pled^'e the

credit of the owner for repairs, and for such supplies and services

as are necessary for the prosecution of the voyage; and even to

sell the ship or the cargo (<;. And a common carrier by land,

upon an emergency happening, becomes agent by necessity for the

owner to take care of tiie goods, and to j)icdge his credit for that

purpose (m). The exigency of a railway accident was held not

to authorise a stationmaster of the company tocngajre a surgeon to

attend wounded passengers: and the surgeon having attended

under such circumstances could not recover his I'harges from the

company (j-). But the general managiT of a railway company,

or sub-inspector for the district in which the accident happened,

has authority to engage a medical niaji on behalf of the company,

or sub-inspect(U' for the district in which the accident liap|)ei jd,

railway (//\ -By tl:<^ law mc'chant, uj)on the necessity of the

case any person may accept or pay a bill of exchange Kitpra profr.sf,

for the honour of the drawer, and may charge him witii indemnity

as if he had given authority to do yi> .

W'licre a person professes to contract as agent for a jtriiiripal

without having authority, tlie alleged i)rincipal is not bound: but

by a .--ubscquent ratification of the authority he may become l)ound,

to the same extent and with the same eoiiscMjueiues as if tiie con-

tract had been originally made with his authority, according to

the maxim, " omuix ralihuhitio rrtrntnihit'ir rf mandnti) rrqiii-

paratiir "
: and the ratilication will date lia; k to tiir making of the

(/; Siimth: rs V. Sfj/iftiifii (iSoT;, '2(1

L. .1. Q. li. am ; 7 K. i li. STll ; ;/>,,//,(

V. li/i/ii nwr.' , 71 h. J. K. li IW7 :

(liioj; 1 K. B. 74.)

'•, lloiillaii V. IhlUrHlfii IC'JT , 1 Ld.
Kuvm. -m.

(l , ^ee /*«(, I't. 11., I hiiT). 11.,

Sect. III.

[h] II. .V. It'l. V. SudJirlJ (1S71), 43
L. .1. Kk. S11;'I, R. 9 Ex. I'M.

.1 r.,j' V. .Mi'/lniil fui.iities Itii. ilSlil',

IS I,. J. Kx. (;.'i ; :) Kx. L'liS.

in) ir.iHe,- V. o. n: j;,,. (18G7 , .'io

L. J. Kx. VI?. : L. U. .! Kx. -J-.'S : I.hiwiih

V. (,'. 11'. Uy. ;1S7.!', m U T. i":i.

{:) Bills of hxchangc Act, 188:',

8.«. 6.i-GS.
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contract (a) . By acting upon the contract, and in some cuhcs by

mere acquiescom^e or not disavowing it within a reasonable time

after knowing that it has been entered into in oxorciso of

a profeMod agency, he is taken to ratify it (6); but rati-

Hoation must be ba.scd upon a full knowledge of the facts,

or upon evidence of a clear intention to adopt the act of

the agent in any event (c).—The principal may also clairu

the benefit of a contract professedly made on his behalf, although

il was made without his knowledge (rf;. And in the case of a

policy of insurance made without authority on behalf of another,

and a loss supervening, i\w principal may elaim the benefit of the

policy after notice of the los9(e).—The subsequent ratilicaticn

of the agency is sulhciont to satisfy the Statute of Frauds, which

requires signature by the party or "by his ugent thereunio law-

fully authorised "(/) . Subsequent ratification is sufficient and

dispenses with proof of prior authority, though the prior autho-

rity is required to be given in writing, or under seal (g). It has

been held that the doctrine of ratification does not apply w hero i lie

act alleged to be adopted amounts to a crime (A). But where

the alleged principal has by his words or conduct induced a third

person to change his position, he may Ixvonie liable, althougii the

agent 1ms been guilty of a crime (i)

.

The principle of ratification only ajiplies when; the agent has

professed to contract for the person who afterwards ratifies, but a

mere intention to contract on behalf of u third party, but without

his authority, is not sufficient {k].

It is also necessary that the principal shi)uid be in existence and

ascertained at the time of the contract inaile, in ordi>r that the

Cb. II.

Sect. 1.

Itatificatir.n

uudir atatute
uf Frauds.

Hatiftcatiun

of a crime.

ProfcsHioii

of agciipy.

Existence
ami capacitjr

of principal.

(a) Broom, Lcfral MazimB, 7th <xl.,

586, 650 ; lie Tiedrmttniv and LMenitaun
{im:>, 08 L. J. Q. B. 8,r2: (IS99)

2 Q. B. 60.

(A) .Vuimtciiihdlih.arl] v. Uarbtr IS.'i.'!),

•23 L. J. C. P. 4^1 ; I< C. B. h:i . lliii-i v.

Strom, (l«.'i7!, .t Sm. & O. H'Ji : affd.

(1«.M:, 4 Jiir. N. S. 983 ; 6 W. R. 036.

in HiuQue Jfn:qwa f'trtiri- v. liiiH'jUf

il' E,mrqne rfc Montreal '1887), hi L. J.
1'. V. 40; 13 Ap. Ca. Ill; .V«hA v.

Joari.h lh96), CO L. J. C. 128; (1897)
1 t"h. 213. See /•«««;/ V. Smith (1872).
41 L J. C. 734; L. R M Efj. 8').

(rf) Aimni V. Marks 1862,, 31 L. J.

Ex. !GS; 7 H. i- N. uSO.
(<) Marine lusuniuce Act. 1906. »«. a,

6. S6 ; UageJorn v. Oliicrioii (1814), 2

M. i- H. 48.) ; miliamt v. Xorlh China
Invr. (1876), 1 C. P. D. 7r)7.

' f) Ant,, p. 190.

q] Tapper \. /•miMv.. (1861), 30 L. .1.

C. P. 2M: 9C. B. N. .S. 797.

(/<) llronkv. llook\Wl\\W L J. Ejc.

50 ; L. R. 6 V.\ S9 ; Bills of Kxcliungc
Act, IS.si, s. 24. .See Hank uf IrehnU v.

J-^rann* Chaftti-s Tru>*teeii) IH.V'i). .5H.L.
('. 389; iri/ihlMK V. /(//,y.Vv .1860 1, 3i
L. .1. C 717; L. R 1 If. L. 2=0.

(i) Meh'eiinr v. /IntiK/i lAnen I'o.

(1880;. .\p. Ca. 82.

(*; Kruihli'i V. Diirant (19011.70 L.J.
K. B. 60;': ;1901| .V. <;. 240; /^,»^,M

Fruit t'n. V. Il.itish trni /^,;Yiy/« M,i,ine
Inure. (1906 , 7a L. J. K. B 535; nU;i6)
A. C. 330.
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ratitication of a then exifttiitK ageucy may be possible; a contract

purporting to bo made on behalf of a prnpoHcd company not then

in oxistonce is void and incapable of ratitication by the company

as afterwards incorporatnii (/). And th<> contracts of promoters

on behalf of a proposed company, to |)ny thi- |)rcliininMry ex-

poniies of furniatiun, cannot be madi> bindin^r by ' lie conipun}'

when formt>d by men' ratitication, without a new contract to that

effect (wj). But the siM-ciul Act of t\w company may uuthorisc the

payment of such expenses, and may render the payment oblij^a-

tory (n;. The principal must also bo capable of making tlie con-

tract in order to Ik- able to ratify it; and the contract must be one

within his capacity at the time it is made (o) . Hut in some vaaos

it is sutKcient if the agent professes to act for some existing capa-

city or interest, which is recognised in law. though the jjcrson to

fill it is not ascertained until afterwards: as in the cjise of the

administrator of an intestate's estate, whose title upon appoint-

ment relates back to the death, and who tliercfore can ratify a con-

tract made professedly on bi<half of the estaro before his appoint-

ment; but he is not hound to do so(p). And the agency of a

proi)erty eontinue-l after the death of the owner j)rofessedly on be-

half of the heir, may be ratified by the heir upon becoming ascer-

tained, so as to entitle him to claim rents previously collected '7;.

An executor may ratify an act done professedly on behalf of tlie

estate, as having title by tlie will from the death of the testator.

And the trustee of a bankrupt, whose title when appointed vest**

by relation from the adjudication of bankru])tcy, is enabled to

ratify an act dojie on behalf of the estate before his ap|)oint-

ment(r). -Upon the same principle, a policy of insurance may

be made on behalf of jx-r.-ions interested, who are not named at

the time of eft'ecting the insurance, but who arc as(crt;iined

through the interest insured (.»). But the parties nmst be inter-

{/i Ketnn-y. Itaxtev (\m&), Ai L. J.

C. P. 94; L. K. 2 C. F. 174: «r
Xnrthumberlaiid Hotel Co. (18H6), 3}

Ch. D. 16; I.urgan'n (loriT: ease (1902),

71 L. J. C. 323
;
(1902) 1 Ch. 707.

(«) JRe Xuiprru Ktifirm ring Co. (1881),

16 Ch. D. 123: Iluuardv. Patinl Iron/

Co. (1888), 57 L. J. C. 878 ; 38 Ch. D.
l.'>6 ; Cliulnn'a elaim (1908), 77 L. J. C.

790 : (1908) 2 Ch. 51,').

(m; Melkado v. 1-orlo Alrgre Hi). ^187^),

43 L. J. C. P. 253 : L. R. 9 C. P. 503.

(o) Ei p. Badman and BonnHquil (1889),

)S L. .1. 0. S13: 45 Ch. D. 10.

(/)) fo^fei-y. ««<'»(IS43). 13L. J. Ex.
88 : 12 M. & W. 226 ; Mori/an v. T/iomas

(18,>3). 22 L. J. Ex. 1.52; 8 Ex. ;!02 :

/.> p. n<mp^ (1887), 50 L. T. Q. B. 019
;

19 Q. B. T). 234.

(./) Lyell V. Kmiedy (1880), .59 L. J.

Q. B. 268; 14 Ap. Oi. 437.

ir) WillPK. J., K'liierv. 7(«j-/cr (1876),

36 L. J. C. P. 98 ; L. R. 2 C. P. 184.

(«) Murine Iiisuruuct' Act, 1906, h. •>

(2) M. 7, 86 ; lueenit v. Cm,' ford (1806),

2 B. & P. X. R. 269.
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:

I'stfd witliiii the mcuniiiy: of thi! policy anil ul tlif tiiiif wlieii it

\vti-* iniidc (/ .

Tlic iiitilii'iitioii ifiiili'^ Inwk It) llii' ()ri;.Mii.il iiiiikiii^'' ol' tlir ion

trml iiiiil coiiliriiiK il IVoiii that liinc: aii>l fhoiiirh (hi' oil iir 1 on-

triicfiiitf piirty hd'oip the nitilic iiiidii hiis « iihihawii !ii- coi

sent III . And tlio imiliiatioii will Mi|)|)()rl an ailidu previously

brousrlil upon tlio contrn t in the nanir of tin' prim ipal, tli(iu<,'li

wilhout his knowlodp'; as when' hills were indoiscd In a person

anddfliMUMl toanagrnt who roi rived llini >in his h half aiiduoiii-

nieiired an action upon them in his iiaini' a^ indoisie, wiiiih he

adopted and ratilieij pending the net ion , .; . Ihit hefore ralilica-

tion takes place, the unauthori^i'ii contract niav he res inded l>y

nnitual agreement of tin" ajjent and the other contract iii'.'- parly,

leavinir nothiny for a suljsecpient ratilicalion to operate upon // .

— Tile principal in ratifyiui,'- the contrail nMi--t ai cept il in its

illteirrity. he cannot ratify part and repudiate the re-t ; . Anil

bj* alliriiiintr the uyeiicy he hii onies liahli' to the aireiit for his

coinniis-ion and i'oi' his char;;es in cariyini,' out (he contract (a).

The nature and extent of authority of an ae-eiit is iletined either

by the I'xpress terms in which it is ;,'i\eii, or hy the circuin>lanies

orcendiicl from which it is implied .--Tlio construction of u power

of attorney and of all written authorities is for tlio court; and
wiwre I hi orii;inal document has been lost and secondary uvidonco

pixen of the coiilellts, the construction of the contents so proved is

forthecimrl h . An authority iiixen in writ imr is presnmpti\ely

contained exclusively in the wiitini;; and the ifcneral rule a|ip!ies

that no extrinsic evidence is admissible to vary the writiiiLr 'r\—
Powers of iittorney are eonslriied with reference to ihe speiinl

purpose fur whic-h they are expressed (o be :;i\en; and ac. ordioLjIv

terms of ;;eneral authority are takeji as restricted to llial |)iir-

pose (1 . A power of attorney in general teini>, williimt liniilalinu

Cm II.

8»< I. I.

Katifii^utiim

rrUti'M tjui.'k

t^i cuntract.

Exii'iit .if

iiuth'-ritT.

CiiiiKtruttiuu

if written
iiutliority.

rnwera of
.ittoniev.

.' Mariiir lusurance Ai't. lOilil. s. fi; 'v'l U'.iff-,- v. .r,(,H-a (IsTI , 40 L. .(.

»•«/,..„ V. •-,,1,1 ,lHi)Ji, :!i L. .1. C. V. Kx. 101 : \,. li. i; V.\. I.'l.

^111: 11 r. n. X. s. r.Vi: /;,„A,„ AV-
(". V. /',,..',,>/, .V /;„,•„/„ M,,,„, /„,„-.

(1'."". . T.'i L. .1. K. IS. :,v,: i:.a-, x.v.
3;ir,.

' /; '' V. I.:,„i'.,,-i (isS'.i , .'iS L. .1.

C. I.!.'.; II Ch. I), •ill,-,; /,', T,. ,„,.i,ui ,V

/.'•'- IS'.iP . tiS L. .r. Q. I). nr,-> :

(is;iii -J. 14. n. li.;.

... A,,,;,' V. .1/.^/. IS,,:; , :ii r.. J.
i;\ i.,. : 7 i!. i N. i,s.,.

1 .

/;,,.., V. .s>/,-,-.,./- is.i;
, 1; I^. J.

O. S. K It. 1 ; 7 li. \ C. :^\».

, ;:,,<:<, V. ;;7,, ',.-..,, {i,s,:i), :;s

I.. .1. 1'. 11.7; '.I II. h. V. VH: K, ,„ v.

r,„;„-,\ \---.',
, 1 C. 1'. I). 71').

'. /;.,./..' V. II ,-/,' ls:,S;,-J7 I... I.

C. 1 ':i: I (.' li. N, s. i.Mi.

|.-, // ,, V. .S/,.,.,'/, (isi)s , 1 'l',-,,ait.

.>47
. >i'i' '"''

. }> I 1''-

.(, .il';:;; V. Miiiii,iHi> (Ihj; , I, I,. ,1.
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F«*T II.

l!ener»l ami
partioulur

of timo, was t'oiiHtniiHl us liiiiiU-tl by tin- milal tliiit flie |)iii(ri|ial

was jtoini; ubrimil ami di'^inmi* of a|i|iointinjf mi attoim-.v iliiring

liis almento (<•)• A powir ol' altoiucy j^ivcii iibroail to contrin t in

p;ii>;laml riiiiHt hn coiistnicil, as to the atitliority t.'iv.n, aiMDiiliiiK

to Kiijili«li law [fj. A |) AMM of ultorm-v to iimiiii«'' tin' piiiu-iparH

allairs in his abm'iuo, airoinpaiiii'tl by tbf (lc|iosit of two iiii-

staiiipod (jf) forms of an iiuoinplt'tc [doinissory note siijiiod by

him, iloos not cntitU- the attoim-y to lill it|> and issue thi> iiotis in

breach of bis aiithoiity, and a holdiT for vabic adinir in ^'ood luith

iicquiivs no ri>fbt as ajfainst tho principal {Ir. A ifi-mrid power

to receive all j)ayments for tlie principal does not antborise the in-

dorsing and ncK'*' '"*'"?; "" ''•'* b<>iialf of hills rcciived in |)ay-

mont (ij. A power of attorney s:i>en bv an exet.itor in ireiieral

tens to act in the adininistnitidii of tiie testator's tsfutc does not

authorise the ac<cj)tinjf of bills for debts due from the tesiulor, so

as to niidie the executor [M-rsonully liable (/,i. Hut "authority

given by a power of attorney necessarily includes medium powers,

thou^di they are not expn'ssed, that is, all the means neci'»sary to

be used in order to obtain the accomplishment of the principal

power "
(/). A power of attorney authorisinif the a^jeiit • tochar-

ter a ship, and gcjierally to act for and represent the owners was

held to authorise makinf? a charter party with a warranty of tho

ship's class (w); and a power given to a land agent to 'manage

and superintend ' landed estates was bold to confer an incidental

jtowcr to grant leases in a form customary in the district ^w).

Agents are distinguished iti respect of autliority as general and

particular or spmial agents. The former expression includes

brokers, factors, partners, an<l all persons employed in a business

or Idling a position of a generally recognised charaeter, I lie exti'ut

of authority being apparent from the nature of the employment or

position; the latter denotes an asrent appointed for a |iinlieular

O. S. K. B. U ; 7 h. A: C. ^78 : Ifarpn-

V. (jodxll (lS7(t), 11!) L. .1. Q. B. IH);

L. R. 5 Q. B. iil : Jiinb» v. .1/-.//U

(IDOii, 71 L. .». C. 3ti;i; (11H12) 1 V\u

816.

;V) /),ii./.v V. CmIIs (ISSfP), 54 L. .1. C.

o77 : 20 C'h. D. .")iiO.

' /") ChiitriKtfi V. Itrfrzihint T'L f'o,

(is'.o), (50 L J. Q. B. •'jr,; ISHl) 1

<i. B. 7ii : Jli'dnii Ii-oii fl'or/.t V. FK)ni».«

mo.),. 74 L. .1. K. B. 24'!; I'.Ml.i 1

k. B. :iOl.

:<;) bills of Exilmiitre Act, IhSJ,

s. Id : llo'ids HI;. V. ' W.< (lii07), 70 L. .1.

K. B. «««: 1907 1 K. B. 7fl4.

7(1 iS'>wi^/( V. I'lnsser (lyo7 , 77 L. .T.

K.B. 71 ; (1907) -i K. B. 73.5.

/) //"'/? V. SiiiiitI, ;lMiS;, 1 Taunt.

:)47 ; Mniiiiii V. F.u^t h.ili'i r„. IS'il),

.1 B. & AM. 204.

,/.] fi.iriliier V. Jl'illli' 'KOV, (i T. R.

.)9i.

(/) Iloininl V. hiiillir ;i7(lfi). 2 11. Bl.

ois.

(/,/) n„iill,\.iliiniiilliiu(\^i;.',). 3;!L..I.

K.x. ;>S; .' It. \: C. 7"".

(/I! rrof V. Siitiiil (IS.'i;! , 17 Bout.
1.'>1.

i.
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ootusioii or purpose, limited by tli.'uppointmint. A ^oiiunil UKi'iit

huB, in relation to tiio paity tontraotiitg with him, the lull appiirtnt
authority <luo to liix employm.iit or position; ami tli.' principul in

bound by \m acts within Hmt authority, nolwitlmtiindinK lif Iuih

imposed upetiul r.'Strirtivi' liuiitu whiih are not known to the other
contrartinjj party. A parli. ular or spoi ial ai,'.'nl is a;,'.'nt lor the
otfusion only, and has no apparent authority l«-yond the limits ol"

his appointment; and the principal is not Wind l.y his aits in

excess oi" ihosi- limits, wh.ther the other lotitraitinif parly knew of
them or not(o,. For example, !!i,. servant (a- ajjviit ol' a horse
dealer employed in the ordinary (onduct of the busiuesH of horse
dealinj,'. may bind his principal by a sale with a warranty, by
reason of his ujiparent >,'eneral authority to act in tiie business;
and thouj,'h ho has express orders, unknown to the buyer, not to
warrant (//;. Hut the servant or ai,'ent of a person who dix's not
carry on the business of horse dealin^j, employed on a parli<ulur
oaasion to sell a horse, (aiinot bind his priinipul i)v a warranty
without a special authority: the buyer wouhl lake a warranty
subject to the risk of provin-f that the principal had in fact ;,Mven

aulborily to warninl; and if the seder should repudiate ihe war-
ranty of his atrenl ihe side wouhl br \oid,(/ . So if a person
sends an ai,'enl to buy a liorsr on llic lerius of receiving; a warrant v,

and the a^'ent accepts the horse without a warranty, or with an
imperfect warranty, there is no sale to bind the principal, anil

the horse may be returni'd (/;. An auctione.-r emplo>(il to sell

ij'oodshasanimjilied authority to sell without reserve, and a buyer
is not bound by any limitation of that authority not made known
lo him(«); but where the sale is expressed to be made subject
lo a reserve pric(>, the buyer is bound by the actual authority |.os-

sessod by tho auctionivr in this respect (/). Upon the same jjrin-

ciple, au agent employed to manage a business, to the carrying on
of which it is incidental to draw and accept bills, binds the prin-
cipal by signing bills in his name although he is privately in-

I'AM II.

• ll'/iilJirii'l V. Txik'll ,1S12. 1')

Vm'X. IOi; I:.,- j,. /Iir„„ ;iS7('/. 41'. r, .T

Bk. M; 4 rli. ]). l:i:i'; /(„X,,.'„tf v.
/I:.' .///'.. /( /„„/ 1 sy.-.j, i;,-, L. J. (.:. '.VM<

:

,lS',iy 'iCh. 9,i: y«m/.,, V. .I/.„vi.v null'),
71 L. J. C. :iti;); VMVi \ C(i. HliJ.

/<; llow.iit V. Slir.nnil ISiirtt. :iU

1- 1. f. r. ii; h. it. - c. r.us,
I'. ikiM,-^ V. }t,it.« \m:> , .yi L. r.

'/) IIimIi/ v. T'i-'iI 'lsi;n,
(.'. i'. Jjri :

!i C. H. X. S. r,'.i2
I

J.mi,/i,/./ ir.oril] 1SS2 , .)l L.
iH2.

I-) Jon/i',1 V. y.i-loii (IS.'ISi,

Ex. JSI ; 1 .\r. At W. l.V).

«; It'linliiiirw H„ii/:iin lllOt

K. B. t)41 ; 1 1.104 1 K. b. :ijj

7, M'-Minins V. FutttH-tit' I

L. J. K. B. ixA; ;itf07; J K,

w L. J.
f'lUUf V.

J. «. B.

7 L. J.

,7.n„.r.

rjit"), 70
B. I.
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TmU. itriirt.Hi not to do m)(h). So b rmi\.r of ii l)U«inr«« u|.|.(>iuU<l

by ilolM-ntun- IioI.Iith may Ix-, by tin- t.uiii-. of \m up|KHjitiiuiit, tl>..

Bjfi'iiJ of tlio (lilH-iituro iiol'l.TN und .iititliMl to pl.'dgf th.ir [...i-

orml cmlit (j . A signuturu i.ui|ioilinK to br "by iikhuhi-

tion. i» iiotico of u »pwiiil autborily. mul »bf licblrr of hihIi u

bill nuist provi- thi" uutboiity iiml thi- piop.r cvciciM' of it. in onbr

to re -"-IT agiiiiwt thi> priiicipiil v.'/
•''•• ^^''^''*' "" "^«""' '"'^'"K

aiitho ity to borrow iiioiiuy, oxcixmU tlmt mifbority. or hii\iii^; no

Butliority pU-ilgo-* bis principiil's cro.lit. tli.- prin(ii)al i« liiible to

tb(3 person ttdvuneing tb<- money to the extent to wbiili llie money

ha^ boon ap|)liea in discbaig*- of tho principal » legal !inbility (:).

Ezeciitiou (

•»«nfv.

Subntuntiiil

exet'utiou.

In tho 'jxocutiou of un agtnu-y tho auth.uity must in general be

Btriell^ lolloped; and the principal in not bound by a.ts of his

agent iH-yond the hcojm' of his uutlioiily,.( .
Tlie mustir of u

ship, wno hii> 11 general authority to receive goods and >igu bdl.

of lading foi gooils receivi'd, cannot bind the shipowner by sign-

ing bill-'^of hiding lor goo.ls not received ,/<;: nor by statement.",

in the bill of lading resp..cting the .lU.ility of goods received; bik h

acts beini: beyond the g.'ueral ami apparent autliorily of a ina>ter

of a shii) [Cj. For the same reason the charterer's agent for [.ro-

viding cargo at the port of loading cannot bind Ids primipal by

contracting vith tho master of the ship to take a dillerent .argo

or for a dillerent voyage than that stipulated in tiic charter

pnrlv d So, a xvliarlini-'er is not l">uml l>> a reeei|,i f„r ^ood-

given by his agent. \\\v'vr no good- were in fart d.'livered into his

custody («;.

15ut it is Mllliciellt if the exedltioll of the ilgen-y IS Mll)Maiit iilll.v

within tlie authority given; as a puroiiase of !)l bah s of cotton by

a commi-ioii aiienl in execution of an order to buy 100 lude.s;

tho state of (.ho market at the place and time not admitting of a

,
/:,/,„.-«'/. V. /(".*' w (i«fi4), 35 L- -T.

Q. B. Ji); I>. H. 1 Q- B- ''"

',, Jt„l.,„'o„ rn„t„„/ r„. V. '•*!.• /./,/.

(IVtl.r. 71 I,. .T. V. :!;•;>; (11K.5 2 Ch.

VI':
»' iM]Uni KxrllMIlL'. .\<-t, lSH->. s. .',,;

Stm,'/ V. i:"'-'> l^"'-:. -11 •'• -T- '' ''•

•joti ': \1 (.;. If. N. S. ;',;:( ;
/,•'// V. I!,,, '.'I

(iwr. tv; I.. .T. tj. li. 4.-.1
;

(iv.u

- /,'-.-/ V. I!"i'i!i > is!'t . (.;! I- .T. tj. B.

4.')1 'IS'll 2 Q. 1'. Ill; ll'iinvillllf V.

M,i.,' ly".-.,. :•"> L. •' K. p. I-JO;

flOOR". I K. B. Ui;i.
^

./ IH-lt-. .1 ,
/'.,/.,« V. I'riH-i.il (ISCK ,

lis I.. J" Kn 1(1.-. ; I. K. 4 Kx. 1< it.

i/,i (;m,.i v. Xirii-'ni ;is.'>i ,
211 Ii. .1.

C. V. W\: 10 C B. Ilil.'i; IhMi',:l>(\.

jr.(-./ils:i;i;, 22 L .T. K.\. II:!: H Kx.

'AW.
Ir: i;x\. 11,'iir IShC... ."Ii 1.. .1. Q. B.

121: IS (i. B. I>. H7. S. f /«../, p. NSl.

,/ x„/.„. V Ir,-;,,,, ns.vi .
2'.t L, J.

C. I'. 2.->: 7C. B. N. ^-. Hi''.

,'; Col,,,!,!,, V. /,'../.'« lf."i.'> . 24 L. •!.

r I'. IJ.-i; Hit'. B. 101.
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purelioiM' (if till' wliule i|Uui)tilv n't|iitri>(l at or'<o. nor of rnniplt'iiiiK

tlio i|iiHntity v/j' Ami it i» siiliiiiriit if tliu lontimt iiuiilu li\ iIm)

H;{ont Im< iti olluct till) Ruiiit- a» if iimdo in tliu prociau wordB of tlio

uutlioritv, wluTi' tlio oiiiiKiiioiiK or vuriatiotiH cuii l>ii Nup|ili<'il and

i< roiicili'd bv the iiiciilcntH ainnxiMl In tin- conliai't liv tin' ii.sa^'>-!«

III' thf ti'udu .'/,). If an autliot'itv i» ;;ivun in nuuii unilii^iioiitt

(H. II.

"ITT. I.

trrnii us to admit oi dil1i'a>nt iii<'aniii>f», and tlu; u^fiMit hnnii file

ui lt< upon it in ww nicaiiiii;;, tliu pi'inri|i,il cannot ri'|iiidiiit>' liii' ait

II' iinaiitlioriNcd Ih'ciiiim' lit' inU'inli'd tin' order to Im» tiiki'ii in

niiotluT nii'iiiiin^ ih .

" A liroki'i with an undiM'loo'd principal

ni!i\ varv llio t'rnis of payniunt after the silf is coiuplctcd. Tliu

|iiin('ipal iiiiiy iiitcrvcno at aii> time Im I'lire paymeiit, Imt not to

rc.^i'ind wliut wax done lol'orc. IJiit if a man sells i,'oods uetinj,' ;n

n broker, the momunt tlio wile is compleli^u ho is finiftiix olfli-!ii.

Tlio terms of the contract ciinnut then Im< altered exci^pt bv tlio

Hiitlioritv of the principal '

,»). \w\ an aj^ent profossiiie to act

tor a principal, but uithoiit authority, may resciinl or vary tlic^

ceiitriut at any lime before tho principal intervenes to ratify the

contiacl
,

A* .- -An ajreney ninsf be execiitid within the lime

limiie.l, if any, for the oxcroiso of the authority. -V ifemral

authority triven to i broker in a partieulnr trade may be limited

In the usai{e of the trail'' the day on which it is irivt'ii; and a

contract nflerwards made is not binding' upon the jirincipal I).

Ff a ]io\vei of attorney, or other authority to ion tract, be i.'iveii to

several persons jointly, they must all join in the exeeution; if it be

iriven to thoni jointly and .severally, they must either all act

jointly, or each act severally, but some only eantml join in

actintr (w). And therefore an authority which is exclusively joint

w ill not survive upon the death of one of the persons to whom it is

^iveii: uidess it is also ^'ivcn to tho survivors; and unles-i it is n

power incident to a joint interest which survives with the in-

terest [n). Where two jiersons wci-e appointed to fill tho olhee of

clerk to the trustees of a turn])lke road with power to sign contracts

tor lettinjj the tolls; it was hold thi>*- >' -y must both join in

AiiiliiiriifMin

imthoritv

Virying
I M'riltiun.

rime of

I'Xecution.

Jiiint Mid
iM'VcriU

UlffUtS.

t f"* JvhhitiiH V. Keinhtif , 36

L.J. Ex. 44; L. R. 1 Ex. Hi

'v ll'iniurlh V. Kniqhl (lHt;4(, ICi

L. J. C. P. 'JUH: 1 7 C'l B. N. S. '.".is.

Sf'f rf///', p. i;i4.

'h Ii'lutfl V. I.ii intfKli'H ;l.S72 . 4i

L. J. {). B. :;i)l : L. R. .') II. L. 3UJ
(i) Kllonboroujrh, C. J., hliiekbuiu \

.

Hihuln ISIO), i Ciunp. .Ha.

{k' Teller v. Jniim (1871), 411 L. J.

E.' L. K. li Ex. 124.

,.in-<'H V. I.i/iiiill 181.')i, 4 Camp.
•27!).

(«i Cii.Li*. i'llli; niir)rrave'i)note(2)

Ui L'ti. Lit. - u. St-*' /if LutrytM/t .SYwiw

(18!'0), 59 L. ,1. C. «16.

,« Co. l-it. 113 a. ISl h; Tnimend
V. «•)/.«« (1818', 1 B. & Aid. 608.
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•iccutinfT uch a oontruot (o). Whuru tho proviiional conimittoe

of a projiM'ti'il ruilway ('oiu|>any u|(|i(>intf(l eight porooiiN uit a

niunaiiing coiiitnitto*' with autliorit} to i^trry out thu aohutiiu,

witlioiit giving aulhority to any Ium iiuinbi>r, it was hulil that a

curilract iiiado by six only of tho iiiaiiagiiiu: (•(iiiiniittco wag nut

binding upon thu principals (/>). Wlicre a Btatiiton huanl dulu-

gatinl their powers to a ooniiuittM) under thoir Act, it was held

tiiat tho conunitti'ti niuit act jointly ami could not a|)p<irtion the

powers bi'twcen tluiu, nor act validly by lew than their whole

numlK>i (7). Uut a power of attorney given to lifteen j)or8()US,

jointly and Mcverally, to oxeeiile sucli polieien an they, or an'/ of

them, nhould tliink propir, was uonslrucd to Iw co-extensivi- >vith

tho diseretioii, »o that an OKMnition by four only was valid >). -

Director!* are appoinioil and empowered according to tho constitu-

tion of the company, and all must attend board meetiu'_'»: unh-si

a h'ss numlH'r is ox|>ressly authorised and nspiired to act for tho

company (*). Whore the eonstitutiiui of a company reijuires that

there shall lie a eertiiin numlH>r of direitors at h-ast, iniv less

numU'r, tliou<;h the wholu number then exi^limr, cannot bind tho

com|>an\ by allottin<; shares or executini; contracts on their

iK'half {^); unless it is cxpr<'»sly provided that in enso of vacancies

tlm continuing directors shall have [)ower to act ,n). \\'here

directors are required to act jointly, they cannot validate u con-

tract bv excciifiiig it siinie on one o<'cii!>i(iii, and sonn" nil aiifither

occai-ion (a').— 13y sect. 1 4!>, sub-sect . I of the ( 'ompiiiiie>( ^('on-

solidalion Act, 190H. where more thun one li(|uidator is aj)-

pointed, the court is to d^'clare which lif any powers are to bo

exercised jointly, and which (if any) individually . Lii|uidat(;r8

in whom proport\ is vested must all join in eonvcyins; the legal

title (v).

(., /(.// V. .Vi....»< 18;c.' .
'.' L. .1. M. <.

44 ;
'.' Miiiy. :t'.i:t.

),. Hiu.n, V. Awlrnv (181'J;, IS T,. .1.

y. B. i.-.i).

ly) <•.,-,/. V. IViii;! 1S77}. K! L. .!.<'. P.

6S4 ;
•-' ('. r. D. 2:>.'>.

(/ : (hiihiif V. Ai-matiiimi {IH2'.' ,
.'i H.

& All). IIJS.

f..) St, ,!,'.* rn^r flSSd , .'i^ I,. J. C.

8i:i: il eh. I>. liiii; Vniniii- li.ihiylrinl

Sk. V. ri,tlt;ii Maimfartiiiii,,/ r„. tUMls),

7H 1,. J. K. H. Iiii; (rui'.i I K. It. KM).

Sfo iHiw CoiniKiiiii'H (Coiifsolidatioii) Act»

i^' Kirk V. Jhll (ls.il ;, 1(1 Q. B. 290 ;

hu><;mli<,', rmr (ISSl , .1(1 L. J. V. Mu I

KiCti. I). i.SI.

(n) York Trfinnniy f'o. v. 1f'i/hn-s

(1SS2', S (i. B. D. fiS.'i. It, .Sciiish

r.l,u!.,u„ r„. flsS2 ,
.-.1 L. J. C. sil ;

j:f ell. I>. ti:i: 'i,r,„ ,„„l ,l.-/i'i„r/li'»

cimm IHOII , TOL.J.C. H-.: : (lUOl 1 Cli.

11-1.

.') Ji* Arrtf V. Ttimiir lt>i. (18(1*;), .'10

L. .r. Kt. ;i7; L. If. 2 k.\. 1-J8; R,

ll.vinnlt (ii.bl Co. (lUdO;, ll'.l L. J. (',

mr ;
(lnOu. J (li. -j.ie.

(y) /.'< Elifiiiilh 4- 7V/'/'« i;„i,ii,'t

(Is'kU). .'18 L. J. C. ti«i> ; 42 i'li. 1>. 23,

k
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W'licro an ag«iit tuia authority to do unv iiot ho ou^ht to tl<> it iii

thu uumo of the |)riiici|ial wlio jjuvo tlio atiihoritv ,:} - In •;'>»-

twctit iHuilo bv iniii'lUuro intrr partis umlor a |>ow(r ol' iittoiiu v.

the |)iiiu'i|>il munt 1h> imiiiotl ii» a purlv ti> lli" tit".!, othiTwim' \iv

i^ould not i-iitt or Ih< Hiiod U|i<>ii it; uikI llir i|i eil nui^t Ik' t>ii;iii'<l iii»i

Mwutwl ill thn iiAiiK' ol' tlio luinriiml a . Tin- |>ri(|Kr uiid luiuul

form of oxo(Utiii>? hikIi dM is l>y xiu'iiii'^ ' A. 11. llu' |irimi|)iil

by (;. I), i^llmuttoiiicyj ; bill llio form. ('. I), for .\ . H.' i*

Hiitliiicnt. or any iM(uivuli'iit form in wliit h tin nunn' of iIm- jirin-

cipal is signed utt sik'Ii J) , mid tiu' iiamu of tin- priiii i|nil oidy may

Ik< Hit'iK'd witliout ii'lVrtiii!^ lo the iii,'<'iii y ici. .\ porsioii wlio iii

niiiimii ii« |iiirly to u tlcod mid ('.xiciiIim it in liis own niiin' is pir-

•onully i)oiind. tlioiiu'li b" i» dcNcrilH'd in tbo di-ed us mtiiii; and

covuimntin^' on bi-bulf of anotiier immcd |M'rsou ('). By ibu

Convex uncin^' Act. iMHl.it. 4t>. ' tlio doniM- of ii povvrr of iillorni\

may cxiciitu or ilo miy uxsurunw iustmmtut or tbinj; in or wilU

his own iiumi- or si^'iialurc and liis own (H.-al. when' scaliiijf is

ri'(|uiird, l>y till' autiioiity of tiic (b)ni)r of th'' power," us etl.ttii-

aily 'a> if it iiad been e.-iwutnl or d(Jiii' !>> ibe donee of tbe

power ill tbe namo and with tiio sigiititure and seal of tbe douin-

IH It
M-. r. I.

Ki rill iif

tXl>lltiMtl.

I'.iiitr.. f"

iiiiji r »il.

le iiislniiiieni thai

not aeeept, a eon

<tod lo do SI) /}.

1 iie name of bi~

"onlrnel : as \t\

, siirniiit; bis ow r

tbereof." Hut it niiisl a|)|icar on tiie (< <>

ho exoeules an attorney (p). .V puri-

voyanf'i' executed by iitlorney unless I

In simple eonlraits tlie airnnt ma\

prinei|ial and is tlieii bimself no part i..

si^MiiiU' tbe imnie of tbo prineipal oidy, or

riatrii'
' \<y pnnuratioii." or as aueni fertile nam'd prieeipal '/

Where l)otb names are niontioneil in liie i niilraet il iiiav b.' a i|nes

tion W'bother the ono or the otb(>r or bolli are parties t. ibe eon

tract: Jind the (jueslion do(>ends u|ioii the eonsi rue linn nf ilie |erTii>

witii reference to the eirciimstanees '7(\--.\ls(> in simple eontrart-

an aironi may contract in bis own name, without diselosinir liis

principal, in which case no r|ue-.tion ari-e-; a« to llie parly mi tb

'imjili'

'intnintK

Nn|l-llil«-

cIi.Miri' of

]iiiiii-ipiil.

(:1 H'A./.-v. (((!,/. ,'(170:> .1; T. T{. l"'..

(.- ;•.«/. P.11HT.. n.ite. ii..Sr,t. 11.

ih ((///» V. /;.'(/, iSiri , V' KhsI. 142.

;«• /,'- U'hii'i'i Mssti), ."i,') T,. .T. C.
.'540; Wl cl.. I> :i'7.

Ill' Apil-iiiii V. /;.)./,• 'ISdi , .j Kii.^t,

148.

If] rntt.m. L. ,1 , Av n-i,,ii,>, I8MI1.

S5L. J. C. ,',40; :(j rii. I). :i:iH.

(/" TiMrilwi.kc. T.. C, M.l.h.ll v.

Sroi. iT.'i.'e. 'J v.», -111. ('<;'>. S''«i V.

/r-.'i." !sjl . <i Mini. I. .'.(1.

-/ .!/../.'.« ./ V. A'-/"', is-.l , 'j:! L, .1.

C. r. .Vl ; 14 C B :i'.i'i
:

•V'"'/'/ v. hJt-n
iscj . ",l L. .T. <'. V. 2i;ii: 1-.' <•. H.

N. s. :;;!.

1 r!,^4.r..'. V, V:!.>- iK.-.r, -,'1 T,.-T.

('. STU; 9llii. ISS; M,il,„Hfi V. AV//.//

(\sr,i , j.t I, J, c. I'. 1 : 1" r. li. ;)!•().

Sc.' p',^'. p. ;i4i>.
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lace ol" tlio contract; but tl' principal luay bo entitled to iiiter-

vonc to claim the rights of tlio contract, and may bo churgid with

tho liabilities; except with bills of oxcimnfjc and proiiiissorv notes,

which b\ the law meiciiaiit, now conlinucd by statutr, are

restricted in their elloet to tho persons appearing to be parties on

the I'acc of the inslrument (ij. Thi^ non-ilisclosiire of n prin-

cipal is in general iuiiiiatorial to tho validity of the eonlr.iet: but

it may become mat«riiil by tho special eircumstanccs of tiie case;

as where it is known to the contriictinu' aircnt that the otlirr piirtv

has a ])ersonal objection to dealing with his principal, or tlcit ho

has special intention of dealing with himself as tho apparent prin-

i>i])al !/i\—A misrepresentation by a iierson that hi> is contract-

ing for a principal, when in fact he is acting for himself, may Iw

material: as where tho other contracting partv !ia8 a set -off asainst

the supposed ])rincipBl which induces the contract'/): or where

a solicitor purchases from his own client under n representation

that ho is acting for a third party (m). But where the ])er-

sonnlity of the contractimr partv. is not a material ehMnciit in

inducing tho contract, such a misropi-esentation would not affect

its validity (w)

.

It is a ueneral I'uie tliat an agent cannot delegate hi-< authority

lo anothci without a special authority to do so. as cxprissed in

th(! maxim ' dolvfjola palvxldif iion potent (Irlii/aii": and this

rule applies strictly whenver the agency involves a trust or dis-

cretion in the agent, for the exercise of which he is ])er~onally

selected (oj. A factor or brokrr employed to -ill L'oods for his

principal cannot delegate his commission to another: and a .sale

by a sub-agent would be wrongful and void against the prin-

cipal, who might recover tho gootls or their value, without regard

to any dealings between him an<l the original aL^Mit '/>:: or he

might allirm tho transaction and claim any jnolit made by the

sub-agent, beyond his projier remuneration and chargi's U] .

;i* See/)ls^Pt. II.,t'liaii.lI..So(t. II.

Jt' Siinlli V. Whfutnoft {1S7S), 17

L. .T. C. 74.-.
; a Cli. n. JW.

7' llnilllnll V. ./<.)»» iW'uK '27 L. J.

Ex. 117: i II. &N. M\.
{)„: I'lilihi's Tnistn- V. r,aiil (1880),

fl.") L. J. O. SSI : :i.i ("li. D. .^on.

i.l l-'Miuis V. (;ir,„l„r ll.oi-(t) (lS'i!»),

1 Rnss. & M. 8:i ; Smilli v. Il'hivteinft

(1S7SS 47 L. J. C. 74f) : 9 Cb. D. 223.

Sw <inti\ p. I'.i.

r.^ f.v> V. r,>,>,;,ii ,is;;7\ r, L. ,r. Kx.
114; 2 M. & W. :is,->; //-// v. IMU
(!su7), (KJ L. J. r. :)'J7; (1«B7 I Ch.
1)63.

(^' r„rl.,;m V. Irl.ini ISi:!'. :i M. &
S. ;101. !i. ; Ufiidirson v. IlnrH'WuU
(1S27;, 1 Y. A: J. 3»7.

'</! Ih' Ilmsthi- V. All ls7(t . 17 L. J.

C. 387 : 8 Cli. D. 280.
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Bui il' lliu agency involves no i'xorLi>o ot discretion and il is

inimatciial wlietliur it be done by one person or another, or it' tlie

nidiseretionury part of the ageney is ixereised by the party to whu

it is entrusted, a mere aet, as tlie >ij;aing of a nimii', niiiy in

general be delegated to and ixjri'ornied by the band of another; as

where a creditor under a coi:iposition <leed lelograplied to bis agent

lit. II.

.>KCT. 1.

A^i^'iH'jr not
iiiviilving

disi:rction.

A.t of

HiL'tiin^r.

to siirn the deed, who in tu n reijiiired bis

hii.'nalure was held tobelliaiof the prineipa .\nd

it. till

an airent

having authority to draw bills or notes may direct anotlicr person

to sign the name of tb" prineii)al ui)on a [lartieular iiistrnnc iit of

that kind :,« .—A statute may re(|uire a personal signature by

the liand of the party himself; as the Statute of Frauds Amend-

Si iitutory

ait».

it Act, 18'J8, s. (t, whieii rei|uires that any rei)resenlal ion made.

•ruing the ciiaractei of another sliadl be made in writiiiij

i:. "d hy the party to be charged therewith '

(/

esiricted by statute a ]>arty may

lUit mile

siirn bv an ajjcnt iiv the Ljc nei'a

rule ot common law («)•

An agent employed for a |)artieular businis- is impliedly

authorised to iMiiplov sutb nualilied >ub-ageiits us iwo u;eiierMlly

re |uired in that ixisiness; as tlie brokers or auctioneers iiMpiired

in selling dillerciit kinds of ])ro])erty. stock brokers, iiisiiraiieo

biokeis. valuers and the like; and in such case 'the siili-aiicnt

bcioines as responsible to the jirineipal for thedue dischargi' of the

duties of bis em[)loyim>iit as if he had been appointed agent liytlie

principal binisclf ' ./• . But the principal cannot cliart;(. a >ub-

aueiii with money reeeivetl to his use merely by reason of his

haviiii! received it to the use of hi-, employer, whose dutx it was

t(i account for it as aueiit of the pi-incipal // . The sul)-aeent,

after notice of the principal, <'aii acquire no ritihts agniii>( the

ni;ent in derogation of the rights of the ])rincipal: us a right of

fiet-oh against tbi' agent (r\ But the siib-airent retains the

rights incident to bis employment as niraiiisl the principal iiot-

Kinploymeut
ol Hiib-agent.

!/•) Juhiisoii V. Asrnlmi (18()f)),.^S I,. J.

K.x. 76: L. K. 4 Ex. 1(17. Sw llnwn v.

r„mhH (1800), 60 L. J. Q. ]i. 38 ; isyi)

1 Q. B. -IM.

i-v) l.„r,l V. IMI (1849', 19 L. J. C. P.
47 ; 8 V. H. C'.;7.

't\ Svifl \. Jfivth,„-i (1874), 43 li. J.

Q. B. :.li'; L. R. 9 Q. B :iOl ; Hirst V.
»'. Itidiini Viiion Ilk. (IflOU. 70 L. J.

K. B. 828: (lyiU) 2 K. B. ,>t:ii.

," !( n'hitle,, nsSG), .1.-) L. J. C.
54(1 ; :i2 C'h. D. 3.17.

(.< I'd- nil-. Ilr llmsclir V. .lit 1S7S),

47 I.. .1. C. :iS7 ; 8 Cli. 1). :)10; /'«"r«

V. EfDii .lui,f> .(• <•(,. (1904'i. 74 L. J.

K B. 11,); (I9().')) 1 K. B. It.

ill) Slrphinn V. ISnileiKh (18:12), 1 L. J.

K.'n. -,:>: ; H. &• Ad. V>\. S,.p ,\Vm!

/,,llnl„l 1.1111,1 fn. V. Il'utyi.ll :1881 ,50
L.J. Q. B. 4;i3: 7Q. B. D. 374.

fc) Cnhill V. llnicmi, 18.')7). 26 L. .1.

V.i'.lh-i: ', V.ii.'S. S. 106; JlMied
V. M,isp<,>i.s (1883), ;)3 L. J. Q. B. 33;
8 Ap. C;i. 874.
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I'AET ir. withstanding the dealings between the latter and his a<?ont; as

the lien of an insurance broker for premiums and uominissions

upon policies eliected bj- him, which cannot be defeaicd by pay-

TruBtees Hii.l ment. of the priucijjal to his agent i,rt).—Upon the above prin-
ex.iutorH.

^j^i^ trustees, executors, and persons iilling similar ollices may

employ professional or skilled agents to do all such business us

re(iuircr such agency; they are allowed to charge ])ayment of such

agents in account, and are not responsible for their defaults if

Directors. if properly eii.ployi>d {h —The same principle applies to directors

of companies. They may execute the ordinary business of the

company by properly ijualilied sub-agents; but they cannct dele-

gate matters entrustcxl to their own discretion, as tlio allot ment

of shares ic; or the buying of shares in the company (/); or

the making of calLs and enforcing forfeitun^ for non-payment (rl.

company.

F.ii'tur.

RcvoKitioi, ..f The authoiity of an agent is in gem-ral revocable liy the prin-

Hgevry.
pjpj^i .,, .,,1^. ,j„n^, l,|,fore it is executed (/,i. ~Tlie authority of

a faetoi iiitrusleJ with gcxnls for sale may be revoked at nny time

before the uoods are >old. and tlinugh the faetor hii- made ad-

vances to his prineiiini; sutii advances entitle hiin to a lien, but

do iiol render liis autliority irrevocable, so as to .justify a sale

aaainsi tiie oider> of the principal upon his default in payment;

unless the advances were maiJe upon an exjiress agreement to that

effeiit (// . -Vnd a factor, after revocation of his authority,

ccux's to be an agent intrusted wiiii good- for sale, so as to Ijo

enal.lixl to make n viilid ]de(l<;e of the trood* under the Facti.io

Act A . It lias been .said that where ,iii auctioneer, acting

imder tiie autliority of an undisclosed piiMeipal, advertisis land

or houses for sale "'without reserve.' he ini])liedly undertakes that

he will knock down the lot to the hiiriiesf Imiu'i fiih bidder, and

will reject any bid made, to his knowledge, by or on beiialf of

the owner, and that if the prinri|ml withdraws th- nuetioneer's

Auctionet r

{(i) F:sf„r V. Si)iit/i IST'.i , 4S L. J.

Ex. 411 : 4 Ap. Cu. 1.

A- sjieiiiht T. diiiiii issr, •'>:' L. J.

C. 4iy; n'Ap. C;i. 1: //. .'//»;• 1SS4).

2('. Ch. D. 2:iS: /.'- llluin/./! (18s8\ ,->7

L. J. f. 730: 41) Ch. D. liTll; A'-' II',iH

{\SW:. :>» L. .1. C. 7i:i ; 42 Ch. I). 074.

lA !!u!!::rd'y r.-e- 'IS';''' . L. "R. 1 f'h.

561.
(,('i (iirtiiii'l's m... (1874 , 4:! L. J. C.

588: L. R.flCli. CIM.

ir) I'Mtl ,iiih->i\ nise 18H0', .10

1(17; 10 Ch. I). 081.

(/] />,i..,'»."„• (i«lo), SO
'//^ Sni'trt V. Siinift't-s (1848),

C. r. iiS: .I ('. 1?. 8i).-i: ]l,-

IV «t 18(55), ;t Moo. P. C. N
Scx' ChiiitH'ik V. Snihyhiiytf (1

T,. .T. C. 4(1!).

(/,) Fiinilr. V. Moiili.1 (1869).

C. P. y > : L. R. 4 C. P. 1)3.

p. 360

I,. J. C.

.. 8'J a

17 L. J.

f''ilH(JS

. S. 1

861),

V.

-.8.

30

.•18 I.. .J.

Sec pott,

k
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autliorily he is bound to indeiuuiiy thu auuliouuer against any

liability I'or damages to a bidder who has iueurred oxpuiisos by

reason of the advertisciueiit (,<;; but thu ivvocutiou is valid

against a person buying \viti"jiil notice of it \^kj. it has been

doubted whetlier a ptiBou can, alter a lot has liecn knocked down

to a biyer, revoke thi' autiiority of tlie auctiojiecr to sign a eon-

tract within tiie Statute of Frauds i,/y; but this doubt scims to

rest upon insecure foundations, for thi^ sale is coniplclu by the

fall of the hammer {mj, and the auctioneer is as much liie iigont

of the purciiaser as of the vendor for the purpose of signing tiie

contract ',jt;. It would be possible, and in one view more eijuit

-

able, to hold that from the fall of the liamnKr there «us u joinl

authority by seller and buyer to (•om])ly with the statutory re-

(|iiiienien1 of signature, which is only a<iUeslion of pmcedure -. ,

and that this authority could bo revoked only by a joint

Hut u vendor who oilers land for sale by j)ublic au< •ni r

conditions which provide that the hii^he-t bidd. r -hull be the

])urchaser, is liable in damatres to a ineinbei- of the public to whoiii

the jiroperty has been knocked down as the highe,-t bidder, if he

refuse- to allow that person to sij^n th.' contract u/ . An nL'eiicy

is alxi ii'Noked by t le ])rineinal S' Uiiig the goods or subject of

affeiie\ . (IV otherwise di.-|iosiiiL; iif tli'' bii-iiiess in which the aiient

is employed (r)

.

"Where ill] iiL;ri'"!iieiit i- <'iileie.l iiilo on ii >iillii i"ii1 eou-^idera-

Ca. II.

.Sect. I

-iiiji (iiiiliontx- 18

ulhority eoupld

Authcirity

• ciiipliil with

tioii, wlieivli\' an ;iutliorily is iriveii loi' tic piir|M>~e ol sei'iinng i„turi..-t.

some lieiielil to the donee of tli<' iiulboi-ily. i

irrevocnble. 'Phis is what is iisuall.. iiieant In ;iii

:

with an inter(>st. ii:id which is ( muiionlv said to be irievoeable.

But thi- dortrine aiiplie> oiilv to cii-e- wli 're the iiiithoi'ifv is

given for the purpose of bi>in<>' a -eemity. or as a pail of the

security; not to cases where the anthoritv is uivcni iinlependeiitlv,

and the interest of the donee of the iiuiiioiit\- aii-es afterwards.

I //'m,/,,,.- r. //«,,,.-.), ilH.-)ll, 'JO L..T. {ii If.,,.!, y. II if'.lifr.--. ISlKi. 7 Ivint.

Q.n. M: I ¥.. k v.. 'Vr,; M,ih;,r„;v. .ViS ; >.«)„., (•>•.« v. //--'<< ISil'.i
.

_'

/('.,'/,,/ iss:. . -M L. .T. Q. H. •!:'.• : i: I? Taunt. :iS.

.V S I'jii. .,' ?,«.•.(.. V. /;...,„ n-iOi, .-jS L, .1.

;/ Mivitr V. Ji<ick (1.S4R , M,Tv. Q. H. Uil :
•>• Q. H. T). :i'>:.

I4:t: U'lfi-hiry, ll.irrisoii IS.V.i. -.'(i L. .T. ,' i S, .• ./„^. |i. :n'i.

Q. B. I-'O; 1 K. & K. 2!''i. •/ J''lin-h,n \. Il;;/r. ISiMi , US L. .T.

ilj /'."/ V. »>7,'.« (18f.l\ :iOTtciiv. -.'iO; C. l-'."> ; lS'i;i; J ri,.' 7:1.

B<l/ V. //.///.. 1«!I7), fi(J I.. .T. C. Mil : (r) Uhwl,: v. /.rn;,,,,/ !]H:r, . 17 L. J.

ilsii") 1 Ch. (i(i-.'. K.\. o'.ii. ; 1 A(i. Cii. 2.'iii. Sii- 'i././.».«,

(m) Vii'Kiev. r«ir M7.S0.,•ST. K. I4S: I.lil. v. X,h„>i '190.')>. 74 L. .t. K. B.

Siilo ..f CoihIs .\<-\, I8SI3, s. .iS. 43:1 ; \wr< A. C. Iim.
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Pan II.

Notice of

rerocntion

.

Revucatidii

by death.

uiid incideiituUy only. As tor instance m the cusi- ot goods lou-

.signed to a factor for salo. That coufurs an implied iiuthoiity

to aell. Afterwards the factor makes advaacos. This is not au

uiithority <ouplotl with an interest; but an independent authority

and au interi'st suhseiiucntiy arising. Tlie makinjj- cf such un

advaufi may be a j,'ood considi-ratiou for au agn-eaient tlmt tho

authority t<i se!' sluill be no longer ri'V0cal)le; but sucii an cllect

will not ari.se independently of agreement' (s;. But "'if u prin-

cipal employs un agnt to do a legal act the doing of which nuiy

in the oidinary course of things put the agent under an obliga-

tion to pay mone\ to another on account of his priiiciiial; and

tlie agent before revocation acts upon the authority and incurs

the oblij^'uti'^n. the aiitlio.ily ceases to be revocable "^Z.

If the iirincipal has represented that a person is his iigent with

aulhoiity to contract on his behalf, a* mav imppen by an hnliilual

eoiir.se of dealing through such agent, he cannot etVeetually rivoko

the ii!.'-enc\- as against ])ersons with whom he has so dealt without

"iving them notice of th(> revocation: and he may be bound liy

their dealings with the agent continued after revocation of tho

agency but before receiving notice (*r. Upon this i)rineiiile a

I'et'ring jjartiu'r may b(^ eslopjietl from denying tiie anliiorilv of

the cominuine- partners : bind him by t'ontracts with customer.s

of the lirm v ho have n.; notice of th- dissolution of jiiirtner-

shi]> ^.r : and a master who has aoerediled a servant to ;i !railes-

man to order goods in his name may be Ijuhlc for on'.ers given to

tho tradesman before notice of the invocation of tlw authority (//).

So where a ship i* sold durinir a voyage, the master mav bind the

new owner by rontinuiiig to act under his prior orders. tiioiiL'h

thev are of an i>\ci'ptioiiii! character, until he has notice r*" he

cliange of ownership (2)-

The authority of an agent is revoked b\ the death of the ririii-

cipal unless he is ajjpointed on terms which extend his riirht to

.v) I'll- cur. Siiiiiil V. .SVdc/rti'c I'lS-lH),

17 L. J. C. l". i.W ;
.> C. 15. '.u:. See

YiD'S V. //.yv-' (1S'.(>,, 111 L. .1. ('. P.

180; II (,'. It. ")ll : 'J'iii/lii> V. t'hmic

(IH.-.l), 20 L. .1. C. I'. i:t:: 10 ('. B.

744; Frilli v. Fiil/i 'I'Miti . T.l L. J. I'.C.

60; (19()ti; A. C. -i.Vl.

(t) Hawkins. J.. Jt'Vil v. Andnnoii

(issj . :vl I, .1, li H 214 ; 10 (i. B. D.

107 ; attd. 1SH4;, .>:) L. .1. Q. B. .^VJ :

13 Q. B. 1). 77U; now overridden liy

Gaming Act, 1S1<2. s. 1.

h) Ti'ltiitl'IH V, /,«*/(> IS40 1, !*

Q. B. lii-'i; II A. & E. .)S9: I),

.\miH (lS7'.i;, 48 L. .]. Q. B. "

Q. B. I). 001. Sw liuillemiit'gtiisi

'^ .T. C. :!2J ; JS Ch. 1). G:i4.

(j) See /,«*?, p. a7s.

[If} See ffH/c, p. 317.

'z) Mtrt'iififilf iinil Kxchtmin 11'

(lliiihli.m- (isiis , 37 L. .1.' Ki.
L. R. 3 Ex. 233.

L. ,1.

(" V.

lil : 1

lss.'>),

«/, V.

130;
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uct beyond that period (a; . Thus a surviving partner canno:

bind tho estate of a docoasod partner by a contract taking oiloi i

after tlit' deatli (/< . Thi' authority wiiiuh a wife may huvo in

the absouco of iicr husband, to ploiJ;,'o his credit for ncimssarit

-

is revoked by his death; and the oxouutors of tho hu:!band arc not

liable for necessaries supplied to the wife after liis death, though

befori' notiio of the dcatii had been received c , So u contract

of employment or service is in general lovokrt! by tlie death of

either of the contracting i)arties. The retainer of a solicitor is

revoked by tiio death of his client; and he eannot claim items of

costs incurred after the death, thoUi:h in a pendin<,' suit and

without notice of the death ((/;. An i'nirai,'eiiient by a lirm of

two i)arlners of an agent in their business for a term of years was

construed to be subject to the condition that th(.> parties should

so long live, nnd was held to be discharged iiy tho death of one of

the |)artnors, and the conse(juont dissolution of the lirtn ^e).—
W'heic a jierson was em])ioye(l to sell a jiicture for the owner

U|)eii eertiiin terms of remuneration and the owner <lie;l Itefore

tie >iili was elVceted, it was held that th' employmeMt was re-

Mik''il. anil thai by solliny after hi- ileath the aireiit could not

entitle hitiiself to claim thi' stipulated remuneration, though ho

MiiirliT make a claim for tla; value of his siTviees, if iji' adininis-

tratorof ihede(cas;d owner adopted ami eonlirmeil thesale / .

—

At law an autlioiity coupled with an interest, nil houirh irrevocable

nuulinj; tlii> intoirst, was revoked li\ ili>ath 7 ; but in ec|iiity a

power of attorney which was given as pari of a s'curif\' '"or ji

debt would bo irrevorable as lonij a- any nii)iie\' remained due,

notwithstanding the death of the d -blor (/(\

The authority of an airont is also revoked by bankruptcy of the

principal, vostiniir all his )iroperty in tiie trustee from the act of

ba!ikruj)tcy; excoj)t as to dealinps with tiie airent w itiiont notice (jI

an net of bankruptcy (j). So tho liquidation of a company an!

I'll. II.

SUT. I.

K. vc until 111

liy bank-
ni].tc'y.

'! Mn.'kllqiil V. JM.'ilMH IH-J7). I

Bin;.'. 4M,-) ; khl.l.ll y. 1-;,H'// 1S.->7';. 26
L. J. V. SIS; :{ Sm. vt a AiH Sri.i

iioti''i(\ Siiinrt V. S,iiii/,irs (Is4s\ oC. B,

917; »'/...»%. //«//)./• lyiis), 77 L, J.

C. (il)"
; 1 ii,s -J Cti. .'i7rp.

'i'! /.'.";•/ V. Mil/.r V.WV. :i L. J.

K. n. III.'): l9o:r 2 K. I!, 'il-'.

. !:',i<l.'s V. /•/«• ' 1SJ9\ 7 L. .T. O S.

K. I?. 211 : 9 R. >^- C. 167.
' r-,-' V. /^v/ ass9>. w L. J. Pivt'.

. 7V.</.-.,- V. .SI,'Tl,n;l [^S\ , -W L. J.

Ex. 297 ; r> II. .t N. ;i7o.

(
/': Cffiiifhitinri V. ir-''i'/f'"ni (IH')!;^

21 L. J. C. p. l.i; I'j C. R liiit.

(./ ir'/t.-iii V. h'hi'i (isi.i'i. 4 fainji.

272; //'I-.7, V. 7;,;/„« ,/ fls:U), 4 L. .1.

\. n. IS; 2 A. & K. .-ii;''.

:).) S,„„„„,-Y. S,„„/,l„„.l.-.'l<:i-2
, 1 Y.

i-c. 0. :. :-;9o.

. i:., ,.. Si,:rl,„! 1S72'. 41 T-. .T. Hk.
49; T,. K. 7 Cli. ..:il ; M-i,l.„;,h v.
!!„..i ...il.nn. ; issii

.
].", cli. n. lejij. fJ,.(.

r.lhi.ll V. /•»r./"./«./'lSsl .
,-,1 I,.,f.P. C.

1 ; 7 Ap. Cu. 79.
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(ho Hi.pointniont of liciuidatois nnok.N the authority of the

.lirectors(fr); luul the bankruptcy of a partn.-r ilissolveH tlio i.urt-

iiorship and revokos the authority of thu partner to ii.t for tho

lirm (/;.

According to tho above principles a power of attorney under

seal, as being a mere autiiority. is in general revocable: but wliere

it is part of a security for money or is given to eft'ertiinte a mh urity,

being then coupled with an interest, it is not revocable (w> A

power of attorney given by a debtor to his creditor authori^ng

him to sell land in discharge of the debt is not revocable, because

an authority coui)led with an interest (w i . The Conveyancing Act,

1881, s. 47, protects "any person making or doing any jxiyinent

or act in good faith in pursuance of a power of attorney " from

liability by reason of the donor having previously died, or become

lunatic, or bankrupt, or revoked the power, unknown to sucli per-

son; but with a reservation of any right against the payee of

any person interested in any money so paid (o). .\n(l by tlie
( 'on-

veyancing Act, 1882. ss. 8. 9, a power of attorney i,'ivi"ii for

valuable consideration "expressed to be irrevocable," and ii power

of attorney "expressed to be irrevocable for a lixed liiin' tbi'rein

specified, not exceeding one year from the date," in favour ot a

purchaser, sliall not bo revoked by the donor, or by the dciith,

marriage, lunacy, or bankruptcy of the donor.

Indemnity A principal in employing an agent is impliedly bound to

of agent. indemnify him against all payments made and liabilities incurred

by iiini in tiie proper execution of the agency {p.; but in tlic case

of a solicitor any disbursisments included in his bill of ( osls must

have been in fact paid l)efore the delivery of the l>ill, to entitle liini

to recover them against bis client (7). And a principal nuist

uulemnify tho agent against liability for acts not in themselves

necessarily unlawful, and which the principal lias api)arenl

('. Ihlilhiinii's cii»r (1K81\ U\ L. J. C.

.Vi-i : M Cli. D. (134. Sc.' .V///.-« V. Xeir

lln^l,,,, Ciclr („. WXi). (i'J L. J. C. -20 :

(liMlO) I Hi. 4;i.

;/) TIlo Piirtiiiri-liip Act. IS'j.i, s, :i:t.

<l,i) (iMIiiiiii V. Didh'nii (1H07), 36 L. .1.

C. i05 : L. K. ;t Kq. 404.

'„\ l,;i„«,,„ V. M„rtnH ilKo(l), 8 L. J.

U. S. K. B. ;!i;i; lit B. A: C. ?:!! ;
'•"-

mirh'nr^ mm (I SUB), iio L. J. C, '.102;

U8M)2Ch. 643.

,'/. Si'p Mntiiiil rrontliiil •"<"

milhn (IS.HU , .'i'J L. J. P. (,'. 22

C.i. .VJ6.

p) Stt? "'</*', p. 'il. i^rc //''

liiti,-ni(lii,iinl lluy^r .1,/nir,, 1

L. J. K. B. 'JO; rjll3) 1 K.
Hi'diDi Iri'ii ll'tn-ks V. t'liriirxs

{

L. J. K. B. 83; (l'.»ot;j 1 K. B.
/..;\ S::;!.-/ V. ^tfitflU !'.*0H\. *

K. B. "h ; 1&US;'2 k. B. .'iio

. V. !/«.-

; 14 Ap.

ll,r,-, // V.

1102 , 72
Ii. 270;

1900 ).
7.-.

. 4!l.

" 1 .. J.

i
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authority to aiillinriso: hut tlie lai'wt is not iiitilluil in :in iinliiii

nity ii> respect nl' wrontrf'nl nets, where lie is u joint nroiii.'-

doer with his ])rinei|>;il r . So the revocation of iiii asrency iitijxiits

nn implied proniiso to pii\ coinpciisation for services under if as

hHvin<r hecn rondereil at the rei|iirst of the principal (s); and liic

principal cannot revoke an authority under which a liahilily has

hcvn incurred, in I.reach of hi;< indonmity (/'. If an ajjent is

char<;ed ])ersonally in an a<lion for ;hi act done in pursuance of

his ajjfoncy, ho u\:iy si'rve upon his priim'pal a ntdiie of ejaitn to

inth'iiinity, and tlier'l)\ make liirn :i puiiv to thc^ proceedings

under the Judicature Act. Order \VI r. IH^ii).

Ch. II.

.Skct. I.

Whenever the act of the agent is autho/ised hy tiie leinis id' his K\(< ution of

llfclll V 111

fr.iiid of
appointment, it will hind the principal in fa\our of ,ii! pirMjim

dealing in good faith with tiie agent, althougli ln' was acliiii; in |iiiii.ip«l

his own interests and not in tliose of his principal '.r . lint

"any surreptitious dealing iK'twcen one principal and the agent

of another principal is a fraud on tiic latter, and entitle- him to

avoid a contrail made through sm h ageicy (//^ . Where a com-

pany contracted for certain works to be done under the direction

and certificate of their own engineer; and the contractors Mii.'aged

the same engineer without the knowledgeof the company to do the

works: it was held that the eonqiany might recover hack rnoney

paid under the contract as having hiM'u ohtaiiied hy fraud 7..

And any contract made with an agent on his own ic • ount whi'ii

tends to inlluenee his execution of the ajj-emy is \oid , li'^ing a

fraud on his principal («).

"An agent cannot ho allowed to jiut himself in a positmi, in i>i-,,tit- .f

which his interest and his duty will lie in conllict "; and therefon '"'"y-

any prolit made by an agent in the execution of his agency nmst

be accounted for to the principal (?/; and a suh-agont is under a

-) Mirniwf'ither v. Xu;iii ;! 71191, 8
T. R. isi;; 1 Sm. L. C. -iS;! ; .l,/„m.-ni,

V. .I„yris lS'i7 .
•> L. J. (). S. C. P. lis ;

1 Hiiuf. :_'.

\) .Sec inif'
. ]», :if).

') R"''l V. .l„/,r>'ii {1881 , n.', L. .T.

ij B. .^34 : i:! Q. li. I). TT.i.
'"' ll(n,e/;e v. Frmf (ISTfil. l.i L. .1

.

Q. B. i;:i3: I Q. B. D. lilt.

,/•; ifihiii'iu V. ii,inuii,ii I'.Ki.v, 72 r.. .7.

K. B. (;i;2; (I'.HW > K. H. .'I'i'.i; /./..vA

lik. V. I '.iikr .111117), 7l) h. J. K. B. liciii:

,11107) I K. B. 7114.

V; .Tanit-s, L. .!., Vtnuiinii »V .S'. Piicific

Ti/. t;..v. [n-liii Itiihln-r Ifoi/.i (1S7S\,

l.") L. J. V. l'\ : L. R. 10 Oil. .il.i.

(; i'tniitinii ,v .V. V'trtfii' TfK f'o. v.

/„/-,/ A'.,W,-r ;/'.../- (187')
, 4.) L J. C.

1-J! , I,. R. in <'!i. .Jl.5.

./ ll^iii-DKllnilw I'li'/nrhl /<.(/ M878),
17 I,. .1 (i. B. .V)4 ; .'i (i. n. n. .Vis.

/i Ciiinis. L. I' , J'iii/;,r v. Afi'h'riimt

ls7r. 44 I,. .1. e. 42.->: L. R. 1" Ch.
US. S(>i' Itr /{iiy/iiiii niiti lliir EraiiH

lliMil'l, 71 1.. .1. f. 174; luiiji 1 Ch.
70.').
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l'»ut U.

Customary
allowaQcen.

CoiiimiAMon

or profit on

Bill's.

PKiNCII'AL ANU AWKNT.

Biuiilar liul.ility (c) A gratuity given to u.i ugoat for the

|.ur|.ow of inlluuiuing tlio execution of li.s .igeney viHutcs a

foi.liu.t8ub8e.iuoiitly mude by him, u. iMiiis; pr..»um|.liv.ly made

undei- tliat iutluon(«(«/); uiid .i grutuilv to .111 ..gout ufU>r tho

execution of tho agency must bo ucec luted for t.J his i-nncipal; as

in tho ca»o of an agent or «'rvaut euiidoyed to make i);iyment9

accepting a discount or present from tho creditor ^e). And where

an agent in breach of hi8 agreement with his principals ul.oact.-d

for trade rivals, he was hold liable to account for prollls mado

by him upon the sale of good> longing to tlio trade rivals,/).

If an agent receives a secret commission from tho other contract-

ing party ho forfeits his right to commission from his own prin-

cipal (</); but not for a discount or commission paiil to him

incidcn^allv and not by way of remuneration, allhough ho must

account to his principal for tho amount received ,/>) •
If an agent

stipulates, with u contractor for a eouiuiission ui.on (he work to

1)0 done for his principal, ho must account for the cinmission,

and it is good siound for his dismissal (/).- Hut an agent is

eiililled to retain for his own u,t> allowances which aro cus-

toniarv in the business and known to tho [.rincipul as u reeognisrd

mode 'of reinunoratiou: as the customary coimuissions and dis-

count received bv an insuiaucv. broker in dealing with under-

writers i^A). I5«it it is for tho agent to establisii that the charges

which he claims under this head were known to his principal and

apiuoved by him J).

Upon the same principle, where an agent employed to buy or

sell for his principal is paid a sum of money or commission by the

other party ui^on elVecliug a siile. the primii.al may chum the

money froiu his agent; or he may avoi.l the sale as fr.iudulent and

recover back nioiicv which has Ixx-n pai.l undi'r it [m): or ho may

((>(>), ,.> 1.. J. L. ,.s.
,

/•, j„;,/,M,«v. /.•.«,/' v(l!"is, TTL..I.

i\ I ! „: V /;.„„w-./ 'I'jii:; , TJ k.'b. '.to4: (liMiV' 2 K. B. .Ml: »"''-
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»ui) tilt) oj^cnt and tin; othor party, jointly or wviTuliy, to rooovcr

daniiiKcs for tlic i'mud in induiinu: tin- sale, or tlu' sum ii; I to -

bo paid iindt-r tlio corrupt bargain jt). In such caws tho ai,'int

becomes indebted to his principal for tlio money rcc(>ivod, but he

cannot be churgod an trustee of tho money, or in respect of the

investments made with it (o). \Vher«! an agent for the sale of an

estate colludes with a purchaser for tho purpose of si-tlini? it to a

sub-purchaser at an advanced prii«. the iiijent niav be chars^ed w ith

the excess in the priw; obtainoil at the sub-sale (/>). An apent

instructed to wll subject to a reseivi'd price is not justilied in

taking to the poods himself as buyer, without notice to and consent

of his princi|)al; and he may be charged with the prolit of a re-siilo

at an advance (7). So where an agent em[)Ioyed to buy for his

princi|)al sells his own proiM'rty to him at an advance of the price

ul wliicli ho bougiit it, lie must account for the pri>lil /•): as in the

case of promoters and diroctore of cj)niiiunic9 buying land or mines

or other projierty for the purpose of selling to the com|)any at an

udviinced price s).

Where a dircclor or promoter or agent of a cnmpany in noifo- I

tialiut! a purchase for tho company aci'epis from the v<>ndor pari ).'

of the |)rice or anv other iMMielit, whether in money or in j>aid-up

shares, he must account for tho value to tho comi>any f). And in

such case the whole transaction is fraudulent and uv.iy Ih>

repudiated by the company; and th(> promoter or nirent can m^ike

no claim for his services »).— Also directors of a coiiipiin\ irnist

account to the company for shares given thom by jirnmnters lo

induce tiiiMn to act as directors (a;): and for calls upon ti'.eir

Cii. 11.

SrcT. I.

•irocf iii> and
riimotci'* of

"lupany

i

'

L. .1. ii. Ii. Jl.-. ; L. K. :> »i. H. JSi);

/" / f",\ l'f',i,\/i/t>f/' S' It'll'/' f". V. It'll f-

m.'„l 1ST7 ,
.-, Cli. D. :!iU.

.,,1 Siiii;„;i V. ill' I- isiii) , i;o I.. .1.

y. n. :i!l; IsiH, 1 (J. H. I (is: (innil

V. iliM t.,;,li,iiil,i,i, Si,uiliC'i'e ISDiJ, 119

L. .1. it. B. I.'>i)
: lolli); 1 Q. I!. .'•.':!.

.,' /.,../,, V. \/„/,/,, a'*9iP). .".'> L. J. V.
o7(i: t.^'h. D. 1.

(
,. Jli,",'i,i y. Eifi.iil ;iSTT . I Ch P.

i:yl.

{'I
Ih /;.(>../,, V. All (ISTS), »7 L. J.

C. :is7 ; s Cli. i). I'sti.

. hiiiili'i- V. llaibfl- MSTS , L R.
8 Cli. .-.li.

»! /,'• Iiii/i'iiiil Imiil <•„, (lS7(i,. 4(5

r„ .1, r. -jr-.i
; 4 <),. n. -.I-,!;. Hw. t-i.l.i.

mil M'liiiiii <;,. V. fimihs 1HS71, Aft

L. J. »'. list; 3'> Ch. V>. 1(10: /,'. (l.

yi.iMii, ,v '„. (is'.p.-) , i;i L. J. c. vu :

(iM'j.-, I el,. i;7i.

/; hill' V. Ui'M'iIi'm I.i'ihtiiii) r.i.

(1SS<)'. .IS I,, .r. (i. B. .•>7:i: •l.\ l^ I!. \>.

HdS; f.i/'liien Iron Cu. v. /;.,./ Iss.;
, h't

L. .t.C. s7i; :i:tCli. I), s...

("I It' ll'lif",'l'l"-l Sirllh ir.lls irn'/.iH

<•,: :iS7(i . l'> I.. .1. C. W\ : i Ch. 1).

(i-.'l. S.-.' rh">i'li'i>' Sritiii,' r.,, V. /liirl-

ill-Ill '1S77 .
4i; L. .1. C. '-.(ll : r, Cli. I).

i'.n ; ll'ii/iiiill V. I'lirli'iH (1S77:, 47 L. J.

C. :;(); (i Cli. T). :;71.

,..) li lliir"/ii\ iiK' (1x77
, 4(; L. ,7

C. :) ;» : .'i < 'ii. I). :iil(i ; Xinii-ii-dl., r„. v.

'-«« issii
, l-.'Ch. D. 7:tS: .U,/.,.„i\

c<« (iss.-> . .").i L. ,1. (!. :i(i. Siv /iV

.\:..lh .(;...;;.;/;.,.; f.. :\s-t]:, ,:] L.J. c.
1-J9: fisivj 1 Cli. ;i->>.

L.
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P*«tII. •hare* which huvi' Iwin paid out of monoy of the e..in|>ttny i,//);

and for prolita made hv thoni in gcttinK off th« sluin-s of the

c(.m|)anv(r); and for |.rolit« from contracts ma.lo hy tlunn with

tho company («i); and for mouoy roooiv.xl from a debtor of the

company to induce tlic director to oomproniiie the debt (fc). But

whom a director is a trust.* of his .jualitlcation shares for a third

party, his beneficiary cannot claim the director's foci, or remunera-

tion which the director has received by virtue of his ofl8oo(c).

Iff) Hi t:uyir_M,i fi>ii. {iH'N), H til. n.

'IHH

:/; r«./!>.- V. .)/.A".««.. (l«74t. 41 I,. .T.

C. 4-.'.'>; L. K. in Cli. '•">
; H'- xt.iiihfuM

iill. Cn. MHHIl:, 4U L. J. 0. IM,

1,1 Alhiiiti SIrrI ilhfl Win Co. T. MnrtiH

\<,:,. ^r^l..i.v. \T.\-, i «'li. I>. '>*».

.'* Mrliop. Bunk V. llriruM |HHI), h

V.\. n. :IIH.

r Itr ll-trr I'mlljiilil Kfl'MWM (1907),

77 I. .1. r. !t4; iVMm I rti. <i-i.
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ClIAI'IIK IF.

l'Hl\( ll'AL AM) \(il,NT

tret. ii.-i'.\uriKH ro I OS iu.vcis ny Mn-.sm.

I'AllK

I'iirfii •• til I'Kiitrjii'ts lit iiL'iht.. Iiy ili'itl »iiii|>l>' I >iitri< I" |)iiii-

i|>:il |.iiMiiM|itiK ly till- iiiiiiriiiliii.j: piirty :!;19

Prin(i|>iil mill uifint L.tli .iintiiictiii;; ]i,irlii". uuiiit ll.ililr \,y

iiKiKr iif truili' ( Ifi.tiiiii til »iif |iriiiiiiiiil .ir iiiftiif ". ;UI

Ak' lit *ili' I'l.titr.iiliiiif
I
iirly — fiiri iirii iniiic ip.il -ilimti r purty

hy iiifiiit wifli i-,..«..r iif li.itiilily ;tl.)

t.iiiliility ii( iiniliii'l'iMil )iriiiri|iiil -riirli'. "f iiriilinilini'il |iriii(iiiiil

-iilHilicatii.ii t itnu li. in wrilin^r liilK .if r\rlmiiif<' ;il>

('.iiiiliti.iiii iif ilKii-u'iiiif iiiiili* li>~il |iriiiii|iiil piiyiiiiiit liy piiti-
c'ipal ill aiiiiiiiit with iiifi'iif :\\\t

runditiiiin of iliitiiiif iiiiili..i'l<iwil priiiripiil -piiyiiiiiit tu ii^ftut

» t-lilf llf lll'lit nf llifcllt untiri' of airi'iicy . . ;|iO

fiitiTviiitliiii llf primipal .liMihiutfi'* liuliility tn aifriit piiynuiit
to |ii iiii'ipiil

,

'

;j,5;)

I'l iii'ipil ailiiiu' 11.. nifi'iit on liis nwii luif .uiit ai^i'iit ilfiiliiijf witli
lii'" pi'iiK'ip il nil liin nwii aiTniiiit

. . ;t;, |

('(iiitrailiiiir ai ii:,'iiit witlimit autlmrity warniiily .if iiiilli.iiily

-!iiitif»i iti a;fi'ii.-y "
^ \ :(.',,-,

Whore a coniract !.* inadi' liy an agent uctiiif,' lor a [iriiicipal tlio

((uostioii arises whether, in relation to tiiu other i)ar»y, the agent,

or tho principal, or hoth are eojitraeting parlies, entitled to sue and
liablo to bo sued upon tho eontract.

With contraels Ly deed inlir parks, tiio parties are determined
oxolusivoly by tho form oi instrument; and it is immaterial that

tho persons named and o.\eeuting as parties are described to be and
act as agents I'or others who are named as their principals; for the

principal can acquire no right, nor incur liability, unless himself
named or designated as a party to tho deed, and unless it is

executed on his behalf with authority under seal («). Thus where
a master of a ship execute's a charter party under seal in his c.n
mime, tho shipowner for whom ho acta, not being a party to tho
deed, cannot sue upon it (6). And upon the same principle a

.<) Sto «,,/,, pp. ;i|(!, :)i7. L. .1. C. SJ : 1 M. i- Cr. 129 : fh,im„au
^/-J.Sc/imA v. Aiiiliiiiiii ilM ij, 1 M. \- V. Smith lVU7j, ;t) L. J. (J. .i'JJ

; (1907)
S. ori; UarJner v. I.m/i/im (ls:iH}, X :2 Cli. 97.

/.2

Oh. II.

Skit. II.

<'imtriiet.H

by iluod.
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Simple
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party.

I'KINCII'AL ANU A<JKNT.

eeilui que trtut caiiuot nuo or be sued upon u bond or .
ovuuaut

mado by and in tho iiuiue of u truHUt. oil lii» behalf (C;.-lu a

dued poll only ojk- party is foiiiiuliy nuiii.d .k* •uoli, and tl.o uovt--

naiiteo is iduntiiiod by the iiamo or d.'sigmitioii .)f tli." p.^ruon fur

whoM) boiictlt the covenant w expre*..-d to Iw nmdo(</}.

A «implo contract in writing expr.'«*>d to bo iiihr partes i« kuI.-

ject to th.. sumo tonstru. tion a» a d««ed, us to th.^ oHV. t of numin«

the parties; though it is not, like a deed, oxelusivo of the nghU

and liabiliti.H of principals not numed in the contrait (.;; •to

oUow evidonoe to be given tliat the party who appears on the face

of the instrument to be jwrsonally a contracting party is not such,

would ho to allow parol evidence to contradict the written agree-

ment, which cuinot be done" (/). -Where a written .ontr.i.t is

not expressly made Inter partes the question wh.ther the ugent

or the principal i« the contracting party is a ipiMtion of eoiistrue-

tiou depending upon the forms and terms of the writing ;
hut a

person who signs a contract in his own name without .|Uiilili.a-

tion, is prima facie a contracting party and personally liable [,j

Ami ••
i>eisons signing a document, if they wi>h to exclude tii.'ir

own liability, must slimv that Ihe.N siiiu lor -..me other perM.n:

and if it is left ambiguous on the instrument, it should beconstru.d

against the person signing '(/.). Words merely describing m per-

son as "agent," "broker" or the like „n- not iilone siilheient to

exempt him from personal liability ',/ ; lor this purpose it nuist

clearly appear that he contni.ts "for" or "on a.euunt of u

principal, and not on his own ae. ouiil {k
,

In the constructinn nf contraets made by an agent f.T a disclosed

principal, the presumption is that the principal, and not the agent.

is the contracting party {V .

" It is more eonsoniu.t to the gene, „I

{r) rie/,eriii'/'« el'iiii' (ISTl). L. R. 6

Ch.M.V „ ,. .

(,/, S.f ,i„ti, pp. y«, 3»0 ;
Murim.

InsuraiK-.' Act, IHOO. »». •>. l'>. Sil

:

HiiMlnhiH.i Miinw I'i'ee. v. hiinn-i)

(mi . M h. J. Q. «• 41"; !•> u- ^
925. , ,

(,) lletk.'„liii V. Ih-iil.r '1 HID. 11 L. J.

Ex. Jill ; '> M. A: W. T'.i
;
atfd. mi this

point """. Iiiii/,! V. Jill/Jill III 'IHIli:, 12

Lj.'Ex. 4W1; U M. Jt \V. ;il.r Sti

pMt. p. ^147.

(/, l;,-,<,. Ihii.li'" V. S,<i,„r (1841),

111,. .1. V.\. l'.>'<: s M. \ W. S44.

(f/i rhiiilttifl. V. MiiiliH (IS'-iii, 21 L..J.

C 's-ti; H;i. ISH; '•.,„/, v. Il'ihui

(IS.^ti , 20 L. J. C. 1'. 1.0 ; 1 C. B. N. S.

l.i:i: I'liii-r V. ;(««>,
•
(ISTO. :i',» L. •).

Kx. ID'.t; L. H. > Ex. 17:i; ir,iil,iii v.

Jloir/i" ,ls7i' . 1 (". 1'. n. .VM.

Ii ( rimniliiii. .1.. /'"•/iii'li' V. 'Imi.ii

isGii , 2'.i r.. J. Q. n. y:i; 2 e. tc v..

602.
- , lliiKiili V. Maii:iiNui. 1S79). 4S L. .1

.

Ex. :i!iS:'4 Ex. IJ. U>4 ; lluiihM,,, v.

h:„ii,H (1SS4S 13 t^ B. i>. s';i :
bun ..*

Ex.-haii)fi' Ai't, 1SS2. ». 2ti.

7 SuHlhiiill V. /!;inlil,/i MS7ti|. 4.')

L. .1 . I'. 1'. <>'M : 1 L'. 1'. I). :i74 ;
(/-.A/

V. UiMiihti.n (l.s7f.. Ill L. J. Ex. 71:

1 Ex. I). :i.')7 : hU v. Ouijliii ,1SS7;. ^K'

L. .1. W- B. 37:;: If- Q. 55. 1>. T"^

7; Liftb-ilalc. .1.. r/iiiM-iinv./)iiir,i/„'iC

1S2'.I , 7 L. J. U. S. K. B. 134 ; » B. .V
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prinoi|)lc of Ib« to roU'r all tiiin«urti(>n-< of apiits t( I'i'iiiripill Vn. II.

nhiig to this

tOllSlglllM'

he I'trty

iici|iiil for

Urtill^ III*

firiiuii-

.11(1 lit

on whoso occount thoy wcri' enlori'il into; '

un<l t

principle it is liolil that ii|>on conlrat t>* with i ani
of tho goo<lii, and not the consignor, is prcoumi

entitle<l to sun nml liable to ho Mini, us Mug •

whom thoy arc rurrii-d by the dirortinni^ of the . m
agent; hut »ueh presiiiniition mcci^arily vaiii >.,

8tancfK(r«). A person nppointcd umlir nocIm. ii(

of tho Fjunnoy Act, 1H!M(, (o i airy on tlii. hiisin.

who huH bit!omo of unsound mind is not |»iTsonally iiulilo for the

price of goods ordered (»). In tin' caHo ol a niilwiiy lonipony
issuinj? tickets for rarryinfj omm tiiu lini's (if other i nnipnniiw, tho

i.s«uing company is pro«umpti\fly ii<;cnt for the otliereomixiniis us

to the carriage over tlnir lities urrordins; to the fnillir arrunge-
monto- and each <oinpiiny, .xo far as it undmtaki-N the i nri vinir, is

prosiimplively u firineipal; whilo the i^-sulng coniimny niiiy also

njipoar expressly liable on tho entire oontract (o). Upon this prin-

ciple an undertaking by a solieitor on behalf of a eli( ut, for some
act to bf, done by the latter, is construed presumptively us c h;ii;,'-

ing the client and not tho solicitor (p): but in the oxen i^e of its

jurisdiction over solicitors, as ollicors of the eourl, the >ouit is not

bound strictly by the hi ,\ ajiplicnblo to • ontrm tuul oliligatious (</).

I

".Anajrent may nmke ;i i ontriut by «hiili he may become jier- Priminal nu.l

Bonally liable, while he still makes it on behalf (,f his principal, so "mtmrHn^
that the other party has u choice to go against citlier tlic one or T'lrtieK

the other; tl at is, tho contract may be such as to make the prin-

cipal as well as tho agent himself u. party to the contraet {rj.

Where goods arc bought by a broker, charging himself iis liuyer

in the bought and sohl notes, both broker and principal are pru-

C. 7^ ;
> Sin. L. C. lir.N

; /;.,/)/. v. AV.(»j«

^l>•i',, :i A. & K. i:iJ; /-i-l.T V. .1/.(.>/,

{18(i.>,, -.n L. J. U. H. 177: r. II. A: S.
411.

I'll Salp iif (;i«>ds Ai-t. lMt3, ». :i-2;

Jliiire, r. IW/: a7il'.> . s T. K. :i:i(l. See
G. ii: It,/. V. /;,/.„/' ' iss.i , ,')i L.J. y. B.
iWil; 16 y. H. b. r.j.-).

I" f'hi.i'/itt'li V. liiilkiilnhnw 1'.)(>S
. 77

I.. .1. K. U. iiiil : I'.MiS) _' K. Ii. iiU.
I. S,.,. y,.i,lkn V. Mil. lh„l. lOl. [ 1 »S0),

!:• L. .t r. r. :ii;i, u c. r.'D. 1..;.

ll'-fi,, \. /. 4- .V.

L. J. »i. B 103.

H'. Uij. (18S1„ ,-,0

):] lluirihinli, V. lI'll/iflMM !lS4.'l), 14

U J. K. B. L'.M. : 7 ii. I!. lli:i; /,-".. v.

.\„/,„h:,„ IH.jJ, jl I,. J. n, B, UU;
IS U B. r,IKi Svr M,n,l„ri,/ \. Maii-li' 14

(1S4H,. Ki h. .T. U. B. 111.' ; U (i. H. 7.54.

{I- Sniiar v. Unit 1S27 ,
f> I.. .1. (). S.

K. B. i;iij; Iti U.Uuinl INi:. , 14 L. J.

K. B. J-ii; J l>c,wl. A. I,. !(1!); /••> /<.

//.//.. ,'l!tli; , 7o L. J. K. B. 'J,il ; (I'JOT)

•J K. B. .5Hil.

'n tW nir. Elfiiiiifr (hxfltschiift V.
i!,„„ ;i.N7:j;. 1-' L. .). y. r.. 1.31 ; l. k.
8 g. B. liis.
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sumptively liable, so that the seller may charge either (n). And

the liability of a broker under the rules of the Stock Kxcliange

does not exclude the liability of his principal (<) • So where goods

are shipped under a bill of lading signed by the master, the shipper

may charge either the mastor who signs tlic contract or the owner

of the ship for whom tlio master acts (?*)

.

Where the contract purports to bind the principal only, as in the

case of brokers' notes expressed in the terms bought or sold " for,"

or
" on account " of, a principal, the broker may also bo liable to

his employer for the duo performance of the contract by a usage

of the trade; as a usage that if the principal is not named in or at

tho time of the contract tho broker shall be liable (»); or a usage

that if the principal fail to pay tho agont shall bo liable (»/).

Evidence of usage of the liability of tiie agont is not inconsistent

with tlio terms of a contract which purports to bind the i)rin(apal;

but evidence of usage that tiio agont should berome linblo instead

of tho principal would contradict suth contract and is inadmis-

sible (z) . And if an agent lias contractiMl in writ ing so iix to make

himself personally liable, evidence of usage in disiharg.' of his

liability is inconsistent and inadmissible (r/j.

Where the principal and the agent are botii liable, the creditor

has the election which to sue. "In general tluMiuostion of ole.tion

can only be properly dealt with as a ipiestion of iml
:

l)ut tliero

may bo cases in which tho act of the contractce in ro-ar.l to liis

dealings with or proceedings against tlie agent, witli full know-

ledge of tho facts and freedom of clioico, may be such iis to pro-

cludo him in point of law from afterwards resorting to tlio jirin-

cipal "(?>). Where the creditor sued tho contracting agent to

judgment, ho was taken to have made a conclusive el.'ction which

precluded him from suing tho principal, thougli the judgment

failed of satisfaction througli tho bankruptcy of the ag.'ul; but no

10 L
(»1 Ciliirr V. Dohfll (1871:,

C. 1". >>*
: li. H. II I'. I*- <»*<"•

(1) Mi>,-li,i,ri-v. ,mn,/l„ii (is4(n, 9 L
Kx. "H; iiM. k W. .^.s.

(«i I'rif.yl/iv V. Firiiir ;lsil.")), Ut 1,

E.\. 17(1: :i 11- A: »'• 'JT7.

(.i-i lliimt'iiil \. I'ltli (ISr'iS). Tl L.J.

y. B. li'.M)'; v.. li. k K. 1IHI4: Flirts-,

iliiihm iiK7i;,4l I,..T. Q. v.. t'.>; L «•

7 (J. B. 12U; lliilihiii.'dH V. 'Iiitham

(187:*). 42 L. J. V. V. iUO; L. 15. S

V. V. 4S2.

;i/) Impriial Ilnnk v. l.Miil. it Kath.

])„<>.» M,s77 , 411 L. J. C. Xir> : f< Ch. I).

I'.t3.

?:•: rrurmim v. I.oder (iSIO), '.I L. ,1.

Q. B. Ki:. ; 11 A. & K. 5Sfl: r,kf ».

(iiKil'n [W^T.M L. J. (J. B. t>7:t; 18

Q. BiU. 70S.

(nl Miiiiif\. Atktiimii iW.\'), (i L. -T.

Ex. 1 1-I
;'

2 M. A: W. 410. Soo Juhii'lon

V. V>h„-in ;iN4n. 11 A. & K. ;")l'.i,

III, h-rriir. I'lirlii'V. W'i7/((im.«o« ( 1S74),

41 L. .T.y. B. 20; L. R. 10 y. B. Mt.
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legal proceeding short of judgment would liave that effect (c)

.

The tiling of an allidavit of proof in bankruptcy against .the

agent, on which no further proceeding was taken or dividend

received, was held not to preclude a subsequent action against

the principal (d); but where the creditor took an active part at

a meeting of the creditors of the agent, and then; was considerables

delay in proceeding against the principal, it was held tliat tliei-c

had been an election to look to tlie agent (c). Taking the con-

tract in the name of the agent after demanding the name of the

principal does not exclude the liability of tlie latter; nor does a

demand of payment made upon the agent operate as an election to

charge him only (/). Nor does tlie taking of bills drawn by tlu!

agent in payment, which are afterwards dishonoured (ry) . But

the creditor may by his conduct, such as is delay in charging the

principal, reasonably lead him to infer that the creditor looked to

the agent only, and thereby authorised him fo settle with his

agont, and preclude hims<>lf from al'lcrwards charging the prin-

cipal (h)

.

(a. II.

Skct. II.

Tho contract may be made with the agent alone, without any

recourse against tho principal. But an agent does not become

liable merely because his principal cannot be sui-d upon the con-

tract ; as in tho case of an agent contracting for the govern-

ment (i).—An agent in this country buying for a foreign prin-

cipal presumptively has no authority to pledgis the credit of the

foreign ]>rincipal, and the credit is to be considered aa f,'iven

exclusively to the agent (fc). And where goods were sold :ind

delivered to the order of tho aijent acting for a foreign priiicipal

and invoiced to the agent in his own niinie, it was held t.liut the

seller could not charge tho principal, although he had lieen present

and assis1(Ml at tho si>lection ol' Uw i,'(H)ils i7 . ('onverselv. the

.\^r4'nt the
Mitle

I'lintracting

INirty.

priiifip.nl.

((• I'nrsl/ii/ V. /ii«i.' flfii.'i), :;i I.. .1. •'> ti. It. I). 114; Ihirism, v. lhiiiiil:hwi

Ex. 17:; ; :t H. & C. 1177. lss.i ,
'.> g. It. 1). i,:;:).

(// flirt'ii' V. ll'lUlilhls;,! lM7n. 41 ;() -'"'W. //l»^/,l»...» ;1S4H
, 17 li. .1.

L. .1. (i. B. ^7: I.. K. 10 (i. H. ..T. <". 1*. :<»! ; t; c. |i. jii(i ; />,<„,, v.

.~ F,// V. r.n>.,i, (ISS-J ,
.V.' I,. ,T. M„r/„i,'iN i\W;),liH I,. J. 1^. H. 1-JO ;

Q. n. '.lit. ;1H(»T, 1 ^i. B. ;>.).i.

(/; (Mr, V. IhMI (1S7I,, 111 I.. J. /)' 7V,.„/,.v.,( v. />„m,,,,„t (ISi'.l;, 7

C. r. .'.'!
; r,. R. <i ('. p. 4H(l. r.. .I. O. S. K. R. l:i4 : !' B. Jk- C. 7s

:

('/) H'hilinll V. /Vinw, 4 ('. B. N. S. 2 Sllli. I.. C. :tliS ; llnlln,, v. //'<//(»<

412. {ls74), L. R. !i (J. B. :u-l.

Ih) Mnrfin'illlf V. f;„iiih:ln'i'lllu [\Hri-i
. lit I'tltnsi.n v. Ii,fjiil,l>,/iii ;1N12), I^l

2S L, ,1. Kx. 7J ; ;i ir. i N. M',0
;

/,,.... Ivir-I, u.; . '2 Sllli. I,. C. ;•>>',
; .IMl.iiH V.

V. H'.i A<..ti ilssii , 41) L. .1. Q. H. M\ : (AiH(faM.7/(nlS12i,4 Taunt. .'>7;t : J Suii.

I.. C. lii.l.
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foreign principal is presumptively not entitled to sue upon the

contract made by the agent, for the right to sue and bo sued are

correlative (w); though ho may bo entitled to sue in respect of

his property in goods or money dealt with under the contract («).

—But it is competent to the agent to contract for the foreign

principal exclusively, without recourse to himself, as by means of a

written contract to that effect (o). In tlio case of a partner in a

foreign firm resident in this country and buying goods on ac(!ount

of the firm, the contract presumptively binds the lirm and nuty bn

charged against all the partners according to the general prin-

ciples of partnership agency (p)

.

In charter parties made by an agent in his own name, it i: usual

to insert an express clause, that as the charter parly is made on

behalf of another, the liability of the cliarteror shall coaso upon the

shipping of the cargo; thus leaving the sliipownor to his remedies

against the principal, or against the consignee of the cargo, or to

his lien upon the cargo; and the clause may expressly provide for

a lien u|ion the cargo in substitution for the liability of the

charterer .n whole or in part (q). The effect of such clause is to

exempt the agent from liability for any broaches ocruning after

the cargo is shipped; and as to broaches occurring before, it is a

r|uestion of construction how far he remains liable. The pre-

sumption is that the liability continues; but by express uiioiiuivocal

terms liability may be excluded foi- all l>n>aches as well before as

after the shipping of the cargo (r). The lien upon the cargo

would bo construed as pn'sumptively substituted for iiiui co-

extensive with the liabilities excluded by the clause of cesser (.<).

And the rule of construction has bwn laid down, that " wln-re the

words of the absolving i)art of the clause plainly show that nil

liability is to cease on loading, it is to ceas(> both as to autocodent

<'„r. r.lbiiiffn- tlf^itlsthnfl v. 'V«v;iS73).

12 L. .r. y.' H. 1.'>1
; L. R. s H. It. 3i;i

:

MM,,,l V. .1/.f./«.«« ISS:)), ;;:! L. .1. Q. H.

3:!; S Aji. C'a. ST4.

(ii) Itiylotii-i] V. llii'diier (IS'iJ, , 27

L. J. C. I'.'iiO; ;t C. n. N. S. H72;

K'llffiil'iirli V. I.'iri' ilNS.i), .j.'i L. J. C.

.5S ; 111 Ap. Ca. (il7.

i.,) (;,;ri, V, K'ftr IS/iG), 2.'> L. J.

C. V. 297: IS (". B. ^1411; Miilmlm v.

]lM(tr (is'.lt). ir! Ii. J. (J. H. 1.

'^(1 IMIuiiiIni V. yiitlall (IS.IS , 2S

L. .1. <'.i'. llil: .>('. B. >". .S. 122.

(./) ]lmiuii>lr,- V. limliuiir (1SII7), :i(!

L. .T. C. P. l'.».^): L K. 2 C. P. 497 :

tirmi V. rvi,r (IS72). L. R. (i <i. B. .•22
;

Ai>7. V. i-uiii (1S7 I , 4» Ii. .). <i. K, ;().'>;

L. H. Ill U. B. .VVi: /..../,, V. "(in

}l,ini,,lHi<i(ii (lf*76), 4") L. .1. Q. B. 4. J ;

1 y. B. i). 2119.

()•) Clin-lnftii>t,i, V. Iliiut'ii 1S72I, 1

1

Ii. .1. Q. B. 217 ; Ii. R. : (^ B. .)09 .

iMl.lKirt V. talk (I.SM;, II Ii. .1. Kx.
10) ; L. 11. lu Kx. l;i2; U'<i.i~/,if v.

,iml,r>u» (ISSO , 49 L. J. C. 1". 4S.> ; h

C. P. D. 171.

(.«) Clink T. IMfm;! (1S91 . «0 L. .T.

y. U. jSS; (l,S9I;'i y. B, 1.2.'.; //.(./.v«

V. W<//ToW(lS94), Ci L. .1. y. B. 714;
(IS9I 1 Q. B. fil2.
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1

and future liabilitios, and without ipftanl to any Hon; but, wluno

tho wonls of the absolving part arc oj((>n to cither intcrpn'tation,

then, without regard to lien, liability as to future transautions is

not to accrue; but liability an to antecedent breaches is to cease

oidy so far as an equivalent lien is given '(<). Where tho

charterer, being the real principal, contracts as agent only, with

tho above clause of cesser of liability, he may sui^ or be sued as

principal: for the clause docs not apply to him in th >, rharac-

ter(?<). And if he claims as consignee under a bil' of lading

incorporating tho conditions of the charter party, the chmse of

cesser is not included, because inconsistent with the l)ill of lad-

ing (j'). Tho clause receives (he same construction in favour of

a charterer who contracts in his own name; and a waiver of tho

lien by tho shiiiowner delivering the goods at his re(|uest docs not

revive the liability as charterer (//)

.

Ch. II.

Sicr. II.

" If a person sells goods, suijoosing at the time of the contract I.iiibility of
t I o

uiidiaclosed

principal.ho is dealing with a principal, but afterwards discovers that the

person with whom he has been dealing is not the principal in tho

transaction, but agent for a third person, though ho may havo

in the meantime debited tho agent with it, he may afterwards

recover the amount from the real principal; subject, however,

to this (|ualilicatioii, that tho .state of the account between tho

principal and tiie agent is not altered to the prejudice of the

principal"' {z] . And the same rule presumptivelj- applies, where

the seller knew that Ik^ was dealing with an agent, but who did

not disclose the name of his princi]ial, so that there was no oppor-

tunity of (iebiting the latter («'. And where the princi|)al is

named, taking the contract in the name of the agent :is party

does not necessarily discharge the jirincipal 7> . -Upon the same

principh' an undisclosed or dormant parlnei- of a lirm m,i\- be

eueil jointly with the osteiisibli' |)artiiers ujion ii (contract with

t) I',, fill. F,-iu-h V. (.'-.*/. (IsTiJ.,

I «'. P. 1). 741 ; attd. (1HT7), l(i L. .T.

C. r. iiiO; IV. P. 1). 24ii.

II Sriimiih \ Arnii IS.')]!, 'JO L. .1.

y H. JJS: ltj(J. B. (..>...

r. aiiUisel.,,1 V. SItwnrI (1883). .'>3

L. .1. Q. B. 17;i ; i:i U. B. D. :il7. s™
T.„,,,rir,i S.S. („. V. Smi/l/i (l!MI.'>!, 74

L .1. K.' B. 8711; viyil.ij 'JK. B. 7'ji.

7 S-rrninirirfii v. rcrrific Slrmi' .^'f^.

''.. ^1S76), 41) L. .J. Q. B. lo.> : 2 Q. B.
D. -.-as.

(:^ Tt'iitfriit'ii. (_'. .f., 'nii>ni>''-'H V.

Ihi.cjM-l isj'.i , 7 L. J. O. S. K. B.

l:i4 ;
'.I B, A: C, 8(1; 2 Snii. L. C. :ir.8.

S|.»' pi ! fill-. Al'lll^tfr'fllf V. S/llllS 1872 ,

41 L. .1. l^ B. 2.1I1 ; L. K. 7 U. B. 1)113.

{ill n„iHsi.ii V. /tiiriii/xiit :182U), 7

L. .1. (). s. K. B. i:t4 ; y B. A: V. 78 ; 2

Sini. L. »'. ;ii;8 ; Iniiiew ll'ntmii (1880),

4i» L. .r. <J. B. 'jU ;
.') Q. B. D. 414.

n, r.^u,, V. !''-" 1H7I\ 40 L, .T.

C. P. 221 ; L. R. C. P. 48fl.
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the firm; or the ostenaiblo partners may be sued alone as being

the actual parties to the contract (o)

.

It is also "a well-established rule of law, that where u i:ontract

not under seal is made with an agent in his own name lor an

undisclosed principal, either the agent or the principal may sue

upon it; the defendant in the latter case being entitled to be

placed in the same situation, at the time of the disclosure of the

real principal, un if tlie agent had been the contracting party.

This rule i? most frequently acted upon in sales by factors,

agents, or partners, in which cases cither the nominal or real

contractor may sue; but it may be 0((ually applied to other

cases" (d). Accordingly where a trustee purported to sell

under the trusts and powers of a will, and it appeared froui the

particulars of sale that he could not show a complete title in him-

self to sell tlio property, he was hold entitled to enforce specific

performance against the ])urchaser, having been authorised, prior

to the sale, by all the parties in) crested Ixineficially to sell the

property (e\ The rule applies to foreign principals and agents;

but not to a foreign principal contracting through an English

agent, the contract in the latter case being presumjitively made

with the agent exclusively of the foreign principal f/).—Upon

this principle where a loan is made of the money of a firm by one

of the partners, all the partners may join in suing for it, upon

proof that the money was lent upon a partnership account; but

the mere fact of the money being partnership assets is not con-

clusive, because it may ri'])resent a drawinir on accotint by the

partner making the loan or another authorised withdrawal of

the assets as between himself and his co-partners (i/V So it was

held that all the partners of a firm might sue upon a guarantee

given to one of them to secure a loan of the partnership njoney (h).

So if one partner sells partnership property on behalf of the firm,

all the partners may join in suing for the price; but if he sells it

(< T), MiiHlort V. Snmvim '1S3(I\ -i if Mil,l,<ti v. M.i.pm.f ISH^!). .13

L. J. O. 8. K. B. 31 ; 1 B. & Ad. .T.is
; T,. .1. Q. Ti. .'<:i : S Aji. Ca. S74.

/Mli. V. .I/n,M> INSli . r.2 T,. .1. (i. 11. '/) .thjiiml,r\. I!a,/:,,- WU), 1 L. .1.

401: lOQ. 1?. 1). 4:ir.. S.r /•., y,. /(/.mh K\. 4"; J < 'r. *: .1. i:i:i
:

'V,(,^r v.

(ISTSl). I'iCli. I). -VJ'.'. S,,l,;, 1S4S). 17L. J. Kx. •JSO; 2 Ex.

{il '
r-,- nil-. Siiim v. /((.nf/ IS3H . .1 B. 7411; .UliiDi', /!,iii!. v. K"iis>,'i '\H7\ ,

k All. :«>;i : / ') no: S,„irr v. ra>' ls7(i\ / tO L. .T, C. V. 2111 ; L. K. (i C. P. 4.'):;
:

.'!9 L. .T. Q. I!. J'lO : L. R. .t Q. B. «*»:fcilJ«".H')'«' v. rhmlu,!, ;1,S7K), 8 Cli. IT).

(/ Hi Jill/., I- mill Silwiiii\ Coiilnicf 444.

(ipniv. 7(i L. .^.C.i•^^<. (l!il)7' l Oi. 'A) (Innrff v. Ilniiillei) [Wn , » B. &
238.

'

C. I1G4.
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;

as hilt own tlioy cannot charge the buyur upon the ooiitruct ol ^^'^ 'j',

8ale(,»;. And where goods an; bought by one person in his own —
name acting on account of Buveral otlnis who aru interested in

the purchase all may join in suing tlie seller v^;- Upon the same

principle where a business is carried on by and in the name ol

two persons for the benefit of one of them only, he may su(! alone,

as being tlio principal, upon a contract made witli botli in the

course of the business (0- But in all cases the prinuijiul must

adopt the contract as made by his agent, though it tlilVpr in its

terms from the authority given (wi.—Upon a similar i)rinciple,

where money of the pviniipal lias been obtained from an ii<;ciit by

mistake or fraud, cither the prineipiil or tlio agent nmy in ironerul

sue upon the implied coefvaet for repayment i^w.

The rule applies in general to contract-* in writing, not under Cutractein

seal, so far as is consistent witn the wniiiig: it is eomp.'lent to

eliow that one or both of the contracting parties were agents for

other persons, and acted as such agents in making tiio contract, so

as to ffive the bonelit of the contract on tlie one hand to, and

charge with liability on the other, the unnamed principals: and

this, -whether tlie airreement bo or be not required to be in writing

by the Statute of Frauds: and this evidence in no way contradicts

the written agreement. It does not deny that it is binding on

those whom, on the face of it, it purports to bind; but shows that

it also binds another, by reason that tlie act of tli(> ai.'ent. in

signing the acrreement in pursuance of his autliority. is in law

the act of the principal " (o). Evidence is not admissible to dis-

charge the person wiio apjiears as party upon the written eon-

tract, nor to contradict the writing as to the description of the

party as principal: unless his name or description is so inserted

by mistake, and contrary to the true contract between the iiar-

ties (p^ . So where the policies of a mutual assurance associa-

(i /,><-•«« V. He lu <'«"• MS13;, I M. \- L. -T.

S. 'ilfl : .SXiniid- V. Shiel.i> (ISil), 4 B. 4: ("

Alil. 4:i7; R'lhsnii \. ThniKMi.hil 'W^\ .
'''/""'

!• I.. .T. O. S. K. B. is: ; •.' B. & A.l. 5.5 I,.

3o;i. f'

(k' r„il,.„i V. F«,mVntS:il' . K L. .1. L. .T.

0. S. K. B.':i(« : 10 B. .V C 671 : I'/n'ln' riinjtu

V. /,.//<• (ls39). s L. .T. Q. B. 'iW :
10 IJI ;

A. .V-K. in. (/'

(/ Siniri- V. 'Vi.v 1870;. •'''.I L. .T. Q. B. K. B
tW : L. K. -1 y. B. liiiH. UiiHl,

t,„\ I.,(r<n\. He In r„i(c (1813). I M. \- Q. R.

S. '.'.'lO ; S,„ethiml v. 'Avi'( .- ' 184 li, 14 I. .1.

V.\. SO ;
1-1 M. .V W. M.-).

Iloii V. Kill iis:i;', 1 K. .t B. 19a:

,ii ii,f,ik\'. h:j:-irii„i, //.-(i/- nsso),

.1. I', r. H ; II Ai-. Ol. SI.

l\r.iir. Ui,i'li''^\. '<•>•'•> 1841). li

Ex. 1911 : 8 M. i W. 814 :
'/'.ir.

n V. I.uir. flSfilil. ;iS L. J. C. p.

L. n. 4 r. i'. -If,.

.r.M,-- V. i:,iii,,i,iif !WM\ t; L.J.
. Kill; 6 A. .V v.. 48(;; Ifiimfj/eV.

r IS4S., 17 L. .T. Q. B. .ilu; li

310: IhMimiw AV/io.'/ ( 18.^,(1 , 29

Kk. i:i4: .^ H. .;: N. 117 :
"'«/,
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lion arc expressly restricted to members, a party interested at

undisclosed principal cannot sue or be sued on a policy made by a

member (g).—The samt' principle applief* with contractu re-

quired to be in writing by the Statute of Frauds; the unnamed

principal may sue and be sued upon the written contract signed

by the agent in his own name (r).

Bills of exchange and promissory notes are exceptions to this

rule. According to the law mercimnt by which bills of exchange

were regulated, and which was made applicable to promissory notes

by Statute 3 & 4 Anne, c. 8, no person could be sued unless he

appeared as party by name or designation on the face of the

instrument; nor could any person sue unless he was named therein

as payer or promisee, or unless he bt'came entitled as indorsoi* or

bearer («j. A bill of exchange cannot be sued upon as such unless

it Ik) accepted by the jMTson (or some agent acting for him) named
or otherwise indicated with reasonable certainty therein as the

drawee to whom it is addrcsswl (/); and any other person ^)ur-

porting' to accept would not be liable, unless his signature could be

construed us binding him to a collateral guarantee «). There-

fore, no person can sue or bo sued as an undisclosed prinei])al upon

these instruments.- - Hence a person who signs or accepts a bill or

makes u promissory note in his own name, although he describes

liimselt' us agent, trustee, or the like, is taken to be personally

liable, in I'avom- of the validity of the instrument: unless he ex-

pressly on the face of the bill or note excludes all pcu'sonal

liabilitv (x). If the parties to a bill or note deseribing themselves

as "directors" or "socretarv" of a company, do not expressly

state that they are acting on behalf of the eompany. they iire held

personally liable (//); and if directors siffn a liill or note in form

V. Ilnrmp (ISBl), :!l L. J. K\. I'>1 : 1

H. & C. -M-l.

'I
Viiitrd K'niqdi.in Asm-> . v. SrtiU

(lSh7\ M L. .1. <j. B. :yll : l!t y. H. I).

iiO; M'tiitfinttif}!* V. l'mi*il Kitnjihim

Awr. IS!»i . f.(l L..I. li H. 1-J'.< : (is9l,,

1 Q. B. 370. Sfi' Miirine Insiirancc

Act. liiOfi. s. 8.T.

(i) Itiittmiiiiw rhillips [\S\\ , l.'iKaKt.

Ti-l: r,H,m„„ V. /..,*!• (IWU . '.) L. J.

Q. 11. IC.^; n A. A: E. 689.

{«; V.iiiUi T. 1.1)1 (1M2 ,
1") KHBt, 7:

MU,» e/iiim (1S74}, 4:i L. J. V. IM:
L. K. 9C1]. (ii'); ...iiiiriiica l..v l5ill» «.(

Exchiiiitrt Aft, 1KS2, s. 2H.

/, Bill» i.f Kxihiiii)fe Aut, 1882, fs. ),

li, 17. 2fi ; J'lii" V. '•/,„•/, isji , i:j

L. .1. «J. B. :i(i.i ; <i <i. B. hi ; l.iw/»s v.

/()•<«/»(•// (18 IS), 17 L. J. C. P. 121 :
•>

V. B. .")8:t; t'l././tr V. Mn,>hiill (IsGl),

:i(i L. .1. C. P. l.)H ; u f. B. N. 9. lioii.

(«. siiilc V. Ml- Kill /ill) ;iS8i), ."> Ap.
C«. 764 ;

/,'. IliiyiiiirU IMSii , .-i.-i L. .1. C.
»3.) : -.a Ch I). 147.

(-) Bills of Kxchanfre Ail, 1 182,

s. 2ii ; I.iiiilhillei- V. Fmiuir (ISlti). .'> M.
i- S. m.5; Midi v. Cliiirlii, (IS.'n.i. 25
L. .T. Q. B. nil : .1 K. i B. il7.s

; /ViVr

V. Tinilor (I860), 29 L. .1. K.x. .ilil ; ;>

U. vV N. ."<10. (Srmt V. Iii*/j*i (ISoii),

L. U. 1 C. P. (!94.

(y /'oiiiii/v. Cornell [lHbl)\ 19 L. .1.
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joint and several, they are taken to be personally liable by reason Ch. II.

of the several liability («). Nor in such cases does the allixiny:

the seal of tho ooinpuny exclude their |)erwnul liubility, where thi

parties do not use terms to oxoludo it (a). On the other hand, if

they suiliciontly expresa that they sign or accept on behalf of the

company they would not bo personally liable; and the bill or note

may then bind the company, if the parties in fact acted under the

authority of the company (6). If tiie coiiipuiiy is iniorreitly

named in the instrument, as by oinitlin<jp tlie wonl "limited,"

a director or ollicer signing it is maile personally liable Ity the

Companies (^Consolidation) Act, 1908. s. (i-J. which replac<"s .s. 42

of the Companies Act, 18G2(c).—An agent signing a bill

or note may exclude his personal liubility by addin;; the words

"per pro," or "by procuration of," or any ecjuivalent expression

indicating that he signs for or on behalf of a named [jriniipal (d).

A person taking the bill with such signature is affected with

notice of the agency, and is bound to prove that the authority to

sign exists in fact and is properly oxtMUti'd on that occasion (e).

But bankers are protected in paying in the ordinary course of

business cheques and bills whicii ure drawn upon them as pay-

able to order on demand, though the iiuldrseinenl is made by an

agent without authority (/\

If the creditor contracted witii the aifenl as principal williout Condition.^ i.f

1 • 1 1 1 11 1 1 '•'lafifi'ij.'

notice ot any agency, his right to cliargc the uiiiIiscIosimI |irinci|ial u„ai»clo«.><l

is subject to the allowance in account of all paynn'iils made by I'f'Mip''

the principal to the agent on account of the contract heiore the

agency was disclosed and whilst the creditor trusted to the agent

only; for in such case the credit of the principal is not in any

way pledged (g). If the creditor contracted jjrol'essedly with an

agent, as in the case of (h aling with the broker or other recognised

Kn. :iU.) ; .) Ex. 3S1 ; /IoI/miiIii/ v. f'Mer
(ISW , :il 1,. J. Kx. 417: l' H. A: C.

'.Ml.

c) n.i'h>i\. Slur,,I (1,S481. 18 L. J.

Ex. K : ;! Kx. :).

v"i ; ,w( V. Miu-^h (tSTll, 40 L. J.

Q. B. IT.-,; L. R. « Q. n. niii.

(*; rl,„/„mii V. Siiirthiir^t .Vim). TS

L. .I.iJ. H. 0.'>4: 19091 1 K. H. 9J7.

Set;(\>iiipuiiies (Cou«t)li(l:itum) Act, 190S,

s. 7"

l;,„„> V. .M,ii-t-t:i \fiM\i^ L.J.
Q. I., js ; E. B. i: E. 499 ; Atl.i,,^ v.

»«/<« (lSh9). 58 L. J. Q. B. 377.

((/ Hills of Exelmiiffc Act, IHSi.

». -Jii ; AV //. ll'irU',! ;1S4.1!, 14 L. .T.

Ex. 341 ; 14 M. \- \\. I (19.

(< BilUcf Ex. lum^fi" Act. 18H2, s. -2.)
;

/t,r/., „....„ V. ('.///"/ ilK29', 8 L. .1. O. a.

K. 1! .'il ; 10 U. .V: C. 12S; Ii,in,h,m v.

Sl,u,lii (1n41 , 2 Man. & (i. 721.

(/}'Stiiiii)> Act, 18..3, s. 19; Bills •
,r

Exiliiiii)fi' Aot, 1SS2. s. liO; I'h'iih^ v.

riliicl.ir.ll 1877 . II! L. .1. O. P. 308;

>i\ P. D. l.M.

I,l\ l.„,si,;.„., V. Sll.hrs :'18721, 41

L.J. Q. B. 2.>3: L. K. 7 Q. H. 598,
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I'KINCIPAL AND AOKNT.

agent, tliougli the principal wus not namud, lio liaM the sixniiity of

the principal as well as tliat of tlie agent, and ho is not allwtod by

payments made by the principal to the agent or by the state of

account between thom; the principal is bound to see that hia agent

pays, and the giving of money to the agent for that purposo does

not amount to payment unless thi* monoy is actually !*o up-

plie<l(A). But in the latter case, if the creditor by conduct or

representations induoofl the principal debtor to la-licvo that his

agent has satislied the debt and that ho may safely s(>ttlc with iiis

agent upon that footing, the creditor can only charge the principal

upon the condition of allowing tho state of account between tho

principal and tlio agent (t). Where goods wore sold u[)on tho

terms of " cash on or before delivery,' delivery of tlio goods by the

seller without requiring payment was held not suiliciont to justify

the principal in believing that they were paid for by his agent so

as to discharge himself by payment to him {k). The creditor by

merely taking a bill or security in payment from tho ii;;ent, which

is dishonoured, is not precluded from afterwards chartfiii;,' tho

principal (/); but in such coso the principal would be justilicd

in putting tho agent in funds to meet the bill, and to the extent of

his advances would be cxoni'ruted against the creditor (w, . Merc

delay of tho creditor in enforcing j>aynicnt does not .ju>titv tho

principal in settling wilii ids agent witiiout ascertaining tiiat he

has paid the creditor, und the principal remains ciiartrcublc (w).

And delay of tho creditor pending which tho principal had re-sol<l

tho goods to a buyer who had become insolvent, was lield to lie

no answer to the claim of tho creditor (o).

If the principal intrusted the agent witii the possession of •foiids

iis tlie apparent owner with authority to sell in his own name, uiid

the buyer contracted with tho agent in the belief tiiat he was the

owner without notice of any agency, the principal is identiticd

with the agent to the extent that in an action by the principal

for the price, the buyer may plead payment to tho agent befoic

//) I'urkc, U., Jli'ild V. KrNutnihii

is:).i), J.i L. J. Kx. 7<i; 10 Ex. 'V)\

in I- riif. A I'mxl romi v. stuKtx (IH'li , 41

I,. .7. Q. B. JW : L. K. 7 Q. H. V.is.

'. lililiC V. Wlllynll ilSS(),4a I,. J
(^ H. .'>:il : .'i <i. H. I>. 414 ; ItnciM, v.

/!,.,.,,/,/.,.,, 1SS2
.

'.I 'J, n. I> 'i-l

7,1 liiiii, V. Wiitmi ISHO), 4'J L. J.

H. B. .•>31; jQ. B. 1). 414.

I, Miitf'tyluHf V. Otitiltiti<'hj)rt/o JH.')S .

js'l,. 1. kx. :•; :! H. Jc N. SiiO; AV.'y

V. /;«»»•/ (lS7tl^ 1 C. 1". I). 71.V

(i») Siiiill/l V. Aml,ri:ii l\S\'J), IS

L. .1. C. 1'. 109: 7 C. B. 21.

[ti\ JhiriMiH V. hou'litiif'il (IHS"2 ,
'.*

il B. D. Oil.

(„) l„,iiph,ll V. Il„k» (1S.'>S , -iS L. .1.

Ex. 70.



PARTUS TO CONTRACrs OK AOKNTS. .Iftl

notice of the iijci'iicy, or sot-off of a debt of tho ug«>nl whic li luiiiu'ii Cm. II.

duo bi'foi'o notit'i'(p;. And privuto iiii^tiuitiuiiM to tin- aj,'i'iit !<•- — '

gtrictivu of his u|)|mi'i>iit owiuTBliiji uiid aiitliorily do not uffi'rl llm

rights of tlio buyiT (r/j. -If tho buyer knowK tliiit llu' sell' i Im I'nymeutui

acting as an agent, a imyuient to tlie agent depends I'oi- \:iliility
"*"'

"

against tho principal, upon tlio authority of thi' agent to i-eceive

payment. A factor is presumptively authorised to roteive pay-

ment by virtue of his employment; u broker is not »o{rj. A
factor in advance to liis principal oetiuires u lien upon tlie priuo

of the goods for the balance of his account, and payment to him

discharges tlio buyer to the extent of tlio lion, thougii tlie priiu ii)al

may have interposed with notice to pay to himself [n . The

authority in a factor or agent to receive j)aymont is presumptively

restricted to payment in cash only, and docs not extend to dis-

charging the claim by u set-off of his own debt {t); except where

tho authority is coupled with un interest, as in tho case of a factor

having a lien for advances wiio may settle his claim as lie thinks

proper («); and except wiiero there is a usage in the tra(l>' iuithor-

ising a settlement in account with the agent (.r).

If a factor, who by virtue of his employment is in ;^ineral s..t-.))f.if

intrusted with the possession of goods and authority to sell in his
'

'

'
"'^*" '

own name, sells them to a buyer who deals with him in tho belief

that he is the principal, the buyer may sot off a debt of tho factor

against tho claim of the undisclosetl principal for the price of the

goods (»/'. But in tho case of a broker, whose regular course of

employment is to sell goods as agent without being intrusted with

the possession or apparent ownirship, the principal is not affected

by any dealings between him and the buyer, exce])t those involved

in tlu^ terms of tho contract; and tln'ret'oie he cannot Ix- mi't by a

set-off of a debt of the agent (;'. Upon the same principle, if a

{
/> Ji'^yrits V. hnperiitt Oftoiiiftti 111:.

(is7:i;. 4;i L. .1. (,'. p. ;): L H. n »'. P.

:ts ; Xiiiwiifil Mrtf. III.. V. lliii/i/)io)i

(ISSO , 19 L. J, Q. B. ISO; .^i (J. B. D.
177. C(. Mi/iliM V. Mti'/Mis ;lSK:t;, .>:!

L. J. Q. B. :i;i s Ap. Ca. S74 ; .M;iil,i,/ii

V. Fu,-:n,;il, I.S;,.i) •> i). B. Ji.'l".

(y) /> p. b'uuH :1S7G , 4G h. .1. Bk.
Jii; 4 C'li. D. l.!;i. Sw iiiiU, II. oJi.

(>) Seo pu^t, Pt. II., Chap. II..

S.wt. III.

(») llwimii V. f!nii,'/,r (ISJll, .i B. &
.Via. 27: iraniir v. M'h'n'i 1S3C),
.'. T. .1, K.T, 27'!: I M. & W. ;.<ti.

f " Kniiplm, ilS49}, IS L. J.

C. B. 087 ; I'lanon v. S<-utl

IsTSi, 47 I.. .1. (.'. 70.); '.I Cli. D. I'.iH:

>,//„ V. ir,,t,i,„n ris'.i.i , (i:i L. J. y. B.

222: isni) 1 H. B. 272.

{«> ir,imr V. MKini (ISiilJ . j I,. J.

Kx. 27i; ; 1 M. Ac W. .^.',U ; /;.r,fcr v.

<l,:,„iri„i.l is:i7\ C I... J. K.t. t^q. .)4 :

2 Y. A: C. K.I. 114.

.. sif'.iij V. H'lit flS27 .
.') L. J.O.S.

K. B. S2: (i H. \- C. l(l(i: Ciiiniill v.

JIdM 1K(17 ,I.. K. 2 C. P. ilCS.

V) f/r.iiw V. r/,ii/rii (17'.i7), 7 T. R.
:!.V.i; 2 Sm. !.,.('. 1 3.5. .\» to s<t-i)tf,

HkHi ft'>\t^ p. 740.

;.-: ll,iniui\.Cornr 1S18), 2 B. & Aid.

1:17.
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Paiit II

Notice uf

tgmej.

{wrtncr, authorised to deal with thu partuerahip property in hi»

own imuio, »ell» to a buyer who ooutrauts with him ia thu buliuC

thut lie it the sole owuur aud without uuy iiulico uf thu purtuur-

ship, the buyer may set oti a debt of thu suiliug partuur uguiu»t

the joint claim of the partners for the price (a). Where goods

were bought of an agent upon thu uxpruM torma of payment by

diiHihurgiug a debt of the agunt, it was hold that if the principal

had uutlioriitud the agent to act as owucr, and the buyur had dealt

with him in the belief that hu was owner, thu principal could

adopt the sale only according to the terms of payment agreed

upon {b)

.

But if the buyer know the seller to be an agent, though ho did

not know who the principal was, ho would bo precluded from

setting oil' the debt of the aguuti^Cy; us in dealing with a factor,

knowing him to bo acting in the capacity of an agent [d]. So

if tiie buyer was in doubt whether the seller wus aef in;; us princi-

pal or agent, and did not incjuire, he cannot claim to set oil' liw

debt u;,'ain8t the price: for the ground of his right to treat tlio

agent a« principal is that tlio real principal has prrmitti>d him

to act 08 tiuch and thereby induced the buyer to believe Jiim

to bo the owner (r\ The means of knowledgt- of the agency,

sullieient to discri>ilit a belief that the ai,'eiit was acting as prin-

cipal, would be equivalent to knowledge in excluding the s<t-

ofl'(/!. And if the buyer himself deals through an agent, the

knowleds/e of his agent tiiat the appaient r-eller was a factor

selling on account of a principal is ei(uivalent to knowledge

of that fact in the buyer (7). The buyer cannot in any case

avail himself of any set-oil' or di>aling with the agent which lias

arisen after receiving notice of the agency (h) .-- -The claim to

set off the debt of the agent is not under the statute of set-off,

which applies only in the ease of mutual di'bts between the plaint ill'

and the defendant, but it is allowed by an equitable extension

of the statute, upon the ground that the principal claiming tlie

ik

f«i .S/rairi/ v. Ihf,, |17S9), 7 T. R.

361. n. -;.

'

(/(I Itnimizvdi V. /tniiiiii.i 'IS.'i9), 2!)

L. .1. r. P. 311; :C. R. N.S sil

{!] (iuri/oH V. AV/m i'lS4(i, l.i L. J.

C. p. ITS: 1 r. B. Kil: .V„„,,,-., v.

Jt,;,..i.,, iW,%'. :!4 T, J r P. 1(^1 : IS

C. P. N. S. 41.7.

(/) Fi>h \. K-m/ilnil (1S41»;, IS T,. J.

C. P. 20(i : 7 C. P. <;s7.

(,i (•Uf V. A\/,rM.// (ISS7), 5i; L. .1.

Q. H. >»>; i: Ap. Oil. J7I.

(
/') linn-us V. Imf'triti/ IHtnmmi ftiftil

is'73. 43 L. .1. C. P. 3: I,. It u

r. p. -M.

liA /Jn.vr V. X,„-iimil (lRfi4\ 34 L. .1.

l\V. IS: 17 P. B.N. ^. Iti'J.

I/, M'l.lr V. ' hmilllx,.!, ( ISO!)), .> Cllllip.

22 ; h'"ll'i,ii.ich v. /.-" i» (ISSj), ,56 L. .1

C. .")S : 10 Ap. Cii. Gl.'i.



I'AKTIKS TO CONIHACTH Of AWJlTt*.

bt>noHt of the contract is idtnlilied with hit> ttgoul; aiiU the w't-off c«. II.

ii» a rocognisod iiiotlo of s«'ttling a debt with a iroditor (:. Tljf **"
^h_

.•xtenKJoii of sot-oir und.r the mutual credit claustj of th.- Bank-
ruptcy Act, 8. ay, does not apply againat the claim of the
|>rtncipal [k).

Tho intervention of the principal to claim tin dobt operatoa Int-rentioB.

us a revocation of tho authority of the agent, and discliarges the °'»***^P^-

debtor from any furtb.r liability at the suit of the aKont(/).
And where a broker havinj? wold goods in hi^ own name referred
the Imyer to his principal for tho completion of the nalo. it waa
held (o be eciuiviilent to a diselonure of tho prineipul at the sole,

uiid tht broker could not ufterwurds by paying the principal,
though under a del rredfre liability to do so, acquire any further
right against the buyer (m). But whore a broker bought in
his own name fi)r an nnnumod principal, a rei»ndiation of tho con-
tract by the principal with tho acquienccnce of the broker was
held not to determini' tho contract nor to ulli-ct the right of the
broker to sue tho seller (m). -Payment to the principal, or a p.tyment t..

wt-off of debts by agreement with him, is in goiiernl u <,'ood P""""'!'"'-

iinswer to tiio suit of thi' ngent, bccaus.' the principal by his inter-
vention shows his intention to take the bonelit of ih.^ contrai t (o).
Hul where the agent has a lien upon tho debt us against his prin-
cil)al, as in tho case of a factor for advances, or of an auctioneer
for commission and charges, payment or settlement with the
principal cannot be made to tho prejudice of the lien, and would
be no discharge against the agent until the lien is satislied (p).
—In an action at tho suit of tho agent, a debt due to the debtor Sot-off

from the principal, may be pleaded in reduction of the amount "S™'"."*

recoverable, but always subject to tho agent's priority in respect
''"°"'"

'

of his lien(g). And tho defendant may bring in tho principal

(') '«/>• T. lliiirhcliff,- (INW), 1 L J.
O. 8. K. B. S ; 4 B. i C. .^47.

(^j Tmne, V. Thnmm (1H711, 40 L. J.
C. P. 271 ; L. R. 6 C. P. 610 : Ki u.
Kon [mi), 47 L. J. Bk. 36; 7Ch. D. 70.

/; .lliiiiton v. Culisuwth (IS'JSi, 3
L. J. O. 8. K. B. 104 ; 3 B. & C. 047 ;

J!fi>/iier V. Orotc (1846), 16 L. J. Ex. 79;
IS M. & W. 359: Phetpx v. J'rolhno
(185.5), a L. J. C. P. i25; 16 C. B.
370.

{hi) Mmrit V. Itrnshi/ (1816), 4 M. &
8. .566. See HiirloH v. fiiiiiiu (1858),
S7 L. J. Ex. 139.

I..

(n .S7i<./7 V. Sptirliiiau I WiV,2 B. &
Ad. 962.

(0) Orin v. Knnick (1870), 39 L. J.
Q. B. 175; L. R. 5Q. B. 340.

(p) Roiitiwu V. Ilutlri- [IHii.V, 24 L.J.
Q. B. 2.')0

: 4 E. i- B. 950 ; (inrr r.
Kniriek ^870). 39 L. .T. Q. B 175-
L. R. 5 Q. B. 340 ; HVA4 v. Smilh (1885)!
55 L. J. C. 343 : ,30 Ch. D. 192.

(q) Robmsoii v. Kiitlrr (18'5), 24 L. J.
Q. B. 250 ; 4 E. * B. !).W

; ffWrr 1
Kr»r%ek (1870), 39 L. J. Q. B. 174;
h. R. 5 Q. B. 340 ; H'fbh v. Smill. (1S85)'
.55 L. J. C. 343 ; 30 Ch. D. 192. 8ee

A A
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«4 I'KIMii'AL ANI> A(»KNT.

P*MlI. I.y a Uiinl-parfy noli.o for tho piirpoM' of claiming iM'l>m-

iiity {r)

PrimipNl It limy U' Hhowii thiit tlif jmrty wlm lontiuft* iix agont in liim-

*""'l'*"i,. «'lf the primipwl. for the piiii..*.- of .ImrgiiiK liim iih kucIi, uiiI.'M

own •oextunt. aiiotlior |)rin<'i|)ul i» i-xprfwilv iiuiniil in thf cDiitiai^t ;
tiiiii an\

limitation or .|imliliniiioii < I' littbilit.v Htipiilatoil for a» aK'-nt. will

not apply to his liuhiliiv dm principal. Whon'u chartcr-pariv piir-

portd to he made by a |iot'tion a« uK<'nl for another, with the cxpretit.

claum) that an the charter-party is nmde on ln>half of another. Iiic

li«bility nhall <iiw upon the Hhippinvr of the cBrjro. eviileiic.' in

admiBsibb- to show that he w hinmAt the primipal, and in that

oharftoter not protected by the clause for the eeiwi'r of liability »).

And under a like charter-party the party contracting is agf ni may

claim as i^cinur biinw'lf the principal, provided he can tlo ho con-

sistently with the ternit of the contract 't\ It is no (dijectioii

to the spocitic enforcement of a contract that an agent, such as an

au. lioneer, offers for sale pro|K)rty of which he is tho owner />>.

If a party is described in a written contract a« uj;ent for a named

pi.icipal he may show that ho is the real principal ii order to

entitle him to sue as such, unless the contract bo one in liieli the

skill or solvency of the jwrson wlio Ih named as priii< ipal iii!i\

reasonably b«« considertHl us a mat- rip.l motive indueinp'th- con-

tract (x); or where the parly ent-i(>l into the contract with ii

view to exercise a riirlit of sct-oll ajrainst th" pertMin iiiUiied ii>

principal (//).- But it is not open to a party who eoiitraclH in

wriing as ajrent for in uniiaincd primipal to «how tint he is liini-

»elf the principal C .

Atrent An agcrit employed to wll cannot hiiiiwlf become the buyer.

hts'.',«*J

*'"' ""' ™" '"» •"-''"* "'"'I'' ' ^" '"'^' '«'•"""" liimscif til •
seller, wilh-

primiiml. out distinct not i-c to i jiiiiuipai, so thai the latter may olijcct if

le thinks proper ''rtV Thus a broker instructed to buy stock aiid

ll.,.i,n V .;„.ri. (1903), T'.; h. J. K. B.

ai.: ; (19'^ ;; 1 K. B. M9.
' Or -r XVI. r.4H: mt AV /'. Smilh

(lh:«). 4 L. .1. Hk. 116: i Ch. I>. SI.

Tor, V. J„rli>on IS.V.'i. 'Jl h .1.

Ex i:t7 . 7 Ex. 3Hi.

(,• •'ihmahv. .Y iwy (IK.Il). 20 L.J.

Q. B J28; 16 Q. B. 6.W : Ifarpery.

r,.jrr. ;r--. TS L. J. K. C. 807;
190" 2 K. It. mo.

(.< Flint V. iroorfiw (18.i2 , 22 L J.

C. 9. : 9Hn. G18.

(J-) hlluut' V. i:irydiir {l.niil^ ISl'H ,

5 L. .1. O. 8. ('. 4»; I Ruw. ae M.V!:
nai/Her v. On'lr (1846 , 1(1 L. J. Kx. T'.l

;

l.j'M. & W. •i.>9. «<«• "Hit,
i>.

18.

{•)) Sec Ja,r„ T. CiiiiipU (IS16'. 2

Chit. 387.

(;) Sharmaii v. Bran it (1871 , 10 I,. .1.

Q. B. 312 ; L. R. 6 Q. B. 720.

./. IMU-h:U V. lirvok-m 1831'. '

BUxh, N. S. le.'i: Tyrrell v. .»«/.< -/

£«t(rf«.i (1862,, 31 L. .). C. 369 : 10 II. L.

C. 20 ; I.Hddi)'' Trmlft v. Ttni-d 1 88u ,



PARTIM TO < MNIKACIH (IK AOKNTH. .1M

1

Milling liis i.«ii JK liiil)!.' (.. tvruiul tlm (liir.ivu,..- lH>iwi>i>ti tlio coti-

tract and tho nmrkot prifw h). \,t „>f.-iii t«> Iniy nlmrpii onnni>t
buy th.Mii on hit* own aoroiint iiml sell Hi.mm t.. Iiix itrimipul of nn
aclvonoe.1

i
-nv; und woiilil bo .nniiM'il.d toturoitnt to Iiih |)rinci|>iii

for the ililTfiriii
. >). A broker, Imvinff • ninriii^MJotm to buy g(M»dB.

cannot buy in fit hi* own a« ooiint iin<l iv*'ll to liis prinripulM a« if

ho had bought toi fhum ii.'VPrttll,\ ; nor is mrU courno of dtMiiin>r

authoriw.! by thi> wnfie of u luarknt. of whiiJi ih- prinripi,! him no
notice ffl''.

Vu II

St. I II.

A jK'r«ontontr8itin>ri)rof(t(M3iil\ hh ajfcnl for aiiotlior, but with-
out tho authority he profo«tw« to iiuv«'. nunuol on that account
Murely. thou>?h he kn.-w that he had not authority, lw> char)^«l
pcrHouHJIx with the rontrarl e . And the - outract iI.hs not hui.l
llie principal, unless he HubwMpiently nititi..» the luthority f).
Ihit 'a jHTson profc»«*in>f to contract an ajfcnt for anothci-. iin-

plntily, if not cxjiwssly, undertaken to or pronuKcs the pers >n who
.iit.rs into such (ontract. upon the faith of tho |)rore»8od ajfent
lieinjf duly autli..ri/cd, that the authority which he professes to
have doch in point of fact exist '

,) . And the prin.ii)lc .-xtends
further than the ca»* of contracts, to any Iraiwietion iii.luwd by
Ihe assertion of authority, which turns out to Ik- i, true to tho
III jury ()f the person to whom it is niailo(A). Tho profesbion of
authority is vital to tho cMtabliHliinent of liahilily upon this foot-
ing /); and tho rijjht of action of course depends upon the
rejuesontation actually made A). Tho liability of an asf.nt upon
his implied warranty of authority, to the person actinj,' upon it.

exists inile|)ondently of any frau<lulenl intention />. And the

Oontnit'tiiiK

u agent
without
nntliority.

Warruuty nf

•uthudty.

•"> L. .t. C. SSI : X) CI,, n. iOO: r,„,„.
</.»* llri,i,„rl V. /-,,« (ISNH , 67 L. J. C.
'-'; U Ap. Cn. ij.).'.

* llmM.l/ V /ll.,i,u (1S79 , <SL. .1

<M». .'>1T; 4y. H. 1). «78.
' Kiiiittry. Jlarii, 1S72 , I,. R S

<h. .>6.

ll; JtoblliMm, V. .!/..//( t 1S7.)1, 44 h J
<• r.m; I,. R. TH. I.. M).'

', Znn. V. .\„/.,.U„ is:>:>:, .-I L. .J

W- B. .(11; IS y. H. !i03:'cv,,„t,:,:
">';IS9<)),60L.J.C'. 188; 1891' I Oh.

f'.

t/'Jf- 1 "':- ;iyu: . 70
k V. I-

51

A. C. 240;
L .1 K. B.

// \VI11.-..T.. r„//,„v. HViy*^ is.'i?.

27 L. J. y. M. Jl.; s K i B. 6.'V7.

A, Sliukiiiw U-iiik of Kiiyhiui 1903,
72 L. J. C. 4(2: (IHI.)) A. C. 114;
Bunk i.f Kiiitinu I V. ''(/'., liKJS

, 77
I.. J. k. B. 8S!i: (lUds 2 K. B. 20S.

. fia/ir'n, V. Ilul,,, .lkl„lu,lmi)l
S'urM^eiliiiii (lUOi), 74 1. .1. 1'. C. 104
ilDOo. A.C. :i02.

;<) KIkimiliM ,V !'••. V. Iliirl-r 1892),
61 L. J. y. II. 6H; ^wn) i y. b.
Vyi.

(I) Kx p. Vaiimuit (188:) , «:i L. J. C.
'-•;-. 24 Ch. I). ;ii;?. ti.iibu V. /.,«,
I'.IOO), 70 L J. C. 12,'.; 1901} 1 Ch.

;M4 ; Stmlrii v. litiid of J-:m//,i)id (1903\
72 L. J. V. 402 ; !1903) A. C. 114.



8M PBINCIPAL AND AGENT.

PlBT II.

Notice of
:iuthority.

agent may be oharged with damages to the full value of the con-

tract which he professes to make, upon the presumption, in the

absence of evidence to the contrary, that the supposed principal

would have been able and willing to perform it (w); and with all

the costs and charges of an action against the principal which

failed from defect of the authority to bind him (n). The action

may be brought against both principal and agent, claiming relief

against the principal upon the footing that there is a valid con-

tract, with an alternative claim against the agent for breach of

warranty of authority (o). -Upon the same principle directors of

a company assuming to act on behalf of the company are held

impliedly to warrant that they liave in fact the authority they

assume to exercLso; as in borrowing money or issuing deben-

tures, they are token to warrant that the borrowing powers of the

company have not been exhausted (p)

.

But if the party contracting with the agent has notice of his

authority as a matter of fact, and it is merely a question of law

how far his authority exists or extends, as in the case of a solicitor

or an agent acting for the Crown, or any other agent of recognised

legal character, or that the agent's authority is in fact limited,

there is no remedy against the agent, unless, perhaps, there be

fraud in fact(g). So tlie ordinary powers of the directors of

a company ai-e taken to be knc wn to persons contracting with

them, and unK>s they assume un authority depending upon some

particular matter of fact, thoy are not personally liable if the

contract fails to bind the company (r). It has also been held

tliat a wife whose husband went abroad leaving her with power to

pledge his credit for necessaries, was not liable to pay for meat

supplied after revocation of the authority by her iiusband's death,

upon tlio ground that the continuance of the professed authority

under such circumstances deiH'nded ui)oii u fact whicii was equally

(hi) E.r />. PiimnHrr ^188;^,, M I.. J. C.

S" ; 24 Ch. D. 367 : Firbank v. IIhui-

phirif (1886), r,6 L. .1. Q B. «7: 18

y. B. D. 51 ; Mtek v. Wendt (1888), 21

Q. B. D. 126.

(«) Hughes T. (Irnemr (1864), 33 L. J.

Q. B. 336 ; SjmldiHg v. Xerrll (1869), 38

L. J. 0. P, 133 ; L, R. 4 C, P, 212.

(o) Honduras Ry. v. /«/«•.« (1877), 46

L. J. Ex. 391 ; 2 Ex. D. 3ul ; lieimctts

V. Mclluriiith (1896), efl L. J. Q. B.

632; (1896) 2 Q. B. 46i.

{,,. ll'nhY. PiopfTt i\S:3),ii L. J.

C. p. 12!) ; L. R. 8 C. P. 427 :
Fiilmid

T. //«»v<*/ri/»(1886), 58 L. J. Q. B. 57 :

18 Q. B. D. 54.

(</) .Srt/lr.« JTaldtH Bg. -Soc. v. Riiyuer

(1880\ 49 L. J. C. 465; 14 Ch. D. 400;

VutDi'v. .V»crf«««W(1897), 66 L. J. Q. B.

420; (1897) 1 Q. B. .WS; McVuiim v.

Forle^cuf (1907). 76 L. J. K. B. 393

;

(1907) 2 K. B. 1.

(,) JlraUie v. Fiuri/ (/.oirf) (1874), 44

L.J. C. 20; L. R. 7H. L. 102.



PARTIES TO CONTRACTS OF AGENTS.

within the knowledge of both the contracting partie«(«); and
where a solicitor continued to ac^ in legal proooeiings for a com-
pany, which had, unknown to him, beon dissolved, he was held to

be free from liability (0 . These decisions may be supported upon
the ground stated, but must certainly be considered of doubtful
authority (m).

367

Ch. 11.

skot. ir.

(• Smoiil V. Itieii/ 1R4J), 12 L. J
Ex. W: lOM. & W. U.

II) SalloH V. yew /leenloii I'o. (1899
89 L. .1. V. 20; (1900) 1 Ch. 43.

{«) Set- I'ollm V. Wii^/it (1857), 27
L. J. Q. B. 215 ; 8 E. 4 B. 649 : Yoiu/e
V. Touiibfr ;i909), 79 L. J. K. B. 208:
(1910 1 K. B. 21-5.

i
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PHlNCirAL AND AGENT.

SttT. 111. (iEXEKAL .VUKNTS.
riOK

Factoid— lien of t'aitur- pledge by factor 358

BrokiTs— unugcs of trudv -i-tock broker 'WO

Ciiiumissiui} ageut ^'jll

Del cTediTH iisrent ''8*

Auftiouocr 'C.')

HllU^e and estate agent "*6t>

Sliip broker -iiiMii-aniT broker '^^'^

Ma^tl r .if >liiii-manager of Hhip ''"

Partner^—purtic illation iuprofitM—loan t<ii)artiiersliii)-o»ten»ible

and ilormant jiartnerH— general authority bills and notes —
ImrrouiiifT money -restriction on autlioiity ,li>.Milntii in of

partniri-hip—contracts in fraud of imrtnir -i''^

(Jost-bonk niiniuji- partuershiiw—clubs •'7''

Ageiita aio Ji^tiuguisLed, iu ivspocl of authority, us boiug

geiierul uguuls, that is, agents having a generally recognised

authority incident to their employmunt or profession, as factors,

brokers, aucticueors, and the like; and particular agonU, that is,

agents employed for a particular occasion or purpose, acting under

special iustructioiis ,a^ . (icneral agento may be employed with

special inhtructious modifying their general authority; but parties

dealing with liiem are not affected by such instructions unlets-

brought to their notice. A person having notice that au agent is

acting under a particular authority is bound by the limits of his

authority (6).
" A factor is a person to whom goods are consigned for sale by

a laerehttiil residing abroad orat.i di-tance from the place of sale,

and he iit^ually sells in his own name, without disclosing that of his

principal; the latter, therefore, with full knowledge of these cir-

cumstances, trusts him with the actual posses^^ion of the goods and

gives him authority to soil in his own name" [c\ A factor is

(a) See ««^ , p. 322. (<•. Abbott. C. J., Barittg v. t'orri* (I8I81,

(») See ante, p. 321. 2 B. & Aid. 143.
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authorised by vii-tuu oi Lis employ icat to sell upou usual terms Ch. it.

of oredit; aud to receive pa^'irtut ol the price and to give u ^^'''- "'•

diacharge to the bayail^dj. L' ' •, fi jtor has uo iLeii'io! au-

thoritjf to baiter the goods intrust? i to him for sah i;i « xuliaugo

for other goods instead of selling theiu for money; u ' .i prin-

cipal may recover goods so bartered from the p< i>oii to whom
they have bet-n delivei-od '^Cj. The '.ludisclosed primipul may sue

the buyer and may be suid as seller upon thecoutit-.r: oT i\\v factor,

upon the principles and subjeot to the condition- n'-oady ex-

plained (/}. Private instructions restrictive of ihe uiiparent au-

tliority due to the character of factor do not a f;"-! the contracts

made by him in the course of his business, unle^^ Lomnmnicated

to the other party (g).

A factor acquires a lien upon goods intiusied to him for sale Lien of

loi advances made to his principal, and for tlie yneral balance of
*"*'<"'•

account aiisiny out of the employment; but not for debts incurred

before tlie emplo . lent^/i;. And ho rotaius tb> lion, though his

iustiuctions are lo sell in the name of h.Li principal, and at the

price lixed by the principal (»'}. Agenlo who are in a similar posi-

tiuii to I'aetors in being intrusted with g(M)ds, as warehousemen and

jiaikers. iiave a similar (general lien (k . After sale and delivery

of tlie possession of the goods lo a buyer, the factor retains a lien

lu the :-aiiie extent upon tlie price and ui)on the ri<;ht of action

aeainst the buyer, notwithstanding notiee by the principal to the

bu\er not to pay liim; and t':e buyer is protected in payintr

the t'actoi to the extent of his lien (/ . So an airent intrusted

with goods for sale upon the terms of his accepting bills to the

value of the goods, has a lion for the amount of his accept-

aiiees;w . But the lien of the factor does not give him an

irrevotablo authority to sell, against the orders of his jirincipal.

unless the advances have been made upon a special agreement to

that effect (n).

'' i'li- rm: Nvo't v. v r/zcei 1743,
Willc!., 107: n'l'lKhirr v. .S.w.< (1S.'H\

1 Cumji. 2-')S. SiH! /;«/<« V. Fninli
ilKil . :f L. J. 0. P. 143: 10 C. B.
S80.

I/) llimin V. /''i/c 1S201, .; B. &
Aid. lilli.

(/ StT :„ti\ p. 34!).

:JA //,«„•*,'.. V v.,.vi.;. . !H..;( , ;j n.
* P. 4S.).

(i) A> II. ft.ro;, I
ls7li;, 40 L. J. 3k.

•-'0: 4 Cli. D. 133, .SVeraM v. Ditln-

iISS4\ .V- I.. .1. C. 249 ; 2.) Ch. D. 31.

7 /•„- , .. SfiHhrmt 1H70\ 4.i L. J. Bk.
lis; <Vl. D. 4811. 8w Hold., mas v.

i-:il ,i> ,S27 . « L. .T. O. 8. K. B. 17:

T B. \- * . J 12.

I) lli'im V. e)vm//<i- (1S21), .') B. &
Aid. .'7: »''(/«•)• V.' M'K'iii 1S36). h

L. J. Kx. 270 : 1 M, i- W. m : linrkfr

V. ',,-„"•„,„/ (IS37 , 6 L..r. ¥.\. Eij. .')4:

.! V. \- r, Fx. 414.
iw) I'liriii'n hrltrd h'tthrir Co. (1876),

4.^ 1,. J. C. 31S: 1 Ch D. 631.

II) Ik (''mm V. Prost (ISO.i), 3 Moo.
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Pai» II.

PledKe by
iaotor.

Faotorn Act,

.1889.

At I'uiiaiiuii luw, u person in po-ssciisiun of goodn could nut in

general give to another, by salo or pledge, a better title to the

goods than he himself had; and though a factor had a generHl

authority to sell, he had no such authority to pledge goods, even

for the amount of his lien(o).—Now by the Factors Act, 1H8!>

(which repeals and replace* the previous Factors Acts), it is en-

acted, 8. "2 (l), 'whore a mercantile agent (p) is, with tlu<

consent {q) of the owner, iu passcssion of goods or of the docu-

ments of title to goods, any sale, pledge, or other disposition jf

the goods, made hy him when acting in the ordinary course of

business {r, of a mercantile agent, shall, subject to the provisions

of this Act, as valid as if he were expressly autliorised by the

owner of the goods to make tlu; same; provided that the {K>rson

taking under the disposition acts in good faith, and bus not at

the tiini' of the disposition notice that the person making tho

disposition has not authority to make the same." Sect. 2 (2)

of the above Act protects a salo or pledge of the goods made

after the owner has withdrawn his consent, provided the person

taking under it has not notice that the consent has boon deter-

mined («). And by sect. 2 (4), "For the purposes of this Act,

the consent of the owner shall be presumed in the absence of

evidence to the contrary." By sect. 4, where a mercantile agent

pledges goods for an antcoedent debt, "' the pledgee sliall acquire

no further right to the goods than could have been enforced by

the pledgor at the time of the pledge" (<).

Broker. A broker is an agent employed to buy and sell goods, dill'ering

from a factor in not being intrusted with the possession of tiie

goods, and in not having authority to contract in his own name or

to receive payment. Hence a broker, signing or expressing him-

self in bought and sold notes as ' oker for a principal, whether

named or not, is presumptively ot a contracting party, and

cannot sue or be sued personally «V But he may be made a

P. C. N.8. l.iS; .S,„mt V. NaMlan (I84S),

1" L. J. C. P. 258; ,->C. B. 89.).

(o) M'Comhiev. Ihvvs 180.i», 7 Eaut.ii.

p) Wnner v. HarrU (1909), 79 L. J.

K. B. 342 ; (1910) 1 K. B. 285.

{a) See Opprnheimrr v. Fratei- (1907),

76 L. J. K. B. 806 : (1907) 2 K. B. 50.

(r) (Ipjmilmmeiv. Atleiihonugh MOT),

77 L. J. K. B. 209 ; '1908) 1 K. B. 221

:

Oppetihtimer v. Frnntr fl907), 76 L. J.

K. B. 806 : 1 1907) 2 K. B. .)0.

."i Sec FwiiUi V. Moulin (18691. 3S

L. J. C. P. 95 ; L. R. 4 C. P. 93.

{t) Kaltcnbueh v. hwit (188.)), 55 L. .1.

C. .')8: 10 Ap. Ca. 617.

(m) Fawken v. Lamb (1861), 31 L. J.

Q. B. 98 ; Fiiir/iiv. Fentoii, :!".) L. J. Ex.

107; L. R. 5 Ex. 169; .•<„iithtctll v.

Hoiitiitch (1876), 45 L. J. C. P. 030;

1 C. P. D. 374.
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trade.

paitv \t\ lilt" ix|>ns< i« TIMS of tlio LOiitmct, tliough known lo be, Vu. II.

and (IcsdilMil in tlio contract a», a, broker (x). Ami by tiio ex- '*'""i.
press terms of liis einploynient or by the U8aj,'o of trade bo may
be personally linlile to bis principal for tbe validity and 'jerforni-

ancc of the eontnicts made by biin(y). "If the broker's au-

thority be speeiiilly liniite<l, the party dealing with )he looker

has still a rijjbt to consider all that is done I tlii^ broker within

the scope of his ireiicial autiiority as binding on the principal.

unU-ss lu has notice of the special limitation" (z).

The employment of a broker in a particular tnide or miirket l'i«,reHof

authorises him to contract according to the usages of the trade or

place, so far as they are not inconsistent with the employment as

broker: the principal 'gives authority to the broker to make
contracts upon the footing of such usages, provided they are such
as regulate the mode of performing tbe contracts, and do not
change tiieir intrinsic character "

(«;. And it is immaterial
whether the employer is informed in fact of the particular usages,

provided they prevail g<'nerally in the trade or market, and are

consistent with the relation of brokiT (^\ The authorilv of a

broker may bo thus limited by the usage of the trade to the day on
which it is given ''r . He may be authorised by tiio usiige of
trade to sell in his own name, with an indemnity from liabilitv,

and with a lien on the price, and a right of set-otf against the

buyer (rf): and to .-ell upon the usual credit («>); and to sell with a

warranty (/^: and to receive the notice of tlie shipment of the

goods sold as stipulated for in the contract on behalf of the

buyer (flr). But the usage of a market for the broker to buy
goods in his own name without making a separate contract for

each of his principals, was held to bo so inconsistent with the
duties of a broker as not to bind a principal without notici> of

1

.') Jniii:i V. lillkdiitf (18;!71, L. J.
K. B. UiU; 6 A. A: K. IS6; Slwnn.m v.

y(-w«// (1871 , 40 L. .T. y. B. :ili : L. R.
6 y. B. 720 : Hiililumii v. Kalmi (issil,
i:!y. B. I). 861.

i( FIrel V. Murlnii 1S71\ 41 I,. J.
Q. B. 4'.i; L. R. 7Q. B. 126.

(; Bylis, J., Uriiiroil/i V. Knii/>it

(INtili, »:) I,. .T. c. V. W.i : 17 C.B.
N. .><. 298. S<e ttiilF. p. :C22.

Id) J^. C'lieliniiford, IMimoii v. Vol-
/»" (187iV, 44 [,. J. C. P. :)(12; L. R.
7 H. L. 8^6 ; hliickhn ni v. .(/,(»om (isaa),
68 L. T. .111).

(4) S„ttu>i V. TathaM (!S:!9), S L. J.

Q. B. 210 ; 10 A. & E. 27 ; Itmilife v.

Until-, uuilh 11847, 17 L. .1. Kx'. 78;
I Ex. 42.").

(c; /licHmon\. Li/tr.i/l Ibl.Vi, 4 Cami).
i7y.

(il) .Miii^loii V. I'slruiMe '1841), 11 A.
& E. .)4y

; f;;,pt,ir v. Cuol.- 1868). h. R.
;i C. P- 194.

r) Sw /iri- nir. Scult v. Siiiman (174:i).

Willes, 407; ISoihii v. Fiimh 18.51), 20
L. .7. C. P. 14:) ; 10 C. B. 886.

if ViHule V. lime flSoUl, 29 L. .7.

C. P. 143; 7C. B. N. S. U.').

(g\ (iriivi^ V. leijn 18.57), 26 L. J. Ex.
310 ; 2 H. k N. 210.
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Pa*t1I it; tlio oilirt of ttucli uoag^' being lu eliuiig*' tliv bi'uk<-i- i'rum uii

agent to buy for his eiuploytr, into u principul si'lliiig to liiui (A .

Stock simI -^ person employing a broker on thf Lontioii Stock Kxclmnge
Ouue \mkeT. impliedly uutliorisest him to act according uml subject to the rules

and usugcfs of the Kxchange: so fur oi* tiny are reasonable and

according to law (i). It is a rule of tiie lixclmnge to treat it*

own members, in buying and selling for (In-ir clients, us the only

contracting parties, and to enfonc their contructs intir *c ; uiid

therefore the employer is bound to indemnify the broker for all

payments which he is compelled to niuke upon his contiucls by

the rules of the Exchange ^k). But the indemnity does not extend

to liubilitios imposed upon the broker by the rules of the Kxcluuige

in eonsoqueuce of his becoming a defaulter, unless the principul,

being apprised of his rights and being given an option, elects to

ratify the particular dealing (?, . And as llie above rule applies

only between brokers as members of the Stock I'.xchange, it does

not preclude the umlisclost^d principals from suing or being

sued *»). The princijjal is bound by a rule of the Stock K\-

chiiiijre that a broker buying stock or shares, tliou;^li treated as the

priiici|iul, may nominate a person as substituted party to whom

the ri^'lit and liability attaches; and uptti recei\ ing the eertiticate

and transfer of stock, and paying the price on behalf of his

nominee, his liability to the seller is di>charged (7j). But it is

an implied condition of the rule that the nominee is w illiug and

competent to undertake the contract, and the seller may refuse him

as beiiiD: unwilling or incompetent at any reas(mable time after

having notice of the objection; ho may also object t ,at the

nominee is not a responsible person in respect of means, ]iio\i(led

he does so before the time for completing the contract with

him(o). Tho seller havinjr accepted the nominee and eonijileted

Sabatitntion

of nominee
of broker.

{/, Ituhoixni, V. M;tlill (is:.') . 4 I L. J.

C. r. sni; I.. R. 7 H. L. f*il2.

(i; /Vn« V. Bmnell (18H5), M L. J.

Q. B. liiii :
!."> Q B. D. SSh : Ilurlin- v.

Eitiranh ISST;. .^T L. .1. Q. B. 147:

llaii.', V. llouai'l (ISSil), .W L. J. Q. B.

133: -H Q. B. D. tiill : hhuihurn v.

Mam, 'WXV. 6S L. T. 610.

ik) Tallin, V. Slrmi 18.17), 26 L. J.

C.'P. 287 : 2 C. B. N. S. 1»7 : l'lin/,m,iM

V. She/,lir,imW,V, 3li L. J. C. P. 113:

L. R. 2 C. P. 228.

;;; ih,m„„ v. HiH ;is7:!;. 42 L. J.

Ex. UK: L. R. 8 Ex. 242: Il,nl,i, v.

HihlMif 1H8S), flS L.J. Q. B. 187; 22

Q. B. I). 2.-.4.

.Ill) Mintiiini- V M-Ciillnii 1810;. 9

L. J. E.\. 7:i : t; M. & W. M : I.„,„iIm

V. irail, 18G8\ 37 L. .T. 0. 34.): L. R.
U Ell. P''): hiii^iM V. .v<« (187"' , 47

L. J. O. 7<l.'): 9Cli. D. r.i8.

Ill) Miixtiil V. ram, 1S71 , 411 L. J.

Ex .>7; L. K. G Ex. 132: IIouiuhi/ \.

shrjihrril 1871 , 40 L. .1. Q. B. 129;

I.. R. (i <1. B. 309. S.f Hanl,M, v.

ii,iii,„>. 'moo , 70 L. J. P. c. 9: I'.mr

A. C. lis.

'</) XiHallii V. .tf<ny (lS7fi), 45L. J.

C. .>7-'>: I.. R. 7 H. I, !>W. Sw
jin-iiiiff,' V. r.iiiie ime), 45 l. j. <:.

295 ; 2 Ch. D. .>94.



OKNKKAL AOENTH.

(Ill- (onfriKl liiis no further riaiiii uj?uiii»t tlic lirokcr or ajniiiist

his original i)rineii)al(p). -" A member of tho Stu'k Ilvchangi-

luuv he a jobber, the nature of whose business is to soil stock or

sliiire-- just iihovc the murket value, and to buy just below it, and
niuko his protit of the turn of the market '

: but brokers arr

Ireiited aH principals aocording to tho rules, tiiore is no different;*'

bit ween the contraets of a broker memln-r and of a jobber mem-
ber

'ji';.
Mere time bargains in stocks for the ii.iyinent of diffoi-

eiices of prire are wasjering eontracts (/• .

363

Ch. II.

HKcr. Til.

StcK'k johbar.

lit'tween

vtndur aud
I'titiiiniiiHum

iij.'piit.

.\ commission agent is an agent who buys goods as principal in Cummiwimi

H foreign market for a cornspoiident in this country, or buys
"'^^''

floods in this country for a corrwpondent abroad, charging hi^

correspondent with the |)riee of the goods and a lommission for hi^

services; 'this is the ordinary authority given to a foreign (0111-

mission merchant, who, on account of the great in<onvcnience tlmt

wouhl result from establishing privily of eontnict between the

foreign producer ami the home merchant, is not allowed, fiir los

reijuired, to establish privity of contract between them '

(s The l)i»tiiieti.in

distinction between 11 commission agent and a xendor who con-

signs goodti on his own account is thus pointed out: ' If the (on-

sigiior is a person who has contracted to supply the goods at an

agreed pric*^ the amount inserted in the invoice is the agreed pric(!

aud no commission is charged. Hut it is also \ cry ciuniiion for the

consignoi to be an agent who does not bind iiimself absolutely to

sui)ply the goods, but merely aCL-epts an order by which he bimU
himself to use due diligence to t'ullil the order. In tlmt < asc he i>

bound to got the goods us cheaj) as he reasonably (an, and the sum
inserted in tlii! invoice represents the actual cost and charges, with

the addition of a commission; and the naming nf a maximum limit

shows that the order is of that nature, ll woidd be a positive

fraud if having bought the goods at a |)rice including all charges

below the maximum limit lixed in the order, he. tho comrin'ssion

merchant, instead of debiting his correspomlent with that actual

cost and commission, should debit him with the maximum limit:

and in an action brought against him as an agent for not account-

' p) TMtiiinlnK {Lord: V. /.'.H7 lS(i8 ,

JS L. J. C. I". l.!l : L. R. 4 C. P. 2(i.

•'/I Bliiikliiirii, J., Miuini v. rmiir
(1871), 4u L. J. Ex. 57 : I,. R. ti Kx.
132.

(/ S.f ;«.,/, ft. II.. ('Imp. IV.
«. BliK'libiirii. .1.. Miin^nii v. Mi,ll,tt

:IS7.V, 11 L. J. C. P. 3(1 J; L. R. 7

H. L. SKt. Seort«'<.
i>. :U3.



864 PRINCIPAL AND AUENT.

Pabt II. iiijf |)ru|iurly, thin extra nuiii would bo ilimilluwod " (t). Aocoiil-

ingly, an agent who has bought upon cointniNsion cannot c^hur^'c

his principal for goods sold and dolivort>d uh upon ii contract of

sale («;; nor can tho principal claim damages uguinst the agent iin

upon a contract of sale, but for default in execution of his com-

mission (.r). But a commission agent is in the position of a seller

as regards tiiu property in the goods; he may retain control of the

possession by taking tlio hill of lading to his own order, and nmy
forward it to his own agent to hoUl until payment of tho price or

accoptunee of bills for tho price {y); and ho has the right of stop-

page hi triuixitu [z) . The authority of a commission agent to buy

goods in a foreign market is to bo construivl with reference to

tho usages of the platM- an<l the condition of the market at the

time (a)

.

Ltl trtitu A broker or agent with a del credere commission guarantees to

his principal tho porformunce of the contracts made in execution

of his agency. ".V del credere agent, like any other agent, is

to sell according to the instructions of his principal; and is dis-

tinguished from other agents simply in this, that he guarantees

that those |)orsons to whom he soils shall iK>rfi>rm the contracts

which he makes with them'" (6). This guarantee, being a con-

dition upon which the agent is employed, is not a promise to

answer for tho debt of another within the Statute of Frauds, and

therefore not required to be proved in writing (c). And in some

trade6 such a guarantee is annexed to the employment of a broker

by usagv. of tho trade (d). It is not a primary liability of the

agent, und in an action against him the principal must allege and

prove a demand on the principal debtor as a condition precedent

to the liability (c). A del credere commission does not affect the

authority of the agent to contract, or the construction of the con-

\t) BUvkbiini, J., Inlaml v. iitiHy-

'ti.ii (IST2), 41 L. J. Q. B. -205
; L. K.

h H. L. 4o7 : irifliaiiiHoH V. Hnrhuur

(1877), 50 L. .1. C. 147 ; 'J Ch. D. .VJ9.

(hi Siiimour v. I'gclilau (1817), 1 B. &
Aid. 14.

(J-) <'iiMab<uiluii V. WiAJ« (ISSIl), 52

L. J. Q. B.'538; 11 U. B. D. 707;
8. I'. Siilrrmn V. Rrdiii Aktidoliigit

Xmihlini,,,,! l'J05\ 74 L. J. P. C. 104 ;

;1!HW .\. C. .'.tri.

{!/, S/ir/i/itiil V. llaiiiioil (1870). 40
L. .J. Q. B. 148: L. R. o H. L. IK..

(:j F,..i- V. ;/(././ (I!t02", 3 EhkI, 0:I.

((#) Johiittuu V. Kmhttir (1866;, liti

L. J. Ex. 44 ; L. K. 2 E.\. 82 ; Irclmtd

V. Lh-iny^loH (1872;, 41 L. J. Q. B. 201

:

L. R. 5 H. L. 395.

(A) Mellwh, L. J.. h:i p. »*(/« (1871),

40 L. J. Bk. 73 ; L. K. 6 Cli. 403 ; per
air. MorriH v. lUtthi/ ,1816), 4 M. & 8.

574.

(<•; t'outiuiri \. Hmtit (1852), 22 L. .1.

Ex. 07 ; 8 Ex. 40.

[iC; Ft'rrl V. Mrirfrm (1S71;, 11 L. J.

Q. B. 40 ; L. R. 7 Q. B. 126.

(t) Morns V. fVir/iAy (1816), 4 M. k S.

56U.

h ^
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truft as to tlio imrties, or f^ive him unv furtliur liglitH llmu ap|>oar

oil tho contract (/;. An agent to whom goods ure ounsignod upon

tlio terms of accounting for them at lixod prices, if sold,nnd who is

autiiorised to soli tliem at what price ho pleast'S, iH not n del credere

agent as to sales made by him, nor bound to account for tho monev
roc.uvod on sueli sales, but is liablo only as buyer of the goods at

the fixed prices (7)

.

t . II.

Skct. Ill,

"An auctioneer Iuin a possession, coupliHl with an intorost, in Auctioneer,

floods which ho is employed to soil; not u bare eudtody like a

ser\ont or shopman. There is no dilTcronco, whctlier the siilo l)o

iin the premises of the owner, or in a publie auction room, for on

tlie premises of the owner an netiial jKMsoMsion is given to tliiP

iiuetioncer and his servants by the owner, not merol\' an authority

to sell " (h). Accordingly an auctioni'er has a generul authority to

»iell the goods in his own name, and prima {(wie may sue and be

suofl upon the contraet so mado(»). If his principal is disclosed

tlio latter is presumptively a contracting part}-; but tho contract

may also bo made with the auctioneer 7^)- An auctioneer em-

ployed to si'll g(M)(lH has an implied authority to sell without

I'eserve, but if a sale is subject to a reserve priw, a bidder is bound

by tho actual limitation on the auctioneer's authority although the

precise sum fixed as a reserve price is not known to him at the time

of sale(/); and an auctioneer lias no gener.il authority to give

a warranty of goods sold, Iwyond the description given by the

owner for the |>urposo of the sale m<. An auction of goods is !*»??'«''''<>

generally upon tlie terms of payiiM'nt upon delivery, and (he

auctioneer has a general authority to receive payment; hut not

to sell upon credit, or to receive payment otherwise than in

money (m). Where the conditions of sale |)rovide that the pur-

uuctiuneer.

(/•) Morrh V. Cttmbii '\U6), 4 M. &
S. X6; UqihIi^ v. Im'ij 1817), t> M. \
S. l«(i.

(</} Ef p. White (ISTl, 40 L. J. Bk.
73 ; L. R 6 Cli. :!!»7 ; afflrmcd by H. L.
Hom. Tuirle V. ;rAi/<p (1873), 29 L. T.
7S; 21 W. R. 46.-..

(A) LuuK)iburoU|fh, C. J., U'illittmn v.

MilUmitoH (1788;, 1 H. Bl. 81 ; Coimli-
(Inled ho. V. Curtiii (1892), 61 L. J. Q. B.
:)2.i ; (1892, I Q. B. 495.

IJ) FrmiklyH v. iamo.'irf (1847K 1« L. J.

C. P. 221 ; 4 C. B. 637 ; Woolfe v.

Home (1877), 46 L. J. Q. B. .536; 2

<i. B D. 35.5.

'h Kriiiii V. A'i»y/» 183.5;, 3 Ad. i V..

132: tithe, v. Mnith (186.'i , 34 L. J.

Q. B. 177: 6B. &S. 111.

(/) Haiuliuiiy. /^o«Xi«» (1904 , 73 L. .1.

K. B. 641: (1904) 2 K. B. 322;
MiMimiu V. Foilrime (1907), "6 h. J.
K. B. 393; (1907) 2 K.B. 1.

(in) Payne v. LfetMjIrM {Lt„(i) (1882),

51 L. J. Q. B. 642.

(h) irillittmi T. MtUiugloH (1788). 1 H.
Bl. 81 : Syket r. OiUt (1839), 9 L. J. Ex.
10« : r, M. & W. 044 : in/liaim v. Finiu
(I86i;.35L.J.Q.B. Ill; L.R.I Q. B.
332 ; JuhmtoH v. Boyea (1899). 68 L. J. C.
42.->; (18!t9)2Cti. 73.
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PamII.

Lieu of

neti'Mn'i'r.

Inileiuuitjr Ui

•luitiiino-r.

Revooittiiiii

<if Buth'iritj.

UoiDC iuul

estate agent.

chaser tkull |iuv du^n A um as it d(<|imit in |mrt |)aynieiit of tlio

|)ut'('haw,-uiuui\v and the roiiiaindor at u fiitiiio dato, tho aiilhoiitv

of the auutioi>t«r extends to re(«iving tlic de|H)Bit only (»). Where

a deposit in {laid to an auotion(>er to altidc tli<> event of thi> mile,

ho hold* tlit> iiiunoy as stakehuldor and aM tlio agent of hoth

parties (p) ; unless it is paid to him " as a^^ent " for the vendor {q .

An auctionei r has u lien upon tli>- gooJs s:>ld, and, where he n*

ontitled te Mue. upon the prioo of the goods s'tld and delivered,

for hi< eiiargi'h including formerly tlio auction duty wliieli ho

was hnuud to pay < and his commission in res|)ort of such giHtdw;

but he huK not a general lion(r). The principal cun intervene

lo claim the price from the buyer only subject to the claim of the

auctioneer; and it in no answer to an action by the I ilter for tho

price of the goods, that tho buyer has made payment to his prin-

cipal, whilst his o\\ n claim remains unsatisfied (^V An auctioneer

is untitlinl lo iiideninity from his employi'r for the ci)nse(|Uenoe8 of

acting upon his authority, and to he repaid any damages which

have Ikvii recovered from him by the true owner in resjM'ct of a

tortious sale / . And if the true owner intervenes before a sale

and clitinis llie g(H>ds, the auctioneer may set uj) the Jus Ifrlii

against any claim of his employer ^tf). The authority of an

auctioneer may lie revoked at any time before tlie sale is elT'cled,

without notice to the bidders; but it does not up|R^ar to he settled

whether the presnmi)tive authority of an auctiom:.'r to sign a con-

tract within the Statute of Frauds for both parties may l)e revoked

by vither. after llie lot has been knocked down to a bidder Jt].

Hul a paiiial ri'\(H'ation or a variation of the authority may l)e

interposed ,// •

.

House and estate agents and other similar agtuits cany on tin'

business of priH'uring tenants and iiuit'hasers of houses and land

!u; Sgtf, V. '.i/c '1S;)<J), 9 L. J. El.
li)(j : 6 M. & W. (J4:i.

{p, llrini V. Unlit ikIii' WIH), 6 L. J.

(). ». K. B. \rA : I Mhd. ic R. U14.

('r Sti' KIliM V. i/o'illoii (!R9:i\ Gi

L. J. Q. ;i. -a-i : Is'ih; 1 y. B. 3.10.

.) inihamM T. .Ui/l.iiil«H {I7RS), 1 11.

Bl. SI ; WVM V. .S,«i(/< 188.51,5.5 I.. J. C.

.148 ; 30 Ch. 1). 19.'.

(') Subinton v. Rutin- (lS.5-5;, 21 L. J.

•i. B. ^50 ; 4 E. i B. flafi. See Grin v.

AV.<,i,* iisro), 39 L. .T. Q. B. 175;

I-. R. .•> «. n. .MO.

11) Adnmmn v. Jan in (18'J7), .'' 1^. J.

O. S. C. V. C8 ; 4 Bin)f. C(>. Se.' //»/-

h/-ottH T. /nfffttfttioHiil IIoi'U Aii'ttett

(19(12, 7i L. J. K. B.90: ;i903) 1 K. B.

i70.

(«) ItMIr V. floHrf ,1S6.>I. 31 h. .1.

y. B. 137; 6 B. & S. 2'.>.>: Itiiein v.

.htiHiitlttIt (1880;, 49 L. J. ('. ti09.

See itiM/riii V. LamUrt (ISW, (10 I,. .?,

Q. B. 187: (1891) 1 Q. B. 318.

(x) 8ee ante, |.. 331.

(y) Maiuer T. Bark (1848;, ti Han>.
443.
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»J

and other kiiuU of |(io|i. 1(3 ; iiml >r"ii<riilly upon the icriii^ of »h.' C». II.

payment of a couiiiiinxion upon flio iint or prui- obtitino<l, in tlit>
'**' '"'

event of the truuHiKlion An^ curriftl out through their wrviiit;

otherwihf no charKi- I" Iw paynlilo for »<(rvi(t>s rcndoroil unh-Hn ix-

proHfly stipuhilcd for, muU an rt>H:ii«lnition fi>«'>«, advortiKoini'nlK, or

!»IMvial in(|uirioH (.- . Such un a«rni y In rcvoiablo at any tiino

bt'fore eonipU-ti' oxiiiition, and, if it ii* upon the above torni:*. with-

out compouMition for the ini-ffiTtivo NcrvircM n-ndurcd under it («'.

But if the agent exeeule* hin eoniniiiti«ion by proeuring a tenant or

piirchaxer satisfying ail ret|uiri<ntents, ami tiie prineipal refuses or

is unable to lurept him, the hitler is liable for the i omniis«ioii »n if

ho had accepted him [h . And the agent in entitled to hi!* eom-
mifiHion upon the side of ai! estate, though the negotiations were
not completed by him, if he was the eause. through his servioes

rendered for the purpow. of the estate being gold (c). Hut if his

servift's did not raus'' the suh-, he has no claim («f;. A house

ajjeut employed to let a hous4' is liable for the coiiseciuences of

negligently procuring an insohent person as tenant (r). Ills em-
ployer also may refuw an improper |>er8on; but if he acci'pfs the

person offered, with knowledge of his qualilioations, he cannot
refuse to pay tiie agent's commission ^7. The eniploynieni of .\uthnrity

an estate agent with iiistiuclions to procure a pmciiaser, merely

stating particulars and price of the |>ro|)erty, gives no authority to

the agent to sign n contract of sale (7). But instructions given
by ail owiiei of real estate to all agent to sell the property for him.

and an agreement to pay a coniinission on the purchase priie

atvepted, are an authority to the ajfciit to make a binding contract

and to sign an iigrceineiil for salc/i. .\nd an ailvertiseiiieiit

offering an estate for sali' and referring to an agent for apjilica-

tions "to treat and view. " imports no aiithoritv to sell but only to

receive oilers (<).

tu sril.

(t) SliiipmH V. hliiii (IS.)!'.), ;>.•) L. .1.

C. P. 113 : 1; C. B. 60;i ; (/rr,,, v. .»„/«
ISSI), 30 L.J. C. P. Hi.

11) Siui/i>oH V. /,«>«/< IS.'itt , >> I,. .1.

t'. P. ll:(: 17 c. B. 603.

(*) IVirkrll V. Hiidffr (lS.)(i\ .>G L. ,1.

C. P. 33 ; 1 C. B. N. S. iOii ; >,./«< v.
Jinuell (187S), 48 L. J. Ex. 32.

'e) (Irtra v. Btirtlett (1863), 3'J I.. J.
».'. P. Ml ; 14 C. B. N. S. wb : hilkimuii
V. M/ilou (1879), 48 L. .1. y. B. 733.

{'/: firm. V. .tfwfc. (I8C1), 30 L. J.
«•. P. 3H.

.1 /Ai/1 V. Tindiil/ (1861"!, 30 L. .1.

Q. B. :)ti-2: I H. & 8 .'96.

ft": Ifor/oiil V. ll'ihoH '1807t, 1

Taiint. 12.

J/, lluma V. .SA/i,/) (1874 ', 44 L. J. C.
fi3; L. R. lilEq. 108.

(k) Ronriihaum r. Bflmii ri900 , 69
L. J. C. .>UU; (1900) 2 C'ti. 267.

i) <!<Mluiit V. Brind (1868), 39 L. J.
C. P. 121 : L. R. 5 C. P. 2a9, n.
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FMrrll.

Hhipbrokcr.

Shipbrokor* are agents oiiiplojwl lo |)r<Miiri' i Imilff* for ships.

Heru, too, thn right to romunoratioii, wliftlii'i i niimiisKioii or coiii-

|M>n«ation for work and labour, may (loppiid ii|>(mi thf complofion

of the pontiapt {k). Commirwion is in gfiH-nil i>ti>iihli' upon the

freight stipulated in the charter-party, mid it in>» d(>|M'n«lent upon

Hhip in fact earning freight; if noccrfnin fn-ight is Htipuhitcil, the

l»roker becomes piititleii to the vuluc of lii* sirv i( o* iin f-stimiitcd by

n judge or jury (/). The shipbroker if* ••nlitled lo bin toinniifsion

if the transaction is effected through liin <«cr>iii'M. though tlio

detailN are not completed by himself (m .

luminncc
broker.

Form nf

policy.

An insurance broker is generally ouijiloyed in iimriin' iiiBiiriiiic^

to procure the policy from an insurer or nmh r\vritcr>'. to pay the

promiuinit, and to collect the payments for the losses insured

against; but he is not autiiorised to ciim«-l or \ur\ u policy onee

made («) . The broker is liable for not procuring the policy accord-

ing to iii«i instriii I ions (o); and for negligence in colliHting losses

fri.iii ipid.iMntois (p); but is not Iwund to bring actions against

till uii Itiwriicrs witliout an indemnity agiiiii«*t the costs (7).—By
tht Staniii A.t, I8!)l. s. !>7 (2).« broker or iitf<'iil nmkin<,' any sen

insurance eaniiot eliurge his employer for commission or premiums,

unlt*> tin iii^uronce is in writing und<lul> stamped, and any pay-

nu'iil l)\ till' employer eontrary to tliis .Vet is de^'iiied !o be paid

without consideration and remains the pi I'eify of the employer.

Policies arc g<'ncraily made by tli<' iiisi.ninev Iri.ker in his own

name, and it is usual to odd the clause that 'vr- «.. • - it " as well in

his name us for and in the name of ali <

same 'may appertain, Ac "; and the .1
• w*.

brought eitlier in the nui. " of '.n'

effecting the insurance, or in th" 11 iiM

pal or party interested (r). The uciio:.

1.
'• T. to whom the

, '\\' nolicy may be

• .
•:' nominall,v

ii. is( liisi'd princi-

ili;. I"' brought in

:k) Rnidy. Rmm (1830), 8 L. J. O. S.

K. B. 144 : 10 B. & C. 438: Broad T.

Thomit- {I8.i0 , 9 I.. J. O. S. C. P. 3J ;

; Binif. yj.
^ ^

(/) Bttl V. Kitchim (1846), 15 L. J.

C. P. '-'SI ; 3 C. B. 306.

(>«) Bmiietl V. Boiich (1840), 9C. & P.

624 ; OibmH v. (Yuk (1862), 31 L. J. Ex.

304 ; 1 H. * C. 142.

(«) Xn(j» T. meklkom (I8(i7), 36 L. J.

0. P. 313 : L. R. 2 H. L. 296 : Uniitr,'

lnKf. of Milan T. Mrrchmti' Mariiir

Uur. (1897), «6 L. J. Q. B. (564 : (1897)

2 Q. B. 93.

'('

(f,) fi'il, V, y/.w..,M«.' (lHir,\ 6T«unt.
494.

{p, llOM'Jirhi V. l-itsiiell (1810), 2

Camp. S4.7.

;«/) The lo.il of Ih. A»/r. (1894), lil

L. .T. P. l.-i; (1894) P. 342.

(r) Marine limurancr Act. 1906, sa. 5,

14, '23, 8.'), and Sched. : [.iimm t. Cray:-

fmd (ISOli), 2 B<>K. & v. N. R. 'iAi;

(1808), 1 Tsunt. 325 ; Siillirrlimdv. I'rttlt

(1843), 13 L. J. Ex. '246; 12 H. 4 W.
16 : Frvr. Jtn. ufCuttiuiii v f^tittc (1874),

43 L. J. P. C. 49 : L. K. (i P, C. 224.
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I'M ir

Xnrr. ill

.h.. niimool the i.mlip* l,«^| prind|»l, IhmikI. ih.. «U,v.. ,.|„uw. n-
f.Tr.nKfo»bea^,.n,v son.rtlwl (,); an.l (hougl, fhr.mlic, i« ...ad^
l.v .1.*,! poll (t: Out if ,h(. polioy i» „„de i., tho r«,,.« ami on
mt««unt of th.. priruipal. ih« broker l.a» no rigl.i and mt, ...Mth... ,„,.
iK.r h.. Hu,..l upon i, „, ,v broker in ,««««...„ of -h, ..licy i. r.,u«., u>
pr.*uiiiptivel,v authorised (., .ollot-t lo«.o« from lf«> ..ndorwrit-n,' »"*•'
Inif tor.-t«ivcpaymonf „. iia.r y only. and not bv «.»-.*fT inu,v„unt
«iili the undcrwriU<r, who i* not !i.fhaiK-<l ' v mich K.-tH-nMiit ^
UK"!'*"' the innurotl, unh*, thi- l.rokw hax is. fa.t paid Hi.. ,:,t(,,r / j.).
ri iH ^heuHUK^of brok.reaiid undcr«ritvr^af f,l, vd'x i„ imcharj?..
flieir

.
liiiniH ami iiabiliti.-^ for pn-nimnw an.l lo.~ - „|,.,„ „oli,.io»

['> " ^ ™' "ftHonnnl of acoounis Ik.( w.Mn th.in; I it H.o a^-unnl
i« not ,..und by thia m.-d.. of ».'Hcn,..nl. n,.r i» (I und.-ruritcr
diHohar^'.^ [y], unleM the a»i.uroil kn.w of the u^,..., and ,m>hor-
Hod the Lrokcr to Bi'ttlo in that rnann.-r: U •: ,- •

.u,.|, ..Hajr.- in
pocuhn. „ Lloy.i'H hou-.., an.l .s not a jc-n.-r..! um.^. of in-iinimo
.a Ihn Cty of London If I,., brok-r pav« hi. pnn.ipal upon
u pivsunud 8..ttlenicnl of th« account with tho .in.l..iwril..r« ho
cannot afLr a .(nwidcrabl,. laps., of tinio r.rov.T ih, n.o.MV l.a<-k.
fhou^di \iv suhs,.,pi..ntiy fails ii- rocovorinjf front th.> latfoc „ \ u.-u „t
broker who has ,.|T,v.t..<l a policy in his own natii.> hn». a \u-u iip..n

^'^'^
th.. policy for tonimiiwion .m.l for prcniininM p.ii.l an.l payable
hy him (A); and a broker with a rfW rr,,l,rr .ommisM,,,, h„s a
hen in ronpoct of his Ruarantw) for the payment of lo».s,.s, entitling
hmi to sue the nml.Twrit. r, an.l if su..d by th.. un.l..rwiif,.r I.. s.-(

oil a loss upon the policy (c). So a broker who ha.l in«ur...l nmnU
for the owners and had ao<M.pted bills on a. .mint of the j.„„ds was
h.-l.l entitl.Ml to a lien u,,on tho policy, an.l to set ,.fT losses in an
action by th.- un<lerwrit..r for pivniinins (,/ . |( j. (|„. j-cn.ral
I.racticc for underwrit.-rs to limit th.-ir authoiii v to a IIv.mI sum. on
each policy; therofore the assured in d.alii.jr « ,tl. iu. un.h-rwrit.T

i»-i), L. R. sp. 0. i(j;j.

asM). 20 L. .1. (i. B. 417: IfiQ. B.

" Kmler V. AV«„„ ilglH), 2 M. & S.

419
'*"'• I'^'H^oi-f (ISI«), KTuunt.

\\A IlT"" "' """•''"' •'*^''' * " *

*-• 1' III9
; "J (J. B. N. S m

[z] ll,,h«y V l.l,.,„l (liis), 3 L. J. O. S.
»v. B. Ufl; 3B. & C. 7SKt: 4Y,.M,YT.

I..

Air,,/,.,, Isis
, 7 I,. .1. fr .>!(.' I M4W. Jll.

(.i) Jamfto,! V. Saani'lw,, (1N.I9), 2
Camp. 541), n. Sco Murfiir/iinr v.
(linnH<ift,,,uh, I'lHSN), 28 I,. J. En. 7' :t

H. & N. H«0.

(*) Fvht, V. Smilh \H'9), \H L. J
Kx. 411 ; I Ap. Ca. 1.

(r) Ko'lrrw Kii^oii (IS!.)), 2 M. & S.
112; Lee v. /<«//,« ( 1H5H , 27 L J. Q Ii

lt;i : S E. i B. ws, u.

[il) riiiker V. Hrmlfu IKU), 2 M i
8. 423.

H H
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through Ins broker is taken to liavo notioo of the liinilx of

authority, nml oaniiot charge the umimvritor with an union nt

itxoeiHling his limit (e).

The muster of u ship is general agent of the shipowner or person

by whom lie is appointed, for the management anil employment of

the ship; and his aj.parent general authority cannot be limited by

private orders or conditions not known to the party dealing with

l.ini(/). The registered owner is presunn)tivoly responsible as

principal of the person filling the position of master (fir); but he

may rebut suuh pr.>sumption by evident that th<- master wiis in

fact appointed by the jwrson having |)088es8ion and control of the

ship under a charter, or as purchaser or mortgagee (A) .—The

master has general authority to receive goods on freight and toeign

bills of lading for the carriage and delivery; but he cannot bind

his employer by bills of lading for goods not shipped (»); nor for

a greater tjuantity of goods tlian in fact shipped (A:), unless the

charter-party provides that the biU of lading shall be conclusive

evidence of the quantity shipped (/); nor for the quality of the

goods shipped (»«). The bill of lading affords primii /rtdeevid. lae

of the matters therein stated, and it is for the party bound to dis-

place the inferenii' to be drawn therefrom by other ovidoniv n).

As between tlie shipowner and charterer, a bill of lading in viinii-

tion of the charter-party is, in general, ineffective (o). Uul tiir

master may bind the shipowner by bill of lading, though the nliip

is under eliurter, if the owner retains the appointment and eoiitn.l

of the master i;p). The muster is imrsoually responsible to hi-

owner for the aeeurw^v of statements in bills of lading as t(. lh<'

U'oods shipped and time of shipment, by which the owner i>

bound (^1. The master of an English ship bus general Hutlioiit> .

V) HaiHtH V. Eiiimi ;i86li), H.5 L. .T. Kx.

194: li. R. 1 Ex. WD.
( I I'ir CHI. (liant v. Xuruiii/ (IS.'il),

20 L.I. C. P. !t:i: IOC. B. 087.

(yl //i«ft» V llii-* I IHIili), .'I'J L. J. y. B.

liiii; li. R. 1 U. B. .VH.

A Milthetoi: V. Wii-.-<- lS.-,,->), 25 L. J.

y. B. 39; -I E. & B. nu; M)ft>a v.

H ,//i« (IS.IO), rt li. .1. V. v. 2.5'>: IH

C. B. 886 ;
Hiiiiuiiull Mimiif. nn Carl

SiliiMr V. Fuinm (1893;, (i2 L. J. Q. B.

iOl ; (1893) A. C. 8.

(i) liiant V. XorKii!/ (,\X'>\), 'iO L. J.

C. P. 93; IOC. B. 688.

<) HubbeiUitv. »«)•</ (1853), 22 L.J.

Ex. 113; 8 Ex. :i30 : llioun v I'ouill

Cu-il fo. (187.5), 14 L. J. C. P. 289;

L. R. IOC. I'. 5f2.

(/) l.uhmiiti V. rhritUt (1887 .-'Mi I.. !•

Q. B. 518; 19 Q. B. I). 333.

(m) Vox V. /»rMrr(l886), 56 L. J. y. B.

121 ; 18 Q. B. I). U7. Ht-c Cui'i/k'hi"

ynriroi Vanniityaila T. Churehill (1905 .

75 L. J. K. B. 94 ; (190B) 1 K. B. 2:i7.

Ml Smith V. llidtmiti ''". (I89.'> ,
i;>

L. J. P. C. 8; (1890) A. C. 70.

(<,) /Vai-.ow V. (iiitehni (1804), 33 L. •!.

C. P. 265; 17 C. B. N. S. 3.52.

( p) Siiudeiutmn v. .SV«r»- (1866), 30 L. .1

Q. B. 58 ; L. R. 2 Q. B. 80 ; Wehiifi ^

Jiine Utram Shtpping Cu. (190.5), 74 L. .1

K. B. .550; (190.5)2 K. B. 92.

'(l)
SiHimre T. flffrti (1887), oO L. .'

Q. B. 401 : 12 Ap. C». 698.
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in the nl)i«'ii(« of tin- (tliipowiicr or his agcnf, to i-ontruit for wlmt- •'" U-

ever is reosonubly iuhx*k)iiv for mainti'minco of the 8hi|> mul (trosf-
-*"' "'

cution of the voyiigc, iinjliidiiijr ropiiirs and borrowinjr of nioncv
miuircd for wttj,'es iiml the uso of tlio aliip [r). But lie Ino* no
autlioritv to horrow money to pay debts incurred for siicli |.iir-

po»i>s (At). Ho luiH also authority to contract for iwiBoniiblo sorvi.vs

for salvage of the sliip ^/ . If he makes such conlraetH in his own
name.tlie shipowner may In- charped upon them as his iindischiscil

princii)al {ii).- The master liad no lien as a siaman for his wa^r.s Lien of

or for dishursements on ai^eouiil of the ship, heeaiise his possession
"""'"•

of the ship us servant of llie owner is the possession of the
owner a; . But tlie maritime lien on shij) ami frei<,'ht for wa^^es
was givei' to the master hy tlu- Mereiiant .Sliipj.ing Ael, l,s.")4,

.s. H)l. and for dishursemenis liy tiie Act, 18W». h. 1 . These enact
Miuntsare now i^iM-aled but re|.rodueed by the Merchant Sjiippino-

Act, 1894, 8. lG7^//j. For the above purj)oses an I under liu- Bottomry
same circumstances the master may hypothecate the shij) and carjro

'"*""'•

by bottomry bond if the mon(>y be not otherwise obtainuMe .-;.

Accordinff to the laws of other countries the master has a iar^'er

aulhoritN and the rif,'hts of parties under an iiypothecation are
determined by the law of the Hag a). Aeconling to English
law, 'the bottonny bond gives no remedy to the lender against the
owner of the ship, nor against the owner of the cargo, personalh

;

iho remedy is in rem in both cas.>s; but as bi-fween the freighli r

and shipowner the cargo of the former is jdedged to secure the
d.'bt of the latter, and when the former has Ix'cn compelli'd to \<n\

the debt through the medium of the pledge, he must be reim-
bursed" (It). The nmsler cannot hyjmthecate the ship or ciirgo.

ttiiere it is practicable lor him to communicate with the respect i>e

. nt It.ga (IS72 . 41 L. J. Ail. ;iil

;

I.. R. 3 A. i- E. 516: iliiHH V. H'-heih
1S7IJ, 43 L. J. C. r. 'M- I,. R. <)i;. 1'.

>:tl ; TItr OniHtii (Wi\) (14 |^ ,| |' •\>.

IVt.-.) 1«. 4y. Si.,. The H,iH,,.A IIJuVh
IHSiii.-V, 1,. J. !•. M,. ,, A,, C. 270.
(>i Bfliloi, V r,„,,y/«// (isjli, -id L. .1.

lU. 34.!; (i Es. KS«.
t) AiiJtimn V. t>mii, (\, ISS.'i), SI

I' •!. «i. K. lUrt; 1(IA|.. Ca, liiT : Thr
I'niiz HoHiuk (1877), .'.7I-.J. A.I111. 17.
»...• nr l{,„/iar (188 ,), Si I.. .1, AJ. 49

;

^ > . 1). 116.

'<) dordoii V. Ifn.f (1823;, 1 ', J.
<• S. K. B. 70; PncHtteu v. AW»iV
'1_85>), 34 L. J. Ki. Vi- 3 H. & O.
i'77.

J-i Simth V. PIvmmrr (18 18), 1 B. &

it It

Al 1. ;)7.'>. See Biiaiufr v. U'li,liiti„r

M61), 31 L. J. C. 4(17; » II. 1 C
3!)!.

(y) S.* Vie S.i.a ISST). .Iii h. .1. ]«.

SOU: U Ap. <ji. 20'J; 7A,. Ca-.i/eaa:,

ilS'.i.'). tli L J. IM'. 17; (I8'J3)A.C.
•iS; T/ir finnila :I8'JI), (i» J,. .T, Ad
3J; ;18'Jj) I'. 4'J.

{zi Tlir I'liiin >/ SilM-Cnb;,!/ {IS:|S
3 McHl. p. C 1.

,'() 7'Ac Kii.HiK ,18(i'.)), 38 I,. .1. A I.

S" ; L R. -2 V. t". MK, : r/it G,ui,iho,i,hI
Miiru, (188J), h\ L. J. Ad. (17 ; 7 P I)
137.

(*) Per ear. Itiinnm v. Jleutnn (1847),
17 L. J. Kx. 23S; 1 Kic. ,Mfi : ««,!.
mil. Iliiomi V. liiitiran MSI'.t), 18 \,. .1

Ex. 1(1!) ; 3 Ex. 844.

>
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owners, becauao his autlioiity tiiiw-s only i'rom tho necessity of tho

case and the imposeibility of communication {p): and tho bottomry

bond is limited, as to validity and as to amount, by tl-t, neces-

sity (<f).—The master, under circumstana's of striiig.Mit necessity,

is authorised to soil the ship, and thereby make tho insurers

responsible as for a loss (e). And he may !« authorised by neces-

sity to sell cargo for repair of tho ship; in which cmsc tlic owner

of "cargo is entitled to be indemnified by tin owner of ship; or he

mav treat the proooods of the sale as a loan, o ;id without any allow-

ance for freight pro ratd (/). The master i ay also Ihj authorised

to sell cargo on behalf of the owner of tho iarpo, under eircuni-

stanooa of necossitv in which ho cannot communicat.', nor obtain

instructions from the owner {g). And where a sale is authorise.l

ho ma3 receive and give a vaUd discharge for the proceeds (A).

" Not merely is a power given, but a duty is cast on the master in

manv cases of accident and emergency to act for the safety of tho

cargo in such manner as may be best under tho circumstances;

and, as a correlative right, ho is entitled to charge its owner with

the expenses pioiwrly incurred in so doing" (/); and he has a

lien for such expenses upon the cargo saved (fc). If the ship

becomes ineapabic of eoniploting tho voyage, it is tho duty of the

mas^tcr to tranship the ear-o and forward it by another vessel, pro-

vided that it is practicable to send it to its destination in a iiiarket-

ablo state; which depends upon its condition and the charges upon

it, and the cost of transhipping and forwarding, compered with the

value on urriviiir/'. The authority of tlio master of a foreign

ship in the above casi-s is presumptively regulated by tiie law of

tho eountrv to which the sliip Ixslongs >»)•

Tho manager of a ship, eoiiiinonly called tho ship's husband, is

general agcirt of tlic owners in tho homo port for tho use iunl

cmplovni..ut of tlio shii). iuoliuling roi)air8 and outfit for voyage,

((; Klr'iuuuit V. Caia MnritiUun i,f

Genii l\«ll\ -J Ap. Ca. l.ifi.

(rf yy-c /W(^</a iissi), ,"):( i.. .1. A<i.

78: !ir. 1). 177.
I,) rohyiiitl .Vinilie ln^,i. V. 11,11 /i;iiij

(1S7,-, , L. U. (i 1'. V. 31'.l ; //.'" V. ./»/-.

(1880). ly L. J. C. P. 7'.!1.

{
/) Fiirmnnv. t.Mt liidin >'u. Wl'l).

.'i il A: A. Iil7 ; hopper v. Iliirn-^'

(is7iii, l.i L. J. C. P. ;i77; 1 C P. !>•

137.
'

ij Amtinhan yur. v. Musi (ISr.'

,

L K. 4 P. 0. 122 : ^fu^'< V. /('.)'.-

(1878;. 47 I,. J. Kx. 566; 3 Kx. U. 282 ;

Alliiiitir MiilHol Insce. v. Hulh (1S80 ,

10 Ch. I) 474.

;/, liilmiiiw 7/k-"v,)(1847), 17 L. .1.

C. P. 241 : 4C. H. 111'.

ii) I'll- (III-. I'li'ij'i II- Adjiih 1873 .

f,. R. i'> C. P. lljr>." !^1H' XolHIil V. Iftn-

iln-snn (1872). 41 h. i. Q. B- 1.'>S ; h- H.

7 Q. n. 22.') : The S.nomi (I'.IOO;, <\\\

L .1. Ad. y.i; I'.IO") P- 2M-
/} IliHii^:oii \-. ir,/«/^ il876),4.5I- .1.

Q. B. 440: I Q. B. 1) 307.

/ .tlliiHtir Mitliwl /»*(•(. V. //•!'/

18S0 , UiCh. I). 474.

(/«) r'le Augmt (IHitl), 00 I..T.A.I.

.'>7; 1891, P. 328.



GENKKAL AGENTS. 373

eugagouieut of master and crtnv, procuring uargo for freight, or Oh, U.
letting it out on ciiartor; but not including insurance, or borrow-

^'"' ^"-

ing inouev, or cancelling u elmrler-party ,«). And in acting U8

ugenl. he is not allowed to rtceivc iinv prolit by way oi commission
or otherwise from brokers or others w ith whom he deuls, for matters
within the scojm; of his dut v ,oj. By the Mtuchunt Siiipping Act,
1894, >. yj, the naiiif aud adilnss of the uiunegiiig owner or of

the ship's huxhand is reiuin-.i to b' re,,Mslore;l; and sueii jurson
is presumptive agent of all the regi^slered owners, but evidence is

admissible that he is agent only of those persons who in faot

appointed him ^p . And u part-owner is not liable for the eon-

tiuets of his co-owners or of the managing owner or ship's hus-

band, unless he lias expressly or impliedly iiuthorised or sumtionwl
their ageiie\ on his behalf; for th • eo-ow ners of a ship are not

in the relation of partners liavinu a general authority to bind
all within the scope of the partnership business q . A inujoritv

of eo-ownei-s an- entitled to employ and maniiLre the ship, but
without the ))ower of charging any liability upon the dissenting
niinority (r).

•'One partner, by virtue of that relation, is eon-titutetl a t'srtnen..

general uijent for another, as to all niiitlers within the scope of

the partnership dealings, and has eoinmunieated to him, by virtue

of thii relation, all authorities necessMry for enrrving on the
piirtr ship, and all sueh as are usn illy ev nised by p^irtni'rs in

that business in which they are euL'-iiged " s .-It wns formerly Partioipati.m

held that a person takine- u share of the prolits of a business '" P"^

became liable, as a partner, for tli delit^. upon the |(rineiplo

that by taking prolits he look the -ecurity for the debt^<(7 .

But subseipiently, ami the rule is now oontirmed I)y statute, the
liability of a person, as ])artner. to cn-ditors was ti.xed by refer-

ence to the question whether the trade is carried on on behalf of

oipat:

[n Al*tKttt (HI Sliippinif, p, l;iO;
Tliviinit V. Inns (1S7S , 4S L. J. V.% 7 ;

4 Ex. n. IS. Si'C Itfiiii,.,, V. (:„l.l,„

ilsTS , .! Ex. n. 2i):i.

'.) ii'iifiiiiiiMtihv. Hiiir is'.Ki), iin I, .1

0. lj:j: '18! l; I Cti. mtii.

')i l'ni:fr V. fMt)i>Hrhi,ii ISSl'. M>
L. .1. Q. B. 'JT"; (i Q B I). y;i : st-e

n. l-M/i„H.l [ixm:. l> V. J). .-(2; .»(/-.

p. 171).

// Hri(iqt\. If'i'kiHHi,)! ISJ71. ,) L.J.
0. S. K. B. 349 ; 7 B. & C. :i(i : IMnium
•i.OhnI,,,,- isn.ii, 2 Binjf. N. C. l.irt:

>'-v.v„„ V. /'.'/»,,/i,Hls.i7i, 2: I,. J. Ev.
1:12 ; 2 H. A- N. i;S4 ;

r/,.,,.„ // v. It,,,^

IM.11
.

:tii I,, .t Ex. 21 : <in. ,v N. 1 i.-j.

/; /''T f>t> , Jlftp V. t'(tinpb'/'i 1.SM7
.

-.7 h..1. Q. B. SI

;« /'rieUt. H,iii.;„x. /Il.i,,„f 1H411,
lU h J. Ex. ii.l : M M \- VV. 710 : per
en,. Ihrtlrl V. H%ll,„.„ 18ll» , pj L. J.
Ex. 121: 4 Ex.tf*»; Fat in-rship Act,
IS!)0. ^s. :>. 7.

/ H;''„tl, \. (\,,,,,- (17;i:)
. 2 H. Bl.

IWh.

i
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Loiiiut upon
abaro of
profltx.

Pa«t II. thf i.ei'8011 Bouxlit to be cliargiHi as a pailuor; tho participation

in tlu> protit» boing an ol.-mont in dotennining that question,

hut not l)cing in itaclf decisive; the tost being whether tli.'

IK'iboiiK sliuriig thi> prolits havo or have not a joint or common

iiitoivsl in till' property liom tho use of which tho rcturnn are

ileiived vM . And where a written agroonient stipulates for a

.share of prolits, it is a question of construelion upon tiio whoh>

ajrreement. wluther a parliiersliip is eroat(Hli». Where by u

de.tl of assifrnmeni for ihi' henelit of ennlilors the property and

\)usiness of the debtor were vested in Inistoes. upon trust to carry

on the business and to divide the proHt.s laleably ainon-st the

creditors until theirdebts were paid; it was held that the creditor!,

were not liable, as partners, for debts contracted by the tru.-t' vs

\,\ reason inuruly of their participation in tiic prolits; nor had

they by the deed constituted the truster's their aj^unts (//
). -By

the Partnership Act. 189l>. s. 2 (repealinfr and re-enacting 28 & .'G

Vict. e. 8<)\ "the advance of money by way of loan to a person

engaged oi about to engage in any business on a contract with

that pei>on that the lender shall receive a rati- of interest v.aying

uith the proHts, or shall receive a share of the pnMits ari'*i«g

from carrying on the business does not of itself make the lender

a imrtner with the person or persons carrying on the business or

liable a.s such. Provided that the contract is in writing, and

siiriu'd by or on behalf of all the parties thereto." Scot. 3 post-

pones the lender to other creditors for valuable consideration in

rase of bankruptcy or insolvency. The docuiii. nt to satisfv the

2nd section must show on the face of it that the transaction is

one of loan(r\ But a cn-Klitor is pw-tponiKl under tiio ^rd

section whether thi' transaction satisfies the r.-.|iiir. iiients of s.'ct. 2

or not «'. If the contract contains t«>rm>. be^idi s the reeoivins

of a share of profits, which constitute a partnership, thr loan is

not within the .Vet f?>\ Where mon. v is advanced upon terms

giving the lender a share of the profits, an alteration of those

terms making interest payable in lieu of a 4i!tre of profits will

I :

(« I'lirtnfT.-liip Act, ISftO. ks. 1. 2;

r„j V. IliAimn, ISfiO). 30 L. .T. f. P.

12.'. ; 8 H. L. C. L'fiS.

'.' Wnll:.,- V. Ifiineh ^1884), .i4 I.. J.

C. •nii; -' Oh. n. 460: IhuMr,, v.

l-ml^ol. «/'«/ 'IS8S), .-.7 L. .T. C. IfiS ; 3S

Ch. D. -'^S.

ill) I'nj- V. Uiikmnii l\SM\, 3(1 I.. .T.

C. p. l?'. sH. L. C. 2«S.

;) .««/,. « *'/»'» 11876), I Ap. Cm

(„, yr,. ,, sr*.,/»v/,/ il8ft7 . l"i> I>. •'

Q. B. 824 ?«?'7 2 « B. t'"."..

h r,ml, . , Ii, !877 . Ifi T.. .T C

IfiO .1 Ch n. 4.)S F,-<.trd- V. WW'—"
;i88f. Vf. L .T Q B. 02.
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iiut take the otuc out oi the 3rd sectiou, uuletui thu transaotiun

aiuounta to a repayiuent r>F t[je [q^j^ j^^j (.[j^ uiukiug uf u i'rush

iidvauoe (c) . The Act applies oiily to loans upon tlif porsonul

^ei^urity of the trader, and not to a loan upon the soiturity of the

puilaership busineae (dj, and it dots nof alit-ct securities for thv

loun ^r .- Persons may be bound em ostensible partners by ap-

pai''utly so trading, though net pttrtner« in fad inlrr »f\fj.

Wiiere a person tradi.d with his own j)ro|<erly under the noiniiml

linii of hiniself "and son, " and thosonutted inllii' l)iiMni>> of the

lii'iii, it was held that theiu was an oslcnsiblo |mrlniT.siiiji which

niuld lit.' made biiiiki'Upl, unci that the property liccaun' piirtni'rNliii)

.i!.M't^ and imt ,-c\iMul ii^is t-s of the father. tlKuitrii llirfr wii^ in

lael no partnership betwciii thcni <j On I lie othi r lituid there

iiiM\ be only one osti'nsii)lc' partner \vill» several Unnniint partnei-s

>liurinjj the partncrsiiiii property; in whicli ease the property

Miinot b( elainied us the several assets of the aetiiij; partner as

fwiiit' till apfwreiif owner to the exclusion of tiie dormant part-

iiei» /( . As between the partners dol>t> ami lossew of the part-

nership are presuuipl ively borne in proportion to the shares of

prolits; and they are entitb'd to contribution intrr v/ in that j)ro-

portion (i).

TliP ^fciierul iiullioril\ of a |)arluii, '-m'U where the general

pminersliip iiui'eeiii' nt i» under seal, iiip'~ not antliorisc the

pBrlner.^ to exi'iute d«'d>, iinle>s a parlinilar power In- u-iven for

llial purpose ,
/,•

. Mm a partner will be bound by a dtwd c>X(?euted

on lii~ bobalf b\ a <o-pai I ner, with lii-^ autboritx and in bis pre-

senee / III otln'r respeels the ireiwral aiitlioriti of a partner is

delined by tlie pnilnersbip business: ii oxlenilsand is nsirieted to

matters nwew*«-y and u-ual in tb' <r(liuar\ iDnducI of the bnsi-

iiess fjM . -A partner can bind the iwrtners in the rase of contracts

jointlv only, and not -sevoraii^ and a contrai t iinrpiiriinsr to bind

Skct. 111.

(luti'imiWc

uikI ilnr/iiitiit

partuiTK.

)itt*h(»rity

—

(-'ontmrtt*

under aesL

TntBt liftbilit^

if partnefH.

I'l- /}. 77'. Tntshe, !! Il,!.i-*tm..

Ism. _• il R. {.>;.

' /.'/ /). fo-lhM,. IKS*. 17 L 4.
Hk. li.i; 7Cli. T> ..11.

I' Fr /,. .Vtt,-/ 1877. *' L. -I. Bk.
'•': 4 Ch. X>. 7WJ: limm-~ v. ''. J.

Hank (ISHS,. .-^ L. 3. U. *!«» SS-ek. 1).

.'38.

f I'lirtniTnliip Art. l»Bii. ... II ;

ihiiifii \\ A'..()/. 1S6.H,. 27 L.. J V.%.

ISO; :! H. .V X. lUi; BtHmmaetli v.

/<i,w,',«7 l(*«i . :s« L. .1. r T 3(1; 7
•' B. N. ». Hal. hj p. '~„fni jet.
'*»2 2 Q. «. '«3.

« /..,//. B,,,,.,..,,, IsTs , 17 I,..I. lik

•1. s C:|,. It. li.

'I,\ /.'.-,«.,.;*« V /(,.///.., |si)7).:i(i L. J.

Q. ». J 17. I. K Hi. H. 474.
.) I'artnFr^hii. .\vu I8'.i(). >.,. Jl, 44 ,

r->i"Hl, \. /'.....: Iwiy . H) V>-~. 49;
r.-Hi„M, V. L-- : IHlo;, 11 K..iMt, 7.
ff-il>tftM,ti V. .l-9mi^M„) 1S."»;')

, 7 Ht* 11. M.
XV,. 23»

;, H'i">'^ y. J.iri-oi, 17'I7.7T U.
2fl7.

..' tmi^v. imm^irrr.-t. 17:ii . 1 T. •{.

> All. |s>MI. B.. .>_7.

If
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I'AST tl.

BiOaand
negotiitble

instnuneuti).

Wurmtd
partnanhip

Acceptance
of partnerehip

Ull.

litem joint l\ and severally would lu' void an to tho soveral lia-

Itility \^h'/. liut partneni are lialdi* jointly and Hcvei-ally foi- ii

wronjif committed by a co-parlncr ia the conduct of tlic partnci-

sliip bui'incMS (n)

.

IVi-Hons in u non-nicivantile huNincHH, m in the catie of a lirni <>t'

solicitors, have im ^'cneru' authority to hind the lirni hy signing

bills or notJ's, Ixfausc such inNtrumciits urc not rciinircd or nouai

in the ordinary course of tho business (p); they may sign ehecjues

Tor ImsincsN (mynient^, but not post-dafed eli((|tics, which are the

>anii' tiling as bills of exclmnp' q . For the sumo reason a

piirtiier in a mining conipany (/'). or in a funning l)usiiu<ss (j!i\

jtresumplively could not bind tiie lirni by signing ncgotiabh<

instruments. In the case of negotiable instruments, the lirni and

iiidividuiil partners are bound not only where the correct nanie

or designation of the lirm is used, but whore the name us<d,

though inaccurate is substuiiiially correct and descriptive of tlu'

firm :7 The name of the (irm may 1k> the name of the signing

partner; in which case, if lie has no st^parate business to which

it loouUl apply, it presumptively binds tho lirni ftt . It soi'ins

that the real names of all the partners may l>e used, though the

firm has a distinctive name {s . As those persons only can sue

or be sued upon bills and notes who appear ujion the instruments

as parties by their uuine or designation, a partmr cannot bind

the lirm ujs undiscloBe<l prinoipals by signing his own name »/\

unless it is at the same time the name of the lirm and so used

upon the instrument {: . But he may bind the lirm by signing

his own name expressly as agent on their l)elialf (« . A bill

,« l'artii.r>liip Art. IS90, h. 'J ;

.Vurlar V. ,Sul/in/al„l flS.H , i!) L. J.

Q. B. :'•:»; :< K. \ B. I.

(..; riiitiii^rhViip A<t, IS90, ». 12;

Cabtlt V. Viiitghaii KiSl), 1 Wiim. Hftund.

472. u. ; lllfith V. F/ml/iiile (ISWP). <>'l

L. .). C. Wl ;'

IS'Jl 1 CIi. Xil.

(
fi] llriilri/ V. It.iiiihiiilij, {1S4-.';, 11

L. J. Q. B. JUH; :! Q. B. ;il6.

Iq) foi-lir V. Mnrkrrth (ISCTj. 36 L.J.
Ex. 94; L. K. iEx. 163.

(-1 l.ickiimH V. )Vi//(v(lH'2'j;, H L. J.

O. S. K. B. SI; 10 B. & V.. 12S;

RuketiK V. Brnhcll '1847\ 17 L. J. C. I'.

17; 4 C. B. 6S«.

.«; (,,,,,liliidi V. Ihim- (INUSj, L. J.

O. 8. K. B. 155 ; 7 B. & C. 6V>.

(0 Bills of KjrhanKe Act, 1882,

«M. 6, 7; PartniTship Act, 18U0, sii. 4,

6, 9; Wiull, V. Cioullii-r (1831), 9 L. J.

0. 8. Ex. 6.5 ; 1 Cr. & .1. 316 ; Forhrs v.

Mnyiliiill [\m:>), 21 L. J. Ex. ;i"..

;

.SUphns V. lliiinnMn {1S60I. ;",( L. .1. Ex.
27S: A U. k >'. .ilG.

i«) Yi.rkshirf llmik v. Ilr.tt^xiii isse).

49 L. .1. C. V. 3S6; 5 C. V. 1). 103.

J- Xuil„ii V. S,i/,i,ui,r ISt;
, 16 I,. .1.

L.V. 10(1: 3 (". B. 7i'2.

») HillKof Ex<-haiiKi' Ait, 1S82, s. .':);

Kmly\. I.y (1812;, 1.5 Eaut, 7.

I:) Sulilh Ciiiohlifi llinik v. fust ^1828,,

6 L. .). O. S. K. B. :!64 ; 8 B. & C. 427 ;

Sulml'fm V. Uiehllt 1850), 29 I., .1.

Q, B. 55 ; 2 E. & E, 497 : Milrt' ./«„«

1874), 43 L. J. C. 732; I-. K. 9 Ch.
(iIJo. Spp Yorkshire Iliink v. liratwti

(I88O1, 49 L, .r. C. P. 3S0 ; .5 C. P. D.
lOU.

(ff) Bills of Exchaii(.'c Act, 1882, «. .s.5

;

hx p. Ituckley (1845). 14 L, .1. Ex, 341 :

14 M, & W, 469 : Mncla> v, Sutherland

(18.55). 23 h. J. Q. B. 229 ; 3 E, \- B. 1

.

I I
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drawn ii|h)ii ii linn i,\ ilu-ir ihiiik' or ileiiuiialioii is siiliicioiitly ^»«- '*•

awpti'il l)v out' I.I till! |iiirtn<'is BiKiiinj; the iiitiiii> of (lie liiiii or
" —

' -

his own name; unv form of acwptamr Ikmii;,' sulliciont if sigiiwl

bv a |>frw>n cxprcHsly or iiiiplieillv autliurist'il /* . If not authu-
riseil, lli^ ii(C'|iti(n<e. ilunmli [(nrporting to iw on iK-half of the

lirni. niii\ liiii<i iiini iH'rsonally (< . Hijjninj; a bill in lilank is

not a nu'nanlilr Iransiiction within the jjenonil authority of a

jiurtuir: and the hohh>r of »ii(li u bill must prove a parliciilar

authority for it id).

A partner in a niereantile tirui has j,'eneral authority to borrow Borr..wiii((

money tor llie purposes of tho busine-s; but this does not impiv
'"""'"'•

autlioril.N to bind liie lirni by opeiiiii': a baekiiii,' aieonnt in his

own nunie c
. it i- ordinary business of a solieilor (o nef;oiiate Receiving

niort'.'ap-s and wmih iiies for money, and to receive (he money for
'"""•''•

sneli investments, but not (o reecive money for inxesttiK nt ".'ene-

nilly upon sueh s-euritios at his discretion: and therefore he has

general uuthorit.x to bind his lirm by rowipts of the former kind,

but not of till' latter ;/). It is not a usual incident of a mer- OuKranteen.

eantile tirm to enter into u contraet of jjuarantee, althout;!! ^'iven

for the purpose of earryini.' into elfeet a partnership lontraet. and
a |)artuer, as su .h, his no sjeneral authority to bind the lirm by
a guarantee; but such authority may u))pear from a i)reviousoourse

of dealing, or b\ a subsi'((ucnt ratification (j . A guarantee givo-i

b\ one of ;i linn of solicitors for the debt and oosts of an action,

in ordei to release a client from arrest, was held not bindinjf

u; on the lirm. U-eause not within the usual business of soii-

pitors(A^ For the sunu" reason a partner has no general autho-
'itx to bind the lirm by a reference to arbitration /): nor by
liikiii>i a Kms«' of business premises (/,•); nor by joiniu" in

/. Si ! Kills .if Kxiliiiii^T Act, 1KS2,
I-. IT; /,//,./ V. .(./,/„/ is; I . i) L. .).

«>. S. K. Ii. 144 ;
-1 n. \ Ad. 2:1; A'.

i;.i, 11,11,1 issii . .-i.-i I,. .]. V. ::).>; ;jL>

rii. I). 117; l\'lii<iih<i\.Siii\il„i-, l!m"),
"« L. J. K. n. IMHi: liltiTi -1 K. It. list.

(.': Oiini V. \',i„ I'.str, {:^;ll)
, Jll l„ .1

C. 1\ (11 ; 1(1 C. B. :tlN; .V.,A-i//.> v.

l)i,wio,ii IS.W). -.'.i r.. .1. Ex. I ; il K.x.
1'.4.

(i/ Hi,i/,irHi V. l.,ill„i,H 1s:h , 17 I-..T.

Q H. :i:i',i. ,! ii. B. I), liii.

I'artner-iliip Alt, ISSJd, >. 7 ; .(//,.

'iii'i l!,i>ik V. Af«r«/.// ilSTP, 40 L.J.
C. p. Ji'.i ; L. I!, i; V. V. 4:i:i.

y llii,;i,„„ V. ,l„fi,i'„ii (l.S.W. -Ji

L. J. Q. B !'.>:
; K. i- B. (11 ; Ulio,!,.-

\. V:,,',' isiii .(;, L. .J. c. |j._. ; iij.,,-,)

i Cli. 2;iil: nHdiiii,! tli,„il,;,l 11 . Ilk,.

V. ,/.,.-» l'.in;i). 7:1 f,. .1. ('. 41 ; 1!»(I3)

J Hi. lil.i. S».f railmrshij) Ait, ISIKI,

». II ; ///iVi./i //.,„„,. .I^M,.\. l;it,i~„H
(I'.Hi;;!, 71 L. .I.e. S7J: VMV>\ > Ch.
401.

./ s,ii„l,liiml~ V. .l/in-./i liici:r. 2 B. &
Aid. 1.7:!; ll,,it,l\. Ill//,,,,,,, l^'.u . 1:1

],. .1. Kx. 121 ; 4 Kx. (ij:).

(A llii»/,h,i,ii\. }:„i„/ 1«4I , 1:) L. .r.

Q. B. 2()'> ; .'. Q. B. .s:i:j.

,j ll,iii„.i V. /;„.//. (is.'is . 27 [.,. J.
Kx. 4S(l: :i H. .VN. .'lUO ; /V, '.,,,«. v.

.ltl„,l„„ (1,-*79!.4S L. .r. C. 370 ; 10 Ch.
D. is.-..

I. (l..i„„i> V. \\„,i. 187s . 47 L. .r.

C. .>4(i ;
s Cli, I). IJ'.i.
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PamII.

Kentrktiou
iif •nthoritr

partn«-r«lii|i with another (irin^/): nor l>y takiiiK shaioH in a

couiimnv (w . Nor by n liill of mile of |iartuorahip pro|)«ily can

lie i'iT«i'luiilly ch.irgo more than hio own Mharo n .

" Any nstriution which, by a^reeniont auiongHt the |
.irliicr», is

itteiiiptiH! to lie iiiipoHod upon thu authority wliiih onu posanHtte^.

i\» II gciu'riil assent for th« othor, is oporatiMi only bctwecMi tho

purlnei'M thi-ni^elvos; and iloc« not limit tin- uutliority us to third

penons, who acipiiro rifjhls by its oxoroisi', unloss thoy know that

HU(h restiiitioii bus b.en made" o . And iin t-xpce-^s re\o<ation

by (1 partner of the general authority of hi> lo-partiior in inoporu-

tivp. uiilr-t. bi'oujiht to the notii-e of the party dealing with tlu'

Duwlutiou of
ii,f,,.,.

'„ 'pi„, authority of a partner U revoked bv di«()Iulion of

tho purtm rshi]) upon the retirenieiit or death ol a partner; i)Ut in

the former case a retiring party will be liable to perHons ihMiling

with till iiriii upon tho credit of his being a partner, until the

diosoliilion it* sullieiently brought to tlioir knowledg" q r. but the

eetatf of a deceased partner will not bi> so liable r . A dis-

tinction is to lie drawn Ixitwi-en person^ who continue to deal,

and lli(i-i wild diMil for tiie lirst time, after tho retiiemcnl . In

fornur case an advert isonient in the (inzHlv is not, and in the

latter ease is. notice of a disaolution or change of partnership («).

The (oiieiirrenee of a retiring partner may U' iwjuired for the

proper iiolilieution of a dissolution or rotiieinent (/). Where a

change is made in a firm by admission or retiiemout of a partner,

ii person i ontiiiuing to deal with the tirm may after notice elect

to charge either tirm, but he cannot charge both (m), the obli-

gation being changed from a primary liability to that of surety-

ship x . An incoming partner is not liabN' to the then creditors

of tho old linn, though he may have agreed with the other partners

:/. SinqlillM V. Kii„lhl ,c^HS;, .'(T L. .T.

P.'C. li)(i: l:i Ap. Ca. 78fi.

\ttt) SiiiHiimi V. StitMtiiH (IhH'.t, .'li*

L. .1. ('. Jilt: n Ch. 1). ti'H.

«) A> p. Ilaniitl (1SS9), .'>') L. J.

U. B. I'.'l.

'.. Piirtnorsliip Ait, »h. .'). H : >»i nir.

Hnirhii V. Ilwirw (1S41), 10 L. J. Kx.
littl : 8 M. \ W. Till.

(l, (l.illiiiiii {l.:rii v. Mattheii (1808),

10 KiM. Ji;!; I'nI. T. Lemk[\.WA). 33

L. J. (• 1«.>.

q. Piirtrn'mliip Act, IH'.IO, s. 36 :

do !, V. H.//ri>'.« .IKil). .5 B. & AW.
il7; r,,,-/wv. Il'/,.i/l,i, 183(1,. s ]j.J.

O. S. K. n. .110: 1 n. Jc All. 11 : Ilrom,

V. linn ;lv.i.5), i;i L. .T. y. B. ll'.t;

(ISli.'.i 1 (i. B. 3!tO.

(i) A«y./ V. Mil/c, (1!'II3). T2 h. .1.

K. B. W-> : (190:)) 2 K. B. l\'l.

(») PariniTsliip Ai-t, IS'io. k. 30 (2) :

(iriihmti V. U-i>r \V.>T. 1 Peiiki'. 'JOS

;

Hurt V. .(//.i.iW.c '1H37>, 6 L. J. Kx.
Vi'i; 1 M. & \V. »a4; Kx //. r,Hli;il

Hm,t, IH'.l-i .' Q. B. 633.

(0 Partnership Act, 18'JO, s. 37
;

HfHiini V. Tiinirr 18»(i;, .ii Ij. J. (,'.

;>ti> ; ii;! ell. D. 3.'..5.

11) Partiitmhip Act, 1890. «. 17 ;

tirai-f V. Jiinhue (1882). .51 L. J. Q. B.

Gl-2: 7 Ap. Cn. 34.1 ; lliit-j>h Hou,i.

A"rr. V. I'nIeiMuii (1'.I02). 7". L. J. O.

872: (l'jn2) 2 Ch. 40J.

(j) UniiK\. Bruiiforri Bank {l»9l). lid

L. .1. C. 800 ; (1804) A. C. 586.

ill
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Shot. UI.
to »liiiro III cl«!»t«t; atui it tntii-iiif( purtiii'i iit not dixclmrgctl froru

till' tlwn cxihMiig debts without tlio cMmncnt of the urwlitors (,//;.

A piirtiit:" may bind thi- tiriii under hi* appuriMit general <Joiitri»<<» in

nufhority. though he wt in fraud of tii.' tiriii. unle« the other (""ilJilhip.

contracting party has notice of tho fraud [t,: u» wliero o partner

reoeives money in the course of partnorohip husinoM and oiisap-

propriatet it (^i^. A person talking a hill with knowleige of u

partial misappropriation of thi- procooils l>v a partner inny recover

against the linn in rospet of the rosiduc us to which he has no

cu(h knowledge b). liut in an action ag.iin>l iha partners proof

that tho bill was negotiated in fraud ol' the lirni nistn upon tlic

lioldor the burden of proving that li. took it for value ami uitlioul

notice (f. If a partner gives n , or oflur joint so( uril v of i'^iyiiiK

the lirm for hiN own separate d lit. it is presiiinptively fraudulent ^U^"™,^.
to the knowledge of the creililor rei ei\ iny il, who tlierel'iiic^ t iinniit «hip»wt«.

uhur^'e the other partners uulens lif ean prove their consent und
authority (d); and they mny rprov.r I'roni llie creilifor the bill

or its amount (r\ So a partner ( .iiiiiol jiii.v his Bc|iiii:iti' debt with

wlinl the creditor knows to bo j)urtnersliip nione\ ; nor can lie »<jrfr

to set off his si^parate debt a<,'ains( a debt due to the lirm; .ind I lie

creditor so dealing with one partner remains li.ible to the otln i

partners to tlio extent of tlieir interest in the debt 'J Hut n

partner who uses tho partnernhip name or piojieriy for his own use

in any transaction which i- •• ithin the s'ope of tlie |(iirtners|ii|i

business, or otherwise acts on liis own aeeoiiiit in eoinpetitioii wiili

his partiier.s, is bound to aceount to the linn for ili.' prolits 7

A post book mininffrompunv is a coiniiioii (iiiitiiecsliij' iie..|iii((l t'..Hi book

by custom ; in which tho shiireholdc rs are partners, but with ""^^(,ip.
tho libertj- to retire at any time upon roc<ivin:,' or paj'iii}? their

.V I'ttrtiiirKliip .\ut, IS'JO, ». 17;
«(.«(//' V. Jhiiir, (1S17), 4 IVIw, 2(1(1.

Bf<il, V. }/„„/„ (1847). I(i L. J. {f. It.

41(1 : III g. n. i)7c>; /Irili'h /[i.m,M J.w.
». /W..«..» (l'.i02), 71 L. J. C. ST;!.

1902) 2 «:ii. 4(H.

(;) I'«rtiHi>liii> Act, isno, hs. .'), 7, 11

;

»>ir V. Ailili'i (is2i»\ s L. J. t). S.

K. B. .-,:
: 10 B. icC. '.'SS.

«) l!l,,>/, V. hl.filil'lt, {IS'.IOi. (iO L. J.
f. fifi: ISiU 1 Ch. 337.

Ih ir,„ti,\. r,-.,«-M«- (I8:iri, 9 L. J.
<>. S. Kx. (i.>; I Cr. \- .1 aifi; /://i,l„„\.

Ihne'ni is(i(, . L. U. •.' C. P. Jd.

() liilU of Kxclmntfc Ait. IHSl'.

»». 29, 3t) ; Hnyii V. Shm (ISO"!). 34 L. J.

I .
1". I.i3; isr. H, N. !S. 42(1.

'/ I'lirtTMrfliip Act, WM\, h. 7 ; A., p.
Jiiir/iwiloH llii. 1,11111 In. (18G4,, 34 L. .1.

Bk. H>: 4 I)e (J. J. i 8. .'iSl.

(., ii,,/i,ui V. .v.civ/ ;is:o,39 L.J.
C. r. -.'I-.; I.. R. ht\ P. 178.

(/• (,;.,,/;i, V. AVA.- ;;84i; , Ih I.. ,1.

C. p. 178; J I
. B. sjl ; K.ml.J v. //'««/

(1S70), 3!i 1,. .1. E.x. 1(17: L. It. i,Kx.
•213; I'm I \ Fi/mifi/ 1S71\4(1 I.. J.
f. 4(U; L R. IJ i;.| CI'.

'//; Piirliiii»l.i|. .\i|. ls'..(i, ,. 29;
li,n-li,,i \. U;.„/.,i, ls22i. (i Madil. :i(i"

;

,/,<« V. Ilr„l,.im. ISdl 2 fli. 214;
7V.,.././< V. fiuli/h ,>/ l!Hl(i . 7;i L..I.P. C.
92; (10(1', A. r. 494.
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fAUT II. |)roportionati* xliarun of the baUiioi* of tiw thou cvistiiig asiwU uimI

iiabilitif* of tiu* purtiit>ri<ht|>(,A . Tin* uMim|^<r or puravr of u

eott book iniup Itait w-li K«n«>ral authority mi i« unuuI for workin(r

the mini-: prMuinptivcly inoluding the buying of iitK-oMariiii for

the mino U|H>n credit, for which tho oo-imrtnorii become liable (j);

but not including tho lK)rrowing of money for the payment of

neoewiariea or for any other parpOMM of tho mine (/c) . Nor due*

the manager acquire authority by n««c««tity to borrow money to

avtf the property of the mine: act where it is diitraineti for wagtw

due(/).

OMm. In the ordinary i;lubM fur tucial purpONeit, managed by a eom-

mittao of nieuiberi), the authority of the enmniittee de|>endit u[>on

the rulcH of the club, and if the rulea provide for the payment of

entrance foeii and annual Hubaeriptiono and for all ilmrgea for the

U80 of the club by the Hcveral inutnbei's, they do not in general

authoriito tiiu committe<> to pledge the credit of the niemlxTn for

work done or gootlH Hupplied for uoe of the club(m). Ami the

liability of the member, and the conixHjuent right of indemnity, i>

limited to tho amount of the aubcicription (n). And those mem-

bers of the committee only are liable who give or stunetion the

orders for goodt*; as the general authority of the committee in to

buy witii ready money only {o).- -The oommitt(><' of a charitable

institution >iupported by voluntary contributions in in u nimilar

position (/),; u» is the committee of a volunteer rillo corps (g).

—In a club for buying cot? I, the rules required that the secretary

should order coal, which should bo paid for by the treasurer out of

a fund raised by weekly contribution, and delivered to the mcm-

bei-8 sevi'rully in proportion to their contributions; it was heid

that the members became personally liable to the merchuut for

the price of the coal as ordered by the secretary (r).

*) Hj /,. Paliiu, m>., L. R. 7Ch.
•J8« ; Kr Fiuuk Mill. r„. (18SH), ,V.' t.. J.

C. 457 : it fh. D. hi. See th<- Partni-r-

Hhip Act. 1890, n. 1.

(.) IWI V. rAowii. il8.5i>i. J4 L. J.

C. P. 86: l.i C. B. 714. See '.>«*<• v.

J«tl(«m 18fi7), :16 L. J. C. P. 108.

Ik' Rirhlhx Hrmirtl l\»il), 17 L.J.
C. P. 17 : 4 C. B. 0811. Sec iml-. p. .(77.

If llauiiniHev. /(oxrwf 1841), lOL.J
Ex. 244; 7'M. i W. .i9o.

(/«* /•/«»./"'/ V. Heelor (1836), fi L. J.

Ex. 1.3; .'M. k W. 172.

)() H'iiu-y. IW/xtual Tnu/nCu. 1902),

72 L. J. P. C. :u : (190;)) A. C. 139;

Harinflim T Sfiijall 1903), 72 L. J. C.

396; (1903) I Ch. 921.

(o) TaM V. Kmlv (1841), 10 L J. Ex.
161, 262 ; 7 M. & W. 427 ; 8 M. ft W.
,'iOV

» BMih V. Saiitk (1831), 7 Binir.
70.-..

(y) »>«•• V. H'llliaml (18621, 31 L. .1.

Ex. 14.1 : 7 H. & N. 67-5.

f,) CMkerill y. Aummplf (1847), i<>

L. J. C. P. 194 ; 2 C. B. N. S. 440.
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Prineipfil When Bouml bij Arl of Agtul.

Ill Jurif VM. Riirrotnu. !• Itrnnt'H Cli., Vu. piirtii'H hnviiitf lot-

of land for Male I'inplnyetl an BRt>nt to kcII them, and Nupplied

him with blank formN of BKriNiii<>nt Niirn<>d mid whI*mI l>y tlwni

and requirinK fur their coniplotion only thft name of th<> pur-

fhaaer of the property Rold and tlu> amount of tli<> purt'haae

money. He wan veri>ally inntructwl to resprvi- ni ni-H- timber

tit for Haw loirs, but failed to do mo, and it wan I'eld that the

purcliHwr wua not Utiind by thiH reservation and vendont were

bound by the airreement as siirned.

In Torrii/t \s. hufurini Firi InxHrniin ('"niixiHif, 2l> S. ('. H.

585, it was held that an agent with powem limited to receiving

and forwarding applieations for inMurance had no authority to

waive a forfeiture caused by a breach of the condition making

the policy void if the interest of the asaureil was sold or con-

veywl.

Irt A7/. Liimhfr ('itmiiaiiij vm. Crow'* Sest I'ass Coal Company,

Vi M. ('. I{.. l))!l. piiiintitrs eluiiiM'd perl'itriiiiiiK)' of tin iiirni'

iiient for the sale of lands entered into by tlieir H»;ent, the

ftrength of the claim being that they had invested their employ-

ers with the title of land eummissioner, whieh title he had used

in signing the iiiemoranduin of agreement. It was held that

the mere fact of the company investing their employ.^e with that

title did not estop them I'niiii denying his authority to sell the

land.

In Wadr vs. Town of Bran Iford. 1!> I'. ('. C^. B.. 207, to an

action agninst a iniiniei[)al corporation for not renewing a lease

pursuant to their covenant contained in it. defendants pleaded

that they had no authority to make the lease, as defendant, who
was an inhabitant of the town, well kn(>w when he tiH>k it, and
that before the term expired a deeree was obtained against them
in ehancery, of which defendant had notice before this action,

deelaring that the land in question was dedicated for a market
s<|uiire only, and that this lease had been granted without

iiuthority and c<mld not be renewed.

It was held on deiimrrer that tliis was no defence. Per Robin-

w n. ('. J.: "The prini-iple that a person dealing with a corpora-

1 :iKO

1
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u

tion niiist take notice whether the business he is transacting with

them is done within the scope of their authority according to

their charter was not applicable in this case, for that is to be

understood in a srcneral sense, and has reference to the descrip-

tion of business that the corporation may be engaged in, not to

their authority to do a particular act in pursuit of what is

clearly within the objects of their incorporation."

Agnit Acting as Such Not PcrsonalUj Bound.

In Johnson vs. Hamilton, 13 U. C. Q. B., 211, the plaintiflf put

in a paper headed "The mem(tranda of an agreement, etc.,

between the directors of the Victoria Bridge Company of the

first iiart ami .laiiics .loiinson " itlic ))laintilVi. etc. It con-

tained an agreement by Dlaintiff to da certain work for prices

which the parties of the first part thereby agreed to pay, and

was signed by the defendant describing himself as "Pres. V. B."

The company had been duly incorporated, and plaintiflf had

received £360 from them on account of this work. It was held

tliat the defendant was not j)ersonally liable.

In Tait vs. Hamilton, ti V. C. Q. B., O. S., 89. the commission-

ers of the St. Lawrence Canal, under 3 \Vm. 4th, Ch. 17, were

held to be mere agents of the government, who could not be

held responsible personally on their contract unlessj they were

shewn to have severally undertaken to be personally responsible.

Dutii of Agent.

In Hackdt vs. Korke, 37 N. S. R., 435, defendants rtrote plain-

tiflf enquiring whether they know of a vessel suitable for their

rciiuirements and which they could in every respect recommend

and guarantee. PlaintiflPs replied recommending a vessel oflfered

for sjilc, but saying: "If you consider this vessel, we would

advise you to send a man and inspect her, as we would not care

about sending you a vessel and then not to turn out satisfac-

tory." Defendants wrote in return that they were unable to

send a man to examine the vessel, but were prepared to take her

on i)laintitf's recommendation. They thereupon authorized

plaintiffs to buy the vessel and draw on them for part of the

purchase money, agreeing to pay the balance on delivery. It

wa.s held that when the bargain was finally struck between
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plaintiff, aetin;. for tlif vcmlor, and tlio vcikUm". tiic property
pa.s.se(l, and tlieri' was n) ftirtlitT l»ru^ pornitcntine after that
date. Some time after taking? delivery defendants discovered
that tlie vessel was infected witli dry rot. Ji ta<'t wlii<'h made iier

practically valueless, liut which could not be detected by an
ordinary inspection. It was held tiiat, in making the representa-
tions they did as to the condition of the vessel and in the conduct
of the negotiations, j)laintifrs were only bound to use ordinary
diligence in the discharge of tli"ir duties, and the evidence fully
warranted the conclusion that such diligence was used. It was
held, further, that a reference to the part-payment as earnest
money and a provision for forfeiture of the amount paid in the
event of defendant's failing to complete the purchase were not
sufficient to give defendant the option of forfeiting their deposit
and refusing to carry out their contract as to the balance.

In Kdslmurr vs. Cniiadn Arri,Jf„t Axsiivancr Cnmpanij. 25
S. C. R., ()91, the contract of an agent was to fulfil conscien-
tiously all the duties assigned to him and to act consistently for
the best interests of his employers. It was held that it was u
breach of this agreement, justifying dismissal, to act as agent
for a rival insurance company.

I'

:p

Agency for the Crown.

In O'ISricn vs. The Queen, 4 S. (". H.. 52n, the suppliant con-
tracted with the .Minister of Public Works to construct for
$78,000 a deep-sea wharf at Richmond, Nova Scotia, agreeably
to plans and specifications. By the seventh clause of the con-
tract no extra work could be performed unless ordered in writ-
ing l)y the engineer in charge before the execution of tiie work.
By letter the Minister authorizeil suppliant to erect a coal floor
for an additional sum of $18,400. and further extra work
Miiiounting to betwe(>n $2,000 and $3,000 was performed under
another letter of thr department. The work was completed and,
on the final certifieate of the engineer in chargj, $9,681, as the
balance due, was paid to suppliant, who ^ave a receipt therefor.
In a suit for extra work alleged not to be covered by this pay-
ment it was held that all work performed by the suppliant for
the government was either contract work within the plans or
specifications or extra work within the seventh clause, and that
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he had been paid the full contract price and also the price of all

extra work for which he could produce written authority, and

that the written authority of the engineer and the estimate of

the value of the work were conditions precedent to the right of

the suppliant to recover payment for any other extra work.

It was held by Ritchie, C. J., that neither the engineer nor

the clerk of works nor any subordinate ofiBcers in charge of the

works of the Dominion of Canada has any power or authority,

express or implied, umlor the law to bind the Crown to any con-

tract or expenditure uot specially authorized by the express

terms of the contract duly entered into between the Crown and

the contractor according to law, and then only in the specific

manner provided for by the express terms of the contract.

In Queni vs. Henderson, 28 S. C. R., 425, it was held that the

provision of the twenty-third section of the Act respecting the

Department of Railways and Canals which requires all contracts

affecting that department to be signed by the Minister, the

Deputy Minister or some person specially authorized, and

countersigned by the secretary, had reference only to contracts

in writing made by that department. Where goods have been

bought by and delivered to officers of the Crown for Publi-

Works under orders verbally given by them in the performa--ct

of their duties payment for the same may be recovered from the

Crown, there being no statute requiring that all contracts by the

Crown should be in writing.

In The Queen vs. Woodhurn, 29 S. C. R., 122, the Government

of Canada enteroil into a contract with Carricrc. by which the

latter undertook to do all the government printing for five years.

The contract was executed under the authority of ^2 and 33

Vict., Ch. 7, section 6, and was assigned to Woodbum, Novem-

ber 25th, 1879, who performed all the work sent to him up to

December 5th, 1884, when, the term fixed by the contract having

expired, he received a letter from the (Queen's Printei' sayinsr

that he was directed by the Secretary of State to inform him

that, pending future arrangements, the binding work of the

government would be sent to him for execution under the same

rates and conditions as under the contract whicli had just

expired. Woodbum performed the work for two years under

the anthoritv of this letter, and then brought an action for the
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profits ho would liavi' liiid on work jfivcn to otiirr parties during

the snid years.

It was held that the letter of the Queen's Printer did not

constitute a contract bi.dinf; on the province; that *he statute

authorizing such contracts was not directory, hut limited the

power of the Queen's Printer to make a contract, except subject

to its conditions; that the contractor ws charjieablc with notice

of all statutory limitations upon the power of the Queen's

Printer, and that the suppliant could not recover for the amount

of work done after the contract had expired.

•I'.

p;

In Sears vs. Ilnbinson, 4 Allen (N.M.), :{fi(i, by an agreement

between plaintiff and defendant, therein described as Province

Treasurer for and on behalf of the Queen, the plaintiff agreed

to procure to l)e coined in Eni^land and delivVred to the defend-

ant a certain amount of copper coins for the use of the province.

The Crown having refused to authorize the coinin<,' the plaintiff

made application to the legislature for comiicnsation, and a

j;rant of money was made to him to reimburse him expenses

incurred in endeavouring to execute a contnict enteriil into

with the Provii.cial (lnvernnient for a sujjply of copper coins,

the same < l> 'ii ''ull. It was iield. in an ai-tinn airaiiist

the defendai.i for '"ids^ly represetiting that he had the authority

of the Qu(-en to nuike the contract, first, that the defendant,

having acted under tlie direction of the Provincial (iovernment.

which represented the Crown, had the authority of the Queen,

and, secoi..lly, that, by aceeptinjr the y:rant of money from the

legi.slatur(>. the plaintiff ITad acknouled^'ed that the contract was

made with the Provincial (iovernment. and. therefi.re, that the

defendant was not liable. It was (niestioned whether the wo.'ds

of the agreement aiiuninted to a represi'titation that the defend-

ant had the Queen's authority to make the contract.

M

•J—.{80
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Skct. r. -POLITICAL STATI'S.
PAOK

Capncity of jienioiis to cimtract aSl

Forciiin 8tate« and so»iTci(rns :I8I

AmbatMadora :!S2

AlictiH— aluii enemy—Hubjcct iull]<riii(f tn enctiiv i>ii«iiior of
war 3HS

CouvictH 3S4

Til' ' ifties to contract** Imvo liitlici'to Ixt'ii coiisidciod ii> rousint- Ch. III.

ing of persons having full ciipacity of contrmiing, iuilo|n'niluntly _-^'"^' '\

tinv special condition or status of the person. But special condi- '^'"P""'''}' "'

tions affect tlie capacity of a person to become party to a contract,

and modify the rights and obligations arising out of contract

generally. It is not within the scope of this work to deal with

contracts where the British Crown or its representatives are

parties.

Foreign States and sovereigns, a^ sucii, are exempt from being fotvinn

sued in the courts of this country: unless they appear and volun-
^o'^m^igill!.

tarily submit to the jurisdiction {a . Hence a contract made witii

a foreign government, as a bond or debt of such government,

cannot be enforced against tiiem by municipal lav. {h^ : nor can

the contracts of a foreign government be i>nfor(cd against pro-

perty of such governmeut within the jurisdiction of the court (c);

also the public property of a foreign State or so\ereign in public

use is exempt from proceedings in rem >(/;. Foreign States and
sovereigns or representatives may sue as |)laintitts in tiie courts

of this country, and may submit to be sued as defendants (e);

(w) nnimickk{Duke)v.KitiqoftlaHint, {,•) Smilh v. llei/iieUii (1S69) , L. J.
llSlS , 2 U. L. C. 1 : Mi,,h'rll v. Ju/.ore C. ICj : L. K. 8 Kq. lUS ; 2 • ™ v.
(Siilton) (IS9.'!;. 63 L. J. Q. B. .Wi

;

/Vfv/"'» (1877". 46 L. .T. (J. .'ilO ; Oh. D.
(1894) 1 Q. B. mi. 60.-.'.'

'«) Di Ifnber v. Queen uf Portugal, (rf) 7'/i« I'ailemmt Beliir (IH79), 48
Wiuhiiorlh V. Queen of Spain (IS.'il). 20 L. .T. Ail. 18: H P. D. 197.
I,. .T.Q. B. 488; 17 Q. B. 171. (> HHllrtt v. A'i.iy r/ SpaU, '18281,

= 11
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Pah II. they thereby render themselves suhjeet to the li-x fori r<>Ni)t><tiii>r

tlucovery, enforcing of ero88 iluiiuM, costs, unci tlie like [fy, but do

not further waive their rights (</). Contracts with u de facto

foreign government are lield by the c^ourts as i)indiiii,' upon their

succe8«or8, though the latter claim dr jiirr by a title i)arn-

mount(A). ('oloniol governors have no general exenijition from

being sued in the courts of the colony or of this country; and, if

sued, it is for the court to decide how far the cause of ai tion is

excused as being an act of state within his commission as

governor (/).

AmbnuMtdom. The ambassadors and public ministers or representatives of a

foreign State, duly accredited to the sovereign of this country, are

privil -ged from being sued in civil actions; and therefore coniiacis

cannot be enforced against them in tlie courts of this country,

unless they voluntarily submit or appeal to the jurisdiction (/tj.

The privilege of the ambassador extends to all the ollicers of tin-

legation, and to his domestic servants, except where the appoint-

ment has been mad(> merely for the purpose of screening them

from their creditors (/). It exti'nds to a Britisli subject attached

to a foreign legation; unless excluded by an express provision

of Knglish law (w). Where a foreign minister of legation, hav-

ing beeji sued, ntered an aj)pearance to the action and allowed it

to proceed, it was held that he had thereby submitted to the juris-

diction for the purpose of the action: and the court refused liis

subsequent ni)plication to stay proceedings; although he would

retain his privilege against execution under it n). An accre-

2 Bli. N. S. .'tl : CiiitM Slale» v. H'lir/u i-

il8C"), 3C L .r. C. (124 ; L. R. i Cti.

i'lS'i ; Yzijiiiiidu ij ('iiiltinala v. Cli/debaiik

Eiigmeemtg Co. (1902). 71 L. J. P. C. 91

;

(190.') A. C. .V24.

(/'; Kiiit) of Spain v. /Mlelt (183:i),

I 01. & F. :n.1; Kiiipei-ur „f llrnz'l v.

Rolnioui, (is:(-). L. J. K. B. 16S;

A. & K. SOI; I'eni { Urpiihlir) v.

WiijiieliH ( IST.i), 44 L. J. C. .iS t : L. R.
20 Ecj. 140; t'li^tn Kictt v. Krl'imiii'

(1S7) , ih L. .1. Oh. 14.^: 1 Oh. O. 171

;

Thr XfwbaUk ISS.'i), 54 L. J. Ad. 16:

10 P. D. 33.

Ig) Vaia*»e,,r v. Knipp (1878), 9 Ch. D.
3.51 ; South African Republic v. Coinpaqnie

fniHco-Betge (1897\ B6 L. J. C. 747;

(1897) 2Ch. 487.

(h) Peru Rrpublif) V. I'truriin Guano

Co. (1887), .56 L. .T. C. lOSI ; :1« Cli. D.
489; I'tni {Rrpii/ilir) v. Itrrvfn* '1888),

Hu L. J. C. .53 . ; 38 Ch. O. 348.

(ii Mmgrace v. Puliiio (1879). 49 L. i.

P. C. 24 ; 6 Al). Crt. 102. Sec Monlyn v.

rahrigQ» :i77o), Oowp. Ifil ; 1 Sin. L. 0.

572.

[k) Magdaleiia .Voi'. 'o. v. Hiirliti

(18.59), 28 L. J. Q. B. 310 ; 2 E. & E.

94; Olttdstimr v. Mu-iinn (1802), 32

L. .1. C. 1.5,5; I H. & M. 495.

(/) 7 Anne, n. 12 ; IlopkniH v. lie Robnk
(1789), 3 T. R. 79; Ex p. Cloelc (1891),

6,5 L. T. 102.

(«i) Macartney v. Garbutt (1890), 24

Q. B. D. 368.

(«) Tinilur V. hot (1894), 23 L. J. C. P.

89; 14 C. B. 487.
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diled aiiiLtiscmloi-, or m'lvunt of tlu; einbassv, ttuiiiij 'ii liio coiirfN of c, III.

tliis noiiiitrv ix not ro(|iiii(>(l (o ;,'ivc wNuiity for < ostx (o^

.

^ ».l.

As fo jH'rwMial .•Kiui.. 1111,1 coiitruits. tliiic was no iiiiu|>u(it>' or Alii-rn..

dmbilify imiili'iit to tli.- |)oliti( al xtuhiM of an alii ii, or subji'. t of
a fort'iffn State at (< ion law: and tiio ineapai itv of liolding real
ohtato as against the Crown, whi.li oxistwi al loiiiinon law, was
taken awa\ l.y ih.- Naturalization Ait. 1870, s. 2, hut the stitulo
providos l.y s. U. " \othing in the Act shall (lualifv an ali.Mi to

be tli<! owniM- of u Hritish Blii|).'" A foreigmr may protfct his
rights l.\ suing in ihu courts of this country, sul.jcct to giving
security for costs if he is out of the jurisdiction; but hols not
refjuircd to give security while within the jurisdiction, though
temporarily so and only for the purpose of bringing the action;
or if he \m> assets within the juris liction sudiciont to answer the
costs {p . Hut where a counterclaim is in substance a defemo to
the claim security will not be ordered (r/).

An alien enemy, by reason of his personal status as a subjirt Alicu enemy,
of a hostile State, is deprived of all rights of suing during the
continuance of \.ar; unless he has liconce of th(( Crown to reside
and enjoy his rights /

. Hut the fact of becoming an enemy
only suspciids his remelies; and ou return of peac.' he nsum^
the rights which existed to him at the commencement of th<' war,
and which have not been seizeil by tiio Crown during the war (s).

-Vceordingly sm alien enemy was admitted to prove a debt under a

bankrui)t{y. the paym-nt of the dividend being reserved / .

'"•own to conliscalo I ho rights of alien enemies Ki^i,t«(,f

leil pro|)crty. and not to debts and choses in thr Crown,

"here is only a prohibition of piiyment while

,
noi' is any further right recognisi'd by inter-

A'heic ji foreign State upon declaring war with
tills country issued an ordinaiuv coiiliscating uU debts due to

British subjects, ami ordering payment to be made to ccimiuis-

Tho daiii

extends o

action, a .

the war i

national law

(o) .Viiiilill.iM hid, : V. fhiMii, JS16).
5 M. & S. 501) ; hatirt V. SulnlHOIl ITS.S^
Tidd, I'rac. Utli ed. .'ili.'), n. . .

( p) Onl. LXV. r. 6 (n : /,•«/»„,/„ v.
r/.«;//or (IS7',)|, 48 L. J. Q. K. 697 :

4 Q. B. D. 4.ia ; A'i/v/irf v. «,/»»!>/•
( 188 n),

54 L. J. C. 441 ; 28 Ch. D. 232; Re
ApoUiHarin Co., (1891) 1 Cti. I.

fq) yetk V. Tuylor 1893). 62 L. J.
Q. B. 614

; (ISnS) 1 Q. B .li.ii.

/'. rii))iii-icA(i V. Xolilr (1811), 13 Ka^t,
332: Alrtiium V. Stijitii (lS.i4'. 21 L. .1.

y. H. 19: 4E. & B. 217.
') I.> Brit V. I'<i/>ill.„i (1804), 4 Kast,

.W2: Flindt V. Water, (1812). l.i East,
260. Aud see Jamon v. Iiiiifontein
Mi,m ;i902), 71 L. J. K. B. 8,57; (1902;
A. C. 484.

[f] Kxp. /fcw.,/w/y.r(1806), 13Vos. 71.
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IncuMcily
ofaum
«aeiny.

HubJMst
adhering to

enemy.

Pr^Mmerof
war.

Uomtuile in

nrutml State

ficiicru: thi |myiiient of ii ilobt uikIit smli nnlpr \vii<t held to

lie no iinHWtT to an action for the t!oht in tliii* country (ti).—

During war an alien em-my can ac(iuiri> no now rights by contrart,

btxautip any trading or contracting witli a inrton in tlinl poaition

is iliogai (x\ An alien enemy cannot draw MIU iijton [mtboiis

in this country; the aocoptatid' of thiMU during war would Ih'

void, and an indorMeinont with notiio would gi\o no claim againttt

the acceptor (</}. But it sccnis that an alii'ii cniii.iv might acquito

a title to A bill by indornoinpnt. on which ho might sui- upon

return of peace: or which he might transfer b\ indoi-<i'mont to

another (z).

A British subjoct, or subject of a neutral State, adlu'ring to an

enemy, as by vol'.intarj- permanent r<>«idonce or by trading; in the

enemy's country, is in tliesamu poxition in regard to disability, as

an alien enemy (a).—A prisoner of war detained in an enemy "s

lountry is* treated as an exception, and by reason of necH'ssity may

draw billh for his subsiatencr -vnd indorse them to an enemy, who

may recover upon them after the return of poaco. or may transfer

them by indorsement {h\ And a prisoner of war in this countrv

may recover upon a contract for services rendered by him while' a

prisoner, as wages for working a ship home (r . A British su. -

ject, domiciled in a neutrol State, may, a^ suhjei t of that State.

lawfully trade with an enemy of this country: and ;in insurane*-

effected by him in this country upon his ships or goods engaged

in such trade is lawful (rf).

Couviots.

Forfeiture
atxiliwhcd.

At common hiw upon convictiini of felony all the goods and

chattels of the felon, including debts and chose-t in O'tion, were

forfeited to the Crown as a prerogal iv»« right c . By the For-

feiture Act, 1870, 8. 1, forfeiture upon conviction or judgment

for liny treason or fclonj' is abolisbcil. Sod . (5 define-* the expres-

(« ll'olff \. 0>/inl,n (l»\'\ M. it (4)

S. •.>>. 2S7;

(.-) /'..«. T. Hell (1800), 8 T. R. Cidl. i.ii.

S«c/«-»', Ft. in.,Chup. IV. ((;

{!)) »'i//i«f/HT./"ff«.TOn(1817).7Taunt. B. &
Vi & v.

(r, y/w/'iwT..Vr.r»AMrf(lSl.'>), OTauut. ((/)

•2:i7 ; 7M.<««: v. Mar>linid nH\!>),6Taniit. MYi ;

332. ' ('•)

(«; Melliiiietlv. I{rcl<»{\m2;, 3 B. & O. S.

P. 113 : Alhricht V. Simmmi (1813). 2 V. v. /..

k B. »i:3. Sec llvhtrlM v. llmdij 181.5 , 334 ;

3 M. A: S. •.53.

Aii'oi,,, y.Miirxlitiiil ISl.Vi.OTiimit.

Ilitiihir.v. Mois/irmI J81.i;, OTaunt.

Spiiir/ihtityh v. Ihintitittinr (1797). I

P. I(i3 : Miiritt V. Uiili 1800), 2 B.
23(i ; 1 Taunt. 33, n.

Horn, el V. Morris (1812;, 3 Camp.
IMI V. Retd ;i81:i), 1 M. A 8. 720.

I.amhfil V. /Viy/"! 182.1). 3 L. J.

K. B. ICO; t B. 4: C. 138; JIarnell

\ \. ir. Itf/. (I860), 21) L. ,1. Ex.
•i H. & N.OOl.
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IfH.iriCAr, sTATlfH. im

i

Mon "convict " to mmn any person .iganml whom juilKinoiu of <» III.

deoth Of of penal servitude Klmll h.ivo bi»n pronouncoil upon iinv
'^"'' '

chtrgo of treason or felony; und n.'(t. 8 onuctn tliat
'• Vo iiHion lB.«p«olty

at law or suit in equity for the rwovory of anv proportv. .|..bt.
"'•^'""'''^•

or damoK.. ^hiill be brought bv any (onviof; "and every .•onvi.t
ahall bo incapuble of alienatinf? or char-iM^ anv property, or of
n.aking any contract."- By .oH. !» the «. ,.,ly'„„,l „m„„g,.„„.„t Ad,„inUtrHt.,r
ot the property of a conviot may he lommittcMl to an adnnnintrator. "' ^^V^J
in whom, by 8e<.t. 10, all thr r.Mil and pcMsonal prop,.rtv. iiirlndinji
rho.,H h> orHoH. .hall x.-sl. Ry Met. |-.>, " Thr administrator
shall iiave absolute power folot, niortgag.., st.ll, convey and tranHf.r
any part of Nu.h property ' (/; and by H,rt. h'^ ho mav pay
Ihrrnout the dc>bts and liabilities^ of tht! convict. \ ironvi. f may
l>c made bankrupt, notwithMtanding the above statute '7 . -The
.apacity of a convict an to pro|)crty and contract is restored l)y

a pardon, or by completion of I he sentence ini|)Osod [h)

.

..'^. ?';m,: 1^^-,^^T..:iJ;„L J^u %''\
'""" '•*"••

•
^' ^' •'- • '

=

r c



mi

CiiArrKK III.

Part II.

Liability of

infant uu
contract'.

Vuid
rrintrscti<.

r.\l'\(ITV<)K I'AHTIKS

H«CT. II.-INrANTH.
tAOt

Contrartii of infant voiilable—volil I'untr.ictn . .
W

Thp Ii.f«nU Kflliff Art, 1H7J—ratiHciitimi nmlrr L*l T>n-

tenU'n'n Art R<'tliii|; Hn<l Loitif Iiifiiiit»i Art, IH'.ii :tH7

rritmiwK 111 marry -miirriiiKi »<'tfli!. :it« S"**

MaWllty of infant for wnm(f« monfv olitninixl l>y fraud- con-

tractii inJiioihI by frmiil '*''

Liabilitim iniiilfiit to iiro|i«Mty --livwi—»liiiro» in roinpitny .... 31>"

CoutraitH of iufint for ne<i«*irii « wimt nn iiM>c«<Hri.'it - up-

pB'ntic'P»liip—niii'Hiiarir» for wifo aucl r'oliiren-iHKmritU'*

Utiviii for iiifeiwario^ nioui'y lent '"
Ki«litNof infant on iimlract- riglii to nm -ri'covery of money

puitl luidor voidnbli' cnntnirt -W

At coi on law coiiliiulr. iikuIi- l>y ii i>ti-.oii iliiiiiij.' infiiiicy.

pxcppt coiitrn(t.«i foi iii'(i»iii io.-, ucio, as a ^t'licrul lulf. voidiiMo

atliisolcciioii: luil nfliTntliiiiiiiif.' full up- lio mijjlit i,'ivc vuliility

to the coiitrmt \>y u ww iiroiiiisi-. or l>v imv "tin r snlllricnt net

of iatili(ufion(n\ T\\<' Inirdcn of ])r()of is on tlio-'o who nllcjrt'

infancy A}.—At the sanu' linn' l>otli court-i of luw nml .'quitv.

for thf i>rol>'(tion of infiints fioiii uiidui" inflin-iicc and o|)|mwion,

laid down tin- ininiipl.-. that ii contnut niad(> hy an infant whidi

tho court can pronounce to he dearly to his im-judicc in ,ihso-

lutcly void: as n hond oi' any contract ini]KHin<: a penalty V~

;

contract for the payment ol' interest il-. the acceptanoo of m

bill of oxchaiifre or tnakiui,' of a promissory note [e); an ad-

mission of dfht hy an account stated, or any other admissions (J

„. K-,i>,rv. Iloi/f.lt [\7y> . •! I- • Saiiiiilrrx,!! v. M,ir, (ITHS . 1 II.

511 • Al/'n V. .lll'ii (lS4'Ji, -2 i/r. .V Wur. HI. 7'>
:
Mfikiii v. .l/.„/i« ISSl), •>;! L. .'.

307; W»'oy/« V. 'v„7,i:18ui), (ii L. J. -M. ('. 72 : 12 Q. R. I). •!''.'.
__

C. lull : 'lsy;i) A. C. mm, S«o I'ulUz (J) lini/li^ v. Iiinri,ii. :\ M. 4: S. 4,
.

.

V <>' llii'ii'n (19001, 00 Ii. J. I'. .'>»7
:

/"u/ier V. .l/i)H*«"/, 8 Kiist. .330.

{i<.iOO^'>l'li tt7. (,) K- S„lhih.p'.Wi\).m h.3.Q.V'

f'l Unttlni V. frhirluH (1840;, L. .1. 339 ;
(l«fll) I Q. B. 413.

OH "09 • U A. A: K. 9;U ; Itohihv. (f) "tim- v. n'm^li'ifr. 4 M. & W .

]!,f'„i-!! Ms.-.'i, '.".' I.. .1. ('. p. 09: \-l 650: 8 J. .1. F.«. Iiio; Dnl. XIX. r. 1".

d. B. 778.



IMKA.NTH.

rpoi. t\m primii.lr un u|)|.r..nti«wl.i|, <l.'.^i whi.l, l,i„.N „ i„r,,nl
to nt'Tsv (luring a t.-riii. nitli lib-rty for ll m.t.r l.x ..i- x.l.iri-
tury wil to »lop tl.o work nmi wug,.^ m any tirn... or a .onlnict of
-.or>i.o roiiluiniiig an unuMiul proviNi.ui r.>-.hi(ting flw infuiifi.
right to c-nl.T into any oth.-r .Mnployni-nt on tiu' H.t.rininufion
of his contni.t if th.-n ».till an infant, i^ void (,, ; |„ii „ -...viMon
that tl.r nuwt.-r i I not |.a,v wag.* wliilr hix l..i,in,.«» i« „| „
.tandstill tlirouj.'li cir. iitriNtaiKPs U'ymt\ hi* control, i, ^alil|l/^

,

3M7

Ca. III.

am. II.

Tho InfaniK K.l,, i \.t. IN7I. .•na.t« l>« ,..,i. I i|,„t \|| ton- I"'«»«»

tracts. wl,..tl...r l.y ^iMrialtv or In .iinpir .ontrmt. ln....vforfh
"''"•''^"•

. ntcr.ii into l,v infunl« for tli.- r.paynii'nt of niont-x l.nt nr to Ih<

lent, or for gooiU supplied or to bo oupplicd .otl.or than -ontractH
for n«f»-<Brirs . and uli amnuit*. Btn',. with infnntH.Klmll h,.„I.HO-
liit.ly void; |)rovidod always that I;li^. rnactni.-nt Mhall ii..t in-
Nahdat.. anv contract into which an infant n.i.v. \n ,mh .Aiding
"r future siatutc, or l.y the rulcn of c<.inni(>n law or ...,i.il\ . mtcr.
except such nx now l.y law arc voidaldc" / . .«^ ct , > cnad* ihiit

Xo action Hhall 1m' l.mujfhl wher.«l.y to char- x per ii|inn

i.r.y promise made after full ai;e top.,y ai.,\ dri.i contracted durio};
infancy, (.r upon any ratilication made after full a^e .,( nuy
pronii.sc or contract made diirin<r infancy, whether llinc ^hail
or shall not he any new considerati(.n for sucn pr !«, ,„ jnlilica
lion after full aye." The latter section applies to ,|| cnln.cts
made <lurin>: infancy, and it depiixes any promise or iMliticilic.n
made after full afre of all actiomiMc cIlVci. The (i,,i ^.. ;;„„
applies ,mly to contracts enteretl into by infants for m. v I, nt.
roo<l8 supplied, ami upon accounts .stated, and makes such ,-

tracts ulxolutely void. All ..tlier contracts of inf.'.fs which ,..

voidable before the .Act remain voidable: but th.; r-., mof Ik. y,,!'-

dated by promise or ratilication; and such coiitnicts. if viilid In
other rosppcts, rontinuo valid until repudiated /,

.

?) %. V. !.<„;l l\Hm.n L.,I M c
'fi'.,

'-'
^i ^ •'"

=
''•'•" '•• V'""'n<:

IW:)), «2 L..I. M.f.Gl;(|S'j:i)lQ B
'lu!.L '"L'' !'\ '-"'9 * '•'• V. .i,„l,e,v,
(iiHjH\7sL.J. (:.so:(i!)oo)ich.7(i,'!;
(mU V. rhumpmii (lOlo , HO L. J K B
-'';: (1911) 1 K. B. 304.

[ll (IrriH V. 7'!iOiii/»oH (IS!)'..), 08 L. .T
i). B. 7I'l; JISST; 2Q. B. 1.

(i) Fflhir, v. Ifuofi (1888), .')9 L T.

i'.M: XutHmjh:!,,' 11,1. S„r V
(I90i), 72L. .T. C. iiii; ll.(i.T

W /:•>' Ki'h!, 1S7.V. II LM; L. R. 10 Cli. :t7;): Av
'/•.«.A :I87.-);, 44 r. .1. r. iv.H
id Eq. t)77

: liunmu v, /<(>„« '1

L. J. 0.437; 44 Ch. 1). Jll :

V. r,„i.r (INi.-j . b;) L..T (• 1,1

A. 0. :)t)i..

•//,'.,.^„,

.V. C. 6.

. J. lik.

: L R.
N'.ll), .5(1

: (ism

cc2
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Pabt II.

KatiKuttiuii

under
Ld. Tenter-
dcu'H Art.

Betting and
Loaii8
(InfantH)

Alt, 1892.

Promi.sco to

matry.

Illf:.Ilt8'

mirriuge
stttlinieLts.

II r

Tho doulriuo of latitication after full ago, as existing hcforo

the Infants lloliof Act, 1874, was subject to sect, o of the Statute

of Frauds Amendment Act, commonly called Lord Tenterden's

Act, since repealed, which required tho promise or ratiliiutiou

to be in writing, signed by the party to bo chargid therewith.

The written document was fc tho court, and not the jury, to

construe; and it was essential for it to contain, not merely a siilli-

cient statement of the di'bt or contract, but a recognition of it as

an existing liability {l). A contract of an infant by deed, could

cnly be ratilied by deed, or by an estoppel in law of as higli au-

thority as the decnl itself (m).

By the Hotting and Loans (Infants) Act, 1892, s. 5, "If an

infant who has contracted a loan which is void in law agrees, after

he comes of age, to pay any money which in whole or in part

represents or is agrf xl to be paid in respect of any such loan, and

is not a new advance, such agreement and any instrument nego-

tiable or other, given in pursuance of or for carrying into effect

such agreement or otherwise in relation to tho payment of mon«»y

representing or in respect of such loan, shall, so far as it relates (o

money which represents or is payable in respect of such loan, and

is not a new advance, be void absolutely as against all peisoiis

whomsoever."

Mutual promit.is of marriage made during infancy are within

the 2nd section of the Infants Relief Act, 1870; and tiie meiv

continuance of the relationship under such promises is held to

operate as a ratification only, and is therefore void of legal

effect (n). But any evidence of a new contract distinct from mere

ratification raises a (jucstion of fact, from which a jury may infer

a distinct contract upon which an action may be maintaine<l o '.

A contract or covenant for a settlement upon marriage made h\ siii

infant is in general voidable by tho infant after coming of age;

though it is binding upon a husband of full ago as against iiis

marital rights to the wife's property (p). But where it manifestly

# i^

/. HauHoii V. Wa«<(lf>.')S), 23 L.J.
». :142 : 10 Ex, 206 ; lioice v. Hopwood
(18C.R), 38 L. J. Q. B. 1 ; L. R. 4

Q. B. 1 : Maeeonl v. (hhiirne (1876), 46

L. J. C. P. 727 : I C. P. D. /ifiS.

(»i) Baijlo V. fl.wfcy (I815),3 M. & S.

477.

(») Coxhtod V. Miilli> ^878), 47 L. J.

C. P. 701 ; 3 C. P. D 439.

(o) Kortheott v. Ihughtij ;lfthU), 4

C. P. D. 38,') ; Dileham v. H'n,;iill

(1880), 49 L. J. C. P. 688 ; 5 C. P. 1».

410. ^ ,

(«) Xebm V. fltorkrr {\H)9], 28 L. .1.

C. 700; 4 De G. & J. l.'iH ;
>•'«'"' v.

Z««. (1881), 18Ch. D. 631.
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to the pivjudioe of the infant, such a oontrart ie ulwoliitolv void [q)

.

But a voidable contract for a miirriago wttlenicnt iniid.- bv nn
infant is not within the Infants Relief Act, s. 1; and tbereforo it

i» valid unless repudiated within n reasonublo time nftor tho infant
(<.inc8 of ago (r).- By the Infants Settlement Act, 18-.;j, infants
Clin make valid contracts for snttlemont of their i-roporty on mar-
riHL'c with the sanction of the court. But the court cannot compel
tho execution of tho mniiiiige sottlomont of an infant, before or
alter coming of age (g).

Cb. III.

Skct. II.

Infancy is no defence to actions fo

tract: but it may lie plcadod in a!

is .sul)8tantially founded on a contract, tliou^h tho (•!

n- wrongs in(!e|ioiideiil of con-

iSes where tile ciiise of action

aim ma\ l)c

Thus in the case of a bailment of

Liability of
infant for

wroDfTH.

fntmod in the form of tort

jroods to an infant for use, he cannot lie charged with the loss of

r a claim of injury to the pro-

a contract

damage, done to tho goods undt

|MMt\. wh(>re the claim is siibstantiailv for breach of
inncxed to the bailment /i. But wl
mon<'\ by fraudulent or wrony-ful

liore an infant has obtained 3

means, infancv is no defence
to an action for i-eslilution of the money, the claim U-ing sub-
staiilialiy founded upon the wrong »/,). So where an hifant
ohIaiiMMl payment from a trustee for her. upon a representation
Ihal she was of age, the trustee was lielrl to be discharged from Ih,.

liiist to tile extent of the mone,\ so paid \r). And an infant.
I rust,... is liable for loss arising from breach of trust //). Wlieie
an infant has induced a contract with him by a fraudulent mis-
r. pr,s,ntation that he was of full age, ho is not preeludo.I fnmj
pl.adini.-^ his infancy in avoidance of the contract: nor do,>s tho
i'raiidiilent misri'presentation allord any answer upon e(|uitable
grounds to th.^ plea of infancy {z). Xor can he be charged with
damages caused by tlw invalidity of the contract in an action
rounded upon llu^ fraud us a substantive wrong >^;i. But where

Momy
ol>tttinc(l by
fraud.

T'ontr^int

indared by
fraud.

II Kiu.i'Dinii V. KiiKimiiioi (ISSa,, ;'>(l

I. I.C^ H. SI: liQ. H.I). 12.': Ih„„,„i
V. Ii'ni, IS'Jd,, M L. J. t". 4:<7 : 44
• li. 1). ill.

( K,lu;„,h V. r,„lu- (18!»2), 63 L. J.
<. Hill: |,V.W A. (" .;ii(l.

> /.'. /.(..'/// (I sssi. ,58 L. .J. (.'. liac;
4"»'li. i). 2'.MJ: li,Jt„„ \. /lu'liiH ison.
I'" L. .1. C. (iS'.i; (is;i|) .'i Ch. 27(1.

' JiHNiHiit V. Jtuiiilall (iT'.iy , s T. R.

(ii) /l,,~i,.irv. I -l„i,iii 1711 1 , I Kap.
172 ; A'. .v,/y,,- (issii;. r;() I,. T. (iil'i.

I.r l>r,,t„',,y. /t,:ll',>t, , ]^l I' , H Hll.

(«) sniiiiiw/i. V. y;./,/. . ;is7i . 4i
L. .1. C. -iM . L. M. Vi Eq. >.i>.

{:) n.„f/,// V. ;('/,. MHi;i„ :ii r,. ,i.

Q. B. ;'i7 ; 1 B. ,V S. s:iii : />, It,,,, v
F„^^'n- (1S(;2k 12 C. n. N. S 27.'.

i'l) 'ii;,H\.f,i;,ii/i„i,/: '\H]i;
. lilatfh.

4,S.'). .S'e I,riiipi;ii; v. I,,i;./. ls7!r. 12
Cli. 1). C7.-1.

1^
H
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Fakt II.

ZjiabilitieH

incidpnt to

property of

fai?»nt.

Leaae of

infant.

Infant
•hareholder.

(.'APAflTY iW I'AKTIKS

an iiifuiit Iraiiiluli'iitlv rcincsi'iitod liiiiisi-lf to bo of full a-tc in

oiilor to ohtiiiu ciedit, and becaiue Imnknipt after full af^c, it wat*

luUl upon <'(|uilul)li' grounds that the debt was provable in tlii'

bunkiuptev h . \n infant trading and incurring: trade debts

is not eiiaifjeable with fraud, as inii)liedl,v representing himself

to bi of a<<e: he lanuot be made bankruj)! on sueh debts, nor are

tbev provable in bankruptcy ^r\

.\n infant beeomiug possessed of real estate or other j)ernia-

nenl projiertv to which obligations are ineident, is liable to those

obligations as long as he continues in p rase.ssion of the proi)t>rt\ .

" As the estate Vests, the burthen upon it must continue to Im'.

obligatorv until a waiver or disagreement by the infant lakes

place, wliich, if made after full age, avoids the estate altogether,

and rcM'sts it in the party from whom the infant purcliused; if

made within age, suspends it only, because such disngreenient

ma\ be again recalled when the infant attiins his majority " (i).

Thus, if an infant takes a lease of land and enters into possession,

he becomes liable to the rent and oilier incidents of the estate,

until he disagreis to it; and by continuing in possession after lull

age he aliirnis the lease and remains absolutely liable for in rent

and covenants during tlie term <•). So if an infant makes a lease

with a reservation of rent, and after full ago accepts the rent, he

allirms the lease, and cannot afterwards avoid it(/). An infant

admitted to a cojjyhold estate, by retaining possession after coming

of age. ailirms the admittance, and is liable for the lines duo , (/)

.

Upori a like princii)le, if an infant enters into a ])artnership, ami

does not disallirni the ])artnership upon coming of age, he becomes

liable ori contracts subsequently made with the lirni ujion the credil

of his continuing a i)artncr [h').- The same principle ajJiilies lo a

registered shareholder in a company, who cannot avoid his liabiiit

>

by plcHiling that he contracted for the shares and became holder

during infancy, without further pleading that he has disagreed to

(*' Ki I'- l-'"i''l Itii'il'i"!/ I"". IH.iS).

27 L. J. Bk. ;ia :'
:i lie G. \- J. (i:!.

(e' Slile.ifii, V. Itttii-mii (l.S47^ 10

L. J. C. ! .')
: 1 Ue G. i S. 90 ; Kx p.

Jviin (1881 . .-)n L. J. C. f)7.'i ; 18 Ch. D.
109. See l.oV'll V. /<«(»c;»™/< (1894;, 63

L. J. Q. B. S(l' ; 1894'; A. C. r.07.

[d, Pfreiti-.X. Wihiirti lly.\. M'Michnil
(IS.ilj, -.'t) L. .1. Ex. 101 : 5 Ex. 127.

(f) Kirtin, V. r.lliull (1614), 2 Biilstr.

(ill. See J.eiii/,iui( v. /.'(»y< KST'.» , 1-

Cli. D. 67.').

(/. A>lijitl.lv. A>l,Ji<M(\6-ll), SirV.
Joiies. l.')7; Sinilli V. Loir'^Wi'Jj, 1 Atk,

489.

((/) Urdiiity. Chiclmter ^l'iib\ H Burr.

1717.

(I,) a-'i'fe V. Hmrmi, [WIX), .) B. \-

Aid. 117. See Br'^nn \. Wrrti 'l^';'',-,

04 L. J. Q. B. 119 ;
{I89J) I Q. B. :!'iii.
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the toiitiuct tiiul ropudiatcl tli.' sli.ues ;). And if an iufant Ch. UI.
slimvlioldcr, lifter coiuinj,' ol' a-?,., atc.-pts any buiK.'lit Iroiu the

""•"•

shares, or dws any otluT act of eonliiiuatioii, lie may l)o taken to
have udirmed his owucr8lii|); as will also he tiio ease if he delays
for an iinreasouuble time ti> ;,'i'l liis name reiiii)V(>d fiDni the
register :*:). A transfer of shares to an infant or hy an infant i>i

voidable; l)ii( theace^'planteand re;ri>trati(in of an adult transferee
claiininj.' through intermediate inl'ani tnin>feror> by the eom-
pany ivlenses the originid adult tran>f..ror (/). In the ease of the
winding up of a eom))any, a transfer of shares to an infant is void
against the licjuidator and creditors, and the transferor may b<>

placed upon the list of contribulories in;: nnhss the infant share-
holder has come of age and acee)>ted the ownership of the shares
before the winding up (») . A director was lield ])er8onally j-espon-
sible for loss to the company caused by his allotting shares to a
person whom he knew to be an infant />). The certilicate of
registration of a company is not invalidated by reason tb.at one
or more of the signatories of the inetnonindiiiu .if association wore
infants at the date of signing i^/).

An infant may bind himself to j.ay for his necessary meat, CouItimjU

drink, apparel, necessary physic, and such other m-cossaries, and uL',"!^i?''
likewise for his good teaching or instruction, whereby ho may
prolit himself afterwards '\(/;.

' Xeeessaries '

as applied to
goods mean "goods suitable to tiie condition in life" of the in-
fant, "and to his actual requirements at the time of tho sale and
delivery " (r). Where it appear., that the defendant is an infant,
the plaintill' must establish allirmati\el,\ not only that the goods
were suitable to the infant's condition in life, but also that he
had not a suilicieut supply of similar goods at the tiin.' of the sale
and delivery's). It cannot be doubte.l that th.; decided cases

U) -V. irrslirn /In. V. M-M„/,i,. <\Hr,\ .

20 L. J. Kx. 1(11 ;
.> Ex. lU.

.k, JliMii, Hint ir,c/.!;n- Ity. V. Ilhick
(1S,VJ). 21' L. J. Ex. '.»4: s Ex. isl

;

£*«'.. r.ue ^18701, -M L. J. C. 1)7^1:

L. R. .•)Ch. -Ml.

(fj ',W/r.w,/«/..1872
, 12 L.J.C.asl;

L. R. S V\i. Mi.
iin; ((ipp,i'.'< c(iM (ISUS), I.. R. :; Cli.

4.'lS
; \i/,„on'M eril,) ilS70), ;i'.i 1. ,1. {;

401 ; L. R. .'i Ch. 2S),S: li:si„„-.> ,.,...

(1^70:, ;J9 L. J. C. 7.>3 : L. U. .> Cli.
611.

'Ill Hull's ii,K (1868,, L. R. li Eq.

.'il2
: l.,i„i.,lni\ ,"„ (IMls . I,. R. 1 Ch.

•il
: M,>,li,ll\ viiw (1870', M L. .1. C.

I'J.i
; L. R. y Ell. ;j(;:i.

> /;
ij. U'll-iM '1.s7l> . 4:; L. J. C.

81 : I,. H. 8 111. Vk
{/,) I!, /.,',„„ >,. i;,. ,isy;>i, 01 L. J.

t'. (ili7 : (I8;i3; 2 Ch. o.").").

{/, Co. Lit. 172 u; ir,i/i,; v. hnuid
IS'.U}. lio L. J. n. B. 7:js: (1891) 2
y. B. \WJ. St Jt. i/iiHoii (I'JUl), 73
T,. .1. C. s:,:i

; 11)1)1; 2 Ch. 4G.).

,, S;ll....f (;.x..ls .\.t. IH'J.i. «. >.

-; .V.K'i V. liimiiH fiaos). 77 L. J.
K. li. 02(;; (1908; 2 K. B. 1.

'W^i'
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Apprentice-
ship.

Nt'Ce?..sal-i«b

f(ir wife ami
«liildreD.

CAPACITY OF PARTIES.

8lio\\ u olitiii^o in tlu- law, not bv reasuu of an}' modification in the

pi'ineipii-h upon wliic^h tlit- court has iirocoi-dod, but by a change

in the pnietito of witlidiawing from the jury cases which would

formerly have been submitted to them(<).

An infant may bind himself by an indenture or contriict of

ap|)reiitice.shi|) for his instruction: and the a|)pronti('etihip operat'-u

upon the infant bj' imposing a legal status or relationslii]) to the

niaNter, and is attended with spi'cial laws and regulations by statute

and cuxtoui (» . The infant is not bound by tiie indenture of

apprenticeship by way of eoiitracl to serve, anil cannot be sued in

law or e(|uity for damages or for an injunction against a breach of

the service: for wiiicli reason the jiarent or some other surety is

usually joined in the indentures who covenants on the infant s

behalf (.*•,. Hut the infant may validly covenant in the deed of

upprouticcslii]) to |)iiy a premium for .sucli instruction as is necessary

to his position (//). An apprentic*' cannot avoid the appn-ntii eship

during infancy: but lie may avoid it on coming of age, unless

under a special custom to bind for a longer |)eriod. But the

a\oidanee of the apprentice does not discharge the covenant of tlie

parent wlio has cov'ianted for him (-;. An api)renticeship con-

taining terms wiiicli are oppressive or |)rejudicial to the infant is

wholly void against liiin ^(/ . .V contract of apprcnl iceship may Is.'

made with a trading corporation as the master (6).

An infant is bound to pay for all necessaries supplied to his

wife: but not for necessaries supplied to his children e.xcept there

be an express contract [r . .Vccordingly, an infant mav be bound

to pay foi the fnni'ial of his deceased wife: and an infant widow

for the funeral of her deceased husband (rfy. A sottlcmont by an

infant of |)ro|)erty on niariiage is in general voidable; but a settle-

ment by a iuisliand in favour of an infant wife is so far a necessary

for her that she may \alidly r(4ain a solicitor to pri'pare it, and

(/, C')!. 7'/ '(-,.> V. fl.uiiiui ;iSl(H, 1)

L. .1. Ex. SI: () M. i- W. *-l: iiinl

Hart V. I'rnUr ls:i7j, 1 Jur. Gi3 : witli

Kiiilei v.»'..-,./.i/v//(lsi;si, MSL.J. Ks.8;
L. R. 1 Kx. ;i:i : .'iml Xu.^li v. Inuiaii

(19»Si. 77 L. J. Q. B. 026; (1»0S, J

K. b:i.
(« S<>r Hiiru's Ju^ti(.'C, Apjireiitiies ;

Smitli";. llii.>,tei' ai]<l Strviint.

.!; llimiih V. Kiriin/tui, 17S0 , 2

Dou^l. .'(IS ; Jh- Ft'"HC'^c V. linrtntm

(IS.S'.O, .>(! L. .r. C. ir.l ; 4:j Ch. 1). Km.
'V, \t ndir V. Kiiii'id ; ISMl ), (id L. .).

Q. B. 7;i»i (18911 -1 Q. B. ;>«!).

(.- /;.-//. M/Mv 0704), .">T. R. 7lo:
I'nmnni v. //i7/ (18IU , ;) B. & Aid. ,")9

:

U'j- V. (l.riit n;//itu,> 'ISJ4\ 3 L. .1.

(). S. K. B. S-. ; :iB. i-'C. 4S4.

((/) See iiiit,, p. :iS7.

*) llwiiliy Cn-o/j. .Vof.v. «(.v.vj(.(I890),

oOL. ,1. M. C. M ; ;i89I) I Q. B. 75.

:< Tiomr V. Tiix/u, (1719), I Stra.

16S ; Mu.hiif.r, v. Jl'ii,//,! M840;, 9 L. J.

Ex. I.kS: (, M. i W. 4S2
'.(/] Ilmiipk V. (\i,p(,- \%M'. 13 L. J.

Ex. 2Sti; Hi M. *: W. •>:>!. See Re
MrMyii ; ISsBj, m L. J. (J. S4.o : 3a Ch.
D. .i7.'>.
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bocoiiie liable for tlio costs; thou^'li hv nisloin (lie liiislmml i>

bouiul to imlonmify iier (e^.

All infant iiiuy contiuet u debt for iitMfis.Niiiis. ,iltliou!;li lie has u

sulHcient income to pay witb nmh luonc.v (i . IJiii if the infniil

was already suiliciently sujiplicd bf cannot bi- . bar^fi'd nilb tbc

price of a furtber supply; tbouf,'b tbc |mrl,v wj cbiir^,'!!!!; biui \\tis

ignorant of bis existing supply (ij,.

An infant cannot be cbargod on a bill of oxciian<,'o or promis-
sory note altliougli given in payment for necessiiries //;; nor bind
himself to an amount due for necessaries by an acouiit stated (*;,

nor by executing a warrant of attornev or roi/nni'-it (k), or a bond
witb tt penalty (/j: nor cliarge bimself witb tbe payment of in-

terest (w); nor cbarge bis estate In a mortgage deed («) for n

cum due for necessaries. But an infant may take a debt
ilue for necessaries out of tbe Statute of Limitations by an
acknowledgment, in writing signed by him (o . -An infant cannot
be ebarged at law for money lent or upon any soiurity i'or money
lent, tbougb for the purpose of ex|)endiug it in uiH'essaries (/<,1:

but he may be charged with an implied debt for money paid lor

ills use, in respect of money which has been expended by another
iu supplying iiim with neccssari'^ (7). T!ie court has jurisdic-

tion to order that debts for nee^-ssaries for the past maintenance
of an infant shall be charged upon an infant's freeliob! estate (/•

Maintenance of an infant by a parent or person in loco pnrentis
is deemed presumptively to have been gratuitous (> .

A contract which is voidable by an infant is bindini; upon Ihu

other eontraeting party until avoided; the privilege of avoidanee

being that of tbc infant only. Thus a contract of mutual premises
to marry is voidable by an infant party: but lie may sue t!ie other

party for a breach of [)romise {V . So a contrail or settlciuejit on

Ch. III.

Skot. II.

fnfant

already
supplied.

Stcuritiwi

jfiveu for
iiiijewisrips.

Money leut

to infant.

RijflitK /
iufaut on
contniots.

.) //,//... V. Cliuitim f|si;4 , :14 L. .1.

C. P. 1 ; 17 <• U.K. .S 5,->J; A Si.,.-

pool V. l>r St,iqi„.,lt {I8S8), .iT L. J. »_'.

^(i;^; ;j: cii. I). i:i9.

'/•) lliir'ilnirt V. Hatl (is:i;)-, H L. .1.

Kjt 235; 4 M. i- W. 727

(g) Xi.i/i V. Iiiiii'in aoos'. 77 L, J.
K. B. l).'6: (1908! •-' K. B. 1.

:h] J!, S„lt„/.;,/fOH'j]), 60 I,. .T. (J. B.m: (1S91 I Q. B. 4l:t.

(i) T. viiiHii V. 7/«/»M17S.'>;. 1 T. R.
40; Oliiny. Tf'uniinp (1839/. 8 L.J.
E^. Kl.i; 4 M. i- W. hM.

k .v-(ii;i'/>/»</« V. Muii rl78s\ 1 n.
Bl. 7.S.

(/) Co. Lit. 172 a. : nee aiilc. p. 38(1.

(»») Fuherv. 3Im•bray{\%Q^),»^Eti^t^^•M<.

w(, M.iii,,, V. .'/,/ I87(: ,
4i; I .) r

84; 4 Ch. I). 4L'S,

:., ir,//:m y. S„ntli ,IS.->1>, 24 L. .T

Q. R. 112; 4 K. \ I!. Iso.

'/> hM,h \. r,,iit 171--'). iaMo,l. (i7:

M'hhH V. I,,,;, ls7ii). 4(; L .T. ('. S4 ; 4
Ch. n. 428.

('/ rir.s V. l-n,, hii'.s , c.iiili. 1H2;
1 L<1. liavin. '-A\.

[r IU 'llc'innl, ;i87- . 42 L. .J. C.
olli; L. K. 8 Ch. 4iri. Sc,. ,V- I/,^,,,;'.,,,

(18S.')), .,.", L. .T. C. 2S2 : .31 ch. 1). 291.
(,« /,', r..t,,;ir>, i:.i.,t. ils7l . 41 L. .T.

C. ;•'
; L. U. 12 K,i. :><•<: I;, .!/,..,//„«

'19(lir', IM L. T. 4.M.
It, 11:11 V. //".,.,/ 1733!, 2 Straiiirc,

937.

L
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1-aktII.

Right to :<ll)'.

Muney |iitiil

by iolai.c

nnder a
contract.

Honey paid
for executed
conttidera-

tiou.

iimiTiuf^i! Hfl'citin^ the |uo|)crly of iiii infmit wil • is valid u>»aiii^l

till" hiwhaud of full ujify, und binds his rijflits in tin wife's pro-
|M'ity (« . All iiifiiiit iiiiiy NiU' upon u confrait diiriny lii>

iiiinorilv x : but he ciinnot appear in person, nor apfioiut an
iittoniey. nor becoiiie liable for eostn, mid therefore he is ie(|uiii(l

to sue 1)3 a next friend (//;. And an infant may proeeed ajraiiisi.

a debtor in bankrujitey (^). But a eourt of equity will iiol in

freiiernl <,'raiil s|Mpilic perforinanee of a eontraet at the suit of an
infant, beeaiise (he remedy is not iiiiitiial until he has eome of

a<;o (<?)

.

Where an infanl has paid money under a eontrait for «hieli

the consideration remains executory, upon avoiding the contr.iei

he may reco\er the money, as upon an entire failure of con-

sideration Thus an infant haxiiiir si^'iied an afrreeiiieiil to

jmrehase a share of a business under which he paid down part

of the purchase-money as a (h-posit, to be forfeited im breach of

the a^'reemeiit, was held entith'd on coniinf.' of ai:e. Iiaviii},' then
taken no beiielit under the a^rreenient, to repudiate it altoi,'-ether.

and to recu\er the deposit, in an action for money received for

his use 'Ji). I?ut after reeeivinj,' the consicK'iation in part, thoiitrh

he may avoid the contiaet, he cannot iocover money paid under
it, because the failure of consideration is not coinplele. 'I'lnis an
infant, who paid a preiniuin for a lease, which he enjoyed duriiis<

minority, but avoided after comiufj- of a>;e, fh(>u<rh ho thereby

dischar^'wl himself of the rent and eovenaiils, could not recover

the premium, becausi^ he had partially enjoycal the considera-

tion (c\ And an infant wiio has paid a premium for admission
into a partnershi]), and has auted a« partner and received a share

of the prolits, cannot recover back the premium,>/). So, an
infant who buys thinf,'s which are not necessaries, cannot recover

back moiic • paid for what he has consumed or nsid, although the

contract is absolutely void by the Infants Helief Act, 1874 i'l').

.1(1 i\ir, V. Cur, ;18.).' , l.'i B«>av. 227 ;

s,„t'i, V. l.iH'i^ \m\), IS I'll. n. r)3i.

.:, U'lirn,,/; V. Ilriiir [lH\:i . 2 M. &
S. 2(1.1 : ;1S1.') , «Tilllut. IIH.

'/, Or.l. XVI. rr. IC, 20; (lliir, v.

n;,.„l,„fr Is-.y , 8 L. .1. E.\. 10) ; 4 M.
i^ \\. U.'lO Sw Itlindix V. Slllf/uilb.llU-

1«89,, .)8 L. J. Q. h. 287 : 22 Q. B. D.
577.

;} /•;,.,, /(,,.,/./.*«»/ ;is77\ ir; L.J.
Hk. II 3: i! Ch. n. ;i.i8.

,«) /•/('//(/ V. Ilulliiuil 1828), 4 Rii.s.«.

2li8.

Ii] Cmpr V. ()r,rlu,i Is:{:(), li L. .f.

C. V. 24 ; 10 Binjr. 2.')2
; tlami/luu v.

I'liiiiihini-SlieiiiH i'li. lS'.l4j, 63 L J C
7!l.'>': IWM) a CIi. .WJ.

() U<.l,m> V. Bluyij (1818', 8 Taunt.
.)08.

(«/, h.r II. Tati'uf {185(i), 2.i L. J. nii.
^.•>: S l)e(J. M. & (J. 2.^t.

V VahutiHi, V. Ciiinil, ;1889 , .')« L .1

Q. B. 74 ; 24 Q. B. D. lUO.
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S:a. III. MAKHIKK WoMKN.

PAOK
('ii|riiiii\ of iii;iri'i<i) u.imiii ill I'liniiiinii l;iw -in ciiiiity 3!'.'i

MiiriiMl WipiiuijV I'lMpirly Acts : ii- tn [iripcity ii< tn ciipaoity
r lUlT.ict" ihurnriiUlf i);i Mi'|i;ir«tr priiptTty :tUi)

t iiiiilitii.iiM cif mliility nl ccnitrirt jinijwrty with n-lriiiiuu
uK'niii'<t niitii i|uti Ml

."

OT7

.luil>niKiit H^'aiiist ihui'iicil uiiiiiaii ii|H'nitiMii nf jiid^jimiit--
alt'i'-ai iiuiri'il |>ru|H'i'ty :ii)!l

Siioiitii pcifDiiii inn injunrf Mill -power uf iippuintmint 101

l.ialiility iu rcsii li nf I'lntracN iiiiitiaitM iinpliid in law—eon-
trai;tM in liirail l>y fraiul Iii2

l!i>rlit< of nmrriicj wunian "ii loiitr.nts-iuntrartH niailr witli

Inislianil anil « itV l.a^ liy hu-tianl iind »ifi' 411!

SjMrial tapiicitiis .jf niarritd wimrm— husband uivilly dead
i.nsbund uUlii ti'udiujr by I'liMoni nf Lundun -bankruptry .. lo'i

Diviiirr judicial M'piralliMi protoetion nrJor Ini

<Ajutract!< betwt'iM liiisbaml and wife Inan to IiU'^bund — ci.n-

tractK • lui'crniiiff iiai jii^ral li^fbt" 10 i

Ciintia'ts i.f wife ii> ajreut "f bii-.banil-a.i;tiic;y from lulialnta-

tiou— reiiM-atiiin uf a^eney a;;ency frum ueee-sity—adultery
of wife iieees^ari'-.s ". iu'

Sju'eial iiH-enuy if «itV iHtitieatiim by hiiMbund eredit giien to

wife on I . " "
11:)

llv llic lOiiiuioii law ii inanieii woman nu» iuea|)abl(' oi Liiuiliiig Capauity of

lu'iscli iJt'i>oiiall\ l>v coiiti-Uft (I . And by llic liilis ol' (•uiimiuu womauat
law pioiedurc a iimirii'd woiiuiii could not sun or be -^iied uilbmit ''»

inukiny bei liusliand joint paity to ibu action. In an action

ajiaiiisl u niarried woman upon u contract niado bol'orc ninni;igi'

niMi-joinder ot tbc bu^band couM only be pleaded iu abutcnicnt.

In an aclion auainsi a married woman uj)on a contract made
during marriage, the maniage \\a> a plea in bar of the act ion h<.

Tlio principle ol' tbc aboM' rules is that at coinmon law liusbund

and wife are regarded as but one |)ersoii, in respect of property

aid riirhts of action ^c\

" .l/"r.</,«// V. A'«i'C..// ISdii , s T. I!. Saiinl. ii:J:i, n. (/ . Si-,' Or,l. XXI.

h r;X'ital\.T,,i,„uii' {\IJl(\\.-^\\'u\^. (, I>it. »s. 1158, -m \ Co. Lit. :( a,

112 a: is; a. b.

tl^:W
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equity.

Married
Women'8
Pwperty
Aot»:—
eparatc
property.

Hut the xJouit of Chancery iavesttxl a iiiurriitl woiiiuu with

th(; liglil to hold pro'ierty, with lull power of use and diNpotiition,

exilubively of he lUnbaud; with a oouseijui'ut capacity of con-

tracting by giving her creditor a ri'mmiy against In-r then din-

posal)lc Heparate property, which she was prosiiniod to make
chargeable with her contracts. This propirly •. is known att pro-

perty settled to her scpan.to use, and might he voetted in a trustee

for her, or where a husband posupsscd himself of her pro|H;rty to

which this equitable incident was attached, the court would com-
pel him to respect her rights, and. if necessary, declare him to be

a trustee for her (^rfh This i)ropriptnry incident has usually Ijeon

regarded as the invention of the chancellors, but it is not un-

likely that it was an extension to married women generally of

rights analogous to customary rights which they jwssossed in the

City of London and elsewhere, and to v.hioh the courts of i^)nHn()n

law gave effect. The court allowed a n.arried womiiu to sue in

respect of her separate property without joining' her hushund;

but by a next friend, in order to give security for cosfs, .\nd

proceedings might bo taken against her to charge her separate

jiroperty with her contracts without joining her husband, but
joining the trustee and ail other n(H'e<sary ])ar(ies i;c\- -Now
" married women may sue and be sued as provided by the Married
Women's Property Ac*, 1882" (/\ that is, as if tiiey were un-

married. .\nd tiiey ure subject to the ordinary rides as to giving

security for costs (g)

.

Till .MurritHl Women's Property .Vet, 1882, which consolidati'S

and iiiiiends tiie law and repeals former Actf, enacts:—S. 1 (1^.
" A married woman shall be capable of acquiring, holding, and
dispo-ing of any real or personal property as iior separate pro-

perty in tiie same manner as if slic wore a feme solo, and without

the intervention of any truslei." S.2. Kvory woman who marries

after the Act shall bo entitled to hold and dispose of as lier sepa-

rate property " all real and personal property which shall belong

{ill Hiilhir ,. Tnimil (1778). 1 Bro.
0. C. Id; 1 Wh. i- T. L' C. 6s:t.

'-) /,'../„,/, V. /.>«//.- '1R78), 47 L. 3. C.
469: 7Ch.r). sail; Afir,.,,,/ v. '/lie/i.^M;
'1S7S

, 47 L. .1. Q. B. :!"'); :i Q. B. I>.

"22
: Hill In- V. It'll/! nss.">i, .%, L. J.

Q B. n!,: 16 Q. B. I). 374.

,/ } Or.1. XVI. r. 1(1.

«/) Jie Imm- ;lSS.^j, ,54 L. J. C. llafi;
.•to CIi. D. 41H ; It, riiMiiiJMi (188s), .')7

L. J. C. 748 : »S Ch. D. HI 7 : Wlnllakir
V. Kirahrnr (ISO;';, it Ch. I). 2ilil ; ai„t

.•*ee Unil JliiiTs V. irrriol (189H), O.i I., .t

Q. B. r,24 ; 18%) 2 Q. B. :)7.''.
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to her al the lime of luaniaiju or shall bi> auiiuirud by ur Uuvulvo Cu. III.

upon her after marria^t'. ' S. 0, Every woman marrk'd before
"». "I.

the Act ithall be entitled to hold and dispooi- of an lu>r >4i'|iuruti)

property 'all real and personal property, her title to wliich,

whether vested or contingent, and whether in po-xtension. reversion,

or remainder shall accrue after the eunimencMMuont of thiH Act .

'

S. 1 ("2,. 'A marritnl woman shall bo capable of entering into Capacity tu

and rendering herself liable in ro^poct of and to tlw <'Xtenl of '"'"'•*"'•

her separate property on any i^ontraet, and v)f suing and being

suikI, either in eontract or in tort or ()ther\vi>e, in all ie>i|j(.ciH

H^ if she were ii feme sulo, and her husband nee<l not be joined

with her as plaintiff or defendant, or bu made u party to any

action oi other legal proceetling brouirht by or against hi r: and

any damages or eostw recovered by her in any such action <ir pro-

ceeding shall be her separate property; and any damag<'H or cosIk

recovered against her in any such action or proceeding shall be

payable out of her separate property and not otherwise.
'

S. 1 (3). " Every (iontract entered into by a married woman shall <'"ntri«jtH

be deemed to be a contract entei'od into by her with re8p(<ct to and Inl^^Jfantii)

to bind her separate |)rop(>rly. unless the contrary be «liown." I'^'lxf'y-

.Vnd s. 1 (4). Such contract 'sholl bind not only the separate

])roperty which she is possessed of or entitled to at the (lat<! of

the contract, but also all separate |)roperty which she may there-

after acquire."

The contract of a married woman under this statute, as was

the case before the .Vet, wa-* valid if Aw po>ises-y'd, at the lime

of contracting, disposable separate j.roperty, which she eould

make chargeable, with the eontraet, and it lay upon the ereditor

to prove that she then had such property {h). This liability

lias since been extended by the Marries! Women's Property .\et.

1893, 8. 1, as regards contracts entered into after Deceudn'r ").

1893. If the eontract be one upon which she is personally liable,

as not having been entered into by her as her husband's agent,

she is liable in respect of her separate property, and property

which she may, while discovert, be ])0H8essed of or entitled to,

whether she was or was not in fact possessed of or entitled to any

separate property at the time when she entered into the contract.

(r, S<o»rfoMV. /,«(189l),80L. J.Q.B. Soe Mmnon, Teiiii>>ifr * Co. wile t'l-irn

660: (1»91) 1 Q. B. 661; He Fieldaick (in09). 79 L. J. K. B. 24; 1909) 2
;i9i"'S), 78 L. J. C. 153 : (1909) 1 Ch. 1. K. B. 831.

Ciiiiilitiuiiii

of TalUlity
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P«rt II. Sect. 19 of the Act of I88"i oxpri>H<ily provid<f« tliut ' iiothiiiK

Vtoftny with iu this Act tiliall ititorforo with or iilTrtt uny m>ttli'iii)>iit or ugruo-

"Jj^j""
mt'iif for a Hettlement made or to U^ made. wlu^thtT fxiforc or

•Btkdpatinii. after marriage, rottpetting tht> property of any iimrriitl wommi,

or ahallintorfere with or reiidir iiio|)eialivi' uny restrict ion agniiint

anticipption attaclied to the cnjoynii'iil of uny property or in-

come by u married woman under un> NeDirtnonI, will, or other

iimtrument; hut no reitriction a);uinMt antiiipiition eiintaine<] in

any settliMnent of a womana own property to U* made or unteriHl

into \>y herself Nhall have any validity u<;iiin!<t delils contraeti'd

by her iM'fore marriage' (i . .\ceorilin): to tlw eonxlniction put

upon this Mecfion it \Vttx possible for the husltand to defeat the

wife's rights under the Art, and to defeat her ( ledilor of his

remedy against her property, but Miis has been alter, il by sect. 2
of the Married Women's Property .\<l, lUDT. .\ eontraet of a

married woman whose separate property was subject to a restrir-

tion against anticipation at the time of contiaeting was void of

eHWl . It was not elmrgeable against subsc((uently-ac(|uire<l pro-

perty (A* ; and the removal of the ristraint by the death of the

husband did not validate the contra, t {I}, nor did it render the

properly chargeable under a prior \iilid contruil ^m . This has

been altered as regards the subs(M|iienlly-iiei(uired jiroperty by

sect. I of the .\ct of 18!>;}, which is referred to abo\e; but tin'

same section contains a proviso that property to which a resiraiiit.

upon an. ipation attiches is not to be available to satisfy any
liability or obligation arising out of her contriiet, and this provi-

sion lias been held to exempt property vested in trusfoos for the

separate use of a inarri(>d woman, subject to a n'straiiit against

anticipation, although paid into her hands after the ditiM'mina-

tion of the coverture (« . A restraint on anticipation of i

married woman's separate income ceases to attach to such income

as soon as it becomes duo and |)uyable to her under tiio trusts

(d' the instrument under wliicli slie is entitled o . It is no lonsjcr

necessary expressly to limit property to ti-" separate use of u

married woman by the use of that or an ecjuivalent expression.

(i) As til ilplits contracted l«(r.ro mar-
liafre, we Jint v. Jiolnti'oti 'IS'JO\ .'iO

L. .1. Q. B. :)0T: J'i Q, U. D. 11,7.

{/,] l.n,k V. Ih'fillit (ISHD), .W li. J.

y. n. S<J ; 21 (J. \\. D. 98 : lU Fiililin.k

(liiOS), 7s L. .T. C. U,:\; (I9o!i) 1 I'h. I.

(/, Kuhrh V. n'tiikim (1877), 40 L. J.

Q. B. ;>'yl. S(c Slogihii V. Lee (1891),

m L. .1. Q. B. 6f)9 ; 18itl) 1 Q. B. C61.
t,^ I'llti.ii V. l/t,;i,oi, (1891), (id L.J.

*l. B. 7l:i; (1891; i Q. B, 4J2.
fi,\ JhrlifllY. l/<iii„nl {\'.m\), 69 L.J.

Q. B. !'.i'); (I'.tOd) 'JQ. B. 784.
('•} Hii,l lliirii. v. llni'it (1896), C'l

L. .T. Q. B. .i.VJ ; (1,-yti; A. C. 174.
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in order that a rmtraint upon antiripatioii inny iitturh (p). !(«>• en. III.

traint of anticipation w 0(|uivRl(<nt to i'<<iitraint of alionution: and **'"'

a covenant to settle aftor-Hcqiiiml propi'itv of tlio wife d<>en not

itpply to property which i* limited to her upon Mich tcrnm V/

Till- judgment in iin tidion upon tlir contriKt cntircd into In 'iMlKinCTif

II nmrricd wonmn iiftcr Dec. .J. lH!t:j, adjii ' .•> the Mirn mid costs "IITrtTi

rccovere<l again!*! her to Ix- payalde out oi ncr -.cpiirate piopc-»\ "'n""-

iiiid nol otherwise; and orders thai evi iitioii I hereon Iw liiiiiloci

to the separate projierly not Milijcd to any rcHlrictioii ajfaiii«i

anticipation, unless by reason of sim-I. I!» of the Married Women s

Propeity .\cl. 1HH>, the property is lialiie to .xecution notwith-

standing;: such icstiaint; with a pio\iso cxiludiiig propcitx whii h

at the date of the contract or theifafter. she was restrained from
anticipating (/•;. Si'ct. l!t expres.sh avoids any leslriit ion against

anli( ipation contained in a settlement of a woman's own property

miiile l)\ Ir <elf against dehfs conlracte,; iiy her hcfor. marriage
Anil i' seems that a restriction so madr liy a woman (o dcfi-it.

(i'cditors wcatid he \ jid against all dchts .ontracti'd al't'^r as widi

a> hcfore marriage k . The ccntK of an action against a iiiarri"d l,(»ts . f

woman ari chiirgeable in the judgment against her separate pro-

perty (/): or ma' oe set oil again>t eosts payable 1o iier ii. Tln'

same rule used to apply res|K'cting the costs of an iiusiuTessful

action l)\ a mariied woman ' r . I!iil now hy tic Maiiied
Women's Proi)ert\ .\ct, 18!»;{, s. •.», lh<' coiiit may order payment
lait of properly, wiiich is .suhjeit to a icslraini upon aiilieipatioii.

nf the co^ts of proceedings instituted, wli 'tiier hy original action

or liy cdunterclaim. hy a marrie 1 woman // . A mariicd woman
liiaintifi will nol lie recpiircd to gi\c >eiiiiity for co-ts unless v],,.

sues hy a next friend in indigent circumslances; lull sIh' m,i\ he

ic(iuireil to give scuurity for the costs of an appeal on tie gioiind

of her poverty [:]

.

action.

n

';.! A-- //. //'.,./ //«,,» (IS'161, f,.-, L. .1. « /',//„/, V. //./,,/..« l.s'.d , 01 I.. .1

C. H^T: Mslii. >rh, coil, g. H. 1(4 ^ ih(i2 1 Q. H. lis.
'./) /,'. '•„,,,,/ (ISSO!, S"! L. J. (J. 90U ;

i'j) (liilnioiie v. Cuiimt (1SS9), .^K L. .1

:)-.'('h. I). Jiiil. C.'rtiD.

/) Sic S,nH V. JA/c'm,, '20 Q. B. I). (</ //..w/ Ihins v. II, ,,i.t 18U7\ fi(i

lid; .'>; L. .1. Q. H. l.i; ll.niiill v. L. J. Q. B. 35(i ; iLSliTi A^ C. 177-
Iluuii,,!. II'IO) 1 Q. B. 7S) ; fill L. J. ///,.««/ V. KIHh {1W.-)\ 74 I.. J. K. B.
Q. B. I'.Vi. 101: (igc.",) i K. B. .'.Ti; I'.iu-h,, v.

'« l:ii,^,ll V. 'DiHiif,- (ISSiJ, l;j Q. B. /Vi»7.// (inii.r, 7l L. J. fh. ;U4 ; (i90">
J>. h'JX. I iih.'.V.i:;.

(I) Monill V. rcinui IS"), 6 Cli. 1). .:) A'. /.«. 188.'>;, Si L. J. ('. \\M

.

It"'. :iO I'h. D. US . He nui„f,oH (Ih.ss . .•i7
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H^

tuall.

Op«mti<« <i1

jMfffllMlt.

Attn-
scqulnd
property.

Attachment
u( iU-)>t.

.V pIttiiititT Hlioiiblaiiut jmlgiiM'iit agiiiiwt a iniirriod womun iiiny

tuki) out uf t'iMirt Hiiy money which tho iimrrioil wuuiun huM piiitl

in In nbiile tho lenult of the trial (a).

In othor ritMW » jmlgiiivnt ugaintt a iiiiirriod womun admits of

DO |M>nionHl i'i'iikmIv ugiiinNt hoi' h\ hut must bi> onfonotl u^uiiixt

hev He|mrul<< pioporlv <'xi»iiii^ iit tho <hilo of tho judgniont. or

tttijuirwl thert'iiftiT, |>ro\i(l<<l ihrit it ia not Mubjoct to ii niitric-

lion a)iiiini>t nnliripulioii; hut the judgment cunnot be onforiid

iiKiiiiir>t wpiiriili' propi-rty which at tho dato of the contnitt. or

thori'tiftor, ithi- i» n ulniintHl from antiripiitiiig uiiIcnb tho ro^traiiit

i* invu'.J by rennon of RUit. I!) of tho \larrie<l Women* Property

Act, l88-.»;f;. And hy the Conveyancing Aet, 1881, g. ;JU,

" iiotwithMtaudiii^ a marrieti woman i» rostruined from iintieipa-

tioii, the conrl iiiav, if it thinks lit, whcro it uppoara to the eourt

«o Ih- for lier iKiii-lil. hy judgment or order, with her lonmiit,

bind iiei iulere^l in the property." The i ourt will only oxoreiw

the power with very great caution (d).TI»o judgment under
swt . 4 of the Act of |M8'i e\tendt) to iteparate pro|H'rty iiequiii>d

during a Milineiiueiit iiiiirriage »?'. Hut ujubr thi- sumo Htiitutory

proxixioii till- judKiiieiit did not esfeiul to pro|M'rty acquired upon
or after tlu' deutli of tlic liUMhand, whetiier (*ul>jet't to a rentraiiit

Upon until ipalioii or not / : thr reason for the distinction being

that there wa> no wpuralc pro|M-rty apart from coverture. Ibit.

as before pointe I lait // , property coming to a married <an

after tlie deterniiiial ion of lovcrture may now be mide aMiiliiltle

to sati^'f^ II jiidmiieiil n-i oxered against her during coverture under

the provisions of the Act of I8f)3.— Tlw judgment is so fur (x-r-

8onnl that the ( r.-ditor may attiuh a debt due to the marrieti woman
by a garnishee order h . A married woman may also be brouifht

'=:!

L. J. C. Ns; :i,s( I,. I) :tl7 : H hiil.il.rr

V. Ktith-iir 1890 . 41 ell. D. •.'(.'>.

(a) llird V. /lfi,Mt;ir I Kill), (11 U..1.

Q. B. 1; IS'JJ 1 W. n. 111.

(4) fivit V. l/i.i/.// ISS7'. S7 I.. .1.

Q. B. Ii: 2(1 y. B. IJ(i; Ar/.. I.r,/f,

* Co. (lS9:t .
•: » ii. n. Mi : IS'J.T

2Q. B. u;t.

(r) Jliiriirll V. Iluu,i, ' \<iMi, (ill L. .1.

Q. It. Itii: (TJOdi > ii. B. 7S|; «,..«„

T. niuihUiv (1903J. 7.) L J. K. B. U ;

(in04) 1 k. B. 2N : ««/.(/<« V (iUley

(loo.'i;, 74 L. J. K. B. 4;to : (iiio.j) A V.
"«: rai'.tine V. V.w.-a (1>X'9, 7>t L J.

K. B. 3CI : (19UU I K. B. US8: .I/.>.u.m,

Temi/lirf \ <:,, y, /), f, ,r« I'POti), 79

L. J. K. B. H ; (19' 9) 2 K. B. sal.

((/) IMvf V. //.»yv» (INS.". .'ii X,. .1.

C. .i49i •.'() Ch. D. 74'; Jli r.V, .s.n/'-

iiirnl (l»87 ,
.>(> I-. J. C. ..)(>: /If l.itll-

(I8i9 , 58 L. J. C. J.ll ; 4iJ C!i. D. 418;
R- lUliird't iS,tl!rmeHt (1891 , (i.') I,. J.
C. 7118 ; (1898 2 (>'li. .')>.'.

(<! J"v V. M'-M'iH (1891) , .'iJ L. J.

Q. B. :t«7 ; 2> y. B. 1). 4o7.

(/) Xe Shiiketiuar (1883), S.'i L. .T. C.

44; 30Ch. D. 189; leUon v. Uurrimi
!l89r, CO L J. •"

742; (1891) 2 y. I«.

422.

(jf) .Si>e pp. S97. 39H.

(A) Hvltbij V. Hixiqsim (1889), 59 L. J.

Q. B. 40; 24 y. B.'XJ. lOJ.
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into an uitioii by u tliiril jmrly iiotir.., uml .It.uK.'.l

(ruiiriiiitcc or indpinnitv (i).

upon ch. III.

mbt. Ill,

'I'l 1" loiirt I'oiilil not j^ivc juiltfnioiil ii^,tiii<.| ;, iiiuriii'l woniiiii f«p««ifl''

IMT-oiiiilly to ...iiiiM'l lirr I.) III.. . .,. ilir iHMforiimiii.. of « .ontr.l.t
I"''*""""'"

"

»i) m-ll itn i'*tn!i' A); m to jjruiil a l.'u»,> / . Dnt uii ic'iiirmiit

lo iHirclmKr. or )o l.uki" a loao.'. Wii* liiinlin^ in iv^piv t of Imt
w|.iinili' |>i(>i..-it>. whiili Im'-iihic tliiii^iiilil.' uiih tln' |Mir.lm».-

nioniy, or ri'nl, or any otli.-r .li-l.t or ilaiiiau - 'Ini' iimlii- ilu' ii^rriM-

Mi.iit .III
. Til.' iri-ilitor „{ „ niairi..! woman I) lor.' ol>tainin){ luju.i.tiuu.

judj^monf iigain^'t licr h.is no Hpiv ilir rliir>f«' iipoii Ict M.jmrati'

|.ro|>(.rly: and tlurorori' rannol ilaiin an injumfion to r.'>itrain

lirrdfalinjr with it « . If hlic ronlraili. otii r d.l.ln. Ii.n rfditor^

do not rank in ordir of priority, lail arc r:ilitl.'l to h' piid /w/
/»/>*'» in the adniiiiiN'ration of her r^lati' n . And li' r dchls an'
«ul).ii'<f to tho Slattitoi of Liniitntioii. like oth.'r dchtw of tlu' sanio
kind: lliiaiijli in cITo t clinrp'aldc oidy upon inr Hcparati' prf)pcrtv;

iind tlioujrii thorc i>* in fact no huiIi property ciiari.'f'ilil.' wlion Hio
ju igi' nt i< obtaitiod (p .

lU till' Alt of l88->, n. I, Bill,.,,. 4, •ill.' cxoriition of a general l-.w^r-.f

power liy will of a married woman sliill have the effei t of makinjr «;M»'i""n>'i't

ill. projierty appointed liable for lur debts and other liabiliti.s in

liie mime manner as bor soparute estate is made liabl ' under this

Act." Ilefore t'lis enactment the prineiple of epiity tiial the
rxeroise by will of a gen-ral jtower of appointment rendered the
fund assrts for pr.y.nent of debts was held nnt t) apply to debts of
1' married woman, because the fund was not h.r separate estate

/f .

Property .settled u|>on a person for life, willi a u.'neia! poAvi ;,f

iippointnc'iit, and the remainder in ilefaidt of appointment, to the
ivpnsentatives is held to be e(piivah'nt (o alis)liite ownership;
and pro])erty s) settled to the .separate use of a married woman

. <7/ .-/(•-. ^,,;,.,v //„„/, V. n, »,,.„, I,. .T I'. r,2:; m ch. i). cio; r.u vtSM
,
.VlL. J. tj. n. 4!);;; lig.H.II, h;t:,,.bl..„,

l ISSl), .10 L. .t. C li'U- 17
•''•'

I'll. I). l-,4.

i/, /,•»«,„ V. iri.r.,ll isli;. I Muild. ..; Tuin.T, I,, .f.. ,/,.;,«>o« V. {l„l.
-•"';

, , , ,

''."'' ' ;l -I'l :t" L. .1. r. ."js
: ,; !>,. ij.

/ Aiihn V. .hliloi. (I8:i-,., :, I. .]. C. V. \ .J. 4'M : m .. s,.,'i..l.- v. sl,.,ii,^l,

. I
; \ yi.il fr. Kl.j. :t:, L. J. C. .vi i

; L. K > Km. 1s2.
[,,,, 6',„/,;„v. >•,<!«/«,« (isis), 'J Dt'O. (/, /,', //„,^«„ (issT), .-,i; L J C

>v :-ni. .Vil
; Ptfani v. Ilm, (1809), L. K. <;:)! ; ;j.i Cli. I). Ul.

•^t'li. 'r^i. I,,-, j;. Ji ^.,,. tsss>, .-,s I...I r 21i5-
I'J lIchiiiMiH V. r.cUriiii/ (IMSl;, .50 3'J Ch. I). 4.'*J.

'

Jl I)
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CAPACITY OF PARTIES.

I'abt H. it) rliurgeablo with liur contracts (r) ; but not if lli<> I'oumiudcr iij

to auotlicr person (s)

.

Till' liability as woU in equity us under the statutes ol" a married

woman in resi)ect of lier separate property extended ti) eontracts

and debts of all kinds: as bonds, bills of cxcliunge and promissory

notes (l); a eontruet to take sliares in a coin|iany and to pay calls

and all liabilities of a siiareholder (»); including an indemnity

of the transferor against ealL "'ith whieh lie may beeomi- ciiarge-

uble after the transfer 'x). A married woman may eiiler into a

eoiitraet jointi)' with another person, or jointly with her iiusbaiid;

and may sue or be sued as a joint plaintiiV or a joint defendant,

lier interest being in respeel of her sejiarate property //;. llefure

the Aet a married woman was not chargeable with eontracts or

debts merely imjilied in law, for which there could be no jiresutned

intention to charge her separate estate; as an implied debt for

money received under a mistaken claim \^;;. But the Act of

iSS'2, s. 1 "i , which renders a married \ oman liai)le to be sikmI.

'either in contract, or in tort, or otherwise, in all respects as if

she were a ffiw soh," si'oms to include such claims as those al)ii\e

mentioned a .

liefore tlie Act a married woman could not be made liable I'm'

fraudulent l\ reprrsent ing hers.'lf as a fntu: aolr for the pnrpii>e

(if obtaining a conlrael, or it seems for any fraud in\olviiig tie

warranty of a representation; because she would therein' be made

indii-eelly lialile for a contract 'J>). But since tlie Act she may Ih'

cJKirtfed witli the contract directly, though it m;>y be voidable at

lier suit by reason of the fraud rj. Before the Married Women's

Projierty Acts the pro|iert y of a married woman could not he

charged with frauds or wrongs committed by her during the mar-

/„„,; IS7.' , 4i I>, .J. 1*. V. 4:1 ; 1,. H.

4 1". (.'. •>:•!; M,i>/./ V. FiiM ;1S7(;). 4')

L. J. ('. «'.:..; :irii. ]). .-.ST.

'.») /•.. //. (,-,/r!,ri.>! flSSC, .'1) h. J.

Q. H. Asd; 17 (i. n. I). J'lJl : s. e AV

I 11,1 lliii/dii ilSSII), .•)» L. J. ('. 1 ; Id

I'll. Jl
' IS; friih'Hiil.bii V. Jfi,li/.„i/,e

(1S« , TiJ I. ,T. C. 3;!l :
'22 Ch. 1).' 2;!S.

II: llnl,.„ V. Tniuiil l\"y, 1 Bro. C.C.
10;'l \Vh. & T. L.' C. (>8:i ;

(/ir,i,\:

Jlo'K.iii (isri:),4 It. L. t!. !t'.i7: IIkii'.i

V. ,/,,,/iM ^1S77), tl (Jli. 1). 72s.

u M,il/ic'imiiii\ c:v i}HM<', m L. .7.

V. '.Ill; I.. I{. :i Ec|. 781 ; Hull.,- v.

(,M«..if(." Isi'S^, lis L, J, C. 3.) ; h. K.

7 F.|. 11;.

(j) n'liitl,il.,r V. h'ii:-li,iir (l,s9(i, I'm)

L. .r. C. !i; 4.-1 Oil. I). .l-iO.

'.Ill ii'rii; V. yiiihii (iMir, (ill L.J.
Q.'i;. m:>: (isiir, i tj. n. 7si.

(.-) Ifinilll V. r/,«,v/ !*''!'). •;•' I-J-
C. S2; I hii'w. ii7:i.

{«) Aiile, \K 3117. Se.' ir/iilf,i/.rr v.

Km/i'iu IS'Jd), 60 L. J. C. 9 ;
4') Ch. V.

320.

(*) C'luiiam V. Faniiir 18^01, ;( Kx.
CIS; I.ivn/wl .t,h//,l,i .(v.. V. Iiiirhii,'!

(IS.-il). 23 L. .1. K.X. Ifi-i ; 9 Ex. 422.

(•) Siv (nihil V. Iihhiison (1879), It

Ch. O. 1187.
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ri

riugc. the liu«l)uu(l alone luiiig liablo ,</). And sinw tlioso stututos
tlic person ilefruiul.d ma.v Join tlw Ini8l)anil

coiuinitted bv the wif
in an action for a tort

Cir. III.

Skct. III.

'e, 118 in the caw; of a fraud not ind
<oiitraet'». IJiit a married woman is eatopped in equity fr
Itinp up her real title to property, wiioro by her conduct as by

ucins q,

•om

concealing her real title), «lu> haa induwd a third
for \alue with tiie proj)erty in

party to deal

ifnorance of lier title tiiercto /)
Where a marriixl woman obtained money on a mort!.'ai,'e of her
property, by rc].risent ing that slie was a widow and entitled to
convey it, ui)on her death tiie mortga<,'«y> was held entitled to an
eiiuitable char<.'e upon the property as against the heir r/). And
where a husband and wife obtaini'd moni'y on mortga','e, by con-
cealing tiiat it hail been settled upon their marriage, the niorlgiigo
Wii-< given priority over their rights under the s 'ttlement h)^ llut
where a married woman mortgaged her sejiarate property by con-
cealing that it was settled with a restriotion agJiinst anticipation.
It Wic^ held that no charging order could b(> maile upon the divi-
dends, the restriction being absoluti> /).

ISy the Act of 18W, s. 1 :2 , a married woman is mnd- capable
of suing, " either in contract, or in tort, or otherwise, in all respects
ii> if she were a fimv solf :

" and -any damages or costs recovered
b.x her in any such action shall be jier sejjarate propertv" /,•).

liefore the .\et a married woman ac(|uire(l a right of action upon
ii contract only where she supplied the consideration, or, as it was
said, where she was the meritorious cans,, of action. I'pon such
contract she might sue alone, subject to the obj,.ction by plea in

abatement) that the husband .should have been joined. The litis-

band might sue alone in e.vercise of his marital right of reducing
the wif(>'s jiersoiial projierty into his own possession; ^r he miiriil

join the wife as party, thereby admitting the interest to remain in
her, in which ease tlie right of action would survive t i the wifo
upon the deatli of tiie husband /;. .\ii(| an indoi-.><cn]eiit .d' a bill

I{i;;ht:<ot'

marriiil

wciinaii on
coutrail.s.

'/ ,
II niilfulilv. ii,,,i is;,i.4i I,.,I.

t!- oii;: L. It. Jii Ki|'. .ijl. s... r.„ii„'i
V. Intit (IDIIU), 7S I.. J. K. b. (j'J.i;

(I'.WJ; 1 K. B. SMI,

in III,/, V. h'ii„i^r„(, niioi)), (!<,i I^, ,r,

C, T\i,); (IIKIII) L> CUl, CHS.

(y ) .V(i«,/, V. f„!,lt,- lllr.V). 9 Mod, :!.)

;

1 » li. A: T, L, (', 4(!.i
: X,,/,,,// v. ./..,„,

{IsilT', Ijii L. .1. ('. .'id.' ; I,. K. ;i I-:,,. 7i,;l.

I'/) l'ti„,//i,iii V. I'iiii,l,,-sl,,i,,t ,1SJ4a I.. J. (;. 7UJ; 2 Drow. :!(>:!,

ih) Shiu-pev. /:.,,! \Ki\-i\\,, K. 1 (":,. :r..

(') sinnleij v. *7,(/i/,y (1S77;, 47 L. .1.

I> U

O, .'iSII; mill » i. A
;. "7 L. J, C. i:>(i

:

See It'llsl,;/ V,

li, n, lOS
;

V. T.i;: 7 c:
V, /',('/,)• 1MI7;, li

1 t'h. III.

(/; .•/"'', p. :i9;

(IS',11 . (ill I,. .1

1 i). H. .Kl'.i.

t M;s,„i V. M;riiiiii ls:)i

K, li. \1: 2 A, .Ik K. :iO; <l,i.

.M„i,'>;l ilSlO), II I,. J. K,. 17,t;

A \V, r.'.i ; li,!li„ii V. M„il,i,i,l I

11,1. (isr,:i ,
}•>

I.. J. c. j>. I7N: I

171 ; /'./,( V. /•,„„, ,ls.-,7 , J
V. W.\ ; J l)o(>. \ J. 11.

-ISDS)

Rmin/
(is'.u'i

I., .r.

i; M.
'>'t'tifi,\i

ic, n.

L. ,1.

m
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PabtII.

mi

Contrails
ni'li liun) and
and wife.

Leas' liy

liiii-biiiiil aud
» itV'.

or note by tlio wife opt'rated only by authority of the husbuiid,

and might be in her own name or his accordinf? to tho autliority

given (wj). On tlie other hand a married woman buforo tlic A('t

could not sue for tho price of goods sold or for money lent by her,

us all personal cliattels and money in her actual possession became

in law the property of her husband, and siie could only deal with

them as his agent (n) . But a marric^l w oman might sue for money

received by u tliird i)arty to her use, which liad not been re(hieed

into possession v«). Where the husband paid money into an

account opened with a bunker in the name of the wife, it was lield

presumptively to remain the property of the husbuml <nily,

although payable to tlie wife's order until ho interfered to revoke

the authority (p). And where tho husband opened an account

with a banker in his own and wife's name, with authority to the

wifi to draw, it was held tha^ I'.ie balance at iiis death remained

his property (q)

.

—Where the wife paid income of her separate

property into her husband's banking account, which ho liabituully

drew upon for his own use, it was held presumptively a gift of

such income to the husband, and could not be recalled (r).— Upon

a bond or covenant made to husband and wife jointly, the husl)iiiid

before the Act might sue alone as claiming tho whole interest or

might join tlie wife as co-plaintill (s). Whore a promise was

made to liusband and wife in consideration of forbearance of ii

claim in which the wife liad an interest, it was hold that tlie wife

might join in an action (/). And the wife might join with hry

husband in suing ii])nn an account stated with them, concern iii^'

money due to the \ iie in her own right, or for which she might

sue in her own right («).—Upon a lease by husband and wife .il'

the wife's land in which the covenants were niadi> with both, tlm

husband might sue alone or might join the wife, but at the denlli

of either his interest ceased 'x^. But a lease made bv tho Inistmii'l

'

m Ihiilow V. /;<»/-.//< (ISOl), 1 East,

rtj ; J'mturl.- V. Mii,:^hall (IK:il), 7

Hinir, oO.'i. Sif lAwhn* v. Hi-'ulirrH

(IsiS), IT L. .1. C. V. \n : ft C. B. .18).

(h) Jlirii V. /'.nvniiH (lS.5;i), 22 L.J.
C. V. IGU : i;t C. B. g;!9.

fr,) FIrrt V. rn-rwn (lS(>il), 38 L. .T.

Q. B. 2.i7 ; L. R. 4 Q. B. .WO ; Joiii-s

V. ruthherim,, (1873;, 12 L. J. Q. B.
221; L R. 8Q. B. i>()4.

(/)) I.hud V. Vtighe '.\%V1), 42 L. J. C.

282; L. T! 8Ch. S».

(./) M.iiihnll V. Cnitudl (187.->), 41

L. J. C. .')04 ; L. R. 20 K(i. 328.

I'c, r„t,m V. ItidiiM' (1849), 1 Ma<>. .V

O. .Ml'.l. Sre ll'iir.s V. Ilmholi fllMlil , ;,S

L. J. K. B. 7'.iii
; (1909) 2 K. \i. 3'.io.

(«j AnhistiiH V. Ctark (1792), 4 T. R.
61C,.

>() nVh V. .V«w(1834), 1 A. & K. C").

1(1 J"hnMoti V. J^HCifi (18.)3), 22 L. .1.

Q. If. 174 ; I E. & B. 6.W.

(r) Anioliiv. Revnnlt (1819). 1 Tir .«:

P. 44-!
; //./'v. .'C.„.ii./,r« IS'.'o}, 4 l„ .1.

O. S. K. B. 2 ; 4 B. & C. 529.
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uloiic ttttcrto,! his own intrrrst only, .in.I tl.o wif.- vmiUl not join Cn in.
in siiin<> (//).

'

Sk(t. III.

41

Murrieil women belorc. liie A.'t uikIct certain . inunistan.-,*
ucciuirwl ti 8i)eciiil tui.ucity oi contracting and suing; as in tlic

caso of the liusbund becoming civilly d.^ad [z, . A manicd woman
ilid not acquire u separate caj)a(ity by her husband bcin- an alien,
although ho resicU'd abroad («); nor, it seems, hv hi.> becoming
an alien enemy (/>); nor by her husband becoming l.a]ikrn|.l anil
absconding abroad (c): nor by living apart from her husband,
Ihou-h with a separate maintenance (d,. Hy the custom of
Londona married woman, tra.ling in tlu- City on her sol,, accounl.
might sue or he sued in the City courts as a f,;,ir .-,,!. upon con-
tracts concerning her trade, and might be made bankrujit; and her
trade credit rs were entitl.Ml to the trade assets as against her hus-
band (e ,: but sho could not sue or be sued upon the cn>tom in the
Mi|.erior courts (/;.—Except under this custom a married wonmn,
though having sej.arate properly, could not be made iMnkrujit (7;.'

I'.ul the Act of 188-.', s. 1 (:,'j, has enacted p,.,„.,.ally that. " Every
married woman carrying on /i a trade sejiarali'ly I'niMi her lius-
b;in<l yi, shall, in respect of her sej.arale property, be. subject to the
bankruptcy laws in the .same way as if she were a /,„>, solr

"
(A ,

.

A sentence of divorce c mni-sa el ///wo jiroiiouiiced in the [•:ccl(-

sia.-lical Court did not allivt the atatn^ of the parties oi- the legal
incapacity of tho wifi- to bind herself by contract {I.. \ dc.rce
HIM for a divorce made umler the |)iovisioiis of the Divorce ami
Matrimonial Causes Act, 18J7, does not alter tho ^tatm of th.

wile ))i : but where the decree is made absolute the wif,. is thencc-

:i ii,i',,„i-t V. ir>i,„'iii isi'j'. Is
L. J. K.-;. i:,:,- :; Kx. sir.

(.- •'>. Lit. IM-Ja: i:i:i.i; a> ,,.

FriiU:^ ls;iP, ii L. J. O. S. C. P. Jdll •

7 KiiiL'. '(;'.

" St,; I toil V. /liniiiic/i ,ls:i4', :i L .T

<!. P. Ji4 : I liiTijf. N. (J. i;!<).

'i, //' ;/•,//,/ V. llniioi. (ls:itl
, l>.-i \.. .1

Kx. :U.\; 1 H. \- N. ITS.'

(< Sit ll'i//f,i,„~i„i V. //,/,/,.,; Is:; > •'

J.. -I C. P. .i: l» HitiL'. 'i'.i-I.

'I lliiUhill w ll.i.lil.l.ii \--,{\\ 2 W.
Bl. IIIT'.I

; l.nm v. S,l,iii: \"s' > \V

_;_') hni, V. /'/,,//,/,., {17(i.-),, :i Iturr.
I'Tll, wherr the oiistcm is stutrd.

f) Ciiii.l.llw hIkiii (ITiir, -i T. I!.

.Spetidl

capnrity nf

marritj
Wdraaii.

HuMbniiil

eivilly Jeud.

Hu8ba!i<I

ulicn.

S'liiiniti'

trading tiy

I'lixtuni of

London

.

Banliruptcy.

-lil
: l:,.n:l V. H'.M (isijir, 2 B. & P.

v; lii-iJ.Jvms \>-'->
. IS L. .1. I!k.

III'.': 1-.' Ch. I). 1S4.

(// i:.r /I. sniiii (isDi;;, li.'i r,. .[. Q. n
Hid: IS'.Ki) 2 (^ U. 411?.

' /•.> /). Il.iiiiii flsdi'. |:i W. Ii.

.'ii'.i: /.'/.. y,„m,i ;|ii(i> . 7s L. J. K. H.
-'.i'^

: i'.iil'.ii 1 K. n. 201
,' /'..

/,. (,iiU„i, 1SS7 ,
.")7 L. J

(J. n. H!i: Jil Q. H. 1). 2H): Ri „
M/..'..,:ls:.sVii7L. .1. (j. I!. S2n: (IssiS)

2 (^ H. .-^i..

[I fiut'i.ifui \-. /;/./v«i,c '1S17 . 6 il.
.VS. ::;: a™,., v. /,,, ilS21), 3 L. .1.

O. S. K. I). 22: :i B. A: C. 2'Jl.

.H S'lim.iii w \iUiii\ 1S771, Hi L. J
Kx. .1711 : 2 E.K. D. ;i.")9.

Divuri'c
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Pabi II.

Judicial

aeparatioQ.

Order of

protfction.

CoiitfHrtf*

between
huHband and
wife.

Loan to

huxband.

fortli reiiiitlcd to Ikt position of ti ffitic nolr witli resjH>«;t to pro-

perty and contract (»).

The siiiuf Act j^ivos jurisdiction to divroc u judiciiil separation;

and by swt. '2'>, "
iji ovory case of a judicial separation, tiie wife

shall, whilst the s«-paratiun tiliail continue, be eonisiilered as a frmr

sole with respect to property of every description wiiii h she may
acquire": also by sw't. 2{}, "for tiui j)urpo8es of contract, and

wrongs and injuries, and suing and being sued in any civil j)ro-

ceeding " (o . Property a<'()uired during judii iai separation is not

bound by a covenunt in the marriage settlement to settle ail pro-

jK'rty accjuired " during the eovertine "
(/j^. li\ the same Act,

sect. '21, a wife deserted bj- her husband may obtain an order of a

magistrate or of the court for tli(> prolivlion of lu r property, wliieh

places her in the like position in all rospei'ts, with regard to pro-

perty and contracts, and suing and being sued, as s\w would be if

she obtained a decri>e of judicial separation (f/). An order made

under sects. 4 and 5 of the Sunniiaiy .lurisdietion (Married

WonieU; .Vet, 18!l->, has the elfeet in all r.«peots of a decree for a

judicial sei)aralion on the ground of cruelty.

At connnon law, husband and wife being considered as one

person, there could 1k> no valid contract between tiiem ^f . P>iil as

to the wife's separate pro)ierty in eipiitv, unlis-- rest rained from

alienation, she might contract with her husband, and might sue or

be sued by him, as a four mle; and tiie same c,i]i.i("ily continues

with extendt'd remedies under the Married Women's I'loperty Act,

1882 (s). And as to legal jiroperty of a married woman in which

the husband acquired a partial interest at common law, they miiilil

make a settlement of the projierty which, being s'.ipport( d by tjieir

respective interests, was valid, not onlj- belween themselves and

those claiming under them, but also as against a subse(juent juii-

chaser for value without notice (< .- Thi' Married Women s J'l c)-

perty Act, 1882, enabled a married woman to aetpiire and hohl and

dispose of any real and personal ])ropertv as her se|)arate property;

(;,) See U',//.,n>»,ii v. Oi'.si.ii (1807', 'M

L. J. C. 040 : L. K. 4 K(i. 102 : JoIh.mi

V. Laud,,,- (ISfi'.i , :iS L. .T. C. 229 ; L. R.
7 Eq. 2'JS: Willi' V. Minhiiil (IhSS), 'u

L. J. C. Cto: :i.s Cli. D. i:i."..

(oj Rt inimjiihl mill lllni- \'M\\ 73

L. J. C. 797:' i'1901) 2Ch. C.G.k

(/;) Dainx v. rrniki (18S5), 51 L. .T.

C. lU9fi; 3(1 Cli. D. .'iliO.

(j) MidlamlUi/.x. ;v(l><(jr, 30 L. J.

C. p. 31J: 10 C. B. N. S. 179: Mmi'H

V. Mhchdl IS. \ . 31 L. J. E.T. 08: 3

II. & C. r>28 : Siil.ohoii V. Jliiiri/ liiiil.l-

i,„l Cii. (1877), 17 I.. .I.e. 192: 7(li.

I). 48; lliil V. I,„.,„, 1893), 02 L. .1.

Q. H. 423: ;1893 2 <j. B. S-i.

;-) .tiih',
J).

39,^1.

\fi) See iintt, ]i. 39('.

(I, Timiliile V. l!nii!liHiiiti (1877), 40

I.. .1. C. 72."i : ."i ( !;. D. (;:HI ; wr Shm-imi:

V. Siiliiuiii- 1883 , .J3 L.J. C. 87: 24

Ch. D. ,-.97.
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uiul »() loiitnut witli licr liiisbiiml iii rLv>i)i: I tlioit'ol'. Hut liy Vu. III.

sect. ;J,
' Any moiK-y or other i-staic of tlic wife lent or ciidimtcil

'**'"• "'•

by \m- lo her hushiiml for tlie imrposc of any trade or business

carried on by him or otherwise, shidi i)e treated as assets of lu'r

husband's estate in case of his l>aiikrui)t(y, under re.ervation of

the wife's elaiin to a divi<lei|,l „> ii ( ivditor. alter hiit not before.
'

ail ehiinis of tiie otiier eredjiors of the husliand for \aiii;ib!e con-

sideration ha\e been salislied. ' V lulrv tliis secliim a loan to a

husband is presuniptively for ids trade or luisiness, und if lies u|j(>ii

the wife to prove that it as not lent for tiiut purpose ti): if the

loan is not for the purpose of his trade or husinrss, it i, not within

the .\et, and .she is not postponetl [j'
. This section does not apply

to a loan to a lirni in whieh the husband is partner ;// ; it ajiplies

in the ease of bankrn])tey oidy. and not lo tlie administration of iin

insolvent estate of a deceased husband: in which a widow, as

adniiin'stratrix, may retain assets in full payment of the loan (-\

or claim lo prove with interest for a sum of money paid by her as

surety for her husban<l {« '

.

\ wife may also contraci willi her hn»haii>l i om-ernini.: eoniufjal (Vpiitnict*

riirhts. They may execute a (h'cd or airrei im nl of separation, and
"'"?«"''"*-'

eilheipaity may enforce co\eiiiints the. ein not t0su^> for rest ituti(.M "ghts.

of conjuual riizhts /; . riie\ may make sucli an au'reenieiif with-

out the inter\('iition of a trusle.' for tlie wii'e: and liie wife ma\
sue for arrears of an alhnvaiiee which tiii' hii-l)and has th'rebv

contra led to pay c . .A wife is nUo competenl to enter into

an afrreement with her husband respcctiui; liliL>atioii between

them, and the eonrl will stay procei'dinus a<i ordiirir lo their

agreement (<?"».

.\ married woman is presumptively invested uilli a certain Cmiiictdf

authority to contract as av^ent for her lui<hand. It is a deh- .Vhiisi'iBn™'

gated, not an inherent authority; the wife ^un bind iier liusband

") III f/Vwst (ISS.i), ,i;-) L. .1 Q. B.
US: 16 y. B. V. 700 ; l-:.i p. i;,,,,,,,,,,

(I'.Mil), 711 L. J. Q B. :il(l; I'l'JDl 1

Q. B. mi.
J.I MiIiI.iiiIukIi v. /W/'<«r IH'Jj), 04

L. J. C. 274 ; (ISU.^i I Ch. Mn.
,'/) /'j- p. XoHiuiiha,,! '1SS7), i)il L. .7.

y. B. 440; 111 y. ii. I) SS.

(--; Ite M.ii/ (isyo , III! L. J. C. ^4 ;
4.')

Ch D. 4119: Ji> AmbI,,- (lUOJ), 74 L J.
C. ;;i;7. ii'JU.'. I Oil. uy7.

("I t:.r i>. Cruiimoi (lUOl), 70 L. J.

g. Ii. :ilO: l.'iil 1 ij. B. 4S(i.

(/- //',/.-..(, V. )/',/».,;, is.ir, .>:; J,. 3.

C. iii7: 1 If. L. C. .ViH 11. .,,,1 V.

Ji-'.,«i is7y . IS L. .1, 0. \'.>:
. \i cii. u.

0U.'>. See /..«/. !>. a;.!.

, M,li,-,,,^, V. .U, a, ,':„ 1SS81, ;,7

L. .1. (i. IS. .VJl ; Jl ii. Ii. 1). IJI.

;./: .S7.'«. . V. ,y»,/,,< (is77 ,

4"
1.. J. P.

lit: ;i p. ]). 14: //.'I/ V. l/,i,l (1S81),

'."L J. C.(i,i7: ISCh.D. 070: Ahlriilye

\, .i:<i(i/ii' lijSa;, .')i L. J. P. 6 , 13

I'. D. JIU.
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Autlii'rily

fmm
ctihulitiitiiiii.

PaktM. oiilyusu>;oMt,uiiU the party sim king to uliuigc liiiii willia lontiact

of tlio wife must provo tlio authority [!). Tlio autiiority iiiii> hf

retVrrcH] to two source.-: i()hal)itati()ii, duriiij? whioli tlic wile i»

presumptively authoristKl to manage ihe doineslie ullairs of lier

hushand: and nete-sity. caused hy the husliand refusing,' or failini.'

to maintain tlie wife ;/ . Tlie husband may al^o -.'ive the wife

upeeinl authority upon oceasions: and ho may heeome iiahl,- upon
contracts made hy hi-: wife on his helialf hy Mihse(|Ucntly ratifyinj:

then; if/''.

('ohaI)il::ii()n riii>es a prc-iimpliM' iiiithoril\ in the wife to eon-

tract for her hushand in all domestic matters ordinarily entrusted

to a wife; as the rea-onahh' supply of iroods and service for the

use of the hushand. his wife, children and household: such i:()(Mls

and service heini: suitahle in kind. sulHcient in r|uantity. and
necesMiiy in fact aciordin^jr lo the eondilieu in which they live;

beyond which the anlhorilx does not I'xtiiid h\ A wifi> who is

permitted by her hushand to remain in tlv possession a!ul manaire-

ment of his li(>u>e and family during his absence, retains the like

presumptive authority T. And a woman eohahitin? with a man
as his rei)ute(l wife. tlioui:h not married, is presumed to have

authority to bind him forsroods suilal)le (o th.it position which he

ReviMsatiiPU (f pfi niits lief to assume 'A'\ The au'ency of the wife |pre«umc<l

from (DJiahitation. liki any other aL'ene\-. mav hi' revoked bv the

husband: and it is in ireneral sulTiciciit if sneh nnoeation he

notilied to the wif(\ thoiitrh notice of it do not reach the party

dcnlini: with her /\ 'I'lie presumptive aulhority of the wife

is iiKo revoked or rebutted bv tic husband providiii<>- her with

funds .-ullieieni to pay for the i^oods ronuire I without plcdirim.'

his credit 'w\ But where thor(> have het^n previous dealin^rs

of the same kind throuirh the wife with the same person acknow-

ledsred by the husband, so "ivinij a special cons(>nt to the airencv.

aultioiit\

I' /'()(«,. £...'/-.«./ V. ;;»(),/„ W'lsTs.
t: I,. .1. Q. n. •.Ml: :! Q. B. D. 4:).');

Sellinriie. li. ('.. Iirhuil.nm v. Mellon
(ISMI

,
.-,(1 L. .T. Q. R. l.-).'i ; (i Ap. Ca.

:il ; yUr.l ll,ij>.v. fr,ylmnr,l,„iil 'h:„r,\

lillW!. ?:! L. J. K. H. ;•(
: (lfKl4)

A. C. 1 1

.

I f\ Willfs. ,T.. r„„/;,,v. ll,„„l Is.Ml.

OC. B. N. S. 521.

'V Sec /.««^ p. Il:i.

[h) I!,„nr,.r V. T,;il:/> 'IS.iU'i, -22 h. .1

.

V.\. 211: S K\. f.Si' : !'Mi:ij.„;i! v.

Uixjter ;1S70), 40 L. J. C. P. 14 ; L. R.

(i C. P. :iS.

(;i WillPH. .T., r„i,i„,-\-, ihni.i is.-.ft
,

tiC, B. N. S V21

lA HiKiii V. S<ii,is 1S4S1. 17 L. .T.

(). B. JTl : 12 Q. R. lilO.

'h J,.ll,i V. /;"-.< .\ni\\ . ,i:i L. ,T. ('. V
177 : l."> ('. B. N. S. <12S : IhhmhaM v.

M^llmi IHSir. .-,0 L. .T. Q. B. 15.5: '.>

Ap. Oi. 24.

'm) M<.>;l ll,o>.\.lr'-~lmo>cl,ii,fl Eail'

VMV. 73 r,. .T. !<. B. '.n: 19041

A. C. n.
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till- luvocation is not cllt'ctuul without notice to tin; |»erMon dwilinj? Cu. III.

upon faith in tho contiiiuancu of tlio ujfcnuy (mi. Upon the
'*'^^'"'- "';

uboNu piiiiciph' thi' a-rency of a wife is liold to ho rovokcil hy iu-

hunilv of tilt' hii.-ihaml whiiii (li>ahlu-i iiini fmm act in}.' for hini-

si'if; hut if hi; iiajt previously jfiven a spiniai authority to llif

(TL-ditor to trust tlio wife, it is not ruvoiiid until a(iti(i> is >,MV('n

of till' insanity (o).

.\n autiiorily in tho wife inay also ari^c from ncci's^ji \ . Tho Authority

hushund is ho-r ' l.y law to maintain hi^ wife: ami if ho fail !:?.,™Mty.

in this duty, slio ooromos ontitlcd, o.vccpt iindor ivrtain cinum-
stuncos oi' justitication, to jiiodiro hi^ oroilit to proiiuv it; nor

can till' hii-ihaiid, so loiii.' ,i< the nccr^sjiy lasts, diprixc lior of

such authority ov(!n i)y express proliiliition to the parl\ who
supplies licr(/;); hut tho hiishauil is ontitlod to li.x arhi-

trarily. within the limit.s of niivsMty. the >tinulard of exp<nili-

turo. or. as Chief Haron (ulhert tersely jxit it, 'the wife is not

to ho hor own carver' 7 . Where tlu' wife is livirii: apart from
hor husl)and, thoro is no presumption in favour of tin authority:

and if lies upon the oroditor seckiiii.'- to eliariro 'he huslvnid I0

prove tho circumstances of the necessity >\ The creditor is

considered as standinir in I lie wife's phice as rei^ards the cinim

airainst the hiisljand he jiresuniptive au thorit V of 1 woman
upon (lesi'r-with whom a man cohal)its as his re|)iite| wifeci

tion or sojiaration, there beini: no le^'al duty in the man to provide

her inninlenance: hut a tradesman who iiusdialt upon Mie foot in;,'

of an implied authority is ontitlod to notice of its i-vocation ''/\

Where the hushand has heeomo lunatic, and is conlhioil in an
asylum, the wife has tho same authoritv to plede-e his creil't for

her maiiilenanco. hut no ^.'ivati'r than if the hushand had re-

mained sane (m\—Where the hu-hand hv miseondnet cotiijiels the Kximlsionof
wit'o.

,11] it'iiii V. .v/j„, isis
, 17 I,, .r

4. n. 271 : IJ ^l. B. Pk. . lA. niu.k-
Imrii, l'i'inili.1,,1 v. M,ll;)i l.SNii . ,'i'i

I.. .T. i). n. ]...'.
: .! .\p. C,i. J I.

n) /Inw V. .Voiii (1S7'.)\ 4S t,. J.
y. B. .)lil : 1 ii H. I). iiRi.

1 Sm. L. C. i:i ).

V ;i(;.v.i . 1 f,,

./o««

{'/) Bar. All. Bur. ill i- F.

53 L. J. C. r. 177

'ISCt), l.-| r. B. X. S. I\>>>;

11,1

J8().)), \> ,Iur. N. S. 1 III ; /(,/..„/,

.miLii ;issii;, .jii L. J. {^. ij. n
Ap. Ca. H.

/../u,i,,l.y y. /;,,,,/., is.

V. Sft/iiii't'

n. >vN. jtii.

M
!1S.)M

ill. A: <!. li.'l
;

r. .T. K>

12 r,. .r.

Jnla.'l.lll

. :i I 1 : :i

MaiistirM, C. J.. ()-j>r,l V. h
h;,l, 1 Sihv. N. P. :i:!l. rjth ,-,1.

271 : 12 Q. B. KH.
;") /,'- lis-, l,

300; 1; Kx. o:iti : Uichni-thuii \. Itii Hn

;iS4S), 17',. .T. (J. B,

'/ IS."il'.2i)L..r. E.x.

V. lim'.bj (1X09', :iil U. 3. Q. B.

•il.

L. R. .) (i. B.
Ihiri,U„i, V. WuKi lS(;:i . :i2

I,. •!. r. iiiii; 1 DcU. .r \-



410 CAPAcrry or i'aktiI'>4.

I'abtII.

Voluntarily

tiring upurl.

Wife
fiipplifil witli

fuudH.

wifi' to liMivi) his liou.u', it is itquivuloiit to a refunul fo .nuiiituiii

Iht llii'ii', uml uiiU»ss sho i^ sullieieiitly providud, oiititIcA Ijcr '<>

pledge Ills (ledit for her niaintcuuuco C'lst>where; an wlie

husband threuteim lier with porHouul violDUw; or where ht

in the house in adultery w ith another woman (j* ; ni)r in wueii

eases is she bound to return merely at his retjuest u|>on reinovnl

of the cause of h'aving ;/;. A tlireat to j)rovide for her in an

asyluni under medical advice, |)resuiu|itively aeeordiug to law,

was held not sulHcient to eoni|>el her to leave him r .

Hut so lonj,' as the husband is willing' himself lo maintain the

wife, there is no nei' >ssily for her to sivk maintenance elsewhere,

and no authority to |)ledg(( his creilit lo obtain it (r/ . A wife

voluntarily livinj,' apart from her husband, thouj,'li with hi> i;on-

stnt, ha^ no inherent authority to charge him with hi-r maiuten-

anie; she iiin only charge him ujion an authority given or in-

fern'd in liul
;

i)Ut wlwre the husband cons<'nls to his wife living

apart, without any provisioji or agreonient for her maintenance,

it ma> generally be presumed as a fact that tiie hu-.biiiid intended

that she .should pledge his credit ,/>). If he consents to her

living; a|)ait only upon the condition of not eharging liini, ho

coidd not be made liable V:;. If ijic wife living apart incurs

debt-^ i'oi' riecosaries for which the husband is not lial)le, she is

j)nsumptively taken to charge them upon her separate estato (d).

- The wife is under no neec-sily. and conseijuently has no au-

thorit\ to pledge her husl»aiid's ero.lit, if she is in fai't provided

by him with funds suditient for her maintenanee >'t*); and the

creditor cannot charge the husband, although at the time of

dealing with the wife he h.-id no notice of sueli funds;/). If

the funds allowed are insnflieient, the husband may be charged

for the di'lieiencv '7'
: but an agrecniont ma<lc I>etween the hus-

band and wife, upon a separation hy mutual consent, as to the

(j) II„hIUI„„ v. Sinill, as.';") , :) L. J.

0. 8. C. I'. JOd ; :{ Biiitf. 127 ; Iti<nt v.

ih iiin,,„i,,i iwi'.Y
. 7 L. J. o. s. ('. r.

19S ; ") Hinjf. S.iO.

I/: Kiiiiiii V. h.iiiiiii 1827'i, 1 y. & .T.

li) llifeil V. hi'iHc/l (\HtV2), al L. J.

Kx. IS'J; 7 H. JitN. .S77.

{") ///«.//- V V. llrsliiieiit/, -.Vi'n/.) '1827),
S L. .1. O S. K. n. u:i ; « B. & C. -'(M.

Ji) I'll- nil . Ji,Jin\ltiH w Suiiimr 18)81,
27 r,. .T. Kx. :i44; S H. Ar N. 261.

CI llijini V. /(i./«c// 18(12), 31 L. ,J.

Ex. 189: 7 H. k N. 877.
il] Ki llinhei- i ISSII), l.i (.'li. D. 87.

(<• Murel Ui-i,,. v. Il'ittiiiwilnml (imi),
73 I,. J. K. n. !13 : (1904 A. C. 11.

I
/') Miziii V. /'(>/. (1838,. 7 L. J. Kx.

l')3': 3 M. .V. W. 481; Simrl P.rox. v.

«'..^««,iv7(/«rf !1903 . 73 L. J. K. B. 93 :

(1901) A. C. 11.

//; llsilnr V. Sini^ptr,!! ISfi:>,., 14 C. J!.

N.'.S. 383.
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m

uiiiuuiit of ht'i- ullowiiiicn is (,oiiclu>ii\(' ol" its Milliiitiny Jt ; iiiitJ "'h. III.

u dufii'i- of the coui't for tin- [(uyiiitiU of u huiii t" tlie wifo for
*""

.

uliiiionv is I'vicli'iU'i- lliut tin- Mini is siilliiic nt / . lint if tlir

ttliiiioiiv uiidi-r lilt' ilcdfi', or tlic uIIowiukc iiinKr tlu' u^'ici'iiiciit,

in mt (Inly puiil, tln' wife iiiuy bt> umlcr in'<'L'ssity to |iloilmi lior

liiislmiicl's cri'dil, aiitl ui'ijiiin' authority to do so A' ; Muhjci't to

liny ri^dil whicli tin- iiusl>aii(l may iia\f to Ix' iii(h'iiiiiilii'd a^'aiiml

his liiihility (/). A wife is not bound to ciiait't' Iht wparati'

property in rolii'f of ihi' lialiilily of inr hnsliand to nmintain

hi'r (;w .

Ailillti'ry of the wifi' pill> an end loall iinlhorily to chartri' tho Adultery ol

hiishii'id uiiich is in(i(h'nlt(i the iMmjuual relation //
• ami with-

out euiiijr the wife the !(Mral eupaeily of contract ills.' personally as

a sini.'lc woman n . And ha\injr lo^t her letral riirht to main

ti'iianee from her hnsliand, she euniiot reco\er coinpi'iisatioii J'or

his death by the no/liireiice of a third part v

wife.

/' [t is

terial to the liability of the husband that the ereciitor lui(i no

notice of the adultery at the time he supplied her with neces-

saries (7,; or that the hushand lirst compelled her to leave hiin

by adultery on his pttrt(r}; or that ho has comniittcHl adultery

after hor leavinu him • lint if he connived at ( )'• condone

the adultery, tho position of wife, with the nntheilty incident

thlTOt

atlnlt(

o. remains a-

.f hier\ ot his wife, leave

hi' fore I

h(

If 1h(

ill eliniL'e of

i«liMiid, knowi .f the

and familv.

she retains tho presumptive authority incident to th.it position;

and lie is liable for no;'e<sarie,s supplied to Ium- hv a person wlni

had no notice o f th 'liill( But lie IS 11 Of liable for

good.s sujiplied to tho wife after adultery coinniitti'd of which ho

I

[li I'lislliinil V, llHirliill (lS7s, 47 l.luiiil 1 S.V.I , li t'. li. X. S. .) 111.

L. .J.li. It. .•.00; :tQ. H. II, i:)J. .. JA-/., v. Il;<,.,'l, isrjv, 7 T.. .1.

I H'(7/.>o« V. S„„ill, (IH!1 , 11 I,, .1. U li. ^11 : f* A. Ji K. 107.

(). S. K. H. I,'),') ; l' I). \ All. sol ; /.'. i /. .St,mpa,„( v. Hw../ ISSS , .57 L, .7.

inii,//i,M \ JI!ru-{lW>t 7i I„.I. ('. 7'.7; Q. I!. ISl.

(I'JOl) ! Cli. Gtl.-..
,^ J/,,,,,,, V. .]r.„t,„ 17-JO , Str. 047;

(/) .V«/».' V. Cm,!/ 'istu: ,
> li. \- P. ./'///„,vv. /V»,r.- l,S.-)7 , 'J'l L. .1. C. 1'.

N. H. U.S ; lliiHi V. ft l.l.ii,,!,. n ., i s-.'9), 2.VJ ; 2 C. B. N. S. 70::.

7 L. .1. O. S. C. r. I'.is
;

.•, liin^r. Vxi.
;,.^ (,•„,.,•,.,. v. y/„„,..„/, I7'J0). T. I{.

iT ./(,m«v. Il'niie 'is.lii ,
.') liiiii.'. N. C. Oii:i.

;iU; uttil. un otlier tfri.iiuds IM.', U (.«. Si f /.'<.! v. l-'lii,rtii, (ls:iO), y L.J.
CI. 4; F. lul. O. . M C. .; ! ; 1 IS. .V: A.l. -'iT.

{ill Itniiilmiiv. );'««nHO:i , :i2 L. .1. I\ n'ih„n \. Uln-y,.,, isss . hi L.J.
C. too ; I l)c (J. J. ji: .S. iO.i. Q. li. lol ; i\! Q. B. 1). 3il.

Ill) X<ntiiii V. Fuziiii 179S), 1 B. .V r.{») Atki/m V. I'larci l.S.')7 , 20 L. J. (i

C. I'. -J.-iJ :
> C. B. N. S. 70:i ; foi.i„r v. 2'.'0
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^

I'*«tU. was iu'iiormit; though tlio pomoii nupplying tho goods w.i« uUo
ignuruiit nf it (jf).

N«**i«ri«. Till" lu'ce^j-aric's lor which th.- husbond is churgfuhUniiidudoall
ri'a«t)iittblo t'xj)eiis.'8 for t|,o wiio of a pcrnou of hin .•stuti) uiid con-
dition (//). A house* uad furnituro luuy bo uooi»«ary for u wife
in a station of lifn roiiuirinK lior to Imvc a hous.' of licr own; almi

houBi'hold survantiJ, lOKctiu-r with food urn! livcrio»for thtini; and
tlio siTviies of a waitin«-inaid {:). A wilo may Iw ontitifd to

i-har^ff hi<r liusband with tho nminti>nuuo.> of hiw chiklivn. whi>n

}il!',^"l',',K?'
P'"'"''"''^' ""•' '''>-'''">' '""""itl'-d to h.T car,. -

«
'

.
It may Iw luwn-

sary for a wife to exhibit urticios of tli.- p. luca^Miinst her huxband,
and he would bo elittrijeable with th.' ;ost; imt he cannot bo
charptl with the eostx of a prosecution for un assault (/>'. An
allowiinee made for separate niiiinti-nanco cannot Ik; con«ideivd an
applicabh' to such costs r . The costs of n suit for ilivorce could
be riHweriMl airainsi (he husiiand us necessary, if tlirrc wi're

rcBsomiblo frrouuds for tin- suit: as irmy (I omIs of a suit for

a judicial separation, or of a suit for re,fi(ntion of ionju<:al

rifrhtsfrf\ Under the statutory jurisdiction, the Divorce Divi-
sion can iniiki' provision of a wider cliaracler for the win>'rt

costs 'c
. The costs of leiral advic.. n s| tintr her marriaj^o

settlement, and the claims of tradesmen for u'oods supplied, and
a distress levied in |,or husband's house in which slii> had \wm
left, have been held tr) be charirealile hl':; list liiiii 7 . Milt the
costs of a deed of separation cannot be chariri'd iiffainst the hus-
band without his special authority r,f/\ The husband was not
liable at law to repav money borrowed bv liis wife, and ajiplied
by her in procuring of necessaries for which she miirht have
pled^'cd his credit: or to the paynn^nt of debts previously in-

curred for such nec.ssaries(A): but in e-|uity (and the e.piitiible

Munev leut

to wife.

C. r. ...J
;

-> ( . H. N. S. ,«:). (is(l4', :i:! L. .T. C. :in.) ; > Do (}. J &8
,j

''' '"'• '""''"' V; AW.r is.is, ni: l„i„„„„%-. H.milM,, IsTS, 171, J
37 I. .1 .^ I!. JIJ ; h. H. ;i U. n, ,„,,.. V. I'. 7l'.-. : i f. f I>. 3!..i : r„„l..,- y

(: //«"/ V. A //,',;,,,,»,. Is2!i, 7 L..r. //-/.A/ „. !lssi\ Sl'L .r Q H li'il

V,'..^-
•'• '' •''''"• '' "'"*•'• •'""'• ''*^''' ?') '^w V''"'"' V. \„n„.' fl'lMill" 71

II /„/, y. r,„i! , ;17 -,
. o T. R. 17H. L. J. V. W, : II. Ii;,,„fi,hl ,v /,v, , vm)

I "; ,*?'';, '';'-:''- "/•,/'"'" ;"<'='* ^l ••! L. J. <•. 707 : 'l!io;,« ivh. ,;,;,•,.

'

(/- sli,i,l„,.ly.M<h'.Hl l.siii .;i('rtm|). Kx.i;n:L |{ :i K.i. (13
3^'G: ^,,W,// V, ^W„ww/ .ls3i;), i;L. J. (,, i.,„i,i y. i n,,,, ls:i7>, n L J KxK. B. :il : .> A. \- K. 7i,-), 7;) ; 2 M. >t W. :;r„5.

y. H. :;il ; 1(1 A. \- K. 17. N. .S. 3:!l
'

. . > »-. «.

>/) U.uui, V. .UI.i-uDil [WM), :>,> L. J.
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ruiv iiiU8t now Ut ^ixi'ii ullfct to in all divii4ioii« of llio liigli ch. Ill

Court;, a i>i>nioii uUvuuciii^ luoiicy to |my lor iimc^miriit) iiii|)|ilifd
'**'"'• '"

to tho wife, or liiiPHclf puviuj; the u.wl of iicwiwurio* f.ir wliiili

the liuttband i» liuMi. nmv uhurgn the li'.Almiid or \m I'lttatc with

tliu (tuiiiN BO lout Of paid [i).

'I'lio huNlmiid nmv j^ive u sjiotiul unlhority lo tho will', licMiiid J*!"'!"!

the iiriftuniptivc iiiithuril.v incident to lur ixi.iiii.n; m-f inlrii»icil
"" "'" '

or pcrniilt(>d l).v the himhond to irrv on u trisdi' or laioimxi* on hii«

iM'liiilf. xhi- would liiiM' all tlic utilliorilv wl

ii>iiiil in lliiit iMwini'HM; Mich as lo r

jtcmhIn in llif romsc of the hiniui'sd /,• ; or to lir

iii'ii IS ni *tnr\ or

I'li'ivc or piiv iiioiii'V or to order

uiil inilorsf

hillt) and notes (^.

A hiinlmnd nmv also hei onie iiiihie upon eonlraci* miuli' liy hJH It.iiiiniiion

wife, ill execK-i of her presumptive aullioril.v. if lie Mihs •.|iiiiitly
''* '"'"'"""'

rutilh's them m^. Thus the husliand in.iv hiconn. linlili' to pa\

for articles onlennl hy his wife, without authority, if In saiutioiib

the use of them; nnd n hushiind may Im' taken lo have sanc'ioned

the use of, ond no heroine liable for urtieles of dre>s or jiwelhry

which his wife has ordered upon his credit, hy m ciiii: iier wear

tlieiii without tlisap|M-oval «). iSo. where he has control over the

poinls improperly ordered hy his wife, and decs not return

them Vi). And In- may ratify the purchase of <,'i)o Is hy il.c wife

conditioimlly .so timl tl-' loiidilion iiui-t he satisjid in onlir In

rhnrjre him (p).

The liahility of a hush,nid for neioaiies sii|ip|iid iipnn tjn' t'i,.,iitti.

wife's order is not a liahility jointly with her 7 . Whir.' (he

wife is actiiifr under an expre-s authority from the husliand ^lie

enniiot he cimrjred with the ])i'ice of (jools alllininrli (li trades-

inaii is ifrnorant of the fact ;>\ If actini: under lur irenend

authority she is pre-iiiued to hind her iiushaiid, and not to con-

..iih.

:> JtHiier V. Munii ISiil . ;:ii I„ .1. v. Il,,n,l„t Isjs), .-) I'iiiL'. '2S : J Sni.
r. 3fil; 3 Doli. F. &.r. li; lhi>x,l..,n L. »'. 1f.:i. 41111.

V. //..«/ ,18i;:!;, :i'i I,..(. C. 4110; l |l,. '., If»,!hm.ni V. ir.d'ji 1,1 {\Sv- , 1

<i. .1. k S. M',\ Itrni, V. S;i,f',)i iIS';;i
, diii]i. IJd.

L. R. !l l-rfl. l,-)l. (;,) //„// V. //,<.,/ ISJl , 1 n. .V .\1.!.

i/j c/ifiirii V. Jiiiiioii ;isi;i\ 1 L. J. i.y2.

O. S. C. r. Gl ; 1 BiiiK- !!•'.'; /'«,«,»,,- '«/' M,„,/ II,,,.. v. ir, <li,„„;l,„„l hi,

I

V. Sell, {W.\\., ;i N. & M. Vli. (liio.i , ::; h. ,T. K. H. iif ; (Ili04j A. C.

(/) /.'..-rfv. 7/«//;is4y;, lu li. J. I'. P. u: y,mch v. ii,,,,,' imii;), :.-> l. ,t.

47 ;
R C. n. (J'.>7. K. II. nso ; duoti) > K. 11. b'ti.

Im) Sot' ««rc, p. 40:<. /•; /,(,/iiiH, 1.1,1. v ]l,,w,hik (K'CHi),

/..) ,V"H'ff<7K?v. //Mf.foMIS'i")!.;! L. J. 7'! L. J. K. li. .!!''!: '19Lm: A. C. Us.
O. S. K. B.'94 ; 3 B. i V B31 ; lir,ilun Sw Jmsl,,,,;, v. Satbuhl ISflT), 26 L. J.

Ex. '247.
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lUkT It tract in nvpi" t her iteparaU' mtatt' (it). Ami tlio liiinband may
Ih> elmri' iliough the cntlitor t(M>k a covciiniit of tliu wifo

and th.! ... urity of a third party J). But advancm iitiido to a

married woman, livintf apart from hor hui«biin<l by conNont, art>

priwumptively a charge on hor m|inriife o«lato(M).

(.) r •>«„.„ ». n'.w(iMS), Si L. J.

c. m>; I l>«o. J. AS. 4ev
W"*i/» v.r«v/<'ra7c«i,rtT.R. I7ti.

H' hirh,, (1M80), lA Ch I>. tt?.
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t'llAKrKK III.

CAPACITY OF I'AUTIKS

Hit.-r IV INftANiry AND INTO.Xh AIIOX

I i.ritr.iif »iili i^TNii, 111 fluii ,if iiiiiuiij rmtlii i.f in>.iiiiiy II)
liKiiiiity ii|<ir«itiitiir lifter loiitrHi't iiinlmcitmi* nmrr unr .

.

l|i|

Nui'wuriin aup|iliiil itiirinif iiixunlly
1 1

7

EtfHt i>* iiiNtiiily ill i'<|iiity (i;
I'lPtilriKi Willi |icnun iu kUt. .il iutuikutbiu Hs

A pfrsoii iimv bt- tiiciitnllv ullliitiil (d kiuIi u d <'i.v ii> to I "' III- Cuiitriiri witli

(a|tublf of umlirstuiitliii).' mi iigriciin iil, iiiul loiixniumly iiiiii|i- ^^^"1"
iiblfol' binding liiiiixrlf by i(mliiiit. Tlioilo;;ioiMif iiisuiiilv lutvn- lii»«uiiy.

Ml r.v to tilli'tt till- vuliJity of u contiiut w not idintiy or iiuiitiil

iiiliiiiiily whicli would jiistil'y tlu' liiidiii^f id" a |icisi>ii to bi- u
liiimtic iiiub-r u coiiiiiiiswion, il is sulliiii'iit if thi- imity in iiuii|i-

ubli- ol" iindfiHtiiiidiiif,' till- iMiiiruit whoa itj* |)iir|»oi't in i-xjilninod

to liiiii ui.

1 unary ;«v xr i> not siilliiioiil to avoid a rontiiiil, il inu>t

also 111- sbowu that tlio olhoi |>aity hud notiic of sui b in>unity as

alfivtc'd tbu alb-yciJ luiialii'> iMijiacity to contiart, aiil took an
iid^^yila-.'!' of iiis kiio\vlt><li.'i' of tbis fact ,/) . A rnnliait wiTTT

iunatii' is voidalilf at lii> oiilioji, and not void, and iiiii\ br lun-

lii'inrd bv hill! diirii il iiilt :'Mtl or 1,11 l.:llf T\u

gi'iicral inosuiniitioii of hiw in faxoiir of (lie \a!idily of a ion

tract ca.-il.-* the burden of inoof primarily upim ibc |>iiily alici,'iii.

iiisanit> II . \\\ icrc IIOWCMI' lb ba> I n a coijiiiiis^iiin ol

hinacy lindinjr llic |>arly to bi> a biiialii al a dale aiiti rior to ibat

<>( tbc contract the Iturib'ii of |)ro(il' is »biftiil. and tic other

party lias to show that be bad no iioiite of the iiisMnil\, or tliat

tb ntract was niaib' duriiiL' a lucid inter\al All llcN clone

alter a |>er.son has been found a lunatic nn ler a coinniission and

(") fl«// V. .V«»«,« (IRJic. 1 nil.
N. S. 1; lll;,hl,ml \: nrnliiui 1 J!),
I Kiiipp. I'. C. 7:1 ; /,„/,/« V. .1A./T(»
(1N«0), U Cli. I). Ii7|.

{'') Mult,,,, V. i;imt;.iix (IHI'.ll, IS L J.
Ex. :i.']ii; 4 Kx. 17 : l„i/ii'i,il l.,„ii, (•„. v.
S',:::r \H'f;\, ,.\ \,, J. y, J;, ,ji;i- jw^j

1 y. H. .JUll. Sio llianni v, .1f,/i„„„./l

(IWi, 2;t L. J. C. 3i(i ; 10 Kx. ISI.

Ir'- lliilliniH V. S,ii,th iVMW
, W L. .'.

C. ;i;ii; ; \\\m, i vh. .".ss.

^

,./: <-;,ni,hril V. //.».//' l"*"'-! . -24 I,. J.

C. (114; ilHiii. &(t l.'>:); ln'iHiiiil l.iiaii

'... V. St„„r (18!).'', 61 L. .1. y. li. II!P;

lis:-.' 1 (J. U. ,i91».

.; l!di! V. Il'iiinii ;ifiiii , y Vi rt. (iiii

;

s,i„J, y. ir„ih I8I.S', 11 Bfliv. 10,-..
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CAPACITY OF PARTIM.

I'akt II. bofoii" it is supersi-dcil aro invalid, notwillistandinf? tlioy arc doiir

during a lucid inlervul, or could bo justiliod but I'or tiie commis-
sion, foi in tliat CHS" die j)rcro^'alivc of llic crown is in (|U.'s-

tion (/i.

A i)o\vcr of Httorni'v oxtvutcd hv a person of unbound mind
is invalid uido-s cxci'uti'd (lininu- a lucid interval (i/).

Iii»iiiiity

Ut rolitrart.

Contracts aro not in <(cncral all'c.tol by tlic subsequent iiisanit.v

of one of the j)ii;ties /» ; but tiiere mav be an implied exce|i!ion

of performance under such circum>tani cs. I'ljon a similar prin-

cij)lc it was nold that the rule of a trade union coidd bo altered

in accordance with the constitution of llio society to tli!' ])reju-

dico of a member who ha 1 becom > insane (/). The insanity
of a principal revokes the continued authority of an a,','ent to

contract on his behalf: but a contract made with an iipp;irenllv

continuinjr aj^ent by a party having no notice of (he insanity of

the i)rincipal is valid (/,\ .Fudfjmont may bi' recovered ajfainsl

a lunatic for debts incurrel before tin. lunacy, and a cliarvn'ns;

order obtained upon such judLrment, which will charge the estate

of the lunatic afte- his de:ilh in jiriorily to the cImIiu of tic

Contriutniif rejirosentatives 7 . .\ contract to nmrry, as it ri'sults in im-
Itosnip a stiihix upon the paitie* which they cannot enter into

unless sudiciently sine to understand (Ic import of their acts,

becomes void by the in-anity of one of (he par(ie<. because it

is then impossible of performance; and it is immaterial whether
the insanity e\i<(e;l nt the tini:' of contract insr. and whether it

was known or not to the other j)arty fwV A marriaire dulv
solemni-ed between coini>etent parties is no; affected by th'' sub-
sei|uent insanity of one of them; but ])nw •i.din<,'s for dissolution

of marriafjc upon suflicieiit frrounds may !>(> broiiirht and jirose-

culed aa-ain-st a party who ha< become insane sine the marria<^e

and before the ])rocei'dinirs commoncoil ('w\

marriage

(/) /.'. »•«//,, ISKH
, 71 L, .T C. S4;

'I!i0.-|) I Oil. |f.(i.

f'/ Iliii/i/ Ti/ri/ni/'/i \-'u:-f),if„ , („ V.

Mrl.nwihliu (l(l(1| ,
-:', I, J |> t' 11,-,.

(19,14)'A. C. 7T(i.

Ih) .ijlteil; V. AlHivl; '\»:-,l). 2(i L. J.
C. SaS : ;i Sin. & U. 394. Sw He /V,/„„,
Wyi) 1 Cti. 236.

a l!fl;r V. Amal<i"iiiiili(i Sin'. i,f /(//,»,«

1'~(h;\ ;:, h. j, k. B. «;ti ;' (iixo;
-' K, B. -.S3.

U) lh;,i V. .V«H» (IST!i), 4S L. .1

<J. li M\
: 4 U- H I), firil.

(/" /.V /.'(,r,./rli (ISni , (iO L. . C.
38.'.; (IS)!) 2 Ch. 1.

[ill] nidhiini V. Ihirhitiii (IS8".\ 10
V. I), so.

(>!'. Mmtiaiihl V. MiiiiiTif//i- 18741, 43
L. .1. P. r. 4'.>: L. R, 2 H. L. S.'. 371;
lUih.yv. /,',(//. (1880), 40 L. J. P. 83;
G P. I). 12; Yiirioirv. ]«.)oh- '18921,
CI L.J. P. (i!i; [\»'ji, P. 1(2.



1N8ANITV,

A lunatic or his estate may bo cliarjjoil for iicccssniii's supplied
to him suitable to bis estate and eondition, notwitlistandiii;,' notice
of his incapacity ((>) and the maintenance of his wife is a nocea-
«aiy for wiiich he may be cimrsjed (p) . The costs of n com-
mission of lunacy were held *; .,.^f;»ut,. u valid debt as having
been expended for the ni ^ary pnHcr!!.), of his person and
property (7); includinjr tb cos's nf ;, Mief .al witness called to
prove his sanity (r). Such ..iiui.ission ma; be neccssarv nnrl the
costs char<red against him, a;;i,j..-h 'v is found by the inquisition
to be of sound mind (s).—A claim for necessaries supplii.d to
a lunatic is allowed by the court as a debt chargeable against his
estate during his life; and as a d.'bt j)ayabl.. in due course of
administration after his death (/); subject to the limitation of
having accrued due within six years, in analogy with a legal
debt («): but the right of the Crown to be rc-imbursed the cost
of maintaining a criminal lunatic is not subject to this limita-
tion (r). The expenses of necessaries supplied gratuitously and
without intention of claiming repayment are not recoverable (//).
The court in managing the estate of a lunatic has allow(Hl debts
for past maintenance of the lunatic, his wife and children, to
be ])aid in full in priority to other creditoi-s (:r). The com-t.

acting in lunacy exercises a peculiar jurisdiction und(T which
it may allow payments out of the estate of a lunatic by way of
bounty (rt).

417

Ch. III.

Skct. IV.

Hupplied
diinng
issanity.

KccoflNarieB

char^ft'd

ag'iiitiot

estate.

The mere fact of on(> of the parties to the contract Ix'ing
insane is no ground in Cipiify for setting aside the contract, or for
ii'fusing th(« ordinary etpiitable remedies unless the otii(>r party
lias had notice of the insanity and derives an iue<itiitable advan-
tag.- from it (ft). A sale or mortgage of land eonipl.'led by a

Effic t of
innanity in

equity."

(n) .Siilc of OooiIk Act, 1893, s 2;
Bitj^tn V. r.„h,m,iilh {F,irl\ (1X2111. .'i b!
& C. 170: /,'- (!,hv>n (isni, L. K. 7('hM

; lit Rhnlm (1890), 69 L. J. C. -'OS •

41CI1. n. 94.

(/)) Hmd V. huard l\%:>\). 20 L. J.
Ex. a09 ; fi Kx. (i:tfi.

('/) Jl'il/imm V U'niturtrth (1842), S
Bcav. Alh; lie .Vfrt,y, as79), 48 L.J.
C. 190 ; 10 Ch. D. .')52.

Trii^l (1878% 8 CIi,

(') Hii^kinll V. Jliillmk (1889', 58
L. J. il B. 289 ; 22 Q. B. D. .i()7.

1892, 1 Cli. .540 : (1893^ (i2 L. .1. C. C, fiU : :( Sm. & G 53
320; (1893) 1 Ch. 46G.

•

(' Hr Mttimaii'.

1). .ioG.

(«) Ite in.nrr ISSI). 21 Ch. D. 61.5.
(.'•) It, ./. (1909), 78 L. J. C. 348-

(1909) 1 Ch. 574.

(v) Itr Hhculrsmm, M L. ,T. C. "98
44 Ch. D. 94.

(;) ;?, Pink (188;t). ,52 L. ,T. C. r,74 ;

23Ch. D. .577. See Rr irhikle (1894)
C3 L. J. C. .541

; (1894) 2 Ch. .519.

(a) lie iriiilaker (I889\ 08 L. J C
487: 42 Ch. D. 119.

(b) Campbell V. Jfimper (1855 , 24 L. J.

I« E E
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Pa>t II. conveyuiiui.- is uniiupeuchable under these uircumstanut^s, tliou<;li

the vendor or mortgagor was in fact a lunatic nt the time of

executing it; and the niortgageo is entitled to foreclose the

mortgage against the lunatic or his representative (c).—So the

insanity of a contracting j)arty is no ground of objection to a

decree for specific performance against him, provided the contract

bo otherwise valid and capable of spieific j)orforraancc (d^ ; and

by order of the court the committee of a lunatic may give a dis-

charge f(a' the purchase-money and execute a conveyance in per-

iorniance of a contract by the lunatic for the sale or dis|i()siil

of land '>>.

Contract with
perxiin in

«i(ate nf

iutoxioation.

Npoe-ifaries

auppiicd.

A person who has deprived himself of reason by intoxication is

in a condition, as regards the capacity of contracting, analogous

to that of mental insanity, and the same rules may in general be

applied; he is non compos mentis by his own act (/). If a per-

son enters into an agreement with another, who knows him to

bo then so far intoxicated as to be incapable of understanding the

matter of the agreement, the contract is voidable by the party

so incapacitated (g). But a person cannot avoid his own agree-

ment merely upon the ground of the intoxication of the other

party with wlioni ho has contracted; and if the latter after be-

coming sober ratifies the agreement, it becomes binding on l»ot]i

sides (A). A court of equity will not set aside a contract at the

instance of a party merely upon the ground that he was intoxi-

cated when he made it, where it does not a|)pear that the other

party induced the intoxication, or took advantage of it to obtain

the agreement (j) . Nor under such circumstances can a party

in general resist specific performance ffc) .—A person in a state

of intoxication may render himself liable by an implied contract

to pay for necessaries supplied, or necessary services ivndered to

him, whilst in that state (l).

(f) Prive V. BfirUigton (18S1), 3 Mac.
& O. 486 ; CniiifiMt y. Ifoopfr (|8.>.5), 24

L. J. C. fi44 ; ;i Sm. * O. 153

(</) Ball V. Warren (180»), 9 Ves. 605 ;

Front V. Brncan (1853), 22 L. J. C. fi38.

{f) Cowper V. Harmer (1888). R^ L. J.

C. 460 : Re Pai/ani, (I89'^' 1 Ch. 236.

( f) Beverley'i cat (1604), 4 Co. 124 b.

(«) Dimhoyne (Zorrf) v. M»lvihiU{\»\9),

1 Bli. 137 ; Gore v. Oibimn (1845), 14

L. J. Ex. 151 ; 13 M. & W. 623.

Ih\ Vnlllieirtv. Bnj-/»T(1873), 42 L. J.

Ex. 73: T,. R. 8 Ex. i:!2.

(i) rmkrv. Clnvirnrfli (1S111. 18 Von.

12 : Sai/ V. Jlartiick (1812), 1 Ves. & B.
195.

'il T.ifjhtrnot V. Iferoii (18.19), 3 Y. &
C. Ex. .586 : fl/iaw V. Thackraij (185;i\

I Sm. * G. 537.

(') Sal^ of Gooils Act. 1893, b. 2 :

pur C'lr. Gore v. Gihxon (1845), 45 L. .T.

Ex. ISl ; 13 If. & W. 623.



CORPOHATIOV.S AND COMPANIKS. 41!)

!

t;iiAPJi;u III.

CAPACITY OF I'ARTIKS.

.Sm. V. COKPJRATIOXS ANU COMI'AXIKS.

,. ,. I'AUK
CorpoiMtiom- rtpavity of contr.ictiiijr

4

m

Contracts >,llr„ n,ri-vngH;?iog in other businos.-rniVwav chiii-
pames-borrowinjf lOTwers -debentures- bilU of exchange .. HI)

General rule re<niiriu(r conimoti seal -exocption.s u, rule 4>}
Claim of coroorati.m up.,n executed considcrati.m -ii« ,m,l' Ik'cu"-

pation of laiul -liability for o.xe<!utea coii.Hideration—effe t ofpart performance in equity . .,
-

Forms of C(«itni tiuK by htatute-Comp mie« Aets- Piibiii/lVe'iUh
^^"'

, _> 7
Contracts in corporate name , .,„

Agents of eoriioralions-majority of mcmUis"-<lirJJt.".is ofVom".
P*">'

4 JO
Notice of p„«rer8 of compuny-of authority of .lireetors -„f pro-

ceeain>,'M of company ' .o,.

Ratification <,f uu uith..risc<l oontraets-liability of' dJiUtors for
unauthorised contracts ' ,.,.,

Contracts of promoters of compunicH -prclimiii,iiy .xpenVes .... t'v]

A corporation is an artificial ]...r.oi, .Tcatnl l,v hnv, having Corpi,ration.

pcrpofual succcsMon, a distinctive naiur, aul a ((.ninioii s,'nl((i\
A corporation niay I- -rly (Irsrril,,,! I,\ (|,. \v„nl " p.T-
.*"ii ' (h).- A oorporati. .slitulcd for m.ih,. spnial j.iirposc Capacity to

foi' wl.ich only it .<xlst<; .. ,!,o caparit_\ oi' ll,,. ,„rp.,ratiou. if
'"'""""•

Mol expressly (lelinod uul limit. •,! by (1„. imi.s „f its constitu-
tion, is impliedly defined and limited liy tlir piirpo-e of its ex-
I'Mence, to whieh its f„„ds aiv ex<liisi\..lv ajiphVable >^.
Accordingly if on the true construction of a statute creating a

poration it appears to bo the intention of the le<Mslat
p:vs^cd or implied, that the corjioration shall

particular contract, every court, whether of 1

I'ound to treat a contrf -.iterej int

ure, ex-

not enter into a

aw or c(|ui(y, is

o contra rv (o I lie enact-

I Blacltst. Com. 4fi7
(''/ rhilt-moep'tticnl S «' V. Lonihn Si.

('; /.' V. /.V-J(lHSil ,4'J I,. .T. Q.B.

«». 'mm. 4'i L. .1. Q. B.
a. 8n"

; Jfilliniitt

-.v,

flftO ; h Q. B. D. 4H3 ; .V.imH/A '(.

.411. -ri, (isn-i
)v.

o. (1910)._8() L. .T. C 1: (1-tIO

V. I.nndim Ilnnd IS')'.'; A. C. "1 S. See h
L .T. Q. B. 72

Ch. .52i. Se.. (

,ler.

'nvevimema' Aet, <". f*; : imis. 1 Ch. 7i:i

v;o(«/ V. Ill II-

I- ml h\liileM urns
, 77 L. J.

.
s. 2; Interpretation Act, 188!»,8 19

K E
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Contracts
ultra rirm.

Company
engairing
in other
businew.

CAPXaXY OF PARTIES.

ment as illegal and void, and incapable of being latifiofl (d).

It is also beyond tlio powers of a eorporution or eonipany to con-

tract not to U90 tho powers with wliich they are invested, pre-

sumptively for tho public good; as a power for the compulsory

purchase of land(c). Tho burden of provini? that a contract

is invalid upon the ground that it is nlfro virex rests upon tho

party who assert^ tiiat it is so(/).

A contract wiiich is beyond the power and capacity of tiie cor-

poration, is described as being iillra vires, and is void (j/). And

any individual member of a corporate body may appeal to tho

court to restrain tlio application of tlie corporate funds to any

contract or purpose which is ultra viren, thougli a majority of

members arc in favour of such application (A). A resolution

of .directors which is ultra i /es is simply void, and those direc-

tors who act upon it become personally liable for the conse-

quences (/).—A company constituted for a specified businrss has

no power or capacity to engogc in any other business or employ

their property for any other purpose than tlieir own specified

business (A); and if a company can no longer carry on its legiti-

mate business or abandons its legitimate business to carry on a

business which is ultra rircK, a shareholder may claim to have

the company wound up(/). A company incorporated for tho

purpose of mining and selling copper ore was held inca])ablo

of dealing in iron; and a contract for tlie manufacture and de-

livery of iron rails was hold void, because not within the scope

((fl AMuni Rti. far. Co. v. Itiehe

a875), 44 L. .1. Ex. 18')
; L. R. 7 II. L.

e.lS; AtL-Oeti. v. O. K. l!ii. (ISSO), 48

L. J. C. 545 ; S Ap. Ca. 473 ; ll'.iihrk

(Uaroiim) v. Riifr The Cu. (1HS5), 54

L. J. Q. B. 577 ; 10 Ap. Ca. 3.i4 : /Miis

V. Leirnter Corp. (1894). 63 L. J. C. 440 :

(1894) 2 Ch. 208 ; Corbitt V. H. E. * V.

li„. (in06;, 75 L. J. C. 4S!); (1906)

2 Ch. 12.

(f) Ayr Uarbour V. (huiiM (188^), S

Ap. Ca 623.

If) Hire furehiiM FiirniKniiig Co, v.

Sickens ;188K). 20 Q. B. D. .187.

M Shrnribiirii i Hirm. Jlv- v. I. ,?

X. v. liy. (1857), 20 L. J. C. 482;

6 H. li. C. 1 1 3 : AMiini Ry. Car. Co. v.

ifir/lf (1875). 44 L.J. Ex. 185; L. R.

7 H. L. 6.i3 ; O'li" * AxtetiM, Itl. v.

.Salmon (1909), ^i. J. C. 500; (1909)

A.C. 442.

(/() tV;«<7( V. Fiuanciat Corp. (1868),

38 L. J. C. 1; L. R. 4 Ch. 117;
Piekfritifj v. Sfephettson (1872), 41 L. J.

C. 493 ; 14 El). 332; llulme»\. Xeirrnttlt

Aiatloir Co. (18761, 45 L. J. C. 383

1 Ch. D. 682.

(f) Catlertte v. Lonffon and Sahayhan

Jig. .W. (18S0). 59 I,. J. Q. B. 525 ; 2S
Q. B. D. 485 ; Ymiiiii v. y,n;il ,(• .Wil.

Co-op. .svk. (1905), 74 L. J. K. B. 302;

(190.5) 1 K. B. 687.

{k) M'lini V. I'lliiihHrqh Xnrthern

Tram. (1892). 02 L. J. P. 0. 74 ; (1893)

A. C 6't: Sle/ihm^v. .Vi/mre Reef^ (\9frl),

71 'j. J. C. 295 ; (1902) 1 Ch. 745.

(/' Rr Genua), It.ite Cofre Co. (1882),

81 L. J. C. 564 ; 20 Ch. D. 169 ; R$
Crown Bank (ls90), 58 h. 3. C. 739;
44 Ch. D. U34. And sec Clton v.

Imj.'.fil .ii.ti Fur.i.r.i C„rp. (1S92 , 61

\. J. C. 684 ; (1892; 3 Ch. 454.
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of Its biisiiuss(w;. A Loiiijmiiy toast it iilod lor the purpose jol"

carrying on the busiiie.-s of •'
iiieelmuieiil engineers and generul

contractors," was lield to be rcstrietod to business and contracts
of a niecliiinical kind, and therefore incupubh' of contracting for
the pureliase of a concession and for providing funds for a foreign
radway n . So generally it is ultra vires for a coniiiany to
contract for tiie purchase of tlie liusinoss and goodwill of
another company (o); or to buy shares and become a shareholder
in another company (/>) ; unless authorised to do so by its con-
stitution. And a power of "investing in securities" docs not
authorise taking slimes for the i)urpose of engaging in another
business (g).

L'pon the same principle it is ullra drv>t for an ordinary rail-

way company, having no special powers for the purpose, to trade
in coals (/): or to trade with steamships to a foreign port(s);
or to run passenger omnibuses (/;; or to take a lease of another
line^H;: or to pay the costs of obtaining an Act for another
Imeij;. Hut a railway comi.any which has taken laud is en-
titled (o use it for such other purposes as do not int(>rfere with the
objwts for which the company was established (//).

A (orj)oriition has no power of borrowing money, unless Borrowing
exjuessly or impliedly giviMi in its constitution: tii-s a school l'""*'-

board, having powei' to raise money by rates has no power of
Iwrrowing ,;;. And a benefit building society has no power of
borrowing unless given by special rule of the society ((/;. A com-
pany constituted for commercial or trading purpo>es. involvini.Mlii'

use of money and credit, is implii'dly invested witli power to

R.iilway-
company.

»(, r„iii„r Mimn,' Co. v. /'(,,. (1851).
20 L. J. y. B. 174 ; 16 Q. B. 229.

(«) Ashhiinj llii. Cm: Co. v. A'lV/ic

(1»7.)), 44 L. J. K.\. lS,i ; L. K. 7 H. L.
653.

[o] Ernest v. Niehulk (18')7), 6 H. L.
C. 401 ; (Ihirh V. Fiiimeinl Coi/i. (ISliS),

38 L. J. C. 1 ; L. R. 4 Ch. 117 ; SI<„t\
case (isr.9\ L. R. 4 Ch. 68.'.

(/)) Ex p. ('(jiitiafl Curp. (1867), :!7

L.J. C. 81 ; L. R. I! Ch. 105; Kj p.
Royal Hull/: „f Liiiii, L. R. 4 Ch. 2.>2

;

Ex p. Ihiti.^/i yulkiii ,/wc. {187S), 48
L. J. C. 118; 8Ch. D. 67U.

'v) Joint Stwk Itiscbitnt Co. v. Btoti'ii

(1869), L. R. 8 Eq. 381.
Ir) All -Geii. v. ff. .V, /^/, (!K601 ''9

L. J. V. 794 ; 1 Dr. & Sm. 154. '

(») Colmaii V. Eastern Cu. Ky. (1S46\

16 1.. J. C. 73; 10 Beav. 1. See Smith
WaUn l!;i. v. /ttdiiiond, 10 C. B. N. S.
675.

(0 .ttt.-<!,ii. V. .Vnm.i It'/. iI907). 70
L. J. C. 5HS

; (1907) A. C. 4'.5.

(it) East Aiii/liaii Rif. v. Emlmi c„.

Jty. (1851), 21 L. J. C. P. 23; 11 C. B.
775.

{.() .Vaii/iri/fi- V. Iluirr * //,,i/ lb/.

(1852), 22 L. .T. Q. B. 69 ; 18 Q. B. 618.
(,y) Foul, I- V. /,. C. * />. I!„. (1S95),

64 L. .7. Q. B. 65; (IStfi) 1 Q.' B. 711.
(;) lltii. V. Iteed 1880), 49 L. J. y. B.

600; 5 y. B. D. 483.

(-7) Manay v. Nioti (1884\ 53 L. J. C.
"45; '.) Ap. Cu. 519; lli;.ok',> \ . nimkbiirH
llg. AV. M8S1 , 54 I,. .1. ('. :i70 • 9 \p
Cu. 857.
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Pakt If. borrow luoiit'.v for llio rfasoniiblc nqiiiroiiicute of tlio l>iiJ»iuoss fe).

But an oxprc** |)Owcr j,MV<>n of horrowinjf to a liiuiliil aiiioiml

fxiludo till' iinplicutioii of UI13 jjrrriitcr power (c). A loan iimdo

to u ior|>oralioii or ( oiiiiiaiiv liavinj,' no borrowing power, or in

excess of its borrowing.' power, is void: as tbc li'iiib-r is in

general Iwnnd to inipiire into tlio extent of liie Ixirrowing

flowers (</s bnt ^o long as the liorrowinj? |)Owcrs are not ex-

oewleil in fael. the b'nd<'r is not eoneorned to emiuire wlietlier

the money raised is to be applied to a lejfitiniale piir()Ost! (e).

X security <.'iven for an unauthorised loan under tlie seal of the

corporation is also void /'. Where a loan made to a corpora-

tion or company lia-s been in fact expended in discharging debts

and legal liabilities, tlie lender is entitled in ecpiity to stand in

the place of the ''veditors, to the extent to which bis money has

been so applietl (v); and be is also entitled to the securities

Exirciw of which the paid off creditors hold (A\ A corporation or eom-

power""" P^^y ''u^i'i'T borrowing jiower may exercise i* by mortgage of

its property and rights (j); or bj- deposit of title diMnls ,/r);

or by giving a bill of salev?); or by overdrawing their banking

account (»w;: or by mortgaging its nnciijied capital, under a

Debeutures. power to liiat effect (w\ A corporation or company may also

exercise its borrowing power by issuing debenture's or mortgages

operating as a charge upon the undertaking and all its current

property, in priority over general creditors (0^1; but may reserve

the power to dis|i.)se of the property in the ordinary course of

earr^ing on the business, or to give specitic charifes upon it. in

priority to the (daim of the di'benlure holders'/)). .\ company

(A) (liuerat AiHlwii Co. v. .N/h/7/, (1«01),

60 L. J. C. 723 : (1891) Ch. 4:i.2.

(r) i'hiiijhn V. Ilrinmuii'k li'f. Sur.

(1S81V M L J. Q. B. 372; (I Q. B. O.
696; Wrii'nck ( Haroiien^) v. Hirer Dee Co.

(ISV)), 51 L. J. Q. B. o77 ; 10 Ap. Ca.
3.H : we .S. r. 18,S8), .57 L. J. C. '.I46

;

-iS Cli. D. :^M.
(rf, rhaplruv. Ilriimiiiek- II. S. (188n,

•50 L, .T. Q. B. :)72 : « Q. B. D. fiiifi.

(fl He Poime * r«. (1904), 73 L. J. ('.

849': (1904) 2 Ch. 008.

(/) /;'.! p. n'atMii (ISHS), 57 L. -T.

Q. B. fii'9; 21 Q. B. D. 301.

(v) ii'infiick [Htiriiher-x) v. River Ihc Cv.

(1887). .'>« L. J. Q. B. 589 : 19 Q. B. D.

(i) .tu^fruf'tfn ('iif'/M-t- O*. V. MiiHtiM't

(18.58), 27 L. J. C. 729 ; 4 K. i J. 733 .

SldiVI V. Meduiiy ll'/jp,)-) Xnr. ,19021, 72

L. J. C. 177: :iH031 1 Ch. Iii9.

[k] Ilf Paliiif Fill To. tls701, 40 L. J.

C. 190: L. R. liCh. 83.

(/) .S7,-,„-» V. J„eol> (181 6), 35 L. -J.

C. P. Jll ; L. R. 1 C. P. .M3.

((«) Itrooksv. Illiiikhmi) Ilg. Sue. 1884).

54 L. J. C. 37fi : 9 Ap. Cii! 8.57.

fi^ Hvuiml V. raltiit Iron/ Co. 1888),

57 L. J. C. 878 ; 38 Ch. D. l.>''. : Rf
l'vl< H'ork> (18901, 60 L. J. C. 114;

1891) 1 Ch. 173.

'rt) Re Gtiieriit South Ameriean Co.

;1876), 2 Ch. D. 337 ; Re Opera Co.

155. Sot- Re Johmton Foreigt) Piilailn (1891), 00 L. .1. C. 839; (1891) 3 Ch.
On. •1'104'., 73 T,. .T. C. 617; 1!'04'. 2 260.

Ch. '2.34. ' (P) t:Ji P- -Vfior (1879). 48 L. J. 0.

{/,) Xtalh h,i. .<i,e. V. £««il889\49 137; 10 Cli. D. 530; F.t p. Pitman

L. J. C. 3; 43('h. IX l.')8. 1880\ 12 Ch. D. J07: Knglish nn^l

Hi
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witli borrowing power may issue debwitun's ut a discount (g);

and may issue debentures or give mortgages as security for a post

debt (>•). A company niuy thus pay contractors and jrher credi-

tors for works done and services renderetl in the execution of

its undertaking by giving bonds or deb«'nfure« in a(kn()\vb«dg-

nient of the amount of its debts, upon which the creditors muy
raise money in payment; and the assignees of such bonds will

stand in place of th" croditois in respect of the amount of delirl

discharged («). But so far as such bonds or debentures or any

other securities of a like kind are not supported by iiotio fide

debts legitimately incurred, th(!y are not valid in hiw or iM|uit\

unless issued in exercise of legal borrowing power (^,.

A corporation or company constituted for commereinl or trading

purposes may have, as a necessary incident of such purjjoses, the

im])lied power of drawing and accepting bills of exchange and

promissory notes in the ordinary form («\ But no sueli jrower

is incident to an ordinary railway company (x): or to a water-

works company (y): or to a cemetery company (r).

\i\ a general rule of common law a corporation can bind itself General rule

to a contract only by a deed or writing under the common seal (a), common^iil.

The affixing of the seal prima facie imports the formal act of

delivery whicii is required in the execution of a deed by a natural

person: but the seal may he affixed conditionally in a manner
analogous to the delivery of a deed as an escrow (/j . -The C'om-

|>anies Consolidation Act, 1908, s. 79, enables any company regis-

tered tiiereundcr whose oljjects rcquii-e or c(imprise the trans-

action of business in a foreign country, to iiave an ollicial si>al

for use in any place out of the United Kiiurdom: and to ajipoint

Bills .<f

cxihiinife.

Sluttish Mtrrnnfilf furl, Cn. v. ItftiHton

J892;,_ti.> L. J. Q. B. i;iG: (18M) 2

Q. B. "00. See Companioa CoiiMuliiln-

tioii Aet, 190S, s». 81, 9,3, 100. 104, 107.

17 CiiuipMl'ii raw (1876), 4 Ch. D. 47 ;

Ifehl, V. Shnpshire Km. (189:1), 63 L. J.
('. 80 ; (1S93) 3 Ch. 307.

/) He ratnit Fill- Co. (1890), 00 L. J.
C. 114: (1891, 1 Ch. 173.

(»; J<i Coil: ami Yimi/hal Hi/. (1869^,
:i9 L. J. C. 277 : L. E. 4 Ch. 74H. See
Ibrhea Inland Bg. Soc. v. Jhiicliii/ (IS'J.'il,

Hi L. J. C. .179 ; (1895) 2 Ch. 2'9S.

t>) riiomher. v. lilimchfitcr i Mi'fui-d

Hi/.pSBi], 33 L. J. Q. B. 268 ; ,', B. &
S. .iSS. See Foiintdim v. CarmartlicM

Jli/. (1S6S , :t7 L. .1. C. 4J'.i : L. K.
5 K(i. :Uf).

(11) I'll- CHI'. Fii't Ltiiiilnii ll'iiti iirorks

V. Hiiihii (1827), 5 L. J. O. S. C. P.
175: 4 Bing. 2S8.

(x) Batemaii v. MH-Il'iilrs Ibi. (1866),

35 L. J. C. 205 : L. K. 1 C. I'. 499.
See Vtruviaii Jly. Co. v, T/iiniiix ,(• Ahrneif

Ima: (1867), 36 L. J. C 864; L, R.
2Ch. 617.

(tf) BroHijhton V. Hitiiplifster IVatei''

leorls (1819), 3 B. & AW. 1.

(z) Steele v. /Air/«fi- (1845 , 14 M. k
W. 831.

{») I black8t. Com. 475.

(i) Dirhij Caiinl Co. v. irHuiuf 1808),
9 Eiist, 360. Set; mite, p. 92.
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I'ABTlX.

Exo<>ptionj>

to rule.

Contracta hy
trsdJDK
«orpor!ition«.

EzceptiouK
of necesioty

or oontRictii

•zecuted.

an ugHit under tiio common mouI to utlix tutli olliuiul houI tu any

deed, conlruct, or iiiHtruniout.

Exi't'jitions oi'cur to llr ibovo gonrrul rulo, hy roimon of the

imi'tiuulur i)ur|)o»e and constitution of tliu corporation, or upon the

general ground of conxcnienci- and necessity.—A corporation or

jompany constituted for tiic j)urposc of carrying on a trade or

l<usinc»s may make tin- contracts required in the course of business

in tlie usual form of such contracts, witiiout tiie corporate seal: as

a contract of u colliery company for tiie erection of pumping

machinery (c ; a contract with u gas company for the supply of

gus meters ((^), or to supply gas to customers (c); a contract of

a telegraph company with un agent for sending messages upon

commission (/); a contract by a navigation company for the

supply of jtrovisions for ships [rj), or for bringing honii- an un-

settwortiiy .HJiip^/t); a contract of a railway company for the

su|»p!y of iron rails i^ty. But u contract with the London Dock

(Jompany for cleansing their docks was held to be a contract

not within the ordiniirv scope of its busiin'ss, and therefore <o

refpiirc u seal (A').

Exceptions are also made where it becomes practically iiecessary

(o dispense with ihi- common seal; as by reason of the slight ini-

poitiincc or freiiucnt recurrence or iminediato urgency of the

oc'caiion. not admitting of such formality: or where the whole

consideiiition for |)ayment is executed, and the claim is in respect

of work (lone or goods supplied to carrj' out ])urp()ses for which

the corporation is created (/). Thus the guardians of a poor

law union ina.\- contract by parol for the services of an accountant

to audit the accounts of the union ()n). Hut it was held that

the guardians were not liable exre])t under seal for extra work

uniler a contract i'» build the workhouse, though the work was

ordi'red by the architect and accej)ted by the guardians (w): nor

I) /ioHlh of Iicland Cul/ii ry \. W'MU
(1809, :18 L. J. C. P. 3:!8; L. R. I

C. P. Iil7.

'(I) Jirf, rfilt V. l.ulrft/n On$ Lit/ht
*J" ^'"A-/!

/'. is;<7:, liL. J. Q. B. 113: 7 A.&E.
•W

(, / futffi) V. I.npei'i'l OiiH Liiiht 4' i.'oJie

0>. ^IWi-: 7 L. J. Q. B. 1 18 ; A. i E.
846.

(/) n,i<l,, . E'ritnc Tel. (v. 185G),

26 L. J. y. B * fi K. & B. 341.

{Xibh). 24 L. J. Ex. I'A . 11 Ex. 22S.
(/i; Mendnioii v. Amff'tnn .Wail Co.

(18S5), 24 L. J. Q. B. 322 ; .) E. & B.
409.

( 1 : 1/r Colli,-utt ( uipiriitioH ( 1 869) . L. B.
s E(i. U.

/ Lomfon DiH'k Cn. v. *<inH'if (1857',

27 L. J. Q. B. 12U : 8 E. .»c B. .UT.
V; Lttiit'tiiii V. Jli/ffrii'iff liiimt CoUHn/

(l"<i3), 72 L. J. K. B. i>H ; (lso:i)

1 K. B. 772.

[ni] Ufiiijh V. Xtii-th liriirhif Omtiiiiaiiit

(1868), 28 L. .1. Q. B. 62 ; E. B. & E.
873.

(«) /.-J«i//rt«v. //<rt-.irffi/(r»ir/«)(184» ,

18 L. J. Ex. 282; 3 Ex. 283.
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En^ircineiit
of wrvanta,
I'Irrkii, and
agentH.

for tlic i;ostH of u siM-\i'\ iitiil iiui|) of 11 pmi.sli nmili) l).v tlu'ir *-'" III.

order (o;. A iiiiiiii('i|itil ioi|)oiati(iii, |ios^(».t((l ol' a dotk \\>r tlu; .
' *^' '

uso of till public to ic'imir Klii|m wa.- liclil to be cuiMibb' of

letting the use of tlio dotk uiroriliiig to the ifjrulutioiiH without

thi! corporutf ncuIi/^j. Hut ii inunicipul corporal ion eunitot coii-

truct without seal to h't tlic lolls of a market i/j-. or for the

envtioii of building iuiprovenunls in ilie boi()u<,'h (/•).- A cor-

poration niuv enjjagea servant for common servicis, in tho inanncr

without »eul; and may a|)point a biiilill lodi.-train without seal (x).

So railway comjiani s aie c.upowend lo I'inploy maua;j;ers, clerks,

workmen, and servanN, for their onlinary hu-iiuss without ron-

tractinfr under seal ,/). The ajipointmcnl of ihr clerk to u board

of jjnardians ;^//\ of the town clerk of a borou;;h (.<), of u coal

meter in u borou;;h with the right to take fees for his own i)rolit,

recjuires I he corporate seal; becausesucli pi'rsonsare in the jjosilion

of public ollicers and not servants of the corporation y//,'. The
appointment of an architect by a school board was held sulHcient

without seal, under the power to appoint ollieirs provided by the

Kducalion Act, 1870 ic). A corporation cannot in general up- Attorney,

point an attorney without the eonnnon seal; and an attorney wiio

has conducted suits upon a retaimr not under seal cannot recover

his costs ((/). Companies incorj)orated by statute for trading pur-

poses, as railway companies, generally have power given to retain

solicitors and other like oHicers without a retainer under seal [h).

A corporation may \alidly compronn'se an action without the cor-

porate seal r\

: !l

:^l

m

\ corjwration caniiol sue upon a contract not inulir seal, wiiiili

re(juires a seal, whiNi 'he consideration is executory: but after

the consideration lia^ been exi'cuted for the benelit of the oilier

contracting ])arty. the corporation may eluuge the latter ui)on tiie

Claim fur

ixt'cuted

cousidera-

tion.

(.,) I'liine V. Stimid (I'lnim) (IMKi), ].">

L. .1. M. C. S9 ; hy. B. 3'^6.

(/() U'lllnw KiiHiiitoii-iiimti-lliiil(\H''>
,

« L. J. C. 1'. ;>.>7 : L. R. 10 C. 1'. lOJ.

(7 K*fUifi-minsttr [Curff,] v. liiirdwul^

(lS7.i\ 4.! L. .1. Ex. 9 ; L. R. <) Ex. I.!.

(;) hitlluir (I'urp.) v. iliaillon (ISIIl ,

10 L. J. Ex. 7.'>; ti M. i W. (SI j.

{x) Smith V. Itirtitiiitjh'im (t'ttn f't. (18.'J1),

3 L. J. K, B. 16.1 : 1 A. & E. iiti.

(l) See 6l'^.« V. TiiJ Vol,- lt>i. (18.53),

2 i:. k H. 822.

(k) Aii'tu, V. llethiial Giirn il873', 43

L. J. C. P. 100 ; L. K. y C. P. 91.
'

{r) n,'i. V. St,(i„furd {Corp.) (1844),
C Q. h. 433.

'v) Smii/i V. Imtitrigit (1851), 20 L. J.
Ex. 401 : C Ex. U.:7.

'.-) Snte V. (it. ,V /.it. I'lifluil .St/lool

lid. (ISS)), 14 Q. H. 1). 300.

(,ii ArnMr. J;,,de {';„-/j.) (1842j, 12

h. .1. V. P. 97 : 4 Mail. & ii. 8(J0.

(4) 11' I/. V. f'lmhnliniii [Jiiiticm) (l84Sj,

17 L. J. Q. li. 102 ; .7 I). & L. 431 u. ;

Fuif//v. t'.iml'ni lo'difiix Jii/. (1848), 17

L. J. Ex. -^97 ; 2 Ex. 344.

(<, fwe Alt.-dtii. V. Uufkell (1882), .52

L. J. C. 103 : 22 Ch. D. 537.
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Pait II.

otoapstioti

of Ull<l.

Liability fur

•xecuU'^ con-

id^ntinn.

Contracts
implied in

law.

t'APAf'ITY or I'AKTIKJ*.

implied contruct aiining from llit! oxciutttl loiiiidoration ((/i.

—

Thus u cor|ioi'utioii, tlioii>^li not cu|ml>li' of iiuikiii^ ii (ictiUHn of

land wi'houf llu' corporufe hchI, nmy cliiir^ri' the (M-('ii|iii>i' iijioi) an

implied jironiisc to piiy for tlie iifc mid ot'ciipiiliun of tlif land (e).

And u tenuncv front vcar to vi>iir mux he cnntcd liv (Kcupa-

tion iind pnynicnt of rent uniler ii Inisi- which is void for wunt

of the Ltirporule weal; and under eiii'li tcimnev the eorporation

may nuc or dixtrain for the rent resi'rved (/; , Sueh tenaney in

held to include all MUeh terms of the Icate an are applieahlc to

a yearly tenaney. an an ajjreeiueiil to keep the premiien in

repair (f/). On the oilier hand, aeteplanec of the ri'nt hy the

corporation renders the tenancy hindiuju' iijjainst the corporation

in the same manner us against other persons (A\ A corporation

may also he e!nirf;etl for the actual useand occupation of land (/);

but the liahilily of the corporation is measured hy tin' actual

perioil of (H'cii|)ation, and an implied tenancy from year to year

founded on the puymiMit of rent and occupation will not he in-

ferred (k)

.

A corporation cannot Im- cliai'ge<l at law upon a contract not

under f i' for which a seal is noeessary, thoufjli the consideration

has h'x'i , -i;utctl for the henelit of the corporation (/\ But the

corporation may pay for the consideration executed under such

contract: and tiie objection cannot be raised by a third party who
becomes rateable to tiie corporation for the money so paid (w).

The contract, after part execution of the contract, may be ratilied

under soul (w\ But the «oal cannot be affixed to validate the

contract after the other ])arty has repudiated the contract (o).

- A eorporation may be eliarj»ed with a contract iin[ilied in law;

as in an action for monev received to recover liie fits of an ofHce

(rf) FUfi mouf/fr/ Co. V. liohfyfMo,'

(184;)), 12 L. J. ('. r. 185 ; .) Miin. i U.
131 ; ilrthauiiif llkif. <'u. v. Jliuin//,iiiii

(1879), 48 L. J. P. C. Ii. 4 Ap.' Ca.
1S6. Hi'c iinle, p. 28.

[e] Htaford (C'-r/).) v. Till \Hi'\ .5

L. J. O. 8. C. P. 77 ; 4 BiiiK. ".'>.

(/") »<«(< V. Tiile (1806), 2 B. &
P. N. R. 247.

(») Ktrltt. Cummrs. v. MirittI (18tfU ,

38 L. J. Ex. 93 : L. R. 4 Ex. 162.

(A) Doe V. Tiini'ie (1848), 18 L. J.

Q. B. 49 ; 12 Q. B. 99n.

(i) lowe V. L. * .V. ;r. R>j. a8;32),
21 L. ,1. Q. B. 361 ; 18 Q. B. 632.

(k) fiiihiit V. Ilrinlnl \ h:iilrr Ri/.

(18.V2), 21 L. .1. Ex. 117 ; 7 Ex. 4(i9.

(/) Young \. I.fiiuiiiigloH I'lirp.) (1883,
r>2 L. J. Q. B. 713 : 8 Ap. Ca.
.Mil.

{'«) liotfi nfmciith Cttmini'it. V. U'all^

1884), 64 L. J. Q. B. 93 : 14 Q. B. D.
87.

(«) McllifW Sliirleii Lmul Ii,l. (188.')),

")4 L.J. Q. B. 408; 14 Q. B. I). 911 :

BfMka V. Toriiiiiiii Curp. (1902), 71 L. .T.

K. B. 109; (1902) 1 K. B. 601.

(o) Kidderiuinitir Corp. v. llttidirUk

(1873), 43 L. J. Ex. 9; L. R. 9 Ex. 21.
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wi'oii^'l'iilly liiki'ii li\ ilii' ('i)i'|iiinilinii ft ; m- jn aii iirtioii to C'h. III.

ifcoviT iiioinx |>iiiil lor till' lis- of iho forjioriitioii 7). .

»»t. V.

The gt'iu'ittl mil' rcciuiiiu^ tin- comiiiiou seal iii>|ilii'!t in oijuitv

as well as lit liiw, ikuil Mihjyrt to tla< like I'Xi'i-ptioiis >). \o
iijiiity urii*!"* fioiii tin- iiiric uiiiil ol' 11 '«'iil, without (itlii-r ^rountl

for ii'liof « . Hut llin I'liiiilv iirisini/ from nurt in iforiimiiri' K«.«i nf purt

,
• , /• • .1 • . iwrfiirniiw*

0|i<M'ut(<N UK>iin>l II coi'|>onilion in Iho miiiii(< itiiiiiin r iim n^iiiimt iin tu miuIij.

individual (/;. U'hrro a Ii-mm-c iiikIit a i'or|ioratioii Icii^f witlioiil

si>al cntortHl and liuilt upon thi- dmiisiMi |ii')<iniM>H with th<' ai-<|iii-

esM'cnco of the curporutioii, thi'V witi' con I'llid to I'xciiifi' a valid

IcaHefw). Tho iiniity aiixiny; from part pirt'ormanif avails

iHlually in favour of a corporation; and wlicro a railway com-

puny had conlraclcd witlioiit seal for the piirclia"!' of land, and

had pnlerwl and construrtcd tlnir railway upon it, it was held

that they were i<ntitli'd to spccilic porformanci! aj;aiiist tin-

vendor (x).

ill

m

Special forms of conlraclin^'' arc prcscrihinl or allowed h\

Htatuto for conipanips and some other corporate hodii-s: IJy the

Companies ("onsolidation Act, MMW, s. 7l>. ''('ontracts on Ix-half

of a compuny may he made as follows: (that is tosay\ (i.) Any
contract which if made hetwcen private persfuis would he hy law

reijuired to he in wiitine;, and if made aecordiiii; to Kmrlish law

to he under seal, may he niadi- on helialf of the company in

writiiii; under the common seal of the company, and mav in tin*

same manner he varieil or <li'-charfi:i(l :--{ii."t Any conlrnct which

if made hetwecn piivali- person* would he hy law ici|(iiii'd (o he

in writing, and sij;nc(l h\- the parlie- to he charged thcrewilh.

may be made on hehalf of the company in writing siu-ned hy any

person acting under its authority, i-xpross or implied, and may
in the same manner be varietl 01 dise!iari,'eil: ^iii.'j Any con-

tract which if made between private person- would by law he

valid although made by jiarol onlv, and not reduced into writing,

may be made by parol on behalf of the company by any person

Fiiriiij" of

cnijlnirt hj
i-tHtut<'.

Tlic C'om-

p;iiiirti ChU'
-iliiliitiiiii

Ar-f, I'.HtH.

h 4

ip) niiHv.s,i;ii,»,i fm//.) ^lN^r, i.i

L. J. Q. B. 107 :
.'> Q. n. .>26.

'</) Jr/Tn-i/M V. Oiiir ;1«3;), I 1,. .1.

K. B. 23. 2 P. & A.l. S:i3.

(/•) Cartir v. Dnni ,.f KUj ISS.Il, 4 \,_ J.

C. \'-^i ; 7 Sim. ill ; f:o-iiay v. <'i,!ch,\\ti

r

Ky. (18V2), I7BcHV. 132.

«) CriiiiiptuH V. I'm nil Ki/. 1S72~, 41

L. J. C. 817: L. P. 7 Cli. 56'.

It: hiirii y. ll,,k,„htmt Ki/. IS.V.", 2!)

L. J. C. 21s ; .Icililis. .'ilKI; n'i/..,« V.

Il'itl Ihiill'tii'nl l!ii. (INIJ.V. 34 L. .r. V,.

241 ; 2 IVO. .T. & .S. 47.").

(«) Cm.k V. S,„f,.,it 1S71), L. R. <'Ii.

a.') I

.

fj) I.Miiliiii ,v /(""». I'll. T. It'i'it^r

1840\(V. i I'h. .>7.
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Pabt II.

Th«Com>
DBDiul

CUuara iict.

niU of ei.

cfauiire and
prumUmry
IHiU'il.

PubUc Health
Aot.

aiiiii^r iiiuliT iiH uiithority, i>x|)ii'»n or iiiipliitl, uml may in tlu'

itaiiii' way b*' viuiiil or tli>iiliurjfi'J.
" Tin- t'om|miiii'» ("Iuusin

("oiwoliilutioii Act, ltt4J, H. !)7, which is u|>|)lic(i to ioiu|)uuic«

coiiKlitutcd for iiiakiiiv ruiluayx anil lor other public undcr-

takiiigtt, contuiiiN u Ncclion to ilir huiuc cllcct, uml in nearly the

Hunii- woriN as that above cited.

Ily the CoinimnicH ( 'oiiMilidiition .Vet, IJMIH. w. 77, "a bill of

e.\than>fe or a proniiNt»ory note Mhall be deemed to have in en

made, accepted, or indorsed on behalf of any company nnder

this Act if made, iiccepted, or indorsed in the name of, or l'\

or on bc'half or on iiccount ol", the company, by any person acting

under its authority.' This sirtion does not give power to draw
bills to companic!* which do not otherwise pf)ssess the power'*/ .

lU' the I'ublic Health Act, IS7.>. s. I7.'J, "Any local authority

may entei into any contracts necessary for carrying; this Act into

execution ' .\nd by sect. 171 1;,
" Kvery contract maile by an

urban authority whereof the value or amount exceeds fifty pounds
shall be in writinjr and sealeil witii tin- common seal of such

aulhoiity .

' This enactment is imperative, and the authority

cannot be chaij.'(xl with such confrac ts not sealed, thoui,'h th n-

ttideration has been executed ,• . The contract must b asu i-

tained to exceed fifty pounds in valui at the lime of makini; in

order to retpiire the seal («;; but the seal may Ix- alUx<il after-

wards when the value is a.sci'rtuined /)'. This section ap|)lie«

only tocontrai'ts necessary for carrying the Act into cm i iilion (c).

But. the provisions of sect. 174 (^2j re(|uirlng contracts with an
urban authority where the value or amount exi eeds lifty pounds
to be in a particular form and to bo seemed b\ u jKcuniary penalty

are directory >/).

Contract in

corporato
The contract of a corporation must be niiide in the proper

cor|)orate name e . A contract j)nrportiiiir td be made by ollicers

('/) I'tiiii 1,111 Jl'i. V. T/iiiuiiii if Mimeii
Ills,- . (18I1.S). 1(7 L. .1. C. S',4 ; L. K. J

Ctl. tilT; /',.,;„„ I„,llisl,iul Ilk. \.

I',iilti,ii Mfii. i'„. ,'191»S), 7» L, J. K. B.
to:); (l^mi) 1 K. B. imi.

[:, Yiiuiii/v. l,iiiniiiiiit'iH{l\,r/i. [inns'

.

62 li. .1. (J. B. -i:i: S Ap. (;.. hU.
{a) J-M/i.n V. ;(«»/,, (I s«l), .00 L. J.

Q. B. 444 : 7 <1. B. O. >><).

(4) .»/,//,». V. .V/,.,V.y /.„,«/ lid. (IH8.5;,

.ii L. J. Q. B. 4I.S . 1 1 Q. IJ. i>. Ull .

nviTwil III! aiiutlicr (frouiwl (lt>8.)), 5'>

L.J. Q B. Ii:J: Ifi «J. B. D. 440.

.(•) .111-11,11. V. linUi// (18S3), .-)>

L. .1. t'. Hi:); 'iJC'li. 1). ,',:i7,

i,li Smillnll I'l/uiii Diiiii,,/ V. X'akefirhi
Itmiil r„i,niil (lUii,)), 74 L. .f. C 7(p;t

;

(lyO,i) 2 ctl. .")l(i.

(e Hti' .Vitijui iif I.iiuHi's ((/If (1(113),

10 Co. IJJli: r,V«v(/(.M //(../.!/(;/ V. Fiiiky
:lSl(i). (1 'I'uuiit. 467. See Comiiaiiiea
t'"iisolijiitidri Act. laos. ... S ; AlkiiiH v.

n;„.ll, ISsdi, ,-,« L. J. Q. B. 37( . and
mx .Vt,',ui V. Spiiltiniiii (Idoyj, 1 Wms.
Suuud. tilL', n. {!).
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or iiiciiilN>rii of a rorpnration, tlioii^'li ni>iiIi'<I witli tin- ror|M>ruto ('n. III.

goal, (loo< not bind the coiporulion (/V On tin- nth.-r hnnd. a *^' "

contract hv partic-t iiiimuhI, ixit i'xpr<-»Nly icNtrictin^ tlii ir lilll)ilit^

to un ullcKod corponUc cnpiicitv, tlurc hcinjr in fuel no ciicli

cupncity, \\a» held to bind thcni pci-Hoimlly. tin- proviso rc(itri<'t-

inp iIh'Ii liability Mu<g rejected a:* repnifoant (7 . Individual

ineinlters or ollicr-rs can in jfeiH'ral neitlier xiie nor !».• muimI in their

own nniucH upon contro<'t-< made with the corporation <,r in

respect of corporate property 7) \ Hut indiNidual nienil>er» may
8UU the corporate Ixxly in res|M'('t of their "wn shares or interest:

and may nui* on behalf of all person^ liavini; the Minic interest (i):

us in an action to coin|)el the companv to excnioi' it.<> ri};hlH in

itM own nam(> (A' . A minority of menilier.o ciinniil ii>e the cor-

porate name ajfainst the with of the majority; but ibcy may one

in their own names and make the corporation di'fendaiit (Av

.

A corporation can contract, whether willi or without «eal, only **fl"''"'

throu^'h Honie a>rency. and if tiie seal he allixeil or a contract

made in the name of the <'orponition without propiT autiiority

the corporation is not hound (i« . An instrument proihned hear-

ing the seal of a cor])oral ion i« prima fiK ir taken to havi' been

)>ropcrly seahxl; and it lies upon the party disputing tlu' execution

to prove tliat the necessiiry aiitliority was not driven w\ Hut 11

corporation is not resjioiisihie for a fraudulent or criminal

act of its officer or a?ent unless he is aclintr within the scope of

his duty (o).—A corjioration, unless its constitution prescribes

otherwise, octs by n majoriiy of the niemlirrs or (•oniniillee at

a meetint; to which all must be suiuirioiied; and if the act. as a

curpitration.

Miijority of
mcmlxTii.

(f) AWv. /Ai'ijAVi/ (/«*«/...) (1H33\
2 L. .1. M. C. .'.« ; 4 B. & Ad. C.-.O.

((l) fioiiiin!/ V. Coomhru (184.'l), 12
L. .T. {• P. 2fi.) : .5 Man. & O. 7;i6.

'h) fiiofk V. (Itmlmmt (1812), 11 I.. .1.

Q. B. -lih; 2 Q. B. M»\ I!,i.-e'/ v.

Il'aUfi.rd jruffrinirk, 187,')^ 41 L. .T. C.
49(1; L. R. 20 Ei|. 47t.

(i) a«* Or<l. XVI. r. 9 ; Fiatn- v.

Cimfwr (1883), .52 L. J. C. 681 ; 21 Ch.
D. 718.

(/) RuMiU v. Vnhejitld Wattrm.rh
(187.i), 44 L. J. C. 4»6; L. R. 20 Ku.
474.

(/) Matnn v. Hnrrit (1879). 48 L. J.C.
.'^n:); II Oil. D. 57; .SiVirc Light l\. v.
.Sirto- (1879), 48 L. J. C. 38.) ; 12 Ch. D.
717.

(<(( /(.7>i/ itf 1,'lihi'l V. h'ifiiih' I'h'iiilirt

(18.).')!, .•. II. I,. C. Hsi); h'Arei, v. T'lmtr
11;/. (Iso; . 3ii L..T. E\. 37; L. R. 2 Kx.
l.W ; SU/./f „t' Kuilhinl V. H„i,l,- nf Hiiq.

hH'l 18871. .'7 ll. J. Q. B. 418; 21
Q. n. n. 160.

(« C'aimx, L. J,. /.•/). Cuntrnrl rmy).

,1807). 37 L. .». C. 81 ; I. R. 3Cli 10.5
;

Jhi^ii! Ilrili^h Itank V. /«/./«««// (IS.i.'il,

24 L. .T. Q. B. 327; .I E. & B. 21,8;

affd. {18.-)(i , 25 L. .J. Q. B. 317: 6 K. &
B. 32'J.

(o) Jiiih'H V. fit. Fiittffi/t Ci/Hnoliiftitrd

(1906), 7,5 L. J. K. B. 843; (1906)
A. C. 439 : K>piti,i„lt,i l{.<hhn- K,Mr^ T.

Xiit. liiiil: of Iii'Iki il'.KiS),, 78 L. J.
K. B. 904

; (1909) 2 K. B. 1010.

t

I

f

I
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PamII.

DinetotBof
eompsnies.

contract, requires the corporate seal, the resolution of tlio majority
does not bind the corporation unless the seal is affixed (p)

.

—

Companies incorporated under the Companies Acts are managed
by directors, who in general exi'reise all the j)o\vers of the com-
pany (9). "The company itself cannot act in its own person,

for it has no person; it can only act ^'irough directors, and the

case is, as regards those directors, merely the ordinary case of

principal and agent" (r). In the case of a (nuling company
where no particular agency or formality is priNcribinl for con-
tracting, tlie acting managers of the buHiness for tin' time being

are impliedly authorised to affix the seal or contract in the usual

way of that business (s) .—The authority of direclors is necossarily

restricted by the powers of the company, and they cannot contract

for any matter ultra vires; but it does not necessarily extend
to all the powers of the company, and it may be further restricted

by the articles of association or by i)artieular resolutions (t). If

they apply property of the company to purposes nllra vires,

they are responsible as for a breach of (rust {11' : but may now
plead the Statute of Limitations C.r"

.

Nuticj of

poweniof
oompanr.

A person contracting with a cori)oralion orconipuny constituted

by a public statute is taken to have notice of their powers and
capacity, and cannot charge them with contracts which are ultra

vires, though sealed with the corporate iseal (i/:. A person con-
tracting with a registered company is taken to liuxe notice of the

memorandum and articles of association, in which the powers of

the company arc defined and limited {:'. Ami a jjcrson dealing

with a society constituted by rules maile imder statutory au-

(p) ilohrilH V. f,in(18l7). IG L. J.
C. P. 3.V2; 4 C. B. ^:!1 ; b'Am/ v.
'/•«/««(• Ri). (IS6:), :t6 L. J. Ex.' 37:
J-. R. 2 Ex. l.'iH; Stiifih i,f Kiitilmid v.

lUnk vf Englmii (1«87), 57 L. j. Q. B.
418; 21 Q. B. D. 100; Cnn/MI v.

Amtmlitift .Wvluttl Piov. Soc. (19Ui*), "7

L.J. P.C.I 17.

('/) C 'mpanivM Consolidation Act, 1908,
Fiwt Sched., Table A, cl. 71 et sty.

(r) Cairns, L. J., Fergmoii v. U'ihoii

(186«). L. R. 2 Ch. 89.

(.) Smith V. //..« Gh>« Co. (1852), 21
Ij. J. C. P. 106 ; 11 C. B. 897 ; A.r p.
Cunlract Corp. (1887), 37 L. J. C. 81;
L. R. 3 Ch. 105.

ft) Anhlmry /;,/. Car. Co. v. «/>»r(187.V,
44 L. J. Ex. 185 ; L. R. 7 H. L. CiJ

;

6',(i/i« V. r. A'. Hiri/iiiart Jii/. (1SS8),

5S L. .). C. Jll ; 40 Cli. I). 1:15; .V,„ouie
,r«.«,r. V. .s7,'()/» ;i«91 , 61 L. J. C. 193;
(1892) 1 Ch. 154.

(«, MiumHte A»»ce. v. Sharp, t\i9\) 61
L. .1. C. 193; (1892) I Ch. 151 ; Youug
V. ,Vi(i'<i/ .< Uil. Ca-op. Soc (1905), 74
L. J. K B. 302 ; 1905) I K. B. 687.

(.1- He Ldnrla Alolautif Cu. (1894), 63
L. J. C. 291 ; (1894) 1 Ch. 616.

(//) f'airtil/- V. Ci/inl (1787), 2 T. R.
169 ; Jiast Anglum Ui/. v. Eiuterii Co.
Jti/. (1851), 21 L. J. C. P. 23; 11 C. B.
776 ; Mm-grrtinr v. JJorer and Deal Sii.

(1852 , 22 L. J. y. B. 09; 18 Q. B.
618.

(--; KrnfHl V. Xiih,ll!< (18.)T), 6 H. L. C.
401 ; I'xfrir v. 7r)»fv tVatntcorlx (1870),
39 L. J. Ex. l.iO ; L. R. 5 Ex. 20).
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thority is bound to inquire into tliu i.iles and is taken to have

notice of the po'— i piven by theiu; as in tbe case of a building

society (a^ '* isons contracting with directore of a company

are nioc.ou with notice of tlieir autliorily as limited in the articles

of association, and cannot charge tlio company with any contract

made by the dirinjiors in excess of their iiuthority (fc). Thus

where tlie articles of associutioii ]>ro\ idc that business shall not be

commenced until a certain amount of shares has been subscribed,

the company cannot be charged with a contract made by the

directors before satisfaction of that eondilion {< . Hut persons

dealing with a company are not alleeteil with notice of irregu-

larity in the proceedings relating to the internal management of

the company (flf) . Where directors are empowered to borrow

such sums as should from time to time be authorised by a reso-

lution of a general meeting, the company are bound by bonds

issued by the directors in due form, although no sulficient reso-

lution has in fact been passed (r;; but where the borrowing

power of directors was expressly limited to a fixed amount which
' !ght be extended by a vote of shareholdi'rs at a general meeting,

it was held that the eoni|)any could not be bounil by the direc-

tors beyond the fixed amount, without proof by the lender that

an extension had been duly voted (/\ U|)on the same principle

where the deed of an insurance office provided that " the common
seal shall not be affixed to any policy except by an order signed

by three directors and countersigned by the manager," a jwlicy

issued from the office in the ordinary course of business with the

seal of the compailj' was held valid, though there had been no

such order to aflix the seal {;]). So jtersons are entitled gene-

rally to assume that persons purporting to act in a particuLu'

capacity have been validly appointed, and a nu-re informality

Cu. III.

Sect. V.

Notioe of

authority of

directors.

Nutioe of

proceedings
of company.

V.

PI I

iil

(.() rhapleii V. liiHimrick llg. .V^. (1881 >,

50 L. J. Q. B. 372 ; G Q. B. D. C!»6.

(A) liiiffft/ V. I'ti/tnottt/i GitHtiwif (^

Baking fu'. (I84S), 17 L. J. Ej. •IH;
2 Ex. 711 : FouHlttiHr V. Cafniart/if'n Jii/.

(1868), 37 L. J. C. 431 ; L. K. 5 E<j.

316.

(c) /*«•>•« V. Jeriteii fTalerworln (1870,
39 L. J. Ex. 156 ; L. R. 5 Ex. 209.

(rf) GluHcenlir Itaiik v. R-ilii/ Mrrthiif

Co. (1895), 64 L. J. C. 451 ; yimb] 1 Ch.
629; llmk v. Ti.uirGalramziuiiro. (1901),
70 L.J. K. B. 625; (I'.mi) 2 K. B. 314;
Manlira! S; Si. Lnwrmcc Light ^ I'uinr

r„. V. lloUft (190.)), 75 L. J. P. C. 33;
(lOCe) A. C. lEO.

(r) Koiiol Jliii^h Itiiiik v. Tiiiqiiani

'185(1), !'5 L. J. Q. B. 317: 6 E. & B.
327: Aijiri y. .ItlviDfim Life Ashy. Co.

(1858^. 27 L. J. C. V. 95: 3 C. B. N. S.

725. Sec LdHdoirnryii' Co. v. A^hford
(1880,, 50 L. J. C. 270; 16 Ch. D. 411.

f] Irtiitpv. l'niou Jtinik of Aititrattftj

2 Ap. fa. 366 : 48 L. J. P. C. 86.

'») J'rimr nf H'liln Awr. v. Unidini),

27 L. J. Q. B 297 ; E. n. & E. 18;j;

S. P. Re CmxIi/ Life Assee., 39 L. J. C.
471 ; L. R. 5Ch. 21«.
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Bj-lawf) of

company.

in their appointment will not affect the validity of their acts {h).

And if directors are authorised to aoeept l)ill8 upon taking sufli-

cient security, and bills are accepted, the holders of such bills

arc not bound to inquire whether sufHcient security or any

security has been taken (i).—Upon a like principle, where the

directors of a company have power from time to time to make

by-laws for the regulation of the business, a person dealing

with the directors is not affected by a by-liiw unless it is j)rove(l

that he knew of it (k). But directors taking debentures of their

own company are taken to have notice of all irregularities and

defects in the issuing of them 71.

RatiScation
of unautho-
rised contract.

A contract made by directors or agent on behalf of a company

without authority, or without the formalities necessary to bind

the company, may be afterwards ratified by the company, or by

directors or agents duly authorised in that respect; provided the

contract is within the power of the company to make (in).

—

Where goods are ordered by an unauthorised agent, and delivered

and invoiced to the company and used by the directors in the

business, the directors may be taken to have ratified the order

and to bind the company («). Wiiere a company having a

general borrowing power invests the directors with a limited

power only, wiiich tliev exceed, the unauthorised <>xcess of loan

may be ratified by the sliareholders confirming tiie accounts pri'-

scntiKl at a meeting of the company held after due notice (y).

And ratification may be inferred generally from acquiescence

of all the sliareholders in the transaction after full knowledge

of it and with the intention of adoi)ting it (p). But a contract

which is ultra rjVc-s of the com])any Ciinnot be ratified even by

(A) Companies Ciinnolidation Act.

1908. so. 74, 77 ; MnlioH'i v. /.'/>/ IIoli/-

ford Mmiiiy Co. (1874), L. R. 7 H. L.

809 ; lU(iii<-)iilaff V. Ritiinlt't It'harf

{1890;, 65 L. .T. <>. 536 ; {18'.)6) 2 Ch. 93.

Si* I'irmiir I'ldii^liiiil liniik v. Curllon

Mfg. Co. (19081. 78 L. J. K. B. 103;

(1909) 1 K. B. 106.

(i) i> p. Oirrniil, Guiwii * Co. (1869).

49 L. J. C. •J7 ; L. R 4 Ch. 4fiO.

(k) Kx p. Rmial Ilaiik of India (1869),

L. R. 4 Ch. 2.vi.

(I) Ifnirmd V. riitritt Ivory Co. (1888),

87 L. J. C. 878 ; 3s Ch. D 156.

(m) Rciitrr V. KleitHe Triigrnph Co.

(ln-,fi), -iii r.. .T. Q. B. 4ii; 6 E. & B.

.341 ; Lani't emr (lb63), 33 L. J. C. 84 ;

I Dp G. J. & a. 504 ; Itovhork IVu-
prirtara Co. v. I'like (1905), 74 L. J. C.
H>\ : (1906) 1 Ch. 148.

(h) Smith v. Hull UhiM Co. (18.')2;, 21

L. J. C. P. 106: 11 C. B. 897.
(o) Ittitif V. Union Itk. of Atmfrttfiff

(1877), 46 L. J. P. C. 86; 2 Ap. Cii.

366.

( p) Sftaekotun v. Erann ; Kirans v.

Smallcombe ; IlonJdiiuorthv. AVa««(18H8),
37 L. J. C. 752, 793, ^0(l ; L. R. 3 II L.
171, 249, 263 : (Inmt v. V. K. S'ritcMael.

Cn. {188S), ,58 L. J. C. 211 ; 40 Ch. I).

135. See Ithekburn 11^. Nor. v. Cimliji;

(188.^), 54 L. .1. C. lOHl ; 29Ch. D.910;
Jnhhutil V. Ifalum (18851, .54 la. .T. C.
985 : 30 Ch. D. 376.
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On. 111.

Sbct. \.

tho unanimous assent of the whole body of shareholders (g);
as in the case of a loan beyond their borrowing powers (r)

.

The directors and ajfents who contract on behalf of a company Liabiiitj ..f

may be personally liable upon an implied warranty that thev have
•l'"^-;on' '"'

the authority which they assume to exercise; as where they pro- oontrartK.

foss to borrow money, on beiialf of the company without having
any borrowing power, or after tho borrowing powers of the com-
pany have been in fact cxhauitiMl (s) . Tlie directors of a com-
pany, which was incorporated under a private Act without power
of accepting bills, having accepted a bill drawn on the company
by tho engineer for his services, were held liable to an indorsee

of the bill, ujjon their implied representation that they were
authorised to accept it for the company (<). Upon the same
principle directors by instructing the company's banker to honour
the cheques of the manager or other officers of the company att>

taken impliedly to warrant to the banker that they have power
to authorise such cheques (ji). But directors, having autliority to

give such instructions, do not thereby impliedly guarantee the

account at the bank, and the ehe(iuos drawn are cashed upon the

credit of the company only ' £,.

A company cannot bo charged witli the oontraots of promoters Contrast:* of

and others made on behalf of tlio company before it was formed; oraipany!"''

unless they are expressly imposed upon tho company in the Act or

constitution of the company (y). Nor can tiie company when
formed be charged upon a mere ratification of sucii contracts; for

ratification requires that tho contract siiould have boon originally

made on behalf of an existinu: person tiion oapablo of contract-

ing (z). But the company when formed may by a new agree-

ment with tho parties adopt the contracts of promoters in whole

(j) Ankhnry R<). Car. Co. V. Riche

(1«75), 44 L. J. Ex. 185 ; L. B. 7 H. L.
653.

(r) WenUtfk (Baroneta) v. Siirr /)«
Co. (1888), 57 L. J. C. 946 ; 38 Cli. D.
634.

(«) Rtehardton v. Wiltiammn (1871), 40
L. J. Q. B. 145: L. R. e Q. B. 276;
H'etkn V. hopert (1873), 42 L. J. C P.
129 ; L. R. 8 C. P. 427. See CmpanieH
(CoumiUdation) Act, 1908, h. b:i (3).

(t) Went London Com. ttk v. KiUin
(1884), 53 L. J. Q. B. 345 ; 13 Q. B. D.
36U

(«) Cherry V. Colonial llankof A't'tral-

ana (1869), 38 L. J. P. C. 49 ; L. R. 3
P. C. 24.

(x) Beattie v. Ehury (Loiil) (1874), 44
L. J. C 20 : L. R. 7 II. I.. 102.

ly) Shreutbury (Barl\ v. .V. SlafTt.

By. (1865), 35 L. J. C. 156 ; L. K. 1 Eii.

593. Aiid sec ante, p. 319.

(z) Kelnerv. Baxter (1866), X6 L. J.
C. P. 94: L. R. 2 C. P. 174 : fioii v.

Ebun/ {[.nrd) (1867), 30 L J. C. P. IKI :

L. R. 2 0. P. 255; ilitlia.lo V. 71»/«
Alegre Bv. (1874), 43 L. J. C. P. 253 :

L. R. 9 C. P. 503 ; «OT"( Tvre Co. v.
Cl,p,<rr T'jre Co. (1902), 71 L. J. C. 15S ;

(1902) 1 Ch. 146.

F V
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Past 11.

Ptaliminary
(xpeDsea.

or in part (a); so foi- as they are not ultra vireg of the com-

pany (6). And the company when formed may become liable

to pay for work and servicei of promoters by voluntarily accept-

ing the benefit (c). The company may also bo affected in equity

with liabilities of the promoters by claiming through them and

takinp pos-session of their rights (d). And upon the same prin-

ciple a company cannot by adoption or ratification obtain the

benetit of a contract purported to have been made on its Iwhalf,

prior to its incorporation (e); but by taking upon itself the

liabilitit'M of the promoters, the company may become entitled

in ('|uity to enforce their rights (/).

A company may be made chargeable by an express clause of

its constitution with the payment of the preliminary cxpense;s

incurred by the promoters, as a debt of the company (g). And

the Companies Clauses Act, 1845, s. 65, as to companies incor-

porating its clauses, enacts generally, " that all the money raised

by the company shall be applied firstly in paying the costs and

expenses incurred in obtaining the special Act. " In such cases

the liability of the company is to the promoters who were

direilly encaged in its formation; parliamentary agents, solici-

tors, valuers and other subordinate agents cannot sue the company

for their costs, but only the persons who in fact engaged their

services (h). But the preliminary expenses may Imve been incurred

gratuitously, or conditionally, or under such circumstances as

not to be chargeable at all (T;.

(a) Spillerv. Paris Stating fliii* (1878),

7 Ch. D. 368 ; Umrard v. I'almt hory
Co. (1888), 57 L. J. C. 878; 38 Ch D.
1,56.

(*) rrritim v. Lirerpoiil U. 4- X Ry.

(18.')6). ih L. J. C. 421 ; f> H. L. C. 60,'>.

((• lie ¥.m)im» F.tiqi»eerb\g Vn. (1S8(I ,

16 Ch. D. 125.

[d) Eduardt v. Grand Junction Ry.

(1836), 6 L. J. C. 47 ; 1 M. & Cr. 650 ;

Stanleyy. Cheiter ^ Birkenhead Ry . (1838),

3 M. * Cr. 773 : haaot Tare Co. v.

Cli//per Tyre f„. (lUlll), 71 L J. C. 158 :

(1902) 1 Ch 146

(f) Xnta! land i CiiloniMtiim ('> v.

rauli.ie Col!. ^ Dmiopment Synd. !I90:i),

73 L. J. P. C. 22 : (I9»4) A. C. 120.

(/) Bedford i Cnmbridije Ri/. v. Stanley

(1862 , 32 L. J. C. 60; 2 J. & 11. 746.

{g) Carden v. (teiieral tVniettn/ t^o.

(1839), 8 L. J. C. P. 163 ; S Biiiir. N. C.

25'1 : Tonehe v. Mrtrop. Wnirl-niise to,

L. B. 6 Ch. 671.

{h) r.Jt p. Ilanl,v{\Hm. 58 L. J. C.

737 : 41 Ch. 1). 215. See Shaw'ii claim

(1875 , 44 L. .J. C. 670 ; L. R. 10 Ch.

177.

(i) Sarin v. Jfoyl"ke Ri/. (186>), 35

L. J. Ex. 52 ; L. R 1 Kx. 9 ; Ifrad's

claim (1876,. 45 L. J. C. 461 ; 2 Ch. I).

621.
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t'AWm.W NOTKS.

Infancij.

In Iluhley vs. Monasli, 27 N. S. H., 2M, a promissory note was
given by the defendant in satisfaction of a daiiii for damages in
connection with an assault cominittcd upon liis son, a minor.
It was lield that tlic latlier, licinm' the a>,'ent of tlie son and
having authority and licinj,' so recognized iiy the defendant,
tliere was consicU-iation for tlie note, and also that the agree-
ment l>y which the claim of the son was settled was a transaction
voidable only liy him. The rii;ht t() treat the contract as void-
able e.\i8ted e.xdusively as a means of protection to the infant,
and the contract was, until disaffirmed by the infant, hindinj,'

upon the other party.

In Meijcrs vs. Blackburn, .iS N. S. R.. 50, defendant advanced
the plaintiff, who to his knowledge was an infant under the age
of t enty-one years a sum of money to be employed in the pur-
chase of a horse, taking as security for the loan a bill of sale
which was properly executed and fyled in the registry office.

Defendant, hearing that jilaintiff was about to sell the horse,
took possession under the bill of sale and sold to a third party!
It was held that the plaintiff was entitled to recover in an action
tor conversion, that the repudiation of the bill of sale by the
infant avoided it, and that the defendant had no protection
under it for the act which he cormiiittcd ; also that the owner-
ship of a horse by one in plair. tiff's eircumstances did not come
uithin the term necessaries: also that the fact that plaintiff stood
by and allowed the horse to be sold without objection would not
assist the defendant, as an infant could no more estop himself
by conduct of this sort than by contract.

Corporations.

Tn Attonirii-nrnfraJ vs. TTaUfar. .30 N. S. K.. 177, the Attor-

ney-General applied on reJution of a ratepayer to restrain the

defendants from carrying into effect a resohition to rescind a

previous resolution accepting an offer made by Carnegie to fur
nish a sum of money for the pur|)os(' of erecting a pulilic library

building in the city. It was held that the city council in passing
the rescinding resolution was acting within the scope of its

corporate powers, and, assuming that there was a breach of con-
tract, that no one except the other party to the contract could

1-4.14
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legally complain of its action or adopt a reinecly for the enforce-

ment of the contract.

Tile Court was evenly divided on this question, Graham, E. J.,

and MacDonald. C. J.. affirminK the judgment of Wcatherbe, J.,

appealed from, that the corporation, having accepted the offer,

was bounil by its terms, and that the pafsing uf the rescinding

resolution was a breach of contract which thc^ Court had the

power to restrain, the council being agents or trustees of the

ratepayers in accepting the gift.

In McDougall vs. Water Commissioners of Windnor, 31 S. C.

R., 326, it appeared that by 37 Vict., Ch. 79. Ont., the water

works of Windsor were under management of a board of com-

missioners, who collected the revenue, paid the city any surplus

therefrom and initiated works for improving the sjrstem, the

city supplying the funds. The total expenditure was not to

exceed $300,000 and not more than $20,000 could be expended

in any one year without a vote of the ratepayers. It was held

by the Supreme Court of Canada that the board was merely the

statutory agent of the city in carrying out the purposes of the

act and a contract for work to be performed in connection with

the water-works not authorized by by-law of the council and

incurring an expenditure which would exceed the statutory

limit was not a binding contract; also that if lui action coultl

have been brov.ght on such a contract the city corporation would

have been a necessary party. It was questioned whether the

city corporation would not have been the only party liable to be

sued.

In Bernardin vs. North Dufferin, 19 S. C. R., 581. the liability

of .a municipal corporation on a contract not executed under its

corporate seal was discussed. The Supreme Court of Manitoba

had non-suited the plaintiff on a contract under which the

plaintiff had built a bridge for the defendant municipality, the

defence being that the contract was not under the corporate seal

of the municipality. Sir William Ritchie, Chief Justice, and

Strong, J., held, in accordance with the view of the Manitoba

Court of Queen's Bench, that the defendant was not liable on

the contract for want of the corporate seal, but the majority of

thi' Conrt held the defendant liable, Owynne, J., applying the

principle of the Mayor of Ludlow vs. Charlton, and Patterson.
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J., also delivered an I'ialmriite opinion coneurrinff. The other

iiicmbors of the Court were Ft)urnitr and Taschercaii, JJ. The
judgment is too long to he condensed, and it is requisite that it

should he carefully read, hecausc it is difficult to resist the con-

clusion that it establisli('4 a different princi; '.c with respect to

the liability of corporations on tlicir contracts not under seal

from that wliich at its date, at all events, was hekl api>lieal)le by

the English courts and which seems to be correctly stated by the

learned dissenting judges.

In Ilill vs. liiijirsoll. (tc, Co., '12 (). R., lf»4. it was held that to

bind a corporation by an executory contract to purchase from
the plaintiff all the gravel, etc., re(|uired for a portion of their

road for an indefinite and protracted period would require an

agreement under their corporate seal.

4::4
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I'AKT III.

THE MATTES OF CONTRACTS.

("HAITHK I.

THKCONSIDKHATIOX

The vonaideration of contrnctH—bill* of exihsnge— (foatsnteeti—
billa of Hole 435

Voluntary boodH nod (nivpoantx^giftii— rnlnntttry •^nnreyancea. . 437
ConHideration defined—executed aud ixpcutory— paxt ooniiidpni-

tion 439
Ade<niacy of ('onoiderntion —nominal coniiidrration—effi'ct in
equity of inudinjuacy—diHtiw.tiou of good and valuable con-
fiderations 440

Oonaidcration of moral obligation— proroioeM to pay debtn diH-
charged by law 443

Coimideration of exiitting li'gal obligation—payment of cxiHting
debtH—performance of exiatiugeuutrui'tH-perfumianiv of lejfal

duties 444
Forbearance of righta— ei|uitahle lightx— pretended clainiH— din-
puted cluimH— illegal claimM ,,.... 446

( 'oUKideration of marriaife -marriage settleiiieut!! 449
Consideration of tenure 450
Consideration partly void-partiv illegal- failure of cimnidcra-

tion ; 4,50

A roNTHACT ro.iiitlcd upon af^rounu'iit consints of two distinct The non-

parts: th(! consideration for the promise on the one side; and
""*''»*'•"»•

the promise on the other. The consideration is the matter ac-

cepted or agreed upon as the equivalent, for which the promisi>

is made: and it is a rule of law that a promise cannot bo mado
binding by mere agreenunt without a consideration; the objert

of this rule being to avoid the risk of giving a binding ellVct

to promise-i mado without an obliiratory intention (a).—Con-
tracts wliieh are put into writing but not under seal are simple

or parol contracts which reijuirc a con-iideration h . ('ontracts

(«} Antf, p. 0. 'h Anfe^ p. 0.

ff2
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PamIII.

BUUof
MclwoKr.

Uuanntet*.

made in the form of a deed under iioal and oontraoU of record

do not require a con«idoration as botwt-en Jio parties; the form-

ality of the contract giving nufficient Molarity for tho obligatory

intention (c).

Bills of exchange rwjuiro a consideration in fact between tho

parties, but by the custom of morchants (which was adopted

by tho common law, and is now ombodiod in tho BilN of Kx-

chango Act, 1882) the consiueration is prosumid to have been

given; and in an action upon a bill it is not necessary to uUego

or prove the consideration, ami it it i< donitnl, tho burden of

proof is cast upon the party denying it(d). Promissory notes

wore placed upon the same footing as bills of exchange, in this

respect, by tho statute 3 4 4 Anno, c. 8; which has been super-

seded and repealed by the Bills of Exchange Act, 1882 (e). But

if in an action on a bill or note it is admitted or proved that

the acceptance, issue, or subsequent negotiation of tho instrument

was affected by 'fraud, duress, or force and fear, or illegality,

the burden of proof is shifted until tho holder proves that, sub-

soquontly to tho alleged fraud or illegality, value has in good

faith been given for tho instrument (/) The Bills of Exchange

Act, 1882, 8. 27 (which is declaratory of the common law),

enacU that " valuable consideration for a bill may be constituted

by (a) any consideration Biiflicicnt to support a simple contract;

(b) an antecedent debt or liability, whetlier the bill is payable

on demand or at a future time." An antecedent debt may con-

stitute a consideration when the bill operates in payr 'snt of thfr

debt (g)

.

Contracts of guarantee, or " promises to answer v ;uo debt,

default or miscarriages of another person," whi> must be in

writing by reason of the Statute of Frauds, also require a con-

sideration to support them, and although thoro is not any pre-

sumption in favour of it, as in tho case of bills and notes, the

Mercantile Law Amendment Act, 1856, now allow.s the considera-

tion to be proved by extrinsic evidence (A).

(«) Atitr, T» 6 ; nee po$l, p. 437.

(d) BHU ExchttiKfe Act, 1882, 8. 30

(l/; MtllM ?ar*«T (1836), 5 !•. J. C.

204 ; 1 M. & W. 425.

(e) Carht v. Fannurt (1794), ST. R.
4S2.

(/) BilU of ExobaDKe Act, 1882, s. 30

(2) ; Ld. Blackburn, Jont$ r. Gordon

(1877), 47 L. J. Bk. I ; 2 An. C». 616 ;

Tatam v. Hailar {IHS9), 68 L. J. Q. B.

432 ; 23 Q. B. D. 346.

(o) Dixon V. Xutlall (1834), 3 L. .1.

Ex. 290; 1 Ct. M. & B. 307. See

1-t. IV., Chap. VII.
(A) AhU, p. 182.

ill



THE roNaiDERvriox. 437

The Bills of Sale Act, 1882, h. 8, rwiuire* that pvcry bill of C«*r. I.

sale "nhall truly Mt forth the conHidoration for which it was Bilbodale.

given, otherwise nuch bill of sale shall bo void in respect of tho

personal chattels comprised therein" (i). The consideration of

a bill of sa!o may bo truly stated as being money then paid to

the grantor, when the bill is given an srourity for a debt then

due; the transaction being (H|uival('nt to paying off the old debt«

and creating a new one, though no money in fact piumcs (Ac)

;

or where tho money stated at paid to the grantor is in fu/t paid

to a third party at the ro({U08t of tho grantor; om in discharge

of thecostoof his solicitor, or of other costs incurred by him (^);

or where the money is paid in dinchargf of u prior bill of sale (m)

.

But if tho sum stated as paid or any pari of it is accounted for

by way of set-olT against liabilities to tho jrrantec not then due;

as current biilx, or future iiiti^rosif not yi'l lu'crued due. tlio con-

sideration is not truly stated (» ; so if piirt of the iiioiicv is

deductiil as a bonux or comniisttion to the <{riiutL>e for making

the loan (o ; orif part isdeducted for expcnscsof the <;rant(^' {p..

An untrue statement of tho consideration cannot be reail us cor-

rected by a receipt written and signed upon tho dco«l stating

truly the sum in fact paid for whic'» the bill is security ,'7).

' 1]

m

A simple promise made voluntarih and without a legal con- Voluntary

sidoration is not binding either at law or in e(|Uity (r). A volun- cuvenanu.

tary bond or covenant, that is, one made without a oonsidern-

tion, is binding in law; but in equity, thouifh allowed full legal

effect, it is not assisted with tho auxiliary e(|uitable leiiiedies

of specific performance or injunction. Where a father in con-

sideration of natural love and affection for iiis diiuirliters eon-

(1) Sfw Ki ,,. S,il. Mere. Ilk. (ISNO),

49 L. J. Ilk. 1,2; 1.-. Oh. D. 42; Kx p.

Jnl,ii»i,n (1M,S4 , ')-S L. J. C 7o'.' ; -.'fi i'\\.

D. :i:W; Sharp v. .Vrlfiiin/ ;ISS7). AT

L. J. C. ilGl ; 38 <li. U. IL'H : /tirl'i'i- i.

Blawl ;i89U), 66 h. J. Q. B. l.iT : ".m: i

1 y. B. 12.>.

(<) r,nlit r„. V. /'..'/ iss(i
, .'lO I,. .1.

Q. li. 108; 6 y. B. U. •.'«.'>
; />/). .//A""

(ISSr, 14 y. B. 1). 4.'t; Ex p. IMtnwl
(18»J), !y> L. J. C. 113: 21 <'h. I). .)i:t

(l\ lIumlijH V ISellele,, (ISKO , 49 L. .1.

C. r. 46.'); h C. P. I). 327; Ex ^.

Cluillimir (iNKi;, 51 \i. 3, C 47<J ; i'i

Ch. D. 260.

(»i) rhwim V. Starien (18911, 60 L. .1.

22
ii. B. 72J; 1H91) 2 »i. B. 408.

(«) ICiihmtl.i.n V. Ihrru il889, ».

y. B. n. 2':s ; Ihnlw V. /(/««</ (1896),

(i(i I-. .1. Q. B. \:>:: (IS97 1 y. B. l.'.i.

(.,, l/umi/'oH V. ( /,„,i,i -1881, ."lO L. J.

y. B. 4.M1; 7 y. B. I). :1I9.

(
p^ Ex i>. Eirth (18S2 .

.)! L. .;. U.
4":!: 19 Ch. I). 419.

v' Ej p. Vliiiriiii/ r,.,».. /,'/. 1IH8O),

Ml L.J. <•. 157: ISCh. D. 3.i.

(t) .Vv/-.« V. Dixim (Is.l'O. 8 L. J.

y. B. 102 ; 9 A. i E. 69.! ; AV llliilnker

1889), .18 L.J. C. 487 ; 4 J Cli. I). 119.

^w per eni . K'ktutcU v. Mnufti'if IH.'il),

21 L. J. C. 577 : I De (i. M. .v (4. 17B.
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l>AaTlII. vi'.vtti (I -i-li ; I uml (ovonantt'd tu ftmii-inl i- oi>p>iiol(U upon

truKt^ tor til f l)cnofit: tlu' court dd^rooil tlw uxovution of ih«

trullt^ «i« to tl<^' *'
> IioIiIm, bvcaiui- tlu> cotivin uiiut* of tht* frr!i>liotda

«>!> i'Oiii|)lott>. 1)11) I fuMiil to I'uforci' u Huriuiiilur uf tlM'copvliolds,

Wbum) tin • . 1. it to Hurrcndfr wa» voliinlury (nj. So if ii

covenant to i nsl'i . -.took is purely volunturv u court of ri|uitv

Vuliiiihiry

dfht Ml

u(ltiiiitititr«-

tillll of UMtl

lujilcy.

OiftK.

Vuluutrii y
t'UIIVfVftUVt^.

r

will not

voluntary

be cnl'orci

rtwtify a '
'<

at'cortlin^ <>

if t'ontmr^ i '•• mi'i

in i'(|uit' J, .l.mi •

to proof UK I Hit t.

legatees ; liu was
P'

'i
[

of till' .luili. iliiri .\i;i.

i>ut if the li';<al lranMf)«r in eoniplott>, tlio>ii(|i

inturestH ur triistM iinprt'ssed upon it ill

>n th" Hiuiic principle the coiir' will ik.

leod or iuMtrunieiit executed l>\ mistake,

nfei •' •'
')iu{li the court will s'l it anide

111 the udtiiiniKtration of a'HMelD

. .il or uoveiiant wu^ ulwavs admitted

tc of a doceaxed debtor ia priority to

d to all dehtN for vuliie. By sect 10

8< •) the rule in bankruptcy han been in-

troduced, and the criHiitoi-^. whether elaiiiiiiiR for value or m
\oluiiteers. rank ;»(//«' (Kmxii in the adniinistratioii of an insol-

vent estate 111 re^p.ct of debiM by bond or eovenaiit« under seal X).

But a simple promise without eonxideration, as there is no claim

at law available agaiiiBt the promiser. is not admitted to proof y).

- The same rule of postponing.' voluntaiy bonds and coveiianta

to debts fiH value was applied to assets in baukruptey; but by

the Bankruptcy Act, 188:}. s. 4t)
;
;r«-enactin<f the Act, I8(J9,

s. ;fi . all provable debts are now made puyabli' pari poHsiiy:,.

Upon the same principle, vi/., that a court of equity will not

assinit a volunteer, uii iinperfoct deed of i/il't is not aided in

i>(|uit\ a .

Voluntary eoiiveyaiiecs of land were h "Id to be within the .\ot

27 F'liz. e. 4. "aj^ainst fraudulent conveyanei's "; and conse-

quently void, both at law and in ecpiity, as aijainst a subsequent

purchaser for value; an 1 thou^^h the |iunliu.ser had notice of the

convex uiice 7; . .\nd tliis rule was applied to liniitatioii- in

(« Jrf,n/i V. Jfftr^i lUil), 1 Cr. Ac

Ph. l:)s,

{I f:lli.oH T. AV/uoti 1802), I. Vm.
e.lfi ;

.' Wh. & T. L. C. H3.'> : Hr /.««'/-

(IHiHi . «0 L. J. C. 40; 4.'j Ch. D. 470.

(•>) l.inlir V. }lodg:"in (18671, L. K.

4 £q. ao.

ix Hr H'hilaier ( lnuiij, 70 L. J. C. (i

;

I»01 I Cti. 9. See an to the earlier

rule, Stuart, V.-C. Dauion r. Kearton

(lH.>(i;, 2.'> L. .F. C;. 166: .1 Sni. * (Jiff.

186.

(k) H' H'kit,il.y> (I8f>»>, .W L. .1 C.

187: 42Cti. D. 119.

(J, A>>>. I'lilliHgr, flH78), 47 I... J. Bk.

43: 8C»i. D. «.'l

11) AV/i«o» V. A7/i><.« 180^), Ii \«..

C.'in ; i Wh. i I". L. U. S,i.">.

,7> l)oe V. Maunimi {1807;, 9 Kiist. -iS;

H'irkir V. MiuMl 'iSlil, IS Vpb. lao.
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!«rria|t( M>tllomont». i<i pircoim who wire uot witliin «lio «oii- •'M»f I

baiemtion of thi- niarriaKi- r . But now bv tlio Voluiifarv (>'«>ii-

cxafM'w Act, M!>M, «i)ii\cviuni"s of limiiU, ti'iii'iiit'iil'' or lun-

ditamenU. if in fuot ihikI'' \tonA //'/< ami without any fnituhiluni

intent, arc no Ioiik't to b« d oinod covinoux within iIk< ni< utiinv

of th<' "27 Kli/. I'. I Aim) volunturv touvcNunit- of luml or

goodH, if niado bv ptMsonn in insolvi-nt ciri'iinmtiinci'n. iiri' hrhl

to b«' pnituniptivcly niadc with intmt to dchiy or di'friiinl in- li-

ters within till' Aot \'-\ VXvi. f. •"». and th('r»for< \oiil a- auuin-'l

all perKont intondi-d to tx* therohy dflavoj -ir dcframli'd //

ThecP.widoration rc|uiio(l tO'Up|)"rta pniiiiit • I a- •x'cn d lih' d r.iaw<li'nttifl«

OR coiixislin^f of air. daniar*'. or any sUMpiMiwion, or lurlM-arantv ol

hi» riirhl or any po.nibilily of a •
!•>» (H-catioui-d l<i tin' plaint ill li>

the proniiso of anothi>r. altbomth no ailual lifnilit aurin * to tin-

parix uikI rtakiiijr »'
. Il i- inin>.iliTial that tin- proinisir liim-

Hflf (IfM-iv no ln'n lit from the i:n:i-iail, prnMi.d In' ha> ma If

till' |>ion»iw' in ordrr to obtain the . intidcra"'"!! from tlu' pro-

iiiiM I f Thux in ' nntratts of uniiiantoi- it i* inoiiirh if tin-

persoi tor ihom thi> i^uarantor boisomo't sut tv iKm'Ivi's a Uuu'lit,

or till' por> II to whom the pnaranfi" '\* j^ivon MilTcr iiit'onveni-

cncc. as an ndiici'munt to the surety to Iwmiuih' iriiaranlo- for

thi- prin(!i|)al di-hlor if . And an a-rn't'incnt ln'twiH'ii two purl ii'»

to pay money, or transfer properly, to a third party >hows a

suJliciont con»idoratioii hetwoin them, thoiisrh the third party

_'iiin» no ri;.'lit of action h . It !< further laiil down ii» a rule Cunaidantioa

that "the consideration in all ea'*oi must nii ve from the ])ro- ^^'^*
misec. " The rneanin<r of this r>ile seems to l>' liial tli iiialter of i>ronii«e».

the consideration must l"- driven, doin' or sutVerod by tl proinisoo

himself, or, if by a third party, at the rei|Uost and li th pro-

<'Urcment of the promisee, and a-^ the atjrocil otjuivaleiit f> r the

promise: and. with tlii- meaning, the rule seems to imjxjrt no

more than is necessarily implied in tli • eoiii pi ion nf n iisidera-

See Rr Wnlhnmiilun K'lale (INSI , M
L. .1. C. 1000; 'it! Ch. I). .191 ; Hammiit

\. tiilrhr,./ (IH9'.'\ 01 L. .1. P. C. 7i :

(189'i) A. a. 412.

(rl /*• .Vm/cc v. lIVsl (1891), 60 L. .t.

P.O. 6fi: (1891 A C. i(H. See po<t.

p. 449.
(if) Ttrvnt'n raw (ItiOl). 3 0... 80; 1

8m. h. C. 1.

(<) l-nrlh v. .^taii'aii (Itititf). 1 \Vin«.

Saund. 220; (:,i,li v. rarh„l,r Smi,k'

Ball Co. (1892), 6! L. J. Q. B. 257 ;

1893 1 Q. H 1M\. Anil -»!' llaylirry.

For (1670). _ \V-i». S.. ml 41S.

iSli . \ Taunt.
,„«/.,„ 18:lK\ 8

'flinf V Ilfhopp

(f) llnilni \ ,:fl

M\ ; I:-,. III,.;,!,, V.' h

A. & K. 74;!. /)/

{1846), ! I'l.. 6'.i>

L. ,1. ( >.

(*) /<«.,,

ii98 ; T.r.„

L. J. Q. n

''J V
.p. 4 '.

• V. .Ilk,

n. .V: .S. :i' :t

".; ,1829.. 8

.' 2111.

lH4li . 1 Ph
. lisr.ri. oil



440 THK MATTKK OP CONTRACTS.

PAnlll. tion as aii essential purl of tlio agreement (i) . If the considera-

tion moves from a third party without the request or procure-

ment of the promisee, thi- contract, if any, must be made with

the thii-d party, and the promisee could acquire no right in his

own pprson (k). Where an agent signs a contract on behalf of

his |niniipul only, incurring no personal liability, there is no

consideration on his part which will support an action in hi*

nanu'(f)-

Executed Bud The consideration of a promise may bo some matter executed

and coinplclod at the same time as the promise in return for whicli

it is given; as goods sold and delivered, work done, money paid

or lent, upon u promise of payment; or it may be a promise to

perforns some mutter in return for the promise then given, as a

promise to deliver goods, or perform work, or pay or hmd money.

In the former case the Lon<id(>ration is exeeutcd at the time of

contraeting: in the latter it is exeeutory (m).—But a matter

executed and past before the time of making the promise cannot

constitute ii valid consideration; for to give a promise in return

for a past mutter only must iiocossarily be a voluntary and

gratuitous act (n).

executory
oanudeni
tione.

Pant uon-

uilcTittion

Adt-t|utiry

of cmiHidiTn-

tion.

The ade<iuuey of tlie eonsidisration. in point of value, us un

equivalent for the promise is immuleriul to the validity of a eon-

tract; tlie ]mrties being at liberty to agree upon any eonsiderution.

provided it is one that the law can recognise (o). Tlie eoiisiilera-

tion of giving up a doiuinent, purporting to be a guarantee*, was

held Biiilicient, tliough it was invalid as a guarantee, the Court

saying that "the actual surrender of the possession of the paper

to the defendant was a sullieient consideration, without reference

to its eontenti": and (hut they could not inquire into the motive

of wanting tiie dwuinent I'p''. So the delivery up of a will.

(l) t'oftfl'tif V. MtlhfrilK- J'oHnlt:sn)

(is:t«), SL. >l. <;. .•MA: 2 Kpimi, SI;

/,i//vv. //«.!/» (is:tr.i, (J I,. .1. K. B. .1;

.'» A. & K. .'>4S ; lliifhinMl v Jiimiiii

(1S7!»1, \-> ("li. D. 77« : Mrllnil/in'y.

/•i',/»'r (I'joi;, 73 I,. J. c. ii:>:i; (I'joi)

.' ell. :)0().

yk) I'nrr v. /v«./»« {18a:t), 2 h. J.

K. II .'il : 4 B. & A<1. iVi. See a»lr,

p. J'Jii.

(/ Atom« v. Ilmprr (XHIA). 4.i L. J.

Q. H. Jlir. ; I H. H l>. i.'i.

(m St'o iiiifr, [t. '^H.

[H) L'tfti/t/nt/fi V. Itfitithu-nit (1616),

Itiil). 105; 1 Sm. L. C. i:t«; U'liinii v.

hug. Sf Si-ut. I.iiii LiO' .Usee. {l"J(is), 7»

I,.'.I. C. 120; (lUO!'; I (^1. 291.

(.,) Hollim V. M,M.„ (1S7.1 , i:t L. .J.

<i. U. SS : L. R. (1 Q. H. •'>> ; <h- ••!,, v.

Il'iriiard (IN74), 43 \.. .1. V. (>•')'.(; L. K.
IS Kq. ;->18; Ciirhll .. ('iirhii,.r Smoke
Hull Co. (18'J2), >>•'. L. J. It. II. 2>7;
\H\y.i) 1 Q. B. 2.i6.

(pi llniahv. nnokf (Wi'J). 10 A. .t

K ;to!t.
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though the will was invalid (g;; a linonce to use a protended i^n^r- X-

patent right wiiich waa in fact invalid (r); the execution of in-

dentures of apprenticeship which were void for not fully and

truly setting fortii llie premium ai n',|uin'd by statute (x); u

licence by a highway authority to open the soil of a road, though

6ueh authority has no property in the soil or right to open it {t)\

have all been held to b- a suliicient eon-sideration for a pr()nii»\

An agreeineat to transfer and aee.'pt certain shares in a com-

pany upon which no money had been paid was held valid, in

re8|)ect of the con-iideration of possible value in tiie shares on

the one liand and liability attached to them on the other (m).-

Kmployment in a business was held sullieient consideration for

a promise not to carry on tiie same business within tlie samt?

limitfi, although the employment was to continue only so long

as the employer should please j;;. Again, the employment of

a broker named !)y a new.s])aper in answer to an emjuiry addressc*!

to one of the staff in re<;::ise to an olTev to supply linanciaJ

advice is a sufficient consideration to support an implied contract

to name an honest and reliable jierson ^//). lUit a promissory

note given for future services cxpeetc<l from the payee which

he was under no legal obliiration to render was hold void for

want of a consideration i: . \ (jromise by a son to iiis father

to cease com|>luints of the unei|Ual distribution of propirty was

held no consideration to sup|)ort a promise ! v the fii; ..r(« .

A promise by an expectant devisee of an estate to assign it to

another, if devised to liim, was held a sulHeient consideration

for an advance of money by the as4gnee(/j).

A nominal consideration, as of livesiiiilings expressed in a dc«'d >;"minBl Mn-
. ... KKlerntiim.

or agreement to bo paid and aekiiowle<lged, is sullicient to sup-

port, it between the parties as evidence of th'^ intention; but iis

regards third parties, if the consideration becomes material and

>i

••-I

(y) .S'»li/A V. Nlllil/l (1SG3;, 32 L. .1.

C. 1'. Uil; 13 C. B N. S. 42'.».

(r) llii/liir V. liltapliiil. Srwililr t't,,

(ISTOi. 41 h. J. y. U. •ii-.i ; 1 U.B. I).

•79.

(») IIV^tMr V. Aitmm (ISSS), 27 L. .1.

C. P. 271 : ;> V. B. N. S. 24S.

(<) Eilint-tit-e llitth'iitti Itfi. V. Jfitritiir

dm Co. [mU), 41 I., .r. (i. B. 1 ; \.. K.

10 Q. B. tl2.

(») thtaley. AViiiKorf (IB.'iS), 27 L. .1.

C. 784; 3 IK- li. i J. 27.

(r) <iriir'hf\- /(irmm/ (IS74), 43 L. .t.

C. (i.^y ; L. it. IS K<j. .'ilK ; MMI,lon v.

Jlniiii 1ST8:, 47 L. J. C 411 ; /Inyiim

V. /;.,»!«»( isyj), 68 L. J. C. 4 1'J; {IH'M)

•i I'll. 13.

(«/) Ih- lit litre V Vfiirmn, ltd. (1907),

771.. J. K. B. 380 ; (1908) 1 K. B. 280.

'.•) Iluhe V. Iliihe (I8.'j6), 25 L. J.

C.r. 177: 17 C. B. 711.

(«) H-hUe V. Ilhutt (1863), 23 L. J.

Kjc. 30.

(/>} CW V. Futdl^Wiit), lyL. J. Q. B.

441 ; 1.5 Q. B. 461.
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fill- is calted in question, sucli trausactioii would bo deoinod volun-

tary, and it becomes a (|uostion of fact in any particular oam

whether tin- consideration expressed was merely nominal or sub-

stantial \c:. For any collateral purpo-e it is open to the pixrti(«

to show a real and substantial consideration in support of tlie

transaction, if it is not in other respects inconsistent with liio

terms of the dec.l d

Effect in

equity of

iiutdeqnairy.

Siile iif

rpTersioii

.

nintinctioii

(if good and
Tsliuble

ooniiidem-

tionn.

Tlic adecjuacy of the consideration is r.'j,'arded in etjuity upon

the sani' <,'enera! principle us at law; but inadctjuucy may uiTcct

the claim to equitable rcnu'dies (e> 'Mere inadc(|uacy of con-

sideration is not 11 v:rounil oven for rofusiii<^ a decree for specific

performance of an unexecuted contract, and still less can it be a

»round for rescindinfr an executed contract . The only exception is

where the inadc((uary of consideration is so gross as of itself to

prove fraud or imjjosition on the part of the purcha;ser. Fraud in

the pun ;ii or is of the essence of the objection to the contract

in such a case '

;/ . Adequacy of consideration was foiinerly

material in equity ui)on the sale ol' r vcrsionary interests, which

might bo set aside unless the buyer could prove that he gave a

fair and adeijuate price: but the doctrine was abolished by the

Sale of Keversions Act /Jl & 32 Vict. c. 4), enacting that no

purchase of any reversionary interest shall be set aside merely

on the ground of undervalue (g).

For some purposes what is called a (/(tol consideration is dis-

tinguished from a rrt/«a/;/(' consideration. ''A good consideration

is such as that of blood, or of natural love and affection, when a

man grants an estate to a near relation, being founded on motives

of generosity, pnidencc, and natural duty: a valuable considera-

tion is such as marriage, money, or the like, which the law

esteems an equivalent for tiie grant " (A i . A good considera-

tion was sufficient to support a covenant to stand seised to uses

in favour of a wife, child or blood relation: a mode of convey-

ance which ojierated by force of the Statute of Uses without

(r\ (llillil V. Hli-trr (Up.) (1829). S

T,. .1. (). S. K. B. iSl : 10 B. & C. 484.

Sw K'hot, V. AV/.o». (I8S3). 22 L. J. C.

74 .'i; 1(1 Hare. :)H5.

(<y) (iiili \. initiittimndMVi. lOli. J.

Ex, » »(i ; H M. & W. 405 : /.Wrt-A.M'.»

fii«'(I8fi.')\ L. R. 1 Eq. 2.11 ; Re Johnmii
{lSfi2\ .11 L. .1. C. .103.

(e) Mortlock v. 7»M«.r (18(14 , lOVwi.
292; Fahkrv. (Iran (1859). 'Jfl L. .1. C.

28: 4 Drew. fiSl.

(/) Witrram. V.-C. horrn v. Ttmm
(1843), 2 Hare. 45(1; .Viddlelmi v. Iliaan

1878;. 47 L. .1. C. 411.

(g) See nntf, p. 287.

(h) 2 BlBclmt. Com. 297.
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tran.siuututluii of jio^M-^sioii, uud therefore ri'nuinil a Millirii'iit (.'hai-. I.

consideration in oijuitv to raise the use {i . Uu! tin- doctrine

has no further application, and a covenant in consideration ut',

or a promise induced merely by, natural lovi' and alVeelion for

the covenantee or proniisci- is a voluntary covenant or proniis • A'..

A d(X!trine formerix prevailed llial an express promise moved Coimidtnitioii

by a previously existiii',' moral ob'.ijration furnished sullicient obliyiition.

consideration to create :i valid eoutraet. Rut it is obvious that

a promise moved b\- a sense of moral obli<fation only is simply

voluntary: and it is now settled, in accordance with the general

rule, that no valid contract arisen from it 7). Thus in a cuae

where the plaintilY, who had ex[)('n(led money for the benefit

of a person whom the defendant had afterwards married, charpi'd

the defendant upon a promise made after the marriaiie that he

would pay the amount; and it appeared that there was no other

ground to support the promise than the moral obligation of re-

turning the benefit conferr(^ on the wife: the court h'ld the

claim to be bad(w« . So a |)romis~ory note which is given out

of gratitude or affection or other moral motive is not binding

in the hands of the promisee, iiotwitli>taiiiIing the presumption of

a consideration of value (w\

There are some cases of ap|)arent moral obligation, wliei-e a l'r'>nii»eto

11 1
• 1-1 • 1 • 1 II 1

1'*^ IJPDt

r^ntor, having obtained protection or discharge In- law without <ii,".iiarffnd

f^atisiaetion of his creditor, renews his liability b\ a simple ''.'''»*•

pronii.se to pay the debt ; a- the promise to pay a debt barred by

the .Statute of Limitations: for a person may renounc" the benefit

of a law made for his own protection o . Simjile promises to

pay debts discharged bv bankruptc\ are now deprived o'' all

legal ellect by the modern Haiikruptey .Vets, which prot<'et the

bankrupt from any proeeedings against him in respe(a of such

debts (p'l. But a discliargeil bankrupt may enter into a new

contract upon a sufficient eon-ideration to pay the debt, upon

which a new cause of action will accrue after his diseharije q..

Pi
m

(i) MiHinay'' raw- (l.)S4 , 1 Co. IT.');

Lealce, Law of Land. 86.

*) Jifrry, V. Jrffrriit (1841), Cr. &
Ph. 1,S8 ; rweddlf v. AlkiNton (1861), 30
L. J. Q. B. 26.5: 1 B. & S. 393.

(0 lltiumont V. Rme (1846), 1.5 L. J.

Q. B. 141 : 8 Q. B. 483.

((«) Kailuimdw Krnyon 1840), 9 L.J.
y. B. 438: II \. i E'. 4tM.

(«; Holhtiiiy V. AtkiiMiii 1S26 . .'i B.

iC. .V.I.

If) SiHj pmt^ p. 7-1.

[p Hiiiikruptcv Act. lSS:i, ». :)0

;

lleatkn- v. WrM'lSTB*. 4b L. .T. ('. P.

S9: 2(' P. T) 1.

iij) Jidrmn'i V. Cook fl878i. 48 L. J.

Kx. Ki.ii I Kx I). 2U.
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PabtIII. SuL'h a promise made before bis disobargr would bo void as cnn-

travcning the principle of the bankruptcy law which requiros

oqjality of treatment for the creditors (r) . Any promise niado

after full age to pay any debt contracted during' infancy is now

rendered void of effi-ct by the Infants' Ileli<'l' Act, 1874, as

already noticed (»)

.

Coiifiideratioii

of exiting
leKHl

•bliyatiun.

Promiae to

p»Te
debts.

My exiftting

debt

A iironiisc to perform au existing legal obligation, without

some new consideration to support it, is a voluntary promise,

which, unless made under »cal, does not create any new ot)ligation.

A promise by the acceptor of a bill of exchange to pay the liill

is a void promise, unless made upon a now consideration, though

the bill has been lost (<); but a promise to pay a lost bill upon

receiving a bond of indemnity and discharge was held to be

supported by a sufficient consideration (k). A promise by the

maker of a promissory note payable on demand, to j)ay the

amount by instalment,-*, was hold to have no eflcct in discharge

of the original note, being void of consideration (x) . But a

promissory note taken for an existing debt is valid, because it

operate* as conditional payment (y). A promise under seal to

pay a previous simple contract debt is valid, and may extin-

guish the debt by the doctrine of merger without any new con-

sideration (z).

B'or the same rsason the performance of or a promise to perform

an existing le;^al obligation is not a valid consideration; as a

promise by a person to pay his own debt«(a). An existing

debt is no consideration to support a promise by the creditor to

give time for payment (6\ And if a debt carries interest, a

promise by the creditor to give an extended time for payment

in consideration of the debtor paying the interest during that

time, is void (c). Upon this principle payment of, or a promise

to pay, part of a certain and immediate debt is alone no con-

(r) Kx fi. nnnnw (18S1 , AO L. J. C.
«'21 ; ISCh. 1>. 4«4.

\w) A»te^ p. 387.

{t) Jlain V. Dudd (1812), 4 Taunt.
C02.

(k) Wtlliamtun v. Ckmnil- (1809), 1

Taunt. .123.

[x\ M'Manuxv. B^H nST(l>.. a9 I., .1.

Ei. 65 ; L. R. r> Ex. Or."

(») Dixon V. yultdll (1834> 3 L. J.

Vx. 290 ; 1 Cr. M. & R. 307 ; .SMt t.

Fm.-lamh :1883;, .53 L. J. (i. H. 47.

iz) See fx»l, ft. IV., L'hap. IX.

(«) Per car. Juiien v. /^«l^ (1839'), ,")

BhiK. N. C. S.'il.

(4) Williamii V. Strrii (1880;, 49 L. J.

Q. B. 6G3 ; 5 Q. B. D. 409.

.;.-) Sknry v I'mtim (1S13), 2 Thit.

24.i; Ormev. (i.i llouai) [IH.U], i-i L.J.
Ex. 118; 9 Ex. 344.
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fiideratioN for tho discharj^c or forboaranco of tho residue (d). Chap^I.

—But ill coinpoHitions with cieditorH, tlie giving up part of their Cumpoaitiona

ciainib hy all the creditors is a valid consideration for each one ^^jj„„
giving up a part and aui-cpting the composition in di-tchargi' of

his wholi' debt v« . And in the casi' of an unliiiuidatcd or un-

certain duiuaud, or a disputed di'bl, payin.'iil of un agivcd sutii is

a auflicient consideration for a discharge of the demand in

fuU(/).

Upon the (same principle tho performance of an existing con- Perfonn«noe

tract b\ one of the parti(>s is no consideration for a new promise ^ntrect"*

by the other party g). Where a lessee was liable to an action

for breach of covenant to repair, a promisi- by him to repair by

a certain day was held to bo no consideration for ii j)roinisi' by

tho lessor to forbear bringing an act ion until that day (A;. Where

seamen have bound themselves to servo for a whole voyage, the

performance of their duties during the voyage forms no con-

sideration for promises of increased pay; and therefore where

some of tiie crow had deserted, a promise by the captain to the

others to give increased wages merely for continuing the voyage

was held void(«). But where in conseiiuenco of desertions it

became dangerous to continue the voyage, the remaining sea-

men, not being bound to proceed, were at liberty to make a new

contract stipulating for increased pay(/c). So if the captain

dies during the voyage the mate is entitled to take his ]>lace and

claim captain's wages; and a seaman appointed by him to act

as mate is entitled to the increased wages of mato, because the

services are not within his duties as seaman (Z).—But a person i

may promise to a third party to do what he is already bound to
'

do by contract with another; and such promise is a sullicient con-

sideration to supjiort a new contract with the third party; as in

the case of a promise by a debtor to pay an assignee of the

debt (w)

.

(rf) fwi/t-M V. Jleer (1884), 84 L. J.

Q. B. 130 ; 9 Ap. Ca. 605.

{f) Nortnan v. Thompton (1850), 19 L. J.

Kx. 193; 4 Ex. 755; Boyd v. Hind
(1857), 28 L. J. Ex. 164 ; I H. & N.
y:i8; Cany v. Bu-rett (1879), 4 C. P. D.
379.

(/) Crowther v. Farnr (1850), 20 li. J.

Q. B. 298 : 15 Q. B. 677. And aee

King v. Pimmmiilt (187S), 44 L. J. P. C.

4i ; L. R. 6 P. C. 245.

1^) JatktiHV. aWm (1841), 10 L. J.

Ex. 389 ; 8 M. & W. 790.

(A) Hayley v. Uummi (1837), 6 L. J.

C. P. 309 : ii BiuK. N. C fll.'i.

(i) Harm v. Carter (l(*5l), 23 L. J.

Q B. 29.'>; 3 E. & B. .M9 : Fr.iurv.
llattoH (1857). 26 L. J. C. P. 226; 2
C. B. N. S. .^12.

(*) HftrtUy V. P„Hf^,hy (18.')7), 26
L. .r. Q. B. 322 ; 7 E. & B. •<n.

(/) HantoH V. Roydrn (IS67), 3T L. J.

C. P. 60; L. R 3C. P. 4r.

()») Morton v. Bwh (1817), 7 L. J.

K'
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PAurlll. Upon tho same principle tlio pirfonnaiicc of a lojjal duty

Pt-rformancp affords no consideration for a contract. ThuH it lias been held that
of IcKaldutjr. t|,g mere maintenance of an illegitimate child hy the mother,

'A'hich she is bound by law to provide, if ahe l)0 of ability' to do

so, will not s^upport a promise made to her by the putative father;

but if any provision for the child beyond such legal mainten-

ance bo included in the consideration, or if the mother agree not

to take proceedings for ullilialion ugiiiusl the jmtative father,

the consideration is sullicient, unci the promise valid yti).—At
the common law the sheriff was compelled to execute prooewi

without fee or rewaixl, accordingly a promise to pay money to

a sheritl or his olticer in consideration of his performing hia duty

is void, unless tho claim is justifiod under some statute (o). A
police constabio may, however, recover the amount of a reward

oliered by advertisement for giving such information as woidd

lead to the conviction of a felon, although it may be his duty

generally to give information without reward (p).- Where

money is exacted by a person for doing what he is under a pre-

vious legal obligation to do, the payment is in general considered

as made under eompul'^ion. nnd the money may bt' recovered bnek

as a debt implied in law (q).

Forbenrance
of rifrhU

Forbenrance to sue for a certain time or for a reasonable time

by a person who has a right of action is a valid consideration for

a promise (r). A guarantee of a debt, expressed to be made
" in consideration of your forbearing to press for immediate pay-

ment of the debt," no time being stated, was held good as im-

porting forbeanuice for a reasonable tiine(x). A guarantee for

tiie payment of a debt on a stated day. in consideration of for-

bearance for which no time is statixi, is construed as presumptively

meaning forbearance until the day stated for payment; and for-

bearance for that period is a condition i)ree dent to liability upon

U- B
i; Q'l

N I'J

X

R <il

T> L.

ItiH-h.

c. 1<

n]

3- 4 :

AO 2 ; .

«) B.

. 101 ; 7 A. * K. 19: .V./^«.,« v.

ISGI), 31 L. J. Ex. lia ; H. Jt

Farillio V. Cmvlher ;1H26), 7 I). A:

J; fruir/turxf v. Litrerark (ISrii/,

J. Kx. 67 : K Kx. 20S ; Smith v.

(18.i'.l), 2S L. J. C. P. -IM : 6

N. S. 233
/*.«v V. //./f,/«i!- (IS13>, SCamp,
lira- V. I'linaint MSI'.! , 2 B. .V .\

Smith V. Ilriniilhtiit (ISdij. 61 L. J.
4 "JO: (1802; 1 Q. B. 551.

yp\ Kiiitliiil V. lltiniUim (ISIO). 9
L. J. Q. B. 487 ; 11 A. J: K. Sort ;

Xrrtllf V. AW/v 1802\ 32 L. J. V. V.
118: 12 C. B.N. S. 740.

[If] s«H? iintf^ p. »;2.

(r) U'igiiM V. A'«i/. if- Snti. f.iir I.ifr

Afu-e. il9il8 , 78 L. J. C. 12(1: ri9(l<l|

1 Ch. 291: H'llliiilo v. AVuHfrfy (1831 .

1 L. J. C. P. 4 ; 8 BiiiR. 5.

v' o/iirrshawv. A'lx-/ '1857;, 27 L. .1.

Ex. 120; 2H. & X. 517.
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C^AP I.the guarantee (< . (So a jnoiii:»-on iir>to pavabli- at a luturo

date given for a present debt is valid, heinp in substance an agree-
~

ment to suspend the remedy for the debt until the note is duo,

or if the bill is in the hands of an indorsee for value, so long as

it Ib outstanding notwithstanding it may be overdue and dis-

honoured (u). Forbearance in fact is a sufficient consideration

to support a protnise made upon condition of sueh forbearance,

though there is no binding contract to forbear (x); and a pro-

missory note payable with interest on demand given by a third

party for the debt of another, which was not sued upon und' r

an understanding that time would be given to the debtor, was held

valid as supported by a siiffieient consideration (y). Forbear-

ance of on execution against a debtor is a sufficient consideration

for a promise by a third party to pay a larger amount than the

debt (2).

Equitable rights are rooognised in law as supplying sufficient Eq-iitabU-

consideration of a contract, in respect of the forbearance, release,

or assignment of such rights; as the release by a mortgagor of his

e(|uity of redemption (fl ; the assignment in e(|uity of tiic bene-

ficial interest in a debt(&); or the assignment of the benefit of

a contract for a purchase or lea:*e of land {(•).

Preli'iided rights and claims which are void in law or equity Prctendiii

will not supply a valid consideration. A release of all interest in
claim*.""

an estate, reserving a lien for a debt, by a person who in fact had

no interest except the lien, was held to be no consideration for a

[iromise to pay the debt (rf\ The giving up of a security for a

•lebt, after the creditor lias rcle.ased the debt, is no consideration

to the debtor; bec^auso the creditor has no longer any right to

retain it (c).—So forbearance of suit where there is no cause of

action or no party liable to be sued is no consideration: as for-

i

PI

if, itJl V. Cozrin (ISflG), 'J.') L.J. C. P.

254; 18 C. B. 673.

(11) Hakiv V. Ifalker (1845), 14 L J.

Ex. .371 ; 14 M. & W. 46.'>: nalfour v.

Sra Fire lift- Astee. (18,57). 27 L. J. C.

17 ; 3 C. It. N. S. 3(10 ; A> p. Ikhtor
(1H07), 77 L. J. K. B. 40U. (1908) 1

K. B. 344.

(X) Wtlby V. Klfce (1875i, 44 L. J.

C. P. •2fi4: Fullrrtm v. /Vor. Ilk. of
IirUtHd (19(13), 72 L.J. P. C. 79 ; (1903,
A C. SO!), //jrvwf V. WM.7r^ A'«»^'IW8>.,

77 L. J. Q. B. 794 ; (1908) 1 K. B. 69rt.

(y) Crfam r. Htinter (18871. hH L. .T

Q. B. .'>18; 19 Q. B. D. 341.

;z) Smith V. Ali/ar (IW.W), 9 L. 3. O. S.

K. B. 7'.»: 1 B. \- Ad. BOS.

(«) Thurpr V. Thorpe (1701), I Ld.
nafin. 663.

fj) MoHtdadnlf v. Ilirehall (lfi72), 2
W. Bl. 8J0.

r) I'rier v. Sttiinttn (182,5), 4 L. J.

O. S. K. B. 4 ; 4 B. A.- C. S2.5.

{d) Kiiye v. Button M844), l;i L ,T.

C. P. 183 : 7 Man. & O. 807.

W. r.-.wp,-r T. nrr.a (1841, 10 I,. ,J.

Ex. 346 : 7 M. & W. C33.
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fuu III.

Diipnted an I

doobtful

|>ruceediiit;a

in action.

IllegiU

oUinu.

bearing to buo an heir on the bond of his ano(<8tor in whicli ho waa

not bound (/) ; forbearance by the a».signoe of a bond, upon which

by reason of equities subsisting between the obligor and the

assignor ho has no right to 8uo(^).

Disputed and doubtful claims to legal or equitable rights will

support the consideration for a promiso (A); and forbtaring losui-

for or releasing a bond fule claim which is reasonubly doubtful in

fact or iu law, though no proceedings have been commenced, is a

good consideration (») . Forbearance to apply for costs which

arc in the discretion of the court is a valid consideration for a

promise to pay them [k). The withdrawal of a distress for rent

in tirrear, the amount of which is disputed, is a good considera-

tion for a promise to pay a certain sum(/j. But unless then-

appears somo reasonable ground of dispute between the parties,

a compromise made in consideration of forbearing to sue is not

binding (»j). Where un action has been commenced, a promise

made in consideration of staying proceedings is presumed again.st

the promisor to have been well founded; and it lies upon the

promisor to show that there was no good or doubtful cause of

action forborne, to the knowledge of the plaintiif, in order to

discharge himself from the promise (n). If a person commences

legal proceedings, knowing that he has no cause of action, staying

the proceedings would be no consideration to support a promise

to pay the amount claimed (o)

.

When arrest on civil procass was available, the discharge of u

prisoner from an illegal execution was no consideration to support

a promise; but an execution was presumed to be legal and regular

until the contrary was proved; and it was incumbent on the pro-

miser to show that it was illegal to the knowledge of the promisee

in order to avoid the promise (p). If the execution was merely

irregular, requiring an application to the court for a discharge,

(/) £arbrr v. fox (1670;, 1 Wim..
Saund. 418.

(jf)
Graham v. Johtaon (1869), 38 L. J.

C. 374 ; L. H. 8 Eq. 36.

(*) Haifh V. Brooki (1839,, 10 A. *
E. 309 ; i«f»'« f«»c (IS-li), ii L. J. C.

732 ; 4 De O. M. & O. 3r)6 : (hrell v.

Copinck (1857). 26 L. J. C. 269 ; Ketnan

T. llttudln) (1HS4), 2 De U. J. & 8. 283.

(i) MiU» . S'rir Xeiiland Co. (18«6), 55

L. J. C. SUl , 32 Ch. D. 20iJ.

(X) BraetutU v. H'illiaim (ISt^e), L. K.

2 C. P. 196.

(/, Skcale v. Beale (1840), 9 L. J.Q. B.

.31: 11 A.* E. 983.

(m) EdtcanU v. Baxgh (1843), 12 L. J.

Ex. 426 ; 11 II. & W. 641 : nomioH v.

Eiutteood (1877), 2 Ap. Ca. 215.

(«) Tempumy. A'Moiffe* (1849), ' Ij. J.

C. P. 222; 7C. B. 051: «.', .
-• v.

>orm(l850), 20 L. J. Q. B. . l-i

Q. B. 677.

(o) Wade . Stmem (1816), 15 i^ J.

C. P. 114; 2C. B. 548.

(p) Smith V. Mo>iteilh(lSU), 14 L. J.

Ex. 22 ; 13 M. \ W. 427.
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tho discharge at tlif iiittuiico of the proiiiiM'i- \va» h vuliii ooii-

»idpration(9). A ])roniisi> to conduct procpfdings in bank-

ruptcy against a person in such a manner as to injure liis crwiit

a* little as possihlo wtt'< held to Im no consideration for n promise

to pay the costs; Ix'ing merely a promise not to abuse the pro-

cess of tho court (r). A promise not to disclose matteit* de-

famatory of another is not a valid consideration, htH'ause it is

a duty to disclose siich mutters upon a jusfillnble oecanion but

not otherwise, and iherefori' the promise nmsf I)" either void or

illegal («).

Cmat. I.

aettlementn.

Murriugc is a valid consideration between tin' i)artie» to (he tim»lder»uon

.1 . , » .1 • . <*' m«rri«in!.
iniirringe; as in t!ie contiaet of mutual promises to marry / .

And it is a valid consideration for a promise by a tliird party

made to cither of the poi-ties to tho marriage («). And the re-

scission of mutual promiM's to marry is a valid consideration for

u piv .ise by one of the parties to pay a sum of money to the

other (j*).— Marriage, or u |>rumi8e of marriage, is a valid con- Mamif^e

sidcration for a promise to convey or charge land or other pro-

[MTty in settlement upon the marriage; and upon the marriagi'

hiking place a specific lien or ciiargo is thereby creatiil uj)on the

property (y). And u conv.'yaiice made in consideration of mar-

riage is valid us agninst a i^ubsequont purchaser for valui', and

ii> Kguinst general cii-diloi-j* -'; if made in favour of persons

wild are deemed to b' within the consideration of tli<' iiiari'iage:

iittinely, the husband and wife, and the survivor of tiicni. uiul

tiie issue of the marriage («". Limitations in a marriage settle-

ment to the issue of a former marriage of the husband or to his

illegitimate issue, are not within tho marriage consideration, iind

arc therefore voluntary: but the children of the wife aiv not

regarded ua volunteers wher(> tho contract is betwi>en liusbund

'/) hiiU-lier V. Sleunit (184Hi, \i L. J.
K«.391

; II M. & W. »•>-.

,i) firarni-ll v. Willimm (1866 , L. H.
2 C. P. 1U6.

.•^ nnirn v. BriM (1876), 4S L. J.
K]5. 129 ; 1 Ex. D. S.

(0 Ilarrimn v. Cm/e (1697), I LA.
Kaym 3S6; 5 Hod. 412.

(i«) S/iadurll v. Shniliffll (1860), 30
L. J. C. P. 14,5 : 9 C. B. N. 8. 159.
See ante, p. 439.

(x) Biikir y. Smith, cited T. Rnym.
400.

'

(../) Frruwntl v. HrHiir (171S), 1 V.

\Vm». 429; Moiiiiuiilun (Knrl \. Kmiir

(HSS;. 27 L. J. C. 791 ; 2 De O. A J.

29-'. Sec Re PaHin (1892), 62 L. J. (.'.

bi ; (1892) 3 Ch. 510.

(j; Hiehardmn v. JfoitoH (1843), 13

L. J. C. 186; 7Tteav. 112.

(«) iVrtt-M V. Proicr (1802), Ve».

75 i; Tlilkn v. B>owliiieii<l (1860, 30

L. J. C. 268 ; 2 Dc O. F. 4 J. hhG. See

AV-,W V. Craufrri (18771, 4« I. .1. C.

729 ; 6 Ch. D. 29.

R Ci
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PamJII. and wife, an exception which has aUays be^-n regarded as anoma-

lous (I!;). And liniiUtiona to collateral relations of either party

arc in the same position (c). Limitationu to the issue of a futuie

marriage have bet-n supporti'd as being for value (d).—A po*l-

nuptial settlement i» voluntary as regards the consideration of

marriage, because it is a past consiileration (e).

CuniideratioD

«f tenure.

Cunmderatiou
partly void.

The tenure of land involves u consideration in the impli<tl

obligations of the tenancy, although no rent or 8ervici>8 or other

ponsideration is exprewly resirved or slipuhitod; and therefon> a

grant of hind for u particular estate, in tail or for life or lor

years, as creating u tenure, requires no further consideration;

but a grant in fee since the statute of Quia Emptores, as it

creates no new tenure, requires a consideration, at least nominal,

or an express declaration of us«^s, in order to rebut a resulting

use in the grantor (/). Hence an agreement for a lease is sufli-

ciently .supported by the tenure to be thereby created without

any other consideration (jr) . And an assignment of leasehold

estate is sulKciently supported by the liabilities and covenants

of the lease undertaken by the assignee 'ft). The consideration

of tenure in such cases is sufficient as a valuable consideration

in equity to protect the tenant or Lssce against a prior equitable

incumbrance of which he had no notic^'i; but it is not alone

a sufficient consideration to support a settlement impeached un<l<'r

the V] Eli/, e. •">, as a fraud upon creditors (fr).

Ont> and the same consideration is sufficient to support several

distinct promises made in respect of it; and in general in a written

ii<»reement all the promises would be construed as referable to the

eonsideralion (/). If the consideration expressed is divisible ami

partly voitl for uncertainty or any other reason, it may be so fur

(i) fiat' V. (iab (1877), 40 L. J. C.

SO 1 : 6 t'h. D. U4 ; Sf Camnon ami
ir,lh (I8K7), .i7 L. .T. C. Ctf : 37 Oh. D.
:t'; De ileotn v. tt'ot ;I891), 60 L. J.

P. (;. G6: (1891 A. C. lU. See riarkr

V. HV.V/A/ ISfil), 30 L. .1. Ex. 113; 6

11. & N siii,

'r) Juhmim v. /,«/a)(/ (IH18), 3 Madd.
•JM:i : 6 M. 4 8. 60 ; Smith v. Chernll

(1807), 36 L. J.C. 738 ; L. R. 4 Eq. 390.

(/) Claylui, y. miluH (1818), 6 M. &
8. 67, n. 3 Madd. 302, n.

{<) JIulfn/irtJy. //«.j//.(18.'.i), 2-2L.J.

C. a70; 15 Beav. 408; Shurmiir v.

Srdfieiek ;i883), .')3 L. .1. C. 87 ; H Cli.

D. 597.

( f) Perking, bh. fl33—517 : Jinrh, v.

Krati (1678), 1 Mod. 262 ; i'l/ic/ry v.

H'alkn- (1793,, 5 T. R. 373.

Ui^ Kiiiri'i I.iauhoUH (1873), L. R. 1«

Kq. Ml.
f/i) I'liie V. .hnkiui (1877), 46 L. J. C.

805 ; 5 Ch. D. 619.

(i) Harris v. TiM (1888), 58 L. J. C
434 ; 4'2 Ch. D. 79.

{k) Rf Ridt'r (188.3), bi L. J. C. 343 ;

22Ch. D. 74.

(/) llarrit v. Venahhi (1872), 41 I- J.

Ex. 180 ; L. R. 7 Ex. 235.
.
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rojecti-d and the |)roini!«i. NU|»|iortcil by »o niuih ast in valid and <•«*». I.

gubstautial (m). If llw pioniisi' contiKli. of wvcral niiitttm «nd m
divisible, tho ron^icloration nm.v be attiibiitubl.' to purf only,

leaving tho riwt (inHiipporlcd by any ton»i(l.iulinn. As where a
gtmiantco was givim in tfrni* to pay for all th.- giis to b«' »<iipj)lifd

on rortain prciniHos, and also to pay nil iirri'ui-x th.ii due lor gnu
supplietl; the only conxidoratioK iM'in).' lli'' tUtinr supply of ^ao,

tho proniiHOH wore conxtriiid to Ih> divi^iblo; tlio fornior was held

valid in rcupoot of any ga* to be >ii|i|)lir I iiiiibr it, and tlio latter

void a^ given for a pa><t eousideralion « . Son bill of exehangi-

may be given for nunis jitlnlmtable rexpeeti\ely to several con-
sidorationf, sonic of which arc void or have failed {o).-Whero Coni.idtr»tion

any part of tho consideration is iile;;u! it is not merely void and "••»»'•

inoporotive, but it generally renders the whoh* transaction illegal,

and the jnomise inilud-l in any (h>gr' • by such consideration is

wholly void. Hut if the j)roniise be divisible and ai)portionuble

to tho several parts of the consideration, the promise, so far as it

is not attributable to the illegal consideration, may !>. valid (/>).

In contracts with executory considerations, the execution of the Failure..!

consideration may form a condition lu-ecedent to the liabilitv •:"

.1 . ...... . ; ' tiiJ

iiuidcra*

upon the promise, and the failme of ih • c,)!i.i(h>ration then dis-

ciiurges the promise. If tho execution of the coasideration do's
not form a condition pri'<-edent to the liability upon the i)romise,

failure of execution does not allVct tiie i)romise, but has the eirect

only of a broach of contract, giving a claim for damages. Tho
dejH'ndenco of tin- promise on the one side ujjon the execution of
tho consideration on the other is. for th' most part, a ipiestion

of construction of the tornn of the contra 't. whic li is dealt with
herraftiT in treating of eintraets on the side of the promis' Vy).

Where money has been paid for a consideration which entirely

fails, the money may in geni>ral b:- roiovertl back; and a con-
tract or debt is implied in law to that I'ffeet (/).

tiiiD,

[m) Kiug V. .Voif (Igj.jl. 4 L J. Ex.
181: iVr. M. &R. 48. '

(«) WW/ V. Ilin.uii IS.i! , I L. .1.

Ex. IS; 2Cr. & .1. S4.

(•i liiinitll \. /ri//,«,»,{isi7 ,-.>Stark.
Iflfi; SuMihill V. Umi il8oP, :iO L. J.
C.I'. 14.j; UC. B. 4S1.

n) Sharhll V. />.,.,(, (|Sl(i\ .-, L. J.
V. P. I9J: 2 Bin,f N. C. (i14; AV/,wy
V. WlithliartH C.llirni -l>i):t,, 62 L. .1.

M. ('. IJI); (lhail 1 ^^. H. 7,1(1; 6W/.<,.j
V. llr,e,-iio,i dims ,

7" L. J. K. B. 607 ;

,1'.I0H; IK B. 7(11.

'/) See Tie.xt Chapter.

(/ ) Sec <'/i/r, p. 07.
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CANAUIAX SlfTKH.

What is Sufficient t'onxideration.

In lliid VH. Carrall it ut, 1 W ('. I'. 1*., 28:1, a depuait of u luni

of iiiuucy liy till' plaintitr in tin- IiuihIh of u tliirtl party fur a

liiiiiti')! time tlurint; wliieli tin- ili-fuiidunt wuuld uncertain factii

\s»n held Muffivient couxidfration to MUpport u pruinise by defcad-

autH tu delay entering a judKnient and iwiuinif i-xeeution.

In liobcrtson vh. Droailfuul, 11 f. ('.
(i. H., 407, pluintitT

declaretl on an agreement tliat in >'<>ii^ideration that plaintitr. a

bailiff of a diviHion eourt. would il • \\i> duty us the law diret.'t»'d

in MeizinK ami Helling eropH on i< larm uf one KinnettleM on

aeeount of a judKiiient obtained \'\ the defendant against one

MeNuught, the plaintiff promi ed defendant tu indemnify him

against all risks in relation to his doing his said duty. It waa

held that the «h"laration siitliiiiiitly shewtKl tluii plniutitT wan

re4|uired to do somethinK uliii li iiuuWt turn out imt to be a legal

exeeution of the proeess. Tin: iiu'niiuim thcf-fore. was not

without eonsideration or ilUriil l'< '• iJoIuii-m. ('. J.: "If the

undertaking had been to pay tin uttic >i l''>i eMiutinjr the pro-

cess, as his duty reipiireil, it would !>«• illcj.Ml. In-^ides l»'ing with-

out eonsideration."

In Dunn vs. Irwin d al, 'J.')
.'. ('. ('. 1'.. Ill, the use by the

defendant of the plaintiff's mill in order tu store and convert

into lutid)er a stm-k of logs JH-ionging to the plaintiff wtis held a

Mirtieient eonsideration for the promise of the defendant to saw

the logs, forwanl them to iiiarket and ilispose thereof.

In HirUiij CInirrh vs. Sf,nns. M W ('. t^. R. !>, plaintiffs

alleged tliat, in eonsidiTation that they would take down or

remove their eiiiireii and rebuild it so as lictter t(» answer the

jiurposes of the trust deed, deferxlant promised to p:iy them

*l<i(t to assist them in so doinsr. This was held not to be volun-

tary and without eonsideration. for tlie pbuntiff, on the faith of

it and of other promised subscriptions, had rebuilt the church

and incurred obligations.

In WaddcU vs. M,(\ih), 4 V. C. Q. H., O. S., 101, it was held

that a consideratiim which could not lecidly be enforced might

be NufTiclcnt to suptioft a irrortiisp. The consideration in

<|uestion was that plaintitf would not liiil against defendant at a

1 4.V_'
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sheriff's sale of lands for taxes. Tlie agreement was held under

the cireunistanees of the case not to be contrary to public policy.

In Jackson vs. Yromans, 28 1'. C. Q. H., 307, it was held that

where a mortgage contained only a proviso making it void -^n

payment of the mortgage money and a proviso to sell and ejv;^t

on default, but no covenant to pay, there was no liability to pay

createtl by mere pnnif of the mortgage ; tliere must be evidence

given of a loan or debt, and a mere promise to pay such money

on forbearance to sue would not be binding, though if in con-

siileration of forbearing to sell or eject it would be.

Jn Williamson vs. Ewing, 27 Grant's Cb., oDtJ, the defendant

'vas carrying on a i)hotographic business and dealing in pic-

tures. He sold «)Ut the busiuess to the plaintitf and, by the

agreement, covenanted not to oi)en or start a retail and photo-

graphic business of a similar character in the City of Toronto

for tivc years. The agreement was subsequently modified so as

to allow defendant to sell in any manner to persons residing out

of Toronto and to sell retail in Toronto, allowing plaintiff a

percentage on the prices realized. The Court was of opinion

that the second agreement had luen executed for a valuable con-

sideration, and granted a decree for an accounting as to goods

sold tiu-rcunder and also as to goo<ls alleged to have been sold

ill i-ontriiventioii of tlic first iitircemi'nt.

In Vopdanil Chaltcrsoii Cowpaii'j vs. L'.'ok, 16 Man., 610,

defendant whili- in the employ of the plaintii.J at a monthly

salary signed, at the re(|uest of the plaintiifs, an agreement not

under seal tliat be would not within a year after the termiaation

of ins cmploymi-nt with the company engage or be interested in

any business or works within Canada or fJreat liritain in com-

petition witii the business of the coi.ipany. The defendant

cxpcctwl to be appointetl manager of the business at Winnipeg,

with an increase of salary, and had reason to believe that a

refusal to sign the agreement would be followed by dismissal,

lint no promises wore made to him prior to signing, nor was he

told that he would be dismissed if he would not sign. It was a

condition, however, that be would sign the agreement before

luiving i)laced in bis hands a new price book issued for use in

the plaintiffs' business. lie was made temporary manager at

Winnipeg shortly after signing, but witho\it any increase of

saliiry or any terms or conditions.

til
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It was held that there was uo sufficient consideration for the

signing of the agreement hy the defendant, and it was not bind-

ing on him. Per JJiehards, J.: "Th«- },'iving the defendant the

price book was not a consideration. It was given for plaintiffs'

benefit and not for the defendant's. It« object was to enable

defendant to more readily do iiis work for the plaintiff, and thus

to enable the plaintiffs to get more proHt out of the work."

In Cox vs. Sffliij, Coutlee's Dig., M8, the defendant agreed,

in writing, to accei)t goods in payment of two bills of exchange
accepted by plaintiff, and plaintiff, having delivered the goods

in payment of sudi bills, was subsecpjcntly sued by an endorsee

jf one of them and c<mipcllcd to pay it. In an action to recover

the anumnt so paid by plaintiff defendant offered evidence to

shew that at the time the agreement in writing was made the

plaintiff orally agreed that the goods should not lie taken as p;iy-

ment in fidl of the bill, and that he would pay the balance as

soon as he was able. The Supreme Court alTirmed the .judgment

api)ealed 'rom, which lield that suiii agreement as nmde was*

void for want of consideration.

In Mrhoh vs. Mrdill. 7 I .
('. il M., '2.U. where defendant

liroiiiiscd that if piiiintiff would sell |;iiid to .Mrs. Scli.H, .in.l

take a mortgagt,' from her for |)aymi'nt of the purcha.se money
by a certain day the money should be paid on that day, it was
held that an action of assumpsit would lie against the defendant
on the non-payment of the mortgage, and that a plea of Jlrs.

Sclicll's i-overfMii' Wii> a liad plea. In the j-airie case if was cnii

sidered that a plea of coverture woidd be a good defence where
the promi.se set up in the declaration was founded on a consid-

eration of the |)laintiH"s forbearance to sue a married woman for

a debt .alleged to be j)reviousIy due by her. Per Robinson, C. J.

:

"The difference lies in tliis, where tliere is an alleged pre-exist-

ing debt against a married woman and a third party engages

4.1iat if forbearance shall be shewn to her he will guarantee the

debt, then such pnmuse is held to be without any valid considera-

tion, because there being, in fact, no debt which the creditor can

enforce, there is no value in his forliearance. But here the

defendant engaged that if the plaintiff would convey certain

property to Mrs. Schell and take a mortgage from her for pay-

ment of the purchase money Ity a certain day, the money should
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A valid fousi.leration luovt's at oiu-v from

ibid

1m paid on that day.

the plaintiff."

Consideration.

m Jackson v.. Evans, 21 V. C. C. P., 33, it was held that where

there was an express agreement between the owner of eertam

t's and the plaintiff that he would sell the lo^ sah,eet to the

plaintiff's eharges thereon for raftin,, whu-h agreement as

connnunicated to the defendant, the purehaser, who prom.^^d

the plaintiff before the delivery by hin, to them of the «hole of

he ?ogs to pay sueh said ehar^es, the plaintiff was en .tied to

nmintain an aetion against defendant for non-payment of the

same.

I'ttst Consideration.

In Marlatt vs. aoodn-}u.,n. U l'. C H B., 221, a «l->H-ti..n

that, in eoasideration that the plaintiff at the defendant s

request had e.nsiRned and ship,.ed eertain wheat to (
le.now &

Bloor, at Oswego, defendants promised to advanee »™ » ^^^'^

sun. ti-ereon and to sell it for hi... within th.rty days and pay

over the proceeds, less the advanee and charges, e c that the

defendants did ...ake the advanee, but did not sell the wheat,

was held bad on de...urrer, as not shewing a sufficient considera-

tion, the consideration being a past eonsidernti.)n. It was unne^

eesslrv to consider whether the parties would have been placed

in a different position if the contract had been stated to have

been that in consideration that the plaintiff would ship the wheat

the defendants wouhl sell it within thirty days afterwards.

Similar cases of past consideration arc presented mCunmng-

ka,n vs. Uuhardson. 7 V. V. Q. H.. 1(«; Ky- ^- ""!;:""•
'

I . C. C. v., 284, and V,'ilson vs. AVi/r.s-. 1.) I .
L. t

.
i ••

•'-

Antcndenl Debt.

It was held in Austin vs. Gordo,,. 32 V. C. Q. B.. «21 that an

antecedent debt in respect of which an insolvent had did

y

r ived his .liseharu-e under the Insolvent A..ts ot 1^r.4 and

1K(;!. uas a .-ontinui.ig <lebt in conscience and a suffi.-ient con-

sideration for a promise, there being no legislation such as that

„1' the later English acts preventing a new pro.nis.. for such m

debt fi-om being enforced.

?.. ,
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Moral OhligntioH.

In Dirii vs. Wiirllni, 11 I". C. (^. H., :{2.H, ii lUiirriid wniiiaii

procured the plaintiff to cnilorse for her n bill of eseliange, pro-

niisiug to imleiiinify him, and, after hi-r husband's death,

renewed the promiNe. It was held that no action would lie

against her, although it was averred that the hill was negotiated

for her own use. The (jUestion was treated as one of moral

obligation arising out of the endorsement, tlie profuse to indem-

nify for which was invalid for want of capacity, and the case of

Lee vs. Muggiridgc, .") Taunt., :{<>, was treated as overruled

(1834).

•J-4.-)2
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THE PROMISE.
PAQK

AliHulutc and I'onditiuiial piuiiiiMH-uouditiuus preecdent and
«ub!«Hiuont 454

Debts payable ut a futuri' time— dobtx piiyabk' out uf special fund 4i51

I'romiiie!! conditional upon ("rtain or uncertain cvcutH—bills

«<i;epted or drawn ujiou coi. Itiou" 456

I'romiscH conditional u|>on will of proraiser—promise to leave by
will—proniisf conditional upon approval uf the consideration

—

(ondition ai^inst nH»i|(nin.r lease without licence 456

Promises conditionul upon will orapnrovalof third party— siile at
valuation— sale on approval of title—work payable uponterti-
flcnte— transfer of shares subject to approval of diret'turs ,.,, 4')9

Promises conditional upon demand—bills and notes 4ti2

Promises conditional upon notice—notice of dii-honour of bill

—

notice under guuraulevs and iudeuinities — iusurauce 4C3
( 'onstnietion of contracts iis to conditions independent, depen-

dent, and concurrent covenants ronntruction rcsultin); from
time of perfoimance from the mutter o{ the contract 4C(i

('oiiditions in contracts of sale of land - leases- sales of floods
- charter-parties—apprenticeships 469

Performance of conditions precedent -part performanco-excuses
(if performance 47!*

Conditions mbsiHjneiit- contracts teniiinable at will -lease ter-

minable by notice or condition— sjile of land with condition for

rescission — sale of ^roods with condition of warranty- services

tenoinable by notiiK^ 481

Alternative promises— elei'tion in promisor— elwtion iu promisee
notice of election -clci tion intvoi;abli - promise to pay

money in default of p( rfortnanne 48;)

The promise in a contract may bo mailf in t'xpross terms; or it

may be presumed from tlie tacts and circumstances crcatinf^ the

contract; or under cerlain circumstances it ma.v be implied in law:

these distinctions refer to tlie mode of rurmatiim of the contract

and liave been already noticed. I"he promise may be varied

accordino; to the specilic object or purpose to whicli thi> contract

is appiieil; but it is not within tlie scope of the present work to

treat of the law of contracts in its various specilic applications.

There are. however, some mod ilicat ions and distinctions of a

general character concernino; the matter of the promise which

reijuire notice.

f i

I I

^^
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Pah III.

AbHulutn anil

<:un(litiuLHl

CiiuJitiuii

('i>u<litiiiii

MibHequcnt.

at u futiip

time.

PronuK'S may be ubiiulutc or conditional. An ubsoluti- pronijse

18 duo iuiuiudiatoly, and indciwrnlentiy of any ovent or contin-

gency; as a debt due and payable at tlie present time. Such ii

debt arises upon a promissory note payable on demand, wliieh is

bold to be a present debt due and payable without demand (o).

A conditional promise is one of which the porforniancc beconu*

due only after a lapse of time, or upon the happening of smie

event, certain or uncertain. Tbo lapse of time and the happening

of the event are then conditions precedent, in reforona^ to the

liability for performance of the promise A promise may also be

conditional, as being subject to cea«e or be discharged upon some

event or coutiugeucy, which is then a condition 8ul)8<'4Ucnt: as a

bond witli condition, which according to the literal construction is

an acknowledgment of a debt due to the obligee, conditioned to

bo void on the performance of some act or on the happening of

some event. Hut the legal ert'ect of the bond is to secure the p<r-

formancc or the event alipulat^'d for in tiie condition; and in

substance it constitutes a liability to pay conditional on a breach

of the condition; the amount payable being restricted by law to

the damages occsisioncd by the breach (6). Other instances of

conditions subsenucnt occur in charter-parties containing a clause

of cesser of liability upon the shipment of the cargo c): imd in

contracts reserving conditions of forfeiture or of resciasion at the

option of one or other of the parties (<f). And as a condition

annulling the entire |)romisc is valid, a right to vary some part

only ol" the i>romisc is ell'ectivo ((^)

.

' Contracts may be conditional upon mere lai>8f of time: as a debt

uayabic at a future time (lehifum in prastnti nolwndutn in futiiro,

wliicli i> subject to the condition precedent that the 8i)eciticd time

must elapse before the debt becomes absolutely duo and payable;

as a debt for goods sold with a lixed period of credit: a debt upon

a bill or note payable at a future date. Where goods are sold

upon a contract to pay for them by a bill, and the bill is given,

the price cannot be recovered until the period of the bill has

elapsed; but if the contract is broken by not giving the bill, the

'«) XurlvH V. £ll(im (lH:i7), L. .1. Ex.

121 ; i M. A: W. 4>)l ; fttiilinm v. rmhlii

(18:iH), s L. .J. Q. B. 31 :
'.' A. i K.

27fl.

{h) See milr. i>. 79S.

\c) See ante, ji. 344.

<) lUtlish Ei/nifaUf A.^iiir . v. Jlnili/

1906), 7.'> L. J. C. 73 ; IIMIfi; A. C. 3ft ;

ir/ii/rhi.iiiK V. Ui<(/h {VMti . 7.> L. J. C.

677; (I'JOil 2Cli.'2»3.
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remedy is bv an action for tlio breach ooniplaincd of /). So wage* Ciur. II.

iiia.v 1)0 duo, though not payable until a future day "7): l)ut there

i»t no debt for accruing wagM until earned and accrued due A).

CttlU made upon sliaren in u company are debts owing from the

time of making the calls, though a limit of time is allowed for

payment i /). A bill given for a lU'ht merely suspemlH tlu' irmedy,

conwi|Uently the amount of u debt for which nn acceptance has

been given may be subject to 11 lien under articles of association

pi'ovidinfr that the com|iany shall have a lien upon thi> ijhares of

a member for any money "ihii', ' unle.88 it appears I'mm the con-

text that the word "dui "
is only intenilcd to apply I" debts due

anil pu.\ able, and not to debts due but payable ut a future date /r).

A contractor debt mav be incurred upon terms which liuiit the Debt8 payable

. , „ , ,

.

„ • 1 1. 1 1 • "Ut of upt'cial

right of the creililor to pa\iitcnt out 01 a special tuuil. making fund.

the raising and sulliciciuy of the fund a condition precedent to

the liability; in which case the [iromiscr would not bccDiiie abso-

lutely liable iinb'HS the fund failed through his own default. On
the other hand a particular fund may be the primary fund

for payment, in which case the promise is deemed to be abso-

lute /;. As in the case of a loan made to promoters for the

i\|ieiisc8 of forming a comiiauy, "to be repaid out of the calls

on shari«" (m). So a policy of insurance covenanting that the

capital .stoi'k and funds of the company alone should be liable to

jiay the losses injured was construed as an absoliiti? coxciiant; the

indication of the fund importing no more than the necessary

restriction of the remedy to tho funds of the company «). And
a covenant by un executor to advance money to a legatiH? "'out of

the assets" of the testator, upon receiving an indemnity, was

construed as an absolute covenant, independent of tlio receipt of

assets (o)

.

J) Diitioi, V. Sul„„ii,hii„i, (isoii'. :i \\.

\r. .'iSJ; l;nil V. /W'lMi: , I.'i h. .1.

C. 1'. 177 :
'.' C. H. sou

l irn,i„e\ .H, , Ihi/r

Stviitii Cua/ f'o. V, Mvmtou'/ 1S77 , M>

\.. J. U. B. 7411.

(,/ ;/.//./, V. ir.f/i.,/ is7i , 11 L. .1

H. a. lOi ; L. R. U U. B. Ml.

{It; Jtiuitiiii lifip Sill I'isliiiii/ I'd. v.

AimIhimh). as eh. i). y-w.

(() Vanrs' iwe ;isi!'.i), HH L. .1. C. .'ilJ.

(*) III l.-mluii, JliriH. J( .V. S'lifi. HI.-.

(IhG.i , M L. J. r. US : a» ISiav. :i:i2 :

Ue ShrkI,,,, Miillnilili I, III, („. 1S7:)1, 4i

L. .T. C. IGS; 2C'li. 1). 1"1.

'I': pilhiii'l' V. J'tlhruir^ ^Itmuxphtfif

A'v.' 1S4H,, 17 L.J. C. r. luii: ,5 0. |{.

4411 : A'. I'lvrmii ,> .SV/«. I.t'l. v. llnHm J|-

S. /;. R,i. wmi'. 7H I., f- I'. C. 'Jl ;

I'.ilHr, A. (\ XX'. .Sir U;iiiiiin> v.

Il„'l„„i.i;, 1877;. ! I'll. 1). .•il4.

^,„'l Urutt V. tMiif ' l.oni) I8<)7;, i6

I,. .1. C. r. llil ; L.lt. 1 V. V. 2.70.

tii; Sionlfiliiiiii lliiiiue Jii'ir.v. Kearnrj/

ls>l . liii L. J. U. B. 417; 1« U. B.

U2.'i. fWe IhHiiiill V. //.-//<Y' (IS.-il). 21

L. .1. tj. B. 9«; IS y. B. 2.

((.; r.iiiH V. A'-'/. (is4'.i;, IS L. J.

Q. U. s:i.

II.

JP
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Pah III.

PlumiaM
cubditkoal
npoD certain

or oaoertain
«Tcnt.

Bil'n Mil cpti <l

ujx'ti con-

dition.

Billn drawn
upun con*
dttiou.

THE MATTEB or CONTKACn*.

ContractH may bo conditional upon tlic huiiponiti^ of s mw event

Mliitli 18 certain, but tlio time of hap|Hiitng of wliiili is uncertuin,

an a pmt ohit bond payable at death; or u covenant l)y a penton

that hid licira or executors after \m ileatli slmll pay u kuhi of

money p\ Contracts may be conditional upon the liappeniu); of

»onie event or cjntingency wliich is alto^fethcr uncertuin; us eon-

truelN of intturance uxainst lo88.<a by periU of the ttea or by lire;

contracts of jfuurontee; the contract of u Hliurehohler in a company

to pay calU. A bill of cxchongc may be acci-pted payable upon u

condition, if tlie iioldcr will take Huch un n uncc; and it is then

not abtioiutely diii' until the condition is siiti.slu'd 7) : as an accept-

aiiee pcyablc upon delivery of a bill of ladini? r)\ or 'when a

navy bii! was paid "
[»). An occcptunce in prima /«'»'• general, and

tt (|UMlilied acceptance is construed sirietly against the acceptor /).

-A bill or note may be drawn juiyalli' on a future event of

certain occurrence, so tliat the nioiux must become jiayable at a

determinable future time; but not on un uncertain contingi-ncy

without forfeiting the character of a bill or note.H). Such un

instrument would not bo negotiable; nor woidd it hi- attended

with the presumption of consideration; and an action ould be

brought upon it only as an ordinary agreement, of which tiie con-

sideration must bo alleged and proved x). An instrument pro-

mising to pay, subject to the contingency of the liability cvosing

upon some event, as upon the death of the payee, is u special agre<-

mcnt wiiicli cannot be treated as u bill or notc^//).

Promise* ^ promise cannot bo conditional on the mere will of the pro-
conditional

. „ • 1 1 i.1
•

I -1^ 1

upon will of miser; for by promising to do a tliiiig only in case it jjlease

prominer. himself ho is not bound to anything. Agreements for scrvic*' in

which the remuneration is left to the discretion of the employer

create no binding contract (2). A grunt of land mail in con-

sideration of a covenant by the grantee to build upi>it the 'ind

! i

ip) Coc/x V. CifM-^irrll (1876), 31) L. J.

C. 114: L. K. 2Cli. 112.

(q) BillH of KxilmiiK'f Ait, l»S-i, s. 19

;

Julinii V. Slwkiooh' 1",)3), 2 WiIh. i).

(() Smith V. I'irlKc (1S«0), 30 L. J.

C. P. 56: 'jC. B.N. S. 214._

(ji) I'ltrsun V. Vunlup (1777), Cowp.

371.

(f Mryti- (J-
Cv. T. Ihfiuix. Verleii Sf

Cit. (UUlj, 61 L. J. Q. B. 205; (1891)

A. C. 520.

;'») Bills of Exchange Act, 1882, SB. 3,

1 1 ; CiUf V. r;M„i>, (1711). 2 Stru. 1217.

. HilU i.f Kxclmnjf.- Act, 1 SS2, ». 83

;

r,///.,. V. l-.iiwiiHil 1791), 5 T. R. 482:
///// V. Ildlfurd y\^»\), 2 B. A: P. 413:
Ktjhii,^ V. M'lg ; 1S3U), U L. J. Q. B. 22 ;

II A. i E. 213.

(y) BilUof Kxchaiijf.' Act, 1SS2, s. 83;

Wwlni V. Hinnmii ,\Mh], 5 L. J. K. B.

17: 3 A. A: E. ()I19.

(.-) Tai/lor V. llifnf (1813), 1 M. & S.

290; HuhnU v. S.nilh ;1859>, 28 L. J.

Ex. IC4; 4 H. &N. 315.
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convt'vctl Kiuli u liouw us he tlic j^riuitix>) bIhhiIiI think lit \vui« ^'"*»- "•

lifid to l>t> iiiirciv viijuiilai'v iSut a I'ltiilntcl inuv l>t> iiiii.lc

tcrininabli' at tlii< will or (iiic of tlif |>urtifM, uiiil » ill be vuliil until

8U (li'ti'rniiiifd; a^ in tlii< cam^ (>f a partnt-rxliiji al will uhii-li inuy

bi' (It'tciniini'd uibiliiiiil.v and witliout rca»i>n assi^ni>l fc). Ho

Itupon tlic couMt ruction of a contract to cniplov an urciiitcct

was belli that bis cniploxcr uii^iit dctcriiiinc tb<- nrntract without

bcint; liable to pay for t'lc .Heiviccs actuallv rcnilerod /•).

prommo niuv In' nia<l<|c, npon a valid con-iderution. to make a I'rumiM' t<i

certain disposition of property by will; and altlnmL'li the promiser ^."|\

ili>iMi«e bjr

inol I )e cump* lied l<o lUHKe a will ae:'<>r>lins.'' !> Iii'< promi^i bin

Cfttatc will be bound li.x llie promi-i', aftii' his distb, I'ilb'r to

make compensalion in dania<res or td tin spiiilic disposition of

tie' property according' I" lii'' niidcrt;ikini: '/ I'be proniis • must

clearlv hIiow un absolute intention to make such a will, and not

nu rely u present r.'\()rable teNtiiiiientarv intent ion And it

mUNt be made to the proniisi" and ancptcd \t\ iiiiu as a binding

obli^fation / . AimI a promise to leave "n --iiaic ' of the tes-

rtain disposition of land, or of any inlcnsl in

tator's jiro|)rrty doe- not bind tiie prouiisii tn |ia\c a idiare

ei|ual to that of other beneliciaries under \u- wdl 7 . A pro-

niisi' to niake

land, by will is within the fourth section i>f the St.itutu of Frauds

and nnist be proved in writinjr A .

A promisi' to pay for work upon eondilinn of the work bcinf? i'i,iiiii«e lou-

ll
(lit'ntiltl lip<ill

iipi
done to till' approval of the promiser is valid: as a contract \vi

an areliili'ct to pre|>are plans subject to ap|iroval / . Fii ciich ili

cases the condition of ap|iio\al must pie-iimpl ively be exercise

ruval cif

f c'on-

sidciiition.

reasonable, and not arhiirarv or enprieious Miiiiiiier A- . It

may be stipulated that the approval shall he ipiite arhilniry;

and then the only restriction is that it must be exercised In ^'ootl

faith, however unreasonahly. and not merely for the purpose of

in
iS

I

*

(«) ItoJ.n V. Wtllii,,,, is:.'. , II L .1.

0. 41U; L. R. 10 Kq. ilK.

*) PartmrsMii Act. IS'.'O. ss. -.M. ;i.' ;

li*-mlnf V. Titrttn IHiO ,
.'>.j L. J. C.

oli'.'; -ii Ch. I). US').

«•') Mofitf V. I.oiini- (IWoS), H I^. J.

f. r. .iG; i:>C. H. 5N;i.

'</ ll.iMimnleii \. /), /(.. / IHI.', , VI

CI. A: F. l-i:
' lUrrdn/, v. A'.iw,...<,/

(lS7i , 41' h. J. I' IIS: L. R. 1.1 I-:.i.

Ul.
(« Maunsfll v. //«/./, v (18.->4

, 4 H. I,.

C. 1039.

'r) ll.ij'i,- V. ^i./y aS4-2), II h. J.

('. r. li:) ; :i Mini, k \i. 771 ; /;<i../i «•«.</

V. .hnimii IST'.i . I'.' I'll. I). 77<1.

.., li. /„/,„,.
! SSUli , C.il L. .J. <. 1(11 ;

lunc I rh. ;i'U.

I.) M."l,/i.-w, V. Ahlimi, (IStCi). VJ

L. .1. y. B 7;i7 : S Ap. C'a. 4117 : Ilnm-
,,!,,,„. V. (/,,.„ 'I!>s:i ,

;•)•.' L. .1. Q. n.

\W: Hi W. li. 1). I4s.

' M.'iiii: \-. /i.'l.^'H n»!>:i),2-il.. 3.

C. V. M->: I.jC. B. .11 It.

7, li„ll„i,i„ V. Kimi {I8;i7), 7 li. J.

C. P. C : 4 Wma. X. C. lO.O.
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;

Pam III. defi>«ling the contract (^). Upon th<« nidu- priuciplo policitv of

inHuraiH ' oonUininK tiio condition that tlif in^uriHl Hhuii furninh

to the inHiirorH auch evidonco or infoi nuitioii its thcv niav tliiiik

nivt«yary to establish the claim aro ion irutnl to inrnii NUch uvi-

dt>nvc only an the in<turi"^ niav rcu.'^onably, uiid not unruaHonuhlv

and capriciouslv requir»^ (»i). So with diH>iN of (fmiKnuiont for

the boni'lit of crwiilors. r't|uirii! the creditors to vorify thoir

debu by micli ovidcrm' as tlii tiuslw chilli think II' « A i

agn-omi-nt. to tak*- a Ii'a.st' 'j)rovid(Hj the tcrtn^ of tho draft it-aw!

aro roiiaoniiblo in our (•^tiniutidii " wu-* hi'ld to k*avii tli trrnitt

open to furth*'r no^'otiiiiion or to ' ali-olutu n'fuHal '"'. --Wliero

goods arc delivered 'on upproviil or "for »ah' or return" or

on like torins. thero in a salo conJitionul updii thi- approval of

the biiyii, wiiich is concluded by nut n^turiiiii^' tln' fiimU within

the time appointed, or if no certain time in i(|>i>ointeil. within a

time reasonably ulficient for approval: ami anonlinu'ly if tho

gwxN perish before appmval there is no sale. an<l I lie Iiwm falht

upon I lie seller (;>).

A eovenniit or eomlition iti a lou.s' that the lessee nIiiiII not

awign without tho consi'nt of tho lessor, "such consent not being

arbitrarily withheld," does not import any covenant l>\ the |. >rior

not to witiihold his consent arbitrarily; but if he dites bo. the

lesBOc may assign without it(q). When a leswv has eont riieted

to H'll and assign his lease it is his duty to obtain the eoiment of

tho landlord (r' ; but where a le&see contracted to wll and assign

tho lease ''subjtx!t to the landlord's approval.'' it was held that

the purchaser eould not enforce the assigninenl :igaiiist the R'fusal

of the landlord to ai)(>r'>vt '8\ And iiinler a similar covenant

an assignment without Ofking tho lautll^)l(^^ consent, though to

an unobjwtionabie assignee, was held to be a breach of the cove-

nant (r. It is an unreasonable ground for refusal that the lessor

Cuuditiuii

U^THitlHt

without
• '•iiM-nt,

lili

1

(/I Amlieiov. Il.ljiflfi 1N.'>7,, 'J C. n.

N. 8. TT'.i; St,„lha,U v. /,.. (ISIVJ , ;i2

L. J. y. li. ;.'); 3 B. it 8. ,it;i.

(»«) llntitiistittt V. Atriitintiil hrulh

limr. (ISIJl), 31 L. .J. Q. B. 17 ; 1 B. A;

S. IH-i.

(>i) Culti V. Tiiiiiir \\M(,), 3.) L. J.

C. P. 109 ; L. K. 1 C. P. 373.
In- ir.lau- V. Itrtlhtad 18hO), 4'.l L. J.

C. .)3».

(//, Sale iif (iwKls Alt. 1S'J3. s. IS ;

h'i>i:hii',. V. Alln,h„iiimili 'IH'.ii;
, tji". L.J.

Q. 8. M'J: (IS97 1 Q. B. ::ol. S,f
\fniirr V. ii,n (lyoCi, ".> L. J. K. B.

tU(i: I'JOi!, i K. H. .'74.

i'./) Triliuir V. Uiijfie iIS74). 43 L. J.

K.X. if. ; L. K. » Ex. l.)l ; //y* v.

H«ivA/, (ls77),47 L. J. Kx I'JI ; 3 ¥.x.

D. 7- : 'V""* V. Iliiltnr Piiifttrhf itnd Jmt.
.S(K. (issu , .)() L. J. V. 77 : l« Cli. I).

.•!87; //.'('< V. UmiiiliUuii (IS»H), 65 L. J.

Q. B. ..7«; (ISDfi 2 Q. B. 241.

()) M,m,i, v. loiilrr 181(i),7Tauut. !».

Sve I.Mfkni v. .V«</). (1N().'.,. II \v». 17".

«) LilimtiHii V. M-Arlliiir (1S68), 37

L. J. C. 112.1 ; L. R. 3 Ch. 4'Ji:..

il'; l.iiroir V. /««".« (1890), 60 L.J.
Q. I!. I7;i; (1891) 1 Q. B. 417.
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wwlieh to buy tlio lcu»o hiimt'lf '»; ; but u iffiisul on rlu- Krouiid <-««*» "•

tliat a public body in about to buy tb<> iii-oporty (iiuIit coiiipul-

Bui y powi-n IB roftHonablu (x)

.

A promiw nmv Ik? inudo conditional upon u voluntary lu't of u l'r«ml«.

.
' , ,1 • !•.• I .1 > >i f>iulllli>n»l

third party, a» u poliry of liru inMuramc londitionwl that llu« u|«,„wiiiu(

minislpr of tlio paritih uhould give a wrtiliratf an to tla- cbaractt-r "•'••'' l^^y.

of tbf uMiured and thu fmnd fide nature of the losn; undt-r which

it waK held that tho assurod could not rcrovrr without hucIi n-r-

tilicatc, howuvor unrcaeonubly nfusod i »/ . An aKrtx'Uifnt to

purt'haM' certain land, if the vt'ntlor Nliould buy it of a third

party, (nates no binding contnttt until thr vi-mlor i» bouml to

the thini party ,ci. An ajfrt-fnii iit bitwifu two purtiii* tliwt "W

of thcni sliould take a loaio from ii third party brcoine» bimliiiif

if the latter consonta to grant u lease upon rea»oinil)lo

terms (a) .

I'non a Bale of land at a valuation to be nwde by persons BuUnt
. , ... !• 1 . 1 .1 I

vulimtioii-

uaniiHl, tiie valuation is a condition preec;lent, and tlu> pureliast'f

cannot be cbargi>d unless a valuation i^ innde according to the

contract; but upon an agreement to »ell at a fair valuation, no

particular meaim of ascertaining the value being indicated, the

court may direct the mode of valuation '7>,. If the appointed

valuer is willing to undertake tiie valuation, tiie court will com-

pel the vendor to allow him to enter and make the valuation, in

order to com[>el specilic performanw {e\ - So upon an agree-

ment to buy goods at a valuation, there i» no sale unless a valu.i-

tion is made according to the agreenunt; but if after failure

of the valuation the buyer retains the goixls, he inuy be liable

upon a new contract aiising from his acceptance of the executed

consideration (dl.—A ."'le of land "subject to approval of title .Salr cm

by purchasers solicitor, is in terms comlitional upon tlie ap- „},itie.

|>roval of the solicitor; but it is hold that this ai)pioval must be

exercised bond fide and upon reasonable ami legal grounds; and

(«) Ualeiy. finiiMwu 1896;. •>/> L. J.

y. B. .'iTS: (isttt;; i Q. B. 211.

(j Tirlvif V. Jl,i/,je '1S74), 43 L. J.

Kx. a.'i: L K. U Kx. l.)l.

y) WuiKlfy V. tri««l (179li\ T. R.

710.

(: »'»/«(-« V. />«/.« (1887 ,
'ili L. J. C.

S.55 : .34 fh. D. -iti'.l.

(«) Fwirr M.ni„.kr 1888),57L.J. C.

871 : M Ch. I). i:til.

(*) MilHfx V. Grry (1807), 14 Ve«. 400:

.U:,iy,i,l V. MiluiilH (is.ia . fl 1... .1. C.

8U7: :t l)e <1. M. A; U. H ; Fifth v.

MMini H-i. il87.->, 44 L. .1. C. :il:i;

L. R. •-Ml Kii. 100.

,1 .1/or<r V. Mtf'l (18J1). 6 Madd.
JtJ; ,S>i,itli V. /''/.»« (1S7.5 . 44 L. .1. (J.

(.l;i; L. R. JO Vji. .Ml.

di TIihimJIv. llulhuiiii (1837 . ti L.J.

Kx. -J.'..');
•-' M. & \V. 7H0: il„iW v.

in.i,„i,. i8.)0 . n L. .1. c. p. -.'s:

;

18 C. B. 7G.">.

I I
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Work i)M)-

able u|Kjii

ifrtifiiiite cf

third party

Part III. tliPieforo (loos not entitle the purchaser to uiiy othtr title than

that regarded as !*atisfactory by the court (f .

In buildinj; contracts with the condition that the architect oi'

engineer shall give his certiticato of the work done and of the

sum due, no claiui can be made for payment under the contract

unli«s the eertilieate be given (/); though the architect or en-

gineer unreasonably and wrongfully refuses to give such cer-

tificate (/y~ : but the eertilieate of the architect or enginetn- may

be subject to review, in which case it will not be conclusive (/j).

If he negligently eeililies for a le*s or larger sum than is due

there is no right of action against him (« ; and his personal in-

terest in the work, as being a shareholder in the works of a com-

pany, is no bar to his acting (fc). But if the architect refuses

to certify in collusion with and by the procurement of the em-

ployer, ail action will lie against both th(> employer and the

arciiitecl for the fraudulent collusion (/)• There is no claim in

etpiity for work done upon the mere ground of refusal of the

eertilieate. unles- there is fraud or misconduct or collusion on

the part of the architect in refusing it (?M . Where the architect

was undi'i an agre.iiient to the employ( r that the works should

not exceed a certain sum, which was concialel from the builder,

it was held to be so far a fraud upon the latti'r. as to discharge

the condition and to entitle him to recover for the work dono

notwithstanding the r(>fusal of a eertilieate '« .- Upon the same

principle, if a building contract is made determinable upon de-

fault in the builder, to bo decided upon by the architect, the

architect's eertilieate is conclusive (f/; and so the liability for

extras ma\ be made to depend upon written orders of the a-chi-

tcct';;;. \nd where a builder undertakes to complete works

((; 7,'(.»» \.Jloiiiih:\h:iy,' L.J. H- B.

in<) << A. i K. '.i'.ni : lliiilsi,,, V. lUiek

(IsTsn 47 L. J. C. 247 : 7 Ch. I). OS;s

:

Kmli,- V. AiMiMi (1S^J , rfi I,. J. C. SO.

if) Miliirr V. I-,' III IS'ill, 2(1 L. ,1.

E.x!i''S: ii Kx. H'J'.i : <ii-iif(„ii v. ta-^tu-u

fu. Hii. (IS.ilij, S Kx. ij!t!i.

(i/)' Cliirie V. Il'iil^'fii .1811.'), oi L. .1.

C. P. 148; 18 C. «. N. S. 278.

;/; RiihiftfiW. liuru i'f'tniin-s. JH'Ul, :i9

L.J. C. P. 12y: L. K. S e. p. 3111;

IMiiiH V. ^W(A<)(/ (19(14 , 74 L. J. K. H.

167; {l!l05j I K. B. 204.

(i Sl'ini^oii V. WiilsuK {1879), 48 L. J.

C. r. 318 ; 4 C. P. 1). 148 ; Vhiiiiibrrn v.

0:Mll,or,j, l'.l(>l), 70 L. J. Q. B. 482 ;

(UiiJIi 1 <i B. 1124.

Xl Jt'iMirr V. <J. »'. Hi/. 18.54), '>

H. L. C. 72.

/} Jhillnlmii/ V. !>' ilSli'i . 32 L. J.

Kx. 177; 2 H. & C. 42; LuMmtk v.

/i«,r«/M1877\ 4CL. J. C. P. 7!i8.

/»; M-Inli,>h V. C. //'. A'v. (18.->n). I'.l

L. y. C. 374 ; 2 Mar. & G. 74 ; Sett v.

/./I, (/-'«/ (18.i8\ 28 L. J. «-'. 23(1 ; 3 De
a. i- J. 334.

(//) Kniip V. «(,« (18.-)8), 1 Gilf 258;

Kimhn-loi V. hick (1871), 41 L. J. C. 38 ;

L. K. 13E(i. 1.

'ii) Jlobirl' V. JlHti/ Cinii mrs. (1S70). 39

L. .1. C. P. 12a; L. R. .5 C. P. 310;

Ifndmorth v. Smith (1871;. 40 L. J.

Q. B. 118; L. R. 6Q. B. 332.

>) L'tmpi'l! ¥. r.ill, r':-mj Viiinn (184i>),
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aeeoi-ding to the older >£ an architect within u given time, the <'ini". H.

order is conclusive as to the possibility of completing them, and

he is liable for delay {q); but, where the delay i?* oicaHioned by

additional works orderiKl by the buildiii<! owner, he cannot

rwover penalties for the delay unless the builder has agreed to

complete the whole including the additional works by the spcci-

liinl date(/'). The aj)pointnient of a surveyor is a condition

precedent to the liability of the builder to unilei'tiike building

operations according (o his covenant to build .s. A cetiili- Certificate i;i

cate of an areiiitecl does not necessarily import a eertitieaie in
"'''*'"*'•

writing; a verbal eertilicate will satisfy the coiulition between

the parties, unless they have expressh sfipulaii'd for a written

certificate t ; nor did the mere want of writing give ground for

relief in equity ^«;. The submission of work and payment under

a contract to the cerliKcate of a third party is not an arbitration;

it cannot be revoked; nor can it be made a rule of court; nor is

the eertilicate an award, or liable to b.' examined as sueii(T).

A contract for the transfer of simres in a company may be Transfer <if

conditional upon the approval of the transfere- by the director.^:
Jo'J,'j!p^"^f'''

tiiere is no inherent jiower in the directors to this effect, and of dhei^toni

unless tliey are so authorised by the constitution of the company

they cannot refuse to register a bond fide transfer of siiares (//).

According to the rules of tiie Stock Exchange it is presunip-

iively tiie duty of the transferee to proiure hi^ ii'gistration as

shareholder; and there is no undertaking l)y the seller tiiat the

company shall aeei'pt the transferee (^). It is the duty of the

transferor, even where lie ha-i exeuiti^l a transfer with a blank

for the name of the transferee, to do nothing which will hinder

or prevent the transferee from obtaining registration of the

transfer u/). If a buyer fails or neglects to obtain legistration.

!

18 L. J. Ex. 2S-.' : 3 Kx. -JSS : lUudl v.

IhiideUa {\'i>c.) (18621, 32 L. .J. C. P.
6S ; 13 C. B. N. S. 149 ; 7//«,»;.. Sniphm-
Cu. V. MeF.lroij (ISTS', 3 Ap. (a. I041I.

7) ./.)//»< V. St. ju/iii'f r„ii. ;i87(i;, 4)
1.. J. ti. B. 80: L. H. (iQ. B. ll.V

ir) Ihdl V. f/inr!nii {WJ'i), Ii6 L. J.

Q. B. 4"; (1897) 1 Q. B. 562.

(..) Ifiiiil V. JIMop (1853), 22 L. J.

Ex. 337; 8 Ex. (!7o.

{!] ItohrU V. Ifatkiiif (IStJSi, 32 L. J.

C. P. 291; 14 C. B. N. S. 59i. .See

(Joidyrr v. Weymouth {Corp.), 3.') L. J.

U. P. 12.

(«) Kirk V. Bromltij Union 1848), 17
L. 3. C. 127 ; 2 Phill. 640.

[j-) Milh V. Bnilni 186)
, 32 L. J.

Ex. 179 ; 2 H. & (.'. 36 ; ir,iil»i„rth v.

Smith (1871 ,41) L. .1. Q. B. US ; L. R.
(•> Q. B. .•132. See Sharpfr v. .S '« /'-/iifc

It'/. (1ST3 . L. R. S Cli. 597.

'(v) III- CoiiliKtil C/iiiit) Co. (189.5), «l
L. J. C. 719 : (1895) 2 Ch. 404 ; Snttou

V. EiiffliJt .< fol. Piodiur o. (1902), 71
L.J. C. 08.->

; (l!)12;2»,'h. 502 : .)/<iii,mril

V. 'V,»f, Kent. Coll. r rp. 19031, 72L. J.

K. B. G81 ; (1903) 2 K. B. 121.

(:) Loiiilon Foiindnt,' .Isn. v. Clarke

{1888 , 57 I-. J. Q. B. 291 ; 20 Q. B. D.
576.

(rt) lUopf, V. Ihrtt fl906), 75 ' .T. C.
2."i3; (1006) 1 Ch. 549.
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I'reHent i!i'bl».

PawIII. the Bellcr remains liable to the company; but if there is a valid

contract of sale, the seller may com.pel the buyer to do nil in his

power to obtain registration of the transfer, and until registra-

tion, it is the duty of the buyer to indemnify the seller against

all liability in respect of the 8liare9(ft).

PrnmUeroi- A promise may be conditional upon a request or demand of i)er-

'J''j|*«{ "r«" foi inanee; which must then be proved in an action foi' a breach '/•)

.

A present debt of a certain amount, as for money lent, or for

goods sold and deliveie.l or . ou a contract implied in law, is

payable without demani; 'a reijuest for the payment of a debt

is quite immaterial, unless the parties to the contract have stipu-

latt>d that it shall bo made; if they have not, the law requires

no notice or rojuest; but the debtor is bound to find out the

creditor and pay him the debt when due" (d). So it is the

duty of excLutors to pay debts of the testator without demand iV).

A bond conditioned simply for the payment of money requires

no demand, and non-payment is a breach of the condition; but

if the condition is for payment on demand, there is no breach

until a demand is made /;. If a warrant of attorney be given

for i.ayment of money on demand, no proaeodings can be taken

under it without demand ji). In the case of a debt of uncertain

amount to be ascertained by reference to matters better known

to the creditor than tiie debtor, a demand of the amount must

be made before it can b- considered due, Iwcause tlie debtor

cannot otlierwise know the amount (A). Money payabl." on de-

mand is not payable at a " stipulatel time," so as to satisfy the

requirements of the Bills of Sale Acts(j). Tlie contract of a

factor or agent, receiving money for his principal, is ti account

on demand, and a demand is necessary in order to charge liini in

an action for not accounting iji).- So upon a bailment of goods

for safe custody a demand is necessary to charge the biiile^ with

(/) Carltr v. Ring (ISl:}), :t C«mj).

43J; Gikba v. S;iilhivii (1H31). S H- >^'

A4. 911.

(q) Xirhol/v. Ilioii/,;/ (IS21), 2 h.: ic

B. 4U4.

(A) hiowii v. a. i:. loi. (istt), 46

L. J. M. C. iU ; 2 Q. B. U. 40G.

(i) Ilrlhifiiiiiliin V. (Iitjuiif 1S84), >:!

L. J. Q. B. 576 ; 13 Q. B. D. 789.

(k) I'li/j/iaiiiv. ;(<Wrfic<(lS09), 1 Taunt.

.')72; iHiiiir V. Iluikitiihnw {IS67,, L R.

2Ch. 491.

CiiiitrHcts

to itccuunt

on (lcmiin'1.

/,) Jl'ifniie V. Ptiee {1849), 3 Do U. &
Sm. 310; loriiit/ v. Darn IsSCij, .))

I. J. C. 725 ; «2 Ch. D. OiS. Se; Owe
V. I'liiiie 1SU9), 38 L. J. C. ••'i: h. R.

4Cli. 441.

(<•) llirk» V. Trippel (1{>G6,, 1 Wma.
Saund. 33. See Order XIX., r. 14.

(rf) Parkp, B., U'allOH v. Maxtnll

1844), 14 L. J. Ex. 54 ; 13 M. & W.
4d8

M Re lliieh (1884), 51 L. .1. C. 119 ;

27 Ch. D. 662.



THE PROMISE. 46a

ro-delivery; thouj;li ho may bo charged with a wrongful con- l'h*p. 11

version of the goods, or with the proceinls of a wrongful convcr-

sion, immediately und without demand (l).

Parties primarily liable on mercantile instruments, us the riiiBBiul

acceptor of a bill or the maker of a note, are bound to jmy ihe ""'•'"

holder when the iiistrunient becomes due, without presentment or

demand. ' When a jnuty accepts a negoti ible bill, he binds him-

self to pay tlie amount without noticLto whomsoever inayhappc.i

to be the hoidci', and on the precise day wiion it l)ecoinos due " (m)

.

Notice of indoi-seinent is not necessary (n). But if such instru-

ments an- made specially payable at a particular place only, i)re-

sentment lor payment at that place is necessary (o) . A pro-

missory note expressed to bo payable on demand is a present debt,

payable without any demand (p). A bill or note payr.ble at a

certain time after demand is not due and payable until a demand

lias been made and the time has elapsed (g).

A promise may be conditional upon notice of some event being

given to th(! promisee; which must hi^ given accordingly before

an action can 1m> maintained for a breach. A promise conditional

upon the iiai)peniiig of some event dooi not furtiier import the

condition of Ir ii:. '^jtiee of that event, unles; expressly stipu-

lalwl for: but ..i son > ta-ics it is necessarily implied from the

nature of liie transaction that notice should be given. Tiie

general rtde is stated to be, that " where a party stipulates to do a

certain thing in a certain speciiic event which may become known

to him, or with which he can make himself acijuainted, he i;

not entitled to any notice, unless he stipulates for it; but when

it is to do a liiin<.i: wiiieii lies within the peculiar kno\vI"dge of

the opposite party, tiien notice ought to bj given him" (/•). If

the matter doe< not lie more properly in the knowledge of on •

PnimiKo
< (inditioiiai

npnii iin'ifT.

(r inikimonv. r.nVvil871\ 40 L. J.

C. r. Ul ; I,. K. 6 C. P. 201!. See
MU'er r. /W/ (ISUOj, CO L. .1 . Q. B. 40t ;

(ISUl) 1 Q. B. 4i^S.

(/«) Bills of F-"''Ui«e Act, IS8.',

H8. 52, .it, 87
Tiimbniii/e (1837
& W. "

-ke, B., Piio'e 1

J. Ex : M.

Ji.im fIS.iS). 28 L. J. Q. B. 37 : 1 E. &
E. .">«.

Ip) Xoitoii V. i:!/iiiii 'IS.T', G L. J.

Ex. 121: 2 M. & W. 4(il; MfiW'ii v.

M«rnlh (I8(>0). 21) L. J. Ex. 377 : .I It.

k N. 8i:! ; Rr Cenrge (1890;, 5U L. .1. C.
709: 4t Ch. D. 627.

(yi Jif Iluthirfuid (1880), 49 L. J. C.

(«) Hcymhh v. Daiiia (1796), 1 B. & P. 654 ; 14 Ch. D. 687

62-1. (r) AbinKcr, C. B., VijKe v. Ifalefe'il

{n) Bills of Exchange Act, 1882, (1840). 9 L. J. Ex. 274 ; « M. & W
». 19, 52. 87: GM v. JMhe {I8;i2l 452 : affd. 7 M. & W. 126 ; ]fakin v.

1 L. J. Ex. 87 ; 8 Bing. 214 ; Saul v. fTdtkii

L. R. 6 Ex. 2>.

(1870), 40 L. J. Ex. 33

rfif
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I'AkTUI. of the parties than the other, as whore it is some »<-t of a third
~

party, notice is not requisite («). Tlie like rule api.iies witli an

obligation under a statute to b;« peri'oriiu'd for the benotit of

another (<)—Where a buyr promised to pay for barley as much

as the seller sold it for to any other man: the seller was held

bound to give notice of the price to tli • l)uyer before he could

charge him with puyiuont («); and a coveniint to supply sleepers

to a railway company "as and when, and in sucii (piantities, and

in sucli manner u!< the engineer of the company " should direct in

writing, was lield to import that the covenantor wu-* entitlid to

the specified notice (x). Where a per<on covenanttid not to do

anything whereby an insurance to be effected on his life by

another person should be avoided or pr-judiceJ, it was held that

he was not bound by the covenant until he had notiot^ of the

policy, the conditions of which he wa< to observe (y). A vendor

of land, who had covenanted to deduce a good title and pro-

duce the deeds on a certain day at one of three places mentioned,

was held bound to give notice of the place to the purchaser (i)

.

A covenant in a lease by the lessor to keep in repair the demised

premises is implietUy conditional upon notice of want of repair;

but a covenant by the lessor to put the |)ninises in repair ivquircs

no notice (n). Where a debtor promis(>d to pay his debt when h<

was able, it was held that the liability was complet(> as soon as he

became of ability, without any implied condition to give notic>

to his creditor (h).

The contract of the drawer or indorser of a bill or note, as

surety for the acceptor or maker, is by tlic law merchant subject

to the condition of true presentment for [)aymeiit and due notice

of dishonour: such notice of dishonour to be given within a

reasonable tini(> depending upon the circumstances of the case >).

Not ill of

(linhuniMir of

bills hikI

iiotcc.

(«) Cullri- V. Stiiillierii \l6itT;, 1 Wm».
Sauiiil. 135, n. ('J, : Jhitiflen v. IInni:lge

;1G:o), I WmK. Sauiiil. IM, n. !.'>);

r),i,i>im V. Wieiich (1S19), 18 I-. J. Ex.

229; 3 Ex. 559.

_ (I) I. 4 S. W. Tty. V. Floxrrr (1875),

45 L. .T. C. P. 51 ; 1 O. P. D. 77.

'«) IleiiHinf'a roue (1617 , Cn). Jar.

4i-2 ; L. R. 6 Ex. 21", n. [I).

(J-) G. y. Rif. V. Ifarrimn '1852), 22

L. .1. C. P. 49': 12 C. B. 576.

ill) (•«.«« V. U'al'/itM (1840), 9 L. ,1.

K«. 274 ; 6 M. & W. 442 ; alfd. 7 M. 4
W. 12C.

(;) RippiHjhall v. I.lmj.l (1833,, 5 B. &
Ad. 742.

(n) Cuwiiril V. (Iniiwij (18{;6 , 36 L. J.

C. P. 1 ; L. K. 2 C. P. 153: Slum-ltexltr

Wartho'ne Co. v. farr (1880), 49 L. J.

C. P. 809; 5C. P. D. .507.

(A) H;,fnii\ 7AmK< (K«n') (1812), 11

L. J. Q. B. 87 : 2 Q. B. 757.

(e) Bills of Exchantre Act. 1882,

S9. 45—50. SiK? fiiip. Ilk. nf Vnnaihis.

Rk. of Hamilton (1902), 72 h. J. P. C. I :

'1903) A. C. 49 ; Tin- Klmnlh (1901), 73

L. J. P. 104; (1901 P. 319.
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All iiiforinal iiotiix' is HulKoiont, it is only lu'ctissarv that the c'lur. II.

|iHity entitij-d to notice is inforineil that thi; bill hun boen iliil\

liri'seutct! and dishonourixl, and that hts is lookci to for pay-

ment (d). Hut it' tlio drawor or indorsur has in fact no rctuudy

over ajfuinst the aL'cei>tor or other party to the bill, the rule ib

txtu8»Hl; an in the ease of a bill accepted for his acconiinodation,

u|ion which notwithstanding his apparent position on the bill

he Ik primarily liable and notice of dishonour is excust>d (f)

•

And tilt; condition of notice of disiionour does not apply to the

ciisc of II surety who ffuarantces the due payment of a bill or note

witlioui making himself a party to the instrument: upon such

u "guarantee hi; is liable absolutely u|>on dishonoiu' of the bill

without any notice or demand, unless he expressly stipulates for

it(/;.

In contrB'is of guarantee there is no in;j)li(Ml condition that Ouamiitees.

ii(iti(^e shal' ' f^fiven to the surety of tlu default of the debtor:

nor that . aemand shall be made upon the principal debtor, where

such demand is not necessary to charge the <lebtor himself (»/ :

as in the above case of a guarantee of a bill or note ^h '. But it

may be made an expreas stipulation that the creditor shiill demand

the debt of the principal, and also give notice of his default, as

a condition of charging the surety ' i). -In contracts of indemnity ludtmnitiog.

no notice of the loss or damage is in general re(|uired: unless it

has been expressly so stipulated k ; but giving notice of the

cliiim which is the subject of indenmity, by affording to the

party indemnifying thi^ opportunity of admitting or di'fending

it. may have the etfect of precluding him from afterwards dis-

puting that it was properly admitted, or properly defended or

compromised, and of thereby rendering him ehai'gcablc with the

eost.s [I).

In policies of marine insurance there is in general no condition Insurance.

('/ Milnilfe V. IMianhmi ;lS.)-i\ U
C. B. Kill."

((•; Billsof Exi'lmnt'o Art. ISS'i. »s. 'JS,

50 ; llirkfiilikr V. Ilo'hwni (17st> . 1 T. R.
40.i : 2 .Sm. L. C. i^O

( f) iraltoii V. .I/««ff// 1844), 14 L. J.

Ex. .H: 13 M. i- W. 4Vi; Cntrr v.

ir/„ie (1SS4), r>» L..I.C. l:tS; '.'SCh.!).

tiOO.

(fi) Jiul. V. F,„r '1S17), « M. &.S. \n :

/•I'rtV. Kirl.luini (\mi\ 34 L. J. Ex.
35 : 3 H. \- C. '37.

(Ii, U'lilUit V. Miistull ;1S44;, 14 L. .T.

I..

Ex. .'•»: 13 M. & \V. 452: r„rU;- v.

H'Ai/<' (1SS41, 5J L. .T. V. 13S: 25 Cli.

D. 0(i<-..

(i) Sickl'im.r v. T/iixtl,t,.ii ,'1S171, 6
M. & S. '.» ; Liwrnice v. inilmt/n/ (lK('r>),

31 L. .T. C. P. 143; U (.'. B. \. S. 799.

(/; Ciil/n-v. Soiithnii (161)7). 1 Wins
Smind. 13;.

{I) HuIIit, .1., Jlli/tirtil Y. Snff :i:H'.

3 T. R. 377 ; MellUh. L. .!., /'„,/.'>

I.r,,;.. (1873), 43 L. J. C. '^31
: L. R. o

Ch. 105S.

H H
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i
1

PA«Tir!. tlint tho a»«siir.vl shall pivo notioi- of t.li(> loss; tho damajri' "i' l"»-'

of a ship hv porils of tho 8i«a hcin;,' a fact as muih within tin'

kiiowloflgc of ono party as of the otlnu- (m). '' However inoon-

vi-iiiciit it limy ho to an iindcrwriti-r not to rofeivi< caily notici' of a

loss, fhi' assured is under no obliijation to jjive it. A notice of

ahandonnient must he jjiven within ii ii'asoniible time; hut notice

of loss is no part of the contract, express or implied. If tho

iiuderwritcr wishes to have notice of ii loss, he tniist stipulate for it

in the policy '

(n). Noticeof ahandonnenl is necessary forelnini-

inir a constructive total loss, when an actual total loss cannot he

|)roved o): and such notice must h(> jjiven to tho underwriter as

soon as the assured has obtained sulhcient information to eniihle

him to make his election (p). But upon a constructive total lo^s,

notice of abandonment need not be piven to the underwriters ct a

policy of re-insurance (7) .—In |)olieie8 of insurance against lire

it is commonly stipulated that the assured shall give notice and

deliver particulars of the loss within a limited time, as a condition

precedent to his claim on the policy r).- In a policy of insur-

ance against death or injury by accident, providing for notice

of an accident to be given within a certain time, it was hehl that

the notice was not a condition precedi-nt to the claim, unless niiide

so in express terms («).

Coustrnutiou
ut contractR

ax'to con-
Uition*.

In contracts containing executory considerations or mutuiil

promises, the obligation of tho one promise may bo (piite inde-

pendent of tho performance of the other. But it may appear uiion

the construction of the mutual promises, or from the connection of

their matter, that the obligation of the one promise is expressly or

impliedly conditional upon the due |)erformance of the other: in

which case the jn-omises are not only mutual hut alsodepcnd(>nt /"*.

Hence it is said, " tiiere are thre(> kinds of covenants: 1. Sueli as

I

m
,„\ r>mi>M V. n'roiil, fI849). 18 L. J.

Kx. •-'.'!); 3 Ex. 359.

" I.u»h, .1.. mtrrv. Rniiki)! (If^'O),

Wl, .T. C. P. 147: L. R. .'if'. P. 341.

'/ Marine Insumiico Act, 1916, sn.

.'i7, (10. 81; rUmifg v. Smith (\^;H). 1

H. I.. C. 513 : Triw/er v. Thamei mid

Mrfvif Inter. (1S98\ 67 L. J. Q. B. 666 ;

(lS9Hi 2Q. B. 114.

(
^1 Marine Insurance Act, 1906, b.

(,>: Kallenbaeh v. .Vff. /r«rie ( 1 878), 48

L. J. C. P. 9 ; 3 C. P. D. 467.

ij] Marine Iiiiiiirance Act. K/OG, s.

fi'J 1 9 ; I'zitlH V Doatoii Maiiiii Invr.

(18H.) . .-.4 L. .1. Q. B. 142 : 15 Q. H. I).

11.

I.) llnprry. I.inilmi (IS.W). 'JS I,. .1.

Q B. 26(1 ; IIMle v. Xiitiiniil Fnr ,i,„l

Mdiiiie liiH-e. of X. /.. 1896), (J.'i I.. .T.

V. C. 24 ; (1896) A. C. 372.

(.«) StoHeham v. Ocfati It>l. and >!iii.

Ace. l,i>ee. (1887), 19 Q. B. D. 237. See

7^!" I'i'lemmi ' Ikp^'ilanet, l.ld. mid f.ifi

mid Hittlth Ai-nff. (1907), 76 L. J. K. B.

80".
: (1907) 2 K. B. 798.

(() Sre rmtf, [1. C.
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air cullcl iiiiitiiiil iiikI iiidi imhiIchi. wlicio litliin' paiiv nun i

iliimujjfs I'loiii lilt) otiicr for tin- injiirv lie may Imvo rccciM'

liroacli ofllio covciiiuits in liis ruvKiir, itnd wlurc it ii

I l>

till- (Icfcmliint to aili'm! n liri'uih <il" tl

ilainliil. ,'. Tlicr

is no cxciisi' I'.d-

10 t'ovrniiiilK on the |)iitt of (In-

t'MAI'. II.

Itid(>|M'ti(leiii

uoTcnanl*.

I' arr ('o\(<niint'< xNliidi an- cinijitio (I .!--

idcnl, n wliicli till' |>t'rl'oriiiaiii'o of one iIoimmhIs on llio [n'utv

IH'ifornmni!!' of anDllicr, ami tinnfoic, till tliis |iiii.r condi-

tion if* pcrfornicd. t'u- oljiri' paHv is not lialilc to an aclion on

lJep<'ii(lt'Ut

(oreirnDtn.

IIS covenant. ;». Tl ii'i'c is aliti a third snt of c ivc nant8. which
ar

in

I' niiiliiil foiidilioii> to III' |.,'i roinic'd iil the wiine time !lll(

(-'oncurreiit

rOTCUailts.

till if

tli<

part \ was ieiil\, and oll'cred to porfonn hi

part, and the olher neir|,.cted, or refill- 1, to pcrforni his. he

who was ready and ollered has fiillilled his entrayement, mid m.iv

maintain an action for the default of the other: though it is

not certain llial either i> ohliyrd In do the lirsl ad. .\lid the

p'licral rule of (jiinstruction is: 'Tiiat the (h-iiendenc or iiide-

jiciidcnre of covenants is to he coilcctod from the evident 8"iis • mid
nieaninj^ of the parties, and however transposed tho.v may he in the

deed.thcii precedeiuy nuist depend on liie order of lime in which

tiio intent of the Iran action reijiiires their performance" «).-

" If a day he a|>poiiiled for pa\ meiit of money, or part of it, or for

iloinjr aiiv oilier ael, and the day is to happen, or max happen,

hefore the tliini; which is the eonsiih'ialion of the mom-y, or olher

iicl, is to he perfiu'iiied, an aclion may lie hroiijrht for the nione\

.

or for not doiny sue!, other a't hefore performance; for it appears

that the parly relied upon his rei ly and did lot intend t'l make
the ])erforiiianci'

''•
'on precedent : and so it is where' ici lime

is lixed for perf ^ that which is l!ii' eonsidi'iat i >ii of tlie

money or olhei I'.ul when a day is appointed fir the

payment of mo; .1 1 t'le day is to Inijipeii all"r the tliiny

which is the cons, ,< 1,1, ion oi' the money, ite., is to h • performed,

no action can lie iiiainlaiiied for the money, i<;c., liefore perform-

niice '
//;. "Where two ads are to he (hnie at the same time,

as when \ . covcn.inls to convey an estate to IJ. on such a day, and
ill consideration tliereof H. covenants to pay \. a sum of money
on the same dav. neither can maintain an adion without s'lowiny

Cdiistructiuii

rehiilting

from timo of

pirf'irmaiic'o.

\iii MiiusKi-W, ('. .1., Kiiiiinluii V. /*.(»-

tun (1773), dtod 1 Dicifr. il,S!l.

{<) I'orJiiijr V. I'li'e (Ifll)".!), I Wms.
Saiind. 5')1," rule 1; n'nrkiiiiii). i'lu It H

(:: V. /./.,./'/ ltrn:,l,„„ ll!OS), 77 I.. .1.

K Ii. ;».)!: i9(is t K. H. <i(is.

\ii' rorita.1,- V. Ciile Hifill). 1 Wms.
Pn-iTi(t. ."i.VJ. rule 'J; l;,l,,-s v. ')/,•>

IGTl, i Wm-i. .S:iuii(l. 74^', n. (2;.

H H '2
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l'*KTltl.

CuiMiructiuii

u|ioii the

mutter of

mtual

Kx|iriK>

Ntipiilatiun

for condition

lircocdent.

pprfornmnoo of m- un oiler to initonii liiw |mrt. tlioimli it i» not

ufi-tain which of thnii i» oMIk'''! to ilo tin' liitl int. iiixl this par-

tirulai'l.\ applies to all nmi* «f nulrit j).

But the coiwtiurtion muiniv <ii'pciuU upon the nuitti'r of thi'

mutual covtMiantu or pronii»«t. " Whon two (M-vcnantu in a <li><'d

havn no lolation to carli othor, the iiun-porfoiinun<'<> of the one

could not 1)0 pleaded in bar to un ait ion hrougiit for tiie lircach of

another: for this plain nawin anion^Ht others, tliat tlie dauniKes

sustained hv a hreauh of on<^ suoh eoviniint may not Im- at all

adeipiute to tiie damages sustained hv the breach of the other ^n).

And "when from tlio consideration of the wholo iimtruniont it is

clear that the one party relied upon hin remedy, and not upon tlie

performance by the other, suoh performance is not a conditi.ii

precedent '

(fc).
—"When mutual covenants go to the wholo con-

sideration on lK)th sides they an- mutual conditions, the one

precedent to the other; but where a covenant goes only to a part

of the consideration, and a brea. of such covenant may Ix' paid

for in damages, it is an indej)endent covenant, and not a condition

precedent '

(e). And " where both parties have agreed that some-

thing shall be done, whicii cannot etleotually be done unless Imtii

concur in doing it, the construction of thi- contract is that each

agrees to do all that is necessarv to In- dour on his part for

the carrying out of that thing" di.

The above rules ate siuviceable only as general indications of

the intention of the parties; and they yieUl to a contrary intention

clearix ex|)re!-sed. 'Parties may think some matter, apparently

of ver\ little importance, essi-ntial, and if they sutficicntly express

an intention to make the literal fullilment of such a thing a condi-

tion pr'cedent, it will be one; or they may think that ilie perform-

ance of some matter, apimrcntly fif essential importjuwe iind ]>ri»id

forir II condition precedent, i« not really vital and may be com-

pensated for in damages" /'). But "covenants, Ac are to lio

(.-) ronh//> V. l-alf {lfi6U;, 1 Wilis,

.'^iiiiiid. S'li'i, ruli' !>: S/inigin v Ilmil/i

il'iiiii), :.'i L. J. r. C. lO* ; ^I'JO'.i A. I'.

576.

r Wit-, r. .1.. Thmnmy. fn.lmilh-

ilrr ITli. Willi'!*. I'.ll) :
ri,i.,i„- V.

/..,.<•//(/ ;isGO . -.".I L. .T. C. p. l.'):i: 7

C. B.' N. S. .iill : Fiiinii v, .li/lrsjuril

li:.i,/ isxr. •')! I.. J. Q. R. iiii; H
Q. B. I). TH2.

'm .Tirvis. C. .7.. itolirrt^ v. /lirH

'ls.-..;>. .).-, L .1. •' V. 'iSfi; IsC. R. .-iT:).

(., ror<l,ii7<- V. Co'r {1C61>\ 1 Win".

Siiuiiil. .•).')•.'. .Vil, iiilif. :!, 4. S..(. l!;b iIh

V. /(,'// (isn.i . :tl I, .1. ('. 1*. Jll : U
H. L. C. :):i7: li'Uiiii v. dii- isr.v, 4.'>

L. .T. Q. B. ioO; 1 Q. B. I>. is:i;

/'.,«.<»,(/ V. .V/..-r. lS7(i , 1. L. .I <i B.

C21 ; 1 Q. B. n. 110.

'/) Lil. Bliickliiirii. M.icliini V. /'i</

(I^Sl). (i Ap. C-l. •:«(; r.ml V. r„lr,.

imrili (ISTO,. :iil I,. ,T. (i. B. ISH; L. U.
."> y B. •i4t: s,,,,tnm- v. Itifli (lilflir,

7S I, .1. P. ('. 1 4 ; I'.lii'.i) A. C. .i7(;.

f^i /'/, III,-. Ililliiii V. ^'w ilH7.il. 4.'>

L. .1. (i. B. 20'J; 1 Q, ii. 1). is:i ;
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1

W.i

foiiulriiPil to Im' I'illicr l|l'|M||l| ••lit i>v iiiili>|ii<iii lent of ciK h i>tlt<'i'. • map. II.

iinoiilin^' to till' iiiti'iiliiiii mil 1 ini'iininu ol' t II- |)itrlii>N, itml till'

jfiKxl (tfn!*f ol' till' I'dHi': l.ll.l t' •rliiiiciil \voril^» slidiild ffivt • niiv to

«iicb intoiition
"

,/).

Ill eoillriuU for lllf *lli' nl \.iw\. llir id'im hmci' "T tlir istlll. < 'tidllion- in

, , . ! I 1 I
cDiitnit'tii ii(

mill tlir |)ii\ iiii'iil ot till' |)im'liUM'-iiiiiiii'\ iirc [iir iliii|)l ivrlv con- x.,|r nf Innil.

iMirri'nt iinil ili'pi'iulriii .ul*, wliitlu-r u |iiirtii'iilar day Im' ii|i|>oiiiti'(l

for coiii|ilft ioii or iml; tiiid I'cailiiiowt iiml w illiiigiii'tt!« lu i'oiii|>K'li'

on I'ltlii'i' »i>li' in u (viiiilit inn |>ri'nMlriii lu liuMlitv to ('oni|il>'ti' on

till- otiii'i </ . An itrliiiil (.'oiivi'.xuncr of tlii> liiiiil i») u romlition

prifedcnt to lln' cliiiin I'l-c lln' purrliuHt'-nioney ; unii the vondor,

o Imi}.' u!' Ill' r''l)iin<t tin- |>ri)|n rl\ in tli<' liiiid, ciiiinut rlaiin the

puirhusi'-nioni'N , l>iii iinl\ liuiimyis lot bii'urli of iMiitruct ;Aj;

bnt lio niii\ chiiiii ttiu-ciliu |K'i'forniitnoi' of the eonti'aot to cniupol

the |iiirelltiser to iirei'|it the uoiivex iiiuo uiid puy the pui'cliilBe-

QioiieN ^i;. If the pureliut«r-iiiiine\ im to he piiid ilpomin uppoiuttnl

day.und tho time u|ipointed for the oonveyiinec will not or may
not airi\o until after thai ila\, tli nveyanee is not a eoiulilion

preeedeni to the |>a\ nieiil, and it is Hnllieient thai llie vendor is

ahlc anil \villin<,' to eoiivev aecordini.' to the eoiilrait to entitle him

to eiaini the pnix'hase-inoni'X A; I 'pun the lontiuct for tho sale

of land, unless it he expriss|\ stipulated oiiierwise, tie' deed of

t'onvi'vanen i» presuinptively to Ih) prepared l)\ and at the expense

of till) purchaser; and it lies ujion him to Irnder it for exi'iution,

as u condition precedent to chari,Miin fli" V'-ndor witii ilifaidt in

•inpleting I,/). The same rule • 'ies to tho sale of terms of

years, and of shares ^wV I'por. ilinL' a iia.se it in the custom

for tln> lessor's solicitor in prepare the leasi', at the expense of the

lessee, hut the lessor hears the expense id' tho (!ountirp.irt »).- -

Hii. V. r,l,u,k (is.Vi , -l-l L. .) . I':x. 1 l(i : ,) S.'f /.,./. ft. V., ChH].. II., ^.rt. I.

** Kx. '.'T!'. /, l;„,l„,.; V. r,,/,- ,|i;i'), i Wii,«,

/ fufilit,,, V. Cul, llUi!) , 1 \Vlll». Siiilliil. .'lis': /'"/'< V. Jrta>.,,/ l.SIH). 17

.Simiiil. .'i.'iii, 11.'.': l;;i..,i^s. /;,,'M1M'-"' , li. .T. ('. I'. JU :
li «'. B. l(i:i: l.,,,,l„iij

:il L. .1. ('. P. ^11 ; it H. L. r. :i:i7: v. //,)..' /.„»/../- „,.,! l:.,t- „;il< /;,•

l.i.ifiliiii l.iiin-fiiil,, iimI Ani'iriit r... V. ils.lli, 19 L. .1. tj. B. 417: )'/''- v,

F''ir„hii ISKO
,

.•> \y. (,'a. !t!l : /;,<./,,. Ihu-.h,,)- Is'l , .'(' I,. .1. F.x. ill.
\. Il„l,i,ll issl , isi'h. I). '.'lis. /I /•,. V. //i7/(181ili, 111 I,. ,r. Kx.

ij) llnird V. IVmlh.,,,, ISIM , 1 Eiist. M:'i; X : '.V. s:i.-) : y/,,,,,,,, ///i-,„ Ihnk
619; .\/ii,mI,„ v. .I/.<.,)< , 1H'i!1|. '.iS L. .J. «/,,/ /,',., v. Ilr'/mu- ;1H.")0!, VJ L. J. Ex.
F.x. 'iss : 4 11. \- N. .•i(H). :i'.'I :

.'. K\. i.w.

ill) l.'ih.iv. /•;», (1S41,, 111 L. .1. Ex. //,) .V, /,/.,„. V. / .)/,,/,„,( (1 si:!). 12
^'';'

; 7 M. i W. 171 : IIm I. .n.i. ,1 Vui.-ii I.. .1. iJ. P.. !jii ; 1 -i. R. f.".\

V. M,i,-i,p. It,/, (ISiWi, oH L. .1. Ex. lio; "j ii)i'y.li V. /{hhimi, is:)!)), :, f,. ,1.
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I'AaTllI.

HuildiitK

»(rr«m>'iii

(.'oiiditii'iii i

ConditluOH I

Hiiiltliiiv ii;rr<'i'iiictilM in tlic onliiiun furiii, Itv wliidi tlu' biiilii °

agi'oi-x to hiiilil lioiiti'H ii|>i>u till' liinil, utul tlio luiullord u^i'i >'!« to

ffiaut lotiHi'ii of till' lioiiMi'H to Im' Utiill lit Nf|iuraio ^roiiml rent*, uie

pri>«(iiii|itivi'l.v tlivittibli- uixl fiititlf tlio buililcr to liuru d Ii-umu <<(

I'Hi'li lioiiM' wlii'ii liiiiitlii'il, witlioiit the iMiiiilitiou |>roiM'il<'iit <>(

liiiiNliiiig ull lliu otUur hou«i« v<>^

TIk iisiiiil t'ovfimnts of it Ii'imm' I>,v tln' loswor aiiil luuuu rospoo-

tivi'l\ Ull' lor till' nil itt pari iiii|i'|irnilpnt, ami ii<>l coiiiiitiKiial upon

pt-iroi'iiiuiiri! on liolh tiiJi'M; iiolwitliNtatnliiig iiii'rriy t'uriiiul cx-

pi'i>i*HioiiN to till* I'ontrurv . TiiU!«, tin- rovi'imiit of tliu li Mtor tiiul thu

li'SHi'c. "pu\iiii{ till' I'l'iit aiiil piM'foriiiiii^ the I'ovi'iiaiita on lii.i

purl, shall ((iiiutlv oujoy ilu' lii'niUi'tl pi''iiii»t'8 is an in<li'|)i'nii('nt

covi'iiant, upon wliifli tlif Ii'bsi-o uwv n-iivi'r ilaniaKos, iiolwitli-

Hlniiiliii^ I'i'iit in urrrai' iinil uuvciiuiiIm limki'ii on lii^ part />).

Uiil a lOMiiaiil to rcni'W tin' li'uut' i» n»iiill,v ili'pi-nilent iipnn llie

puncliiul piiyiiiont of the ront, anil pi'rl' •riiiunii' I'l' the coviimntst,

UK I oiiilil imm |irri'iM|i'iit, litil a roiuliliMn thai tliii lont >liall Ijo

ihiiy puiil liH's not import puncluul puyniont q).- A coMuiant by

till' li'>Hi I to ropair, llu) k'8*>r lindins^ tl»o matoriuls t'nr tlio pur-

po)'!'. is iiiijiiuliliuil or I'liii'litiunul uri'i>r(lin<< to tliu (Oimtniction to

III' put u(ion till' li'iisi-; anil if tho It'ssor Iiuh uufri'i'il to lin<l tiiiilior

liiK nailiitr^s anil v, illiii;,'ia-.-t(« lo linii it is a « .IliiMi'iit pi'rfnrinaiii'ti

of llir ci'iiiiiiidii, for it is not roosonalil' tliat tlui linibc'r should

1)1' nil Ihl'on' till' lossix' ri'ijuiros it *,>)• A uuvenaiil h\ ilia

Irssi r III I 'pull , takiuu 'i|t<in till! iluiiiiitril preiiiisi's siillirii.'nt tiuihiT

fin llir ili.inir tlu'irnf, was liuhl lo bi' an ul'SnluU' loM-nunt, aiui n^t

Biilijirt to the roniliiimi of llu'iu lic'iug sullioii'iit tiinlirr i>n the

pii'iiiisis ^ij;. A fo>i.'Uttiil bv tlio lusui-o to DXpt'ud a certuin sum

in ri'paiis iindi'r tin- diri ction of a surveyor of tho lessor, is fou-

ililional upon tho prccodent appoint niunt of the survoyir J). A
cover.uiil by tiio Icssuu to repair a lioiiw and outbiiililings, the same

being lirst put in ropair by tin' Irssor, is conditional upon the whnlo

beinji; repaired by the lessor, and if j>art only has 1 oeii put in repair

C. r. ;Jl:;; :i Bint.'. N. V. lii; I!' \"i'

(IMII , 114 I,. J. C. 79; (l^'.i'i I rh.

Ti. .*<« Hi 'iiii'i I'JWI'.TOL. •'. I', ni-l

;

niMii; 1 cii. -jii'j.

{„ n;i/,„»i,ii V. fhmiHii' 'is:.' . u
L. .1. »'. ss; 'j. U. sell. 'Jii.

i II ihi^'wi V. Ih,,,- iH:t:!j. •") r.. iV A't.

S8I: hlw V. ll'.<U<i'i (IKS.V, .i-. I.. J.

y. I), '.hi; lii y. H. I>. 117.

(y) fh.ih V. I'lttI, • lltfUll :l»7(>,!, l.'i L..I.

I. ,..; J eh. I). 110; Aai/./' v. Iliitiirll

(ISSl , is CIi. II. IV.S ; Slaik"! V. Iluiiot

'Hii'K
.
7s L. .T. V. l'2!i: (li"i9) 1 Oh,

•jsi.

, M..,l.,o V. I'li'r INVJl. •-'.! I.. J.

g. H. 117; IH Q. H. Mil.
.1 l),„„ „f III-,. I,,/ V. J.;„. ilS.W , 28

L. J. ti. n. jni ;
I K. i K. 1S4.

/ (..•!/,/«• y. Ill,, III :lN4.1), li L.J.
f.x. rA ; 11 M. A: W. 480.
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h. J.

iliu imtot luw no right oi action (m). An tgrc^iuont ti> laki> a ''«*'• "•

Soute for throo yvnn iroui 24111 .Iun»', in ooiMiiierulii.n of wit n

oouditioM Iwiiig fulllUed, one of which wm that the lundh.i.l

nhoulJ complelo ceitain ruimim by thu Htli Juno, wan licid t« muki'

tin- oomplutiou of tho lepairit a tonilition prwodint to thf liabilit\

to tttko tho hoiMo (x). A o«)vi-nttnt b> Umot to kuo|. thi- ili>mi«o<l

pnniim-H in ropuir iliiriug lln' tfini iit iiiipliiHll.v Hiilijitt to tlio ot

tlition piucL'dfiit of his n-uiiving notito of want «>f repuir //;.

Upon tlio U'tlin^ of a furnish.-d hou*' for pr.>»ont ooeupution it Cj'»Jj»^'*

it un implicil couJiiioa, tlmt tlio housi- und furiiituro un- in a lit fun,i,h«d

«ttttc for ownipution, ouliiliiiK ih" hiror, if tho (condition is not •""«•

salislicd, to ropudiuto tlio conUaet and rcfuso to oceup.v the hoiist-

or t.. pa> tilt- ri'iil; us when' tho hoiiw and furniture aro infeiited

with voriuiu, or tho draii'ujjc iit dctoctivf .z)-

li, roi.t.aet« for l\w .ale of goodn the iUr ..ry of the Kood« uiid
^^j'^'^T*'"

paviiioiit of tho pi iit' uri' pnsuniptivoly coucurriMil actM-. and of wile ol

ri"adine»> and u illiii^'ur-* on hotli Nidos to pirforiii th.-ir r.«i)c>ctiv.' t"""'"-

pail« of tho contract aro u.utiml conditions prwedi nt («, ;
but it w

not iHN.'s.'ary that tho huyiT (diould actually tender tho nionuy,

or thai the seller should tender tho j^oods, in order to Batisfy tlir

cniiditioii sulhcientiy to umiiitiiiii an action for not deliveriiii;

i.r lor no* aiceptiii); the i,'oo.U h . If tho contract provides that

III.' piiyiiient is to he ait>'r delivery, an actual delivery and not

iiierr readine-' mid williugu s« to deliver, Uhle8s siidi delivery is

waived or related, is a eomlitioii preciilent to clainiiuif the

price r . Where a iiicliioraiiduui of a;,MTeiiielit stated ihui the

one puily buu-hl of tho other certain goods, to he paid for b}

wlliiie to him leiiain other goods at a stated price mul giving a

bill for the halaiun; it was hold to be one entire contract, uud

(hat till sale- were dependent and conditioiiai upon each party

l.eiii^ ready to coiiiplete on his ptti-t{»/). In conti.V for the

"I .V.'l'- V. Hi'rlff, IS.'iO
,

-Jit L.J.

(J. II. lliti: f. U. it. 'Jli': 'uiv.nJ V.

ii.i.t.r,! Ibiih , :itiL. J. C. I'. 1 : I.. It.

.' c'. P. IVi.

!j-, Tiihi V. Moli,t> (lSii4). 3:i L. .1.

f. tv IX,-. i(i<'. n. N. s. JUS.

(>/} ilnilrhi'lir ;r.ll(7("»v ''/. V. Ckii

(\m)], 49 L. .1. »'. 1". soil ; .) c. r. I).

.W7; /'../.'«»¥. /(«//.', laoii ,
7'> L. J.

r, ii4.i : l'Ju()< -1 Cti. liiti.

{.-^ S„„tl, y.'M,i,;-Mr lS4:i:, 1-' I.. -I.

Kx. iJ.i : 1 1 M. i: W. •')
; H'llw,, v.

fm.-A.//--«-r,;lS77 ,
4'-. r,. .1. Kx. IS!!:

J Ex. D. :136.

„ Slllr of U.H.iN .\ct. IS'.lli, »-. -is.

I't; .M,.,t<jii V. l.,iMt> 1T'.I7 , 7 T. H. U.V

Sr h'I'l V. I.-I',„i ;isi;i). :lii I.. .T. Ex.

l(iS ; tl H. \ X. 017.

h, li'iirwii V. J'lliii^uii .ISIIl , 1 East,

'Jll^i ; L'ltntnn v. A'nom'/''^ i
ISJi'J;, H L. J.

C. P. iKl; 5 Uiiiy- N'- •-'. :i<);i; <;i4«o»

V. C<irn:r/,f,> i[ml . 11 1.. J. Ex. 1».S;

SM. 4: W. :i-M.

(,) 6>;/(n/iv. Jliiiirlu- l»j() . lilL.J.

V. 1'. TXi: 10 f. B. Hi: SInunlon v.

;»««/ (1»'>1;, luy. B. tJ^s.

(l/) AtlilHIOII V. iiiKdi lisi.'i:, 1.1 L. J.

'nff^
I
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PAhllll.

DelivtTy of

BOudH by
matalmenU.

TnHulvency
of buyjT.

Sale of ffoodK

to "arrive."

Mile of j^'otxls with siicc(visiv(' (Iclivi'rios ut lixoil iM'i-iods uixl witli

M'|ianito puviiiciitK, the rijjht of thi' buyer to treat defeetive de-

iiverip.- in i'es|)ei-t of one or more iiiHlaluienls, or of the si'ller the

iie<;l(>('( or refusii! to take delivery of or to pay for one or more

iiiKtnlinents, as a repudiation of the wliole contract, or merely a

severahh' hri'aeli ;;ivin<; rise to a claim for compensation hiil no)

to a riffht to treat the whole contract as repudiateii, in each case

depends upon the terms of the contract ami the circumstances

of the case r .

Jn ca-si of iii>olvency of the buyiu' anioiintin<r to inaliilitx to

pay his debts, the seller may refuse further doliv<'rv of j^oods

until payment for good.s already delivered. '' In such case the

seller, notwithstanding he may have agreed to allow credit fr)r

the goods, is not bound to deliver any more jifoods under the con-

tract iinlil the price of thi goods not yet delivertHl is tcmlcred

to him; and if a debt is due to him for goods already delivered,

he is entille(l to refuse to deliver any moiv until ho is paid the

debt <lue for those already delivered, as well as the price of ihose

still to be ddivcri'd "
(/ . Contracts for the sale of goods de-

wj-ibed by reference to a ship have, according to the terms of the

contract, been held to be an ab.solute or (conditional sale. Con-

tracts for the sale of goods 'to arrive by." or 'on arii\al by.
'

or "e.vpecliKl to arrive by,' a ship named, are conslnied to Ikc

Bubjec! to the double cou:Iition of the arrival of the ^bip. and

with the goods on board; so that if the ship is lost or fails lo

arrive, oi if the ship arrives without the goods, or if the goods

are transhipped and arrive by another ship, the .seller is not

bound (7 . 'The meaning of l)oth these expressions, /(/arrive.

and on arrival, is precisely the sauc>; the word to' iloes not

mean that the goods 'shall' arrive, but merely that they .shall

be sold on their arrival "(/(, . The condition of the arrival of

the goods by the slii|) is not satisfiei! by the shij) havini; goods on

Ex. ."I'.i; 14 M. \ \V. il'.i-i. S,,' /i,i,i;,;iil

V. /;./((./•,. (ISliC), L. K. 1 C. P. 4S4.

I,) Sale ,,f (iooil.s Alt, lS9:i. ». S\ :

Suiiii V. I!i(,l„r I IKSO), 4'.» L. ,T. Kx. IM ;

n Ex. I). \M) .l/'/.«y S/frl I'l,. V. N,ni/ii,

(ISH4 , -Vi I,. .T. Q.'B. 1U7; M Ap.'Ca.
434 : W(,rk,in,ii. riarl.- .V r„. v. l.h„i,l

llrazildK, 'l<M)8.. 77 L. J. K. H. IPSii

;

(1908) 1 K. R. !l(iS.

f f\ S;i!f,;f (i,i,).lMArt. IS'i;). sM. isy. 41,

62 h); M.lli-li. I,. .).. Kx ,i. f/,„/mn.-

{is7:i;. 42 I,. ,1. Itk. :;; : L. IJ. s clj.

2S!) ; .I/../v/,(« V. Il„,„ (1874). 44 L.J.
C. P. 47: E. It. KM'. P. l.'>. S,... /,./,.

CiliHfhilli Hfinnil,!, ln,H rn, {1R7(; , 411

1,. .1. <;. 11.-.; 4 a.. ]). ms.
{(I) lltiiiil V. .S.///i» ilSd'.l), > Cniiip.

;j'J(i: liihy. T/iunitci 1812), .( Camp.
274 ; l.nnitl V. llniHilii.H (1n:)'.i\ 5 M. *
W. ti;ti).

h. Parkr, R.. .lulmsan v. ,I/.-.-.v;i.;,.jW

(
1.S42I. 12 E. .1. Ex. nil ; P M. &• W. (i(M).
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board aiiswoiing llif (li'-criptiun, Imt ioiisij;ii(Ml to aiiollicr per- Chap. II.

son ^j ; nor bv llir arrival of "roods of the saiiic kind nut Hill)

sliintiiill.v iinMWi'rinjf llio dcwription A', ; nor, when' tli^

si)i|iniiMit ha faih-d. the I'onlract necessarily app

jinal

)licable to

another •.liipnieiil ol' like tieseiiplion in the same Bhip(/-'. A

ponlrael Tor the sa!e of ttoods to arrive liy a eerlain date makes

the arrival within the dale a condition precedent, and not nu'ivly

an indepe'ident utidertakin<r or warranty on the part of the

seller i /W A ronlraet for the sale of yfooils merely arrival Sale of Kuodi,

of a ship name<i is presumptively not conditional iipi th'

goods heinj; on hoard; the sel rrants that thr ^'oods are

' on arrival

i)f «hip."

ippi and IS ll'Spi ihh if the ship arrive without llieiii

«o a sale ol iTOoi Is de ihetl as

'I

now on passaire and rvpcc t(Hl

to arrive >\ a liip iiaiiietl

lost. wa~ eons'tilled to 1)1

he eontraet to he void if the ship

alixdute eontraet to deliver siicli

goods upon arrival of the ship yo). Upon a contrail for salo of

g00(Is t. rrive l)v a s up to le naiiKHt

•xt

hv till II- soon as

thknown to him, or ' on reeeipt ol next mail, or as xioii as xi\r

fjoods ai'o shipjied, ' the namintr of the ship as aj^reed is a con-

dition precedent to the liability of the buyer to accept the

goods (p". A stipulation as to the delivery of the iroods. that

they should be taken from the (juay. was construed to lie made

in favour of the seller, obliy-iiiijr the buyers, if rei(uiied. to taki'

deii\ery from llu' ipiay: and not a condition of aeeeptiiii.' the

goods, that they «iiould bo delivered on the tpiay ,7 .

In cliarler-iiaitiis. the -tipiihitioii that the ship shall s;iil for » imdltioni.

,. 1 • III 1,1 1 I' 1 1
•'' ctiartcr-

the |)ort ol loadiiiir r ; or shall reach the phu'e ot loailinu .v
: j,„rtiMi:

or shall be readv for loadiiiu: ' / on or before an appoint'd day, as to Umdintr:

is Lieiiciall.v II loiiditioii precc^diiit to the liability of the ehartep'r

,1 (;„,, ^s,,i V. /'.,,./. (Is.-.T . -J'L. .J.

C. I'. 2'.): > V. n. N. S. r.si.

/.) \;n„,l, V. »-'.,, is,-,,; . 2,; L. J.

Kx. .-f.'ii: 1 II. Jk- N". ;iM.

!/ s,„illi V. .!/(/.,, 1S7I , II I,. ,1.

Q. B. (M ; I,. H. 7 g. H. l:i:'.

,„' I'lt, V. n.riili.,, ;18I'J . ;l CMmp.
274 ; .llf:,;iu V. /V.i/i,,- IH'Jil . Ry. & M.
4(m;.

iti) Ihlh V. Iln>l-m„ lS:iS
, 27 I.. .T.

0. 1'. IS!); 4 C. H, N. S. S.'i.

(f) fiiii-ftsntii v. I''fih ls->7), -7 li. J.

C. r. JO; •_> t". R. N. S, I,S1.

\ p) fi'rif'fiiv. Ltihit {lS.'i4 . -.'.'i L. .1.

Ex. -.'28: ;i Kx. 70:'; dill:- V. I.fmiDio

(ls->s;, 4 c. 1!. N, (i. 4v:,.

./) .V.7//V. iriuhr,,,//, isi;.-.i. :i4 1,. .T.

C. r. i.v. ; IS r. n. N. s. r.;:,.

n C'nhulm V. //."/« lS4r. 10 h. .1.

C. 1". IIS; 2 M;ni. .V I!. -'.i7 ;
r,,,,./..,!;/

V. /•7./,/,..lS.-i7, .-''• I.. !. Kx. l.">:i; 1

II. ,V N. Si).!. Siv rr,i,.-fo}i V. M.ir^hiill

ils.'io , I'.i L. ,1. Kx. :flii; ,-) Kx. .'i'.'.'i.

i.« ((//,/,. V. /.v./.i lsl7\ 17 1-..r. Kx,

.'I ; 1 Kx, 4I11 ; //"/. V, '/»../., IS',111,.

i;:) I,, T, 7ii'); /•'.//., V, /;».,.// is'.ii; .

M h .1, Q, H. ii:t; IS!. 7, 1 y. B. !)7 ;

l.,,„ii' ss. /,.. V. Iliin/,; l.<i. r,iii7', 77

K. .1, K, B. 221 ; [V.'m I K. B. li»!<.

/> (Ihirr V. I'lJilfH isin , IS I,. .1,

Kx, :i-"i'i ; I Kx. i:i.'>, Siv l.ilil, v,

,v7,r,,,v„« ils',lh. (i,-i T, .1. P. C. C!i;

,'lSMi; ,\, (', Ills,
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Past III. to Iwad. But where a clmrtei-party, liatoil Fobruuiy C, but uot

executed uutil March 15, contained a covenant by the owner that

the sliij) would proceed from the port where she thou lay on or

before February 12, the covenant to tjail before the naniod duy

was held not to bo a condition precedent ^^((;. So too the right

to repudiate the contract may be waived, as wiiere the charterers

induie ihe shipowner to send the ship to the port of loading in

the belief that the damages alono will be insisted upon for breach

of the covenant (a;). But stipulations as to time, of an iiideli-

nite character, do not amount to conditions precedent; in such

case delay or deviation is only ground for a claim for (lamage,«,

and it docs not discharge the charterer, unless it is such as en-

tirely to frustrate the object of the charter-party (//j. A devia-

tion for the purpose of salving property is not justified unless

the right bo reserved by the charter-party. l)Ut if towage services

rendered under a liberty to tow do not frustrate the object of

the charter-party, the charterer is not entitled to put an end to

the contract (2). So also delay caused by an accident of navi-

gation while proceeding to the port of loading, or an accidental

lire breaking out in the ship in the course of loading, only ex-

onerates the charterer if the object of the charter-party be frus-

trated (« . And it seems that want of notice of the ship being

ready does not discharge the charterer, unless he is in fact pre-

vented from loading by that cause [h.. Upon the same principle

the stipulation respecting tho place of discharge is a condition

precedent to tho liability of the charterer to unload [c). In time

charters time is of tho essence of the contract, and it is a con-

dition precedent that the ship be ready in time for the charterer

to have the use of the ship for the periixl agreed (^d], .
Upon a

(" llii/l V. Ckiim; (\mi.. 4 Kast,

i".
..; Ii>nl>>ii V. Tmihr WM . fi3 L. J.

y.B. In; (IS'JS) < y. B. 274.

ij M-Aiiiliiw V. fhniti'l' 18(i(i.. ;i.)

L. J. t'. P. 2S1 : L. K. 1 C. P. G43 :

Hmhni, V. IIUI 1874), 43 L. J. C. P.

iVi: l'"ll'r .V ''. V. Iliinrl/ (ISU(l), CG

L. J. Q. B. «a: :i«'J7i 1 Q. B. 97.

{;) Si;,,;i,t,ai„j(i v. Stamp (ISHU;. 49

L. J. (-'. P. (J74 ;
.•! C. P. D. iy.i; hittn-

* f". V. lliin-.n lsi)« . (Ui L. J. Q. B.

63; (ISii:; 1 Q. 15. \r,.

ia) Juiin V. Hull,, (1S07), ati L.J. Ex.
192 ; h. It. 1 Ex. liaj ; Jiick^oii v. Vmuft

limr. (iS74 , 44 L. J. C. P. 27 ; L. R.

10 C. P. 12.) ; Tiilhi V. nuwlimi (1S77),

4ii L. J. y. B. ys,s ; 2 y. b. u. is2.

(/. fi!,i„luH V. ./'(.>/(/( (18721. 41 h. ,1.

C. 1*. 218 ; E. R. 7 C. P. (j.'.l.

( ihihi V. y,huN (i8,si), so L. J. c.

Ill ; (lAp. Oil. :i8 ; r/iiiis,.', .s,il,ih,ii- Co.

V. Muni ,18Sil), 01 L. .r. y. B. U;
. 1891) 2 y. B. 017 : /lii/imlil- V. romliii^'.H

(l8!Mi). 0) L. .1. y. B. 490; (189(>) 1

y. B. r,M) ; SaiiUti" V. JnikMs (1890), 60

L. J. y. B. 40 ; (1897) 1 y. B. 9;!. Sec
iiiiiiiKiii V. I'lHiiiek * Cii. (is'.iiJj.aaL. J.

y. B. 123 ; 1894) 1 y. B. 179.

(r/-, Tiilhf V. Iluiihuy (1877), 46 L. .1.

y. B. ;jS8"; 2 y. B. 1). Is2.
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DcBcription
I if ship.

tlimlor of a sliip for contiiiuou> voyasiew during ii c(<rtaiii time. Chap. 1 1.

a continuous supply of cargoes is a condition precedent, a dc-

fuull in which discharges the shipowner from furtlier pcrform-

ant'c: so upon a ciiarter for ouUvard and lionicwiird voyages,

failure to supply an outward cargo discharges the siiipowner (c

A statement in the charter-party of the place of the .ship at a ^jj,']?'^"'

certain date may operate us a condition pncedeiit to the liability

()!' (he charterer; so that the ship is 'now at sra having sailed

three weeks ago"' (/); or that tin- ship is 'now in the port of

\.''
,ff

, or "has linally sailetl from port "(,7* . A statement

that the shiii was "expected to be at A." about a stated date Wii«

held to be a warranty that the ship \va~ in sueh n position ii-

would lender it reasonable to ex[)eel she might reach the named

port about the date indiialed. for breach of which tin' shii)owner

was responsible (i).-.\ description of the sliip as bring A 1 is

a warranty of the fact of her beini.' so classed, and is also a con-

dition precedent to the liability to load: but it is satistied by

the truth of the deserijition at the date of the charter-party,

though the ship lo>es that class before arrival at the port of

loading (/c'. So the description of the ship as brinir a st.amship

warrants that the principal motive power durimr the voyage

shall bo steam (/. The description of tlie ship ii-s to si/e and

capacity is a condition precedent to the obliiration to load, which

may. however, be sati-lied with a rea>onai)le ullowance. more or

less, having reuraid to the object and terms of the (charter-party.

" A representation of this sort in a charter-party is a eonditioii

precedent or not according to whether it does or does not enter

into and affect the substance of the contemplated voyage" (m .

-The description of the ship as being tigiit, staunch and stroii;r, s..aworthi-

and fitted for the voyage operates as a condition precedent to
'""'"

the liability to load, iif the ship be in faef so unlit for the voya^'c

(,) St>,rrr V. linnioh IS14), ;! M. A: S.

aoS ; llrwifuiil V. Willi'im^ ,lsT2), 41

L. .r. Ex. itlt; L. K. 7 Kx. 2.V.I.

(/•) Oll.r, V. I'M.Lr ISIS , 17 L. J.

Kx'. •>\
: 1 Kx. 4111.

'/ lihi, V. /;«i<,.«.v isdn . :\l L. J.

Q. B. Jill : :i IV \ S. 7.'>1.

Q. B. IIS : '.I H. B.' 1). ti7',i ;
" Uurstm,

"

Co. V. Ihrki, (ISs.-. , l.-| (i. B. p. .")S0.

1 c.ikr,,,,, V. .i/rt«...-/ 'is;:t;. \i L. J.

C. r. V>:\ ; L. li. N 0. P. ^i'J5.

(k) Raiith V. ildcmilliiii (ISliS , 3:) I>. J.

V,\ :iS 2 II. \' <-'. 7.')rt ; Fiiiit/iV.Xtif.

././>». 1S7S , ITL. .r. C. 1'. :i(ll; IK'. I'. 1).

ti;;i.

(/ fr.izrr V. r>l.,i,arh ''„. (Is;'.'!. U
h..]. w 11. iw. h. R. :u. B. ii;;.

i.n) .Tfrvi», C. .1., Il'irktr v. n'mlk
lS.)i. , J-i L. J. W. B. iW ; G K. Jc B.

tlT.i; /'«>^ V. /(,/(i-;lSC,.) ,::i L..r. Q. B.

l-.'7: .") B. >V S. 2": '/'/.. .\:,,r„,i ;IS(i.)>,

:i Mipii. 1'. C. N. S. -Jiri: Mml.ill v.

:rni,/,t :lSSSi. It Ap C^l. W: ^*.^•

lHrr„-!\. ll;-'-'- I'M'T
.

''' I.. -1 K- B.

.)70 ; v'l'.iU7i I K. B. siii.
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or tli(> cargo us to t'rustiato the object of the cimitor-puity; but

a breach of llio (.'oiitlitioii short of fnistral iiijj; llio cliart('r-part3'

would only Ix- grounil for a claim to damages ^n . It is an im-

plied term of every (.harti-r-party, that the sliip niiould be used

for the purposes of the charterer primarily, and the shipowner

must no( reduce uiululy the carrying power of the ship by pro-

viding un excessive ijuantity of stores or tackle {e.g. bunker

coal) or the likci^O;. .Seaworthiness and litness of the ship for

the purpose of carrying the goods to their destination, or in the

case of a voyage divided into stages at thr comtueiicemont of

each stage, is implifd in a contract for the carriage of goods in

a shi])
(f) ; and seaworthiness is a conilition precedent to the

claim for freiglit payable in advance, because the freighter

couhl not insure the risk except upon such conditioner/).

—

I'nder a eliarter-|iiirty or i)ill of lading the freiglit is earned

when the iToods are earric- 1 to their de-itination, and j)ayineiit of

rairaentof freight and rieht delivery of cargo are prcsum])tively con-

current acts (/• . If the freight is payable "afti>r the vessel's

report inward" or 'after right delivery," there is no lien until

the condition is fullilled (^ . Where the freight was j)ayable

"within three days after arrival of ship and before delivery of

the goods.'' it wa^ held that the thru > days were allowed for the

freighter to pay and take the cargo, and readiness to deliver

was a condition preeedont : sO that the goods bavins? been de-

stroytni by accident within the three days, the freighter was

discharged (/ , The condition of delivery of cargo is subject

to los>e- excepted in the charter-party; and a lump sum agreed

for freight bcronies payable in full upon delivery of the remain-

der; but if the whole cargo is lo^t, though by perils excepted,

there can be no delivery an 1 the freiirhl Ciinnot lio claime<l (u^.

ConditioDH as

to delivery of

osTfTo, and

)/ 'rnirnhmlnii \. Ihrki, ;18.1()1, 'Jli

L. .T. Kx.-.'C, : 1 H. ,\: X, IK:i; St,n,i,.i,

V, Unlu'nh,.,, . is72i, i:i L. .I.e. V.im\
\.. R. il V. V. :iiMl; in II. L. ;iS7');. 4)
I.. .]. C. 1'. 7S.

"; Ihn-linif V. HilrliHfh ' 1907 , 7*> L. .1.

K, ». .^70; 1!107 1 K. B. 84li.

\ Ij
SI,, I V. .Stafr /.;,., r„. (IK" . :i

Ap. Oi. 72 : .M'loii Kin/" v. Itiii//ii\

(IMI.-i), li.i L. J. Q. 1!. ic.S; lHiM) -1

Q. li. o-lll ; l/iinH^lilH'l Xal. lik. V. /'. *
I). si,„,„ y,„: („. isns). (7 L. .1. Q. B.
40-.': is'is, 1 Q. B. 507; Vn I'mluiern
(Isiis , (IH I, .1. p. 4^1; iisn^i) P. 140.

Si.' ',/,, „/ /.,„,,,/„ V. Smilh iilOl). 7

1

L. .1. p. C. 4.'>: mm A. C. -'."lO.

'/': Tiwi„i>x„„ V. (iUti.^,H,- 1S.531, Ik
r.. .r. Q. B. ;Me: .ie. i- b. im.

n V,ii-iiu ,.r (iiiliiiii ism , .3:i L. J.
Ad. i)7 ; J Muo. P. C. N. S. nw : V,i<t„ter

V. Jin,„. 1H(;7), I,. R. -l C. P. ':i48;

artiriTii d in Kx. Cli. ISi.S) IS L. T. 44'J ;

Hi \V. R. 7tiS.

•.; Fo-'tn- V. r„W-/ (18.W;, 28 L. .1. Ex.
SI ; :i 11. & N. 7l).i ; lt,„ii„ v. rnniier
isiis . :i7 I,. .T. V. 92:i ; L. R. 3 Ch. .IHT.

;^; Ihtlhi, V. IliU'iii :
1S(!8), 38 L. J.

V. P. ill; L. R. t C. P. 13S.

{ii\ Hohinmn V. Kiiiiilila '1873\ 42
I„ .1 <. P. 211 : L. R. 8 C P. 465;
Mfirh'tttt S/iip/iiiitj Cit. V. .trntifa,/, : 1873),
43 L. .T. Q. B. 21; L. R. 9 Q. B. 99.
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Ji08^ 01- daiiia^)' of carjjo, not excoptod in llii' (^liurtpr-party. arc <'iui>. TI.

ground of action or oDunti'rclaini, and cannot he deducted from

the fri'ijflit duo upon the cargo delivered. unW* under a local

usage to that eil'ect (.r . Freight in th" abMince of s|M>ciaI agree-

ment to the contrary is pre-umptivoly payable on sn much cargo

as has lieen liotli sliip|)ed, carried and tlclivero(l: cahodated.

subject to local ut-age. iiecoidiag to measureiniiil al I lie port ol

shipment (»/'. Freight is presumptively conditiotial upon the

completion of the voyage, though it is expressed to be payable

at a rate of so much per month during the voyage; and there

is no implied claim pni rata for an incomplete voyage,'- .

hi indentures of apjjrentieeship.wiiich are ii-iially made k't ween Cnnditionx iu

the master, the apprentice, and the father of the ap|irentico, the g^/^"'"^'^"

covenant of the master to teach is eon litinnal u|>oii the continued

readiness and willingness of the apprentice to learn •a). On the

other hand, the covenant on behalf of thi' apprentice \<> serve and
learn is conditional upon the continued readiness and willingness

of the master to teach: ami in a casi> where the master carried on,

and covenanted to teacii. three trades, it was held tci be a good

answer to an action for the desertion of tln' ai)i)rcnticc that the

master had relin<iuishetl one of tlic triples h . Lni the covenants

are so far indejiendent thai iitisoondiict of the apprentice, though

it may be ground for a cross netion Ujxm the eovenunt to serve, is

no answer to an action upon the ooviMiant to ti'ach /•); unless it

is expressly provided in the indentures that the covenant to teach

shall be conditional upon good behaviour i]), or unless the mis-

conduct is such as to render the eontiini:ii?ce of the apprenticeship

impossible, as where the apprentice habiniall\ sloli> the money
taken in the busiuesis e\ Tlu" covi'nant tiiat the master shall

teach or the apprentice shall serve, like all otiier contracts for per-

sonal services, is condit icinal upon his ( ii.tiinii'd capal>ilii.\ , and

;..; fi,i, :,/..„» v. (i,ii,,ii,r isio , \i
Kast, 3.N1 ; IIUihIhI v l'i,ii;il\ <u.

'IHl-M. r,' h. .1. K.\. oO; L. K. !i Kx. H.
(i/) S,„,i,/lit V. h'lirnwnill, (1SS0\ .')

Q. ';. 1). Il.> ; 411 I.. .1. (i. I! :t4i;;

Mrrl,i,nn,i,,ni riifl .V. )". .V\. r„, v.

M„./.;„, ;1<I.IL' , 7J L. .1. K. Ji. UT;
iii'0:i) 1 K. IS. J!'7; Im„/'.i, rynn.-/io,t

'•"., LM. V. Tim/, mini II (lOOl . T.S L. J.

K. B. -ih-.i; (I'.Mll) 1 K. li tiV).

(.-) (;,U,mi V. Miiiilr- !18|S', 2 H. ^f:

AM. IT. See <(»/(•, p. 'M.

V.x.

Hilll.i'Uliil V. Millli,,,
;
ISlil, . a.') I.. J.

.Vi; L. K. 1 r.w. lU.

241 :

Ellii, V. Tun,) 18->l), 20 L. .1. Ex.
li Kx. 424.

O. S.

H'li.^t.Mc V. 1.^11,1 182);, 1 L. J.
K IJ. 126: I B. & f. 4til).

L.J.
Il'istii-iii V. Tlvi,il:,r lS7-il, 44

Q. B. nil: L. 15. lOQ. B. 224.

;V1

M. B
Lni,:>i'i V. ///..'./ w.n\ i;i) L. ,r.

. liT'i:' ls:tl 1 W. B. i:!l.

i
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N

P*»T ni. if tho master dies or if the apprentico is incapiititated by illnoM,

the porforiiumct' is excused (/)

.

Perfonnanoo
nf oonditiong

precedent.

Part per-

formance.

Conditions precedent must bo fully porfonncd and satisliod in

order to render the proipise ab.solutc; and it lies upon the pro-

misee to ))rov(> the i)crforniance or an excuse fur non-pcrforni-

ancc(^). It is no longer necessary to allege the performance "f

all conditions iirecedent; but tlie opposite parly must specify in

iiis plcadinfr any conditions tiie performance of which ho intends

to dispute li).

A partial or defective performance of a condition precedent is iu

general not suflicient; unless the condition and promise are made

divisible and upporlionable. as in the case of a contract for the

deliver} of goods or any i)nrt thereof, or of a covenant to build or

repair several distinct liouses (/)• But after one party has jum-

fornicd the contract in a substjiulial part, and tiio other ])arly

has accepted the benotit of tho j)art performance, tho latter may

thereby be precluded from relying upon tho performance of tho

residue as a condition jirecedent to his liability; in such case he

must perform the ciontract on his part, and claim damages in

respect of the defective performance [k). " It is remarkable that,

according to this rule, the construction of tho instrument may be

varied by matter cj post furfo; and that which is a condition

precedent wiien tlie dee 1 is eX(H'tited may coas'! to bo so by the

subsequent coiuluci of the covenantee in accepting less. . . . This

is no objection to tlie sounilness of the rule, which has hivu mmh
iicted upon. Hut there is often a dilFiculty in its ap|)lication to

particular cases, and it cannot be intended to ap[>ly to every case

in which a coveimnt by the plaintiff forms only a part of tlie con-

sideration, and the ri's- lue of tlie consideration has been bad by

the defendant . That residue mi(st hr the siibitantidl part of the

contract" P. Thus, the onditions in charter-parties tliat tho

7) JlDXld V. lliir/!(M 1747 ,
•.: Str:i. v. 0,,i. fl67I), 2 Wins. .Siiiml. T4J, u. 'J).

120V> Jl'iarl V. tiilli ISIIS', :iS L. .1. [i ll'ih(,ii\. I.'iinliu luibiiii i- Adii'iHi-

«'. V. 1: L, R. I C. I". 1. ' K y<ii: '" (l«i''>). :'-> I- -T <-'• I'- »:

'</, Jlxnt V. lli>/>yi IS.Vi). J.' 1,. J. I.. K 1 ('. I'. Cil :
ir,i/.,„..„, V. fhmnilt

¥.\. •AT, : 8 Kx. (i7.'. ; Ila.U,,, V. diaij (1872;, 4J L. ,T. C. :S; I.. K H C'li. '.tli.

(lH7;ji, 4» L. J. O. -'•J'J: L. R. 8 Ch. (/, Milh v 7//m/„r7 (I.SIT), 17 L.J.
',i;i2; aimk V. »/W/ >18S2), 9Q. B. D. Q. B. SI; 11 Q. B. 3.-.H; Ouhr v.

276. &.(/././' (1875), L. R. 10 Q. B. 564.

(h'\ Ord. XIX. r. 14. A»tu tliefi-niicr (/l I'cr air. Kllni v. Tupp (IS.il), 20

rulo'of pleadiuL' nee //-W-w v. tilvaii L. .1. Ex. 241 ; fi Kx. 124.

(lfi7n),2\VniH. Sauiid. 3.57.II. :i ; rteten
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ship shall Ik' ri'iuly for loading at u certain day (»r n (.'ortniii jdiiw, ^'iiap. II.

or tliut till' Hlii|) hIiuII In: Hcuworthy, wliich urc oi-i^iiiallv ruiiditioiis

|irf('('d('iit to tlic i>l)li<,'iiti<>n ot" tho cliartcnir, cease tt Ih? ho as to

paviiient of tlic rreit'lil, after tlie loading' and tmilini!: of the ship,

or if tlie uhai'tt'iiTs induce the shipowner to send the sliip 'o tlip

port of ladin<; in the helief tliat strict performance of the eomiit ion

will be waived ytn). So the stipulation of loudiujr a full earjfo

is not a condition precedent as to the payment of froi;;ht pro riitd

for goods in fact shipped and carried; the froiji;hter having a

remedy in damages, if any, for the short delivery (»). And a

stipii: ition in the charter-parly as to the size and cajjacity of the

shij), after loading and sailing, cannot be treated by tho charterer

as a condition precedent U> his liability to pay freight for tho

cargo shipped and carried yo).

Performance of a condition is excused by the rt^fusal of the other Kxcuaeiof

jiarty to accept it. ' The party must show he was ready; hut if
JJ^.

",^51""

the other party stops him on the ground of an intention not to preoodent:

perform his part, it is not necessary for the first to go further,
"Jf''?*"''*'

and do a nugatory act " 7;). \J\wii an executory contract for the

sale of goods, a refusal by the buyer to accei)t, notilied by him to

the seller and unretracted Uj) to the time appointed for delivery,

discharges the condition precedent of delivery or further readiness

to deliver, and entitles tlie seller to claim damages for not acce])t-

ing tho go;)d8 without further act on his part '(/). So a reipiest

by the buyer not to deliver, or to postpone the delivery, will

excuse delay in delivery, and the seller may recover for a subse-

ipient refusal to accept; but afti'r default in delivery, a recjuest

by tho buyer to deliver does not waive tho default, and he cannot

he charged, unless iijion a new contract founded upon the

request (>•). And if a party prevents the performance of the con-

dition fs^ or repudiates his liability under the contract (/ ', the

performance of conditions is disjjensed with. In ordinary con-

tracts for work and labour, the work is a condition precedent, and

(/«; U,H-fl,ck V. (Inll.s lS'i',1 , 10 Ka.st, A'./. IS.-.i;, 20 L. .T. Q. n. 4C0 ; i: Q. B.
Mb: llnihrii V. TI/vA./- (IS'J:) , ii:i L. .1. I'.'T.

Q. B. 1.5; (l.Sii;i 2 Q. 1!. 274. (') //'///k/./.. v. »'/.,./ v (IS(iO), s C. B.

(«) RMiir V. .i'liii-w aSDS , 10 Kast, N. S. 'ilHI ;
l'lr,-,„s v. Ih ruiuii :iS7lJs 4.'>

•J9a. ' ' L. J. C. I', (ill') ; 1 C. I'. I), iin.

(0) /',»,' V. /)jic,< ;i8GJ ,34L..I. Q. B. i-) Micka'jv. />.,:. ISSl , (i Ap. Ci.
127: 5 B. &S. 20. 2.')i.

ip) MitiHlii'ld, C. .!., Juiiii V. llmklri/ {t llr l'uteiwiii\ Ihp.. ,( IM',' * U'lllli

(17S1). 2 n.iuifl. 0',»4. .J«««. (191)7), 7S L J. K. B. Sfii ; a9J7)

^ (q) Itipliy V. M'l'i,',; (1819 , IS L. .T. 2 K. R. 79S.

E\ 4lU; 4 Ex. a4i">; drt v. Aiiiliiyali-
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PiliTlK.

Uiapensatioii

of perform-
ance.

must be oouiplutod wfore tlu- puyinout luii bo uluiiiioti ii): but

if tb(( uinployer refusos to allow tbc othor party to do tlio work

uontracted for, the latter • y claim ilaiiiagitt without coiuplelinn;

and the liability will depend upon which party wub in fault in

occa»ioninjf tho contract not to bo curried into ellect 3;;. Undir

a charter-party tho liability to pay freiKht lor tlu- carriage of

a cargo and delivery to the freis'hter at a safe wliurf, l)econie«

absolute if the fieighter reluseu to nanio u wharf for delivery y//).

A promise to pay a sum of money on condition of the promisee

executing a release to be prepared by the promisor was hold to Ix!

made absolute by the default of tho latter in proparinjf and

tendering the deed\,ij. And generally if thi' promiser refuses

to accept the stipulated benollt, which the promist-e is ready

and willing to give, he may be charged with his promise as abso-

lute ya).- A condition precedent wiiich consists in some act of a

third party, as tho granting of a cortilicate or a licence, or tho

making of a valuation, is not excused or discharm'ed by the refusal

of such person to act in the matter ,/;); but it is dispensed with

by tho other party to the contract preventing its performance, so

far as it may bo dependent upon him, as by refusing to appoint a

valuer ^.c). Upon an assignment of a lease, subject to obtaining

the licence of tho lessor, a refusal to accept tlie lease dispons*

with the condition of the licence, and renders the assignee liubh' in

damages i,<i).

" If a man binds himself to do certain acts which he afterwards

renders himself unable to perform, he tlieroby dispeus 'S with tho

performance of conditions pneedent to the act wliiih he has so

rendered himself unable to i)erform" ,f . Tlm^ if u person con-

tracts to sell or lease land to anotiier, ami uiteiwurds dis!il)les

himself by conveying or demisinff the land to a third i)arty, he

thereby dispenses with any reiiuest or other act which would

otherw-isc be a condition preri>dent to iiis liability, and renders

;« r,rt,n V. Ofit (1671), 2 \Vin~.

8aiiud. 742.

(jr) I'hfir/if- V. Colhirn (1831), 1 L. .1.

C P. 7: « Binjf. 14 : I'oiilifrx v. Hi'-

*(».»« (lS4.i), 1 C. B. 75 : (184,'5). 2C. B.

349.

v) StrinnI v. Itiit/ermn (1871), I^. K.

C C. r. 424.

(;) C./<.« V. (liltK (1846), 15L. .T. Q. B.

387 ; 9 Q. B. 164.
•„-.

l!,,„/!->f V. }'.'.r,:u,:m (IM77 . 4(;

I. J. Q. I!. .">90.

(*) (/.„>/,
i' V. //'<«(/ ,1796.. 6 T. R.

710 : Mih'ir v. h'l'hl 1850 , JO L. J. Ex

.

68: h Ex. 82!1 ; (irnflmi V. Kiideru Cu.

«!/. (I8')3i. 8 Ejt. 6ii9 ;
Siuii v. Amy

i856 . 25L .7. Ex. .'.03: 511. L.C._811.

(c) llulliiiiii V. liiiKf I»dui <'•>. (1787), 1

T."K. 638: Thomnnv. /Vv-/m,7,« 1847),

16 L. .1. Q. B. 3f3: 10 (i. B. 775.

VO r.lhs V. Rn,,.,:. (ISS,',), 2!) Ch. I).

661.
i..\ /W-wi-. .*';"'« V. ri.iyU (18491. 19

L. .1. C. P. 84 ; 8 C. B. 7«2.
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hiui»elf at onto liable for a briaoli of tontmct '/ . So if o

person sclU gooils, to ho dolivoicii ii|)(mi tlio ro<jui»t of tli • Imyi.-r,

and afterwards >io\U and dolivors thf sariio jroods to anotliiT

P'TBon, iio dispcuNt<8 with tli<> roiiin'8t of tlio fornur a« a condition
ol' dolivi'ry (r/). And if a man [ironiiHis to nmrrv ono porson
and afterwards marries unothor, lie thereby dispen-tes with nil

conditions, as to time or roijuost or othcrwi-<c, whicii nii^rht have
1)1 en precedent to his iial)ility to the former (A;.

Ckap. II.

Contracts may provide, exprccnly or impliedly, for ti ri'iinution

by lapse of time, or by notice, or by other events; wliicb tiieii

ojicrate as conditiouH »ubse(juent. Where the promise is made to

two jointly, both must join in animlliuj,' tlio eonlraet, unless the

eontruci otherwise provides / . It is sai<l 'that ittimii facif

every contract is permanent and irrevocal)le, and that it lies upon
a person who says that it is revocable or di;tirminable to show
either some expression in the contract itself, or somethini,' in

the nature of tho contract, from which it is reasonably to be

'inplied that it was not intendeil to bo permanent and perpetual,

but was to l>e in some way or other subject to determination '
(/,• .

Accordingly, where a contract wa.s made between two railw.iy

coinpanies. for iriviui; to one of them riinninu' power over the

lines of the other, but withoul mentionini.' any limit of tini^ or

any nmde of terminating; tho power; it was held that, con-idi-riiii;

tlio perpetuity of tho contracting' parties ami of the >ubjeei-

niatter. the contract must have an inch'liriit.' duration, ac-eonliiiii

to the ivimd facie construction of its terms; and that flier' Wiis

no imiiliod (condition to tci-miniito it by iiotiee or otiiei-wise (7 .

Where a contract provides that it may be terminatiMl by notice,

the formality may be waived (w).

Contracts may bo terminable at tho will of oii'' of the parties;

as |iMrtiier-hips, which are terminable by a partner at any time,

('MIKlitiotM

'ulwtijuont.

f'outracts

terminable
ut will.

{/ F.„d\. y./M/fisi:. '. li. .T. o.s.
K. 1,. liili; f. B. vV C. :i'j.i: lMi'h„k\.
I'i:,i,khiii ;is4i;!, i.-)L. J. (J. U. l|ii; s
Q. B. :17I.

35y.

{Ii) sh,„i ,. Stniif (IStti), !.•) L. .1.

Q. B. li:i ;
- (J. B. :i:.s: t:,„n. v. Sm,tl,

(iSKi;, 1.) I. J. Kx. 1(15: ].•> M. V W.
hSS.

(i) Alii;„..\. EriHst ISVi, iu' L.J.

I..

C. P. •JJ-K l:iC, n. 881.

(< .Ilim.S, L .1.. I.hll„lhi R,/, V. l. ^
-V. «-. 11,/. (isT.i , n L .(.' C. 887 :

r.. R. S Cli. 'J411 And .M- L(1. S.ll.,rm.,
s. V. is;,-,), 4.-, J,, .r. c. Vi!) : L. R. 7
II. r.. .-.r,:.

•I lh„„lhi A',/. V. l. ,f .V, H' y?./

(IST.V, 4.) L. J. C. W.\\); L. R. 7 H. L.
5.J0.

{m) \ttl'-niiqUtfU V. PitfryH*», (lOoT , 7tj

L. .1. 1'. 0. lit ; muTi A. C. 483.

I 1
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Pa«tIII. iinli-aN u doiluito term is liunl in the urticlo* of pttrtiK!r»hi|i (m).

And a partnontliip toutinuoU after the t.rni tixod without further

agrooiuont, though subject to tho original articles so fur us th«y

uro appliiiublo, is terminable by fither partner at will(«). But

a provision that an agreement for a partnership "shall be fer-

minatt>d by mutual arrangement only," retiuins the assent of

iioth partners to the dissolution (p). A notice of dissolution oneo

given tannot be withdrawn, nor can the partnership be restored

without the consent of the other partners (9) .
A rontinuing

guaraiiice for an indednite period cannot in general bo with-

drawn by notice and payment of the amount then due under

it (r).— Charter-parties fre.|uently contain un express provision

entitling one or other of the parlies to terniinate Iho agn'e-

menl(,» .-An inhurance terminable on nturi; of the premium,

'
for any cause whatever," may be termiiiatwl bv notice at tlio

mere will of the insurer (<.—Leases and tenaneieM of lend may

he made lerminnhle by notice. Tenancies at will are terminable

In notice at the will of either party («); »"«! "» •"uiiev for a

term of years, or from year to year, may be made terminable ut

will by atonement (a; . A lease for 7, U, or 21 years continues

for those successive jjoriods, unless the election to determine it

at the end of one of the periods is duly exorcised; and the elec-

tion rest.s with the lessee, if no intention to the contrary is ex-

pressed (// . .\ ten' .icy from year to year, in tlie al)>eniw of

iiiiy u^rreement to tin contrary, is by a rule of law terniinaMe by

either party givini; to the other notice to determine tlie tenancy

liiilf a vear Ix l\:c the expiration of the current year -,i: which

LeaWD
terminablp I

notice.

h) PiirttuTwhii) Act, 1S9(), »s. 16, aj ;

Ihnilni V. Tiinitr lS>^(i), .')'> L. -T. (.'.

.)(ij ; ;V2 Cli. I). 'A-'>'> ; Oiiiii V. Jfoicill

O^MO), 7!» L. J. C. .19; flOia) 1 Oil.

lu) l'iirtii(r»)iii> Act, IHilo, s. >-
:

iwmiiM V. //./-//''„•,/ (is(i'.>), :)i I,. .1. C.

iKiii ; 4 De U. F. it J. 474 ; .I///f>«v.

.l/v«ji (1S91!, 60 I,. J. C. .tl 1 ; /'"' V.

Il'nninl IS'.tl). 01 L. J. t'. .>; I'lSlC.')

1 t.h. isj.

(p\ .!/.„» V. /.'////.ifi (UllOi. 71) h.3.
K. B. iKil ;

(li'liii 1 K. It. S4«.

./) J,„„H\. .'-A.7'/(l.s74i, 11 L. J. C.

SJIl; L. K. IS Kq. r,\. .S.C lilmml, V.

iil,.smp(lWt), 70 L.J. C. 010; (1»07/

J eh. ;i7o.

I, /.-'v.,./, V. //•'•/-• l"*!'. •'iO L. -t,

C. 140; IBC'li. D. i'.m.

I.) l.ydirli'tiii S.S. Co. v. IhiniiiH, Fox

,V (;. {l',)0!t ,
7'.' L..T. K. 1!. lol ; 1'->0U)

•IK. 15. '.''i!>; .1/."' Tn/riiii -'li'i/i '". V.

./«./«." r.icC (W. (V.'W, 7'.' L. .r. K. B.

Sys; (IliK) 2 K. li. S44.

I) S„H Filf IJ/lirr V. //"// ,1SSS), 5S

L. J. 1'. <•. i"l; 14 Ai>. <'a. !IS. S.<-

iiiimhnitf V. t'<nn/i"''fi'i/ t'rfihf Mtittial

Asvr. ISii), ^4 L. .1. ('. r. ll.'>; lA

C. ». 077.

[u; Li'uki', I/iw i.f L:in< p. l->0.

(r) Hi- Thirlf„ll (IHSO,, .")0 L. .1. (.'.

:t;!tj; lOlli. I). ;!7l.

(v; Ixv'u V. Si,i,,-nr,- (ISO.! ,:!!!.& V.

li'jy; />"»• V. D-j-iiH ISO?;, 11 Kuxt, 10.

Iwirll V. Ti'iiit,,- ISO I , :!4 L. .r. Kx. ;

:i II. A; C. l.'iS; ruinil V. Smilli ;iS72),

41 L. .1. <'. 7:il ; L. H. 11 K.j. s.i. Stc

(!rr:i V. frmi- l.S.il'. 4 !!. L. C. -iOi.

(:') SiiMmtli'im V. IIMiirl (lSi»4), 04

L.J. Q. B. 200; (isy.v 1 Q. B. :i7s;
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i* i>\ti'n<li>tl to uno yoar for tetmncji« within tlip .\L»riciiltuiul •-"*» II.

lIoldiiigH Act, l«8;J, g. a:j, unions otliuiwisc u;,'ritil ,«;. Leusi-a . ..h.iii«..i.»^

witli ('onililionH of loil'oituro are tiTiniiuiblo u|>i>ii tliu sjn-ciliod '
"'*'•'»'••

default of tlio tonuut, as for n)u-|)a.viufnt of rout, not ropftiring,

or not performing or oUerviu),' otlicr cov.imntB Ji). Siut li fou-

ditions render the lease voidiiblo at the oloition of the li-ssor, wlio

must give notice or in sonio other Hutliciont iiiuuu( vpress liis

election to avoid it(c); but they do not enable tlio lossoo to take
advantage of hit) own wrong to determine the lease against the

will of tlie les8(jr(<<). But before proceeding to enforce a for-

feiture by action tiie lessor must now, by force of sect. 14 of the

Conveyancing and Law of Property Act, 1881, give notice in

writing to the tenont stating the bnach complained of ond nijuii-

ing the breach to be remodie<l, and the statute invests the court ^
with a power to grunt relief against forfeiture (c). The forfeiture

may be waived by a subseciucnt accoi)tance of rent or otiier un-
i'i(uivocol recognitior if the tenancy by the lossoi, oftcr havint,

notice of the cause of forfeiture (/). ^_

In contracts for tlio sale of Lnd it is usuu' to insert ii condition •''ili' u'land

•ntitling tiio vendor to rescind the contract in case of objections ,"it'i!!i,"for

made to the title which ho is unable or unwilling to remove ,7).
' '"'i""'""-

'I'liis condition umst be exercised bona fiilc uiid upon reas)nnble

i,Mounds and not arbitrarily; and it is held to bi; pn-iumptivelv
the duty of the venaor, notwithstanding the condition, to answer
III! reasonable rc(iuisitions of the i>urchttser as to the title, in order
to give him the optiortunity of waiving such objections as cannot
!"• removed and aciepfimr such title lus the vendor can :.'ive /»).

ll' the purchaser insist ujion his recpiisition the vendor may within

a reasonable time give on absolute notice of rescission; and the

^'i.mMV. Xr/i(,':,„ I'.Ml . 71 I,. .1. K. n. .) /t'wt'/ V. tj.ois l!MI!i
. 79 L. .J

-'1
;
"iw. 1 K. n. ii;. K. H. iji '; i!)io I K. It. -ma.

..( /(./,/„( V. /•,„/ ISH.-, ,
,-)4 L. .1. f, ll.ir,/ V. //./v ,l!<iil , :i.J I.. ,T.

U. II. M\ 1.) (J. It. 1). r.di. Q. H. r>i : i) B. Jt !<. 3.VI ;
«','/,.., ,/ v.

* Stv AV««» V. /M.i. (l-,7i»), 4S L. .). Il,i»/.i„^ ls7i^ 44 I.. .1. (
'. 1'. Il«-

• '. J2:i; 10 Cli. I). 747; AV .i„./f,/.,„ h. R. la V. I'. :i4'J : Ihirmpml v. Reg.
•ml .M,!,ri- MS!") , ,V.| L. J. C. 7t;> ;

4.-. Is77 . 47 L. .1. P. C. s : :i \]>. Ci. U.i.
<'li. I). 4711 ; Iff^l,,,, \. M,t,„,,_ .lx,,li,m „ !! Trn-'iiiirl Ifhil. I'^sil . .^i.-. L. .J

INSJ
, .il L. J. Q. B. H'.i'.l ; 9 g. H. I). C. .U:) : -ii Cli. I). 14. !v-e He Ihiiihtm,

'" "»'/ //.').•;< nsys), vr, u. j. c. '^40;
') IMnl.-> V. Il.irnl i\W.V\ .

> L. J. IHDS 1 CIl. 4.)S.

K. n. HI : 4 1!. \- .\a. M\ -. n...„ii^ v. /, Smft/, V. ir,iir,iee JN'tt . lil L. J.
f.,il/„i,„ IS!i.-,

. (14 L. ,1. Q. I!. 720; C. 241); Isy.Vi 1 Cli. oS.l
; Quhmii v

IS'J.'i; 2 y. B. 4011; .V,*/v v. r/feui/t Jl,„m- I'jaii). 7'> L. J. ('. I'd:); (IflOii)
.l/.K.-;.-« (,;, I'lOS^, 77 I,. ,T. C. •J'<-J. II'!,. -V.in. !;- J„-!.r-„ iV .7,-r-^.i IMri
IllOS 1 ch. .57,i. 7,-, L. J. e. 2J0; (lyoe 1 C... 412. '

('/ ll'-lr V. r,lre (1S17), « M. \- S. 121.

I I
•>
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purchas-r will Ik- thoroby preelmlod from ttftunvurai wnivtng the

olijitti.)H(i). Ou the othi-r Iwna, it the vondor ubcU not to

miind lio it bound by bu oU-ction unco mud.-, hut bi« coutinuwl

npg"tii.ti.)U« or doluy may entitle tlie purobumr to tnut tlio c.u-

trait U!i iuUintinK, or al>ond()nod, ui'c.r.liiiK to tli.- i ireuniHtttnci*.

unleM the oon.lition empowers tbo vendor to |>ut un end to llie

contract ut unv timo(fc;. A notice t.. rescind .'Xi)reMed to bo

"without prejudice' ii inoperative v/). Tho right V< rescind

under a condition is not su-pouded by the institution -f h'^fal

prcKeed-ng*. but uses if prosecuted to judgment (tn). The uIhjvo

condition diH« not api>ly to the cu.se of a vendor selling without

any title at all; nor to objections »vliieh are made indopeiulmtlv

of the title shown by him (n) . A condition that in case the vendor

fails to show a goo."! title, or the purchaser fails to pay the money

on till' api.ointed day, the contract sliall h.. void, is cuistriKnl to

give un election to tiu- one party to rescind tlu- cmtracl uiwii the

spcilieil default of the other; but not to entitle cither to avoid the

contrurt liv a default on his own part ji).

t.J(«)(l« may be s-dd upon terms that in case of a broach of the

warrnntv tho buyer may return the goods and recover the pric-

poid; tlio huvcr may then rescind the contract, in ca*. of breach of

warranty, but he could not do so without such condition. c.\cei)t

with the consent of the sollor, or in a case of fraud (/>). Ho must

return the ifoods under tho condition as soon as ho reagomibly can

after dis'ov.n «)f the bivaeh of warn.iity: but if the conditiMU

provides a limited time for tho return of the go .ds. the bu>cr may

act ui.on it at uii\ liin.' «illiin the limit; and in the meantime the

goods remain at tlie rwk of the soll.-r //). A warranty of i:<.ods

is sometimes made with the c<,nditinn that a claim for a breach ot

f 7.- L. K Th lo'- Jlr i> ' ll:i;:iH. \-f.O.-,I-. Il..,n,n,..v Il;<;..i

I'„ >
'

Ii, IhtiihliM iiiiJ //»«TI» { 1^'J.'> . lJ( L. J

il\ \l,,l,„v C.UIM-', L !. C. C Jill; (isir 1 (Jh. 4.-.'<
:

U. .I„cl.~..,.

*,«,},,>J a !,M,. ol I. .1. r. 41 . : :i^ (HHi. 1 Ch. t.i.:i; -- ^. '' "" '«Pl-'l

Ch. l>. TH^; S„„lli V. IIMu; 1--1 .'-,1

L. .1. «'. -'40; tsii.M 1 (-'ti. as.-).

,/ /^ ii;,i,.u iiifi Tiin.ii'i' I'.Mni 7<j

L. J.C. ITii; (1MII7 1 Ch.Jlt.

!i,i) (inn/ V. /V»7,,- (lf*T:)), ii U. J.

Ex. i'il ; "L. B. N Kx -IV : !: A<M
,n„i rii>, (iNiii . CiO 1>. J. »'. -">a ; H"'-"

1 Cli. (iOl ; /-.Ml* V. T>,i,ll IHUli,
,
67

L J. c. :>m. !i»viH ;icli. jsa.

'i(M..,',":.-i L. .1.1.'. 'J'J'i; 'i'-">'> 1
•'''

(„ U„h',l,\. WifitliWW. 'J .aunt.

ills.

(f, h., .. ,)( lil..Kl„ .\ l, Wn. UK. 11.

:,:\. S. ! .(«/'•• )>. iii'^.

,/ ll,,M\. /;///.,.../.V(isTl), Ii L. .1

Kx. 4 ; Ii. R. 7 Kx. 7.



TIIK niO MK. 4H6

tho Wtti'i'itnty •hull Im> nmilu or tlio ifiHxiit roiitrno<l within i: liinitfii Cuu\ 11.

tiir^- tho ohtim tnuit \m iimih' or thn giHHU returno<i within tho

•tipulatcil tinio whi>ri> thu rnntlitinn k ii|i|>li('iiliU) to tho piirli-

cuUr itati! of fact* (r).

Cnntrnnt* of hiring? or (or |>t>r»<>nul 'rvic-n un- iwimlly nmilo ('••ninctaof

terniinnl)lr> hv u notiio to In> y^jvcn hv oltlmr |mrt\ ; itml in »i>mio
"ij'n'jjj,),!,, |^

CAM'S tlic conilition of notice i* iniportrd into thi; rontnict hy imugn ii"tioo.

or hy law in tho ahm-iirc of ii)^ri'i«ni(>nt to tho eonlrury #) . Tho
enffojji'ni' lit of tiii-niul or ilomostii- Morviinio i« In' tfi'iirrnl nmgo
tprniintlili< hy a inonthit noiico i.n liu' |iurt of tho aorvunt; ami
by a nionth'H notiuo or [myniont of a month's wajfit* on tho part of

tho oniployor ((). A hirini; of s.rvii'" f'lr an iin'loliiio.l pi-riod

at nnntiiil wu^oh is |iri«iini|ptiv>'ly a hiring lor n yinr, wi.ii'h

rcqiiin-H no notico unlisii coutinmHl licvond tho yi-ar.M); ami thii

altlioiijfh wuL'i'suri' to !» paid inonlhi\ ar). hut a hirin^j at wn-kiy

wajfcs is pri'suinplivi'iy a hirin;; l>y th'- wick v.'/)- Whorr a notion

ii ro<niiro<l to torniinat.' a yoarly hirinjf. ami thcro is no stipulation

or iwa){i> a|>plical)lo, tho contract is torrninahlo hy a roiisonnhlo

notico accotvlinyf to tho circnnistancos c). ft is not ilirij^al for

a , .<on to contract to gorvt! in a cortain oinploymont cxchisivi'ly

for tho term of his life (a). "The relation of a master of a ship

to his onipioycr, tho 8hi|)owm'r, is not one in whiili, i?i tho .aso

of an indoiinilo hirint;, tho law has nunlo, nor is thoro any cu'toni

makinj,'. tho hirin-,' a hirinj,' for a yoar or for any otiior dolinito

timo, not tho notico hy which tho sorvieo is to Ik- doloriiiined

certain ": hut tho nature ol the service inijiiios a nasonahle notice

for its termination hv either party (fc).

An alternative promise himls tlio promisor to tho porforn

,c, I h,if„i„i,i V. Hii:il!,ti I Slid , w,
L. J. H. n. Ill': I.. K. 1 W. H- I'ii:

ll.Urlnlff, V. 11,1, •i„l; MSMI , Id Ij. ,1.

Ex. 4!l.)
; i) Kx. I>. 177; l/i„/„„.i,iy,

iriii,,i-n (1HH8'. .>; I.. .1. H. It. I,'.; ; -.M

Q. II. D. Si I.

(», J'liiltr V. ll,/„iMi, IMj« , JT b. .1.

r. I', ilill; 4 f It. N. S. .(4(1; /.-.

Afiieni, .iisn. iin,l .tllm lUlll , 7H i,. ,1.

K. H. IM; flUKi I K. H. :iii«.

') Xnirhn V. .V'lrtt (lS).-> . 4 I,. .(,

Ex. I.v.; 2 Cr. M. \ If. '.4; ./../,-/>..» V. .,

H/'i,;.,m;p/, (1S41>, .') Jur S7() ; ,il,„il/ v. ,i ir„/l,> v. /!./ IHi7i, H h. .7. E
H,'//.,/.iii (1897). ti7 L. .1. H B. 4.-)l ; IIJ; 1 .Vf. .\; W. -.'7:1.

ilWls
I Q J5, ]>-,, .;, ,,...„ V. ir,„.-f,f i-i-fi-. ! C: P. 1

liunco .\UematlTe
priiniixit.

ii,.Hf„,l isiiii
,

.".I 1,. .1. K». fi''; .'. H.
.V X. Ill.-i, /.')•...( /I V. Sii,„„„,l,

, IMii.i , ii)

E. .r. ('. I'. .'51
; S »•'.

11. N. S. .'IPS-

l.„i;it,„i V. i;,rhl„t, Ml. , 4;l L. .1. Ex.
.'il ; E. I!. !i Ex. .'17.

;,, h',mn V. '.«./, ls:i|i, ;j L. .1.

K. H. Il.i; h H. ,V Ad. '."II.

vj W,l,n •>;> V. ,/,<.//)• lSil7i. I.'i E. T.
-.14: h:,.i„.v. It,,,- I-*7l'.L 1{. 7 f. P.

i:is.

,- Sc<' f,.iai,. lt,,-,t„H V. ''../.'!/./• (l.H-i7),

.') E. .r. <). S. V. r. isi); 4 Biuu'. now.

l.itkl

Q. H. i:iJ; U H. H. IM
Khriii (1S4S1. IV E. .E

i C, 1-. D.
•)'.»!.
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EliM^tion ill

the prumixt r.

Election in

the i)romiN I

Notice ot

election.

of one or other of several matters, either at the election of tlie

promisor or at the election of the proinisoo. And tho presiiiuplion

is that " the person who is to perform one of two things in tho

alternative has tho right to elect' (^;. Tims un agroonioiil lor

a loan of nionny '' for tiio term of nine or six months
'
was held to

give tiio borrower tho election as to the liino(d). So a sale of

goods at six months' credit and then to be jiaid for by a i)ill at two

or three months, was held to give nine months' credit, before the

debt for the goods accrued due (c).—A covenant to make a settle-

ment in certain terms by deed or will was construed to l(>avo the

election in tho covenantor to make it in either form; so that tho

covenant was discliargod by a will in tho required terms of settle-

ment, although in that form it was subject to failure by lapse (/).

So where a person bound himself either to convey land to his wife,

or to leave \wv the value by legacy, it was hold that, having- tho

election, lie was discharged by the death of his wife in his Hfe-

timo(.7).--But the contract may in terms give the right to oh'ct

to the promisee (/*): as in tho case of a bond conditioned I'or de-

livery to tlie obligee at a certain time and i)lare twentx pounds or

ten kino, at the then choice of the obligee; which binds the obligor

to tender both at the time and place for the obligee to make his

election {i).

If tho promisor has tho right to eleul, he must give notice of

his election so as to bind the promisee as upon a coinpleto con-

tract;/.-); anil conversely, if the promisee has the election of the

alternative act, he must give notice of the election made to the

promisor, as a condition precedent to charging him with the pro-

mise (0 . Thus under a lease reserving rent ' to be |)aid ipiarterly

or liaU'-(|Uarterly if reiiuired," it was held that tiie lessor could

not distrain for a iialf-quarter's rent without previous notice to

tho lesse<> of his election to take the rent at that period in . A

contract to deliver a certain quantity of iron, all in November, or

eqtially in November, December, and .January at an increased
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price per ton, was held to givi- the eloolioii to the buyer; who was <'"ap. IF.

bound tojjivo notice of his ( Icctioii in time tor the seller to oxcculi'

the altcrnntivo I'hosou; and in di'l'imlt of notice (iuiinjj N'ovoinbcr,

tli(> Sfllor was discharged from dcliverinj^^ any portion w).

An election onee madi' is linal and irrevonililo, according to tiio l-li'"»i""

niaxun (jifod-soiiff pUirint in cIt'cfiDiiihiis (iniiilin.'i (fisplicirc n»n
potest."- [ nder a policy of insurance against lire, with a con-

dition reserving to the insurer the election to reinstate the insured

premises instead of paying for tlie dainaiiP, the insurers having

given notici- tinit they elected to reinstate wore held bound by

their election; although tln^ ))remises were afterwards pulled down
by tlie public autlioiity as being in a dauirerous condition but not

attributable to the lire i^o). Where a (!ontra( t was niaile to deliver

cotton in August or Septeniiier at seller's option, and notice was

given by him that the cotton was ready for delivery in August;

he was held bountl by the notici? given, ami having made default

in August tiie l)iiyer was diseluirged from accepting any later

delivery (^/;).

The construction of the contract may bind the prouiiser to a I'mmiscs to

certain specilied [)ei rormance or to pay a certain sum of money.
,',t'"p,lrti,nn!

It then be(!onies a ip.iestiiui of construction in each case wiiether •'""*•

the proniiser may elect to |)erforni the contract or pay tiie sti[)U-

lated sum as the price of not doing so, or whether the proiniseo

may insist upon tlie i>erformance. Whatever the true iMiist ruction

may he, tJK^ pi'omispe may waive pcrforNianee an 1 <laiiii piiv uient

as upon tile non-perl'ormance of a eiuclitiou |irecedent; in which

case, uuli>ss tiie money is construed as a meie penalty, it liecomes

an absolute li((uidated debt (7). Accoidingly, under an agree-

ment to return liills of exchange which were delivered for pre-

sentment or to pay the amount of the bills, the promiser, on

default in returning tiie bills, was held lialilo lo pay the full

amoui ' tliough tlie bills had biM'ome woitiiless r). 80 with a

bond niditioned to marry the oblig(^e or to pa\ liim a stated

(1.1 Ilni„l % M;ll,, ISM ,
.Ml I.. .1.

y. B. .'iJll ; 7 (i. li. |(. !IJ. S.I r,,/,,.
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Past III. sum (»). So with a covenant not to carry away manure, or to

pay an increased rent ;<); ""^^ * covenant by a lessee of minerals

to work a certain quunliiy every year, or to pay a lixed rent («).

Upon r le of goods to be paid for by casli with discount, or by

bill at leo months, the buyer upon refusing to accept the bill,

becomes at once indebted for the cash ,x). Where the granteo of

a patent covenanted to pay a certain sum in royalties, or to forfeit

the patent, it was held that ho was not bound absolutely to pay

tlic money, but might alternatively forfeit the patent v//). -But

in the case of a promise strictly alternative between two inde-

pendent matters, if the promisor neither elects nor performs cither,

the amount recoverable as damages is measured by the iilteruutive

which is least benelieial to the promisee i^z)

.

.<) Jlo..y. Dm, ilTllj, 1 Wils. .V.l. 471. «'• S,h,a,Jv,- v. fu^trr ,l>'i7;, l
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<l,m,rl V. (««/N flH7ii , i(iI...I.C. I'. (INM . 4JL. J.C'.r.-.iU: L. K. sc. K
3i)1 L. 1{. .'. f. P. .^77. I7i. ^'m' /'"«'. I'-

771.
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"35

( AN AlHAN .\llTi;s.

Dirisihl) I'ronmr.

In Collinn Bnij Uaflinij mid Firicnnliiig Compatui] vs. Sew
York and Ottairii lin il irn i) Cintiimini, :!2 S. ('. K., 21t>. Iiy h con-

trat't to romovc spans from ii wrecked l)ri(ljre in the St. Lawrence

the eontrnetors apret'<l "to remove both spans of the wrecked

lirMjre and put tliein asliorc for the sum of !fi2ri.OOO, we to be

I>aid :!!').()()(> as soon as one s|)an is removed from the channel and

another sii.'i.OUO as soon as one span is put ashore, and the balance

as soon as tiie work is eompleted, it l)ein5r understood and ajrrecd

tliat we push tlic work witli all reasonalile despatcii, but if we
fail to complete work this season we are to have the right to

complete it next season." It was held that the contract was

divisilile. and the contractors havinfr removed one span fr.im the

channel and pu' it ashore were entitled to the two payments of

i|i").()00 each, uotwitlistandinj? the whole work was not completed

in the seuoud season.

Promise to L<avi h\j Will.

In Orr vs. Orr. lM (Jranfs Cli.. :5!I7. the father of the plainti!V

died leavinsr a widow and nine children. The plaintitf. the eldest

son. was then sixteen years old, and lie continued to reside with

his mother on the farm, whicii she owned, for about six years,

when, becominjr dissatisfied with ills position, he informetl his

iiiother thereof, and that he had determined to leave the farm
and work for liimsi'If. wherenpon his mothi'r urf;ed him to

remain, work tlie farm and assist her in l)rinjrin!; up the family

and she would jrive him the south half of the farm an<l the other

half to a youHL'cr iirotlier on consideration of the plaintiff sup-

porting; her for life. The plaintiff, in conse<iuence. remained

with the fap.ily. and erected a brick dwellinjr on the south naif

of the farm, of which liousc he airrecd to fiivc and did j^rive his

mother a certain part for the use of herself and a frranddautrhter.

The Iirothers and sisters of the plaintiff were all aware that the

plaintiff claimed under this alli's;ed asrrcement or promise and
the south half of the lot was always ilesignated as his. The
l)laintiff continued to fulHI the terms, stipidated for until the

death of his mother, aliout seven years afterwards, but she died

without h.ivin}.' executed a deed to tin- plaintiff. It was held, on
appeal, reversini; the decree of the Court below, that what had
occurred could not be treated as all affreemcnt to convey, but

1—18S

-M
.-J

^^
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was, at most, only to be looked upon as a promise or expectation

Held out by tlie mother to tlie son to indme him to remain with

her, and, as such, was not capable of being specifically enforced

in eiiuity. This case was followed in Jibb vs. Jibb, 24 Grant's

Ch., 487, in which the plaintiff alleged that, having remained at

home working for his father until he was of the age of twenty-

tive or twenty-six years, lie tlien told him that he must have

wages, whereupon the fatlier agreed that he would purchase a

certain farm, and that, if plaintiff would remain at home and

work until the land was paid for, he would convey the same to

the plaintiff; that tlie plaintiff, accordingly, remained with and

worked for his father until tin- farm was fully paid for, and

that the father put the plaintiff in possession. The answer to the

bill for specific performance denied the agreement alleged by

the bill, but admitted tliat the land had been bouglit with the

intention to devise it to the plaintiff, and that the father had

executed a will so disposing of it which he alleged he had uo

intention to alter. It was held that specific performance could

not be decreed.

In McDonald vs. Rom , 17 Grant, 6.")7. a fatlier and .son entered

into mutual bonds, the fatlier ajn-eeing that .just before liis deatli

he would convey the farm to his son in fee, ami tlie son agreeing

that he would, during bis father's life, work, till and improve

the farm. Quarrels took place afterwards, and ultimately the

father left the farm, the son retaining possession until ejected

at the father's suit. It was held that the contract could not be

enforced against the father, but the decision was put in part on

the ground of want of mutuality in the remedy, the considera-

tion on one side being for personal services.

In U'((//,e/- vs. Boughncr, IS (). R., 448, it was held that where

a contract on the part of a testator founded upon a sufficient

and valuable consideration that he will leave by his will to the

other contracting party a sum of money as a legacy is clearly

made out, the representative of the testator may be compelled

to make good his obligation, but where the testator, the grand-

father of the plaintiff, promising to make the same provision for

her by will as he should make for his own daughters, took her

from the home of her parents at the age of twelve, adopted her

and maintained her while she worked for him for nine years,
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but, although he made his daui^hters residuary legatees, left the

plaintiff nothing by his will and paid her nothing for her ser-

vices, it was held that the promise made and the consideration

for it were both of too uncertain a character to entitle the

plaintiff to specific performance, fmt that the circumstance*

gave rise to an implied contract for the payment of wages and

took the case out of the ordinary rule that children are not to

look for wages from their parents or those in loco parentis in the

af)sence of special contract, whilst they form part of the house-

hold. The rule was stated by Armour, C. J., to be that where a

party renders services for anotncr in the expectation of a legacy

and in sole reliance on the testator's generosity, without any

contract, express or implied, that compensation shall be pro-

vided for them by will, and the party for whom such services are

rendered dies without makiujr such provision, no action lies, but

where from the circumstances of the case it is manifest that it

was the understanding of lioth parties that compensation should

be made In- will and none is made, an action lies to recover the

value of such services.

In Cross vs. Cliiirn it al, 20 O. R., 542, the _)laintitf sought to

recover from the executors of a will the whole of a deceased's

estate upon the strcnjitli of a verbal airrccment which she alleged

was made between her and the deceased. Iler evidence was that

he said, "You give me a home as long as I live and when I die

you have what is left," to which she answered, ".Ml rijrlit," and

he tlien said, "That is an agreement." He was maintained by

her for eight .vears after the alleged agreement, but made his

will in favour of other persons. It was said that such an agree-

ment must be sup|)ortcd by evidence leaving upon the piind of

tlie Court as little don))t as if a properly executed will had been

proved before it.

In MacKnij vs. MarKaij. 1.") (irant's Cli., :i71, plaintiff's fathe-

had verbally agreed to give plaintiff land for work .vhich, after

coming of age, plaintiff bad done for liis father. Two years

afterwards plaintiff, on his marriage, went into possession, with

his father's permi.ssion, but bis father had revised to give him

a (iced or part with the control of the property. Plaintiff

remained in possession to his own use for eight years, when his

father died, having devised tlie property to the defendant. It
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was held that the plaintiflF could not cnfon-c the alleged aRrt-f-

iiicnt : that lie had taki-n possfssuiii n-lyiiin on his latlit-r's Imuiity

and expressly infomietl that his t'athor, by allowinK him to have

possesKion, did not mean to part witli hin own control over the

property.

In Mrdiiudii vs. Siiiitli. 21 S ('. K., 'IM. a ^'irl of fnurlc.'ii

livi d with her >?randtathcr. who promised her that if slic would

remain with him until he died, or until she was, nmrried. he

wouhl jtrovide tor In r tiy his will as amply as tor his diiusiiiter.

She lived with him anil performed such services as tending

cattle, doinjf lield wirk. manaainn a rcapinj; nmchine, and

lireakinK in wild and unKovcrnaltle horses. It was held that the

afcreemeut to provide for her l)y will was one of which specific

performance could not he decreed, and Stronp, J., doubted if

it had any validity at all as an afrreement. but it was held that

she was entitleil to remunenition for her services.

Clltlllltillll SllllSUIIK III.

Ill Toiriiji V.-. tiiii>i rial I'lii I n.-niniini Vnmpniiii. 2i> S. C. K..

:tS\i, a policy of tire insurance on a factory and machinery con-

tained a coiulition iiiakin!,' it void if the said property was sold

or conveyed or tlie interest of the parties therein ciiaiijjcd. It

was held. atTfirminfr the Supreme Court of New Brunswick, that

by a chattel iiiortfrajrc. jrivcn In the assured on the property,

his interest therein was diaii^'cd aiitl the policy forfeited.

Ciinililiiins I'mnil ill.

Ii> ('(11)1 Union Kliilrir V 11,111)11 II fi vs. Shniti)-. :{ti N. S. U..

A.i, the Dominion Act. ISIM'. di. VI. sec. l;{. Iiaviiiir provided

tliiit wliciicvcr ii nndiii!.' of ii iin'tcr i>; tiiki'li i'V tlic i'otitriictoi-s

for the purpose of I'stiililisliimr a i'li;irir<' upon tiic piin-liascr. the

contractor shall cause a duitlicatc of such rending' to lie loft with

the purchaser, it was held that the hu'-den was upon the plaintiff

suin^' to recover for electric lis^'htinir and rent of meter to shew

compliance with the act. and that riou-comidiance was not

excused by the fact that tlii' persons to whom the duplicate was

refiuired to be delivered mifrlit not be abb' to understand it. and

also that an otVer to coiiipromise made on the part of the delVnd-

l i
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nnt could nut in any i-iin*> Im' treated hm a wnivcr of the right

i.'onferred by statute.

In rullfH vs. Mrk(rso„, 10 C. (;. ('. P.. 54!), it was held that

upon a covenant to i)ay in eonsiderntion of ee. lain work to be

performed, the first payment to l)e made before the time fixed

for the (completion of tiie eontraet, the performance of the work

was not a eondition preeedent to the |)aynient.

In Coiinni nidi I lu Assiiraiin t'lnnpnini vs. Mnrqison, 29

S. (". H.. (101 rtain eoniiiticms of a poliey of fire insurance

required pr<M)f, etc., within fourteen ilays after loss, and pro-

vided that no claim should l>e payable for a specified time after

the loss should have been ascertained and i)roved in accordance

with this condition. There were two subse<iuent clauses provid-

ing respectively that until such proofs were produced no money

should be |)ayal)le by the insurer and for forfeiture of all ri(ihts

of file insured if the claim should not for the space of three

months after the occurrence of the fire be in all respects verifieil

in the manner aforcsaitl. It was held, reversinjr the judsriiient

of the Supreme (^)urt of Nova Scotia, that the condition as to

Ihe production of proofs within fourteen days was a condition

precedent to the liaiiility of the insuriTs: that the fori-c of the

word "until" in the sulise(|uent clause could not jrive to the

omission to p.roduce such proof within tlie time specified the

ctTect of postponing recovery merely until after their produc-

tion, and that the clause as to forfeiture after three months did

not apply to the coixlitions specially rc(|uired to be fulfilled

within any lesser |)eriod.

In Xiirlhini I'arifif 7?r;)»v .« Ciiinimiiij vs. Marliii it al.. 2)

S. ('. !{., l:i."). ;m exjiress company gave a receipt for money to

be forwarded with a eoiidifion endorsed that the eomi)any should

not be liable for any ciium in resp M-t of the package unless

within sixty days of loss or danuige a claim should be made by

a written statement with a copy of the contract annexed. It

was held that thi- consi'jrnor was obliiri-d to comply strictly with

thcHc terms as a condition precedi>nt to rei-ovcry asainst the

exjiress company for failure to deliver the parcel to the con-

signee.
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The case of Richardson v». The Canada W'tsl Farnum, ttc,

Imurance Company, Hi I'. C. C. 1'., 430, was held not to apply,

for the reasons given by Mr. .luMtiue Killaiii in the court helow,

but Strong, C. J., said that if that case liad been in point lie

should have been unable to follow it. "The parties have chosen

to enter into ii contract subject to u e()niliti(.n which the a|>pel-

lants have a right to insist on an exact compliance with. Thut

they have suffered no disiidvantiijre or inconvenience from the

respondent's neglect to comply with it is, of course, wholly im-

material. The parties must abide by the terms of the contract

they have chosen to make for themselves."

In the case referred to the declaration was on a policy of

insurance, and the plea was that by a condition on the policy

iiny loss or damage was to be paid within, three months after

due notice or proof thereof maile by the insured in conformity

with the by-laws and conditions annexed to the policy, and that

such prcmf should further contain a certified copy of the written

portion of the policy, and defendant averred denying that the

proof did contain such certified copy.

The plea was held bad on demurrer, apparently because the

production of the written part of the policy was not a condition

precedent to the plaintiff's right to recover, but Mr. Justice

Killani upon this remarks. (10 Man. L. R., 613), that the decision

was upon demurrer, and it might not improperly be considered

that the plea did not show that in the proof the copy of the

written portion of the policy was absolutely required to make it

such proof as was a condition precedent to the existence of lia-

bility.

In Saxti»i vs. Ridhi), 13 U. C. R., .')22, the de.laration was

upon an agreement by which the defendant undertook to com-

mence certain work " so soon after the (iiiciiing of na vibration

this spring " as he could remove a steaiTi dredsrc and working

a[)paratus to I'ort Hurwcll. Tt was held insufficient to allege

that the sprinc had elapsed, and that it was necessary to aver

that since tlie opening of navigiition the dcfcndiint could have

removed the <lrc(lgc.

Ill Roiillon vs. Bilhiiiif. 21 (irant's Cli.. 110. by an agreement

bcTWfcn tli(' veniltir mid pnn-liaser. it was agreed tliat so soon as

!i litlc to tile JMlid ;ili:I plviniscs sntisfjictorv to tile solicitors of
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the venduu uould bv alfordfil tu liiiii tliu vt-miee ithould puruliatie

the land at four tlunisaiul dollars casli. It was held that, in the

almenci' of nutlit Jidis, tlif approval of tiic titlf l>y thu solicitors

of the vendee was a (condition preicdcnt to the right of the

\c-ndor to call for spfcilic pcrrnriiiaricc of the ajfrt'eiiifnt. The

case is disiuKuishwl from that of Lord vs. Stcrrii, in which the

contract r»'<|uirfd that there should lie a title satisfactory to the

purchaser himself, wlin, aeeordinjr to the eonstrut^tion contended

for on his behalf, iiiiirlit himself have arbitrarily put an end to

the contract, on pretence of an unsatisfactory state of the title.

The construction put upon tl ontrnct in the case last men-

tioned by liord Abinfer is criticized in this case by Strong. C. J.

In ^Yalsl^ vs. Hrouii, IH I'. (*. ('. I'.. CO, a contract was ; .de

for the purchase of ."(iiiT.OOO in nrceni)acks. for which four notes

were (fiven in ('anadian currency. One of the notes being over-

ilue, tile vendor notified the purchaser that he could no hmger

carry the amount of rauadinu currency, and had, therefore, con-

verted it at that day's rate of exclian};i', diarjfini,' plaintitf's

account with the same. It was held that the payment of the

note was a condition precedent to the delivery of the (in .-nbafiks.

In Sherlock vs. I'oinll. 2(i «). A. R. 407. it was .held that where

there was a contract to <lo spe<-ific(l work for a fixed sum. with a

proviso for payment of proportionate amounts e(|iial to eighty

per cent, of the total amount when the work was done and the

balance of twenty per cent, in thirty days after the completion

and acceptance, coinpbtion was a condition prei-cdent to the

ri<;ht to jiayment. and where the work was not completed there

was no ritrlit to recover the proportion done as upon a iiuatitum

Miritit. The case does not decide that .the plaintiff was not

entitled to be ])aid aceordinjr to the airreumeiit as the work pro-

ceeded.

In 'fulluclt vs.\\(7/.s, 7 r. ('. ('. 1'., 47, the declaration claimed

damages for lircadi of a contract lor sawins.' limber containing

an afireemcnt by defeiidfint to supply the i<laintiff with such a

portion of the price as would enable the .plaintilT to carry out

the contract. l)Ut did not aver any demand upon or rcfunal by

the defendant to supplv such money. This was held bad on

ileimirrcr because payment was not a condition precedent to

plaintiff's i)cri'()rmaiice.
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in Fit vs. Whijir, ].i r. ('. ('. I*.. M.'J. thf plaintiff airri-etl to do

i't>rtain wuric for the (It>''t>n4lant. for \vlii<-h lit> was to be paid half

In I'UNh on conipli'tion of the work and half by a bankable note at

three tnonthH, defemlant to pay the bank charKeH and interest

and the noti* to be renewed if rei|nired for two nionthN longer.

On the :lOth of .Inly, 18<>2, jduintiff siieil for the work done. The

evidenee shewed that it wan not eonii>leted until the 2nd of May.

It wax held that the aetion wan brought t(M) Noon. as the entire

debt was not dm- until three months after the completion of the

work and the onus prohnniH that the time of credit had expired

was on the plaintiffs. The trial Jiidjre had treated the payment

of the bank I'harjres anil interest as in the nature of a condition

which the defendant must comply with before he was entitled to

the credit, but this was held to be erroneous.

\

I

II 1

In h'obsDii VS. Wrult . \.\ Oraiit's ("li.. 41!». <lcfcndant entered

into a contract for the purctias«- of property, the price being paid

by instalments, and, there being a mortKajfe not yet due, the

vendor was to >five the vendee a bond of indemnity in respect

thereof. A decree was made for specific performance at the suit

of the vendor on the undcrtiikini; of the plaintiff recited in the

decree to pr«MMire u release or dischartre of tlie mortjtaKe. and the

overdue instahncnts were ordered to be paid into the bank.

sub,ieet to the further onler of the Court. It was held that the

perforniK-ce of this undertakinjr was not a condition precedent

to the paying in of the money, but was a condition prec-edent to

its being paid out.

In Toniii r \s. D'Knrailo. :{ l". ('. (^. M., ]7i4. it was iield tliiit

where payment is to be a condi'ion precedent or a concurrent act

and is to be mnde in a certain manner, tlie plaintiff must aver a

readiness to pay in the precise manner stipulated. The case

was on a demurrer, and the language of the Court is: "Instead

of alleging that he was ready at all times to perform the agree-

ment on his part, he shoidd have averred expressly that he was

ready to |»ay for the timber in the manner he undertook to do.

There does not seciti to be iriuc-li value in the distinction, but the

ease of Krmhh \s. Mihx, 1 .M. and ({.. T'lT. ami many other

authorities re(|niro such an averment, and the objection is taken

here on special demnrrer." (184.").")



TIIK I'KOMIMC 4t>8j

i'lninnn iif fiiiulilioitM ninl Mtiliial i'ini<litii>ii.i I'midtnt.

Ill .Iriiihiri/ VH. Watiiiii; Xl N, S. H.. ;»!•<;. by uu iiifri-eiiient

fiitcrnl into liftwfcn pliiii.tiir niul iltrtiuliirit for the m\v of

liiiul, it WHS proviilfil ilm'i ii tlu' inirftmnf luoii.y wan paid by
InMtHliiD'ntN the ilcfd -vns to Im- Kivcii ulii-n, iukI not UiUrrt- tlu'

Inst iuxtiiliiifnt uiw paid. If dt-ffiidinit fxiTi-im-d liin optiou -nd

pnid till- uliolf piin-hasi- inoiicy at any time within four yei n*,

tlu-n till lict'd was to he Kivcn when the i .ont-y wan pi;'d. It waa
held that tin- oliliKatioiiN win- mutual and dependent, and that

the nets were to he performed eoneiirrently.

In Siillitrlaiul it at. vs. Wislhun r. :(!» N. S. K., 't2. the plain-

tiff and defendant entered into an aifreen.ent in writing for the

anHiifiiment hy viefendant to plaintiff of all his riirhtn in a Kold
separator of which he was tlie inventor, upon reeeivinR u eeitain

number of sliares in the eompany to be or^uni/ed for the purpoxe
of obtainintr a patent for the separator and for other purposes
in eonneetion therewitli. I'rior to the incorporation of the com-
pany a patent obtained in Caniula was assiKned to plaintiff, and
an action was brouirht elaiminir an injunction to prevent defend-
ant from dealinjf as his own as he claimed to do with a patent
obtained in the Initi-d States, and which was included in the

terms of the agreement. It v'.h held that the obliiration to

transfer the invention on one sine ami to allot the sl,:res on the
other were concurrent conditions, and that plaintiffs had no rij;lit

to ask for a transfer of the invention until they were ready to

deliver the shares; also that in the absence of indication of readi-

ness or williiiirncss on the part of plaintiffs to perform their

part of the ajfrecincnt they were not in a position to come into a
court of equity and ask for an in.juiiction apiinst defendant to

restrain him from sellinjr the .\iiiericaii patent or for a declara-

tion as to their interest in it.

Cundiliiin «,< In Ci rtifiiiit' of Kii;/iiit( r. ArchHict.

Iiinpiclnr, Etc.

In Tin Qiufii vs. .Mr«l,;, rii. IS S. C. R.. :{71. the respondent
filed a petition of rijrht for actual work on a section of the
Intercolonial Railway withcmt having obtained a final certificate

from the chief entfineer. Flcminsr. The latter having resigned.
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unuthcr I'nffiDt'vr waN apt)' tl, who inveHtitratfd nmpondeat 'n

claim anil rc|H>rt«Hl - •!•' in liix favor u( 4\'2^l'-l'\ Thin

ri'|Mirt wiiM rii'viT it|i|>.. ;<{[ of Ity tli<' iMiiiiiiiiMtiiiiifrN nor liy the

MiiiiNtiT III' Kiiilwa.VN ami CanaU.

It wax lii'lil that thi> n-purt in i|iitwtion I'ouliI not Im> ronHtruiii

to Ih> a fiTtiliratc of tlii> i-hi«>f «*niiini>('r, ami no li'iral riaini I'oulil

Ih' fiiiuiili-il tlii-ri-oi , aim), per Kiti-liic, C.J., that tli iitrai-tor

\\i\n not I'ntitlcil to lie paid anythinK until tin- final i-crtitii-atu

of the cnKinccr waH nppmvi'd of liy thi> commiHNiom'rN or Miniii-

ter of liailwayN and CanalN; whili- Patti-rMon. •!., held that,

althoiti^h Shanli'y wax duly nppointiil cnirini-iT and hiit report

iiiiKlit he held to he the linal and I'JiminK eertitieate, yet, an it wax

provided hy a elause of the eontraet that any allowanec fur

inereaHcd work was to he deeideil hy the commiiiNionerN and not

l>y the engineer, HUpplinnt was not entitled to reeover mi Shan-

ley'd eertilieate. Stronjf, I'attenton nml TaHclierenii, .M., held

that the olllee of eoiiinuMNionerH having heen aholished and

transferred jtenerally to the Minister of Railways, the a|iproval

of the eertilieate was not a eondition preedent to entitle the

suppliant to claiin the amount awarded him by the final eertifi-

enle of the chief enjfincer.

In Mitrraii vs. The Qhii n, 2») S. f. R., 20:1, a contract with the

Cn)wn for huildintf locks and other works on a government

( annl pnivided for monthly pa.vments uji to ninety per cent, of

the value of the work done to he made on tiic certificate of the

cntrineer approved hy the .Minister of Railways, the certilicHte so

approved to he a condition jirecedetit and tiie cnjjincer to he the

sole .juil^rc of work and materinls. and his decision on all ques-

tions with regard thereto or as to the meanini; and intention of

tile contract to he final. He was to be at lilicrty to make chanires

or alterations in the work which he siiould deem expedient. It

was held that, Ihoujfh tlu' value of the work certified to hy the

monthly .-(Ttiticate was only appro.ximate and subject to revision

i;n completion of the whole, yet. where the engineer in charue

liad chanpd the character of a particular class of work and.

when cimiplcted. had ciassilied it and fixed the value, his decision

was final, and could not be reopened and revised by a succeed-

insr enfrincer. It was also held that the I'ontracfors could proceed

(>y acti'iti if p;iyii>ent on » itmnthly certificate \v;is withlield .nnd

were not oblijfed to await the final completion of the work before

suing.
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lu UuiHlu'iu v«. Thi IfHi in, M S. C. |{., :»7;J, the t'un-KuiiiK Kum-

UHN iliNtiiiKiiiNlittl. ill tWiH iiiM till' eighth ami tucut/ltftli

ciuuiuw of IIh' u|i|m'IIiiiii> niutruct lor fouKlruriluK uvrtuiii public

wurkH were uh follow n:

H. Tliut tlif ftii^iiii'ir nIihII Im- th<- noIi> jiului' of work uml
iiiiiti'i'iiil ill rrsju'ri III' Ih>iIi i|Uuntit,v iiiiil i|iiiiiit,v, uml IiIm <lrc'i>ii>ii

on all <|Ufstioiw in tliNpuii- with n>Kur<l to work or tiiuturiul or aw

to till- iiii-Hiiiiiu or intiiitioii o| till' loiilrurt ami llu' iilaus, spuci-

licHtioiis itml ilrawinKM xliall lie linal, uml no works or I'xtra ur

utiilitional workn or diariri-N shall Im- ih-cim-d to have Imm-d «xv-

1 ut(-il, nor nIiiiII tin- coiitrartor In- i-iititliil to pnyiiiont for the

Nuiiii- iinli-NN till- MUiiii- shall luivi- Ihi-ii I'.xn-ulcil to the satisluiftioii

of thi- i-inriiicip as i\ idi-m-iil l).v his icrtiliiati- in writiiiu, whi<-h

i-i-rtilii-ati- Mhnil iu' a romlitimi prt-<-i-ili-nt to tin- riitlit of the

I'ontrai-tor to Im- paid llii-rtfur." (Hut lu-rori- thi- nrntrai-t was

siKin-d li.v till- partii-s th«- words "as to tin- iiicaniinr or inti-ntiou

of this i-otitriii-t and tin- plans, spi-i-ilirations and druwiinjs"

wen- Ntriii-k out.)

2't. Cash payiiii-nts to ulmut ninety per n-nt. vahu- of tin- work

doni', approxiiiiut(-ly, iiiadr up from roturns of proKn-ss iiii-asun--

iiii-nts and i-ompiiti-il at tin- prji-i>s ajfn-f-d upon, or di-ti-riiiineil

iindi-r till- provisions of tin- contrMi-t, will Im- madi- to tin- i-on-

trartor monthly on tin- written i-t-rtili'-iiti- of tin- i-njfint-i-r that

tin- work for or on iiiiount of wliiih tin- i-i-rtilirati- is jfranti-d

has lu'i-n duly cxi-ruli-d to his satisfai-tioii. and statint; tin- valui-

I'l' siicli work, ciiiiipiiti'd as iiIh)\i' iin>ntioiii>d. ,M'id iipi>ii :i|(pniviil

of such (-i-rtidcatt- l»y tin- minister for tin- (inn- heiii).', and the

said fcrtidcatt- and sin-ii approval thcn-of shall Im- a rondition

pri'i-cdi-nt to the rij:ht of tli mtractor to Im- paid tin- said

iiim-ty [icr ci-nf. or any part tlicri-of.

A dilVi-ri'in-t- of opinion arosi- lu-twci-ii tin- rontrartor and thu

i-nKim-cr as to tin- ipiantitv of i-artli in certain i-mliaiikincnts

which should lie paid for at an increased rate as '• water-titrht

"

i-inl>aiikriient. under the provisions oi tin- contract ami speciticu-

tions relutin<; to the work, and the claim of the contractor was

rejected l>y the enjfinccr, who afterwards, however, after the

matter had Imcii icfcri-ed to the .Minister of .lii^tice hy the .Minis-

ter of Kailways and ('anals. and an opinion favourable to the

contention of the contractor >;iven liy tin- .Minister of Ju>tic-e.

made a certillcate upon a proirress esiiniate for the amount thus

in «lispnte in the usual form, but added, after his sijrnature the
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tollouinsf «or.ls; •C.TtiH.Ml as ro>,mrds itrm .. (tlu- it-n. in

.lisnut.-). "in a.M-oraam-.. witl. a l.tU-r n( tl... D.-puty MnnsU-r

„f .lusti.-o .t.-." Til., .stiinat.' tl.us .•.-rtiti..! was f..rwanl.-l lor

paynu-nt. I.ut th- .\u.lit..r.(J.n..ral r.-fusr.l to issu.- a vlnMiut.

thcn-ror.
, ,

It was hold that. un.l.T the cin-uinstan.M-s ot th.' .-as... 1
1.-

n.rtiti.-ato sum.-h-ntly .m.iui.IumI with th.' .v,,uim..cnts ol the

twrntv-tUth section of the .•ontra.-t. that tho .Ic-isi.m ol tlu-

..„jrin;-..r r.-j.-.-tin- th,- contractor 's .'laitn was not a tinal .Ic-ision

under the eiphth clause of the contract ad.ju.lK-atinjr upon the

.lispute under the said eijrhth section, and .lid n..t pn-clud.- hm.

fron, s„l.s.-.,u.-ntly Rrantin^ a vali.l .-..rtiticate t.. enable the ..m-

tract..r to r.M-.iv.. payment ..f his .lain., an.l that the .-..rtiticate

.nv,.n in this cas... wiu-n-hy the ..ntrin.-er a.lopt.'.l th.. .•..nstru..tion

plac...l upon tl... .-.ntract in th.. l..sral ..pinh.n (.'.ven by the

Minister ..f .lusti.-... was pn.i.c.'ly firant..! within tl... m.-aninf! ol

th.. twenty-fifth .-laus.. .>f th.- c.intract.

In TI,o,„i>.^'>n vs. Mnlluso,,. :i() S. C. K.. :{.-.T. a -•ontra.-t for

tl... sale of lu...lu.r was n.a.le wl...lly hy .•..r.-..spon.l..n..e. and the

letter which ..pl..t...l the hai'Sain .-..ntain...! th.s pr..vis..m
:

th.-

insp...-tion ..f this l.....l...r to !.. ...a.le alt..r th.- sa.ne is lan.le.l

|,,n. (at \Vin.ls..r) hy a .-..n.pct.-nt insi.cct...-. t.. !.. a-r.-.-.i ni.on

|„.tw.-en Imv.-r an.l s.-U...-. an.l his insp....ti..n to I... hnal. It was

h,,l.| that it was not .-sM-ntial for the porth-s t.. ajrn.e ..pon an

inspector hef.,re the insp..cti..n was h.-.-un. an.l a party ch..s..n

l,v tl... I...v..r havinsr insp..ct,..l tl... l.n..h..r an.l h.-f..r.. his work

was .-..n.plete.l, th.' s,-ll..r havin- afrr.....l t.. a.-.-.-pt h.n. as inspee-

„„.. th.- c.,..t.-a.-t was satisli...l an.l th.- insp.-.-t.on linal and

hii.dinj.' on th.- party.

|„ riu ()Hn„ vs. Cmou. iM S. V. R.. .;2. a ......tract hetwcn

II.T Maj.-stv an.l Ih.- r.-sp-in-l.-nt for tl..- .-onstruct.on ot .l..part-

MM-ntal i...ihli..«s at (i...-h.-c .-onlain.-.l Hm- usual cla.is.. that th.-

l„lan .f th,- .-..ntract p.-i.-e was not payal.l.. unt.l the hnal

....rtilicat.- I.v tl... .-n}.in.-..r in .-hars.-,- was f;iv.-... There was a

,.laus.. pr..vidin« f-.r tl... tinal .lecisi..n Uy the (N.n...nssi..ner ..t

I'ul.H,. \V<.rl<s in .natters in .lisput,-. .... takinjr .>ver ..r s.-ttlinff

,„r p..l.li.- w...-k The ..........issi..n.-r. aft.-r h.-a.-in!; th.- parti.-s

„.„, !,i, ,i,.„W,.„ that nothin..' was .lu.- t.. tl..- .-ontra.-tors. an.l

ih.. enfrin.-.-r in .-ha.-fr.-. hy his final .-ertili.-at... .h-elar...l that a
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lance ol' $:tl.;{t) was due upon tlif foiitract prict- and !i!42.S4ha

on extras. Tile suppliants liy their petition of rifrlit riaiiiied

!fi7(),<MI() due on extras. Jt was held that the suppliants were

liuund l>y the final eertilieate of the erinineer piven under the

terms of the eontraet.

In CinirliKii vs. Tin I'roriiicinl I m7.i7(o//. H a. >^,, 71, Mona-

i;han and Sutherland eontrai-ted w li t'f defi tida>i' for the eon-

struetion of a half-nnle trai-k en th Iv hiliiiinti (is' iiiids at Ilali-

fa.\. I'nder the terms of the contra. ,
<'' 'I i. h i'(" tain plans and

speeilieations were made a part, the track was to lie located as

nearly as possible on the lines shewn on tin' plan and the exact

Itication was to l)e staked out l>.v the cn^'ineer or his assistant. It

was held that the word location referred only to the hoi'i/onla!

location of the track and had no reference to the firadiuj; or

suh-jirade.

It was rei|uired liy the specitication that the track should lie

finished to the reipiired frrades in every particular and that the

decision fif the enf,'ineer (III any matter connected with the jrrad-

in<f or lines should he final, also that no deviation should lie

allowed from the spi'cificati uis and plans unle>s directed hy the

enfrineir in writing. It was held thnt the eonstriii'tion of the

track a foot lower than as shewn in the plan was a deviation and

that the placiiii,' of stakes liy the eiiiriiieer or his assistant, assuiii-

in;; it to have lieeii done, was not e(|uivaleiit to written inst ruc-

tions making; ;i chan^'e in the terms of the e ntia t.

It. was further held that the heifiht and width of the tr.ick,

•Trades and so on liciiiu: fixed liy the plans and the speiilieations

and the only duty of tlii' ciiu'ilii'cr lieiiii,' to see that the conf rue-

tors liiiilt accordingly, the liiidin;.' of the .jury that the coiifrac-

fi fs Were misie<l liy stakes plai'cd liy the eiiirincer or his assistant

was irrelevant: further, that, the eiiixiiicer lieintr the sole .judtfc

as to whether tlu' contract w.is coiiipjcted to his satisfaction or

not, a fiiKlini,' of the .iur.\' that it was practie.-dly complcti'd was

irrelevant and must lie set aside.

It was also held that if was imt gii acecpt;ince of the work for

the defendants to take pcssession under a (irovision of the eon-

tract enalilinj; them to do so in the event of the ci)ntract not

lieinp compli ted within the time specified.

In Xaloii. vs. Cilii iif Toniiilii. 2.') S. (". H., .")7!), a <'ontra(!t

for const lUitiou of a public work contained a eiau.se providing
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that in case the works were not carried on with such expedition,

nuiterials and xvorkinanship as the architect or clerk ot works

,„i,'ht dccn proper, the architect .should be at liberty to give the

contractors ten days' notice in writing to supply such additional

force or materials as in his opinion was necessary, and, on tailure

to supply the same, it should be lawful lor the architect to dis-

miss the'contractors and employ other peiSsons to lin:sh the work.

The contract also provided that the general conditions were made

a part of the contract e..oept so far as inconsistent therewith, in

which case the terms of this contract shall govern. The firat

clause in the general conditions was to the effect that m case the

works for want of sufficient or proper workmen or materials,

were not proceeding with all the necessary despatch, the archi-

tect might give ten days' notice to do what was necessary and

upon failure to do so the architect should have the power at his

discretion, with the .onsent in writing of the Court House Com-

mittee or Commission, as the case might be, without i-rocess or

suit at law, to take the work or any part thereof mentioned in

such notice out of the hands of the contractors.

It was held that tl.is ia>t .'lause was inconsistent with the clause

first recited which must, therefore, govern, and the architect had

power to dismiss the contractor without the consent in writing

of the committee.

In MrCnrro,, vs. Mrdmrti. 1:5 S. C. K.. :578. the appellant

,.ntere,l int.. a contract witli tlie respondent, who was a con-

tractor for the construction .f a railway between Montreal and

(>„el.ec to ,..Tf..nn work of construction on a portion ol the

,„„1. and agreed to keep open at certain times ami hours, at h.s

,.wn .-nst an.l ..xi-ense. the main line for the passage ot tratbc or

..xpre^s trains run by the r..sp.,mlent. witimut any charge to the

Intt-r: but there was a proviso that ••any time oc-upied on the

road ..ver ami above what n.ay be rcuired by the hours here.n-

,,.,fore n.enti<.ned. or any expense caused thereby, shall be paul

|,v the ..ontractor, on a .M.rtilicate to that etVect signed by th.-

superintendent of the contractor." In an action for damages

..aused bv the interruption of the work by the passing ot

.vsnnndcnfs trains it «as held that it was the duty ot tl>e

,,i,„i,r ,., ^-et the superintendenfs c,.rtiticate within a reason-

„l,j, ,•„„... ,H„l, „,„ having taken any steps to get it until six

v,.ars after the superintendent ha.l left defendant "s en.ploy-
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iiient, failure to produci- siicli (•ertilii-iitf was sufticictit jfround

for disinJNsin^ the appt'lliiu' s ai-tion.

Ill (,'inltiniilf vs. Miilntrij. Is S. ('. !{,, tidl), a siil)-r()ntract

for tlie construction of part of a railway provided that the said

work sliouUI in all particulars be made to coufonu to the plans,

I'te., of the cnj;ineer, and the contractor hound himself that upon

the certilicatcs of the ciijiineer that the work contemplatetl had

heen fully completed the party of the first part would pay for

the ijiaterials and workiiiiinship. It was further a^rreerl that

estimates should he made durin<; the prou'ress of the work, and

that payments should he made upon the estimate and certificate

of the engineer, on or hi^fore the twentieth of every month, ten

l>er cent, heinj? deducted until the final completion of the work,

when all sums due should lie fully paitl. On completion of the

contract the enjiiiiccr mjide a final estimate fixin;.' the value of

the work done hy the suh-coiitractor at an amount stated. It

was held that the csfimate as friven hy the enifineer was sub-

stantially such a certilicate as the contract <'ontcinplated, but

that, if not, i)laintiff must fail, as the final certificate of the

ensjineer was a condition precedent to the rijrht to recover.

Ill I'lhrs vs. Tilt Qiiiliir ffiir' nir ('Diiimissifiiiirs. lit S. (". R.,

08."), in a bulk sum contract for various works and materials in

coniiei'tion with the (Quebec ha"' r works the contractors were

alloweil l>y the linal ccrtilic, ''e cnjrineers a balance of

•*.'>L',011. The contract coiitaii ordinary powers !,'iven in

such contracts to tiie envrinccrs t , tietermine all points in dispute

hy their final certificate. The work was completed and accepted

iiy the commissioners on the 11th of October, 1SS2, but the certi-

hcate was only j^ranfcd on the 4th of February. ISSii. (u an

action by the contractors for .^181.241 for allef,'ed balance of

contract price and extra work it was held that the certificate of

the en^jineers was bindin<; on the iiarfies, and could not be set

aside as refjards any matter cominj; within the juri.sdietion of

the en<rinecrs, l)iit that the cnsri s had no rif;ht to deduct any

sum from the bulk sum contract price on account of an alleged

error in the calcuhifion of the (|nan*'ties of drcdi;in<r to be done

stated in the spccilication and the i|uantitics actually done, and.

therefore, the certificate in this case sliould be corrected in that

rrspiH't.
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In llroiiii vs. Mini. I'outlec's Dig.. :«)H. the lU-tion was lor

l.ri'adi of .•ontract to sui)i)l.v the Windsor Hotel with meat, "the

(luautitv ami MiiaHty of the foregoin},' supi'lies to be satisfactory

to the steward of th.- hotel. • * * und if at any time the

iiotel steward is olilijied to proeiire supplies elsewhere thro\i!J'li

any cause or ueKlifrenee of ours, any exeess of cost then paid over

tlii' iiriees of the eontnic-t " to he (•iiarneal)ie ajrainst Ihe depo^^it

made under the <-ontraet. The steward was dissatisfied, and

rep»atedly notified i)laintitf of his dissatisfaetion. hut did not

immediately stoi) reeeiviuf.' the meat, but, the supplies eontinu-

inp unsatisfaetory. iu- so reported, aiul the eontraet was ean-

.•elled aeeordinjr to its terms. It was held that the parties

haviu<; afrreed to nuike th.' steward tiu" sole judge and abide by

iiis decision tiie plaintitT was liound by it.

In MrlhnwUl vs. OUvrr. W O. R.. :nO. a contractor for goveru-

in-iit v.-orks entered into a contract for part of the same with a

sub-contra.-tor. wliom the.v covenanted to pay at the rate men-

tioned then'in p.-r mile. Tlu- contract was expressed to b-

subject to the condition that the payments sliould be made to

the sub-c(mtra<-tor within twenty days after the estimate of the

..n-rinecr in diargc to be by him put in from time to time to

X\w .Minister of I'ublic Works and service of a coi)y of such

estimate on the contractor. It was held that this i)rovision alone.

a|.art from other portions of the contract, was sutlh-ient to mak^

such estimate and service of a copy thereof a condition pivcedent

to the sub-c(mtractor's right to recover for work <loiic under

his eontraet.

In the same case, by a thinl contra.-t. a firm or i)artics con-

tracted both with the suli-i'ontractor and tlic contractor to riaUe

advances to thi' suli-.-ontractor an<l to become si-curity for Ins

due completion of th.' work: it being a<rr 1 therein fiat, upon

e.iinpletioii of tlie eoiitnict, the i-ontractors should i>ay the said

party the aiiiouni due them by the siib-<'ontra<'tor for supi)lies

liefore t)aying the siib-eontracto- anything. It was held thai

tliere musl be an amount owirg by the contradors to tlic sub-

c, ntractor for which tlie latter could recover against them before

th.' .'.intra-'tors w.'r.' liable umler the c.mtra.'t to pay such

parti.'s anything, an.l that th.' intenti.m was .miy to .'nabl" the

latt.'r to int.'rcept paym.'Ut by th.' .-ontra.-tors t.> the sub-eon-

tractor of m.mey due by tli.'in to the sub-contractor.
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K.'l'crnnn to the first point. Kii-iisoii. .1.. siii<l :

"
I imi ..I' tti<'

opinion that tlifcomlilitm pivcdcnt statrd in tlu' tilth i.iilion

„f 111,- contiwt bctw.'cn the pliiintitl' an.l tlx- dclVnihint Oiiv.T

Davidson & Co., applii-s to the whole of the work under the eon-

trnet to he subjeet, wliich says that 'payment of tlu- prices

cannot recover for any of the \vorl< iinihT liis contract withont

e. niplyitiK with the jyrovisions of what is calh-d the first of tiio

conditions or stipulations to which the parties declare the coii-

tracl I0 I..- suh.iect. which says that '• payment of the prices

hereinheforc mentioned for the construction of the said works

at the rate aforesaid upon the basis of this contract, shall lie

made to the plaintiff within twenty days after the cslimali' of

the en<rineer, &c.. and a copy thereof served upon the defendants

Oliver^Davidson & Co.' T think it clear beyond reasonable doubt

lliat the obtaininj; of the estimate of the entrineer or otiiccr and

service of a cojiy of it on those defendants is niacle a condition

precedent to the [ilaintitVs rijiht to recover for work done under

the contract."

In Conlsu-orU) vs. r//// .-/ Tni;,„i„. 10 1'. C. <'. 1'.. T:{. upon a

contract extendin}? over several years for work and labour to be

paid for by instalments, the defendant admitted part perform-

ance of the contract, and plea.led frcneral nnn-i)crformance to

the satisfaction of their otificers named in the contract, and

that thoriuii;h and complete performance would be conditions

precedent to payment. It was held that by payment in part

they were not barred from daiinin--' full performance to the

satisfaction of their en-rincer, etc.. as a condition precedent, the

contract beinsr in consideration of performance and not in con

sideration of the covenant to jierform.

In IlauiiUon vs. Mil,s, 2:1 V. C. C. P., 29:5, a contract to put

up hoists that slioul.l be capable of raisinjr 2.000 pounds without

risk was held to be a contract re<iuiriiij: the hoists to lie capabb'

of workin<r in tlu' ordinary way with a weight of two thousand

pounds. On ai>pi'al, however, a <iuestion was raised as to the

power which the contractor was entitled to call for in doins,' the

work, and Stron;:. •!.. held that the words imist be rea.l in con-

nection with the words --t.v the satisfaction of defendant's

archite<'t," which latter meant that th.> jud-jment of the archi-

tect was to take the place of any specification as to power. Pat-

rerson. J., tliou-ht the satisfaction of the architect was to be

2 - -IH8
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:

with the performance of the contract hh i)r<)pcrly eonstnUMl, anil

sucli satisfaction was u question of fact, not necessarily to be

shewn by an express declaration or eertifiente of the architect.

CoiKlitioiiH I'nnili III to Claims for Kxtras.

In BifUnquft vs. 77.. Qunu, V.\ S. ('. K., 20. the suppliants

agreed to complete two sections of the InJercolonial Knilway for

a specitied sum in full c()mi)ensation for all the works embraced

in or contcmplHted by the contract, and it was provided that the

contractors should not upon any pretext whatever be entitled

by reason of any chantre. alteration or suldition maih; to the

work or in the plans or specitications or by reason of the

exercise of any powers vested in the governor-in-council, or by

the act, or in the comiiiissio.iers or ens;ineers by the contract or

by law to claim or demand any further sum for extra work or

as damages or otherwise, the contractors expressly waiving and

aband.)nin<,' any such claims, except as i)rovided in the fourth

section.

It was held, alllirminsr the .judgment of the Exche(iucr Court,

that the contractors had waived all claims for the i)ayment of

extra work an<l could not claim for any work in the abscn(M; of

a certificate. Tt was also held that, the work not liaviii^^ been

completed, the commissioners were entitled under a term in the

contract to take the work out of the hands of the contractors

and charge them with the extra cost of completinsr the same,

deducting, however, the value of the |.laiit and nuiterials taken

over from the contractors.

See also 1)h<<„ vs. Starrs. 17 S. C. 1{. US. as t.. n.-c..>sily for

certificate as <Miiidi1ion ]>recc(lent.

In Jours vs. Tlu Qi«n,. 7 S. ('. R.. 57(1. th" plaintiffs con-

tracted for the construction of a scclicm of the Intercolonial

Railway for a bulk sum. During the progress of tin- work

changes were made. Tiic contractors claimed for extra work

beyond what was included in llicir contract, and the commis-

si.incrs. on a report from the chief engineer, recommendi-d an

i:mount named to be paid upon the full discliarge of all claims

of evcrv kind umler the contract. The supi)liants refused to

acc.'pt ibis amount, which ba.l b,-.n tcnd.'n'.l, ;md their petition

of right claimed .+124.1100 from the Crown for extras. aWeging

I i

1
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timt by orders of tlif cliiff t•n^'inlM•^ lulilitioiiiil work uud altera-

tions wt-r.' rc<iiiirf.l, tlmt tli.s.- ordi-rs were oarrii-d out oaly on

the- undcrstiindinK that surli additional work and ulterations

should he paid lor, an.l. furtlu-r, tlmt they were put to Inr-e

expense and niueh extra work in cronseiiuence of misrepresenta-

tion of plans and l)ills of works exhibited at time of lettinj;. On

the prolile plan it was stated that the best information in pos-

session of tlu- ehh^f engineer as to probable .piontities of the

several kin.ls of work wonl.! be found in the sehedulcs. but eon-

traetoi-s must understand that these MUantities were not »ruar-

nnteed: mid a similar stati'inei.t was eniilain.Ml in the bill of

works. The eonlraet j.rovi.led that the priee at «hieh the w..rk

was .-ontraeted for should be held to be full <-ompensatioii for

all works embraeed in or eont.-midnted by the eontraet. et.-.. and

that the eontraetors should not, ui)on any pretext whatever, be

..ntitled bv reason of any ehan-e, alteration or addition made

by reason of tl xereise of any of the powers vested in the

Jovernor-in-Conneil by the Aet respe,-1in- th .nstruetion of

the Intercolonial Kailway, or in the eommissinners or en^'ineer.

by eon1ra.-t or bv law to claim or (h-iiiand any further or addi-

tional sum for extra work or as <lamaKes or otherwise: the

eontraetors therebv exi>r.-ssly waivinj.' an.l aband.minjr any sueh

elaini except as provided in the fourth se.-tion of the eontraet

relatin;.' to alterations in the irrade or line of location: and the

•ontract was ma.lc subject to the i)rovisi(.ns of the Hailway Aet

so far as tliev mijrht b,. ai.plh-ible. That Act provides that no

momA- shall be paid to any ..onfnictor until the .-hid enirineer

shall hav." .MTlifie,! thai the work has been duly cxe.^utc.l nor

until such cerlilicatc shall have 1 u approved by tlie commis-

sioners. No crtiHcate was -ivcii by the chief .n-incer ol the

execution of this work.

It was hehl bv the Kxclie.,uer Court (Kitchi... .T.I that, as the

contract reMuir.'d that any work .lone on th.- r..ad must be

.•rtiti.Ml to I'v th.. .-hi.'f .ii^'ine.T. th.- .-.mti-a.^tors were not

entith'.! t.. b." j.ai.l anythinu' until the .••mtra.-t was s.. ..ertified

an.l the ..ertificate api-n.v.'.l of by th.> cmmission.Ts
:
that if the

w.-k ill .|uesti..n was extra work the .'ontra.-tors had by th."

cmtract waived nil .'laim for payment for any su.'h work, and

that if sueh extra work was of a .•haracter s.. po.-uliar and

unexpeete.1 as to b.' eonsi.l.'iv.l ,hl,nr^ of the .-ontract. then

th.T.' was no su.-h .Mintract will. tl. M,ioissioii(>rs as would ffivo

:-M
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the contraetofB any legal claim against the Crown, the commis-

Hionera alone being able to bind the Crown, and they only as

authorized by statute ; tliat there was no larantee, express or

implied, as to (junntity, nor any inisreproscntations respectinir

tliem; but, even if there had been, a petition of righi would not

lie against the ("lown for tort or for a claim based on an alleged

fraud imputirj.' to the Crown fraudulent miseonduct of its ser-

vants.

In lioi),il Klrclric Compatnj vs. Cily of Three li'ircr.i,2'\ S. C.

H., 2H0, tile plaintiff having sued the defendant for the eontind

price of the installation of a complete electric plant, which

under the terms of the contract was to be put in operation for

;it least six weeks before pavinent of the jjriee could be claimed

the Court r^-ferred the ease to experts on the question whether

the contract had been substantially fulfilled, and they found

that, owing to certain defects, the contract had not been satis-

factorily completed. It was held, affirming the judgments of

the courts below, that it being found that appellants had not

fulfilled their contracts within the time specified they could not

recover. It was also held that when a contract provides that

no payineiit shall be due until the work has been satisfaclorily

completed a cljiirii for extras mnde under tlic contract will not

be eligible prior to the completion of the main contract.

It was also (luesticned in the above case whether a riirht of

action exists altliough ii iimtrnet contains a clause tliat all iiiiit-

lers in ilispute lietweeri the parties shall be referred to arbitra-

tion.

Condition for Penalty to tu Puliirfnl from Ld^l Vivnnrnt Ilchl

a Coi' limit.

In (liidiii vs. Walls, !» I'. C. C, P., ;{14, defendant agreed to

do certain excavations and plasterer's work on a building to be

v/»niplci. .1 at a specified time, witii a penalty of four pounds per

«e,>k as a rental for tiie premises to be dcdin'ted from the last

payiiK'tit on tii- contract. It was held that this condition to pay

lour [wiihhIs a w-»k. although not incorporated in the specifica-

tion, t'oriiicd a cov<-*i-<it on the i)art of the defendant to pay that

sum for so long as hi- "mtrai't should remaiu un[)erformed, and

that an action woidd lie »* the suit of the plaintiff to recover it.

notwithstandini? th.e provision that it was to be deducted from

the last payiwnt.
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IMI'OSSiniMTV OF I'f.UFOUMANCi;.

I'AIIK

hnjMi^-^iliility in f'K't ii»jin%^il.i!ity I'l.-itlvr t.i pruTni-fr irn*

(I •ft.il. i!ity ill law itiiiMt>.*il.ility Uy net <>f ( ind ll'O

hii|n'.«*iliilily at lin'tiiin nf inutrat liii^ :
- kimwii to rlti- parti* .• -

li-tal iriij ii-,»iliilily itii|'ii-»il.iliiy iiMt l»ii'i*ii iti tlii' partii'^ -

liiilMiH«il)ility liTinivn to "Uf )> irty only I'.l'i

Iinp'»«?.iMlity Milt^tqat nt to i-ofiira lirii^-rovcnaiit^ to rt-jnir to

|i.tv yui I'm- liiiil'litiu' Morkf .•liiirtci-partii-s -i'Xii|itioii.> iu

rl,ait.i-iiiirti.« 4111

linpliil fxrrpiioti.* to ( irrict's lialtiiity r ,rri( r..< of paswiiirrr^ "'"1

liiiplii il IX' I'ptiinjs of iiiipo..»iliiIiiy in conirart^ for pi'isonal pi r-

lorinanrtfi—contrai-tsof in irri»iy:o ofHi-ivti-t—of p;irtiu'rslijp

coinpanii's contrart.! rolatinir to ^(M'i-iti<- tliinvi -'^alt- of LiiciiK

rol.tr I' Th of Itttillni'Ilt .''".i

lin|>imMiliilily rau^itl liy ]»roiii..*t.i'

—

tiy jtroniiM-r '***'

Finiio^-'itiility lau^'d I'V law -liyautsof Srato - liy a* t* of fori'i^ii

law or Srat-' r-Xfoption of r..f.traiiit, < f nilrf.^ -'i'*"*

liiipo>,*i''ilitv of ono of iilt>rnali\i- piomi^i-.. -all* T-uativr ..utiM--

.|ai III iliipo.«iliility . iivi.nant> to ilii-po-i. Iiy ilioil or will ,. .'ilJ

Ci iisid lati.iii of prniiiiM inipo-siliir 'ill

Till: promise cxiircsscil in tlic terms of the airroemoiit iiiiiy Im-' ImixxiHibUity

III' !• 1 , 4.

1

. A

I

* .., of perfonu-
impos^lbleol portormiiiHC, iiinl iiiir.sl loiis tiioii arise as In the nature |,„'g_

and cUeul of tliu iiiijiossibility. The impossibility may he aliaoluto,

that is, inliereiit in tlie natui'o of th. niatler prmuiseil; or it may

exist onl\ rehitively to tlie al)iliiy ,iii I firiiimstanees of the pro-

misor. The ])erforiiianee may be inipo.ssihle as a matter of fact; or

it may he iiiipossihlu only b\ the riihs nf hiw. The imjiossihility

niav exist at the time of contrail iiiir. either willi or without the

knowleilire of tiie |)artios; or it may arise suhse(|iieiitly to the

makinji- of tlic contract, ami in the latter ease it may be caused by

events beyond tlie control of the parties, or it may bo caused by

Eonie act of the promi.sor or of the promisei>. The impossibility

may affect the promise, or the consideralion for the promise. These

variations in tlie nature and incidence of the inijiossihility produce

torrespondinji niodiiiiuiions in it^ effect, which have been the

subject of judicial consideration.
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i'l fttct.

UD<:ertaiiit\

of tprma.

Impowibiliiv
relative ^>

promuer.

A protni8o is iinpi)8NibU> in fact wliich is uotitrury to tin- law ui

nature; ami a praitiiul irn|iOHHil>ilily, or inip<iB!«ibilitv n-Itttivo to

existing cirtunistonios, is o(|uivulrnt for most |iui|>(ise^ to nuposni-

bilit,v in lact \^(i).
" In nmtliM'H of Imsiufss, u tiling in aahi to lio

impossible when it is nut prai^ticublu; ami n thing is inipnicticablo

when it can only Im! dono at itn exocssivi* <ir unrt'usoiuible cost";

thus if u ship sustains siicii rxtonsisc tiaiimu:c that \slien tvpaircil

it will not ln^ worth the sum !(|)ent upon it,
'' the repairs iiie, prac-

tically sp('iikin<;, inipussibie, ami it is a caso of total i>ss"ifc>.

If a promise is rcusoiiuhly certain ami practicable, it is imma-

terial wiiether it is reasonal)lo or not. "When a person enters

into a contract, he is hound to perform it, whether reasonublo or

not. An ohlitration imposed by law is necessarily both reasonable

ami practieabh'; i)ut a |ierson may undertake by agreement to do

any particular act, and, if it is not reasonable, it is his own fault

entering into suoii a contract' [.f).~ But a promise must he

rcasonal)l.\ certain; and if the parlies have expresseil tho matter of

tlieir agreement in terms so uncertain or imperfect that it is

impos^sibie f" ascertain any delinite meaning, tlie agreement is

necessarily void((/). In considering the sullieieiicv of a descrip-

tion the maxim " ul cerli:- st quod cntnm rcildi iiotcst' may
bo applied and vagut; vicy . - lOns \k> made suliicionlly cortain (e).

—Impossibility rchitive to the ability of the promiscr is imma-

terial to the valiilily of a contract; as in the case of a |icrsou con-

tracting debts which he is or becomes unable to pay for want of

money (/); or conlracting for tlie happening of e\eiils over which

h, bus no control, as a eontiat't to insure his life, and i)eeoming

unai)le to insure owing to failing health (,//). So a pers >n may
promise for llie acts of a third parly, and he will be liai)le in

damages, though he caiUKit eoiii]K'l the pei roniiatiee; as in the

case of a contract to procure a third party to exfcute a rcleasi' (/<).

(.- Unit. <:. .}.. Tl,:,„l«.,„„ V. Wha-
iini ITiii; , 2 j.il. liiivill. \\<''

.

/,, Miiulr. .1.. .)/"» V. S,„i'l, ^l^•.ll .

19 I,. .1. I'. I' J.'.! '.iC. n. lii:i.

(ci liullV. II.. /'(-' V. Ifiikr/ii:,l ISMIi,

(t L. J. V.\. -'71; >i .M. \- \V. \M\
Selnlr.:,\. Ihini 1 H.-,.-| . J I !,. ,1. (J H.

193; 4 I-:. 4: V. sM; Tni!,„- v. CiI.Ih.iI

(IKO.l , M L J. H B. li;» ; :i If. \' S.

S2{>.

((/ llr.,„ihii V. J'lt'rni^ \
17('il

, 1 V. ni,

41.'). (••Htkiiui \. 1. ',',! is:;i ,
!i I,, .t.

O. S. K. ». ISl : 1 H. \ A'l. -IVl:

I'lmn V. ll',ilU(\X::<\. --'(I L. '. K'l. VM:

\,. l;. 2(1 ¥,>\. VM : lloif/liis V. Hiiynrt

IMi.s . TS 1,. ,1. 1*. f. l:)'; I'.ms A. V.

177.

, '/.. V. ll,il„H (ISL's), 7 I.. .1. O. S.

K. H. •!'.> : H H. \- ('. Mn : shnrtfnl, v.

'%,/. ls:ti , A L. .1. K. H. r.'i ; 1 A. &
I-;. .')7

: ii,f„\. 7y,.,/«(,. (ls:tr, :! L. .f.

('. JO'.: :; M. .V K. :i'.:i.

/, Holt, <;. J., n;,;,ii;n.u- v. in,it-

«c.7- !TI)(1\ -J 1,1. l!-iviii. 111'.').

V AV .lilhHt\ l:,lil, ISSO , 111 L. .1.

f. .i.'.r, . 4 cii. i). i;i) ;.

/, lt..Niilitii V. .V'"/ Mi'.ii!' , ; Wipi-<.

Sal I ml. 2*).
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Th(! vfiuloi- of a li'ttsi- wliicli coiituiiii u lovcimeit uKiiiimt uMiifii- '"*' '"•

ment implii'illv umlcrlaki-a to (ihtnia tlio cohhoiiI of tlit- IuikII'TiI

to tho sale (t).

A proiiiiM- mav bf impiwsibli' in law. in tliiit it iimv ini|M.rl to i".|H.-»iirtlitjr

hovo or proiliico a li'i^al olToct or opi-riitixn wliiiMi tlio law iloest not

uchnit of. Iin|M.8iiliilit,\ <l' lliis kiml dilli'iM from illc j.'!ilit\ in timl

it rclati's only to tin' li'^al ol»'i'i:t wliidi tli.' net |.iir|iorls to liavo.

and not to the cjupstion whcthir an act jiossihlc in Itsolf is allowid

or forliiddcn bv law (A).

Inipossiliilitv of |icrformanic (miis.,! "by tlic uLt of <ioJ" is liiip.iH»il.ility

BoniPtimrs tnali'il us a sjun'ial kiml of iin|Missil)ility alTuitin-r tlio
,],„i

obligation of contrails (,'). It is a o iiii|Mnilioiis plirax.' including

such accidents us death, tcin]M'Ht, and the like, which though

referable to natural causes, are beyond the control and calculation

of the parties; and it is cominoid> used lor the (iur|i .se of ex-

cepting such accidents from the contract. "The act id' tlod is in

sonic cases said to excuse the breach of a contract. This is in fact

an inaccurate expression, because wiiere it is an answer to a com-

plaint of an aUe{,'i!J breacii of contract tiiat the thini; done or left

undone was so by the act of God, what is meant is that it was not

within the contract " m). And it is a rule id' law that in all cases

of diit_\ or liability imposed by comuinn law there is an implied

exception of "the act of God: " but that contiaets are to l)e con-

strued accordini^' to their terms, without any such implied e\i-p-

tion(n). Tlie events excejjled as iieiim- acts of (iml include all I'.v.nt^

natural accidents, which it is practically impossible to fonser or

guard against. " Xo doubt a shower is the act of God as much as

a storm: so is an eartlniuake in this country; yet everyone under-

stands that a storm, suiiernatural in one sense, may properly, like

an earthi|uake in this country, be called an act of (tod, or rw

major. N'o doubt not the act of God or a ri>i innior in the sense

that it was physically impossible to resist it, but in the sense that

it was practically impossilde to (b> so'vo). The question is

always one of degree, and according to the circumstances ice or a

]>tiil.

(i M'i.^'„. V. r,..-*,-'lsli;i, TTiiuiif. Ii.

(/. Si'i' //ow, i.p.
4li-> .>i)s.

f/i yil.fiit V. S.uilh IsTil ,
i't I'- •'.

C. 1'. li'iT: 1 ('. v. D. 4J.i.

tn^ I'll- rtif. Ji'lilil V. Ill ('tr^{ininii

il8iiK\ 3f. L. J. li' H M2: L. U. t

Q. H. ls.->.

I/, /V.r«,-. .V,'-/«r,/«V. J/.-/-./"!/"' ISTft;,

4i; I,. .1. i:v. !7s: J Kx. I). 4; Ke
.t.ii'i.'' j:>fiiir (iss(i!. 4H I.. .1 ('. y>6;

II cli. I». i;ii:t.

44 L. •!. V.\. lot : 1. 1i. ID Kx. 'IM.
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rAiTlil. frottt yfi), u lull of Hiiow
(f

, 11 I'liinl'iill ij). or u liijfli tide i,* . iimy

or may not oxmwo the non-i'i'rtorumncc of tlu- |tromi«\ A f<>n

ia an onlinnrv |i<>ril of navigation nn<l not hiiiIi an ixciptionitl

<>vont [t . Ami lire is ulsu oortMiiloru I an an orilinury pri'vontiblo

itcoidonl (m).

Ini|i(>Mihility

At titlli' of

rontntifinir-

knuwti III till'

p»rtic«.

impfwihility.

W'liirr II |ii-oniiNi' lit irn{io!*itilil>> in fact at the time of making tho

ajtri'i'nirnt, tho roui^truction iloponds, in jf*"™' nicumirc, upon

H'lictlirr Hiich iinposHihilitv is tlii'n known or not known to tliu

piirtioH. WlitTi' tliu ini|iuHi4iliilitv is known to tlio partii's at tho

tinii' of making' tin- a;,'rt'i'iiionl, it ncoiiw obvious that tliorn can b<!

nr) intention of jicrroiinin;,' it on tiic oni' siili', and no cxpcH^tation

of pcrforniancii on tho other, and therof<tro tiio ossi'ntials of a valid

proniisi' aro wiinlintf. Tlie iiii|)ii8sil)ic act cannot rcasonahly ho

snppoHiMt to he thi< suhjcpt of a proinisi' or of tho consideration for

a promise iar\ A coviiiunt in a cliaitcr-porty oxi'(!uted on the

l"ilh March, thill tlic sliiji (dioiihl S'^i! on or iicforc tiic I'ilhof I'Vh-

ruiiry, was licld to !" wholly nu^'atory, ami thcroforf no part of tho

contract v//'- I l»'ii this i>rinciido, where the promise is im{>08-

sihle In law, liotli parties hiinir presumed to know the law, thoro

is no valid cdiiliact; as a covenant hy a person to pny a sum of

nione\ to iiimself and others, which was held void hy lOusitn of tho

impos.siliilil V of a person pavin;^ tnoney to himself [z): an atri'i e-

inenl for openinir ti theatre al a phiiv where hy law a lieoiiee coiild

not he obtained //): or a contract which is iiltrn rirfH a railway

company Jn. An iif;reemi'nl hy the assiirnees id' a bankrupt, as

the consideration for a jiromLse to pay certain di'hts. that tho

bankrupt should not be examined (Mneornini^ ihoso debts, was

h(dd voiil because it was beyond their legal capacity to perl'nrm /;).

(
/ ///(/'* V. IhiuiiHiiham ir<iliiirn)l»

(is.W!, .':. r-. .1 Kx. hi : 11 I'.x. :hi
;

fiiiii4l V. fi.rir.l.ih issi . h:\ I,..I. H. n
4«2: ;i Ap. (•«. 170: S.s. K..H"f-nl.

ltd. V. Tillm.i,,,,. IIMIS , :; I,. .1, ti. I!.

',177 ;
li'iis. A. C. I'i'i.

{,/, II, Mm, V. li. .V. A'y. IS.->S. JS

I,. J. V.x. .>! ; tn,,i;r/,- v. .Wemi/; IsOS;,

37 L. .1. <•. P. 7S: I.. H. :i C. IV :ii:i.

(ii .V„/,„/. v. M„,.li,,i,l
(
ls7hi. III !,. ,1.

Kx. 174 :
> V.\. P. 1.

!«j .\,h;ilr-fl,<,>f/„l/r ('„. V. I.,„„li;, il„'l

fif'. h',ili. /(nf/x is's ,
•) CI,. f>. .io:t:

f-\h'.,:,:: r.;;;.;.;r.. V. A.'.'.;. 'ISSf, , M !.. .1.

M. C.'l ; n Ai>. Ti.. 44!i.

(t) J.iie,- Alk,il, r„. V. J.,/,,iu„i ;1S74).

4M L. .1. Ex. ilfi ; I, K. !i Kx. :i:is.

(-() Funnoil v. /',7v.-f/ (17H.il. I T. R.
27

;
I'liio/li,!,! V. V,i,lor- (is .7 . '. L. .1.

('. I', '.i-l: .i Rill,-. N. C. I'.s

(J s.'c Britt, .r.. c/,ii ..I V. n;,H»
lH7ie, 41) L. .1, tV I'. :ir. : I.. K. •('. I'.

i'-S.

',1 Unit V. i;,-,„„, (lSl)4 . 4 K:lnt,

47T.

; F,i„'l.,„,\ /..-//r (1S4.S . -2 Kx. .i*).

(.< Eiiiiiin >-li„hl,si,i„ is:)7 . ti L..I.

C. liil; J M. .V (>. .'if: l..,,/v. i',,/,-^

iis:is . 7 L. J. ii. 11. liM s A. ,V E.
l.'.i.

:4 '::hlf\:. S. !:. .K- r. !::. lUi^!. 75

L J. C. 4SII; (lOOti Z Ch. 1 ;.

V) Xmt\. Il'iil/iic, (17H9 , -i T. I!. 17.
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lu (111! caitu of a buiiil, u eunditiuii iiuiiimgiblc in luu is vuiii: uihI *'>>^' HL

if tlio boaii IM giv«*n for au illi'k;iil |>ui'|>iMe, tlio bond ni» > U void

bv ri'UDoii 1)1' tliu |iurtiui|>ution ul' tli<- oblii^txj iu tUo illui^iil truns-

actiun; us u b<jud coaditiuuod I'ur tliu uitiiigiiiuont uf u pati'iit .<> u

conipunv, contrurv to a provisiou uf tlio puli-ut rcstriutiu^^ BUi-h

atwiguuicut (d).

Till.' purlioH mu.v conu' to an uj^ruLuni'iit iu iji^iiormico tliut the lni|u>wiiiiUty

pert'oriniiiici' is llicn iriiiiiwaiblu; eitluT iitnlur a coiiiiiiuu niiitliiko of
i',,„tr.'m,,,

fact iiuil witli the inlriitioii of roiitmi tin;; onlv upon tlm 8uppo«i- "."< lo»'»iit«

...
,

V
,

. till' plirtlrj..

tion <>t till' piTtornmnoi' bein^ powilijc; or knowini.' tlu) circuui-

Htuui'rn witli till' ititi'Ution of rDiitriu'tiuK 'ur the puit'irMiiuici' in

uU I'vi'Ut-i, wlii'thor pu(t!<il)lu or not. lu such luscs tlio '[Uostion i*-

whcthii ii|iou till' (!oustrui'tioa ol tin' uurioiiieiii, us uppliod to the

riri'iiiiiNluiuiR, it has liwu luaijc iiii|ili»'ill\ ronditioutil iipi'ii tlu'

posKiliili!\ of piTloriimuci', or wlirtlu'r tlicii' is itn ulis.)iuti; uni'oii-

ilitioiml ciiulrurt iu tlio terms ixiin'ssod [_e). Thus upnn tlio Bale liui'ii.a

ol a cirlain furj^o ot j^oods thou huintos.d to l>i! on tuo vuvagc, but
j n.jii,,

which unknown to both purticn liail lie u thou f^old bv luasiu of

Bcu iluMui^'i', il \\ar> hi'ld that the coutrait iniporti'il thu couilition

that the- caruo was then in fxiilunco, au'l umlor the circuiustauiL-s

was void /;. Ihil upon a coutiuit lor the sah' and drlivurv cf

jfood> on the arri\al of a certain shi[i, the seller was held liable for

iiDU-delivcry, tiiou^'h no such ^'omls were on bo.ird; tiie ontv con-

dition e\iin>scd lieiii;^ tlio arrival of tiie ship 7). .\nd whore th"

\einlor uf a ship covenanted that he had then power t sell the

ship, il was held that if the ship, however daiiiai;ed. was then in

exibtenci
,
theiv was no hreaeh ^,/(). So 1 ,e sale of a lil'e aiiniiil \ is

iiupliedh conditional upon the annuitant briu'^ alive at tlie time

of the sale .J]: and tie' renewal and tlieKile of a ]ioliev ol insurance

upon lil'e is iiu[iliedl\- conditional upon the continued existence

of the life insured y/i')- ^"* -^ covenant in an assiuruinent of a

((/) Co. Lit. 'JOli b. ;
limrnjii: v.

ftlhii;- ilSIJil , 1 n. Jc i'. -i'.i.

(«•) Ihil, ,.)/«,-/.) V. n;,!,!,^..,! '1S4.-P,

14 L. J. Kx. «.j; 1:! M. A: W. JNT ;

fiiflunl V. »'«//< ;1M7ii , III L. .T. C. i".

.•!«; I.. 1!. .•. f. 1*. :u' :
11.,,,,^,,., v.

Miinr.,.,.,- ism,, 1,1 L. .1. W. li. 1"-';

isui; .; y. li. uso.

(/ Sale of Oo,k1s Act, IS'.'-', ». C, :

C.Mtion,- V. Jlnlu (IS.ii;,. -lo L. .J. Kx.
;;.'>!

:
') a. 1,. i'. (i7:i.

''/) It'ili V. Iliiicmil (IS.')H , ft L. J.

C. 1'. ISl' ; i f. B. N. S. «•'. »tc "///.,

p. 472.

(/, /;.',, V. i;,h-,-.H [WiS:. - L. J. Ex.
rjl ; :i M. Ji W. o'JO. S_r t^iilcol U."hU
.\rt, ISDJ, ». 11; ywl(< V. J'"l ilMis,..

;7 !.. .1. l^. n, SI
; li. K ;t «i. li I'.'T-

(ij MnilJiiii'l \. riiiiiii- Is.VJu 'i'2L. J.

Kx. U-'i ; 7 Ivv. -Jis.

/. fi'Irhiiril \. Miicli'iill-' l.il'r J»-ii.

(Is.-.H , j7 L. J. C. 1". Hi'.' ; :t V. R N.S.
(,:-.'

; S.'tl,,-! V. i;;.ii.,n, ,1'Juj;, -,i L. J.

K. li. 1 ; liiuii 1 K. U 47 ,
.v...// ».

(u>,u„. \\m),-ih. J. c. 000: (iao3)

•.' Cli. :!4'.'.
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PamtIII.

liupoNhibilil>

kuMwu to

pron- 'V

(iitlr.

KlIDWTl tn

proiniwe
olilv.

leaso fOi." lives, that the lease is a valid lease lor the lives uud the

survivor, was held to import only that the lease so described was

still subsisting, thereby excluding any implied covenant or condi-

tion that all the lives were then in existence (/).—In a leaso or

agreement for a lease of a mine it is a question in each casei,

whether the parties have contracted with respect to the oxistonce

of minerals capable of being worked, or whether the contract has

been entered into without any implied condition as to the possi-

bility of working the minerals (m) . So a contract for the sale

and delivery of a certain quantity out of a specific crop of potatoes

was held to bo impliedly conditional upon the crop producing that

quantity (n).—In the case of a chartor-part> providing that the

ship is to proceed to a named port, the sliip-uwner is bound to

make himself acquainted with the conditions of that port as tu

depth of water (o)

.

Where the impossibility is known to the promisor, but not

k.'iown to tho proniiseo, ho must bo taken to promise absolutol v ; us

w hero a married man promised to marry a woman, who was then

unaware of his boing married (p). Where the charterer of a ship

undertook to load '" with the usual despatch of tho port," wliich ho

know he was then incapable of doing, he was held to be absolutely

bound by his contraot and rosponsibio for delay \<j). If the im-

])ossibility of i)erformanoe was known to tlio promisee, though not

known tc the promisor, th(^ promise could not bo accepted by the

promisee with the oxpectatiun that it would b<' earricd out and

tlierefore woiilil not be l)indiug(r).

IiiijHjxrtilpility

rimtni'tiiii;'.

Where the performance of tho promise becomes impossible sub-

sequently to tho making of the contract, the (^uestion also depends

upon the construction of tho agreement with reference to the cir-

eumstanees; and tlio giMieral rule is that where u party has not

qualiliod his obligation, be it expressetl or inq)lied, to do anythini?.

(/ r,„//,., V. tUlii,>. ilsTl), III I,. J.

<i. B. liT: I- It 7 Q. B. 144.

(/«) Itn/r [Mnnj,) V. TInimfisvti (184')
,

II I,. J. Kx. if.; K! M. At W. 4X7;

fliff,.,-d\. H«^/» I.s7(i , 411 L. .1. <:.!•.

;i(l: ]^. K. i< (', I'. •)T7: -lilin-ii^ v. F.iirs

187(i), 4fi L. .1. C. 113: 4 Ch. I). 4I.S.

(«) llmifllv. r„((;//,i»»/(lH7(11.4:iL.J.

«i. B. iol : 1 Q It. 1). jr.S.

•rr i;,rf/-„S.S. r„ V. r„,</r .V'lf/ /V/{W
llSUK , (17 \,. .1. Q. B. 7y'i ; IHllS) A. ('.

4Kt;. Sff ItiitifHf (ii<ili>< V. Jiriitrn ^1'J(^;{
.

7:i I.. J. K. 1! ."itld ; IlMii; i K. H. 'I'A.

p HIM V. Harris (lS4!i , 1,S L. J.

<;. 1'. 37; 7C. B. '.i'.»!l; Mibmnl v.

l.t'.lhiiwnl Is.iO), ill li. .1. Kx. -.i; :< Kx.
77,').

«

71 . hhrrofl V. ' '/',„ / '„//,,,« r„. 1 S : 1
1

,

43 L. J. W. 1!. l!i| : li. K. li Q. B. .i40.

(c, Sei,ll V. fuidmii (liH).'!). Tl L. J. C.
(U)fi; {V'-nv- > rh. -.'i". s.,- ..„v,

p. --'-J').
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he must inako ooiiiponaution in ilnmasfes for the breach, altliou^'h (-hap. III.

tlio perl'orniancc was r<- '
• jd impracticable by some unlorosccn

cause over wliich li. . uo control (s). 'Where the law creates

a duty or charge, and the party is disabled to perform it without
any default in him, there the law will excuse him "; but " when
the party by his own contract creates a duly or charge u|)on him-
self, he is bound to make it good, notwithstanding any accident by
inevitable necessity, because he might have provided against it

by his contract" (<). A statute imposing a duty is construed
in this respect like a contract, according to its teuus in ai)plication

to the subject (m). Conversely where performance according to

the terms of a written contract becomes in the event imjiractic-

able, the promisee cannot insist upon any other pert'ormanco with-
out tiio assent of the other party to a now agreement (x).

The liability imposed by common law upon a tenant fi)r waste (,',.vcnuntB to

of the demised tenement was limited to acts of voluntary
''?""•

waste (y) . But if the tenant (covenants to repair, or to keep and
leave in rci)air tlio demised premises, ho is bound to rejnatato

them although they have been destroyed by accidental circum-
stances (j). And the same obligation may be annexed to an estate,

by an expressed condition that the tenant shall keep tlie i)remisv8

in tenantable repair ,/j). It is not unusual in cuvouants to repair
to make express exce])tion of casualties l)y lire, tempest, and the
like(/>). The liability to pay rent is not nusjiendod or excused (

., ,imi.t t..

by the accidental destruc'ion of the demised promises, though i
">'""'

neither tenant nor lundli.rd is l)ound to restore them r). Xor in

such case has the tenant any e(juitablo claim to relief against the
liability for the rent(rf;; nor any eciuitable claim to have a sum

(«) f'oidv. r„/,sH-.,>-M (iSTOi, :i<,t r,. J.
Q. H. ISS; L. R. f, li. n. SlV; .tv/,w„;-.

V. '•„., (IHllS), fiS L. J. Q. H. :j ; (l.S'JD)

1 (i. 11. 4.itj. S..|. Jlel/frx V. IhrmJinr
( Ihlke; (IS-).' , -i-i L. J. C. :uo : Hi ni'UV.

(/) Willes.I., rnHnr.lw U'ltiit (\H;i\\
lit L. .1. 0. r. ;f> : T.. R. .) C. I', .iso.

•ii) Hinr Willi- r„iiiiniK. v. Ailiiiiiynii

IS77
, 17 Ii. .1. H ». Ill); > Ap. Cii.

7i:i ; AV fnkliuui, hnhiieh S( CiyHhil /',,!.

Tiiim. Ilxll lillOl, 7'.» I.. .1. K'. n. 4.'il ;

I'.MO) iCh. 1.

[x] Ihiriiliii {Hurl V. /.. r. .y- iK Itii.

,lS67i, M L. J. C. 41)4 : L. H. 2 H. L.
t.J.

(y) S/4irii:iliiirii'x (i:iiHillri:\) rime 'llKXI),

i Co. 1;; 1.; y,V Curlurinlil (ISHUi, :>%

\.. -1. C. ,VJ0: 41 Ch. I). 'm->.

_;) ll'iiltim V. irnlirhuH,.- (I(i72), J

Wilis. .Stiunti. K2(!
; lliillnek v. Ihnnmi'l

(17'.>ii], liT. R. (i.-|(); /V/w V. UliuUmr,,
:17'.lli , :i Vcs. :i4.

(./I 111 .S7,i«7/,//,lM.>li, :!il L. J.C. 1 1-J:

:i M.1I-. \- (J. tlX.

.7. I'rrriir. Itiilliirk \. Ihimmitl t\'W,
,

U T. R. (i.'lO: llriliriir V. Klllll ISJl,. J

Hr. A: li. :i!P;. ; J/uiirliiK/rr Hum/.,/ Il'urr.

Immi I'd. v. Ciirr INSO), 4'J Ji. J. C 1'

suit; .'i ('. V. I). /)(I7.

(.) /;.-/.•- ,-v. //"to//i/i''';ISll),4THiii,t.

4."i; l:.„i V. Hurl. Ill (is:i'.i;, H L. .1. (.' 1".

IVl ;
) liin^'. N. (;. .m ; Mursli,,// v,

Srliiifi.h/ (1SS2 .
).' L. J. Q. B. .iS.

ill) lli,lt:ill>prl y. /;„<., (ISl I , IHVl'p..

115 ; Leeds v. l/mt/mm \l»l'\ .'i L. .f.

O. S. C. lOJ ; I .Sim. I4t).
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build

becoming
impoeiublt'.

of money insured by the landlord applied iu reinstating the

demised premises (e). Hence in leases provision is somotimee

made for suspension of the rent in tho cvoiit of destruction of

the demised premises by such casualties until the premises are

restored; and tho tenant is then liable only for an apportionment

of the rent to the time of the lire or other casualty (/) . An express

exception of casualties in a covenant to repair is not impliedly

extended to a covenant to pay rent in the same lease [g) .
And

a covenant to repair is not impliedly limited in amount by a

covenant of the tenant to insure to a certain amount (A) .
Upon

a similar principle, where property had been demised by a lease

which provided that the premises should be used as a beerhouse

only, and the licence was subsequently extinguished, the lessee

continued liable for tho rent i-oserved (,i).

Upon tho same principle a covenant to build a bridge and to

keep it in r('[)air for a certain time was held to bind tho covenantor

to rebuild the bridge when it was broken down by an extraordi-

nary Hood I, /i). So an insurance company which had elected to

reinstate insured buildings wliich had boon ilamaged by 'ire, were

held bound to roinslatr, though the buildings were taken down by

the public authority as dangerous (/) . Whore a builder contracted

to do certain works within a lixed time, including alterations which

miglit bo ordered under tho contract, he was lield liable for not

completing within the time, altliough ulterations ordered, witliout

allowing an extension of time, rendered performance within tho

time impossible (wO- ^^^ "^ contract to build a briilge according

to u spocilication drawn up by the engineer was construed as im-

pliedly conditional upon tho supposed practicabdity of the speci-

lication. though without a warranty of it; enuseipieutly the

contractor could not claim for work which failed because tho spoci-

lication was impracticable (n).

(,) h'lh V. ClinlliOHi l,l»>~), r, I,. J.

(). 8. C. Kl'i : 1 Sim. 14(i ; f.i.lll v. Ihitm,

(is;>8;, 'JHI.. ,1. Q. H. KiS; 1 K. i: K.

47 J. Sif U Utii. ;!. <•. 7H, s. S') : /> /'.

6'or//i/(lK()l), 34 L. .1. H. 1 ; 4 I)c li. J.

& S." 477 : ll'intiinh^lii- /•'i/v (iiIh> v.

(thiMjuir I'lor. Sue. -'lUSHj, l:! Ap. Ca.

699.

(

/
, S„mr V. initmi flS7f<;, 47 L .1. C.

•-'(17'
; 7 Cti. n. **li : .Vniic/intir llnmii:!

ll'iinli'iiiKf r... V. Ciii-r ilXXil), 40 L. J.

V. V. so'.i :
) t' I'. H- •''"'

l-.irr ISSii ,
4',i L. J. C. P. 8(W ; 5 C. I'.

L). ,")II7.

{I,'\ I)if/lii/ V. AfHiison ;181.')}, 4 Cinnp.

•J7.'>.

:i tlllMSflirk V. Sil'rtili'DI 'UlO'.)!, 78

L. J. K. H. UK ;
;1;mm> .' K. B. 740.

<k) ll,:,-ki.iHk S,ir. V. /V.7./i«m/ (17i'H .

(i T. R. 7-J(i.

!'/) llio.iii V. /.'.-«/// Iiiw. (Is.VJl, -Js

L. J. Q. I!. 275 : 1 K. A: K. s.):!.

„/: ,/'.<..» V. St. .h.h»'> fnll. (1870), 41)

L .1. (i. B. 811; L. K. (iU. B. US.
;r, ri.i,rn v. l.nMii.n iS"6), V> L. J.

ll.'i: Mdiiilinhr lliMilnl IVurrhmse t'n.v. Ex. 487; 1 Ap. Ca. 120.



IMIi»SSIIUI.IIV OK rKKl'()l{.\iAXCK. 497

Upon tlio same principle under a eliarter-party in tlii' oidinarv Chap in.

form the shipowner is hound to have his sliip in seaworthy eondi- ch,.rt..r.

tion at the appointed place and time for loadin<r; and h« is not P""'™

excused hy contrary winds or bad w(^ather or any other such cause
preventing hirn, unh>ss expi-essly excepted in »he chartor-partv n .

And wiicre a sliip is chartered witli an oi)lion to the cliarferers to
cancel the cliarter-party if the shij) .shoiiiil not hiiv:> arrived at a

named port of loading hy a naniel date; the sliij owi:er (aniiit call

upon tlie charterer to exercise his option t) cancel hefore the
arrival of the siiip at the named port, altliougii tlie date fixed for
arrival has passed (/)). The shijmwncr also undertakes to take
his ship to the place appointed for unloadin-r, and has no claim for
delay, nor is dennirrage chargeable, until the ship has reached
the appointed place >/ . Hut whero a contract is made with
respect to a particular ship, it is an implied condition tiiat if at

the time named for the jierformance of the contract, tlie ship shall,

without default attriliutable to the shipowner, have ceased to exist

as a ship capable of carrying the cargo, tiicn that tlie contract sliall

be treated as at an end :>). The ciiarleivr undertak. s to i)r()vidc i'r„,idiL^
and load a cargo at tlie time and place appointed, the time boin" a""! loadiiifr

computed from the instant the ship is an "arrived ship " ^s),

™'^'

and if prevented or delayed by an unforeseen cause is r.'sponsible

to the 8hi])own<'r in damages /); as where j)revented loading bv
the dock authorities or the ([Uantity of sliipping in the dock after
due arrival of the vessel iii)\ or where no such cargo as stipulated
is obtainable at the place (j;l Hut where a berth b:>came un-
exjiectcdly vacant in conseciuence of (he non-arri\Ml of the cargo
of another ship, the cliarterer was held not to be liuMe I'.r demur-
rage, upon the ground that he was not under any dutv to have a

(r/) Shiiliru-k V. S„li,i(,iiii liTCi.'i). :t HlllT.
16;i7 ; Sl„„/i V. (;,U« (lH;-)7 . 1 H. * N.
Sill : lo//,r V. Jl,,n>/I (ISlIt; , t;G L. J.
Q. li. (;i; (iviin I (J. H. ;i7.

(//i MmI Trill- II Sl.tp r„. V. Aiiilirir

irrir.\- 'V, il!ii»\, 7a L. J. K. II. SIS:
(iniO) i K. H. SI4.

(/: li.ilil V. .V./..„« (iss.i'. .•() L, .1. C.
411; i> Ap. Ca. .'is ; .Vl.ii v. (^.Ilnit

(IHSl). .V.' I,, .r. Q. I!, tsi); 11 (i. n. D.
7b2; Tliiimx N„ /,l,„,- r„, v. Muiel (1891),
ei L.J. Q. H. 11 : (ISOl) 2Q B. (i47.

(>) yiri.oi/ V. .uhh.ii iiuoi). 70 L. J.
K. H. (Kill; (liMII) 2 K. n. iL'li.

;«; /.<,.;,;» .S'..\. f„. V. l!,<«k {iyi)7}, 77
L. J. K. H. iU

;
(19;).s) I K. H. 499.

J .1uni\ V. AiliiiiiMin JH7.'i,. t.i L. J.
Ex. Ill; 1 Ex. 1). CO; lUl.i-y. Itiinell
;is9(;;. cr, L.J.y. n. cs; (is()7; i q.b.
f(T • 7*...,,. VA.nn.,-. .;.,.. /^.. .. / t.l\l\t\ty\

;is9g:. (ill L,. J.y. If. C3 ; (1S()7; 1 Q. B.
!l7

: Tiiur Sh'pniriiwil Co. V. /..y,/, (luoo),
(i9 I,. .1. Q. B. :i;i:t ; : 190(1 > il. B. 12 ;

.//«/.'/( .V.V. lo V. Aiidi'u' It'll, ,{ Ca.
llW.-.), 74 L. J. r. C. 14:i; 'lyi).-i) \. C.
.•)01.

Ill .l.yl,r,„fi V. Cnii- r„tl, i:, (IH74^
43 L. J. n. B. I'.il; L. U. 9 <i. B. 540;
/laiimw. McVeiiijh (1S79), 4S h. J. Ex.
08(> ; 4 Ex. D. 20.5 ; />'"«" v. l)in,f„ii

(I8S9), .59 L. J. Q. B. U;i : 24 Q B. D.
152.

'.; Ililh V. Sii'lliriK il84(i , 1.') M. Jc

W. 2.V).

K K
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Pakt III.

Unloadiuff
and (lelivcry

cf oarjfo.

cargo really ior l()udin<; ui)on tin- l)arc ilmiuc timt In h.iih- unl'oip-

soeii event a bcitli might bocoiuc uvailablo at an lmiUit tliite than

would reasonably be expected ,//). A cliarterer havin!,' undor-

taken to provide a full cargo of coals is not excused l)y a Hlriko of

the colliers making it impossible to i)rocure a carg) ;): nor by

a severe frost closing up the canal to the colliery a,. Hut where

both the parties knew that the colliery was not in work during

repairs, it was held that there was an implied exception of dela\

caused by the rejiairs hj. But this rule will yield to the inten-

tion of tlie parties, and in construing the obligation of the

charterer, regard must hf had to customs and rules of the loading

port •,(:. Where the nutnber of days witiiin whieli the loading

is to take i)lace is not lixed, the cliarterer must have the cargo

ready to put on board within a reasonable time, and where without

any default on the pari of the charterer the vessel had to leave

the dock during the neap tides to avoid taking the ground, he was

held not liable for the delay which occurred until the return of

the spring' tides (7i. So with the obligali)n of unloading and

deliv ' V of cargo, where u certain number of lay days is allowed

for t 'it jiurpose and the time occupied in excess of that nund)er

of (lays is to be paid for by a sum for demurrage, the charterer is

taken to contract absolutely that the siii|) sliall not be (btained

beyond tlie lixed number of days, calculat.-d from the time when

the ship beronies an "arrived ship " ^r ; and he b<M(imes liable

for damages if the shi]) is not dischurgetl within the time, though

the dela\ may be caused by an unforivseen event bi>yond his con-

trol, not being some act of tiie shijunvner himself {/). If, how-

ever, a ship is ordered to proceed to a port under the terms of a

charter-party which contains an cxcei)tion of any delay occasioned

bv strikes, the ehaiti-rer is not bound, upcm a strike subsei|Ueatly

occurring, to eliaiige the port named for another i/ i
.
U there is

no time expressly lixed for unloading, the contract imports only

(//; l.tlfll V. .S'lVlV //.»<"<( ISO.'), (i.) L J.

r. C. Ill; js'jii) A. C. HIS.

i;; Jil.im^ V. Jloii^il Miiil i:». ;iS:);i,, 28

L.'J. V. v. a!; .)C. B. N. S. Wl.
,in Kt'ifoti V. l\-ar>Qn (I8b2}, ;U L. J.

E\. 1 ; 7 H. >V: .N. asti ; Ihniil v. f.rtr-

d'lU- ISSH, r.:i L. J. »i. B. 462; 'J Ap.

Ca. 470.
h) Jliinh V. Dnesman (1854), 23 L. J.

Ex. 210.

r li.iii,iir (jHil/iK,', Lil.y. lliunn 1904),

7J L. J. K. «. J'J6
; (1004, 2 K. B. 204;

Jones. 1,1. V. (iiri, ,V lo. 1004), 73 L.J.

K. B. '.01 : (10(14 2 K. B. 27.'> ; llulthi,

V. Strll.irt .V l-'ij. X'M'M, 72 L. J. K. B.

917; {100:t) A. C. liSO.

(it, Cntltuii Co. V. Ciiitlr Mfiil Co. (189S;,

07 L. J. Q. B. 70.1 ; ism) A. C. 4S0.

(.) Sniiil,i-« V. Jiiitiina (ISOG,, (iC L. .1.

Q. B. 40; (1807) 1 U- B. 0;(.

(/) Ihidiiilt V. Iliniiiii./loii 1K90), GO

L. .f. a. B. I; ilsl'l,. 1 U- i'- •'•"'•

((/) llutiimnv. /rtiWiiX- ISOi), C3L. J.

Q.B. 123; (1 80 1) I Q. B. 179.
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tilut each \mrt\ slmll i ISC icasoimhk' ilfsjpatcli in per forming his Chap. III.
pail, unil ricitli.T parly is n'spjusil,!,. (,, tli,. „tlu-r for ,|(.|av mil
causfjl hv liis own ilcfaiill or n(.<r|i

!o8s

fUllSl''d I)

j.'oncc; as wlioro the ilolav \va^
),v war and a llir,'atrn,.d l.oinl)ar(iiii."hi of the port; "th(

li'lay haviny liai.pcii.'d wiihout d.^fanll on rill.or side, and
liuvinjr nndcrlakcn liv conti

noitllior

iiil, express or implied, that there
should he no di'lay. ihe loss must reiiiain where it falls

"
hj So

where no lime is live I and the delay is ea.ised hv insuHieiont
accommodation and means of unloading at the port, over which
liie parties have no eontrol r: or where th,. delav is eaused hv
a strike of workmen /,

Charter-parlies and contraets for ll

are soiiielimrs drawn will

le ("uriaire o kIs I

liahilily for acts of Cod, rest

ll a clause exempt iiiir tl iiii|)o\\ner trom

ly sea r.sceptK.n*

in fliartor-

raiiils of [irinees and riders, th

partii

niirs ..n.'iiiies, hre. nejr|ijr,.m.o, or dangers and accidents of th
us. rivers, ail I i,.i-, i^'alion / . Tlies,. exceptions are introduced

for tl

foi

en:"lit le shipowner, an I lliev so far ex
manc( on his part: hut they do not disp

on Ins part as a

Th ll

condition prei'e(dent l(

le sill powiier may he delaved h

eiise nm-jier-

•use with iierformanci

iar«-iii'jr the eharlerer.

lilel

iirrivinij at the port of loading wilhoiit, im-urrin-' liabil
if the delay i

cialh impossi

ideiits in

itv; vel
s such as to render the .stipulated vov

tile (hart I'rer IS ( liscli d w.

Hire coiiimcr-

And if 111

arrival of th.. ship al an appoinlel day is mad.^ a' cuidilion pre-
ci'denl delay dis:.!^!!'-^ the chaWen-r from pr^vidinu' a careo »\

Kxceplioiis enure for the ImmimI of eharlerer and .liii.owner. Ex.op,i„„,
hill arc eonstriieil strictly airaiiisi the shipowner; and it lies upon «o°'*'™''d

him to prove Ih,. fa.ts which entitl,. him L, the heiiclil of the ex-
""'*''

cc|)tioii o
. Thus, an exception of lo.ss by 'thieves- is con-

strued to apply only to thieves external to the .ship: and an
exception of dama-e do.'s not apply to an ahstraetion of the

7i) Fo,;/v. C'.fr>,(,„H, (IS70), S'J L. .1.

«• n. iss: I., ii.rui n. Mt: r,„„„„„.
Iiaii V. /)„ii„ (ls7,s.. IS L. J. (' P (i> •

3C. r. IJ. 4l-t.
•

•
-.

(i) Posthf/iinnfev. f/w/iW (1880 , 49
1>. J. Ex. fi:ifl ;

.-•, Ap. Ca. .VJ9 : f.,/k
Sliippw,, („. V. r„rd,tr Cip. (I!»n()).'69
I... J. y U 8sy

: ; I !i();i; i q. b. (j.js.

(*) Uirkv III';,,,,,,,^ !lH'r2\n-2 L J
«. B. 08: (ISirt, A.r. 22. '

(/) See «;«»,.// V. y„„,n,ni 'l,Sf4>, :\i
L. J. C. V. 10; 17 (;. B. N. s. ir.^;
T/ie e,ei>i„ffl„H {iHO\,,m I,. J. l> 25-
(IS3i; P. 152; A..V. KiiiitsfonI U. v'.

J://,„„„„~ S .,. (|.i,k;,, 77 L. J. K_ B_
977; 'i'M Sj A. V 10 i.

//<) ,/./(/>.,« V. I'ui.,11 M,iiinr luyfr.
(1S74:. 11 L. ,f. C. r. 27; L. R. IOC. P.
PJ.I. S.r ,/„«,, V. Ihl,,, l8-7^, 36 L. J.
Kx. I'JJ: L. R. 2E.t. M.",.

(«/, .V,.;i'/, V. Diirl (l.SSll, 54 L J
«i. ». 121: 14 (^ B. 1). 10.).

(./ Itr X>ii„,:n, 1114,1 Dal,- S!,S. Co (lr.02),

72 L. J. K. It. 110; (l'JO.1 1 K. B. 262;
'J-.':- I-,,,: /„:<„:, '\W\l\, 7.1 r,. J. p. 50;
(1904) I'. 2Sii; X,/ain I.utev. Jai. Xelmn
* '•". (1607), 77 L. J. K. B. 82; (1908)
A. C. 16.

^

K K

tl
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uoodoip). So the term "lock-out" l.a« boon rostrictod to tlu-

dismiBsal of servants in con8.q.i..me of trade disputen^j: and

an exception in a bill of lading that a steamer sl.ou d not U-

accountablo for a breakdown of machinery, nor for aecidentH to or

dof.H!ts in machin..rv, nor for negleet of engineers, did not exr u.l

the inmliwl warranty of seaworthiness, and the shipowner was held

liable for damage to a cargo of frozen meat due to detective

refrigerating machinery (r) .-The exception of ' dangers nnd

aecidents of the sea
'' was held t.. inelud,. an ineurs.on of seu-water

through a hole in the ship gnaw.nl In rat.s, without negle.l or

default of the carrier (»); but not damage .h.ne by rats gnawing

the good.:(0- It includt* an incursion of soa-water through a

breach caused by collision, unless tho collision was caused by the

neg'-ent navigation of tho ship ^«); and an expi-ess exception of

".oUiBion docs not cover a collision duo to negligence m the

carrier's ship (x) • The exception of dangers of the sea also includes

acts of piracy (y); and it includes barratrous acts of the crew, as

boring holes for tho purpose of scuttling the ship (2) .-The above

exceptions apply only to tho liabilities under the contract for the

carriage of tho goods; and not to a liability for contribution o

general average arising from tho excepted accidents a)
. 1 hry .lo

not applv to liability for the stowage of the goods unless expr.>ssly

so extended (fc); nor to liability for accidents occurring during an

unjustifiable deviation from the voyage fe); and negligence as the

cause of the accidents or losses sp.rilied above must be cxc^'tcl ...

express terms {d).

in) Tiiulin- V. lirrrponl Sl-itili <ii.

(1874). 43 L..I. U. B. •>n.'-,; L. R. 9

Q B .510: Steiiimiiii V. .(>"/"' /.i«!'

;i89i), CO L. .T. «i. a i-'"'
;
;i^'"! '

<i- B-

6iy.
.'// Rt JiirlinrdKMi mid Smniifl (1897),

fiC L. J. Q. B. 868 : (1898) 1 Q. B. C2I.

Ir\ Vanri King v. Ilii'ili" (18941. Cii

L. J. Q. B. 168; (189-. 2 Q. B. .WO;

Hohmi V. Alliii'ie riiimfiort ''".(190T|,

ll L. .T. K. B. 811 :
(lW):i) 1 K. B. 66K.

1.) Ilumilinn V. V.mU.vf (18S7), .')7

L. J. Q. B. il ; 12 Ap. C*. olS.

'/) l.aieroiii v. Ihiiiv (ISvVi). 22 L. .1.

Ex 2 ; 8 Ex. 166 ; A'«v v. n'heekr (1867),

36 L. J. C. P. 180 ; L, R. 2 C. P. 302

(m) iri/.oii V. XiiiiHio (18861. iiO L. J.

A<1. UC: 12 Ap. Ca .'>03 ; T/if Gtoi.

daru.rh {1S'.>4}, «'.3 I.. .1. V. S9 : (1894) P.

226.

(j) Chmlerrd Mere. Bk. of Imlta v.

Xelliirlaiids India Stnim -Vur. Co. (1883),

.-.2 L. .T. »i. B. 220 ; 10 Q. B. D. .VJl.

.',/^ I'irkniiKj \ .
/(.()W«/, Stylec 132.

i:) Thf (%m-(i (1S7->I, 44 L. .J. A'l.

17: L. R. 4 A. i E. 116.

(„) Selnmdt V. Itiniiil .M"'l <-«., 4.) L. ...

Q. B. 646; Ho'i'il Krchiwir Shippiii;! I'.,.

V. UlioH (18SB , 56 L. J. Q. B. 26')
:

12

An. Cii. 11.
, , ,

(A) lliiiiu V. rulliford (1879, 48 L. .T.

C. P. 372; 10 r. D. 182.

(e) Seariiiifiii'jii v. Slmun (1880 ,
41'

L .T. C. P. 674 :
.'> C. P. I). 29.'>

:
ledw

V. Wind (18SS). H; I.. J. Q. H. :'"'':

•>0 O B D. 47-') : <!liii>ii V. Mitiiirtsnii

[l893), 62 li. J. Q. B.'466 ; (189:1) A. C.

351

id) Xormmi v. ninniniflim (1880;. .V.I

L. J. Q. B. 490; 25 Q. B. D. 475:

ll„er,eh»a„v. ftiifc'.v '189.''.), 04 I.. J. Q B.

707; (1895) 2 Q. B. MM: Thi Sih.i.u,

(1909), 78 L. .1. P. 112; (1909) A. C.

4.50.
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Thi' contract of carriers of goods within the realm is l).v tin fnu: III.

common law impliedly subject to the two exceptions of '• the act of implied
Irod and of the King's enemies "; in all other events the common •'"'"•p*"""" »<

carrier insuri>8 the safety of the goods (r). A common carrier In c'^^^"^
si'a. or shipowner employing his ship as a general carrying shi]'.

wliother to jilacos within or beyond the realm, is undiM- the same
lc-;al liability; so far as the liability is not regulated by charter-
jiiirty or bill of lading or other express contract / . A barge-
owner or lighterman carrying goods in bargee foi' hire incurs the
Willie legal liability (7). A common carrier, as insurer of the
sul'cfy of goods, is not liable for accidents caused by an inherent
vice or (|uality in the nutinc of the thing carried h) unless there
has been negligence or deluult on his part (j). Nor is a common
carrier liable for natural decay or deterioration of pirishable goods
during the carriage 7,). An express 8tij)uhition that the goods
Hhall be carried "at th(! owner's risk " excepts the liability of the
carrier as insurer; hut not his liability for delay or negligence in

the carriage and delivery of the goods (/); nor for detention of
the goods after the carriage is completed (m).

15y the Railway and Canal Traffic Act, 18-54, s. 7. railway and l{..ilw,|y and

canal companies are rendered ineapabi- f restricting their liability ^0?"'
*'

by any conditions except such as ma» oe adjudged by a court or

judge to be just and reasonable, and which arc madi' in the form
of a special contract signed by tin- party (n). The provisions of

this statute have been extended to steam vessels by the Railv/ays
Clauses Act, 1863, s. 31 ; but this liability docs not apply where
the special Acts of the railway company were passed before
]S(>3 (0). A condition substantially exempting the company from

(. h,r,rn,,l\. /'i«(/.'/ !17.S;m, I T. I{.

-'T ;
/•"-•; V. SIni.l,.,! ilSJiS . H ],. .T. «i. B.

I ; s A. k K. !ii>:f. S,p /;«/,/ v. /',-/-

./M-rf ,IMr>. 10 i,. J. V.X -.(x-l: s M. \-

\V. ll-l; <-l„itt„il.\\ l\,lhi„ni ISO.il, (11

L. .1. y. B. -im.

(/; t'lxiuh V. L. * -v. ;r. r<i. is:)4 ,n I,. J. c. V. -a: 14 c. B. 2'.->r. : //,//

V. s,„n (iS'.).v, t;.-) L. J. Q. B. ,'-7. isysi
1' Q. B. 713; y.him l.iiif, Ltd. v. ./«...

.\,h.,u \ S.,11., 1.1,1. ruJ07), 77 1.. .r.

K. B. S2: (1.18) A. C. Ki.

[1,1. I.itii- .tikiiH Cii. V. .foliinoii (1874),
<:l L .1. Kx. JIG; L. R. 9 Ex. :i.{8

;

Pricr V. rtlif.ii l.iiihlnng, l\.. (I!MI41, 73
L. J. K. B. 222 ; (1904) 1 K. B. 412.

(//. /(/..,(/, V. <i. U: Hi/. (1872), 41
L. .1. C. V. 2(iS

; L. R. '7 C. P. 6i>r,

Xwjrnl V. SHiilh {187t);, 4.) L. J. C. P.

0!i7
: I C. P. I). 423.

( (ii/i . .tf,ii,r/,.^i.,: .s/„/). df J.inen.

/!.'/. (1S72), 42 L. ,1. (i. B. 89; L. R. 8

W. B. 18(1; /,; h , v. /.„,„. * y,„k:.
III,. {I!i03}, 72 L. .1. K. B. 38.'.; (1903
I K. B. 878.

(/) Willcs, J.. Ittotrir v. O. IT. It,,.

;i872\ 41 L. .1. C. P. 2(18; L. R.'7
0. P. (Li.'..

{0 lUihUmm V. (1. W. Itij. (186.5), 36
L. .1. e. P. 123 ; //.; V. /.. * X. W.
It;,. (1874), L. R. 9C. P. 32...

(Ill) liuiiUii V, O. IF. Hi,. (1881
, 51

L. ,1. Q. B. .58; SQ. B. D. 44.
(,i) r,A- V. Xi.itli Sliif,. K,,. (1803), 32

L. J. Q. B. 241 : 10 H. r,. r. 473.
(") The Strlla 1900), 69 L. .1. P. 70;

(1900) P. 162. Sor Ilnnlm, v. Miriland
Rih 1 18771, 2 Ap. «'n. 792.

'i;:«
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ill liuhilit V is li.'l.l not t, ) I" just niul v, nx'mMr ,* .
Hut u Hp.riul

contract wit!, such ii comiitioii \h i„.i void, if ut the tinn' "I' niiliing

it the conipany olTcr-s to curn tiir ^'o ,.1, u| Hciiir |,ia< licr.l>lc

iillcrnutiv( loiulifion which i>( juM and r. ;iv)imhlr 7}.

A (iiriicr of |mssi>n-.irt is liuhh- (ml,\ I'ni niu'liirciicc uid not

asitn insiinTonhcirs;.rrtv: aula siii.uiuli'.u lint the |.ass,.|.u. r

shnll travel 'at his own risk" exc 'ii'^ •'"' lialulil.v lor nesfli-

n-iuv r : hut n carrier is not enliilel I > liuiil his lial.ilit.v unless

r,e .,<«<>t'- "" alternative rale, un ler whi.h his li.l.ijit.v is not

limilcil s . In the iil.s.nee or siii'li s-iimhili..n the earner

unlerlnke- t'.at ihir can' >hall h' u> I n. .anvin- the |.asseMrer

thne.i-houl the whole journey wlielh-r hy hinisell ..r otiiers I).

Also t'uil ill" earriasf.'s an.l means ol' eouveyanee ar.' safe so far

lu skill alil care can make them: aiel in ease of an au ideiit. it

lies upon him to prove that they were .0 -/,). The liuhility of a

earriei (.f |:a-rnireis for safe .arria-.' is Imscil upon tort J- .
Also

that the pas^.n-er shall I arrie I wilhiti the appoint. •.! time or

wlll.in a leiscnahh' timr. hut he ina> -tipulate a;;ainst any

guarantee ef pun.tualilv or any liahililv for delay // .
But u

currier is not n-p.uisihle i'or rohhery hy fellow passeii-vrs : or

for an assanll hy fellow pa^en-rers ,1 . A , arrier of a y i>sen..or s

lujr-a-c is un Irr the same liahility as a eemnmn ca! ri.T (d' go "Is,

forioss 01 ilamage hy n -lis.'wue and also as an ins ir r cd' their

safotv: hr is entitl.'l to ihe pn.lr.lion ui the ( arrieis Ael,

KS.'U) /( ; an l.-ueh goods are within the Hailway and (anal Trallic

Act, so that conditions restricling the liahilitv must h" just and

32'L I. (i 1! .!ii ; 1" " T- ''•
' '

•., M„mh,~f.,\ Shf. .V /.;'.'«. /'.'/.v.

Br;:i„ ,is-:i, Vi I,. J, (J. It. li4; s

Ap. Cii 711 i; ''• "'• /''.v. V. .U'i;„ti,,i

{iW, . M Ii. .1. I'. (". X\: 12 A]., ra.

^IS; ll'ilh'uns V. M'l/""l 11;). l'-'"T,,

77 T. .1 K. 1!. 1)7 : {I'-'i's I K. Ii. ^.li ;

Sin.httfv. (' II'. /til. (IfMi'.. .
7'.i L. J.

K. B. 4;i7 :
;i;'li'i 1 K. H. ITs.

(, O'alliu V. /,. .V .V. »'. /.''/ IS,.' .

44 L. .hii. B. s;i; I.. U. la <^ 11. 21J;

H,ill\. -V. /-. /.'v. as7.-|,,4t I- J- U. Ii-

164 ; L. R. lu Q. 11. 4:i7; //•".'/'' v.

Bwiiil Mail Slenm IWhl ''.,. iss", ,
.V2

L.'J. Q. B. I41I. Stf l;,tl'(lni.-'.ll. Siniur

^ Cu. V. Itou-'itrrr (IS'.ll,, CS L. J. Q. tl.

283, (ISOi, A. ("". n'.

i«) VI,„U\. 11: ll.iHi '•.„/,. (1 '.'('!)), 70

L. J. K. B. 50: V.m) 2 K. B. H.)S.

(0 rhom,i>\. niiiimmy 111). (1S71), 40

L. .1. Q. 1!. S'.t; L. 1!. (i <^ I!, '.i"'-

-^ i: •il,',i,l\. Mi'l/'i.ol I!'/, isi;',! ,
:is

L. .r. Q. B. li.!>: L. K 4 W. B. aTH

;

ii,i„iiiu\. .\> {issr.i'i (i. B. i>. '!•<).

S.^. l:i,l,„,;hmi V. '/. i:. /.'.''. IsTl". 1

c. p. I>. ;i4'2.

:.,) /.K.'.i V. S:,.i,lh,„fl-t.n-Sra .''.III.)

(liili.'i .
'74 L. J. K. B. 4S4; (t'.m.V 2

K. B. 1.

Ill M.i.iiiiiH V. y. i:. -/I'v. iiss"),, r)4

L .T. ^^ !'•. I'l ; ll'i'ili.ii' V '<•. A'. /.'//.

ilss,-. ..-.1 L. T. Sir,; :(;! \V. U. 42S.

Sin- A- Ilf.iiirl,, V. I. \ .V. "'. /^/. is7iii,

1,-i I.. .1. I'. 1". .V2l : 1 C. 1'. J). 2Mi.

: i;M v. O' n: ll'i. IS'.M). <;:! L. .1.

<i. B. i;2' : lS',)4j A. v. 419.

iff) l;.iin,hr V. .V. /•. A'v. (1S91). (it

L. .1. 'J. B. V'>i>: IS'i.'; I Q. B. .'IS.).

(/.) ('((...Mic// V. < hiKliiri- l.inif I'miiiiiillii

awl , 7li L. .1. K. B. 731; (1907; 2

K. B. 4U!i.
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i'i'n!>oiial)l<< liiil i|- tl

h

imssfiijjt'r ri'laiiii liis liiir^s'iige uiulor ^'tur. HI.

lis own pi'iRoiuil (lire inii n.iitrol, lie nmnot (•liiii'<'(' tl

lli>Urrl il'il

If cunit'i- as
HNil'ilv. imr w'wU ;i Inss (iiiiMil l>v lii M 0\\ II lli'i;!

Iior for any lo,.., ocniiiin;,' willidiit n.^rliyiiicr or drt'aiill on tli.

part of til.' carrier </ . I'li,. |ialiilii\

oiilv from till ilclivii V of iIh' lu^r^

railway iiorlcr. lor the )iiii|io~c ol tl

>f till' ciirri' r c iiii inilcs

lo liirii or to an a^riil. as to

II' iiiiii iicv, iin til ll ic cnnillll'

tioii of t'li- jiiiii'ii

with a fiiT |jass. tlir r;iirii

In III passi'ii','!'!' Iravi'lliii!^

iiia\ I \iiii|it liiiiiNclf froiii lialiililN f).

Soiiii lonlracts, tlioiigli i-xpri'swi iu iilisoinU' tcriiis, an- liy llio

iialiiri' of the inalter s> ol)\ ioiinly ile|.,'nilinl ii|).iii the |M).ssil.ility

jf iM'rforiiiinir the |iii)iiiisi', that llie parlii's arc taken lo have
I'VelllK wiliili reiiiler th' |ii

iniplieilly exceploil tl

acconliiiy to the |iruiiiive iiii|K)ss.il)le; ami
generally ai • eonlruels in whieli a |.erson himls himself to do
sonielliint,' wliieh re(iuires to Iin |K'rformeil In him in ihmso

lormaiKM!

till"- eliaraeliT

implied
« xoi'ptiiiii" ipf

iui|M»«Hil>ility

in otiiiti-iii to

ti>r pt-raonnl

jurfiirm-

nnc«H.

Tllus contiaets to many are iiii|i|ii',li\ eomlii ional ii|.i>ii lli-

».'/;•

tinui'd existenee of th

)f eith ail'

I

parlies, and are put an eii.l tn hy ihe d' alli

CnlllrHr'tH Iff

iimrri«)r<'.

110 action will lie b\ or aeain>l ih

dee.ased parly for a hreaeh of proini*' comiiiitli 1 hi

lor special danini,'v' aceniel

•S.S of inarriaee // . Cut

(loath: 'Xeept. It 1,-

iit.i.r ol a

fae the

Irmi till)

hreacli iiidi dent of the h

rendcriiii; the deleiKlaiit iiieapable of ma
to his life is not such an impossili

iiii])liedl\

I iseaso

rriaue wiliiniil daiiirer

ilil\ o iriiiiiM'

V exc. ltd 10111 the colli I act /). Contracts for

1) 1

persona

)e

services are ijenoiallv

th

taken as suhject lo the implied eindition of
e parties coiitiniiiiiir alive and in Millicient lualtli to jierform

Contractu uf

•irrvioe.

unit I'ereiVi till servire r(>spectiV( Iv I:). Tl

an indenture of aiipreiiticeship that tiio apjiri

HIS III • coMiianl iu

ntiit'

and
Kill remain

serve (luriiii: the term, thougli in terms absolute and uncondi-

>^ l.„r,f/ Y, r. r. ,v /). /,',,

L. J. Q. B. 47(1; Col,, II V.
(IS771, 4(> I.. .1. Q. li. 117
•J."i:i; r„i/,r\: \. /,. /,„. fis>
Q. B. CIS; 111 y. B. 1). til.

in Ti'/r.,/ V. a. ir. i;„. !s7ii

L. J. (_•. 1-. II; I,. I!, r, C. |>. II ;
/,..„.

h'liii V. (1. I.. };,/. I.s7s\ 17 L. .T C. V.
31S; St". I'. I>.' Jill,

>) ('• U\ 111/. V. /(„/„/, (iss.i . 57
L. J. Q. n. ;itil ; i:) Ap. r,i. u,

f: 'i'fiv sieiii) I'.iiiii
. HI |j. ,). I' 7(1-

(i9(io; r. 102.
ij) I'lr nil-. Hail II v. ll, I'risiiiijuii

IS7i; .
1"'

V. H. Uii.

1 Ivx. I).

. .ii; L. .1.

Ill

'isiiip\ lis r.. J Q. n, iiij;

(^ li. I^i; /,,, ,:.i-. T'lil , V
iMi.ii, .i-i I.. .1. ii. i;. i.;7 ; ;)

S:i'i.

ll l-l„l,„l„,i„.,i V. iri/liilili;

J Jf. .V S. II S; /,,,/„,, V. >/,,,„

•>r U .1. li. B. .'47: 211 <J. B.
[r ll.lll V. Ilriillil IS.VJ

,

Q. B. 4;i. K. B. & v.. 7ii.V

;/ /'iiiniir V. II'i/miii '\W.A,
C. 1'. liJ'l; L. R. 4 ( I' 7

Shifil,, v. Il„/i,ir,l! /;,,. IS'w',

Kx. Hit;; L. U. 2 Ex. :'.ll.

r. . H. 1

, 1 i/ilinll

B \ S.

''/( ISII),

f / 1SS8),

1). 4!l|.

JU L. J.

:is L.J.
"11 S<'.'

:iii L. J.
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P*»tIII. lioual, ix iiii|ilieilly nouditioiml u|»ou liis cDiitiimiiiK ill nucL a

•tato ol" lifuUli uit to l)f eajmblo i>f iwiidfriug the sorvit*. und

excepts illiifNH wliicli ivniloiti iHufoiiiiaiui) iiii|n«sibl« (,/j. And

thu covenant of the mauler to uiaiuluiu ami loach U siniilailv put

an end to bv the deatli of tlio uuwter mj): unK»s it is expressly

extendcti to his executoix carrv iiiu on the same trade or busi-

ness v'ij- I'l"" en><a>{enM'nl of a dramatic or miwiial performer

for an ajipointed day imi)liodl.v excepts incapacity caused l>y

dlncHfcoi. And if tlie incapacity is such as t<> produce a sub-

stantial failure of considi'ration it would als > operate in discharge

of the employer ,/>,. A contract with a farm hail ill, expressed to

Ihj determinuhlo hy six montlis ni>ti(v or payment of six muntlis'

wa^rcs, was censtrueil witli the impliel cmilition of b )th parties

living to perform it, so as to he dissolved by the death of tlia

employer, without further liability //i. The contract of a parent

with a schoolmaster not to remove his child from school without

notice Lssuhjeit to the implieil ciuiilitiou of the child continuing in

I'urtnirxhip. a state of health proper for romaining at scho >1 /). I |)on tlie

same principle a general contract of parlnoifhip is dissolved by the

death of one of the partners, and though it was c mtracUnl for a

lixed term hk A contract to serve a (irm of partnei-s in the

partnership business is impliedly subject to the ontinuanco of

the purtnershi|>, and is therefow discharged by the death of one of

the partners, which puts an end to the partnership ,t). An order

for com|)ulsory wimling up, or the appointment of a receiver and

manugi-r in a (lel)i'ufure holdoi-s' action, ojierutes as a discharge of

the servants, hut a voluntary winding up does not have that ollVct,

as then is a change of personality in the former ca.se hut not in

the latter (,«,).

Where, from the nature of the contract, it appears that the

parties nmst have known, from the beginning, that it could not

he fullilled unless, when the time for the fullilment (if the (!ontract

I'ompuiiiex.

UuutruetK
rclHtiiig U:

tililiiu^s.

(/ ll,„i,t V. Ill III lN(ii„ 3S L.J. t'. !'

1: L. R. 4C. I'. 1.

,'w nhv^r,!,, V. //«.//... (1K70 , 40

L. J.C. 1'. 1(14; L. K. tiC. 1'. ;k.

(tt' i'nt'pt I V. SintmiiHl/>- IMOL' . "U !.. ,1.

M.'f. i:ts; 7 H. i N. 707.
_

Kx. \-l : L. K. (i Ex. -JlO.

:;;, C.r.'.uM V. S/,J>:r.^ flS'lS.. 2« L. J.

U. B. -'.'): 1 K. i£ K. '.'IS; /«««..«,,/ v.

S/jin-H (187ii), 4'> L. J. y. B. Oil : 1

y. B. 1). 410.

(Y, Fttiiull V. U'llmll jlSlilt , 38 L. J.

C. P. 3iti: L. t!. 4 r. 1'. 744.

(i Siiiiiiii, V. H'tii-ni, 1S77), 4(1 L. J.

C. I*. 07U.

(«) Pui tiicrsliili Alt, 1890, s. :i3
;

Holm, V. llnmuwHil 1872). 41 L. J. Kx.
1.'.7: I.. K. 7 Kx. JIS.

/) 7'«»/'. V. .s*r///i.)rf (1861), 30 L. J.

Ex. •ii'7; (' H, .V: X. •.7">.

II .Uiillilliil ruHHili- llml. Ilk. V. Att-

,n,J (lliOl), 74 L. J. C. -JSli; (lyo.i)

1 C'li. 3:i7.



IMWtKMiniUI OK l-KUKoKMANTK. 5<)/i

urrivinl, ionu' |>ui«i(iilur (ipoiilloii tliiiij; iMiitiniM.I to exist, tlic chai'. ill

contract will jfrncrullv Im- oonitlnit'l us i«ul)j<'ii ti> uu iiii|)li('(l coa-

ililion that tin- |iarlii's Mimll bi^ oxiiiw.l from fiirllici- poi rnrmunw
in uaoc, bofori' bi-uui;li, th«> uontrui'l iHTniriO!* iiiiposoible from the

poriithiiig of thv tiiiii;? withoiil tlie dcluiilt of citlu-r |mrt.v. but

lliin implieil term tlois not o|>orttt« so us t, iivoiil tht- contruct ah
Initio (x). The a|)i)licutiou of this |)iiiui|>li' (J('|iou(l(t u|ioii th«'

ciroumsfamcs of i-iicli imrticulur <!U8 , um will uppuiir iniiiiciliatflv

lu tiioKt' who attempt to reunmiie tiu^ ie|ioile I d<H'i8ioiii!i rei<|iertiiig

tontraets in coiineetion with the in'oressinn iiiul nii\ul review eon-

loinpluti'd on the oceiigiiui of tli<> (tdi'uiiiilioii of Kin^' Kilwuni VII.

Whi'ie it ai)iMiiio.l that tlio |uulies eontraeto I i>n thi' fnotinj,' tlial

tlio piotession or the ri-view would take place, the |i;i8t|MMicm nl

of thi'we events wus held to |iiil an end t<> the contiacl, and tlu'

further performanee on uitiiei' ttile to be exi'Used if.. Hut wIitc

partich did not contract on tiiis footjntf. n parlx who Imd piiid ii

deposit or tlio whole nuni of nione.v agreed to for the hire of a sliip

or room was not allowed to recover the deposit or the full amount
so paid [z); and a parlv who had u^rerd to let a ro mi or ship was
hold entitled to recover the balumo of the liire whither it hud been

agreed that it sliouhl be paid before the dale on which the post-

ponement of the procession was auiiouneo.l or at, wards ,«).

Where a steamship compauv had let the ship to another upon
repudiation of the contract, the partv originally contracting' waa
entitled to have the sum pavable bv him reduced by the amount
earned (/<). A contract for the sale of a cargo to be shipped by
a named steamer was hold to be cunditional u])on her existuiiee as

u cargo-earryinfr shi|) ^e). And where a servant was t) be remu-
nerated by a commission on orders obtained, it was held to be an
implied term that the om|>loyer would execute the orders, and the

relinquishment of business upon the dcetructiou of his maiuil'ac-

tory was no defence (r/) • ^ Fpon the sume prin(ij)!e upon a sale s»le of (foodn.

(j) I'rrrii-. Tiiyhrw Culdui-ll l\HM),
:ii L. J. Q B. 166 ; 3 B. \- S. K:iH ;

Apphhi, V ,I/v<i« (1S67), 'M L. .r. f. r.
n\ ; L. H. 2 C. P. 651 ; Aii^l,,- hmiplini,
X'tr. Co. V. It,>,„„ (187.')), 44 I, J. C. P.
ITO; h. K. IOC. I'. r,\.

y Krill V. //,/..,/ (190;ii, 72 L. .1.

K. B. 7iU : 19n:ii 2 K. B. 7I((: fMwtl
V. Crulrhlni 190.1 , 75 L. J, K. B. U7 ;

(lUOli) A. C. 7.

(c) Villi Sin'tn- Cit-trp. .V*c. V. -'*'(».

.S/mm \„r. To. fl90.i), 72 L. A. K. B.
!<a3; (1903) 2 K. B. 75t> ; l%in,ll,> \.

n;h~t,,- (1901 , 7;i L. .r. K. B. 401 ;

(r.iOl- 2K. It. iu;i.

'.' //.»«' /).;// r„. V. Iliillnii 1903
,

72 I.. .1. K. B. S79; (19ii3i 2 K. B. ns3;
(.',„„,//,, V. tl,l„l,i- (19114 , 73 L. J.
K. t!. 101 : (1904, -i K. B. 493.

yh Ihilii llllV I'O. V. Ilillh.ll 1903 , 72
I,. .1 K. B. S79 : 1903, 2 K. B. 083.

(( Xiriul/ * Ktiighl v. Athlon,
fl,lr.d.!. * /•.,. i.-iii. 70 L. J. K. B.
OiiO; 1901) 2K. B. 120

(rf Tmnrr v. duhhmilh 1891), CO
L. J. Q. B. 247 ; (1891; 1 Q. B. 5H.
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('iiitri«it» ">t

bulliiDiit.

PaktIII. of (jcmmIk. if llif proiMftv \\w .
. hI Io tlio Ihiwi' uiiI ilu- v'O'xU niv

tl(*lrovi'<l or |K'riii!i wufiim' Ii'l mil of t\n' H'Mw lR>f'iru il"livi>rv.

til'' lox-* rail* upitn flir l>ii> '. ml l\u> ili'li\in Imvitii,' Ih'coiuo

iiii|i(>!>Nil)li' '\A l">('ll^'l: II >t' ..III I'l' hiivrr in hhcIi rit!<>> I'liiiiii a

ittiirn of t'u- |>rii • #• .
•'' Ions i>ii»iiiii|itivil\ iii*li* with

till' (iwiii'r; iiitil if til' I'll I t I'LitHly |)''ovii|i'« that llu' link

until cl( lixiry stluili li" i', • u-- - r tiu>r "f tlu' [mrtii"*, tim |ti<i-

|it'it\ « ill iniMiiiiptiMh 1 >'i|.iii' lio ii»k / . 'I'Ih' sninc prin-

lipli' ii|i|ili<'r< to t'h' (till'' ' 1 li' I-'. wlii>'!i i<< ili-strovf.l liv an

iiciiiliiiliil tire uft'T t'li' |.nn Imi . . '
.
< ucn'pt' I tlu* title //».

I'|ioii |lii* |iiiiii i|il(' roil < ' 'iiiiliiM'> .. !;-i for till' hire of

gooils, cir for Work to lir .In iion ^.n. r tlif iililij,';ilion

to rt-(|i'li\i'r t!i(' uooils ii; .1. i,.<!i' .n oT ilic Iciiliiu'iil, iin'

prc^iiiii|iliM'l\ Hiilijnt III i. iiip • iiililimi of tlii' c ml iiiiii-d

I'xisliiii • III' till' tr'xi l> I'll' I: nil '' ''>" pi'ii^li \vitlioiil :iii_v

iltraiill in tlir liiiil' I', Ml lliii 111' r.-ii li\fi . 'k'huh s iiii|>i.r.silili'. lu"

is , \. ii-i .1 ill- (.\|iri.sHi';| i,i till- iiiiiviiii, '/•("< /Hiif ihinihi'i A).

A-. w'lrii' .1 iioiN ' IS i|i'li> . ml to a propose ! luiycr, iipnii nalc or

rrMiiii. «it'i .1 (irtiiiii I ill! allowi'l for triil. aiiil lln' \\«rs>' ilit«

pi iiiliiii' I in' trial from iiu t. nil of tin liii\cr, llir lii«s lulls upmi tlio

si'llii. a- liiiiiu' llii' ow 11 'I' ' Ami if till' liiiM'r nf a limw stipii-

lali - ''iir t'lr liiriil i 'ntum il in tlir iiiw' of a Iniii' ii uf u.ii rant v,

lii> rii;li' I" ri>l\irn it fur 'iriadi of \varraii!\ it< not all'i'itcil liv uii

iilt 111 liiippriiiii;.' to il liiriiii: lii" piibsission, caii-o I 1)\ a fall or

Ni'tfliu'i II' *

(if luilli 1 .

a''ii

1)\ iiikiiiL' Iriulit willuml my ilofaiill on liis pari /,j. \ liaihi

or liipiisitiii \ of ironls is not in <:i'iii'ral iial>lo us an iiisiiii'r, Imi

oiil\ fill I'l^.s or iluiiia'^i'

or wiuiiliiiirrr /); nr a

Ills, i| liv nrt:lii;i'ni'i': as a warrliiiwiiiaii

a: Till' wli'i has i'oiii;|ili' 1 tin' rarria;.'i

uiiii i'oiiliiuii>s to liohl thi' :,'oi>i1h oii1\- as a w.iriliniis man. tliiiii}.'h

hi' ntain- a lii'ii upon tin' ufmuls for the iiarriuu'i' m): or a iiaiikiT

w i|ii u 111 III! 1:11111 Is a 11' I -. • iiiilii'^ ai'i' ilt';iosit('il fur >.\U' ki'i'piiiir w)-

S,.. 7"i-.... V. ><i<„'..,. IIHil .
71 I,. .1. Rayin. MB; 1 Snii. !..('. lilT.

K I!. s'T; I'.iOl J K. li. i.V;. li AV;,/""' V. /..',»,., ISSII), I!) I.. . I.

. S.ilr i.f (I1-..I1. Alt Iv.;!. ... JO, C. IV i-.!is
: ;. C. I'. II, :f.>l.

;t. :t:t ; !!«'/) y. Mf'' Is •>,. 11 r.nnt. I. Ilxi'ly. Tii-- •.I'l \s-\., \\ L. .1

>1 1 «i. I!, i : \j K. 7 K\. 7: i'/i'i/'i»iim »'•

( fi Cii-''' %. Vhiiif:,;! (ls7ii, II I.. -1. n>th.,: IsShi. 57 L. J. ti. B Iii7; -'H

Kv.ll; L i! 7 Kx HI: V-'. ' ' v. Q. R D. sJt.

h.ihiwi ls7-J,4l K. .1. U- H- -'-'" '' '".''/• V. V.,.„i,;l 17ii|, I \A.

\.. K. 7 <i. B. i:ii;. Uuvni. ilii'.i; I Smi L. «'. Iti7.
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50H THE MATTER OF CON I'KACTS.

PabtIII. agn'<><l to buy tin- straw upon a fuiiii at a piiiso to be lixod bv

vuluiition, and then consumed tho straw bofoi-e a valuation could

bi- niadn and so rcndorod it impossiblo, bo was bold liablo to pa.v

tlif vului" assessed by a jury (a). Upon tho sale of a business to

be paid for by instahuents depondont in amount upon the prolits.

it was bold to be an implied undertaking; bv I ho buyer to carry on

the business, and that discontinuing it so as to render it im|)ossible

to ascertain tho price was a broach of tho contract ^bj. So wliore a

traveller is to be remunoratod by a conuuission upon orders, tlio

employer cannot relinquish business during the term lixed for tho

employment (f); unless tho contract bo made expressly condi-

tional upon the continuation of the business 'rfj. A power to

determine a contract of service by twenty -eight days notice, was

hehl to import a term that the employer would provide a reason-

able amount of work for the servant up to the expiration of the

notice although the master could no longer carry on tho business

at a prolit(e). So where merchants olTered to peinnns dealing

exclusively with them a share in a bonus proportionate to their

purchases the relincpiishniont of busines-s by the iiierehaiith was

lield to i)e a breach of contract \_f). So with bonds, when a con-

dition beconuHS impossible by the act of the obligor, such impos-

sibilitv forms no answer to an action on the bond [i/).

liii|Hiwiliility

uuuw<i hy
Inw.

A promise is excused by a supervening impossibility caused by

act of law. " No contract can bo carrieil into etl'ect, which was

originally made contrary to tiie provisions of law; or which, being

made consistently with the rules of law at the time, has bewnio

illegal in virtue of some subseiim-nt law '

/(). Persons in general

are taken to contract with reference to the law existing at the time;

and an impossibility arising from an Act of t\w Legislature sub-

8e(|Uenl to the contract, generally discharges the contractor from

liability [^i); but it is a ijuestion de))endenl u|)on tho construction

(rt f.hirke V. Ife^ho/x 'lSo(i). 'iri L. J.

C. 1'. .'H7 ; 18 0. H. TB5.

(A) Mrlnh/it V. /W<A«!l8G3),32L.J.
C. V. i:>\:'\\ C. B. N. 8. G.')4 ; Trlr-

l/ra/ili Dis/talcli I'li. v. M'leait (IST.'l),

L. K. .S Oil. G.W.

(,; /«,/„, V. flulihmilh {18U!), 60

L. J. W. H. 217 : (ISfll) 1 Q. B. 644.

(,/ llr.Hu-k V. SuinMln, a L. J. Ex.

2S7 ; ;i \. & K. stlS.

{r) IhinnaUl v. I(w»e,- (IWOtj), ?•') h. •>.

K. n. IISS ; (1906) -i K. U. 72S.

If) (hiilrn.-, I.lil. V. Srhm ;i!)n.'>;, 74

L. J. K! B. iU : (l!M).->) A. V. \u'J.

Ig) ritiiiiii'' I'asr {I'ilO), S (J.I. 811).

Sec lh(,'ii„ V. ViiiNM flS2') , MeCl. & Y.

464.
(Ai hrrii,: .llkiiimii v. Rili/iii JHi)'.)),

1(1 Kaitt. '>:I4.

[i] Xnritn/fttn hic. Bil, V. Cottittt/hitm

/.«•. lilt. {1S7SI). 48 li. J. C. 226 ; 12 t li.

I). 7:il.



IMPOSSIBILITY OK PEKKOKMANCK. 50»

of pad particular statiito whcthor tho failure to perform a con- •'"i"- m.
tract is theroby oxcu8od(fe). Thus where land is lot Bubjeet to

a covenant or condition aj^ainst assif^nment without the licence

of the lessor, anil the land is afterwards taken under the conipul-

sorv powers of the Ijands Clauses Act, tho covenant or condition

is disclmifjed by the operation of the Act(/). So covenants re-

strictive of the use of hinil, as rej^ards huildinj? and the like, are

diseharjfcd hy a railway company subsequently taking the hux!

under comj>ul8ory poweri* and buildinjj a station u\)im it w). A
covenant to repair is di8ciiar<,'ed under like eircumstanpcs; but tiie

lessee remains liable for breaches eonimittcd before the eomjiulsory

takinf^ of the premisi-s (w). And where land is let for a partieul ir

purpose, a covenant for (juiet enjoyment does not warrant ap;ainst

future h'tfislativi' interference witii the use; as a statutory pm-
iiibition of storinj,' cartridj^es upon the premises («). The ("or-

poratioK of London, as Conservators of the Thames, having'

borrowed money u|)on bonds conditioned for i.ayment out of the

tolls eharjfeable under their statutory powers, by a subsequent Act

the right of the Corporation to receive and apply the tolls was
taken away and vested in a new body of conservators: it «iis licld

that, the condition having been rendered impossible by Act of

Parliament, the bonds were discharged /^).

"The force of n deciiiration (»f war has been held e|iini I > tii;ii A. i- ..f St f..

of an Act of Parliament prohibiting intercourse with the ciieiin

except by tlu! Queen's licence. As an act of Slafi' done by virtu

of the |)rerogative exclusively belonging to the (!rown, such .1

declaration carries with it all the force of law" c/). Therefore

a charter-party for loading at a foreign port is dischiirged 1)\ n

declaration of war, rendering it impossible to ship the cargo \\ illi-

out an illegal act of trailing witli the enemy ,;•). And an ihsiii -

ance of foreign shij)8 or goods is discharged by a declaration of

war between the countries of the insured and assured, jieiiding

Dei iMniliiiii

"!' vfir.

'I) Trtif/rim/ I'ltihH [fiifiiri/. V. IhiHtiiH

isii), (11 I,. .).r. H-i : (1891) t (;ii. -lart
-.

Melri/i. U'tlirr fill. v. Sulomi.ii fliMIH>, "7

[-. J. »'. .IIT ; (1008) 2 Cli. 214 ; «r.m«-
'lirk V. Sllntmini (lUOlt), "K L. J. K. H.
1162; (1909) 2 K. H. 740.

(I) Slipiiri- V. Tothnlini:, Jiiurl. Ui/.

(1807), :i« L.J. 0.«41: L.U.4 Bj. 112.

(<«) Ituilii V. Ih- Cmpiaui/ (l»i.!l), ;i8

L. .1. Q. ri, n.S ; T,. R. 4 Q.' R ISd.

(«) Milh V. hJint Limil n Ciiimi (1872),

42 li. .1. <•. P. 4<;: L. K. SC. P. 79.
'I,) .Y,iil„, V. S/i,,,,,,' ilHlH ,*; L. ,1.

C. 017; 8 Ch. D. 39.

' /t; liiou-n \, Mttyur of hittiifin 1S02),

;tl l! 3. 0. 1". 280 ; i:t C. B. N. 8. 82H.
S.'O Airi. V. On/ (IS.iOl, 20 L. J. y. B.
48; l.'iQ. B. 418.

(v) /Vr v'lr, H^fMiuto V. liowiitH (I8,')7),

27 L. J. y. B. 17; 7K. & B. 70:).

!y) A-'v''"'-'" V. lUvdfH (I8.-.7'., 27 I/. .».

Q. B. 17: 7 K. AcB. 763.
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till- continuauco of hostilitii-s 8'. But ii lioslilo seizuri' in aiitici-

jmlioii (if an actiiul ilei'larutioii of war, is ii )l i'!|iiivalt'iit to a

(ItTJaration of war /). Win re a coiniianv iiiL'or|) >iate;l aiul

rcgislcrcd in a British colony, and also iniorjiomto:! and ivjjis-

teroil in an ail.joinintr foi-fii^Mi Stulo liut nicii'Iv to obviate portain

loffal ilillicuUii's, insun'd in HnfiUmd witli an Kntrlisli insurer

against the "arrests, restraints, and detainments of all kinjjs,

prinee'^ and peoples," and there was no evidenr" that I lie ei)ni|ian}'

inteiuh'd lo carry on business in tlie foreiijn State after th(>

declaration of war, and duriufr the continuance of the war, the

assured was held entitled to recover ii . A leniporaiy embargo

imposed uponKliippin<<: by an Ordei' in Council opirales as a le_'al

interruption of the voyaire and of the c )iitrac(s relating,' to it, and

excuses all liabilities during its continuance; but tlie contract is

restonnl upon removal of the enibarjro 'x] . If it lasts so lon^', or

is imposed under such eireunistanees, as in fact to frustrate the

object of the voyn ,'e, it would be held to disrhar.ire the contract

alto<;ethcr //).

An impossibility caused by forei^iu law, nv iiy the act of a

foreiirn Stati>, dot« not discharge a contract in this country. Upon

a siilc of goods to be sliippcd from a foreign port, it is no defence

to an action for not delivering the goo:ls tliat a war i)roke out in

the country which rendered the shipment imp(issib!(>, the contract

being construe 1 according to the law of this (Muntry r . So in an

action upon a eliarli'r-party for not provi liuir a cargo iit a foreign

port, it is no defence that tho charterer was prevented bj' th'

goveinmcnl at that port prohibiting the exportatiirn of the in-

tended goods a : or that the autiiorities at tlie port prohibited all

juiblic intercourse in c(uisei;uence of li:i' prevalence of an infectious

disorder /().
" If the |)erformanee of the eoveiiiint had been ren-

dered unlawfid by the government of this country the contract

would have been dissolved on both sides, and the defendant would

liaxe bi'cu excused for the non-perfornianc" of it, and nut liable to

damages. But it in conseipienw of (ncnts wliicii happen at a

(«} lliaiulon V. Cm liny (1803), 4 K;i8t,

410.

('I .liimoH V. Ihiffontein OoM Miiirx

H:m-2 , 71 L. J. K. B. 8.'>7; (1902) A. C.

1st. 8ci> Ha'/nhni v. Jlrll M813 , 1

.VI. \- S. 407.

,-() .v.-/'/ (i'M ''". V. Ifo"'!,- (19111), 7»

I,. .1. K.' R l»i";: (I'liU) -J h". B, sin

I' ll.ulhi/ V. C/iiAr (1799), 8 T. R.

{,i\ (l,\.,e} V. S..,%ih (1872), 41 L. .1.

Q. n. l.vi; L. K. 7Q. n. 104.
j.-' ./,<-•-,/)< T. Cliiit l,i,i,iii,iiis ,1884^, r,i

L. .). li. Ii. I'.i;: 12 q! n. D. M9.
.() iiiijiit V. i;ig,{\H\n . :! ». & P.

29.'i, II. (rt); .S'/O'Wj v. I.KMiiiiilif (1812,.

l(i V.twt. 201.'

!:\ lUrhrv. //»-.'.;.«r.« MKl I •, :i it. .t S.

2(17.
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l"()ici<fii i»)it, the frci^rlitcr is iirovonttvl Iroiii funiisliinj; a loadini; ''"*'• "'

th< 'ic whifli he liiis coiitraftcvl to t'l:uiiiisii, iiu- cimtnict IS ncitlici

(lisM)lvc(l. nor is hccxciisfd from |H'rfoniiin<j it, Imt must answer in

iiiiiia<;i>s I tl

coiitractinl alisoiiilch t

K' same j)riiii i|)lr' a sliiijowner who lia^i

() carrv anti (l.'li

th. (Is I

ivcr troiids is not exeiisec

n'lUix sei/e d ut an interinr liale iiort, as contralian

b\ the law ol' thai cDiinlrv d \\'\v I caryii of petr.deiii u

wa- slii|i|ii'd anchor a l)ill of hidin<; lor ddiverv al a ('

port. siii>uhilin<i: that it sliotdd he taken out hy the ship)

within a lixed lime; it \va« hehl ihiit the t'reiirht w

oreimi

lei'

upon arrival re ads for deliverv.

lied

and that the shipper was nit

i'xcuseil fidin takine the carfiii and pa\ iiie; the freight hv n
prohibition at the port airainst Ian liim s;ir

the f

1 carirc.

ori'i;.'!! power produces a disahilit hot I 1 parties li perlorm

r>iit it'

f(

their miiliiall.v dependent ohlijfations; as readiness and ability to

proviih' anil to take in eai'ffo, or to deliver and to rcicive ear"0.

neither jiarty can maintain an aetiou aiiainst the otl ler, unless tlu

has al)soliit"lv eiiiraiirel to perform the stipulation fordefendant

tile breaeh of which he is sued /) . And in a charter-party of
foi( i^i! ohip thi'iv i> an implied exception of what is prohiliiled by
the law of the Stat'' to wliicii llio shiji In'lon^'s. as for examjde
dischar^iiisj- at an enemy's port; and ems 'iiueiitly war declared

between tlial Stale and that of the port of diseharffe (excuses the

conlract //..

il enco il is usual in eiiarter-|(arlies to muke the exjiress exe ji- Kxcqitinu of

tiou (amoiijrst other thinu-s of "restraint of princ;>s and rule

which includes any public act of a State or e-overnment. whether
111 peae( or war, reslrainiiii.' the perforiiiance; as an order of ihe

local imhlic authorities of a port, caiitur.' by the public f uces, an
embar^'o upon siiippiiiir, a blockade of a puM, or a siei,'o of a
town,//

. llxei'ptions of this kiml are prcs'iiii|itivel\ introduced

for the hi'ii'lit of tlii' shipowner / : hut an exception, "in the

event of war, itc. present iiiji' loadiiiir, this charter-jiarty to hi. can-

celled," was construed to render tile charter-partv void in the

' rPNtr.-iiut of

rulers."

/•) Ellpiilioroiijjti, ('. .1 , Uiirhr v.

llo,l(l^;n ISI I , .1 M. .Vr S. 'JTll.

(d, Si>,m; v. l-/(,„/,rir/, (ISlTi, 10 L. J.
Q. n. 3:.i: llMi, B. ."iIT.

(r) r«-r/., ,.,.(,,/,„ (ls:;i . I>. R.,'il'.C.
i;u.

( /) /'..)// V. (VisHonh Il87(i\ .SS L. .T.

Q. B. INN: h. It. .') y. B. S44; Cu«-

iliiiiiham V. Iiiiiin (1S78;, 48 L. .1. C. V.
(!J \ .! C. r. 1). 44.!.

'7 The Teiiti,>ii,n\HVl), 41 L. J. Ad.
.>7; L. K. 4 1'. C. 171.

[li] Ili^itriiiiKrlii V. t:ilvitt 1873\ 42
I.. J. C. P. •,:47 ; L. R. S C. P. ti49

;

S'uhrt't /,'jp/.,>il(» I'o. V, JrvthlM flSlllJl,

li.'i \.. .1. y. B. «:is : I89(i) t Q. B. 326]
(i) JSie ante, p. 4'J'.t.
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PiHrllT.

IiiipitH^iliilitv

of one 'if

iillemutiM'

pnmiises.

Su)KS<'qu( lit

impossibility.

events spctili.'il, iiiul not in«iply voidable at tlie option of citlwr

party ^^k). A restraint within the exception exeuses dehiy in sail-

ing so hhg an it continues; ami if in fact it eontiniies 8t lonj? as

to fructrate the object of the voyage it may discharge the contract

altogether (i\ And a reasonable »p|)relien(<ion of re»!;aiiit ju.stilie>

delaying the voyage m). Under a hill of lading for tiie delivery

of goods 'dangers of the seas only exce|ited. " a blockade of the

port of discharge and risk of capture by an enemy wore held not to

be within the exception nV An exception in a charter-party or

bill of lading of 'the king's eneniics " means tile enemies of the

sovereign of the shipowner (o). Similar excejitions may bo made

in policies of marine insurance, as by the jjhrase "warranted free

from capture and seizure" />). In an insurance of a foreign siiip

(iiere is always an implied exception of capture by the British

(iovernmeiit: because an insurance against su(!i loss would be

illegal //}. But there is no similar implied exception of acts of

the goveriimeni of the country of tiie assured ' r\

If a person promises to do one of two things in the alternative

and at tlie time of making the cintract one of them is impossible,

as a general rule, he must perform thiit whic'.i is possible. Wliere

a bond was given upon tlie discharge of a del)tor from J'xecution.

conditimied to pay a sum of money, or in default of payment to

surrender the debtor in execution; it was held tiiat as the alterna-

tive oi' surrendering a debtor in execution who iiad ome been

discharged was lejrally impossiiih', the obligor could satisfy the

condition by payment only >}. If an award directs one of two

things to be done in the alternative, and either of tlie two is imin s-

sibh or uncertain, it is incundient on tlie party lo jierform tiie

other of them / . Where both alternatives are possible at the

'/.) AiniiiioH V. ,\,ui,i.yilr Slrniii Co. {/> JofiH'lf" * ''i. v. //",'/;/ (ISSli), .V.>

(ISTS), 48 L. J. Q B. OT(t . 4 g. B. V. L. J. U. H. 3):i
; 10 a. K. 1>. 4:t2 ;

48.) ' i;„;/ V. lllln- (1S^:)I, :>2 L. J. ti. U. 057;

{!) n.i),'! V. Sn„H, ISTi;. 11 L. J. S Ap. Cii. 39:).

U B. l.'>:i ; li. U 7 tj. B. IIH. '/ F'"'"'!" v. RoiIiihh {ISii.'
,

;i B. \

!m riir F.riirr,;, 1S7J.41 L. .1. Ad. I'. I'.M : Hr.iiiilMi V. fuiliH'j 180:r, I

..' . «. ...- rfr .' I.*.. .^ lift C..» ... . # .. fllO
79 ; L. U. ) A. A: K. .')!i7

;
'/'/" -V"

Ituiiim (1S7»). 4^ L. .T. All. 4(i ; L, It

i 1'. C. :i()l ; Suhl':. Kiplotiim Co. V

Jfiikiii' (18!i.i;, CJ L. J. Q. B. 038

(1890) 2 Q. B. 320.

[ii] The VatrM 1S71), 41 L. J. Ad
23 : L. U. 3 A. & K. 430.

'o' /{«««// V. .V")w">-" (1804), 34 L..T

I', r. 10: 17 C. B. N. S. 163.

Kast, 110. P.T /"..>/, p. .'112.

/) Aiibut V. (/>«'/ ^I802), 32 L. J.

y. ». .)): 3 H. i S,'l03. H('e.Am«o/( v.

Ihift'oiiliiti (iii'il Miiim (1902), 71 L. .1.

K. B 8.-)7; 11902', A. V. 484.

,«) I)(t Cofia V. lt(iri» (179S', 1 B. 4 P.

242.

it) .V,)««i(,H'/« V .Siraim ; 1809), 1 Taunt.

.'H9; ll'hoituii V. Kimj ;1831;. 9 L. J.

<». S. K. B. 271; 2B. & Ad. 528.
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tune of iimku.g the f.minat, «n,l on,, of tl.,,,. ^uW,,uo„H v h^mm,, Cha... III.
impoM.blc. ,t is imp««iblo to lay down any nniv.u-sai propo.i- ^
t.on either way; but that th,- prmoipio to h. „pp|i,,l i„ e„oh ease
18, that It must depend on the intention of the parties to the b)nd
or covnant or agreement, nuoh intention i . be wlle-tel from the
nature and cireunmtune,^ of ,h,. tn.nsa.ti .n. and the f,.rnm of the
instrument: ami that if the eoiirt is satisi.d that the elear inten-
tion of the parties was, that o,,,. ofthnn s'l-uld do n eertain thinir
but he 18 allowed at hi« option to ,|o it i„ o„, or other of two
modes and one of fh.vse mod.B I mops irnoosiiblc by the aet of
t.od he 18 bound to perform it in th,. ether mode ' ,'«). Under
a pohc> of lire insurane,. wher..ln • th,. eompanv .nav reinstate
property damag..d or .l,.stroyed ins'ead of paying the^.nount of
the loss or damage." if it l,,.eomes impossible t'. r.-instat,. th..
insurer must pay(x}. In a leas., of n cal mine the lesser
covenanted to rais.- a stated ,,uantity in eaeh vear and pav a
royalty upon it, or to pay the same amount of monev as a fix,>d
rent; it was held that he must eontinue to pav the rent durin- the
term, though it became impossible to raise the eoal because the
mine was worked out (_y .

A covenant to make a certain dis,,osit ion of property by deed, or Covenant t

.

by will, presumptively gives an option during life; and 'it mavbe f'^K
discharged oy the death of parties rendering the disposition bv will

""

inoperative. A fath.T upon th.. marriage of his daught,.r" cove-
nanted witii the husband to give to his daughter bv .le,>d or will
an equal shar. with his oth..r children of ail the estate of which he
should die possessed, and the daughter di,.| in the lifetime of th-
father without issue; it was held that the father, having the alter-
native of the will, was discharg.-d from the eov..nant''u'). And
where under like eircunmtanc.'s thf> covenant was bv do^d or will
to make a settlement of property in e.-rtain state l^erms for the
beneht of the wife and childr,>n ..f •!„. marriage, the covenant was
Held to be satisfied by a will in th,. r..,,uir,.d terms. thou<'h the
interest of the children lapsed by th,.ir .leatii in th.' litVtlnr. of the
testatoi (a). A fatli<>r upon f h,. marriage of his daiight.-r promised

(<) Kinlcriley, V.-C , lla.ka-orth v.
iomuj (lH,itf), .^6 L. J. c lea ^ j,^^

I 'j' {''»."'" V. KoiKil /ufre. (IS.iO), 28
L- J; Q. B. 27.5; 1 K & K. 8-33; aJ„;o„
V tom,H,,,,„l An^ct. (18»ti;. Si L. J.
*«. a, 14ti.

I..

(//) y^/^ {Miiiij., V. Tkufimmit (ISW.
14 L.J. Ex. 9.5; 13 M. & W. IS7.

(;) Junn v. Uou- (1849), 9 C. B 1 •

fI8.50). 19 L. J. C. 3U ; 7 Hare, 2ii7.
'

la) firmkmtvi's Trnal '.\H(m .'(fl I, J
C. 138: L. R. SCli. 18.'.
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l'*«r III. tlio intended husband that at his (tlie fatlier's) death his daughter

" should share " with his other children; the daughter died in thi-

lifetime of the father leaving children of the marriage, and the

fathe;- died bequeathing his property to two surviving daughters:

it was held tliat there was a promise to leave an e;jual share (fr).

and that the promise was alternative as capable of being performed

in one of two ways, viz., either by bequeathing an equal sltare by

will, or by leaving his children to share ociually upon intestacy;

that the death of the daughter in his lifetime rendered thy latter

way impossible, but did not render tlie former inqmssible, because

under the Wills Act, s. 3, the bequest of a share by will would not

lapse in the event of the death of tlte daughter leaving children '/)

.

tKnisidenitioii Impossibility of performance may affect the consideration of a

',H"SlJ^i.«uec! contract, where the consideration is executory. A promise which

is impossible of performance either in fact or in law at the time

i\nu.i.Uratiou of making it cannot form a valid consideration (rf). A promise

Ir^" »!fr. which is possible and valid at the time of making it is a sufficient

consideration, though it may subsequently become impossible.

But in such case the mutual promises may be implioJly dependent,

or conditional upon performance on each side; and then the one

promise would fail by reason of the non-performunce of the other

as a condition precedent, in tlie event of such performance becom-

ing impossible 'p) ; or the contract might be such as to import an

implied exception of the circumstances of impossibility (/). Wiiere

further performance is rendered impossible before completion,

questions may arise whether or not a now contract may bo implied

from the acceptance of a jiart performance of the consideration on

the one hand, or, on tlie other hand, for a return of money ahead.v

paid for the consideration which fails; upon the principles already

stated respiKiting the formation of contracts ((/).

(*) Kr Fiekm (1899,, 6U L. J. C. 161 ;

(1000) 1 Ch. 331.

(c Barkaorlh v. Youhii (l*<5'i). '•26

L J. C. 153; 4 Drew. 1.

id) Kent V. H'allaee (1'8»), 3 T. R.

17 ; leiy v. Yalo (1838). 7 h. J. Q. B.

138; 8 A. & E. 129.

(<) Sec aiilr, p. 4(i«.

(/) See ante, p. .'iOl.

la) Applrhiiv. .¥'/<)» (1867), 36 L. .1.

C. P. ;m : L. K. i 0. l". 6.-)i : Amji.-

Egiiptiiin A'if. Cu. v. WmMW (1875), II

L.J. C. r. 130; I.. R. 10 C. P. 271.

I

Jt
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CANADIAN NuTES.

Impossibility of Performance.

In mil vs. Fra.icr, Thuiiipsun, 294, it was held that where a

party entered into a contract to build a coffer-dam and there

was no sustaininj? sulwtratuiii an action wonld not lie for the

work and labour pert'oriued in attempting to complete his con-

tract.

In McKenna vs. McNamcc, 14 O. A. R., ;j;{y, the defendants

had had a contract with the (joverniiicnt of Uriti.sh Columbia
for the performance of a public work, but had forfeited it after

part of the work hiid been done. They then agreed witli the

plaintiffs that the latter should do the remainder of the work
under the contract and receive ninety per cent, of every estimate

issued until the completion of the work. It was fully understood

by all the parties that at the time of making the agreement the

contract had been forfeited and the government had taken pos-

session of the work, Ijut they all trusted to the possession of

inHuence by which the contract could be restored and work
resumed.

It was held that the failure to obtain a restoration of the

contract destroyed tiie whole i-onsideration for each party

V

agreement or undertaking, and the proposition was attirmed

that, wliere an executory contract is entcreil into respecting

property or goods, if the subject iiiiitter be destroyed by act of

Uod or vis major, over which neither jiarty has any control and
without eitlier party's default, the parties are relieved. The
principle of Taijlor vs. Culdtnll, ;i M. and S., 8;{;!, was held to be

applicable to the case.

The case came before the Supreme Court of Canada on appeal

wl»ere the decision whs aflliriiied. and it was hehl that where one

contracts to do work for anotlicr the preparation for which
involves outlay and e.\|)cnsi' a (•(irres|)ondin)r agreement in the

absence of any express provision will lie implied on the part of

the person witli wliom lie contracts to furnisli the work, but no

such implication will be made where from circumstances known
to and in the contemplation of both parties at the date of the

agreement to do the work it was and continued to be beyond the

power' of the party to carry out such implied agreement. 15

S. C. R., 311.

1—."SU
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In Borland vs. Bonter, 5 U. C. Q. B., 583, it was conwdered no

defence to an action aKuinst the commander of a steamboat for

not towing, etc., that lie could not perform his contract by reason

of his tow-boat being unavoidably frozen in the ice.

In McCranoj vs. MrCool, 18 O. A. K., 217, the defendants

agreeil to deliver lumluT to a linn of three partners. Before

delivery the Hriii was dixMolved ami the defemlants refused to

carry out their eontraet. It was held that the dissolution of the

firm was no justitieation in law for the defendants' refusal to

carry out their contract.

In Eliiii vs. Midland Railway Company, 7 O. A. R., 464, where

the plaintiff was engaged by defendant for the season from May

to November as master to manage a steamer named the "Idle-

wyld" for a thousand dollars, and he continued so employed

until September, when the steamer was burnt, it was held that

the plaintiff was not entitled to more than a proportionate share

of the salary agreed upon, for the contract was subject to the

continued existence of the steamer, and the performanee was

exeusetl by its destruction without the fault of the defendant.

In Strafford Gan Company vs. City of Stratford, 26 0. A. R.,

109, it was held that no action would lie for the non-perform-

ance of a term of a contract which term was on its face impos-

sible of performance by any of the parties. Where therefore a

contract was made by a company for the electric lisihting of a

city for a nameil number of nijrhts before a fixed date at a fixed

rate per light per nisrht. there not beinjr as many as the named

number of nights l)efore that date, and the company did not

supply lights the nights that there were, and were not prevented

from doing so by the city, it was held that they were not entitled

to recover at the eimtract rate for the named number of nights

or for more than the nights actually lighted.

Tti Sitmitson vs. Tlir (fmni. 2 Kxcti. K., W. the clini'iJiiits

sought to recover from the Crown the amount of damages they

alleircd they were obliged to pay to the contractor who was

prevented by the exprot lation from completing the construc-

tion of a wharf he had undertaken to build for them. It was

held that, as the contractor had been prevented from completing
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i

the construction of tlM> wlmrf l.y the .-xon-is.- of powers .-on-

ferred by act of piirliaiiient, the cliiimantg were excused from
any liability to him in n-speot <.f the breut-h of contract, and
could not maintain any claim at'ninst the Crown in that Itehalf.

In Uoswcll vs. Sutherland, 8 (). A. R., 2:i.i, the plaintiff lent a
Hum of money for security of which the Irorrower gave a chattel
mortgage on goo<ls of which he was to retain possession, and the
defendant executed a bond conditioned that in default of pay-
ment the goods should be forthcoming for the purpose of seizure
and sale under the mortgage. Before the day of payment arrived
the goods were destroyed by fire, and, an action having been
commenced against the defendant on his bond, he pleaded the
fact of such destruction without any default on his part, which
was held bad, on demurrer, for not negativing any default on
the part of the borrower. The principle applicable to the case
IS carefully discussed -..ith rcfcrencees to the cases of Taylor vs.
Caldwell, Applebif vs. Mmrs, and Iloivell vs. Coupland, all
referred to in the text and the case of Chamberlain vs. Trenough,
23 U. C. C. v., 497, in which a lessee covenanted with his lessor
to restore to him certain goods at the end of his term, and the
goods having been destroyed by fire before the end of the term
without his default, the principle of Taylor vs. Caldwell was
held to apply, and the lessee was held to be excused because of
the supervening iiiiiio.ssil)ility.

In Laine vs. The Queen, r, Exch., 103, the suppliants entered
into a contract with the (^rown to place a second-hand compound
screw condensing eujrine in a steamship belonging to the Domin-
ion fJovemincnt ami (•(mvcrt a paddle steamer into a stcjim
propeller, to stoj) up all th> holes in the bottom and side of the
vessel and make new any pjirt of the engine or machinery though
not named in the spcifications and put the steamer in perfect
runninf: order. Tlie vessel was built of iron and very old, and,
when ffrounded preparatory to placing in tlic dry-dock, it was
found that the bi.ttom of tlie vessel under the old engine-seat
had been eaten away by rust. It. therefore, jjave way, and was
broken in when she grounded. The accident did not occur
through the negligence of the suppliants, and it was insisted that
the suppliants were liable to repair tliis damage under the con-
tract and specification. It was held that there was nothing to
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how by the teriiw of tho contract ami HimiHcationit that either

party at the time ..f .ntfrinK into the <ontract contemplated

that the part of the Bteamahip lyinx In-low and hidden by the

engine aeat would re«iuirc renewing, and that the stipulation in

the pecitications that the rteamer was to Iw put in perfect

running order wb« intended to apply only to work the suppliants

had expressly agreed to do, and should not be extended to other

works or things which they did not agree to do or to replace or

renew.

It was also held that, in such a contract as this, neither by the

law of England nor that of Quebec was there any warranty to

be implied on the part of the owner of the thing upon which the

work was to be performed, that the same should continue in a

state fit to receive the work contracted for.

Incapacihj from Illntsn.

In Mnrks vs. Fcrnj ComiHiixion. :{4 S. (*. K.. :u;<i. Ilie phiimilV

was employetl by the defendant commission to act in the capa-

city of captain of one of their ferry steamers under h cenlract

in writing. The employment commenced on the Ist of March.

1889. On the 8th of January, HMK), the defendants jmssed a

resolution that after that date no employee would In, i-a'd for

any time he or she might be absent from duty. This resolution

was never formallv eommnuicate<l to Marks, but there was evi-

dence that he was aware of its terms and that on two occasions

a portion of his wages was deducted for absence from duty. On

the 15th of December Marks was taken ill, an.l was thereafter

continuously al)scnt from duty until the time of his death, which

occurred in July, 1901. In an action by th.- executrix for pay-

ment of wages during the time in which he was so absent from

duty it was held that the illness of the employee by which he

was premanentlv incnpacitate.l from performing the service

would in itself terminate the contract. Held also that an illness

terminating in the emplo.vee's death ami during the whole period

of which he was incapaeitatc.l for service was a permanent ill-

ness, though l)oth the employee ami his physici.m believed that

It was only temporary, and that a finding of the jury that he

<li<l not continue in the em|.loy after notice of the rule and

aciuiescenee in his employment under the terms thereof was

against the evidence and must be set aside.
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(JllAPTEH IV.

ILLEGALITY.
til I-

'''^'"'•

lUiyHlty lit imiiiKiii Uw by i.t«tute—by fi.rifi^fn law ,11,1

Airwrniiiu ilIi>K»lly nffwIiiiK ^verniBMil -wrrupti.in M .l.^i
•'-"" .MH

Sill.' '.f publiii (imcfH- .«l,iri.'« nnd pooni'iw—«!<!lf»lmiti™l Ikhc-
/'• Mt.
AdTwnwMitMiitf.vtiiiif piiWi, jii,tii». ciiminiwiuD of .riini.-.ciii-

INiuiidiotr "tffucfs mid privitto injuriw 5;^y
Aiireenientii in fraud iif tlio bHnkrupt Uw jjg
Maiiiti'mmtti Hud ('haiii|K-rty '

^^i
Agri'enipntH in rcxtraint of trado jj-
Coinbinatioiiii of workmon and omployen -,3;)

Statutory reirulatioDH of prufewinna and tnule* „3.-,

TradiiiK with an enemy '.'.... iti
WagiTiiijf itud yaininif contnioti .'

ft.|:)

InBuniiict witliiiiit iiifiTei.t on hhipB-lijeii- tn- "

.

r,\H
AKivMnentH in ro,trainl of inarriaKo -for procurinir nmrriHue -

Illicit nihabitution
;,jj

Sepnratiun •Iredii-cuHtudy of cliildrcn '.',..'.'.
.MT

Airreonienl!. niudf for ill.>;,il piir]>..-c. -participation in the ill.iml
P"n>o»e "

;,,jy

Ajfrecmentx in fmnd <.f third j«rtie«-conipui,itioni. in fraud i.f
criihtorH . .,,

Ktfeot of illegality iu avoiding aKre<nieiit -extrinxic .viilenw of
illegality

.^.^

Mouev paid uudir eiecut<.ry illegal agreementa-mon.y puid
under executed illegal agreement -exception of parties not i„

hffect of illegality iu part of the con»ideraUon-in part of the
Pi^miHe '^ ^j„

Ktfect of illegality nuperTening upon (Mntrnct ..,, Aj^

An ugiocincnt iiiiiy involve some iimttcr (.i- jiuijioso uliid, jx

;ll<Vul, mid tluTcfon. roiidois it void of l,.j:,il ellccl us u .oiitmot.
I'l"' fe'cnoral prosuinption of law in fuvoiir of vulidity «„ vaais
Iho burden of establishing illegality as a fact upon tlie puity
a-sscrtiu-,' it (i). Where a contract has boon ei.nliriiied by Act of
I'ailianient, no objection can bo taken to any of its provisions on
the score of illegality (r): and it may be said generally that the

i.'i ^'^LJ^""'""* '•'"'•'*'''«' Co. y. (1891) 1 Ch. 576.
A'.c*r«, (1887), 20 Q. B. D. 387 ; MilU (.) W,M^«, v. Drhckrroi. (1804), 11

I. 1, 'i
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lUpipil'tjr at

I ln«',

r*Mm. court* will not interpmo to provenl » party from r.wrt.i.K l.»

Parliament to i-wapo fr..iii the conwqmncct of an obligation hIii.Ii

he ha. iimhrtakon (d). Tho iltogality may \h> found in the inatU'i'

of tho cusidtiation or of tho proinim, as oxpr..«cd in tho «Kn«-

BH'nt.or it may he foun.l in th.. piirpo*-. to which the 8giK.|...'n(

,

though legal in expr.>«.ion. i> appliod.-It i. purp.«.Ml im-

to con.i.|.M- .hortlv the iouret* of illegality in general. ..i»l lo

review tho primip'al mHtters which have been held to avoid OKr..-

nient* upon the ground of ill. «ality, and thou to treat of th- oRe«t«

of Huch avoidance up«)n the right* of the part aw.

A matter may be illegal at common law or by aUtute. The

common bw prohibits generally whatever i. contrary to pubhe

policv and morality, a« deBnod by the deciaiona of tho courts.

" Public policy re<|uiri<« that a contract to commit a crime, or to

give a reward to another to commit a crime. i« noceaaarily xoid.

The decisions have gone further, and contracts to commit an

immoral offence, or to give money or ivward to another to commit

an immoral offence, or to induce another to do som.tning ug.ui.Ht

tho gen.'ral rules of morality, though far more indeKnito than »"•

previous class, have always been held to be void" (e). But tlu,

mere good of the public is not a matter which tho court will .•oii-

sider as alTeeting u conliact otlier>%ise legal; as when i. r..il«HX

companv had cov.iuinted not to build on c.-rtain land which th. ,v

had purchased, it was held that th.y were not entitled t.. ..void

their covenant and build an extension of the railway, merely for

the reason that if was required lor the convenience of the

public (/).
•' A contract is void it prohibited i.v a statut.., though the statut-'

inflicts a penaltv only, beoa isc such a |)enalty implies a pn.hib.-

tion And it may be saf.'lv laid down, notwithstanding some ,Ma

apparently to tho contrary, that if the contract be reudeivd ill-g.il.

it can make no difference, in point of law, whether the statute

>vhich makes it so has in view the protection of the revenue, or unv

other object. The sole (juostion is, whether the statute means to

(r) Jewel, M. R., PriHliiiff Jteguli-i,.;/

Vu. V. S,i»iu«<.« (1»7.'>), 44 L. J. t • <»•'

L. R. 19 En. 46.i.

!f) lloyi T. L. r. 4 7). «-/. (I86>;.

S4 i; J C. 401 : 2 De « J. * 8. 768 :

liiwhatiy. Thamn raileti By. (l«67». 3'.

L. J. C. 209 ; L. R. 2 C!h. 147.

By iiUtutr.

H. L. C. 62 ; Marnhmler Ship Canal T.

Mtthch,Htr R.e^cQurte Co. (I'JOl), 70 L.J.

C. 46H
; (1901) 2 Ch. 37 ; /» « WiUoHt

{Karl) liettUd EiMn (1906), 76 L. J. C.

37 ; (1607) I CI.. 60.

Id) Alt.-Gm. V. Manrhaler and Letdt

R^. (IS39), 3 Jur 379 : Xx parte Hart-

irrfy«(1870), L. R. .-iCh. 671.
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proliibil thu ,mau%i,t '

{yj. .\n(l *h..i,. tlio |)roliil)itioii ii alwo- Oba». IV.
lia<'. It. cannot b.. waiver! I.y the |mrn for «h<.*. i)..ii.(it it {m

ni»iJ.'(,A). Hul when, n ponalty in inipowd upon itn otT.ndinK
|.«rt» iwrcly witli tli.> ob.joit of protwfin^ tlio roveiiii.> n conlmrt
iiiuv Ik valid, altliougli involrinx un infringoin.nt of the
i.ttttiire(i). On tlu) oth.r hand, if an uct bo proliibit..il without
•HO ixpn«M ponalty. it cannot be tho subjett of u valid con-
iraet.A). Tho phruso in a •tatut." it oliali bv lawful, tuiwn
lii.'iMlly. is pcrniiHsivf uud onabling only, hut thi- oont.'Kt und
appli.ution may rn<,uiro it to bo conBtiuod im ohlij^m .i•^ /).

'I'lutf is no distjeietion bt'twcn malum prohibitum itiid ,„.ih,m in
»e u« rogards th« offset of illegality upon an iigrwiuont . " tho
courl iit bound, in the administration of tho law, to ( (uiaidir ov.Ty
u.t to ho unlawful, wliirh (h.- law hui« pioliibitod t(. I.. ,Uv m).
A contiatt nmy he inviilidiitwl by rouHon of a uiaMur of sulstuiico,
w* \>\ uitatutoforhiddiuf,' iiioMibprs of a U)cal hoard f.. I), ii,|. ,,>tod
dir.Hlly or indin-utly in contracts of tho local Iiohk! rt): or by
r.-a«on of its provisions not hoing in a particular form „j. And
any contract which precludes a party from exorcising •~tuliitry
pow.-rs, in tho porformanco of which the public is iiiterestod, will.
UH u general ruh-, bo hold to be invalid v/»/-

The courts of this c.untry atlniif actions upon forci- , eontra.ts Kreiiri. l..w.

for perforniances which are legiil in ihiN country. Il.ou^'ii tile^

iuu\ not be legal in the foreign country; as a contraet made in
.Vinerica with a HritiMli shipowner to carry cattle to IJngland,
excepting all liability for negligomv; Mich excojition Ix'ing valid
b> Kiiglish law. hut not by .Viiieiiean q). But no action can be
brought upon a foroign contract for u performance which i» illegal

.7 I'lirkf, B., '../)>• V. /;.,..,'.-,/,/, {\K.'S'
ti L. .1 . Kx. ti:l ;

.' M, & W. UU ; .1/, //.«.

V. .v/,„/,y /.,„., Jt,/ , Hi y u u 44,j . ,,-

L. J. y B. n;i: /.„„,„,,/ V. Jl,wli,.,
iit'j;i,. lia I,. J. y. um,' \hh, i y. b.
114 ; ll'iiili V. JfHNimin , lii(Pti), "i |„ J.
K. B. Hi; (19(10) 2 KB. II ; Hk,t..
"It,. V. Sad/,r{[:nu), 79 L. J. K. B. 10.10 •

(li'lo A. (-'. .Ui
It; /(i«yi»*/ V. HtlllltlMu't Tlilllxi,l,l/

Ei,l,itt^ (lUO.Sj, 77 L. J. (;. 480: 'li.iis,

1 Ch. 74;).

(ij SMilh V. .Vaiil„„j,l (isi.i, 1.1 L. .1.

El. Hit; 14 M. & \V. 4.1J.
(i' BrHmwell, B.. Cvuau v. IhO'.ur^

1H07
. 36 L. J. Ex. 124 ; L. H. < Kx.

2:«.

/ .M,m y. Ox/onI [It/,.) il880), 4U

I. .1. y. B. .u; : :> .ip. 1,1. ju.
',M Vrr cHi.\r,,HH'i„ V. II,,I,; AWj).

3 B. .V AW. 1»3; B.>t. j/jIrH'fn/v
/l,,„,M lHi2y. 5 B. At AM. :)ll.

(«I StL' City uf Li,wl;„ /,/«.. ligkl l„,

V. l.viiiluH [Cur/,.] [iwr.u. 7.' L. ,1. C.
737 : iao3l A. C. 434.

AiL. J. y. B. 713; N Ap. C*! 517;
s,H,i/, V. /rAi/.,„«M(19»8), 7.HL. J. K. B.
1073; {\'M'.>)2 K. B. 437; Kirhani t.
(J,iihii„i (1;I10,, ;ii L. J. C. 37H : 1810)
I Ch. Ul.

(/', * .V. E. J{„. * imffn,'. CuHt.
•I'">7

.
7^i L. J. C. 4BI ; :10ii7) 2 Ch.

300.

(»; Htr Mimmri Stnim Cu. (1889), 58
L J. «•. 721; 4-.'Ch. D. .321.
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hoio.thouKh it may bo legal by tbo foreign law (r); as a contiact

niatl.' abiond with a solicitor to transact business in this country

upon terms wiii.b infringe the law of clmmporty (g); or a ion-

tract obi.iin.Ml by duress (0: "r n for^'ign contract which in this

country operates in unreasonable restraint of trade (m). The

courth of this country admit actions upon contracts to be p.r-

formed abroad which are legal by the foreign law; unless they are

contrar\ to universally recognised ])rinciples of justice, or to

express' statutory prohibition (x); as a contract for the sale an.

deliv.rv of Hlavi-s in a foreign country where the possessDU an.l

sale ..f sl.iv.-s is legal: except within the statutory prohibitions

concerning slavery applying universally to Britisli subjects //,;

or a eonlia.t to sell goo.ls according to weights or ni.-a8uri« «hi.h

aiv viili.l .Lroiding to the law of the place where tlio go.)ds aiv,

although pr..hil)ited by the Knglisli law (2). In the case .-f a

settl.iii.'nt made in Scotlan.l upon the marriage betwe -n a .lomi-

ciled Scotchwoman and a domicil.Ml Englishman of tlu' wif.'S

property, an inalienable alimentary provision in favour of th.'

husband will 1..' given ellect to in the English courts («). Hut,

actions upon f.)reign contracts are subject to the rul'js of pro-

cedure of t!i.' .ourts of tliis eouuliy; including tiie rul.'s of

evidene.', and the statutes of limitati.m of actions (/i).

Upon the ground of public policy any agreement tendi-.g lo

interfere with or unduly inlluenoe the legisiatui", or tlie -"vrni-

ment, is illegal and void; -is a promise to a meiub.>r o: ,h<'

legislature in con8iderati.)n of his giving or withholding his yote

upon a bill before parliament (c) . But an agreement l)y the

promoters of a railway bill with a landowner, who is also a meml^r

of the legislature, for payment of an agreeil sum of money for the

damage to his property by the proposed railway, in consideration

of his withdrawing opposition to the bill, is legal if made in his

(.) Il(.pt\. Ih-pi 1857), 26 I.. .I.e.

417; 8U.-0. M. 4c V.. 731: Monli'V.

Oueu 1-J07 ,
7.1 L. J. K. B. 390 ;

19117;

' K. B. 74li. „ . „ o
(.) G.v// V. Uiii [MM), 16 C. If. N. S.

79.

(0 Kaiifmnii v. tierxou (1904), 73 L. J

.

K. B. .fill: (1904; 1 K. B. .i91.

(«; Hoiuilhii V. ilmnlli.H (1880;, 49

L.J. C. 343; 14 Cli. D. 3,'il.

ix) South Jfiiriiu Breuerin V. 4'i(.y

(1900). fiO L. '.T. r. 171 : (1900 1 Ch.

273.

Il/i S,lliln> V. Iillit:/f (186.);, 'Jil I.. .1.

C. P. 318 ; SC. B. N. S.S61.

(;) Itonulir V. Ciklmiiiiii (18.V) , '.'J

L. .1. Kx. IJS: sKx. 361.

la) Hi hil:ii>r«ld (1904), 73 L. .1. C.

436; (1904) i Ch. .)73.

(A) Itfla I'li/'iy. ri<iHna{WM),»l..J.

O. S. K. B. 388 ; I B. i Ad. ^84 ; lliw

V. I.ippmmm (1837), •) CI. & F. 1 ;

Lvnur V. Bnirn (1852), 22 L. J. C.P.

1 ; 12 C. B. 801.

(<•) Per cur. Uouilni {Liird) v. •S'i/"/<»'"

(1839), 8 L. J. Ex. 281 ; 10 A. * V. 821.
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private .liHia.tor of lundown.r onl.v d}.- .\n\ agiwiii..nt involv- Cb*,. IV.
inj< brib,Ty or un.lii.. i„llu..|.o.. ut tl... ol.ifi,,,, of n.ei.ibors of Corrupt
paihaiiicnt, or at an .-li'dioii of uu olli.er of a iminieipul coiponi- "' flecti..!,..

tion, or of any olHtvr t<. be chosen bv public election is illegal ami
void; as a waf?.T with « voter upon the result of un oloctioii (e).
These matters are for the most part .l.-lined bv statute and visited
with penalties (/.. A proniis.. to pay money in consideration
of abamhrninff a petition a-,'ainst the return of a member for
bribery is illegal and void </;; as is a promise to pay tlie cost*
of an election jM-tition. uidoss mad<- bv an elector' ..r partv
interested (A).

The sale of publi, ollices is ilhgul al .onimon law, and is furtlicr StOcof public

rrohibiled in some cases by st^.tuto ^i). The sulo of the command
""''^"•

of u ship in tli(! service of tlio Kast Imlia (Jompanv, without the
knowledge and approval of tiie company, was lioM to be void, and
no money or damages recoverable under it k). .\nd the sale of a
recommendation, nominatior, or inlluen.o in procuring a public
office (/); and an agreement to pay over tlic prolits of tlie ollico in
return for procuring it l)y such means is illegal and void ,/w); so
also Iwnds given to secure payment of annuities, in e .nsideration
of an appointment being procur.vl. are voi.l :n). -C.ntiacls for Ke»ign«,i„,.
the resignation of public olliccs are also iUegal and v.iid (o); "'puWi.-

w where the partv resigning stipulates for a siiare of tiio omolu-
""'""'

ments from his successor (/>): or a bond given by a junior olficor
of a regiment to secure his conlribiilioii for buying out a senior
olUcer (7). .Agreements for th.' pro.uring of titles «i honour for liUe-.rf

lionuur.

frf) .v.//.//..,/, V. Ifuinhii /.., ,/, . ISI'
» CI. & F. lil . »,f Shi: ,rsl,,„ ; /:„/ V
X. S;,f. It,,, I8,;:,). :(.o \.. .r. C. 1.5(1;

L. r{. 1 F>|. .Vci; r,ii)h„ \. rl,„h,^t,r a
MtJ/ii',,/ /;,,. i]H7u\m> L. .} Kx '17 •

L. R 1 H. L. t W.
(.1 .///'» V. //..„„ (17s,-,

, 1 T. R. .Hi.

(/) Tlic ('(.rriipt I'riM^ticivs I'rrvftitioii
Act, lS'i4

; theOnTUiit I'r . ticoti(Muiii-
cipal El.'oti(inM) Act. 1N72; th.- Ill.jral
and Comi|it Practices Pretention Act.
I^S3. Sic Cmipn- v. .S/„d, I8.W . J7
L. J. Q. H. 44!); 6 H. f.. C. 741;;
Himpmii V. IV.W ISO!)). :1M I,. J. y. B.
3l.t: L, R. 4 Q. B, fiJ6: /{rt/. v, /Ml
(is9i;. «(( L. J. M. V. i2t': (issn 1

« B. 747.

1.9) ''"/1>'ili V. /hirer ;1S.!>'*, S J, J.
Ex, 9: 4 M. & W. a«i.

i/ij ;/«//„ V. IWlliiiul {/t.iUt 17!I7
,

3 VcK. 494; '17nsi, s Bro, P C. ISl.

' ('i>. I,it. -.Ml u, 'cc Cliiiij'.., S-:it.

lit " Ortic,„ iigujiiNt Siilc lit'
."

/ llh.lij.ii:! V. I'lfhin 17! ;•;, M ']". R.
>iU ; Thuiiis^i, V. Thiiiiikuii \swi), 7 VcM.
170 :

'./,./ V. Jliiiat (IHJ4), •! li. J. () 8
K. B. yii: 2 B. &C. otil.

;/; Uuiik.Hs V. VnHDil (1.S17 , ir, I. J
C.P. .••")»; 4 C, B, ;)7.S; R,„. v. ))„„,,,„
(ISl'.i), IS I,. J. y\. C, l(li):"l.iQ. B, 447,

«i- liii.fiiith V. VrnivM (I7S7 . 1 11
Bl. :,Jr.

(") lliiiiwiiliiu V, Ihiihiitrl (I7SI , 1

Bro. C. C. 121.
•I-) (liiiiMf V. U'lviiiihliiii (IS.l.i), 24

L. J. K.X. 2(:.-.
: II Kx.'uii.

ip /'iinmit V. Tliiillii, VII n7i'0 , 1 H
Bl, .(22 ; l\;ildo V. Mii.tii, 1 1,S2.-)1. 1 B. i
C. ai'J.

I'l) 'lint lilt V. Ifii.iifihliiH (IS.").')!, 24
L. J, K.X, 2G.5; 11 Ex. M(' : Eiiit v,
/^//V. ilS(i2\ 12 C. B. N. S. I'll.
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Kirleitiiuitical

briiefli'e*.

a fonsidoriition of iiionoy or prolit iiiv illogal; and u ilisposition

of propi-rtv maile for tiiat purposf or upon that condition is

void(r). V\wn grounds of publii- poli<y tlio salary or oniolu-

monts of 11 publi.' olliiv .annot !).« assigned or chargod by tbe

holder: as tho salary of a clerk of the peac« (»),or the full i>ay of

a military or naval oHiier t). A pension granted entirely for past

services, whether granted for life or merely during pleasure, is

assignable, subject to any eontrol of tlie (Jovernment over it: but

a peuMon granted wholly or partly in a eonsideration or retainer

for some eonlinuing or future publie service is n )t assignable )i)\

as the half pay of a military ollieer x).

A contiai t to pivseiil to u vii.aiit '• lieiieli.e with .ure of siuls,"

for money or other valuable eoiiHideriitioi., is simouiii.al and void

by statute M Kliz. e. ti, s. .") ,;/) A piesi'Utation to a living, itt

consideration of tlie new ineumbeiit paying a sum of money for

repairs wiiich iiad Ixvii previously done Mt tlie rectory wns held

void under the abov.' statute, and the money not focvcrahlo ,j).

Bui an agreement between two incumbents upon an exchange of

livings tluit neither shall have a claim upon the other for dilai)ida-

tions'is valid </). Hesignation bonds by incumbents of livings

were illegal at common law, but were h'galised comlitionally by

statute IKu'O. 4, c. '.)! 7>i. The incumlK'nt of an ecclesia8ti( al

beiielice. iis a rector or vicar, cannot validly assign or charge the

prolit- of his ollice r). But a canon of a collegiate church en-

titled to a s!iar<- of th.- incom.- of the c .rporat.' i)ro|)erty is not in

this position (ft: nor is the chaplain of a workhouse, who is

appointed l)y tlie guardians, an.l paid out of local rates c).

A)fr<*'ueut«

|>uhlii juKiue.

Anv contract or engagement having a tendency, however

, AV/<iV..M V. llf.'iiiliiu- (hnl (lS.">:t ,

liUX. r. ;)4S; 4 H. L. C. 1.

{.., i:ilni,rv. /;.<!< (IMl), 2 Br. i B.

(/) lla,H-,ck, 1. A'rt'/f J791). 1 H. Bl.

6-.'7: ylr'i""/' '• -IpH'oiW (l^^T), I'i

P. D. lit.'.

h) Eldoii, L. ('.. /><"''« T. Jtf'"'-

»o,.,H,//, i/txh) isls., 1 Hwaust. 74;

iniU V. FmUi- (1841), S M. & W. 149 :

10 L J. Kx. ill). Sw iiif.M V. tliiiris

(H8(il. )•! L. J. Q. n. lo: ISQ. B. D.

J Ifmf., V. Oill;,, IT.M). ;i T. R.

USl; I.iMrdiih V. M..nt>oye(lluk,iy\:'i\).

4T R. '24S. See 'Voire V. /Vi(r'1889).

.« L. J.Q. B. 21.); 22Q. B. D. 4JH.

(//, /...v. (*-./,, (A.;'., (182S1;, 3 Bli.

N.'S. IJ;!.

,.) .I/.«... V. KMiik ,18S1), .>0 L. J.

Q. B. 3"0.

{«) (li)lilh(iii!> V. Kiluiidn !1S.')6), 25

L. J. C. P. 22:t : 18 ('. B. 38'J ;
»V;-//i«

V. ftarim (187r.), 4ij L. J. <". P. 41 : 1

C. P. D. 0:;8.

(*) FM,Airv. S,.ndf»{Lont) {lS-27 . 1

Bli. N. S. 144.

M .»/<.«-/» V. /.' ah ( 1 799
: , 8 T, R. 4 1 1

;

ArimU, V. Cmilo,, (lM):t). :( B. & P JJJl.

(rf) arriifelty. Jhnn <i/ll'ii,(liivr (l»W),

> Beav. .)44.

» «- .l/-).'.-i« (1891;. «0 L. J. Q. B.

oSiT: C.Sgi) 1 Q. B. .M4.
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slight, to alli'ol tho administi-utiim i<( pulilii' justice would be Ciur.iy.

illi'fful and void "
(/). An aftiMnpt to p.ivcil tlie course of justice

is a uiisdoineanour at coninion law: as a l)oud given to a witncsh
for not appearing t., give evidenoe on an indictment for jier-

jurv ig): an ugreenunt to pay nioncv to u witness in proportion
to the amount recovered Ivy his evidence Aj; au imleninity given
In a del'euduiit in a criminal case to his hail, hecuu»> in offoct it

deprives the public of tho intonded security for tho conduct of
the defendant (/): and whore a third person paid a sum of nionev
to the solicitors of a petitioning creditor, upon their undei taking,
which had the sanction of their client, not to ap])ear at the public

examination of tiie bankrupt, and not to opj)osi' iiis order of dis-

charge, the contract was held illegal and tho uioik^v irrecoverable,

till' illegal object having boon partly perfornieii /r).

.Vgreements for the commission or encouragement of crime are Commimiion

illegal and void. .\ prinl(>r cannot recover the price of printing a
"'""n**-

libellous work; nor the publisher the price of selling it I); and an
indemnity against publisiiing a libel is illegal and void ;«). .Vn
agreement between two or more to purchase shares in a companv,
in order to induct? persons who might thonafter imrchase shares in

tli«> company to believe, contrary to the fact, thai tliero was a linnd

fidr market for those shares, and tiiat the shares were at a real

premium, is an indictable ollence, and no action can be maintained
in respect of such agreement or jiurchase of shares /»). And there
is no implied indenmity or contribution between persons who have
participated in a criminal act {o). I'pon this principle policiis of
life insuratice become void if tho owner himself causes tho death
by a criminal act, as by suicide or murder: and payment is not
recoverable (/>).

T\w compounding or compromise of pui)lic ollVnccs, for the pur- Comp.Mind-

pose of preventing the ordinary course of prosecul ion. is prohibited
'"* "'^*"'*"-

at common law; and contracts involving such coniproniiscs aro

i/ L>t. Lvndliurat, /.V/o^/wv. IIiokh-
loir {/:,„/) ii(,.^;i . 23 L. J. C. ;iS(i: )

H. L. ('. 163.
ly) r<,//iM V. nidHtnn ITGit, 2 Wiln.

:U1 ; 1 Sill. L. (J. a.i.i.

h) Sii/lnrd [Ci,r/).] v. hirr AKH), (!()

I-.. J. Q B. W; (l^<Jl, I y. i). ids.
fi) Hniiinim v. Jemhnrr (IHSV, .')4

L.J. y B. IWii: 1.^ Q. B. I). .5(11.

[k) Kemlriiv. ThuiiMin (WM) , W L J.
y. B. 288; 24 Q. B. D. 712.

/ inii!, y,. j„i,i„s 1S02I. 1 K»p. 117:

/'../V,« V. siot-kihil. l»2,)i. 2 far. \- P
ms.

II,. Khm-krII V. AVii, ;IS1«", ,) I,. J
C. P. I'Ji; 2 Biiijr. N. C. (i:i4.

>.) .•^cll V. Iliiiu-ii (1SI)2). (il L. .1

y. 11. 7 IS : isu-j 2 y. B. 724.
ill) i:,i/j„,ri V. /'iliiinn '1S.-14), :) L. .T

Kx. :!H: 1 Cr. M. \- R. 7-1.

p r/,„r,r V. MiilKdl Hi.riie /„,„/
;1SU1 , til I,. .1. y. n. 12H; (1892) 1

Q. B. U7.
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illegal und void : u« a boiiil ;,'iveu in eonsidi-iutioii i)f forbearing or

witlidrawing criniinal proifcdin^s uguinst tin- obligor, or ugaiuBt

a tiiird party [q); a iironiissory note given in consideration of the

paye(> forbearing to |iro8oeute ibe maker or a third party tor

obtaining money by faJBe pretences ;r) ; an agri'ement to consent

to an aci|uittal upon an indictment for obstructing u iiighway,

though made upon the terms of tlie det'endunt restoring the higli-

wav ,«). An agreement to withdraw from a prosecution for

£elon> upon a promise by the party charged to bring no action

for false imprisonment or malicious prosecution 's illegal, and

an action subsei|ueutly brought will not be stayed upon the ground

that it was brought against good faitli .0 An agreement to

acknowledge ihe signature of u forged bill in consitleralion of the

hold(>r forbearing to prosecute the forger was held to be illegal

and void, and ino|>erative as a ratilication of the signature ,(().

The |)erson whose name is forgwl may, if by his conduct Iks haa

induced the holder of a bill or cheque to alter his position, 1)6

est()])p(Hl from settijig up the forgery, but mere silence is not

suilicient for that purjiose as a general rule .x). A mere tiireat

or apprehenision of criminal proceedings is not suilicient to vitiate

a contract, if there is no stipulation to abstain from proseeut-

insr.///. But a creditor uiay take payment or securities for

payment from his debtor, though the debtor may be subject to

criminal proceedings in r.specl of the debt, as where he embezzled

the money, or obtained the money or credit by forgery or false

pretences; |)rovideil there is no condition not to prosecute (z).

So an indorsee for value of forged bills may take good bills in

exchange for theni;rt). A security taken from a father in con-

sideration of delivering up to him bills forged by his son, was

held void, the reasonable inference being that the basis of the

341; 1 .Siiiifli, I'- < '55: /.ow'"' v.

G,u,<ii<ui, \w^^\ >: L. •'• «-' '^'- *'

Cli. D. 6o.>.

r) Chhh V. Iliil-mi IMtJ.ii. IS V. n.

N. S. 411; J"w V. .H'liiH'lli Hi/. ><«•.

(Is'Jl , III I,. J. t'. l:)8: W.r> 1 I'h.

Hi.

(.) ]V,iiilhill I.I. I>'l. V. I'i»( llh'JO),

69 I.. J. C. 60S; 4.)('h. I). ;i')l.

'I) Uitirliiiifx V. f'lutl /''itt^iitHff'' t't'.

(1S7I), r.i L. J. M. f. Wi.

(«; II,Mk V. Jl'-j/.- IhTl', 40 L..I. K.X.

60 ; L. U (1 Ex. S'.).

jj McKnizii V. HiiH.-kI.wn,Co.{\m\),

6 Ap. Ca. S2 ; ()i/ilnrv. II'. .Imfnilinit

Corp. (ISO!);, 65 L.J. 1'. C. 46: (lH:(ij

A. c. •.;.'>7.

[y)
//.,"</ V. .SW/,r lSh'.>), 10 Q.B.I).

.i7;> ; .Uiiet v. .Menitm/li llq. Siir. (1!S91),

61 L. J. C. i:i8 ;
(isa2) 1 Ch. 173.

;) i:x p. I'alilmit (1S761, 40 L. J. Bk.

14: I Ch. D. 130: Fluutr V. Siidin

18S2), 10 Q. B. U. .^72. See A> p.

Li'lie itSS.'\ .il L. J. V. 689 : 20 Ch. t».

131.

(«) irallaee v. Hanlmre |1S07). I

C'uiiip. 4.5.
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agreciiu-Jit was the al>uiiiloiiint>nt of aiiv iinwcciitioii «j,'iiiii8t tlio Oiur. IV.

on {b).

" III ull olk'ii<-(i* wliicli iiivolvi' (liiiiuigc.s to uu iujuiod party for Compound-

wliieh 111- limy iimintuiii im iiction. it is oi)iii|)otuut for him, not- luj^.S^'^"'*

withstuiicling tlu-y iiii- also of a piihlii; iiutuif, to coinproiniso

or sitth- tlic private (hiiiia^'o in any way lie may tliiiik lit" c).

Acc'ordinj^ly after conviction lor an asaault th(^ partiis may refer

to urhitrali(m the costs of the iiitji. tmciit ami the (laiiuiffus for

the assault f/). A seciirily "jriven for llie (josts of a prosecution

for assault, which the c.jurt took into consideration in assessing

the punishment, was held valid r,. The compromise of un
indictment for not oi)eyiiijr an onler <>f Sess ns for niainlenunee

of a child, hy the payment of a sum of money for costs and niain-

tenanee, was held valid yf). And the compromise of a prosecu-

tion for infrin^iiiif,' a trade mark was allowed ryj. Hut a

compromise, upon payment of a sum of money and the costs of

the prosecution, of an indictmenl for an assault which was
attended with a riot ami an obstruction of a public ollieer in the

execution of his <hit,\, was held ille;ral and void hi.

Agreements jperatin;.,' in fraud of the bankrupt law are illegal AKreemenb.

and void: as an agreeinenl by a creditor to forbear opposition to b°,!"rapU„w.
the disohai'ge of a bankrupt J), or to his making a composi-
tion (^A-j: agreements inlerfering with the equal distribution of
the assets, or for obtaining payments or bonelita in excess of the

dividend /); an assignment or eliar!:e by the debtor of his pro-

perty eonditiunod to take etfect in the event of bankruptcy ni);

a sale at a lictitious price in order to seenr.' a ilividemi sullicient

4) li;tu,i,iis V. Itiiiil,,, ^lSll(; , :t.-i L. .1.

«.'. 71: ; L, |{. 1 H. I,. -(1(1. s«
MHI.ilrltir V. //««/«», ISm . W. N. I'.ll

ti.i L. T. (iiil.

'fi liimr. h'liiv. I.ii4,iii,i (Ixk;
, i;,

L. J. it. n. r!(i(l; ii n. U. :iu.v

(1) Jliiki, \. TuH„^<nii IslT . TTaiiiit.
i-1-1. s<-.. h:i„,„!i,>i \. 11,,;/ \x.::, , J

[', llr,/,,/\. ir<„u/>M I'lOfl.ll Ki.-t.
4(i.

(/) Uimlallw /.!.»,„/,., ;|S44 I, (iQ. H.
4(i4.

;i) t'Uliir V. Apalliuuiis In. ilsT.V,
44 L. .T. C. MW: L. R. Id fli. JilT.

(/() Kill- V. /.nii.Hll (IS4(ii. 1") L. J.
Q. B. xi'j; !) Q, B an.

>) llttllv. /t/ri'ii {iH!>-2 . 21 L. .1. Q. It.

TH: 17 »i. B. 7s.>; Kui,h,j \. ru.H>v„
(IS^KI), .W I.. .1, y. H Jas : ii (^ a D.
71-.'.

/ J
MiKrUiiil V. S,inilrtM,H 1S7')), 44

I^. .1. »'. 447; I.. K. H) fjj. «.5; K, p.
Ilnrnir ISSOi, .Od L. J. C. S21 ; I8CI1.D
('•4.

(/ J.iiKimiiiw .Vili/iil/ \Hif;\ i:tV,.s.

.'isi : Stiiiiii.1 V. )l'iiiiiiiri4ihl ISIO <(

I.. .1. C. 1'. 107: Bin'if N. C. 174-
F.J /: .Miliin (iss.'i , 54 L. J. (i. B.
ll'-'>: l-'i Q. B. D. (iOo. Svf I-:., /,. iij/:

Utninr, /tr Griffith '18'J7 , fill [,. J
Q. B. 7(!;i.

(/.') /.//(. .»/«(/,(!/ (1S7:!,, 42 L. J. C.
«H: L. K. S ('h.'G4a: Ex /i. HV/iamt
1S77), 47 L. .t. Bk. it\ ; 7 Ch. D. i:W ;

A> ,,. .Iiiij flHSU), 14 Ch. D. 19.
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to priivide

to oovi'i tlio real value in case of the baukiuptcy of the buyer ^h)\

a uiortguge with attornment at an excoiwive rent enabling the

mortgagee to distrain suliicient goods to secure I lie debt [o). But

if tlie debtor treats with his creditors individually, und not upon

the footing of a common basis of oonsunt, it is no objection that

some creditors obtain greater benetits than othere(,p). A eom-

position under the Bankruptcy Act, 18G9, would be set aside at

the instance of a single creditor, although passed by a majoriiy

of the creditors, if its solo object was to benetit the debtor i//j.

Upon the same principle the rules of the 8tock Exchange by

which the assets of a defaulting member are applied to Stock

Exchange liabilities to tlw exclusion of external creditors are

held illegal and void, as operating in fraud of the law of bank-

ruptcy (r).

The maintenance of a civil suites) of another, without Imving

any interest in the suit (<). and chamijerty or the purciiase of

an interest in the suit of another in consideration or for the pur-

pose of maintaining it, aic oflVueos at common law; und they are

further j)rohil)ited by statutes wliieli for I lie most part are

declaratory of tlie conmion law'«l.

Agreenieuls iii\olviii<; maintenance or champerty are illegal and

voidixi: as an indemnity or security for the costs, given to a

part\ for the purpose of maintaining the suit'//); a contract to

adviinee money for maintaining a suit upon security of the pro-

perty in suiti^^); or with a stipulation for the nomination and

control of the soiiiitcr a): and the advance of a stated sum for

maintain iiiff a suit, thonffh witliout underlakinir to carry it on

//, Jours \ I- ,;l;„ M87T), 47 I,. .1.

Ulc. 1 ; i Ap. C... lll«.

i.) /;. /. ./././.«,H iKsii, 14 ch. I).

7i.>. »<< F.J I'-
l'"i«';< ;ISN:i', ;i:i L. .J.

C. l.'l : 21 <'h. I). 44J.
I

/;, l.tiilax riaiM il»94), 64 L. J. C.
!'!

; INUI; :i « h. Sii.i.

./) /,> /. r-..«»(1873;, 42 L. J. Bk. (i:i ;

L. H H (^1, 7-.'7. »<<•« AV /-. Jtm^el/

ilSNf ,
2.' ell. I). 77S I t:.r/). /;«./( INSli),

on L. .1. it B. 241 ; 17 Q. B. I). 244 ;

A> /. A',v,>fry (1SH7 , oti L. J. Q. B.

220 ; \^ <i. B. D. lliS.

,
* Ti't,<l,iun V. Siiff'i-nt MH(7,, 47 L. J.

Bk. 11 : t Ap. Oil. 2i:!.

(» Oimii V. riiiniii)!..,,, \>'.ih , 72 L. T.
.'i;4.

1/ itriliih Cii^ mill I'liftil Jlri/isfet v.

/.«»«....„ \'..,, .Snrir, r„. (1SI0«:. ^7 L, J.

K. It. til'.i : I'.iils I K. B. imii;.

(«) Co. Lit. ;ii>N b: 2 IiiKt. 1X1. !S,e

liiiiilhiiiili V. Xiuilii/iiif (iss:i , :,z L. .J.

Q. B. I.JH; U U. B. I). 1 : llnnf v.

/;,i».o ISMi,, .ij L. J. y. B. 4.':l: 17

y. B. 1). •')l)4 : Uu/iitii \. ThiimiauH

(1907), 7ti L. .1. K. B. SSil; l»07 2

K. B. 4Hi).

(i Stiinm V. ///lyMf// imW), l-i Vex.

I;!» ; (Jiill V. L,i-ij (1864). 16 (.". B. N. S,

7:t.

(i/ liniilliiiigli V. Xiiiiliqiili lss!..i2

L. J. y. B. 458 ; 11 Q. B. D. 1.

(-•) lliitliii V. lliitlni 11872 . 42 L. .F.

Q. B. .)2
; L. U. 8 Q. B. 112 ; Jmuri v.

Km (18891, ."iS L. .1. C. :i.)-i ; 40 Cli. U.
44!l.

a) Jiimix V. hiir >1889). .')S L. J. C.

ia(> : 40 Ch. I). 449.

i
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to till' «>iid {b). An agreement to aupply information iind eviilcnoe '"*'•• 'V.

to maintain a suit, in consideration of a aharo of tho j.roporty in AKwcmuDt
suit, is not illegal, unless it be also a term tliat the strangi-r is '".yP''

oithcr to recover the property or actively ustsist in tho roc(jVL'ry

'""'*""'

of it {(;). And an advertisement otfering a reward for evidence
in proof of a particular fact, is not illegal (rf).

I'pon the same principle the purchase of a mere right of litiga- '!"'''''"«"'

tion IB illegal and void: as the right to rectify or si^t aside (i ntiglliiHi.

conveyance on the ground of niistiike or fraud; or to recover from
triiHtees for a breach of trust «): or the right of proecedinjf with
n pitition to wind up a company (/J. But the rule dooa not

apply in l)ankruptey, where the righU of action of tlie bankru|)t
\e8t in the trustee, who may sue himself or sell and assign them
to another for tho b "nolit of tho creditors U;). Tiie purclmse of

liroi)erty which is tlie subject of a pending suit is not, of its,lr.

illegal (A;; and n hand fide purchase or asisignment of |)roperty

carries with it all rig'its of suit incidental to its realization and
protection /) as the right to have a prior voidable transaction
H'l aside A); unless it appears that the purchase was made for

the spiH-ial ])urp()se of carrying on litigation <]}. So tho assign-
iiiont of the bciK'lit to a contract carries with it rights of action
subsiMjUintly arisin^r out of the contract ?«\ Anil an ugrw-
iiicnl foi the sale of an estate with a stijiulation that the purclinser
shall be entitled to recover the arrears of rent and tiu! ciiarg.'s for

dilapidations, and for that puDose to maintain actions then pend-
ing ill the name of the vendor, is not illegal k). A claim,
under sect. (iH of the Lands (-'lauses Consolidation .\et, l^!4;').

to compciLsalioii in respect of an interest in land injuriousix

m

;* it,i/' \. (/'.-,,(,./.
1 1 SSI I, .)) L. .1.

«'. p. 3H>.

< U'limll V. K/iriir |S,V.>), 21 L. J.
0. 6:i:t : l I)c (J. M.i (}. (;(iU : Nj,r,ii\.
I'uiln- (I8.i6i, •.>« h. .1. Q. B. (14; 7
K. & «. :.S ; Ken v. lie llriuniilit {l»W),M Ij. J, C. G.-.U ; ISSG) •> CIi. 437.

(</, I'/ii/iiii/ t'li, V. t'lni/ii/iiiniijn 18S'.
,

30 L. J. C. 406; U Vh. D. 49.

>) yVi,..,/ V. £(/,iicmI., ISi.-i , 1 Y. iC.
Kx. 481 : Ilil/ Y. Ilo>/!f (1807), L. R. 4

V»l. 260.

(/, It. I'liiii Skatiiiii Rink Co. (1877 ,

."> Ch. I). 9i!».

> Srnii-v. /,«>r«»ii (18.S0), .50 L. J. C.

1.(9; l.iCli. I). 4l'li; r;«v v I'hiifvli':!!

qs^S), r,H L. .1. C. :il.-. : 40 Ch. I). ISI

(*) IloriiHtjIim V. I.uiu/
: 18:14), 2 M. \-

K. .190; llHiiirr V. limn I (181,5', 14
L. J. C. 194 ; 4 Ha. 12(1.

(i) AVtooy V. Cirr (190.1), 74 L. J.
K. B. S2«: (190.5) 2 K. II. ;i(>4.

(/> Wi<iM«,,/i V. //«.-,,/M8(!6\3.5I. .1

C. ;i71 ; L. R. 1 Kq. :it7.

(/) llr Ilmlllt;H V. M:llfl (1807), L. K.
2 Ch. 164.

{m) fl'lUii V. Shurf fI848), 17 L. .1

C. 289 ;
r, Hare, 3(iG.

(«) H'l/hiimn V. I'liilhtrof (1829, ,5

Binjf. :i09 ; .( Y, & J. 129.
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Inti'nwt ill

Huit.

affected within the meaning of that sootion, is not a ret lUi(/io»a,

and ia therefore a valid subjoot uiattur uf a contract (o).

An interest in the matter of a suit, or a bond fide belief in such

interest, justilivs a person in maintaining the suit in ruspoct uf his

interest (p) . And wlu-ro several porHons have a oommun intert'st,

they may combine to maintain or defend that intorost, though

their rights and the actions against them are several; and an

agreement to share the cuats of litigation is not illegal (9): as

the common interMt of members of a trade in defending an uction

for infringement of a patent affecting iti,r); the intent. an

elector in prosecuting an election petition («). But an interest

in the matter of the su°.i will nut justify a champertous bargain

for the separate and indojwndent interest of another litigant (<).

—The interest arisin<> from relationship by blood is suHioient to

justify maintenance: but it makes no difference as to cham-

perty (m). The relation of master and servant or principal and

agent may give an interest sulHcient to maintain litigation, where

the cause of action is a ministcuial act, or something done in, or

arising out of the character of agent or servant (x) . It has been

held that it is maintenance for a person at whose instance another

has written a pamphlet, if the pamphlet in subsofjuontly un-

favourably reviewed and the character of the author attacked, to

undertake an action for libel, himself nominating the solicitor

besides finding the funds (//). But in a subseijuont case, in which

Alabaster \. Harness (if) was not cited, it was hold that an in-

corporated nursing association which employed a member of the

association as editor of a newspaper, was entitled to undertake tlie

defence of an action for libel brought against the editor, although

it nominated the solicitor besides tinding the fumls (;). And it

bus been held thot the motive of "charity" is a defenc* to an

(o) iMumii V. tit. Scrth. ^ I'tlij l{ii.

(1904), 74 L. J. K. B. 190; {1905) 1

K. B. 2Mt.

ip\ CuU'ridjrt", C. J. HindliiiKili V.

S»irdigatr (\m3), hi L. J. Q. B. 4AK ;

It Q. B. D. 11 ; llriliiih Cmh 4 I'linrl

Jirauler V. LdimoH Store .Senicff'ii. JIOOS),

77 L. J. K. B. 049; (1901*) 1 K. B.

1006. See Cm/ V. •liurcAill {1S88), 5H

L. J. C. 345; 40 Ch. D. 481.

(V\ tiuJoH V. I'lirhr (1H43), 12 L. J.

Ex. 414 ; II M. & W. 675. «co /Vi««-

V. Ilvaaith (190.V, 75 L. J. K. B. 'il ;

(I'joA) 2 K. B. 703.

.50 L.

(•)

3 Vw

^i
(A

L.J.

(»)

L.J.
(-•)

(IS97

272.

rinttnif Vu. V. FitfffuhiirtiOH (1881),

J. C.'406; 17 Ch. D. 49.

U'alliH V. I'vrtlniii {/Me) (1797;,

. 500; (179S). 8 Bro. P. C. 161.

llullfj/ V. lliilley 1872), 42 L. J.

.52; L. R. HQ B. 112.

Jliiltri/ V. nmln/ (1872), 42 L. J.

.52; L. R. 8Q. B. 112.

•See Kthorovjih v. Aurn (1870). 39

C. 601 ; L. R. 10 Eq. 367.

Ahhmtir v. Ilnnifaa (1894), 64

Q. B. 76; (189.5) I Q. B. 339.

Jiiray V. Hottut ItrUiih Xiifnfn An^ii,

., 66 L. J.' C. .587; (1897) 2 Ch.
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action for nittiuteimuco; though tli«io was in fact no roasonuble <«ap. IV.
or probablu cauHi; for this proceodiugs (rtj.

The. purchase by a solicitor from his client of an interest in a l',.rch,«- by
pending suit is voidable by the client bv reason of the liduciary rl^i"*
relation between then. (6). A stii)ultttion by the solicitor in a ""iT"

"

•uit for payment of u certain sum of money if successful, or of a
percentage upon ti.e amount of the property rocoveroJ, Ix-sides his
costs, is illegal and void ^c). But he may take securil v upon the
subject of suit for his ulvanc-s un<l sorvieos in the proNeeution of
the suit, but not for anything in the natur.' of u Iwnus l)evond thr
taxed costs (<y). By the Solieitors Act, 1870 ^iV-i A -14 Vict,
c. 28). a solicitor may make an agreement in uritiiiff with hif
client reapeeting payment for his sTviees, s ibj,et to the allow-
ance of the taxing ofhcer of the court; and with oxjuess exception
of any purchase of the interest of his client in any suit or action,
and of any agr.cment stijmhiting for payment only in tiio event
of fluecess («•)

.

n

In contracts for tiie sale of a f,M),dwill. or for the formation A^.,m,i.u
or dissolution of a partni-rsliip, or for the employment of an tu^d!""*
agent or servant in a partiuulnr trade or business. stii)ulution8
are freijueiitly made restraining: a party from tradinj; within such
limits as are reasoiial)ly re(|uire,l for t'le protection <,( the interest
of the other parly; «o restrieteJ they are valid. 1ml any restraint
of trade exceeding such limits is illegal and void /.. Upon tin;

sale of the goodwill of a trade, in the absence of express stijjula-
tion, there is no im|)lied restraint against the seller wirrying on
a similar trade and dealin-r witli the former customers, bu*! he
must not solicit siicli ( iisioiuci'h in the ordinarx way of busi-
ness (7). And upon a compulsory sale of a trade or business
in bankruj)tey, or the expulsion of a |)artnir under a clause in
the articles, there is no inii»lied restraint against the bankrupt
or former parUier carrying on a similar trail solicitin"' his

i'l) I/iiiru V. Jlriaeii (ISSti), b'> L. J.
Q. B. rii : 17 y. R D. 0O4.

(A) «<,«/ V. n.inifs (ISll), is Vcs.
!;!(): tiimpim,, V. l.iiuih (IS."):), 20 L. J.
Q- B 121 ; 7 E. & H. 84. Sw Kitight v.
Boiryrr{lH »).•: L. J. C. .i2S

;

'2 De
O. i J. 4J1 ; Darm v. f/<«My (1890),
49 L J. U. B. 318 : 24 Q. B. I), .'.ig.

(<•) J-iir/ev. Hopimxl (iseo) , 31 L J,
C. P. 217 : !) C. H. N. S. 5C« ; /•,«« v.
JInllie (lS'i;!\ 32 L. J. C. 7.14

(./j A>i,/,rtoi, V. Jl.ilclife (1860\ 29
L. J. Q, B. 128; E B. ,V- E. 819.

{/) a-o poll. p. .')3.i : lie Altuttiryii Act,
45 L. J. C. 47 ; 1 Cli. D. ,-.73.

(/; Milihfll V. R,;,M,M, (1711), 1 P.
Wm». 181: 1 Sm. L.C. li'Jl.

.'/, Tiigu V. Uiint (ISy.'i), (!i L. J. C.
1 ; (1896) A. C. 7 ; Ch,1 llro: v. fTtbtli;-

(1904), 7;i I,. .1. C. 540; (1904 1 Ch.
685.
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foriut'r ciinloiiM'ni ^A;. I'lion th>> diMoluli'm of a |)arti)i>rslii|i

whoro tU«' goiuiwill in ! It with ttit> wmtinuing partti"n. tliero >•

no iQiplkni iMtruiiit tt^'iiimil the retirotl partner cuntiiiuin^' to

tndo, but hv luuHt a<)t ki licit foriiM-r custoiucra of llu' linn t).

Upou the •onie priiioipli' in the employ lu-'iit i>f an a>,'eii> or Ber^ant

there u no implied Htipiilation ajfain^t hi» carrying on the iiuiie

trade or busini'MH on liin own H('(<<iunt uft-r \\\c tei .irtition of hia

i-uipioynient, but lie miiihI nm d" inivthiii!? imonsistenl with the

•Miploynieni k .

An a^reenii nl in rfiliiiiiil of trade it> l»ud uiili-w' •' (» >nable. Iml

it may lie nmdc n-aNuuHble l>v limitiilionn of tim t s,iBce; niitl

in determining *»lietber the rif«traint ii* resiBoniil'i t not re^riiiil

innst Im- hail to nil the eirmnrntaneeB of the euae *,/;. The quest i. in

of reusonjibleneHs in I'oi tlie judge and not for the jury '»»;; and

iM'in;.' a i|uetttion of law. the opinion of person* in tiie trad> i*

irrelevant v« • I'limd fmie, ull contracts are made with renpeei

to the state of tinun -tanees existing or eontemplated at the date

when they are enlere I into, and this principle !s o jually apjilie-

ab!o to eontrarls in re«trainl of trade <>i. And wliero »t»veral

eomiMHiieN were a««iMiiile I tojjether for the purpose of carrying'

on similar buHine>'«en in various part*, t'le reaionablenesi ol' a

realrainl of trade \va»* .iud>fed \i\ referenee to tiie eompany with

which the contract of i«er\ ice was in fact made(p). Tliere in

no pre»iinii)tion tliai an ajrrcenient in restraint of trade is bad,

but till- court nniHl eonntrne tin- provision &* it does any other.

,ind determine upon a fair onittruetion whetlier il i* reaHonable

or nnreasonablc iit point of law '</). The burden of proof ii«

upon the party who a>«serl» that the restruiut whieli Ik! lias iim-

tracteil to submit to i» unriMii* )n«ble i/' ; and evident e timt ti

IL

(A; «,-/<>. V. Mntt.nm 0881 ,
.•)! I,. .1.

C. li'8 ; 19 VXi. I), it.'ii ; Ihiirmii v. Bitfuf

(1KH3), iiCh 1). iOl.

(i; Jitiiii't/M V. Jetntititj' MH97), 67

L. .1. C. I'Jii; 'isasi 1 <'h. :t7S: llilliini-

ham V. HfliluH pllio . (i'.t I,. J. C. «J7 :

umo; •.M'li. Hi.
k) Itr li"ii jsxtt;. .-.s L. .1. r. >T.t -.

40CI). U. 49; /•',/.* V. Iim„ Ih'.t.i), (il

L. J. Q B. 513 :
(189.-,, i Q. B. 314.

(r, MiuhcN V. iie,,„t,h (171!;. 1 r.

Wnw. 181 ; ! Sm. I,. «'. Il'.il : llnd.Mh'

Jiiihii Fiilirik \. Sihuti {\m>\ li\ L. J.

C. G98; (I89J) !C'..4 17.

m) Jhudrn attd Pvok\ /.'/. v. Vufk

1103), 73 L. .1. K. B. :18; (1901) 1

K. B. 4-5; Vxilni Shnf .Vmnr,,. t„. v.

/»,«»// (1909\ 78 L. J. I'. C. 101 ; (llWl)

A. C. 3:)0.

(») ItiiiiHrt T. IhMi'iH ;i899), 68 L. .).

C 410; (1899 '.'ni. i:i.

(«! M>lh V liuiihiim (1891,, GO I.. J.

C. :tB2: (1*91) 1 t'h. i7«: Imhou-'hii v.

lloU'Uiii (18'.)6). Ci L. J. Q. B. 397:

J8»..) I Q. B. 478.

(p) Jff. Xnlhiim it Slim, l.d. V. .Iiiliii'

ttmr-Whilr (1907), 70 L. J. C. 304;

;i907) 1 Ch. iii.

(V) .V.//« V. Jiunliam (1891;, 60 L. J. 0.

:)f>2 ; 1891) 1 Ch. .')7C ; //'/»,«»»•. Ih„„iiu

(1899), fi8 L. J. C. 419 ; fiKJii) 1 Ch. 13.

;r) Tallu . Tttllu (lb.jJ,, ii L. J.



IU.t»AUTV. 4'i9

lU tlBIO,

proviaiun u unuMul iu a pitrtiuular tmdo vtM-'iuK uviiK-iutt of • Omat. IV.

fact) ik adniiuiblo lu uvidonw timt it ia uwrLiwoimbli- ^»;.

~~~"

Althougit a punoQ uauuot binil liiiuiti'lf tu uii uurctuoimitln re-

straint of traJo, yet if ho nubmita to tho rwitraiiit atipulat*.-!! for

u tho ooiuidcra^.ion for a proiuiiK> to pay au annuity, hu nuiy

olaim payment whether tho rustruint bo rt'osonubtu or unniuwm-
»blo(/). A diatiuftion ia also drawn bolwoon ati|>uiutiona in

natraint of trade <M)ntiiiuwi iu upprontitouhii* dooila, uud thoae

oontainud in ooutru>tB of acrviiu' ^«). If a reatruint bo litaitod Id •pan-,

iu point of titno it ia not nccowaiirily luii if unliiiiiled in ispaoo,

if othorwiao reaaoimblo *,»;; and (.roviaiona ri'«|iiitinjf liinita of

•pofi! nmy be suvorahic, and Ihj hold m'ood ug regards has'iuubk',

and bud ua regards unn-usonubU) limits ;//. A ri'Blriiini, ri:ia<>n-

ably limited iuapuec, niuy bo unlimited in tim(>. uud may continue

during tho life of oitluu- |iuny, lliou;,'h the purl\ trudiuj,' ceuaes

to carr} on tlio business; for tlie eoMtinuiineo of tlie nsiruint may
bo neeea«ury !n onler to aeeuro to him or to liis ropiuauitutivca

the full value of the business by lulv, but thr restraint is ei>n!<lruoil

aa eoiitiiiuing durinif tho life of the party reslruimd, uiileas ;

certain limit is oxjiresaeil {:). But wiieru the i(iio»lion ia whotln i

the restraint is reasonable or not in spaee, llir duration nf time

ina\ lie an important eonsideralion; tor tlure may k' deifreoa

of rcslriition wliich are unreasnnable or nut. ueeordinif Ui tlii' time

liniilid loi their e.)ntinuaiie<\(* ). -It is n>n\ seftlel that, pro- r.m.i.i.Tntion

vid.d there is a leifally valid e(msiderati<iu, tin- value or ad.'.piacy
"' ""•"'"''•

is left to the utrreemenl <>( the parties, and eauimt tie in.|iiired

into by the court (/>). Where tho contraeL is partly in urilinjj

and partly verbal, tlie eoiisiileration luay ho supplied by parol

»!

U It. IN.'i: 1 K. \- It. :tii|
: /. „'/„„ v.

Ill,;-,/,,,,, is>i|ii, 111 J,. ,t. c. :;.;n
, li

Ch. I), Vil.

'.') ^'1- II 1,1. /.,,.,/. /../. V. .1 „/,,„<
(li'Ol

, :> L. J. C. >ll; pilMI 1 CIi.

' /:,•/,'./, V. /,;.;•/,,„ is.s , :,s 1,. .F.

<i. H. J".

(«) l:,„„H V. ir,i,, is'.i.) . (i.> L. .1. ('.

'iail ; l.siij, :; t'li. .-hi: ; /;,„„i/, / v. .\„,:/,

IWI>). 7s U .1. K. U. Tl.i
:' I'HMn i

K. II. 2;:>. s,f i;,„/,i v. n,,,,,/.- „ MiMdi

tl„l,Ulr,„ ilS'.M^), lij L. J. l^ It. :iii;
;

1«'.M. 1 «i. II ITS : //.ly,,.. V, /.,„„„«

IMI't , IS I,. J. (• ll!l; is'.lll >{ U. C).

..- Il'l.k,; I. V. '„/,,, |s:jT . <i L.J.
\.\. •1IW-: >' A. .V K. |:;s; /:/,>, v, fiulh
ISid . V.I I,. .1. i'. J', is:,; 1(1 c. It.

2(1 : ll,i>iM' \. Ii;„.,i„ ln'iii , lis L. .1.

t . 41'J: It'.iii •-' Cti. l.t; ri,iin',i,il V.

Jfiiiii,!,, llMiii , .ill I,. J. (', sj;t ; (I'.Hjtr. 'J

Ch. i.KS.

,') Tilldul. (' .F , I'r,,rt,;- V. .V(/v/.,

IMii , 111 I,. .1. < . r. :)l : 1 Miiu. .\

»»> 1,. ,1. K. H. J7l'; (iiiii 1 K. H :i'U. (>. :i:i.

(j-( .\,„,/r„fi/./i V. .!/"...« X,„l,„l,/,l/ .1, lllrli,-,,-!; V. C.ltf ISliT . t! L. .1.

fV. ISHI , u:i I„ J. C. ;iOS : ilStH, A. '. Ex. .Miii ; (i A. Ar K. 4;tS ; (/,„/.,„„ y,
*^'''- /./,,. isill , .ill L. ,1. C. I4:i; ;;.i b.av.

'.'/) /'/-<•. V. i:,;,„ 1817), 111 li. J. Y.\. ::;.
llis; I'j .\t. .V W. .ll«; Ihilmu'l.'! V.

L. MM
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Part ITI.

ReaMonnWe
rpxtraints.

pvitlcntv {r}. The iiiori- engageinoiit nt wiig^'s or tliu oontimmiiw

of a i)oi'si)n in wtTviijc, tliou<,'li (luteruiiimblc at tho notice nr wil

of tiic employer, is a sullicieut eonsiileratiou for a reasonable

restraint a<,'ainst exereisini? the same traih- on liis own aeeoun

iifti'i dismissal (</). An engapemont to serve exelusively, with

onl an undertakin-j to employ or employment in faet. is void fo:

want of any ccmsideration (r). So the entering into a partner

ship is alone sullieient ronsiileration for the restraint of a partne

carrying on the same business after a dissolution of the |.iirtni'r

ship 'J).

The trend of modern denisions is to give eileet to airrmiieuls ii

restraint of trade which would formerly have ImH'u held void //)

From th(> more recent decisions yh) the following eases have lio;':

chosen as exemplifying tho considerations upon which the conr

acts in deciding whether th(< restraint is void or enforceable: I

the case of the sale of a secret process for the manufactiu'e of

substitute for leather, against carryinsr mi directly or indirectl

business in comp(>tition with the purchaser in Huropi'. was hel

srood ,'/\ in the case of a patimtee and manufacturer of iruns an

munitions of war, a covenant that he would not for twenty-tiv

years, except on behalf of tho purchaser, engage in tho businei

of a manufacturer of guns and amnmuition, was held >;o:>d Ic]

in the case of manufacturers of chami)agne not to he concerne

in the champagne trade for ten years, was held good 7): a ru

that no member of an association of masters should employ fornn

servants of other masters until after the expiration of two yea

from the determination of the contract of service without tl

consent in writing of the former master, was held bad «?):

covenant to ship and tinsliip goods at a particula iloek. and i

(lefaull to ]iav the charires which would have been pavable to tl

ii. B. (170.
, ^

:,r uiirhnri v. r„^,'ih;;7 ,
(i r.. .).

Kx. .?('.(,: 6 A. k K. 4:1S ; .)/>i„>f''nl v.

Uilhui'i isi.ii . -i'.l L. .T. »'. 1'. U'->

:

7 ('. it. X. S. :!ii') ; <:>;ii;ht v. li,i,n,i,il

(ls7n. i:f I^. '• C

f.l.ll <„. ISM , r,;', 1,. .t. C !)II,S; IS!

A. C. .i:).).

(//) Sii- li>t of curlier c'as(.s in tiil.ul

fnnu in tlio n..t.> to .(<'.;/ v. /.'«///''-

(is.il , Kay. (iii7.

, I.,„ll„,- Cl''th <:,. V. I.or';„t '.\SiV.

m L. J C. S(l; L. \{. !i K.i, :>l."..
,'ls-n, i;i L. .K C.'.i.W ; L. R. IS f.q. :i!» L. J C. S(l; L. \i.^^ K,,, :il.-..

MS- I/i-W/.'.-, V /.',.„//' :ls7S .47 I'..T. [!' X'ndniUM \-.M".,m .\.,r,/.,ifr

C. 41S: //.,7»..- V. Ii;„„ni is'ii. ,
r.s Co. i\s'm:. <;:1 I-. .T. f. "as

;
(is!

I. .T r lis: 'Is'.Mi; -' (Ml. l:f. A. C •>:i').
I, .T C lis;' (l^lMi; -' Cli. l:f.

(, .s«/,« V. Hi.n,i ;is:!'.>). H L. .T. Kx.

in-j ; HA. .V K. C.'.i:'..

/) I.,,(,htn,i\-. ()«/« '1S:!S-, 7 I-. -T.

V.x. 14.1 ::iM. \ W. -.i:..

Bl See y,„<h nt' I'll \. .M'l.im XuMni-

I lli>'i.ill;il V. KiMul!",, (isso;,

I,. .I.e. :i;)S: 14 ('h. D. ::."il.

'«a M;,>ml ll'mrr Si^-^'li/ V. Ii

•

1SS7:. :;'i; Cli. I). 4iir).
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dock «,rupan -, ^..s l.old ,.od ,n); ua a,n.o.uu„t by a clerk and Vu.r. IV.book-kccpc to an uu,.ortor ol o.l« a.ul dru^^. and agont f... the
sale of inachmc.8 lor the sua,, and i.erluna.ry trades -

not tc accept
uuother 8ituati„n a.s cL-rk or agent, nor to OHlMkh hin.s .If within
a rad.u. ol l.fteen nnles Iron, the lloyal Exchuu-.e without the
written pernussion of tlio plaii.till lor a period of thre. ^e.r8
alter leavmg th. plaintilf.s service, with a provis:, that sueL p.r-
nuss.on should not be withheld U' U eouhl be proved to the satis-
faction of the plaiutiif that the situation sought, „r the business
e tablished, was not lor the sale oi the same class of goods as thoso
ol the plamttfl, was held bad.o;: by a clerk to ag.^nts and coni-
mission merchants not lor live y,.ars alter the doternunalion of
he smice to engage 'in any trade or business in the Cnif.d
Kingdon. in connection uith any goo.ls of continental nnmu-
lacture which the j.lainlills -should have ,|ealt in at anv time
previously to ' the .letennination of the cntraci for service w.s
held good(/>). And a similar decision was .on.e t,, i„ ,.\„,^e
wliere the traveller to a lirm of antiseptic manufacturer, a.-reed
iiot to call upon, or directly or indirectlv solieit or.brs from
or ,n any way .leal or transact business with' .Mistomers of the
I'l^nnt.lls the cnenant being read as restri,.te,| to cmpetin.. i,usi-
""^-s

</ . >o where a milk carrier a-reel that he u„ul,l not
•l-nn.g the eotitinuanee ..f the servi, r at anv tiu.e thereafter
>-ne, lor his own bonelit or the benelit of anv <,ther person or
-l.c.t or in any way i.iterfere with any of the cnston.ers wl,„
-l.o.dd at any time be served by the plaiutiff in his business the
:<'jvrvmrni was held severable and go.d as to persons who were
cMstomers of the plaintill during the ..mployment of the ,i,.fe ,t
I'v the phuntill (r). So where the clerk and foreman of hav ucl
^traw merchants who did a large business in the TniteJ Kin-d,,,,,
1- 'ance, Belgium, Holland, and Ua.iada, agreed that he wouFd not
"'•l>H. twelve months after th,. .h.termination of his enmh.vn.ent
•nrry on business of a iiay and straw merchant, or enter the seiviee
-'.or act as agent for. anv person in that trade in anv of the
'elore-namcd countries, the undertakimr was h^h" o-ood" ,?> .S„

I- I- .'. (i. H. 1.-,:;, L. i;. nH.L. uW.
I'l'l^ V. .S:l,(//,/,/ isiij . CI L .1 V

A _.!/"' ,-,<;, V. /•;«,,/,, is'.ij , t;i L..I.

Ill r.. J.V J/("- \. fill,./,,,,,, [^l|l
('. -10 J: |st)l 1 fl,. .-,7,;

r /'"'^.-/» V. <.;.u,,,.;„ ,s!)u;, «,
I.. .1. <^ li. .:., ; '1N.(; I il B ,-^

i-l I „,l ,„,„/ V. ]l,„l.,r >.s'i;i ,;s
I.. !. C. L'lil .- ;1S!)1) I Oh ynn

'IT

!

4ri 1m
ii.M.

M M
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distance.

Restraint

partly

unrrasouuble,

THK MAHEK OV CONTKACTS.

an agreeinout by a clerk to hardware manufacturers not to work

for anybody carrying on a businesa similar to that of his em-

ployers within a radius of twenty-livo miles from his employer*'

works, was held good(0- The test in each case being whether

the prohibition is or is not restricted to a competing business (h).

—A covenant by the lessor of a brewery that he would n(jt during

the demise cf.rry on the business of a brewer elsewhere or in any

manner was held unreasonable (x). A covenant by the purchaser

or by the lesst o of a public-house against buying beer of any other

person than tlio vendor oi ' ssor is held reasonable and valid so

long as the brewer is ready and willing to supply goods of sound

qualitj at fair and reasonable prices (y). And covenants in

leases restrictive of any kind of trading upon the demised pre-

mises are legal, for the protection of the property from nuisance

and deterioration (z)

.

The limits of distance are presumptively to be measured in a

straight line, as upon a map; and not alonjr the practicable

routes '<i] . An express provision that the distance should be

measured " by the usual streets or ways of approach," was con-

strued as meaning by any of the usual public ways and not only

the most frequented ways (6).

If the restraint can be construed divisibly as to the limits, it

may be valid so far as they are reasonable, though void ior the

excess (c). A restraint against practising in London, or in auj-

place in England or Scotland where the employer might have Ixien

practising, was held jrond as to London, but void as to the rest ^d)-

And a covenant not to exercise a trade within the cities of London

or Westminster, or within 600 miles of the same, was construed

divisibly and held good as to London and Westminster only (e).

Upon the same principle a covenant by the articled clerk to a

solicitor, not to act for any person who had already been, or who

thereafter should become, a client of the solicitor, was held to be

(0 //("/«'" V. fhiiHiin (IHUi',, OH L.J.

C. 41'1: (1S.)9 1 Ch. l:i.

(„• Khniiim,, V. Ki„>hi,ln„ie:i- (18'I8),

C7L. .1.0. :ilU; (IS'.KS; 1 Cli. <i:i.

(,: liiml'-wC'-'iil l-llO ,'.1 L. .I.t
.
I'.

2.51) ; 1 Mun. 4c G. 111").
^ , ^

{,,) r„<i V. T.m-h (IStW , 38 L. .T. 0.

CC") L. U- 4 Cli. fi)4 ;
C-Hf'ilf * '«• V.

(,„',,. Hin-[\\m\ Tit L.J. C. 181: (inio)

1 Cli. v<-i.

(: S^H.;;M^ Pt. VI. Chnp. III.

(,r MuuM V. CMt (1872), 12 L. J. Kx.

8: L. Tl.'8Ex. 32.

•*) ,tl/:i/i,.i V. Kmiiicr (18,)0;. 19 L. J.

E.\. 132; 1 Ex. "li.

f) A'w/Mv V. M.i'lihh- 18112 1, i;2L. J.

C. 2111: ISirJi :i Ch. ^'Hi; If-ii/i,'^ v.

Ih'm.iN '18(19, (iS L. J. C. 119; ISil.':

2f"li. 13.

,1 M„lh,H V. M,i„ 1813 , 13 L. J.

Ex. 3711; 11 M. A: W. (i-Vi.

'.'i /V«r V. Gi-<ni (1847 , 111 L. J. Ex
IIIS; KiM. kW. 340.
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unreasonably largo; but valid as to persons who wore clients before t-'uAP. IV.

and during the clerk's articles (/). A restraint against carrying
on "any business whatever" cannot bo construed divisibly with
roferenot' to the particular ousiness to be protected, and >vas held
wholly \oid{g). A covenant by a partner, "to retire from tlie

partnership and, so far as the law allows, from the l)iisinoss,' was
construed as imposing no dclinito restraiit and therefore void;
there being no limits lixod by the parties, nor any lixeil by law ^h).
A covenant not to carry on a triuio is broken by acting as a liivach of

journeyman or assistant to another pers(m in the same trade ,j);
'''•"'™'nt-

but a servant is not " interesti.vl in" the business in which ho
serves [k). and a sharelioldor in a compiiny is not sulliciently
identified therewith so as to make the business curried on by the
company one which the shareholder 'solely, or jointly with any
other person, either directly or indirectly" canies on ..r is con-
cerned or interested in(0. A covenant by the vendor of a
medical practice, not to "ontor into competition" with the pur-
chaser, is broken by attending a former patient at liis own
solicitation (wj) The selling of some articles fif a trade, which
are commonly said in another trade, in the course of carrying on
the latter, is oi is not briMch of a restraint against rarrving on
the former ac , vlii.t, t', the construction to Ix) put upon the
contract (w)

.

Combinations of workmen for the purpose of lestricting the free •'•'mbmatioiw

disposal of labour or the free conduct of trade are illegal at eoni- 111' ^^strainT
mou law. as operating in restraint of tradr. Tlioy ' cannot create "' ""'*<'•

any mutual obligation having the legal ellect of himling vaA other
not to work, or not to employ unless n\Mn icrms allowcl hy the
combination" (o).— But a class of such entnliinations are now TmUe unions,

recognized and rogulai.' I, and may he reiristeied. under the Trade
Union Acts, 1871 c nd 1870. These Acts deline a "trade unioa ';

and the former Act, s. 2, e.\em|)ts any memhor of such tnule union

',/'/ Xic/i'iUmV. St,-r//„„ nSVi 7 BPHV
42: (1S47, 10 Q - ;!if.: Jl;i,,.. v.
Giniy :iHS-\, .-,(i

', .03.); :i.') CIl
D. 1,')4.

(.'/) llahr V. llohimrl,- (1888' ."iT

L. .1. r. 8811; :,i»Cli.'l). .VJO.

Ii limiisw Ihn-irf 1887 ..'ii; r. .T V
nej ; :ic, Ch. D. :i.V.».

;/) Inim V. Itmitm 1877 , 4 Cli. D.
(WUI: /'„/,„,., V. .)/rt//<7 'I8S7 , ,">7 L ,r

C. Ji'l; WCh. I). 411.

71 L. .r. C. :>:M: ,1!iiil> i Cli. .-..-xi.

i/ r„ril/< S„)i^. hi. \. IIiirri.i.inVMb),

7) L. .T. C. 714 : IDD'i; \. C. -.'71.

[m'l Ii„n,,^ V. /<)«,-/ !lS88 1, .)7 L. .r.

C. .-.111.

'/,) SI,/;,/ V. /hp^„H- ISSi) . ,V,I L .T

C. If.': t:; Ch. D. :M:i: /jrni' v. (;„y
1
1S94

, i;:i I,. .J. V. ."il7 ; 18;)4) .( t'li. 25.
{'/) ilmm-ii, J., f'in-nY. rA,vp{18fiUi,

•38 L. J. M. C. l.'ii : L. R. 4 Q. B. Cli.

'^:*
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from criminal prosociitidii for coiwnirocj' or otlu-i" iso (p). By
thf Aut, 1871, 8. -i,

" Ur' purjiiwcs of any trailo uiu ii shall not,

by reason merely that tlioy are in restraint of trade, bo unlawful

80 09 to render void or voidable any agrwment or trust. " But

by s. 4, "nothing in this Aet shall enable any eourt to entertain

any legal i)roceedin^' instituUxl with the object of directly en-

forcing, or recovering damages for the breach of any of the I'ollow-

ing agrei'inents " : and certain agreenionts arc spocilied, chielly

of a kind operating in restraint of trade, which are thus taken out

of the Act and remain as at common law //).

Upon the same principle a combination of traders for purposes

operating in unreasonable restraint of trade ia illegal and void: as

a ii\-liiw or lull' of a trading eorponitioii iiMiio>iiig restrictions

upon workmen in the trade {/•): or i-estraining sale of goods except

to members of the corporation ^s); or restraining the emi)h)vment

of persons leaving the service of members without their con-

sent (0; and a bond entered into by the millowners of a district,

conditioned to carry on their works, in regard to wages and the

engaging of workmen and the times of work, according to the

resolutions of a majority of their number, was hold void (u). But

a combination of traders for the purpose of sharing the trade

equalh and avoiding competition between themselves, is valid;

unles* accompanied with unreasonable restraints upon the

parties ,a;). A combination of quarry owners, for one to tender

for a contrac t and to buy the stone from the others, who were not

to compete with his tender, was held valid; and one of them who

tendered in breach of the agreement was restraim^d by injunc-

tion (//"i; and a combination of shipowners to give special advan-

tages to shi|)])i;'-s who dealt with them exclusively, and to charge

freights below other shipowners for the purpose of excluding com-

petition, whether or not invalid as between the members, was held

(// S.I' r/. /.»..)( V. /.,/-'«.,.. IMM , 111

L. J. M. C. !i
; il.VJI -I H. Ii. .'>!.•).

', lu,/.. /,,(/ Ma,,,.' .i."/(. V ll"',il,i,

(IWiij, 71 L. J. K. B. :ill ; l:iiJ.-i) A. (_'.

i.'iC : d::,,,,/ V. h,;>t„l, ]!' i:,„,. mi'l .v.

//•„/,, .s,ir. !|<J09 ,
:s r,. .1. K'. B. illli:

(I'.iOii) I K. B. filil
;

/,''(."'// V. .///..'/</./-

{l"liii. 7'.i I., .r. K. B. ."lOT: flHIii I

K. T». jiii;.

(« r; «,„/,«/.,>• r„. v. f.// 1712',

Willis, Wi.
I\ Mii„;,il ll',it,r Soriif'/ v. I:n,<l/,

{18»7;. ;iti cii. 1). i(i:..

'<! llilU,,,- AV/.y /./<'./ lK.-|li ,•.'.-. liJ.
Q. B. I'J'J : fi K. \- 15. «li.

(.( i:„lhm V. l.n,Kr (lS7!e. 4s L. J.

r. (". (iS; 4 Ap. Ca. 074.

[ih •/"/(•• V. .V»y/, (lS7.")i, 14 L. .J. (J.

ass: L. K. I'JEq. 4-.'6.
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to give no cause of uotiou Cm' the loss siisiiiintnl bv ii coiiipetiiij,' Ciup. IV.

Bhijjowncr (c ;.

4

•I

lu iimay professions and trades r..8trieti()as and n-ul,itioi.s st,.tutor>-

affecting contracts are iniposed b\ stututcs. as to the .lualiliciilions "'"""'l*^ "««1

of persons and the couduet of business: By the S.dicitors Acts, a vn.l^'i'on'

"'

solicitor is rciuired to be (lui> admitted and enrolled, and to have ".'"!
^"'^''"'

a stamped ccrtilicate, as conditions of acting as a soli.itor a), '^^u]^'^
And by the Solieit..rs Act, 1874, s. !•,>. it is provided that, "no
costs, fee. rewaril, or disbursement on account of any art or pro-
ceeding done or tak(-n by any person -.vho a.t^ as an attornev or
solicitor, without being duly (jualilied so to act. sliall be recovi'r-
able in any action, suit, or matter by any ))erson or persons whoni-
Boever \h). By this enactment the clietit who retained the
solicitor is pIso deprived of his remedy for costs, thouirh he had no
notice of dis(iualilieation >.. By the Solicitors Act. 1870.
s. 4, a so' nor may make an agreement in writ ing for the payment
of ser\ ices and disbiu'semonts us solicitor, subject, as to business
in an.\ .suit or action, to allowance by the laxin? oliicer of tlu-

court; and with a saving, sect. 11. of purchases by a solicitor of
the interests of his client in any suit, untl of agreements for pav-
nient only in the event of success in a suit . The diroctiim as to
writing is a condition to the validity of the agreement (l): but
an agreement not to cliarge anytiiing for eost-s need not l)e in

writing e;. The agnn-ment may be enforced by the s.ilieitor. if

it is signed by the client, and it is not necessary that it should also
be signed by the solicitor (/). .\nd bv the same Act, sect. IC, „

solicitor mav take security from his client for future fees, elianres

and disbursements. The Solicitors' Keminienit ion Act. ISSl.s. 8
enables a solicitor and client to agree respect ini;- remuneration in

non-eontentious business, and tin' s-etion expres.lv prnvides thiil

(.- M„^,ii s.s. r„.\-, Mmyiei/M- (\n[i] ..

61 L. .T. Q B. Kj,-,
. (1890) ^\ c. J.i.

II t; A: 7 Vi,.t. V. --.i: -j-i .V 24 Vict.
c. 1J7: ;i:i \- :{| Vict, ,•. C.O : :i7 & :!S

Vict. ,-. us
: .51 A: r,2 Vict. c. i;.".. Sec

!{ ir<:/,r ,1S7J , L. R. 7 Oi. 7ii'l ; /oul,,-
V. Mwniii.iith^hire Ay. * i;,,inl Ci. (1S7!»\« I-. J. Q. li. i;

Rt llortMi ilsS2

L. .T. (J. Ii. i.-,7: 4 Q. B. f). :i:ii;

liwih V. \„(/v,,'|ss8
, M L. .T. (j. I!.i;i.

\'l) Hr /t>i>v/! Iss.v ,-,4 L. .T. C. Ills

aOCli. I). 114.

('! 'V,,,-. V. Ave/;// 'I!"i7'. 7(1 L .T

K. B. 721; (1907; 2 K. R :iGlt. .Sc'.

(I'liiiiliii V. Siihixhiirii l!*!!!.. 7u L. .1

8 Q. H. D. \U.

7: 1 Q. C. D. 3.>1; K. B. 7i:i ; (IDIiij l K B. ii4
">1 I.. J. li. 15. lie,)

;

/,'. n I

'iiiip^iiii (181)3 , (i.i ].,,

'tH(tfl(b) Sec (',,/,

L. J. y. B. .1.).

{<•) Fuu/,,\: Mm

IMnlh isslj, .-,1 J, II, J,

y. n. i,s7: (I,s9i; 1 Q. B. ny ; y,

ls<»:.

Ill], i;,

(ISi).-)

Ii4 L. .T. C. 8.i2:
I Cli. 719; /W- V. rrimh (1907
. C. (;o.-. : i!»07). -J Ch. 2!.).
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Pakt III.

Mnliinl Ai'tv

Apothecaries
Act.

I ho agrceuioat luust hv in writing nigneJ hy the parly to bo lx>und

thereby or his agunt in that bolialf ((7).

By the Medical Act, 18.18, b. 32, " no person shall be entitloil to

n.'cover any charge in any court of law for any nidlical nr siu'jficnl

advice, attendance, or for the performance of any operation, or for

any medicine which lie shall have botli pmscribed ami supplied,

unless he shall prove upon the trial that lie is ri'jristercd under this

Act." And he must [)rove not only that lio is re^'istercd at the

time of the trial, but also tiiat he was registered when the (!hari,'e

accrued (/)). This section aj)pli«'8 b> a forei^Mier praetisinir in

this country, and whether the patient himself <ir a third party

is liable to pay the cliarg(> for medical attendance; but it does

uot ap[)ly to a cliurge by an unrejristered assistant a;,'iiiiist hi*

eni' 'oyer for his services (j). An unre^^istored ])er9on mii; prac-

tise medicine througii the medium of registered persons, but he

cannot himself practise with registered persms as assistants; nor

can a registereil person engage unregistered i)ersi>ns I" practise

.ni(Hlicine(A").- By the Medical Act. 188(), s. (i, 'a rei,'istered

medical practitioner snail be entitled to praclise medicine, surgery,

and midwifery in the L'nited Kingdom and subject to any local

law) in any other part of Her Majesty's dominions and tn rei'over

liny expenses, eharires or fees; " unless ho is a fellaw .if a cidleire

of physicians, the fellows of which are prohibited by by-law from

recovering at law tiieir expenses, charges or fees; in wliicli case

such by-law, so long as it is in force, may bi- ])leaded in bur of any

legal |iroc(M ilinL's. llefore these Actsa pliysieinn was presiiiiied by

custom to make no charffe for his services, and his fees weie pre-

Bun)])tive]y gratuitous; but he was not precluded by law or custom

from making a legal contract for payment '}). A ])hysieian is

now entitled to recover his expenses, charges and fees under tho

above Act; subject to any by-law of a college to the contrary w).
- -By the .\]iothecaries Act '00 Geo. ."5, e. 19l\ s. 11. no person

can practise as an a|iotheeary without a eertiliente from the

Apothecaries Company; and by sect. "21. '' Xo a[)0tlieear\' shall

I'/i Jt' ];„,„ fhsu:! . c.j L. !. c. 4::'.:

(IS'^I! 2 ('Ii.v!S4; lU ll,iiili« ISiMl:, (l."i

L. .T. ('. e<V> IS'ln •_> Cli. KIT.

/-) l.r.M„v //..'«'/.'/ '1S74). 41 L..T.

U- B. ;;.;; 1.. K. in (>. B. r;ii.

i It, hi it.1'1 V. i;i' i,{\ siM .
'/', L. .T.

C. V.-lCl: KiC. B. X. S. .^)7H.

!.) I;,lr„.y. M.,li.,..: \-s:.
. ot L. .1.

('. UIS: -j;! (-li. I) .'>1W; l!n.,.,,i/, v.

Il,-,it-lf>i [1--S7 , •itl L. ,1. (^ Ji. .M:i: 19

(j. ^\. V>. :io:!.

I: el,,.,!',I V. Ilulr:.l (1701, 1 T. K.
:!17; V,,!rh :. j;,,.-',// dsij;, 1l> L. .1.

(i. v.. ^^
:

) Q. n. '.ijs.

()» (/,U„„ V. Il'i,/./ (ISOl. ::_' \j. .T.

Kx. lv.>; _> 1[. iC. •.»->.

i
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bo allowed to recover iiny cliargos claimod by him in auy court cif < uap TV.

law, unless such apotliocary aliall prove ou tlio trial tliat he hua
obtained a cortilieato to practise. ' The Modieal .\et dees not
repeal this iVct, nor dispense with the eertilicate rerjuirod by it {n).

And the qualilication must i.'xist ut the time of the services ren-
dered (o).—By the Pharmacy .Vet. I8»i8. s. 1, it in iinhiwl'ul IiMmuy
under a penalty for any person to sell or ilispenso pnisouH, or to

'^'''

assume the title of chemist or ilruj,'-ist, unless sueli person shall

be a pharmaeeutieal chemist rei,'islereil under tlio .\et. ami con-
form to such regulations as to tlie keepin^' and sellini,' poisons as
maybe prescribed by the Pharmaceutical .Society ./y). The j.„ti.t» Act.

Dentists Act, 1878, and the Veterinary Surf,'eons Act, 1881. eon-
tain similar provisions iii,'ainst the recovery ol' any I'.'e nr charge
for acting in thosi' prolVssious. iiriics-^ n';.'istcred ax ii cpialilicd

practitioner. A dentist miiy n'c.ver the price of material, such
as goKI and false teeth, supplied by liim to a patient altle.ugb he
is not registered ,^q).

The Pawnbrokers Acl. ISTJ. .|eline> tin- leiiiis " [kiu ubr.ikers
'

and 'pledges" for the ]iuriiose of tlie Ac!, and regulates the con-

duct of the busih s.s. the I'Dulract of |i,iwn. the redeiji|(t ion of

pledges and the sale of unredeemed |p|edges. lly sc>ct. 14. "a
pawnbroker shiill on lakiiig ii |>le L^' in jiawn give t) the pawner
a pawn ticket, and shall not take a pledge in pawn unless the
pawner takes th(> jiawn ticket. ' The ticket ia Ihi- form provided
in the .sciieduie ,,i the Ait contains llie lernis of ihu contract. Hv
sect. 21. a pawnbroker may in.ake a sjieciaj c.ntiMcl in respect of

r.<«iiljr<i|ier«

Act.

a loan of v

The jiawnb

deliciencv

hss than t!

excluded liv

V shillings, in the loini liierein i'ro\ided.

right at comnioii law of reeoverimr the

'orrower. if a sale of tlio pledge produces

of tile loan: which right is not iinjilicdly

• s.'alutory contracts >•
. Bv .sect. I-"), penalties

are iinjiosed on oll'ences ai^ainst thi- Act: hut with a saxitig,

sect. •")!. of the valiility of eontrai'ts of pawn and other contracts

of the pawid)i-oker so ollendiuff.

« /.„.,„ y. /',>, I,-,- is;:: . 4J r.. .f. //.,- .>.,.,/,/ V in,., hi,.: \s:m .V.(

<i U. .'14; L. K. S(i. Ii. ,i|!(. I,. .1. H. n |H(i: Jl {), Ii. I), ,;s:i
;

. /.'«,.;« V. //.,«.../. V I s7 1
1, 111.. .1. //..'..,..'.. S;,„f', V. .!/,,., (I'iiMi 7')

W n. l-l: L. H. 10 (^ H. (,.;. ].. .i. K. Ii. .n: lulic i K. Ii. Ti.'
II, I'Iciriitiir. .S,„i,lii V, I., ii,/,n Sii/,/il,i (',. >./,„..././ V. /'„/:•// HMlol 74 L .J

-/-,». I lss(r. w I,. .1. (J. n. 7:i'l : r, Ap. K. Ii. li ; : , \'.n>:, i K. B. 7l."i.

Ci.s.-i7; r,,„t,',iii,ni v. Trull, ,
-ft Issl,, ,) ./„,„, v. .I/./i-.v/,«// ISS'J .VI I, J

'•> I., .r. M. C. 1 ; S ti. Ii. n :;i:
. (^. I;. I..;. :;4 y. U, U. 2tV.K

Jll
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PAarlll

Mouey-
kuUvn.

U} till' Muiitty-li'Uilerit Act, [IHM, tlio polioy of tlio iisiin luwit

hu.s iK'on in pitrt ruvertuil to, iu thu caw of uiouoy luitl uftur

iiovi'iuluT 1, i'MO^^g). liy the dolinition cIuuhc, tlio I'Xpicssion

" iiioiiuy-li'iulci- iticluilo« " every i<urr.oii whotw liusiiKts is tlmt of

iuuuo> -ifiuliiig. III' who aJvortiMM oi aitiiouniicii itiiiisuif ui' iioUis

biiimolf out ill liny u'ly iih uurryiii^ on tliul '>UHint'HH "; liut (Iim-h not

iuL'ludu uu^ (iiiw II broker, or friendly siHioty. or building suciotv,

or loan soiiiel\, or body eorporutc empowered by Hpuuiul Act of

rurliunieiil to lend uupiiey, or jM>riioii hnmi fhlf currying,' on the

busiueSH of bunking or in>urunce, or homl jidv currying on any
business not having fer its jiriiuury object the lending of money, or

am body corporute exempted by order of tlio Bourd of Trudc yt).

The nioney-leuding transuctions struck ut uixi where e\-i'i>8ivo

interest is charged, "or whore the umounts ehurged for expenses,

inipiirieii, lines, bonus, premium, renowals. or uny other churgeti

are excessive, and tliut in either ease, the transaction is harsh and
unconscionable, or " ^^in England, Wubw or Iriland) ''

is otherwise

such that u. court of oijuity wuild give relief. " In all these cuses

the tiansiiilioii may be set aside, except as ugtiiiist a homl fiili-

assignee or holder without notice, iiutwithstanding subsei|ueiil

dealings ;((;. Where I ho security is taken in the registeri'd na 'le

of a iirm, (Uie of the iiieiiilH.'rs of which Wii> a iiirre ligure lii'ad. it

has been held tlmt the security is not only invalid, but a purchaser

for value of the -^leiirity without notice of the defect in the regit^-

tratioii of the Iirm is not within this saving, but the decision is

more than doiibtfid vX . The power to grant relief under si-ct. I

may be exercised in the ease of '"aiiv transact ion which, wliatever

its form may be. is siibstantiallv one ol' moiiey-lendiiig by a

mone\ -lender "
; //) The " existing powers or jurisdiction of aii\

coiiil are >aved (^- . A persen to whom the sl.itute ajiplies must

register himself in his own or his trade name under the Act under

a ]ienalt\, but if he fails to di) so. money-lending coiitnicts with

him will nol be void <i . It lias been decided, by aiiabig\ to the

decisions upon the I'surv Acts, that wlien^ a borrower seeks to

set ii~i(li' a iraiisaeiioM. and lo i)btfiiii re-deii\crv of seiiirities

Sect. 7.

(;; .Set. li
; Hwimird v. Il:fl liW.I).

W.N. si; III,/,/;,/,! V, lii;iit',i* li'ilii).

7"i L. .T. K. 1!. 417 ; . HMlii I K. I!, isi.

[u) Scot. I. Siiiiiii,! \ Xiuli„l,l 19Im;:,

7.1 L. .1. •'. 70.i ; (IWIfi) A. <'. Uil.

(.1- A"' Ji,)liiiiM,„ iimii;. hll L. J. ('.

:i!': (liMO' 1 fli. .")71.

(y .'*ect. 1, slll)-.*rt. 4.

{;: .Sn.-t. 1. Slll)-.S.|-t. «.

1,1) .Si'c-tK. i. :!. Il'/i,t, ,11,111 V, .S,i'//,>-

(l!)l(i).7ii t...I.K B Id.'iO: (lliIO)A. (.".

iiU.
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tilgivtii loi u loun, upon tlu' ifiouinl timl l' • lumiin -limli.f in iiui <«*"•• IV.

regiNicixtl luiilcr tliu Ait, I

ing ul' tilt

iui lai I Olll\ iililalli ivlict ll|>ii|| iht; loot

h).munc> uilvuiiivil lnjfctlioi' widi intorci

Tliis iloiiiHiou does not apply to a claim U> Imvi' u ilccluni'ion tliai

ihc truiisuftion is invulul ^^'j; und iifiinns the inuliii^' of tin

btututc in tlio lloiwf i)i LoivU, iiuiui'lv, timt tlio jurisdiciion ...n-

I'errwl is u nnw jurisdiction, and that h' diTisii.ns innl i ili.i

Lsurv Acts ulloni no assistand- in aiiivin;,' ^i il» piMprr (ijii>tnii-

tion ,(/,'. It is also ncccssurv that tliu tiaiwai tmu .sIkiuM In'

curried out ut tlic rcjjistorcd uddross (d" the iniin«'\ -li-nd.r r\
The statute -J Uir(j. >,v. »0. N. I-,', for rcsirainiiiu till' niailinjLi sii.of

of distilled spiritumis liipmrs," provides, sect. 12, that n,. j.erson inil^'""
shall sue for or recovr unvdelit lor or on uceount of any siijiituouH

licjuors, unless such dohl sliall have In'en hutiii Jiilit enulraeied at

one tinit U) the amount of tweutv sliillin^'s or upwards f): also

that a retailer of spirituous li^iuors takinir a pawn or pledir,. for

a delit for spirituous lii,uor8 slutll be liahle lo a pmalt \ . and that

the owiu-r niav re<'over the |(a\vn as if it had never lieen pledged.

This .naclnient was re|;eaied l)\ I'l i^- JO X'iet. e. ;JM, -so far onlv
as relate* to spirituous liipiors sold to he consumed elsi-wlu-re than
on the premises whi're sold, aud delivered at the resiilenc f flu-

purchaser thereof in i|tiantiiies not less at anv linit- tiii'ii a nputeil

i|iiart. ' 1!\ ihe Licensing Consolidation Ad. I !»!(>.>.<;"). a

person may not s<'ll In retnil anv intoxii atiny li.|iior without

ix'iiiif duly liccnseil to sell thi' sam.'. or at an\ pluce w In re he i>.

not iiulhorised by his litcner to sell tin sinh'. An.ll.\ theCounlv
Coiiits Act, I8.SS, s. \f^>,

• \,, H.iion sindl be maintainable in

.in\ court to recover any it in I'espiMl of ihr sale of an\ ale,

porter, beer, cider, or pen .lirh wa» consiinrd lai the pr. mi>es

where sold or supplied, or in ri'spei I of anv mon 'v oi' "•ooils Imt
or supplied, ca' id' any security "iven for the obtainiiiir of unv .such

ale. porter, Iwer. cider or peirx .

'

The llame .Vet, I8-il, prohibits llie sale of l,^•|nle biids .ifler Saleofgrame

ten days from the day when it becomes unlawful to kill sueh

'' f.;i/n, V. Xnl. r,luw l„rt. („.

ili'O'ii, 7ii L. ,T. f. 1S7: HI07 1 Oh.
aoo.

'' 'li'i/jiiiiiii V. Mil hilt U;ii I'.ins , 7s

L. .T. c. .'7-.': liio'.i) 1 Cli. -Jils.

('/ S:,,„iiil V. X lihuhl (!1MII, ,
7.'> 1^. .r

C. 70.'>; 'lliUC A. C". I'M.

7' I.. .1. K. 1!. Ml: liMi;. . K li.

:i.-i;i: ,/,.,;..,„ v. /,,. vw:> . ;:< \. .1.

K H. i:;i : .lOUf; 1 K. H. H:!.

.V,.,// V. i:ilm,„; ISllI,, :l Til, lilt,

I'u. I'mlhr^ V. /(..,, ISIII , 1(1 I,. .1.

~l. li. li.'i
: 1 (i. It. -i'.w. Siv nilp.t V

./..-., is.u . . L,.I. K. H i>> ; -J .V. ,v E.
\\.
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pA«Tin. :j inio: ami uIko prohiltitM tlii> K'llini; of garm> Itv an uitlicimif

I'onion, or ii purolmitt) of ^iitiii< I'rorii liitu during tlu> pri>li itt

|M>rio<i (,//). Tbi> Aft iloi-i n>>t a|){»ly to gaino binln kiiU

iiliroitd yh). Tli(> Urouiitl liuriii^ Act, IHNO, |ir<>vi(Jc8, Moct. I. tin

ovcry oc('U|iii-r of liinil hIiiiII liiivi<, an inciilcnt to ami iiisi'|iikrnli

from the (KMiipation of tlio luml, tlio right to kill ami tuk>* irioiir

^tainc tlu'rron '; lunl *HJt. '\, tlint ' Cvory uifri»()iii<'nt, cmi'lilii

or urriiu;;i<nu'tit whioli |iur|iortit to liivtMt or ulionatt> tliu rii^l

of tlir occiipiiT as iltviiireil given itnii fo«orv(«l to him bv ili

OmI. Vet. "

Nhiill bf void. TIk' \Vi'iglit« and Mi'oiures Aot, IHH

rouc'tD, NtM't. 21), that "all coiil bIiuII bn sold by weight only

I ;cfpt us tlnTcin |(rovidci|; iind socf. "il, that thu .lollcr f'lu

dolivcr a wi'iifht ticket in the form in the sehodnte to the Aet wjl

an\ (jiianlity of ooal cxci'oding two huiidri'dueight doliverod to

pur<'ba«<'r. The seller cannot recover tlm prioo of coals s-dd

Brriwl. violatior of the statute i^j). The stnlute it i^ 7 Will. 4. e, JJT.s.

prohibit!! the sale of bread in any other muiiie'r than bv weigh

Printinif. -with a proviso exceptini; fancy broad k). The Aet-t- A 3 I Vic

c. ',•4. re-enncting ',' >V •'< Vict. c. !',' s. .'. prnhjbils the jirintiiiii iii

the publishing of any paper or book, on which the name an>l al>o<

of the printer shall not be printed; and no actioti will lie tn recov

the |>rice of such printing (/).

Wttiref. ContructM foi the |)avmcnt of wages otiiorw ise than in nmiK

are rendered void by the Truck Act. IS:JI. This statute w

cxtcnderl bv the Truck Ariieudtneiit .\cl. |nH7. so a« to renih'r vo

contracts li\ a servant to S]m<ii I his wiii,"* ut partii'uhir shops w
And rontiacts respecting deductions from wages are also >truck

by the Truck Acts of |HS7 and ISiXI. and tiie Ifosicry Manufa

tnrc AVa-res) Aet. 1874 (n .

[1/ l'n,,,n V. A../ , is,,;, , hi Kx.
7.i:i : '..«/,. V. Inr.ii.,- mill .

Ml I,. .1.

K. It. IIS: (1911 I K. H. '.I

;/. iif<i.,\. li'i. 'Issit ,.js t,..l. M.<'.
SI ; JH g. B. 1). Iliii.

'.'; Si'C r„,(rl,/l \. Ihlifnll IS17 , 17

L. .1. f. 1' 111 ; I I'. H. :)7ii; •<""'* v.

ir„ii,l jssii .
.-,11 r,. .t. ii. H. :. : Jt W. H.

l-». -2:1: /'-,"/ V. It.iniiiiiriM l!iii>.
, 77

L. .IK. B. .i:i.'i: I9iis < K. It JSn
;

A'v" V. Ihiii'ilnn litis
, 77 I. .1. K. n.

.'i4"; litiis -1 K. H. .'•:(.

i7, /.. r. r. V. it<;<.i ilH'.iy). h\t I.. .1.

»i. It. W . llimi 1 l^ It, jss : r...,- V.

Ill.iins '^Ji^>^, 71 t.. .T. K. R 137;
;! •'".•; 1 \\. ii. I.7II.

/ /(,.,./, 7 V. Hiini.ll (1H2J . ;. II.

Aid. .!).'.; Ih„, V.' Ihrnmiiiu [\H,;\
,

L. T. in,
,>^ Set' f'/i'nitirr v. Ctiiunfixfi 1st

l."iL!.I.<^n. liil; s(i. 11. ;;ii ;,s„„//,

ir.lt,,,, 1S77
, 17 1,. .1. c. p. I.-,;

<• • n, mil; il,.iii,l V, //.(./«.« ils,s

1,. .1. M, «'. ": //""/ v. '-• -V, I

Mil .i;oL..I, H. li.L'lil; Isil 1 (i,

liiM,

„ H.-,. ;/,//,. V. //,.„,., ,I.s7|-,

L. .T. H. 11. I.i7: L. U 10 W. H. .IS

ll,,il,tt V, .///,,( (ISM . (i:| I.. .1. H.
IKPS ; ISUt) A, O. :s:); ir,ll,.i„.>

Suill.'s .\,ii. i:,!l. liio,-) ,
7,-, I,. .1. K.

v,;\ :
;l:jiiii ,\ <', i:;(;.
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The »Utuiu 2!i Car. i, o. 7, •. i, uuaut* tliut no traJiMtimii. Ciuf. IV

•rlilicur, workniau. lubuuror, ur otlt'i' |iurii<ia wimisot'vci-, iliull il<> M,ii„i„y

or o.\crci»i' uny worldly labour, Imninuwi, or work of tlioir on! uatN "*"">'

callings upon thu Lord's Uuy, or miy |>iirt tlicrcof wurka ol

neciMity aud churity only t'Xco|ito(i)
; uud tiiut I'Vury jursDU

olUiidinjf in the proniiuos imll forloit u i>onulty . t'oiiUutU which
ari' not iu tliu ordinary callingM of huiIi |ii'r8on8 uro not wiiliiu llio

lutuli'; nor if inadu on SJunduy art' tlioy void at coniinun law ).

A luinn'r i» not witliin tLo statuto ^/i); uur it u solicitor (,7;; nor

the ownt'i of a »tu>{c ooacli r); nor a Imirdroi** r i^*,, It is not an
oilcnci- iiifuinst tlu' Ntiitiii.' lor u l>ukcr t.i Imki' iirmI uud |i;i»tr\ lor

ciisloriKTM /' A party runnot nw ti|"ii a iniitriu't which In- Imi

nmdr in \iolationid' thcHtatuti'; thu^ .1 horm>ih'ah>r who \nin hoii^dit

a horsi' with a wjinunty on Suudiiy raiiiiot t^iir for a hnmli id' iho

wuiriintN v";- Ihil II pwiy chiin^ol with u contract c.iunot assert

his own violation of tin.' stutulo in dii 1, , , wilhniit proof that

thr other part.\ knew liiin to ho cxcrcisiiii,' hi^ ordiuarv culliu>,'.

or was hinisflf "Xi'i.isini,' his ordinarv t;illini/ in Ninhilioii (d' the

statute i,xj. The piopcriN in j^ciods riiu,\ pass under an e\eeuli'il

(uniiact within tlic statute; and a lien may Ik* aeipiireil for tlie

|)rici' of work done under it // . And a party may 1m' char>,'ed

upon a contract or promise 8ub8i'i|uenlly made in respi-i-t of a

transact-on which is uvoiiled liy the slatuti' r).

The W'eiirlils and Men-iiires Aet, 1S7N. jirovid'H impnial W.iiflit. .lu.i

blandards for the \\ei<,'hl8 and mea^iiies to he ii^'d tliioiij oiil llie
'" "^'^"

I'nited Kin;,'doni. Aud by sect. ID, ' livery eintrael 01 .'lalini:

niudi! or had in tlie I nited Kinirdom for an\ work, u-'ods or other

thinir whieh is airreed for hy \Nei!,'ht or iiieasmc shall 1j.' deem '.i

to h(> mado and had accordinf^ to one of (lie imperial wei<,'ht . or

measures aseerlaine!! bv this Aet, or to some miiltipli' or paii

thereof, and if not so made or had shall bo void" (r^ Sect. I'l

ir,) llnitjiv. f>i:.„f.,,,„ (iMis), iTaiiiit. H. s. K. V. lMi;

i:;i :
.v..'//; V. .!/.„,/.'»- ls:;s

, 7 I., .1.

Kv :iJI: 4 M. >V W. JTii,

/. /.'./. V. .s,i,,.i,, MHi):i , :;:t I.. .1.

M. c. Til. 1 n. \ s. '••::.

•/ /•-.(/. V, /(„/,,/, ,l-:;i , 1 I,. .1. Kx.
-'h; I IV M. Jc 11. 4.'J.

. ,v/,.,/,„„,„ V. //,...,/, isiT .
.-. I.. J.

i>, >;. K. n. i'H; 7 n. .V c. '.»..

• /'/„,) V. .\» .<' liiiil .
i;;i I , .r

U li. ;..'.; ,1'Hii 1 n. B. ::<.

I /. ' V. y^iiii'i,- 17' :: . > 'V. li. U''.

n. .V
(

,. /:'..,..,„„ V If, II.;,;. \s:\ ,• L. ,(.

o. s. K. n. i2\ :
; li. \ c. ::.:.

'I v.',7. V. .1/ N, IS ifi
. 71,. J. i:x.

:;.'l : I M. ,V W. .•7h.

; .s„,.ii, V. s,,.,,,. „ :isj7 .
.-, I., .r.

o. .«; (' I', sii , 1 liiiiL- ^1 : ;///../;«.

^. i:,r; isiii , s I., .r. II ;. c. !• jsh^
ii lli..L' !..•.

: -, .s „,, >. „ V. S„-h'.iU

lv;s .7 I,.. I, Kv. ur ;
: M. \- \V. -.'lo .

•. .M. A W. Tnj.

,/ ^,.. A'., .).. V r, /,/,„„„„ |s,-,:|
,

'.1 I.. .1. !>. !^^
,

-^ \.i. •:•
. Il"::!f \.
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PabtIII. provides that t!io wuiglite and meusures of tlio inutiic system, and

decimal sub-divisions of iiiipcriul woiglits and measures luuy l)e

used in contracts or dealings. The i leasures expressed in a con-

tract are construed presumptively to mean statutory measures, not-

withstanding a local customary moaning of tho terms used ^b).—
Cniuavrc. The Coinage Act, 1870, s. (i, enacts that "every contract, instru-

ment and security for money, and every transaction whatever

relating to money or involving tho payment of or the liability to

pay money shall be made aceordiiig to tho coins which are current

and legal tender in pursuance of this Act, and not otherwise, unless

made according to the currency of some British possession, or some

forei'Ti state."

Trading' \v

goods of

iiuiny.

itli Trading \^ith a jiublic enemy is illegal at conim<iii lu« ; and

contracts involving su<h illegality are void /;. .\ declaration <if

war renders it unlawful to buy goods in tho enemy's country, ur

to exjjoit them from a port of that country; though they wi it not

bought from an enemy and are exported in a neutral ship: and

an insurance of goods so 8hij)ped is illc^'!il and void (I . A charter-

party undertaking to load a cargo at a I'oreign port is discliiugcd

by a war breaking out with that oountry. iiecauso it bi'cunics im-

possible to jii'ocurc till' cargo without illegal iradiiiL' nilli the

cneriiN \r). The insurance of iin enemy s slii)is or goods is ilieiral,

as tending to protect the enemy's trade: si> iilso the iiisuiuuei- n\'

ships or goods engaged in illegal trading with an enemy f'.

The British agent who insures an enemy's property in his own

name cannot iccover upon the policy: nitlioutrh he has an interest

on acco\int of u debt due to him from the etiemy ^(/). Ilenc(> ;iii

insurance of a foreign ship or gonds during pi^icf^ is taki'ii iis im-

pliedly excepting a stnte of war supervenini; Ix'twcen the countries

of the insurer and the insured (h). Hut there is nothinir illeevil

in an insurance Mirainst ii hostile seizure in nnticin.it ion of an iictiiul

L__=

Jl,n„/j/,r,,/, is:il), -13 L. .J. U. I!. ;i.')ti

:

.) !;. .1^ It. il.il ; fiilrs V. ,/w,^N I.s.'i.'i^ 21

1.. .1. K.\. •:>'.>: 11 Kx. :i'.i;t.

/, >'. (;<». [Mn'trr] v llnirnni -If

ll„U„ /.„,;/) (1T'.C> . (iT. li. ::!S.

w r,f ,„,-. l:.ti^\. /;<// INiiC;, ST. It.

M\\ : i:..,nsiln V. l!,„r,l,H (IS.")?. .'-27 U !

.

(^ li. 17 I 7 K. \ H. 7(i:i.

,1, r;iis V. /;,//
,

iviiir, s T. U. .Ms.

,

'

/:.ji.,.<i.\, V. l!.:r.!rii :1S,')7;, 27 L. .7.

K. li 17; 7 i:. >V II. 7ii:i.

r \,n,l;i,k\. Iliiiill ISiliI . 1 K:i«l,

ml ; liiitiuh, V. Rt„l,i,r^ ,1SII2 . :( li. \- I'.

I'.M.

,/ llrcH'/oii V. .V.../</^' (17mi, I' T. If.

2:i.'

I,) //-,7W.. V. /,',./'/•.« isii; . :; B. ,v-

r. IIU ; li'l/mrv. /.'• .I/--,,)-.. , isiilj,. I

I-'.MHt, :i!l(p : (f,iiiiliii V. A. .)/,«.,,„/ ISO.;
,

I R'i«t, 1117; Hniii,h,i, \. («,/,„,/ jlsii:;,

I Kr.st. l!i>: /•;, ,-. /... :\-i\v, '. !• V.-.

64.
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(Ifclaiiifioii (>r Will' /'. Ami wlicn

a British colom-,

ohvinto (MTtain Ic-riil dillicult

II ii)iii|iaiiy iiicorjMiiatrd

ilw) iU('oi)ii(rati'i| ill a lorri^'i

io,« Hitlidiit alli'i'ini,' tlio sti

iili

III

I counliv to

• iiiP. IV.

itiis .ftl 10

foiii].any. it was licl,! tliat a |h.Ii,.v of iiisiiiaiicr ..|l,.ctr<l l,v ||„.

fonipanv conliniicd in foic... iiotw ithstainliny tho .ir.'iaralinii of
war between (Jreat liiilaiii and the foreiirn c.mnt^^• in whi, li the
eonipany was also ineor|iorate(l. so as to eriahle it to roeover i'or

a hostile seizure iiiado hy tlie forci-;n country within its own terri-
tories (,V). If the war siiperven-s after the alien has a(.|iiii(Ml

a vested rijrht under the contract, as in the case of n loss covered
hy the insurance, his ri<>ht to n-covcr is only susi.ended .liirini;-

the continuance of the war, and is restored with the ret urn oi
peace (/).- The tradin": with an cneiny or hy an eneinv inav 1.,.

licensed hy the Crown, wliereuj an insurance of tiie -o ,ds <u'

of theshipeniraired in the trade is lei,Mlised: and the Dritish agent
ii. whose name it is elfectel inav tiien recover on the poiicv w\
Licences to trade arc c.,nstnicd lih,Tally, and a niisdescripl ion of
a party applying', if made without fraud, does not vacate the
licence or vitiate a policy ellccted upon it 'n\ An alien eneiuv
domiciled in this countiv. and spcciallv licensed to r.'side mi,]
trade, may insure and renover in his own name. " The Crown
may exemi)t any prisons and any hrancli of comnnrc,-. in its

discretion, from the disahilities ami forfeitures arising out of ,i

Klate of war, and its licence for such jmrpose ouirlit tn n-ceive
the most liberal construction

"'

(o): but a liccn<e tn trade <;iven
lo liritish subjects docs j,ot authorize (ln'iii i<> trade a.s a^-^eiits foi

an alien enemy f//); iuir will it entille other Ih'itish suhiects t<.

li-ade under cover of the liccnc,. without ((Uiiicctiiiu' them
Ion-ether ((/).

l.iiclllO to

A wa-rer isdclijicd as "m contract l)\ A. to pa\ nciuev („ |!. ,,„ WM-ni,,-
ibe iia|>pcnini>- of a -Ivcn eviuit. in consid(>i-ai ioii of !'>. piiviui; i'.'",',;:;!"!^"*'

money to him on the vent not bappeniiii,' " >): ;iiid the contract

'* .;.(„«.,« V. li,;, /;,„/,;„ .I/,,,,,. /.,/

II'"-'
. 71 r,. .r. K. n. s.->7; i'.iii' .\ (

ISI.

:/ -V,,,-./ (;„/:/ l„. V. Iln,i,l, iniir. 711

I- •!. <i. II. IdiKi: iiKU -J K. 1). Sl!i.

'' /.'/). l:„i^^},i,ii.,r isiii; . 1,", Vr-
71 :

//./.,// V. Il„t,r^ ISI-J , I,-> l-;M>t,
-'lid.

J hi I\''n\ft,;/fi'it V. //,(///.%; I so7 . s K;(Nt.

' f'tfi,// V. .\;,/l 'ISlli. Taunt,

i;7i: r,/«,,/,,,,, V. /,. ,„/. isj:,, ; D.nvi
\- i;. -'Hi; Mllir. 1^241, 2 L. .1. o. .s.

<'. I'. II ; I Hill!.'. I7:i,

' i;,-,ii,. v.;,,,,-,,-!,,, V. y.-'./, iisn
,

l:i Kist, :i|0.

/• .1/..,,-.'/ V. /;..-,'„-„. IMJi. 1,-, KasI,
177.

I i:,i'/.- V. j:,i/ im'j:. |.-, iv^t. ;(.

I !'> !,. Il.impilu, V. //•,/'-/, 1S7,-, .

4". r.. ,1 (^ Ii. iM: \ (i. li. J). I'l..
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• Fast III.

Wagew at

common lii»

.

184.1.

may bo substantially a wager upon the happening of the event,

thougl. it be disguised in the form of a sale of goods or a remu-

ncnil ion for services (s).—At common liiw wagers concerning

matters in which the only interest of tiio parties was that created

by the bet were not per se unlawful, and an action might bo main-

tained to recover the sum wagered (<)• The exceptions were,

lirstly, where the result could only bo determined by giving in-

decent evidence, or tended to disturb the peace of the individual,

or of societ}': as in the ease of a wager respecting tiie sex of a

person («) ; or whether an unmarried woman had a child {x) . The

second exception was where the wager arose respecting a matter

prohibited by statute. Thus the legislature having prohibited

horse races for a smaller sum than odl., a wager on a horse race so

rendered illegal cannot be recovered ^i))
; so too a wager respect-

ing the manner of playing an illegal game was lield not to be

enforceable by action (2). The thii-d exception was where the

wager was void on the ground of public policy: as a wager betwi-en

two voters before the poll began in respect of the result of a

parliamentary election (a); a wager resjieeting the result of a

criminal trial (/j); a wager respecting the amount of a branch

of the public revenue (c); a wager on the duration of life ol' a

foreign sovereign (rf) ; or a wager by a person that he would not

marr\' within six years (r).

The Gaming Act, 184-5, s. 18, enacts " that all contracts or

agreements, whetlier by ]iarol or in writing, by v.ay of gaming or

wai,'ering shall be null and void; and that no suit shall bo brought

or maintained in any court of law or equity for recovering any sum

of monej or valuable thing alleged to be won upon any wager, or

which shall have been depo.sitod in the hands of an}' person to

abide the event on which any wacrer shall luive been made: pro-

vided always that tiiis enactment shall not 1)0 deemed to ajjply to

anv subscription or contribution, or agreement to subscrilie or con-

tribute, for or toward any ])late, i)rize, or sum (if money to be

(«) Itniiih V. S/ior/ ls.-.(; , 'J.-, L. J.

Q. K. litfi ; 1) K. & li. '.Hit; llnniiiiy;ii

V. .sv„,;.v,» ;isT7', k; r,. .1. V. l\ i;tj;

IV. r. I). 7'^

/ Cu.l V. i:ih„it '1711(1 . :i T. H. w:,.

,1 1 1,1 (\:'hl V. ./.>«'« 177s . CoWp.
72'.'.

{j- /„,•,/,/„„„ V. (;,.!,Urn: 1 1, l.Sl.'l , 1

ChimP 1
">.'

,l\ Julili^oll V. 11,11,11 (17'."> . I 'I', li. I.

(r) /li„>n, V. /.'M,„ '17112!, -J II. HI. 1:1.

(»l .1'/,,! V. Il,',i,i, 17^.');, 1 T. K. .. .

(/. i:,„„^ V. ./,./„,« ls:i'.V;. H L. ,1. Kx.

IT:i; ."1 M \ \V. 77.

,) Jili.riJ.I \ I:-,,,;/ 17ss:, > T. 1;.

t;iii. Si-' .S7.I,/. « V. .S'/»/.. V I ISdir, 2 It.

.V 1'. i:;o

(./; i;,!!.,,-/ V. .Vv/.vs (1S12, 1(1 Kii.1t,

l.V.i.

ri Uiiiif,'/ V. y.'. . (1WI« , le Ku...t. 22.

MMHI
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ri

awnided to the winner or winners of any law ful giiiiK', sport, Chap. iv.
pastime or exercise." Time bargains in storks and shares, or
ajfrecmenta in the form of a sale, but with the intention of paying
only the differences of prices at future times are void as wagers,
iind ar(^ not the loss within the mischief of the statute because thi-

alleged purchaser or seller has an option to take up or deliver the
Htock(/); and although the brokers employed for siirh purpose
ncpessarily enter into real contracts, and may claim commission
and charges ((7). And a gain resulting from a gambling trans-
attion for differences cannot form a consideration for a con-
trnct ;i). But seeurities deposited as " eovor ' for any balance
which may be found dm> on such an illegal transaction from the
«lc]iositor are not "dei)osited to abide the event upon which anv
wager shall have been made," and may be recovered buck at any
time, although the result of the deal has been a loss,/), unless
the (lc|)ositoe, upon the happening of the events to abide the result

of which the deposit has been made, has appropriated the ' cover
'

to the loss before the dojiositor has repudiated the transact ion /,'.

• The proviso applies only to subscriptions and contributions for
prizes at lawful games which are not wagers (/), A wager or
bet between the pl.ayers at a lawful game is not within the pro-
viso 'jw). A subscription or contribution of a sum of money
<lei)osited by each of two persons to be awarded to the one who
sliiill be the winner at a lawful game, as a horse race or a foot race,
is !i wagei', and therefore not within the proviso hi. So nionev
(le[)osited by two persons to bo paid to one of them if his horse
1 10' ted eighteen miles in an hour (o\ \nd an agreement between
two persons to race their horses upon the terms that both iiorses

should become the property of the winner 'p). The above enact- Recovery of
ment against the recovery of money deposited to abi(l(> the event "{"""T

of any wager applies only to the claim of the winner; and not to
"'"""''

'

if

(/
'<-U :

].. .1.

.")

H. B.

:li

fiio
;

(')

Styarh

1896)

Orizewwidy. H/„„r (IH:,-2;, II C B.
A> p. Trmfir, It, O'kc' asitn), dS
Q. B. .iU'J; il89S») I Q. B. 7'.)4.

Thnrker v. Uuidi/ (1S79\ 48 L. ,7.

2Sii
: 4 Q. B. D.'(iS.-i ; t:rp. Kn,,er^

. l')Cti. D. -297.

r.y p. ir,nul (18981, 07 L. ,T. Q. B.
(1898) 2 Q. B. 3S;!.

I'liirmut .SYncA- r.jrrhnriiie v.
an ;i89()), bh L. J. (i. B'. 429;
A. C. 166.

Shnfhaii v. Pmrirti! SfrH- E--

I'hat (/( ISllj , 1
-. L. J. t^ H. 1 78 ; 1S!1'>1m B. 697.

{/) Diddle V. Hiddt 1877), 46 L. J.
Ex. 721 : Tf, ,.H' V . mil '18 ,'n .'i

Ap. Ch. :i42.

(" ' l\ll-MfNS V. Ah iiufh r (18.- •i). 24
L. .1 Q. B. 277 :

•> K. ,V B. 203.
in ) /Hlffj/, V. Ilidd'- (1877^ t( L .T.

Kx. 721 ; 2 Kx n. 422.
f« ItdtKon V. Xrivntttii ,lS7tj

. 1 C P.
I).

-

7;i.

/
: Co.,,;,., V. I>,l.b Ir {isfi6 . J iL J.

Kx. 167; I.. R. lEx. 248.

I,. N N
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tho elaini of u ilcpositor to rcoovor liis d»>i)08it, whiuli lu' iiiu.v

icclaiin til miv tiiiit- Ix'forc it has been i)aiil over according to tlio

event of till' wufjor q . Under a claim made as winner of the

wager, and not in r.-pudiution of it, he isontitlcd to recover his own

deposit (r. The Hitting Act, 18:).'*. hb. 1 4, renders it illegal

and penal for any jierson to ket'p or use a house, ollioc, or other

place for the pmpi.He of betting or receiving money for bets.

And by weil . "), "iiny money or valuable thing received by any

such i)Ci-son as ii deposit on any bet, shall be deemed to have i)een

received for the use of the person from whom the same was n-

ceived. and may lie recovered accordingly." This Act does not

affect the legality of kitting or wagering otherwise than by i>ro-

hibiting the keejiing of betting-houses, and other places for tho

purpose of carrying it on; accordingly a direction to another to

make a bet imi)liedly (conferred an authority to pay if the principal

Gaming Act, lost .x). By the Caining Act, 1892, s. 1, any promise, express ur

'**^"
implied, to pay any person any sum of money paid by him under

or in resi)eet of any contract or agreement rendered null and void

by the (Jaming Act, 1845, or to pay any sum of money by way of

commission, fee, reward, or otherwise in resiHJct of any such con-

tract, or of liny services in relation thereto or in connection

therewith is rendered null and void, and no action may be main-

tained to recover any such sum of money . Where money was i)iiiil

at the express re((uest of another in settlement of wagers, it wns

held to be irref^overable, although it did not appear that the person

making the payments knew that he was paying bets 't . So whe'c

one person iidvanees money for the purpose of making bets on a

joint account, an action will not li(> to recover from the other part\

a proportionate share of the losses '»\ But a principal ma\

recover from liis agent sums which the latter has received from .i

third party in respect of bets 'x . Money paid by a person to ;i

stakeholder to abide the result of a match may be recovered haik

before pavnnnt over to tho winner '//\ But a person who lins

,' ll,„i,,,i/,i, V. »•«/./< (IST.i), 4.5 I.. .T.

U. n. -•!«; I H B. D. is».

{/) ShovlhiM V. UJierU (1899). 68 L. J.

Q B. 908; (1899 2 Q. B. 6G0. And
see .V. c. on app™! 19"0\ 69 L. J. Q. B.

801); (1900) m B. 197.

f.) IlHhh V. Yihninn 1871), 19 W. R.

7,'VJ : (llil/iaiiiv. /.'«)««(/(« (1S7.5). )4L. .T.

r V :i09; i;i:i:l v. Imlfi-snn 1884 .
•'>'!

L. .1. Q. B. .WJ: liQ. B. T). 779.

{/) TalthH V. Rfeir (189-2}, 62 L. J.

Q. B. ;iO
; (1893) 1 Q. B. 44.

(.<) .SViifMV/ V. .^f„!/l (lUOO), 71 L. -1.

Q. B. H.'J; 1901) 1 Q. B. 11.

.<• De Miiltns v. lietiinmin (189;!). >K

L. .r. Q. B. 24S. Sec firirli/fr v. Sam,,-

a88->\.i4L.J.Q.B.4fi4; l.lQ.B D.36:!

(i/) O'SulHinii V. T/iom„i (ISfl.'i), ill

T,. .1. Q. B. .-(98; (Wy,) 1 Q. B. ii9s

Iliirgr V. AM'i/ (19110 , 69 L. J. «. H
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drpo8it..d in..ii...v un tl.o .vMilt of a b.,xiny ,uatcl> ..i il„. .v.juo.t ol' o„»p. iv
the winnor cannot ircover from liini tl... amount .l.-poMit..,!,

although ho lm» m-eivod thu loUil value of tlie stak.« -)

% the i> Anno. ,-. 1!.. s. I. a« an.,.n.h..l l.y o A .i Will. I. ,s..„ri„V, f.,r

V. 41, 8. 1. all l)ilJ8 or other securities, where the whole or auv purl f»™'"sr"f

of the coiisi.h.ration ^liall b,. for anv money or other valuahh.'thinjf aZ"""
won hv gaminjf, or in betting on the «i,les or hands of nuch uh
game, or for the repaying of any money knowingly lent or
achanced for such gaming or i)etting, -shall be .hvmed and taken
to have b..eu made. dra«n, accej.ted, given, or executed for an
dlega! consideration.- In a case where the loser had given a mort-
gage to the wiiin.'r. and these statutory provisions were plcuded to
an action on the co^enant for pavment. it was liold to be a proper
direction to the jury that if the .onsi.leration ni.uiev was advan.r.l
111 pursuance of a stipulation or agreement Uiwecn the plaint ill'

and the defendant that out of it the plaint ilf should b.- paid th<-
money which he had «on from the d<-fendant by betting, it was a
mere colourable |o„n and an evasion of the statut..; bm that if
there was no such stipulation or agreement, and the j)laintiH'
advanced the money as a loan for th<> defendant to dispose of as
l'«' l.leased, th.. deed «as valid, although the phuiitiff expect.Kl
to be paid ..ut of the mone\ so hnit „ . Xo acli,m can b.' broutfht
upon a hill or elie.jue given to sxrure the repayment of a gaming
debt, even v here the security would In- valid in the country where
il was given, if the .ontriict is to be performed in this country /)

An indorsee for value with noti.v that ti... bill or che.pie «as
given in payment of a ^^agcr .annot recover .-igainst tlu- acceptor
ov person giving th.- che.pie r . \ person who had taken :.

l)roniissory note to snire money lent to enahl,. the borrower to
pay a wager whi.-h he had already lost might riM;.yer the amount
of the advance iip.ui an implied promis;' (o pay (f . I?ul the
(Jaming Act, 18!f>, before ref.M'ied to would render the money
iidvanced irre ov, rab'e. unless the money was iidvan/ed in a country
"here ih<. loan would create an enforceable debt, in which event

=
1^ f

m

m

•'-S; (Utm 1 Q. n 711. St.,. SI,....V..r.l

y. Hohrr amv. m L. j, ,^. n, hw
ii9"i'; m. n. 11)7.

(;) '•in,'!/ V. I'limMfi- .:1S97\ (16 L. J
<l. B. 4IS; (lSi)7 1 Q. B. cii.

'') //,// V. F„j- ;is,-.it). 4 n. A: N. 3.59.
{In Moii/is V. Ok;,, |SH)7'. 7f) I.. .1.

K. H. ;i9i;; (i!i,7; i K. B 7iG
•, ll'i;> » .1'/'""/ \k:>\ . -.Ml !, .1.

<^ B. 171 . ii> q. R. 4.':i; ii;.„if v.
ll,i„,i//(,„ (ISDS), 67 L. J. Q. n 1117-
ns'is: •_> Q. B. .ir.(18'iSi •_> Q. B. .117.

('/) /:/(>. I'l/h' :IS:S;. 47 I, .7

ion
;
s Ch. D: 751.

Hk.

X X
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it could be recovered ax h doht(«). It wouM soein that the

Gaming Act, 1845, does not avoid Hccuritiea given for a ganiinp

debt(/); and bills of oxchango or |)rr)mis9ory not-s c.irry thf

ordinary presumption of ronsidt-ration in favour of a Immi fidi

indorsee ((7). Wh' re there is a new consideration, and a frosl

promise can be inforrod, a cheque or bill ran be iisod as cvidenc.

of an account stated (h)

.

Insurance of marine risks, upcm the terms of " interest or n<

interest," or without furtlior proof of interest than the policy

which therefore may in effect »« wagerinjr contracts, were luwfu

at common law (i)' By the Marine Insurance Act, lOOfi^ ss. 4

5 and 6, whicli replace the earlier statute 19 (ico. i, c. 37, s. 1

every contract of marine insurance by way of gaming or wager

ing is void, and a contract is deemed to be a gaming or wagerini

contract (a) where the assured has not an insurable iiitonst as dc

fined by the Act, and tlic coutract is entered into with nooxpceta

t ion ot "acquiring sucli an interest; or (b) where the policy is mad

" interest or no interest.'" or " without further proof of intercf

than tlie policy itself." or " without benefit of salvage t^) tb

insurer" (unless there be no possibility of salvage), or subject t

anv other like term. .Vnd an insurable interest is delinod to 1

" whore lie {i.e. the assured) stands in any legal or equitable reh

tion to the adventure or to any insurable property at risk tliereii

in consequence of which he may benefit by the safety or due arrivi

of insurable property, or may be prejudiced by its loss, or h

damage thereto, or by tlie deiention thereof, or may incur liabilit

in respect thereof." And if a person lias an insurable intere

at tlio date of the loss, he may recover on the policy, although 1

had no interest at the date of the contract, and if tlio risk 1

"
lost or not lost," he may recover althougii he hud no intere

until after the loss, imless at the date of effecting tlie insurant

the assured was aware of the h)ss and the insuier was not 1:).

:,) Tilnm V. Itnr,- (1892:, 62 i. .1.

y. B. "II : (1S9:!1 1 Q. B. 44 ;
S.i.,l.i, v.

/«/..., (I'jntt), "S L. .T. K. B. 7SI

:

(I'.KWi _' K. B. -TS.

( f Spc Il'iii V. Ayltnq (18^)l^, 20 L. .T.

Q. B. 171; 16 Q. B. 4>3.

',/) l.v,'hy..rr.„... !S.->M.24I..J.Q. B.

29:i .'> K. & B. 2;i8 : T.illn/ v. llnnl.u,

(1886), .-.6 L. .T. Q. B. 248.

/,) Ih/'diis V. Ntmrl Klii'i (1008),

L. J. K. B. 701 :
(TJOS; 2 K. B. 69(1

{i'l I'er riir. Cwoiws v. Snnln (1811

Taunt. ."IS.

(k) Im-'na V. Cniiifiiril (1802), 3 B
P. 7.'>: '1806), 2 B. & P. N. R. 2i

(ISOli, 1 Tiiiiiit. 32): Rh,ivl\. lI'Mii

(18111, 2 Taunt 2.17; Itm-iiliii' \. .1

On fiiHrr. 0886), HG L. .1. Q. B. .i'>G .

4 II
;I i I
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«u.s loiiii.Tly «ai.l thut It is tlu' .lulv „l' tl... f,Kirt ulwuvs to l.-uii Cka». IV.
.11 favour of uii iii-siuable iiit.rr^t, if possihlf. Of ujiirso wu uiusi
not U88U111C fuLts which du not exist, „or strotuh tho law b.von.l
its propw limit.-, hut ur ..uj^ht to cousiilir the .juustiou uith u
mind, if tho facts au.i the hiw \\ill „Mow ii. t., lii„l i„ {a\.,.:v ol'

an insui'uhlo iiii,.,vst /); auil tlii.* ,s,...|us to hu iMuliniiuJ bv thu
Maiiii.' Iii.xuraiicc (Jaiiibiiii- I»oli,i,.s; .\,.|, |!(0!», \vhi.li ivstricts
the inffiviioc that an insurance -interest or no interest," or
"without furtlier proof of interest than tlie j)olicy itself!" or
"without benelit of salvage to the insurer," or subject to any other
like .criii, is a gaiiibliu-,' i)oliey, to proceedings under that Act.
The statute of George II. did not apply to foreign shij.s m).
As e.\aniplo8 of insurable inleresU may be cited the foHowing: tho
interest of a buyer of cargo ^»); or ..f an unpaid seller (o^ ; or
an interest in respect of profits on goods shipped ,'/;); or in respect
of advances on cargo or on shii) {q). The ship or other subject Vulued
of insurance may bo valued by agreement iu the jjoliey at a lixed l'""''*-

eum; and such agreed valuation, whether in excess or in <lefect
of the real value, is prima facie conclusive between tho parties
in adjusting the loss^/-). .\n excessive "Ver-valiiati..n may be
evidenci- of fraud, or of an intention <d' wagering, which vitiates
the policy;*;; and it i> a material fact which it is necessary to
disclose to the underwriter (0 . In the case of a total less, w hJlher
actual or constructive, the insured can recover from the under-
writers the agrml value: and though that value be less than the
real value ho can recover n<j more^;; and the underwriters on

y. b. i). :iti; l,;</,,, V. A'.,,/,/ /.,,,y,,„„,,

./«M.. I'.MKI
, tiUL.'j. ii. li.'.MJi;; l!;ll(l

') lintt. M. K.. .SC.,./ V. /„y/..MlSN|
,

•)-l L .T. y. B. :j.i(i; ij (^. B. 1). .-,71

ii« X'liiiihv. T/,i;ii/,i.t,ii lh(i:i , -J ica.st,

'iXH: ri-viTsud w./.y. t„iifii,^ v. .V';,/.

.

(ISll), 1 'I'iiuut. .'il.t, 1.11 tlif v'riMiiid
tliut it -hiiiild hiivc upi). »ri(i mi tlif fair
"f the p(ilii-y that it w.ih a Baprinj.'
|"iliny. ^^<•t .l///.ii,.s V. Jii/j, 1.ST7 , 40
L .r. C. p. HU : J C. 1'. I). :i:,-,,

.«! Alitl.m,,, V. M„n<-r(\H" . 4(i L.J.
Q- B. 1 1 ; 1 Ap. t;a. 71 :i : A/.//,.« v. Si,.,l.

(IttSS), 54 L. J. Q. B. .-.SJ , 1(1 Ap. (a.
ill.).

'

" Siii,i,,i,t' V. I'liwii Mnnii' 'lS(iti;,

i:> L. J. C. r. 172 ; L. K. 1 C. r. 3U,-,.'

It) lUirvhij V. Coiisim (ISOL' , 2 Eaut.
•HI; .)/,/,/;,„.„ V. triiilauilh ,\f.-:< , 46
L. ,1. Kx. -l-ii: 1 Ex. D. 3(i : /.„».,«
*•'*• 'o. V. hUchoff (1082 , :>1 I,. J

<^ H. iwi. , Ap. Ca. I17II.

V 11':/;/ V. Il,„i„„,ih 17!(S , 1 B. Ac

I', iiii: i:;„n„ii, V. .;/.'.-',„, .!/,„,/,«

/""I. is:;;,, 4J L. J. f. I'. :i():.; L. E.
sc. 1'. .-.IKi.

I Marino IiiRunmue Act. I'Jiii;, ». 27:
Iriin., -.. M.ihiiii,,) (1S47. I ir. I,. C.
'1^1: Itiiikir V. JiimuH 'IS(J7\ :i7 L. .t.

<'. I'. 10.-.; I,. H. :i c. I' ;i(i;j: /.„V«
V. S,,,;t,n, 1S7I , 411 I,.. I. C I'

>)>'

L. R. .i r. r. .;iii.

- M iriiic luMiiaiico Act. 1906,
-. 27 :i;

: /Acy/i v. ]>, /.i /;,,(r 1112),
\ Camp. :il!l : /«/ vii,-. Ihni..,- v. .l.,„soH

;is«7 . :i7 L. J. C. P. 1(1.-,
: L. R.

.i C. P. : («.

' Mariiic IiiMiianii Act. IU06,
s. IS ^2, : l;,„:(,. V. 7'./c/-,- IS74), 43
L. .T. y. B. 227, L. R. it Q. B. .Vil.

'I, Mai'iiii' lii~ui'aiii-f Act. lli(J(i. -». 21
fiS ; /,.„„/ V. M,i„„u„i inr , 1 H. L. C.
287.

(i
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luauninoi'

on life.

pn.viiHUt of tlu'nKi<vl viihu' Ixjcomo cnlitlod to tin- wlioli- uinoiiiit

of sulvttgf. ()!• ill nm' ol' Iwh I)V coiliuioii, to tlir wlioli- (luiiiun<«

rccovtTwl, notwitlmlnn ik »Ii«' value in tlic |M>lic.v in losn limn

till' iful valuiMX,. Wlino tlio oMumd I'llocti'd two policioB ut

two olhris oil II »(Ui|> VHhu'd in t-aeli iwlicv ut :!,()')()/., and, llie

sliip Iw'ing lo«t, III' n-cvivcd on tlio two iiiHiiiuiio's iJ'Ml., lie wiit

held liuldi- to refund the exci kS over the vuluution in the pio-

[loilioii of the amounts of the |)oliries ,// . In the ease of purtiul

io*.^ the uHsiired reeiivers the Niiino proporl ion of llio ujjmitl valuo

as the lo9» heart* to the mil value ,.- . Mil ah a valued poliev

is eoneliwive an to the value, it leaves it open to the iiisuror to

dispiovt the inleiesi of the assured whollv or in part, or to show

the nature of the risk //).

Insurunee of life, hy tiie payiiienl of a lixed annual premium in

consideration of a certain sum to he paid at death, is not a eoiitri;ct

of indeninitv, and at (Diiimon law iiiijflit he made without any

iiileiest. pecuniarv or otherwise, in thi' life insured ,6). liut the

siHtute II (ieo. 'i. C.48. enact«d,seel. I. 'thai no insurance shall

he maili hy any pei'son on the life of any |>eisoii, or on any other

eveni or events whatsoever, wherein tho j)ersun for whose use,

heiietit.or on wlujse account such policy shall Ik) made shall have

no interest, or hy ^jamiiiy;. or wagerinjr; and that every assurance

made contrary to the true i'ltont and ineaniuH: hereof shall he null

and void to all intents and purposes whatsoever." And sect, -i,

"that ii; all cases 'vliere tho insured hath interest in such lifo or

live>. event or event'*, no greater sum shall 1)0 recovered or received

from till insurer or insurers, than the amount or value of tho

interest of the insureil in such life or lives, or other event or

events." L'i)on the construction of this statute it is held sullieieiit

if the assured had an interest in the life at the time of ellectiiig

the insurance; and he may continue the insurance and recover the

value of the interest after it has ceased to exist c). But if a

i

1 i.

U Marine InMiriince Ai:t, llKMi. >. 7!>;

.»/i-.V,iu V. r„«/^,- ,lT7:i). 4 Bm. 1". 0.

150 ; yoiili of Kiii/lini'l liiwr. V. Aifi-

stn,i:i (1»«9;. a'J L- J- *i- B- **•
;
L. R.

.*) Q. B. 244 ; Anficurnztour UtiiiytU tit

Tnnfi V. Kinprns Afn-. (ISO"), 76 L. .T.

K. B. 9.S0; (1907, 2 K. B. HU.

(v) In iiHi V. ItiehmduM 'Wi\), '.> I<- !.

O. S. K. B. iif> ; 2 B. \ Ad. \m.

'i Marino Iimuriiiiee Act. l'JO(>, 9». 09.

70, 71 I
It'/iotof V. U<>»ie i\ f oJotiittl A'^ncr.

(1872 .41 L.J. C.P. ie2: L.R. 7 C P.

;i41 ; Aih-hisn), V. I.ihrr (IS"!. , 49 L. .1.

y. B. 12!: 4 Ap. Cii. 7''o; Ihlmorat lo.

V. Mni/,H 1902 . 71 L. J. K. B. 819;

(1902) A. C. .ill.

;«) Muriiio Iiisuruuce Act, 1900,

s. 7''> (2): Jhtitmit V. Home iSf f*olo>iiaI

Asm: (1S72;, 41 L. .1. C\ P. 162 ; h. R.

7 C. P. ;i41 : fl'illiiiiiif V. yurth rliiita

I>i><->. '1876 , 1 C. P. I). 7A7.

:/*, /V/' rny. linlhu v. Ittftin if- Lonfit/H

l.ifi- Asw. [WiV. 24 1- .). C. P. 6; 15

('. B. :JI15 : 2 Sm. I., i'. 262.

r' naUij V. hillin 4- Lomlon Inme.

\mA
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IHimm iiuiuiL's the khiho interest with hivi'iiiI iii'iiiv

ifcovor ii|)(in thf whole of thu value of hist iufoivsl ; u

ii'C'i'iving thi> wholo value fifiiii one he in inccliicliil I'

III' cull oni\ Cnkt. IV.

n<l U|)i

the Others yil); who hecoiiio liable to loiiliilniii

lO has paid the whole c). A jicrmon IS tuk

mill elmrgin:

l>rii nihl lo the (III

en III have an tin-

limited insiii'uhle intei'ost in his own life, and in that uf h

Ktirublv

iuttn'tiil in

lull a jiui'i'iil
wife / : and a wife in that of liir liiHlianil

eannot insure the life of a ehild wiiiiimt hi

interest in the life A); and an iiisiirunee iiniiiiiialh I'lleited

"* lifi.

iviiiu II |ii'i'Uiiiarv

the life of one person, a t till iiiNlaini' and lor the iH'uclit of
iiiiiither. who has not an insurable inleresl in the I ill' iiisiirei

and who is to |)ay t\h preiimiiiis, in puisimm !• "f an ariaimt'ineiit

lii'twreii them bv whiili the latter is to ^rvt tli.' » ilr Iviielii of tin

insuranoo, is void [i). By the Married \Vi

IH8-,>. s. 11 repealing iind re-<>iiaeliii>r the Married \Vi

inien's PriipiTt\ Aet,

!•

iM'itv Aet, 1870, s. 10), "a married woiuiin iiiav illVct a poliev

iipoii her own life or the life of her husband for her s,.|)iiiate use:
"

and '"a poliry elVeeted by any man on his nun life, and I'xpressed

lo lie for the benefit of his wife, or nf bis wil'i' and cliildren. or

*ny of them, or by any woman on bor own life, and expressed ti

lie for the benelit of her husband, )f bur husband and nliiblrot ner nusiianil, or ot lior husiiaml anil nhiMien
01- any of thorn, shall create a trust in favour of the idijeits fbereiii

named: and the moneys payable under any siieb pnlii\ shall not.

so liiii}.' as any objeet of the trust remains uiiperfnriijiMl. form
pnit of the estate of the insured, or lie siibjei'l to his or her debts:

iMdvided that if it shall be proved tlial, tin poliiv was elleeted

and the premiums paid with intent to defraud tin' iri'dilnrs of the

insured, they shall be entitled to reeeive out nf llie moneys pay-
able under the jioliey, a sum eipial tn tlie prMiiiums so paid "

I,).

\ ereditor has an insurable iiileivst in tin' life nf bis debtor to Interert of

the amount of the debt; and he ma\ iniitiiiie' llir iiisiirani'e and
°'"*^**"'-

11

1;

'il

is.jt
, 24 L. J. C, P. "I ; l.)(;. li. Hfi.i: ir,.,ll,,u„>;i,\.r„ri,s IsT.-. .

4.-) L. ,1. C.
.' Smi. L. C. Jil-J. five .tm'i/ v. .)/'/«><- -.''ill: 1 Vh. I). ll:i. .Se Friendly S.i-

t.i.hiin-s' /.,/; /„,,-,. (iN'iM
, US I,, .r. cictiis Art :;s \- Ij'.l Vict. i-. lUl , »."'iS.

r. r \>:\; (ISilil.i A. C. i;iM. -,) sh,ll.,.,i v. .tni,l,„l„l IhutU l„Ke.
ill) ll.Mau V. If'sf ISiiJ . ;i2 L. J. (lH.-,7i. m I,., I. Kx. Ji;!!; -.'7 L.J. Ex.

n B. :<:>: 3 B. A: S. .-.Til. HI: > H. ,V X. 4i.
(r) Sw mifi; p. ,ii). (/,\ S,,- f/,„n. v. MhIioiI l!"i,ie Fund
'/

1 (l,;ififh.s V. Flimiiiii il'.ilWI, 7S l.Sdl). Ill L. .1. (J. B. lis ; ilS92)
r,. .T. K. B. Mn: 19iii)) 1 K. B. sn.V I 1^. B. 147: /,'- Tn.ulmll IS'.!?!, 66

(/i Itml V. Ho'liil F.jriiiiinir Ai>h-i. L. ,T. C. 719; l.s >7) •> Cli. 41.">; Rt
179')!. •> Vi-.-.kv. 70 l:..i„'> />.,/,. i.^. lyor,

.
7.-, I,. .1. C. jy; ;

*; Iliilf-'-l V. K'lw'i- ISIill., 8 L. J. 1901)^ 1 Ch. ."iji;.

• >. S. K. B. :ill ; 10 B. k C. 724;
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liuanuice
ttfraiuNt Hie.

iti-uvci- tliul uiiitiuiil ufli-r tliv liebl liiw Ixmu puid^/). An iii-

HuranvL' uuiu|iuiiv in leiuling luutuiy luuy lawfully tttipuluU- timl

the borrower hIimII iiwurt- hit lifu to u j^^rutttur aiiioiiiit tliun tlif

(li'bt, and ii»(tigii the puliuy to tliuiii ui Mvimrity^m). A dtlitiu

a('({iiii-i'M iiu iiiMiirublc intt'rest iu tliu lifu of liii uruditor by ri'iiDoii

ut' a pi'oiiiitH^ by the t'l'tMlitor, iimiif witlioiit any valid c )iisidi'i'u-

tion, thai br \M>iild not ticiiiarid i>iiyiiiciit of thf debt dmiiij^ hin

lifi< ^H). A cuiiiruL-t of criipluyiiii'iit ut a lixed italaiy for a vortaiii

ti'i'iii of yi'ai'it ^ivi>!4 the I'mployeil au iiMurablu intorcst in tii>' lilV

"I" till' (iiiployci (^oj. And an <'.\p<'rtaniy <lepuniiunt upon ilw

lil'i' of u pfi'Hiin ii« iniiurabic at tlio full valuu, and not nit-ruly ut

tbij prcHcnt \uluo at tlu' time of insuring \p). InMurunciB of lifti

uttuall,\ t»\ci'|tl in cxproHB tt-rinH di'ulb by suiuidu, unhs^ tbc policx

iti asuigui'd ^(/, ; and it HocniB thuii' i** iin iinpliud oxo^'iition of

Huicidi ('X('i'|it in a state of insanity i, and of death by tliu

fi'luniouH ut'l of the owner of tlic policy r). There is an ini|)lit»l

exception of death by the inllietion of tlio death jtenaity itj.

An inNiirume ugiiinHt lire is a eontraet of indetnaits umler

which tl>e in>iirei in entitled to be siilirogntod to all the rights of

the assured, who is not entitled to modify the rights of the in-

surer by an.v reuuneiatioii on his part,/): and if niaile without

any insurable interest is void as a waf^-tu'lnj^ eonlrael, and is also

void under the above statute 14 (.leo. :J, c. 18. .\ trustee or baile*'

in possession •'!' goods which he is aeeouutable for to the real

owner has au nsurable interest; as a bankrupt in the possession

of goods which have vi«ted in the irusltK) for the eredit!>rs //>.

A wareiii-<-..ieuiau or wharllnger or carrier holding goods of others

in the way of his business, has an interest sufhcieut to sujiporl an

insurance to the full value in respect of his own nhargns. and of

(/ lliiHiii V. /.../"I .V l.'ii'Ini, /ii'ii.

(is.'il,, -21 L. .1. I'. I'. t>; l'> C. H. 3ti.5;

•i 8ni. L. t^ itiJ.

Iih) lloiriK" V. '.,-.« :iS14 . 13 I,. J.

Ex. l.W; 12 M. A: \V. 4SI.

ii,\ lltM.M V. 11,'/ IHil'J), :t-> I,. J.

Q. B. s;k 3 B. & S. ru'.i.

(o) llrMu,, V. «'..,/ fl8G2, :i2 L. J.

Q. B. 8.-) ; ;t B. 4: S. ,-)79.

( p) hnu- V. Lmiliii ImiiHij. Life Cn.

lI85.^), 24 L. J. 0. iy<i ; 1 K. Jt J. 2J3.

./ S<o II, ft V. M.unh'- (1847 , 17 L. J.

C. P. 2 : S C. B. 4:!7 : .»/<""' v. U;,,.l„»

(18,>l i, '24 L. .1. Q. B. 40: 4 E. & B.

'243; Vii/aiir v. I'tul'dusitimil .laace. {IS.IS),

27 L. J. C. S17 : 26 Beav. .W9 ; H'li/im

v./,,../ J[ S-„/. I.,l,l I. if, ./v.,,. lllHlN
,

T.s L. .1. •'. 1211; I'.iiHi'l t'li. 2>.ll.

I- Srf U„iii V. Ami!,, • Aiffi'if*,','

A",,. (ISDl , .)() I,. .1. «'. .Ill: r/,„,;,-

V. .Viii'i,,/ Ile,.enr Fiiii,/ Ixyij, «l I,. J.

y. B. 128; 18W2; (J. II. 147

'«) AhikiIiIi- Ih'Ci: v. II„II,im,I 18:iiii,

4 Bli. N. S. 191.

^ \y,\t i>f Kniflinitt Fur hmr. v.

/,.»«<•> 189t)i.'flt) I.'. ,r. Q. B. 36; 18<l7i

1 (J. B. 220; J'huhu' An\ce. V. Sy,rtftt,>-

(Xwm. 74 L. J. Q. B. 792 ; 190,i)

2 K. B. 7-53.

(H Mu,k>, y. HamJiui, [WM),-1\ I. .1

E.X. 109; 7 Ex. 323.



IMUiAUIV. fm

thu »iii'|iliiH iiitinsi 111' III)' i.wii.if. Xj. All uiifuiil veml.ir of
|ii<i|H-i'l\ liiiH III! iiiNui'iiltli' iiit>rtt(t ill rftptHt rf In^ liiii // ; Iml

aftiT mvi\iiiK |HiviiM-rit oi' tlir |.rir.. in full h,, lutaiiw no iiwui-
alil.' iiilinst .•

; mill ;iii insinvi wlio luia |,ai'l lii.- iiwmuil vundtir

for 11 liisR l>> Jii-r, u|ii>ii i.<(i|it l.\ tjio iiitlii- of thu |iiir(lm»o-iiiom>y

ill lull, limy i(MO\«i' bill k fiuiii liiiii llii- iiioiicy |iiii<l toi the l..*. (« .

A". lH't\Ctll M'Mlul ilWUIL'lX of tllO •itlllO illtolVBl ill |HO|»t TtV till)

loM in prinid fmiv u|)|>oitioiml»|f; hii<I tli.- iir ^.mv inoiuy is

u|)|iio|>iiut<'(l uiii.rilintr lo tli,. i,.t|K!itiv.- inture^^ts of the tuwuml
ill III.' |.ioi vU Ir. And an bciwi-.n uiiiliictin;^ intoicsU lliu

U'litlit of an iiiKiiiiiiiii' iirwiiinptivcly l»eloii){« to tlu' iinisoii with
wiioiM' nioiii-y it Wilt I'lVt'i'ti'il r).

Ciup IV.

Inlcnwt i4

un|Mul
vciiiiiir.

Ui'Hti'ictiuus on uiuiiiugf ure uguintl publiu policy; uiid iigivt-

iiniilK o|icmting in gciiiriil iv(*t taint of iumiiiig:i' uiv illog:il uud
voidi^t/;. A covouunt not l<j inuriy unyuiu' ilsf tiian tlic

coMnuntci', iiii(io'tinj,' no iiiutuul tiigiijjf.iiuiii of mmriuge wu»
liiiil illfgiil und voiil. Inruiiso it opnutos simply in rfsHuinl of

uuiTiuij'c ,(•;. .Villi II wag'i- by u iHiison I hut he wniild not iiiaii-y

within 8i.\ vi'iiis win* hi-lil illegal ami void /;. .\ n,v,iiaiit not

to ii'vokt' a will >o fill- ii> it i< ii'Mi.alilr li\ iiiiiniii!.'i'. U void ;iiid

no action will lii- on siiuh biouuh; but tlio covcimnt is valid as to

am otiici niodr of rcvoiatioii ;/ . Ipon ^'iMiinds of polirv,

bawd iijion nmidity. a |iri.nii»i' to inartv initdi' by a iinrrii.' I man
to a pi'isim who knows tlial his wife i.s thm living' is void h'.

Particular and [lartial restraints on inarriii^'i-, if nasonabjo in

in iMtnint
uf auuriitKv.

I'ai'tii^uliir

rnatrmint.

{..) Hffl/ci. V. M,.H,i,,/, I.I, /„„.
IN'Xii. .'•. \.. .1. W- B. Ill^' ; .. K. \ li,

Nri); /,. ,\ .V. ;r. itu. \. ai,:,, fiH.vi.
^N I,. J H 11. lit:): 1 K, A: K. ovj

:

t::-ii,„ih \. All;,,,., M„i,,„ I,,,,.. fis7;i .

4J I, .1. (• P. m:,, L. |{. sf. I'. ;V.ti>:

rcMi pniiuiwcl (111 ii|iiHnl 1(»T4 . l:l I.. .1.

I'. V. .V,m;. See .>>
.
I '1^1 1,II., 1,1 l„v, V.

Jt,„„l,il IHiilij, h. I{. :i I'. (•. :U!.
V) l'ulll„,j,,ilil, V. tl,"iul r.iih,,,,,/,

-/'vf.
: IS77 , i: L. .1. Q. B, :i-.« : :) o. ||.

D. 17:t.

.1 Xllllh llllli^ll ll,M,. V. M:/!,,!
(IS71). 11 I,. .I.e. V. 1; L. n. Tc; r.

F.,i„.„,u \. ii;-f is;s , 47 1., .r.i'. itt:i;

7 n, I), ,s.-„s.

',' S,.;,,,,,,,,,. V. i;.,„iM (\Hhi . >\ I.. ,1.

(;. l':i; li;i,ui,kei- y. Ili,l,„ill ln.V.'l, '.>:(

I'll. D. IsH.

./ s,...if V. Ti,l,, il7'«N .
-1 Ri-... C. f.

i;U ;
-1 Di.k. 7r.>: 1 \Vli..vT. L <'. .i:.-..

8.f /;.//„„, V. //.//-<,,.< ls7l . i:i L. .7.

• '. I'.ii'.i; L. I!. IS K(|. .^il": ./.„». v.

./..,„. i,s7.v. 4."i L. .1. U. H. IM,; 1 tv. n.
F). .'7:'

; It' in,, I,,,,/ hMU
, 74 L. .(. I'.

•JII7
; I

'.III'. 1 I'll. (((i.

: I...II, \-. r,,,.. 17':s;, 4 Burr. .'22.-i:

VViliiintM'ii. :ii;!i. Sci. r,„.i-y. li,r/t„i,l»

'i'>
:

Miiiliiirim v. h'ile/iii,,/ Ix'-i), 41 ISil.'i , 10 V'i<. 4:)7.

I.. -J H B. •J'.'7: I.. H. 7 <i. II. 4 iii. -/i //«,'/,,/ v. /?,,, flHOS". 10 E'i«t, i'J.

{" i;i-i,lta,„\. V.i'iiiii lfiH:i'..vj T. .1. '/ /.'i.''i;.«..« V. ()i„',i,iii,ii l>s:; .'12

Q. H. litKi; 11 Q. B. I). :i,sii. L. ,1. u liii : -.':! Cli. I). .>(,>.

'/ Ur,„i„iil V. .-I,,,.!,! IsT.ii. I,. R. ;/. .v,.,.,. v. l/;:,f 1>M!S>. 77 I,. .1.

llll'li. :i8<i: .\;,ll, Itiil. ,i,„l M,,r. //(Mv. K. B. i:i
; il!ii)S 1 K. B. 7J1): ll'iUn

V. IaiiiiIii'i. Lii,,pvi,l 11)1,1 i;i„l„- lii.\i;. V. r,in,!,ii I'liisi, 77 L. .1. K. B '>',n

(1N"7), 16 I. .1. V. .i:i7: .-. fti. I), .^ii'l

:

lyiiN 1 K B 7i:i.

i I
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M4 TIIK MAITKM ok LuMKAtTM.

1

n>h«bitotl<>n

PaitIII. tntout, «rt> not illugfti; lu m riMlritiut uutil lwual.\-oiM nr utiMir

~
reiwioiuibli' agf, ur until cuiuMiit ul' puiutilt <>r KUurUiutu; u iivtriu-

tiou t(> umrry or not tu luitrry u imrticiiUr ihtnuii; or u uIum of

AirrMviriiu pcrKoiu), t» a .S<)oti'luuuu, or u iloiiicntii' ai'rxunt ^iy. Agivcuifiit*

marrlN'ir'"'" ''"' |>riH:uriug iimrriiigia lor ri<wurtl iiir illi'gul ami void, wlu'llur

• "(jurtii^uliir initrriuKc i» conluuipliiliHl or ulictlii'r tlu'contrurt i'- tu

give iutrotiuctionit to puritua* of tbc oppociiu) iti'X ,kj. l'|>ou the

wui)> |iriui'i|)li- a bunil conffrring u ixHiiiiiar} bi.'iu)lit upon tli*

imrcut of oni- of the aj>ou»t>t, a» tlic DniMiilcratiou for liiit or Iter

oouM'Ut to till- inurriutfts i» invalid J^.

.\;^'rc(>nii'Ut with a moiiiuu u|>ou tliu uouttidcrution nf fiiluro

illicit i'oliiil)itul ion an* dlcgul and void jn). And all ugrivim-nta

niadt' with u tliird {lartv for procurvuicut of suvh illicit rohabita-

tion uri> void ,^n). A |ironiitH> made in uonitidoriitiou of the

iVM<a*'on of tin illicit coliiiliitatioii, or in c'oii.<tid(.'rution of |Mi.st

illicit I'ohubitution, or bv way of i'oiii|ii'imutioii for Hi'diirtion. it

void Hiniply for want of vonsiduration u): lo that if uiado in tha

form of u lutnd or a covuuant under m-u\, there ii* prima farie a

valid ciiiilniel /;;: but "if the 801'uritv in of such a nature an tn

hold out an inducement, or constitute to uither party h motive,

to continue the conneition, tho instrument would bo void" q).

But the general rule of law is to make evory presumption in

favour of validity, accordingly the mere fact of continued eohubi-

tatiui) afti-r the s(>curity ha!« Iwi'n given does not necessarily lea'

to the inferenc<! that it was given in romiect of a future cohabita-

tion with the c(inse(|Uen(« of illegality in the considorution r).

Hat the party cliurueil upon the si'curity is i-ntitlcd to discivory

respecting till' nature of the consideration d\ A payment of

nionev or transfer of property in consideration of illicit cohubitn-

tioj; is valid and cannot be rocovrrod back; as a settlement made

I Tlmrl..w, I,. C. Seoll v. Ti/lt,

(1:m8 •-' Br... C. C. r.n -. l Di.k, 712 :

1 Wti. k T. L. C. .Vtj ; I'' II in V. I.iini.

ISli; ,
'.) EB^t. 1711; Jim V. Till tin-

(IH8n, -lOL. J. C. Ifi' U .li. I). 1»«N.

,< .\riMlrlii>l y. llii-ri (no-;, i Mn..

P. C. 14 1; HrrmiiiH v. f'li- liHU-nrt/i

(lOO.-i), 7» L. J. K. B. 620; 1UII'> i

K. B. Ii:i.

,/; h'liii V. Jllni J7«7;, •.' VVrn. .">HH ;

Hnmil'iiii J)idt)y. .V.ili'iH /.'.r,/; 1710),

I I'. WiM». lis.

()h: irnlkii \. I'liliim. I W. Bl. .M7;

Omu V. Mnthinn ISOU), h \v». '.'86.

II. Siv ll'illvimn V. Hiitliimt ilKli:!),

;i'l L. .1. V. Itli; ;!> Brnv. .'174.

ilil ItiilHilii.lil \. /I'irir (18411;, !.> L. .t.

Q. B. 141 . 8 g. B 182.

(/)) Ih-mi V. Miitliin' 1800 , ."i V"«.

28ti; .Vi/c'v. ,V'-»(Aw ;18'jti;, (1 B. \ (/'.

::i.T : .v. r. h. tM|iiitv'1822 , 1 Sim. & St.

01 : 182.'.
, 2 Sim."& »t. 2i!0

; (1828 , 2

Sim. I til.

V Wiirram, V.-<'., 'futl v. />,(/,..-•,•

(181 1 !;i L. J. C. .''2 ; :> HMrc. .•i.n;.

!•} rV" f'lin.nirr -'innl;, 'in Cti. F). ^i'''!.

(« llnii/i.iiv. \i'lll,f;l(l{\HhO),20L .1.

C. I8f. ; 3 Mai'. & O. 94.



lUMf I IV. AM

lt.\ u umu u|iuii li riiniml iiwrnu^i' Mitii lii* idi iNiMii wifi'* HU>ii>i. t'lui-. IV,

wliii'h was lii'lil tu tx' vhIiiI a^ ii^iiiutl the w'tlloi uml iiw ri<|irr

Hi .iiativiii 1^/;.

AKi'i'fiiii'iitit pruMiliiig /or u hiiiii«< ni'|>iinili<>ii i»( lnii«lmii>l uii>l "»i|««mtloii

«itV, MliftliiT iiiaiiu iM'I'ori' or i»fl«jr itiiitr iHif" illcifulKill mil

Miiti II . Anil li i|ri><| 1)1' h>'|iMiiiliiiii xiiuti'il ii|)iiii nil iriti'iiilril

«i'|iui'iitioii uliicli limit not tukt' |)lui<o ii voul x . Iixiii tin- tiaiit)'

|iiiiicilil»' lomlitioiw for tin- liiloniiiiiulion of uu ,tiitf of inuhaml
ui wifi' in till' livi'iil of a fiiluri> sc|iiu-iil ion mv \oi<l. lunl llio •Ktuh

iiiiiiiin!! uliooliili' // . A iiroiiiiiii' » 1 jitiv iiioihx i.i iiii_\ otlu-rcoii-

xiilcnition to II IiiimIiuiiiI or wifi' to ;ir>><'iiri' n !«i-|iiii'iitioii in illi'^ul;

lull iifti'i' II Ni-|>iirul ion liii« lict'ti iii.'1'i'i'l ii|Min, hii'Ii nmnilMi' miimIi' In

mil' of till) |Mirlii'H ill rnrisiiUTiiiion of i-xiTiitiiiir a pro|M'r iIcmI of

Ml
I
>ii rut ion In \iiliil : . I'lion n Hi'|iiiriitii>ii in fml tiikiii^ |iliiri',

an ii^'ri'riiii'nt nmv ln> ininlr n'lfiiliitinf^ tlif tornis of (lie i«>'|iiii'ii-

tion a . Anil tiTin^ .iriiiiiifi' I Im'Iui'imi s|miii<4i'm, in fact living

iw'|)iir;!ti', ri'i*|M>i'tin)r n fiitnrc wimralion uill lio .nforn'il. if

L'olmi)itution wuh I'fNiinii'il upon conilition of surli an aj^nv-

nionti'>). ApriTiniiitM for ii »i'|mriilion inv oiilinnrilv iiiinlc Ia

" '('I'd In^twoon the liiiNlmnd, the wife, anil u tni*to<' for flu' \vif<v

It was foriiii'riy mlvisnlili' to Imvi" a trustof for tlii' wifo jiiini«<l

M fovonanti'i' hv reason of hor disability at law in respit of

contrari ; l>ut xinri' tlir Miirriiil Wnnnn's Pr<)|iirlv Ad. IHHi. an

afrrocmont for si^pnration may b<> offcctnally inado In'twccn

hustmnd and wifi- without the intiTvonliou of u tru^ti'i- r). Thi

roiirt will dofri'i" spt'oifii- piTforinanio of nn iii;ii.'i'ni''iit to cxiTute

a doo<l of sopnrntion with proper covenants: and will enforco tin'

covenants of the dii'd wlieti executed r/\ Mutiliil invin.'ints liy KtfeotoL

the liushand and tiie wife not to sue for the restitution of i^n- ri^jJtl!

jueEl ri(;hts are lawful and usual eoven.inis in ;i deed of separa-

m

i

" .!•/,» V. J-nHht IS73 , 1-2 L. .1.

C. «»• ; T.. n. Ifi E<|. •>>>>.

II tr,tt,„.,ilh Dfi'i;/.', V. y..il,^hiii;,

[M«r,, Wi«:ni. .•> Bli. K. S. :i3:i Sei>

W,U.,v. iril„.ii 184N , 1 H.I,. <• .i:iH:

IH.-it
, '.'.I !,..!. I' 697: ! ir. \.. t'. I'l:

; Wh. \T. L. C. .)77.

'r UiiHlhi, V. .ViilluHri, 18llfti, L, R.
7 K.). ;ii::

v) ''iirinritilil V. I'nrtiniiilil IH'i:!
.

il L. T. C. N4'l : a Of l». M.' \- O. <lsi

:

//. V. ;r. {lK.=i7 . :i K. i J. .18i; .ViW,..//

T, J.„

ini.

« (l>ili7), Ml U. .1, (' .i.Vl.

'uHi' V. W'diV,' 1,H4J
,

•1. i F.

(./ J' y. nii./i.ir mil , 2

K. B. HI : 2 n. Sc n. .il7

ii'iii/- (\H\> . <i('i. i- r. !oi.

* Ihnri,,.,, T. Hiin-ii.,1,

I, J. K. B. vr,: l;»o'P i K.

'. }f,<-riii'.r V. .]f.-l/,Y,i„i

L. .1. W. B Wi : Jl W. B, I).

,/ ir.Kmii V. I)"|7...«'I.S1S1,

r,iH: ix.il .>;! I.. .I.e. (i'.i7;

40; 1 W'li. \ T. I-. (". .>77

//-„/ lHli2). :!1 I,. .1. C Kil

I,..I.O

: JoHiM
s.

V.

\'.><W.

B, :).i.

79

IHSN
.

1 il.

.-.7

1 II. L. C.

lU.L.C.
: Ifiiiii V.

, 4 n.. o.
F .\ .1. ;i ,

'. >>, It;

;i'i I,. J. •-. :37l: I. U. '••li. .W'.

../ is?!!),
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TilK Ml'J'lKK OF CONTKACIS.

lion (,e) . Siucu the J udicature Act, 1873, u coveiiuiil uot to tmv

for restitutiun of coujugal riglits is u bur to a suit ia tliu Divorvo

Division uuiess tho party at-tting up tlio deed iius uogioctud sub-

slautiuil) to perform tlio stipulations on liis part t^f). A cuvl-

uuiit uot to suo for u duuluration of nullity oC marriage is also

valid and affords an answer to a suit for tUat purpose v,y). It is

uot an implied condition of separation deeds, in tho absence of

a covenant to that etiect, tiiat the parties sliall not sue respecting

conjugal rights (/*). And it is uot an imi)liod coiulitiou of separa-

tion deeds that the partie.^ shall live chastely during the sepurutiou,

and theri'fore unless expressly stipulated the contract is not

allecti'd by the misconduct of either ^/); nor is such a condition

cousidercd as a usual condition or covenant of a separation

deed Ji . There is no implied exception in >cparation deeds of

the marriage being dissolved by a judgment of divorce; but in

such case the court may revise the deed as being a " post-nuptial

settlement," under the statute 22 &. 23 Vict. c. (ii Jj. ^>eparation

deeds are discharged by a return to cithahitalioa, as to all provi-

sions of the deed wliicli uie incident to or depeudeiit upon the con-

tinuance of se])aration; uidess it is expressly stipulated lo the

contrary , ;« ). 15ut the wife may recover arrears id' income actrucd

due at the tinu^ of recimciliation ^n). Mere casual acts of inter-

course do not necessarily auiouut to cohabitation so as to put an
enil to the diHid^o). A deed expressly conditioned to become

void upon a consent in writing to resume cohabitation, was held

not to be avoided by a mere resumption in fact of cohabitation

without the written consent (/>). A provision made upon return

,; Iflho,, V. //,/,.,« 1S48I, 1 If. L. C.
.loS ; ;ls;)4t, >:i I.. .1. C. (lu; ;

.'> II. L. C.
411; 1 Wli. i T. I,. C. .-i"; ll'n.t v.

HiiHi iXHC'i). :!i L. J. (' Uii : I !).(;

F. i- .1. J.'l. Sic Hunt V. //-(/,/ (|s<)7
,

07 L. .1. Q. Ii. IS: 181i;) J y. It, IT.

\ f'] h'lHH'th/ V. K'liimiil ;ly((f. , 70

L. J. P. :il ;
('l'.l07i I'. W • llilliumhr V.

/(»/,•«,////» il'.iOH). 77 i.. J. !'. SI I
1!I(IH;

p. 17(i.

i</1 .tlilii,!.,, V. .Ililivl;, 'ISSN ,
.-)«

\.. 3. P. S: i;! I'. I), 210.'

.!, .h, V. rutl.,<, (1S24), -M L. J.

(). .S. K. n. SI ; 2 H. i: C. ;)I7

(1 lliiwlu V. Unii'lii {1,SS2), .')! L. J. p.

41 ; 7 P. I). 77 : AV„ v. Hm, iiss:!;, ;-,2

L. .7. P 2.'); S P. n. liS; n;,>l,m;is V.

Hr;^^«f//.^ (l!)0(i;, (i'.i L. J. P. C.'s:);
jnuli. ,.\. C 1 H' ; yvriit'iu v, Suniiitn

VM)- , 77 L. .). P. S; IWIS P. H.

/) ll,(,l V. //,(,/ l,«Sli. .-lil I.,. .1. C.
iii)7 ; IS Ch. IJ. {<:».

I, rl,„:l,>,r,..iu V. n„it i,s7:i .4:; I,.. I.

Kx. 2.> : L. H. !i Kx. ;i8 : H„,.,fei/ v.

«•«..,'. V lS(li)j, as 1, .1. P i:i; L'. K.
1 P. \- 1). i;is : /,•,,,/,„/, V. A,./,,,/' ilS!i7 ,

lili I.. .!. P. ti9; (IS',17,1 P. i:t.s.

[H,- lUil,,,i,iH\. Ui„„ iCmiitis^ 18l:i),

I l)ii«-. l^.^^^ \ Wtlsuii \. M„.,l„ti (is;i2),

1 I.. .1. K. H. 2.'i(); ;j 1). i Ad. 74;!;

Suvl V. .V„WMSSii\ Wr, I,. .1. C. 137:
M Cli. I). .V21: /,', .N> ,/.« (IWPl). 7;i

L. .I.e. 2.'>:i: (l'.M)4 1 Cli. 4.51; coni-
priiiiiiwd upiiii Hppciil I'.iOi

, 73 L. J.

C. .171;: (11104 2 (;ii. 121.

{«) Miiiiiii V. Mnmii (11)00
, 70 L. .1

y. B. -0.

((.) Uniiill V. Rnu;ll ;1S!)!»), (iH I,. .1.

y. Ii. ;ir>: I'.ioo 1 y. b. c.

l'} Hitn:j!' V. iiiiitid .iS'7), 27 I.*, ^.

y. B. :>! : s K. i- B.

if;
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1(1 (^olmliitiilioii for |ia\nii'iit of an iillowiinci' in llio event of a

I'uturo Hcparation by ordrr of tlip (!ourt in lvf:^al{q).

The father of a logitiinato oliild, and tin- mother of an illej,'ili-

ninte ohihl, arc al law invi'wtoil witli tho riglit of custody and
control over those children, and any ajri'i'cnient by which tho parent

pnri>ovt«i to deprive himself or herself of their rosportive rifjhts

is invalid: these resiiootivi' rijjhts \v(>re reeojjnized in the Oourl

of Chancery, subject to the (jualilication that in that court the

interest of the child was of paramount iniportaneo (r). A pro-

vision in a separation deed deprivinj; I lie fiilher of his Icjjitiuiate

euslody iind control of (he children of the rniiiriiiire wa-^ illi'i.'iil;

and the court would not enforce an ajrrevnieut to nxeeute a ili'ed

containiuj; such a provision x): except so I'.ir as it might be justi-

licd by the father havinp: proved himself by misconduct to be unlit

to have the custody of the children '7^. Hut by tho Custody of

Infants Act, IHTJl, s. 'i. "no asjreement eontninod in any separa-

tion deed made between tho father and mother of an infant or

infants shall be held to be invalid by reasmi only of its providinsr

that the father of such infant or infants shall give up the custody

or («)ntrol thereof to the mother: provideil always that no court

shall enforce any such agrcximent if the oiirt shall bo of opinion

that it will not be for the bc<ne!it of the infant or infants to give

elTect then'to" />)• The Cuardianship of Infants Act, 18S(J,s. o.

which entitli'S the mother to apply to the coin't for an order

regarding the custody of infants, has enabled the court to d(>prive

the father of tht^ custody of his children, although he may not

have been guilty of such conduct as would have forfeited his

rights under the old law. and the misconiliict of the mother is no

bar to her ni)]dicnt i(Mi, if both father and mother are eipially

iiiiilty^rV By the Custody of Children Act. 18fll. s. 5, the

lourt may refuse to make an order for the delivery of a child

when tlie parent has abandoned or deserted (h(> child, or allowecl

CiiAi-. IV.

rhiliircii.

I

(,/, // III'

I-. .1. K It

'.1 ir n,-

N. H I M ;

7(1 L .1. <^
S.*/ iirry.

in:i; Hi h.

lU.i.

(V r. II ti

I...I. V. 'JS

'. .v« '//

iv.// V. Il,ii;;sni, \'.\W\, 7r)
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•/<•// V. n'llhslni MSJS'. 2 rtii.

; ilNiii/ilin/s V.' I'l.lid- ilflOl).

. R. T.")2: '(l!'Or> -> K. I!. ;!S.i.
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III,!,,,- IS71 , 10 L. .r. <\ tl!i2: L. R.
« Cli. 7111.

") Sit Itr Ilrmiit iI,S7H). IS L. .T. C.
407: 11 I'll. D. ')0S; llfin' V. rr.rtrf

1S7'.1 , 12 Vh 1). (;2'.t: IIkI v. llifl

issi;, .',(1 I,, .r (\ {V>- : IS Vh. n. >>'».
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.>''2: flK'.i7) 1 Cli 7sii; //' A. (IS99 .
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TIIK MATTER OK CONTRACTS.

Past III. fho child to bo brought up by anothor jwrsoii at that poiMoii's

i^xpi-nse, or by the guardians of a poor law union, for suoli u

length of time and under such cireunistauees us to satisfy the court

tho' *'\e parent was unmindful of iiis parental iluties, unless the

par has satisfied the oourt, that having regard to the welfare of

the cnild, he is a lit person to have the custody of the child. This

euui-tinent apparently- only all'eots tin- parent's right to the cu»tod\

of the child, and not the right of the parent to nominate a tit

person to have the custody of the child under the Guardianship

of Infants Act, IHHCt // . An agreement made in consideration

of marriage or after marriage depriving the father of the control

of the religious instruction of the children is illegal and void: and
the court will support the right of the father without roganl to

such agreement c . The court in general orders children to Ix-

educated in the religion directed by tl-.- father, or, in the absence

of direction, in the religion professed by the father unless he has.

b\ his conduct, forfeited his rights V«). The jurisdiction of the

court may be exercised where the infants are residing out of the

jurisdiction 7/. The tJnardiiinship of Infants Act, IHHH, has

apparently not altered th(> principles upon which the eourl

acts )' : and the Custody of ("liildren Act, 1891, s. 4, enab!<«s

the court, although it refuses to give the j)arent the custody of llie

child, to give directions that the child shall be brought up in the

religion in which the parcMit has a legal right to require that tlif

child shall be brought up.

.\n agreement which i< crfectly legal in its terms may i)c

icudcred void by the illegality of the purpose for which it is

made (I . .\ sale of goods for an unlawful purpos" is void, and
the seller cainiot recover the price: as a sale of go ids for the pur-

pose of shipping them in a foreign trade prohibited by statute <•):

a snlc of drugs to a brewer to l)t> used in making beer, and the ust.'

of which is prohibited by statute /): a sale of gonls for the pur-

(A) /!• Mi„it„qu (1S84). 54 I,. J. C.
.TJ7 ; Li's Ch. I).' SJ.

ff) /.' Medrn'h ISO'.'). fi2 L. .t. (
'.

•208; (189.1) 1 Cli. M.l.

'd, Vtr ntr. U'litnth v. Monin (187-),
»2 L. .T. Q. I?, hi : L. R. 8 Q. B. 207.

{() Vglilfrnt V. TmuMt fl7»7), 1 B. \
P. .Ml.

(/; liiiii/luH V. Jh<,/li'» (IS13), 1 M. ,V;

8. bn.

(v) Si>i> AVy. V. .Vrt>A l.'8:i\ .52 L. .T.

Q. B. 442: KtQ. B. D. 4i4.

{.-1 Ainli,,i.-\.N„lt 1S7:I
, I.. I!.8Ch.

f>22 ; .tiiiii-h:lli.i T. l.iikeilliK \X~»), 48
T.. .T. C. I : in Cli. I). 49 : AV W. (1907),
77 L. J. C. 1 17 ;

> 1907) 2 Ch. ,^).57. See
F. V. F. 1902), 71 L. J. C. 41.'); (1902
1 Ch. 688.

((/) He Sninhii flS88\.')7 L. J. C. 71 S;
10 Ch. n. 20(1: j;r Xiirt,,:: .'|Snfi\ lii

L. J. C. 041 ; (1,S9G) 1 Ch. 7)0.
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I'or

poses of a brotlu'l jt): tli.' him of gwds to a prostitutf for il,o Chap. IV.

special purpose of her tnide, ultliouj^li the ugreoment is luado
without any stipulation for payment or profit out of the ijroee.'ds

of tile unlawful use /* . A eontnut between British subjects for
the sale and delivery of goods abroad, for the purpo.xe of smuggling
or importing them into this eouiilry without paynu'nt of duty, is

illegal and void / . If ,, foreigner residing "abroad sells Jad
delivers goods abroad for such purpose, ho i.iuy recover the price
though he had notice of tlw purpose for which the goods were
l)OUght: because the contract was complete abroad, and no country
ever takes notie«> of fh.' re\enue laws of another /.•). But if the
foreign seller j)artieipatos in the act of snmggling, as by packing
the gowls in a manner reipiiwil for that purpose, he cannot sue fo
the price in the courts of this country ;/).

Upon the same priii.ipj,. money lent for an illegal purpose cm- M.mev I.nt

not be reoovcre.!. as mone\ lent for the purpose of settling losses pj.'ipte"'
on illegal Htoi^k-.jobbintr transactions i/n; or for tho purpose I

playing at an illegal game n : or for the purpose of carrying on
an unlicensed theatre of which the lender was to share^the
proHts o); or money phncd to the credit of a person at his

bankers, with a view to obtnin False answers rrsjiectiug that per-
son's credit /} . If the loan is void by reason of the illi.g„l

puri)ose. all the securities jj-ivcn for the loan are also void y.
Trustees who lend n y in breach of trust may reiover it back.
the loar under such circumstiinces being merely unauthorised but
not illegal /•

. If uion<'y is lent in a foreign country for the
])urpose of ))laying at a i.'ame lawl'ul there, and the nnmry lenl

is recoverable in that country, it may be recivercd in the courts
of this country .« : l)nl if .i security (as a bill or die pie is given
for the debt which jrives rise to an indepiMileiit cinisc of action

(.'/, Ifiiiiiiltml V. (iriiill(/ri- iln5l> .
") H.

& N. 40.

(/i> I'lurir V. /l,-oo/,a ,m\(>\ :!.•> L. .1.

Kx. i:!4: L. R. l F.x. J 13.

II /('«;/« v. l.iiwniief l"S!i . :l T, R.
lit ; rliiij,,^ V. /;i,iij>e/iiii,i ITm , 1 T. H,
Kirt.

Ik; I'rlleeal v. Jmifll (18:i.i . 4 1,. J.
E.K. :!•.>(!

; 2 Cr. M. i-'R. :fll. «,.- si,,,,,,

V. ir»y'.,.(IK49>. 2PhiIl. SKi.
{>; n;„i„„it v. R,r,i a 794), .3 i'. r.

>«) Cmnan v. Itrure 'ISim, :! B. &
A1.1. 179.

;") MKiimrll V. R„h,»w,. 1838', 7

I.. .1. Ex. 149 ; :! M. & W. 4:!4 ; F„ol v.
IMrr ISIH , h Man. & (i. .?!.'>.

i'" Ih lli'ii,',a V. .I,„,i>/,,,/ fls:H).
2 L. .1. C. 1'. 214: 10 Bi„;f 107. 8.t.
A'kiwv v. (j.4,iM,.,ii„, 'is:i(i . (J L. J. c.
I'll: 2M. \- Cr. .i:!.

! ),• I!, <;i. II, 1 1,11 St';,iiili„,l l\,. (1884'
•'>4 L. J. C. lis: 26Cti. D. filfi.

V; r,i,,„n,i V. A, !/,•( 1819 .
.'! B. i AU.

179; urn V. r„r 18)9", 4 H. & N. .'i.MI.

)) ll C.lli,,,,,, ;1S81), .'il L. J. ('. 3
19 Ch. D. (U.

(«) Sarl,^ V. l-„ll„„ (1909', 78 L. ,T.

K. R. 7SI ; 1909; 2 K. B. iOS.
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THE MATTKK OK CONTRACTS.

in tluH country, an action cannot be niaintiunixl upon the security

if vitiated by illegality according to Knglish law '<).

Money paid by a person at the request of another in execution

of an illegal contract or for an illegal purpose will not create any

debt or contract for the repayment of tlie niuounl »). And an

indemnity for payments, or for liabilities incurred, in carrying

out illegal contracts or purposes is void a;). Hut money paid at

the request of a person in execution of a eontraet wliieli is merely

void, and not illegal, may be recovered; as money paid in dis-

charge of a wagering contract upon shares, which is rendered

simply void by the Gaming Act, 1845, s. IH (//); or money paid

by a broker upon contracts for the purchase of siiares which were

illegal by statute, though sanctioned by the custom of the Stock

Exchange (2). .Xnd an agent cannot recover from his principal

money paid for an illegal purchase of goods or for any other illegal

services (a)

.

A demise of land for the express purpose of carrying on an

illegal trade is void; and the lessor cannot recover rent under the

reservation or upon the covenant of the lessee or for breach of any

of the covenants (h). So if a house or land bo let for the purpose

of being used in a manner to create a nuisance (c); or if rooms be

let for the purpose of delivering blasphemous lectures (d): or if a

house or lodgings be let for immoral purposes 'c). And a

guarantee for the rent of premises wiiicli were lot for tiie purposi-

of the lessfX) selling excisable liquors without a licence was held

void (/"). A covenant to secure the purchase-money of land which

had been sold for tlie purpose of being res >ld by means of an

illegal lottery was held void (g)

.

The insurance of an illegal voyajre or undertaking is void, and

in

i Miiiilin V. iMi-ni 11107). 7ii I-. .1.

K. B. TOfi : <I!i07' 1 K. B. 74G.

{lA r,im,iin V. /;)WP(1>I19 ,3 B. &• Aid.

179; AiH(,iii V. .ihriiiieiill'ir {1K24 , 'J

L. ^. (). S. K. p. Ill : 2 B. & ('. :rA:

III' J'„rl.n- !l88-i),,52 L. J. C. 159: 21

Ch. D. 408.

(.1) Soe T/ineler v. Ifmifi/ (1878), 48

L .T. Q. B. 289 : 4 Q. B. T). 087.

((/) riarlrr v. //«.</,/ 1.S7S). 48 L. .T.

y. B. 289 ; 1 Q B. D. (>»:> ; ovemddiii
bv (Jaming Act, 1892, atilr, p. :')46.

'{:) run, v. llmiKH (188.^), .')4 L.J.
Q. B. 466; l.i Q. B. D. 388.

(ii Krji. Miilher fl797\ 3 Vi's. 373.

(A) (iti\ lAffht 4' i'fifiP Co. V. Ttu'ttn-

1 18 1(1 , 9 L. .1. Ex. :!3('. ; 6 Bing. N. r.

324.

V Fli'ihl V. Itiirke (1841), 13 L, .1.

Kx. :!09'; 13 M. & W. ITi.).

,/', r,iiiiin\ .ViMoH/H (1867), 36 L.J.
Ex. 121; L. U. 2 Ex. 230.

(f) Crisp V. Churrhill (1791), cited in

/,/.../'/ V. Jiihiimi (1798), IB. & P. 340 ;

V/iJill V. )\,ujlil flOlO). 8(J L. J. K. B.

2.')4 : (1911) 1 K. B. 1 : S,»iih v. Wh,h
(1866), 3.-. L. J. C. 4.i4 ; I,. B. 1 E(i.

626.
(/ Kitrhirv. .siiiii/i nniHt, 18 L.J.

C. p. 9 : 6 C. B. 462.

la) llridim v. Fi'lier ;iS,54l. 23 L. .1.

y.B. 276^ 3E. He B. 642.
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till' asBuri'il (^iiiiiot recov.T ii loss as an iii-uiMiin> of a >lii|' or OniP. IV.

gooc < for the purposii of truduig with an cihtiiy /<); an iiisun'iiicu "

of eoutrabaiul of war for carriagi- into a l)o!li.i,n ivnt port ,/); an
insurance of a voyage with a duck cargo prohihiie.l \>y statute /.;

If the unilerwriter was party to tlio ill.'gality hi/hibseription
woukl 1)C illegal, and if n:)t his niiIis riiition would hr \ .id: in

either ease he could not charge tln' preniiiini / If the :issi|ivd

paid the premium in ignorance of the illri^aiity, us wIiitc u
war had been proclaimel abroad before th<> insuraiK-e was mude,
ho may recover it baek(»()- !•' llie muster of the phij) renders
the voyage illegal, as by Ir lin,' a dock cargo, or cirrying ;)as-

scngcrs without having a certilicato, the insurance will bo vitiated

or remain in forc(! according as the owner knows or has partici-
pated in the illegality («).

A knowledge of the illegal purpose is presumptively sufficient to riirtidpaUoi

deprive a party of the l)onr!it of the contract, though ho has not 1,1,111.?;'

stipulated lor any share of the proeocils or profits of the ille-

,,!ility (o); nor is it material to the validity of the ontract that

the illegal purjjoso is not carried into elleif p]. If the contract is

in itself illegal, as a charter-party for tlie importation of ])ro-

hibited goods, it is void, though the parties ..ere igiuraut of
the illegality; but if a contract can bi" performed in u legal

manner, the intention to perform it in an illegal manner or for an
illegal i)urpose must bo prove! in order to invalidate i* ./}.— .\

party to a contract, upon discovering that il is intended to appiv
it to an illegal purpose, may refuse to complete if: as u|ion an
agreement to let jjremises, which the less^' intends to use for an
unlawful purpose (r). But on executed contract eannet be

rescinded in coiise(|uence of an illegal use; as where a lease of

premises is granted and jioss vs.sion given, thoiish the le-s in-

111

tii

'/,; H<t',„if,; p 512. j„ l.,,iUifi„.t V. 7;.,./.,/ (ITtlfi , 1 B. \-

./| //.M, V. //,.„«,«/ (IS'itl. :U L. J. P. ;> .1 ; l.„„,it<,i, V. 7/-,v/< s (lSl:t). I M.
C. P 117: 17 C. B. N. S. 7ni ;

s,„,i „r k S. .">'); /•.„,,< v. /;,.„/.-, (is«i; .
;!.->

V. 1.;n'i„t n:d l\.r. M,i,;ni- //,v ('STl), I.. J. Et. I:i4 : I.. I{. 1 Kx. 21:); V,,im
•II L .r. C. P. HIS. V \r,.„ht P'lO , Si; ;.. .1 K. B. 2.)1 ;

/.I Oi,M,-,/ V. ll'ih (IS-i!);, 20 L. .T. (lOM', 1 K. B. \.

Q. n. fl; 2 K. & K. I. (,,) (!„, Ij./Ui ,v i-u\.e C„. V. y-d-A',

(/) Jiikius V. rotit,- (1S17\ 6 M. i 8. (ISJU), 9 L. J. Kx. :!)•; ; G Hiug. N. C.

(<«) Onm V. llriiri MSin'). 12F'iist, }2'i.

oe ir,Knii V. y;-;i'.i;i (18011 ;u L.J.
Q B. «2; r, B. i- S. 20S; /).,/,,,„ v.

In,i'r„kf (1S"41. 43 L. J. Q. B. 221:
L R. it Q. B. SSI.

I..

:)2I.

(7^ /r«w'. V. .V.,.>;. ,'1872
, 42 L.J.

Q. R. .17: L. R. s (J. B. 20).

ir IVr.i,, V. Milh'i;,;t llSli7l, :)« L.J.
F.<. 121 : I,. R. 2 V.x. 2.ti), '
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Kl



i

m
\ I

is :

1 "

I

M2 THE MATIKK OV CONTRACrS.

PabtIII. tended au unlawful usu of tho |jremu908(«). A loasj of promisua

for tlio purpose of storiusj cartridges with a coveuant by tiio lessor

to keep them in a pro|)or condition for that purpose, waa hold not

to imply a warranty of the continued legality; nor was tho lease

avoided by the law subsequently prohibiting the use of tlw

premises for that purposi'(<).

Oontrntts in (^outraels made for the purpobe of defrauding or injuring third

tliird i.artic8 puitios aro illegal and void: as a omtract to publis'.i a bo )k with

a title-page coulaiuing a false statement of tho uutliorsliip, in

fraud of the public («); tiie sale of a fictitious patent right for

the purpose of the buyer promoting a company to .vork it, as

being a fraud upon the intended sliareholdors (a;); or tho sale of

mining and other properties at fictitious prices for t!io purpose

of forming comi)auie» to buy them (/y); or an agreement between

two or more persons bj- moans of fictitious purchases to induce

intending buyers, contrary to tho fact, to believe tliat t!iei'o is a

market for shares, nnl tlint the s'.iares are of greater value than

is really the case(r). An agreement between directors and a

shareholder that shares allotte 1 should be paid for at a dis? Mint

was lii'ld to be a fraud upon the company; and the shareholder

was held liable to calls for tiie full amount (rt).

Upon this prinei]ile in e()m[)ositions between a debt ir and

Rreditors, whether statutory or not, any agreement made f t the

preference of one creditor is illegal and void as being a fraud upon

the otiief creditors. " Kaeh creditor consents to lose part of his

debt in consideration that the otiiers do tlie same, and each

creditor may be considered to stipulate with the others for a

release from them to the insolvent in consi loration of tho release

bj- hiiii. Where any creilitor, in fraud of the agreement to accept

the composition stipulates for a preference to himself, his stipula-

tion is altogether void" {!>).
" Sucii transactions are necessarily

uberrima fi(hi, and no engagement can stand which has been

I-) lW,t V. ///// :i8')l), 23 L. J. C. MS-;-), 44 L. J. Q. B. 233; 1 Q. B. I).

is'.; lie. n. .>07. ' 679.

(t) ,V--/,vv. .<;'.«.7v(1878),t7 T,. J. C. (») J!i- Amhris,- T.nlr r„. (18S0), 49

617 ; H «:h. D. VK L. J. C 4.'>7: 14 Cli. D. 390.

i'l) /..«/ V. M'inh l\HHm, .in I,. .T. C. '.:•• S-n't V. /( '<„„ (IS'f'l, 61 L. .T.

•287; 16 Ch. P. 3n.i. Sw ;fVi>;'.< v. Q. B. 738 ; (189i) J Q. B. 7.M

r//,'i,v(184.V, U L. J. C. P. 2S3; iC. B. I ,i' Iht,-^>n Tnt-n'in-i fo. v. .Vrmf.l

81(3. (lS-8; 47 L. J. r. .')•.')
; 8 ('h. T>. -.'S:..

!.r) iJcy//iV V. Tliutji/wlr of I.imi- Co. (*) ?".rlp, J.. .V'ili"l'iii y. Iln,!,/-,,,,

(18-Ji;, 20 1,. J.Q. B. 347; 16Q.B.711.

(' impontioii

in f)au<l of

cioditora.
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w itiilic'ld from the knowledge of the whole body of tlio creditors, Chap. IV.

and whicli it would have boon material for them to know "(e).

Tlio composition which is obtainoJ by the fraudulent proforenco

of a creditor is also void as against all the other oroditors, who
niH.v repudiate the composition and revert to their original rights

and remedies against the debtor ((i). A bond, bill, or other PnfwntUI
security given to a compounding creditor for tiie buiunce of his

"""'?•

debt (e): or as an additional security for the amount (.f the com-
position (/); and whether given by the debtor himself or by u

third party (f/); is iL., ' an! void as being a fraud upon the

other creditors. And if a security is originully void iis a |)re-

rerentiiil agrwmcnt, any security subseciuenlly given for (he Siiine

in also void (/i). A preferential ngreemerit is not rendered viilid

by the preferred creditor stan ling surety for the eomirositimi to

nil the other creditors (i); unless such stipulation is part of (he

ngreement with the other creditors (A-). -A crelitor who ])r.)cun'8

M fraudulent jireference cannot recover the aniDunt of th'i com-
position, because the whole agreement with hi.s debtor is vitiated

by the fraud (/). And if he sues for iiis originiil debt, his debtur

may jilead a satisfaction or disjiiarge under the compositidii; (lie

validity of whicii the creditor is tlvn e3(o])ped from denying by

reason of his jjarticipation in tlie fraud (»?). Upon tir's principle,

a creditor who has obtained a conveyance of a bMnknip('s pro-

perty which is afterwards s^t aside as fraudiilen(. cannot prove

for the consideration actually paid (w). Nor, on the other hand,

can the debtor charge the preferre 1 creditor ujion the <l(>ed of

composition: as by suing him upon a civeninH of indiinnity

against the debts compounded for(«).-.\ payment made to a Prpf,.roi,tial

creditor to induce him to enter into the cornposition iiiav !)(> r^yu'mt.

(') Br>t. r. .T.. Jlrilt,,, V. Ili(,,l„,

(ls;!!<
, T L. .r. O. S. C. P. ISS ; .5 nir,;.^

(«/ liiiH>il,sli V. TkniiiI (iS'ir,\ :|(i

I- !.(} H. in: I,. R, 2 <J. B. I" •.,,.

^tlh,. ISSV, .-,4 I;. ,I.Q. B. 1.'.), 1-)

y. B. D. »i(i5.

(i) r,fl;xh:!> V. n,ii,irt> ;17S«). 2T. R.
7«^; Jiir/.iwin V. Mililirl/ (IM)" , l:t Vrs.
i)81 : Mure v. Hiimlfvnl (ISiil!. 1 Uitf.
28S.

(./^ ll<:ird-ti V. Hugh (H-ll)). 9L J.

Q. B. 1 .8; 11 A. & K. Iii:):i.

ill' MiKrmiH V. Sand i-mn (IST.'>), 4t
L. .;. C. 44 7; L. R 2(1 E<i. li); Et p.
lli'ii',- (iSx.V;, .54 L. .T. y. If. i2:> , I.')

Q. B. D. CU.>.

i/-; Hr,,; V. .\f,„; [ihii:; , :i:i L. J. Ex.
.W; 2 H A; (' r./.K

1'^ ffo.-l V, Jl„,l.;,- 1S"1,-|), ;!5 L. J. C.
27U; L. \{. 1 Ki]. l;i!i.

(/.) //,...,// V. .r;„f, (ISllS . .'iS L. .1.

C. B. .: L R. 4 Q. B. 4!); Kx p.
M,h;/sn„ {1S7I1), [.. R. ."i Cfi. :t:(2.

(/ Kii ;/,/ V. llioil > 1,S2111, 7 L. J. O. S.

C P. Hi'.; .1 Biiiif. 4:iL>: /^myAh v.

Jfii''//, fl'40), 9 L. J. Q B. I'.IS ; 11 ,\,

i K. Ki.'i;!.

(m) .H,il/a>iiii V IM,/s(,H (1840), 20
L. .(. Q. B. •.•!!(

: l(i Q B. i*il.

(«1 /:.! p Mil IK (inos , 77 L. .1. K. B.
38ii: HiliH) 1 K. B. 041.

(r-i n il:j:>l' V. I'M (ISISI, IS L. .1,

Ex. 4SS ; 4 Ex. 312.

1?:
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5M IHK MATI-KK OF CONTKACrH.

mropoaition.

P*«T III. iL'ooviTwl buck b^ tho debtor, because, though partiirpii .rinihiiH,

ho is not in pari delicto (p). Ami if th<< ilubtor ix compelled

to poy tho vahio of bills whicli he has givon to tho erolitor, iio''

by liim ncgotiutod to bond fitlr holders, ho iiiiiy roi' )VDr bucl*

amount 80 jmid(q). But a paviiH'nt made aftur ti>o omiposi-

tion is coniplote and tho i)re88;iro rciuovod is a voluntary i)ayini'nt

iJiMhsrgvby which ho rannot recover back (r).--A coin|)ounJing creditor is

bound by the statement of his debts, and cannot afterwards recover

in respect of any debts or parts of debts which he has not ontorwl

as chargeable (s). And if he executes tho comjxisition witiiout

stating the debts, he is taken as executing for the whole amount
then duo to him(/). A creditor may compound for part of his

debts, with the consent of all tho other creditors (»); and some

of tho creditors may agree to compound for their debts apart from

tho others; unless there is an cxpresi or implied condition that

all shall join (a;). A secured credit )r who joins in a composi-

tion for the full amount of his claim thereby discharges his

security (y); and if ho puts a value upon his security and com-

pounds for the balance of his claim, he is bound by that valuation,

and if the security realises a larger amount he must account to

the debtor for tho surplus over the amount of tho valuation and

interest upon the assessed value, from the date of assessment to

realisation (z).

:
1

1

WomH°T in
'^^° elVect of illegality in the matter or purpose of an ugreement

svoidiuir is to render it wholly void of legal c!Tect; no claim or defence can
aifrccmcn

. j^^ maintained, which requires to bo supported by allegation or

proof of an illegal agreement (a). Either party may repudiat^i

:i
!

/») ,/Mi«»./«v. />r«4v(lSfr>). 31 L.J.
Kx. •HM ; 7 H. & N. 'j:)4 ; /!, h iizhni'

»

r^iHi-y (1878), 47 L. -T. C. 178 ; 7 Ch. D
O.iO.

(v) Smith V. C«/(1817), 6 M. & S.

IfiO; tlnrlnn v. W<y (l«4:i), 13 L. J.

Ex. 31 ; 11 M. &W. 4!i2.

(r) Wilmn v. «<»/ (1839), 8 L. J. Q. B.
•22t: 1(1 A. & E. 82.

t.«) nrilteti V. Uiighfa (1829), 7 L. .T.

O. 8. C. P. 188 ; 5 Binif. 4 : ltla,k.

tlune V. Wihon (18.^7), 26 L. .1. Ex. >>•>.

(I) Uarrhyv. ;r<»//(1817), 1 B. & All.
10.3.

(;) Wood! V. De JIat/os (1866), 30 L. J.

Ex. 64; L. R 1 E«.91.
(x) Carni v. llmrttt (1879), 4 C. P.

D. 379 ; lnila\ rhim (1894), C4 L. J.

C. 13; (IS94) 3Cli. 365.

(v) i:u/ iiif/uurih V. Lm/,1 (IS:19), !i

L J.C. 218; 2 Bphv. 38.'):' /{> Willnnui

(1878). 4.5 L. J. Hk. 1,% ; 3 Ch. D. 488.

(j) Snr. Gtn. de Paris v f?c,M (1883),
."13 L. J. C. l.'>3 ; 8 Ap. Ca. fiiw. See
Er p. N. *<//»>« (1879), 48 L. J Rk. 122 ;

12 I h D. 337 ; Fx p. .V«.n» (18SH), .)(,

L.J. Q B. 93; 17 Q. B. D. 728.

(") 'J'liilor V. t'liestrr a8i;9). 38 L. J.

Q. H. 227 ; L. U. 4 Q. M. •<14
; Wc.m

y amu-ai/> Co. v. Mtndtl (IS78). 47 L. J.
C. hO.-t ; 8 Ch. D. 2:<.'>. Sec Ifiiamt v.
Sl'iiirl Kini) (I9I18>, 77 L. J, K, B. 79!-

(1U08) 2K. B. t>96.

E



IIXKOAMTY.

tlif ugreoiiiuiit, witli or willinut, ulliginj? u

wiudi* jui^lii'y on ihi- jjromul of tlio illi-g

tion that u coiitruct is itiiinorul or illegal

mid dufcncluiit, rounds

nuROii, mid iiiii\ ufl«i-

1

ClUF. IV.

ulitv (ft'. 'Till' ohji I'-

ll, OS b(t\vc«n |»liiiiitilT

ul all tiiiics vuiy ill in tiu' nioutli of tin

di'fendant. It i.s not for his sulci-, howovcr, that the oltjirtion i»

(Vfr iiPowfd; ijiit it is foinuk"! in gcnerul prinoiplcs of policy,

wliicli the dofoiiilunt Ims tiii' ailvuntiigc of conlrnrv to tin- rciil

justiiT us bulwi'in him iind tin' plaintiil'. If, from the pluintill's

own atutiiif; or othci wi-o, tin' caii-io of action nppi nrs to iirisc ex

turpi caUKt'i, or the lran>;,'r('«sioi! of a positive law, there tlu' eoiirt

says he Ims no ri;,'ht to he a-t»isted " (c). Illegality which will

ii\oid a eontraul us UL,'!iiii-l a party will avoid it also as Mgninsl

his repre "iilutive (rfy. And tlic ellect of ille;;ality is th • siinie Kffrct in

in pquit\ as at law. A contract or instrument which fails in a "^""'x-

court of law hy reason of it-i illoijality cannot bo enforced in

ecjuity; although money has been paid and nt'eivod in lespict

of that contrac! . Ecjuitalile terms can bo imposetl on u plaintill

seeking to set asiilo aii illegal contract as tho price of tho relief ho

asks; but as to any claims sou;j;ht to bo actively enforced on the

footing of an illegal contract, tho defence of illegality is us avail-

nlile in a court of ojuity as it is in a court of law (<;).—A bond f^emirity for

or covenant or other security sui)so<iurnfly given for a debt origi- '*"

uatiiig in an illegal eonsideiution or transaction, or for f> (irior

security for sueli debt, is vitiated by the same illej,'alify (/): as

a bill given to a broker for his charges in ellVcting an illegal

insurance :^7\ a bill in renewal of a bill given for a gaming
debti/(

; a security given to a eomi)ounding creditor by way
oi" illegal preferener (/,; a bond given to tho holder of a note

which had been given for an illegal purpose and indorsed to the

holder when overdue (A"). A guarantee of an illegal debt is illegal

and void; but a guarantee of a debt which is merely void and not

illegal, as tho loan of a company in excess of their borrowing

powers, is valid {I)

.

•
li i;.iiiiii V. Mi/hf,ii,ii ;iS67), :iii L. J.

Kx. lil: L. R. > Kx 21".
(i) MiiiisHt'lil.C.J., lliiliiiiiH V. Jo/insciii

i77r>). 1 Cowp. :J4i,

(tl, riiillfiull, V. lhiU,mn» (IS.-.II), -JO

L. J. ( p. 11: 1(1 c. B 8.-..

(/', Tlnt>n\<,H V, Thitmmti (ISIl'i), 7 V»'W.

470; R> r„rk and Yo'i/hil It'i. (ISiiit ,

3U L. J. C. '.'77 : L. R.'4 Ch. 748. »..-

t%ipMii,i V. Mifhahim ;19(I8), 78 L..'. C.
2"2; (1909) 1 Ch. 238.

(/) fr-h,,- V. A»-,V/,/M (18-54 ,
•->;) L. .1.

y. n. 276: .'iE. i B. ri42.

;'//) Kx p. M.iil,,,- (1797), :i Vcs. .'I":!.

[h) ir^i,,.- V. Ciilliimhr 18211), 1 Ruw.
2!l:i.

(i) (lem V. J/.iiv 1863), 33 L. J. Ex.
50 : 2 H. ir C. 339.

(i) Aii.ni V. Meniuealher (182ij, 2

L. J. O. S.K. B. 1 1 i : 2 B. & C. .073.

(.') Yi>rk>>hiyf H'uq(f"n t'u. v. M'icf'O'e

(1881), 61 L. J. C;. 253: 19 Cli. D. 478.



90V THK MATTKR OK CONTHACTN.

Past in.

Kstrioate
•v<>l*nca of

UUgiillty.

The I'tlK't of ilicgulity is iln' Hurni', in wlmtoviT roriii tic ion-

tract i» fnimi'd, wlieduT in tho form of a i«inipli> coeitrutl <>r of

R coiitriii't uiuirr Noul, or of it bond witli un illi><tiil con<lition :»i :

and tliou);!) tin- contnut i» appuroiitly valid in forinund niatti r.

cxtriuHic t'vidi'nci' i* ulwuyit admissible in variance of or in nrldi-

lion to the contnut in order to »lio\v that the transaction it illi';riil

and therefore void, i-ven in tlu> cu-te of u co\(iiiint or coiitriiel

under i»eul (» . The fact.s showin;.' ille;.'alit,v, eitlier by hliitiite

or eoniinon luw. must !«> pleaded; they cannot be proved uudir

a bare di>niid of the lontract o ; but where tho illej^ality iippear^

from the phiintilt'K own ovidenre (a< in the case of a criminal

conspiracy to create a market bv lie'itiou-i dealinj^." in shares

it is the duty of the court to take judicial notice of the fael,

and to ^ive Juilgmeut for tlie del'iiidant although the ille;;alily

is not raided by the pleadin;,'s (/j). The courts will ),'ranl dis-

covery in aid of tlie del'eiie • of ille:,'a!ity unless tiiere are spi'cial

circumstance- of exemption (</).

Mnncy pkid
iimler rxn'o-
toty illegal

aiprwnient.

Mnnpy
depoHitpil

with Htiilie-

holder.

Notice of

claim.

Mone> ])aid in consideration of an executory contract or pur-

pose which is ille;;al, upon repudiation of tho transaction may be

recovered back, as upon u total failure of consideration; l)Ut it

caiuiot be reclaimetl after the liai>penin<: of tho event (r). -Money

deposited with a stakeholder upon a wa;^eriiig contract may be

reclaimed and lecovered back after the evi'iit, at any time before

the money has been uctuall}' |)a:d ov.r(>i); but not if the staki-

holder has paid it over accordius,' to tho event beforo his authority

is rcvokwl / . The party set kiiij; to recover money paid upon

an illef.'al contract or purpose must j;ive notice that he repudiates

the transaction before it is executed, and ro-claim tho money,

in order to entitle him to maintain an action; and iiiei'el\

brin''in'r the action is not sullicieiit notice,'/O.

I I

»<•.. H' rollmnu (ISHl). 51 L. J. C. 3;

19 Ch. D. lit.

{ill, Co. Lit. -ilifi b; Due,1,1 r v. FrI-

/otc. (ISiSi, 7 L. .1. O. S. C. P. \f>:

h Biiitf. itN ;
(IsiiO). 8 L. J. (). S. K B

•27(1; 10 B. i: C. 82fi ; (ls:i2), 1 CI. &
F. 4.5.

{«) Coinm V. Ilhintmi {IHW, 2 WiU.
lUl ; 1 Sm. L C. ;!.'>.").

(</) Ord. XIX. n. \n, 20. See Wi//i»

v. IjicUk I'j.i;, 70 L. J. K. B. S.56

;

(1901) 2 K. B. lU.'i.

I p) Hcotl V. Broui, (1892), 61 L. J.

Q. B. 7:tS; 2 Q. B. 724.
C/l IS'lHlnll V. ynthfvhl IN.iO;, 2ll

L. J. «'. ISO; 3 Mai!. &'(J. 94.

(r, Tmihr v. llmmi, (187fi). 4ii L. .1.

Q. H. ;i!i : 1 (i. B. D. 2 1 ; WiUmi v.

Siriir/Hi-'l (ISSi), 7 Q. B. D. .548; .,«

L. ,1. M. C 14.3; Jfn'iiiiinn v. VhtirliK^

uoil/i (liMi.-.), 74 L. J. K. B. 620 ; (IQii.'i

2 K. B. 123.

(») Alltr, p. ,')4S.

[t; Ilow'on V. Uaneock (ISOuj, R T. 1.'.

(«) Ou>k V. IFaU (1812), I Taunt.



lIXKdAI.JTV.

A fill till iMtiitioii of I III illivul

|m tl Itlidr It. W hot III till

I'liiitnu't or jiurpoKi'

if till |iroiii

ii'f lis tilt! cm Miinrion or in porti

(iiniiot Ih' ri'<'nviri><l hmk; for llic piut

then i'i|uallv (lcliii(|ii(Mt, nu.l tlio rule ii|>plii'!i iluit " /« ihiri ilclirlo iu. i,iii

nnliiH i»f ctttHlilin pithAitliiilii" j*
, Tin' riili' .ipplio^ wln-n' the

illci'ul purpose Ims li,i>ii iM'ciiti'il in a muti'iiiil pint. llii)ii;rli il

A«7

iiionox rn4i'. IV

riiiMiK'i' Muiwy iwkl

tiri Jlh" lllllIlT

smi'tltr .

auTi ciiipnt.

rpiiiii:ii> iiMrM'i'iilid III itiii>tliir iiiiiti'rial purl // : uith l| will

lin« Ih'C'ii i'M'I'IIIi tl ii« I'lir us po<r<iliIi>. imil Tiirtlu'r fxi'iiilioii hits

lit'roint' Iiiiii(iH<ilili' : Thf trill' tc-it lor tli'ti'riiiiii.ii!.' V h'lht'itill

or not tilt! |>liiiiitin iiiid the ili'l'i-iiilaiit win' In piiri ih-liiln, is l)>

coiisitloriii^ wlii'tlu'r tlii< pluiiitill iDiild iiiaki' out lii-i t'iisi> otlii>r-

wisf th.iii lliiD'.iv'li till' iiiitliiitii iiiiii liy tlic.iid of tlii' illfiiul tnins-

at'liiiii to wliicli hi' wiis hiiii'i'lf a pMity'^i . Mat in tin- fast-

of piiri'lv I'ljiiitahli' rciiii tlii'<. thf toiirt m'-'v ri'fii«' its a»si»t-

niKi' to a it'ii'lirfjts ifliiiiiii'i, wlitt iloi's not ri'lv iipiin any puit

of till' illi'ijiil tiaiisiut ion, a* a |n>rsoii invokiii',' thf jiiri«tliilion

of till" Court of ("lianii'iv inii-t roini' into CoMrt with fli'iiii

liuiidfi(/j . Accordiiiirlv iiioiu'N lo-t fairl> at illi'u'al LMiiiiiit.' la'

wiiLi-i'iinu'. aii<i paid, laiiiiol )hn I'ovi'ri il l>ai k > . So w illi inoiirx

paiii or lU't'tmiittMl for as the piii'i' of :,'ooi|> sold and drli\ind
uiidir an illt'Lial i't)iitrai't of sah- (/ , And inoni'V paid to iniliii''

u pcisiiii to liri oini' hail for iiiiotlii'r I'Uiiiiot In- rt'iiivi'iisl hai'k.

oflcr llif piirposi' is ,'oiiipii'ti il hy iici'i'p'uiii'i' of tho hail, wlii'thi'r

thn print'ipal iiiaki'« th'fanlt o not !/>. Wlnrf inoni'v was dc-

positiil with a lonipaiiy's hankoi for tin.' piiipo-i- in irivin:.' tin'

eoinpnny a ll('titit)us t'ri'tlit, il was hdil that after an order was

made for windiiii'' up the enni[iany thn money eoiild not hi re-

covered hack (/ . I poll this primiple a pieininin paid upon an

illegal iii'«iiiaiiee. after the ii~k has tl teriiiiiied. is not reiii\erah|e.

I'Mi, /„/,/,4,i V. /.«./... IhlT . li M. >\: S.
JiW.

» J;,- air. Tmilin- v. rhtUr (lHli'.l),

:)>s L. J Q. II. w;
; L. R. 4 t^. B. :ii:i.

('/, Km, It II V. Tli',ii'»iii, ( IN'JII , .'lU L. .1.

Q. B. J8(t: t\ y. B. 1). TU.
(r) Hi tireii* liitUn Slmtuhmit t',,,

(1884 , .-il 1,. .1. r. IN :
'20 Ch. 1). tUii.

('/) Siiii )i>.i,i, V. it ws (IMii,. 7 Taunt.
:!40; Ttmluf v. ISumn (!N7<i), 4() L.J.
Q. 1). ay; 1 Q. B. n. 2!.'l : IIm,},>\.
Hiiimt Kii:ii I li)(* , 77 ],. J. K. B. 'iM :

(I'jdn; :> K'. B. (;0(i.

C. l.'JO;'L. R. 16E(i. 275.
(i) 7/u«»oK V. JI"iwH- (ISIMI'i. 8 T. li.

.J7i); niyiUin.,.,l\. r,.H,i.fi[\M-i,, 1 M.
A: S. Mhi; I'lif'.iii V. Aii/tiirfl ,ls:li)), !i

L. J. O. S. K. H .).

f</ (,(/«,. V. Ji,„'<.ii ;is:):i), L. .1.

Kx (IS; 1 Cr. M. i R. 711.

(') IUi;iMl,H\..Iiiiiiiw, lS8/j,..-)|L. J.

Q B. ail); l-i«J B. I). .V;i. Sii- i<,ii-

Mthtixtnl F.Xfih iiil'im f\j. V. MtiKtjiitft

(is'.iie. (iii 1j. J. C. U ; iMiiij 1 cli'. ;)7 ;

wliii h IK |H rliiip" til Ix' supiMmil iip<iii

tlii^ Kiiiiiiiii that till' trutihtir nf slisrcs

was uttm ti,'<s. iiiul thu truiiffcri'e a

trii!»t<'t* for tlie (.'ompaiiy. ISee mi/ct

|.. if.'

( I) Hr (l"'ll ll';/,ii ,Str,li,ili„tll I,,.

ASM}, Al L. .J. C. (i8; iti Cli. D. tUii.

1'

ill



r

1 1 I

i

MH TIIK MAI'I'KU OK (llM'UAtriH.

tptumrnt.

I'ABT llt. IIioUkIi lilt IIIKlcim' l«l)UUt Jw ('OIII)>r|knl to !>»} llw losn ^;/^

Kul if till' |Mi'ir' . KU'li lu-i' liUH Im'iii |»uiil or mhuiihI by u liill

only, lln'ii' .' I . .t'liuil.v oil Jill- liill, iM'iti^ llti' wtuiity for an

illt'^tul (It'lil h . So III) nudoiwriti'i' liuvin^ puiJ tln' lost iiiiilci-

uii illc^'iil iii«iiiiiiirc riiiiiiiit ii't'ovt'i' it l)iii'k; iiinl tli(iii^:li lir Iiun

util\ |iu:il it til till' lii'iiki-r of tlu' iiisuii'il, who liu" not |iiiiil it

Prop«tty ovor v,/ . rnuii liii- miiiii' |irini'i|ilr koikN or otlni' |>i'ii|ii<i'tv li'-

j)j«»ini< iiiidtr
liyj,,,^,! ui„|,,,. „„ i||(.ga| iigiuMnent or for tin ilU'i;iil |iiii|»i)i', nity

Ih' I'ut'litiniiil mill n'ro^rrnl Ixick mi Imn; U'' tlii> u'^m" iii<'iit or

|)Ui|io«c ri'inuins uncMMulitl. Wlii-io jfuoilH \\l'v<- i|i'li\iTcil iinilcr

II lii'tilioiis «iili' fur till' iHii'iiO'ii' of proti'iliiiu' tli'' po.Hi's.iim wliil-l

llic iiWIliT roni|>llllllllril uilll Ills I't'i-.jitul''', it WUi ll''lli tllllt In)

nii;,'lit i('[iuil:uti> the tniiifiiirlioii livfor'' tin' roiii|Mi ilimi liiid In'*.')!

lurrird out. iiiitl ii'cii\i'i' liic yomls fnnii llh' |)i'i':i'iiil<'<l liuxif,

or fi'oiii u »uli\i'iiilri' to wlmni tlioy liii'l li I'li iIi'IImtiiI with iiotiri'

of till' illi'jiil liiiii>iirtioii ^fc). Uul if till' I'onlniirt i'« cxicutitl

mill ii |iiii|M'ily I'llliiT i,'i'ii<'i'til or r<|)i';'iiii liiH |i:is-i(«il lliori'liy, tin.'

proiMiix iiiii-.t ri'iniiin; tind iiiioii lliii <{roiiiiil ii lii'ii for work

iloiii' upon iirhulti'l, llimi^'li niiili'r un illi'i^ul eniilnii't. i< \;iiiil 1).

I'limi till' Miiiii' |)i iiii'i|ili' II I'Diivi'Viini' ' of |iri)iii'ity oxi'riit. il upon

liiisl for till' iili.iilirc ii-i' of II woniiin, luiiiiot liu s t iiiiili- upon

till' ground tLiit It wa- i'\i>L'Utt>d in run^iil'mtinii of illirit niiiulii-

laliiin in . Ami wiirii' u futiiir look out an insiiniiu'i' upon liis

Mill'- lift', fill lii> own lii'iii'lit and al lii-^ own I'xpi'ii^^i'. and tlio

ollirc pa'd till' in^'iiranri' tliiiu;,'li it wa^ iili",'al for want of ipli'ri-t

in till' lifi'. it was lii'lil thai tin' fallur was I'lititlivl In k<'i'p li..

inoiii-y. as a;;aiii>l tlu' I'-lati' of liis son «'.

I'ayinont to un a^oiit is i'i|uiva!i'iit in tli'' aliovr ii'«pi'it to pn\-

nu'iil tJ llic principal, and tllOU^'ll paid upon un illi".,'al ai'nouiil

I'Uiinot Ih' riK'ovi'rt'i.l Itack; nor can thi' a^'out rosi>f llit.' ilaini of

the princi)>iil ujion tho j.'round of any illoL'alily in tin' transaction

on account of which tlio puynicnt was niadi'-. as in the cmsi' of a

broker reiciviiii,' from the uiidi rwiiler tiie amount of liws under

I'liymoDt to

II '.^Dt.

.7) Miirim- IiiMf. Alt, I'.MIfi, b. t-l;

r'i',nl,i,k V. 11(11,11 ilhiiir, 1 KiiBt, !i";

.tlll.n.s\-.Jni,. INTTi. W L. J. V. V.
(-•-'I: •-' (" 1'. I). :i:.-. ; //,»., V. l;„,!
I'f, ./».'. I'.iii)

, T.l L. J. K. B. :t7:i;

(lUiU; 1 K. II. .i.)S.

/.I A./ //. .»/«//,.,• ITUT), :t VcH. ;)7:i.

ii. Tiimii V. Kil,„it ri7ft7'.. i jj &
P. .i.

{i\ T'l'iinrv. /;„./,,., nsrii). Hi L. .i.

Q. h. a.i: I Ki. 15. 1). 211.

(/) s,,„i; V. .)/.„««„ i'is:iN , 7 I.. .1.

Ex. :i24 ; 1 M. * \V. 270.

>«) .l:iri,l V. J,„l,,„» ;I.S7:l), 10 I,. .1.

C, fiMi; r. It. Hi Ka|, 2;.">. Sii' II,, f-

/oil' V. rli//im-h (lo,')0|, 20 L. J. C. 1'.

II : loc. n. s'..

(;-) H'li rill, II!/!UII V. Iiiili.-. lS7r>), 4.'i

L. J. C. 2.Vj:"i Cli. U. nil.
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Hii illt'jrul irininaiit'i' » ; nr <>( a lirokrr m- hkciiI ii t'civiii;; llu- Vuu. IV.

|>i'i )(' jfiMHli -olil liv liiiii I'lir hit |)i'ih>i|>iil, iIi(mi::Ii tlii> i<ulf

Mit« illi'|i;itl mill roulil not lui\i< In-cii I'liritiiixl auMiii>t llic

liiiM'i' (/> ; iir ill tlit> ('iii«i* of II l>i>Kiiii^ au'iii' i'i.'i'<'i\iii'„' puMiii'iil

of liffn iiiaiir li> him lor hi- i>i'iiii'i|ial {if. Whi'ii' u |>i rxm U|iiiii

III*' Kuh' of a Kliip to 11 fo)'i>i:(ii Kovi'riiniiiit aiithoiiKcti hii aL^'iil

loa|i|)lv ajioilioii of iho piiroiii hi'ihiii<,' ihi' au'i'iil' of lh<> i;ovii')i-

iiii'Ml lo I'lViM't thi' tal', it v,i\* lii'lil liial afli'i- th' |ii'ii-" wiih paiil

lo hi* uni'iil 111' iiii;,'ht irxtki- tlii' aiithoiilv fo pav the hrilM-*,

uiiiJ ii>«'0\(M' from him ihi- \\ho!o amount. < \ii'|it «ii miich a< hail

lii'iMi ali'(>aily >(> a|i|il:i'ii r . r|ion ih'' >aiiii' |ii'iiii'i|il'-. allhoit^'h

lh<' rourl will not ui'ilur mi uccoiiiil of piolito of an illi'u'al parl-

iifisiiiii Of hii.iiH'xH '/»\ ypt whi'ic two Mriti-h Huhj.^ct-* hail |>iii-

I'haM'il anil ic|>a:i'iM| uii Aini-iiiati hiiilt «hi|i mi ;i .joint -|i'i'iila-

tioii. with II vii'w of i-ni|ilo\ in^' Iut in liuih' iMtwccii thi' Iwo

I'UUIlli'ICr until un n|)|ioi'liinit V ahlioulil iir for rt>-i(-||iii<; hi-r to

ai iMinfuniv for wliich |iurpo»n thi'v proruiiMJ h^r to hi> ri':,'i't''iii|

ill thi' IFnitiMl Sla'i'^ in thi' iiann' of a thinl pi'i'-on. who wii-< a

riti/rn of that country, upon a faUi' ili'rhiratioii that n\w wa-*

htitid ////(' h;H property; thi- coiiil tlirorfril an lu'ioiiiit of iiali-i'l

pruiilw of thi' ^plluIllt:on, iiii'liiiliny; fri'iylit rani' il, imlwilh-

ntuiiiliiiu: ihi- i'in|)h)yni('lit of thr -iiip was rout iiir\- loth'' Mnijii^h

((laliilr> ihi'ii in forii> ri'^anliiii.' ill'" iinpurtatinn of i,'0(n|s /

\i) rlaiinruii hi' allowL' I fori'niii|ii'ii>atiiin or c oiiii ihutimi hrtwii'ii

pi'iMiii- i>ni;iiL'i'il ill all ill(":al traii'^'ai'lion '/ W lii ir two pir^im*

hail idirii'il ill nil itii' ':il uii'.ri'r wliirii tli"y wn. aii'l mi' of Ihriii

ailMiiiri'il to thi; othiM' his sjiai'' of the wiiuiinus. w'licji ll.i- lo-n

fuiiiii to pa\ ; il wa* hcM llint hi' loillil iml iiru\.r Imi k ihi'-nni

>o aJvaiii'i'il. Iioiaii-i' hi' loiild mil niainlniii -iirh rl:iini ''vrrpt

throiifrh ihi' ilU':,'al loiitiai-f r .

An excejitiou lo tin' ru!'-. thai inmnx pai'l in I'MTiition nf an K\.'.'pti.in of

ille^'al I'ontract raniiol ho ri'iovmil ha'k. is iiimh- whi'n- Hi' p.irly
J',','^1',J

""/,,,„

wlio paid tho iiioiioy arli" I nmli'i- un Iw pri'.s^iiic or in(lii''iii>' on

the part of tlio rocoivi'r, and lliori ''ire was not hi pwi ilclicli/

•, Ttm,,/ V. lu'/i.n 'ITiiT;, 1 B. i (v h'l.w',. v. Il„.n,hi:.„ Isn;,
, il

r. :i. Vri". iiis; hiiwi V, o,/,„Wi.>/i./i :;h.)7',

'/,. F,h,i,f, \. Ilm..ll (179S), 1 n. Jc li r.. J. C. 101 :
•-' M. .V Cr. -.i.

P. 'J'jil. r .\/i'ii/i V. r-",/.,,- 'IM'.i,. 2 Pliill (*0I.

'/ //,../</>, V. .v.(r.«/- fiss;, ,
.-,1 L. .r. («! .fi'>«'l, M 1!.. S11/-1 V. Iloi'/im

a B. KM ; l-i ^i. B n. :ti.:t ; /'. .l/-/'r< ls4«\ 4S r.. J. »'. rtli : U CM. IUT.

V. Il:iiii..;i.. MS'lp., I'.:; r, J, Q, P., -.'IS. j" .S.^•^.•.•^f . V. /('f- 'Id!'- , 7 Taunt.
•n Rme \ . KAll-^ 18CU'. Ji) L..I. Ex. Hf>.

»W : > H. k N. »2.5.

II
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with the latter i,,y). And this lulo has been tiijplied to moiiev

i>xl()rted by an iibu^u of loj^al i)roct'edings; as wliere a party paid

a Mini of money 1o obtain his rcloaso from au arrest under a

colourable legal proees- [z). Anotiier cxcoption is, wliere a statute

has been ])a-ised with I lie olijrct of protecting a particular class

of persons, the nienibers of lliat cla-:s may recover payments made
by tlieni. Thus tlie fee< of a slierilT arc hxcd bj- statute, and an

overpnyiiieiil may be reooverefl (rt; . And where the agent of a

caiididdte liad settled aecouiifs witli a returning odiccr, the candi-

date \va> allowed to recover from the re'.nrniiig ollicer a pro-

portionate- part of the amount disallowed on a subseciuint taxation

under the I'arliamenlary Elections Uilurning Oflicers) Act.

187"). at the instance of the other candidate {!>' . So money jiaid

in execs-- of the Icijal interest allowed by tlio .statute's against

usury could be recover(>d l)ack(<''; as now is the case where ii

moneylender charges a higher rate of int(>re-t than the court

sanctions in an ii])plicati(in under the Moneylenders Act, l!)()0 (r/ .

And so could money |iai<l in contravention of the Ii0tter\

.Acts (c

If jiait of the coiisideiation is illegal, and the promise is not

di\ isihie and ajipoitioiialile to tiie se\( ral parts, the whole contract

is void: as a contract for the hiring of a housekeeper made partly

in eoiisideration of illicit cohabitation (/); or an indemnity

against the co-ts of an action given in consideiation of publishing

a libel and defending the action for the publiciUion yfj); or a

bond given on the uirJeislanding that the oliliifor should not be

proceeded against criminally although there was no actual threat

of ciiiiiinal proceedings (/(). A contract to pay a lixed .sum for

the jiureliase of the business of law stationer, together with tlic

oHice of distributor of stamjis and collector of taxes, was held

ill] I.oiii-itw H;iiiiliiiil\lW<.i1>imir].
ICH ; Williaii.s V. HhiiIiii ( ISliO', Ii;. L. .1.

C. TIT I 1. n 1 II. i,. -MW; J.,„, V.

Mftioiiiih Inn I'fiiii. III/. Sui: (ISali, Gl
L. J. ('. l:fS; (IS1P2; 1 (L'li. 17:1.

I:} llr I'lvlniiil [llidi \.( olliii' (Wi<i),
•) 1...). K. R. 171 ; I A. \- ]•;. S.-.8.

(« H'iKtgiif, V. Kiiiitililiitl (1787), 2
T. R. MS; tiiii V. /Vi»o»< (IHllli, '1 B.
k A MVl.

{/'] Miiiliii . T.iiikiiimH (ISO-f, 02
I,. .1, Q n 411(1 : /is;i;i; -j Q. u. pji.

(<) .lsl,/,!,y. Itniiii'lih (17.il), 2 Stro.

9I.i ; Uroiiil.i/ v. lh//ii,iil isi>2), 7 Vcn, :;.

((/) NiiiiH'lm V. X'lihiM (1 114). 71

L. .;. C. 120; fUtd.-)) 1 Cli. .60; allj.

ii'.m. Sttiriiirl \ . .V("*..W (I'lUC), 75 L.J.
C. 70,")

; (l''"") A. C. 4(11.

(.) Vhi.h' V. S-e, (1774), 1 Cow]>. H)7.

(/. AVj- V. Sutlhmiuiliild {liiliiilis.>

{ls:il). !) L. J. O. S. M. U. 57 ; 1 B. i
Ad. 912.

[id •'lini-l.itl V. Ilmiir (ISIifi), 5 L. .1.

C. 1'. HCi; 2 Killer. N. C. (i:il.

{h\ l.nltfil V. (lni,i:iii-!r ISSS!, h" J,, 3.

0. 72."); :)'.)( 'h. D. 00;^
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1 inoiiiU's, ^r a promise to do Illegality iu

il'oira!, i\ p.ori:' e wliieh can Ix;

I) Villi 1.
'

'I ic goneral rule is

It < •[ I'l 'HI tlio U'gal part of a

wholly illegal as involving the puicliase of a public ollici'; the

price not being apportionablo (i;. And where a i)ill was given

for tlio balance of a debt, part of whicii was for an illegal con-

Hideration, it was hold that the amount was not apportionablo

and the bill wholly void (fc).

Where a contract contains scv

several matters, some of which t

separated from the illegality niL

that where you cannot sever thi

covenant, the contract is altogether void; but where you can sever

them, wuether the illegality bo cieitoi by statuta or by the com-

mon law, you may reject the bad part an I retain the good" {!).

So a bond may bo good, though the con lition is gotxl in part and

illegal in part (w). An agreement to assign all oiliLcs of wiiich

the party should be po-scNscil, was h: Id good as to all oliiei^s whieli

might be legally assigned («). A covenant in a lease to |iay rent

"clear of all taxes whatsoever," was held goo I, except as to tho

property tax an 1 such taxes as eould not be legally i)aid by tho

tenant (o). A contract which operatts in jiart as an unreasonable

restraint of trade may be construol divisibly as to the limits

of restraint, and held valid within reasonable limits (/*).- -Con-

tracts of service impliedly import that tiic service must bo lawful

and used for a law ful purpose. A printer engaged to print a work

may refuse to i)rint libellous matter, and may charge for printing

the rest of the work (7).—Upon tho same i)rinciple a convoyanco

of property which as to part of the subject is illetjal, may be sup-

ported as to so much of the subject as can bo legally convoked,

though the eoiisidoiation may not be ai)portionable: as the grant

of an advowson. with next presentation, of a vacant beiielieo,

which is valid as to the advowson, though illegal and v.iid as to the

next presentation (r). So a mortgage or charge of pro{)erly with

a covenant for payment, though illegal and void as to the security

Chap. IV.

)iart of

prumiae.

(1) Ihfik-iii>.\. I'molt {\M'\\eilj.3. [>i) Ifnriiiif/'i.H V. Klitinoij.i, ,I7S1 . 2

C. P. Jii); 4 B. ;.:«. Br \- R. IITH, n. ; Sunii v. ChllnH

k) Scnit V. aHlmwe (!S10\ :! Taunt. (Isrid' 111 L. J. P. P. .;:!7 : iM\ B. 110.

22«. ,„ f/«../,-,.//v. A'o.ijf 1801)).llK!ist, 1().).

Vl W'illes. J.. I'lrhnmi V. /Ifrncomh i ir lirumlr,, v. .Vm///, lydKj, 7S L. J.

A'y. (I>fi8i, .'iTL. .T C. P 12;):L. If. 3 K. B. 74.-)
;

(l<.)0!i) -' K. B. l!:!i.

C. P. •->'((: Kininni \: niiitrhnnn <'<'ll. (•/) l'''i" v. Y"'" nsrili), 2.') L. .T. Ex.
Co. aMnii.62 L. j'. M. C. 1211 ; (l«9;i) I 2;!7 : 1 H. & N. 7:).

Q. B 7nn. (i) Oier>iu-',vd v. Loiulm [Bp.' 1814),

;,(>. X,,ni>an V. Xeirm'i' (I,H1.5^, 4 M. ;") Tautt. "27.

& 8. 66.

HB
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givi'n, may bo vulid us to the personal eovoiiaiit [s). And a mort-
gage doeil hy a corporation, which was iilfra virus as a charge
upon property, was held valid as to t!u« covenant (0- But in

the ease of bills of sale of personal chattels given by way of
security and not in accordance with the form in the schedule to

the Bills of Sale Act (1878) Amendment Act, 1882. the deed is

void in toto, and no action can be maintained on the covenant for

payment («). This jjrovision, however, does not affect a collateral

security, such as a promissory note (a;). And if a bill of sale

includes pro|)eri> to which the statute does not apply and the

provisions of the deed are severable, the security will bo valid as

to that property (//).

A contract may be discharged by illegality supervening after

it is made. Thus the engagement of a seaman to servo on hoard a
foreign ship m jjut an end to by a subsequent declaration of war if

the seaman is not a member of one of the Iwlligorent State.s, and
the eom[)letion of his contract would amount to a breach of uou-
fnility (C .

•• The difference where an .Vet of Parliament will

amount to a repeal of a covenant and where not is tins: Where a
man eovenanls not to do a thing whidi was lawful for him to do,

and an Act of Parliament comes after and compels him to do it,

there the Act repeals the covenant; and riice versa, if hi> covenants
to do a thing which is lawful, and an .Vet of Parliament conie-i in

and hinders him from doing it, th. covenant is repealed. But
where a man covenants not to do a thing which was unlawful at

the time of the covenant, and afterwards an .Vet inako.s it lawful,

the Act does not repeal the covenant" {a). A covenant by the
tenant of land to pay rent without any deduction of taxrs was held
to extend to taxe,s of a like kind imposed by a subseijuent Act,

authorising but not compelling a tenant to deduct thom, and there-

I

I'

|1

(.<, r,-,M,,„,. V. y/M,/,,,- ;i8Hi\ 9 L. .1.

t». S. K. B 6U; 2B. & All. 7:i4.

[r, I'.niiie V. Il>fe>,ii Hfi'iS), -27 L. J.
Ex. v.it, : :i H. & N. r>:> : l;ckn„„, v.

Ilfninmh It;. (ISfiS), 37 L. .1. C.' V.
VIA: L. R. :1C. P. nh.

{><) Jinriif V. lt<tM (IS'ifil, .').5 L. J.
y. IS. ;if.;!; 17 Q. B. D. 408.

vJ) M'ti'tan/ Aifr'inre Co. '• Cater
(ll•^8;, :>; L. J. (^ B. 163 ; 20 Q. B. D.
784.

(,'/) I-:j p. lUiru, MSSS), .l? L. J. Q. B.
2f:i; I'O Q. B. D. ;)!(): C,.thn,u, v.
hntuutl, (18901, .')9 L. J. Q. B. 418 ; 25

Q. B. I). IKi. «™ t:x ,,. V,i.^ou (1894).
tiJ L.J Q. B. 191 ; (ISM) I Q, B. i:i3.

(;1 Jliiiii.Hv. /'iw/v7/oH(18(i7). ;iiiL. J.
Kx. 1,37; L. R. 2 Kx. 340; 0'.\,,lv.
Ani,.^tro,ur.\>i'X^),lihh J Q B.7; (189.5)

2 Q. B. 418. Sie Amloi /(>«)» .V.V. Co.
V. .sv,v,,7, (HJO.ij, 74 I.. J. K. B. CS3;
(190.-)) 2 K. B. 315.

(ni Unit, (;. J., fircuntir v. Ki'c/iiii

(l(l!'7), 1 Salk. 198; 1 Ld. RH.vm. 321

;

Kiiiiii()lDH Liic. Ud. V. Culliiiyh'im J.oi:

Jl'/. (1879), 48 L. J. C. 226 ; 12 Cli. D.
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fore leaving the covenant in full force (/jj; hut if tlii! Att com- Chap. IV.

pello<I the deduction, as will tlie property tax. tlic deduction would

bo unlawful, and the cov( iKint would Ix; so far rcpeiilcrl V). Whore
premises were let "witli the rijjht anl liberty to stoixi cartridges

therein," and an Act was afterwards passed making it illef,'al to do

so; it was held tliat tlicn^ was no breach of tlie covenant for quii't

enjoyment by the lessor, nor ejectment from tlie ])remi8i's: nor was

there any implied warranty or condition in tiio lease tliat such use

of the premises should continue lawful (ff). A contract with the

promotcu's of a ]irojec(ed company to pay all the costs of obtaining

their Act, was hold not to be afTocted by tlie usual clause in tlio

Act that the company should pay the costs of obtaining it; for the

effect of the contract was to leave no costs u])()n wliich tlie clause

could operate (r). Where an Act of Parliament repeals a prior

covenant by rendering the performance illegal, tliere is no right to

compensation as for a breach, otherwise than may be provided in

the Act (/).- Illegality supervening by the law of a foreign Foreign law.

country in whicii the contract is to be i)erformed does not, in

general, excuse a breach of the contract; the foreign law may
render it impossible in fact to perform the contract, but affords

no excuse for non-p(M'formanco, unless expressly oi' iiiijilieilly

excepted from the contract (7).

(*) ll,;irsin\. Kihhiit (IliyT), 1 Sulk,

ms. Sec n„i',i,u,- V. IliM.uw (1S78J, 47
L. ,T. C. r, MM :

•_> Ap. Ca. !i:i:l.

M (Jii>hllv. h',Hii(M»\\), 11 EiHt,
{li) x,,(/.,/ V. .sii.ir/t, (is:;\ 17 L

C. 17: soil. I) :t.i.

(') Nil,,! V. Jl„.j!,de ll'i. (186)), »

L. .T. Ex. 52 ; t, R. I ' Ei. fl. Sw

s/i:i,c'a t/iiiiii ls7.')), 41 L. .T. C'. 1)70;

L. R. 10 Ch. 177.

'
(is.-.iij, .-, K.t. \1<\. Sl'i' /./>( Fin-
If :r. /I.

I
V. ./,/;»,.< (l!ior, 71 L. .T.

'. .-v.); (I'Jil.!) A. C. 21:i.

I'/) Sec antf, p. .)1U.
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Ill Liiifiull vs. /{/(

nil (Jill Hi).

!t O. \{ !(•: :{ii (>. R.. 22.'). tl IC lllillltl-

fe'crof the Imsiiicssof jm insdlvcnt lii'iii wiis nri-cstcd mikI iiuin-i-

s( lied (III the cluir^'i' of lifivin^' iinirm-cd the lii'in. wliilc in iiisol-

vi'iit cinMiinstiiiici's. 1(1 triiiist'cr |(i-o|M'ft.v toiiiuitliir |icrs(in with

intent to dcfrmid i-ivditors. .Mtcr lu' Iwid hrcn n-h-iiscd on Imil

an oiTcr was made in writiiiir li.v iiis wifi' and her son to tile

creditors to i>a.\ a ci rtaiii |)ereciita!.'e of their i-iaiiiis in addition

to the ilivith'iids and to witlidraw eertain actions and procure

the nhandoniiient ot" certain ciainis upon conditions set out in

the offer, one of wliicli was tiiat aii.v creditor aceeptin}; the otfer

siiouhf not tiiefcaftcr. directly or indirectl.v, institute o'- he a

part.v to any action or proccedinu' av'ainst the hushand in res[iect

of any matter or tliinfr in an.v wise connected with the affairs

or business of tlie firm. The offer was accepted liy the jilaintiff

and a nuiiilier of other creditors. After it was made tiie husliand

was disciiaryed from custody, tlie informant, one of tlie credi-

tors, not appearinjr. and no evidence Iteinjr offered in support of

the cliarfjc. I'romissorv notes were afterwards made liy the

wife and Iter son in favour of tiie creditors for tlie stipulated

percentage.

It was held that. altlioU!.'li not so stated in express ter''>s. one

uli.ject of the defendants in iiiakinfl their offer was to procure the

stiflin<r of the prosecution of the cliarjre ajfainst the husdatul.

imd that it was in accordance with the concluded a^_'reenients

made hy the defendants with plaintiff and other creditors that

iiM evidence was offered on the pendinir eharire. and that tlie

notes sued upon, havillir lici'ii j.'i\'en on an illeiral afrrecment,

cdiild not he enforced.

in the above cited case tiie principle was applied that as part

of the consideration for the airrei'iiient was illeijal. the whole was

had.

In the case of Kilihiiiii vs. IIIil.s. (1 (). R.. 7:ill. the principle

that if the h'sral i>art of a contra<'t in i|iiestion can be severed

from that which is illejral the former can stand {.'ood. whether

the iliejiality exists by statute or common law. was a|)plied to

the case of a bill of sale or cliattel iiiort'j.'iire. pai'tly for stock in

tra(h' and partly for Ik nl<-ii.'lits. It was held. n'versin<r the

decision of Proiidfoot. •!.. that, -^o far a.s the tioo|<.debts wer<'

l-.->74
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conrurnwl, a.s to wliicii regKtnitiuu was unncL'essary, tli<.' af{r(!t'-

ineut was valid and binding against tlie crediturs. The Court,

per OsIlt, •]., rcft-rring to the cuso of llolroyd vs. Marshall, 10

II. L. ('., I'Jl. make the following oiiservations: "The Court,

however, express tile opinion, entitled to the greatest respect,

tiiat as to tlie timber to be afterwards manuraetured, and of

wiiieli, in the nature of things possession eould not have been

ehang«'d, the deeil eould not be upheld, Itecause it was in eonse-

i|uenee of its non-registration inatle absolutely void by the

statute. "It is a statute that makes this void, and not merely a

l>rineiple of the eonuuon law, and it is a maxim that in sueh

eases the deed must be taken to be altogether void and not merely

as to that part to whieh the ol^jeeticn of its illegality applies."

Later authorities, however, show that this rule has l)een relaxed

in modern times and that, if the legal part of the eontraet ean

lie severed from that whieh is illegal, the former shall stand

good, whether the illegality exist by statute or at common law."'

In Siiiilh vs. HaiKjhti, :58 X. S. H., l."):}. the defendant agrei-d

to pay i)laintil1' the sum of tl"'" as wages or compensation for

his services on a sealinir voyage, and Jifterwards indueed him to

sign articles as a sliansman for the purpose of inducing other

men to .join the vessel as sliaresmen. It was held that the

plaintiff was not debarred i)y the fact of signing tiie artiele>

from shewing that that was not the real contract made between

himself and the rlefcndant. but that it was iiuide for another and

different purpose. I*e.- Russell. .].-. "The plaintiff makes out lii>

whole ease on the vi'rbal and valid contract between himself and

the defendant without having to prove any fact shewing frauil

or illegality. lie unist, therefore, succeed in his action on thai

contract. The defendant at best ]iroves that, after that eon

Iraet nas entered into, the plaintiff agreed to sign, and did siirti

articles, not as a memorandum of a contract, but as a piece o!

machinery to be used for the purpose of dceiving others as ti

the nature and terms of the actual contract between the plain

tilV and the (h'fendant. It is the defendant that finds himsel!

hamp<'red in his defence by the fact that it involved an illesalitx

to which he was a i>arty. Tie must fail in that defence for tli'

same reason that would cause the plaintiff to fail in liis actioi

if he eould not prove his ease without exposing an illegal trans-

action to whieii he was a party. The defendant has to adiiii
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that he was a deceiver. Ills dcl'iiue iit the best eousists iu prov-

iiij? tliat the plaiiitilT wjis ns iiii'-ipiisiiciitiiiiis .is he whs hiinsell.

l)Ut it \va.s never a (lelViifc ti» an iietimi dii a tMinlniet to prove

tliat the phiintilV was a wicked |iersnii."

In Srnilli vs. /Si nil,,I. Jd i). !{.. :i44. the aetion was for tlie

priee of ]i(|uors siippiieil witli the know le(lj.'e tliat they were for

use in a eounty in wliieh the Caiiaila Temperanee Act was in

foree, [)art of whieh wi're sold prior to a vote for the repeal of

the Act and the reinainder siilise(|iiently to a sueeessfiil vote for

its repeal, hut hefore the order-in-eouneil lirini;in<; the Aet into

foree luid been revoked. It was held that the jiriee of those sold

hefore the vote was not recoverahle, lait that the priee of those

sold after the vote eould he recovered.

'J

In lii-iiwii vs. Mi,ii,-i . :{2 S. ('. IJ., !•:!, it was held that an a<free

iiient •fiuiranteein^ payment of the price of intoxieatini; liquors

sold contrary to statutory ]>rohil)ition is of no elTeet. The head-

note atlds: '"The iiiip(}siti'in of a penalty for contravention of a

statute avoids a contract entered into airainst the provisions of

the statute.'' These words are taken from the oral Judirmcnt

deliv(>red l>y the ("iiicf .lustii'i-. Sir Henry Strontr. lnit they

•liould n(^t he taken without ([ualilicMtion. The distinction

between penalties that render a ecintract void and those that do

not is jri\t'n in the author's text at |)a'_'es .")l(i. .")17.

i

In lloiipi r vs. ('iii,>iilis, 4 .Man.. !*>. it was held that. althou!,'h

it was illejral to import whiskey into the N'ortli-West Territories

except by permission of the LiciitenMUt-tiovei'nor. y\ a contract

made in Manitol)a for the sale and purchase of whiskey was not

illefral, even tlmujirh the vendor was aware that tlii' purchaser

intended to siiiutrijle it into the Tciwitories. but this decision was

reversed on ajipenl. and it was held that. ,'is a matter of publie

policy, courts shmdd refuse to enforce contracts entered into in

violation of Dominion leirislation. altiiouirh that Icffislntion may

not a|)ply to the province in wliich tii ntract is made (ir is

souffht to be enforced, .j .Man., •)•").

In Ihii-aii vs. riiinnhi ,:<. 2(1 \. S. |{.. :i(t(). it was held that a

contract to run a race on tlu' AVeiitworth Rond. beiii^' a public

street vitliin the limit' of the Town of Wimlsor, wa'? tainte;!
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with illcf^ality hikI incii|ml>lc of ho'um ('nldrcfd. as Ihmiis.' ii» vio-

lation of tin- provisions of tlic Statutf of Nova Scotia, U. S.. rh.

48, sc'f. 7, whii'li nrntlc it penal to drive a horse at full speed on

the pulilie street or hi^diway o .ny town or village.

In Aiinriiaii llnUl Supphj CutiiiHiinj vs. Fiiirhanl.s. 41 N. S.,

444, plaintiff eoinpany, a company ineorporateil under the laws

of ) linois, and liavinjf its head ortiee in Chieajio, in that state.

s(;'i>.''it to recover daiiiap's against defendant for hreaeli of a

contract made at Halifax, in the i'rovinee of Xova Scotia.

Iiider the provisions of the Hcvised Statutes of that province,

ch. 127. sec. 18, l!t(M), it is provid<'d that every company not

incorporated in the province shall appoint a resident iiianajrer or

iijrt'nt, and that such company, hefore licjrinninjr husiness in the

province, shall transmit to the Provincial Secretary a statement

under oath, jrivinjr certain partii-ulars. indudin}; the situation

of the head (itlicc. the amount of capital stock authorized, suh-

scrihed ami paid up. etc. Kvery com|)any failin;,' to comply with

the provisions of the statute is made liahle to a penalty of ten

"lollars per day durinj,' the contiiniance of such default. It was

Ill-Id that non-compliance with the provisions of the statute did

not .ender invalid tlie contract entered into l\v the company
within the |)rovince ur prevent the eonipan.v from recovery

thereon

In '//(( A ''sn, in lion of SI. .frail fiiijilisl, vs. Ilraiill. :\i) S. (". |{.,

r)!t8. it was liilil that the proviiicijd letrislature has no .jurisdic

tion to permit the operation of lotteries forhidch'U liy the ("rim

inal Statutes of <';ii);ula. ,\ contract in connection with a

scheme for the oper;ition of a lotterv forliiildeii liy tile ("riiii-

iiial Statutes of Canad.i is unlawful and cannot he enfoi I

in ji court of .justice. Th' ille'_'alit.\- which vitiates such a i-oii

tract ciinnof he waived or' cimdoned hy the conduct or jilcas of

the parties ajrainst whom it is asserteil. and it is the duty of tin

I'liurts I r mi r<i iiml'i to n(>tii'e the iiullit.v of such a cijntract at

any .-*;i<re of the case and without pleading;.

In Mif O 'iihl vs. Ii'iin-ilii.i. ;{!» S. C. |{,. tilf». on apjieal. the

Supreme i'lr.'M* atTinried the .jud/ment of the Court of t^uecii's

l-?en<-h of (^nelMr ''y which it was held that where a contract !••

prohihited hy statute such a i-ontract is void. althou<;h tic
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Ntututi' may not ai-tuall.v ilci-lari' its iiitllitv, luit iiiiTi'ly iinpuso

a penalty i>n tin- oIVcjkIit, ntiii that wIh'I-c tlu' |)ri'siili'nt ol' a

railway ciinipany McciTtly fnlcri'tl into a itartin-rsliip with t-un

truftont fur the ciinstriK-tinn of the mail In; ('ouitl imt maintain

an action ai.'aiii-'t his partner to enforee the a;.'reenieut with

tl.'Ml.

i

In Spiars vs. W'nlhir. II S. ('. U., 1|:!, the eiintrai'tors for the

erection of a Itiiildin^' in the City of St. •lohii claimed to have

heen prevented hy respondent from earryinn out their contract.

Uy the terms of the contract the liuildilii; when ereeteil would

not have confiirmcd to tae provisions of a liy-law of the city

passed under the authority of an .\ct of the lej;islatnre two

days after the <-ontract was sitrncd. If was held that the liy-hnv

of the city made the contract illet'al. and. therefori', the pUMntilfs

could not recover. The case wns considered to he concluded liy

liie .judi;ment of the Supreme Court in Wiilhir vs. MncMillnii.

ti S. C. |{.. 241. in which one Spears contracted to erect a proper

atiil lejral liiiihlin<r for Walker on his land in the Cit\ of St.

iolin. Two days after a liy-law was passed under the authority

of an act of the lei;islatun' prohihitint; the erection of liuildiiiL's

such as the one contracted for and declariinr them to he nuis-

ances. Wliile the liuildin^' was in tli ' course of erection tlii'

centre wall, haviii;: l)ccri huilt on an insutticient foundation, fell,

carryinj,' with it the party wall coiiuiion to Walker and .Mae

Millan, his iieiLrhliour. .\n action was hrouirht hy .Mae.Millan

a<.'ainst Spears ami Walker to recover damaires for the in.jury.

and it was held that at the time of the injury eoniphiincd of

the contract for the eri'ction of Walker's huihliiiir Ipcinir in con-

travention of the provision^ nf a \alid liy-law of the City of St.

•lohn. the defendant. Walk' i. his contractor, and his airerit.

Spears, were all ei|ually responsildc for the ionsi(|Uc>nces of the

im[)ropcr liuihlinir of the illeiral wall which caused the injury to

.Mae.Millan charircd in the dei'laration.

1

1

; :M < 'iiiniiiiii iiiliiiii Crinii.

Ill li'illiiiif \s. /'"/<'. :! I'. C. <^ 15. -ilT. ,1 party susiiccled of

stcaliii'-' a horse was lirouu'ht up on ,i warrant licfore a ituijris-

l^ tratc, who invcstifrated and dismissed the charge. The suspected
h.
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iiiiiividuul prutuiitltU nu rJKlit t<> Ux' liurNc, and tin- iiiuKiNtrate,

utter dixmissiiiK tlit- i-lmr»ri', n-stort-d tho liorsf to ittt (tupimsed

owner, the proNecntor, Imt iH-fore doin^r so tiMtk h bond of indem-

nity. It uHN held that tile itond wuh not neecHMirily void um

contrary to the treneral |toliey of the law.

In Till I'loitl, 's It ink iif llitlijii.r vs. Jnlnisnii, 20 S. ^^. |{ . .".41.

n bond wa.s executed by JolinHon to secure an indebtedness of

Fjoeke to the iihimtiir bank. Tin- evidenee sheweci that Loeke.

who had inarrie<l an adopteil daiiKhter of J'.ihnson. was ai^ent

of th<> bank, and had eiiibe/.xle<l the bank funds, and that the

bond was driven in eonsiileration of an ujfreenient not to jirose-

L'Ute. It was held, a<liriiiin>r tlie judffnient of the Sui)reine Court

of N'ova Scotia, that the eonsideration for the bond was illpi;al

and that the defendant was not liable thereon.

A(/n I in< iilx Willi Immoral Ohjicls.

In Moon vs. Clarke, :fO I'. ('. ('. P., 417, defendant set up as a

plea to an action of ejeetinent for land an a>frceiiient based upon
the iiiiiiioral consideration of his iiiarriafre with the daujfliter of

plaintiff's tesf'i - \iho, as he was aware, was already married,

and elaimi'd h iiu jn the land for improvements. It was held

that the asfreemcnt could not be enforced nor could there be any
lii'ii flip the impriivements.

In Clarki vs. Haijar. 22 S. V. R., ."dO. it was held that a eon

tract for transfer of projjerty with intent by the transferor and
for the purpo.se that it will be a|)plied by the transferee to the

ai'eomj)lishment of an illesral «)r itiimoral purpose is void, and
cannot be enforced. Hut mere kiiowlcdirc of the transferor of

the intention of the transferee so to apjilv it will not avoid

the contract unless from the jiarticular nature of the property

and the character and occupation of the tra?isferee a .just infer

eiicc cMii be drawn that the transferor must also have so

intended.

The forpfjoinsr parasrraph is the third proposition .set out l)y

fiwynne, J., as deduced from the eases on tlie subject which ;ire

fully discussed and at considerable lenjrth. There is a dissentinir

opinion of Taschereau, J., in line with that of Meredith. C. J., in

the court below. 20 O. A. R., 207.
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Ai/ii I thi hIh t'liiili Hijiliiliiiij J-'ruinl.

Ill limiistiil \.s. Siifiliif. 17 U. A. U.. .'(ti.'i, tin- |ilniiililV pur
tliasfil Iroiii Hfl llllrncd coinliiuiy littccli liilsluls of llull<•^•s oiits.

|iuyinj{ ten iIoHiii-h u IiiisIkI, autl ri'iciviiiK tin- niiiipaiiy s liiiini

lo soil I'or liim thirty liiisliris of outs ut tin- nuiiii- |iri<i'. Tin-

cuiiipuny louriil in tin- (Icfiniliiiit a puii-luisiT of thirty hushtl.H

of outH hy iiroiiiisiiiif to sell for him sixty hiisluls at the same

price. Tin? hi-Iii'Iiic was a fraudiili'til oiic. tin' oats not licinjf

worth iiion- than onlinary oats, ami plaintilt' anti liifiiutant

weri" awari' that tlnsc tiMns.ictions roiiltl not liu i-arricd out

without soiiicont' I'Isc licinir imiuiM'd to cntiT in'o a similar trans-

ai'tion hy which their own i-oiiid hi' roiiiph'ti'u and a loss pro-

hably sutTiTtHl liy tlit-ir HUi-wssors. Tlu' thft'iidant, liavini,' been

sued on his notes for the pureliasc of the thirty liushels. it was
held that that purchase could not he treated as an isolated

transaetion, hut must he reirarded as part of a seheine which

was clearly contrary to the wejl-ltcini; of the pulilic. and llicre

fore ille>fal.

>

*1

l'iilili( I'liliiij. ('hiiiiiitiirhi. Elf.

In W'wUUH vs. MiCahi. 4 ['. ( . <i. H,. (>. S.. I'M. it was held

that an atrfeement to pay money on a party's not hiddintr at a

sherifT's sale was not void as hein« contrary to puhlie polii-y

when the party makim; the airreeiiient therehy ensured a with

drawal of a claim from tlie land.

In Footl vs. Hullo, I.. 4 r. ('. (^. M.. 4S(i. it was held th.it a

hond jriven to .secure a shcrif?" a certain fixed salary or otherwise

to he )>aid lp\' his deputy was void.

In Laiii/htix vs. linlni. 11 (Iraiif's Ch.. 111. a conveyance made
for the purpose of enalilinir an irresponsihlc [lerson to .jiistifv js-s

speeial hail was held to he a traiisa<tion au'ainst jrood conscience

and morality.

In Kn-r vs. linnifon. 24 T. ('. (^ IV. :iO(l. the plaintiffs, havinsr

recovered a .iud^rment airaitist a tirm. airreed with the defendant

that if the .judjrment. or any portion of it. should be realized

from property to be pointed out by the defendant, the latter

should have one-third of the amount sn realized and all costs
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thut iiiiKlit Ih' iui-ttrn-il in iiiiliuvouriiiK to inako flu- iiiuu*

slioiil.l l)f |»ii.val)li' li> till' tl.'IVniliint ii nmtin-.Tuninl. (loot

wiTf iMiini.-il (lilt an<l Hciz.-d, Itiit wi-n- tuiiiiil. on an iuti'r|)lfH(l(

ixNiii', to lie thoMc of a I'lainiaut. uliiTfiipon the plaintitrs mik
IIk- .1. r.ntlant on tlir Htfri-tnitnt lor thiir losts in the inti-

pl.-ailtT |.r«Mif.lintr». It whs Ii.IiI tliat. if Ih*- aKrct'ini-i

fXti'Uiii'il to tlii'Sf I'osts, it was illtjfal, as Ixintf fontnirv to pubii
policy, if not within tin- dclinition ol' clianipart.v.

In rnnii vs. riio„ii>so„. 42 N. S. |{.. l.'iO. plaintiff, who hu
Ixvn a shari-holilcr ami si-crctary of a niininiu' i-onipany lor

nniiilur of yi-ars anil IhkI iharu'r of its liooks and an intiiiiat

knowli'iljfr of its ih'tails. mti-rcil into an H({ri'cnit'nt in writin
with ili'lVnilant. th«' prim-ipal sliHri'lioiili'r of tin- rompany. t

jrivi- him i-i-rtain assisUiniT for tlif piirpoHi' of cnaldinif him t

\vin .1 suit tlirn pnnlin!.' hi-twn-n ilifi-inlant ami anothi-r sli.iri

liolili-r in Illation to an option upon an ailjoininir propi-rt;

oritrinally lnlil l.y tl oiiipany. hut whii-h di-fi'mhint had hai

Iransfirri'il to himself. In i-onsidi-ration of tin- proposed assist

"" litVndant agreed to pay plai.iti!T a sum of monoy in casl

in till' I'vint of his winninjf tin- suit, and a further sum when i

sale of the property was etfeeted. At the time of the aKreenien
plaintiir had eeased to he a Hhareholder, and had heen paid hi:

sidary as secretary, and no interest, either letfal or ei|uitalile. wa!

shewn to .justify his interferenee in the lititration. It was held

allowiiiir defendant's appeal, with eosts. that the iimtra.t wh>
iili't'iii. on the };ri)unil of maintenanee. ami the plaintitl' eoiilil

not recover.

lliiroi, vs. Tniiiaini . 2!» S. ('. R., 44.'). was an ji.tion for money
elaiiiied as a proportionate sum received l.y a solicitor for stitlini.'

(iroceedinirs involvinir pulilicity in connection with ii divorce
-uit )py [.laintitVs hnsl.and airaitist her. The defendant held

part of the money for his costs in ilie divon , suit and divided
the lialaiice, accordinir to an as-'rcincnt lietwcen him and tlir

liuslijind and wife. The .Supreme Court of Nova Scotia decided
that if could not lend assistan-e in the enforcement of tli''

iiirnoral atrrecment. ,ind vacated flir udirmciit of the trial .lud'_'i'

^IcDonald. ('. .].. who hcM that there was a i-,'iuse of action, hiii

lliaf tin- evidence was insliflicicnt to justify a ,jiidl.'iri.Iit I'm

plaintiff, and dismissed the plainfilT's action, with costs to tin-
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ilefcmliint. Thi- SiiitniiK' CiPirt of (.'iiimilu iiki*))')! wit!, tlif

triiil •ludKc that tliu fvitli'tict' uas iiiNiilHrii'iit, und iliMiiiiNwii the

ii|i|)eul, with cimtH; hut tho »l«<iMioii of the SiiprtMiie I'ourt of

Novii Si-otht wiiN not iittiii'ki'il iiti the n|i|iral. That iliM-JNiori wum

that tilt! Hiiit wuH •(III- whii li cuiilil not I iitirtaiiu-' hy the

Cuiirt, iin<l that the iiction should lie ilisniisNi'il without fustta to

tithi-r jmrty.

In Vonnumrrs' ('itrihni' ('iiiiipnnij vh, ('onimlhi, :il K. C. R.,

244. in an artioii to ri'i'i.MT ndvaini's. with inli-ri-*l. iindi-r an

auri-i-nit'iit in rcMix'ct to thi inaMurai'tiii'i' of liiriiji'i' Iwitii' at tliu

('•ntral I'rison, at Toronto, it was held, per Srdu'i'wiik. Kinjr

(Hid (iiroiiard, •I.F,, that thi' cviih^ni-f disi'hiscd a conspirai'v, ami

titat, aitliouuh iindrr tlii' pro\l>.ioiis of \\w Civil Codi- tlii- nionii's

so Hilvant't'd ronid ln' r-'covrri-d liai-l;. ytt no intiTi'st licforc

action could he allowiMl tln'i-con. as tlic law iin'i-ily rcipiircd that

the parties shoidd he nplaeed in the position they nspeetively

cieeiipie<l hefore the ilh'u'al transaction took phne. It was also

held that the laws of puhlii- order must lie .judicially notici'd hy

the Court I r proprio iiiolii. and that, in the ahscnci- of any jiroof

to the contrary, the I'oreiirn law must he prcsuirierl to he sirtrilar

to that of the forum havinn jurisdiction in an action ix mi'-

Iractii.

Ill slranil <</ / nnli .

In Wiilnr vs. I>iirlin>i. M ( ». If.. :!ll. th.- defctnhmt. on criter-

insj into the employ of the plaintiff as an a'.'ctit in vriidiii!: tea.

covenanted not to cnuMirc in the ^ Ic or ildivcry of ten or i-utrees

in the City <if Toronto, citlh-r for himself or as aircnt for any

other person, for at hast two years jiftcr Icavinj: pi.iintifT's

employ. It was held that the covenant was liitidini;. notwith-

standinjr the consideration I'or it mi'_'ht ha\e 1 n inadei|Uate.

.•mil that the covenant w;is not iiiv.iliii on the •rround of puhlifi

policy.

In McCiuishinil vs. Hill. l". < >. A. I.'.. 'oS. a mutual covenant

with each other hy persons . nLMircd in the same trade through-

out Canada not 1o carry on a certain hranch of that trade for

twenty yoars, or for such shorter timi- as an incorporated com-

pany whioh tlipy were tlun unitin!: to form for the purpose

should continue to carry it on, was held to he trood.

2 -.".74
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111 //(( (hitario Salt Cunipaiiij vs. Mrrchanls' Salt Companij,

18 lirant's Ch., iiM), st'vernl ini!ori)orati'il ooiiipunics iind inili-

vuiiinls fnjjiiKfil in the iiiaiiufiictun' iiiul ^sal(• of salt cntcrj-d

inU) an aBrcciiifnt to <-()iiil)inc and amalgamate umliT the- name

of the Canadian Salt Assoeiation. providing that all the parties

to tlie afrreement should sell all salt mair.faetured liy them to

the trustees of the assoeiation and shonhl sell none exeept to the

trustees. It was held that this was not void as contrary to puh-

lie policy or as tendin}; to a monopoly or an undue restraint of

trade. (1871.)

In Straii vs. Sroll, 2:( V. ('. l^. M.. 4:{4. a medieal i)raetitioner

and an apothecary purcha.sed the fjood-will of the defendant's

practice as a medical man. the defendant .••.•rreeinn not to prac-

tice within eiwht miles of the place, it was held that there was

nothint' illejral in the plaintitfs entering into partnership, that

no intention could he inferred that the apothecary should prac-

tice medicine contrary to the statute, and that, therefore, the

fact of his not heintr licensed could form no defence.

In Mi'ss„i> vs. Mn.ioii. 18 (iranfs Ch., 4.'):!. a covenant in an

agreement for the sale of the a l-will of the liusincss of au inn-

keeper that the vendor should pay iii4.000 in the event of his

carryiii}! on Imsiness as an innkeeper for ten years was held

void as an undue restraint of trade. The operation of the

covenant was not restricted to any particular |)lace.

In Cool: vs. Shair. L'."> (). K.. 124. on the purchase of a nianu

faeturinjr husiness from the plaintiff hy the defendant, the ven-

dors eiit'Tcd into a ••ovcnanf tliiit they Wduld not ensiafre. directly

or indirectly, in the maiiufiii'ture a!iil snlc of liiimhnn-ware :iiid

furniture, either as principal, njrent or employer, at any place

in the Dominion of ("ana<la for a term of ten years, hut the

clause was restricted to wholesale or ,!olil)in>r husiness. and did

not r<'str;iin the vendees from enteriu'r into and enjraf;inir in the

retail husiness of liiiiiihoo-ware ami furniture sellin},'. It was

held tliiit. !is the restniiiit wiis piirtial only, and i-onliiied to the

wholesale and johhiiisr husiness and to the iiiiinufiicturinu' of

certain arlic'les. and there was no evidence u|>on which it could

lie held to lie uiirerisiiiiaMc. and the interests of the pul'lic were

ii.>t intevfend witli, tin- a<:reement was not ccmtrary to puMi''

IKilicv.
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In Fisl:(w vs. Itnthi rfunl, S Omrit's (':f., p. !». n ill- of

);oo(ls upon crcilit to

cli'rk in the <"

iititr, the piiivhiisiT covenanted with

of tlic vendors to luiy all liis •roods fro

tlieni. and t' :; the eli-rU, at anv lime tllereaftcr diiriii".' the time

siu'li liusiness niisrht lie earried on should he at liliertv to entir

into the plaee of Imsiiie-s and take possession of the tronds and
premises and wind u|i tiie atVairs. The Imsiness was earried on

for two years and a half, diiri whieh time tin do

delivered jjoods to a

iiient.

arjre amount, in pursuance of the a^rn

Th( ad-note states that the covenant not to purchase

where was hclil not to he l)indi )n the purchaser, hut Kstin.

V. ('.. said that, if the d 1 had contained a covenant on the

part of the plaintitVs to supply such jjoods as the purchaser nii<„'lit

re(|uiri' for the conduct of iiis husiness, it would not have liceii

open to the ohjection that has lieen made to it. hut would have

hecii perfectly >rood, and. instead of hein<j in ri'straint. would
have heen in furtherance of trade. It was true that the deed

contained no such covenant. an<l the covenant in (|uestion. heinu'

founded on no consideration, mifiht he void as hcin<r in restraint

'if trade, hut he douhted whether it was. hi luse the i|uestion in

such IIS whether tlin restraint was reasonahh

tainly, in the present case it was very reasonahle. as it enaliled

the defendant to ohtaiii capital of which he was ipiite destitute,

and to comiiienci and eonducl a considi.-rahle husiness; hut. sup-

piisini; the eovciia'ii to he void and that the defendant roiihl

have purchased where he pleased, it did not necessarily follow

Itr reeeiveithat the whole d I was void, and the purchaser, haviii

iroods under tile airreeliiellt. the plailllilf was entitled to the

remedies •riven liv the {\rvd.

In I'ritll vs. Tiijihii. '] IMiirsley ( N. l!.i. Id.!, an ;i!rrccmin( was

entered into hetiveeii flic propl'ictor of sivteen tlltr-hiiats resprct

ilifr the tiiwairc of vessels ,11 rilii|i_' to what w;is |<no«ii as Ihc

re^'iilar turn system. I'.\' this they airr 1 .iiiioiiir oilier Ihinirs

that every tiljr-hoat should taNi' its reiriilar liirii in order, that

I very ship eominir into the li.iihour >lioiild count as niicIi turn.

and that such tie.' should I ntithd to all her towai_'e till she

went to sea; that on arriv d of .-i \i'ssil at l',irlriil<_'e Isl.ind the

tiiir whose turn it tnlL'ht he must lie pri[Mriil to attend the

'•essel : that if more than one vessel arrived the tii^' whose turn
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it might be sliuuid liuve the option of ehoosiug tlie largest vessel,

tlie uuxt ia tura to choose from the remainder; that all new
vessels up or down the Bay of Fundy beyond (juaco or Mus-

(luash should be towed on special terms to Partridge Island, and,

(jn arrival there, should be towed into the harbour by the steam

tug and should in falling to sueh tug's general turn count as

such, but if the vessel did not fall to said tug's general turn,

then it should be allowed to said tug as a general turn ahead,

etc. It was held that this agreement was contrary to public

|;olicy and in restraint of the freedom of trade, the parties hav-

ing restricted themselves from carrying on their business at

their own choice and bound themselves to do so according to

the will of others, and tliat the interest of the public, particu-

larly of ship owners, would be prejudiced by giving effect to

such an agreement.

In Canadian Pacific Railway Company vs. Western Union

Tilif/ruph Company, 17 S. C. R., 1.">1, the facts were that in

18ti!), the E. X. A. Railway rom|)any. owning the road from St.

.lohn, N.rt., westward to tin- Tnitod States boundary, made an

agreement giving the Western I'nion Telegraph Company
exclusive right for ninety-nine years to construct and operate

the line of telegraph over its road. The latter company was

incorporated in the State of New York for the purpose of con-

structing and operating telegraph lines in tlie I'nited States.

Its charter neither allowed it to engage nor pro!;ibited it from

engaging in business outside of the States. It was held that the

exclusive right granted to the Western I'nion Telegraph Com-

pany was not void as against public policy nor as being a con-

tract in restraint of trade.
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PART IV.

THE DISCHARGE OF CONTRACTS.

11

('llAPTKI! I.

BESCISSION BY NKW AGHEEMENT.
I'AUB

Disohargf of eoiitiacts 57ri

RfwiHsioii aiul vuri itinii by iiowiiiirecmiut -implied rr-iisHinn.

.

.ITC

Kovution by a- cc'IiMmoc of ii.w Hi btur - lraii»IVr of [loliiiis of

iu.->ur.ime—I'liaiijre ill tirm (if pirluim TiTS

Form and rwjiuromt'iits of ww agioiMiieut -cimtracti* in wnting
—bills of exrliiiii)jrp 57'J

Contranfs witliin tlii' Statute (if Fniudi—cffw't of parol variutioii

—pind n.«eisriion—di^pen>ation of perfoiinanee 58J

Contracts undi-r deal— alteration of deed by parol airetMneiit .... M'l

tffttt of new a;,'re<Mni nt in di-ielmri.'in!,' Mir ty "iS.'i

The discharge of contracts, including in that term all modes of Pabt iv.

determining the liability, involve? diderent considerations as it dIs iiarj,'e of

occurs before, at the time, or after tiio j)ei'forinance ha.s bncomo «"""•'";''*

due. A contract may be discharged bt>fore it is duo by events

happening which arc expressly or iinplieJly excepted from the

liability, or which operate as conditions subs^-quent determining

the liabilitj\ These modes of discharge arc provided in the con-

tract itself and have been already noticed as exceptions and condi-

tions of tho contract (a). A contract may alsa be disoharged

before it is duo by a now agreement of the parties rescinding or

altering tho terms; so that tho claim (o performance of the original

contract may bo met by tho now agreement; and if tho contract

has been put in writing, it may bo practically discharged under

certain circumstances by tho cancellation or alteration or by tho

loss of tho deed or instrument that embodies the terms.—When

(») Sec tiiile, pp. 481 (/ icq.
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the contract is duo, it may bo dischuigod by txatt porioruiancc

of the tonus; or by tender of such porl'ormaueo, if the other party

refuses to accept it. A breach of the contruct also disclmrgcs it in

the sense that, to the extent of the broacli, it converts the contract

into a claim for damages in compensation for the defective per-

formance: or, at least, a claim to have the contract performed witli

such equitable qualification as may be neppssitutcJ by the default.

The claim or riglit of action arising upon a breach of contract can

no longer be satisfied by a iwrformanee or tender of the debtor

without the agreement of the creditor lo accept it ia satisfaction;

but it may be discharged by an accord and satisfaction made with

the creditor; or by a release given by him; or by a judgment

recovered by him. It may also become barred by lapse of timo

under the Statutes of Limitation; or it may bo met by a claim of

set-off; or by a discharge in bankruptcy. Tlie modes of discharge

above noticed form the subjects of the several Chapters of tliis

Part.

A contract may be discharged at a.iy time beloru the pcrform-

\ncc is due by a new agreement validly made, having the effect of

altering the terms of the original agreement, or of rescinding it

altogether (6); but it is for the party asserting an alteration or

rescission of the original agreement to prove the assent of the other

party to the now contract (c). Mutual promises to marry are

discharged at any time before a breach by a nuitual agreement to

rescind the promises (d) ; with tlio cnnsequence that a sottlcmont

made in contemplation of the marriage is rendered inoperative

by the rescission (r). A separation deed l)etwtH;n husband and

wife is rescinded by their return to cohabitation, as to all the pro-

visions of the deed which depend upon the separation (/). If a

contract is rescinded by agreement after a part performance or

part payment of the consideration, any claim in respect of the

part performance or part payment must be referred to the agree-

(*) Mnnlo,J.,,Vrnm<'/v.7?.W, jl849),

7C B. 139.

'«) D'lri.l'y {Earl) v. /,. C. i 1>. Pi/.

(1K67). 3« 1,. J. C. 404 ; L. B. 2 H. L.

43 ; Jan Xrl'on Ld. v. Kthutt Line (Liter-

p,.„l) Id. (I9(m\ 77 L. J. K. B. 456;
(19i'8) A C. li 8.

(rf; h'ligv. lit/lilt {iHiOj, 10 L.J. Ex.
1(14 ; 5M. & W. .I.^.

(f> tMtryy. f'«i(7«ii (1884), 53 L. J.

C. fifil ; 20 Cli. 1). 191 ; Hond v. irnlfrrd

(18861, S.5 L. J. C. r,G7 ; 32 Ch. D. 238.

( f) liatrniiiH v. Ito'' (('u"Ulr!i>.) (1813),

1 T)ow, 235: W'tA«n v. SlH^hett {18,32).

1 L. J. K. B. 2.'>0 ; 2 B. 4: A^l. 743

;

Aim/v. yU'l (18Mf,), .W L. .T. C. 43';

31 Ch. D. 524; Kf SparH (1901), 73

L. J. C 2''U
;

(I!I04) 1 Ch. I.'jI; '"m-

pinniisod upon Hppful (1904), 73 L.J. C
576; (1904) 2 Ch. 121.
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Chap. I.

RESCISSION BY NEW AGREEMENT.

ment of rescission; and in general no sucU claim can bo made
unless expressly or impliedly reserved upon the rescission (7)
The subsequent agreement may aflect parU only of the f.'.rmer Alt™.aon«f
contract, leaving the original contract in other respects to stand- «>«""«*•

and consequently the new agreement jiay have to bo construed
with reference to the original contract (A); and so far as the later
agreement is inconsistent with the former contract it must be
taken to rescind it (i). Where a contract was made for building
to bo completed by a lixod day undur penalties for delay, a sub-
sequent agreement for additional work which rendered it iuipos-
sible to complete within the time, was hold to operate as a
waiver of the former stipulation as to time and a dischaige of the
penalties (/r) .^The subsequent agroenunt may operate as a con- Conditio.ua
ditional discharge of the original agreement, so that the later "»«>«^n-

agreiiiient failing the former contract is restored to its full
effect (/) .

Thus tho acceptance of a new lease by a tenant operates
as a surreula' in law of his existing lease: but it is conditional
upon the new lease being valid (m).

Non-performance for a considerable lapse of time, or under such ImpUed
circumstances as manifest the intention of abandoning it, may be '«»*='»''oo-

treated as a rescission of the contract (w). Thus mutual proniises
to marry wcri> held to be resoinlod by three \ear.s' cohabitation
of the parties without marria^'e (o). Wiiere'an agiwiiient had
l)een made between a mortgagor and inorlgigoo for tlio former to
give up possession and releas:< all his interest to the mortgagL-e.
which was not acted ujjon, and twelve yenis afterwards tlie"mort-
gageo sold under his power as niortg:i!,-ee. it was lioid that tho
agreement had boon abandoned and tliat tlie tnortgiig ir retniiiod
the equity of redempticm and was entitled to tiie surplus of tho
purchase-money (p). Where land bad I)een 8 )ld in h^ts, subjeef
to covenants with the vendor not to carry on the trade of a beer-

y) SeoiiHfr. p. 10 ; /'«'„„„•,• v. r„M,„„ L. J. C. :il:i ; L. K. in K(|. Kin
18:i4), 3 L. J. Ex. .iU ; 1 IV. M. A: l{

65.

(/<) irmit V. .V. /,•. H,,. (IKT.-i). 4,-) I,. J.
0. P. H7 ; /.«,',., V. Luui„ (1ST8 , UC'li. D.
ys.

(i) Ami™,i, V. yfWl«/!)lwH(lS;)n^, i?Miic.
.V G. ft:l

; Siiiulrr.'uii v. (;,;ii;.i nST.Vi, 41
L. J. Kx. 21(1 : L. R. Id Kx. •.':i4.

(<: TI>'inii,,U V. .V,n^ (lS(i(r. s C. B.
N. S s:;i ; /,,,,« V. (/:,:,.;.>, MS')7\ Hii

L. J. Q. B. 477 ; {lsi»7j I Q B. fltij.

(') Fii/h V. MiilliiHil Rij. ilS7.i), 44

/^. V. \„.k '..-{>,,,:, iso.v, r, KiiM,
8t); l):,i- V. (..Hrt,,,,,!/ (lStN\ 17 J, J
Q. B 14:i; 11 Q. B.' 7»'! J>-,e v. hJ,-
(184S), 17 L. .1. Q. B. 1.51; II Q, B
71:<.

(w) /)«iv.» V. Iliriifnrd ;18G0), 30 L .1

Ex. i:i!t; (1 H. >1c X. Jl..
[n) li.„H V. \r„lf;iil (ISS(i), 55 L. J. C,

667; ;i2Cli. 1). > .».

: ,.) l;ui!,h,„.,k V. I.'nrrrncc il^i'j), .;;»

L. J. C. 9a ; L. R. 5 Cli. A.

V V
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Pabt IV.
shop, and tho vendor afterwards suiTorod boorshops to bo uponod

and himself supplied them with bcur, ho was hold to havo waived

and rescinded tho covenants over all tho lots (q). Whoro a buyer

of specific goods in a deliverable stato for future delivery gave

notice to tho seller of his insolvency, it was held that the seller was

justified in presuming an offer to abandon tho contract and in

accepting the abandonment, in tho absence of any notico by the

buyer of his intention to maintain the contract (r).

Noration by
•ooepUuce uf

new debtur.

J1

Transfer of
policte.-* of
uuB'"*ace.

The discharge of a contract by a new agreement may occur

with the intervention of a third party, who undertakes the liability

of the contract and is accepted by the creditor in place of the

original debtor; a mode of discharge which is designated by tho

term novation (s).—Questions of novation have arisen upon tho

transfer of buiiincss between insurance catnpanios, with reference

to the assent of tlie policy-holders. This assent must now bo

signified by some writing signed by tho i);)licy-!iokli'r, or by his

agent, by force of sect. 7 of the Life Assurance (/'oiiipanies Act,

1872. Prior to this enactment a coini)any, by the terms of

their constitution, miglit have the power to transfer their business

and liabilities without the onsont of tho poliey-iiolders; in whicli

ease th(< holders were bound by a transfer duly made, and tho com-

pany was discharged (/). Where the rompany had no such power

and a transfer was made, it became a (juestion of fact wlietlicr a

policy-holder had adopted iho transfer to tho extent of dis.^harg-

ing the transferring company or not. The mere payment of the

premiums to the new company, and taking nK'oi[)ts in their name
by direction of the transferring company, though sufficient pay-

ment to k(H>p up the policy, was not, witiiout special circumstanres,

an acceptance of the now company by tlie policy-holder stiflicicnt

to ojierate as a discharge («). But procuring an indorsement by

tlie new company of tlieir liability (x): payment of premiums

('/; KrfH'/ V. riiM (188J), ."i:! L. J. :{.'«; Dmr \ o;w (I87t!), 46 L. J. C.

C. :(4. " "

If) .W'lyitn V. /It'll fI8:4i. 4t L. .1.

V. V. 47 : h. K. 10 C. 1". li. See ShIc

i.f r.nnU Act, IS'.ri. ». IH (r. I).

/.^ S,.ll«>'n.>. \. •'
. Sr.i.'f V. J,„;/h„

(IKSj), ol L. J. Q. n. 612; 7 Ap. Cii.

••i.-)!.

I,. .7. C. .SjI ; 1 VM. n. ;i '7 ; ll.nniu,,'.-,

aise (lb7i). 45 L. J. C. :til ; 1 Ch. D.

402; .) I'll. 1). :'.St.

(I87»i. :i'.i r.. .1. C. ft:!',; I,. U > Oh.
(MO; i;r[tKl!,\ r"<(ls7l). 4.1 L. .1. C.
4IIJ : L. R r. Cti. :<T4 ; (',i,,iii,-t'.y rnsr

(IS7.V, 4iL .1. <; .".:(;: I Ch I). :i;!4.

{>}'/:• p /.'W/ (1871'). "'fl '' •'• c.
•or,; I, n K.| •!!': /•••'.-' .7"(i,

(187 1\ T,. li Ki t-'ci. .).')4; MM,r'sea>r
'I87(il. 3 Ch. D. 391.
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and taking receipts of the now company for fifteen years after <•«*». I.

noticj of the transfer (»/); accepting a bonus from tlio new
"

company (r); claiming the policy money against ti.e new com-
pany (a); was sufficient to constitute novation. In tiio case of
annuities granted by an insurance offioo the mere a-eptance by
the grantee of payment by the now ollicc is not a novation (6).

Questions of novation also arise upon chan<?os occurring in rhangein
partnerships, with reference to the consent of customers to accept """ "'

the new firm as debtors instead of tho old. A customer who con-
''"'"™'

tinuex to deal with a firm after notice of a change in tho partners
is presumed to accept the now firm as his debtors (c). If he
continues to deal with tho firm without having notice of the
change, ho credits the original partn.r.i; but on receiving notice
of the change he may charge tho partners who in fact incurred
the debt in tho name of tho firm as being the real principals; and
if he elects to charge thorn, he cannot afterwards charge tlus

original partners: but if he deals with the firm after notice of
the change, ho cannot charge tho re'ired partners with tho new
debts (d). Where a m-vant or agont of a partnership upon a

change in tho partners accepts employment under tho now firm,
he must bo taken to discharge th(> olil firm (r). Upon the same
principle, where a party to contract takes a third party into
I)artnership, the other party lO tho contract may elect to bind
the party who has contracted with him or tlio firm, and the
liability will bo fixed accoi'ding to his election (/).

The new agreement in rescission or alteration of a prior contract Form „„.i
must in geneial satisfy all the re (uircnioiits of an indipondint ''''"'r"nienta

contract —The rescission or variation of a former agro'nient. so "irreeraent.

long as it remains executory, will in gonoral form a sifiiciont '.'""«<l«rs-

consideration for a subscjuont a-.eomont (<7). But whore a
"""

f.v) Cm'Ur't ruse fl87C), 4,1 L. J. C.
N^.'; :iCh, n. I.

'-; >>-.r,,-\ nisr (1871), 40 h. J. C.
4.')."i; L. It. (I Oil. MM.

') /.'.- IK /•/'•wiz/v (1870), ;!9L. .T. C.
'.;'": L H. \) Kn, :i(m.

(') Jt' l-'iijiii/.i l-:i,doir,i,nil .V,c. (Is70^
30 I J. C. j.iG; L. U. .") cli. n^; /,v

//"/ i„„l I.,.,„l.,„ Assrr lI87'J), 41 U. .1.

t. lidl
; L R. 7Cl.. fi.M.

'') rarthi'i-sliip A"t, ISf)f). «. 17 (.1);
"'•"••••' V. Kft-^rn (1SU\ ,3 L. .1. Kv.
1ST

; 2 C'r. it U. 017 ; U„rt v. Ali.e<ni.l-r
flSa?), (i L. J. E.i. U9; 2 M. \- W.

4S4
: ,.V /;. (;,l,s„„ i|Si!)).:is L. j. c.

(IT); I. H 4 <;h. i;(12; /,•,//„„„„,,/, v.

//../,,/,»; 187:;, igl. J. c. 4i«, .1 ch. I)!

2.'i.5.

('/: PartiiiT.liip Act. ISdO, s. 'M ;

Snirf V. .hifiinr (iss.'i, ,'ii L ,r o b'
ii\l: 7 Ap. Ci .H4.>.

'
•

•

v-

(') //..•.'.».<« V. Coiiliii (IS.'/Si, 27 L. J

(/'; /:n/''.y!i Ihmri ,/,-,•,•. v. Pitrrsr.n
(HI '-'), 71 L .T.(; S72; (Hmi'; 2 Ch. 404.

../) t\i- I'u. lustr V. Jlnwdir {1S.)1)
•20 L. 3. Ex. IKS.}; i;*. bJl.

i>p2



680

PamIV.

OoDMnt of

both purtieH.

CoDtracta in

writinnr.

II

Kew
agreement
reqiiiriug

Htamp.

018CHAR0K OF CONTRACTS.

perwn. being indebted on a promiwory note payable ou domaud

with interest, agreed to pay the amount by (|uavtcrly paymonti*

with interest, it was held that »uch agrooimii' v as a mere volun-

tary forbearance by the creditor, which ifford.-d no answer to au

action upon the note (A).-The consent of both partii-s must be

given to the new agrei-ment (t). A person who lia^^ contracttd

to sell goods and deliver them at a future date cannot discharge

his liability by giving notice to the buyer that ho will be unable

or unwilling to deliver the goods, unli>88 th.' buyer assents to such

notice in rescission of the contract (k). Nor can the buyer an-

ticipate or discharge his liability by giving notice to the seller

of his intended refusal to accept delivery, unless the seller accepts

the notice as a rescission (i)- lu the cas^- of lauds acquired coni-

pulsorily a complete contract arises whore the notice to treat

is given; accordingly undertakers who had given notice to take

20 perches of land were not allowed to withdraw that notice and

give another requiring one perch only, against the wish of the

landowner (>n).

If the original contract wos put in writing merely by agree-

ment of the parties, and not in pursuance of any statutory n-

quiremcnt, the new agnemont in alteration or discharge is not

required to bo in writing, and may be proved by parol evidence.

" By the general rules of the common law, if there bo a contract

which has been reduced into writing, it is competent to the

parties, at any time before breach of it, by a new contract not

in writing, cither iiltoirethcr to waive, dis-olve, or annul the

former agreement, or in any manner to aid to, or subtract from,

or vary or qualify the terms of it, and thus to make a new con-

tract, which is to be proved, partly by the written agreement, and

partly 1>\ tlie sub-equent verbal terms engrafted upon what will

bo thus loft of the written agreement" (w). -A new agreement

in writing may require a new or additional stamp, without which

u

{h) M-.Vniiii> V. Jfark (186a), M L. J.

Ex. lio ; L. R. 5 Ex. (i.V

(il llnunUv. hirif 18.^8), 2H L. .T.

Q B. T'J ; s K. & B. 410 ; Jionih,, i
hiil)

V. /,. ''. * /). ftv. (1M)7), ;iii L. J. C.

404 ; L. R. •-' H. L. 41) : ««-/// v. Ilnii^h

£;utf. yls-1. (19o:i), '.i L. J. C. 210 ;

(liior. 1 Ch. 374. See Unyitniti.n v.

'SimMl (1U03), 72 L. J. C. 3'Jl)
;

^1U>'3;

1 Ch. 9'il.

(*) X'ly/. y. I'utertim (1818), 8 Tauut.

510; llioirtiv. ,^fl,lll^r I l»72),il L.J.E\.

214; L. R. 7Ex, .'tlU.

[/} f;,u/f„thv. E'oi.H 'is:)9), 9 L. .1.

Ex, :i:t ; .'i M. & W. I7.i : l'>ti v. (•«.<«-..(

(\x\-l), 12 L. J. 0. r. 70; 4 Man. & H.

«',i8.

(wi) Ti'irniii V. I.tiiin i Ely lly- (1847),

HJ L. J. C. 282.

I«; lir CHI. Cms v. ^uii'ht {hrd;

(ls;j3 , 2 L. J. K. B. 127 ; 5 B. & Ad
«4.
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it cannol bo put in evidonco; as a policy of insuranco which
had been altered by the parties, ponding the risk, from "ship
and outfit" to "ship and goods" (oi; but it was held that the
alteration apparent upon the face of the policy was elfcctual to
di8char(?p the original contract, though the altcrod policy could
not be chiugiKl for want of a 8tut:ip(/j). Ami jjcncMally in an
action upon a contract, if it appears that a. Kubsoijiioiit a<,'rciiiient

has boon made affecting the contract charged, it bcfonios nicos-

sary to prove tlio later agrcnient in order to sliow that ih' former
remains in force; which cannot bo done if it \vanl-< a ^tamp.
" Thi court may, in all cases, so far allow parol evidence of a
written agreement as to ascertain that it relale-i to the subject-

matter in discussion. If. indeed, the plaiiitilV ^tIs tliroiiirh his

case without giving tho defendant any opportunity of m iitioning

the written agreement, the latter mush proluce it, and he cannot

avail liiniself of it unlc-<s it bo duly stamped '

,7).

In the ease of bills of exchange, by ihi' law niereliant, the

holder of a bill might diseliarge the lialiiiity of (he arcptor or

any other party, before or after the maturity of the bill, by

an cxpres* renunciation of his ri'.'ht; withou! writing, and with-

out consideration, and without delivery of the bill r]. Tlir liills

of Exchange Act, 188-2 (which by s.'ct. 8!) ap|)Iies to jiromis-

sory notes, now enacts, sect. ()'2, sub-seft. 1. " U'li n liie holder

of a bill at or after maturity ab-o!ulely and uncomlit iwn.iliy re-

nounces bis ri<,'hts against the aeeeploi- the bill is <llsiliari.' d.

Tho renunciation must be in writing, unie-s the bill is delivered

up to the acceptor." -Sub-sect. 2. 'The liabilili s of any ])arty

to a bill may in like manner be renoui d bv the iioMer Ix'fore.

at or after its maturity: but notiiin'.' in llii> se;'tion .shall allect

tho rights of a holder in due course without nitiee of tiio renun-
ciation."—.\ j)roniis-ory note p:i\;ible on deuiand is "at

maturity" from its date witiiin thi- enactment '.s\ The writing

must express an alosolule and urnonililional renuneinlion of

right; and a memorandum expres-inir an intention and direction

"to destroy the note as soon as found" was held not to be

such (/).

Chat. I.

(•') Ifi/lv. rmi'i, fISd" , s F.iist, :;::(.

' /. Fii;„li V. huini (ISOS). H East.

iv I.llf!fi]:rir. .I. . /.',,,iv. /;.,,-, ;I.Se7,

r n. ,V C. ^I'.l : S,r,rliml\. Ilol^r riSJ'.l .

7 L. .1. (). 8. K. B. l.-)6
;'

n K. i C. ;!«.>.

fr' /'..^^l•^•. J)iiiil,er flR.'iI), 20 L. .T.

Ex. :!S,- : (1 Ex. s.".fl. .Sp '•„,,/, v. /.;>/,)•,

(IHf.J'. :;_> I, .7. r. V. 121 : l:) C. B.
N. S. .it:!.

,.., /,-, r,- „,,,, i.s;i(i;, .V.) L. .f . C. 703.
M Hi. I). r,J7.

(n i!r a,. ,„. isiio , ."io L. J. C. 7n9;
14 Cli. I). Li7.

I'.illx of

• xc'liange.

M
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Cniitractn

witliiii tha

Bmtiite uf

t'lauUii.

Oprration d

tliu >ututo
in equity.

Tho Statute of Frauds ro<iuiro» that onrtain contracts bIioU be

evidciiLod by writing and signature; a nmv agreement altering

tho terms of nuch a contract, or discharging it in part only, ui

also within tho statute and must eatisfy tho stotutory rctjuiru-

ments whether it relates to land or goods; and no action can bo

brought upon a written contract within tho statute with a parol

variation (u). Tho new agreement not sa'i-tfyiiig tho statute, so

long as it remains executory, is nc allowed to bo good as a con-

tract, and tho original contract remains in force (x). Bat if tho

new agreement is curriid into execution, wha'cvcr U done under

it is rofcrablo to that a^Tocmnnt, and not to tho original con-

tract (y). Thero is no dillcrenci' in tlii-* respect between terms

of the original contract which are within tho statute and terms

which, taken alone, are not ; an alteration of th" contract in any

term must be made in writing (;). And for thi-t |)urpose •'every-

thing for wiiich the parties stipulate as forming part of tho con-

tract nmsl be deemed to b,> material " (fl). Accordingly, under

a contract in writing for tho sale of land, it u not a Imissible to

prove a sub-oiuont verbal agr. ement to waive the title us to part

of the land (.6 ; or tosub-titulcadiliercnt day for compl tion (c);

of a dilVerent mode of paying tho purchase-money (f/). Under

a written contract, for tho sale of goods within tho statut.<, u

verbal agreement to extend the tinu' for delivery (e); or to vary

the plare or the mode of delivery (/) cannot bo proved. Under

a written contract of scivico for more than a year at an annual

salary, it was not admitted to prove a subsequent verbal agreement

that the salary should bo paid quarterly (//). Under ease

within the statute, stipulating that tho straw should ' r'.en

at a valuation, the mode of valuation cannot bo vario > ithout

writing (/().—Tho application of the statute in equity is tho

(m) ///m««v. //."«;«./ IHTUj. 4-1 L. J. (.', Sluii,/I V. KvbiHWH (1S3"), 6 L.J.

CI' ii'.i.>; 1 «' r. !) ^^»: ''-"' V. C. 1'. :c.'tl
; :) Biinr. N. 0. ; ::s.

Jl,i./,},H,li ilWW:,-,-^ U.J.C.iT' ;
[VA>\) ['ll Ciinis I.. C. //«-«,, v. //.,->,.-

1 CI, ,;;J4. /V(7/,r JIST'.I, IS L. J. C. NIti ; 4 Aji. (ll

[. L It ' Kx l:!.'). '.') /''-'I'K V. A.i(MH7 (ISTfi,, 4i L. J.

i„) s,ii,l' >;ii t i;:,,i;,[\>i-,->\ 44 L. .J. f. I'. tl'J'. : I «-'• I*. 1). -J-Jd.

x' -Ji"; I.. H. li'Kx.'.'.U. if; .!/'«-. v. z,,,,./,/-// (is.li;, -.'u L. .1

(;1 I/,irr,>/\. ( '.l„l,n i^\yM\\. :, I.. J

.

Kx. 310: 10 Kx. -i'li : .\oM,v. 11,11,.

li -.':, '.i A :. til. (IsuUi, no L. J. Kx. Wl ; L. K. 2 hx

Jl

Kx

K
(..i I'iirkr. 15. l,>4ni. it L. J.Kx. rj(i, Vi'>.

,

iliifliail \. I. ,11,11, M. & \V. leu. ((/) (iii-iiiiii \. iUthm„ml iXtiid], ISL.u

(A) f.(/>.v. .V"./'Mrr/.„n/i(ls:ia;,2L. J. C. P. 1N»; '.i
•-. li. 8:ii.

11 i-»7 . -\ II kr \.i r,H [h] Jlortfy v. ljr'if>hutn (lh>iti), 6 L. J

K. B. 2a.'»; A. & E. 61.
K. B. Ml ; a B. 4c Ad. -IS.
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nmo in this respect (j. A written conlnut for tlu^ miIo of u
Louse, with a imb-.0|ueiit vcrlml unnL-iiieiil lor u n'strictivi> rovi-

nant il> to tho n-o of ilui hou<o, cuniiot !» nifDiiid uL,'ii:n-.t thf

objection of tho stututo (/ij. And a writloa contruLt lo pnmt
k lease cannot bo varied by eviJenco of a »ulMe(|iH'nt jmrol a-^ri'i--

niont (^/ ; as where IIuti' in an a'^Mveini'nt in writing for a li'aso

for u ccilaiu term, and a niiliM',(U>nl v. rliui aher.iiion of tin'

coninioncemenl of the trin (w . "Variations veil.ally wswA
upon an? not siilli,ient to prevent tlic execution of a written

a^'reenient; the siliiufioii of th' partii-* in all other r.-pcts

remaining' nnulterej '
it . lint pait p'riorrnaiiei' of the verbal

n','re>'tnent may take it o;i: of tli'.stal Ue. and a Iriiii it lo proof

in answer to th(! claim to exeitrion of th • ori/inal wrilti'ii ii.'re<'-

tiient \o). And u phiinlilf haviii',' elairneij upon the wri'ten

Qj;rcement is not iiilithd to fall liaek upon the variulimi ttt

proved, unh's< tlie def.ndanl con-eiit^ /) . Wiier- a plaiiitilT

rlairns yjiecilie performance of a wrillen <oiitrat. at th • same
time .stalin<,' and dlferinj,' to submit to siil> e |U nt jjarol variiilions.

tlic eouit will deri-ee sp.cilji^ peifornianci' wilh the variations if

tho defendant is willing' to acceiil thi^m; and if not, ai'ordin^'

to tlio o'if^'inal contract q).

A tota! rest i><ion and di-char:."' of the wri' i eotilrai t mi both fip.l

sides neiy lie e.l'erliia!l\ niad.' Iiv a iiicie v...>a! a^-r-' em, nt to
''"'''••'

that ellert. ihoiudi the oriirinal coatiarl is one within th • .-tatiite;

for all that the slatule enat; is that no ad ion shall be brtpii<rh)

upon surb eontract unie-s it is in wri'iiiL'; and "as tiiere is no

clause in tho Act which repiires th di-solu' jon of sidi conlrarts

to 1)0 in writiu'j;, it should ratiior si>em thai a writ I ii coiiMact

may sf:l! be waived and ahandonc 1 by a n^w aurrcmeiil not in

vvritinjr, so a^ lo [)revent either [larly Ironi r, < (ivi'iinir on the

contract which was in writi!!? " (W I!;it a parol Mireernent in

variation or substitution of a written contract, \vhicli laiinot lake

rl

it

m
I

(ii Tr:ir.i. 1.^ ("
, /:.:,,„,/ v. /i,ir/,,i,,f

(I8.')l}. 21 L. .1 C. I'l; ; :i M„. \ ti.

•WT ; Mm, V. f.'.iH I'Jilll , I !l L. .I.e.
3'>;; linoi); 1 Ch. i;l'..

I/.) S,,.i/i„./ V. 7V,,i.,„„, 4.-; I,, ,! c.
60(J: L It i: K.| :i .i.

(/) />;•./ V. /ii>i/,l,;i,i, (nmn, T'i L. J.
C. 4.-J; llMil; 1 rh.(i:it.

'.:,:: .!:::;!.::! V. X;;;/i,;, 17'!|
, 1 V. ..

jiiii. 4 2.

isiij
. 7 V,> 211 : 2 Wli. i- T. F.. C.

ji ;.

;' on-.i v. /•,./„, iissii ,
:,i; L. 1. C

2IIS ; ;,| Ch. I). :iii:.

' ,. r/„.,,, V, //-./</ ».,« ISI.T, 1 V. &
n. vj*.

7 A' 'mi.'.w v. /'./</.• I--21; , 3 l!ii»w.

121.
,' !- ^- '/-.. V. y..., !f..,..i

(isi,; , .; L. .r. K. 15. \7'': '• H. -v A.l
(") tirilTlt. M. U, /Vir,- ,. /J,/, - (ISII)), IW; lliimmi V .S'.l/ni'oy (loSl), I ViTn.

17 Vcs. Ii 4. Sui! H'mlUm \ . Il,„ii, iW.
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DbiiMwatlaD
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111'

I'ffoct >i> a n«w coiiti I t for wuiit of writing, will not (>|Hrut.. in

riwi!.Mon of ilio f ui'i: unl''"" intcndwl and cx|)re».*«.l to do oo

absolutely (<).

Then in a ditliiiLiii^ i K-tw-fiii iiu ullciulion in u wiitti'u con-

tract, iin.l a di«|K<n 'ti vaiiii;ionnf |u.rt(prniiinr(M(o<i-.J.d to by

ono party at tho

nipnt In tlint i' Ti

bi'in^r ei|uivulpi '

boin^f rpudy an i

forbi'iirn tilt' <li'i

vuriiition of tin

tli(> buyer 'o tii

rcijucKls dcliiy i

no IdUirtT rclv ui II tiii>

i B
'

th • otli.T. witlioiit liny bimlinif nanv-

u (I may be |iroviil by purol ivi<b'nn- an

•|( iiariii'. Tim* if tbo sfll-r of ffoodn.

. ' 10 dc'ivfr iiiiwilini; to thi' coiitrnct.

,' ",," ri'iucl "f the liiiycr. tlu-n - m>

I

• I
It 11 li s|iiii ittion of iM'rrorniiinci- by

,„. ,,, i
• ' , I .

15nt if 111" -Hi'i'

,n biiyi-r ii-i*'nts. tlir si'Ibr I'llU

tl rontrat't bi'caiit • lit' i-< nut ready

and wiilinp to dr uei ar .•: ' • to tlie ti'ini-; ami li.' can brin^'

no acl'.m upon tl .nut';' ; ii . Mic xurialinii, iml.-i- it is pioviil

in wiitiii-i »( . So if til.' li'M 'r. b.'in'.' r.adv and willini: to

aeoq.t tlie irood-, fori r^ his flnini at liu' rM'"'-** "'' ''"' """''•

be iMTfornis til' lonlnirt a- against tin- s .JIiT. who is |.r.'iliid"d

by his rc|in'-t liniii ol.j'-cl in- lo tli" d'hiv r . In >iii 'i cases

tho ori-inal eonliaet is nnal'ered. and llie iiiinii^' inent ha- ivt'er-

enoe onl> to the mode of |.ri ri.rmance; but the eons|iiiiie i>

that ti:i' niea-ir.> ol" dania-'-- To- iio;i-d .livery or non-aeeeplaiir-

of the u'ools .li'|.end> ll|.on ihe value at the time the coiitiacl

is |.ul ill I'oice, in-teal of the time apiuiintd in t';e em tr.ut v// .

Similarly where a ehart"r-|mi ly eX'('|.lel Snnhivs and holidays

from the eompiKalion id" lin.e for loa liiiir. nn 1 liie ehartenrs

in fact h.adeil ilioii two holiday-, l.ilt there was no evidriiei- of

the terms upon which 111." loa liir,' t .ok phi'", the e'larlerers were

hi'ld eiilitled lo elai xpdition money : I'pon the -ani"

priniiple the s-ller ol' ^i.ils mav ilis liarije tli" lonlraet "n his

pai-1 hv deliveiintr the i.'oo K at a dill.ivnt pl:ee or li\ diiiereiit

li

I. l:„i,,fim V. /'.w IH'.'iii. ;i l(ii»"

]-n :
.V''.'' V. /(,.,,/ i IS', i; . ;tii l,..i. \-'\

91; I.. |{ -JKv.'.:!'. ;
I',;, ^v /.,//,^i.;/,

(I'lM ,
;:'. I.. .1. ». 1-'^; i'.'''i 1

<''

»>.ll.

/, r„;i ^. l:„„ ISl . . l M. * S. -.'l ;

ll„i,Hi'm V, //,/.«, >iis7- . II L .I.e. f.

:i.m; L h. 1" C. 1'. I s

^n >..../ V, Ihinl,,- ;ls:.'.i , !( L. J.

Q. B. 11)1: 111 A. A: K. •.; ; lirii„>\.

Ii;„ ,,,1,1 isTiii, I'' I.. -1. t'. !'• •''•>: 1

t 1'. tJ. -.'.ie.

, l;,l, V. I III- /."' llS'iT .

'''

I... I. H. I!. 77. L. If.;!U. It. -.'7'.

„ Ihil. V. )«</' .l-iiiii 1-''T , "7 I...I.

|^ li. 77; 1.. K. :i W- H •! '!
•

llnl.-m,

\. Il.nii.i- lls7V. 44 L .1. C. f. o.'is.

I, 1;. itit'. P. ;V.'s.

i- .\<.'.w.;« * .SV«.., I.til. V. .V(/"« /."".

/.,/. l'.M7. 77 L. J. K. B. '.'7: 1W7
.' K. I!. 7" '.
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mcani* thuft m nrii;iiiul ly providi'il. witli thi- huycrM coimciit. Cur. I.

which ii'kJ not be in writing

liy a i<-('hnical rule of tlio cuiniiioti law u ciHitrui t (^ontiiiiu-d in Cuiitni'tii

• dpcid luidtT seal coiilil not be ro<cin |r I or varii'l by an ajfiw-
"""*"••

I'lonl luil iimicr mciiI /<;. lint, u lioml or fovciiaiil triiirlil l"'

plloctuHlly varied or ilit('liai-;.'i'i| by a ^llb^ll|U^'lll ilivi iiii'br m-iil

refrrrinK to the loimer; and tli.' two dee. Is vveie thi'ii read ami

construed toiretlior lle.ordili^' I'l llieir I Tllix r . \ |iain| aL'I'ee- I'.iriil ugroe-

ment ill diHcliafLTi- or a'leralin.i of a coiitruet iliid i' x:\\ iniL'lif
""''' '"

"^ >urmt'"

bo cllpctiiul at eoiiiinoii . iw for all |piirposes , \irin«i. to the thvd. .i..il.

It rii -dit o|iei to as a di-tiiiL'l co'itrail triviii;,' a >i|li-ta!it i\ eaiise

of aet:(W; IVi a breach r/ . Tli ,•-. an aLMei'ini'iil to t^ik" ;,'ood'«

\ itriatiuD of

in |iayniei it of inonev due under a d d I be valiil as renurds

a warranty ol 'hi'

disehar:.^ of tli' d I

ids xo <Ie!iv rel, r iiuuh invalid in lii« in

And t'orbearance ol riuli'- under a

deed isi a L'<"id M)ii-idei atioii I'or |iioe

in alteiinj the del mil «> ruiitrai 'i. | u

tl loil'j i nil

brcaiii ol' ( i uni i has bi ilt d a h.iroi a"ii 'le ii

•lleetUIll

Ai'lr a

t diilv

peril ; nieij inax

and -atiiraei inn

iri.'e till rii,'lit ol aetioii by \v. il' aecor d

'I'he a love teiiiiiieal rule ot' law was dis- i:i{.i<t in

re;.nii leil in iijuii . and an injumlion wo'ild lie u'liintd to

re.'ll'ain ail ailioii iljioii a di'ei in liirarli of \\\' Icnn- ol' a -llli«e-

(|Uiiii aiiii' merit. Xow niul r the Suhieiir ('mirt (•!' dn i' ature

Aet. \^7-\. a valid parol a.'leiMilenl ni:l> be pli'ildr I ill . -iswer

to nii> orediiiLi upon the nriijiiial d" d; am! the nle nl' 'hi-

foi" moil lau thai a iMnitiae' under -i i! ciiinot lie va d or ili>-

(haii,'ed li\ a pain! aLrieenieiil s tlin- ,il',letie ill ' «iip' I-e.lc i h

ilHity.

A new airreeuient n ilh ilic di htor in \ iriatimi nr ilisehari:e li a <Uvt'i -w
.. ,,

.... . ill _-rifiii' a
lol'liitT (1 lilrael gell' r.illx ep.lli: • in i||ii; irue ol I s ir t ;. w liii lias

.^.liar^,..^

fruaruntecd its jieiloriiiaiiee; an I h i ii il alli •! with v -"n-ty-

liability in resiieei ol' the Hiibsiimtel I'lilr-iit, n ;."'>s w 'h nil

knowledi'i' of all tie' < innnistani e> he r nisenls to i nue -^U' 1v

iin /,(,///,<> '.,.•/, r, \, //;.);„.....» 'iMi; , s l':,i»i, II..

;l>*;i, II I,. ,1. t^ 1!. .-,1: 1,. 1{. Ill
'

. .s,,,//, V, /. e/.,,,„ -.17 .".I,..?.

y. n. HO. r.x. jij.

{It) A'.IV V. Il,i„/,,.i„ iMi'.i.l T.lUT.t. ;/ .\""'i \. ' •">' --III . -il-

4-.'s; \,i~l, V. .tn„Min,.„ ,l,sf,l . :)ii I.. J. 1,. J. C. I'. -J^'; f. Ii. V •<. J^it.

r IV •jx;;_ \nt\ I!. N! <. J';' •; •/
^-•••'- V .'•.'., !, _' tj I'.

ir '.. IVY. /.W../ ilsj;>, J Ii. \- ( lii;'. :> !•; .V: Ii. -< i. -.•.•, .\<. l"i.

1711. i/. sii '/- V. .V(.- Is ' , .'iS I, J.

(rfl r-i v,i,. Ilnft.1,,1. .
•//....,„.), (f H. :;ii-': -JJ'.i. It ! >. .^ '
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Pabt IV. under it(t); and hia assent to continue surety under the uiterod

liability may bo inferred from the circumstances (A). If tlio

creditor by a new contract with tiie debtor, without tlie c:)nsent of

the surety, enlarges the lime of payment, or susinuids tliu remedy,

the surety is discharged (/); and if a power of enlarging tiie credit

is given by the contract, it must be e.YorcissJ before the original

credit has expired, otherwise the surety will bo discharged (»j);

but where the completion of two sliipj was guaranteed by one

document, it was construed as if it were two separate guarantees,

and the surety was not discliargo.l in respect of a failure to com-

plete one ship witiiin the time stipuIateJ, althougli tho time had

been enlarged without liis privity in respect of tho other ship (w).

So too tlie surety will bo di-eharged if tli!- ere litorailvanci-s money

to the debtor upon shorter credit tlian stipulated far (o); or if iio

discharges or disponsrs with any of tiie securities for tho debt

whether stipuhited for in tho c.intraot or not (/)). Payment to u

contractor for instalments of work before tho stiimiated time dis-

charges a guarantee of the contract (7). And if the surety ex-

pressly stipulates for certain einlitions, tho non-performance of

them discharges his liability-, irrespectively of tlioir value; as a

condition to insure the work guaranteed as it pr.iceeJs (r); or

to enforc(i the debt against the prineipal within a certain time [s).

The court will not entertain tho (piestion of tlie materiality of tho

variation in the contract guarantee,!; and unless it is self-evid(!nt

that it is not material or prejudicial to the surety, he is left to bo

the sole ,judg(; whether he will cinsent to remain lial)le('). A
discharge of the surety by any of the above means disi'harges also

any security which the surety may iiave given («)•" dint consent

(i) .V.'»// V. Aniiffioii,/ MSCn, lid L. J.

C. P. -'Sii; 10 C. n. N. H. 2")'.i. Sfo

/Vrcv V. Xil. I'i"r. Hi. <if t:>"i'iin,i

(liiuv, -y L.J. ('. SOU; (lull); i cii.

4G4.

Ik) irn,i,hi.rl: v. 0.rf„rd .f Hiimftir

%. (Is.Vi , 1 Dn-w. .'>il.

(/) /,V.» V r,r,i},ill,H (I7!t')). 2 Vcn.

juii .VIO; > \\h. k T. I. (• 'VH.

(ill) C,i-iiil->'(liii'<'".v /Iii7iii«n« (ISTB),

If. L. J. c. P. i.');; ic. P. J>. 4 ;.

n\ /fiinixnii V. S i/iHf.ur ilHfJil,, .'Jji

L..I. ('. r.-2n\: L U. 1 <J P. .'lis.

((,) «....'fi- V. I\,x (IM.iK l.J li. .1. C.

2611; (i IWv. 110

(>,; /.'.,i,...-i- V. r„r(lSi:i;, Vi L .1. C.

26"; 6 B>>nv. 11"; /'"Ink v. Krrnit

a876), 4t L. J. Q. B. ilS ; 1 Q. B. D.

tii'U: CnniihU v. Ui.thiirll {\H",\. IT I, J.

Q. R. lit. S.v Tnr''i> V. y.ir s. ly,,!,,

lt,N,k M^^(^j, .'.,•) L. J. P. e. 47 ; 1 1 Ap.
Ca. .iOil.

(v) C.ihrrl V. I.uiiih.n llu-l. lo. (I,S:)S),

7 i.. J. V. U"; -' Kicii, ti:!S: (l,„niil

Strum Xiir. V. IMl (lis.")'.'), U I', n. N. S.

(I-) Vntlx V. Shiitllnimlh fl8i;i), 7 II.

& N. x.-.:t.

(a) L'lurnirr v. H'lt'w'hii {\S'\V, '-W

L. J «;. p. 14:!; 12 ('. H. N S 7UU.

Sio/Vinv, Kirl.l,„m ilS(i4;, IM Ij. .'

Kx. .v.; .! II. \ (;. 4:17.

(t) llnl,„rv. II,H„,I.-,II {\h:»), 47 L. J.

ii. B. fil't; :i Q. I* l>. 4'-'i.

(«) iiuitni, >. .s•7^,,oll (isiii), Iio L.J.
C. 237; (18U1) 2Cli. 48.
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of a creditor to tho discliargo of tlio debtor in bankruptcy, or by t-'u*'- 1.

liquidation or composition under the Bankruptcy Acts, docs not

have tlic effect of discharging a surety; because tlio discliargu in

Bucb cases is cll'ectcd by oporalioa of law (x). And an agreement

with a third party to give time to tho principal debtor lias no

effect in discharging a surety (//).-Altiioiigh tin; creditor luis NMtueof

originally dealt with the surety as a principal, as in taking a.
'""'''>''"?•

joint note or security of tho debtor and surety, without notice of

tho suretyship; yet if ho afterwards receives notice of tho rela-

tion between them, any subsesjuent variation of the debt or con-

tract guaranteed, without the consi'nt of the surety, will discharge

the latter from liability (z).

Upon the same ])riiieiplo when- the surety <,'uaran;e"s the due (inuraiitmaf

performance of an ollice or employment, any material alteration in

the office or duties guaranteed, witliout the eousi>at of the surety,

discharges tho guarantee: as the substitution of a different olfico

for that guaranteed («); a re-appointnicnt to the same office upon

its expiration, as in the case of an annual ollice ;/>), unless tho

guarantee is ex])re.ss!y cxtcnile 1 to a cjutinuanco in the ()llic(>(r);

an enlarging of tlie duti.-s of the office, as by tlic statutory exten-

eion of the duties of a County Com' ' lilill' ijl): an 1 a ciiange in

tho salary of the ollice, if the amount .a' salary is made a miterial

stipulation in the guarantee (r). Anl if the guarantee stiiuilatca

that the olli .e shall be det. rininal)!e at a eeilain not ice. ui iL'ree-

mcnt to extend tho notice diseharges the s:ii-ely (/). I5ut tho

undertaking of additional or other duties n:)t includel in tlio

guarantee, and not materially aileclinLr the duties gu:ir:iMti'rd, does

not discharge the guarantee, unless t!io surety has expressly

stipulated against such additional undertakings (ry\

(J-) A,7/|« V. Ifil„l;' ISTl.. 41 I,. J.

Kx. Ill; L It. in Kv. Ill; .sv.//;»'.>< V.

Ihiiinwi is::.. 41 I-. J. tj. H. ll'i;

L. U. ill (i. H. \m.
(vi /'/".•/• V. .hiniiiii iis.-):\ 2ii h.^.

Q. k Jss ; S V. \- n. :i'ii; Ch,!.,- v

ydr/ry (ISS'J , .'iS I,. J. C. (.Hi ; 11 Cli. I)

{z) Po'ilfiiv. n,in;i,li>n- [\Ku;. Jill...).

Q. B. !;".(!; 7 K. \- II. 4:il ; Ori,ii',i!

Fitl'ilirf C'lip. V. Ihrniiil /( t\i. ils7,)>.

I.. K 7 If. L. :)4S : A'".'" V. l!,,i,li..,,t

Jl'>ii/.ii'v Ci. ;l'*'J»), O''* !.<• J- ^- '''J";

(1890 A. C. .'.sU.

.' Win-.. S.iiiiiil. Si:;; ri,»l.,„/,,;- li'„riii

V. //.,,., IS..S
, j: r,. .1. ti. I!. 174;

K I! .V K. i;iii).

i,-i It..,,-.,/./ V. l:,ni„l,- ir,,,/,.) fis-,i;i.

-'.) L. .1. (j. M. ts;j; ,-, II. r, r S.'i.i;

l>,„-i,m.i,ih V. .s.lhi l,s.-.(;,, -li, h. J. Q. H.

•.•(): 7 K. .V R, »:. S,v /'.„7„,i /./„„,/

Th"../ v. ir/i.l,;,r isflii ,
.';( I,. .I.«i. I!.

1.10; 'J !;. \- K. 7'.-..

'./ /V'/i« V. ','-','. il.s.-iC). _'« L. J.

Q. H. II ; li Iv \- H. Dill'.

. /.. A .V. ;/•. Ill/ V. H7/;«r.jy'1851),

•.':i I, .1. IN. -ii<\ : 10 F.s. 77.

(
/) S,.|. .s,i,„/.,:i'" V. .I'i'in ,lS7:f), 4i

{a)' MalliHii V. (halinm MSliU), iiU I-. J. L .1. Kx. lA ; I, K .S V.x. 7 t.

C.P.74; L. R. .'.C. P. 'JOi. (,,) Siillni v. /V./<A^.- 1 isti7), :)« L. J.

(4) AiUnytm{Lord) v. Urrricki (IGTA), C. V. 20(; ; L. II. 1 C. P. 4(i9.
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li'cscission bij Snv Agreement.

In MorrUoH vs. Gnli . 1 I'liKslfy (X. U.), 203, tlffendant agreed
with the plaintiff in Marcli, 18t;.{, to <iirr.v deals from the plain-

tiff's mill at Frederieton to St. John during the whole of the
coming .season at 2s. (id. per tlioiisand. and if plaintiff was
obliged to give 2s. !)d. p.-r thousand to others he was to give that

sum to the defendant. Tiic plaintiff had made a eontraet for the
delivery of deals in St. John, which In- afterwards assigned to

T. & W, lumber merchants, togctiicr with the defendant's con-

tract, and he also agreed to siiw luiiihrr liy the thousand for

T. & P., and did saw fdr tiicm under sucii contract from the

beginning of the sea.s()n till October. At the opening of the

season the defendant went witii his boats to defendant's mill,

but no deals were offered to him. and he heard that plaintiff

had sold his mill. In conse(iuence of this he agreed with T. & P.

to carry their deals for .")•"> cents per tiiousand, and continued to

carry tjiem from the plaintiff's mill, where they were sawed, till

(111- latter part of September, when the mill stopped. It was
lield that there was evidence of tiie rescission of the contract

between the parties and of tlie substitution of the new contract

with T. & P.. wiiich siiould have been left to the jury.

In Farquhar vs. Zirirl,; i; 42 N. S., .'>2."). it was licid tiiat the

burden was on a party seeking to cstalilish a case of novation to

prove wiih a reasonable degree tif certainty ail tiie elements

necessary to establish his case. The assent of all parties to the

creation of new rights whereby the party sought to be i-harged

became lial)le to pay and the oriirinal debtor was disciiarged

must l)e distinctly shewn. umiI if left in doubt or uncertainty

the plaintiff must fail. .Mental determination <in the part of

|>laintitf to discharge the original debtor cannot, nor can entries

in his books which it is claimed lie caused to be made, be

regarded to shew tiiat that essentia' element of novation was, in

I'aet, agreed upon by the partic's. There must be something to

shew that the creditor consented or agreed to take the defendant

a.« his new debtor and soie security iind to relini|uish his claim

against the party originally liable.

In I'l )iman Manufaclurinq ('(iinimiiif vs. Hmnillirad, 21 t'. C.

U.. 7l;{. the respondent was the patentee of a machine called the

Wind.sor Loom, for making skirtings .iiiil .so on. and in 1884 she

1 -"HH
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agn-'-d to supply the appi'lbiiit eoinpaiiy witli a Itwiii on which

they were to manufactiirc k<mm1s and pay a royalty nt oiu' cent

a squnn- yard, tlie iniiiiiuuin royalty to Im- lil'ty dollars a month.

The pat"Ut was to expire in 18!t1. Prior to tiiis ajrrecnieut. in

18ti2. Mroadhend hud jjrantid to the iiead of the eonipany a

license to manufacture blankets umler another patent, for a

like royalty. These ajrreements were earned out until 1887.

In the nieantitiie the respondent iiad patented anotiier ileviee

for manufaeturinjt hiankets, ami. after some correspondence, the

eonipany agreed to take l)oth patents for a year, payinj; tiierefor

a speeitied royalty, which she accepted. At the end of the year

she claimed that the original agreement was still in force, and

brought action for the royalty. It was held, reversing the Court

of Appeal for Ontario, that the eorrespondent-c and other evi-

dence shewed that the agreement made in 1887 was in substitu-

tion for and superseded the original agreement, and the respon-

dent had no right to claim any royalty under tiie latter.

In Molsoi, vs. Brailhin-ii. 2.') V. V. (i U.. 4.'>7. the declaration

was that the defendant agreed to sell and deliver to plaintiff

within one week certain wheat, and the plaintiff advanced WW
on account, but the defendant failed to deliver. The plea was

that before breach it was agreed that the jilaintiff shoidd. and

he did, waive the delivery within one week and extended the

time for delivery. This i)lea was held bad, for no subseciuent

delivery was alleged, nor that tiie extended time had not

elapsed.

In MrClarlii vs. MrClfiiiii. 1!) V. V. V. P.. :ni. the defcmlant

agreed with his son tliat if he would remain and work with him

so as to assist in paying for a lot of land which he had pur-

chased he should be paid for his services liy tiie projx'rty being

ilividc<l with him. Tiie son remained, worked upon the land f<ir

several years, and died. After his death defendant stated that

he '"had a conversation in his family Mnd he and liis wife agreed

to buy the land, keep the family together, and. when tl e land

was paiil for. divide tlie property among his sons." It was held

tiiat neither this (•(mversation nor a subse(|uent offer on defend-

iinfs part to pay iiliintiff as administratrix of tlie son eigiit

butidrrd doHiii's in satisfn.tion of the action .•niiounted to a

repudiation or rescission of tiie only bargain between the father
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and till' sou, wliifli was tn diviilf tin- laiul. and that, tliurt'lore,

iiidihilalKs (issnmitsU tor tli>' si)n'> work and labour would not

m

^m

I'vv IliiL'ai'tv. (' In the alisi'Ur.' ol' direct proof of a rupu-

itiatiou on dcft-ndant 's part. 1 tliink wi' cannot in any view of

tiu' ca.st' hold that iinldiilaliis a^sintiiisil ruxi lie maintained. Tht;

defendant can .justly say that lie never promised to pay or was

lialilc to pay money. lie m ready to carry out the oritiinal

nd we cannot s.iy tli.it he will set up the Statute ofliartfHin, a

Frauds or other tei-linical defeiic The case cite<l, lloskin vs.

Milchi 14 r. ('., 'i.'d, is in point, (ioods were sold

much cash paid l>y piaintitl' on account of some lots of land

which defendant had virlially ajjreed to sell to plaintitT, and

illich he ileclared he was rea( Iv to convey as a irreed. IMaintitf

ontended that. the li.irirain was void under the

(Is. he could sue for \\u' price in money. Sir J

Statute of

hinsun

said: "No implied <is>iuiii>sil arose to pay for them in money. It

is (piite true that plaintitV seems to hold no valid contract from

ilcfendant to convey him these lots, nothin<r that he can enforce,

hut that is his own ne<;lect. If plaintitV had called upon defend-

ant to e.xecute an agreement and he had di'clined or had tendered

a balance of purchase money and api>lied in vain for a deed, he

mifrht. no douht. have sued tor the value of his <foods in money.

1 ut he has no riyht to assuuH' that defendant will disre<rard the

verbal a>:reement because it is not binding' in law. and. without

puttinj; him to the proof, treat him as if he had tlone so."
"

In (n>o,i„<ll vs. lliifiill. 11 1'. C. q. IV. 441. it was held that

while an a^rreemcnl is open between the parties and the time

for performance ha., not ariived. a new afireenniit may be sub-

stituted for it. postponini: tln' pi'rioil for perfoniiance. and the

orit'lnal consideration will be resrarded as iiiipi>rtc<l into sui'li

new agreement and will support it. Per Kobiison. ('. •!.: ".Vs to

the objection that there is no consideration stated lor accepting

the substituted afrreement. this plea follows in that respect the

usual form. The oritrinal consideration is resiarded as continu-

inir and apjilieable to the last afrreeinent. In other words, the

party entered into the agreement with its modification upon the

same inducement whii-h actuated him in ihe first instance. The

one afireement, thousrh modified in some particulars, is still the^

consideration of the other. It m;y be assumed that it was for

L H
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mutual convenience tliat un agreement is subMtituted, as might

well be the cast' in the present instance, because, althuu^ the

periotl of pert'orniancf liy tlic dct'cndant is, or at least might be,

postponed by the new agreement, on the other hand, he might

well be willing to assent to that, as it would at the same time

postpone to the same extent the time when he would have to

make his payments. One can easily understand that the change

might be of advantage to both.
'

'

In <i'«s7,i;( vs. Coinittr, tJ ['. ('. C. P., !»!t, to a declaration upon

)i .sealed agreement to build a vessel for plaintiff ()f a certain size

and according to a certain model by a certain day, etc., the

defendant pleaded that ho procured materials and before breach

of the agreement he was ordcrcil by plaintiff to build a vessel of

larger size, and that, in pursuance of plaintiff's direction and

by his order and request lie did erect and buihl such larger ves-

sell, and was conse(|uently compelled to take a longer time,

which was the breach complained of. It was held that this was

no answer to the declaration.

Per Draper, (\ J. : "I think this plea is bad on the exception

taken. It sets up the discharge of an agreement under seal to

build a vessel by a certain day by a parol agreement to build a

different vessel, for such. I think, is the only construction we
can give to the pica: for, although at the end of it the breach

is excused by the averment that it was caused by the plaintiff's

own direction, yet in the commencement it is .said that such

direction was given before brcacli. and was obeyed by defendant,

which is, in effect, stating that plaintiff and defendant made
another agreement different from that declared on and in sub-

stitution of it. The authorities are clear that this is no answer.

Perhaps accord and satisfaction might have been pleaded suc-

eessfully, but this plea is not of that character."

Til Villi <li Jfnisonnoivf vs. Bniiqw I'roriiiriali . ;{:< S. V. R..

418, it was held that the provisions of article 1G91 of the Civil

Code of Lower Canada do not give the owner of works being

constructed under a contract at a fixed price the power of can-

celling the contract in part and maintaining it as to another

part ; the contract nnist. under that article, be either cancelled

ill Into or not at all. The article of the Code is as follows:

"The owner m;iy cancel the contract for the construction of

a building or other works at a fixed price, although the works
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have been heKun, on imlfiiinityiuK the workman for all his

actual expenses and hiliiiur and pavint; dairuiKes act-nrdinK to

the eireuiiistanees ol' the ease."

>! I:

In Leonard vs. Xortlni, 2l' I'. ('. ('. I'.. 11. the deilaration was

on a contraet by a testator to l)uild a marine Ijoiler and steam

inline for plaintiff, allepns? partiid eompietion by testator

before his death and a promise by det'endants as e-xecutors to

complete it for the lialanee due, but that they did not eomplete

it in time and delivered it untinished and not aeeonlinir to speei-

fications, etc. One of the pleas stated that, after testator's eon-

traet and jiromise, it was affreed l)etweeii him and plaintiff in

his lifetime that he should not perform them, but tliat. instead,

testator should deliver to plaintiff, w iio was to aeeept a different

boiler and eutjine, larger and more valualile, requirinsf a lon<ier

time for eonstruetion, and afterwards, before aetion. testator in

his lifetime and defendant as exeeutor did make auil deliver to

I)laintiff, who acee|)ted the same ui>on such terms and paid the

priee thereof. This was held a l)ad plea. l*er Ilaparfy. ('. J.:

'There is no averment wiuitever tiiat tiie sul)stituted Iwiler. ete..

answered the eontrai't or anything' as to its tpiality or <-harai'ter.

The boiler and enjrine actually made and delivered mny have

been open to all the eomi)laints set out in the declaration. If

we assume the new affrcenu'nt to be before breai-h it ouirht to

have been pleaded as laid down in Dohsi'ii vs. Esliij. in exon-

eration or diseharjii' of performaiii-c. and then misrht l)c an

answer to their non-delivery or to a delivery after the appointed

time. Here, whatever is meant by it. it professes to answer the

wliole ileclaration. If it is to be read as after lireaeli I think it

bad as not averrinff an acceptance in satisfactiim or discbarjje

of the breaches or causes of action. Plaintiff may have accepted

a different, larjrer and more valuable boiler and (>nirine without

waivin;; his risrht in other respects as to kind of boiler, etc..

re<|uired. There is a review of the authorities on this point in

MacFiirUiiii vs. h'ifaii. 24 1'. ('. H.. 477.
""

In Fawcctt vs. Amhrson. f'outlee"s Ditrest. 'y^. W. sold land

under power of sale and V. became purchaser, and paid ten per

cent of the price, the balance to be paid in notes. Shortly after

A. brought a deed to P. and d(>manded the note. The deed was

left with F. on his delivering to A. a writing as follows: "Re-
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eeivt'd from K. A. u lU'cd trivcn liy W. for land IioiikIiI at aiu-tiun.

Thf al>uvi--iiiciitioUf(l <li'<'(l I rrceivi'd only tii In- fxaiiiiiicd and,

if lawfully and prKpcrly fxt'ciitt'd, to In- kept; if not lawfully

and propfi'ly executed, to lie returne<l to K. A. When the naid

deed \h lawfully and properly executed to the satisfaction of my
attorney, I will! pay the amount of lialanee ilue on said deed.

^'u2, provided I am jfiven a ^ood warranty deed and a mort-

ga(,'e which is on n'cord is properly cancelled if rei|uiretl. " The
deed was not returned to A., and he hrou^ht action for the ifi.'i72.

It was held, reversinj; the judfrmcnt appealed from. Strong, .1..

dissentint;, that the memorantlum did not constitute a new con-

tract lielween plaintiff and defendant to pay the purehaw money
to the idinntiff, who was merely the ajjent of W., and therefore

the verdict for defen<h<.nt shoidd stand.

fn Till Knhh Eiif/lnK ring Compaiiii, LimilKl vs. h'iiiis. :\'.) N.

S. It., 274. plaintiff <lelivered to defendant a Ixtiler. engine,

shingle mnchine. eti-.. under an asfreement in writing reservinj;

the rijtht of property to plaintiff until payment of the purchase

price. Before the pureha.se money was all paid the huildiuK in

which the maciiinery was set up was destroyed by tire. The
shinple machine was repairi'd hy plaintiff at a cost of sf'^lM) and

redelivered to d*'fendant witii another boiler and enirine under

ii new agreement, which, omittin^r any iiientiou of the shingle

machine, conditioned tlie vcstinu of the property in defendant

upon |>ayirient of the liaiancc due under the first airreement. as

well as the further amount payable for the new maeiiinery. On
non-payment of .lie amount pa.vable under the second a^ree-

irient the whole of the property was replevied l>y the plaintiff'.

It was held that tlie first agreement was not cancelled iiy tiie

second and that, the repairs having; become an inseparalile part

of the iiiacliin<' to whieii they were made, plaintiff's claim was

riirlitly allowi'd liy the trial .ludfie.

In lliiiiil vs. l-'i rfiiixDii. 1'.") <). H.. .")(!'. it was held that where

services ha. I been perforiiieil l)y one person for the benefit an<l at

the re(|uest of anotiier. and which had been i-hargcd to the latter.

the fact that a third person ha<I suhse<|uently iiereed to pay f.

such services and had had ,iud<rment recovered ajrainst hit!

therefor by tl • person renderint? tlieiu would not prevent the

latter recoverinjr in an action ajrainst the person liable in the
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Hnit iiistHriri- nnU'ss tlif siiliM'(|iii'iit iitfri'iMiifiit iuii<iuiiti-<l ti> a

novation.

In (lihii rxh in vs. SInrail. 'I Ont. I'r. H.p.. 114, tl If iiianii);('ra

rtain sti'amhoafs nmniiiir in opitoxitinn rctVrri'd to nrliitru-

thf terms on which the o|)|Hisitii>ii shoiihl cfasf. Thi- iirhi-

rators awarded that eaeh piirtv slioidd run one lioat at ditTerent

nt i'l

turn

hours, and that one of them sliouhl pa.v tlie other one hundred

and tifty pounds. Afterwards the latter and some of the owners

of tiu' steain<'r for which the otiicr party was auent entered into

an aKfeenient respeetini.' the two hoats which the award allowed

to run, which ajfreeinent stated that the parties had agreed to

.settle the dispute lietween them oil certain terms set out, hut it

was expressly declared that this a^rreement was without preju-

dice to any denuind which the party to whom the |)ayment had
I cen awarded mijrht have upon tlu' other. It was held that the

rijrht to the amount awarded was not atl'ected hy the a^rreement.

In I'ori of Whilhu. <tr. vs. Ihiiiihh. :i2 f. »'. t^. h., Itii, to an

action for hreaeli of contract hetwcen plaintilT and del'endant

that defendant would huild i)laintirt"s railway to be c(mii>leted

hy a day named, defendant |>leaded e<|uitahly that the {)laintiffs,

with the con-sent of the defendant, agreed with another to finish

said railway, and defendant, before hreacii. aliandoned the said

contraet. ami the sulistituted party entered upon and took jios-

session (f the work of tlie said railway and continued the same

with the plaintitV's coiiseiit. The replication was that hy the

!ii.'reeiiiciit mentioned the plaintiff's riiihts airfiinst the lefendanf

were exi)ressly reserved. It was held on tlenuirrer that this

replication was ;;ood. hut that the plea was had. a'^ not shewintf

that the alle<.'<Mi substituted contract containecl all the essentials

re(|uisife to make it a coiriplete discliarire anil release of the

oriiritial one. See also 2l' ('. 1'.. :iti.

In Tiiiin ss. Aiiiiis. 1 r. C. *l W. L'!t!t. Smith Inin^' indebted

to tile ])laintilT and .\nnis to Smith, .\nnis. the defendant, pro-

mivd to pay plaintilV the said sum so due by him to Smith in

consideration that the i)laintit1" would disi-harfre Smith from the

debt so due and owiiu.' by him. Smith was no f)arty to the

airrivment. but it was held that the atri ment was bindinjr on the

defendant and that plaintitT eoulil tiiaint.nin a speei.".! asminipfiit

a'jrainst him for its iiMn-performance.



MHh CANADIAN NOTIM.

HohiiDMiii, ('. J., MtHtt>H the i-uhv un follouM: " The itiitHtioii

involved ii« tlUH. One Smith U'inK intloltti'd to Tyrell and Anniit

hcinK indolitcd to Smith, i-un Tyrcil Hnd AnniM, without the

iiMHcnt or knowk'dxe of Smith, affree that AnniH shall pay Tyrell

the debt due him by Smith on condition that Tyrell fthall dia-

fliari^e Smith?" He anawent it by wiyinK: "It ean admit of no

doubt, in my opinion, that aH lR>twecn Tyrell and Annis 8Ui>h a

contrai-t is binding, though, of eounte. Smith 'm riKhtH cannot Iw

iiffeeted by any xiich arranircmcnt mndc without h'w consent."

Ill Cnrhii \s. Coltoii, 7 r. ('. ('. I'.. 2(l!t, the dcclanitioii wus

• '11 a bond conditioned to convey to the plaintifT within three

months a certain steamboat and for <|uiet poHHCMsion of the same.

iiNsi|;nini; as breaches, anions other tliintrs. an eviction by one

O. S. (}. un<lcr the power in a morti^HKc, and alsfi that the steam-

lioat was not delivennl within three months. To the latter breach

it was pleade«l that the steamlioat was mortKa^ed to J. II. C. at

the time of the execution of the Imnd for the same amount as

plaintiff had agreed to pay defendant, ami that defendant had

handed him the notes civcn him by pliiintifTs for the price, and

that the siiiil .1. II. ('. held the mortpiKc only -.s security for the

due payment thereof, and plaintiff tlicrcu|)<>n discharged defend-

ant from securing siu-h conveyance. To the other alle^jcd breach

defendants, after stating a similar affrccm. iii, ;iilc}»ed the trans

tVr of the mortpajre from 4. II. ('. to <). S. (i.. and that the

plaintiffs made default in tlicir agreement by i)<in-pMyinent of

one of the notes, whereupon O. S. U. took possession, claimiii!:

iin efpiitable interest by virtue of said atrreement with defendant

iind his assignee. Both jileas were held bad on demurrer, the

[daintiffs enpapinsr to apply their i)ayiiient towards an encum
liranee not amounting; to a waiver of their rights to a convey-

ance from the vendors.

In Kiliiihiinih Lifi Assiirnnrt ('dihikiiiii y^. Tnirii of St. Cnlli-

nriiiis. 10 (Jrant Cii.. :!7!l. it appesired tliat a contract which had

been entered into between the corporation and a contractor had

l>een dissolved. On production of the contract in court it

appeared that the rescission referred to had been effected by

cancelling the signatures to the docimicnt. which being objected

to ,^s not legally disch.nrging the enrporation fro'n liability, the

Court rcipiircd a formal cancellation of the coiitrai-t to be iiiHile
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ut) H cuDtlitioii uf iliNNiilviiiK an injunction, tin- pniprii'ty ut' d\»-

.s4>lvinK wliifh tlfpfn<lt'<l iipun tin- rt'scittsion o» the contraet,

ri'fiTriil to. It wiiH tn-uti'tl iim m tioulitfiil i|Ui'Htion wlu-tlur tluTf

wHH H nii-i-»»Mit\ I'or iinv incirr t'lrimtl rcwiHtiion of tlu' i-ontract

and tilt- conrHi' ailopfi-d wax taken Hiiiipl.v in onltT to avoid any

i|ueMtiuu.

In KImon vs. Hi ml. 24 l. C. H. ».. VM',, tli.- plaintiff wuh the

owner of a iiuD^Mzinc and defondant tli«' editor. The plaintiff

nIh'Kt'tl that, although defcmhint was all»)\Vfd liy mutual agrtT

ment to absent hiiiiself until the 27th of January, 1864, yet he

did not after that day return to his chities aH eiUtor. To thit

defendant ph'athcl tluit, before any hreaeh, Uy a memorandum

under neal lietween liim and the plaintiff it was agreed that the

defendant should go to Europe to try to sell the magazine, and

that during his almenee the editorial department should he pro-

vided for Ity the plaintiff; that it was nowhen- stipulated in

such agreement that tiie defendant should return hy the 27th of

.lanuary or any otlier «lay; that he was neeessarily a»)sent on

such journey until .Mareh folh.wing. and on his return was

ready to resume his duties, but before his service were recpiired.

the plaintiff diseontiniied the pidilieation.

This was held on deiinirrer a bad plea, beeause it was not

averred that the agreement pleade»l enntained the whole eontraet

as to defendant's abs«'nee, and tlure might have been a collateral

independent agreement that he should return by a specified day.

The ju<lgment is that of the (iueeu's Meneh Division, per Ilag-

arty, J.

Timi liivi II I'riiuipnl Dischanji of Sun tij.

In MiLiiiinliliii Carriiiii Cinnixiiiii vs. Ohiiiil. M N. S.. l!»:l,

the plaintill' company entered into an agreement in writing

with K. If. (Hand for the sale of carriages manufactured by the

plaintiff, by the terms of which he was reciuired to obtain from

the purchaser of eiich vehicle on tlelivery his note or cash in

settlement and in all cases where notes were taken to guarantee

the paymi'nt of and endorse said notes The defendant became

surety on a bond given by K. 11. Oiand to the plaintiff that he

would well and truly abide by and perform the conditions in

the agreement, and woultl pay and satisfy all notes and other

•J—.)8H
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M-i-iiritiiit whii'ii rcniiiiriiil uiilMtiiiuliiiK <>» tin- Ifriiiiiwitioii »f

Niiid iiKi't'fiiicnt. Soiiii' of tlif iKitfN taken hy Olutiil liuvin;(

iH'fuiiii' iivfriliic iliiriiiK tin- i-oiirN<> iit' tlio liU!«iiii-M.H. |iliiititil)' cimii-

|iaii\ drew ili-Ml'tN on him tor the iiiiioiuit)*, whidi lie iifi'i-|it<'tl

liiit I'iiiii'd to piiy. To an artion on tht- homl al'tiT the tcriiiiiia'

tioa of the avri'i'Micut ilflVndaut plcailfil, anion*; utlur tliiu);H.

that ih-IVndant whm H\vart> of default ami hrt'Uchi'N of at;i'»'<'>n(>ut

l>.v K. II. Oland, and (tavc him time to make paymiMitM, and that

ilt'fi-ndant waH tlivrehx' rclcuHcd. It waM held tliut, an defendant

vas uot lialiie until after the termination of tli< atrreeinent, and

as tlie time K>vfri had eliipsed hefore the liat'ility of the defend-

ant aeerued, the K'vini; of tln' time did not prevent pInintitT

from lookinK to defendaDt as so-urity; and aluo that if in any

ease time »va.» Kiven, so as i-iearly to disi'liar^e tile Hurety. the

amount as to wliieh he was so diseliarp'd was several)le from the

rest of the transaetion, and the iliseharKe would only operati'

Itfii tanht. It was h'-hl, also, that as hy the terms of the honil

the taking: and n newal of notes was eontemplatetl the surety was

not jirejudieed hy the drawing of drafts as a means of eolleetinu

the notes. It was also held, as to the takini; by K. H. Oland of

notes in a ditTerent form from that stipulate<l. that it nuist be

sliewn that plaintiff eompany hy their eonduet prevented the

thinjr from heinir done or eonnivinl at its omission or enabled

him to do what he oiijrht not to do. ind that but for such eonduet

on the part of the plaintiff the oiiiission or omniission would

not have happened. an(^ that the mere reeeption Ity plaintiff of

potM taken by K. 11. Oland in ii different form friiiii that

reipiirpd was not within this principle,

i.l.i



Chapter II.

ALTERATION AND LOSS OF WRITTEN INSTRUMENT.

M»

Altcratiiiu of written ouiitriu-t by primiiH't— liy h ninui|ii-r— b*
acvidi'ut or miataku '

joy
Muterinl itltvratioiiii— immutcriul altfrHtiunii 491
KtftM'tof >ltvnitiunM betwcvii thupiiti -.-Hitrnitionii in ii(>K<f

tiablv iiMtruiiictita -,3.^

Ktfti;t < tu pant opcratiun of iuntnim. nt - firfv firwliii iii(f in-
•trumi'Ut luuiit t-xpluiu altunttion |,|. mlini; uiluriitiou 4U

I

AluratioD by conwnt of partiiti-iii .•in- ti. i, uf Miiatiiki'
Iteration before Himl nifreeiueiit

. . .',«.}

LoMof written iiixtrumeut—low of l.iil ,1 i,..(- -ri'l . ( ,^ iii„t
'"" .iim

Ii-- a contract under seal (a), or a contract iu « ritin^' {i in ultcr d Altwatiem of

in a material part by tho prouiisiH?, without tlm onsunt of tlio "","*'".
^

proTHscr, as by intorlmeuMon, addi' on, erasure, or drawing a |'romi«*.

pen througli a iini' or a word, it is so far avoided by the alteration,

that the promisee is deprived of all benolit of it, us ground either

of action or of dofeneo. Any alteration of a written instrument,

not authenticated by both parties, may creiite a diliiculty of proof
and thereby prejudice the remedy; but the penalty of forfeiture

of his rights under tho in^t^urnellt has been introduced, with the

object, it is said, of deterring |)artie8 from attempting fraud by
Buch moans; and is incurred thougii the (jriginal words of tlu)

contract remain legibh-frfi. It somotinns ha|ip('ns that one in-

strument carrier out several distiriel objicis, which might bo

contained in soi)arate instruments. Where this is tho ease, it

would Bcem that alteration in one particular siiould not invalidate

tho instrument so fur as it deals with other distinct matters (e).

I:
•

'

(1) Pianl', ni.r (I6IS . II Co. 27 ii;

Sheppiird's ToucliMtune, BS.

(4) Afft'frr V. Mill'l- (17'Jl), 4 T. K.
320 ; (1793), •> H. Bl. 14(J ; 1 .Sm. L. C.
747.

,f) Ki'nvon, ('. ,J., itiisUr v. .Villrr

(17"i;. 4 t. R. :!.'!'.

(rf; /•iy<.f'» ni-rt\i;\r,\ 11 Til. 27 a.
i.r) Si^t l;,u,ll V. himlinitt {\H\0 . 12

EsHt, 6; Collimv. Awr«r(lh2a;, I L.J,
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I

P*i.i IV.

AlUntiun by
• strHiiger.

iM,

Alteration by
accident.

HixtHki,

If a deed or contract ii> writing bo altered in a material part by
a stranger to the contract, whilst the instrument is in the custody

of the promisee, though without his knowledge, it is thereby

avoided as to his rights under it; upon the principle that " a party

who has the custody of an instrument made for his benefit is boun^
to preserve it in its original state" (/); and ho is equally alTeeted

by an alteration made while the instrument is in the custody of an
agent holding it for him (g). Where a guarantee was given to a
bunking company by some of the directors, and was materially

altered by the secretary whilst in his possession, it was held that

the possession of the secretary was that of the bank as against tho

individual directors, and that they were discharged by the altera-

tion (h). But an alteration by a stran/er whilst tho instrument is

not in tho custody of tho prouiisoo or of his agent does not affect

tho validity, beyond creating a difficulty of proving its original

condition (/•). Thus where an award duly made and signe.l by tho

umpire, and notilied to tho parties as ready for delivery, was
afterwards altered by the umpire in ihe sum awarded ; it was held

that the alteration by tiie umpire after his autliority had ceased

was the same as if made by a stranger, and tho award remained
good for the original sum(fc).

A contract is not affected by an alteration caused by mere acci-

dent; but the party claiming under it must prove the accident and
tho original state of the instrument; as in tiie caso of tlic S3al of a

deed being torn off by a child, or eaten off by rits (l) .—So an
alteration may be explained to have been niiido by u ike, without

any intention of affecting tho contract: as wiicre tho in lorsenicnt

of a bill was struck out by mistake (jw); or tho aceo[)tanco was
jancrllod by mistake (w). But an alteration intentionally made
by one party without consent of the otiier, under a mistiike only tis

to tlio legal effoot of tiie instrument, will avoid it; tiiough mado
in furthcranno of the supposed intention (o).

<), S. K. It. 'JIJ ; 1 n. \- V f,S2 ; /,V7t « Jlnifin v. Itioml,)/ (IHO.l), 6 K«.st.

V. /«..,„,r (/...,/) 'IS Ji. 4 B. & Arl. 77 ; 3fi9.

Il'llll"'<l\ .S</(/).<.>/> r|» r)},.i.')L. J. (;. I'. tl] A>il"ll l.'lill) V. Clinirl/ (\W>).
2li4 : h. \i. 1 <:. p. !i\s. I'lilrii 4(i:{: Imiuh \.r„rl,s/,{/lp )(l7'j:i .

(/) /../-.-/..« V. r.»v/r'is4i ), riL..I. -J n. HI. '-'(it.

i;.x -':(;; i:< M. & AV. ;i4;t. („.) ii;a.H^o<i v. ./„i„Mni (isji), :t

(//) l:>li ,n,.„ V. /.•../,/,„ (I.ST.V., 44 L. .1. O. S. K B. .'.S; .-1 I! A- C. 4.'S,

L. .1. Kx. IMI: L U lliKx. :t i(> {„) /,.-;„! v. /;.,//»,/. (ISI ). l'. VnM,
!h) ll-i'l.- Ill llffih,,r,iif\. S,ii,lh(lM7), 17: I'nurr v. (htiiliil Ilk. (Is7Sl, 47

.Ki \. A. r. p. iMI. I,, .1. p. r. 4 . : :i An Ci. ;i;,').

(,) ll\ii,,,li \. /;/(w//(l!<I4). 5 Tuuiit. ('.) /^-^IA•'.///l,„/«,^„)v. .V„„//, (1867),
707. ;iOL. J. U. p. -241.
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Tlio altoratiou must in uU catcs bo material in order to avoid CniP. II.

tho contract (p). A material alteration is ono which a<l'oct8 tlio M.itpri*!

contract or any rights or remedies under it; or which alleets tlio "•'•'•tioM.

use of tho instrument; for ita proper purpose (7) : as an altera-

tion in a sale note of goods by the seller adding a stipulation, that

damaged goods should bo taken at an allowance by valuation (r);

or by the buyer adding to a sale of gouds " by sample " tho words

"of their own manufacture," sucii alteration being material

whether tho words referred to tho bulk of tho gojds, or to tlio

sample only(8); an alteration of a written contract by adding

a seal to the signature s.) as to make it appear to bo a c:>ntract

under aral (l). A deed of camjHJsition between a debtir and tho

creditos named in the schedule was held to bo materially altered

by the addition of the schedule after execution («)• I^ut a like

deed, purporting to include; as parlies all tho creditors, and duly

executed by a majority suflleient to bind all, was held not to Iw

materially altered by tho addition of names of creditors in the

Hchedulc, as the addition was within the ti'i-rii<of tliedi^d (.»•). In

policies of insurance, an alteration by ins-rtin;^ a new subject of

insurance (//): or by altering the time of sailing warranted {:); or

by altering the port of destinati'>n (a), is material, and disc^liargcs

tho underwriters who suliscribod before the alti^ration was made.

Alterations or additions which only expnss what the law would Iimiiii'crial

otherwise imply as to the elTin;t or eonsi iiiction of the instrument

are immaterial to the validity: as aiding to a pronifssorv nite

which expressed no time for paymi'iit the words " on dnnand " 'h):

or alti'ring a gciu-ral in lorseinrnt into a s|ii'cial in lors 'inent in

favour of the holder (c). Tlu' adilition of a mere desiript ion to a

iilUTutiuiia.

{;i\ rni'i„.-\. /v.;..)- (is'.>'; . 1 1,. .r.

O. S K. nil. I I'. \(' CS.'; Atl-.'i-i

V. r,„:ii;li I S(is). ;i7 1.1. J. H. n. -litl :

h. R :t t). Tt. "iTi.

{,/] .s„ft,iiv. /;/.../•/.'»'/«".', I SS2 .
-.1

L. .T. ii. li. 4(M :
' y «i It. I). .'i.'>>:

(;,,lii,iH .11,, ] V. Kj-'iff lllii.) (Hill. . 71

r. .1. C. i.!i7: (l'(i."<) '-' cii. i"i"i. .s-
/.»/• V. A'nr (1SM7;, .')(i I.. ,]. (.1. It. IS(i :

IJ .\p. C,t. .'1.(1

(•1 /•.."•'// V. //«'/•" MSIL' .
1-1 Ki«t. Jil.

r«l J/m/W v. H'.irk-rhi,,- h (ISI7>, 17

I-. .1. ('. r. 47; •^i". n iNi.

(/) tlnrul-m, v. T, ,•,• (Isjll, 1 :i L. J.

Kv. J7i!; i:t M. >V: \V. .! .i.

W< s,//„i V, /',„; (|S(17), ;!'.! Ij. J. Kx.
|i:t; L. H. 1 Kn. IS'.i.

., ir„,l V. s/,./.- (isns', 117 I,. .1.

H H. li'i; '. It. i li. Ji. .ITlt. S,v

AV /. Ml;,- isvij, .-,s L. J. li. H. ;i;j;i;

>: li. li I). iiSi.

I/: l.:';'llnnl, V. r„.'„,/„N (ISIJ), |

Tamil. :i;ii.

:

;
/Wu/irv. i-t,nst,. IS17 . 7TiHint,

iii;.

(/ /..- nl \. l!;': ,;.-.„ \:'i\\, 1 Itr...

V.t'. I'ss; r,i„,/,',.i/ v. r.',,',,,'i. il.sl7:,2

Shirk. < I.

'. .('/../!< V. r.,r„iirl/ 'isiis . :j7 J,. J.

li. It j"i ; I,. If. :! li II .i7;i

(ri r/,1,/. V. /../v '. 1 s.ik. rji; ; r:

M k1 l'.i:t. )ii;-" lh,-l,,i.i/ V. S.iiill,

(isiii;,, :;. L. J. C. I'. 177; L. U. I

0. 1'. :!iii.
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Pam IV.

Effect of

altcnttiim iik

between the

partic'H.

DISCHARGE OF CONTKACT8.

party, as that of " sheriff " in a bond given to a person us sheriff,

is immaterial {d). The insertion of a word which has manifestly

been omitted, and which the construe! ion of the instrument

requires to be read in, is immaterial (c) ; and the correction of

a name or number which is obviously necessary in the applica-

tion of the instrument (/); and the addition of a word in ex-

planation which adds nothing to, nor alters the meaning (g);

as the insertion of the Christian name of the party intended in

a blank left for that purpose {h). in the case of a tenancy from

year to year upon the terms of a written agreement for a lease,

in which it appeared that the term of years Iiad been altered from

seven to fourteen; it was held tliat the agreiMiunt was admis-

sible to prove the terms of the tenancy witiiout explaining the

alteration, because it was immaterial to the teniiney from year

to year (i)

.

The alteration, as regards tin' party wlio made it or is respon-

sible for it, vitiates tlu! instrument altogctlier; and " it is no

answer to the objeetio'.i to say tiiat tl»e alteration is not made

in resj)eet of tlie duty of tlie breach of whieii the piaintill com-

plains ''(A-\ ''If a deed contains divers distinct ami absolute

covenants, if any of tiie covenants are altered by addition, inter-

lineation, or rasure, tliis niisfeiisuncc rx puitt (ado avoids the

wliole deed; for althouyii tliey are seveivtl covenants, yet it is but

one deed. If two are bound in a bond, ami afterwards tlie neal

of oni' of them is broken otV, tiiis inisl'easanee w poul farln avoids

the wiiole deed airainst botii "
(1). Hut wiieio by tiie same deed

several persons bind tlieni.selves seveiaiiy. and not jointly, it is

liie same as several di eils written upon one and tiie same piece

of |)ureiimeiit, and tiie brenkiiis.' oil tlie seal of one avoids liis

liability oidy witiiout allectiiit,' the others (/w). Tiie rigiits of

a party wiio is not ro^^ponsilile for tin- alteration are not alTeeti'd

liy it: except tiial tiie alt(>ration or erasure may cause dilliculty

V V:

(d) r.,i„l'ii cinr (11)1.1 , 11 Co. 2l!t).

(f) Ha«yA v. Jlii»,tl (1814), .') Taunt.

7U7.

If) Tfiiv V. n<iri''ii is-i:il. J L. J.

Ex. 236 : 1 C.& TA.KV.\: UnirhiHs .-.

.Vf..(^ ( I H;i7\ « h J. Kx. ISd; 2 M.^^W.
8(19: A'. Ilii'ii/iiif iiivl «'«"« (l'.tii2,, 71

L.J. (' 27";\l902) 1 V,h. 4.'>l.

{f\
Sillllh foil V. SlIIMMlii (ISli)), 1

Br. 4c B. 426.

f/-) F.aglelim v (lutliriJiie (184:!), 12

L. J. Kx. ;)•-!); 11 M. & W. 4Hj.

, r„h,.mlh n-.'iilt V. llnh.rl^ (1842,
11 r,. .». Kx. IH(l; (IM. & W. 4i;!».

(/I Maiilr. J . Mnll,tt V. Il„,/.,,l.urll,

(1847i. i: L. J. V v. 47 : •> ('. B. llti.

(/ /iiir,l\ C/..C (lt,l."i:, 1 1 Co. 28 h.

in i„ll,ii„ V. /')»...«// (lS2;i), L. .1.

O. s! K. B. 212 ; 1 B. & C. «S2.

WM
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in proving tho original etato of tho instrument and ixplaining •-"*'• "^
tlio altoralion (n).

Tiio alteration of a ncgotiabio insiiunn nt avijids tlio instrii- Aitt nti. n» in

merit as against prior partius, aitiioiigli tho transfon^e took it JlXumtuu.
for value nn\ bond jUh; and willuiut notico of tho altiratiori (o).

His roniody is coiilinod to reeov riri!,' l!io cousidoral imi for tlio

bill, a!» botwcon hinisolf and tli • puity from wlioni ho roooivcd

it; and each i)rior holder in t^iuoossidn has a similar roniody

until tho party is reached tliroui,'h wiioio fraud or hichvn tho

alteration was made (/;'. Tho party ro^ponsilil for I ho altera-

tion eaiinol recover a,i,Minst his indorser, evi>n tho oonsidoration

paid, liecatiso ho has clestroyi-d tho roiiKvlios of the lattir ai,'aiiist

prior parties (7). liuf as bitwei'ii oiiLriiial paili s to llu,' iii.-lni-

nicnt the altoiaM'oii would not oxtill^^lis!l a <riil or lia'iiility oa

account of wliich il was f'iveri; bocuu-(^ tlio party jiriniarilv

liable, having no ronicdics ov r, \< net pn'juilicod ,/}. As ngarils nnu „f

bills of oxchaii'_n', iironii-Mirv nulo> or ehoiu s. the law has bi'ou '''"''"•'if*

modiliod by tho liills of llxchau'.'o Act, IS'^i, n. (i I, cMb-s. I,

which eoiilirins th" i-' hi-rid hiw, but piovidf- that "wh'-rL' a biU

has b'i'on iiiatorially ailor^d, but t!ic alloiatiou i-i not appiir.iil.

and liio bill is in tlio ban Is of a bolib'!' in duo cours , such hoblor

may avail hinisidi of tho bill a-; if it had not btvn aiti-rr I. and

may enforce jjaynicnit of it accoi-dinu- to its oi^iirinal toiiinir.'

And by ku!)-s. "2 tho followinij alterations are nia'crial, iii'iii'lv.

"any alteration of the date a' , tlio <\\n\ pa\aIi|.(/\ the tiiuo

of payment (»\ tlio |daco of payment, and whre a bill has bovn

accepted gonorally, ih' addition of tlio p'a'c of |]avni iii williout

the accejitor's absent "
;'.rV But it is probabb' tluit tic section

will not apply to aluirafioiis made in cnnectioii of milak -s // .

Tho following altoralions have al-o bo n held matori.il in M-.tcrial

jtitcTuMon*.

lO ll'iiujh V. /.'i(>.rr// (iSl 1), .') T.lilllt.

707.

...} .\fml,r V. .M,ll^r J7'.ir. 1 T. R.
3-211. IT'.IM ,

-1 II. HI. 140: 1 Sm. I.. ('.

717; Si.ilUI V. /;««/, uf i.ia.iiiU 1^SJ;,

51 \j. .1. (J n. 4111 :
',1 (J li. 1). ."..>).

{p. /', ci>. III! ,/:fi. /,/<.-. Ml',,,'- Is.Jl;,

23 L. J Q. R iiil ;;! V.. tc ]1. I'.s;,

(;) .lll.rst,,, V. /.«,/„,/.»,'. f|.s:i2,, 1 I,. ,1.

K. I!. i>7:i ; :! R. \- .\d. liil'i.

(/•! A-kit.wu V. If.rn/:ii ,IS:!4;, 1 L..T.

K. B. S. ; 'i A. & K fl2S.

(«) .Vtf»M- V. M ://, ;i7!ll), 4 T. K.
320; (17111), -1 n HI. 110: 1 .Sm. L. ('.

747; >'ofi« V. Louthtr lS7fi), 4.') L. J.

i:i. •.'(";
I Kx. t). 17ii.

'• //,/'• V. /-,/, isji;
, 4 r^. J. o. s.

K. 1!. 2:1', :
,', 1!. ,v (• r.'.ii ; s,-l,„!/'i- ,1 V.

/..„;./,, '.,.n.„/A /•../', "si;. g-)'l. .r.

(i. H .v.", ; ilsU'. .\. f. .,11.

I lli,-trii,:.i)i V. /;«././ lM;:i-, 42 L .1

K.x. Hi; u. n. s y.x. r.i.

in Til,H:ir'!i v. (,;</•,, flsi:!;, 1 M. k
.S. 7:!-'>. r.ucl.ii.llx. »,„.,: IS.'.J.-j:!

I,. .1 W. li. 2.11 : .1 v.. ic H. (isi. Ami
Mr srct. (11, MS to rami llatinn uf bills.

\J
Hilts iif K.xi'lillr,!.'!' Act, l,SS.>,

s. 'i7 '.;
. .S'l' J.i,:,h V. IhnI ISIT , (1

M. k S. 142; l;,inms. /'/..,i/./... « (is:;;))

9 I>. J. Q. B. 2ii; 11 A. \- K. .il.



094 1»|I*C1IAR0K OF CONIKACrS.

Paw '.v. iivoldiiig a bill or nolo: tlie inseitioii of a .-.pucial nil. ol iu-

lerost [z'j, insurtiuK in a foivign bill a lixid rate of excliaugo (a),

cutting off tlio signature of one of the jjaitics to a Joint and

Bovoral note [b), i)Jocuring an additional party to si<rn a joint

and several note (c\ adding to a joint note the words ' jointly

and severally' vrf). An alteration in the .^um slatid in ii-mvon

ill llie margin of a bill or note is inunatfrial. because the nuni

written in the body of the bill dctt rniiiies tiie amount (e\ A

Hank of England note being by law part of thodirnncv, tliough

in form a promissory note, an altoration in the nuinbiT of the

note ;s hold material ,'/; . A banker having paid a (<h(-(ine of

which the amount has been altcr(<l raiinot cliargc the drawer with

a greater i»uin than that for whioli it was origimillv drawn (^V

Effect an tn The alteration or .aiicellation of a dei'd or agreement, tli.iugh

;
rfinrtranunt.' '' "'i»y '-''"d'''- if void as an ex(<riitory in^trum-nt, <loes not alloct

the past operation upon any e-tate right or title vested under

'i ! it; as where the soaN are cut olV a dood by which an estnte has

pas^cd(ft.. The alteration or I'aiicellation 1)1' a 1 use 11 fu>r entry

j

may avoid the covenants contained in it, hut does not div. bt the

'

teriii granted subject to the rent reserved, or tin- rent incident

i to the reversion (iV A hill of sale of goods may elfcctually

pass the property, though altered after execution; and a copy

of such bill of sale in its origirial l'i>rm may l)e cd'ectually regis-

tered after the alteration (fc). An alteration in a deed of settle-

ment of a company did not alVect tlio jiosition of a person ns

shareholder, with a ions( tiiient liability I'nr calls made upon

him {I). A deed of transfer was held to have effectually i)assed

shares and to entitle the transferee to registration; though the

Hirent of the seller frauduh^ntly kept the purchase-money and

(:i Wnn :,i<ili.n v. /.Vo'-/ (is.'ia , T.\

I. J. U B. 17; lY.. \B. '.M.

(.,) Ilir^.htlrl.l V. Sunr'. flSfifi), :!.">

L. J. 0. P. ITT : I.. H. 1 C. P. :510.

[h-- S.<> .V.'«r.« V. Ilrmihil (1843), 12

L. .T. Kx. 12.-.
. II M, & W. .V.»:i.

(f) 0;nl,„, V. n-nhh llS.i.-)), 21 L. .1.

Q. B. 2S.-); ."i K 4: B. h:\.

i,l) Ven-imi v. lion ls2f,), :, L. .1.

O. S. C p. ;t:i : 4 Biiiif. 2.S.

() Cimov/v. /..((« [1S«2), lOQ. B. 1).

;iO

( f) fi»pn V. Hii>ik of l-inlnml n8S2
,

."il L. .T. (i. B. 4ni : n Q. B. D. f>-m:

l,,;H, llilHk V. ir„H-r, (ISS.-!), .12 L. .T.

Q. B. S90: II Q. B. D. HI.

./ Jh'l' V. A«V.,( IS'jtil, I L .1. O. S.

K. 1! 207; .) B. i ('. 7.>(l.

'/, /(..- V. /I.u.ili.t,,, IS2n. 4 li. i-AM.
1172: J'',-- V. I'lri.rroi,, (182:1', 2 L. J.

O. S. K. B. (1; :t P. & R. 4!»7 : ll'ml

V. si,h;,,,i nnm, i4 M. .v w, 47.

'1 //.,' V .(*/!. l'r>r/-
n '>0.V

. 1; KnKt.

s« ; ll'ilrliins V. Sntt (ls:i7', fi I-. .T. E.\.

IKfi; 2 M. \ W. Sii'.t; ir,„,l V. /,.<„,/,/,

{18(i(l . 211 L. J. Kx. :i22 :

'j H. .S: N.
r,')('i.

II. (h-f'ti V. Atleii'ioywiiih I';<;4\ :!4

L. J. Kx. 88; :iH. i C. 4liS.

(/) A'lr'iillKmt I'lililf /..».v. V. Fil^-

r/.TfiW (ISH, 211 \i. J. Q. B. 244; 16

Q. B. 432.

Hm



ALTKHATIKN OK WHITTKN INHTKUMKNI'. rt»b

cancpllod the doi'd by tearing oil' the si<;naturf [m).—I'poii tliis < mr. 11.

principlo where the coiisidi'ration of a eontnut hin hoeii cx(>-

ciilfd, no iluini cun ho niiiile Tor it iwccpt iitulor the conlnicl.

thouph the contract ha-( boon viliiileil l>y an nltiTufion iriiiih- hy

tho other party: and where a builder Imd done work under a

written contrac! for payment upon tlie arehitect's ccrlilicate, and

it appeared that the architect wlio had pos-ssion of tho contract

for his employer made a material alt< ration in its terms, it wan

held that fhoutrh the alteration niij;lit avoid the rij^hts of the

employer, the builder could make no claim without producing a

eertificate (n").

The party produi'ing a written airreenu'nf which appeal's to I'arty

have been altered in any ina*"rial pnrt is roipiired to explain
IJI^I'n!m''.m

the alteration, so far as is nonossary to support the is<uo which niu'tt explain

it is produced to prove 'o\ But he is not bound to explain

alterations ill i)arts of the instruini nt not material to the issue (p).

The fact of an alteration may be diseoveri'd by mere inspection

of the instrument; in the ra-^e of a di'od an erasure or interlinea-

tion is to be |)re-utnefl to be maile prior to execution: iK'caus"

"a deed cannot be altered, after it is oxoeuted, without fraud

or \vron<r; and the presum]>tion i-" against fraud or wrono;," but

eould be shown in evidene(> to have been made thereafter; but

in the ca-io of a bill of exchanLje or ]>roniissorv note there is no

such pie-uTiiption, and the alteration must bo explained (7'. In riondin)^ tho

pleadiiipr under the .rudicature Act it s^enis that the party relying ''"™*'<">-

on an alteration should plead it in all en-e-*, wherlnr the instru-

ment i« (•lmrL''ed in its orisjinal or in its altered form :r).

\i

An alteration made in a contract withlhecorisent of both p^irties Alteration by

becomes a new eontract anil suporscdes the oriirinal terms "^.s). p^rtie*.

Hut where an a','reement Iia-s been drawn contrary to the inti-ntion

,/m; /:.! fi. Mi.ih ( I.sTT". to L. J. y.ll. .Ii/,;r.,/l;,,i/ [,i;;. V. fifZ'f'.lId IS.'.l .

.i!i4 ;
-2

<J. B. n. I('.;i. Jii L. .T (<. B. 214 : lU Q. B. 4:12.

i,ij I'.iIi,,i^:n V. I.Kilch,/ ls7.i . II 7 Billscif Kxi-hiiiiiri' A^-t, l^HJ. s i;i

1. J. Kn. isii; L. K. 10 V.-. iCiu, A. V. Ci'',,,,,,,; 18.->li, Jip L. J. y. |i

'/i ll,„mii,\. Iinhhi'im ISL's;. 71,. .1. ;jii| ; li; Q. B. "4'>.

n S. C. 1'. (iH; .) BiiiL'. isi: r/,//;„,/ :,v Ord. XIX. rr. 4, I.). See a* to
>. /'.(>/, /• iisin. in L. .1. ('. r. ir. . Unwt prictio'. Hiim/iiimii v. /ItM
2 Aliin. .V (i. lliy. Stc F:l'int,'M em, {\H',A). \2 L. J. Ex. ll:i: !<. R. S V.x
IS'i.i, -2 n.(;. J. A: S. 4:iC. ' 171.

(;/) halm III It hUil\ V. Hi.lnlti ;lSr2), i v' Sl•Ort«^.p. U'%.

11 L. J. Kx. IM): 'I M i AV. IW;

« <J 'i.

BSm



6m DIHCHAKOK OK aJNTKAClH.

1**1.1 IV

AltcriiliiMi

n(iuiriiijr

Dt'W ftHlllj

Altrnitiimi*

in iiiiriiti. 11

of misiaki

of tho parties by mistako or accident, and it is afti-rwards altered

bv consent to make it conform witli tlio original intention, ih'-ro

is no now contiar). In tho former ca-c if the ai,'reem-nt is of

a kind reiiuirini; a stamp, a new htanip is necessary; in the hitler

case tht orif^inal stamp covers tho correcleJ agnvm-iit, unless

the eorrecticn itself makes a diU'erent stamp necessary (/).- Tlio

alteiiUion ol' a bill of cxeiianf,'e, drawn and aeeeplcd aeeordin;^

(0 tlie intention of tho parties, by substituting a later date, made

after it has been issued, makes it a new l)ill, and requires a n.'W

8lamp(« .— And the alteration of a promissory note by substi-

tuting a less rate of interest, upon consent of the payee to aeei'])t

the reduction in future, requins a new stamp (j). A promis-

sory note altei'.i by in-erting tlie siJOL-ilie con^iieration given in

sub-tilutiiui i'cr tln^ general expnssion "value received" Wits luld

to re((uire a new stamp (,'/'. The addition by the acceptor of

a bill of a piaro of payment, at the rcpiest of the payee, is not

such an alleialion a- re |iures a new stamp, bcrausi> it does not

(pmlii'v Mie general acceptance (r); but sueli alteration if m.ido

without tie consent of the acceptor i» material and •li> li;u-e.s

the acceptor or indorser ,'Vf\—The alteration of the date of a

bill bv consent of all parties, in correction of a mistake, to the

date oriviually intended does not make it a new bill or ie|niri)

a new stamp (/>). So tho alteration of the sum stat-d in tho

body of tho bill in correction of a mistake and to accord witii a

less sum .stated in the acceptance (cj. And the correction of a

bill or note, after iii'lorsenieiit, by supplvin'j the wonls "(ir

order" emitted bv mi ink" '/ A misliike in a [jolicy of in-

surance in the subjerl of insurance may be rectified without a

new stamp; but the substitution or introduction of a new .subjeel

of insiMiHiee \>v subseipient agre'iueut would re piire a new stamp

us u])on a new policy (fV Upon tho same prinei|)|c with con-

tracts re(piiring a signature under the Statute of Frauils, en

'i' r,,^,. V. /'ni/!-i« (IS(>7\ t'J Kiisl, 171 ;
m. f.4 [i] : Tii/iiinrs/i v. Ilm<rr (Itil:;,

lU't.i \- Tii,h,r :\^\-l . \'>V.:i^\.\yi 1 M. 4- S. 7;t:.; li'ivl.i! hi v. M c

•i /...;/„• V. Tn.,l^<- isi-j;. 1.-, K;i,< ls.-,4 ,
-j; L. .1, ti. H. iiil ; :! K. A: I!

41 J; /'.,.,,.,•. V, lt„U,i:.lM,\ riS22, ."• B. (is:!.

.Vr All! liT4.

, S.CU.u V. TMm.r {ISJTl, (i L. .1.

(). s. K. H. vy. - 11. .'t •'. ih;.

(y; KiiMs. W'tl-um- isiiy , 111 I-JV«t,

4:1 i.'

(i) WttU.r V. rM,,i 183;!). 3 L. J.

Ex. J : i <'r. 4c M. l')l.

(«) Bills of Excliauffe Ka\. X'iV.'l.

{/, .l„r„l,\. Il.irl i'SIT'i.ll M .>; S. 1 v>.

fi ll;,i.ilni V. /;/•'/-•/ IS 1(1, l.'i L. .t.

Q. n. :i4(: H (j li. :!!«.

ill) Jl,.rnm \. Tli'i'p''"'. n>i'J.'>), l> I,. J

Q. B. '.'(1; II A. i: K. :il.

(•' //.// V. fiii'm ns"-). s hUni. :;7i
.

f/iMiinl V. J.n-I..~:,.n ISll). 4 Tiiniii. M'J
,

n.iliMsiM V. Tvuruy (1S13), 1 M. & S. IM



AI.TKKATIOM Of WRITIKN INHIKUMKNT. an

Alteration nmdo by consent of tho particx in correction of a ('H«r. II.

miatakn docs not rc(|uiro a n(>w aignaturo (/}.

An alteration in tho terms before tinal ajrrecmont Ix'coinci* part Altcmtiom

of the original contract; and as tho stamp is not in use until tho aifAwment.

contract is complete, any wut^h alteration within the scopr of tho

stamp does not render a new ntamp nneossary. Ii a deed :ii'tor

eoalinp liy one of tho parties is altorod and ro-exfciifed hcforo

delivery, or after doliviry and before aceeptanot by the other

party, thcdced is operative only in itslinal form; and the stamp

remainsaviiilabloaiid siiflirient, unless the iilteration hnaehaii^nd

tho nature of the doi'd to reiiuirin;; a larirer or a dill'errnt

stamp (17). A deed between several parlif', uFIit ex'-i'iilioii l>y

some of them, may l)e altered by consent of the others JH'fore

they execute it, provided tho alteration i?* in a matter which

concern, them only, and is not material to the paitics wlio pre-

viously exeeuted (h). If a deed is drawn with blanks left for

tho in.sertion of names, or dates, or sums of nioni-v or the like,

these must all. so far as they are matt>rinl, be tilled in l^jfore exe-

cution; or if (illed in afterwards, there must he a re-eveeutioii

or some aeknowled^-ment from whieii it may be infirn-il / .

I'pon the same principle with contracts within the Statuti- of

P'raudfi, a tuemoramlum or proposal of terms sii'ned iiy on'' of

the parti<>s nmy be altend on cither siile in the course of neirotia-

tion until a linal a:rreemi'nt, which will operate as a sullicient

acknowledgment of th(> orig'inal siijnalure; and parol ividenee

is admissible to show tho state of tho document at the time of

final afrreement (A;).—The liability on bills of cxchaiiL;e and Hillsand

promissory notes is not complete until issue or delivery to a Zsne.
""

person entitled to recover upon them; until then they may be

altered in any manu' r consi-tent with the exi-tiii<r stamp 'D. A
bill accepted and delivered to tho drawer is in ffoneral complete

for this purpose, thous'h not negotiated ; as upon a mutual inter-

chantre of acceptances fwV But a mere accnmiuodalion bill is

4

i/, li'idl. V. (li.wfurl: :1S.V.',,'J1 I^. .1.

Kx. '.'TS : 7 i:x. Hhj.

(q) .\l,it-i,n V. I!:i'lh llSl.;,, T) M. A- S.

2>:i; ,/...-.. V. ./../..» W.V.I.', > I.. .1. Kx.
J49; I (,'r. i M. 721

(A) /i,.r V. IS,..,il„n„ (IS-Jl ., 4 Ii. ,V Ala. At Al.l. (i74.

«72; //..// V. I l.ii:,,!!,.,> (ISJ7., 4 Rin^j. ,«; Cinhi ,11 \. .l/.icd/, ( 18(iSl. 9 Ea«t,
12f. 19(1.

(t' llniltvn V. /!,ittl fl,S2'C.. 7 L. J

O. .S. I'. ]'. 1 t 'i ; .) Hii)if. liliS ; .-l./xHIi y.

//i/v, IS'Ci',, :i;i R,.:,v. :,2.

1:, Sl.,r,,,t V. /•;,/,/„«,.. ls:4 , 4H L.J.
C. V. Jdi; r,. I{, :ir. V. :tll.
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I'kkT IV. Qot considered a^ isstucd until negotiat>Hl; and until Huch ittnuo

it may be altered by the partii's without a now ntaiup (n).

vritton

tiiKtrament

JjCm» at liill

or luitt".

The lo&s or oocidental dostiuotiou ol a dcud or written agruu-

ment dooti not in general all'i'ct the righu depending upon it,

further than occaHioning a dilliculty in proving the content<.

Upon Buihoieut proof being given of the original uxiiitoiico of the

instrument and of the loss, secondary evidence of tlie contents

becomes admissible (o). And under such circuuistunecs parol

evidence! becomes admissible of contruuls which m> reiiuired by

statute to be proved by writing, as a debt barruu i. the .Statuto

of Limitations (p).- -An exception to the general rule occurred

with bills of evt'Langc, payment of which, according to the custom

of merchants, could not be claimed without prclucing and olVering

to deliver up the bil^fji). This rule applied tliough the instru-

ment when lost was in a non-negotiable stilts, as a bill or noto

payable to order l)uf which had not been indorsed (r): but it did

not ajiply to a non-negotiable instrument, as a bill or noto drawn

payable to the payee only and not to liis onler v")- The rule bus

since been modilied by statute us hereiifler mentioned. A creditor

having lost a negotiable bill given for a debt, as a bill given for

the price ol' goods sold, cannot recover the debt or consideration

for which it was given, bo long as the debtor would remain at the

risk of liability on the oulstandiii;^ bill (/): but if tiio bill can

1)0 traced back to tlus jXKSsession of the debtor withoiil [jayment,

he remains liable for the debt('0- ^'* money paid to a banker

for circular notes was hold not to bo recoverable upon the more

ground that the notes had been lost; the banker not lioin;^ liable

to refund the money without receiving a sullicicnt indemnity

against possible claims (x). Upon liniling the lost bill or note

the remed}- is revived, notwithstanding a tender of payment made
conditional upon its delivery, during the lo><9(//).

« //.,../,... V. I;„lrif,l„„ IHj-j .
.") J;.

-V Alil. InI; T'lfl,!,,,. V. SI, „.il,, IM'.i..

7C n. sr.'.

(. Kfi'Midifiiii v. III,//,., Iso: , s K.iivt.

iT-'!: It.ii'sliy V. Smifl ,l>J(i;. :! n. A:

AM. -'IMl ; llM V. irillri,i„h \s:i:\ . I

H. L. C. 4:!1.

< ,,' ll,ii/,li,i, v. irilliiiii.^ Is:i(i:,i)L. .).

O. S. C. I'. Hi: 7 HiiiB-. hi:!: /{.ml y.

I'nir:\:ty.i\ Ts I-, .T. K. H. Ii:i7 ; I9n<)

•-' K. n T'ji.

{,/ Ilmimnl v. HuIiiiim,,, 1 1HJ7 .
•'> T.. .1

.

O. H. K. B. ISl: ', n. \ C. Wd.

{l) Itiliiiiir V. finii, (I.S171, l(i L. .1.

V.x. .'Nil : 1 Kx. 1(17.

. //-,/,„ V. //.»/.-/ (ISHii:, 10 A. *
K. i;ii;.

I l-,;.ii, V. I i,,,, l«.-)| .
•_>:! r,. .1. V.\.

l.'.ii: !i Kx. (;««.

," lI'Mi,:- V. (i„rf„i, is.'i7', it; L. .1.

C. 1'. Km: I ('. B. N. S. .•.71-..

I . C.iiiliii,,. (pill }rii I'll. V. /'(/7•;^ISl;7),

17 L. .1. ('. P. .>!
; L. I!. :ic P. 1.

Ill 1 1, III \. Iii'iiii ini'ji, :i < 11111)1 -j'.Mi.



AI/IK.KATION OK WKIITKX INslKUMKNT. mm

The Courts of Chaiiuury guve relief against the loss of a iicgDli- ^uAr. II.

ablo instruiiu^nt by coiupflling payment after tciulor of un in-
j jj.j

deninity a<,'uin9l uiiy fiituru claimti; and coninion lawr<iurts wrre >'«i»lii»t i"»«

invested witli a similar power to grunt roliet l>y the ( 'oiMinon liitw

Procedure .\el, iHiJi, a. 87 \^:). TUo j)rovisi(pna of llie Ccunninii

Law I'locoiiure Act, ISOt, ure no« onil)("|i(M| in tlic nilLi of

Kxehunge Aet, iMH'i, s. (>!». "Where a hill lias l)Oen lost before

it is overdue, tlie per^^on wiio wa* tlie liobh'r of it may appiv

to the druwir to ^ive iiim another bill of the same tenor, giving

ueoiirit} lo the drawer, if reijuirod. t" indemnify him airainsl

all persons whatever in case the bill alle^ol to licivo been lost

shall bo found ai,Miu. II' the draner on reijiiest us aforiKaid i'efu»e>

to fjivc slicli (lu[iliiiile bill, li' liiiiv lie lOlllpcli'.l tii do -o ' // .

—And by sect. 70, '" In any action or j)roeeedin}? upon a bill the

court or a judge may order that the loss of sueii instruni' iit shall

not be Set up, provided an indemnity be ijiveii, to the satisfaction

of the court, or judgi*. against the claims of any otlur person iip(m

the instrument in ((instion. ' If the iiidiuinitv is nol ti'iulered

before action, it will be made lo incluile the cosN <d' tlio defcndnnl

in fettiii;.' up the lo--i. a- a condilioti of j-iviie.' tii order h . In

the case of a bill provi-d )o have been dcstioyed. the (iiiiiiion la«

courts \>.)uld have allowtd proceeding's, notwitli8tandin;4- the non-

production of the inxtiuiiunt, and the (Jourt of Ohaneery would

not enlritain any action for the payment of the bill up^n an
indemnity biina^ given fr).— The l.ilV Assurance (/'ompaiiies i.ifi.

fPuymint into Court) Act, 18!)(>, enables niouoys [lavable under """"ra""*-

a life policy to be paid into court, wlien- " In tlu> opinion ol' tlio

directors, no snllieient discharife can otiierwise be obtained" d).

(.-) Soo.V..". i'./;,.»i; „(A.,r;/,„„/ isii:i ,

ri 1,. .1. Kv. SI .
.' II. \C. :j.V, ; A..../

T. /./..,.. ,.,•',. 1S71\ III I. .1. ('. 1'. JTS;
L. I!, r, c. I', tun.

(„• .>;., nn,lr„n y, ,,_ .v. /.'v. !!l|ll ,

79 L. .T. K. n. 'i-H : (101(1 > K. n ".n'.i.

!i^ h'i'ii \. / ,„.,„i,„m, IsTi'.ioT.. .1

f. I'. J7s ; I. li >: ( . I'. W.Ik

. II i.,il,i V. .l/./i././,,,,, Ar,,./ IS,-..-, ,

.'1 I.. .F. C. .j; : 1 K. X- .1. Till ;
j:,,.,.

V. /;-.,..,'.„,/ IS., J . :;| I.. .T. r. sii.-i : ol

lioav. -.'ir.

7j I, .1 K. li n-i: I'.Mi; I K n isi
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PEIIFOKMANCE OP CONTRACT.

^l^f.rlIlllIll^•H^•.•.l^ll:.J t.i thi. r .nfruit !iii(.»til>itiil iM-rfiiriiimu'r

ii.iilr.n t» (or i>ijm lit i>f iii.niiy t!o|

I'iiiitriii t» i.( wile i>( ifii.KU~|»r(Mrinriiiii' u. tc i|iriiilitv jut-
(.nr.ii 1-1. IK III ili'lh'niitiiin - >iil>' <•( »|htiH< ilmttrl ililinirjr tn
iin-rii r ijo:i

<.'iiiitri»i l» i.f .I,!,, i.f liin.l |i. rfi.riimti.i- u< ti. tiili — us to ili'>rri|i-

ti.iii iif |.r •|mty ii« t>< iiiiiiiiiliiiiii. is— |Hrf .rmiiiiri' «iili cum-
IK'lia^iliiill K'l"' l""l "''I" "• li'il"i'» till?

Tiiiiii.f |»rf..rmiiiii-.' li li iif rxi Iiiiuki' »iilr ii( (r'»>'li'— •»•' "'
liHi'l- wIm'Ii liiiii' i« ot till' p-mii. I. of 11 1! .iiiitt.i i',|:l

Hiimtriiiti.iii I.f tiriiio rilntiiiif t.i tin uiiimtitiun of tiimi- -

iluti. lit ihntruiiiiiit - iinuNiiiif .if iliy, iiiiiiitli. A.' fllH

I'liiii- iif ji.rfi.riiiiiii.ii fur ]iiyin.'iit ..f iimii. y l.ilU iiii'l iiiitr«—
riiif — ililivcry iif ifoidi~(, r Imi .l.^.^l.;ll.

'

I,t Imi cnlmelHM . , tli:i

WiiKN a ronlriK'l in due, it may be (li^lmi'^'nl li.v |MTfiirinance

occordiiif,' U> tlio terms. A jiromisn tiiiy Ix' cujmlilc of [lort'diin-

ancc, in li'iMnilontly ol' any act or con iirrcnco on tlin part of tho

promisee, or it may lie ineajmblo of rompleto perr.iriiiKiice williout

some oet or conciirrenee on his part ;
" in overy einilrjicl in wliicli a

party liinls liimself to ileljver pxids, or pny ni moy, to another, ho
in fact cnjfajires to do an aet whieli he cannot completely jierf.irni

without tho pnncurrenee of the party to whom tlie iloiivery or pay-
ment is to he ma le; without aeerptiinoe on the part of him who in

to receivi-, the act of him who is to deliver or pay can iimoiint oidy

to a tender " (a). So the partv hound to acoejit or receive cannot

complete his performance without a t.^nlor of dnlivery or pav-
niont (h). Where tho performanco is dopondent upon tho cnneiir-

rcnco of tho promisee, the promiser is not rosponsihlo for tho

promisee withholding his conciirrent ant; and in such easo tho

promisor discharges his liability by a tender c)r offer of porform-

;./; Ki.lfi-, n . still In,,

(isi:i), \< L .1. c. I', a::

O. 610.

.)/.n-7' mild
II Man. *

\,l> I'ry, J , t:,luriik v Ihiub, l.HHli

5(1 L. J. C 577: IH Cli J). Ifl't.
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<iO-i DISCIIAKdK or (ONTUAI T.S

Part IV,

in

Performsnoo
according tu

the contract.

Substituted

performance.

anco, 80 far as it can bo couiploteJ on his part^'^). Wlicrt' tlio

performance is indf>|)endont of tlio concurrcnco of the proiiiirsee, tin;

promiscr is bound for its complete performanco at all events,

though it may depend upon tiie concurrence of a third parly over

whom tJK; proiiiiser lias no control (d).

The performance necessary to discharge a contract must be in

strict accordance with the terms, unless e.\i used b}- the circum-

stances (r). A contract for tho insurance of a ship was held to

bo broken by failing to keep the ship insured for tliree davs,

thougli Iho usual slip for the insurance had been delivered by

the underwriters, in accordance with .vhich tho policy was after-

wards (executed (/). .V covenant by u lessee to insure the demised

premises in the name of tho lessor is broken if they arc left un-

insured in any i)art or for any time, or if an insurance is effected

in the joint niunes of tlie lessor and lessee (7): and a covenant to

insure* in the joint names is not performed by the lessee insuring

in his own name only, but is satisll(>d by insuring in the name of

the lessor who would thereby obtiiiii the full benelit of the cove-

nant (h). In an action for a breach of covenant in a farming

lease in selling manure olf the premisos, the plea that the tenant

brought back a greater (piantity ami of better ((uality in place of

that carried oil' was held bad as substituting a didereut perform-

ance from thill conti'iieted for without thi' consent of the cove-

nantee (/). \ contrnct to deliver up a deed is not performed by

delivering it up in a mutilated condition (A").

An alteration or modiiicition of the pnrfoi'iiiiiiicc at the request

of the other party may be ctpiivalcnt to the perfoi'inaiicc st '])ulated

for, so far as to j)reclude the latter party from objecting to its suffi-

cicncy. Where the buyer voluntarily extends the stipulatoil time

for delivery of tho goods sold at tho request of tho seller; or the

seller forbears delivery from time to time at tho request of tho

buyer; in either case the delay is excused and tho deferred delivery

(() Sec j/om/, p. ()27.

'{if} Sit ,ii,t,: p. 4!)».

ff) Hiiih/ V. Pr Cffyiii/iiii (isnni. .-fS

L. .T. Q 1!. US; I, K ' -

'A rnitiii:!! V. lliiflmrw 18171. 17

L. J. Q. B. ill : II Q. B. lUiS.

(tA Ih.f V. fihvhrhi nK15'. 11 li. Jff) Biiihi V. Di- fi-fspi,/,,,/ (isnni. .-fS (/,1 /h.r V. Ch.liriii nK15'. 11 li. J.

L. .T. Q B. US; I, K.t'(J B. isn: (j. B. 1S9: C, Q. B. U)!!: /A"/«/,« v.

M,lh V. Ki^l l.,.u'fi,i, !',nni, flSTJl, 12 Mi,UI,t„„ (lS,'>:i'. '.••_> L. .T. C. 74fi ; 10
T,. ,T. ('. P. 4r. : I,. R. s ('. IV 79: Ha. Ml.
Xfli: ll'.whnr tfnrp.) V. Slorill (IH'ii^. rii ,] hir/liV. lilli, 1 SfiOl . .jO L. .1. Kx.
L. .T. <'. IKi: 27 ('h. T>. «fis. 2-'>: 6 If. >^- N. ICV

/' /'••.•ri; V. nn,lt Shif I'n. i'lSfilil, /.; l!i,h.ir,h«n v. lliriKs t\H\9'l, 18

33 L. .T. Q. B. 41 : 4 B. .t S Sir! L. .T. Fx. 4fiS : t Kx. 128
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or acceptiinco is uiiuivalent to puuuluul ijerfoiumiac in iliseliurgiiig t'liAi-. III.

the contract (/). 80 also witli u dclivciv at a (iillereiit place at the

rcijucst of citlier par'v \^)n). Unt in siioli cas .sj imitlior party can

insist upon the delay cv alteration in perl'oriuance. witimut a new

binding agreement to that ellcut; which must siitist'y all tiie

requirements necessary for an alteration of the original <" mtract.

whether it bo under seal, or within the Statute of Frauih, or a

simple verbal contract (w).—.\fttr the p( rt'uniiiincc is due a sub-

stituted jierformance may be accepted bv the paity entitled, which,

if so intended and agreed, may oj)erale in discharge of the liability

unckM' till' contract liy way of ''accord ami satist'uction (*;. .So

contracts for tlie pavimnl of money consist strictly in the (lel)tor

paying the creilitor at the time and in the manner »t ipuluted . hut

the creditor may agr(M3 to accept other considerations, cither in

payment or in satisfaction of non-payment of the mouev due: ab

a set-olT in account of iiis own di^ht, or the de!iver\' ol' m bill of

exchange, or a banker's cheque, or a promissory n 'te. or the

delivery of goods instead of money;/)).

In contracts of sale of goods the seller does not perforin his part *'leof

£ .t 111-. , . I'll- >fnodH

—

ot tti" contract by <lelivering a largt.T quantity which lie insists jierformance

upon lh( bin er ace 'plinu- i/ ; ny \i\ di'liv ''i in;/ m iiiiuer i|uaut il.\

iiutractfl to

leaving the buyer to select j); or i)y delixcring the gooil-< mixi'd

up with other goods, whether the buyer nia\ or may not be able to

separate them.s); and under such ciri unistanci s the bu\er is

entitled to reliiM' the whole. So if iln' rontiai-t is entiri'. ami
the sellri delivers a smaller (plant it \ titan roiilrarte(l lor, lie

cannot claim tbi' price under the oiitract, and tin? biner inav

refuse acceijtance (/). But if the buyer acce|'ts or retains for his

own use the goods (h'livered, or [lan of tlicni, ho becomes liable

to pay for the value of the goods wliich he in fart refuins /*).

a."* to

({uuutity.

;/l f>;/, V. r,(„- /.„rii) ;lSil7 . ;j7 L. ,).

Q. B. 77; I,. K. ;i (i. B. 272 : Ji.nii^ v.

Uoinvi.ii {1S70 ,
4.') li. J. f. P. (;<).•!

;

1 C. I'.' I). JJO.

(m^ I.,,nil, I- rlnlh I' I. V. Ilin-n„i„iii.,

(lS-1), H L.J. Q, I!. .-.); I,. K. 1(1 Q. H,

140.

1^1.) S.'c ,ii,lr, V[l. ^>L'. 'iX't.

((.) Sci. /,..»/. I't. IV., C'l.ui). VI.
' p\ !*te //'m', ]i. (Mil.

(</) Sale i.f r.ooils Act. 1S!H. «. :!(! i i ;

6'lv/.>.« V. /,V/''W (IS.tl). tl L, .1. O. S.

K. B. 14.'i; •> B. k A<1. tnti.

(<) Siilc of (ii.ofls Act. 181)3, s. M -A :

Hart V, M'Jh as46^. li L. J. E.i. !'«)
:

1-i M. \- \V. s.".
; <H„I,^, V. /I„r,;~.,n

Is-M . -je T.. J. K\. :ij."i'! r, K.\. 9ii;!.

»' SmIi- ..f GtifU Act. IS!i:!, s. :}o ,:i
;

/."V V. hri'ii MS.V.i . -iS I,. .1, ii It'

:tli'; t K. \- K. iic.it.

7 Siilc '.f (ion < Act, is;).-), ss. :i(| 1 ,

:u : ir,i-ii/,,i;ifi)i V. <i/h'i- . ISO.-) , -J IS, if

r. X. li. (1 : /,'./(/.. V. s„/„ 1S7II). 18
I-. .T r. p. 4!iJ: 4 (\ I'. I), -i-i!).

" Sale of (Jiiods Act. I8;);f, ». .•(a

0.n,„l.,l, V. Il;tl,f,-e!l (ISifli, 7 L A
(). S. K. li. '.'(it :

;i I!. ,^- ( .•iw;
•

Hint V. MilU lM(i .
1.-, r.. .1. Ex. 2(M|'

l.iM. i- W. S.-i.

i
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PamIV.

Margin of

quimtitjr.

Delivery by
iiuttalraoDLK.

Expressions may be used admitting a margin of quantity, o8

"about," or "more or I033," within which the seller may deliver

the goods according to the circumstances of each caso (x). Where

the goods are otherwise ascertained or identified such expressions

are construed as an expectation or estimate only, and not us a

warranty of quantity (/y). But expressions respecting quantity

may import an absolute undertaking to deliver at least or not in

excess of that quantity (2). Evidence of usage is not in general

admissible to explain tlmso or the like terms in a contract; because

they are terms of ordinary uso and meaning (a). But under a

contract to deliver a certain quantity of goods from a warehouse,

the giving of a delivery order for "about ' t!io quantity was hold

sufficient, according to evidence admitted of a local usage of waro-

housemcn not to accept delivery orders in any other form (b). A
charter-party requiring that the charterer should " load a full

and complete cargo, say about 1,100 tons," was construed as pro-

viding for a reasonable excess in the capacity of the ship; and

a per cent, being hold to bo a fair estimate of such oxwss the

charterer was not bound to supply a fuller cargo (c).

Under a contract to deliver goods in instalments, a default in

delivering one instalment may .justify the buyer refusing tliat

instalment; but it does not justify refusing future instalment'"

unless there is an express or implied condition that the whole shall

bo delivered according to contract. So a default, which d ws not

amount to a repudiation of the contract, in accepting or paying for

one instalment does not discharge the seller from future di'liveries,

unless it is so stipulated (d). A contract to sujiply a cargo of

goods of a stated measurement is not ])('rfornied by supplying

goods from part of a larger earjjo; the diff(>ren»> between n

(j) <;„ s V. Fijivi is:u ,ii I,. ,T. 0. s.

K. It. M;-); '1 M. \- Ad. idfi; /.'.".v,- v.

S'lfmnir ;1S').') , J4 I.. J. C. 1'. 202;
IC) (.'. B. m;. Sii' Mill.r V. It' run-

(IBCili), Cii) L. .T. (^ B. 129 : I'l'Jiiii 1

Q. B. (;:i|.

ill'' ll,i>l:f,-\. il'.li.ll,- '|.s,iG
,

2.^1 L J.

Ci.' B. ;il!l; <1 v.. A: B. o:.') ; dihU v.

Cxi lS:>r,, 20 L. .1. V.\. JSfi; 2 II. Ar

N. '22; Srciiiwl \. Mmiilnj (1S7:«\

L. R. •> 1'. C. 2(13.

(:•• l.tmimi\. Simill, (IS.'il , 211 I.. J.

Q. B. liU; IC. Q. B. 27i ; T<i,ii>r,i, \-.

I.iow (is.'iir,, 2s I,, i. y. B. ;iol ; 1

E. & E. ij8I.

(rt) r'm>» V. A.//i«(ls:!l>,'.i L. .1. O. S.

K. H. ll"i; 2 I!, k Aii. Klii. S.u' ««/«,

p. lat.

(A ,)/(/'.)•. V. Cmiphvil (I«.);)), 2:i L. .J.

K.t. :il"; 10 Ex. 32:j.

(.1 M„riis V. Uiin,}, ilHTii), 4.") L.J.
f. 1'. 40;); 1 C. P. D. !.').">. Si-.' r,/,-

lifqif V Coilll.r (ISSll), .I;! L. J. Q. B.

122; 21 y B. b. 4,i; Miliir v. U.,nirr

tliuiu;, 1,9 L. J. Q. B. 429; I'jdO) 1

(i. n. Cill.

(./) Srtli' "f (io..il.s Act, IS'.i:!, R. :;i (2)

;

liwk V. Miilhr (liisn, .jO L. J. Q. B.

K\>: 7 Q. B. I). 92 ; Mni^ni Sin / (.\,. v.

y,iiil:r (
8S4), S;i L. J. (i. B. 497 ; 9

A|). Cii. 4i4. i'lvO. \. Jti/. V. Iliirnsim

(IS.-..'!, 22 L. .r. C. P. 49; 12 C. B.
.i76,
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cargo and part of a carfjo boiiifj in many rcspoctt material to (-'ii*i-. III.

tLo buyer (f). A contraet for di'livrry of gooJs '"duiin;^ tiio

months of .June, .July Au,'U I and Sept cMn Lei' " was const riid

not to import deliver; in e;|Uul numthly ijuantitii s, Sjiit tlir ulidle

williin tl:o wliolo lime; ami the biivi r was lioun.l to ai'<'e|)t the

ten h'r of reasonable (pianlitii\s from time to timo(/). A like

con,. act for ''shipment by i<;ean!i '• or steam 'Ts diirinu' Feb-

ruary " was construed to admit of .shipment in pareels, ana therc-

furi,' the ijuyer was bound to a'cept a parc.l shipped in one

steamer within tiio lime, l!ioui.'h th' ret was not shippi'd in

iimt'iyfj,. A like eontraet for ^^oods "to be shipped duriii;,' lle^

month.- of .March, (iiiil/or. Apiil,' th.'tt i-, durin.' those two

months or either of them, is construed according' to th' litii'al

nuiuiiiiLr in tiio absen"e of e'l-tom of tradr to tiie eontraiy, and

theri'r(jre irouds jiaitly shipjii'd in Fii>ruary for v.hirh hills of

lading were then si>,'iu'd wi re hehl not to satisfy the contract :/i).

In a sale by de-ciiption the selhr mast deliver poods answcrini,' rirf(.rniance

to the kind and quality eontraete I for; or the buyer ni;iv nd'use
ii"..''.|':j,,ti(,n

to aeec|)l: them. And thein is a fr-neraliy inqilied eonlition in 'jf guuiln.

such .-ales that the i;oods d.divered must lie of sikIi quality and

in such slate as to b(> merchantaMf iiiid. r the d<-eiip( ioii hv

which, flu, a.e :oI '; and that fhey shad h- lit for th (laitieidiM'

purjuise. i. any. fo.- which such L'oods are ireiierally iisrd, oi-

f(Jl' wliiili thev ai'c undei-stoiid to be -o' 1 / . .Viul thoiiLdi snM
by sanij)le or wifli warranty. th(> irood- mu>f aiiswi'r to the dr-

scription and be merchantable in all other r-[iei'!s than those

covered '.'V th(> sam[)le or warranty 'A" ~, . .\nl if th re i, a sale

"with delivery as required," tho a"ee,itine- of one instalment

does nol preclude the buyif from rejeiiiiu,' lat.r in-t.ilmnts for

defects in quality'/". If a sell(>r s Ih as a manufticturrr onlv,

he is preumptivelv bound to ileliver broods of his own maiiu-

facl 11 le I m -The seller niu<t also d' liver the iroods in a manii'r ''pr^rtunity
fur iDHpection.

{'j Kir„.,ir V. /;/„„/. :lS7(i;, ;;:» L .J.

E.T. ii;^': L. I;. .") I'.v. !:;•: «,,,„„„„,,

T. Iir,i,,ii„i 1S7'.;, IG 1/. .1. Kx. -IV',: J

Ei. I), l.-i

' f^ Cii' V. ihH-h,;, i,:,n r.,.

(IsTHi. 4, ... .1. Q. n. .-)T'- .\m,1 s(.,.

Oi.l./'Wi'nII V. l<ltr;l.„li, flSOT , .•!() L. J.
En. 7.i ; L. R. i V.x. liii.

(,'/) llnmlt V. /.•'«,v,„vflS76^. K. L..I.

Q. U :'".-(.
I Q. B D. :ill. Sfc /^-l'«/•

T. Sal,, (IHT'Ji, 4S L. J. C. P. 4a.'; 4
0. P. D. 239.

ih) /U,'r.. V. S/,.r,i/ IS77', Hi r... .1.

(J. IS. '.;i : 1 \\>. Cn. i.V").

e Sile of (i.i(,.Is A.'t. isn?, s... ]:!,

II. S.-,> ;,/
. ]>. •_>:!); ./„,.< V. /'.//,/•'(

(ISS(i;, .-,'.1 r,. .1. ^l. R. 'i'il ; L'l (J. n 1).

fi 111.

.7.) S:,l,. „f UnnU Act, 18'J3, hS. If,

1 1. S'p ff'j'.'.
J).

L'lir.

I/] Jii /•<,., V. n-il.ir .)r,/',r ,111,1 r,,,l,- r,i

(IIIO^.SiJ L. .1. K. B. :i,S ; (19111)2 K. B
<J37.

(i.i) J„hnm,i V. fiiy'l'jn {\HHl), 5i) L. ,1.

Q. B. 751 : 7 Q. B. D. 438.
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Faut IV.

Sale of

•pccifio

ooattel.

Di'livtfry tc

cHrrior.

to give the buyer an opportuniiy ot inspect ins? tlii-m, it' lio h;

not already done so; and the buyer in aliowcu i reasonable tin

for inspection before auceptaucc (n). It' the jjoods delivered c

not answer to the contract, the buyer may return them; but 1

is not bound to do so, and it is sutKcient for him to give cloi

notice that the goods are not accoptod, and remain iit tiie ris

of the seller (o). But if ho exercises any act of ownership ovi

them he is taken to accept them under the contract; subjeit 1

any claim for breach of warranty (/>). A tender of goods nt

answering the description is not a tinal breach of the contrac

as the seller may still tendor other goods answering liic contrac

before the time of completion has elapsed {q).

A contract of sale of a specific chattel transfers the propert

in the chattel, and is performed by delivery of that chattel, what
ever may be the drfects in it; the seller not being nsponsililn fn

defects, unless he has fraudulently conioaled them, or warrante

against them. Fraud may entitle the buyer to rescind the con

tract; but a more broach of warranty does not entitle himtorefus
or return the chattel, unless he has stipulated in the contract to d
w, or has made the contract conditional upon the warranty, th

remedy being to sot up tho Sreach of warranty in <liminution o

extinction of the price or to sue for damages for the breach o

warranty; but he may be precluded, by the terms of the contract

from recovering any damages (r . A contract for the nianu

facture and delivery of an article for a parlicuiar purpos;', siicl

purpose being tho p<sential matter of the contract, binds the sello:

fo su|i])ly an article rea-^onably lit for the purpose, and tlu' buye
may refuse to accept an article which fails. But n contract foi

an article of a spocilic kind, though intended and expociod ((

serve a certain purpose, is satisfied by the delivery of such article

though it is found to be un-ucee-sful : unless the success is mad(
a condition •>( the contract I's).

Tho contract of the .seller is dischargi d by iloli\orv according l(

(n) Sa)c (if Goods Act. ISllJi, s. ai ;

lnheruonil V. Wlnhiiore (ISlL'). 12 L. .T

K.T. 31H; 11 II. & \V. ;il7. '

{'.) Salt' iif Oodils Ai-t. IH't.-t, rt. .'ifi;

l.tiitw Mdn/hl (ls;>l»;. 2!i L. .?. Kx. Ill):
"> H. & N. 2'):i; CuwMh,, v. n;ih
is:.'-,). 44 L. J. C. r. 203;' L. R. Id

O. P. ;i!M.

l» Sale (if Goods Aut. ISM. s. 3.'):

Varker v. Vnlmrr { 1 S2 1 ). 4 B. & Aid. 387 :

Verkim v. IkH (181>2), 02 L. J. (J. B. <jl

ISili) 1 Q. B. 1K3.

(if) lln.i„irmti,i V. Fn- (l.s;S), 4S L. .1

Q. B. (i.-) ; 4 Q. B. D. Wn.
(r) Salf of Ooods Act. ISl'S, s. ,5:1

Ila/lis, Son \ tr,lh V. Vnitt i,- U.lytif,

llUO:. 79 L. .1. K. B. l(il:i; (lyio
2 K. B. 1(103. Sec ,ii,lr, p. 2riS.

(») Sal(.. of Good.s Act, 1893, s. U.
Sec ante, p. 2(>fi.

\~=i
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tho dirtH:ti()ii» ol' tlii! I)uy('r; u- Uy di'livorini; lli(> ifomls to a * lur. III.

coinirioii ciiirifi on liis boliiilf aiiJ at In- n'i|U('->t c\|)r('ss or im-
plied (/;. The >i|l(r ill coiilraciiiiir witli a 'ariii'i- |)i-o-iiiii|iti\i'ly

acts inoiviv as ii;,'i'nl lor th.o hiiyrr. who is tlic osvikt of llir - mU:
and tho subscMjuont risk and the remedy a^'aills( the currier for loss

or dania<,'c rests with tho buyer only («). If tho sollor expressly
contracts with the carri(>r to retain tho possession and carrv tho
goods on his account, thcce is n-> dcuivery to the huyor; as wiiero
tho seller ships tho j^oods under a hill of ladintf stating that they
are shipped on his account and to be dolivored to his order x).

" In contracts for the sale of real estate an agroonient to make u <'untract of

good title is always implied "
(//). It is suflicient to make a good 'm^

'""'*'

title to the equitable estate, with the power to get in thi' legal

estate and procure a conveyance to tho purchaser by the time
appr od for completion (j). It is not sullicient for a vendor to
oft a title to a thinl party in performnnce of his contract to
make a title in himself: as where ho contracts to sell iiridiT a
power as trustee, and oilers a title from a tenant for life iiniler iho
powers of the Settled Land Act(rt); but he may compel a pur-
chaser to accept a valid title from him ;tlio vendor"), although a
diflerent one to that stipulated for, e\en where the vendor
had no title at the date of the contract: as \x here the deid
which was to have be.'n th" root of title was found to be invalid
the purcliasi-r was eompellod to accept a conveyance from tins

vendor who had acipiired a title under tin- Statute of Limitations
by twelvr years' |)oss'ssion after the date of the c^mtracl. but
before actiiui broii:,dit 70 . The fact that conveyanees under whieh
the vndor ( 'niiiis coiiiaiii no covenants for title is no objoclion to

title, but the purchaser is entitled to require that tho usual cove-
nants for title required by tho circumstances of tho salo shall be

(0 Sale of Gdods Act, ISO'S, b. :!2
;

IiiilliiH V. s„!nii,oiix„ii lHii;i\ ;i B. it V.
ASJ: A>/;. /',,/,»„« isi;8), .'!7 L.' J. c'
S5t

; L. K.;! Vb. 4|:i; /.'.itf, r ri„lh Cn.
V. Ifunniini'M

, 1ST.-,;. 1 1 L .1. Q B. .'il

;

L. I{. 1() i). n. ini. Sir rf,„ir V.
Ilii'ifiiim (iNin, 11 j;ii«t, 47.).

(k) ri„n;.s w I'rck 171111 . s T. R. .):!().

Sw a. »-. ;?;/. V, i:,,,;,^ dss.-.i, ;,» j,. j.
Q. B. .V.19; 1.-. Q. B. 1) (,.>.-).

(.r) T'Tlin- V. I.ir,r,ji,..l I)i,rks flS51),
20 L. J Ej:. .19:!; li Ex. .">4:i.

(.'/' Itr tiir. i:ilhv. Itogirs (\S%a), 29

Cli. 1). 670; 10: Hiiih,lt.<f rtiirl .1902
7:' L. J. C. T20: {imi.ij i ci.. 2S-.

';; l\/,iil'- V. si.j,l,,„^o» -\\l->), i; JT.-idd.
:ii''6; ]!, Ikil.n- * S,l,„„i, (iMOli), 76 L. ,J.
('. iV,- (IMI7) 1 Ch. -bS. S.. II<ilk,lt
V. I<n,n.,, (I-:,„n (190-I, 76 1,. J. C. 330 :

lOOT) I Ch. .'>90.

!" lie }li-iin,it and U'lrnhuiht . 1890'
.V.I L. .J. ('. 636: 44 Ol. ?). i; /,'.'

Ileiil's Till I'ls 1111,1 ^f,lllll,lla/,/ I JO) ,51

L. J. C. 604; 4.iCh. D 310.
{/)} Giinies V. /lunnor {18S.5), .'54 T J

C. 517.
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Pakt IV

Doubtful
title.

Ab-truvt i>f

title.

Lontfth of

titlo.

ConditiottN

rc^triutiinf

title.

entered into(c).—Tho court will not compel a purclmscr to tal

u titin depcndinij upon a doubtful ijuustion ol' fuct: as u diubtl'i

hLiisiiip(</); or a douLt wliutluT tho v..n l^r has previously m,\

the jiropeity to uiiotlicr {(). U' thu title depends upon a di.ubtl'i

question of genciul law, it is thu duty of the court ti) douido tl

validity and cnfoic' llu^ cuitruct ac'onling: to their decision (/]

though the division hinds only tho parties lud'oro tho ourt {</

But the court will not compel a purchaser to take a title dependiii

upon the douhtl'ul consi ruetion of a will or other private instri

mcnt(/(); or upon the douhtful construction of a ;,'eneral statui

whieli has not been settle 1 by any authoritative decision (/). -Tl
venilor is reipiind to deliver at his own cvpenso to t!io piirehas(

an abstract of title, showin;,' a j,')0 1 title t> convey i;/); uiul 1

must verify the aii.^traet by tho title de.>;!s, or if they are lost I)

satisfactory secondary evideneo(/j. TIn' delivery of tho til

deeds is not eiiuivalenl to the delivery (d'un niistnict of title, unlei

accijited as such {m).- 1\\ the \eiu!or iuid Purchaser Act, 187-

8. 1, it is cmtclel that " subjeet to any stipulation to tho contrar
in tho contrac!, furty :,ears s!iall bj sib^l itiite 1 a.s tli(> period t

coiiiiiieneriiieiit of title whieh a j)urehaser iiiiiy rei|uiro in place «:

sixty years, the jire.-ieiit porio I id' sucli coiniiieueeinent ; nevertiK
loss, earlier tilli" than forty ye.irs may l.e re<puro.l in ess siniib)

to those in which earlier titlo than sixty years may now I

required "
(ji).

The conditiims of sale may r( strict the jiurchaser's ri>,dit to tith

and may bind him to accept such titlo as tho ven lor can ^'ivo (o

or to take a (lualided titlo eommcncinnr from a cm-tain deed or

fri Jtr Siiciiir ninl /l.irimi |n.'<4 , .^.'J

L. .1. V. 1101 ; A' S „fl ',i,.,l .11 ,ii;z

(IS'.l.v:. C.l [,. .1. ('. .iTS, II, : iKS;i,-)) 1 Ch.

(«/) Joikl-x V. in,, If (IS.Vi), -il L. J.

E.x. iC.'i; 1. Kx. S7:;.

(^i S'Mim.n- V. Il,-(lh,ir (Is.'iU
,

;;s

L. J. C. P. Vl'.\\ .') ('. H. N. S. .'..=14.

[t) l!r;:/ei \. r,„7,). ,'i,si,9,. :is L.J.
C. 'is;!: I,. H. 4 Ch. .';)!; .1/,j:i,„/,r v.

ililU MS7()), 411 L. J. C. 73; L. U. 6
Ch. 1-24.

((/) .Ii'Hscl, M. R.. nJ-ornr t<. Poii-l,tt

(If-SOj, 4!) L.J. V. .flO; l:i Vh. I). 781.

(/() Vyrke V. WailU<>„jliain (ISoJ), 10
Hare, 1.

(i) Sclborne. L. C, Pnlmrr v. f.nrlf,

51 L. J. C. 124; 18 <h 1). 3S;<; Jle

Thackuraj/ anil I'vun^ (1888). 58 L. J.

C. 72; 4" Ch. I). .!;!.

/; /If V. .v.„,.,„ (lH.i«), ,-, L. J. K:
•.'."):i: 1 .M. .\: W. (i ;-; A', ,/./,„>„« „,
Tmti,, (l^S.V, ,)t L. J. C'. S U; ;iii CI
I). IJ.

(/) Jlrmi:! v. /;« / (is-JT), 4 Iiuw«, i

M:l</t „ v. i:,/,„nii/^ l.s.'iii). 2U I, J <

ISl ; 1 \),t; V. \ J. 21m; Av //«//:
C.M,,,,;,,,,/ //„„/, .,,.,/ //„,,/ (IS'.it.)

'

;

L. T. .-i:;!!; 4 7 \V 1{ I!i4.

,'wi ll-nirw lr,i„i/i.l,l (ISII), 10 L .

C. f. 2<i.>: .1 Man. i (i. :i:i.

'«/! ./«(<,',.< V. /{,,-// l\<JO"\, 69 L. J (

87!l; fl'.Mlii) 2Cb. 8.-|S.

io) llii,;f V. /„i.,k ; iSr.fl), 3.^ L. J. (

731; L K 1 '^1. :i7ii; ilt>t v. Ilamm
(1879), 48 L .J. C. .MH; 12 Ch. I)
Sf.- firo't V. At'ir'Z (1895), C4 L. J. <

821 ; (1895) 2 Ch. COS.
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oortuiii date ^pj, iu which vim.' hu is not pivcludeJ fi.uii fuking <Jha» III.

objcttioiib to thr (|iiulilii'd title shown, wiu-thor uppiiriiij? upon
thi- fuLi- of thf titlo or from other »jurctvi, nor from objocting fi>

•ui)|)rcsBi«nh in thi' prior tith> //;. Tho purchimi-r ma.v be Imnu I

by u condition of Niih' to uHmimc iiTliiin Nliitcmi-nls as fm Is without
fmthi-r cvidimcf. us t!mt a person was entitle I at a crtain date;
or that a peison die I inlentate and without an heir; but he is not
tlui-cbx juecluih'l from Nhowinff tlial the statements are orro-

neou8 r . The purehusir may ultt> be eompellol by a eondition
to make obji'ttions or reciuisitions within a certain time; but he
is not thereby preeludod from objeetin|i,' after tho time that the
Vendor has faileil to show any title '«).

The vendor must convey j)r<)|M'rtv answering,' to the description rropcrtj-

contracted for in estate, tenure, (juantity, an I identity; but may '""""J"''-

impouo ujwn the purchusor tho burden of assumin),' the truth of
facts, and thus limit his ri>,'ht to strict proof of tenure'/). A
contract for sale of land j)resumptively imports an estate in fee

simple ^«), and free from incumbrances ,ar : e.\cej)t s > far as the

purchaser knew of tiio interest of tiie ven lor, or of thii exist, nc.

of incumbrances, i i which case tho contract may be elTeitiial to

puss such interest as the vendor has; and subject to the known
incumbrances, unless ti»«' purchaser has ex]»ressly stipulated

ajjainst them.//). Under a contract for freehold land the pur-
chaser cannot be compelled to take copyhold *); nor under a

contruot for copyhold, to take freehold [aK I'nder a sale of free-

hold the purchaser cannot be compelled to take ieaseh )ld, for

however Ion," if years h). I'nder a sale of leas-hold for

a term of yi j .baser cannot be ompollel to take a sub-

(pi MIM V. , , \> L.J.
Ei. 401; 11 M. .tl: Vliill,p»v.
raliteUiiql, 1S68 . lis L. J. Q. B. 68;
I: R. 4 Q. B. l.W.

V) Siiiilh V. Itohinsoii ;i879), 49 L. .1.

C. -JO; l:t Vh. n. 14S: /> .Vamh nml
Granillr [f:„rf) {l8S:tl, M L. J. C. 81

:

24 Ch. D. II ; Jtf Vox ami .Vcr, (1891)
2 Ch. 100; Snit v. Atrnvez (189,il, 04
L. .1. C. 8'21

: (189,5 2 Ch. (iOli.

()) Re Sniidlmh and Kdninmlmn (189()>.

60 L. J. C. CO : (1891 1 Ch. 99; SrntI
V. Ahuifz lS'ji),G4 L..T.C. 8:;i : (189.i)

2 Ch. 60H; Hf Ilnedklr ami /.i/»/!. (19011,
70 L. J. C. SU ; (1901) J Ch. CtJO.

(») Want V. StallihraHH (187a , 42 L. J.
Ex. 108; L. R. 8 Ex. 175.

[I) nitiiliex/ V. AVnT» (I90(i ,
'') L. J.

C. 4<'4
: (liiOG 2Ch. 17i.

'«; //«yAr« V. /'«i7vi- (18411, 10 L. .7.

Fx. 2!o: 8 M. i- \V. lH; Jhuyr v.
ri„:prr (1842 , 11 L. J. C. 287: -' Haro,
408 : hiinien V. Wood (18C9 , 38 L. J C.
(8:i: li. R. S Eq. 424.

(j-i r,i,/le>/ V. Cui/lnj (18771, 46 L. J.
CS,'.!; .5Ch. D. 887.

(y) fiifo V. Thompton (1882), 9 Q. B.
I>. Iil6: Ur aioa'j ami .Villfr ISSS), ;y>

L. J C. 0.5.'): 2;i Ch. D. 320; /.V/tJi v.

y.V,j,M-s (1885), 29 Ch. n. «»il.

i:' Tiin/nandv. lilwdr» ( 1 S6S) , 37 L. .)

.

C. 830. See I'lirf v. MucauUu (1852
2 Tie G. M. & G. 339.

(n) Aijiri V. Cox (18.52), 16 BeaT. 23.
(h Jlrnrr v. Corp {1804), 9 Ves. SGS.

R R
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P«at IV. tantially uhortor torin than oontraotcd for (c); or a term aubji

to ili'tiTiiiiimtion at option of io«or {d); nor can Uo be corupoll

to tako an unilerk-ase, however small the dillerenoo of term (

unh«H the purcliufcT has notii* in the pttrtioulan of sale or othi

wi»o tbut iin undfrli'tiso only wa» intended [f). Under a oontn

for the sale of land in fee simple in posseasioi' the purchuiwr cam

bo lonipelled to take a reversion in feo expectant upon a la

for 11 life ut u low rent .7). Under u contraet for 8|)ocilir la

dcMerilunl oil of tt certain (|uuiitity. tli • punhuser iit not bound

take un undivided shur.' of tliot (|uautity of the land A)- 1

venilor must convey the entire |»roperty loutructed fur; thus uj:

the wile of jjroperty deserihed l»y referenc<> to 11 coloured porti

of n plan, it is not competent to show by parol evidence kno ' let

of the purchaser throuifh his u>fi nt that the vendor had previou

sold a portion of the jtroperty i): and U|>ou a sale of a wh

with a jetty meessury for t!ie use of the wliurf, the purchasei

not lM)und to take the wharf • ithout the jetty [k). So upon 8

of a house with a yard escential to the enjoyment of the house,

is not bound to accept the house, with a tenancy from yeor to y

only of the yard (/). .\nd upon the sale of a i)ublic-hou8o u

f!oh\<i coneern. the vendor is Itoun I t > have a valid and exist

licence, upon which the purchaser may found an application

a transfer and interim |)rotection f>w). -Mso, the pro|)erty ni

be identilied with that described in the contraet of sale, suhjecl

any londitions restriifive of the identilieation w . as in the (

of u house identilied by the name of the street and the number (

Upon a sale of land as "partly frc^^hobl and partly leaschol

the purchaser is entitleil to the land dcliucd by referenc to

8t>vcral tenures (p). By the contract for sale the vendor l)ecoi

le) KrxkiiiP, L. C, Ilalvi/ v. firaul

(1800), 1:1 Ves. 77 : JMimrth v. Iliiiull

(1S15 , 4 Camp. 141); .V«»'' v. ll'uutleiMH

(ls8,->). HI L. T. t9 ; aa W. K. 3U1.

Ill) ffinlM V. Siiraye (1H7'J), 4S L. ,1.

C. 239 : 10 Ch. D. 736.

{«) lie hfufiin ami Mmten (1888 , 39

Ch. D. 110. See If'nnii!/ v. Scullawl

{r '8), S7 L. J. C. 1016.

) ('a„ibenietl Bil. Svt. v. Jt'ilhuiii/

(1880), 1^ I. J. C. 3(11 ; 13 Ch. I). 7.i4.

iff)
CulHer V. Jtnkint (1831), Young,

29.1.

h) Re Arnold (1880). 14 Ch. D. 279.

('.) Man V. riatt (1900), 69 L. J. C.

3.i7; (1900) 1 Ch. 616.

;* n«i» V. Liim)ifrt (1844), 7 I

.516.

(/) Iiohillv. lliUiliimim (183.i),4 .

K. B. 201 ; 3 A. it K. 3r).'i.

(Ill: Tiuleaater llnuerii Cv. v. If

(1897), 66 L. J. 0. 402; (1897) 1

70.'..

(»i) fhicn- V. llnrlopp (1843), 12 .

C. i'>07 ; 6 Beav. 476 : Xnhull v. chai

(18.-.1), 21 L.J. C. P. .14; 11 C. n.

u) liiith V. MiilUtt (1827), 3 C.

P. ll.'i; ll'hi'.e V. Bradnhair (Wi>\

Jur. 738; Stantim v. TiilUnaH (\fii.

Sm. Jc O. .')29.

( p) iUm-u V. Tay/nr (18n2), 21 L.

525 ; 3 Mac. & G. 713.
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iiiu aubjtiot

» curnpoUed

>f term (e),

lo or otber-

a oontrsot

uflcr cannot

)on a looaa

[Hjcitir land

>t bound ta

I h). The

; thus upon

red portion

kmi ' li'dp^e

I pii'viously

lit' a whurf

lurehiisor is

(I upon sale

10 liousi), lio

ii'or to year

i-li()U8f> uH a

ii'l cxisti. g
lication for

jpcrty must

('. 81ll)j('('t to

ill the euso

number \o)\

Iciisohold
"

ronc' to tho

ilor l)econiP8

IS14), 7 Bcav.

1 (183.i),4 L.J.
iA.

Co. V. WiltnH

; (1897) 1 Ch.

(1843), 1-2 L.J.
holly, f'/iamhrrt

; 11 C. B. yjc.

827), 3 Cnr. &
,httu- (IS.'il), 10

«<:•»««( 1 8.M), I

8n2),21L.J.C.

• truHtcc of thi( proiwrty sold for tho pun iia»er, and inUHt pniH!rv<> Ciu». HI.
tho property, and ix responniblo for auy »ul»<M|uent detorionaiiiii

in the property i^r/j unleiM it uriww from uueideutui or natural
CaUHett if).

The vendor \* preHuniptively Ijomid to eonvfy tht< land »ihl hw ln>um-

from ri'.HervutioaH, ri^fhlB or ineii.-iil.mnci*; u8 rontn, and tithe if
'"'""""

the hind ii» Hohl tithe froo,*i . ri^litH of iuinin^ and taking
niiniruN / ; but an utiexpired Unmv of iiiiimral!* un(h>r which thoy
hllM' Jtll been Wf.rked out bel'i)io the «iih) in no illeumbniuiv ,«).
So witli eanenient^ of any kind, uh ri«:litH of drawing water or <»f

dralMa^e -xr. or ritrlitn of way // , unh'Mit obvious, and the pur-
chawr has ins|)e.|, I ilu- projxuty ... Th.' viiuh.r muHt also K.»tri.tiv

convey fhi' propertx free from any restrietive covenants as ti the
""'••>"'"•

moih' (d" u>r or occupation, which run v\i;ii ihi' laud or alfect it in

C(|uity by nolic </i ,\ jiurihascr cannot in >fenera( object to Notlcol
incumbrances ami lovcnauts alleetinj: the jiroperty 8ohl. of which j'"'"""

he iiail notice at the time of the sah" 7>i. Hut an express stipu-
lation for a Kood tith- covers all (bdVets, whether he had notico or
not < Incumbrances and covenants of the above kind arc
matters of title and not of description, and must bo so taken in
construing the conditions of sale rfi.

U here till' djilercnce or icticjcucy in any of the aiiovi- rcsp cts r. rfoniian.e

bctweci! the projMTty contntcte I for and that lend' red for convev-
ancr is ascertaiimbh' in money and is sliirht i>i value, ami not
cthcrv, is imi>ortant or material to the enjoyment of the property,
or in inducini; the contract, tin- court will enforce the contract with
<ompensMtion in value or ind' iiity ajfainst risk of incumbrances;
us in the case of a slight ih cy in a long term of years, or in

witti ciim-

pt'USUtioQ.

('/; I'lnlUp, V. Siheiter '1872), 4'.' L. .T.

Oi. 2'J.): L. n. 8Cti. 17;i.

((; Viiine V. iliUcr (ISUl). 6 Voh. 349

;

Kmimf V. I'.niM 1881, hn L. J. C.
472: iscii. D. 1.

(.) liiiikH V. liok.hii {Lord) (1818), i
Swatist 222; .Smith v. J'uMfi- (1828), 4
Raw. M)l.

'* t'l'lfi-lun V. .Yiriiihoii M871), 40
L. J. C. 401 ; L. R. U Ch. 43fi ; Bt'lamy
V. lirhnh.i.n 'JH'M , 6(1 L. J. C. 166:
(ISaii 1 Cli. 412.

h) S/um- V. Ilrrrn 1874), 43 L. J. Ex.
i7 ; L. R. 9 Ex. 9i).

(1) Shitrkklon V. .Sutelife (1847), 1 Da
41. iSc 8 6l)il : HtyiKmly. Miilliil,,,, (1S84

,M L. J. C. 492 : 2.5 Cb. D. 3.'i7.

» Ihjk.t V. lilaki ; I838J, 7 .L. J. C. P.
282 ; 4 Biiijf. N. C. 463. See .Uhbiirmr

V. Snirtt (1891), CO L. J. C. 784 ; (1891)
3 Ch. 40.i.

(;) UMjiehi V. HdUHil (1800), 5 Ve«.
.lOS.

(</) Flir/hl V. nai.lh (1834), 4 L. J. C. P.
66; 1 Biiiif. N. I', 370; lie l),iiit t
fuvri, (1888;, i)8 L. J. C. 143 : 40Cli. D.
61)1 ; /.V Eluworth

,f 7Wy f 1889', S8 L J
C. 66.1 : 42 Ch. I). 23:y;e r„r ,(• .V,,,.,

(1891; 2 Ch. 109. See Jlrpuurth v.
I'lfkle^ (1899), 69 L. J. C. 55; (1900)
1 Ch. 108.

CO /«» V. Hoyiia (1885), 29 Oi, D.
6;'

., IcIoY. 77io»(/wu»(188J),9y. B.I).
6:6 : Ht (Umii) and .ViV/.ri 1883), 52 L J.
C. 654 ; 23 Cb 1). 32U.

Ill) Aahbllr; v. Seirrll l\f<9\'i 60 H J
C. 784 ; (1891; 3 Ch. 403,

II R 2
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llii- .iimntit) of Uiul; or in tUi- twif of o »ii«U ijuit rontor titlio

I'ontratts of miI<> fr.-qucntly conuin au cxprt-M .•onditiot *o

effect that any miwli-w-riptioii. niiitak.-, .)r iTror ehall not avoid

•ttlislmt nhali bi! matt.T of coni|H!nitttion; in which cqim' tht- 1

iH nut hv thn comlition, i.iovi.hnl tho punlmmr «.!» «ul)«tunt

what h.-Vontra(ti'<l for; hut if not.h.- in not ln)UniJ to tiik.- ••oni

Nation, iiml inu> rfpuiliiitr tin- punhiw / .
Tli.- cm.litiori

roniprnwition r.'niuinn o|Hiutiv.' uri.'r the fonv.«yunw ia • )nii

nnh-*" rtstrittfl to i-rron* (li»tM)vi>rcil iH-forc icinplption ';/).

contlitioii of mi!n tx|irif»nly .•xiliuUnK uny .oniponHutidn for o

wuH .onntru.Hl uh ui>|>lyinx only to itnmll iiuint.-ntional .-rranj,

not to iHulmluntiul i-rrort* lUw lo (•urt'hiwn<i«« hj .
A e )nilitu.a

viilinK for cimiiii-nmition for niisdi •" i iption tlmn not apply ti

(UHf of ii ili'fwt of title \i).

The printiplo that u vt-nJor is prosuniptivi-ly bouml to nii

good till.' was applicublo to fontru. ts to grant, or to 8««ll and u

a leasts including the lessor's titlo to deniiso (*). But it is

enacted hy the Vendor and l'ureh.iH,.r Act, 1874. k. i, that m

to anv stipidation to the contrary, ' un.l.'r a cMiifract to gra

afwign u term of yearn, whetiier .lerived ..r to U- derived out

freehold <ir leasehold estate, the inlend.4 less.- or assign sha

1,.. ..ntitl.-il fo call for the title to the fre.-hold.' Ami hy th.-

v.yan.-ing Act, IHHI, si. '.\. l-i. under a .(.iitra.t to sell ««r gi

term of years derived .lut of a h'aseh.ild inter.^st in land

int.'nde.ra»»ign or h-ssc.. sliall not hav.' the right to call ff

title to th.' l(>aseh.)ld reversion. '" I'lu! alK.ve enact nieiits pi

purchaser or li-sseo in the »auie i)o8ition as a condition o

against the production r' tith-. hut do n )t prot.-et liirn fron

struct ive notic of tiie title and of th.- contents .)f .l.v.ls /).

|)urciias..r may prov.- tiiat tiie title of tie' l.-.s)r is had m)

in support of'a .leliuit.' ohji-etion to the till.- th.- enaetnien

(,) JA.W/w* V. Ilullrr (1804\, 10 Vi-».

306; lltUi) V. Uraiit IS.Mij, \:t V.-s. 77 :

Vanamnjur v. Stmle (lS:i4), i M. & K.

Tliti; n«M V. l.„>ttlU, (IDOO), G'J 1. .'

C. 390; (I'JOO) 1 Ch. SI 5.

(
/) Re f'uurrttaiij HuIiiii-h ^.(^8!•). ii..

I, J ('. -.:! ; ii Ch. I). 150 ; Jie riirkt't

,md S,nith (,VMl).'^ L.J.C.666; (191)2)

2 Ch. 2.i».

lu] Valmer v. Johmoii (1884), 53 L. J.

a. V 3i.'> ; 13 y. B. n. 3.'>i.

(/,! llJiillrinoir V. If'liillemoie (1808),

CSL. J. <•. 17. 1- T? s »i. liiiS.

(I Itf llruJ'i'i '»'"' •"''«'"•• (1888), 39

Ch. D. 113; Ihlimli'iiii v. Si

i IWII , 70 I,. .1. C. .i-i.'i; 1 1901

98.

;/, SoHln- V. /'iiAc ^1831), :

if. B. 31 ; jB. A; All. U!i2; tli'H

(1,S4J,U L.J. C. P. «6: 4 Mi

410.

(/, I'atmaii V. Ifarland (IS81),

C. 042; 17 Ch. D. 3..3; 7/

Oaktketle (18971. «0 L. J. Q.
(1H971 2 Q. B. 218.

(m) ini(l:l,llv. n'onlfg {\HU),

Q B li^ I' R. 9 Q. B. 51 'i.
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But it is now

!, tiiat Hiili,ii'<t
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rivi'd out of ft
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iiK'iitM put tlu<

dition of salo

liin from coii-

ltM>ils /). Tlio

had m)\ and

iiut-'tiiicnt doos

liniii V. Snithriiln'

.Vi.'i: (UtOl) -i Ch.

e ii«;ii). a L. .1.

U',ii ; Halt V. llf'.ii

•ii>6\ \ Man. &U.

3«r/(IS81),50L. J.

I. 3.>3 : Imrii'i T.

L. J. Q. B.544:

.,//f(ls:4), i:iL. J.

J. B. 51 1.

Pt K»'Ot(MANCK. 01S

not |...ri,u|m ,.r.T|„d.- him fr.,.,, lli,. ,.,di„,„ ^ HKhl to a |.r • lurliou Uiur. III.
Of df...d« » . Hut ail ..N|.it... <• -ndition of n«|,. mav j.rr, „d.. th..
purclmwr from making anv ohj.ttion (o th.- tith-. and hind him
to t«ko th.. h«*.. what.vor th« titlo may U.. ^o). In a .ontrHit iM.<rf
for til.. Kul.> and awtiKumont of an a^rw.m.'nf for .i h-am-. in tho jJuT"abRii... of .xprm. Htipulation. tm-ro ii no implii-d Kuarantrw of
tho h.HMori. tiih.; th.- .iMsiKH... lieinK '•n»itl..d .,i,lv t.. th.. i>fhU
un.h.r th. atfi-..,iii,.nt />); hul it in impii.'! that tho aifr.vm..nt in
vali.l. oth.Twm. ih.-r.. is , nHi.h-rahoii f,.r th.. .onlnut: nn.l
*'"''"• •'"• ">f' ""'"• "lt"'«^l «aH v.M.hihl.. at til.- will .)f a fliir.l
poit>, it wtt« h.-l.l that th.. punlmm-r mi^r|,t „.,Mi.Jiat,. th,.
contra. t r/i.

l*.-rfornmn.-.. nnmt h.- .-ompl.-t.-d at or within thiMim.- ^i,,,,. Tim.ol
lnl.-<l: p..|foriiian.... a.r..i,t, .1 nft..| tV. fm ..jHiat... ii..t in pur-

P*"^'*~™"-

BUHM... of i|„. .onlia.t hut in hatisla.li.m of th.- hri-.iih (r\
)^''"'''';

,'• """"' "'l""t'' "f ^..vral .lays („,• p..ir.,rmai.f... it

IB sulli.i..|ii if th.. p... r.)rman(.i- is ..ompl..|..d IM-I'.m. tli>. .n.! .d' th;.
lost .lay; and «h.-n. th<- iH-rforinan... in to l>e hv ..r In-for., a
coilaiM .lay. it is s„lli,.i,.nt if comph.N.d at anv tim. h,.C„r,. ij, .

ond of th.. pr..,...,|in>f .hu «,. WImt.- i... tin,,- i. iix..| )|„. |au
inipli.., that th.- i...rl'oriiriiiii'.- mu>t hr .o:npl..l..d within n ivas.ni-
ahh- till,., with ivIVi-.m.. to tho iir,unmtan.t>s in.ludin>r th,. UMairi-
of any n.aik.-t I . A .ontraot to many, no tinio l-inij |ix.,|.

18 a .•onfra.l to many within a ivasoimhio tim..; and it is wiid
that •• |».oj)io who auM-.',. to many, not jiaviiif; th.- m.-ans. airr.-o
with th.. impii.-il toiulilion fo wait till th.-v hav,- th,.m:"ti„.
Icpnl Px|n.s,ion of whi.h is, that th.-ir ..iisruifi.m.-i.t is to man v
within a loasonahle tim,- ' n ,

\ hill or note payahlo at a ,oiiiiin dHt,.min h,.p- d atan\ '.^, .

on th.. day on whirh it falls ,liio. inoludiiiif tho .>x' n-on of tiin.
known as days .)f ir'ac,. wh.-n- thoy an- fo ho in.Iu.l.'.l ,n tho .-on.-

K<.siH>Dable

time.

n\ia of

Hu<I notak

674.
")

U. S
T. He

a. &

Ex.:

L. J.

;«) Jnnft r. tViittt (1N90), 43 Ch. D.

SpratI V. Jfffrn, (Wi\) , S L. .1.

K. B. 114; 10 B. tc C. L'49 : I[H,„r
mtlty (1842), IX L. J. C. 7C(); .> I),.

Sm. hid.

) KiHtrra v. TieHton (1N.')G . 1h L J
.'87

; 1 H. & N. 3.57.

Brewer v. Ilroivliami (1882), .)2

C. 136 ; 22 Ch. D. 10*.
Posl, Part IV,, Chap, VI.
Sheppard's Ti)uch. 378.

(() Sitle u( UoodH Act. IS'j.t, B. J!) .•
;

Font V. I'oleworlh (1870), 39 L. J. q! b!
188: X,. R. .5Q. B. .544 ; Putlkthuaite v.
Fr.elnnd (1880), 4!) L. J. Ex. ti30 ; !,

Ap. Ca. ."599; r)e ll'aat v. Ailer (1886),
4(i L. J. P. C. 2.1 : 12 Ap. Ca. 141;
larllitM O.. V. I'attle Mail Co. (1898), B7
L. J. Q. B. 79.5; (1898) A. C. 486.

(«) Bramwell, B., Uatl v. JlrMl
(18.59), 29 L. J. Q. B. 47 ; E. B. * K.
76.5.

s
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Sale of

goods.

M

ri '

putation of time. The bolder amy also d.'iimud payniciit at uuy

time on that day within business houre. and if then rofusi d may

treat the bill as dishonoured and give notice of dishonour to

prior parties; but after such refusal the acceptor may tendci

payment within the day and thereby avoid the dishonour and

notice {x). A bill or note not expressing any time for payment

or expressing to be payable on demand, is considered as duo anc

payable by the acceptor or maker from the time of isMie with-

out demand; but it is nor considered as overdue until a dcmanc

and refusal; and interc-t does not accrue, unless expi-essly stipu

lated, until demand made {y) . A bill or note payable at a certaii

time after demand is not due and payable until a demand mad(

and the time elapsed; but payment of interest is evidence o:

demand having been made and of the bill being overdue, unles

the interest is expressh payable during the currency of the bill (z)

A bill of exchange which is exprcss.>d to be payable at a iixe<

period after date, and which is issued undated, is construed as i

dated on the day of issue; and any holder may insert theroii

the true date of issue, and the bill is j.ayable aceonlingly (« .

A contract for the sale and delivery of goods on a CL-rtain da;

or within certain days is performed by a deliv.ry completed Infor

the end of the day or of the last of the days appointed; or by

tender of delivery, howev or late, provided time is left to complet

the doliverv and a-cejitance before the end of that day; but th

buyer would not be bound to attend at the place of delivery fo

accepting the goods beyond a reasonable hour according to th

usual course of business (/> . Under a contract for delivery •'

i

all Deeember," the seller was held lo have th<! whole month fc

deliverv: and as there was no breach until the last day of th

month, the damages were imasured by the value of the goods c

that day (c). A contract not fixing any time for delivery impli(

that the delivery must be made within a reasonable time, depone

(x) Bills of Exchanue Act, 1882, 88. 14,

45.47,48; Lrflhn-- .WiW. (1791}, 4T. R.

170 ; Aj- p. Moline (1812), 19 Ves. 216 ;

Bitif V. -Illeli/ (18)3), 2 L. J. K. B. 105;

4 B. & Ad. 624. See Kenrndy v. Thnimf

(1894), 6:1 L. J. Q. B. 7G1 ; (1894) 2

Q B. 759.

iy) Bills of Exchange Act, 1882,88.10,

36; Brook) v. Mitchell [\M\), 11 L. J.

Ex. 51 : 9 M. & W. 15 : AMimi v. Com-
K-rll (18fiS\ :n L. J. Q. B. 201 : L. B. 3

Q. B. 573 ; Re George (1890), 59 L. J. I

709 ; 44 Ch. D. 627.

(: Bills of Exchange Act, 1882, s. .'i!

Re Rutherford (1880), 49 L. J. C. 65.

14 Ch. D. 087.

(a) Bills of Exchange Act, 1882.8. 1;

Gikf V. Rouriie (1817), 6 M. & S. 73.

(«) Sale of Goods Act, 1893, s. 29 (1

(4) ; Startup V. Macdonal<t{lM3). 12 L.

Ex 477: 6 Man. & O. 593.

(r) Leigh v. Patermi (1818), 8 Taui
.'>40.
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ing on the place and the condition in whicli the goods aiv, or are Okaf. HI.
reprascnted to bo ^d). IJciivery is not impliedly deterr.'d merely
by reason that payment is expressly deferred (o a future time, but
the sale is then presumptively for delivery within u reasonable
time on credit p , IJul under such a contract evidence was ad-
mitted of a usav'e of trade that delivery could not be ch.imed befon.'
the time of payment J . A contract of sale not mentioning
any timt of payment would be presumptively for payment in
reaUx money uj)on delivery, but this presumption may Ix; re-
butted by the terms of the contract, under which the seUer may
be entitled to |)ayment before delivery or k-fore ujjpropriation
of the (,'oods^^). And a sale of jroods -fo be delivered and
paid for in fourtec^n days ' was construed to import that the
delivery and j)ayment were to be concurrent acts within the
fourteen days (A .

In contracts tixin- a time for delivering an nbstract, makin- a Saleof Und.
title, and the other step> in the performance of a sale of land, the
courts of common law ret,uirod strict a.lherence !o the eontiact;
and if the vendor was i,„i ready ami willinj; to perform Ui< part
at the times appointed he wa- liable to an net ion; nor eotild he
afterwards maintain an nction airaiiisl the purclmser. upon his
beeominfr able to make a title and convey the land after the tim.'
appointed li

. Hut the Court of Chaneerv in administeriiifr the Time not of

remedy of spe.ilic performance acle.l upon the prineiple that in S°r^t°*
the sale and jmrchase of land -lime is not of the ess.Mic' of the
contract': and if theiv was no other objection than lapse of
the apj)ointed lime, the court directed an iii(|uiry into the title,

and granted si)ecilic j)erformance if the vendor could show a title
upon such in(|uiry. unless from the nature of tli.' property or other
circumstances it would have been iiie.piih,!,],. to do m, /,•

. The
right of the mortgagee of land to re.I.em after the day lixed by
the proviso for redernption has been referi-ed to this princij)le (I);

(rf) Sale of Goods Act, 1893. s. 29 2)-
/;«i» V. ThompmH (18.!8), 7 L. J. E\
18.5 ; 3 M. & W. u:k

{<) Spardili V. llnieekr ;1850), 19 L. J.
C. P. 2!)3: 10 C. B. 212; Stamtony.
»'«orf (18.il). IfiQ. B. 038.

(/) Field V. Lelean flsei'i, 30 L. .T.

Ex. IGS; 6H. &N. 617.

(y) Siile of Good^ Act, 1893. ss. 28.
49 ; Ford v. Yatt$ (1841), 10 L. J. C. P.
117; 2 Man. & G. .149 ; n^orkman. Clark
i Co., JJd, V. Llo'id Brazilftio ri90SK
77 L. J. K. B. 953; (1908) 1 K. B. 968;

(h) d'^tt V. Ro" (IS.W), 2.5 L. J. C. P
61 ; 17 C. B. 229. See KW/f v. Home
(1877), 40 L. J. Q. B. .534 ; 2 Q. B. D.
3.5.5.

- irUdf V. Fort (1812), 4 Taunt. 3,34 •

SoUe V. Kdicnrde^ (18771, .5 Ch. D. 378
[k) Si'tnn V. Sladr (1802;, 7 Ves. 265;

2 AVli. & T. L. C. 47.5 ; Parkin v. Thorold
(18,52). 22 L. J. C. 170; 16 Beav. .59-
RuhertH v. Jfrry 1853), 22 L. J. C. 398
3 De G. M. & G. 284.

(/) EMon, L.C., S'tm v. Slad.- ;1802l.
7 Vex. 26.5 : 2 Wh. & T. L. C. 47.5.
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Time made
essential by
agieement.

Tiuie

impliedly
essential.

DI8CHAK0E OF CONTRACTS.

l)ul having regard to the prattico of courts of (xiuity to rc-open

for«>lo8uri> (»i), it Boems «af(>r to rost this right upon rolicf

granted in cases of forfeiture (»). And it is now enacted by

the Judicature Act, 1873, s. 25(7), that "stipulations in con-

tracts a« to time or otherwise, which would not befon> the passing

of this Act have been doomed to be or to have bt^onie of the

essence of such contracts in u court of eiiuity, shall receive in

all courts the Banie construction and etlect as tiioy would have

heretofore received in equity"' (o).

But. time may be made (^ssential by express agiwuient of the

parties; or impliedly by the nature of the property or the cir-

cumstances of the case (/;, . The condition that the vendor shall

deliver an abstract of title within a certain time is presumptively

not of the essence of the contract (q). And the purchaser is

taken to waive any objwtion to delay in delivering the abstract,

if he accepts it when delivered (r,. The condition that all ob-

jections and requisitions to the title shall be- sent within a tixed

tune from the delivery of the abstract makes the time of the

es.-<ence of the contract (s). But it is waived or extended by

delay of the vendor in delivering the abstract (T: or by deliver-

ing an incomplete abstract t^«': or by accepting the objdiiow

and requisitions sent in after the timi> (a;). An express pro-

vision for the payment of interest on the purchase-money until

completion is construed as showing an intention not to considei

the time essential;'//). A condition for d< livery of possessior

on a certain day is not considered essential unless special circum-

stances render the possession material (-). The nature of th(

[m) raiiipbill V. /lolvliiiiil (IS'T., 47

L. J. C. 145; 7Ch. I). 166.

{»} I'eachij \. Nmmri'it Dull) (1721),

1 Stra. 4*7: Slnmnn v. H'altf (I7S4).

1 Bro. C. C. 418 : 2 Wli. & T. L C. 250.

'(.) Si* .V.-Afr V. K/iraiY/«(1877),5Ch.

D.378 : I'ntriekv. .Wi/«»r (1877). 4) L. J.

C. V. 537 : Ueuler v. Sala (187'J), 48 L J.

C. p. 492 : 4 C. P. D. 239.
' p) Cairns, I.. C, Tilleii v. Tliomm

(1867), L. R. 3Ch. 67: .\nknv. Ktlmnrrij

{Lord: (1847), 1 De G. & Sm. 414.

(q) Jtobfilr V. lleny 1853), 22 L J. C.

398 ; 3 De G. M. & iS. 284.

(r) S>Km V. SMe (1802). 7 Ves. 265;
2 Wh. & T. L. C. 475; Uipuell v.

Knight (18.35). 4 L. J. Ex. Eq. 52: 1

Y. i-0. Ex. 401.

(.) (hUm V. Pike 1865 , 3« L. J. C.

62(1: Unsiiihrrq \. Cook ISSll. 51 L. .T

Q. B. 170: 8Q. B. D. 162.

(^: Vppn'tim V. Sickoimn fl871}, L. R
6 Oh. 436.

(m) llhi-kloir V. /..(«» (1842~, 2 Hare
40; OtkiUn v. I'ike (1865 . 34 L. .T. C
620 ; ir,iiil V. SlniiilmiKH (1873), 42 L. J
Ex. 108 : L. R. 8 Ex. 175.

(j-) r-H«.«v. r/crfry 18421 13Sim.206
aflirmi'd (1844). 1 Coll. 223. n.

I>,] ll'fhh V. Ifui/hii (1870). 39 L. J. €
606 : L. n. 10 Eq. 281 ; rutriekv. Milne

(1877). 46 I.. .1. C. P. 5:i7 ; 2 C. P. D
342 : ll'ilfeii v. Rutnell 1888), 87 L. J. C
425 ; 38 Ch. D. 334.

Iz) noehm v. W'oorf (1820), 1 J. & W
419. S<-e Tillei/ V. 7»o«w» M867), L. R
3Ch. 61.
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property sold may iniplicillv iiiukc fiiiic essential: as leasehold Chap. III.

properly hold for a short term whieh is running out pending

completion of the sale («;; a l)uilding agreement which is subject

to forfeiture if the buildin!,' is not completed by a certain day (h);

a lease for live-i ;f ; a covenant for th<' renewal of u lcas<' before

the expiration of the term frf;; land to b' taken at a valuation

price, f ; contruets giving an option to purchase (/); life an-

nuities j(/; reversionary interests ft: patent rights (/;; and
other subj"cts of fluctuating value (A:). So with j)roperty sold

for immediate use in manufacture or trade: as a public houso

sold as a going concern [I' : and property sold for immediate
residence (,w\ But the court cannot consider the intention of

the puriJiaser as to the use of the property, unless it is expi-essed

in the contract, or known to the vendor (n).

Where the condition of time was not originally essential, and nmemide
where such condition lias been waived, time may afterwards be

"^"^ '

made (Essential, as regards the claim to specific porformiincc, by
either party requiring completion within a fixed time and giving

notice to that cttcet (o . The notice must give a reasonable time
for completion with referenei- to the circumstances (p;?; and it

is said that "such a notice ought to fix the longest time that

could be ro^asonahly required for the performance of the acts

which remain to he done' 'q). U it is intended to rescind the

contract for any further delay, it must be unequivocally so (ex-

pressed in the notice >'
: and the notice may l)e waived by con-

notibv.

(«, y/«./«TOV. TtiH/jle tStJl ,30L..T.('.
2o\ : 29 IVav. .);i6.

(* llarrliiii \\ M.miiiiirr 1S74', 4:i

L. J. C. ^^«l.

(() H'hefin- V. // H,lrn:- ( 1 8 1 I \ 2 Do«-.
359.

(</; Xlchiihoi, V. Smith -1882 . I'l

L. .I.e. 191 : 22 Ch. D. 640. S«.c Cn-lr,-

V. Ell) (Hull,) (IS.ii), 4 L J. C l:i2;

"Sim. 211.

M .V.wv. M.int 1821). Mrdd. 2P.

If) llaHFlmih Urd. v. .Wf/.f.ii 1804!,
.?4 L. .1. C. 227 : 2 Dr. i Sm. 278.

:y) tl'il/,,/ V. r„/t/^ 182:5), T. & R. 78.

St* Piili/iardv. Oni/ 18>0i, I .T. & W.
396.

(A) Xrunian v. Hoi/m (1793). 4 Bro.
C. C. :m\; lent v. Sti^doii (18981, CS
L. J. C. 19 ; fl899) 1 Ch. .5. Sec J!ohe,t-

ton V. .S*f(Von aS-iO). 19 L. J. C. .561 ;

13 Beav. 91.

(i) Pai/)K V. flnnwc (1843), LI L.J. C.
227.

(*) Ihlorfl V. RothwHld (1824). 2 L. J.

0. S. (,'. 12.-. ; 1 Sim. A: S. ,>90 ; Mac
'n,df V. H'nLs 18.-.f.\ >? Beav. .'.33.

'/ Cu^hUv. 7i//{iHH,), 1 Ruck. 376;
lou/rsv. dale (1871), L. R. 7 Ch. 12;
41 L. .T. C 14. Seo Fnrnhnm Brftvfru
>n. V. //mil (l89:i). 68 L. T. 440.

{ill Tilli'ij V. T/iomm (I8i!:), L. R. :!

Cli. 111. .See JFeM v. Hug/ie„ (1870), 39
I.. J. C. 60(1 : L. R. 10 li.|. 281.

(ill Iluehm V. Hwrf (1820',, 1 J. & W.
422; \i,keii v. Kilmomi l.orit) (1847)
1 DoC. i- Sm. 441.

o) /lni>i,H V. lamb (1846), 1,5 L. .1. C.
218; 9 Beav. .i02 : Parkin v. Tliorotd
IS.VJ . 22 L. .r. C 170; I« Beav. i>9.

(/)i (irein V. Sri-in (1S79), 49 L. J. C.
10(J ; 13 Ch. D. ,589 ; Comptun v. Ilaglru
(1S91), 01 h .1. C. 113; (I892i 1 Ch.
31.1.

('/) Fry, J., Ciauford v. Toognod
1879), 49 L. J. C. 108; 13 Ch. D.
158.

(>) Reano'.dt v. Xelxon ?1.S2IV 8 Madd
18.

' '
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Krttniion of
timt.

Conatruotion
of terms
relating to

time.

OI8CHABOE OF CONTBACTS.

tinuing the transaction after the time therein fixed («). —Where
time is of the essence of the contract an extension by request or

agreement only substitutes tlie extended time for the time origi-

nally HxfKl without further waiving tiie condition (/;. And the
time is extended in fact by continuation of negotiations for com-
pletion (m); provided the negotiation is continued bond fide and
not merely for the purpose of gaining time, as in the east; of a
purehaser who is not prepared with the purchase-money (a;). A
continued possession under an agreement for a lease is presump-
tively referable to the agiwment only, and tlierefore waives any
delay in completing the agreement during the continuance of the
lernny). After negotiations have ceased, or after one of the
partit* has refused completion, any further delay may disentitle

II claimant to specilic performance, ulthougii not amounting to

abandonment of tlie contract (2).

The terms "forthwith," "directly," and the like, are con-
strued to mean as soon as practically possible; admitting of such
reasonable tim(! as may be requii'ed for tlie performance, Imving
regard to the circumstanci-s (aj. A covenant to insure a life
" forthwith " is satisfied by insuring within the reasonable time
required for elViKjting the insurance />;. A covenant in a com-
position deed to deliver bills to the creditors " fortiiwith ' re-

quires a reasonable time for ascertaining the amount due to each
creditor for which the bills are to bo drawn (,c.. In a contract
for the j)erformance of certain acts ' forthwith," with a condition
that mutual bonds should l)e given witliin ten days to secure tli©

j)erformancc, it was iu'ld that giving the bonds was a condition

precedent to charging any liability (of). A condition for the
repayment of money advanced " immefliatcly on demand," or
upon notice given, cannot be put in force without allowing the

(», King v. Il'ilioii (184.1,, Beiiv.
124.

(t) Btttelay v. Mesunger (1874 . 4a
L. J. C. 449.

(«) IFooil V. Itnwit (1812!, 19 Vcs.
220 ; Vehh v. Hmihi-H (1870). 39 L. J. C.
606 ; L. R. 10 K<i. 281 ; lirimer v.
Moore (1904), 73 L. J. 0. 377; (1904)
1 Ch. 30,'i.

(4-) Gee V. Pearse (1848,, 2 De O. & Sm.
325.

(y) Sharp V. Milligan 1856 . 22 Beav.
606 ; Shephenrd v. Walker (187,5). 44
L. J. C. 648 : L. R. 20 Eq. 659. Sec
Milh V. Hauwood (ia77i, « Ch D
1 96.

(:) Soiithromb v. Kretrr (Up.) '1847),
10 L. J. C. 378: 6 Hare, 213; .V<;.V«rra«
V. Spieer (1868), 37 L. .T. C. ,505 ; L. R.
5 Eq. 627 ; Cornuall v. llemon (1900),
69 L. J. C. 381 ; (1900) 2 Ch. 298.

(fl) Ttunean v. Tophnm 0849), 18 L. J.
C. 1>. 310 : 8 C. B. 22.5 ; fitmrnton r.
n'oTMHisai), iBQ. B. 6:i8.

(») nyde V. Wafts (1843), 13 L..T. Ex.
41 ; 12 M. & W. 2.54.

(e) F.J p. Sulliran (1866), 36 L. J.
Bk. 1.

(d) Rohertt v. lirelt (1865), 34 L. J.
C. P. 211; li H. T,. C. .3.37.
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debtor a reasonable time after demand or notice to get the monyy, Ch*p. III.

and to find the creditor or sonii- one authori'<oil to roivive it(c).

A contraet bv a nianufacluror to oxeeute an order for goods "a>

Boon as po.'iKible" nican»> as soon as hi' reasouultly uun, having

regard to tlie capacity of h'u works and to orders already on

hand, but without regard to (h'fccts in tlie works; and ho is not

bound to supply the goods from other works;/,.

In the comi)Ufalion of a given time 'from" or "after ' a t"oinput»tion

. • . , X 1 1 1 . , of time
certain act or event, tlie day ot the act or event is presumptively "from

to be excluded, and the last day of the given time ineliuli'd (r/" .

"*"*'

A lease for a term of years from a certain day |)resuinptivel\

o.\clude^ that day, and includes the corresponding day in the las!

year of the t'rm (A); and a term of years or months " from the

death" of a person is exclusive of thn day of the death (j).

"Where a bill is payable at a fixed period afterdate, after sight.

or after the happening of a specified event, the time of payment is

determined by excluding the day from whieh the time is to begin

to run and by including the day of payment" (fr). U[)on a sale

of goods to be paid for in a month, the time is eomputeil exclusive

of the day of 8alo(Z).- -A notice required as a condition preee- Time of

dent to any right or claim, as a aiorith's notice of action, or a
""''*

week's notice to quit is enmputed exelusively of the day of the

notice (w): and a notice to be giviMi "'within" a certain lime
after an event is presumptively exclusive of the day of the

event (w). .\ j)olicy of insurance on a ship during a voyage to Uurationof

certain ])ort8 " and during thirty days sla\ in her last port of (lis-
"""™'"*-

charge" is construed to mean thirt\ days exclusive of the day of

arrival in port (o). Anl a j)oliey of insurance agaiisst accidents

"for twelve calendar months from tlie "Jltli November," was held

(<•) Toim V. Jl'ilmn (ISu:! . 32 L. .1.

Q. B. 382 : 4 B. & S. 4.'),')
; ,Vcore v.

Shelfri) (18S3i, .'.2 L. J. I". ('. ;i.i :
«

Ap. Ca. 283.

(/) Altiroodv. /,Wrv(I8.)5i.26L. .T.

C. p. 73: 1 C. B. N. 8. 110: Jliidnut.r

Enffi) ecriiig Co. v. Mellaflie {1S78 , I

Q. B. D. G70.

(yl /tiibiiisoii V. ]\'ad(liiigtOH fI849), 18
ii. J. Q. B. 250 : 13 Q. B. 75:t ; S. Staffs.

Tram. v. Sieknut Atice. (1890 , (iO L. .1.

Q. B. 47: (1891 1 Q. B. 102. See A..

p. JTmliirl 189.)), C4 L. J. Q. B. 601

:

(1895 2 Q. B 264.

(A) AMarni v. rMttev (1839), 8 L. J.

Q. B. Ifil
; 9 A. &K. 87!),

(i) letter v. Garland '1808), 15 Ves.

257 : iVoisf V. L:iind,i,{\Hll), lOL. .I.C.
161. 11 Sim. 4:t4.

;i) Bills nf ExchinKO At't, 1FS2, s. 14.
See ««(<•, p. (il:|.

{/ ;r,Wv. Fiiiriiiiine, (18;i8), 7 L.J.
Ex. UO; -.i M. & W. 473.

(m) Fniman v. Itmd (1863), .32 L.J.
M. C. 23ii

; 4 B. & S. 174 : SidihntUm
V. lhll„wl\\>iW:, «4 L. J. Q. B. 200;
(1895) 1 Q B. 378.

in Hmiehfr v. linilholnmew (1891),
fil L. J. M. V. 101 ; (1892) I Q. B.
ICl.

(n) Merenr.tih Marine InHf. v. Tither-
inqtoH (1864, 34 L.J. Q. B. II 5
B. i- Si. 7<!5.
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Pa«t IV.

Meaning of

"»t,"
" on," Ac.

n

to ap|>l3 to ail acriilont which happfiit'd on the 'i4t\x Novemboi-

I'ol lowing (p).

Thi' words "at," "on," "upon," 'until," a (scrtain timi- or

uvent, or like tetnm used in relation to tinic, may moan hefore, or

simuUaneoiiitf!/ with, r aftrr the act or ovent, according to the

roasonahlc construction of the context g). A policy of insurance

for six months 'from 14th Fehruary until 14tli Auj^ust" uiis

construed as inclusive of 14th August, on wiiicli dtiy a lire iiap-

peni^ for which the insurers were held liable r). Tnder ii hill

of ladinj; making the freight ptiyahle "on rigiit ih'livery of tiio

cargo," the delivery of the cargo and payment of freight are

concurrent acts, reijuiring a concurrent readiness to perform

theni's). A term or period of time commencing "on " a given

day presumptively includes that day; and if terminating "on"
the day, excludes it; and if terminating " with ' the day, includes

it i /, . A contract of service commencing from a stated day is

presumptively exclusive of the day; and a service commencing on

a day is inclusive of it; but the construction may be made to eon-

forni with the apjjarent intention of t!ie parties iij.

DcihIs and all other instruments, as bills of exciiange. agree-

ments, and letti IS, are pre-iumod to iia\<' Im'cmi executed or signed

and issued at the time they bear dati! (j;}; but the time of execu-

tion or signature, being an extrinsic £act, may be alleged and

proved according to the fact //); and the instrument may bo con-

strued and operate according to the contents, witii reference to the

Referenroto time of execution and not of the date ,*;. Where reference is

"**• made in a deed to the date, it presumptively means the date on the

deed and not the time of delivery; hut if the deed bears no date,

or a void or impossible date, as the •"JOth February, it may bo

construed to u'can the time of deliverv in order to give effect

Dateuf
fautrument,

(jt) S. Sliiffi, Train, v. Sir! •»» .(»«fi'.

(1890). JO L. J. Q. B. 47 ; (ISili 1

Q. B. 402.

(7) iVi- («)•. Itffl. V. Arkuriijht |184H),

18 L J. Q. B. si) : 12 Q. B. 970 : Ihiek-

houi,- V. M< //or {\Hti9), 28 L. J. Ex. 141 ;

4 H. & N. 116.

(/•) Isaac' V. Il'i/al Inner. ilS70). L*»

L. J. Ex. 189 ; L.R. .I Ex. 29G.

(«) I'uyHUr V. James (1867), L. R. 2

C. P. 348; affirmca (1868), 18 L. T.
449 : lb W. R. 768.

(<) Grove, J., Camp/iellv. Strangeu-avi

(1877), 47 L. .T. M. C. 6; 3 C. P. B.
105; Sidebotliam v. Uol/and 1894), 64

L. .1. Q. B. 200: ISii.7) 1 Q B. :i7S.

(«) U'itkiiMH V. Oaslnn (1846), Ih

L. J. Q. B. .(39 ; 9 Q. B. 137.

(r) Sine/air v. //ai/ya/fy (1838), 7 L. J.
Ex. 30-5 ; 4 M. & W. 312 ; AmIersoH v.

Union (1840), '.) L. .1. C. P. 194;
6 Biug. N. C. 296 ; IMez v. fi/osHop

(1848), 2 Ex. 191 ; Bills of Exchange
Alt, 1882, ss. 12, 13.

iy IIu/l V. fazetmrr (1804), 4 Ea«t,

477 ; NIee/e v. Marl llH'i.i), 4 B. & C.
272.

;) Jayne V. ll'iflifs (18.54), 24 L. J.

Ex. ll.i: 10 Ex. 430.
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to till- (Icc.l (»j. A lounc for ti term of yours to i- iiiiiiiciKf "on " 0«a». III.

or " from " u iiiimi'il (lute is coiiijiutt'd cxtlusively of that day h).
~ "

Hut u Ipusi' for II trrm to coinineiuc " from the dav of tlic date,''

rxiH iitiil under a itowcr to )it uiit I t.'U.s('-i III |>os.>M's.'tioii am I not

rcvi'iBioii. wu-i coiiKtruid iis iiicludiiijr tlii' day of ll. date

oitli'i 1(1 cITcctuat )' till* lilt 'iitioii of irraiilii \vlease 111 jio^ses-

sioii (•
. A letitsi' exprcMNed to eoiiiiiieiiee on tile '^.ith Mareli next

after the date. Imt nxeeuted in faet after that •.*")t!i March, was
hehl a ffood h'ase in possession, heeauso it took ell'eet from tlie

execution I f/j. A h'asp for a term to comiiience "frini hi-inv-

'' ith or "from tiie makinjr liereof,' or nithout exjiresslx lixinjf

the commencement, is computed from tlie delivery and not from
the date, and including the whole day of delivery as part of tho
term; hut a lease "from the day of makiiij,' tliereof ' or "from
tho day of delivery, ' is exclusive of that day (e). A leuso datod
25th March. Lady-day, for a term "from La«ly-day now last,

past,' and executed after the dati'. was construed to create a term
coiiimeiiciiiff from the Lady-day next hefore the execution, that is,

from the date of the lease, and not from tho liiwly-dav next iM'foro

tiiat date (/,

.

Fractions of a day are not in j^eneral coiisiilered in law, unless Day.
it becomes nocoasary to determine which of two events ha|)peiu!<l

first .7'. Where two deeds concerning the same matter are dated
the same day. they take priority ac,"f)rdiii!» to tho time of execu-
tion; subject to the intention a.)pc;iring as to tlio order of opera-
tion, as in the case of d(."l)entures of m company, sealed and
numbered consi-cutiveiy. which were held to take elTect pari pimit
as one chargisand not in the order of ;•. cution Ji). In tiie case
of a charter-party, the meaninir of tlie parlies must be ascertained
from thecontexl. and tiie word "day " or "days" may. ace irdinjr

to the circumstances, include fractions of n day or mean workiiio-
dav>. or runiiini.' days, an! tli(>n-f.in. e\clu(ii' or include .Sun'-

;«) .Vi/.'.« V. ll\ir,ite (182'i , 4

O. S. K. B. hi: 4 15. i C. uos.
'*) Sec .^elJanil v. I.iithi) (IS,

L. J. Q. n. Itil; 9 A. i E! STli;

bothain v. JIt.lhiul (It-'JI . 1)4 L. J
200; (i,sy;>, 1 y. n. .jts.

(r, J'iit//i V. ItfUi ijiiik, (177
Cowp. 714.

(rf) J>oe V. Vnij (1809), in East,
(i) Co. Lit. 4C b: CIdiili.ii'g case

5 Co. 1. SpH Tkif V. fltti'i'tfiffi

8L. J.y. B. 117; 'J A. & E. 044

L. J.

v.i\ s

S„lr-

Q. n.

4>7.

loSO},

isa'.i'.

_:./) f^iet/f V. .Vait :ks2.'.», 4 B. i- c.
272.

ll/) Ciim/jhfll V. Straiigrwiifii (IS77)
47 L. J. M. C. 6; ,j f. P. D. Ki.i."
CliiiUy. lti;„i:,„i,jli (I8S1 ;. .'ioL. ,} Q b'
Ii7.s

: H (i. It. J). (!:i ; y„/„., „«,/,• It./. Sor
V. Ki.iyht !lSS)2, (;2 L, .1. y. It. .^io-

{1SK2; A. C. 2!i,S : /.>,,. ll„il,irk :i89,7),
64 L. J. y. 1!. (i'J4 ; ;i89o; 2 Q. U. 2(34.

(/i) (iait>.idiv.Sill.:'lui,e I'oiil Co. 'ISS''

"

41 L. .1. r. S2S
; '2\ Hi. D. 702.
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Month.

Year.

DISCHARGE Ok' CONTKAC I'S.

days (i). Deapatch monuy ug 'iwd in charter-party at to much an

hour of time aaviil in loading and unloading in computed on the

whole time saved, and nut on wor >g hours only {k). Bills of

exchange falling duo on Sunday, Chriotmas-day, and Good Friday

become due and payable on the preooding business day; bill*:

falling due on a bank holiday under the Dank HolidayH Act, 1871,

art duo and payable on the succeeding bu8in"3S day [I). The term
" iiiunth," at commcm law means a lunar month, unless the context

shows tiiat it wus intended to moan a calendar month; in tlii> euso

of moreuntile instruments, " month ' also means lunar month,

unloHs tJK're be a U8ii<!;e in ii particular trade, business, or place, or

context, by which tiit> woitl iiiciins eiileiidur month, in wliich event

it is construed us litivin>; tiiut secondary nieiinin<; w/i. "Six

months' notice" to determine u teniinev by agreement iin'ind fiii'ie

menus six lunar months (»). But the halt'-year's notic; impliedly

re(|uired to determine a tenancy from year to year means a cus-

lomarv half-year measured by the usual (juurter days />;. The

term " twelve-month ' ineludes u whole year />). A leusn by <1imm1

or writing: to commence at Michaelmas or Martinmus means New
Michaelmas or New Martinmas under the Act of Parliament altor-

in<jr tlii> style; ami extrinsic eviilen'';' of intention is not admis-

sible (71. But under a parol loose commoneinp; from Lady-day,

evidence of the custom of the country was adniilled 1 > sliow that

old Lady-day was intende<l r>. So in a parol theatric il contract

the word year was c.iustrued in referoneo to a custom t ) mean tlio

time dui'inir which tlio theatre was open for porfornuinc's (»].—
A covenant to pay a sum of money with interest '"on the 2J)tli day

of Fel)ruary now next ensuins.' " was constriuHl literally to r't'er

to the next 'iilth ilay of February, and not to tlio next February,

(i) C'umiiiereidI S. S. Co. v. IkuHoii
(187S,, 44 L. J. Q. B. -JIO; L. R. 10

Q. B. 34(i; Tlir Au(v IS'J.V, 04 L. J.

r. 49; 'lS!i;i) P. AB ;' YeoHiaii y. Jtn/rm

{X'HHj, 7:i L. J. K. B. '.^4
;

(I'.I04) 2

K. B. fiii; Jlouldir v. tl'iir !l<JO.i>, 74
L. J. K. B. 729; ;190o) 2 K. B. •je7.

t-eo y'tlmin df- So»i* V. Xrf>on l.'tur (1907\
77 h. J. K. B. 4.')fi ; (I'JOSj A. T. lOS.

ik) Liiimi V. Ilullu-aij (1S7S;, 47 L. J.

Q. B. :A-1: -a Q. B. 1). 41)7.

ij) Billsof KxchangeAct, 1882,s». 14,

y2.

(m) SimpsuH V. Miirvition fl847), 17

L. J. Q. B. 81 ; II y.B. 2:i :'/;)««.i V.

Mi.f.fe (10113), 7:i L. J. C. 377; ;1UU4;

1 Ch. 305.

(ii) Jliigrit V. KiiiijuloH-upeii-Unll Dock
(I8ti5 , 34 L. J. C. IGo. Sn! Ilitrhio v.

Tra! 188.i;, S4 L. J. Q. B. 504; 15

Ii. B. I). 501.

(", Mf.riim, V. limits (1878), 3 C. P. D.
2()0. S<e StiMiothum v. Jlo//aiiif iH9V,
64 L. J. (i. B. 200; (1895) 1 Q. B.
378.

(/<) )„te!ihi/s tme (1(107), fi Co. 62 a.

q\ lh,e V. I.ta (1809), 11 E.»f, 312;
Smtlh V. H'lillvii (1832), 1 L. J. C. P. 8.5 ;

8 Biiig. 235.

(;) liof V. /;<•»«,« (1821), 4 B. & Aid.
.WS: IhHH V. lltpkimoH (1823), 3 D. &
R. 507.

Ex
«) (iiaid V. Maddox (1840), IC L. J.

;. 227 ; 15 M. i- W. 737.
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which wa« not iu a loup >.«r(0. Bills of .-xilmngu drawn at Cm*,, hi.
ono month on tho 28th or any following dav in January bucomo

~
due. excluding the days of grace, on 28th February, or in leap
year on tho 2!)th(M).

Lndur a contract to puy iuoiii.> at u uortuin iiluto, if an ..xnet, l'lH.e..f

tunc IS lixcil, th- debtor uiu»t tender at llml plueo and titiie; and 1*1!!!!!™'

the creditor imiHt attend there and llieu to receive the money . If w'n'ent of

a day or other period of time ia allowwl, tho debtor has until the
"""'"^

last convenient time of tho day or period lor payment at the place
apiiointcd; and the creditor is not ru(,uircd to Imj thoro t(j receive
the money until that time; but if the parties meet at the place at
any time during the day tho debtor may tlien make a tender x).
If no time is tixed and the debtor may pay at any limi' during his
life at a certain place, he must give reasonable notice of the time of
payment, and the creditor must then attend at the |)lac' lo nneivc
it (ij). Where two places are named for payment or performance
the choice lies presumptively with the creditor or promise.-, who
must give notice of the i)lace as a condition of charging the debtor
or promisor as being in default (jj.

If no certain place is appointed, tiie debtor is bound t • find the Wi„reno
creditor and tender him the jnon..y, provided be i. within the l.'Snu^.
realm; but if u (crtuin piae.' is appointed it is ili|. duty of tlie

creditor to attenil at tii.> place named to i,.,vivc pnvui.iil a This
rub' applies in the ease of a mortgage debt; or a bond eonditioned
for the payment of money; or a omposition with creditors upon
the terms of tlie debtor giving promissory notes for the amount
of composition to raeh creditor ^Z). If tlie invliior bv going
abroad previ-nts iiayment or tender being made the drbinr is
excused ^;r;. I5ut the same rule does not aiiply to foreign eon-
tracts; and if the contract is for payment abroad, tho absence

chapman v. Beic/nim 1S4> !•>

. Q. B. 42 : 3 Q. B. -:i3.

I VeuUMD, J. ,Mii/otli v.tWti// ISTtl,
i. J. M. V. 80; 4 C. r. D. 236;
if E.Tiliange Att, 1SS2, s. 14.
U'liile'i cane (lUO.'), .'i Co. 114.
Co. Lit. 211 a: Slieppanl's Touch.

Ilippinghallw Lloyd (1834), 5 B.
i. 742.

L. J. y. B. 134: 20 Q. B. I). i.',2:
Ihnrii T. »ity Jliee Mtlh (ISKS), .'iS

L. J. C. 21*7 : 40 Ch. D. 3.17. S-y.
l)uvul it <'u. V. Uanii (19(14). 73 L J
K. B. U07: :nt04)2K. h. mh.

(A) Crmiley v. lIMiry (1813). 2 M. i
S. 120. Sec Oy/ei, v. Jlall (172(1). 2 P.
Wm». 377; Cujr v. «Vifc„« (1877), 47
L. J. C. 2G3 ; 7 Ch. n. I9«.

Jc: Go. Lit. 210 b; ShenrBrJ's Toath.
3i8.
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PamIV.

PsrMMt of
bob or iiotoii

nijniMiit of
natiMCTTdl.

Oovenaot to

I>«y rent.

of thi' cniditor abroad ia no cxcimu for not tondoring liini the
nionoy {«i)

.

Upon the Banio prini-ipli- in tho case of a bill, tlH- um-ptor is

bound to find thi< holdir whin tho indtrunicnt in duo and to tondor
pajnu-nt; and he in not entitled to notioi- of in<lon«>rnont ; or to
prenentinenf, unless the payment in expri«8ly conditioned upon
prewntni.nt at ii purticiilur plaue fr . But a bill so drawn must
bo prettcntod aicordinj? to itH terms in order to charge tho ilrawor
or indorwr for non-payment by the aecvptor /). And u pro-
niissorj note need not »j.> prewmU«<l for payment unlcM it i^ in the
body of It made payabli' at a particular pluw, in whieh eiim.> it

mufit be duly i)re8ented there for payment (//).

Where rent in roservwl upon a loaso without ai)pointinj? a plaiw
of payment, it m HulKcii-nt for the tenant to be ready upon tho
land, at tho most notorious place, a sufKcient time before sunset
for payment, »o far a» to protect himself from an action of debt
upon the reservation, or from a forfeiture under a condition, or
from a distress; because, as the rent issues out of the Innd, tho
lessor ought to b«' there ready to roct>ivo it; and it i» nocossarv at
common law for the lessor, in order to eatith' himself to ro-enti-r

for a forfeiture, to make a demand at the same time and place ft ,.

The Common Law Procedure Act, lii'ti, s. -.'lO. enables a landlord
to proceed in ejectment upon his right of entry without a formal
dcmund of the rent, if a half-year's rent is due Iwforo at;vvuv of
the writ and no sulHcie" distress is to bo found on the domis(><I

pn^nises countervailing tho arrears there due /j. I'nder an
express covenant t) nay rent, if no place is appointed, the covc!-

nantor, ns in other ruses, must liiid the covenantee and tender him
the money when due: and it is n it sullicieiit merely to he reudv
to jPHV the money on the hind k . He may discharge the covenant

(rf Fifari/v .Vi^iiVi (iSfin, 31 L. ,T

C. P. liC: IS <; B. N. S iHH. See
f„mhn V. Uyhlnil (ISDH), fi7 L. J. Q. B.
8S4 ; (189S) A. (.'. 524.

(/) BiUh of Exchniifre Act. 1 8SJ, s». 1 9.
S2. .U; T'irnrr v. llatiilni (IS'J.V, 4 B. .V

C. I : /We V. Tumhritliif (IS.'tTl. (i L. J.
Kx. 74; 2 M. >t W. 2>:t: Ilahttcd v.

Sh'llon (lS4:t). l:i I,. J. Q. «. 177;
5 Q. B. 92. Soe Meurr v. //- Croir
f ISai), 01 L. J. Q. B. 20j ; 1S91) A. C.
520.

(/) OM V. Mather fI832\ 1 L. J. Ex.
87; » Bing. 214 ; Haul v. Jonu (ISJS;,

2S h. 3. (J. B. :t- ; I E. & E. •.!).

(»1 BilN <if Exilmifcrr Ai>t. 18S2,
.«. S7, SS: Hiiihhii V. ItartH'U '1SH-,
13 L. .T. Ex. 2J5; 12 M. k W. STO

;

Vamlirdniidt v. Thellmwii (18 I. I'J

I-. J. 0. 1'. 12; 8 C. B. 812.
'//I llii),pt V. Mntjo (llifll» , 1 Wins.

Siiiiiiil. |:'J. n. (II);" Tweklrr v. r,,i,i„v
(1812). 4Tiiiiiit. .149.

'•) III,' V, Ifiiudlii'K 1797). 7 T. R.
117; I'/ioiiiiit \. Lulliiiiii 'lH9.'i) fil I, .T

Q. B. 720; !1S9.5)2Q. B. 4(lii!

ik) Nalilinir. V. JuhutLt 'is.'i:l
. 22 L.-T.

Ex. 284 ; 8 Ex. 080.
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Tho contract of a carrior to Jnliwr ^....U ..t a .vrfuin ,.|...v i, d.H^„o,porform.Hl by carrying th. g..«|. ,„ th.ir .l..,ti„ati„„ ,.,.,1 l.oMi, g
^^"^

then thm, rea-ly for delivery; if tho k...„Ih uro not clai,...,! . i.hija rcasonublo time after notice .,f their arrival, the li.. v of th.,
rarru-r as an insurer of their wf.ty cea*,. an.l his |i.,|,ili,v in
hat of a wur..ho,«c,„an only, for .hu.mge ,lue to „..glig..n.v. whilothe good, rcmam in hin ,,o«..«i„n ^,«). A char...r-,,„rtv con-

tracting or the arrival of the .hi,, at a certain port, certain perilsand accident* excepted, i, not di«,.harg..l by acci.lent. not ex-
.q.ti.^; and delay from excepted accidents, though exceed by the
wccpt.on. does not discharge .ub.e.,„ont porfornm.ice («) Ifthe charter-party contracts for the arrival of the ship at tho port of

bound to take delivery ..on. the lal.er plac; an.l ho is chargenl.le

I e T rl T ""'''"""^ ^"' discharging .arg,. at that
dace(.;. Ihe shipper or cons.gnoo of the ^.ols „.ay -lispenso
with coni,,lction ol the voyage anJ acept .lelivery ,.f the ioo.l.at a pace short of tho .lestination contractu,! for, vhieh will i„
effect be equivalent to performance (p).-A contract of sale of
goods, no appointing a place for delivery, is discharged by
delivery at he seller s place of business, if he havo one. and if notat h.s residence (,). Un.ler a contract to deliver good t'appointing a place for delivery the promiscr may rLir h.promisee to appoint a proper place or mode of delive" „m^will be discharged by a delivery according to his instruct ion""

A contract is pm.ump.ively construed and re.-ulafcd, a-s to per- Or ;^formanco and us incidenU. by tho law and usa^-as of tho plud, of
'"''"">""

U«43), li L.J Ex.477: 6M«i..i-(j.

p'ri.*^7"'n'V'""'-^'' '"•*')• " CI. 4
I'. J Ex .-U,',; a H. & N is;,; si,..

Vi'aVu'- ^''SKx.lSil; l[;,^H

IsV^A^ "^. <'""'•••''•' L. J. Kx.
<« . L.. R. .'5 hx. /il ; rhipman y (I IT
gl'.,n';8'>).4«L.J.Q.B.^20;iQ.B:

«• B. 193; 4 E. 4 B. 873; Mttca(f, r.

I.

llriiaimui Irominrk- On. fIS77\ 4« L f

^l,"/"- 2'» "D'S
: .v.V. AW,:

L.J. K. B.977: (I90R) A. C. 4iin.

0) Uaijinn v. Irwin iISSO' .5 C P D
]??' /'".*'

';,
^''''"'^ ('»»'). "so L J. C.

411; e Ap. Ch. .is.

'//) HoHbier r. Mrrrhnnli!' In^,, (ISSHI

«b'uo ''••'•**• " " ^•«"'

8 S
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**«^iy^ perfornmncf, lex loei »olntiimk (<); and m « corollary to thia ruin

coiitimlM n-luliiij? to luml •if Kovi-rmul by tho IfX hk'i M
»Hie\l). Foreign bilU «if i-xchaiigf-, that i«, billi drawn fi»r

payment oliriwd, uro ri'Kulal<><i m roKnrdt tin* incidonlit of ttc-

po|itni»cc. iiidormnieul, pioMjntuK'iit. pinmont, notice of di«-

lionoiir, mid |.roti>«t, by tho law of th.> place of poymont(M).

Upon I lie -.anil- primipb' nn authority xivon to an agent to act

in anotlH'i country must \w valid and niiHt bo ox'i'UtwIawording

to tho law of that country {X). Tlii» rule op.ralo!. in cxtvption

of thr niorr giiioral rule that a oontrm-t in to ho con^ttrii.il und

rcgiilrttiil iir'mii /<*i<' l>v the law of the plaro where made, hx

Utei rontraeli'ii (y).

(., KMmmh v. /»/«»'/ A'lW), i Burr.

10T7: .V./m/h v. o,i,h Hto:,. "H L.J.

K. B MH\: i!Mi7 I K B. U6
(r ir„i, , li;;<, V si.iM'fiM \M\ . [HVi),

•21 L..f.C Ml. » Mil. ill; inHii. -•11:

/(«.-/ <./ .Ihin, V. r„l,.„ (iitt)ii), "s L. J.

V. :«; il^'iiUi i (,'h. I2l>.

(« Um.uf Kxrhiiiiire A.-t. IttH'.'. ». 72;

KfMii 'trill V. OiiimilMH (IN7'> . 44 Ij. J.

Q. B. ilX : L. R. I0 Q. B. AiH ; //»i«<-

\. Hi>i><iH<itr (lf)7N), :i U. B. I). .M4:

Jl,;^k ». Nuiilh iHor. Ill L. .1. C. l«l

;

INC.' I ell TM; Umliiru-'m V. A»(ll»-

.iH.hia; in. . t'Jii:. , 74 L.J. K. B. 32«;
:ltMi.v 1 K. H. ti77.

tj I'kniiHoy T. HruitltaH hi. 'V.

(INUii), til L. J. Q. B. M; (I«»l)

I Q. B. 7't.

(,v 8v«(iN(', p. 13A.
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rw \IM.\N NO >.

/'( fformiiHi-i

.

Ill .tfrttfM VK. y*. Vm"". «•'=» >*• <'• K.. 4*>4, th ntrmt with

Oil' Doiiiiiiion <it»vi'rmiifnt for lli.' liiiililitiK of h liriilui' ••iill-il for

tiiiilM-r of II N|M-ciul kiiiil. wliii-h the <-ontrii<'tor ••oiil.l only pro-

.•iin- ill North Cnroliiiii. TIm- liiiilifr Im- to Im- trt-iilttl in ii

wpfcini niitniM-r to tin- MitiNfm-tion of tin- proper ofMn-r in tlmt

hflmlf. M.v another tt-rm of the contrm-t if whh <l"i>hiriMl tliut

'hi' I'xprfNM •ovt-niintH nml iitfri't'im ntx therein fhoiiM l>e the onl.\

riuhtH npon whieh any ehiiiii airainw* the frown shoiihl he

fournhHl. Inniieiliately after entering ii|M»n the e.xeeiition of hiH

eontraet the mippliant notilietl the proper oflieer that he inteinh-il

to pro.Mire the tiinher at a eertain phiee ami liave it treated

there hefore Nhip Ht. The otWeer approved of the proposal

and proniiHed to appoint a Muitahle perwm to inspeet nt that

plaee. hut the inN| tor waN not appointed until after a eon-

siderahh- delay, whieh ohli^ed the nuppliant to pay n higher rate

of freiifht on the tiiiilter than otherwise.

It waH hehl 'lat the Crown was not Iwiuiid umh-r the eontraet

to ! ' the innpiMtion made at any partieuhir plaee. and that,

in view of Nection W of tlie tSovernineiit HaihvayH Aet. IHSl.

iind tl xpress terms of the eontraet. the oftlcer had no power

(o vary or mid to its terms or hind the Crown hy any new pro-

mise.

In T<i!ili,i- vs. TIk I'oslmiislit-tiiiiiml, M I'. C. <i. H., -'114. the

plaintitf eoutraeted with a .Mr. llartney. as eierk of the Joint

Conniiitfee of l)oth Houses of I'arliameut. to do till- printinjf for

lioth Mouses at schedule prices, liati-r. in the same year, jdain-

ti»T eontraeted with Her .Ma.jest.v for all the printing reipiirev'.

for the several departuients, iiielmlinj,' the PostmastiT-Oenerul's.

at sehedule priei's, whieh were lower than those under the first

eontraet. and were so tendered for, as all.-sfed hy the plaintiflf.

heeause he expected in eases wlii-re similar matter w ,- reiiuired

under hoth contracts to use the same type for hoth. When the

contracts were entered into the custom was for the annual report

of the department to lie printed on the order of and paid for by

sui'h department, and llie eoi)ies rciiuired for Parliament were

ordered and paid for separately hy the clerk of the Joint Coin-

iruttee on Printing. )>ut afterwards, hy resolution of the com-

mittee, concurred in Iiy the House, it was diici-lcd that the

1—(i2(i

,1
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annual reports sliuuld he printinl on the ortlcr of the oommittee

iimler the Hrst contraet, indiuliug a sulTieieut nuiiibtT for the

use of the (iepartiiient with which the ilepiirtiiient slioiikl )ie

eharmed.

it was iield that tiie phiintil)' liatl no rit;ht to ehar^'e under the

seeond contract for the extra niiiiiher rei|uired for tiie (h-part-

iiient and for the composition as if reset for the (h>|)artiiient.

In Lnkiii vs. .\idtall, '.i S. ('. |{., (N."> Lakiii iinreed "to run

aceordin;r to his l)est art and skill a tunnel of two liiindred ici't

for the SUM) of four dollars per runnin<; f(M)t; that sjsl'jO should

he advanced on account of the contraet. tiw lialance to he paid

on the .satisfactory completion of the work." He made fiv(!

tunnels, none of which were two inindred feet, hut clainied he

had done in all tw(» hundred and four feet. In addition to tlie

count for a balance due on the ajfreement the plaintitT's declara-

tion <'ontain(>d the conunon counts for work and laliour. It was

held that tiiere was not a sufficient fuitilnicnt of !'i<' ajfreenient.

and, inasiiiucli as Lakin had ^iven no particulars nor anv evi-

dence under the indebitatus counts, tiie rule alisolute of the

Court iielow. orderinsr .judjfuient to l)e entered for the defendant,

shoidd he attirmed and the appeal disniisNcd.

The su|)pliant's I'lUitract also tontained a clause providin<;

that the contractor should have no claim by reason of any delay

in the pronress of the work arising from the acts of any of Her

Ma.jesty's aficnts. This clause was held by the K.\che<|uer Court

to cover the i-asc of delay of the (loveriniienl 's enjrineer in

eausinj; an inspection to be madi- of material whereliy the sup-

pliant suffered loss, .l/f/i/rs- vs. rin Qiimi. '_> Kx. C. U., 40:!.

Ill lii'l<iiifi< r \s. till(III (II r. 24 S. C. \{.. tiTS, two partners

who had publishi'd a newspajier as partners or .joint owners

entered into an ''."reement by which oni' of them assumed all the

(li'bts and became sole proi>rietor. )iiiidin<; himself to continue

his publication, and in case he wished to sell out to <;ivi' the

othi'r the pref'-rence. the latter bei-ominir editor and direc-tor at

a sum specified. The paper was published for some time under

this agreement as a supporter of the Lilieral party, wlien the

editor, without instruction from or piTiiiission from the \ole

proprietor, wrote editorials violently opiiosiiiir the candidate of

that party, and was dismissed. It was held that 1. ic apree-
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nicnt hv liiui bcroiiK! tlic cinployi't' of the proprietor ami had no
rijrlit to cliiiiifrc the politii-al colour of tilt,' paper without the
owucr's consent, ami was rinlitiy disiiiisscd.

In Gntil \V(st(ni Kailiraij CutiiiMiiij vs. Disjarditis (.'anal

Comimiiii. It (irant's V\\.. :)(),{. two incori>oratcd trading coni-

|)anics a^frccd \t\ writiiiff, tlic one to construct certain works for

the other, which, on completion, were to he inspected by enj;i-

necrs (m liehalf of .-ach of the .-ontractinj,' parties. The work
having been performed by one of the companies and notice jfiven

to the other to ap|)oint an enfrineer to inspect, the request was
not coiiiplicd with, and subse.picutly a portion of the works
contracted for was destroyed. It was held that the delay in

naminjrari en^jiiieer did not preclude the eimtractini; party from
obtaininj; an inspection of thi" works, but that such inspection

and approval must, under the circumstances, be had by refcr-

I'nce to a master.

]*n

In Fish, r vs. Cdssatljt. 14 (»nt. I'. K.. .'>77, where the defendants
in Mritish Columbia offered by letter to sell to the plaintiffs in

Ontario a carjro of lumlier accordinsr to sample previously fur-

uishi'd ami the plaitititl' accepted the olVer by letter, and it was
afrreed between the parties that the hiiiilx'r was to be sliip|)ed at

Vancouver and delivered at Toronto, to be then paid for by
iiii'ans of a <Iraft. it was held that the iiurehaser had the risrht

to make the iiis|)eetion of the bulk at Toronto before a( |)ting

iir payinsr.

In Thonis,,)! vs. Mnlln smi. .iO S. ('. |{., :{."i7. a eontract for the
sale of lumber was made wholly by ct.rrespondcnci'. and a letter

which coriipleted the barijain contained the followinsr provision:
"The inspection of this lumber to be made after the same is

lande here, viz.. at Windsor, by a competent inspci-tor. to be
a-free. upon between buy4"r and sillier, and his inspection to be
final." It was held that it was tiot essential for the p!"-ties to

ii?i <ip<"i an inspector before the inspection was bejrun and
the party chosen bavinir inspected the lumber, and before his

M-ork was completed, the seUer havinsr a^rreed to accept him as
i!;specfor, fl mtract was satisfied am! the inspection final and
bindinir on the parties.
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) In Reynolds vs. Shuter et al., 3 V. C. Q. B., 377, the defend-

ants were taken by the plaintiff to a jjuantity of timber already

made upon the ground, and, having seen the timber, contracted

with tp Ininiff to draw it out and well and truly deliver it to

the pla .ff on the bank of a river, plaintiff having agreed with

the proprietor of the land to purchase from him all the standing

trees that would make merchantable timber of a certain descrip-

tion. The defendants, to suit their convenience in drawing out

the timber, cut it in two without permission of the plaintiff, and

drew it to the river in that altered state, which was held not to

be a delivery with the meaning of the contract.

In Becher vs. Tlie Town of Amhastbiirgli, 23 1'. (*. ('. I'.. «02.

it was questioned whether when a contract was to pay at a par-

ticular place named in a declaration thf <;eneral averment that

the defendant did not pay was not sufticicnt, and whether any

contention as to the plaintiff not being at the place named' to

receive the money, or that the defendant was there ready to pay

must not arise bv way of defence.

n

Pirformanci to Earn Commisxion.

In McDonald vs. Manning, 19 S. C. R., 112. plaintiff agreed to

become surety for McDonald & Shields by endorsing their pro-

missory note, and they on their part agreed to transfer certain

property to him as security, to do everything ncessary to realize

the securities, protect him atMinst loss and pay him a commis-

sion. The note was made and endorsed and the securities trans-

ferred, but McDonald & Sliields were unable to discount the note

at the bank where it was made payable, and, having afterwards

•luarrelled with each other, never used the note.

It was held that plaintiff, having done everything on his part

to be done to earn the commission, and having no control over

the note, and being in no way responsible for the failure to dis-

count it, was entitled to his commission.

PromisK Kntithd to Strict Performance.

In Bingham vs. MacMurra)/. 30 S. 0. R.. l.W. by contract

under seal, 'SI. agreed to sell to B. & S. the patent for an acetylene

gas machine, for whidi he had applied and a caveat had been

filed, and also all improvements and patents for such machine
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that he might thoreafter make, and (!ovenanted tliat he would

procure pati-nts in Camilla and the I'nited States and assign

the same to iJ. & S. The latter received an assignment of a

Canadian patent and paid a portion of the purchase money, but

when the American patent was issued it was found to contain

a variation from the description of the machine in the caveat,

and they refused to pay the lialance, and in an action by M. to

recover the same they demanded by counter-claim a return of

what had been paid on account. It was lield that the agreement

was not satisfied by an assignment of any patent that M. might

lliereafter ol)tain, that he was bound to obtain and assign a

patent for the macliine dcscrilied in the caveat referred to in

tlie agreement and that, as the evidence showed the variation

thorefrom in the American patent to be most material ard to

deprive the purchasers of a feature in the machine wl'ich they

deemed essential. !. was not entitled to recover; but it was held,

further, tliat, as B. & S. had accei)ted the Canadian patent and

paid a portion of the purchase money in consideration thereof,

and as they took the benefit of it. wf)rked it for their own profits

and sold rights under it, they were not entitled to recover back

the money so paid as money had and received by .M. to their use.

1
>'

Substantial I'l rfurmaiicc.

In Ailatiis vs. Mcdrccvii, 17 .Man., 11."), in a contract to put in

a sy.stem of sti'aiu-lieating tlie work was found to liave been

done in a satisfactory manner and within r(;asonal)le time, but

the plaintiffs had omitted to provide floor sealing plates around

the pipes. These were shewn to cost about ten cents each and
about four dollars in all. It was held tliat the omission of these

plates should be considered so trifling tliat the (ilaintiffs shou'd

not thereby be deprived of tlie wiiole consideration of a contract

sub.stantially comi'lftcd. and that tiie plaintiffs were entitled to

recover.

\Vair< r.

In Tnirn of JUchtiiond vs. LaFoiilaim , :!0 S. C. R.. l.")5, a con-

ti'act for the eonstnietion and maintenance of a system of water-

works, required them to be completed in a manner satisfactory

to the corporation, and allowed the contractors thirty days after

notice to put the works in satisfactory working order. On the ii
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expiration of the time lor the eoiiipletion of the work tlie (ror-

poratiou served a protest upon the eontracrtor, (MiniplainiuK in

general terms of tlie unsatisfactory eonst ruction of the work,

without specifying particular di'fects. liut ma(h' use of the

works complained of for about nine years, w hen, without further

notice, action was brouglit for the rescission of the contract anil

forfeiture of the works under the conditions of tlie eontra<'t. It

was held that after the long delay, when the contractors could

not be placed in the original j)osition, the coni|>laint must be

deemed to have been waived by the ai-ceptaiii-e and use of the

water-works, and it would, under the circiimstiinces, be ineipiit-

able to rescind the contract. It was held, further, that a notice

specifying the particular defects to be remedied was a condition

precedent to action, and that the protest in general terms was

not a sufficient ccmipliance therewith to place the contractors in

default.

In Saudi rs vs. Siitrliffi . .W N. S. U., ;{.")2. in answer to a letter

from defendant complaining of delay in the commencement of

the work and stating that on plaintifl"s assurance he had pro-

mised the prospective tenant that the work would be completed

by the 1st of March, plaintiff took the ground that the contract

called for securit.v, and offered to i)roeeed with the work as soon

as satisfactory security was given. There was nothing altout

security in the letters containing the offer and ai-ceptance which

constituted tlie contract, but <lefendant accjuiesccd and furnished

the security asked for. It was held that, while defendant might

have refused to give security and have insisted on the prosecu-

tion of the work in accordance with the terms of the (;ontract.

he could not, after assenting to and acting on plaintiff's re(|uirc-

ments, claim that there was any lireach of agreement on the 1st

of March.

Tile .judgment of th lurt deals with aimtlu'r (|U('stioii I'oti-

ni'i'ted with the defendant's couiitercliiiiii f'H' damages for loss

of a tenant who bad agreed to take a live years' lease. " To

rccovi'r on this coimferclaiiii the defendant must shmv that then'

was a cDiitraet by plaintiff to eoiii|(lete the vault by a spi'cificd

(late, and that be was so far aware of the agreement between

the defendant and his [iropused tenant flint lie must be taken

to hiive ciinti'jietetl to lie.'ir the loss 'asioned by the repudiation

nf tlie trnanry. .More notiee iir kiiiiwlnlL'e (if llie spreijil ciri-utn-
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stfiiifcs or piirposfK (it" <iiii' of the imrlics in nuikiiii! Ilic cuiilrai-t

(IiM's not ri'iidiT tile otiifi- piirty liiil)lf for the spcciiil coiim'-

(|ucnct'.s of the Itrcacli or for the fiiilnrc of the spccinl purpose

unless lie-lms expressly or impliedly eontraeted upon the hiisis

of such speeild eirellliistlinees iilld linderlnken to lie liolllid for

the eonseipii'i s. In oi-der that the liotic-e may have any elVect

it must he tiiven under sueh eireumstam cs as that an ariiial

eontraet arises on the part of tin- ilefendant lo liiar ll \eep

tionul loss." The citation is from this work and the author

eites llonit vs. MiilUiiiil A'Y, L. R. 8 ('. I'.. V.\\. infra, pane TiiT.

Ciiiilnicls M'iHi ('(irriirs of (limth.

Ju Laki Krii ami I). I!, Itaihraij ('itinpaiiii vs. Stilis, 2<J S. C
ll'.. ti(i;{. till- statement of elaim set out that the respondents,

jilaintitl's, had purchased p)ods from parties in Toronto and
elsewhere, to he delivered some to the Grand Trunk Railway

Conipan.v and the rest to the Canadian I'aeilie and other eoin-

; ,inies, hy the .several said companies to he transferred to the

Lake Erie, etc., Company for carriap' to .Merlin, and on the

receipt hy the liake Kric Com|iany it heeame their duty to carry

the ffoods safely to .Merlin and deliver them to ,)laintiffs. There

was also an allejration of a contract hy the Lake Krie Company
for stora<;e of the •roods and dclivcr\ to the |>laintilf when

ie(iuested and of lack of pro{)er care, whereliy the jfoods were

lost. The froods were destro.ved hy tire while stored in a huild-

injr owned h.v the r.,ake Krie Company at .Merlin. It was held,

rcversin<j the decision of the Ontario Court of Ap|ieal. that, as

to the jroods delivi'red to the (irand Trunk Railway to he trans-

ferrd to the Lake Erie, asallejjed, if the cause of action was one

arisini; i .r ddiihi. it must fail, as the evidi'iicc shewed tli.M the

"(lods weri' received from the (irand Trunk Railway for ear-

r'iatre under the terms of a s[iecial contract contained in the hil!

of lading and sliip|)inir notes jrivcii hy the (iraml Trunk Rail-

wa.v to the eonsifjrnors : and if it was a cause of action founded

on contract it must also fail, as the eontrai't uiKier .vhich the

jroods were received hy the (Irand Trunk Railwa.v provideil

anion); other thimrs, that the <Mimpany would not he liahle for

the loss of {roods liy tire, that <r<iods stored sliould he at the sole

risk of the owners, and that tln' provision should apply to and

for the lienefit of every I'arricr. It was lichl. further, tliat. as

to the iroods delivered to the coinpaiiirs oliier tlian the Orand
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Trunk Railway to Ik- transt'crrcd to the Lake Erie Company,

the latter company was liable untler tlie contract for storage;

that the rikhIn were in its po8H<'S8ion as warehousemen, and the

bills ol" lading contained no clause, as did those of the Grand

Trunk Railway, giving siil)se(|uent carriers the l)eneHt of their

provisions.

It was also held that as to goods carrii'd on a bill of lading

issued by the liake Erie Company thi-re was an exj)ress provision

therein tlmt owners should incur all risks of loss of goods in

cliarge of the coinp.iny as wnrehousenien, and tliat sucli condi-

tion was a reasonable one. as the company only undertakes to

warehouse goods of necessity and for convenience of shippers.

In Wilson v-i. ('aii<uJin» Divi lofunn\l Coniimnii, Xi S. C. R..

4:52. the head-note is as followsr "Conditions in a shipping

receipt relieving the carrier from liability for loss or damages

arising out of tiic safe-keei)ing and carriage of the goods, even

though caused by tlie carelessness, negligence or want of skill of

the company officers, servants or workmen, without the actual

fault or i)rivify of tlie carrier, and restricting claims to the cnsli

value of the goods at the port of shipment, ilo not apply to cases

where the goods have been wrongfully sold or converted by the

carrier. A shipping receipt with terms as above was for carriage

of goods by the defendants and other connecting lines of trans-

portation, and made the freight payable on delivery of the goods

at the point of destinatiim. The defendants had previously

made a special contract with the plaintiff, but delivered the

receipts to his agent at the point of shipment, with a variation

of the special terms made with him in respect to all shipments

to iiiiii as consignee during the shipping season of 1890. the

variation being shewn by a clause stamped across the receipt, of

wiiieh the i)Iaintiff had no knowledge. One of the shipments was

sold at an intermediate point on the line of transportation on

account of nonpayment of freight, by one of the companies in

control of a connecting line, to which the goods had been

delivered by the defendants. It wa: held that the plaintiff's

agent at the shipping point had nrv authority as such to consent

to a variation of the special contract, nor could the carrier do so

by inserting the clause in the receipt without the concurrence of

the plaintiff: that the sale so made at tiie intermediate j)()int

amounted to a wrongful conversion of the goods by the defend-
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iiiiis, nnd flmt tlicy witc nut i-xcniiiti-d rroiii lialiility iii respect

thereof at their full viiliie under the terms of the shipping

rceeipt."

In liiand Trunk liailirnii ('nmpaiiij vs. MiicMil'ni, Hi S. C. R.,

.'i4.'{. one of the eomlitions in a eontnict to earry K<Jods to u place

beyond tiie terminus of the company's Hue provided that the

company shouhl not lie respc.nsilile for any loss, misdelivery,

damaKe or detention that mi}»ht happen to >;oods sent by them

if such h)S8, misdeli^i , damage or detention occurred after

said goods arrived at the stations or places on their line nearest

to the points or jilaees which they were consigned to or beyond

their said limits. It was held that this condition would not

relieve the company from lialiility for loss or damage occurring

<luring transit, even if such loss occurred beyond the limits of

the company's own line. Strong and Taschereau. J.J.. held that

the loss having occurred after the transit was over nnd the goods

delivered at the iilace designated and the liability of the car-

riers having ceased, tliis condition reduced the contract to one

of mere bailment as soon as the goods were delivered, nnd also

exempted the company from liability as warehousemen, and the

goods were from that time in custody of the company on whose

line the place was situate as bailee for the shipper. P''ornier and

liwviine. J.l.. dissenting.

). Ml

III Xorlhff)! I'nrifir liiiihni)/ ('omixiini vs. (Irnnt 24 S. ('. R..

.'>4t>, a jiarty in Hritish Columbia being about to purchase goods

from one in Ontario, signed, on the reiiuest of the freight agent

of the .Northern Pacific Railway Company in Hritish Columbia,

,1 letter to the latter, asking him to ship goods via (irand Trunk

Railway and Chicago and \. W., care N'orthern Pacific Railway

iit St. Paul. This letter was forwarded to the freight agent of

tlie N'orthern Pacific Railway Company at Toronto, who sent it

to the vendor and wrote ..i him : ''I enclose you card of advice,

and if you will kindly till it up when you make the shipment

and send it to me I will trace and hurry them through and advise

you of delivery to consignee.'' The vendor shipped the goods

ns suggested by the letter, deliverable to his own order in British

Columbia. It was held, affirming the judgment nppenlod from,

thnt. on arrival of the goods at St. Paul, tlie Northern Pacific
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Ituilwuy t'oiiipuny wu« IhiuihI to ucet-pt tU-livery of them for

curriaiju to lirititth Columbia ami to fxpiHlitu nucli i-arriaKf, that

tliey wtTu ill tin- curt- of Haiti foiii|mny fn)in Ht. I'uul to Uritixh

Columliia, tliat tiu' frcijfht um-nX at Toronto liail authority so to

liiml the company, and that tlu- coiiipHuy was liahlf to tlu' vendor

lor thf value of the jfoods, whidi were dcliviTid at Mritish

Columliia without an order from tlie vemhir and not paid for.

In r<j» /{iiskirh vs. Tin Xnrtli liirn Linnbi r Cumixiiiii, 40

N. S. It., .'ill^. it ua.s held that where a charter party provided

that a steamer was to l)e loa<led with tlie greatest possilile

despati-li day and nijflit, hut tln-re was no jirovision as to the

lime and iiuinner of unloadini:. the law iiiijilied an olili|;ation to

diseharwe with all reasonaiile diiijfenee, havint; rejrard to the

situation and eireumstanees existinjr and the appliances in use

at the time at the port of tliseharfte. It was held. also, that it

WHS a misdirectittn to instruct tlie jury that the provision in the

contract tiuit tiie steamer was to he loaded with all possible

despatch, nijrht and day. was an element to he taken into con-

sideration in determininjt what was reasonalile ililineiice.

Tn Liiniid vs. Mrliw. 1 T. ('.
<i. 15.. KM), where tlefcndant

ajrreed to return a steamer chartered on a certain day in fnxx]

repair, danjfers of tiie lake excepted, a plea that before the day

arrived the plaintiff took the boat from defendant without his

consent and kept her was held suflicient thounb not in exjiress

tiTiiis confessin^r and avoiding the fact of not returning the

boat.

('(irritrs i/f I'nssf n(/i rs.

Ill All .liiiiih r \s. Titniiilii lunl Xiiiissliiii li'ailirnfi ('iimjtiinii. '>'>

f. ('.
<i. M.. 474. the dci-hiratioii was that .\ was lawfully on

llic platform on a station on defendant's railway, and the

defendant, by neirii'reriee in driviii!.' tln'ir eniriiii' and carriages,

struck and killed him. To this a plea was lield good that A. was

ii newsboy in the e-iiploy of parties named vending papers on

defendant's train under an agreement between ins employers and

tile coiiipiiny, wliieli pro\'ided thai tiie company slioidd carry

tlie newsboys on their trains and sliould not lie liaiile for any

iniiiry to tbeir jiersons or property, whether iieoisioned by
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(letVuda Ill's ucKliK<-ni'>' or otlicrwiNt-, witlioiit ullfKiiiK thut the

lU'WhtMiy WHS a party to or aware ol' the aKft'riiM'iit,

Timi fur t'l ffnnnniii i — Ihhiii.

in (irini!i< vs. MtL< niiiui, !> S. ('. K,, .'(,H.'i, tlif plaintilV aKri'cd

to si'll a farm to llic ilctViitliint, tlirri a iiiiiior, for -tl.-'Ml, of

uliicli .t'lOd WHS pai<l at tin- time, lialaiin- pavalilc in srvcn vcarly

instalments of .>(il(M» each, witii interest at seven per cent.,

ilefenilant to iiave imiiieiliate possession and to ratify the deefl

on lieeominK of a^'e, and to lie entitlid to a deed if instalments

were paid us tluy lieeunie due: liiit, if defendant failed to maUe
sueh payment, he was to forfeit all r\\i\\\ to the deed and all

monies paid. Wi.ieh tlien woidd lie considered as rent, the a(.'re(

ment in sm-li case to lie null and void and the parties to lie e<in-

sidered less<ir and lessee. The defendant lieeame of aj;e and left

the country without ratifying the sale. He paid none of the

instalments, and plaintifT rei;ained poNsession of the farm. Some
time afterwards defendant returned, tendered the lialance of

the price an<l claimed the farm. It was held that the condition

of the promise of sale not having; I n complied with withii. the

time s| itied in the contract, the terms of the c(,ntnii't placed

the plaintitT < n >li nn un witle;;;; i!:e necessity for any formal

liemaiid. immediately upon failure in the performance of thi'

condition, when //<<(/ fmln the relati<iu of the parties liecame

ehaufjed from that of vendor and vendee to lessor and lessee.

4^
I:

In .\i.iiiii vs. Liii/ii . 4 .Man., •{tJii, there was "rrcat delay on the

part <if a vendor who was seekinjr performance of a contract for

purchase of land. The transaction was one of a sjieculative

character, speculation liciu}; dcscrilied liy one of the witnesses as

heinc very wild at the time. As it appeared clear that the ven-

diu' could not have iiia<|i' a clear title at the time the piu-chase

money was payalile, nor for three years thereafter, the court

declined to ciiforci' the iMiutract at the suit of the vendor ajrainst

the jiurchaser.

y'/()(WM«i/,s as til I)i liii/. Ell

.

In MiiiiifiDi vs. Till 'I'liirii i,f \\'iii<l.\iir. i!4 (). K.. (i7-'>. a con

tract for the construi'tion of ;i sewer wiis m.idc lictwriii the

)>l!>intitf and defendant, paxnieiit 1o he made accordiuL' to

m

m
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Nchi'ilulf prii't'H, Hn*i proviilitiK I'or "oinplt'tion within u limited

titiu', whifli wuM ixtpmletl liy n-Nolution of the eouncil nml asitio

iDforiiially fXtt-iitltHl for u further periml. Thi' contraet pro-

viileil that if the eontraetnr iieRleeted or refused to proiwcute

the work to tile I'litfineer'M satislaetion. the eorporution iniKht

employ MUL'h force •)f men and teams ami procure sueh materials

as miitht ho deemed neeesaary to i-omplete the work l»y the day

named for eompl.lion at the rmi of the plnintitT, and. I>y the

MpeeiiieatinnM wliieh were nmtlo part of the i-ontraet, the same

powers were conferred with )Ut any restriction as to time. The

work not having lieen proceeded with to the enjrineer's satis-

l'»iction. the corporation, hcfore the expiration of the second

extension, exercised the power conferred. It was hehl that under

the contract the power so conferred couhl on'v he exercised

diirin); the time fixed for the c(mipletion of the work or the

extension thereof, hut under the specifications it could he exer-

cisd thereafter, and, therefore, even if the .'orporution could not

under the contract avail themselves of the second extension as

irranted informally, the powers were pro|)erly cxircisetl under

the specification.

W'lu II Tiiiii is of the Essf iiri-.

In Ihiiflii \<. Vi'l'il. l:t (». .\. R.. 47. the plaiiitifT was the les-

see of certain pretiiises. the lease luivin« nearly a ye.ir to run.

when he was applied to aliout the l:{th of .lanuary on I.elialf of

the defenilant. the executor of the lessor, to surrender the

remainder of his term, which he cotisented to do in eonsidenition

of +2r)(t. M<rreeini; to f-'ivc up possession on the 1st of Feltruary.

In conse(|uence of nesrotiations tn'tween th" jiarties interested

he <lid not aetuiilly <;ive up poss, ->i(m until the end of Feliruary.

he asiieeinjr to deduct a month "s rent as reservd in the lease.

rossessiim was acci-pted liy defendant's airent. hut the defendant

refused to pay the consideration asirccd upon, allejrinsr as the

princit)al ground for refusal the non-delivery hy the day named.

It was held that time was not hy the ajireement made of the

essence of til »ntraet. and the delay formed no defence to an

Mi'tion for the sum agreed upon.

In Ihirhiw vs. M'illiams. Ifi Man.. 1t!4. time was made the

,.ss.'nc<- .if the contrai't. hut it was h"!d that tlie intention of the
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partifN niUHt m-wrthfli'Mii Im- lixikcd at, ami that wlu-n* the cir-

fUiiiNtancfN itlu'wtd tliat it wan not tli- real intrntioii of the

vendon to insiKt ii|Min thf cotitrart IteiiiK slrii-tly i-arried out.

the stipulation wan only in tin- naturi- ol' a pt-nalty which the

I'ourt of Kijuity nhould ri'lit'V' iDjainst.

VoHtrmt of lliriiiii innl Sniin.

In Iliihi \s. AikIiis,,,, a- /•-... 2M S. {'. U.. 4f*l. it wa» lichl

that where no time ix limited for tlie duration of a oonti-aet of

hiring and Her\ife, whether or not the hirinn in to he eonHidered

BM one for a year in a nuestion of faet to he decided upon the ei,--

euiiiHtanees of the ease. A liusiness having been hoM, the fore-

man who was engaged for a year was retained in his position by

the purehaser. On the expiration of IiIh ter.r of serviee no

change was made, and he continued for a month longer at the

same salary, hut was then informed that if hi' desired to remain

his salary would he considerably reduced. Having refused to

accept the reduced salary he was dismissed, auti brought au

uction for damages, claiming that his retention for the month

was a re-cngagement for another year on the same terms.

It was held, artirming tiie jialgment appi'aled from, that, as

it appearcfl that the foreman knew that the business before tlie

sale had been losing money and could not be kept going without

reducti<m of expenses in salary, iis be had bi-cn informed that

the contract with the employees had not been assumed liy the

purcha.ser, and as, upon his own evidence, there was no liiring

for any detinite period, but merely a temporary Hrriingeiiient

until the purchaser siiould have time to cimsider tlie changes to

be made, the foreman had no claim for damago. and his action

was rightly ilismissed.

In Doifl, vs. ^'iirl:hiini. :{•_' N. S.. 107. plaintiff and defendant

entered into a contract in w riting for the hiring of plaintiff ' y
defendant, tlie term of hiring to commence on the 2.')th of April

and defendant reserving to liiiiiself, if be hnd cause, the right to

discharge plaintiff at any time during the enffagciiient, payini?

him up to the day of his discharge. On the 7th of April defend-

ant wrote plaintiff that, as the season was going to open much

earlier than usual, they would have to start beffire the appointed

time, and reipiested plaintilf to report himself at Ilalifa.x on

irl

li

a:T
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TiK'HilHy nt>xl, April \'2' I'luiiitilT rcportctl hiniNplf as

roiiut-Ntfti Hiiii wuH ili> il till' I'olhtwiiiu ilny liy ilcfctiiiunt,

who temljTwl him i, v- i niittifii'nt to t-ovi-r liin timt* and expensra

up to the time of liin tliwhnrKc. It whn hi-hl that the plHiritiff

wan cmployeil under the tertim of the written aRreement at the

tiiiic of liiH diNiiiiNNid. and also that, undiT the n'xt-rN'ation in the

eiintract, defendat t had the rJKht to diiteiiarKe plaintitT at any

time provi<l)Hl he aeted bona fidt and without Mtaiiee.

In Uriittix.vH. HilliiiiiliiH, l»7 I". <*. t^. U.. 'fJO, the defendant

hinn'. he plaintitT to make fur him eertain mtnhims and Nuper-

intend their uwe in his maniifiirtory for tlve vi'arN unleNs liefore

terminated an thereinafter provided, and in euNe of faihiro of

the plaintiff to perform fully the iiKrei-meiit it miiiht lie tir-

minated at defendant's o|ition hy written notice, and the plain-

tiff should he responsilile to the defeiidiint in ihimaKes for such

failure, and in case any dispute should arise as to the suniciciu-y

of the machine or plaintiff's performance of the aurccmeiit. the

same shouhl he referred to arhitration. To an action hy the

plaintiff for wronirful dismissal <lcf4'ndant pleaded tcrmiiintion

hy him of the ajriccment hy written notice hccause of the phiin-

tiff's failure to perform it in certain particulars specified. It

was held that the dcfentlant was hound to cstalilish thi> ground
Micntioneil in his notiei> for terminatini; his a^'i-eement.

In Ttnl vs. Clarksoii. 4 I'. C. t^. H.. O. S.. :{7-_', the defendant

purchased hind, for which he i;»ve in pnymciit notes payalile in

work at li\cd prices. It was hcM that it was ini-umlicnt upon
him to tender tlie work to the plaintiff, and that an action would

he sustained to recover the amount of such notes in money,

without provinir a specific demand of work or a n-fusal liy the

ilcfciuhint to perform such work on demand iiwulc

In Whilliiir vs. Uifi nii ir liiiiUij ('tniijtiiiui. 111 .Man., 74fi,

there was a provision in an agreement for the sale of land to the

plaintiff that in case the purchaser should at any time make
default in an.v of the payments to he made hy him. eti-.. the

vendor should he at liliert.v after such default, with or without

notice, to cither cancel the contract or proceed to another sale

of the hind. Time was in the apreement declared to he the

csseiK-c of it. Notice was accordingly piven that liy reason of
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«|il)tiilt in till' iMtviiiciitK of two iiiNtiiliiii-nt<t ilm- Si|iti'mlMT, 1!M)".

uikI Scpti-mlMT, t!M»H, the vt'thlorH tlu-ri'liy ram-i'lli'il tin- iiurcf-

I'lit aiiil (Iri-liiriil till- M.iiii

It UIIN lll'lll tllllt till

oiil.

itnii't WHS not ri'srinilr-! Iiv tin- notifi',

llowi-ll, 4*. .1.. iliMNfiitiiiir. lll'lll that thi' phiiiilitl' liml l>ii>n triiilty

of !>iii'li liH-lii's Miiil iiiii'\|iliiiii< il ili'liiv that III' waN imt I'lititli'ii to

any rrlirf.

Till' i-aMi'M ill wliii'li a ilcrri'i' for M|ii'i'i(ii' |ii'i't'iii'iiiaiii'i' will Im-

Kt-atilt')!. iiotuitliMtanilini; that tiitii' Iuih Imi'M iiiihIi' oI* tl MMi-ni-t-

of the riilltrai't. will Im' t'ollllil rnlii'i'li'il ill till' Caillliliail Nnti'M

to Kry on Spi'i-itii' I'lTt'ornnini'i'. piitfi' .'>."»0.

In Till Kimi v*. !<l, iiiiil, :tJ S. ('. U., 4H:t. it hail liciii Ih'IiI in

llir K\i'hi'i|iii'r ('i)iirt. 7 K\. <'. U.. '>'>, as t'ollows; ''rhiri' may

Im' noiiii* i|iii'i4ti>iii aM to wlu'thiT W'nllir vm. Tin l.iiiiilnn ami

\orlli-\\'i sli ni li'iiilirini I'lniiiuiiiii, \,. It. I., 1: (". I'. I'., 'AX.

>liiiii!)l III' ar<'i'|>ti'il iiM I'slaliliNliiiii.' a v'l'in'i'ai |iro|ii>Mitioii. tiiat it*

in I'oiitrai'ts iTfatini; a I'orfi'itiirt' for not proi \\\\)t with work

at till' rati' i'ri|iiiri'«l. a tiiiii' in lixi-il for its i'oni|ili'tioii, tin- for-

iiiiiii atinot I iiforri'il on tlu' trroiiml of ili-lay aftrr that

dati'. hut at all I'vi'tits any iioliri' civiii aftir mihIi liati- to ih-tiT-

iiiiiii- till' I'oiitrarf ami I'liforcr thr forfritiirr imist {.'ivi- tin n-

trai'tiir a rraMiiuiliii' tiiiu' in whii-li to i'oiii|>li'ti' thr work, anil the

rontrartor must with ri'fi'rriii'i' to siii'li ri'aMiiialih' timi' for foiii-

pli'lioii maki' ilrfaiill or ih'hiy in ililit'i'iitly I'ontiniiiiii; to I'Xi'cuti'

or advai Ihi' work to thr satisfiiitioii of tin' I'liv'im'i'r. Thi-

I'liniiii'i-r is to ilci-iili- haviiiy nu'iiril li> ;i film' 'liiit in tlii' opinion

of till' Court is ri'asoiialili'. ami thr I'ontrartor is to havi' riotici' of

his ili'risiciii." It wii> liflil l(v till' Supi'i'iiir ( 'ourt that, iiia^iiiui'li

as if was not compi'tfiif to say citlu'i' that thi' ciiiriiii'i'r woulil

havi' iliri'i-ti'il it to In' iloiii' liy him iiail tin' work ri'iiiaiiii'il in thi'

suppliant's hainls or that, in I'asi- thr i'iii:im'i'r had doni' so, hi'

would Iiavi' tixi'd a price for it from which a profit would liavc

hi'i'ii dcrivi'd. it ciiiihl not he taken int<> consiilcriition.

Lcjr Fori.

In Ciiiiiiiliiiii h'irr liisuntiiri ('ninpiiiui vs. Unhiiismi, '.'A S, ('.

R.. 4SS. it is laid down tiiat the li r furi must he presumi'd to he

the law ffoverninjf a contraci unless the h r Imi he proved to he

ditrercnt.
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CllM'TKH

TENUKH.
I'AOK

Tondt'i* «(f pHynu'ut ot* iL'ht — cuntiinml rt'iiilinf-'H tn imy--|»fty-
iiiiiit into I'liiiit tcmliT iif ilcliviiy of jfimiN 1)27

Tiiiio ot' trrnltT ih'htn payahk* on dny rcrtaiii—ti'iuliT /><>*/ 'lirtn —
di'btit i)f iiiili'Kiiitt' credit t!28

M(Ml(Mif in:ikiiifr t-iidiT—i)i"diU'ti>iu »i tho iiinin'y ruin of tin'

nalin loink miles iV.W

Tender iif frreuter nr liss sum tlian tlie debt—tender of part of

claim or to 'Hie of several rlainis U;H

Tender upon coiKlition deniatxl of reeeipt—tender under protest (t'Vl

Tender by or to a^'ent - joint dititor or creditor f>.'i:i

" WiTiioiT aw('j)t;ni('(> on the jiait of liiiii wlio is to roroiv, tlu"

act ol" liitii who is to dclivcM' or pny cuii amount only to a 1i'nili>r.

Hut tlie law considers a party wlio lias iMitcic;! info a contract to

deliver irooilH or ]iay money to aiiollier as liavintr siilislniit iall v

performed it, if lie has foiulei-cd tlii- goods or inoni'V tcj tlie party

to whom the delivery or payment was to he nuule''(«^. Ac- Tender of

cordinirly, ''the principle of tin- pliM of tend'r is, that the
d','!bt"""'

defendaiil has hren alwa\s ready ylolijoiir^ iiri-st) to perforin en-

tirely the contract on which the action is founded; and that he

did perform it, as far as he was ahle, hy tenderini,' the re.|uisite

money; the plaintilV himsi'lf preeludint,' a complete pei foriiiMiice,

by refusini; to recpiv(! it. And as, in ordinary cases, the dei)t is

not discliarfjed hy such tender and refusal, tho plea must not

only po on to ailei,re that the ilefendant is still ready (niirom

prist), but must he aceompaiiied by a profrrl in riiridm of the

nion(<v tendered," or accordinjj' to the present ])raetice, by i>ay-

niont into court (J)).

"With respect to the averment of ftnijoiir^ pri<f, if the ])hiiii- Continued

filf can falsify it, ho avoids the plea altosjether. Therefore if
'™<''"''»

' ^ to pay.

In) Ri.lfe. B., Sl„it«p V. Miirr/uiiiiM

(1S1H\ \> I„ J, - —
O. 010.

<'. 1". Man. 4-

'»: /'.T nif. Jiiji.u V. '/«//! (18471. 16
•(. 0. 1',

XXII. r. :j.

.-. C. B. Ord.

M

i I



628 UISCIIAKOE OK CONTKACTS.

PabtIV.

, i !

Paymeot
Into court.

TenflT of

delivry of

ifoodi.

Time of

t«>n ler:

—

Del.U
]iayaule ou
liny certain.

Ti-nder

putt diem.

lie can show that an entiro performance of the contract waa

dumanded and refused, at any time when, by the terms of it, he

had a right to make such a demand, h(' will avoid the plea" (e).

But a tender is not avoided by a demand of a larger sum than is

due on account of the debt; for the refusal to pay the larger

sum is no evidence of an unwillingness to pay the due amount (d).

The money paid into court, and taken out by the piaintilf, 18

not to be considered as money recovered in the action, because

the defen(!0 shows mat it might have tjcui recovered without

action; and therefore it cannot be reckoned towards the amount

for which the plaintilV would be entitk^d to sue in tlie sup(>nor

courts instead of the county courts, or for which he would be

entitled to have his costs taxed upon the higher scale (c). A

mortgagee, altliough entitled to his costs as a matter of contract,

upon refusal of a sullicient sum tendered to him for his principal,

interest and costs, may be made to pay the costs ot a redemption

suit (/). But a tender which is nlused is not eciuivalent to pay-

ment in discharging mor' gaged pro|)eit y, as in the ease of n ph'dg.'

of chattels at common law {(j).

A contract to deliver goods is coiiiplelely discharged by ten-

dering the goods for acceptance according to the contract; and

if acceptance is refused tliere is no I'urtlier obligation to con-

tinue ready to deliver {h).
" If a man he boun.l in 200 .iuartx)r«

of wheat for delivery of a 100 quarters, if the obligor tender at

the day a 100 quarters, h- shall not plead unnnn: prM, lx-oaus»

albei! "it bo parcel ot the condition, y(>t they b- />owa pr.rilura,

and it is a charge to the obligor to kec^p them" (J).

If tiie debt is payable on a day certain, tender nm-l Ik- made on

that day. Tender ante diem of a debt accruing due, unlesc*

accepted, is void of ellcct: as temler of the amount of a bdl

before it is due which, if accepted, operates as a purchase of the

bill, and not as payment (fc) .—A plea by th(^ acceptor of a bdl.

Ir) J'lr ritr. DixuH v. Clark (1847), Hi

L.'J. C P. nl ; 5 C. B. :i6r).

{</. llrmdon v. ytu-wijton (1842), 1-'

L. J. Q. B. 20 ; 3 Q. B. i>15.

(f) J„nun V Vane (I860), 29 L. J.

Q. B. 1G<J ; 2 E. & E. 88:t.

( f ) Hiirmer v. rriestky ( 1 85:1), 'Ji L. J.

C. 1041 ; Ifi Beav. 569 : Honk^n v. .S'in-

tock (18r.r)]. 34 L. J. <;. 4i6; UrecHinud

T. Suteliffe (1891), 61 L. J. C. 59 ; (1892)

1 Ch. 1.

(q llmk of Sru- .S. U'lilet V. O Cunnoi-

(1889), S8 L. .1. I'. C. 8J : 14 Ap. Ca.

273.
(A) See antf. p. 479.

(i) Co. Lit. 207 a.

(i) Billt of Exchanite Act, 18S2, s. 69 :

Bi.wen, L. J., Rickardim v. narrit

(1889), 22 Q. B. n. 2T.i. Sue FirtcSei

y. UtnninttiM (1759 , 2 Burr. 944.
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or the maker of a note, of a teudor f)osl diem is bad, notwith- <"hap. IV.

Btanding tlio tender is of le amount of tlio bill or note, with

interest from the day it bei amo due up to the day of the tender,

and notwitlistanding the plea allege.-, that the defendant was

always ready [o pay, not only from the time of the tender, but

also from the lime when the bill or note bocamo payable vO;

for the drawer or indorser must pay immediately upon reeeipt

of notice of dishonour (/«)• -^ eovenant to pay on a certain

day can be discharged only by actual payment or tender on that

day; though if the party afterwards chooses to receive the

money, the payment may operate and lx> pleaded by way of

accord and satisfaction fw}. Payment poxl diem disclmrgcs a

money bond by foreeof the statute 4&ii Anne, c. It), s. 12; but

this enactment does not (enable tlie obligor to binder poxl diim,

and the obligo(> may I'efuse a ton<ler so made(o). Whero there

is a margin of time for pcrformanci'. tender may Ik' made and

repeatc'd, if necessary, within tlio limit of time; thus, where a

seller tendered goods in discharge of his contract, wiiich were

refused, and upon arbitration were adjudged insuilieienl, it was

held that he might ttmder other sufHcient goods within the time

limitc-d by the contract (p).

Debts mav be contracted with i?>delinite credit, which the eredi- Debtaof

tor may terminate at any tune by demanding payment, or by
^^^jj

commencing an action; and which the debtor may terminate by

tender. .V promissory note 'ayable on d-mand is pre-

sumptively due immediately v leniaiid; and the right of

the creditor is so far c()m|>li'te • me date of the note that the

Statute of Limitation runs a<;ttinst hini from that date [q;. But

Buch a note is not considered as overdue so as to alfeet an in-

dorsee with its (quities(r); nor does it charge an indorser with-

out presentment for payment (.s); and a tender of the amount

due upon the note may be made at any time In'fore an actual

Hmrit
FMchtr

I) Ihhie V. Larknn (18.55), 10 Ex. 77B.

(Ill) Bills of Exchange Ai't, 188'2.

S9. 47 (2), o.i : Siwrr* v. Lfwi» IW.M),

.I L. J. Ex. 312 ; V Cr. M. & R. 370.

(tt) Piirko, B., Poole v. Tumhriiliji-

(18:i7), 6 L. J. Ex. 74 ; J M. & W. 226.

(o) FinrrH v. Formt 0670), 2 AVms.

Baund. 144, n. {(). Ami sec Oiddini/s v.

Oiddings (\'b6), 1 \A. Ken. 335.

!p^. }ir,rmr>r.m v. /-rr,- '1,S7S\ 48 L.J.

Q. B. 6.') : 4 Q. B. D. .'5o6.

^Vi XortMiv. Elhm (1837), « L. .I. Ex.
'1

: 2 M. & W. 461 ; Re llfonje (1890).

.)9 L. J. C. 709 ; 44 Ch. D. 627.

fn Baruiigh v. White (Win i, 3 L. J.

(). S. K. B. 227; 4 B. ii C. Sif);

/(r„,-'.« V. Mitrh,ll 1841 . 1 1 L. J. Ex.
.il : 9 M. i W. I.i: (ilnwuek v. Bnlh
(1889;. ;)9 L. J. Q. B. -'il . 24 Q. B. 1).

13.

{•) Ihartm'l Virf. h-'-k of India v.

hickMH (1871\ L. R. 3 P. C. .')74.

! <l
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P«»TlV tleuiaiid. or uii action brought upon it (/). -Wlu-rt- money is lent

or goods are sold and delivered without any delined terms of

erodit, or where money is reueivod to be ai i ount^nl for and paid

over, with or without interest, tliere arises an immediate debt

payable without demand, but whieh the debtor may tender at

any time whilst the credit eontinue> (m). In such eiwcs. unless

the credit has been put an end to by a previous demand, the tender

may be made at any time before proton^ has aetuallv issued for

r(«ovory of the debt: and tlie debtor is not bomul to tender or

pay the costs of the creditor in employing a solicitor to demand

the money and issue a writ {x; . Where goods wcif pledged to

secure a loan of money lent for an indefinite time upon interest

payable monthly, it was held that a demand of a sum exceeding

the amount tlien due for principal and interest was ineffectual

to terminate the credit, and to justi" v the lender in selling the

])ledgo u[um default in payment (;/ .

Mode ..{

making
tender.

Productiou
of the monf

A tender must be made at a time aad in a muimer reasonably

suHicienl for the receiver to ascertain wlietlier it satislies the con-

tract. A tender of goods is not properly made by an offer to

deliver closed casks said to contain the goods, the contents of

which are not allowed to be seen and examined (z); or by offering

goods at so late an hour of the appointed day that the buyer has

not time to inspect theni(,a;.-A tender of money ia payment

must be made with an actual production of the money; a more

statement of tlie debtor tiiat he is ready to pay is not sullieient;

unless, the debtor having it ready and offering to pay, the credi-

tor expressly or impliedly dispenses with the production (h). If

the creditor claim a larger amount and give tiiat as a rea.son

for not accepting thi' money, he cannot afterwai-ds object that

the money was not produced (c). Money locked up in a box,

which the creditor cannot open, is not a good tender; but a tender

(0 A'artoH V. tMaiii (ISS" ;, L. .1. Ex.

l.'l ; 2 M, & \V. 461 : Coltini v. llmdiiu

(ISU), KiL. .1. Ex. 243: 7 M. i W.
ii:.

ill) Kiiigt'iti V. Kinqtnn (I84:t), 12 L. J.

Ex. 248; 11 M. & W. 2:).'); Simlh v.

Miinncn (1859), 28 L. J. C. P. 220;

f, C. B. N. S. t);j2.

(.i) Muffnilv. raimm (1814 , 5 Taunt.

:)07 ; Cairn V. Couhmi (1802\ :i2 L. J.

E.X. 97; I 11. 4c C. 7(J4.

(y I'iyol V. riihlcii (1864,, 33 L. 3.

C. 1'. 134; 16 C. B.N. 8. 701.

;i hhetiiuiHl V. Whitmare (1843), 12

I,. .1. Ex. 318; 11 M. &"VV. 347.

(/) Startup V. MiinioHttld (1843, 12

L. J. C. P. 77 : 6 Man. 4c G. 693.

,b) finch V. Brook (1834;, 4 L. J.

C. P. 1; 1 Bin>r. N. C. 2.53; Exp.
Hanks (1852), 22 L. J. Bk. 73 ; 2 De G.
M. & G. 03U.

(() The Xonfntf (I8G5i, :i Moo. V. C.

N. 8. 24.''
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1

of a largo huui of money iu i)ag~ wliieli tlif erwlitor iiiav o|H'ii, Cha». IV .

iH good, providod the mu!u is coi roct (d)

.

The money U'lidcred musf \v curn'nt (.oiii of the roalm (e). Coin of the

By the ('oinagc Act. lH7(t. s. 4, " A triidcr of piiyincnt of mone\'

in coins issued by the mint in aecordance witli tliis Act shall

bo a legal tender in tlie caw of gold coins for a payment of any

amount; in the case of silver coins for a i)ayment of an amount

not excei-ding forty shillings, but for no greater amount; in the

case of bronze coins for a payment of an amount not exc(>eding ono

shilling, but for no greater amount. Nothing in this Act shall

prevent any paper currency whicii under any Act orotiicr\vis«.> is a

legal tender from being a legal tender" (/).—By the Colonial

Branch Mint Act, 18GG, power is given to the Crown by pro-

clamation to declare that gold coins made at colonial brunch mints

are to be a legal tender for payments within any part of the

British dominions specilled in such proclamation.

By3&4Will.4,c.98,8.G, " A tender of the note or notes of Hank note*.

the governor and company of the Bank of England expressed to

be i)uyable to the bearer on demand shall bo a legal tender to the

amount cxpn^sed in such note or notes, and shall l)c taken to be

valid as a tender to such amount for all sums above five pounds

on all occasions on which any tender of money may bo legally

made, so long as the Bank of England shall continue to pay n

demand their said notes in legal coin." -A tender in country bank Cheque or

notes or by a cheque on a banker may be good, if the creditor P** ' °

objects only to the amount and not to the quality of the

tender (g)

.

A tender may be made of a greater sum of money than tho Tender of

debt; and thecreditor ought to accept so much of it as is due (ft), j^^^"
Where the debtor tenders a gn>ater sum with a demand of change than dne.

it is not a good tender, if the creditor refu>es to give cluuiire, 'ind

objects to take the mouthy for that reason (j); but if tho creditor

refusi^s the money upon other grounds, as that the amount is in-

sufficient, or that another accoimt should also be satisfied, the

12 (rf mi'/r's, eiiii- 1 \
(•,{}>'. b ("o. \U II.

(r) lli,:,,jh V. .!/.(,/ ,
ls;i(i;, •) L. .f. K. B.

18li: \ A.' Jc E. Il.il ; Unnlim v. Slnimli-

(1847), 1 Ex. 477 : Re Sirim Sl»krr Co.

(187.^), 44 L. J. C. 386 : L. K. 19 Eq.

416.

if) fk-e :ifet. <., .,»if. ].. r>4-2. And
gee the Coinage Ad, 1889.

in /'.//7/«.» V. Ill in- (18:(1,, 1 L. J.

Kx. ;'»
; J Cr. ,t J. I.*); JomM v. Arthur

(1840;, 8 n.iwl. 442.

[h\ lh,ii,il,iK V. I'lilrirk :17!)0 , 3 T. R.
683 :' Dut'n V. Janm (183i), 1 L. J. K. B.
94 : I B. & Ad. 546.

•i\ HuhinMM V. Cnah '18!.'i\ (i Taunt.
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'I.

:1

Habi IV. tender will be good (fc). Tender ol a less eum than is dun in

puyment of ii single entire claim is void, the creditor not being

bound to accept less than his wiiole debt yl ; but lie may accept

Hueh lender in part paymmt without precluding himself from

claiming the residue, unless it is ii condition of the teuder that it

be aeceptcd in discharge of the whok (m, . A t«nder must includo

all interest due u|)on tho debt; hut a tender duly made prevents

the mvruing of future interest (n). The debtor ciinnot apply

u set-ofl in reduction of his diht, and lender tho residue; a sct-olf,

in the absence of a,','reenienl, Ik ing available only by way of plea

or counterclaim in an action by the eriHliior (ol.

Tendarof A tender may b,- pleaded to part of a general claim, as a claim

p«rt of claim.
^.^^. ^^^^ ^^y ^^^j delivered or for money recHjived, which may bo

comjposcti of several distinct dei)ts; and tho plea may Ixi mot by

a replication that the ti'uder was made to a distinct debt and is

insullieient (pj.—A debtor who is indebted upon several distinct

accounts may teuder payment of any one separately; but if ho

tenders a sum to the whole without appropriating any portion

to a particular debt, and it is not sullieient to cover all, it is not

a gootl tender to any (7^: unless the ohjec^tion is waived, as by

insistiuj; that more is due(r'.

To one of

several

olaimi.

Conditional

tender.

A tender made upon a condition which tho creditor has a right

to ohjcot to is not a good tender (,s); as the tender of a sum upon

condition that the creditor shall admit that no more is duo on

the same account (/;; but the mere tender of a sum of money

as being all that is admitted to b!> due. does not impliedly import

such a condition: and the creditor may accept it without pre-

cluding himself from claiming a larger sum (?<). A tender of a

1/1-) Cilmim V. f.iMock (ISi'J), .') 1). &
K.289: Jlivim: v. /.V/s 1 183'.iJ, » L. J.

Ex. -IM: .') M. 4: W. :iOO.

If) Ilium V. rhrl- ,1847;, !•> L. J.

C.'P. r.ii ; -jc. B. ao.^.

{nil Jltiircii V. Oirrn 1847\ 17 L. J.

Q. B. 5: 11 Q. B. i:iO.

(«) Paike, B., Xorlon v. AYAim (18:17).

6 L. J. Ex. 121 ;
-2 M. & W. 464.

{i,\ Siarlfs V. Siidiii-oie (18.').'>'i. 25 L. J.

Q B. 16 ; ."5 E. & B. 839 ; rinHpotls v.

Cliflm (1861), 10 W. R. 13.1.

(p) Ti/Ur T. Blanii (1842). 11 L. J.

Ex. 2.^7 ; 9 M. & W. 338 : Kohiimm v

Ward (18461, l.i L. J. Q. B. 271 ; 8

Q. B.920.

(7 SIronij V. Jlmrry (IRJ.i), 4 h. J.

O. 8. ('. I'. .57: 3 Biiifr. 3(14 ; llifdmg-
him V. Allen (1848), 17 L.J. C. P. lys;

!t C. B. 7it3.

I>) Ilia k V. Smith vl''Jl), 1 Pcukc,
IJl.

(«) fnurd V. Xvll (1842), 12 L. J.

0. P. 2; 2 Dowl. N. 8. 617; Hf Sham
Slokn- Co. (1(<75!, 44 L. J. C. 386 ; L. K.
I'J V^ 416.

(( Eeksteiii v. Rnimldo (1837), 6 L. J.

K. B. 198 : 7 A. & E 80.

(i<) Jlitiirooil V. Oliifr (1841), 10 L. J.

Q B. 153; 1 Q. B. 409; lina.nv. Owen
;l»47), 17 L J. y. B. ,5 ; U Q. B. tSO.

U^
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quarter's rent couplitl witli a Jomaiul of a reix^ipt to u piirticular Cha». IV-

day, it being ilinputod whi'tlior one or two quartors' ix'nt was Demuidof

due, was hold not to bi- a valid lender (rj.—An olTer to pay ""••'P'-

tho money upon condition of the uieditor giving a receipt is ml
a good tender; but a mere reiiuost for a receipt is not u condition;

and if the creditor ret'uso-i the money Ix'raiise insiilliciont in

amount, ho cannot afterwards object tiiat a recelj)t was re-

quired (y). Upon payment of a d^bt amuuntini; to two pounds

or upwards a person refusin<| to give a receipt duly statnpcxl is

liable to a penalty (2). —A tender made "under protest" does T.n.l.r under

not impose a condition on acceptance of tho money, but merely

prevents the olTor operating as an admission of tho claim by tlie

person tendering, and is, therefore, effectual (a)

.

prutent.

Tender of the debt may l)e made by an agi'nt of tho debtor; Tonderbror

or by anyone professing to act on his beimlf, if the tender is

afterwiirds adopted and ratilied by iiim (/;). And tender may

be olfectually made to an agent unless tiio person tendering has

notice that ho is not authoris(d to receive payment of the debt (c).

—Tender to one of several joint creditors, or by one of several Joint debtor

joint debtors, is a valid toniler. and miiy be pleaded as a tender

to or by all {d).

{xj H'lfh V. .1/i//^r (iSi.s .AC, B. fis.

(,,) J..Hn V. .(,Y/,«r 'ISl.l , S n. I'. C.

442; Reharitwu v. ./«(•/.«</-< isil;, Id

L. J. V.%. :ii)t: H M. & W. -Jiis.

(ri Stamp Alt. IslU, hs. 101. !»:{ '<).

(«) Scutt V. rxhriihe Rv. ISfifil. .•);»

L. .T. C. P. 2'J i ; L. R. 1 C. V. 5;i(i

;

SirfHii V Smith (ISt'.il), :)8 L J. C. 446 :

L. R- 7 K(i. 3'.' 4 ; (Iririiirooil v. Snlclilfr

(1891\ 1)1 L. J. C. 59 : (1892) 1 Ch. \.

(* U..id V. I!.,l,lr»iii ilM3). 2 M. & S.

8li : Fim-li V. Ilrimk MS34), 4 L. .1. C. P.

I ; 1 Biiiir. N. C. 2.Vt.

{.; Kuiniiv. nrail!nfiilf!lKi6),r>Jj.i.

Ex. I'i.i; 1 M. & W. :U(); Finrh v.

Jliruii,/ 1879). 4 C. p. D. 143.

Iri) ' llo'oilas V. Piitrick (17'J0), 3 T. R.
683 ; lllnck v. .S»mi/A (1791), ! Peiiki, 88 ;

SIrmy v. W«n«/ (182.i). 4 T.. J. O. S
C. V. hi: 3 Hiup. 304.
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CiiAi'iru V.

BUEACll OF CH)N IKACT.
tkau

l!nM(li of iiiiitrmt— ri'imilii-- ,n in t'i|iii>uli'iit to linii li lil >

Bifiirh by [iMiiii-ir disibliu); liiinHnlt' frcmi |M'rf iriimiii'i' llSti

Brt-at'li by rt'iuinciiitiitn nf (•inrri't -ri-hiiiii-Mtiiiti nut u'-i-i |itf.|

may U' nithilinwii- rttV('t i)f riiiimruitiiiii in waiviii>r i"ii-

ilitloijs prcc'iliMit tl37

Etfvct (if baiikriiptiy or iiiMiIvcDcy 'f ivri'iiiiM r i!4li

Dimilmr^i' of ri^flit of ailioii for bri'aih 640

A iiiiKAiM or (li't'uiilt ill |icrforiiimicc dischiiryes ii iimliucl in tlic

wnsf timt it L'oiivcits it into a tii^lil of action for iluiiiujjt's or

pi'cuniun coinix'iisution; iiiiJ any sulwotjuont peit'orniaufi' of tlie

Hreaoh of

coiitravt.

tciiiis tilloids no uctcnce to sucli action, but operates only hy way

of rejiuration anil in mitigation of the tlaniugi'S v")- -^t eiinnion H^'mediM

law till' riglit of action for ilaniagcs was the onl> reniody . lUit tlie

Court of Cliancery exercised the jurisdiction of coin|icllin^ speeilio

lierforniance of tlie contract upon oijuitahh; terms, in timse eases

\\hich admitted of such remedy, and where the eoutrai-t could

still he sulistantially pi i formed notwithstuiidinfr the hreaeh. The

courts now constituted under the .Judicaturi' Actsadminislir either

remedy which is appropriate to the case, and to which the partj'

niay appear entitled. But acliouH for sjn'cilic performance are

assigned primarily to the Chancery Division of the Higli Court;

ami an action in which specilic performance is advanced by way

of counterclaim may be transf' rrod to that division '>).
-

The performance of contracts has been treated in a former

chapter; and any default in performance as there exphiinod con-

stitutes a direct breach (c). It remains here to notice some casca

which are regarded in law as equivalent to a breach of contract,

and have a like effect in giving a right of action: namely, where,

before the time appointed for performance, the ])romiser disables

himself from performance; and where, before the time for per-

formance, he absolutely rei!"uaces the intention to perform.

tiiuivalent

to breach.

/I CaWrtWfrv. //(i«i/H.< '1877), 2C. P. lomlon Lmni Cu. v. Hairix (1884,. hi
D. ,'.92. St-p liiuliH V. Hidwell (1881). L. .1. Q B. .">:!«; 13 Q. B. I).'.540.

IX Ch. I;. 2as. ;i7 Si-e ««/', p. iioi.

^'^. Judicature Act, 187'i, b. -il :



636 DtHCIIAKOK. OK (nNTHAfrrH.

Paw IV.

BrMch by
rr<>iiiiM-r

imliliiiv

himM'lf friiii

pcrfornmii'

I

An act. of the prominor which disables him from |)orl;ormani!«'

may be ((juivaU-nt to a breach in giving an immodiato Ciiuso of

action. Whom iicrformanco is iluo at a certain future time, dis-

ability is in general no breach until tho time has arrived; bm

when' pcrforninntw is iliie U|>iin a oimtingency whicii may hapjwii

ut iui> time, and wliieli llurefore re(|iiires a eontimiinf? iibility and

rendincss, the promisor by disublinfj liinwelf becDUKM presently

liable to an act ion for breaeli of contract. .\s if a jierson contracts

to sell or leus(! land to another upon a recpiest ma<le, or upon ii

payment of mimey, or other discretionary condition, he must con-

tinue ready to do so; and if ho disables himself by conveying or

(lemisinir the land to a third party, be thereby dispenses with

niijuest oi' lender or any otlu-r condition precoilent, ami iM-coines

liabli' to an immediat.« action for breach (d). So upon a sule of

S!'ecilic -roods to be delivered upon iv-piest. if tho .seller s.dls and

.ivers tliem to a lliird party, lie is ;il ouw liable to an aelioii for

breach of eontraet without recjuest, beciiuse he bus disabled himself

from (leli\irin^' them f). ri-on tlli^ prinei[)le u promise of

marria^'e is brok. n immediately by maninjre with anoliier i.Mrty;

all conditions preceib'nt I'ml'-t- the contract, as a re,|uest, or the

lapse of an appointed oi i p •sonablo time, are thereby dispensed

with; and it is iii-matena. :.al the marriage bceomes dissidved by

death or otherwise before such conditions are satislied /). .\

contract of employment in a business for a certain term at a lixod

salary is broken by the employer abaniloning or soiling the busi-

ness: and tho salary for the whole term may be claimed imme-

diately; but no claim can be madi^ for prospective commission or

prolits on business which th(< employer might carry on or not as

he pleased (r/). But where tho servant is to bo remunerated by

a commission on orders or sales, it is an implied term that, during

tho period lixed for tho duration of the employment, tho master

will do everything on his part to enable the servant to cam his

commission, and may include the carrying on of business {h). So

(d) F;,;lv. TUfV 'lS27i, •' L. J. O. S.

K. B. IB'.i ; B. 4: G. If.'.'i :
I.^rrUk v.

friwkliiti ilSl«), l'< L. 3. Q. B. 146;

8Q. B. an.
(<•) Ilouilillv. rarmtu (ISOS;, 10 Kast,

(/•; fllinrt V. Slune (1846), 1.^ L. .1.

Q. B. ! i:i : S Q. B. 35« : r„i„eii v. Smith

(1 4«), 1.5 L. J. El. 106; 15 M. & W.
189.

Ip) MaelureU cut (1870), 39 L. J. C.

Gs.i : L. R. 5 Ch. ".37
; Hhndfiv. /'oriinoti

(ISTG), 47 L. J. Ex. :t"G; 1 Ap. Ca.

•J.lti. Sfc Hamli/n v. »'.w/ ;18!I1), 60

I,. .1. Q. B. 7.'i4'; (1.S9!: 1 Q. B. 4-8;

Jirn.uald v. U'M'r (190(1), 7'> L. J. K. B.

6CS; (1906)2 K. B. 728.

(A) Ilr hitrnt yiimr Cloth Co. (1872),

41 L.J. C. 476 : Titmrr v. (Juldnmith

(1891), (;o L. J. Q. B. 247: (1891) I

Q. B. 644.
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an oRoi to divide » Imnuit iitnongitt cuitomoni may ontitin n oustonior

who had onniplicd with thi> oonditioiis on whiih tho offer ii baaod

to daniaRi's if the hiiiincus ia tran-sfurrod (i), Tho compulsory

winiliiig-up of a ooin|iany oporuti-s as a dismissal of tho riiann^cr

uud othor agents of the oompuny, and entitles tlium to pr<>vo for

oonipensatioii as for u ln-eaeh of enntract, hut a voluntary w iiidin^f-

up Ltti not this ell'ect (A). An I the same result follows from tho

transfer uf ihi- husiness to another company (/): and fmni the

appointment of a manager and retviver who takus over the husinegs

for creditiirs fwj). The windin^'-up of an insurance com|>any

operated as an iinmediati! hreaeh of tho contract with |)oliey-

holder; it exonerates iiim from further pa\ tnont of premiums and

entitles him to an immedialu claim for damai^es, the measure of

which is the Hum ncjuirud to prouuni a similar policy of the same

amount (n).

Cnuf. T.

If hefore tho time unpointed for performinir tho cunlracf one liri'«rli bjr

, , „ 1 • . . ,.
iiimiiri»tio«

party gives notice to the otiior ol his intontion not to perlorm it, ,.fn.iuu»ut.

he ma\ he cliarj;el in an immediati' action as for a hreaeh; in

which action the other party may claim prospei^tividy sut;h

damoi'i's as would hi' caused hy a hreaeh at tho appointed time

8ul)jt>ct to any circumstances which may oi)erat<i in niiti<^ati<in of

the damas;cM(o). Tlie n<Jtioo for this purposo must express an

aii.solute and unequivocal intention of renouiicin<7 and re|iiiiliatinK

the (ontraef (/)). A rni-'laken eointruilioii of tJK! <;)n tract or an

imperfect tender which may he amoiKh'd in time, or an expri^ssjon

of present clisability to pcirform it, is not sullicient (7). And a

party lias no right h(,'f()re performano<' is due to demand and have

a distinct notice whetlu-r tiie other parly intiuids to perform liie

contract or not (r): and U])on a similar jirineipie where a eharter-

(1) IliiJni:, U. V. X'hm (190.1
, 74

L. J. k. B. 4);); (lyu.'!) A. C. 111!).

(k, Melhimiirn tasr (ISSl! . .M I,. J.

(J. «-20 ; 32 Ch. D. 3«6 : Mvlhiml Cm.
Ilk. V. Altwomi (19U4;, 74 L. J. C. 2Mti

;

(ISOJi) 1 Ch. 3.77.

(/) Stirtingr. MaUland{\mi),'i\lj.S.
«4. B. 1 ; 5 B. & S. 84U.

(wi) Reid V. r.xploniren C". (1887), .18

L. J. Q B. 38!< ; 1S> Q. B. D. 264.

(b) lluldi.k't eau fl873), 42 L. J. C.

612 ; L. R. 14 Eq. 72.

(o) Hoelolerv. Jit la Tour {\Hf>i\ 22

L. J. Q. B. 4.15 ; 2 E. A B. 678 ; Fmt

V Kn.iiht (1872 , 4 1 L. J. Ex. 7'J ; L. R.
7 Kx. 111.

(p) Jimm V. GM„i,i (lS5:i), 22 L. J.

Ex. 317 ; .S Ex. 920; .l/.r«,y Stf.1 Co. y.

S.v,l..r (1HN4). ,11 I,. J. y. B. 497; »
Ap. C,4. 434 : Curmfill v. Ilemon (1900),

tiU L. J. C. .181 ; (1900) 2 Ch. 298

('/) .V'rwy SI, el Vo.\. .Vay/ur (1SS4),

S3 L,. J. Q. B 497: 9 Ap. C». .34;
It'Tri.uittim T. FrrriW^i, 4S L.J (J. P.

0.1; 4 y. B. I). .1(10; J^/iml^ntv. Miltin/
(18S;1), .1,1 L. J. Q. B. 167; 16 y. B. D.
460.

[r) JtipUy V. MrHlun (1849), 18 L. 4.
Ex. 419; 4 E' 34i.
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Paw JV. party g»vu tlu- uharturor iin option to oaiicoi tho contract if the

ship were not au " urivod iihip " ut a uuineil p'Ul \>y a nuinutl duto,

tho «hipowni>r <;anii<it tall upnn thi' ohartorir to cxi-roiii) hit option

although tho day lixid for arrival Iw paswd »). Tho ronmiciii-

tion docs not operato a^ a roioiiwioii of the contract, Ixjcauso ono

party to a contrail lannol alone r'ltciii'l; Imt tho oilmr party

may ailopt such rcniuuiation with tlir ••lloi-t that thn contract in

at au end, except for tho purpono of brint^inj? an action for tho

doniajrex ronmMpiiiit ti|Hin tho reuunciatian /). Wliorc a person

on>?a>.'t(l a rourier from an appointod future day for tliroo months

certain at a monthly salary, and hofiire tho appointed day wrote

to decline' his servircs, it was held that an a(!ti()n would lie as for

a breach of the ontract without woiting for the time appointed

to eonimeuee the emph>ynient '/»). So with a eimtiart for llie

sale and delivery of ^oods iit a future time, or in iiislaliiieiits at

future timert, a notice l>y tlio seller to tlio buyer of his intention

not to deliver may be anrepted and acted upon as an immecliato

breach; ami the liiiyer in ///•/««? /iw/c enl itied to damnircs measured

by the dillerence helwceu tlie contrail price and the iiiiirkrt price

at the appointed time or times of (leli\ery. iciiviiii,' it to the si'ller

to show in miti^'ation tliat he could in the iulerval liave obtaiiu'd

a new contract upon better terms; or if the lime fo;- delivery has

not elapsed when the dama;;es are asses-iod, the futun; dai.iiges

must be estimated prosi)cctively t'x). Wheio a shipowner repu-

diated a contract for thi- carriage of <?oods to bo shippe.l on a

certain date, as having been made by an a-reiit willioiit c.uthorily,

it was held that the owner of the goods was entitleil to acee|)t such

repudiation as a breach of the contract ami to maintiiin iin .icli ^u

for damages; though the shi|)owner when liii> time iirrisrd, mid

before nnv new arrangement had been ma le, oU'ered to tak" the

good? and perform the cont ract (,// . Upon llie saine loimiple

where a man promised to marry a woman upon the death "f his

father.and afterwards, whilst his father was living, iiuiiouiicd to

ber his intention of not fulilUing his promise; it was held that she

Hi '.

I i

•«) Mo'l Tr'H'in \l,iu <„. V. ./«./..•(• [ii) ll..,l„f,,v. l)r l„ Tour (l<*.Vi), li

If,,,- V '•„. (.910), Vj I.. ^. K. K. S'JH
;

L. .1. »). B. 1 -. : 2 K .V H. liTS.

(I'.iKii 1 K. B. S4». (•>) /•'••"" > ""''•:' l'"*"-' V •'• '•

(f. J.,l,mt V. .!/,//.»./ nSH51..',.U.. J. Y.x. '.'14: f-. I!. 7 Kx. Itl'i
; [(r^<- v.

Q B MIT; 1li»i- B. 1). HWI ; <!„. Hill- Jul,,, .; (ISTJ), I.' I.. J. I. 1'. »'•)
;

I^. K.

y.',..'..'..; r..' V ,f.'.'.'^).J!.-" ;!'.">" . 7" L J. «'' e 1i'7.

f 77 (l'.)iiU' A. (". IIS. Siv .l/iri</riv.« '!/) /'""/(*/• /^/. V. A.«r,.. (ISO'.", :il

/(',».. ;. Mra.,.,-., ym), .VJ L. J. 0. 707

;

L. J. C. I'. 28 1 ; 13 (
'. B. N. S. s- J.

(I'jlO) 2 Ch. 218.

II.

\m
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WH ontitlod itmntHliatol} to treat the aiinounoniuoiit »» a breach of **»*. V.

contract, without waiting for tlio diuth ol! tho fother^j).

Hcnunciation of tin- contract will o|)crato uh a jirownt broach i;._"..i."l..ti"i.

only if BocoptiHl and uct.d upon as nuih l).v tho otiior party who ,

may, if he plcam*, disroRurd it and iniiat upon porformanco

according to the t-rum, "Trio proniinoo may trout tho notioo of

intention as inoptiative und await tho time whon tho contract is

to be executed, ond then liold tho other party rcHpouHible f'lr all

tho consccjuencoH of non-perroiinaiice. Hut in thot cuso ho keept

the contract alive for tlie Umelil of tho oilier party as well a* hit

own; he remains Nul)jict to all iiis own ohliKutioim mid lialiilitica

under it, ond cnabjeii the other party nut only tocomplelo the con-

tract, if 80 advi(»e<l. notwithittunding lii« pn vious n'puiliation of

it, hut uUo to take advunla;,"' ol' any Hiip.ivening ciii'urimliuiee

which wouhl justify hiui in (hclining to eomph te it' ,rt). If

the Bcllei of goods I'or deliv.rv at a future day gives notioi' of his

intention not to deliver, or if tho buyer gives notioo of his inten-

tion not to aceept, in either caso the other party may abide by the

contract and await the appointed tlay; and if tho contract Ik> not

then perfoiiiied, ho may claim full compeuHation arcording to tie

market price at that day {It}. And where the charterer of a 8hi|>

gave notice to the shipowner that he should be unablo to provide a

cargo, nnd requested him to leave tiio port; but tho shipowner

insisted upon having a cargo in fulliliiinit of the eharler-party

;

and whilst the days allowed for h)adiiig w.'ro still unexpired, a

declaration of war [lut an end to tlu' ciiarter-party ; it was held

that the charterer was tiiorehy disch;i! geil /•).

Renunciation <>f the lontract, if not accepted by the other party K.tein.i(ition

as a |>resi'nt breach, may Ih- withdrawn at nny time lulore the per- w'tli'lrawn.

formance is due; but if not in fact willulrawn it is evidence of

continued intention to the same elfect (rf).--Thcivfore it operates i;tr™tiii

as a continuing waiver and discharge of all conditions precedent ""Xlntm

to the liability for the performance; such as a (hmand of perform- imredint.

ance, the lapse of a reasonable tim(> or an appointoil time, tho

tender of money or goods, or the like ;> . Where a contract was

(.- F,..^t V. A-...7'.' (IsTJ , 41 L. .1.

Kx. TS: L. R. 7 Kx. 111.

(«^ /V,-™,-. Fri.^l V. Knv/IiI :1s:j), 11

L. J. Kx. 7(1 ; li. tf . 7 Kx. Hi; Jn/,„.i.,Hf

»..I/. /.»7(lss;,i, .'•,,) L. J. Q. «. 167;

icy. iJ.'l). u.ii.

(A) Inijlty. /Vi^woi (ISIS , 8 Tiiunt.

640; rfi'illix./ft V. Arrt«» ns:t'.i', (I I,. J.

Ex. 33; J M. & W. 17.i : .Vi<l.,i.l v.

//.ef ,( r„ I'.Hij . 71 L. .1. K. B. iti-i ;

I'lOj) 1 K. H. 4S.'.

.• .irr.vv. /;.."./'« 18.V) , 20 L. .1.

H. n. :i ; fi K. \- n. |ir>3.

1./; /.•./'^v V. .»/•'/,„•, (184;> , 18 L. J.

Kx. 1!;>. 4 r.-i. :!».>.

(', Itii-lr'l V. .I/T;,„r ;184it,, IS L. J.

Kx. 4iy; I Kx. ai.'i.
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UISCHAROE OF COMTRACT8.

made for the manufacture and supply of goods to bo delivered in

certain quantities monthly, and the buyer after accepting a portion

of the goods gave notice to the seller that he had no occasion for

more and would not accept or pay for them; it was held that the

seller might claim for a breach of the contract without manufac-

turing or tendering the rest of the goods (/).

Bankruptcy or insolvency is not alone such an incapacity to per-

fornt a contract au to entitle the other party at once to treat it as

broken and to claim damages; as it may be for the benefit of the

bankrupt or insolvent or of his estate to complete the contract, and

the represGntatives of his estate may be authorised to do Bo{g).

Thus, where a banking company, after giving a letter of erediti

undertaking to accept bills to bo drawn against bills of lading,

stopped payment before it was used; it was held that there was

no breach for which the holder of the letter could prove damages

in the winding-up; because tliere had been no refusal to accept

bills, and tlic liquidator might bo authorised to carry out the con-

tract and accept tliem(/*). Nor docs bankruptcy or insolvency

alone entitle tlic other party to rescind tiie contract; but a notifi-

cation by a party of his insolvency may be taken as presumptively

importing an offer to rescind, which the other party may accept;

and it would, at least, justify a refusal on his part to complete the

contract, unless th(( insolvent or his representativi* should prove

their ability and readiness to complete on their part (*)•

The claim or right of action arising from a breach of contract,

in common with rights of action arising from wrongs of other

kinds, may bo discharged by proceeding to judgment in tha

ordinary course of legal procedure, thus merging the original causa

of action; and tlui judgment may bo satisfied and discharged by

execution. The law of Practice and Procedure, regulating the

course of proceedings in actions, is not within the scope of the

present work. But besides the ordinary course of legal procedure,

there arc some other modes of discharging rights of action, which,

80 far as they apply especially to those arising from contract, may

bo considered to require notice here; and tlicy are therefore treated

in the following chapters.

„

!'

1

;

1,: 1,

(f) Cortv. Ainlifrgate Ry. (1851), 20

L. J. Q. B. 400 ; 17 Q. B. 127.

(j) Kxp. StapMon (1878). 10 Ch. D.
886. Sec |>o»'. Ft. VI., Chap. VI.

(A) Kxp. 7'of«rf'«r(1868), 37 L. J. 0.

121 ; L. B. 5 l-Vj. 160.

(») Kxp. Chalmtn (1872), 42 L. J. Bk.

37 ; L. K. a Ch. 294: Morgan v. ttaim

(1874), 44 L. J. C. P. 47; L. R. 10

C. P. 15: Rf Phanix ItniHrmrr Stetl

11876', 46 L. J. C. 11.'.: 4 Ch. D. 108.

See Sale of Uoodx Act. 1893. mi. 18. r. I,

42 ; and rfxp"»t, Pt. VI., Chap. VI.



BREACH. (i4Ua

CANADIAN NOTES.

lireach.

In Auclittiioiiif i u.. vs. Arms, -J') l'. C. ('. I'., 4():5, an action

was bruuKht on a judgmont rccoverwl in Scotlanil for breach of

defendant's aKreement to deliver sewing machines to plaintiff.

Defendant ph-aded that plaintiffs were to be defendant's sole

agent for the sale of his sewing machines in Great Britain, and

to be paid for all machines sent to the plaintiff after plaintiff

had sohl and received payment for the same; that defendant was

to furnish a specified numlter of machines per month and plain-

tiffs were to furnish a monthly statement to defendant of the

machines sold by them and remit the price of the machines so

sold and paid for at a certain rate which the defendant guaran-

teed ; and the defendant averred that he delivered the machines

in accordance with the agreement and in all things performed it

until the phiintiffs negh-cted and refused to furnisli such state

ineiit and remit the money received by them ns aforesaid, and

that defendant's refusal to send any further machines was

solely l)y .eason of plaintiff's said breach of agreement. The

plea was held bad as not showing either tluit the performance of

plaintiff's covenant was a condition precedent to performance

l)y the defendant or shewing any fact from which it might be

inferred that the plaintiff's breaeli entitled the defendant to con-

sider the contract as rbandoned and to rcseind it : and that the

defendant's remedv was by cross-action.

Breach lirforr Timr for Pt rforma iirr.

In Sainhrs vs. Babu, '> V. C. C. P.. 441, the defendant agreed

to sell to the plaintiff the net profits for two years of certain

shares in a mining company. Shortly after, tlie comi)any sold

and assigned to anoflier company certain tracts of land in the

conveyance described, and all tools, engines and so on for a large

sum, to which sale the defen<lant assented. It was held that the

defendant, having disposed of liis stock, which iei>rescnted his

interest in tlie mine, before tlie time at which he was to sell the

profits to th<! [jlaintitT. had placed it out of his power to fulfil

liis agreement, and plaintiff was immediately entitled to sue for

the breach.

In Diilka vs. Taylor. -U V. V. Q. H., 12, the declaration was

that tlie |)laintiff agreed fo sell and defendant to buy certain

1—(HO



640b CANADIAN N(JTl';s.

}

i

lands in Oshawa adjoining the lands of tin- plaintiff for !|!:{2"»,

the money to be paid and the conveyances executed on demand

;

that defendant should in eighteen months put up a factory there-

on of specified dimensions, and that, in case he should not do

this, he would at the expiration of eighteen months reconvey the

land and receive back back the purchase money. The plaintiff

was ready to convey, l)ut tlefcndant did not pay the plaintiff or

complete the purchase, but notified the plaintiff that he aban-

doned and would not perform the agreement. There was a plea

upon equitable grounds that the defendant made the agreement

on behalf of himself and others who were about to associate

themselves as a company to manufacture jdatwl ware on the

said lot, and with the intention of securing said land as a site

for their factory in case the company .should decide to erect it

thereon; that the plaintiff knew this when he made the agree-

ment, and, before any demand by the plaintiff for payment and

before any conveyance of the said land, the defendant and

others decided not to carry on the business, and gave notice to

the plaintiff thereof, and that they would not re(|uire said lands,

and that the plaintiff was released and defendant did not other-

wise abandon the said agreement. It was held that the declara-

tion was good and that the plea was no answer to it. following

the ease of Hochxtcr vs. La Tour, 2 E. and B., 678.

Breach, Where Committed.

In Offord vs. Hresse, 16 Ont. P. R., ;J32. the defendant, resident

in tiie Province of Quebec, there wrote and posted to the plaintiff

in Ontario a letter putting an end to a contract of hiring entered

into in Quebec between the parties. It was held in an action for

wrongful dismissal that the breach of the contract was made in

Quebec and not where the letter was received.

In BcJl vs. Villcnnn-e, 16 Ont. P. R., 413, it was questioned

whether, where a <'ontract of hiring was ended by a letter sent

from another province, this indicated that the breach conir

plained of was out of tiic province.

/'/( (idiiifix.

In Leonard vs. Xorthi/. 22 V. C. C. P., 11, the declaration was

on ;t contr.'ii't by tostntnr t<> build a marine Iwiler and steam

engine for plaintiff, alleging |)artial completion by the testator

m
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before his death and a promise by the defendants, his executors,

to complete it for tlio balance due. I)ut that they did not com-

plete it in time, and delivered it untinislicd and not aceording to

the speeifieations. The defen<lants |)leaded, among other pleas,

that the testator and the defendants, sinee his death, made all

the variations from the plans and contrcets in the declaration

mentioned by the leave and license of the plaintiff or his agents.

This was held bad, because, among other reasons, leave and

license could not be pleaded to a breach of contract, but a plea,

as to so much of the declaration as referred to alleged imperfec-

tions of material and workmanship, that, after the occurrence

thereof and before suit, the boiler and engine were taken by the

plaintiff from the defendants as executors whereby and by force

of the contract set out in the declaration the defendants ceased

to be liable in damages in respect to the cause of the action to

which the plea was pleaded was held good.

In Abel vs. Ltonard, 12 l'. C. R.. 192, the action was on a con-

tract to make and furnish a steam engine and boiler, the breach

being that the boiler furnished was not made of good and suffi-

cient materials, and was not reasonably fit and proper for the

said engine. The plea that the said boiler was made of good and

sufficient materials was held bad, as not answering the whole

breach.

In MacXamara vs. Skain, 2'i O. R., 103, under a building con-

tract in writing, the contractor agreed that, subject to any
exten.sion of time by the architect, the building should be fin-

ished by a named day. with liquidated damages in default. It

was also provided that all extras, etc.. should form part of the

contract if authorized by tlie architect, who was first to fix the

price and grant such extension of time therefor as he thought

nece-ssary. and power was also gi\-en him to extend the time for

completion in case of a strike. The l)uilding was not completed

for over four months after the time fixed, and this action for

the l)alance of tlie contract jiriee was commenced within th^

time the final payment was made payable under the contract.

Although some extras were done and there was evidence as to

delay by strike, the architect was not asked for and he did not

grant any extension of time. It was held that the contract must
govern, and that tlie defendants were entitled to recover by way
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of counter-claim the sum provided for by the contract as liqui-

dated damages.

Breach .Vo< Discharging Promisor.

Ill Camplull vs. McLcod, 24 N. S. K., tJti, the defendant ugreed

to furnish all the stone required to ballast a pier, to be paid $400

in instalments of $100 as the work progressed. It was held that

the failure to pay the first instalment did not discharge the

defendant from his obligation to perform the rest of the work.

In Mattinson vs. Hcwson, 43 N. S., 839, plaintiffs sued before

justices of the peace for work done and materials supplied in

connection with the building of an addition to a cottage owned
by defendant, and the defendant relied upon certain defects in

the workmanship. It was held that the implied contract that

the work should be done in a workmanlike manner was not one

going to the essence of the contract, but that the defendant was

entitled to an abatement of the price on account of the defects

shewn to exist. Per (iraham, E. J., citing the remarks of

Tindal, C. J.: "If it were a condition precedent to the plain-

tiff's remuneration (that tlie work should be done in a workman-
like manner) a little deficiency of any sort would deprive the

plaintiff of all claim for payment, but under such circumstances

a jury may say what the plaintiff really deserves to have. '

'

In Brown vs. Xelson, 7 O. R., 90, the plaintiff agreed to pur-

chase from the defendant 76 shares of the stock of the Globe

Printing Company, and gave the defendant his note, payable in

two years, for the price of the shares. At tlie defendant's request

he then pledged these shares and forty-four other shares of his

own to a bank, which discounted tlie note for the defendant. It

was found by the jury that it was a condition of tlie purchase

that the defendant, who liad a large interest in the company,

should keep the plaintiff in the position wliieh he occupied as

managing director of the company at a fixed salarj-. The
defendant, at tlie maturity of the note, retired it. and took an

as.signment to himself of 120 sliares. The plaintiff liaving been

afterwards dismissed from his position, l)rought an action for

the return of the 44 sliares, on the ground that the purpose for

which they liad been pledged had been fulfilled, and for a return

of the note, and to be relieved from tlie jiurehase of the 76
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Mliares, on the ground that the eundition of the purchase, namely,

his beinc retained in office, had not been fulfilled, but had been

broken l>y the defendant's i)roeuring his dismissal. It was held

that, as there had been a partial pcrfonnanee of the defendant's

agreement by retaining the plaintiff in o*^ee for the period

within which the 7<i shares were to liave been paid for, there

could be no rescission of the whole contract, but that the plain-

tiff was entitled to a return of the 44 shares, and the defendant

to judgment for the price of the Hi shares, and that the plain-

tiff's remedy, if any, for wrongful dismis.sal was by independent

action. It was held, also, that the (icfcndant liaving performed

his portion of the agreement, the Statute of Frauds, as rc>rards

agreements not to be performed witiiin a year, was not appli-

cable to the undertaking to keep the plaintiff in office.

In MrLrllati vs. Witistoti, 12 (). K., 4:il, it was licld fbat. in

order to recover i.'i an action for non-performance of a contract

to do work, the plaintiff must show a willingness and readiness

on his part to perform and on the defendant's part a distinct

and uneiiuivocal and ab.solute refusal, and that such refusal was

treated and acted upon by the plaintiff, for if after refusal he

continued to urge or demand compliance with tlie contract he

must be deemed as considering it as not at an end. In the case

cited the plaintiffs set up a contract made with defendant to cut

and lay down on the defendant's limits a (|uantity of ties, that

he was to ship his outfit to Port Artluir, where lie was to receive

instructions from defendants as to the means and the way of

forwarding the same to tin- place where the work was to be per-

formed. The plaintiff sent his outfit to I'ort Arthur and claimed

that defendant neglected and refused to give su(!h instructions

and refused to carry out the contract, but the evidence was held

to disclose that the plaintiff himself was not ready and willing

to perform the contract, and, further, if a refusal to perform by
defendant was proved, that it was not treated and acted upon
by plaintiff as such, but thereafter he continued to treat the

contract as still subsisting. It was held, therefore, that the

action failed.

In Cowan vs. Fisher, 31 O. R., 420, an agreement for the sale

of a machine provided that tlic inventor should personally

in.speet the placing and setting of it in operation. The machine
2—640
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was delivered, but the inventor refiiHinR to go, the vendor sent

another competent person to set it up. It was iield that the

vendors were nevertheless entitled to reeover the price, on the

principle that the stipulation allo(red did not go to the whole

root and consideration of the contract, and, therefore, was not

to be considerd as a condition precedent, hut as a distinct

covenant, the breach of which could be satisfied by damages.

'!
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ACCORD AND SATISFACTION.

PAOE

Accord and utbfaction of breavh 64t

Contraiitii under Real—(xmaiderstion of accord—adequacy of con-

ideratiou—agreement uf parties 6<t

Accord without utiitfactiun 6(2

New contract taken in Hutisfaction—compoution with creditom
—liability of third party 643

Accord and Hatiiifaction with or by joint creditor or joint debtor

—

by agent 645

:1

A BIGHT of action for a breach of contract cannot bo discharged Accord and

by any performance or tender without the consent and accept- wtirfattion.

anco of the promisee; for tlie promisee after breach is entitled

to the damages or compensation provided through the process

of law, and is not bound to accept f^^y other satisfaction of his

legal right. But he may agree tc xjcept satisfaction; and an

agreement to that effect, accompanied by the delivery or per-

formance of what is so agrcixl vpon, discharges his right of

action. This mode of discharge is called in technical language

an accord and satisfaction.

An accord or agreenicut before breach, in varianoe of the terms C,mtraot»

of a contract under seal, was ineffectual at common law, unless "" "•8«-

made in the like form of a deed under seal (a). Accord and

eatisfaction after breach dischargee the right of action, whether

the contract was made by parol or by dead, or in writing; for

it does not involve any variation of the torias of the con-

tract (6). But at common law, a single boiid or a covenant to

pay a present money debt could not bo discharged without an

acquittance under seal after breach (c) . But to an action upon

a covenant to repair, as the covenant alone di'l not givo ony

(a) Sprnre v. Ilealfg (18.J3). 22 L. J.
Ex. 249 ; 8 Ki. 668 ; Xaih v. Arniflrong

nS6l), .TO L. J C P. 286; 10 C. B.
N. S. S69.

T.

(*) See Smith v. Trouxlale tlS.54), 23
L. J. Q. B. 107 ; :» E. & B. 83.

(.-) Prrxfi-nv. /'A»-t*^»»ffs.']7-'»l*} 2 Wilp.

86; Hogert t. Pagnt (1768), 2 WiU.
376.

T T



9H'i 1>I8CHAK(!K OK CONTKACT3.

Pab* IV. cause of action, but the non-rcpair of tho house in breach of the

covenant, an accord and satisfuction was a good plea (d). Accord

and satisfaction or payment was available in iqu.i; in answer

to an action for money duo utid r a bond o covenant without

an acquittance under sal; and since t!io Judkcaturc Act tho rule

of equity prevails in all Divisions of the High Court (e).

thf* con-
ideration

CotiiHderation Accord and satisfaction may bo supported jy any legal con-
of »ocord.

gid^.i-ation agrerd upon by tho parties for that purpose (/). Pay-

ment of a debt or liijuidated money claim after it is due operates

by way of accord and satisfaction; payment of the debt at tho

time of falling due operates by way of performance of thi. con-

Ailwjuacyof tract (y).—The intrinsic value of the consideration is imma-

terial; it is settled by agreement of tho parties to bo the equiva-

lent of the right of astion(A). But in the case of payment

in satisfaction of a money debt of ascertained amount, tho accept-

ance of a smaller sum is no satisfaction of a d >bt of larger

amount, without a release of the residue or some additional con-

sideration for abandoning it(i). And tho consileration of tho

accord nius*; bo something presently done or agreed to bo dono

in satisfaction, and not something already dono and past; for

any past matter would not constitute a consideration sufTicient

A(rreement of to support it (fc).—There must bo an agreement of both parties

bothpatUen.
^^ j^ ^^^^ satisfaction. Where after a broach of contract the pro-

miser sent a cheque "in full of all demands," and the promiseo

kept the cheque and returned a receipt "on account"; it was

held that the keeping of the cheque was not conclusive in law

that there was an agreement or accord that it should bo taken

in satisfaction (l)

.

Acpord An accord alone is in the nature of an offer which the parties

uulifufiioD ^"^y respectively refuse or withdraw until tho consideration to

1 !

[H

(-/) Walie't emr (K0'>-., 6 Co. 43 b.

(t) Ktmti V. Si-rrfj (1HH9). 68 L. J.

Q. It. 3(1-2 ; n y. B. 1>. ,5.-.

(/•) <,„,^r V. /<! ker (1855), 24 L. J.

C. i". tiS . 15 C. B. 8;j.

(v) ^t^ iin'.'. p. (illl ;
pmt, p. ri47.

(/.; CHrleuti v. (,/./.* (lSi9), I" L.J.
El. It4; :) Ex. 37."«. S>e Jlolfm v.

M-iMn (!8:3), 43 L. J Q. B 3 ' ; L. R.

9 Q. n. .'.5 ; Cirtili V. f.WUlw S-vlii

hall Vo. (!'•*•'.')• ''.J L. J. Q. B. 257;

(1893) 1 Q. B. •1&6.

(i) Cwnhfr V. n'an' (1719). I Strs.

42': 1 Sm. L. C. 3 5; F.iakn v. ltr.r

;iss4 . 54 L. J. Q B 11) 9.\p. Ci.
005; r„d ru-,oil V. I'mle, u,~,d y\»>ij, 6i
L. J. P. 10 I

; (I 91) !• 24
(/) .^^«</ V. /'...," (184'). 14 L. J.

C. I'. 21 ; 1 ('. B. :-!.

(0 />.<(/ V. Mrlet (i88!.), 58 L J.

Q. ». ^93; 22 y. B. I> t> 0. S,.,- U,
W. ir. I H»..i>i H Cn. (191)5), 74 L J. U.
188 ; (19U0) 1 Ch. Ml.
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be performed vi givun aad a'>coptod in sui i-ifuction is itoinplutcly Cmr. VI.

executed, in which ovonl only it is an answer to an action for ~

tho original cluitn; "a pka of accord, to bu a good plea, must

ehow an accord which is not executory at a future day, but

which ought to bo executed, and lias bocn executed, before the

4 action brouirlit" (w). A tender of execution, which tho crcdi-
'-% tor refuses to accept, is not a good plea; nor is a part execution

of tho accord (w). Tho accord not amounting to a eontruet,

tliercfore does not require tho formalities of a contract; it may
bo proved by parol evidence for tho purpose of supporting the

execution in satisfaction, although it involves matter which, us

tho subject of an executory contract, would be within the Statute

of Frauds (o). And as tho accord alone without execution does

not discharge or atlcct the right of action, the Statute of Limita-

tions continues to run from the time the right of action lirst

accrued (p).—Accordingly, an agreinicnt to give and take pay-

ment of a debt in goods all'ords no answer to an action for tho

debt, unless the goo Is have boon actually delivered and accepted

in satisfaction (g). An agreement by a buyer to'ucce()t other

timber than that contracted for, is no answer to an action on

tho original contract, unless there has bo_'n an acwptanco (r).

So an agreement that the creditor should collect debts due to tho

debtor and apply tho amount in sa'i-;faction, or an aifnement to

execute upon demand a mortgage to s'.'curr tho debt (/ ), all'ords

no answer to tho original cause of action while the contract

remains in any part executory.

Tho consideration of the accord maybe a new contract which is Ncwmntract

made and accepted in satisfaction; so that if the now contract is „ati.-iiirtion.

not performed tlr;onlyreinely is by action for the broach, without

any recourse to tho original debt or right of action (u). Thus a

(m) H>y,/ I'mtrr v. F.'nnt i\H'H). fi4

L J. Q. B. 1 ; (189.')) 1 Q. n. IDS;
hnulrii V. Iliminn ilSCi, 6 L.J. C. P.
3(i<l; :t ninif, N. C. !ili.

(w) i;irtrr V. Ilormaht 08*7), 16 L. J.

Kx l<\ : 1 Ex. 81 ; (i.ihrt,! v. hr.tsrr

(isi.-i), .'4 L .1. C. 1'. 81 : i-. C. ?.. (,li.

(o,j M'i.t\fi/ V. Jn*>tts'in 'i847l, IT Ij. J.
Ex 182; 1 Kx. •.!41 : /.aifiv V. 7-.r/.y

(ISfir, <0 L. J. Kx.49 ; C, \i. & N 2:t9.

p] liicris V. //, ijiwf ilSSr,;, o L. J.
Ex 1,16; 1 M. & W. A-a.

('/) H'rag V. Mtlrilvnt ;1839), 5 M. &

W. 21 : rollmiihnurnf v. M.inUH (lS:i9).

« L. .1 Kx. 2>1 ; f> .\r. & W. 2^9.

(r) liiilinri V. /ireorr (18.i-')), 21 Ij. J,

C. r. 81 ; 1.) C. H. 622.

(..) (i'ir.,rd\. frAi"rt/.'r(1844), 13L.J.
Q. n. i.'.i; Q. n 249.

Ii) Jthen V l;„l,vn (183.')', 4 L. J. Ex.
227 : 2 <>. M. & K 4()8.

(>/') ll'tulir^nH V. Sluhart (l.S.iO), 19
L. J. Ex. i:iu; h Ex. 5)9: llild.r v.

IlrUijrx MSS7;, Tw L. J. C. jOO ; 37
Ch. b. 406.

• td
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Pah IV.

Compoaition

oraditon.

bill of exchange or promiMory note may be (pven and accepted in

abwlute aatiafaction and disobargo of a debt, and not merely at a

conditional payment defeasible by dixluwour of the imtrumont (x).

Where an agrL>etnent was made that certain aotionM then (lending

should be «ettl(>d, and all proceedings therein stayed, and that

the defendant should pay to the plaintiff a certain sum for the

costs and damages; it was held not to be a mere executory accord,

but that there was suffloiont considerat-on in the settlement of

the actions to support the promiNt! to pay the money (v).

Upon this principle a composition between debtor and credi-

tors operates in satisfaction of the debts, and afTordx an answer

to an action by one of the creditors upon the original liability;

for such an agreement there is a good consideration to each

creditor, namely, the undertaking by the other compromising

creditors to give up a part of their claim (j). "At common

law, where a body of creditors accept a composition they may

either agree to take tho promises of the debtor, with or without

a surety, in satisfaction of the debt«, or tlioy moy iigret- that pay-

ment shall be a condition preeedcnt, and tliut if tho debtor pays

tho composition at a curtain time and pluee, the creditors will

accept that composition in satisfaction of their debts. It is a

que!<tion of construction of tiio instriiincnt of urruiijjeineiit, nnd

it is not uncommon for tho creditors to occept a promise by the

debtor and a surety as a satisfaction of tlieir debts. But where

they agree to aceept a coinposifion, the debtor is not discliargcd

unlesi ho |)ay8 the conipo'tition, for that is the only thing wliich

compels him to pay it, and that is the only hold which t'

creditors have upon hini"(o). So if bills or notes jjiven :

the composition are dishonoured, tho creiliior is reinilted tc i 8

original debt (ft). But the composition agri>oment affords a good

answer to an action for the dc^bt, until default is made in payment

under it (c). Payment of the composition to a trustee appointed

1!

!x) Sihree t. Tripp (1816), \h L. J.

E». 318; l.'iM. * W. 2.}.

(v) Crniither v. Farrer (IS.jO), 20 L. J.

Q. B. 2»8 : l.'i Q. B. CT7.

(zi (lood V. Chntmnn ( •><:)!), 9 L. J.

O. S. K. B. 234 : 2 . 4 Ad. 328 ;

Letcin V. Lniiard (1880), , L. J. Ex.
308: 5 Ex. D. IBS. See fonldrry ».

Jlartrum (ISHl), 61 L J. U. 26.'i ; 19

Ch. D. 391 ; Mrn'l,l-»,hn T. RnUhf
(1904), 73 L. J. K. B. 1027 ; (l»oi)

A. O. 4ifi.

ia) Mclli-h, L. J., lie lliHli.u (1872),

42 L. J. Bk. 12 : L. R. 7 Ch. 7.'6 See
S'eurllv. ran Prwii/h (18731. 43 L. J.

C. V. 91: L. R. y C. P. 96; A> p.

6i^Vy (1877), 47 L. J. Bk. 49; 8Ch.D.
248.

(I>) F.dua,d> V. llMehir (1873), 1

C. 1*. U. 111.

(<•) Slater v. Jonen (1873), 42 L. J. Ex.
122 ; L. R 8 Ex. 186.

%
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to ruceivt' it on boh»lf ot the oruditoni opcratCii in Mtiitlaction (>uf. VI.

of tho dobt, though the truitoe do not aft«rwanlN |>ay it over to

the oroditori {d)

.

Tho liability of u third party iiwy Ik; uofcpted in oatisfaetion of Li»WU»y of

tho dvbt of the original debtor, under a valid agnx-incnt of all »,naptaaiii

tho particK to that i-IIoct, which givos tho creditor a roiniKly wtW^otioii.

against tlin third party («). Such an aKrii'inont hcforf Itrouoh

constitutett what is called "novation," as already noticed; nnd

the original <:ontract in tliun nwcindod by the new agrromcnt (/).

But the agrceraont may in forms provide, that on tho failure

of the third person to fulfil the conditions on his part, tho credi-

tor shall bo remitted to his original right* against the debtor (ij).

So, tho separate liability of one or more of joint debtors may

bo acoeptud in satisfaction and dischargo of tho joint linbility

of all: as frequontly occurs upon the retirement of a partner

from a firm, and a continuance of tho cretlit to the remaining

partners (A) .-Where tho creditor is himself indebted to ii third

party, tho debtor, by agreement of all purties to that cITect, may

take upon himself the debt of his creditor in satisfaction and

discharge of his own dobt to him; the transaction then operates

in effect as an assignment of the debt by tho creditor in payment

of his own debt(t").

J'.'i

Accord and satisfaction made with one of several joint creditor* Aiwwd sad

discharges the debtor as against all in respect of thecluim, Ixcause
"j,'i, „, J,^

the satisfied creditor would be incapable of joining as co-plnintilT "joint

... I 1

•

i • I • r I 11 ereditor or
With the other creditors; but in equity creditors of tho same debt deliior.

are presumptively entitled as tenants in common in e((iial shares,

and satisfaction to one would then operate upon his simre only,

and would be no satisfaction to the others (fc). .Accord «nd satis-

faction made by one of several parties jointly lial)li', or jointly

and severally liabh^ to the same creditor for the same debt, dis-

(rf) Vampbell v. Im Tkurn (18*6), ih

L. J. C. P. 4H2 ; I C. V. D. 267.

(r) Croir/iMt v. Ournry flSSi), 2 h. J.

C. P. 21; 9 Bing. 372: fhniien 'i v.

Slobarl (1850). 19 L. J. Ex. U.'i ; n Ki.
99.

(/) See ante, p. .^78.

Q) Ex p. Burden (1881), 16 Cb D.
67d.

(A) Hart T. AUjcoudtr (i83"\ 6 L. J.

Ex. 129 ; 2 M. 4 W. 481 ; £y/* v. AhI/

(18.52), 21 L. J. Ex. 217 : 7 Ex. 669.

(•) lirael v. IXmiflaii (178a), 1 H. Bl.

239 ; Price v. Kanlon (1832,, 2 L. J. K. B.

m ; 4 B. & Ad. 433 ; Cmhratf v. (IreeH

:1860), 3(1 L..I. C. P. 97 ; '.»C. B. N. S.

448.

(<•) H'ttlhcr V. Keball (1840), 10 L. J.

Ex. 12; 7 M. & W. 264 : Sl,rd> v. Steed,

(1889). J8 L. J H. li. 302 ; 22 (j. B. t>.

537 ; See PiHetl v. Brodkiirit (1901), 70

L. J. C. ft87; (19011 2 Ch. 160.
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Fait IV. obkrgM tho oUim of the r^litor agtinat all^.!). Acuord and

MtisfaotioD by joint debti ditohargei their wvoral liability, if

•ny; but a oompotition un<J<'i tli ' bankruptcy law of a joint dibt,

at in the case of luch aoo^lpl>^>i' <•> i by a tirm of partnun, whether

tho creditor concur or nc^ > lot discharge their several lia-

Bf •««>< bilitios for tho lanic debt ' > .—/ cord and satisfaction of a debt

made by an agent of f' ' • 'un, oi by a porson professing to act

for tho debtor without i .i' i aut'ority, may Ims adopted by tho

debtor with the effect o > -* n: .i: iig his iiobility (»).

(ft Xirh,.l.oH T. Jttrill (ll*:!*; i'. 1

K 1. Mt; 4 A. It E. 67S; *. . . '
1

'

illHin. To L. J. K. B. 810; ( '' i l'

K. B. Ui.>. /'

(hi) .SiMpum y. H'tinixf !s, j 1.

L.J. U n 143: L. H. 10 Q. I). )•'

I) Soe /'yv. nrll (IMI), ^1 TntiDt.
!• hrr (IHJU), H L. J.

,-•
, ' 1" B * C. art;

' !)«•* (ISA'J), n L. J. U. P.

i». lltl.



.\r«'l>Ht> AM> -\TlKf'»tr|i».N. (J4U<>

•WMins Ntnr*

Proof of Accord and Hati'tfactiiiii.

Ill W'lldoii VH. Vaufiliim. .'« S. ('. R.. :i.'). \V., a |iurt-**wiifr,

lii'li'ie tlif Coiiiiiiua Law I'l-acticr Art, \f^'i\, New Kiunttwii'k,

NiD'il i<. &, Co., iiicrcliiiiils uiiil Nhi|i-linikfrN in KflKluiid, coiii-

pliiiiiiiii; that, wliil)* lie hiiil ciitiri' cliari;)- of tin- vckmcI rh iiliip'ti

IiiisIiuikI, tlii-y, Im-jiik Iiim iiKt'iits, n-riiNtil to t'ollovv his dirpctiuiiM

iiiiil ciiiniiiittt'd a lircach of aKri-i'iiiciit not to fhartt-r or Hfiul tht*

viNMol on any voyajfc cxi-fpt as or.li'rctl liy \V., or with his con-

M-nt. K. V. had olitaincd tmin \V. a one fourth share in the v*"*-

si'l. the |iuri-liasc l> iiiK cffi-cl.-d hy V. & Co. On arrival of the v*^-

«r| at Li\cr|MHil. \ & Co. in< iirr«-d n hirK<- <-.x|>i'Iim- in cupiu-rinK

hi'r, contrary to dirri-tiriis, and sent \wr on . voyage of which \V.

disapproved. \V. wrote coni|>lainit]ir antl protesting, and V. &
Co. replied that thi 'c eould Ih> nu cttiiMe of eoinplaiut aitainst

their nianatfeiiiciit, .ud that they would not ' nve pun-hused u

fourth in Ww m'^mI if they were not to havi 'lie niaiii^^vcnieDt

and control on •Am- otUer side <
" the Atlantic. Corrcspundence

ensued, lid liii.illy ' V. wrote, nfcrrinR to eternal h. kcrings,

reas.serteil his rinlit i . control, stated in detail his grounds of

coiiijilaint iigniiist tin ., and ehised with the wonls: "To end

the iiiatti r, if your Ipioflii'r, K. V., will dispose of his quarter, I

will purcliasc it, say, for .t4,2iH) in cash." This amount was

accepted and till- transfer made to \V. The defendants! filed

iimonKst otih r a plea of accord and .satisfaction, iiud the trial

•ludfic, coiisi.lcring it cstahlished hy the litt 'i' last referred to.

entered a nonsuit.

It was held on appeal that the "uus of proof of accord and

satisfaction was upon the defeiidauts, and should have hcen

passed upon hy the .jury: that, in flic letter, the expression "to

end the matter" might he construcil as applving to bi. kering as

to the future nianagenient, and that there had not lieen an accord

and satisfaction. It was also held that the agreeiiiitit having

heen made between \V. and V. & Co. only, and being a 'ontract if

agency, apart from any iiuestion of ownership, the act m is

properly brought by W. in his own name.

1—646
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tJllAlTKU V'll.

PAYMENT IN SATISFACTION.

M7

Payment in l<lltii^fu(•tiuIl-<lulIm).'l'^< fur ilftiBtidn wf debt pay-

iiu'iil into court •

I'.iyiiit'iit ill Hllti^f»( tioii of IxpikIb, covenaiitB, anil jiiilKiiifiit^ ....

TniiiMictioiiK iiiuivuliiit to|«uiiint -nsfrfciiifiita to tako lr«»i.uiii

tliaii till' dtlil- i>iiyiiieiit liy wt-oll in ii. louiit- j,'ooils t.iki'ii in

jtaynit'Ut

Bill or uitU' taken in conditional payment in .....ii-fartion of debt

- as colliiteral security - l.ill taken for Hi»'rialty debt debu>r

primarily lialile upon bdl taken —H'eondarily liable—debtr not

party to bill-voiil bill tak.li—lo*< of bill alunition uf bill .

.

raymeut by bunker's ehiHpi.'—presentment of eliiquo

Ke<^eipt as evideuic of payment—etfert auto third party- rei^eipt

retpiiring stamp -ni.ipt uuder seal -reeei] ndorsetl on deed

i'ayiiicnt to joint eruditors—payment by joiiii ,. !it')rs

Payment to trustees—power to (fivir roi-^ipts — payment to i xecu-

tors

Payment to ajfi'nt -payment by elie<iue—by set-ott in aecount—
{uiyinent to partner — to soli<!itor

I'aymeiit by ajfent-by tliinl party payineiit by parties t.> liills .

Appropriation of i)aynients by debtor presumptive appropria-

tion appropriation in accouut.s appropriation by in:ditor

debts not retMVerulile -ilelits barre<l by the statute- apprupiiu-

tiiui by law

(>47

(J4S

(i4<.l

(i.>7

Util

6a»

6G5

Payment or tender after a breach of contract does not operate in Payment in

performance of the contract, and may be refused; but, if accepted,
|^f""^Ji,""

it operates in satisfaction of the breach. Payment at the time

appointtd is performance of tlie contract and operates in denial

of a breach {a). Payment or tender before t!io debt is due, if ac-

cepted, operates in rescission of the contract before any breach (6).

(<i) Parke, B, Kini/tun v. Kitujton

(1841). 12 L.J. Kx. MS; 11 M. & W.
2il4; WilliaiiiB, J., fhamhen v. MUUr

i\mi), :)2 L. J. U. P. Ai : 1» C. B. N. 8.

i;i4.

(h) See ante, p. fiiS ; KiclmriUaH ».

Zfarnt (lS8a), 22 Q. B. D. 268.
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DISCHAKOE OP CONTRACl'S.

The debtor, by wrongfully detaining a debt after it is due, does

not render himaelf liable for any damages which may happen to

the creditor for want of the money by rcas:>n of special circum-

staneos not contemplated in the original contract. The damages

for mere detention of the tlobt are what are called " nominal

damages,"
—"a sum of money that may be spoken of, but that

has no existence in point of quantity." But the right to nominal

damages in point of law was formerly material, because it entitled

a creditor, in certain cases, to stand upon his strict right to bring

an action, and to recover the costs of suit (c). Since the Judica-

ture Act the court may give costs to an unsuccessful defendant

against u plaintiti who only recovers a nominal sum, even when the

action is tried before a jury (d). By Order XXII. r. 1, "where

any action is brought to recover a debt or damages, any defendant

may pay into court a sum of money by way of satisfaction"; and

with or without a defence denying liability. And by rr. 6, 7,

" the plaintiff may «ccept in satisfaction of the claim or cause of

action the sum so paid in."

By u technical rule of common law a debt acknowledged as

presently duo under seal, as a single bond, or a bond with a con-

dition after forfeiture, or a covenant to pay a present money debt,

could not be discharged after it had become due by mere

payment in satisfaction; but only by matter of as higli a nature,

as by an acquittance under seal (e). The same rule applied to con-

tracts of record, as judgment debts (/).- By 4 & o Anne, c. 16,

8. 12, it was enacted that in any action upon a single bond, or

upon a judgment, payment of the money due [g) upon such bond

or judgment may be pleaded in bar of such action: and in an

action upon a bond conditioned for the j)ayniont of a lessor sum

at a day or place certain, payment of the principal and interest

due by the condition of such bond, tliough not made strictly

according to the condition may he pleaded in bar, and shall be

as effectual as if tlm money had been paid at the day and place

according to the condition, and had been so pleaded. Tliis enact-

\i

(<) Xmotti V. J'ttife 1H50;. 2(1 L. .1.

C. P. 81 ; 10 C. B.613; Jouli v. Tiifhr

(1851;, n L. J. Ex. 31: 7 Ex. A8

;

Cookv. llopeufll (1856), 25 L. J. Ex. 71 :

11 Ex. S65.

(rf) narru v. PcMmr* (lH7a), 4 8 L. J.

Q. B. 521 : 4 Q. B. D. (ill : Dielm v.

«««,/(» 18SII
. 49 L. J. C. 812 ; 15 Ch. D.

22. S<.e Su>um/r v. he (1908), 77 L. J.

C. 274: (1908j 1 Ch. 424.

(f) See antf. p. 641.

(f) Ct'. Lit 2H1».

(.») llmbaitd V. Oari, (1851), 20 L. /.

C. P. 118: IOC. B. 615.
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.

mcnt does not, unable the obligor to disehargu his liability by c!h*>. VII.

tender of payment post diem, if refused by the obligee (A). A
Bct-off may be pleaded to the amount diiev/); or the sum duo

may be paid into court (fc). A bond for puyun-nt of interest is

within this statute (/). -Bonds with special eonditinns are regu- Bond with

lated by H & \) Will. .}, c. 11, by whieli tlic obligee is entitled to JlS^aUkm.

havir dainugcs assessed for such breaches of the condition as ho

may prove, and to have judgment for the wiiolo penalty as

security for future broachei (w). .\ bond conditioned lor pay-

ment of a less sum by instalments is witiiin the latter, and not

within the former statutes (n). Payment into court in satisfac-

tion in an action on a bond under the above statute is admissible

to particular breaches only and not to tiie wliole action \o).

Various transactions may become ('(|uivali'nt in law to |)ayment

in satisfaction by agreement of the parties. It is a general rule

that payment of a less sum in satisfaction of a greater lii|uidated

debt, operates only as a discharge pro taiito. and cannot in law dis-

charge the whole debt without a release under seal, or some valid

consideration for abandoning the residue />). Hut payment of a

less sum may operate in satisfaction of a debt under a valid agree-

ment to that effect: as if agreed to be paid at an earlier day, or at

a different j)Iace fq); or under an agreement to abandon a defence

to an action f-.i- the debt and to pay tlie c.)sts {r): or under a com-

position of debts between the debtor and creditors (s); or under a

compromise of a doubtful claim (/); or to or by a third party (m).

And a negotiable security, as a bill, note, or cheque, for a less

amount than the debt may be given and accepted in satisfaction,

though it is the security of the deI)tor only (x). .\ judgment

TmnnotioiM
e<|uiTalant to

payment.

Payment of
lowiRum tluu
the debt.

(A; iSee (inlt, pp. !)7, tiiS.

(.) rollmn V. lulltm (17.'>9i, 2 Burr.
t>2(l ; Ift V. le>lrr 1849), IS L. 1. V. P.

312; 7 C. B. II OH. ,Vp Attuooll v.

Atluoull (18;)3), 22 L. J. Q. B. 2t7

;

2 K i- B. 23.

(*) swoni. XXI r.

{/) i« V. L<»l,r /lS4it), IS L. .1. V. P.

312 ; 7 C. B. lOOS.

(wi) See Ouiti^/ord v. HnjHth :Ui<57,i,

I Wmn. Sauiid. 07, ii. (I,; Tfthn- v.

Varahmpi (1S8»\ 21 Q. B. H i\i.

(n) Vienton v. /Mni-i (1872. 42 I.. J.

Ex. .ri; I, R. 8 K.% in,

(<0 Onl. XXII. r. I.

(;<) Cnmhrr v. U'liur (1719 . 1 Str.inge,

42(i : 1 Sm. L. C. 32.'> : Fonkei v. Bee,

(1884!, .54 L. J. Q. B. 130; 9 Ap. Ca.
fiO.'i; I'lui'rumjd V. fWr/Mow/ (I894\ ti3

L.J. P. 109, '1894) P. 2114.

(v)
/'<«>«•/'« rate (l«i()2 , /) Co. 117a;

Smith V. Tniitda/r {\H!H . 23 L. J. Q. B.
107 ; 3 E. & B. 83.

(r) Cmfttr v. I'arktr (18'i.ii, 24 L. .f.

C. P. 08 ; l.l C. B. 822.
[t', .See iiiilt, p. 644.

;0 Re H'lirrrn (1884). .'13 L. J. (J. 1016.

(«) ffetby V. brake ilS2J;, 1 Car. & P.
557.

(r; fithref ¥ 7'.i^//il8l(". !,'> L J. E.t.

318; 1.5 M. & W. 23; ruilru-in v. Clark
1849', 18 L, .T. Ex. 144; 3 Ex. 375;
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Paw IV.

Payment by
wt-cfl in

Maount.

creditor having dgreoJ not to proceed ui)oii tlie judgmcut upon the
debtor payiug a sum down and the Ulancn of tlic judgment debt
by instalments, ami the debt having boon so paid; it was held
that the agriouient showed no consideration for the creditor aban-
doning intorpst on the judgment and ho might issue execution to

recover ;t {y). Payment of a less sum may ojmtuIc in clloctual

discharge of an unliiiuidated or uncertain claim for a j^rcater

8um(i). And payment of a less sum may discharge a greater

debt, where it has that effect acconlini: to tlie law of the pla'jo of
payment (a).

Where an account is stated between two parties resjiectiiig debts

on both sides, and it is agreed tiiat tho debts oii one side shall bo
set off against the debts on tho other, leaving tho balance only due,

the transaction is equivalent to payment of tho debts s it olf , and
may be so pleaded {b). " The way in which an agreement to set

one debt against another of equal amount, and discharge both,

proves a plea of payment is this: if tho parties met, and one of

them actually paid the other iii )in, and thii other handed buck
the same identical coin in payment of the gross debt, both would
be paid. When tlie parties agree to consider both debts diselmrged

without actual payment it has the same effect" (c). A written

memorandum acknowledging such payment by set-off in aceount

is a receipt which may require a receipt stamp (rf). A set-off of

cross claims may form part of the original contract, leaving tho

balance as the only debt incurred (e). And this eontraet may bo

implied, as in the case of an agent whose accountability is subject

to the just charges and allowances of the agency (/). Money paid

to third parties at the request of a person may be taken by agree-

ment as payment to himself (flr).—Upon the above principle, under
an agreement to lend money tho sot-off of a debt then due from

(jwlilard V. (f lirun (1SH2), !i tj. H. [). 117 :

lUiid.r V. Ilruliin (1887 , 57 L. J. C. :iOO;

37 C'h. T). 406.

(v Ftinho V. neer (1884). .Il L. J
Q. B. l:iO: 9 Ap. Cu. BO.". ; Cwhrinmi
V. r-pj,,u,ml (18U4), «.t L. J. P. 1(19;

(1894 P. LMI4.

{z) miiimon V. /Ivrt (1834), :i I,. J.

K. B, 144; 1 A. & K. 100; tlriili/man

V. limn il.«l), 21 L. J. Kx. 90; 7 Kx.
199.

(«) Ralli V. Dmrniiioim (I8.')l), -.'0 L. J.

Ex. -278; 6 Ex. 483.

(//) r„/lnndfr V. Ilou-ntd (18.WK ly

i.. J. 0. P. -Mi: 10 0. B. jgd.

(<•) Caint)))oll. C. J., tivingttohf .

irhttitii) (18.ifiK m L. J. (^ it. hl»;
l.i Q. B. Tl-i. MellUh. h. .) .. S,,„v„o'*

erne (18; 3), 4i L. J. C. 488 ; L. R. 8 Oh.
414.

(d) l.iiriit V. /()«.» (1844'. li I,. J.
Q. B. 'iOS; :•) Q B !I4»; I.HiinistMie r.
H7,./iMv (18,i0 , 19 L. J. Q. B. .'iJS; IS
Q. B. TJJ.

{r) (i.ui.rlh y. Viclfurd (1810;, 10
L .1. Ex. 41 ; 7 M. *'\V. :tl4 ; Y,«ng
V. Kilrhin (1878;, 3 Ex P. 1'27 ; 4 7 L. J.
Ex •'>79.

if. IMe V. SiMel (I7l>7), 4 Burr. 213,1.

fo\ Han.luH v. Ilr/lilrf/ MHSOl, 4(> L.J
C. P. 40.^; .'>C. P. I). 327.
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tho borrower is eiiuivalcnt to au advanuo ni tiio inonoy tor the Chap. VII.

liurposo of supporting a uiortgagj to sjcurc tho amount (A); or

to support a bill of salo Jfssnbing thu uonsiJcratim as money
then paid to the grantor, though no uimirv in fact passed (t).

But money retained by tho lender as «ii intended set -oil against

accruing debts not yet due and puv iblo cannot be truly so

described {k).-A payment thus made bus the full oilect of pay-
ment in taking a debt out of the opomtion of the Statute of
Limitations (/). And whtre tiie earlier items of an account aro

beyond tho period of limitation, and t!i<' iie.' mnt is settled and a
balance struck, the barrd debt-i are ellectuuUy paid, and tho

balance only remains duo (m). So if debts founded upon illegal

considerations are paid by sjt-olf in account, tho objection of tho

illegality is excluded («). A mere open account, without any
agreement to sot oil the cross items, is inoperative in discharging

the debts, or in preventing the operation of the Statute of Limita-
tions ('>). So tho receipt of rents by a mortgagee in possession

does not go in payment of interest without an appro;)riatioa and
account stated to that effect (p). A more account stated of a
debt is not conclusive; consequently a payment in account, by
set-oil' or otherwii-

, discharges only to the amount acknowledged,
and is no answer to a claim of a larger sum for tho same debt (q).

The delivery and acceptance of goods or other consideration at Uoodstakem

an agreed price in satisfaction of a debt is equivalent to payment '° P*''"™*"

in money (r) . And it may bo given in evidence of payment in

an action upon a contract under SL^al; because tho effect is not to

contradict or vary the deed, but to satisfy tho breach (s). A
payment thus made is equivalent to payment in money in pro-

venting the operation of th.- Statute of Limitations (0- It is a

(/< KtniH V. rrairfotU (IS"), 46 L. J.
C. ".'9; (iCli. D. 29.

(i) ll.imlyti V. Ilrtlrli-U flS80 , 4ft L. J.

C. r. !«,) :'n C. P. I). HiT; tWilii r,,. v.

I'ult (1881)), 60 L. J. Q. B. 106 ; 6 Q. B.

D. '.'9.1.

(k) Kirhnrilson v. Harris (18H9), 22
Q. B. n. 2f.8.

(/, n'.itliixQlim V. Grimsdtteh {184.')>,

IS L. .T. Q. R. 52 : 7 0. B 47i> ; Anw,
V. S,„ith (186.'), 31 L. J. Ex. 423; ! H.
& C. 2;iS.

(«i) Ashhiiw y»i»/'. (1843), 12 L. J.

Ex. 29S; II M. & W. i)42.

i.n) Oirern v. Itentm (1834*, 4 L. J.

Ex. 68: 1 Cr. M. i R. 711.

(o) Wattghy. Copt (1840), 10 L. J. Ex.

14.i: 6 M. k W. 8l>4; 'V«r,', v. Ahtn,,ie<
'1M4 , 13 L. .1. C. P. 133; 8 S«ott.
N. R. 147.

(;)i ('.Hlimn V. Eilnnnln (INSl), .51

L, .1. C. 4(!; 18 Ch. D. 4 III. See
Wi.rlliill-ilin V. Griiiifiiilrh (:s4.'i), 15
L. J. Q B. f>-l: 7 Q B. 479.

(y) Smith V I'll,,' (18IK). l.-i M. & W.
6S3

; /Vrv V. Alt'rood (1850), 25 L. J.
Q. B. 408: C E .V- B. 691.

(i) S„Tl,iv. TTtlkiu (1S33U 12 L J.
E.X. 3^1 : 1 1 M. ft W. 622. Sw drahnm
V. Wtlri^Lsmi (IS771, 4ii L. .T. Ex. .55.

(«) Stiiifh V. Ballam' (1857), 26 L. J.
Ex. 232

(I) Hooper v. S'eplienn (1835), 5 I,. J
K. B. 4: 4 A. 4 E 72.
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Bin or nfite

taken fot

thadabt:—

Pa«t IV. payment within tin- onaetment of tlm bankrupt law which pruteota

paymontt. by or to a bankrupt, it' received or paid without notice

of an act of bankruptcy (u)

.

A no^fotiablo socurity, as a bill or note, indorsed t)r delivered

to and taken by the creditor on account of a simple contract debt,
iBcoi^tioDal presumptively operates as conditional payment, that is, the debt

is discharged if the security be met at maturity, but revives if

it is dishonoured (x; . But if by the act or laches of the creditor

the money secureil becomes irrecoverable he will bo deemed to

have made the bill or note his own, and his debt will be treated

as satislied {y). And the conditional payment operates as con-

sideration for the security by implying forbearance of the debt

during its currency (^) . So where payment is to bo made by bill

by the tcTms of the csontract, the bill given operates in condi-

tional payment, and if dishonoured it is the same m effect as if

no bill had been given (a). If the security is paid when due, it

in e(|uivalent to payment of the original debt, and may be so

pleaded (h). If the security is partially paid, the debt is dis-

charged pro tanto, and is revived for the residue (c) . If a security

given for an undisputed part of a debt be retained by the creditor,

he can only sue for the residue of the debt, although lie offers to

return the security if the balance is not forthcoming id) ; but a

judgment recovered upon the security without satisfaction is no

payment or discharge of the debt (e).- While the security is

current it affords an answer to the claim by suspending all

remedies: as an action for the price of goods sold upon credit

of a bill (/); or a bankrupt notice given by a judgment creditor,

who afterwards takes a note payable at a future time for the

8uflp«naiun

•f ramedie*.

(«) 46 & 47 Vict. .•. .VJ, ». 49 See
fannativ. H'mil {WiT , (i L. .r. Ex. \\2 ;

•i M. 4 W. 46.i.

(jr) .Siii/ery. « ffy»<(if (1844,, 5 Biav.
415; atfd. (1844), 1^4 L. J. lHi;
HeUhaw v. /<«»/. (18V.>). li L. J. C. P.

•U, 11 C. B. lai ; Haillnj * r,i. v.

Httdtrn (1898), 6» L. J. C. tiH4 ; (1898)

2Ch. B80; Exp /W.r.,)- (I90H}, 77 L. J.

K. B. 409; (IU08) 1 K. B. ;i44.

(«) Cnmutqe v. .tlltuhii (1827), ^ L. J.

0. S. K. B. 9-1 ; fi B. i C. .uA : .IMer.

ton V. Liini/diili (I8,{2), 1 L. J. K, B.

27» ; a B. & Ad. VtiO.

(.-) Baker v. W'<ittrr (1845). 14 L. J.

Ex. :t71; 14 M. & W. 46,'!; Cumfy.
MiM (1875), 44 L. J. Ex. 44 ; L. R. lU

Ex. 153; Siuit v. Fairlamh, 5.3 L, J.

Q. R. 47 ; iiitr, \>. 446. t<ee Billx of
Kxclianuc Aet, 1882, s. 27.

(«) (lioin V. lliilckim- (187.'i), 44 L. J.

C. 7:12: L. R. !OCh. 491.

,'/.) Thoru^ V. Smith (18.51), 20 L. J.

C. 1'. 71 ; IOC. B. (i.W.

(r; IIMiimtri, v. Xntlall (18,W), 28
L. J. C. P. 110 ; .1 C. B. N. 8. 122.

(rf) Sliinrl V. r«H»c (18.i9), 28 L. J.
C. P. 193; .iC. B. N. S. 7a7.

If) Tirklon v. AUhturu (18:14), 4 L. J.
K. B. 17 ; 2 A. & E. Hi ; «Vyy /V<m»«t

V. /;.««« (1894), C4 L. J.y. B. 1 ; (189.'5)

1 Q. B. 108.

if) Paid V. Dod (1848), 15 L. J. C. P.
177 ; 2 0. B. 800; ICanHfU r„al Co. v.

.Vorf«.«rf(I877), 46 L. J. Q. B. 746.
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debt (9); or a notice given to aell mortgaged premite* under »

power of sale, which ia suspended if the creditor takee a bill on
account of the debt, and revived if the bill is not paid (A).—So
the conditional payment suspends the remedies on a lien for the

debt, but without removing tho lien(i); but if the seller has

contracted to deliver the goods upon the credit of a bill, he has no

lien until the credit has expired (Jc).

The bill or noto may bu given and taken in satisfaction and

discharge of the debt, the creditor taking upon himself tho risk

of dishonour; and the subsequent dishonour does not revive the

debt({). Whether a bill or note is given and taken in satis-

faction or as conditional payment is a question of fact us to the

intention shown by the parties; tho presumption lx>ing that it

is a conditional payment with a recourite to the ori<^inal debt (m)

.

But if the creditor take bank notes or a bill or note or otiior form

of credit of a third party, instead of cash, it is an absolute pay-

ment in satisfaction of the debt; and he cannot upon dishonour

of the security' have recourse to his remedy for tho debt(n).—

By special agre;'nient a bill or note may \ie indorsed to tho credi-

tor and taken by liiin as u collateral security fur the debt, without

suspending or affi'cting his other remedies (o). And a not*' of

tho debtor payable on demand received by tho creditor for tho

debt would operate only as a collateral security, so long as it

remained in his hands (p).

In the eusi." of a specialty debt or contract under B<>al at eoin-

mon law. a bill or noto <;:iven for tlu'doht operated pr<'sut!i|)tively

only as a collateral security, without allectiii^ the remedy; and it

operatwl in payment only if in fact paid when due. " Tho cas;!s

in which the giviiitr of tho bill has h'on held not to suspjiid the

cstf. vn.

Effaot on
lira forth*
debt.

Bill or note
taken in

mtiafaotioa.

Hill or note
taken a.1

iHillatvntl

Hccurity.

Bill takra
fnr Hpeoialty

debt.

(y) /'jr p. Mttlthrw (issi;, \> y. H.
D. n08; Ex p. Deitur (19l)si, 77 L J.

K. H. 4iiL<: (laos; 1 K. B. :)44.

{/>) IIm,! v. Murlon (1877 , 47 L J.

Q. B. 191

(i) J/ixi.n V. Yam (IsaH), 2 L. J. K. B.
19S ; 5 B. & Ad. 31 H ; Exp. miloi(</hhj

(18S1), 10 Ch. D. 604.

(*) See Milff V. Gfiluu (1834). 3 L. J.

Ex. 15.i ; -2 Cr. & M. ,'i04 : ««»» v.

ioWoio (187.')), 44 L. J. C. 732 ; L. K.
10 Ch. 491 ; He Defrin f S,m», U.
(1909), 78 L. J. C. 720

; (190S») 2 Ch.
423.

(/) Sagfr V. W'agilafnSH), 5 Beiiv.

415; atfd. (1844, 14 L. J. C. UU;

Si'irff V. r>ipM (181U), l.-> L. J. Ex. 3IH ;

1.^ M. & W. 23.

(wl) (I'otii'lieile V. Clln/I i 183fi), B L. J.

Ex. 2ti; 2 M. k W. 2('; Maillavd v.

AniylHUukf) (1843), 6 Mwi. * O. 40.
(«i .liid'-rmnv. //i//m(18'>2!,21 L.J.

C. 1'. 1-50 : 12 C B. 499 ; I.ThHild Umon
V. (Irmie (MiU), 2'i L. J. Kx. IIU; 1

11 * N. 881.

o, /Viwv V, rliirktuH (18J2I, 1 L. J.

O. S. K H. 21 ; IB. & C. 1 1 ; I'r.ierk

V. /•«)«// (18(!3;. 32 L. J. C. V. 2(i0

;

14 C B N. S. 728.

{ v) Per e'lr. I'ettfn V, (\-ekrnHf 'lUl'i^

10 L. J. C. P. 101 ; 4 C. B. 274.

M
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priinarily

Lab'

Debtor
'<:<miliirilT

lisbbi.

romedy on a doinand by special ty, or for rent, may be accounted

for on the ground that tho kgal implication of an agreement that

the bill sliall operate a) a conditional pnymont does not arise,

when, if it did, tho plaiutiti would bu deprived of a better remedy

than an action on a bill "(9). But the legal implication may
bo rebutted by tho circumstances, for the giving of the bill alTord»

Bomn evidence of an agreement by a creditor to suspend his

remedy during the currency of the bill (r) . Where a bill of salo

under seal was given us security for a debt, providing timt pos-

session might bu taken upon dui'ault in payment on demand, nnJ

a bill of exchange at four months wa^ given for the same debt;

it was held that tho bill operated only by way of collateral

security and not in suspension of the debt or of tho right of pos-

session under the deed (<). But a note payable at thret; months

given by a judgment debtor was held to bo cviJonce of an agree-

ment to suspend the juilgment; and suspension of the judgment

was held suflieiont considtration to support the noto(<).

Where the debtor himself is primarily liable upon the bill

given in conditional j)aymoiit, it lies upon him to show circum-

stances excusing non-payment on his part, as that the bill is not

yet due or is outstanding in tho hands of an inJorseo («).— If

tho debtor is only sit-ondarily liable, m if ho be drawer or in-

dorscr, the delivery of tho bill is a sulHcient prima facie answer

to the claim; for tho creditor, as holder of tho bill, is bound to

take all stops necessary to obtain payment and to preserve tho

rights of his debtor upon it, a) duo presentment for payment

and notice of dishonour; in default of which, whTC it is noccs-

sary, tiio latter is discharged not only from his liability upon tho

bill, but also from the ori;jinal debt, unk'ss tho croJitor can show

circumstances excusing tho omission (x'\ And a like responsi-

bility rests with a crodi'or who holds a bill which has been m-
dorsed to him by tho debtor as collateral security for the debt (y).

' f

(q) Pit t'lT. Itrlthnw v. Jli,<h (1S511,

22 I., .r. C. r. '!•>: 11 C. B 2n6
(>•< I'llmer v. Ilrd'-hu '18 -ri), (iS L. J.

Q. R. •« '
; MSitVi 2 Q n. Ml'..

(.) llrniiiN.li V. /:,//. u'',n (ISfi4). .31

L. .1. Q H. IMO . h B. A S. 39 ; a«.|. ..,i

oll.rr irnnitiiiB (iscci. .1) L. J Q B.

13; I, n. 1 Q B. 494

it) BMrr V. «««-,. !1>.45V i
' T, J.

F.x. :i7l ; MM.* W. •»>..'>. S,f Fr p.

IhHur 11909J, 77 L. J. K. B. 409 ; (1909)

1 K. B. S44.
(r/) /V./-^ V. /V>>f nS47\ 16 L. .T. Et.

?<>; 1" M. & \V 2 1.'. S.11 .\.iHm,al

Sirny li'ii.k V T'r.i'.i// (is;:), :iG \..3.

C. r. .'fid : L. R 2 r. P A.-K!.

(j-) Knit,/,!, V IS.rrii (IM ). .1 Tuint.
W< : S u-ird T. /•,//«-> (HI-). 8 T.iiii.t.

277. Sc> I'mif V. itan (IHal), 2:! L. J.

K^. !•'": 9 Ki. pill.

(V) V'-'irnrk V /W«.« 'iss:!!, 32 L.J.
C. i". 2GC.: 14 C. B. N. 8. 728.
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-There are conflicting decisions whether a debtor who dolivcra, Cii*r. VII.

on account of tho debt, a bill to which ho is not a party, and iteLt-rnot

without indorsing it, is entitled to notioo of dishonour as if ho J"*"/*"*^

had indorsed it, in order to bj niuJe liable for tho price of goods
in respect of which tho bill wai given (r). If tho debtor

delivers notes of a bank payable to bearer on demand, the creditor

is bound either to circulate them at once, or to proicnt thorn for

poynienl. and give notioo if dishonoured; and by neglecting to

do 80 he, and not the debtor, bojomos subject to loss caused by tho

bank stopping payment (a).—If a bill is given by a tiiird party nmtakeD
on account of the debt, there is presumptively no duty in tho '''""' » ""^

creditor towards tho debtor in regard to the bill, and non-payment
'"*"''

revives tho debt without notice of dishonour (ft). And if a bill

is given by an ag^ont of th; debtor, or by one of partners or co-

debtors, and is dishonoured, the debt is rovivoJ (c).

Payment by a bill or note may also 1k^ avoided i)y showing that Void Wli

tho instrument was forgid, or invalid, or unstamped; and in such the'd'ebt'

cases the crL-ditor n.i^y repudiate the payment and claim the debt

without taking any steps to obtain payment of tho note and with-

out giving any notice of dishonour (d). A payment admitted
in account may be avoided by proving that it was made by a bill

which was void for want of a stamp or by a forged bill (c).—At i.uwof bilL

common law if the creditor lost a negotiable bill which nas given

for the debt, he lost lii-. remedy not only upon the bill but also for

the debt; and tlieugh tho bill when lost was not in a ncgotiablo

state, as if payable to his oi-d.r but not indorsed, provided it was
negotiable in form (/). But tho Court of Chancery granted n-lief

against tho loss of tho instrument upon giving a sufficient in-

demnity against other claims upon it; and by tho Bills of Ex-

M

(:i Siciniittri V. Bun (ISIOj, S M. &
S til, Sialh V. Uerrfi- (It'w), 'i' L. J.
Kx. Ji: L. k .i Ex. il. Aii.1 M.0
B.i<'V, J., K.lhrw V. H',lk;i ^ISrJ), I

L. J U. s. K. B 11 ; 1 15. \ (;. 10;
P'l cif. I'll,, H';,l V. IVmlini JISJl), 3
L. J. O. S. K. I! :,\ ; 3 H. V t;. 41.i.

[») <:,.,.%,l,i V. A lr„li,j (IS:;) ft L J.
O. .s. K. U a,j ; o U A: C. ;t7.i : Il,l„„n
V. rAiifr;im7), 16 L. J. O. B. 4»7 : 10
y. B. 7U«.

(Al /(,,/,«/> V. R;„-r (ISl)). 3 M. * S.

36;i; Hw„yi,;i v. ItoifM (1^1..), .i M. &
» i<l\ /'/•">»,'. <-(V'4...flNKtl ,L. R. » Ki.
60fi.

(c) £viritt T. Cutf.n* (1810), 2 Camp.

SIS: Itnttnmhyv.yiiltn'llXMVf 2' L J.
C. P. 110; .', C. B. N. S. !.;.>; Keau ».
.P««i.7.{i876), 1 U f. I) 745.

(rfi hr„unv. Watts (IS'^), I Taunt.
3S:i : (•mil V. .l/.|.ri07 (IS .1', » L.J.

S. K. B. 70; 1 B. & A.I. ..9rt; BHl
T. lliikUi) (ISid), 25 L. J. Ex. IM ; 11
Ex. t;;ii.

(r .S,„„rl V. Xukf (1841), 13 L. J.
C. P. 79: rt M«i. 4c G. Wll.

(/, Hn,ii,-l V. HoUmon (IS27i. 5
L. .1. (). S. K. B Mi ; 7 B. A: C. 90 ;

l!,iiii„z V. »,V„uv (1847), 1 L. J. Ex. :'S.)

;

1 Kt Ifi" ; L'ri-.u-e t. rV.iy MS>4, 23
L.J. Ex. ISO; 9 El. 604.
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ohBogo Act, 188a, M. HQ, 70, a gent«r»l proviiion ia nuMle to th»t

effoot ig). Wht-re the lo«t bill hu got back into tbo poMMUon

of tho debtor, tho effoot u paynwnt ia avoided, and the creditor

may resort to hiu original claim(*) —If the bill takon for the

debt ii vitiated by a matfrial alteration for which tho oroditor

is responsible, and which dt-stroys tho debtor's remodica against

prior parties, the creditor is precluded from recovering the original

debt(»). But if tho debtor ia the party primarily liable upon

tho bill and has uo remedies over, the oroditor may resort to hia

original claim, notwithstanding the alteration, after the extended

credit has oxpinnl (fc'i.

Upon tho above priuciph'S the giving of a ohoquo on a banker,

whether payable to bearer or to order, it accepted on account of a

debt ih wjuivalent to payment and sustponds the remedy, until

the cheque ban boon prawntcd for payment and dishonoured (i).

A payment by cheijue or draft upon a bunker who has funds

of tho drawer in his hamU to meet it will discharge tho drawer,

notwitlutanding it is lost in tho post and never reaches the

payee's hands, where u remittance in this nmniier is authorised

cxproasly or by tho gonoial course of dealing (»»); anvl a remit-

tance by chequi^ is prima facie proof of puynioiit without evi-

dence that it was honoured (n). But a creditor takinsj a cheque

in preference to cash does not preclude himself from resorting

to his original claim upon dishonour of tho cheque («). If the

debtor stops a checiue whieii ho has given in payment, tho debt

and remedies ore revived (;>); but he is not bound to stop a cheque

for the beneiit of third parties, nor does ho incur any liability

to third parties by countermanding a direction to stop pay-

ment (q). An agent is not justilied in accepting a cheque

on behalf of his principal in lieu of a payment in cash.

(j) Sw avlf, p. .199.

(A) n'iddtn V. (Inrlim (I«o7), 'JC L. J.

C. p. ICJ; IC. B.N. S. .57ti.

(i) Aliinnn v. LangilnU ( IMi'J), 1 I>. J.

K B. ra ; 3 B. & Ad. 66:t.

(A) A'kwnn V. llmrji.n (18S.')1, 4 L. J.

K. B. Si : IK.k. E. <i2S.

(/) Ilungh V. .»/«'/ (is:t«). S I'. 3. K. B.

1«B • 4 A. 4 K. 954 : /.,Ax«/«« v. //i-yw

(1899). 08 L. J. C. *>>
: (1899) -' l^h.

73.) »fv Cliarln V lllaekiiell (Xhl'; ,V<

L. J.C. P. :168: -iC. P. D. l.^I

(m) U-arfr,ekey.\o<ilM{W\).\ Peako,

98; Thairluallv. (/. A', ify. (1»10), '>

L. J. K. B. 9J4 : (1910) i K. B. 509.

Ill) Carmartkrii i Cmd'ijan Ki). v.

MaNrhrxler * Mil/unI Ku. (1873), 4'.'

L. J. C. p. iOi ; L. R. 8 C. P. Gs.').

(u) Errietl V. rulliMi (1810), 2 C»mp.

{/,} lohfii ». //•!/« '1878). 47 L. J.

Q. B. 4!l(>; 3 (i B. r>. 371: ElUulty.

VruUhhy (190j), 74 L. J. K. B. 147 :

(190(i) A. C. 7.

(v) A> p. lUhdalr (188.!), .51 L. J. C.

4li2. lu i'h. I>. 409; Bcnce v. t.hrar-

mmi n898), 67 L. J. C. S13; (1898)

3 Ch. 582.
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iinlwM hi" lm« uuthoi jty to do m; but if uii u;^.iit uiirln»riwHl Cii*j-. Vli.

to roocivc |»tt>iii.'iil in cudIi l^cel•{lt^ u die jiic wlii«li U mi't iipoii

prtiwutotioii, and before hi* authority In m Im. payiiM-iit in

revokiJ, til!' ili-btor ii« ditclmrgtMl (,;.

A ircditor who taki-u a fli<<jur may prt'onl ii for puyiii'iit ut I'nmmtnMiit

miy tiiiio. until it it barrod by \U,' Sialiil.- ..f l,iMiitution>; and '^'^'V-

formerly the d btor wan not di <(lmrff.il if tin- ihii|Ui' \mis pru-
Hfnlfd within »ix ytun* after it wiii dniwn. Tlii- rule ha« Ihi-h

ttltert><l by Nliitufe uccordinj? to which, after a reii«onable timo
for prt'sonting the choquo has elapsed, the rnditor holdx it at
h'u own risk agaiuHt tho failure of the banker; and if the money
ii lost throusfh that failure, the drawer to that extent is dis-

charged, the holder becoming oruJitor of tho banker to tho uarno

extent («). The reasonable time for pitsenting a che(jue i» by
general custom within the next day after rocviving it, if pay-
oble at tho same place whoro roooived, and whether iirewntod
in person or through a banker; if payable ut a distance another
day is allowed for transmiiisiou by ytmt, and the banker or agent
to whom it is transmitted i* allowed tie- next day after receiving

it(<). The same rule applies as betwen the customer and tim

banker as to che^u •« sent for collection «)• '''>'' f'""' for pre-

senting foreign che(|ues is settl'-d by iIk; custom of bankers (j-).

The acceptance of a bill " payable at a bankers." unle>s ex-
pn'ssly stated to be not payable el»ewlier(>, is not >iniilarly je-

stricted in timo for presentment; b'ing payalile In the acceptor

without presentment or demand (//).

A written retvipt or admission of paymeiii by ih;. creditor is RM^iptiw

prima faiie evidence against him, but not con.liiMve extvpt in
'plyi^ro*,."'

favour of a jx-rson who \m* a-.ted uj)on it in i<:ni)riiMce of the

true state of facts; and it is rorupetent for the creditor to adduce

;r) JtiM/fi, V. fiarrrll
1 1S7(»1. ;ta L J.

<. P. i.l : L. R o C. I>. 4.'.i :
/>,„,: v.

»V. wait fls9,t , C:l L. J. Q. B. 2li ;

(1HU4) I Q. II. iri: J..l,»sl « V. //„„,
dSJ'). 6H L.J. C. 4-.'.i: (ISiw) i Cli.
73*. S«. r-A,. /„ V. Wift'iei; ( IK";., lii

L. J. C. P. 3 6: 2C. P. D. 151. '

(•) Bill" (if Kich -iiif.' Act. ISK2. «. 74 ;

iiir. r. /;««-/( is.i7!, ..7 t,. J. c. P. 7«:
3 V. B. N. S. 412: 8.W Hu /t.».v. »«.r
(18rt»), 38 L. .1. Kx. U7: L. R. 4 Kx.

(0 BndliHiilon V. S hl'i,ck--r (1H^3^. 2
L. J. K. B. 13S ; 4 n. » Ad. 752

:

I..

H'liliy V. IMiHlfiai
, lS(i4 , :):i I,. ,1. C. P.

2.>2: l(;C. B. N. S. 2SS.'

CD Mwil. V. Ihuiru flH38 , 7 L. J.
C. P. Ill ; 1 Biii^. N. C. 286; Hart v.
//.«/y (INIIII. -W h. .1. C. P. 302: 10
0. H. N. S. (i.'i ; rrikaux v. CridlU
'ISfiO). 38 L. .1. (i. n. 232: h. R. 4
Q. B. 4 )-5.

(r) BillM nf K\ hnnifc Act, 18S2,
». 74 ,'2; : /{•ui'-Mul V. I'irkning (IS74I,
4) L. J. li, n. I4.i: L. K. 9 Q. B.
4.'N.

v) BillHofKtchanireAi't, I8S2, im. 19,
.>.', '>i. Sfo ante, p. I1J4.

I 1:
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pvidonoo to vontradicl or explain it ; and the debtor may prore

payment aotwitliatauding a written ni eipt («) . A goiieraJ r ouipt

indorii-d upon a bill of oxuhangf i» primii facie ovidon«< of din-

chargc of a bill; but it may Iwnhown that tlu' pftyimrit wan made

in negotiation of it (a). A roooipt given undor a composition

with creditors, oxpniwed to bo in alwoluto diwliargo of thu debt,

amy bo oxpluini'd by the tcrnw of tlio composition, an givt«n for

payment in proniis-ory noteo, which opi>rato in conditional pay-

ment only until paid (/*; . A ntiript may Ik? ithown to liuvn born

given in gratuitous dinliiigi' of the debt without any money

pawing, in order to rebut th.' admiiwion of payment (<?).—

A

receipt purporting to be for the price of goods oold may Iw ex-

plained by Jthowing that tho ml< was «efitiou»ly made for the

purpose of protecting the property from the creditors of tlio

pretended Roller; who tlwrofore might aeover back the goods

from the pretendefl buyer (rf). A receipt pun>orfing to be for

the price of goodf sold, but v,\m\i are in fact left in the posw*-

sion of the seili-r, may evidence a transaction within th<< Bills

of Sale Act, and rofjuire registration as a bill of snlc(e).

A receipt or admission of payment is not ovidonco against a third

party where it i« sought to charge him with tlio money expressed

to bo paid; but it may be admissible in connection with other cir-

cumstances to prove the payment (/). Nor can a tliird party who

is responsible for llu' debt, n» surety or olheiwiso, take the lM<netit

of a receipt given to th(^ debtor as concluiling tlio creditor; who

may explain the receipt as ap|ilyiug to the personal liability of tho

debtor only (g).—Biit a receipt may 1h> conclusive in favour of a

third party who acts upon tho faith of it; as if tho creditor gives

a receipt to an agent of the debtor, upon tho faith of which tlio

debtor pays or settles with his agent (A). In marine insuronco

itil

(:, Jiifth V. liu(liH» 1 1801), 1 EMt,
460; Skfff -.Jarlxm (IHi4), » L. J.

O. S K. B 4:t; .m. \C. 421: fWnir
V. HHtrk-Hwi (1H3:>), s L J. Q. B. 107 :

9 A. & K. (ill : /.If V. /,«;<(««Airr iV

l„r*.. ftv U»'l)- I'- R- cell. 534.

'/() Oinvf' V. A>»/ lltai), 3 B. & Ad.

XU : Ph'lhpt V. n'mrm (1844), 14

L.J Kx. 2-0: UM. * W. :t79.

(*) FAica.itt V. IliiMfkrr (1875). I P. P.

D. 111.
^ ^

•Yj y„.lrf\. n^u^~> (IH.'.];., 2fl I>. J.

Kx 38'>: « Ex. 8«».' See .Vaher T.

j/,,W(|ii;7), 3ti Ij. J. Ex. 70; L. K.

1 Ex. 163.

U) Hotrn V. Fi'nlrr (IS.W . 27 L. J.

Ex. !i«'i : 1 11. ac N. 770. »<* Tmitnri.

BoiifrM (18T«), 40 L. J. W. B. all : 1

y B. I). •."•!.

(,•) Hrrktty. 'f.utf A"-tH C. (1801),

CO L. J. Q B. 4il
: (I8«l) 1 Q. B. r>M.

(/) r,i,iHilillieH * I'lldiq^iit Kl. V.

M,m>-he^t,r fi Wi'/o-rf Ri. (1x73), 42 L. J.

C. 1*. ifii ; L. R. 8 ('. P. 685.

(q) Kl p. 0«"d (18T7), 46 L. J. Bk.

05; fl Ch. f). 4i. See Hf A". W. A.
/lunn TO L. J. Q, B. S|0; (19011 <

K. B. 642.

(*, Hv-ll T. Hertford {Icrit} (1802 . a.

But, 147.



I'AYMKNT IN h vi|sKA«'liON. AM

.tM to ,,ay tho bn.k..r t.pon tlu- r«i,|, oi .hut m*ip, ; .h-.u^h ».

"tod (,) And h.. n.,„upt ,„ th.. policy in .....rluHiv.. ..vi.h.
.. an action by .h. a««u..Hl „Kuin.t .1... undorwritor f-.r « return
••f tbo pr<>niiiini iip<iii u failur.. of .h<> policy ik)

n.V tbo S,a„.p A.,.. |«!.|. ••«
n.....ip, ^i,,,, for',., „,„.„ „„. ,.

....•nt of n.„.u.y an.o..„.i„^ to •»/. ..r np^urd.' i, ..h'...., wi h a -»?Mamp du.y of Irf
. with .h.M..v..n.pfion,. vin .p...,::.|(/>. bJ^*t. 101 (I), th.. term •• receipt - is .iHincd ..« .„n i , .i ...^ wherebynny money or any bill ,.r no.,, for money in „ck.„.wle,lp.d to

l"'^- »"•'•> reee.vel. dep,«it,Ml or paid, or wlM-r-bv „nv deb, ordemund iH aeknowledKcd U> have b«H.n n,-u\r.\, H«tislied or di.-
.barKwI. whether signed or not . ,«). Hy .„,, . k,,,. , ,,,, ,„ ,,.,,^
«iv,>H a receipt liable .« duty an.l no. .luU h,,,,,,,,.,! or v,(nm^ to
R.vo • recoi, t duly atau.pod. or neparatOH o, ,|,v„|, . (I.e :.,„ .„aL
^utU intent to evade .he .luty is liable .o u ,K.nnll v . \ „ I In .„,,,.
of the geneml onac.ment of sect. 17. a receipt |.,,bl,. i„ ,1,'.

,1,,,;
cannat be plcade.l, or given in evi.bMi.r. or admiit, .1 u, be .j 1

nKefui oravudnble in law or in .M,ni.v. unb.ss i, i« ,iulv .la.npcl

'

H«it paym, nt may be proved by other eviden.v. alMiough a receipt
«iH given ,n writing: and an unMamped rcei,,, ,„av s.vl to
n-rrcHh tlie memory of a witness a- ... .he puviu,.nt w . \ d„,.,i.
nu-nt in form of a iv...ipt, though not a,lmi.Hsibl.. as evi.l,.,..^ of
I>aym..nt. for want of a s.amp, ma> be admiltrd to prov.. a col-
lateral ma.t.T(«). Hut a promissory no... which is insiillicientlv
stamped i» no. admissibl.. as ..vi.l.n.e of receipt of mon..v bv tho
mnkor (p).

A rec..ipt or acknowledgmen. „( paynu'iit mado „n.l.-r s.al Receipt
operat..s a. common law in ostoj.pel b,.tw.^.n .h.. parti.s and is

"""'''«»'•

conclusive aceor.ling to tho terms of fl„. deed: but it n.av Iw

(•) I'rr I'M,: Jr,il,i«i V. rmrrr /|H17).
M. & ». 287; l'„u;iv. Iliihlirr lH:iPi.
s L. J. (). .s. K n. 217; 10 M. *C.
•j-'"- *« '"y V. //r«(l>ill), ;| Taunt.

,.„l*^
»•'-"'." *• -'^""' <"*'"*)• ' Camp.

•>*^. 8re lif UnmtMde v. J'lmn (IS12),
4 laiint. 2iii.

(/) .11 * .S.i Virf. ,-. 39, ,<(!ic-diilc, tit.
" Receipt."

I« L. J. Q. H. .W8 ; I.^ Q. B. 7^i; U;.

V. (ir.;l„u (IN.-. I . '.'i L .1. .M, C .'9

..!."'
;';""'' *• '"••'"n ^\x»\), 1 fjixt,

IRO; MuHpham v. ll'ih'iiM l\HiH\ 6 L J
K. B. 229: S B. & C. U; S„i,,lH,.„ y.
7ta-,w/(|8i2;, I L. J. Ex. i:)4 Cr
& J. a.is.

" .WnM-, wn V. ;?o«.< ,18(9), 2 H. L.
C. 28l>: />««» V. I'm krrn (IH).M 21
f- .1. r 772; 1 DiG. M. * (}. .,7...

(/') A'hUugv. /(.«)., {1891), 00 L. J. C.
:!0f. ; (1891) 1 Ch. .liS.

' 1-2
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cxplaiufd and Hutasitlo upon equitable teinw iiieases of mistake or

fraud (g). And evidence is admissiblo in equity to show tliut the

consideration stated in a deed was not in fact paid, notwithstand-

ing a formal acknowledgment of payment and a release contamotl

in tli<^ 'oed (r). And at law it might l)e «liown that paynunit wiih

made by chiniue whioli was subMqucntly dishonoured («). Kvi-

donco is also admissible of a collateral agreement to take payment

in goods to bo delivered or services to bo rendered: if such evidence

be consistent with th.^ di«d (O'-Tho receipt usually indoi-sod

upon a deed, not b.'ing executed as part of the ,le.il. di<l not ojxrate

in estoppel; it was merely an admission in writing, and was prhnd

facie evidence of payment («). But as rogards third parties

accepting th- title to property upon the faith of sueli receipt, it

estopped the party signing it from i!,Miving, as against a sub-

sequent purchaser for value and without notice of tiie trulli. tluU

the monev had been i)aid («). And on tlio other hand the .ibs.nco

of, or any apparent irregularity in the indorsed receipt was held

to operate in equity as constructive notice to a purehasT that tlio

money had not been paid, or, at Icaet, to impose upon him the duty

of inquiry >'//). The Conveyancing Act, 1881, «. i4, now enacts,

as to deeds executed after the commenw!m<>ut of tho Act, that

"a receipt for consideration money in the body of ii deed shall be

a eulKcient discharge for the same, witiiout any reeeipt bung

indoreed on the deed"; and by sect. 5r», shall, in favour of a

Bubsoquent purchaser v.ithout notice to the contrary, be Milllcicnt

evidence of the payment (z). Where the do-d does no. ntain

an acknowledgment of the consideration money, nor a receipt

indorsed therefor, and there is no ovidenec of any vendor's hen

for unpaid purchase-money, a subsoqucnt purchaser who requires

evidence that tiie consideration money was in fact paid must bear

the expense (fl)

.

(</) Rfx\. Siiviimondfn ;i7H!>i. S T. R.

474 : Kollnll v. Nimm'rn (IS.'HK i V. *
,T. 407: Ifiiriiingv. y4«iWn(l838).7 L. J.

Ex. 13 >: 3 M. & W. •2:9: mmmrr v.

H;h,ifr (1902), 71 L. J. C. Ml ; (1902)

2Ch.lfil. ^ ^
(.) ;ri/»«Bv. A^^x.-? nsso), 28 L. J.

C. R«S : 4 Dp O. & .T S8S.

(.) Ihterell v. Whitmitiih (1841), 5

Jur. 9fi3.

('1 /(fi/wT. /)»'./-cy(18-23), IL.J.O.S.

K. B. 1' 3 I B. & C. 7<)4 : Smith v.

hattaiM (1857), ;!0 L. J. Ex. 2:i.>.

(m) himpoH V. t'urkf (1822), 5 B. &
Aid. G06. , ,

(J-) llmhrx. Wttllr,>\*n\ 11 I.. J.

C US; L. R. 7Cli. 7.'>: liickerUm \.

»•««« (1885), 55 L. J. C. 227 ; 31 Ch.

D IM. „ ,,

(») Kmmdyv. Grttu {\iH), 3 M. A:

V) Ilalman v. //««< (1904), 73 L. J.

K B. 782 : (1!>04) 2 K. B. 530.

(n) Rr Sfll and Jlvuiiz (1894), >'A

h. J. C. 378, n. The iHiint is not

noticed iu the report, (1895; 1 Ch. .Wfi.
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Payment m Batwfaction ma<k> to one of joint ci-oditora dia- Ohap Vll
ch«rg«, tho debt at law against all; for in an action at law all the n„^,^'
jomt croditon. must have joined in suing, and if one of oo-i.luin- j"int

tdls iH barred he cannot recover jointly with the others in roscis-
"''"""•

sion of his own act (6). And, after the death of the enMliU.r
who had accepted payment, the surviving joint creditois did not
become entitled to Bue(c). But in equity creditors of the same
debt are presumptively intcro«t*d severally, a.s tenants in eommon;
and payment to one satislios him only in resixnt of hisHhuro (</).
Hut courts of equity did not entertain actions for a hare money
claim, and unites then- is some circumstance whi.h would hav^
giv.-n tlu^ court of chniucry jurisdiction prior to the Judicature
Act, the cor.mon law rule remaiuN unchanged. In the law of
l)artner8hip debts if the debtor knew that the partner to whom
!u) paid had no authority to receive payment, or if he knew the
niyment to be otherwise irregular, as by sotting olV a st-paratc
debt of that partner, the payment would not be valid beyond
the share of the latter, and the others might recover their shares
of the debt ((' . Joint creditors suing for a debt aiv not con-
eludecl by a receipt given by one of them, and may prove that it
was given in fraud of the others, and that no money was pai.l (/j.
A joint riH'eipl presumptively charges all; but it "may be shown
that one only received the money in order to charge him with it

and to discharge the others (^).- Under n joint account elause. Joint
•leclaring that the parties are entitled to the money joinlly, the ""o"""*

receipt of the survivors or survivor is adiscliarge. notw ithstanding
notice to the payer of a severance of the joint accoiinl : but the
several interests of tiie parties infer ,w are not .itl'.i ted by the
clause (A). In tin- ease of money paid in to a bank upon a
joint account, it is generally impliiil from the purpos,. of such
an account and the relation between banker and eustr)niei-. that

(*) H'allarex. AV/m//(IH40\ 10 L J
Ex. 12 : 7 M. & W. 2(14. .S. ,. /„.„// V
«™M«,-,/(l!inr, 7- I,. ,T. C. M-,; {\'M\\

'-• Ch. Kill.

(<•) llmlmnif v. /talis (IS.II), 20 L. J
«'. P. IIS; IOC. B. «4.'>.

(rf. NIrMt V. .V.«/« (1889'. flS L J
i. B. .102 ; 22 Q. H. I). 5:17. Sw /•„,/,//

V. ll„Mi„>t (1901), 70 L. .1. C. /«N7:
il»01) 2 Ch. 160.

[!) (ioriim V. Ellis ;184li), l.i L. J.
C. P. 178 : 2 C. n. 821 ; /'/>,<•./ v. hi,w„,,
(1871), 40 L.,T. C. 404 ; L. K. 12 Kii 6!i.

(/'I tiknij' r. ,lnrin,„ flS24), .1 L. J.

«. S. K. B. 43; .( H. &f. 4-..1; f,„,.„,
V. /fitle/iiusim (\HM).s \,, J {) B 107-
9A. A:E. fill.

(V) StriilMi V. Hml.ill ,1788,, 2 T R.
^ilili. S«l> Jlrirr v. N'ohs (|8(i;i

, U VoM
:n9; 2Wh. \T. L. (,'. K,. d.j.

(h) C(invyaii(iii(f Ac^t. 18SI, s. 61 :

Hr /«-<»(.« (Iss;), ,5(1 L. .T. C. .i9;t ; M
Ch. D. 732 ; AV i'arkn- miil Hireh (18S7',
56 L. J. C. i.'iS. Sm! Ilr .%/.,»/.< (19011
70 L. .1. C. 402; (lunl, 1 Ch. 921 •

Pourtlv. llrndhiir.t (1901 , 70 L. J. C
587; rm01)2 Ch. 160.
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FBTineiit by
jomt debUffs.

TmjmeiD*. to

tnut««.

Power to

give reeeiptR.

it shall not be withdrawn without tho joint ord.n- of all; ami

the banker wlio pays to one only remains liiibh' us for a broach of

duty (t).

Payment by one of co-ililitoi> or co-contrautors, whothor liable

jointly only, or jointly and severally, for the same debt or lia-

bilityl diseiiarges all and may be pl-adel as payment by any of

them. Thus a payment by any one of tlie makers of a joint and

several jiromissory note operates in discliar<»o of tho note as

against all jointly and s(-vorally (k\ Where tho payment made

by one of two joint and sev.-ral makers of a note was afterwards

avoided in bankruptcy as a fraudulent preference and the money

returntxl. it was held that the other maker, though a surety only.

wa.s not discharged (/,). Part payment l)y one, though accepted

in satisfaction of an action aijainst him for tho debt, operates

onlv as payment pro tanto in an action against a co-debtor (w .

A receipt in full given to one of joint d(rb;ors or partners may

be explaincil by tlie cireumstanc.M as a settlement of the eluim.

against him oniy, leaving the claim against the others nnsalis-

lied («).

In ei|uity a debtor, ha\ing notice of a trust all'ecting the money,

could not (li.scliarge himself by a mere payment to tho trust.;!;,

but was bound to soo that the money reached tho l)eneliciarii!.s.

unless the trustee was expi-<;ssly or impliedly invested with j.ower

to give receipts discharging tho debtor from this obligation, in

which e\ent til.' beneliciaries could claim oidy subject to the

receipts giv.ii by the trust.«, whicii, if in strict conformity witii

the power, discharged the debtor (o). Now by tho Trustee Act.

189;5, s. •*{). 'the rixuipt in writing of any trustee for any momy

payabl. to him under any trust or |)owcr shall be a suflicient dis-

charge, and shill ellectually exonerate the person paying tim

game from seeing to the application thereof"; and the section

applies to trusts created before or after the conunenoement of

the Act. -Payment to one of two or more joint trustees is not

(1. Mauli'. .T., llutlttiui \ . lliicu (lH.il),

iO I^. .1 . 'J . P. 1 1 « ; Kt C. B. e-iO :
Ciimp-

bell. f. J., HramlfM v. Scntl (18.'>7). 'Jti

L. J. Q. B. 161 ; 7 E. 4 B. 230.

(k) HeaiimMt v. (Irmthcnd (1846), 15

L J C P. 1 .
•> C. B. 494 : Thome

V. Smith (ISAI, -10 L. J. C. p. 71 ;
10

C. R. H.5y.

it) lellu V. ro.,*r(187n, 40L.J.Q. B.

281 ; L. ii. 6 Q. B. "90.

m) It'iiltnnv. Siinlh (ISUl). 'i h.icXd.

889 :
/•» W V. /.W«w» ( 18,iS), 7 L. J. Q. B.

153 : 8 A. & K ilil.

In, Kx p. H<mI (1K77). 46 L. J. Hk.

6.-i: .') Ch. n. 40. See Rf K. »'. A.

(1901). 70 L. J. K. B. 810: :1901 i

K. B. 642.
fo F.tliol V. Mnniman (1740), Bum.

78 -1 Atk. 41 :
'1 Wh. ii T. L. C. 896 ;

Le»ke, L,iw of L»nd, pp. 112, 20O-2O2.
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a discliargc; nor is payment to on.i truNlcu witli the authority Ciup. VII.

of tlic othcix; the object of appoiiiliiij,' w-verul trustees Ix-iiig

that the uiouoy Hhall not jjot into tl»o liunds of one alon-' (p).
An u-font leci-iving money from or on Ix^linif of joint trustees

is not (hs<;hargc'l by paynn-nt to and a nccipf given by ono of
them only q). I'aymenl of ijurchasc-moiicy on the joint rccfip).

of lriisl(<'< of a mortgage \\m held good without apportioning
the money to the several shares in whieli they hold the mortgajrj
debt (r). Kxecutors or administrators hove a several as well as Paymeuttu
a joint authority to administer the (>state of the doeeasod whom e*""*"'-

thoy represent, and ono of s<'veral executors or ad minis? rators

may eolleel the debts or sell the personal estate for the purposes
of administration and give receipts to a debtor or purchaser, who
is not, and never win, bound to see to the application of the pur-
chase-money ^v). Kxecutors after paying all d(>bts are in tiio

position of trustees, and thiir power of giving reeeij)ts is i-estrieted

accordingly; but debtors are not tlu-reby alTeeteil without notice

that the debts are paid <'l).

I'ayment to an ogenf auJliorised by the creditor to i-crejve pay- Pnymentto

ment diseiiargi's tin- debt; and the debtor is not ivsponsil)le for
"''"'*'

the agent paying ovi^r the money («). And after the agent lia«

|iaid ovei or aeeounted for the money to lii< pritioipal, no claim
can be- made against him to recover it back by re,is(m of failure of

consideration or other invalidity in file imyirieiit as against the

principal .v]. Payment to a solicitor or agent of triisli'es i-;. in

sreneral. no dist'harge: but the Trust.-e Act. IKil.'J. s. 17, enables a
trustee to appoint agents to receive payment of money in the
manner there j)rovided. A solicitor or other agent eniploved by
truste^w about the trust property is answerable only to his

principals, unless lie participates in a breach of trust, when he
becomes answerable to the b<'neliciaries '//\ An authority to

(//) Hr IMIaimi nwl .V,t. Ihl. of ll'/,s.

(188:)., .Vi L. J. C. S70; .;4 Ch. I). ;iS7

:

Rf Hi.urr (11S4). .i» T,. J. C i'S).

[if I.f V. Saidrf, (1873), L. U I.) Ki.
204 : Miiuiiiii V. Qiirinxlinil .V.<'. hk.
(1888). ST L. J. C 4i:i; :)? Cli. D 46ti.

{r) R, I'lirl,-; niid llnth (ls87), 5<)

L. J. r. 3.i8.

{») t:iliiit V. Merryiitiiu (17401. BHni.
78 ; i Atk 41 ; 2 VVli. & r. L C. 896 :

Jaeumh v. Unrtcmid (17611, J Vph. Srti.

266.

(0 Charlluii V. IhtihiiM (18(19 , :|8

L. J. C. 18:t ; L. R. 4 Ch. 4a.t; I.,c v.
Stiidnt '1 873,, L. K. 1.5 V\i. iin.

(«; Sw aulr, p. 3il.

(j) Ilulhnitv. «««<•// (1863), 32 L .1.

y. B. 2!i7
; 4 B. & S. 14. Sre ll,„„.

fold V. Shtillt.nurth 1840), II A. & K.
926.

(.'/) Atl.-Hrii. V. I.iirrxln- (1S44), 7
Benv. 176; llitnlii v. r«/,„ (I8'.4\ 33
BcHv. 3(i->: /;,„-.«./.„%•. «',/^(//H» (lv.)l),

63Ij. .J. <'. 713: 'lS94)3Ch. 18.5.

J
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Paw IV.

Payment tu

agrrat by
cheqiir.

I'uTincnt to

iilerk or

Khnu

Set-oif in

iintuunt witli

Hfrent.

Payment to

partner

tusviw pnvmonl piosumpt ivoly autl»ori-WH pavment in luonoy

oiily(r.; ami tlu- ili'btor is not; <liscliarpod by giviii-,' a l)ill of

exchangr or promissory noti- (a), or by doliveriug goods to the

agent ip* payuu-nt [h). without a siKvial authority to bike pay-

ment in that form. Authority to lake payment by a hill is a

particular and not a general authority, and must b- strictly fol-

lowed in it.-* terms ',c). An agent to collect bills has no authority

to accept a sum Iws than tlu> full claim on the bill and cancel the

bill, without the special absent of his principal (</'
.

Payment

by a clieipie on a l)anker is not considered as paymi-iit in cash so

as to di*<liarge the debtor, altliough it is p,imd fmic evidence of

payment, unless caBli is subsequently received for it by the

agent (r . Hul a clerk or sliopman employed to take cash over

the counter i> not authorise*! to receive payment by a che(pie sent

in a letter (/;; or to r.-ceive payment in any transaction Ixnond

the scope of the emi)loyment (f/i.- -Authority in an agent to

receiv.' paymeiil presumptively da^s not authorise payment by a

set -oil in account of debts due from the a'jeni to the debtor {h)\

or by returning to the agent a ehetjue of his own yi .
Hut pay-

ment by set -oil may bo authorised by usage: as in the case of a

broker buying and selling goods upon a running account with

his prin(i|)ai according to a known general course of business (A);

or of an insiuaiue broker netting ofl Iosm- and premiums with the

underwriter'/'. I'poii the same principle money i)aid in to the

London agent of a country biink iin:l plaicil to the credit of their

account was held to i)e piiym.iil to the country bank, though

it stopped payment b'fo.e re-^'iving notiiv of the credit (W.

Pavmcnt to one f>f a lirm of partners discharges a debt to tho

firm. Iieeause each partner is general agent of all the otlurs within

;l f«/*' V. u'lxiniuit isn.i,. tct 1-. J.

Q.W.ilt. 1894) 1 Q. B. 272; Juhn-

,i,u V. /(..-/-> isdfl. «s L. J. <". 42.i:

(I8!t:i > C'h. Tt.

[„\ \V,lh,i,i,:i V. Krmis ISfifi). ;i.'« L. .1.

Q. B. HI; I.. K. 1 Q. B. :t.V.'.

,/, llmin.il y. Chapnnii, , 1S:)I), 4 C. *;

P. .'lUS.

V) }r,«),i,i/, V. ;/*-)/(/ (isv.i;, 44 L..I.

C. P. :!i(>; L. R. 10 C. P. (i:in.

(rf //".(/ Ii/' S,l,ll:llltl V. llliMlUilill III..

1891) A. v'r,<.)->.

{,) firiiliiin V. (ii'intl ,1870 .
3'> Ii. •'

('. P. I'A • L. M. .> C. P. 4.->l ; V'lpi V.

in'iaroii iis'ji , lij r.. .1. Q. B. -m:
ISllI 1 Q. n. 212.

f K'lii. V. Ilr.lt 'Is.Vi), 19 L..t. Ex.

;ini : f> Ex. '.'ec

(y; S.iii</ir<i»i V. Jli/i il»34 . ;i I.. J.

Kx. 116: -• Cr. k M. ao».

Ill) Uiirkir \. (iiiriiumul (1837,. t>

L. J Kx. F:<|.; r,i :
> Y. 4c C Ex. 414 :

/'„/.«,« V. S,otl : 1S7N , 47 Ii. .1. C. 706 :

«t,Il. ». lv«.

I,) Viiiln%rii4 V. XUIiults (IS.'i.'i). 'iii

L.J. C. P. 79; 17 1.'. B. 2;i9.

;/) Cuilnnll v. Ifmil- (1807,. L. R.

.; C. P. ;t08.

(/) NUini.l V. .lUnl.ii, (18:i«). 7 L. J.

Ex 292: 4 M. ,V W. 211 ; Smclitm v.

Vinrre (IHfiOj. IK) L. .1. C. P. 1U9 : 9

C. B. N. S. .W4.

(„i) H'llham:- v. />-»<'»- 1849;, 4 Ex.

tl97.



PAYMENT IN SATISFACTION. 985

Pu^rmeut tii

Kohoitor.

th.j pcope of the partiu-rship business (»). And tlio i-oc.-ipt of Chap. VII.
money by ono partner in the ordinary couiw (.f business charge*
t.li.> tirm(o). But if the debtor has notice that the partner in
riMfiving the payment is acting without authority or in fraud of
thf other partners, the payment is invalid against the other
partners (p).—A solicitor retained to sue is authorised to rooeivo
payment of the debt or damages, until tiie authority is duly
revoked (g); but payment to a solicitor suing without authority
is no discharge (r). So the solicitor of a defendant to whom
eosts arc awarded is authorised to mvi\o th.' iiinouiit (.•< . I»„v-
inont to the clerk or agent of the solicitor retained is no dist^lmrgo
in the absence of a special authority to receive it: nor can the
agent having received payment retain the iioney as against debts
due to him from his principal (/). Nor is a payment made to the
clerk of a solicitor valid, without proving his authority to receive
It (m). The old rule of law which required a special authority
to entitle a solicitor to receive for his client money paid in dis-
charge of purchases or mortgages of land has been abrogate<l by
the Conveyancing and Law of Property Act, 1881. s. r>6, which
I'naots that " where a solicitor produces a deed having in the body
thereof or indorsed thereon a receipt for coiwideration money,
the deed being executed or the indorsed reeei|)t l)eing signed by
the person entitled to give a reooipt, the de;>d shall be sufficient
authority for paying the same to the solicitor " ,». It was
decided that tiiis section did not apply where the clients of the
solicitor produeinjr the deed were trustees (//) : but this decision
is now overridden by the Trustee Act. 1898, 8. 17.

Payment by an agent is equivalent to payment by the debtor; 1'ayinet.t i.t

ami a receipt given by th<- creditor to an a^ent oi" the debtor
"*^"*-

iicknowledgiug payment, iiimn fnitli of whieh th- ilebtor accounts

Receipt nf

inortjMi'
doht aua
piirchaac-

iiioner.

(«; Partnership Act, IS'Ki, «». .'p. 7;
furttr V. Tifilnr (1817\ 6 M. & S. l.-.fi.

(o St. AiihiiH V. fimail ISliS;, L. R.
' Ch. till!; Jluiij» V. One (INNl), ol
I.. J. C. 26,).

[p) I'lern/v. Fifirg MSTl). IS L. .T.

<\ 404 : L. R. 12 Eq. b9 : unit, pp. 37?,
ii61.

•/) Crozrr V. ri/tinti (1825), ,t L. J.
K. H. im : 4 B. * C. 28 ; Lni v. Ahioti
1819), m L. J Ex. (i2; 4 Ex. 5hS.
,!: Jtubmi V. /..//.IB {n<>), 1 T. it. 62.

(» Mamin V. n'hilehoHiie (18:(8),
"

r.. J. C. p. ay.') : 4 Binjf. N. C. 692.

' \"l,>\. Il:cl.l,l„„ 1701), 2 Dc)U)f.
Ii22

: I'.nii V. Tnnirr ISIIl), 1 t^. ,J.

Ex. l;i; 2 <'r. A: J. SW. See /;>. »
Eiluu,:!. (issr, .M r,. .1. Q. B. 108-
8 Q. B. I>. 2fi2.

(u) S«' Kiito)! V. Il,uilhiriiil( 1836),
••L. J. Ex. 16.1; 1 M. i: W. ;ilO.

(.1 SfO 1)11,1 V. Il'uiliiirh lUl. Soe
I889j, .',8L..I.C. 2S(); 4UCh. f). <9l:
Am;/ V. Smti/, ;i9nn', 69 L. J. C .ig.s

(IWIO) 2 Ch. 42>.

UV) II' DelliiHiii mid M,t. ltd It'ltt

(1883), .Vi L. .r. C. 870 ; 21 Ch. I)
387.
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Paw IV.

Katifloatiun

<if payment.

B^ymeotby
third jmrtj.

Psyment by
partiw to

bilb.

with liis uj^Lui ii|»ou tlic footing of pay incut, is iM)iieUi8ivc agaiiiNt

the creditor, I houj^li the ageut has not in fact paid the debt (,2). A
mere a'ltiioiily j,'i\eu to au ageut to pay a debt is revocablo, and

}^iveH the ure<lilor un eluiin against the ageut; but au assignment

of funilh to uii u>?eiil or trustee for the payment of creditors muv

create a Milid trust in their favour. Such an assignment, unless

the creditors are |iartie» to it, or uul(>8s communicated to tiieni iind

accepted on their part, operates nioroly as a voluntary agency or

trust for thi' lieuelit of thi? debtor himself antl is revocable (m).

I'ayment b\ ii |)i'rson professing to act for the debtor, though

without uuthoritv in fact, if ratiiied by the debtor, operates as a

payment h\ lln debtor liiinself h). The ratitieiition may be mado

after the ( onimi'ueeuient of an action by the creditor for the

recoverv of the? debt /•). But at any time before rutilieution l>y

the debtor, it is competent f(n' the creditor and the pei-son paying

the debt t-) rescind the payment and return the money, and the

debtiu- then remains liable {d). -A payment by a third i)arty witii-

out au\ actual or professed authority has been hold to bo inopeni-

tive to discluirge the debtor ic). .Vlthough this doctrine has be.-n

questioned, as being contrary to the maxim of the civil law,

" dihiloniti hjmirinn. wn vliam incitiuu, siilwrnh liherarc pim-

8umii><" JK it is itiiisonunt with the principles of Knglish law

regulating (ontracts b\ agents for undisclosed principals </).

Payment of a debt by a third party may bo made w ith tlu' inten-

tion of keeping the debt in force and reserving the ben-lit of it,

and unless made in payment of a particular debt will notdiBcharge

the debtor,'* . In the case of bills of exchange, the acceptor

is the purt\ priiiiurily liable to pay it, except in the ease of au

accommodHtioii acce|)tance, accordingly jjayment by the draw if

or indorsi'i- «!< cs not discharge the acceptor unless made b; the

party accorii:ii'"lated. and the holder may recoxer in his own right,

(;) Set- anil. \i. liiS.

«) n.nhwil \. Itiiil.> 1S.">i1p, Jl) L. .1.

Q. H. 12i> ; li Q. B. 7i:t ; ./»*«« v.

J,,,,,,.- (1S7S , i: I.. .1. f. S.>:l ; S Ch. I).

714 ; llrmtnm,, V. Umh^rh.hU ,1887 ,
"16

L. J. f. 471 ; u»fg. issfi;, .•«;( Ch. D.
4.i». Sec «'<</</ V. /.V.» (18(1), 41

L .1. C 24:1 ; I. R. 7 t'h. 71.

(A) lt,l.l„iw V. Ilmh ISii), 22 L. .T.

(;. P 21 ; 11 C. B. l'.il.

<) lliMimr V. ««./. (1S.)2,. 22 L. J.

(J. V. 24; II »'. H, 191; Sim/d,,!, v.

E99»ii/lon 185.-,,, 24 L. .T. Kx. :il2 : 10

Kx. 845.

(rf) irnlirr v. Janirt (1871), 4I» I.. .1.

Ex. 10->; L. R. f. Kx. 127.

(,) ./..,«« V. /»'««•. (18>2;, 22 I.. .1.

C. p. 7H: 12 c. B. 791.

f^) Willes, .T., fuU V. I.iitirr I8(J2„

ii L .1. C. P. 126 ; 13 C. B. N. 8. MH.
((/, Kriil/ilen v. /«i>vi'.«(1901j, 7" L. J.

K.B. 6H2; (19011 A. C. 240.

(A) jl/c//,///irv. .»/-//« (184.1), 14 L. .t.

Ex. ;H0; l;t M. i W. 72">; Iwm v.

WiMi»«'.« (18.56), 26 L. J. Ex. lit; 1

H. & N. 420; Jintlir v. Jt>rr (1910 , 79

L. J. G. 6.5i: '1910) 2 Cli. 278.
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or na trust CO for tho ilniwir or imlorwr to llu' aiiiuuut paid by Cuap. VII.
th»<m [i;. Ami tlie bill uft.-r sucb imviii.nt continues negotiable
until pai.l by tbo acceptor at maturity [k). But ia tbo case of
an a<-oonnuoilHtion acceptance jmymcnt by the drawer, being tbo
party prinmrii\ liabl.-, discbar>f.-B the bill / . Payment at or
after maturity by or on b.hulf of the acceptor discbarges tho
bill.w); '"It |)aynient before maturity, .-vpn by tho accept )r, is
a discount or purchase of the bill, und tiio bill eontinucB
negotiable (»).

It is a general rule of law, " that tho pints who puvs money
bus tlu- right to apply that |..iy ment us he thinks lit . If there are
several debt« diu' from him lie lias u right to say to which of tii so
debts the payment shall b.- ajiiilied

'"

o). If the crwlit )r d i not
consent to apply t'lu money tendero.l according t) tiie dcclariHl
intention of tho debtor, ho may refuse it; but if ho in fact acecpta
It, ho must apply it to the account on which it is p„id; and what
he then says to the contrary is immaterial, according to tho maxim,
"wok (iiiimI flictnni, ml quod factinn fit impicitur" ,p).
An appropriation by the debtor may bo inferred from tho cir-

cumstances, where not declared in express terms. If a man s-nds
money to another and that other roceiv's it, tho lirst p )int to be
ascertained is what was tho intention witii which it was sent; and
if that caniiol be ascertained by direct proid", it must bo got at
l)y eircumstiintial evidence; and whatever is tlio intention that
must prevail iinlov* the ol'ier elects to return the money (7).
Accordingly puyineiit of the exact amount of one of the debts is

presum|)tively iipiiroj.rialed to the discluirgc of that doht; pay-
ment of a sum with discount deluded is presiimptivelv appro-

AppruprUtion
of payment—
by debtor.

i>) Hills of K\)')iiiii)ri' Art, issj, ,. :,\t

(2), (.'ii : .luHtu \. li,„iiiiliii,i,t is.'idi. !i

C. B. l7.f. .See Itoniin/I v. Mm,,, is.VJi.

nh.J.C.V.Iil-,; liC.h.m.
(i) Bills of Kxchaiiifp Act. lss>, m. .W

(2; (b) . Ci/hir V. Lairrmrr llUli). :i

M. * 8. 0.^.

{') HilU of Kxrhanffp Act, ISSJ, s, :,»

,3, :
/',;,-, V. Jriifl/, 16 «;. n. Iis4 fiMi

V. I.i>trr (1863). 32 L. .1. 0. P. IJI ; 13
V. B. N. S. .',13.

(w) Bills of KxcbaiiK'c Act. 1SN2, h, .iD

(1). S** llmhiim V. CV/zWi/ (1S38) S L J
Q. B. 31 ; U A. & E. 2:.i; S„,h v
Vf />.'.i//c ,1!)(I0), 69 L. .1. Q. B. «84 :

(1900) .' Q. B. 72.

(«) M'T/r}! V. rulie,nfll (1840}, 1(1

L. .I.K.X. 3.^; T M, \ W. 174: ,tw.,.
h,„uHfih V. M'lrh,,:,, is.ifi). >.=, L. .1 h]\.
244. S«r l!l,i,xr,H-k ,-. Itiill (188 0. ."jO

L. J Q. B. :>l : 24 Q B. I) 13.
'</) BhvIcv. J., .S'liM.uii V /iii/'ium

;i82;e. 1 L. .1. O. s. K. B. 23t; 2
B. ii C. 72. S.* Grant, M. R., ri,„,fM<,
<«« iI816l, 1 Mer. t.fl.').

(/') >',-'./l V. liiiitlrii (18.58). 'JT I, J
Q H.:ii\: 6 H. L. in. 072: I).,- „',^„'i
V. Jt,,/. (1877), 47 L J. P. CI. 8 : 3 Ap.
Ca. Il.i. .St" iMi/ V .)/<•/»« (ISS'.ij .58
L. .1. Q B. 291; 22 y. B I). 6I11.

'7 Kiiitrlit-Briiee. L. J., .V,/»A v
//<Wy»„« {]Hr,:,„ •>; L. J. c. 188 ; 6 Dc
G. M. \-ti. J74.

IVovumptivc
iippropnation
by debtor.
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P*«T IV.

OuMraiitt^ol

dabt.

OumpoMtion
and mnk-
mptoy.

priated to a debt upon whicli iliHCDiiiit may tx* claimed, rather

than to a debt for whieli the eredit han expired (r); and &s liotwcon

admitted and disputed debU), a puvinent i» prntumptively referred

to u debt admitted (a). A puvnn-nt made in uimwer to an appli-

cation for a spooilic debt k pruMiiniptively mailo in dlHcliargo of

the debt applied for; and if one payment in made to an application

for several debtH of a like kind it lit pnmumptively appropriated

proportionately to all (<;. A payment made out of tlio proceodd

of the gale of a mort)^a);eit estate in |iri<HUUMHl to be appro|)riated

to the disehar^f of the mortgage ilebt (»«)• Where u pirmint
was made upon an aeoount containing debts for rent and ..... t

matters, it was held that the ereditor eould roiso no presumption

of rent remaining unpaid In order to claim a forfeiture for non-

payment (a;).- There i^ no general jirtwumption in favour of a

surety that a paymen is appropriated to the debt which ho has

guaranteed, though he was not informed of any other debts when

ho gave his guarantee, imless the payment was demnndtnl at his

re(|Uest (»/). And in the al)senee of stipulation to tho contrary,

either the debtor or, if be does not. the creditor may appro|)riat6

a payment to an unguaranteed debt{.:l. But a creditor holding

a security which covers several riebts, one of whicli is guaranteed

by a surety, nmst oppropriate the proc-i-eds of the security Hrst in

discharge of tiic guaranteed dobt(rt). -A composition for debta

implies on appropriation of payments proportionately to every

debt: and the creditor who accepts the composition uixin several

debts cannot appropriate the whole amount to some only in jjrot'er-

ence to others for which ho may have other remedies (/>). Con-

sequently if one of the debts or any jiart of a debt be guaranteed

by a surety, the creditor must allow the composition in reduction,

and charge the surety only for the balance (c); and if the surety

(«, MnrryalUy. H Ai/^(1817t, 2 Stiirk.

102.

,'») lliini V. ItoiiVim 18461, 1.1 I.,. .T.

C. P. 97 ; -i C. B. 17<!.

7) Shnir V I'u-lm (1S2">), 4 I.. .T.

O. S K. B. 29: 4 B. & C. "IS. 8pc

Ktilfairirk v. A'. An'tr. Inner. fl8S6). 1

1

Ap. Ca 177.

(«) r«"»«/ V. Kt>gli>h (1843), Vi L. J.

C. 7« : 7 Riiv. 10.

(x) l.nirtlirr v. Wrotv,' iI889), •'>8 L. .1.

»'. 48.'): 41 Ch. I). 218.

(y) n'llliniii' V. HiiiilinimH (182.5), 3

L. J C. r. nil ; 3 Biiitf. 71 ; Shaw v.

Picon (ISJ.Vi, 4 L. .T. (). S. K. B. 29:
4 B. & C. 71.''; h'liiihl V. Ihfklinit

(1H66), 30 L. J. C. r. .-in : I,. K. 2 C. P.

199.

(:) Itr Shrrry fl8S4 , .13 L. .T. 0. 404 ;

2.1 Ch. D. 092.

(,,, I',:',l V. I)t,ifoii (1807., 20 1... J. 0.

701 : 1 De U. & J. 401 ; Kmnninl v.

HV/..V.- (187«), 48 L. .1. ('. 348 ; ID Ch.
I). 139. 8«!<i«/r, p. 312.

(h) ThompmH T. Uuihon (1871), L. R.
Ch. 320.

(f) lliiiilirell V. Lydiill [WAX), 9 L. J.
('. V. 148 ; 7 Biii(f. 489 ; (Irr v. furk

(1803), 33 L. J. Q. B. 49. See Kllu v.

Em,m,mel (1^70). 40 I,. J. Ex. 28 ; I

r.x. I). 157
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have pniviously paid the dobt in full, tlii- oroJitor will bo truHtw '•*'• VII.

for him aa to the oompoHition upon ilmt (li>bt rf). The BaiiiP rule
applios with ilividcndK in bunknipfi v; tlu'.v nro appropriated rate-

ably in piivment of all tin- d.-litn'c .

In bnuking awouiil-* imd iiicoiintK of a liki- kind which are Apiirui>»i«ti.>ii

paweil bctw.rn the parties mid ai(rj)t(.d «« correct, us a g iieral
'" "'*™'"'"-

rule, "there is no room for un,\ other a])i)ropriation tliun that
which arises from the order in which the receipts and payment*
take place und are curriel into the account; presumably it is the
Kuni lir.>t paid in that is lirst drawn out; it is tin- tirst item on the
debit side of the account which is dincharffcd or reduce! by tho
first item on the credit side; the appropriation is made by the very
act of 8ettin>5 the two items aj^'ainst each other. Upon that prin-
ciple all accounts current are settled, and particularly cash
account*" (/). Accordinjjly where one of u (irni of partners dies
or retires, and the 8ur\ i\inj,' or continuing,' partners carry on flie

deulinjfs with a creditoi', .joiainj,' the transactions of tlie old and
new lirms in one entire account, payments entered in the aciount
by the continuing partners are i)resumptive!y ajjpropriatc 1 to the
earlier debts and in discharj^e of the old lirm; .lud conversely,

credits entered to a debt >r of the lirm are presumptively appro-
priated to his earlier debts://;. The same principle apjilies to

the accounts of a co<t book minini,' eonijmny, no(withstandin<^

chanjfcs in the shareholders (A'! ; and to the aieounts between u
joint stock company ond their banker in favour of former share-
holders, who are exonerated from contributino^ to tho balance due
on winding up the company, if suflicient i)ayment3 have been
made to tiie bank to discliarge wha( was due when tiicy cased to

bo shareholders (/\ Sudi appropriation of payment in account
will discharge a lien wiiich the bunk<'r holds ujion titl^-doeds for
advances to a custoimr (A); and will take the balance of tiio

account out of the Statute of Limitations, though the earlier items
wore barred by the statute 'l^. The princijile is applied although

(rf) I'U 1/ V. F'flit ilSnu). 12 Ves. 4;t.->.

(») Uirlnr /"."/./(ISSS), 8 L. J. Q. B.
3'>: s A. .V E. Sl«. ««• Mmtm v.
BrrrK-irll (11 (). -i M. & S. 39.

(/) (innt, M.R., Vlaulnn't eati J816\
1 ^fer. fiOS ; Tiid. L. C. Men-. 1.

f«) il'Vuii't ^^(IHKi,, 1 Mer. .172;
Tiid. I,. (". M.r.'. 1 ; JI,;mJ^' v. h.Klnl,,,

(IS.O). 2 Br. A: B. 70: IlullmJ v. nu

.\Mn\ 7 Hii. 00 ; lla^ptr v. Keay (1875'!,

IQ. B. D. 17H.

(A; llnik- V. Jacksim (18G«), .Ki L J.
C. P. 108,

(0 littteman'i can (1873), 42 L J. C.
.-.77.

(/.) Innilm nni Co. lit. v. RiMifr
ISSli. f>\ L. .1. «\ 2S; (i Ap. (.'i. 722.

(/ ISep 'Vitr. p. lijl : ;»j^, |i. t7i.
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r«Miv.

Appropria-
tioa by
crtdHar.

I'Uima not
reoiiTpnible

br action.

»

it My »IIi^t tlu- lighu of third jMirti.* ^m). i, i,, |,„wovw,
rssiijtiat that thi!«u sliuiild In- un hcwmiih lurri'nt Ik-Iw<i«ii the
partiott(,fi).— lint th. aljovt- prc«uiuptiuii of puviiu iil in banking
and other like account imy be robuttcJ by ovi<ii«ii< c,i u dilhri'nt
intontion: as that th.- -ntry was at a puyni.iii bv a bill which
Wtts found to 1... f„r^..d (o): (»r that tl .• oiifiy wim fruudultint [p^ ;

or ginurally from tli.- *a> in whiih ibo actountb an> ivnilorod (y).
WhtTo till re i-i un Hjijuopriiitioii by |ln>dcli| i, , jihcr in ti>rniM

or by inftToncc from cinunisfiuui-,, tin- dvditor hu.s llic rijrht of
appropriiifion. ' ActordinK to tho Luw of Fiijfland tlir debtor
may, in tin' liiHi inttaii , approprinh' the puvrii.ut. Huh'ilitr m
modiim Holrenlli; if hu omit to do so, thi> cri-ili, < may make tlio

H>proi>r'mUou. r,(ipHnr In iiiixlioi, nrif)UHli>f' , The cK-flitor

niuy Hppropriulf Mich imiinnt to lli di-bl for wimli lie lia> mi
inferior roiiudy or «.• iiiity; as u ninipli' i-onfrnct d.b( inMtcud of
a .spwiully di'bl x); or to an tHuiifablc dfbt IjiHti-ad of it l.jf.il

di'bl (/;; or to II, debt \y|iicli i- iiniruurunli'iMl, instciid of oni- lor
which he bus ,i su' "ly i^rt . Hnf ]\v cuiiiiot Hppropriutc the pny

-

mint to u di-tpntcd deb; (j- . Tpoi. iIh« Kaiiii> iiriiuipli' a creditor
holding a mnurity covi>iiiii.' Hcycnil debts iimy iipjily tho proceeds
of tliu security to any one of tile debt-, in prel'cienoc to the
oi!icis(/y;; unle» one of the debts is (jiiarunfwd by n Rurety, in

wliich cuse the surety U'coines entitled to the iM^iielit id' the s.Tiiri-

tics for the (hbt '^,. -The creditor may uppropriiile the pii\-

nicnt to a debt wliich he could not recoyor by action, if HUpporU<<l
by a siillicient coii>idcrulion: as a debt under a contract within
tho Statute of Frauds i// ; a debt of the solicitor of a corporate
body I'ui his bill ot co^fs, which he could not recoyer by action
for want of a retainer under the coi|M,?;if • seal;;//': a debt for
spirituous liquors sujiplied under rircuinslanccs whicli .reale a

(w) llf SlfmiMii. (ISfljl i Ch. 43;).

<H, n- Mr,f ;l»!»7), C6 L. .t. 1'. »(i:

asoTi A C. 286.
'.) //.// V. /<».*ft»(I850), -Ih L. .T. Ex.

163; 11 hx. 631.

w' /. «., V. /^«(i8;n), 17 L. J. c.
161 : 4 Ch. I) 5U7.

^ i'l) lh>,„k.r V. Wiyy (1843. 4 Q. B.
792; r.iy hitei-hn' Co. v. MeUanW.i),
41 I.. J. (• P ;J4J ; I,. R. 9 o p. 692 ;

7/.. Mirrii (190:), 6ii L. J. p. 8ti
; (1907'

A C. -.'Sfi.

(r) Tii (IhI. r. J.. Milh V. Fotrkf
(I'':.9) 8I..J.C P.7-0;.')Bii.^.N.C.461.

(«) yi/r»« V. jinarr^vii (1CI4'. .1 Tuiiiit.
fiUli.

{I I Hm<iii'iiirt V. M'liii) ISK!;, ti Taunt.
>!i7. Sfc fiv^ii,,/ V.' /M^ri llH3i), 2
L. .1. Kx. 20 ; 1 Cr. Jc M. 33.

(« Jlr sAcry nssi), .i3 L. J. C. 404 ;

25 Ch. 1). 6tf2.

(j-) fl«r» \. II^Hltou (18461, Ij L. J.
C. V. 97 ; 2 C. B. 47i!.

(V /->;< IHekin ilS7.'.), 44 L. J. Bk.
113; L R. 20E.,. 767.

(.-) SpeoB/.-, pp. 312. 668.

(«) Al.hotf, C .1., MaiiJitUv. H'adi/fu
(1S24), 3 L. J. O. S. K. B. ,il ; 3 B. & C.
362.

(*) /fiwoW V. TVxVr {Maiinr) (1842), 12
L. J. ('. P. 07 ; 4 Mini. i£ O. 860.
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Oobtiiwnd
bjr HUtut* of
UmiuUuu.

statutory di»ability to luo (c). But wh«.< u builder had oxocutod Oii«. Til.

» building contract, snd extra work* for which he had not the
' ~

~
Huthorily rc>.,uircd bv thi« contract, it wiw hold that h« had no
l«>gal or »H|uitab!c ulaiiu for the cxtro work« to whidi Iw could
II Impropriate n payuieni (</,. And a soli.itfM liavinK r.tcivod m
payment on account of hit bill of co,ts <unnot appropriate it

• o the taxable (•har«,'* and leavo tlie non-tuxabic clmr^res for ro-
covcry by action (r). The creditor may appropriate a ^'neral
payment on mioiinf to a debt then barre.l l.\ the Statutw of
Fiiniitatioud. instead of nioie ri. nt ilel.t^ then .inc. Hut tho
appropriation by the creditor only do tt not consiitute hiicIi part
payment of u <|elii a, will tuk.- the l)u!anee out of the (.|HTution of
the Hiatnle; if r.M|uire< an Hi>pro)>riation U\ tlie debtor himself to
operate hm an admi.^Niun of tin- bahince remiiinin^ due .'/). Where
a person indebted upon three ppoiniiHorN note*, two of which
w.To then burrwl by the sta'utc. paid a sum on account of interest
generally; it was h Id that i; mu^t bo prcHUUH-d that he intended
the payjncnt »itl;er upon all thre notes, or upun the later only,
(o which the creditor mij^ht ajipropriate tlie pay ment (,(/) . The
ercditor may ex iciio hii ri;<hl of appropriation at any time
before verdict or julj^nient. whilst the ixMiiion of tho debtor
icnminb unaller.d: an I he is not boiiid by an intemle.l appro-
priation until it hat bi-en eommuiiica'id to the debtor; ho is not
eoncluded by cntri s in Uu own iiooks or aeeoiuits, or in a pass-
book of tho debtor, until tlio aoco nit has Inrn d«!livcred to and
accepted by tho debtor, bur after tlie civdilor has made an appro-
priation ho i» proAui hI from alteiim; the statement of account
in this respect (A). And th- crelifor 1ms „o riirhl of up|)ropria-
lion of a payment rcc ived from a third parly without the know-
ledge of tha debtor (i).

If neither the debtor nor tho crelitor make any a|)propriation,
the law appropriates tho payment upon ojuitable principles; and

Tinp III

pprupriit-
tiun.

AppmprU-
tion hj I«*-,

(f, rhil).otl T. J,.,„M (18 U\ 4 L. J.
K. Jt fii; J A. & K <l.

('/) /.UIHnirll V. Itillri- cm fn.OH (18. ill.

I8L. J. Ex •.»•: :iE.. L83.
(<) Ja.n V. IhlJ (18(2), V L. J. El.

78; 2Cr. .V J. lin;.

(/) Mil, V hulf< {IS.TO, 8 L. J.
C p. T.lii; ,5 Billjf. N. t". 4'> ; trirh4
V. I'oKKu (Isg-;, i.ei L .F r 7 -7 :

(i8»7)

2 V\i. «2I : AV ll,„„;(l (19 6), ;/> I.,. J.
C. -lu, 6.i8

; ^lyuo^ 1 Cli. ;i.)y.

ty) ,\a'h V. Ilwlqmii (ISfi.'O, 2,5 L J
C. INi: «!).•(>. M. JcO. 474.

(A) Uraut. M. I{., ChitloHit (WW ;|8IK),
1 M. r. (iiiii

; Tiul. U. C, M.rc. 1 ; S m^m
V. /„,*.„» (I82:t), ! L, J. O. S. K B
234. 2 II. jc C. 6.1; Uoopri- v. K-iy
(IN7.'.). I Q. B. U. 178; F,„u,l\-. lo,wf
(iNli;;, tit, L. J. ('. 737; (I.S97) 2 Cli.
421: Siml/i V. Jt.lt;/ (l'.(,3), 72 L. J,
K. H. ^i;^; luoi, 2 K. B. »17.

(i) «««„• V. /.«fy (1810,,9I,. J. C. P.
217; JMan. &(i.«4.
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P*«j^- primii fuck to the tarlier debt (fc). Where a broker, contractiug

as principal, sold and delivered several parcels of goods to his

employer, who paid a sum to his general account with the broker:

the broker having bi-come insolvent, it was held that the payment

should be apportioned between the several owners of the goods

sold, leaving tin- balance only due upon each t-ale(/). Where

there are two contracts one lawful and the other void for ille-

gality, the law appropriates a general payment to the legal debt:

though if ii payment is expressly appropriated to tlie illegal con-

tract, the money cannot be recovered back (m).

{k) Orant, M. U., r/a-//(.«'»<'.i«(1816',

1 Mer. 6U6 : Tud. L. C. Miic. 1 ; Tin-

diil, C. J., MilU V. Fvwken (ISSU), sL. J.

C. P. 740; 4 Bing. N. C. 401 ; CuplHiul

V. Toiamin (1 840^. 7 V\. &. F. 319 ; 4 E. E.
IIU'.'.

(/ FitruK V. liiiiniV {1S09), 1 1 Eu»t, 36.

{lit) n'light V. I.mnij (18.4), 3 B. & C.

Itift: Jiiil/Hitl V. JoiiiK (1834), 4 L. J.

K. B. 115; 2 A. & E. 41. Sec mil,.

p. .KG.
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HELEASE.

"'mXrM'Hr
"*"' "'*'' '"'"'"•'•"' -''• '^' I'.v i.«r....„K.u, „uc

''"""

a.iistr.i.tio,, „f r..l,a„.
: -r.l,.:,«, of a,ti.,n,, drU,. bmI dem'in.'i;,

>r.nral release r,.,trict,d by mital and objuct of .Uv,l
'•i.iidriuual reltaxe -..vinant uot to »ii.- ^74

RiIeaM,. of ..o-lfbtor n-,iv,: of rtiri-dies a.'ain-t ro-di-btor"
rc.*ivr of rcimdiivi atfiiust aunty

.
(j--

Kel.H>e by ro-,.re,!ito,—reli-aH .,l,taine.l bycollu^i,,,, i„d fraud .

.'

67!^

TiiK term release applies to the discharge of a right of action by itoleaw
act of the party entitled, llelease of a riglit of action, whether '""!'-''• "•'•

the cause arose upon simple contract, or contract under seal, or
contract of record, is required by common law to bo made by a
deed under seal (a;. A release not under seal can only operate
if given upon a valid consideration, or by way of accord and
satisfaction (ft,. A release under seal, being subject to the rules
and incidents of a contract under seal, docs not require a con-
sideration to support it, either at law or in eiiuity(c); the ac-
ceptance of the release by the releasee is presumed (rf; and if

made by a deed inter partes, it cannot operate directly as u
relea^sr lo a person not party to the deed (c).—A release under ,.;„,,,(„
seal also operates in estoppel against the party executing it, "'^'"ppol-

according to its terms (/); and no excption or modilic;ition''of a'

release under seal by a mere parol agreement or unilersta,iding
between the parties at tlio time of its execution could l)e pleaded
at common law (.,7). But in ciuity it may bo corrected or set

(«) (Jo. Lit 2|i4 a b : -jni a ; //.„,„ (r, /'nmrl', cm. (160-;, .", Co 117 b-V. ^„„rf,<y,, ;,H 1). 10 h. J. a V. (i- ; B„.,., M. K., /,V Uan.tt l^s\\ ,'

2 Man. \ U. 40.); H„r/.;rv. Si. Q;i,,i,„ CI, 1) 8 '

imt), U L. J. Ex. U4 ; 12 M. \ \V. ;,/ Sw au/,-. p. 04.

v«o^
/-y'»>- /"«f'"(lH36^r. L..I.CI,. ll.il.u,Zf!"»^':^;,rk''lk. {ls'77n« l'

.'/'

260; 1 M. J: W. liUH; r.m'Uimr v. Bk (i:.
• S Ch U 4,:

";, i^Jj. -i.

BA-Vj-,'iT (lS4:i
, 6 Bcav. 5;;,",; atid. (/} S, e «--^--, p (i.iy

AU^ (ISTS) 47 L. J. 0. 3M : s Cli. D. Q. B. 184 ; 9 A. ,V E. 8.4
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PamIV.

Ruleaw) b>
);reement
not under
•eal.

Renunciation
uf bills und
notea.

aside Upon suiKoient ffionnds. as for fraud or mistaki'; and under

the .ludicatuie Art thi- like jurisdiction may bo exercised in all

divisions of the lliijh Court. Thus it may bo shown that the

amount for which the release purport* to have been f,Mvcn was

slated under a mistak'^A); or that it was executed in isrnoranoe

of the ri>,'hts of the parties (j); or that the release was worded

in <reneial trrrns in iajnoranee of the claim to whicii it was after-

wards souglit to apply it contrary to the intention (/r-.

A release, or agreement amounting to a release, upon a valid

eonsidoralion and in the form of a binding contract, though not

under seal, may be oll'ectual in equity in disciiarsje of tiio debt;

but a voluntary release without deed and without consideration

is equally inoperative in equity and in law (Z). " A mere waiver

signilies nothing more than an .xprossion of intention not to

insist upon the right; whinh in equily will not, witiiout con-

sideration, bar the right any mor • tiian iit lnw accord without

satisfaction would be a plea"(w A representation miide by

the creditor to his debtor of his roleast! or abandoiunent of the

debt, wiiicli the di-btor acts upon to the material alt^-ration of

his position, may o])crate iu equity as effectually, to the extent to

which it is acted upon, a.s if the creditor had in fact executed

a release (n).—Bills of exchange and promissory notes are regu-

lated by rules founded on the custom of merchants and not by

the common law; and the liability upon these instruments, both

before and after they have become due and payable, may be dis-

charged by the holder by express renunciation or waiver without

deed and without consideration (o)

.

Oinstruction A release of all actions includes not only actions pending but
o release^

also dobts and causes of action then existing; but it docs not

actions, debts, extend to judgments and executions (p). A release of all actions
and ilfinaudB,

^^^^ j^^j. discharge a covenant before breach, as a covenant to

(A) Orookf V. Ilaymen il»68), L. R li

Eq. 25.

(i) He Ofinult (1884), 31 Ch. I). 1.

(*) J.i/dllv. /•;-/«-,,t/i (1 Sill ), lie L.J.
Ex. IM : 6 H, \- N. :i:'7 ; Ect-let. ( . ..mm.

V. A'. E. Ky. (1877;, 47 L. J. C. 20; 4

Ch. D. 845.

(/) Viiu-e V. Iloins '18.i:i), 11 Hare,

151 ; Taiilor v. .Vnmierx (1865), 35 L. J.

C. 128 ; L. R. 1 Ch. 48.

;»») (irant, M. K., Klarkhoiae v.

It.irmt'.H (180.1), I" V'cfl. KCi.

(«) H,„m- V. •>tr„ {18;i7), 2 M. &
Cr. 4.i!i

; }Vn»Mi,,s v. mihaim (1865), 35

L. J. C. 2S3; L. U. 1 Eq. 184.

(o) Bills (if Exchiiniro Act, lH8i. s. 62 ;

Rf an.riie {\S'M). :V.I L. .T. C. 7"!); 44

Ch D. 627; h'la-a'di v. n'al/>-ni (W)6),
65 L. J. C. 557

;
(1S96) 2 Ch. 157.

( ;)) Co. Lit. 285 a ; Al'ham't eat
neim, 8 Co. 1.50 h.
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i

build a houso, or to repair, or to pay rent, or U> mako an ostato; ' "w VIII

bocausc at the time of the rcl(a>o tliore is no dol>t or oaii-io of

action existing; but a relea-so of all covenants i* a s?ood dispharfjo

of thf covenant before it is broken (7. A release of all di'bts

or duties extend- • all tliinss that are th(>n (vitain, and there-

fore diseharges ju _,inents and executions: hut it docs not extend
to a liability to account, the result of which is uncertain (>\
It extends to debts then duo tiiough payalile at a future time;
but it does not discharge conting( nt debts payable upon the

happening of an uncertain event (s). N'or can it di-cliarge debts

or liabilities incurred subsccjuently to the releas.^' as the acce])t-

anco of a bill after a release given to the drawee (t). \ release

of all claims and demands is the ino4 extensivi.' form of release,

ntid discharges all covenants, conditions, obli>.'a(ions, contracts

and remedies, and all actions and executions ''u . If given after

the commencement of an action it discharges not only the debt
or cause of action but also the claim for damaires and costs, and
may be pleaded ijonerally to the action (.c\ The release of a

debt also discharires all securities held for the d<^bt. as atrainst

the debtor (f/\

A release is construed by reference to the state of facts actually General

existing or contemplated at the date when it was executed ^::)
"'''"""^

,

,

» J. , , .
, . , .

' rist fed bv
Accordingly a release m general terms is construed .is restricted

by the recitals in the deed (a). A release of all actions what-
soever was construed as restricted in operation by a recital stating

the object of the deed to l)c the puttinLr an end to actions tlicn

pending betwien the parties; and evidence was admitted to direct

and restrain the application of the relea-e to the actions in-

tended (i'>\ T^pon this principle a general relea-e bv a creditor

having a separate debt, and also a joint dol»f as partner with

ncitals and
I)jt*('t of deed.

./) II,y. ,„- i.vi:i ,
.-. (;.,. 71 ,,

;

IfiDirnrk V. Fuhl lilOTi.Cn). .Tac. 170
;

Witttin V. /Jv ' ir,18 , Oo. .J-.c. isii.

(r; f... Lit. .'i»l a.

'->) llv'.i r.ci- (l.i;):i . h Co, 70 b:
Althmn'ft ctxf ,l(il(i , S (.\). l.');i a : T'tihui

V. /(ri'A/n 'liiU), Cro. Ja-. ;)ilil.

(/) .Is/lf-ll V. FriY^lHH tlSlO;, 10 L. J.

C. P. .i;i: .' Man. & (J. I : ir,„lh,,v.
Affijffnii (1S42!. 1-.' L. ,r. Q. H. tl ; 5

n. li. >\i

V r„„;:rv, llrreil ilS4l). 10 I, J
Kx. :ili; 7M JcW. ti.i.i.

I.-: ri:<i';.rhj V. MrKiii'ihf '1S-,G;, 2(1

L. J. g. li. :)0; (1 K. A: H. 7!),"); l.unll
V. F'/ii'inli Istll , :!o L. ,f. Kx. I9t'; 6
II. \ N. :i <7 : I. * S. ir. R,,. v. w,„h.
«,.-,v :ls7o

, 311 L J. C. 7l:i; L. R. 4
H. L. (!lo.

'.(, T'liwrv. r'ovjri-ns.Sii;, 14 Ch- D.
82'i

: liiui'm V. I'mili^ ?1SS')\
'

L. J. C.

(") MVium'i oi^r iicio . s C. I.l.-i b. K7 L. .1. C. 4.il ; (I

•J'.M'li. f>, .')0(): lie /VvX-iw^ (1S98),

(x) TetU'i V. Il',inlr..s (lSii7:'. 3ij L. .T.

Ex. 133 : L. R. 2 Kt. JTo
(*: Jof/t.

SlIS) > fh. l8-.>.

K. B. 118: :! B. & Ad. 17,

1832), I L. J.

X X V
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Others, due from the releasw, is construed as presump'ivoly

rtwtrict'd to thi- separate debt (c;. And a roleaso of debts given

to a debtor owing a Boparatc debt, and also u joint debt us partner

in a lirni indebted to the same creditor, is presumptively restricted

to hit. separate debt (dj. VVIiere a i-oleaso of dol)l.- was exeuuUd

by ereditore, with a blank left for lilling in tlic amount of the

debts; it was held thp.t though it could not be lillod in after

execution, the deed operated as a release of the existing debts,

which might bo provod by extrinsic evidence (e).

A release may be conditional upon the iiappening of some event

or contingency: as in a deed of composition with creditors, pro-

viding hat if any creditor sue for his debt before the time allowed

for payment of the composition, the deed may be pleaded in bar as

a release (/); and in a deed of arrangement, that tiie debtor was

to carry on his business during a certain time for tiie boaclit of his

creditors, and if any creditor should interfere with him during that

time, the deed migiit l)0 pleaded in bar to an action by tliat

crcditoi 7). The ciiect of the conditional release under such deeds

extends only to an action or proceedings for the debt brought con-

trary to the terras of tiie deed; but not to diseiiarge the debt itself,

so as to deprive the creditor of his claim to the composition (/().
-

A release may also bo subject to a condition subsequent defeating

it in a certain event; as in the case of a deed of ;om|)08ition with

creditors containing a release, with a proviso that if default l)o

made in payment of the composition tiie deed shall be void and the

creditors remitted to tlieir ori'^jinal claims li).

A covenant made 1m u ereditor with bis debtor not to sue him at

any time for tjie debt, tiiougli it does not in terms release tiio

debtor, yet is held, upon tiio principle of avoiding circuity of

action, to lie e.|uivalent in effeet to a release, and maybe s > ph'tided

in an action against the debtor (/c). But it is not available as a

release in an action against the debtor sued jointly witli anotiier

(,i lliiiii V. r„opir (1S4'2), U L. J. Kx.

3'2Ai y M. A: W. 701.

(rf) /•>/(. Kir/; (IKTT). 4l5 L. J. Bk.

1(11 ;
.') ell. 1). S(i(l. And see /.> //.

llnhf.ixJuM S/m/; Ilk. f'i"]. 4fi L. .T.

Bk Vl.-) ; .5 Ch. n. 4f>.

(<! UNrriK, V. tralKM ,IB tc AM.
103; Fazii/;n-/u v. MeK .hi (IC'^O,, 20

L J. Q. B. 30 ; 6 K. .V h 71'.').

(f) f„niir V. Sirril IHiitis .'15 L.J.

C. P. 1'>1
; L. R. 1 C. P. 4>6.

;^ OMonsv. roMi/i'im (1841'}, ly L. J.

C. ;'. 74 ; S t:. B. 4M.
[I, K/l... V. .M-II,,,", ils71;, 411 1.. .1.

c. p. my : I- K. c. c. r. 2js.

Ill .y<„itialu,, V. Ill-'/ ilSTOj, 10 L. J.

c. r. jy; L. K 6 i;. P. 1M; //./// V.

/.,TV'1S7) , H L. .1. t". P. M; L. K.

10 0. P. I.")!.

;/.] r.r i-'ir. y.,r,l V. lS-,rh (1S4K , 17

L. .1. y. B. 114; 11 U B. S7I. S.-e

I.-dijir V. SIniiluu !
IHi.J), 1 .). ii II. (iS7 ;

/iVi/'« V. h:iki„.'< vl»04), 34 L. J. Q. B.

2.)'; 6 B. i S. 2)0.
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for a joint dnbt, and tho reniwiy of tlu' covoniintec isthon <>nly for Cii>i- VIII.

the brcqch of covenant in suing him; nor m it availuble in an

action against the other joint dubtor sued separatoly (/): ni>r in an

action brought hy tins covruuntor jointly with another in ri'spoct of

a joint di>bt(w). And a oovintint iii.t to aw iimdi' with a debtor

jointly with other covenantees, and not sevorally, is not avuiliilile

to the debtor as a reUiuso of his several liability (n). A covenant

by the obligee of a bonil not to sun the obligor and to indonmify

him in cose of his assigning it, was c<>nstrui>d as oxoopting an

assignniont. and thi'reforo not pleadable as a release in an a"tion

brought for the benolit of an assignee (o). V cnvi'nant not t.) sue ('"vpriant not

for a limited time operates as a covenant only, and cannot ba liinited time,

[deiided a-* ''(piiviilent ton icloiisi' /) . Ami a siiii|j|e eoiitiiiet not

to sue for a limited time operates by way of contract only and

cannot be pleadi'd in bar of an action .7). But a covenant not to

iue for a limited time, with a condition suspending the right of

action during that time.operate.s a-s a conditional retciiso, and may
be pleaded in bar to an action brousfht witliin the time(r). .V

covenant or agreement not to sue a debtor for a limited time dis-

charges a surety for the c'ebt(»).

The release of one of co-debtoiis jointly, or jointly and si'verally Kfloa^puf

liable for the same debt, releases all. '' If two be jointly and

severally botinden in an obligation, if the obligee rebase to one of

them, both are discharged "

(^<). The release of one of di^btors

severally and not jointly liable for the same debt, not being in the

relation of principal and surety, does not discharge the olhors (it;.

— .Vt common law the ell'ect of an absolute release under 8i!al of Ri'serre of

one of co-debtors in discharging tiie others could net be met by a "Jain^t"*

merely parol agreement to the contrary (x). But a release of on(' ''o-det't'ir.

(l) ItrnH V. Smhiill ilT'J'J,, »> T. R.
ItiS ; IhilliiH V. Eijri 'ISl.')). (i Tiiuiit.

2N!t. !S'T llrwiiiwli V, .SIvhail (l.s/)!!),

19 L. J. Ex. i:i'); ;) Kx. U'.i.

1,11) Il'.ilmr^hi/ V. Cno/ier i'183'J}, 10

L. J. Q. B. I'J; U A. i- K. IUk
(h) SuIimm v. Il'tU 18.52), :i II. I.. C.

.)I0.

|..) Morhfi V. A',w/, ! ls:;Oi, S L. .T. O. S.

C 1". I'll; ti Biii»;. ^IT.

/I Tlninhhhii \. JhirroK 1 183S , 7 L. .T.

Kx. US; 3 M."4i w. -na.

'/) f-,'l V. lltf-it { 1S4H!, IT L.J. Q. E.

lU ; 11 (i. li. s.">j. Sit .s. r. in ciuity
-'<* w„ji. Il'-rrl, V. yinil (ISIS , 7 Hii. JOS.

r ll'illh.r V. Snili .'IStHl. M L. .J.

Kx. --i: :t 11. A: C. 4o;i.

i> .1/w> V. //«// :i».io., HI L. .J. Kx.
20.i; .i Ex. 46; il',il;H v. Jliichniliain

(ISUOj, 6U L. J. Q. H. 261 ; (18U1

1 y. B. 278.

', /,'. /•;. //•. .(.11101), 70 L.J. K. B.
SIO; ;r,iol) 2 K. I>. 642.

{.<! r„w,„,, V. /v..«,«o- ;i82;i), 1 L.J.
O. S. K. B. 212; 1 B. it". 682.

'•: |Set> .,,,/.. p. i\7:j.
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runicdieH

aguitiNt

•urety.

of co-debtori may bo ({ualiticd t an express proviso or roaorvatiuu

of the reniodius uf the creditor against the oihor co-ikblors; and

tho rcieotti; in 8ucli toriu opcrattmonly bctwi-cn th« purlieu to it, and

with the sainu otfoct as a covenant not to sue (//).
'' Tlio reason

why a release to one debtor releases all jointly is, because unless it

was held to do so, tlio co-dubtor after paying the debt, might sue

bini who was released tor contribution, and a > in olToct ho would

not bo released; but that reason does not apply wiicro tho debtor

released agrees to such a qualilication of tho release us will leave

him liable to any rights of tho co-debtor " {z). So a creditor of a

firm of partners may release one or more of tho partners, reserving

tho right tc sue them all jointly, or the others separately (a). And
creditors may release tho debtor under a composition without pre-

judice to their remedies against co-debtors or sureties (6). A
release or comjjosition under tho bankruptcy law operates without

affecting tho remedies of creditors against other parties because it

takes effect by force of law (c).

Where- two persons have contractoil liability for tho same debt

in tho relation of principal and surety, to tho knowledge of tho

creditor, a release of tho principal, or a e;)venant not to sue tho

principal for a limited or unlimited time, discharges the surety by

reason of the relation (d). The release of a surety dues not dis-

charge tho principal debtor (c); and tho release of a surety dis-

charges a joint co-surety, but not u co-surety severally bound (/).

, Tho effect of a release or covenant not to ew. made with an express

reservation of remedies against the surety is
-''

first, thai it rebuts

the implication that tho surety was meant to be discharged, which

i.s one of tho reasons why tho surety is ordinarily exonerated by

sueh a transaction; and, secondly, that it prevents tho rights of

the surety against the debtor being impaireil. tho injury to such

rights being the other reason; for tho dnbtor cannot complain if

III

{i/i I'.ie- V. llmhr lKi.'>,. 24 L. J.
Q. 'B. i:)ti; \ K. \- Ti. 7'i»

; 1V,ih>\.

Ik Ci'.ir,, ;is:iH ,

>• L .t. ('. I'. -Jn:;

4 *'. B. N. S. •,!li;.

.- I; I nil- .Vui-'/i V. ;/"/.(,./,/ 1S4S
,

IS L. J Q. B. JH: i:i Q. T«. .".11.

,« ,s„ll,i V. /;„/,-» '1S20.-J I'.r. iV. I!, :i^.

'I, HiiUh v. /;,/,, V./y ISfi'
. 31 I'. -T-

Kx. Jl": 1 II. «• C' :(' 1 : /;«/(.<..« v.

Gotlhii/ i\»'\>, 41 L. J. C. I', .jij; L H.

7 t". IV !).

!f, A7/« V. n;!im,! :1»«74!. 44 L. J.

Ex. 10; L. R. 10 Ex. 10; hr /,. J.m.l.s

asr4j. 41 I.. J. Hk. :i4 ; \.. H. Ill t'li.

211.

(./ .1/..,vv V. Il.ill (I8.)ir, 1!) L. J. Ex.
20.'i : .'i l^,\. 4fi ; f ritijiir w Jwits [\H''.\j,

42 L. J. Ex. CS; I,. R. H Ex. HI
;

/;..//()/( V. Iliiik-hlium l^9lll, till L. .1.

(J- B. 2';l ; ilhUI; 1 Q, H. 27S ; r,„,„„.

Ilk. uf Tii.iiiiii„,ii wjuiii.^ IS'.'.'ii, 1,2 L. .).

P. C. 1»4 : ilh9" A. C. :u:i.

(-) /... ;.. l,w/ (187(i). 46 L. J. lik.

tii'i; ) ell. I). 4ti.

! f) ir.j.'f V. V«'. ll'i'ik »/' .VfM- /rilauj
18Sa . 63 L. .1. P. C. !;.•>

; S Ap. Ox. -!>:<
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the instant attt'iwurils tho surety onforooM iIm«o rights aguinitt him, *^i<^' vm*

and his coniicnt tlmt thu luislitor sliali Iiuvd roiuursu ii;,'.iiriat tho

surety is, iuiplicilly, a consent that tho surety sliall havo riooursn

ogainsl him "
{</). Accordingly, the holdi r of a l)ill of cxchuni,'!'

Clay rehaso tho acceptor, at tho sainu tinio fxpressly reserving liis

remedies af^ainst other parties sjcondarily liuhk'; who retain ihrir

right of recDursn against tho acceptor {h). WhiTi; the surety liad

guaranteed tho interest of tlio debt, hut not the di ht itself, ii relea*'

of tho debtor with a rosorvo of rights against Mtlier persons wah

held not to releaso tho surety, though the surety eould only stop

tho interest by paying the doiil. in which lasi' he might ehargc the

debtor with the amount [ij. The origiiinl eontraet may (Xpresslv

reserve to the creditor the jiower of releasing a debtor without dis-

charging the eo-di'btors i>r sureties; and a general release is then

qualitied by the terms of the e(mtract ^A:;.

A release by ono of co-creditors jointly entitled to the ihbt dis

charges the debtor against alli^/); but whero a pei'8)n, being a

creditor in his own right and also as partner in a lirm, executed in

bis own name a release to the debtor, he was taken to hiive executed

for his own debt onlv and not for the nartnersh' • debt - ni). A <'"*'""''' »"•

covenant by one of joint creditors not to sui! the dei, 'f, though il

muy operate as equivalent to a release as against ihiit cri ."Nir u[)od

tho prii.eiple of avoiding circuity of action, has ni elfett in re-

leasing the debtor from the joint claim; and all the creditors may
join in suing, though tiie one would lherei)\ CDinmit a breach of

his covenant (m). in the ciise of a co-creililoi- releasing,' the debt in H'l<ai<o

collusion with the debtor and in fraud of the other ei-ediiois, the
!.',,'iiii,ion and

Court of (.'hancery upon e(juitable ;iriiici|'les will set aside tiio ff"""!-

release; as in the ease of a partner collusively rel asiiiir a partner-

ship dclt (o). The courts of eammon law exeicisel a more limited

jurisdiction to permit the plaint ill' to sot aside a plea "( re-

lease (;)): oi' to traverse tho validity of ii releiise si up by

liclpsm) by
Dhr of I'O-

L..I. Kx. il.">; It; M \ \V i:;-.: /;,.',.,,«

V. <i.,.l,i„i ,is:i . II L. .1. C. 1'. .:!;

L. H. 7 C. 1'. il.

(h) Miiir V. Cra>ii:,ril {1871 , L. K.

2 it. L. Sf. Ci;.

(,) (irirn V. Il'iii,!! 'i'"S . ;is L. .1. ('.

76; h U. 4 <'li. JIM.

U-) I'lrni V. \"r r,;,,-. l!k. fl'.Md . 7U

L.J. ('. .iliU: (I'JIO; 1 Ch. Kit.

(l\ ll,ii(f:xl„iu- V. I'arkhis tis\'.i). .'

S«;ilet. V.'.l: ;/,//,,/,...„ V. Aix./o ISKIj,

\" r, .1. \U. 'M : 7 .M. V \V M.
„i l!,u, V. r,,,,!,..- IsiL' .11 I,, ,T. Ex.

:t.'>: !) M. iV W. 711I. S... /v.-,// v.

Ilnll,i,,^r 'VM\\ 70 1.. .1. C. .ih7:

'\'Mt\) i Hi. I'iO.

I'll- ;(„/,„. v',,/ V. r„.,/„,- (isii'j , IK

I.. .1. Q. n. 4' : 11 A. .V K. .'Iti.

{;• l-lrr y V. /w,,., » lS71i, 40 \...f.C,.

401 : I, R. 12 I'i|. 11'.'.

>1 r/,iiti/i> V. r,;,frli jsi:)), 12 L.J.
I;a. 27.'.; 11 .M. A. U . ;si.
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lid

f^"» IV ()1m (q). This jurisdiotion wu I'nlarged bj the Cummou Law
Procedure Act (r), and ubaoqueotly by the Judicature Act all

the diviiiona of the court have tho power to giTe full equitable

relief (f).

(f, mu r. H'illiam$ (Ittii.li {,. J

E.:. '.'T"; « M. * W.490; /A.*i.-.,« ..

( T.i«»(f..'rrf) (IxftOl.'Ji* L. J.C I'. |:r.:

7 J. b. N. 8. iM.

L .1 M. B. 2hO; K. U. & K. 4i)l; Kt p.
Hum,, iM',t), :ia n. J. 1:1 :ll' : H li. *
C. i»4.

10 Moulhrit \. Miiiiiliu (IN'jl), 6t

I, J. V. VJ: (IHd.V 1 dh. II.



CANAItlAN SOTI'X.

Ill li IIMf.

in .Sim;woM v». hiir, ,V.i I'. «*.
if. U,, .U.'i, tht-rf vmihh ilii-lnrM-

lion for wiirk iiml iiiiitcriiiU in tlif i'onM*rtiftiiin of h Iikiihc iiml

H plea setting ti|i tliiit |)liiintiir liiul lovcnnntt'd to tIniNli the

work iM't'on- H <'frtiiiri iliito, under ii lorlritun' of twiiity tlnlliirs

per wfck while fli" work wim unliniiheil. iimler whieh four hiin

ilrptl dollnrH had lieeome due. I'lnintitl's re|iliei| on ei|uitid»le

tfrounds tlud, after the lireaeh in the pha ailejfed. the defendant

for jjcMtd rill Kuffleient eonsid. ration had hy parol diseharjred

the [>laint.ii from the pei ..r'iiian< of the atrrremetit. It was
held that ihiN was a good replieation.

! !
..s^* >





Cmaimkm IX.

Ml

MEUOEU AND ESTOFrEL.
PAua

Mirir>r ..inliii.iiK t.' m-nfi r- ciitutiii..n ( mirK'T-iU'^t .if

iniplii'il c.,\i ii:iiit i,n\

Mirt-ir liv jiilirmi lit r niTil-juiljriiifiit hii .(illstiril "('iiirily

-nn r>:il III jn,i(fiii. lit ,,, liH.J

Jii l^flili I.! ,iKiiiii«t jiiii,! i|. If |>Mlit ilitit.ir liiymiil w »• itfi'il

ill >i|iii»y (if nii'Dri'i' "f jui" 'I't't 'i"!

K-t(i|i|N I bjr juilifmi'iit :i^4iiii«t |iliiiulilt jiii|;(iiii'iit fi.r jwrt nf

(-litllll
, liHIi

K.tii|i|i«<l liy era yW' i/'x jmlifnii !it by ili'f.iiilt iii|nii>i>i>i|i< in

plriHli. n ' ffi'i't iif v> nlii r i>r juil^imiit —intoiiiK'l uiiiKt bf
p\i>H<U4 lid?

.Iuill.iiieiit of iiiftriur imirt I'lirniifn jiiilunHMit - - |it'n<li'iii'y nf
Hjiiilliir iii'tl.iii '. ... i>:i

" It is a general rule of law, that a pnrty, by taking or acqiiiring Mcrirar.

a security of a lii;^lior nature in logul operation tlmn tlu) one he

already pos^csxcg, inorges and extiupuiBlies his Icjinl remedies upon

the minor oi'curiiy or cau-in of aetion; tliat i* to saw the taking

a bond or covenant or the auiiuirinu' a jud<- ncnl for u riimpie

eontrael debt nlel^'^s and extinijiii-ilies thi- snni)le contract '«).

"The policy of the law is, that tlnie shaii not be two Huh-iistinp

rcmedii s, one upon the covenant iiml niiothcr upon the ^itnpl• con-

tract by the same person airaiii^t the Mime |M'isr,n for the same

demand ' h . A debt s'cured liy liutiil or other «|».i'ialty merires

ill a judirnieiit reeov red in respect of it f . Hut no iiier;;cr

takes iiliicc where tlie sicuriti-s me of ei|iial dcL'ree : us a bond

taken for a bond or tor a coveiiiint it : or a bond oi coveimnt

taken for payni' iit of I'ent. wliieh is uUo ^i speciaitv debt o);

{•>) ' .,: , \,. ('
,

Ohv.i V. //.. •
. lliiil'i'^ "I" I

O' II Cii. 14 ;

(IN5I), !» I. .!.t\:'.Il: :; M:ii'. \- /'//'.,.</ v. 11, //,„.,„ '\
. U if) t.

407; W'n.. V. fl.^,/..., is.-iii , 111 I,. . I'liMilc t, il.-i.

C. 2.)1; :i Di'l!. * Si.i. T.'il ; A'""''" v. ,' /;,„«/•.,,.,.',•.'•.,„.,.,//;,,,» in. Cur.
Hrmill;!, IHTii), IS T,. 3,C I>. Til- ; I s.-,. s,,. il,,,u;i„,i V. .(«„ (isos;, CH
Ac Ca. iiOl : ''„,„„,, , „f Sf.i.../.x V. I,. ,T. ('. If" : IHIni; 1 Ch. :).'i't.

i/i-;;. (INUl . liO L. .T. P. C. 11 ; 'INOll -! »'r..s.wrll, .1.. Prm v. UoH/t;,.

A.c. rc. i^.'ii . ji'L. .i.r r. 1(12; ioc.B.574;
(*^ Maulf. !.. /',.(•/ V. .I/. '".,» ls:,i

. K„/.l V. J:„„„r \s^\, in I, .?. r ri.ll

i" L. .1. V. P. 1"-J : lot . r.. .1:1. r.. U. u K.|. s!i.
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or a judgment recovered upou a contract of record \j , Tlio

remedy by action in the nature of an action for waste is avail-

able notwithstanding an express covenant in that bohalt'; this

forming the only apparent exception to the gem rulity of the

t\Ao{g).

Jt is a necessary condition of merger that tlie two sccuritiis

should be co-cxtcnsive; that is to say, the superior security niu>t

bo for the sarin' identical iloht and IkjIwccu the .--umc parties as

the inferior sit^uiity. A bond for a limited .•-uiu cauriol nicrgo

a simple contract debt of indelinito amount; as a bond irivcn to

Bccure the iiaynieni of money tiieu duo and thereafter to beconio

due under a simple contract for work(/j). But merger may l)o

effected of part of a claim, if the superior security be speeilieally

appropriated to that part («;.—The new security must also bo

between tho same parties; a superior security given by a surety

for the debt do -s not merge the debt as against tlie ])riucipal {J;,.

And a joint bond of a principal and surety does not merge tho

debt of the principal (/,i. A mortgage witii a covenant to pay

tho debt, given by one of tho makers of a joint anil several pro-

missory note, was held not to merge liic note as against the otliiT

maker (^Wi;. And a supi'rior security given to a third party as

trustee for the creditor doe> not merge tlie original ilebt (h).

Meiger is ell'eeted by mere ojieration of law. iiiilepeiidently

of any intention of the pail is tliat llie iui'priur reiiiidy should bo

discharged (os and it seinis that it is not ((niipeteiit for (ho

parties to prevent the opeiat iuii of liie rule ol' law. by an exjiress

agreement to tlie eoiitrary. except in cas > where iiiei;.nr is in-

ferred from tlir circumstances, as upon tlie |iayinent oil of a

mortgage by an absolute owner ^/J, . Hut a new >eeiiri!y. tliough

not witliin tho condiiioiis rei)uired to elleet a meiger liy opera-

tion of law. may be given and accepted in diseharee of tlie prior

{(• Pn stall \ . Pi rtnii KJIMi ,

( 'n,. Kli/.

817.

{») M,irl.T\. AV»//i>/.- (IsAlii, i-J I..,I.

C. V. IJ'.t; i:iC. B iss.

(In ymiUh liii. V. .M,-S'nm:irii ilSMI ,

.•! Ks. f)2s.

(/) Prnr V. Afoii/';)! IS-M . -Jl) L. ,;.

c. r. 10'.!: 1(1 (". n. Mi\.

(/,) Jf/,, rev. r-,„/,r (i:!»."i).l'.T l{. 17ti.

(71 Hi.Iiii.k V //,// (isiu, ; .Miiii. &C-.

2i:t.'

Im' .I'^Kfllv. /(«/.<> 1S.-,11!, 1.-, i^. B. .hiil.iiis 111(1(1), ii;i I,. ,T. C. dlS : llinO)

20; i;-,i'-r \. ,I,'.->/-.>-
:

!»'', -! I. -I •'(!., :'.i;s

C. p. Jiti ; lit ('. B. N. S. T'">

,1 /!// \. i:.ii,/.^ '\si\'., :; M.in. i O.
•>M : M„ir„ll V. I.i,iiili-lu„;.!nih {l,nrii)

(IN.-.l . -IS I,. .1. (J. B. :is ; 1 K i- B. 1.

;,i- Pi.n V. .1/.. '/'..« 'is.l! . hi L. J.
('. I' KVJ; \I)C. V '''il: Si,iMk Itit.y.

M,\,iii„i,n (ISIV-. :; V.\ C'lA.

{/, r„i„,iii... „f Stiii,,/.!, V. //„;), (ISitl),

I.I' I. .T. 1". V: 41 : IMll) A. v. 476.

Sof l.i'i'nihitii'h /\>'fifiii Pmr/ifinf Co. v.

irn7',ii,,/,i,ii iiMLs;. (17 L. .1. c. ::>!;

(IS"S ',\.' <'. :;'2I ; liii/lf V. I'liirf/lnm
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debt by agreuiueiit ol' the parties; and it llwu oporule.-' b^ vmy Chap. IX.

of accoi'd and satisfaction (7,-.—A deed acknowledging a ^silnplc Kifeutof

contract debt may bo construed a.> implying a covenant to pay ""j'^y^j

the debt, witli the olfect oi' merging the simple contract. ' In

the simple ease of a debtor acknowledging a debt by a deed under

seal, without any other object declared by the deed, it must be

assumed that, although no words ot covenant are u.sed, the debtor

meant to bo bound, or elso why shoald he go througii liie form

of executing a deed?' ^rj. Uul if tiie ackaow lodgment of debt

is made for a particular purpose di clared in tiii! deed, it is con-

strued presumptively as restricted to the doclareil purpose, and

there is no merger (»•). Whoro a deed acknowli'dgcs a simple

contract debt for the declared ])urpo.se of a.ssi;,'ning (vrtain

security for it, without any i\\pre.-s terms of covenant, no inten-

tion to give a covenant can be implied, and the delilor remains

chargeable with the original debl(<,. But if the d,>(l leciliiiLT

a simple contract debt agree> to exeeuio a mortgage^ to .secinu it

with all usual powers and covenants incidental thereto, it con-

verts the debt into a specialty debt, l)ecause a covenant for ])a\ -

ment is a usual covenant 'ii\ Win re money is lent u|i()n n deed

of nmrtgage containing a covenant (o pay it out of the inort-

gagetl property, the borrower cannot be ehareed wifh a simple

debt for nione\ but. or uilh an\ otlier lialuiilv than the eov -

nant, {x\

A judgni(>nt recovered bv the plainlill in an ae'ioii for a ileiit Mi-riffr by

111' . . .r •
I !• ,

•
1

ji"l'-'nicnt
or l)reaeli ol eonlrael meri^'.s tl'.e nrfjiiial ean^i' ol ail ion, ano is ri'coverod.

a bar to another action for the sain, elaitii.// . \ri order nf

the court directing payment of nioiie\-. as in the case of a

balance order nnd r the t!ompanies Act. 18!i2. i-^ not iiec s-uiily

a judgment so a- to elTimt a merger j . liidirnieMt recover 'd

I/) ^Of mil-
1 p. t)l-i.

(r Cairn-*. L. .T.. Is^ftcMiu v. ilai->i'ii><i

(ISfiS , 37 li. ». »'. iVi: L. R. " Cli

•J-28.

(.) Yiiir^y. .(.*^.(-(lsl.1). 12L, .l.<} 11.

IfiO; 4 (J. H. is.i; r„„rl,ou v. Tnih,,-

(IS4H . IJ I,. .1. ('. 1'. :eii.
; C Mmi. \(:.

8S1.

(<) hmic'Uti V. llnrii ,.u'l , ISilS'. :i7 L. .1

.

C. -iw. 1. U. :i oil. -i-r. ; y./,:..-„ V.

A'. A', /.'v. \h:x\ 47 I.. .1. I', .'in:. : 7

Ch. I), ru",.

ill] S,mw/n-s V. Mih,.mr iIW>7 . I,. K.
> Krfj. ,-.7:>,. So,. A'-M V. /;....«. !S7r-,4ii

L. J. r. .'i;il ; L. K. 12 Ell. S«t.

J! M'li/r'r V. /:/,i,/„„„, ,is:,7;, :>>

I,. .1. Kx. i:iii; 1 H. ,v .V, Til-'.

II' Kiii.i V. //..,(,' ,ISU5. il L .1. Iv\.

.'ii; l:tM. \ \V. liH: K'tuhitly. ll.iM'Um
lS7'.t .

4S I,. .1. ('. I'. 71):, ; 4 A)i. f'ii.
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P*»IV.

Jndfrnient on
ooUatrral

•eciirity.

Warrant of

attorney.

KoTeml of

judgment.

for a los.^ sum than that claimed merges the whole claim. bi>ciiuse

it is conclusive as to the amount rocoverable; and no further
action can be brought upon the samo claim in respect of the
rpsiduc'Ca). A judgment recovered in an action for intcrR<*t

only is no bar to a subsequent action claiming tho principal
debt (//. .And a judgmont rrrovered in an action for the prin-
cipal debt only, is no bar to a .•^ubsoqucnt action for interest

accrued previous to the judgment (c). As fho judgment merges
the debt no interest can afterwards accrue except upon the judg-
ment (rfi. I3ut a judgment, though it m.'rgcs the debt, does
not atlect a charge or niortgasre of property for the debt and
intore,«t ((•). Where a bill of exohaiigo was given in pavment
of a debt due under a covenant, and judgment recovered upon
the bill, it was hold that the judgment alono. without payment
or satisfaction, though it mprg(>d the remedy ujjon tho l)ill,

allorded no answer to an action upon the e.(ivenaiit >f).-~A warrnnt
of attorney to enter up judgment, or a cofjnovif aciinnem. is onlv
a collateral .security for obtaining the judgment, and docs not
alone merge the original debt nor satisfy it, Iwfore payment is

made oi' judgment entered f (7). A warrant of attorney ffivi 11

to a third party &s tru-<too for the creditor, with judgment en-
tered undiT it, is no merger, l)ceau>e not liet ween the same parties,

nor is it any satisfaction until paid (A. -.\ j.idgment, thoii(?h

erroneous or voidabl' for any cause, retains its operation in

merger of the cause of action until reve-.sal; but if reversed or sot

aside, the creditor is retored to his original cause of action ' i\

Merger of A judgment recovered against one of joint obligors of a l)ond
joint dpbt.

niprgps the joint liability on the bond, and is a bar to an action

II: llaqiit I.olil V. Il'.l.'i.iit,.-. i\:i
,

3 h. \- (\ 2.'i.-i: s/,„,„fv. Tii.i ism;'',

1(>L. .1. (i. K. :m- ;
'.» y. B. 767.

(*) BliickVuim, J.. Minqnn v. liuwliitidt
{1S72\41 L. J.Q.I). IS7: L. K. 7Q. B.
VX.S.

(r Florniei v, .Jinhimiii lS,i7i, 26 L. J
C. r, 274 ; 2(;. B N.!^, 1;H.

{il\ V,r II. Ilrii^iliil 1 ilinlif ('(Ip. (Iis7(i:,

46 I.. J. C. .17 : 4 Cli. I). 33 : » p.
Fruiiigx (ISS.i . n3 L. ,T. C. J43 : 2-5

CTi. I). ;!3S.

'/) Puppl, V. .SV(rv//)-(I8.S2',.i2L.J.C'.
M : 22 Ch. n. !..S

: r„-r.m:m>- !if. A-fr.

V. /,,/„„„, ,19,11,. 71 L. J. I>. C. ui;
(I'.i"-' .\. C. 147.

/, U'niij I'li.xs, r \ . Urans (18!i4}, 64
L. J. Q. B. I ; i,s<j.-i) 1 y. B. 108.

(g, Jlillim V. hiinmir (1S22), 1 Bing.
100: ,ViVW«// V. Jlolirli/frlWi-i), > L. J
K.\. 237 ; 1 Or. k M. is?"

(/() IMI V. Jimds (184 , Man. \- CI.

'')H.

(') lliggnis' o/.i<- (IfiCi), i, ('.., l,-)b;
Viliart V. Cohx i'l88U). .•)a L. J. Q. B.
\nl : 24 Q. B. 1). 364 : UnniuMid v.
dehofirlU ISDI), CO L. J. Q. B .i39-

•!8yi; 1 Q. B. 4.73.
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against the others; but if tho obligors are bound jointly and Vuat. IX

severally thu judgment against one, without satisfaction, is uo bar

to an action against another upon his several liability, whilst any

part of thu debt remains duo i^it;. iSo a judgment against ouu

of thu makers of a joint and several promissory note docs not

merge the note against tho others sovorally {Ij . A consent to

judgment given by oni' of two joint eontractors in an action

brought against the two is a bar to the further muintenanue of

the action against the othi'r(TO); but a petition in bankruptcy

founded on a debt is not defeated by judgment having been re-

covered Hubseijuently (n).- An exception has b<;en made by tiie Joint ilobtoi

Mercantile Law Amendment Act, 18ii(J, s. II, in the case of

one of joint debtors being beyond the seas at the time thu cause

of action accrued; in which case it is provided that the judg-

ment recovered against one then witliin the jurisdiction shall

not merge the remedy against the joint debtor beyond the seas,

who may be sued after his return.

Merger of a joint lial)ility liixs piounipl ivei\ tlie same IVeet- Ktr<Tt in

in eijuity as at law in discharging eo-il(>litor>: and though tliiy
',n,'.r^^r'of

were unknown to tlic plaint ill at the time of recovrring the judg- J"'ut d'*'t

meiit />,. .\iid juiij^mint r( covered iigiiiiist a hii^'baiid liars an

action against the wife upon tli ~aitie eontiact in re-pt'ct of lii r

Kepaiate propi rtx '/>
. Nor can a juil::nicnt against one of joini

debtors be set a-^iilo witli tlie eon^'iit ol' tue JLi!!i,'inc>nl ilclvlor Tor

the purpose of joiiiiiii,"^ a joint (L^btor wlio i- di-cliaiircd by ilie

judgment (q,. But in the ca-Jr of paitiiei- the a^- is arc several

in e'(uit\\ and a creditor has a several el:iini a^'ain^t tlic assets (if a

decea^i d [laitner; and in --uch eireuiiisiaiu-c^ a jiidirnicnt iiijainst

the survi\ing parli,er doi> i.ot bar the claim airainsl tlie share of

the deceased: nor doe- juili^ment a,'ainst ihc lultcr liar an action

against tbosuvvivcir (r . .\nda jn Ignient u'jaiiist partnrs jointly

does not tncr<rc tlie debt so far a- to cxclud" the ri<rht of (lie orcili-

/, huvi >. //-,/,. ^lsJ4', UL. .;. E\
>9; '.:< M. .^: W. i'Jl.

(/) .('//vv V. Ihirnpori (ISOT.. > B. &
?. X. It. i:i.

(». .V,l.,olv. I'MYi- 189S), (17 L J.

C. r>fii : {is'.iM _' Ch. -i'.i <.

(.1) Kxp. ll,rmr(\Hi\ .CiJ.J.a I?,

VHi; (1S9'> 1 li. B. ls:i.

!n\ Kn.^i.lll V. lf'r;iH.,„ 1879, 48

L. J. C. IV 705 ; 4 .\p. C:i. 504.

{p'- Hire T. lf,!t.'t .'IS'jr, m L. J.

Q. H. .iB.i: IS'Jl) 1 (i. n. 7SI. See
M'.rrI Itrnt. * r,,., 1,1, v. Ifistimrrhiwi
'/:.„/< I]w.)\ ::i U,,1, K. B. M; I'liu

A. C. U.
7 llauiillinil V. NrhnfifH MSflll 'i'l

r.. .1. (i. B. r,v<: isiili 1 Q B. 4'.;i.

'.-; I.ii-rrimnl l:.,i,qh Ilk v. U'.ill.;,-

'is.iii). 4 I).' (}. ,v J. -.'4
: It- Hoi.,^.,11

(ISS'i
.

.-.i L. .1. r, .>41
; :!1 Ch. D. 177.

S,i> Itliith V. F''i,lf'ii' (IS'ju-. r,i) I, J r
>;•: 'isnp. ! Ch. -nT.'

.
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Pakt IV. tor to prove in bankruptcy against their separate ostntps in rospoot

of separate liabilitii's, if any, for the orifjinal debt (»). -A judg-
ment recovered against one of joint debtors, though it mnrgos the
debt and prevents rocjovorv against the others, does not bar hia

right of contribution from them (t).

Brtoppel by
jud)nn«iit

pittiutitt.

A judgment against the plaintiff in an action is <i wjnclusivo

estoppel as to the matter adjudicated. ' When one is barred in

anj- action, real or personal, by judgment on demurrer, confession,

verdict, &c., he is barred as to that, or tlio like action of tho like

nature for the same thinj?, for ever; for ' expedit reipiihlhcc id sit

finis litium'" {u). And tho estoppel extends to matters which
tho party miglit have raised but omitted to do(x). But the

judgment, in order to operate in estoppel, must have proeo-'ded

upon grounds whicii are decisive of tiie cause of action .subso-

((uently sued upon (//): a plaintiff is not estopped by a judgment
against him upon the ground of having brouglit the action pre-

maturely, as an action to recover back the deposit under a contract

of sale before tho contract was rescinded (z). If the plaintiff

discontinued the former action, or if it was dismissed for want of

prosecution, there is no bar to a second action (a). Tho plaintiff

may alsc bring a second action upon new matter arising which
defeats the defence of the former action; as in the case of a com-
position deed being defeated by non-payment of tho composi-
tion (b). But he cannot bring a new action upon tho discovery of

r;cw ovidrneo in support of liis ca=o, unless it amounts to a new
cause of action which he eould not ha.'e known before 'c}. And
a plaintiff cannot bring an action to impeach a judgment upon
(.'rounds of fraud which he might have pleaded in tho former

iO.

/>/;. f;,.(«(/7. .il''si , |:i (^. li. li

' Si- H.,,„,ni.iul V !<rl„.fl,l.l \^'.<\i.m h. J. Q B. .OH!) ; isyi) i Q. B. 4;)i.

('0 Kih,i^l;u'>: {linr!,,^^, cn^r 17T0',:i«

r.d!<. .I(.!s, r^.i :
_' Sm L. <'. 71:!

;

rinrtlh V. Mnrni.ll •1^8-2\ hi L. .T. C.
in ; -^2 Ch. D. lS-.>. .Si,. Fxp. ir:t!,n;lt

na-yi). 2 l>- n. sr. &- G. .ViO; Ait..
fi'fn. (Trinif/rr/f und To^'tr/fo) v. f!riehf

IS93},fi2 L. J. P. C. 6;{183,i) A. C.
i'llS.

(j-) Iliimiihriiy V. niimphrim fl'ilfl\

:<» L. .T. K. n. 919: (liilO'i 2 K. B.
'..tl.

.y'. llmtkn V. U,e,H :IH32), i L. J. Kx.

l:i7; 1 If. \ .1. :t7|.

; I'.ifmn- V. /;.«;;/. IS.i'..;. ,s L. .1

,

«i. li. 17'.i; :i A. i- K. sos.

(«) !! ilrnll full. 'V.. i|S7ie, 4s
L. .T C. (.").-.; 12 ("1. r>. liSl . M,,,,,!,-,.

V. Itl:. ft S^oll.nol (18S8
, 57 ',. ,1. f

'.)02; Or.1. XXVI. r. I.

(//! HaHy. I.en, (1S71), 4- C. P.
8!): L. R. IOC. P. )-.4.

(A l'hi„]llii:le .t,'iiii.-/r I'o. V. .•fnlliu.n

fl87!»), 4 Ap. Cii. Sdl'; Ilinlhv. Hr„vr-
hiirm (18!M), fi.'l I,. ,T. M V. 187 ;

(!8^'4) 2 Q. B. lOS. So- R- Ma; '18Hf.
,

.il L J C. .iiS ; 2S Ch IJ. .Ilti; .Sn t

1 Aharrz (ISi',51, Ci L. J. C. 37fi ;

(1S9.-); 1 Ch. .5911.
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action {dj. Whore tlic defendant rolied for defence upon b judg- i-'hap. IX.

nicnt agi inst the plaintilf in a fornicr acti ii iig linsl ,i joint debtor
~~

for the bi.nie deli'., it was liold that ho must show that the fornjor

judgment was o jtaiiwd upon grounds open to all the joint delitors,

and not upon grounds peeuliar to tho one previously sued ci.

Upon tho same principle a judgment for tho plaintitl for a Judtfment

certain amount operates in estoppel as to tho amount recoverable, Xim!'*"
and precludes his suing again for a greater amount or further

damagpy under tho same claim (/). But a judgment may Ix; set

aside by tho court upon tlio ground of mistake in tho amount
claimed, and upon tho ground of fraud upon tlio plaintilf g).
Wher(! a plaintilf sued for two distinct debts, but proceeded for

and proved one only, it was held that the judfimcnt did not include

the other debt and was no bar to a second > jtion (A).—So if the

plaintiff in a county court abandons so much of his claim us is in

excess of the jurisdiction, I'o is precluded by tho judgment of th<'

court from bringing another action for tlie excess /) IJut the

defendant h\ a eounty court action may make a eoiuiterclMim in

excess of tho jurisdiction of the court, which is available in that

court only to tho amount of the plain! ill's claim; ronse((ucntly

ho may bring an action in tho suj)erior court for tho residue, in

which action the judgment of the county court is concIusivt< as to

tho cause of action, ami the only question is tlio amount of th»»

debt (>r damages (/.•).

Tho principle of estojipel extends to all matters ad)ndieute<l K-toppel by

upon by a court of com|)etent jurisdiction, as against the p-irties
''^'J'"''"^"'-

before thi> court, and all persons claiming in tho same right (7);

hut not against parties suing or being sred in dift'erent rights fm).

^27. St'p T-irmr v, '/' /i/ur l'-77. Kl
I.. J. C. TO;i.

Uj l'hil!i„t V. /r,/!--/ (IHO:);. i", L. .J.

Ex 7; -' H. 4i C. 717.
(f]lln,i„t I.;,;/, v. ff'i/i'i/r/.w {1S>1.

.1 B. .V- <\ 'j;!')
: S'fifiiri v. T '!'/ ;\Hth

,

ii L. J. u n. v>:: :> q n 7117 ; *.™,
y. A'w'(l>S.'.i, \:,Q. yt. I) .liil.

(1/ r.niiinit V. /.•.!/./(,//.« is.ii;!, 26 L.J.
Q.H. «.'; r, E. .^,- H. :!i)l.

{h) S,.lrl:n V. Txlof (179'i). T. R.
mi ; l(,„ll,f, V. (;,;„ ISUi , I L. J. E.X.

I:f7; 2Cr. k^. :i74.

(i) County Courts Act, 1888, ». 81.
See I'me-i v. Ani,,!,! nS4«!, 19 I,. .1

C. P. 98; 8 V. ti. G.J'J: Clarirv. Vorie

1~S.', .VJ L. .1. I'. :ii; I.„rfj,„l\. Vol,'

lv.n'. Ill L. .r. Q. B. 120: (18'.M 2

•i. B. KHl.

!<) Iiirisv. f'/ii,!si„tf Miiimt r„. fl.sTS),

17 L. .1. C. P. r,ii;i; .J (;. p. D'. 228;
ir,'.sl.r V. Ar,ii>trnml (I,SS4), -^4 L. J.
Q. B. 2.(7.

;/ Kiiit/sf'tn's 'flv.<.««) ciif fl776),
:{4 lA*. jols. (!«.i: 2 Siii. L. C'. 71.3;
Si/iifun V. tort (187U,, 1 Ex. I). 416;
A". M'lt/ ISS.),,. .'.4 L. .1. C. 3.i.3; 28
CIl. {\ .^l(i; /;./,/.;r v. I'lumlfv '1S99),
(i'J I.. J. P. C. I).-,; (luoii) A.'C. 431 ;

U;,l.rf;,l,l iforp.) V. C'.ke (1903), 7.'i

L. J. K. B. h8 : (1904) A. C. 31.

I'll) y'flh'lm V. Bifnn-r MSfifi), :!.;

L. J. C. P. 313 I L. R. 1 C. P. 683 .
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__;*'? And where the judgment decides a general riglit affecting a olaas

of persons, the estoppel includes all persons of that class who were

properly represented in the suit, tiiuugh not actual parties (»).

JudKweut ii) " The judgment of the courts of common law is not only conclusive

with refuruuco hi the actual matter decided, but it is also conclu-

sive with reference to the grounds of the duoisiuu, provided that

from the judgment itself tiie actual grounds of the decision can

be clearly discovered " (o) . Therefore u judgment rt'Cdvered

against a party by default or by consent estops him in a second

action as to all traversable allegations in the former action which

are necessary to support the judgment; but not, as to defences,

consistent with such allegations, which ho merely omitted lo

plead (p) . And a plea of set-olf found i.gainst the defendant

estops him from suing for tlio sami.' claim in a subseijuent action,

Admiwiunx in though he offered no evidence upon the sot-off (^f/).— The allega-

tions and admissions in the pleadings of an action, wliicli aro

made and iutemlod for the purpose of that action only, do not

operate in estoppel in other proueeilin>^s i '"; The facts actually

decided bv an issur in any suit in a eoiiit huvinjj competent

jurisdiction cannot be litigated again between the same parties,

and are e\i<linee between them 8 . lluiw a verdict operates in

estoppel as to the facts in issue which are material to 8U|)port it,

so lonp,' as it stands; but tiie court may grant a new trial upon tlic

grounds of there Ix'ing no evidence to support it; or of it beinij

against the weight of cvidiaieo, or of mistlireetinu by the court (<).

The court can disregard tlio verdict only in tiie case of there boing

no evideiiec, so that a lu-w tiial is us.>lo»; or wIhtc the matter of

ihc verdict is iinmatirial ,11). An estoiipcl must be specially

pleading.

Etffct of

vintiet or

judgment

l.ii/f/i,ri V. (i. y. Uii. IsTii . 4.1 J,. .1.

U."B i.'.T; I y. I., li. .^ i' ; l-Jt r-

i'oiiM/ issr. .'HI L. .1. ('. Si4 ; 17

<h. I). ItiS ; Itoll.illh,!,! V. M,„A,,iM.n

ISiM,,, li.) I,. J. y. B. 1,11) : I'.sin; j

ii. B. 4.')S.

I )* I 'lil//tnl.^. vt •*>' n ' )'•' V. lifltilthl 1 S7l' ,

46 L. J. ('. 7XH; ;<<;i). D.dlii.
'

(..| Mfllixli, L. .1.. -•/A.>'/"'.«"»- (is;:!;,

4a L. J. C. 11 : L. It. ii ( h. l-K

(//, iiuiihti V. r,ifi,i\»:.\ . ;ti Ii. J.

C. r. 14ti: liiC. B. N.S. six; .V,»i/'//-

li'ii V. /..>-v (1^711 , 411 L. .1. C. P. 4()

:

Ii. K. <> ('. 1'. IS"; II' .">. Jih,r,c'i)i ,\-

Mi^icaii Co. (Ih94i. (11 L. .1. C. IS'J;

ISll.'); 1 II,. 37.

(y) I-.nt-ttiiiirf V. J.ttiitif t IHIi •;, * Ij. J.

C. r. 23li ; 5 Biuj;-. N. t\ 444.

, l:.„l,;n V. ll'itl,,! (ISl.s ,
! Kx. |i;.-).

St'c y/i/W.;.,/ V. Illuilil J''7ll . - Wlllf.

.^itiiiM). :!iii. ti 1.

.. //.,.,,„ V. .v^/7,.y,» ,ls-.i4j, :i L. .1.

(). .S. ('. I'. .'.i7 ;
•-' BiDf.'. .'!:!; I'mlery.

.I,i„„s [\h\i). v. L. .1. Kx. :>7.-t: i:tM.

A: \V. i;i7: J'ni'lwtii, V. nminis f|SS4
,

.5.1 L. .1. I'. lll'J; y 1'. 1). 21(1; Ci.nclia

V. CiiNi/iii (Ihsii), .']f. Ii. J. C. 2.^7; 11

A|ip. Cii .'141; /•' M'linii (lUlii;, 74

L. .1. <•. I'M : (l!Ml.i) 'J (1). 4:11.

(I J'ernir. Rr .}/„;/ (IS-'.'),. J) 1 L..I.C.

;i;is ; -JS t'li. 1). 51 y ; Hion/j/nir^ v.

Il'>np/„>,.s flMir, 79 Ii. J. K. B. yi'J;

(l'.il)'i •-' K B. !>:i\.

(I,; hx p. Mmum, (1876). 4S L J. Bk.

3(i. 2Ch. JJ. 7i!.
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pleaded, whoro tliere is an opportunity, bocauw it ooncliidrs the Cmat. JX.
fact without inquiry; but if issue is joined instoiid of pl.>ttdinf?tho
estoppel, tho inquiry is open and it is mutter of evidence only and
not conclusive; unliw there was no opportunity of |.l<'iii!iiij,' the
estoppel in which case it is conclusive in oviilonce x).

The judgment of an inferior uoiiri. UDt heing a court of record, Effect of

does not merge the debt in a higher seciiritv. l)ut it oix-nites bv l"^'f!"''"*
'^n.i i'i*i* ' inienor court

way ot estoppel; as the judgment of the ancient c .unty court at in merKer.

common luw(//). The county court as constituted by statute is

expressly made a court of record (:r); and the jiidgniunt of tlie

statutory county court is a bar to an action for the s.iine ciiuso in
any other court (a). By the County Courts Act, l!S88, it is

enacted, s. 93, "every judgment and order of this court shall bo
llnal and conclusive between the parties"; but it is provided that
the court shall have power to nonsuit the plaintiff; also power to
order a new trial. An action will not lie upon a jmlgment of u
county court; nor in a couuty court upon u judgment of the High
Court (?j).—The judgments and decisions of inferior courts of jctj,vt in

competent jurisdiction are conclusive between the parties, and '"'"PP^'

oj)erate in estoppel upon the principles above stated. Tiio deci-
sion of a county court on a claim for rent, that tlio tenancy wns
yearly and not weekly, was held to be conclusive in an action for
trespass and eviction in the superior court (<•). And the verdict
and judgment of a county court u, on a counterclaim was hold to
be conclusive as to the claim; though not as to the amount duo in

excess of the plaintill's claim (d). An<l a judgment or order
made by consent is equally effective as an estopju'l r). The deci-
sion of justices exercising suminury jiiiisiliction in petty sessions

upon a mutter within tiicir jurisdiction is an (>8toppel Ix'tween the
parties (/).

A judgment recovered in a foreign court does not merge the Foreign

cause of action in the courts of this country; and therefore, unless i""'*"'"''

(r) Kuii/ntiin'ti {fhic/i'-mi) erne (17"t!\ 34
Ldn. Jol». 66i :

-1 8m. L C. 7H ;

Vuoijt V H'lVA 1S19K 2 B. & AW. 6ti2.

(>/; Hxygnin oiw (IliO'i), « Oi. ii a.
(r) Coiiiity CiMirts Ait, ISSH. h. 5.

[a) Atiitin V. M,Hs fl85:t-, 23 L. J.
Ex. 40 ; 9 E«. 2«S.

(Ai See the County Courts Act, 18H8,
H.63, ll.'i.

(r) Flitlrrfv. ^}!frf,, !s:4;, L. R. 10
C. P. •i.'i . 44 L. J. C.'P. 73.

'rf, WrhKtcr V. Artmtrotiq (IHS.i), ,')4

L. J. Q. 1 23fi.

') Hibhif Vommittee v. Crouton T)int,

romiril (189fi). r>« L. J. Q. B. 384;
(1S'.7) I Q. B. -iJl.

t f) MiWtt V. ruhmaH(\%;ri\. 44 L. .T.

Q. B. 194; ir„tr/u/d (l-orp . v. r^ke
(l'Ji)3). 73 L. .1 K. B. 88; (1904; A. f.
:<l. See /)..t-T v. ChiM (1876;. 45 L. J
Ex. 452; 1 E.t. I). Ti.

V Y
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followed by latiifaction, it aSordi no answer to an action upon tho

original claim (p). But a final judgmont of a foreign court is

conclusive between the parties, and operates in estoppel as t ) tho

nmttcre adjudicated. It therefore raises an implied debt b>twcen

tho parties which forms a distinct cause of action; and tho debtor

cannot plead any matter of defence which was available to hiiu in

tho foreign court (A). A foreign judgment is also conclusive us to

tho amount recoverable, which may bo discharged by payment or

satisfaction of the judgment (i). Upon the same principle a final

and conclusive judgment upon the merits against the piointiff in a

suit brought in a foreign court, may bo sot up in cstiipjiel against

an action brought by him for tho same cause in tho cjurts of this

country (fr).

If concurrent actions are brought by the same plaintiff in an

English court and also in a court in tho King's dominions for tlio

same cause, it is prima facie vexatious, anl tho pluintilT v.ill bo

put to his election to doterniino in which court he will sue; but in

the case of a foreign action, by reason of tho diHerent proofl.luro

and remedies, there is no sucli presumption, an.l it lies upon tlio

defendant to show special grounds for tho intorferonoo of tho

court (i).

(a) Smith y. AVn//. (IMS), 8 L. J.

C. V. 42 : ft Bii'if . N C. 2im ; llauk- nf

Jii'tnil.i.i'i V. //-r./.HV (l'*i<'). '» '' •'

C. P. Mi ; y C. B. fiiil ; //«»* I'f

A'I'trillll-nl V. .Y./M IKftl). ill L J.

Q. B. JHt; 111 Q. B. 717; Tn>,lor v.

JO,'/,„d il!)ii2;, 71 L. J. K. B. iTS

;

(1902) 1 K. B. 076.

{/,) Va'niHflhi V. nma>d MSf)'), 33

L.J. C. r. ;H; 1^ »". B. N. S. 311 ;

Grmi' V. tMtMi \W.\). 5; L.J. Q. B.

6' : 13 U. B. D 302 ; /VmVr'i." v.

lliilltr, (l>99), 68 L. J. C. 281 : (1899)

1 (Jh. 781.

(0 Ba'btr v. I.amh (ISi'O), 29 L. J.

C. P. ' U ; H C. B N. S. !»,•.

(/. limlftlo V. (l,lr,;,lM (IHIfll. 12 CI. *
F. MiH; Xiiifii.H V. FirmilN {I89U), h'i

L.J. C. 337; 1.) Ap. til. 1

(/; run'itn /rnn I'n. v, M'lrtrtrrti (IH.).'»),

24 L. J. C. li.'O; n H. L. C 411.;

Mill.iini V. /.(».» (188 1]. ,12 L. J C.

32.1 ; 22 Cli. I). 97 ; I'.iiinmi O'nin, Oi.

V. ftr,.* -„/,/' (IS 3 . A2 L. J. i:. 711;

2(Ch. D. 2.'.'); M'l/r,'! v. Ili:,„f l,S-.')i.

3.) Cli. I). GI4 : Ih.rhiinip. V. Mxllir

(iNdS 77 L. J. C. 4lii: (ll».i8' 1 Ch.
8.W ; Jupson v. Jamet (ll>0>), 77 L. J. C
824.
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Ml riji r.

Ill Smith vs. TtnmtHt. 20 (). H., lN(l, ilu- .l.tVn.lunt uRrml
with fhr plainfifr to cxflmuKi' tiv.- Iioiisfs tlit-ii in ci , • of erec-
tion lor crrfitiii liimU of tin- |>lniiititr. Tli.- llolls<•^ .-re to ln'

'•oiiipl i,.,| |,y .May .tOfli, siiiiilHr to nrtiiin Iioiiscm on u stn-i't

imiiH'd. .Mutual couvf.vancfN wt-ri' to Ih- cxilianKcd hctwet-n the
|.«rtics within Wy da.vs from the dati' of thi- rontracf. which
wouhl hi- thf 24th of .May, l)Ut, nn a riiatt.r of fart, tht-y were
txecutfd and fxchuuKi-d alMiut the !)th of .May. IMaintitT in this
action claimed (hiimiKcM for uon-comph-tion ami defect in the
(inishinK of the lionscs. The deed from the defendant contained
no covenant coverinK the matter complained of. It was helil.

nevcrthelesN, that the plaintiff was entitled to r.fover on the
original contract. A contract to perform work or to do things
for the other ei.ntraetinK party on a sale of land at n period
ufter the time Hxed by the same contrai-t for the execution and
filial delivery of the former conveyance does not become merged
in the convevance.

l-fion
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Chaptkk X.

ARBITflATION AND AWARD.

Arltitrntion—n'fi n-ai'i' ..y iiin»iiit - \m unlr nf imirt fi!»l

Awiirl u.mi lu-ivr nji .n thi' |iarlu' —i4l<^!t of ukiinl in inowir to
''"""

, 693
KH< t ..f iiirr ter irUir.^ iimiIi' it I'ouili'iuii pn •

niliiil 111
.

I >ry iirtmnt Imstn* o'.):!

Kimrilltn lip flt t.. y lit , -hiviiiif li'iril pn>-
cTwIipitf- -I i.nii,itt-i. xpiK.K.i .^•i.t ,,t ;irl.itrii r.. .. liU*

Itcriiiihi . iiiuii v'tiim -ini) »|»' \«rfi.rmiii }ii''.if

iiu'iit uT«d I'** 608
Ui^viKntiuii i

<f
.. ,;j,9

By ugrwmont of * rtsas, cr iej »ooi rases, 'jy an urilcr of the Arbitntlon.

court or a juil(,f
. .g'.u of art .Ji muv •> ^ 'rein- 1 to orl)itriition

insli'ud of bc'insr < ermine I itv the a.!, ii. ati a of a c tiiipclcnt

court. .\n orlnii ti..n in i proc,. -ijiru' «). Arliitralioii

is now rc;,'ulut.',l 1,\ (111' A A. i, ISH*., ,vl,,i'h rrjuMiIs mid
consoliiluti'8 lli iip-vioun .m tweiirts wlatirii,' 1 1 arl)itriitinn. As R..'.T..npe by
to rt'fcn iico hv -insent o»)

i lourti if i<> vnniw I, S'ct. 1,
"

.V sub-
'^'"'''•

mission (wiii.li , aVIirir' t=^ »=rt. ?r i mean a written iiifrivnicnt

to submit pn^.«t or 1(11 , iiSfn-n to arbitration, whether an

; . uiil(><^sa rontrarv intrntion is

ab|i \c o.it bv leave iif ihi' lourt

' "sUH*- et . . I 111 nil res[ieelsns if it had
"• Tile uritten aiireeiii nt to

i| 'ly the Act tu be 8:t,Mied by t lie

*«ioti, unliss a ontrary intention

m 'J (n include tho provisions set

) this AH 1} far as they aro applicable

subniissi. " Tho provisions in tli!

schedule regulate the appointment <>i irbitrators and umpiri>, tho

time of making tho award, tho condi and costs of the reference,

arbitrator r utcd t'-i i

expressed i in, »! ,,

or a ,judf,'e. , 1 shall i;a

been mad. by an oi'

submit to arbitration

parties (/;).- Sect. ','. A
is I'xpressed therein, sii >!l

forth in tiie first schedul

to tho reference under t;

(n) It' .V, H'.sirn, .iiMrr < „. «</./ K. I). :ii;:l
; (1910) 1 K. ». 3>7

1I;II„,I„„I, .^ l-n .ISInXi. 77 I, .1. K. H. (' /'•!<•.- t. !'!..i» *;.-<• hi- -t^w
61; (I'.tiis :; K. B. uo; ; ]le I-.imI, mi-i il,sii>,i;i L. J. Q. B. His- [Wi>\ 1

/MttUky, Uuek * Co. (1910), "9 L. J. <i. B. U\.
'

V v2



H ltl.->CilAKUK or COHrMAttM.

P*»» IV snd the liiwUty of tho %mvtd. Thoy apply to nubroiMiuiM iumI*

bcforit t>i( Act a* well a» after (<;).

Baf*rMwbx Aa to ruffmncw* umlor order of o<»urt, it ia uuactixi, ••ot. 13

fclJ^l^J.r''* (1),
" Tho court (ir a judg" may r«'for any <|U.«tion arising in any

oaune or nwtt.-r (rf) for inquiry or ruport to any oJlioial or «pw)ial

ri'fen'i'.' (.2)
"

'I'''" ri-port of an olliuial or itpoi-ial reft-n-o may be

aiioptiKl wholly or partially by tlio court or a judni' »; and if lo

adopted may Imj onforcmi aa a judKiiiont or ordur to tin- itaiue

ufTcrt." Siut. 14, " In any cuuw or nmtlor, ,1) If all tho partioa

iutorcatod who arc not under disubility toniont /): or, (2) If tlm

Cttuw or matter rtijuirpii any prolonned uxumination of doiiimcuU

or any wjimtilic or lo*ul inv.Ktigttlion wliicli cannot in \\w opinion

of the court or a judgu convcniontly Iw niudo bofore a jury or con-

ducted by the court tliroUKb it« ordinary olliccrs Kg): or, (3,i If the

qUfBtion in dispute conaiiiU wholly or in part of iniilter» of

account; tho court or u judne may at any time order the wlioU)

cttUKo or mutter, or any (pustion or iMue of fuel uriiin>? therein, to

be tried before a B|)ecittl referee or arbitrator reaiwetively ugiitMl on

by the parties, or before an olli(!ittl roferet' or olliwr ol" the

court" (*).

fi^ •wsnl.

Awwd oiii-

ollMiTe upxo
the (wrtlc*.

A n award, „'(mmI on the fae.' of it , w lutlier made upon a itjfcn'noo

by conHcnt, or by order of the court, is bindiuK and conclusive

upon both parties, but not as between Hininxers. until it is sot

aside; upon the saiue principle that a juilK"ient binds the parties

as rc> jiuliftifiiyi). The award binils not only the parties to the

reference, but also all i)cr; is claiinin),' throuj,'h or umh'r them;

as a judgment creditor i>t ^ne of the partio< claiming satisfaction

out of property which is subject of the award A;. And thi

award is conclusive as to all causi* and mutters within tho scoih;

of the rt'feren<e, or which a party might have lirouglil forward,

though he has emitted to do so(/)- U"t i»J« "ward bc^yond thi

it) He irilliamn and Sl.;„ir,4 (lt91), 60

L. J. Q. B. 636 ; (IS9I) 2 q. B. •.•S7.

(.() at* WVfrf V. Ifard (ItHSO), SS L.J.

C. 454: 40 Ch. D 5«.V

(c) D'lnkirt roll. Co. v. Leirr {187R),

9 Ch. D. 20.

if) Ihirlimjlun ICagnn Co. t. Hariliht

(1890). 60 L. J. Q. B. 110: (1891) 1

q B. i\h ; Zrhna (IM Mininq Cn. v.

Hotkini (IH9t;, 64 L. .). 1*. C. 45 ;
(IS'Jij

A. C. 100.

(y) Hamillou r. Merthitnti Marinr

IllVf.

(h)

Q B.
V. Ilw

1.

N S.

25 L.

*i

h .1.

(')

O ».

(1H89). 58 L. I. Q. B. «44.

Ilinlhan V. Iliinirll (lH'i2). (>l L. J

1 ; (1893) I Q. B. 77. See Hoc,

',r (IH8(tl. 49 I.. J. Q. B. 665.

Arbitratidii Act. issi, « 2, mhed
l.'i: //.// T. Bull (1H2S. 2 Bli

. 1 ; WfMiiiiin V X'liknizu- (1855)

.1. g. B. 4t: 5K. 4 B. 447.

Miirlin V. Il'iiil iiig'r (1883), 5

P. C. 31 ; 8 A p. Ca. i\s<r,.

Dunn V. HMtrny (1829). 7 L. J

K. B. 320 ; 9 B. ft C. "80
; /Vto



Arir.HA'ION AMI ^WAKI).

iumI* Mopc of thi' ri<fi)renue in not btii<itng jh). And it ii in griHiiiii ^"n-r. X.

for th« court ami not fur thi* urbitmtor to uonntrui' tlic i*eff>r«na»

M to what matteni an* n^furrod to arbitrution ^n).

llviuif an nwurd upon u I'liuw; of net ion, rolloMcil bv iwrfornmnoo Kifwt M
of th.' umird, i*t u ..inipl tf dincbar)?.. of tbi> elaiui; .mil i»n iiwaid

"".'^Jl'tn
that nntbin^ in dur nmv bt> |di>ud)>d in Imr to an uctioii upn i tbo ''•>••

claim ri-firrtil («). An uward tbut u i-fituin mm in duo •• con-

duHivi' MM to till' iirnouiil, mid ii d I'lriii' liiniti-d to u iliiirii lor iin

amount in cxci'iw of tbu iiurn itMitrdi'd in ru)^uhir /'). And in an
action for Ibi- br«ii(li of u cdvcnunt in n l('iim< fo rtpiiir lhi> dcniim'd

proniii«<H, nn awuni upon the amount of dilapidutiom in loncluiivn

•vidcnno of tbo amount of dumaKi-it v7J- Hut if flio uwiinl Mub-

•tituti-K a now debt or duty in witiMfaction of tl • clitim rofi-rrnl,

tho award alono, without payment or performan(», nmy Ik' jdciidcd

in anrtwcr to the obiirn; and thi' party muHt pursuf hiw lonu.-dy

upon tho ttworil(r). Thus an award under » HulnniitMion of a
oUim for brnach of a covenant in a leum- to ropuir, thut the Ii'k^*^

•hould pay a certain huiii, and put the prenii»>H in repair, iind <|uit

on a certain day. was hehl to be a sulHcient antwer to an aetion on
the covenant, without alleging jwrformanco (>;. Hut an award
upon a ehiim referred, that mutual reloasos should be executed by

tho parties was held to be no plea to an action without ixeitition

of the release (0.

An agreement between Uiitish »iibjee(N to r.lr to arbitration K*«ctof

diflereni f8 that may arise iiridor a contract does not oust the juris- 1^^"
diction of the court, and is no bar to an ailion; but, as hereafter

mentioned, may be a >fround for staying proreedings under sect, i

of the Arbitration .\<t, IHH!». " It would be ufjaiiint the poliny

of the law to give effect to an agri»;menl that u ri},'lit of action

"should not be euforceil through the medium of the ordinary
tribunals'" iu). And the pendency of an arbitration upon sucli

V. fnuiiMn ISW). S L. .). (.'. P. HO.')

;

tH : lom„„ug, v, //. ..rfMH69 , :19 L. J.
8 Biiiff- N. ('. U2 : fluent v. Audowi (4. B. U; h, R. 4 y It 6G'J

(18«;j,. 62L. J. Q. B. 63U. 'v ffV-.^M/arf t. 7V«rr.,,'// (1H34). 1

(m, Jtam v. fariinr (1791 , 4 T. H. A. & K. 491.
146; UHtrhfuim v. Katim '1NH4), 13 !r) VmVp,B., Halny. Tuvnlriimm
Q. B. D. 8(>I. 8«- THrmll v. .V/Wrxw, 19 L. .1. Ex. .iliy ; 2 Ex. I.i7.

(1891), «U L. J. C. 703. (t) UawpyHr v. Kdtcnri, (1S26 , 1 Y 4
(») HutrluuM V. tjilnn 1884 , 13 J. 19.

y. B. D. 861. Set' Ih Ritci V. /)(' Rtni (I) yrr.inan v. Ari-Nffrrf (1696], t Ld
(1891). 61 L.J. P. 17: (1891) P. 391. Raym. 248.

(0) hiTkcs V. Smith (U50;, 111 L. J. 1. Oieluinfura, L. C, Scoll v /.irrr-

Q. B. <05 ; l!> Q. B. 297. /.W Curp. ;1858\ 28 L. .1. C. 23.5 • 3
p) Caiimr V. Wntf (1823), 3 D. & R !)• O. ft J. 360.

Dtlfl
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I'iUi IV.

Arbitmtiou
made a con-
ditiun pre-

cedent to

cUim.

difffiviuv. until a linal awunl um.lc, Ims no groator .^lloot, and

ulTords no answer to an action for tlio nmttur referred (x).

Accordingly tlie usual comlition in u i»uli(;y of insurance, that

any dillerenco as to tlio loss or daniai,'e should Iw roferrrd to arbi-

tration, does not alon." exclude the assured from suing on the

policy (V) . A covenant in a lease of mines not to bring any action

without lirst submitting all matters in dillerence to arbitration

was held to be a collateral independent covenant, which did not

exclude an action, though in breach of the covenant i^z). Full

effect, however, will be given to a provision contained in a contract

between foreigners to submit all disputes between them to their

own domestic forum (a).

But an arbitration of dillerences may bo made u condition pre-

cedent to auv claim or liability arising upon the contract; so that

no action can be brought until an arbitration has been held and

an award made. Accordingly provisions in policies of insurance

not onlv that the loss or damage rrcovorablo shall Ik- referred to

arbitration. l)ul lurfher, that no action shall be brought .•xcei)t

for the sum awarded to be paid will l)e given elVect to (^ .
A

poliev of insuianee may further expressly provide that the lia-

bility as well as the amount of the loss shall be refenvd to and

settled bv arbitration, as a condition precedent to the claim of

payment'. Such conditions are legal and must be satisliod lx<foro

a cause of action arises; and coii8e((U(>ntly the c.mrt will stay

an action brought before the arbitration (cV Ul)on the same

principle of construction, in the case of building and engineering

contracts with the condition for payment of such sums only as

the architect or engineer shall certify to b.> due, there is no claim

„r right of action until the cortilicate is given, unless it appear

that die eertilicate was not to be tinal and conclusive (/. And

If) l\'w,d V. Coii/if,- M'li'i.y' <;.. (IS.id,,

>;> i. J. C. V. 16«; 17 «-• H- •'<''

(•„<,/.;• V. fmkr IStiT,, '!•> L. .)
.

<'. 4M) :

L. K. 4 Eq 77.

t/) Ii"f'tf V. l.nuiiin 18;>9;. 2S Jj. ,1.

y. 15. J(i(l; 1 K. & K. S-.'.'i. Si'c Kiliiiiiih

V Ihrnnii'"" Mull'ill Khip hi'Cr. ,lS"ti.

.

1 (i. IV i). sfin.

c lh„ti,n V. S,i,,rf ;iS5'J), 29 L. .1. bx.

•>S 4 II. & N. (i4:i. And i-er D'Him,)/

V. F.lziKi;,!,! t/.nrd {lS7ti), 4.') L. .1. Kx.

K<i:l • 1 Kx. D. •i>7 : 'W/(»v v. Loch

(isrii). 4H L. J. P. C. 6S: 4 Ap. Ca.

674.
„ nieiinr V. M-f/n- I7»t*', i H. Bl.

tiO'i ; h'lirliiin ,V '0. V. (indiiii, IWl'J),

7S L. .1. ('. 07S ; ( lliOit I Cli. 4i:i. Si«

lliihxli ll'ii'/iiii Cn. V. Ilfinj (18^15), tiS

1.. J. ij. I!. 7:>: (iH'Jii 1 Q. B. :i'>.

;/.", SrntI V. Aienj 'ISV)), 2.') L. .1. Kx.

;!(i:t
;'

.< ir. L. C. s'u ; riilnliinnin Ins. v.

(iilim'o: '18!):i) A. C. So; S/,„r)i,r v.

L« (!'.€/„ (19(1-.'), 71 L. J. 1". f. nil
;

(I'HJ'J, A. C 44<i. Si!u .\uithionpl<,ii Has

l.uiht I'o. V. I'liniill {W>() , 24 L. J.

C. P. 60; 15 C. B. 6:i(l.

(r) Tniinor v. Vhmii.r Iii^n, (18)2;, OS

L. T. 82.^.

!,l\ SfT.lt V. l.iieffmol Cflf). (18.W:, 28

I.. .1. (;. 2:(0 ; 3 De (i. e-c .J. :i:!4 . Shatpe



AUUliKAIION AND AWARD. ()!»•>

to bo puidtot.hc 'uap. Xin the case of a liorsi? race Tor a sum of moiioy

wiiintT Ujioii llio dcui^ioa of tlio slowarils, no cluiin can Ik' niado

by till" winner, willioul .sliowinjj; a (lr(:i>ion in liis favour *0-

VVlitTc u dnant of lioiisi' and furniliiii' covoiiunt 'd to ddivi r tln-ni

up in good order, aud in the lA'ent of los-* or dainai^f to pay for

the .same, the amount to bo .selllcvi liy two vahirrs, it was held

that no aotion for ililapidaUon.s was niaintainabh' until tin' Mini

wa:< ascertained by tiie valuers (/j. In the evnit of tin' arliitra-

tion failing a jiarty may be entilli'd (o claim upon the original

considciation; as in the cas" of goods sold and licliverf I at a (nico

to be lixcd by valuers, who are duly ajipointed by tLo parlirs, but

fail to act(r7).—Upon the same principle, arbitration cluuses in

Acts of Parliament presumptively do not oust tho jurisdiction

of the court; but they may be obligatory by the express euaet-

iiicnl, or impliedly by the objects which they are intended to

eorve. Examples occur in the Tramway Act, IH70 Ji;: in tho

Friendh Societies Acts (?) ; and in the Building .Societies

.Acts 'j'}: and in private .\ets of Parliament [k . The arbitrntion

j)rovided by the iiailway Companits .Vibitralion Act, ISV.t, is

compulsory; but it does not oust the jurisdiction of the court

unless one of the parties insists uixni the arbitration / . Where

the statutory tribunal becomes non-existent, tho parties may

appeal to the ordinary tribunals (/«).

StBtntorjr

iirtiitrntion

illlUMH.

I

An action lies upon a submi;

ences, for a breach in refusing

cannot be set up in answer t

ferrtd (n). But thi damages

V. s,m I'liiln l!u. (is::;-, I, R. s Vh.

•ISIT : linliiHs V. IliM'iriliWHW , 74 L. .1.

K. B. KiT; (I'd:)} I K. It. 'i'.it.

I') llr:iii-H V. OferliHii/. 'J.i L .1. Kx.
Klit; II Kx. Tli. tie- S,i.ihi\. S,„,tl,,

,')'J I.. .1. Q. n. 17; L. J{. .'> l^ B. 111.

(
/) II ihl.mir V. (Mll.iin, (1SS2,, :>2

I., il. y. H. M): <J(i li. \). -j:!.!.

(yi C;(.iiri- V. sh,ilihiri,rih IS.iii;. 'J.'i

L. J. Kx. lU: linhdiit v. IlrmlJ'unl

(ls7(M L. R. ^Ch .M'J.

<. h)Xiiiiru'h f't'ip.v. Sui'irirh KK Tftnn.

Cn. {V.I (i , 7J L. J. K. H. ti:it>; (l^'OH

2 K. li. il'J.

^/ llnrklf V. n'tUitii (I8ii7;, L. R. :>

C. I'. 410:.SV(.i/(' V. Lirerp,,;! Muriw So,-.

(18^-4;, til) L. .r. Q. H. 471 : 'V v.

JlifUlnntoH (1910), 79 L. J. C. 2:>9:

(1910; 1 Cli. 013.

«sion, or agreement to ref^r dilfer- Remedy on
.1. .1 I I . iiuret;ment to
to roler; though such aLn-ecmcnt T,Sn —
o an action ui)on the i .luso re- Action.

in such action must in general

( (I .M:,ii:fi/,i,i /;,,. Sl,-. v. A'/./ ',I.SS4),

S:! L. J. li. It. 2''": U .\\K (\i. -.'i.O;

ll'islirii S.il,i,i/iiiil Itij .So.: V. M'ltfiH

(1HS(; . :,:, I., .T. Q. It. :in> -. 17 U li. U.
f-'plilt ; MttHti-if'tl /I'/. >V. V. liti-lmt-dx

(IsS'i;. .')H I.. ,1. C. S: :;!) CI.. D. .Ml.
I. C. 11: I!,,. V. /'///////,« lOii.s), 77

L. .1. K. n. :iOi; : iHmS; A. C loi.

,( /.. 1: .( I>. Il'i. V. .V. 1:. Ilii. ;18.SS;.

.S I.,. J. C. 7."); 40 (Jli. 1). 101). Anil
^t•(> Ct-l'^/f'fif V. Mitm-hi^fir Shiit f\ltnl/

IDO.-) , 71 L. .1. C. 0)7: lOij.')) A. ('.

4^1.

Ill) llriiUri \. Miiiirhishr, Slirti; ,v IJiiea.

Il'i. (ls;ill.liO L..I. C. 041 ;
;l'si| :iCh.

111.

til /,irin'/>.tiitt V. /,'iil/i {lS.*).'j^(, 24 L. J.
y. 1!. :i\'j;' :, k. & B. \:u.
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Pakt IV

Spaoiflo

perfonniince

Stayiu^r lethal

proceeding.

be uoininal, boeauso it cannot be uceiluinecl whiit the mviird

would be. if the rofercnoo wcro carrioil out; unless the ajfro'iiipn'^

stipulatt* for liquidated damages (o). So an action will lie for

refusing to appoint an arbitrator; and where upon such refusiil

the other party is authorised by the terms'of submission to proceed

to an award, he may recover the sum awarded (p). And an

arbitration bond with a penalty, conditioned to 'perform" the

award, is forfeited by a party preventing the award by rev(,king

the authority of the arbitrator (g).

The court will not grant speeiiic performance of an af^rix'ment

to refer by compelling a party to appoint an arl)itrator, or to

execute an arbitration bond (r : nor does tiie Arbitration Act,

188!*, give ti'» eourt jtowir to make an order to that effect («\

And the court will not grant speeitic pi rforniane*- of an agrivment

to sell property at a price to be settlcnl by arbitrators or valuers to

be appointed by the partiiM, unless an award of the ])ri«> haa

been made; the mode agiv'd upon for s«'ttlinsir the price being an

essential condition of the contract (<). Hut tiie eoiirt will compel

a vendor under such an agreement to admit the appointed valuer

to enter to make tiie valuation (m). Speeitic porformanci will be

grantetl of a contract of sale at a fair valuation, wh re tiie court

can provide the means of a-scortaining the priiN' (j-j. And the

eourt granted speeitic performance of an agre 'i.ient for a lease to

contain "all usual and proper conditions ' as shall be judged

reasonable by a land surveyor named; the person not ix'ing held

essential to the performance (?/) • And whore the l)eneHt of an

agreement has been liad ind enjoyed ui)on the terms of paying a

valuation price whicii .u.not be ascertained as agre-sd, tiie court

will enforce completion and supply tiie valuation (c\

Sect. 4 of the Arbitration Act. 1880, eiial)ies tiie court ((/

)

(o) Eldon. L. CAVivWv. AV«y(1802),
6 VoH. SI" : lli"Uilni\. Staihf^ I.iic. ltd.

(1884), 1 Cab. & E. 272.

;») Thomm v. Fredricki !1847), Ifi

L. J. Q B. .383; 10 Q B. 7"').

(y) ViiMior's cane (1609), 8 Co. 81 h ;

WarhurtnH v. Slorr{\»lb), 3 L, J. O. S.

K. B. l.i'i; 4 B. &C. 10.3.

(r) Aanr v. Mnckhic nWl^), 4 L .T.

O. S. Ch. 16: 2 Sim. & S. 418. See

ChtHlun T. halby (1836), 2 Y. k 0. Ex.
170.'

(») Hr Smith nnd Nehoi, (1880), ,59

L. J. Q. B. .MS ; ih Q. B. D. f>\h.

(t) Milnet T. Very (1S07 . 14 Veo. 4»0 :

ru-h-i-t V. Virkfi' (18071. :!6 L. J. l'.

ill!) : L. U. 4 Kq. .529 ; Fnlh v. Midlnnd
Hi/. (1S7.5J, 41 L. J. C. 313: L. R. 20

Eq. 100.

(«1 MofK V. iternt (1821), 6 iliidd.

26 : Smith V. rttert (187.5), 44 L. .T. C.

613: L. R. 20Eq. .511.

frl Grfqoriiv. Mighfll {\%\\), 18 Ve-.

328; .Tarkimn v. Jnckson (18.531, 22 L. J.

C. 873 ; I Sni. & O. 1S4.

(v) Gottrtaif V. Somrrxet [Pitke) (1816),

19 VeB. 429. !iee Hurt v. /Mr< (1881),

50 L. J. C. 697 : 18 Ch. D. 670.

s) Dhiham v. Bradford (1870), L. R,
.> Ch. .519.

(«) Morritton Tinplalt Co. v. Brooker,
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to stay procoedings in an action whi-ro tlio subject -mutter of the

action is agreed to be referred (fe); but the upplieation ninst In*

made after appearance iind before tlio party upplyiiig has taken

any step in tlio action. Under tliis (Miuctrnent, it is tlie "prima

facie duty " of tlie court to Btay procee.li/igs upon mutters wliich

tho parties liave agreed to refer, but it is within the discretion of

the court to refuse to do so (c ). An ugreenient Id refer disputes

to a foreign tribunal is a submission to arbitration giving the

Knglish courts jurisdiction to stay i)r(tceedings a . A eountcr-

claini is a (U'oss-action, and tiic pluintill' in tiie original action

may apply to have proceedings on a count cciniin stayed if tho

eubjeet-niatter has ln-on agro'd to l)e referred (e . An ajtplica-

tion for a stay of prtxieediiigs until security for costs be given (/),

or for particulars or for interrogatorie< [g), or to obtain further

time for delivery of a det'enc h}, is a Me\t in tin- prociiidings;

but u notice rocjuiring tli delivery of a statement of claim (i),

or liling affidavits in an-^wer to allida\its filed in support of an

application for the appoint riieni (>f a r 'ceiver [k . do not amount

to a step in the proceedings. .\ stay will be refused aft(>r an orvder

has been made, or an undertjiking in lieu th"reof given, on a

summons for diret^tions ;7\ Hut the (U)urt will refuse to stay

legal proceedings, pending a submission 1o arbitration, where they

involve a charge of frau<l made by the defendant (m); where

part only of the ditlercnces between the parties can be disposed of

in the arbitration '»>; or where the proceedings are not within

I'BAP. X.

77 L. J. K. B. lit- ; (IWIS: 1 K. K.

4U3.

{b) Tiiriirll v. Saniln-suii ISUl , (iO

L. 3. C. 703 ; Hiker v. Ytnkxhire Fiii

AfWf. (189J), til L. J Q. B. S;i.S ; ;IS'J.')

1 Q. B. i41 ; AitkeH v. Ilalrl„/or (189:)),

62 L. J. Q. B. 19;t ; lM;.n v. Iti/. Pa.».

A». (l!)04),7:i L. .1. K. B. 1001 ; (1904)

2 K. B. 833.

(r) I.l/oii V. Jiihmon 1889 , .'iS L. J. C.

620; 40 Ch. I). .i79 ; Mmirlmtrr Ship

Vmwl V. r.anoH (lOOOi, hit L .1. Q. B.

852; (1900) 2 Q. B. fiOii : IIulhui v.

Kcamr (1910), 79 L. J. C. 388 ; (1910) 1

Ch. 732.

(rf) Au^tyiitn IJnyfi SS. t'n. v. fitrxhatn

Life Amir. (ItiOt , 72 L. J. K. B. 211 ;

(1903) 1 K. B. 249; Kiir/iner * < o. v.

O-iiban (1908), 78 L. J. ('. 117: (19U9)

1 Ch. 413.

(«) Sparliili V. I'nn Iloom, W. N.
(I88t) 32,

(/) Adamfw Cattey 1892), 66 L. T.

687 ; 40 \V. K. .>70.

(»/) Chiipptll V. Xiitlh : l'>91 , fo L. J.

W.'B. .).i4
; (1891) 2 y. B. 2>2.

(A) hnrd'n UoteKo. v. It'Htlett (1895),
65 L. J. Q. B. lofi; (18!)0' A. (;. 1.

('! Ins ii„il llmkir v. //i/'iiwo (1694),
03 L. J. C. .521 ; (1894) 2 Ch. 478.

(k) /ttliiK.Jf V. llamnwnd (1898), 67
L. J. C. 370 ; (1898) 2 Ch. 92.

(/, f'lmiitt/ T/te'ifir* timi Ifntrh v.

Kmutes fl9C 71 L. J. K. B. 351;
(1902/ 1 K. 480; lUchnfUn v. Lf
J/(ii^fr (19(t3). 72 L. J. C. 779; (1903i
2 Ch. 222 ; <*•*» v. Drhn Hint. (I'.OH)!

78 L. .1. C. S.M ; ((909) 2 Ch. 121.
(ill) irallix V. Jliiv/i (18n>.), 26 L. J.

C. P. 72 : 1 C. B. N. S. 310 ; Jtu^nell v.

Jlii>"ll {l»»i)), 49 L. .7. C. 268 ; 14 Ch. D.
471. St'e Traitior v. I'hteHij: Fin Aswf.
(1892), 6.-) L. T. 825.

(h) Turntxk v. Siir'urit ( 1 889) , 43 Ch. I).

150 ; /></m V. Stiitr 1889}, 58 L. J. ('.

808: 41 Ch. D. 242.
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Pabt IV.

Appointment
of srbitr.iUir

Remedies on
sward :

—
by acjtiun.

Under ordtr

of court.

tho scope of tho reforenoe, unless tliut (lue.slioii is intuiitioiially

includeil in tlie ivt'creuLv (o, . If Hio niaUri> in di^putf involvo

(|UCstions of law, this is a fact of iniportanei", but nol conclusive,

U.S allecting tlio cxurciso of tlio judicial di.-trction to .stay j)io-

coedings i;> . And the court will allow a iclVronLv, incliidinf»

the t|ucsti«n whether the contract containing the a^Mvi-nicnt to

refer has been dissolved {q:.

An agreement to refer dos not iniiiort any undertaking by a

narty. in appointing an arlutia'or, that the arbitrator will act,

nor any liability for his not acting er tor the failnn' of ilie arbi-

tration in eon.seiiUene:> / . By tiie .\riiitration .\ct. l!^M>, s. ti,

it is provided tliat if an uri)itrator refu-es to act. or incomes in-

eapabh' of acting, the party may appoint a new ari)itrator; and

if hi' refuses to appoint an arbitrator, eitiior ori:,'inally or liy way

of substitution, the other party, aft r notice given, may appoint

u sole arbitrator. Also in certain cases of the appointment failing

by disagreement of the parties or by refnsil. incapacity, or

death of tiie arbitra'or, th court i> empn\\ercd b> s. o of tho .\ct

to api)oinl; but the court has no general power of api)ointiiig in

other cases s . The staln'ory powers given to a party and to

the court to sujiply an arbitrator do not apply to mere valuations,

which do not involve any dilTermces; as in the eases of sales of

property at a valuation (t).

A submission by consent, and an order by consent for stibmis-

Mon to arbitration. iin])lie' an agre-nicnt to perform the award;

upon which an action will lie fo-- non-performance. The action

may be in the form of a claim for debt or damages, or for specilio

performance according to the kind of liability imposed by tho

award (!«\--A submission has also the same ellect in all respects

as if it had been made an order of court; and by tho Arbitration

(o) Virrcijy. Yuimg (188();. 14 i'li. D.

200. iicc rnrh v. Foiditniii (ISi'J). S

L. J. ('. V. 305 ;
'> Biiijr. N. C 14

T'inirllv. S.iinliifOH (ISSVl), (in I.. .T. t .

7(13.

(p) Jiiiiiiln/f/rr V. Uoimf< \HM<. I, R,

1 C. P. CT'.I />)' I'w/ V. Ifiiliieij IssO'.

49 I,. J. Q. B. 447: lloxnui v. .V./«ic

(1910), 7U L. J. C. 388; (191(«j 1 <'li.

''^-
. , ,

{q) rifi's V. linker fl873\ 4:i I.. .1. (-.

•212; L. R. Ui Ki). M4.
fr\ r.,nf)Ar V. Shutllriinrlh 18.')(i. 2.')

I,. J. Kx. 114.

(») Rr SimlhmiiSehon (1890), SO I,. .1.

Q. B. .l:).! ; 2."i Q. B. 1). -'il-'i : U'- llir.„»

,IH,I i:„sl,yiil'<.ni,ti,» X,tr. ISill .f.l L J.

ii. B. 2:i7 ; ISOJ, 1 Q. I!. M :
/> /-.vc

,(«-/ I.,k,sirr ISiH i.e.l r.. .1. (i. I!. 4:18;

ls'.«^ I Q. B. i:iC'.

I y.V lhiii;hi ilSH.T. .)4 L. .F. Q B.

.'i74 • I.T Q. B D. 42(>; Rf Ciniix- ll'ilu.n

(1SS7). ni; L. J O. B. ..:;o ; Ui Q. B. D. 7.

m) II mI w Onltlih ISIS) 1 Swai!9t.

4:i ; y^cM' v. //<e,r.,-/, (188.V:, 7 Dp O.

M. & (1. iOO: llheMl V. ISiiin (1806),

3.-. L. .T. C 324; I.. R. 1 Cli. 117;

I.uresH \. r;i/,M..»-'(18(iii),3.iL. J. C. 1".

3.>1 ; L. R. I C. I'. o'O.



AHKITKATION ANI> AWARD.

Avt, »cct. 12, 'an award on a nubniission may, liy leavi' of tlio <;uap. X

court or a ,jud<,'o, bo cnt'orueJ in the saniu nuinncr as a juJy;-

r.ii'nt or orJi-r to the siiint' ollect ' y . Anil by sect. l"i, in all

tx-e^ of refrrenc'i! under an or.lor of tlio court or a juilifo in any

caUi<o or niatlcr. "'tlii- ru|)ort or award of any ollicial or special

ri'forio or arbitrator on any su li releriMRi' sliall, unless sot aside

by (he court or a jiiljo, 1)" e juivalenf to tlie vi'rdict of a jury.
"

-An order by consent of the partie- to refer the action, and all

matters in dillercnce, is not an order williin the section, i)ul an

order by \irtue of the consent only; ( on-e |ueiitl\ the award can-

not be reviewed by the court a< i< the ca>c wjili a vi>rdict. and is

final a/ .

A submission, or agrecniint to rofer dilVerenre- lo arbitr.ii ion, R'-joation

is a binding contract, which cannot be rcvok'il by oni' of ilic
"'''""""«"

(lurties. without the consent of the otlu-r '; . Hut the rcfeivnco

to a particular arbitra'or under it was revocable at coni;non law

at any time before an award made {a ; and if one arbitrator

was appointed to act for both parties, cither j)artv might revoke

his authorily ;7> . The Arbitra'ion Act. I8>!(, now I'liacts

generally, sect. 1, that 'a submission, un!c-8 a eonfrary intention

is expressed therein, shall be irrevocable, except by leave of tho

court or a judge." This enactment applies to the authority of

the arbitrator when appointed: the airri'oment to refer being

irrevocable by one party only, independently of the statute (c).

The court will grant leave to revoke a reference upon Ljround.'*

which would vitiate an awa:(l made under it: as a wrongful

admission of evidence or an erroneous decision of law (il). And
the court has jurisdiction to restrain an arbitration, but will not

exercise it where tho proeei'ding^ are futile and cannot result in

any binding elTect {v]. By sect. 11 of tho Act, un arbitrat.)r or

umpire may bo removed for misconduct (/).

i^; S.C Or<J. XMI. r. -'i ;
/,', /;,,«.-

rvi/'n/ .Vli,r I'lIM'.;, T'l L. J. K.H. 171 :

(IMH, 1 K. B. 4:s.

(//) /t>irHii(jftit' fi'iujnn Co. V. U'triting

(isio), (iO L. J. Q. B. 110: fl»91) 1

Q. B. 2^i.
.- I'ine'/v. Ymiiiri flSSi.

, 14 Cli. T).

200 ; Fi.iiiwd V. ff'ii.'H^y (1880), 49 L. J.

Q. B 447.

(" Ci-ffn V. Pvle 1830), S L. J. O. !S.

C. J'. 149; 6 Biii)f. 44:i.

{/' Fnixer v. fhfiitpergfr 1883^ .")3

L. J. Q. B. 73; 12 Q B. D. ;(lii.

(c) See ptr F,^}le^, M. K.. ft* Smith

,111,1 S.h„„ (18001, .V.) L. .1. Q. B. .533;

lf> Q. B. I). .i.-.O.

(h Sir F,'i»> iiu'I H'fsl liidm JiO'^ls r.

h'irk 1,SS7
,

.-,7 L. J. Q. B. 29i ; 12
Ap. Oi. 738 : J,iiii/i V. JiHify issu'., ,58

L. .1. Q. B. 421; 23 Q. B. D. 12.

> f'irnir V. /;.,:/„, ;|8'MI;. .V) L. J, C.
.Iiifi; 4t Cli. T). 323: Jr,',„l V. r.illiei

(1891 , 111 r,. J. C. 15» : Kill' V. M„ore
(ISfMi, (14 L. J. Q. B. 1.52; (189.5) 1

Q. B. 2.53.

(f) Hi V.n,<h and /arelzki/, Bock i Co.

hMii, 7m L. .T. K. B. :)63: 'laiO)

1 K. B. 327.

.
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lAwnrAX NOTtiS.

ArliitratioiiK.

In Snoirhalt vs. Ititthi,, U S. ('. H., 741, a replevin aetion for

lojfs iille(r,.,i to have lieen wronift'ully cut liy the plaintitV was
settled hy an agreement hetween the jiarties to leave the matter
to surveyors to estaliiisii the line lictween the two lots in (lis|)iite,

the asiretiiient proviilinj,' that the lines of the land held umler
license should be surveyed and estal>lished hy surveyors named.
It was held, reversing the decision of the Supreme Court of

New Rrunswiek, that under this aRreement the surveyors were
bound to make a formal survey and could not take a line run In-

one of them at a former time as the said boundary line.

In Dominion Construction Compani) vs. Goodr it Co., 30 S. C.

R., 114, whore the contract for the construction of a railway
provided that the work was to be done to the satisfaction of the

chief en(?ineer of a railway company not a party to such a eon-

tract, who was to be the sole and final arbiter of all disputes

between the partii-s, it was held that the contractor was not
bound by such <-ondition when the party named as arbiter

I)roved to be in fact the enffincer of the other party to the con-

tract.

In MrSiimii vs. Citij of Tomnto. 24 O. H.. .il:}. it wiis mIs,,

held in a contract between the plaintiff and the city for addi-
tions and improvements to the waterworks that all diffcrencps
and so on should be referred to the determination of the super-
intendent in charprc of the work, that the fact of the referee

beinp such superintendent did not dis(|unlify him from acting as

arbitrator.

In (iood \s. Toroii/ii. Ifainilf,,)) iitid Hiiffiili, Cumpatni. •Jti O.
A. R.. 133. affirmed. 30 S. (". R.. 114. it wiis hebl thiit the rule
that a contractor i.s bound l)y a condition in his contract making
the employer's ensrineer the interpreter of the contract and the
arbiter of all disputes arising under it docs not extend to a ease
where the named eiiiriiieer. while in fact the engineer of the
employer, is described in the contract as and is supposed by the
contractor to be an engineer of a third person.

1 -700
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lu Fanv'hnr vs. Tin ri,,, of llamilto,,. -.. O A. K. ««. th.-

,.lion .i .la. .ity ..n.in.T was .nmi. .h.a ..n.. •-l--

,.,.Hne..t of work .Ion.. umUT a .-ontrM-t w.th tlu- ..t>. It «««

d that la. WHS n.>t .Uh.,u«HH..c1 in .!.. a..H..n...- of frau.! or ..ad

h fron. de..i.Hn« su.-h ..u.-stions, ami that Ins po^obl- lu"-"

.".vour of .1.0 plans an.l spo-i. cations .Irawn by lu.n was not

Miflifient to <Us<|iialify him.



Cmaitkh XI.

roi

STATUTES OF LIMITATION.

MlututfH of Liiiiitittiuii- >.iiii|>lt> nuitriicta -I'lmtrncU unilvr iieiU—

iniiiii'v <'li<irvr>'il u|>iiii IhihI — nnt itnil interi'ot nf m>iK-y ohxrKtxl

iilxiii l»uil— "It'lits i!n'»t»l by Htutiltf— jM'imlti«» 701

Fori'i^rn debts --(un'iKii liiiiitutiiiUH— limitaiiuiia cxtiDKuiahinif

rijfht TOii

Liiiiitiitiiiii" iif t'liuitiiblo risfbts mid reimdii'" - trii"'" cif pM|M'rty

— tru'<ti< tupiiy debtn— bttukruptcy Hiid udiiiiuintratioiiuf HnK'ta

— ttiri'iit* 701}

DiMibilitio 111 plalntiHI—di'ffndHiit iH.yiiuil kuhx—jutiit ib^btur

b«>yi)iid M'ttH 711

When the utiitutu bu^ius tu run—judgment debt* - bund;* und
eovenitiitH— billrt— etiutrii*'tr*)<ivinir tTu^lit—contnu-tM for wtirk—

•

iruariintveN and indemnities—wmtinuin^f brenelu'ii 712

Chuw iif aetiun unknuwn -ciiuw of ueticm fnudulvutly iiin-

ceBkil 716

ijtatute runs i^iiitinuoUBly— death <if debt4>r- death of ereditor

—

death ptndiuli />/> - cmuputatiun of time - renewal of writ .... 717

Oporatiiiuof thestatuie—optiun of pleiuliu^ -payment of barred
debt by exeeutor - inxolvent ei<tiitea— lien fi ir debt 7 1 'J

Renewal of Himple eontraet debts by unkuowledinnent or promise
— eonstruetiou of written ui^knuwledtrinent - uonditionul re-

newal-time of renewal - aetion upon renewed liability

exemption from stamp duty 721

Kenewal of simple irontraet debt by part payment—payment of

interest— trausaetious e<iuivalent to payment li't

Renewal tif s)MTialty debts—aeknowled>;ment—etfeet ou parties

in dittrrent iiiti'rests 729

Aeknowledj^mtnt by joint debtor—paynimt by joint debtor .... 730

Uenewul to or by aitents- husband and wife infant— execut^ir. . I'A'l

Thk right of action for a <lubt, or for bruacli of contract, may be ^'latuies of

barred by tho Statutes of Limitation, which prescribe a limit of '"" '""'

time within which the action must bo cummcncod, and afford an

absolute bar to an action brought beyond tho prescribed limit.

But these statutes do not affect tho rules respecting presumption

of satisfaction of debts within a period short of that fixed by

statute (a).—By the Limitation Act, UVZ^l, s. 3, 'all actions of simple oou.
traeta.

(o) C>optr y ner (ISia), 2 Sti.rV. Jessel, M. R., Siillon v. Svllon fl882),

497 ; Jlailts v. i,..,mr [lH'iS), r, L. J. 52 L. J. C. :i3o ; 22 Ch. I). .513.

C. p. 261; 2 Bing. N. C. 713; per
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OontmctK
UlxllT M-ltl

nil >>.v

Prcimmptivo
aiblactiim.

Money

opou land.
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account and upon the cuo, all actioni of debt groundod upon any

Irnding or contract without apocialty, all ttotions o( dobt for

arreordgi* of rent, -•liall bo oommoucod ami iuod witliin lix ymrt

next after the cttUM of •uoli actioni or tuit, aul n )t a ftor."-The

actions upon tho case includo actions of amumpiit, which was

the form of action ' >r bri>acli of a simple contract, express or

implied, oth.T than a nmro debt ^b). Tlio statute ols. contained

an exception of merchants' accounts but this exception was

abolished by elTect of the Mercuntile Law Amendment Act. 1851),

a. y. The uttions of debt for rent apply ""Iv to rent reserved on a

demiso without deed (c). Tho section applies to oil -"-i.ns of

debt by simple contract, notwithstanding tlio debt is also sjcured

by a -hurge upon lunl(rf).

Hy the Civil Procedure Act, ISl^l. s. •l, s) fur as it is mut.rml

to state it, "all acti.nn of debt for runt upon an in h-ntun- of

demise, all actions of .oveiuiiit or debt upon auy boaJ or other

specialty, and also al actions of .lebt upon any award wh re tho

Bubiiiission is not by s;.e.ialty, shall be commenced and Hued

within tile time and liiiiitatiou hereinafter expnased and not

after; that is to say, the said action-t of debt for rent upon an

indenture of demise, or covenant, or debt upon any bond or other

specialty, within twenty year- utter tlio cais> of feicli actions or

suits, but not after; anJ th.- said other action:* within sx years

after the cause of such actioni" or suits, but n )t after; provided

that notliing herein cnntaiiiel shall extend to any acti .n given

by any statute where tlio time for l.rini^ing sucli action is or sliall

bo bv anv statute specially limited.' At common law bonds

and spe<ia!tv debts were pies.ime 1 to have be-n satis i.-d after tho

lapse of twentv years without any i.ayment of intenst or other

acknowledgment of tho debt. The above eiiaetnrnl s ib^.tut mI a

peremi.tory bar of twenty years, subject to tho
i
-ovtsion as to

ackuowhH^nncnt -ntained in s.^ct. '» of the statute (f).

By the Real Pioperlv Limitation Act, 1874, ss. 8, !»,
" no action

or suit or other proceedini,' sliall bo brou-ht to recover any sum of

money secured by any mortgage, .judgiiieut, or lion, or otherwise

(* (l,a,„ir>'r V. Vtlell >\(.m. J Wm*.
Siuiict. ;iyi; /(w/.y v. >«'-//.«'« i is.'"),

't B ii \U\ -SS; Hiil.n- \. ' ""iH'if '<r
<

'(lutni). T'J 1- J. K. II. ;ii:t; (I'Ji") l

(, 'fivrmfln V. Slacf'i Hi-'O), llutt.

inu; I.nijh V. ThorHtun (IblS), I B &

Aid. «-'.>

.

, ,
(,/) ll„r»,iy. C,7.fl'..H (isnpl, lis L. ,T.

Q. n. Ml: (I^lii 1 U- !'•>*'''

,> rnin«<>itli. I- *'.. .\!''itrit\.M;rlf9

.'!>,-.,V. v-.I, .1 l\ I: .'! IX'O. M. *><»

(•,'5 .le-wl. M. R . S'.f:n v. S„ti:»

(l»S.i), .Vi L. J. C. Xil ; ii Oh. D. h\h.
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chorgod upon or payable out of anj land (/) or ront, at law or in I'lur. XI.

c<|uit> . or ttuy lijfucy, but within twiilvo yiu« noxt uftor a prui'ut

ri^lil toritcivi'tlio sariio oliuli Imvo uiciuliI losumu person cupublo

of giving a 'UicLmgi- fur or rulcusu of tlio aaiiiu \ij); unleu in tin-

niiuiitiinr Ronii' purt of tl»o princijml inonoy, or soiiio intorcal

tlurcon. shull iiuvn been piii I, or soino ui-kmiwluilgnicnt of tho

right thi'ri'to»liull hiivf liocn given in writing » gncil by the p ri m
by wliou' t!ii> sunic bIiuI! be piiyuhh' (h), or hii agent, to the pemon
cntitUd thereto or his ui;nnt; nn 1 in miuli eusj no NUeh ueti >n or

uit or procueiiing slmll bo brought but within twelve yaar* after

BiK'h piivnient or iieknowhdgnunt, or the hist of aueli piiynients or

aeknowleilgnnnti, if more timn one, wiis givi'ii." A lieht i>n bonil i 'onutruetloa

or eovenunt binding the lnii«, though reioseruble u;:i.iii«l h ir .mil
"' *"''

devixie to the extent of the real asf* ts of the i>bli<,'oi, is not

"ehurgeil upon or payabh' out of Ian I," within this s.'elioii /).

Hut the » 'it ion u|i|ilies 1 1 a persunal iieiioti ugtinit a inortgigor

upon hii* ovenaiit to pay the ninrtgagu debt, us well u» to tho
action to enforce tho mortgage against tho land A); also to an
action upon a collateral bond given by tho mortgagor at the same
time ui;h the moit<:ai;i' to seeuro the niort,Mg' debt (/ ; also, it

seems, to an aetion upon the e)ve"int of a siirely contained in

tho mortgug,! deed to pay tlio n... ,,\g- d. ht i w); but n it to an
action on a boa I ijiven by a surety onditioned for payment by
the mortgagor (»o. It applies to an action on u judgment (o .

A personal covenant to pay a rent-charge cinnot bo enforced
vhere tlie remcly against the land is barreil /;).

li\ the Hial I*roj)erty Liiiiita'ion Act, IS i:i,s. -12, '' no arrears if.ntnr

of rent or of inti rest in respect of unv sum of niotiev charsed upon '"'"'-' »'

or payment out ot any hind or rent, or in resjiect of any h';.Mcv,or ii.irL-.tt

any damages in respect of si.h arrears of rent or interest, shall Ix-
"''"" '*"**•

recovered by any distre--s, action or suit, but within six vears next

( f) Itr Shirk ,, ;190.V, 7.') L. J. C. .-js
;

(1U06) I (Jh. tl7.

(y; //..•• «,!/ I.„r. III. v. Mniinrel, /,',,.

.SV. (ISS ), '-.M H. II I». I : -yi I. J.

Q. n. Mm . A'- A' .//./..</ (ISO.)). Uj ],. J.
U. iX: is ;>, .> ( h. sjii.

{h\ ll ,ir/.l,irr V. //'l.A/ri«./'(.H I'lll.l

"I L .1 C. I.2T: iiwi.'i 2 rh. ,:! i
; av

l.'ir-; ll'.IOli , ;« L J. C. ain; (11), IP
ICh. .il'.

(i, l!M,i,; V. ,4/.,i-fr, IS.-.Ti. .'« r,. .1.

C 43-1; I Df (i. Jt ,1. 1 : AV r/„„ii
(f.'ij.j;, 74 L. J. IS. Hi, ,;s>OJ] 1 fh.
2.!S.

(l-; Slfl„ll V. S;!t,m
, 1>S.'), .',' L .1 C

ail: .'2 rii. I). -iM. S..<. AV r„r„rr
ilS'J.M, l.i w. r

/, ha.ii.ilr s . ,t :i88:ii, :,i L. J.
:'i: il ell. I). .•>7u.

/") fiittmi. ' Uf h'rith,, ISSU),
•vj L j.c, ui ji. I). Il",;

i« lir /'../,•., !iss.> , ;in Ch. n. ifii.

" llrhhl.lli iiiiie V. I'lrrrr, IS'l) 1

Q K l-'l ; y.y V. J:l,itxtn»' 1N!I_>), fi2

L. ! 'i II. IJS; (ISati 1 (i B IM).
/.! !"• V. C'umvl n. il'HIll so I,. .1.

K. H. ,.-•
; lUlU; 2K. a. 370.'
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aftt'i- th.- •ini.- r.*i». tivolv .hall h.vi. bctou,.. due. or ne«t after an

.oknowl.Hlgn..nt of th- win.' in writing '; .ubj.-.t to a proyuo

tliat, "w'..-r.« any prior mortgag..o or ..thor incm.il.ran«.r tl-H

httv. lH.n in ,.o«..«ion of uny land, or in the reco.pt of the pro It.

thereof, within one year next before an action ' the jM-rwu entitle.!

Biay recover the arrears of interest during the whole tim- of .ueh

po«t«i«.n. Thi. .eetion applie. to the recovery of arr.ar. of ren

or inten^t by distr.«. action or tuit against the land only; and if

the payn.ent of the rent «r interest is al«J secured by bond or

covenant or other specialty, the li».ilati..n of an act.on upon such

«.curit, is twenty year, under sect. :» of the (Jiv.l I'roewlure Act

I8;i:» («) And the statutory lin.ilution of the reuiedios against

,he land i« not ren.ove.l or extcnd.nl by rcum.n of the longer l.nuta-

tion of the covenant or special security /). Where the ,„ortgug.v

lake. pr(H.eo<linRH to entoreo his se.urity. ho la only entitled to six

years arr.urs of inter.>«t. but in a relen.ption ael.on he n.uy

recover all arrears of interest although they e.xee>d six years h).

A mortgagee exercisin;: a power of sale is not within the slatut^..

and inu) retain ...ore than six years' interest out ol the proc.^d.

of the sale il). The lien of a vendor for uni-uid pureha«o-i.ioney

is not within the seetLui. and ull arrears ot i.iten-.t payable under

ho contract of «ale ur. reeovciahlc (>. The «u..on did not apply

whore the money charged upon land and interest wcr. secun-d by

an express trust (x); but this right i. now tukeu away by sect. K

of the H al Piopeitv Lin.itutiou Act, 1874. Set. i ot he 1
eu

Propertv Limitation Act, IH:W. do. s not uppiv t.. the lul.Te.t of

money charged upon peisonal estate, though iiiveste l upon mort-

ifuge of land (»/)•
, , , ^ ,

•

Actions for debts cri'aled by statute, as before stated, are m

general ranked as actions of .lebt upon specialty within sect d of

the Civil Procedure Act, 1833, and are subject to the limitation

of twenty years {:). Debts founded on foreign statutes, as a debt

(„, r.iil'l V. /•.ifry(lH:t8). i I-.-' ' •
•

«.18- -i Binif. N. C (•.:«: .»««-.-"'/ v.

y-A,//,. IN.,4), n U J. r.x.Ol; 10 Ex.

59. S.f tf"''. 1>. Tn-2.

(,1 Umiifrx. Si^kM, IK.W , 111 L..!.

C. 117: 1 Mao Jk « HI"-
, ,

M l,iv„h ». r„;,p,.» IS'."!' .
fiH I- •'•

C :t:i7- !ltt9!>l • '"'• "'-"
^ "' "'"''

m->\. 72 1.. .1. C. 7S: (laot) 1 «"h :e<v

a. tMniHwh V. "•«..;//. IS'ir. . .;., I.. .V

C 2;14- L. R. 1 E<1 -IIS: R'M'«'l>fil'l

(18Se), ii6 L. J (.'. M9; 34 CI.. D. Til.

(/ f„l V. /'0/.H"H ilS.l' . 11 I'. •' I-

4.); > IV IJ. M. & «J. W2 ;
Kii>:ll<l V.

//",„,,-riH.-,Hi, '2: L. J.C. .Vi"; 1 DoQ.

*: .1. 421 , , r,

l„. Smith V. Il>n 187S . 47 Ti. .1. C.

-ss iCh D. I4:i: Milt^rnhv. Ilmun

lN»i». BO L. J. <". 4:): *> Ch r^. •-•-?•

fj*... rA.,r.v.v. (»•..'".» (1S9S,. cs L .1.

V. 1 : (IS'.'U) I Ch. Vf>.

,: r„rt nml lU'idon «y. T. «o«rf'
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for cnllit in II oiiiii|iuii\ cwiiHtituti'il \,y « fori'iun •tutlull', iTi-llU' < H«r 11.

(titiiiil. .oiilni.t .li'l.i. iin.l mi «,.(,.,„ lUi.n.for inimt In- l.n-iijflit

within »i\ U'nrf ,ii). .\ unuorv ilaiiii i^i\. n In u I... mI miliuiitv
for (ontriliiiiiori out of tlio louniv I'lin.l in tl„. khI.j,.! ..f iiii .utioi.
ontlitcu!., mill iK.t 11 (l.'l)i l.yntiitul.'.un.l tlm limit i»»ix U'itn'b).

l\y til. ntuliilc ;il liii/. ... :., H. .. ,tll iirtiorii for miv foil, iluiv ih^.fnr
iijtoii uiiv iM'rml Mtuliiti- xlmll Imj coiiiin.nail witliiii on.- Mur n.-xl r """'*•

iifl.T till, oliiii... (K.iiiiiiilUil. Tlii» *tii»iit4.» u|>|iiii'N t.) actions bv
inform.ru f..r th.^ b.^n.-lil of thotnwIv.'H uloii... ua w. II im to ii.iionH
by inforniors 7i/« ln,n, th.' b..n..|it wli.'r....f is limit<'<l lo ih.. Kini{
and to III.' inform.-r in. ActionJi for pcmiltifs, .InnmuiH. or Niinm
of m.incv mwn (.> tlic purly giii'V.Ml by any mIiiIiiIc iiiii<.t be .oin-
nnnt;.>d within two y.-ars nft.T tlio cuu*- of Rinh u.iioiM umbr
m'.t. ;» of th.. Civil I'ro<..Hlur.. A.t. \MH ,1). An u.tion ..f .Jobi

loi a (N'niilly .III.' iiiiil.r ,i l,v.|,nv of i. . .>tii|>iiii> iival..<| l.v .biirl.r

wu.* hihl to bi- itn arti.in upon u liontrmt without s|i..iiiltv. within
itoct. ;j of th- liiniitution A.t. I«i>.1. *. .t. bcMMiw,. loiinih»| upon
tho (:on».'nt to bcrom." ii inoinbi'r i «'i.

fori
Sfututi's of limitation iir.' nmttcr of pro...iluro onh

,

118 (li.>itinil from hx rnulrmlns. Kn^MisU »l«tut '.s
•

apply to actions bioiiKht in tin- courts of this .'oim

tho (J.'bt or cuiisc- of iiilion was conliuili.l or aio.s.) i

lountry. Thn-* un action upon a Sfotoli iioritubl.. (>,, , ,: '

it wus ullojifi'tl might W put in suit by th.. luw ..f .S.-oihin .'

..

forty y.ars, was \ul\ liarr.'.l \,\ the limilatiMn of six years ()

.

anil a foii.ij,'ii,.r suing oil a proniissory not.' was allow ..i| to art up
his iibscncc ipi'vonil tit.' seas lu a tiuvcrs.. to a pl.M of tli. (.imita-
tion Alt. l<.-,';i //,'. On th.. otlirr haii.i. an artmn max !,. hnm-ht i ,„...;:,„ i,mi

.n;.'iaiii| tor a 8im[il.' contrait .Ichl within si\ x.ars. allliough '"'"""

by the law of th.' country in wliii'li it is innirrrj a shoiicr luniiii-
tion prevails: as an a.'tion upon a promis.sory note maih. in

l».M;, 22 I,. .T. r. 1". I'.s: l-i (J. H.
H2«; Si,.,.h,nl\. Ifi'tt i is:,:, ,y,t. J.
Ki. I.; II Kx. .").: A'. i:„ii„„li M,, ,/,

''.'/• ;i'*'.i7). (Hi Iw. J. i;. .•,.!!
; 'isy; :'

<1i.74.

(•/) ll'rl'.i,,,! 11,1. V. Ill„l.,- IS.il I. :in

l..i. Kj 1..4; Ii H. \- N. 4111.

[bj Sulu>,tt {f'ttfp,) V. L'lnni^fnrt' r...

I'oiiunt ilsy.i , .VJ 1,. J. n, II. ,',7ij; 2j
Q B. I). :)S4.

(fj V'V'iv. /;,,(Mlsh(j;, :i.) L.J. Kx.
10.5; L. H. 1 Kx. 1.V2.

<i/, s...' /;,/„„„.„ V. '"/,,,, (issi,, :,,i

I. .1. W. H. i.|
: 7 i). It. I) „j,-,

., r.,';r,:. l:,., y,,/.,..- ,;, y f,, ,1.
,

ls-ii;.2.t L. J.y. It. 4H. uni. K. ;,,.-,,

(/, //. r^»/l /,,/„/, f„. V. /Irnminntnl
nsw:. uL. .t. o. s. K. n. L'lii- 1(1 II

4: l\ 9 :!.

't/ /,',/;.«./ V. /tm/./..i- .|H.-,:t
, .'J L J

C R 217; i:i C. D. HI:).
'

.s.o u.,w
Mrriiiiitil,. (,iiw .Aimtidimiit A.-t IH.V.
B. 10.

Z Z
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r*Bl IV.

L»p»' >. ti'>i--

extit ,ui«';-

ing f: '• ri<lit

Kiancc (/tV. ov for ii il.'bt iiifurr.-.l in Iiulia (/; ; in botli wliicli rases

I ho period of limitation is thioo years. .. I)"nil ox.'(ait(>d tind.-r

sial in India, which is thor.' treated as a simple eontracl .li>ht with

a limitation ot three years, is not barred in this country hy loss

ti.;-n twenty years {k). A foreign Judgment raises a simi.lc c^)n-

tia.1 <UA< in this country for which the limit of action is six

ycarr; (T A statute of limitation may be so framed as to extin-

gMisU t!i ' right and not merely to bar the remedy by action; ns is

.y,..vsi';% enacted respecting the title to land and real estate by

the Ki-ui Property Limitation Act. 1H33. s. :i4 ni). And " where

th.' statut(« of limitation of a particular country not only extin-

guish the right of action, but the claim or title itself, «/)«') farto,

and declare it a nullity after the lapse of tho prescribed period,

in such case the statute may be sol up in any otlu«r country to

which the parties r.-move; ' provided "that the parties ani resi-

dent within the jurisdiction during all that period, so that it has

actually operated upon the case" (n). The statutes of limitation

which oi)erate upon the title to land have no ai)|>li'':i<ion h'.yimd

the country in which the land is situated U>).

Limitations
of c<iuitable

riglitH au>l

romcdiri*.

The Cloui-ts of Chancery in dealing with legal rights followed

th(^ law. including tho statutes of limitation, which in terms

appli.Ml only to common law actions; in dealing with e<iuitable

claims corresi)onding to legal rights, as claims for money obtained

by fraud or mistake, they adopted the corresponding statutory

limitations; in dealing with rights .and remedies of purely e.|uit-

able jurisdiction, as trusts, sperilic performance, and injunctions,

where no statute of limitation wa-s applicable, they exercised an

original jurisdiction over delay or neglect in suing, upon equit-

able principles (p). Under the .Judicature Acts the statub^s of

limitation apply directly to actions in all Divisions of the High

h< lliiher V. SIdnci- ilSS:)!. i Bin;.'.

N. C. '202.
^ , ^

(i) Finch V. fiiieh (1876), 4.> L. .1. C.

810.

ik) Alliance III.: v. (.'are;/ (1880), I'.l

L. J. C. P 781 ; a C. V. D. A>'J.

{!) Vuplcixw Ik Jloicn (17n.'>), 2 Vern.

.'540.

Im) !)< Dcauviiir v. Ourn (18')0), 19

I, .1. Ex. 177: !> V.x. KiO; Dimhiin v.

vliirhyn (1878), 48 L. .1. C, 304 ; 4 Ap.

Oh. .'il ; Trmtot'. Hxeeulorx' iind .Iffeiici/

Co. V. slinit (1.SS8), Tis L. .1. P. C. 4 :
l;i

Aj). Ca. 7i)3.

(>i, Soo IMier v. Nlriiicr (ISSi), 2

Binif. N. 0. 211 : r/iilli/j'V. f:</>c (1870),

40 1,. J. Q. B. 48; L. R. « Q. »• 1.

(„' I'llt V. Dam (1876), 45 L. .T. C.

796- ;iCh. I). 2'.».'>.

;;/| WoKtbury, L. C, h'liox v. Gi/e

1872 , 42 L. J. C. 2:i4 ; L. R. 5 H. L.

674 ; Chartii- v. Walsu,, ilSUS), (18 L. J.

C 1- (18119 1 Ch. KS; iMniUm and

Midlanit llatik v. Mtlchell (1899;, 68 L. .T.

C. .')68; •IS'.iy; 2 Ch. 161.
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^'ouit according to tlieii terms and eubjoct to the same equitable Um»i'. XI.
<!onsidcratione(g). Then- is uo equitable jurisdiction to give

—
relief whuro rights have been barred by the lapse of the statutory
limitation of time; oxcupt in eases of mistake and fraud,/;;
or to refuse relief in the case of a right not barred, merely on the
ground of lapse of time short of t!;'- statutory limitation («;.
But in the exercise of an 0()uitable jurisilietion to whicii no statu-
tory limilation applies, the court n^quires that there shall h' jio

unreasonable delay on the part of a claimant; having regard to
the nature and cireumstanees of (he claim, and the particular
conso<|uonef8 of the delay (/;.

Hy th(> .Judicature Act. 18?;}. s. •,:, 2 , 'no claim of a rrstin Triwu of

<inr //7ts/ against his trusle,- for any property held on an expn.»s P'^'I^'^y-

trust, or in respo(^t of any breach of such trust, shall bo held to
be barred by an statute of limitations.' an enactment deelarntory
of the law vw This enactment applies to trusts of real and of
peisonal (>statc, and to trusts arising fr„,„ the deposit or receipt
of money or goods; it is ro-stricti'd to express trusts, but tliew
are only requinxl to bo expr.;Hst-d in writing in the case of hind
where th.' .Statute of Frauds so provides x . But bv the joint
elVect of s.'cts. H and 10 of the Real Pioperty Limitation Act,
1874, proceetlings to neover 'any sum of money or lejacv
<harged upon or payable out of any land oi- rent, at law oy in
e(|nily. and s.vurrd by an ex|)ress trust, or to recover any arrears
of lent or of interest in resjject of any sum of money or legacf\-

char<,'ed or payable or so seeureil, or any damag<>s in respect

•111.

Micli arrears, ' must be comniciH'ed within twelve years from
accilier of the riufht l/ . liy tile Tnisl.-e Act. I8SS. s. N

>§

(V Jl'Hsel, M. 1! . /,'. (i,;,li,s ISM
"iiJ I,. .1. ('. SIN: iscli. |>. :,:,\.

,r llfuuUh-,,,1. V. SiiHili ;is;ii; , t\ I, .1

Kx. Vai. ;fl ; 1 \. is. C. Kx. .^S ; .I/,,,,,-,'

V. KHijiht (isiMi, (10 L. .1. r. 271 ; (IS'.Pl)

ICh. 647: ini/,s V. /[,„re (t:,„-/ I,son
Hi I.. .1. V. G!)(); {ISMi > fh. -.I.i;

llfljnniniii v. Ililj, „iiiiii, (lS!i:>
, lil I^

j'

C. (i41: (ISM) 2 I'll. 47J. An.l wr
lltnnii V. Hniid (IS!1.)'. Gl L. ,T C (i.i >

(18!».i A. C. 41)5.

.«) Fulliimfl V. Fnlhi-iwl ilS"S' 4;
L. .J. C. 4;VJ; 9 (^li. I). 171; ; /,,. //„<,,.

:lSf*.i), r,\ L. J. V. .ill ; 21ICI1. I). J.tO
l{< Miidtltrn- {l»s:i), .'J2 L. J. V. 7.'l:i )7
Ch. D. f,-n.

(t) Bright V. l.,,i,rl,.,i (18(11 , ;ii) L. J.
C. 3HS

; 2 n,. (}. K. k J. (10(1 ; rrgiie v.
\',iitk Iiisl. Tnim. I897 ,(>7 L. J. L'. 17

Isi.S 1 (.'1,. is:i: r/„„/,, v. ;/„/
Is:is.(iS L. .I.e. I ; ,is'>!» 1 (!,. 17,-,.

'• .s,v i:,;t//,/„„i/. V. i;,„„i,i„t isos).
>' h. J. <. .1:1,

: 1,. U. •') En, r,i:,.

(.r) Mtlmp. Ilk. v. Ih\)u,i (ISSO;, 5
Kx. 1>. ;Jlit: llilmier v. Ilnriil,:. (is'si),
.^(1 L. .1, C. riM

: ISCh. n.'i.Vl: *,«rv!
Asl,w,U, ;i8'j:il 2 ii. B. :(90 : Frinid vIWy (isy7). (1(1 L. J. C. 737: fI8»7)
li Oil. 421 :

.\'. .liwrimi Land * Tmihri
'W. V. n;,lkw^ (1W4), 73 L. J. C. 6"6
l'J04 2 Cli. 233. " '

('/ .Spr //-,,//,« V. (:„if» {1SS4J, 53
L. J. C. 1(147 ; 27 Ch. 1). 231 ; It, llheh-
A.rrf ISS4 , .^4 L. J. C. 21.1; 27 Ch. D
117(1

; AV l!„i,r (ISSII), ;-,s L. J. C. 703 ;

/( ilh.im.i V. Il'i/lmiw (1899), 69 I., J C
77: (1900) I Ch. lUi.

I i

/ /.
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it is enacted to tho effect that in any action against a trustws

except where the claim ia founded on fraud, or is to recover trust

property or the proceeds thereof in his hands, the trustee slmll

have the binetit of any statute of limitation as '• if the trusU'e had

not been a trustee"; and if the action is brought to njcovvr

money or other property, the trustee shall W' entitled to plead

the lapse of time as a bar to such action, " as if the claim had

been against him in an action of debt for money had and

received " (z).

A conveyance of land, and, it is to be presumed, a devise of

land upon express trust for tho payment of debts is within sect. 10

of the Heal Property Limitation Act, 1874 («). And the trust

does not allect the remedies f'<r the debts, by i)ersonal action, or

against the personal estate, or by petition or proof in bank-

ruptcy (6). A charge of debts upon land also keeps tlie del)t8

alive for the purpose of tiie charge so long as the chargi; subsists;

but the recovery of any money rliarged on land is limited to

twelve years by the enactment above cited (c). A trust for pay-

n-ent of debts, or a charge of debts, presumptively docs not in-

clude debts already barred by the 8tatut»js; l)ut it may include

them if clearly referred to with tliat intention ((f'. And tho

court in general will not allow barred debts to be paid out of a

fund in court (e). A trust, charge, or direction by will for tho

payment of debts has no effect as regards personal estate (in-

cluding loasehoUr, b(>cause it merely expresses the same liability

which the law imposes primaiily upon jiersoiial estate: and the

executor may ph'ud llie staluie^ of limitation in bar of debts of

the testator (/).—An assignment of property to trustws upon

trust for payment of debts pn'sumi)tively invests them with an

authoiitv only, which is revocable by the owner of the property;

unless ti>e en^ditors are made parties to the trust, or unless it is

izj Sfu It' Sum-ntt (WMi, 03 L. J. C. <i. H.

41 • (18'J4) 1 Ch. 2:il ; Ite l.uni- Alh.l- .Ml I

m,»t r„. J8.(!., 63 L. J. C. -.".tl ; (1S:I4)

1 Oil. (ill) : Thuriir v. Uniid ilN!l')j, fil /)»•/,'

L J C. tlSi; (ISS).Vi A C. 495; Re 37 : 1

/)ar,'« (isys), 07 L. J. ('. 507 ;
.•.">) (1889

2 Ch. 142. ('0

(a) ini'iainH v. WilhamH (1899), 09 27-i

:

L J. C. 77; (1900) I Ch. 152. S.-c Re & C
Ktephem (1889), 59 L. J. C. 109 ; 43 L. J.

Ch. D. 39. (')

(A) liouturtiht T. Bontwright (1873), (J)

43 li. J. C. li, L. R. 17 Eq. 71 ; i'x ;' 3S

Smith '188.5), 54 L. J. Q. Li. 422 : 14 76 ; (

I). 394. See Kr Slrpkriia (1889),

('. 109; 43 Ch. 1). 39.

,1 rr,,p. Lhu. Act, 1874, o. 10.

,..,1 V. Ihi.-.hlr ;18ii2), 32 L. .1. C.

Do U. .1. & M. 52; Re Sli-p/ien-i

, -W L. J. C. 109; 43 Ch. I). :i9.

JinrU V. Joiiex (1813), 2 V. k B.

Il'illaiiimii V. Xfii/hr 1838), 3 Y.

208; I'liilip^ V. J-liilipi (1844), Ul

C 44'); 3 Iliire. 281.

Re n.irris (1880), 49 L. J. C. 327.

I
Sro't V. Jo>m (1838), 4 CI. & V.

fStii AV n-iH^r .;I892>,. 62 h. J. C.

1892) 2 Ch. 491.
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cniiimuiiicatcd to them and thoy accept it; it then becomes a

binding trust which the creditors may enforce, and which is not

afVwted by my statute of limitation; but such trust does not

include debts previously barred (gr;.—Upon the same principle

estates in bankruptcy arc held upon a trust for distriljution

amongst the eredi.ors, which is not alliuted by any statutes of
limitation; and a creilitor who is not barred i)efore the adjudica-

tion may prove his di'bt at any time after {h . But debts barred

at the time of adjudication are not admissible to proof, even by

consent of the trustee (i. So judsjuient in an administration

action prevents the running of statutes of limitation ajrainst

cnxlitors who a.v not thi-n barred, and thoy may come in and
prove at any time {k}. And an order for winding up a company
charges the as.sots with the payment of all liabilities 8ub>isting at

the date of the order; and they ait; not afterwards iillectod by any
statutes of limitation. "The Li^gislature intended to follow the

analogy of other cases wiiere the assets of a debtor are to be

divided amongst his creditors, whether in bankruptcy or insol-

venc}', or under a trust for creditors, or under a decree of the

Court of Chancery in an administration suit. In these cases the

rule is that everybody who had u. subsisting cla'm at the time is

entitled to participate in the assets, and that the statute of
limitations does not run against this claim; but as long as assets

remain unadministered he is at liberty to come in and prove his

cl.iim, not disturbing any former dividend ' (f .

The claim to an account against an agent who stands in a
fiduciary relation to his |)rincipal rests upon I he same prineij)le

as the claim of a cvsliii ijiic trntt against lis trustee: as in the

case of an agent intrusted to sell property and to invest or hold
the proceeds (w); a director of a company who misapplies the

money of the com[)any '«
; an a<rent and receiver of nmts of

an estate I'o'; a receiver under an order of court in relation to

Chap. XI.

DebtH
provable in

baokruptajr.

Agents.

,./; f/i,h/,.. \. //,!/,/,< (isu
, i;i L. ,1. / Mellisli I,. .1.. H, li,„rn,l n„tl,„y

C. 1|/J: .! Harp, JHl. Sw «p,rc, p. I'.ofi, ,9^,,7 .',,. IS7:; , 41 ],, J. ('. 7:i-.> ^ L. R.
1- (",. 7 Ch. (UD.

,/.) Ej /-. 1,1,1, ,1.1, , /;/,. lS7s;, 4S :«/, ll„,il,/. v.f;,iniH !S7II ;i'l r .T

I,. .1. V. s»
: 1() Cli. 1). 778 I /.> /.. 11,1. 0. ;JC,9 : L. K. .") CIi. L>:i:t ; X '-lui^rinm

<,f Tr,„l, lS!l,-i-, (Vi L. J. Q. n. \ni\: l.aii'l („.\. ;/V.U-,;,.v 1 19(14', 7:i L .1

is'.ii; I y. B. (11). f,2(l: l'.iii4 -J Ch. 2:i:i.

.) /,'- H,dir WMy , n'^ I,. ,T. ('. liCil ; (ii\ /'/,/.,,//',,•>'»,( 1HS2\ .i' L .T C
44 Ch. I). -iW. 217 : 21 Cli. D. hV.t : II. Sh,n-p,- \\m\),

k) .l„,/i/t V. II,i,IiImi ;I8l(i). 1 Madd. (il L. .T. ('. 1113; (1S1I2) 1 Ch. l.-)4.

^i:i; I,; (./,.;j/..
;
In.sI;, .'.(i I, .T. f. S17. ..; J.y,il v. AV//«,7/-y (Hi,!,,, .^y L. J.

IS Hi. 1) -Wl. r. 268 ; 14 Ap. Cu. 437.
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P*iT IV. the beuoKciaries entitled to tLo luouoy roooivod (,p;.^
Wliviie the'

accounting party is entitled to pltwl sect. » of tlie Trustee Act,

1888, the order should not carry the period over which the account

should extend beyond six ycare from the coinuF loement of the

action ^g;. The claini against an agent to recover profits wrong-

fully or fraudulently made by Jiim in the execution of his agency,

as b) taking bribes or commission, being money received for

his own use and not for his principal, is barro<l by the statute,

the time beginning to run from the discovery of the wrong or

Banker. fraud (f;. A banker employd by a customer in the oi-dinurV

business of banking, tliat is, to receive money by way of loan to

be disposed of as he pleases, u'lder the obligation of cashing

cheques of the customer in vdpayment, is not considered as

standing in a lidut iary relation to the customer, and liis liability

of repayment ctase:- at the end of six yi'ars [S;, ealeuluted from

the last" demand by cheque (<). Hut a banker intrusted with

property for safe custody is in a tiilueiary position whioli is not

affected b\ statutes of limitation .« . .Vnd a banker may l)e

affected with notice tliat a deposit of a customer is trust money,

BO as to be chargeable with a breach of trust in misapplying it;

as where the deposit is made upon a siiecilicd separat/> account [x)

.

Solicitor.
- '^ solicitor retained 'y a cli.nt for proft.icnal services, who

receives money in the ordinary coura' of business, is not a lidu-

PaH.ier. ciatv agent ;y). Partners are in the pasition of liduciar\ iigents

in the conduct of the paitiiership business, so Ion-; lus the i-elation

of partners continues {z). But the claini to an account of pait-

nershij) business after the termination of tlio partnership, against

a partner who continues the business, is witliin the statute, and

is barred \>y the lapse of six years from the time tlu- partnership

(pi Heci/ra,,! v. r«rf (ISSl), oO L. .1.

C. fl7-i ; is Ch. D. 200.

la) lloii \. tt'inUiiiiH (I.nril ( 1891',),
6,")

L. J. C. 832: (1806) 2 t'h. 020: fr

navies 1 1898 , 67 L. .T. <'. SOT ; (1S98; 2

Ch. 142.

(r) ilrlnii. in. V. Ilio'iu (1880.. .'>

Ex. D. 319.

{») Fotfy V. mil (1848,, 2 II. I,. V. 2S.

Set- Ri tuU (189a , f)2 L. .). C. 91.5:

(1891!; :! Ch. l.')4.

if, Putt V. Vlnin (1847). 1« L. .1. Kx.

210; 16 M. iSW. 321.

(m) Hntherloy, L. C, Biinliek v. Giir-

riek (1870 , 39 ^. 3. C. 369 ; L. R. .I

Cli. 240.

(y) A> p. Kingston (1871), 10 L. ,1.

Bk. 91 : L. R. Ch. 632: Bailri/ v.

Fouh (187i;, 41 L. J. Q. B. 83 ; L. R.

7 Q. B. 34 ; folemau v. llml.« i,- Oxvn Ilk.

(1897), i!fi 1.. .T. C. .)fi4: :1S97)2 Ch.

243.

(V; Cruiiforil V. Cruir/oid (1868). 16

W. R. 41 i; ll'iitsMt V. H'oodiiimi (187 "i),

L. R. 20 Eq. 721 : Duuhii v. H^niuit

(1888). .57 L. J. C 86.'): 39 Ch. D. 17s.

See Son.r v. Aifiuell. M893) 2 Q. P. 3:ili

(.-) Sec niilr. p. 379.

imvr
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ouukfd [u/, and u debt adiiiiltuil to bu duf upon iia uecoiiiit stiilrd (Jkap. XI.

attiie teriiiiiiatioii of a |>ui'tiii'it4lii|i itiadeb: witliin tbi- sliilnh' (/«

by ihu joint ull't-ct ol' tlit^ Liiiiitaliou Ait, Mi'i'J. ibr <'i,il

Procedure Act, 18>i3, and the Murcantile Ijaw Aiaradnn'iit Aii,

I8-J(i, s. 10, tlic statutory limitation doow nut run wliilc tbi; plain-

till in 01 shall bo ' witliiu the agf of Iwonty-onc vears, fcmr

cover*, or non compos mentis,' and the porsoiiH so under disabilit \

are "at liberty to bring the sanic aution;*, ho a:* tlicy take tli<'

same within sui^h timns aa arc bet'ori' limited, after their coming

to or being of full age, diwiovcrt, of saiio memory, a.-- other persons

having no such impediments should have done' c . If u pcr^()ll

who might plead the Limitation Act, Hii'i. i- ' beyond the ^eu>,
'

the |)('i-son eutitliKl to sue him max. h\ force of the statute

4 Auiie. c. If), s. I!>, post|)oiie taking proeeetliiigs uutil at'ler his

return from beyond tiic seas, provided he conitnences the same

within the statutory period after the d(!fendant's return from

beyond the sea-s {d}. The 4th section of the (^vil Procedure Act,

18'"i;}, contains a similar provision with res])i'ct to actions on

specialtie- accruing against persons l)cyond the •-I'a^. And as

to the meaning: of the expression "' Ix'yond the si'iis
'

u.sed in

the above statut's. it is enacted " that no p:irt of the I nited King-

dom of (irea! liritaiii and Ireland, nor tic Isl.inds of M;in.

(ineriisey. .lersex. Alderncx. and .Sark. nor an \ island^ adjiicent

to any of them, being jiarl of tln' (toiMinion> nf Iii> Mn ie>t \ . sh;di

be (''enied to be Ix-yond the seas ' c . The >talnti' applies to

the iiewul of a debt li\ an acknow ledgmcni or piotnise mude

by the debtor when l)eyond the sea»: against which the >tatute

doe> not iiegiii to run until his return (/.

I'ndei the above siatules. in the case of joint ilebtors. if one of

joint debtors was i)eyond the seas at the time of the aceru.sl of

the cans, of action, the limitation did not begin to run tuitil his

return, though the other> remained within tiic jurisdiction (7].

Djiubilitiun

I if plaintiff

( it(«pted bjr

rhi' Btatiiteii.

i>et'endiuit

lieyond the
seas.

.Iiiint debtor
tiej'ond the
was.

(I K,m., V. f/'7'- ISTl'i, 4J L. .1. C.

•lU : L. K. .) H'. L. «')«. Sec /{uc v.

/chW/ (ISSl). IS I'll D. Ii6ll.

^* .V'>(/f»v. r/v/iiV/vItSTs ,48 L..T.I'.

112: 10 Ch. D. :il.

(f) See Cli'tiiiUrr v. \'iltlt JltiTO). _'

WmH. Sauutl. H91 : I'mdu \. Iliinihiim

(1860), :*!> L. .T. 0. 170; L. R. 4 Cti.

73.1.

(/ /(../«. V. Smith (IS.V) , 21 L. ,J. C.

.'M: 11 ¥.%. IGI.

(' I'ivil I'rocec] HIT Art. lH3:i, ». 7 ;

Men'. I..a\v Amend. Act, iS.ji;. », 12:
//. 11. liitrKitnihi.iie V. lAtJhi'ihtiinf Motti'
I'hiiml 1S.-)I , H iloci. P. C. I: MiiMiiis
Itnt V. (indhnn ;1S94 . (iH L. J. Q. B.
1121 : (ISIM) 2 (J B. .-i.Vi.

,'/': Hi IMhdl (US7. 56 L. J. ('.

:i:i4: ;i4 L'h. I;. .iUl.

(7 Fniinni v. .Indnnon (184.5), 14
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Uut eiace the Mt'i'cautili- Law Aini'iidiucnt Act, 18')ti, a. II, a

•ruditor must sue any one or more of joint debtors who aro not

hcyond the seas, but 'r.uy po-^tponi- lukiiij,' uflion ii^'niiist iiny

joint debtor who was hcyond thi' seas at the time the i'aiis(! of

actioti aecruinl until after liis return.

The disabilities aliovc nientioiiod must exist at tlie lime when

the cause of action lirst accrues; wlu'rc the statute iiiis once b.'gun

lo run no subsociuently 8U|)ervening disability will suspend its

operation (A). The disability of ihi" debtor to pay for want of

assets is no exception to the operation of the statutes; for tlif

creditor may recover a judrjinent which will bo available ng.iinst

future assets (/}. But a debt may be eont railed iis juyMble nut of

a particular fund only, so that there? is no cause of action, nor does

the statute bejjfin to run, until there is a fund to |)ay the di'bt ''A:).

Whtu il.r The statutes of limitation in "general begin to run from the tinii'

Umkatioii when tlir causi? of action lirst accrues, subject to the above ex-

bogioH to run. ccptivi' conditions of disability; and the eaiist,' of a(>tion upon a

contract lirst accrues upon a breach. Tiiere is no limitiil ion of

time to a contract before breach, except such as may be exjinssly

or imjiliedly prescribed in its tonus; thou<i;h a presuiupliou may

arise from lapse of time that the contract has bei^n |)erf<iiiiied and

satislied or has been mutually abandoned and reseiiidivl /).

\Vher(> there arc several conditions u|)on which a eaus" of ;n'tion

arises for the same debt, the statute runs apiinst the debt irom the

earliest satislied (w). The limitation of an action f^r mone3'

charired upon himl, under the Hi'al Property Limitation Act.

1874, s. ^, bet^in.s to run " next after a |iresent right to receive the

same shall have accrued to some person ciij)able of givinj'' a dis-

charge," which is not the same as a present right to sui' w).

A judgment takes elfeet from the day wiien it is pr.inoiiiie d in

c(airt. nnlrss otherwise ordiM'eil: and the entrv nf llie judirm iit is
debts.

L. J. <i. li. 4SJ; 7 Q. R. Ml ; /.."h-v / .s,l„„, v. K:,L,wn, l^:!li|, .J I,. ,1.

V. M,n,l isri.-, , J4 I.. .1. C. I'. .S!i; l<^ Kx. nr. 1 .M. ,it \V. ll.s: //'./. v. I'lme

C. n. \->\. ;i^^7 .
>•> I- •!. <'. i^-il

;
"' t'li. I>. '.'4;

i/, lUi'ih.- V. S„l,f/i"i:-> l.MIU .
' L. .1. tl..;/:,,,:; v. I l„!'l, ,-^ i \).v)

, .V.l |,. .1. C.

Ex.:t:;il; (1 M. A; W. ;i.'i 1 .
.<. .v/«-../,m. iS^: I'.Cli. I). J ,.•>. S, . /,.'., pi. ISl,

li.,,,ll mm;", .",! I,. .1. I':.\. 17'-'; li >77.

H. ,t N. r.i'1. "' A'"".' ». Iliidl,,, IS'Jli. III! L. .1.

;.j i:,ii,ni V. lini, 'IS' 4 , :i I.. .1. Kx. li. I!. (il!l : I'IMM '.' Ij. li. .in'.).

ol)7; 1 Cr.'M. i li. -Jl.") " //..(«-.'/ /,..., /(.('. v. Miim.Ii IIq.

J.) Uv A"•^•»'.'^.•. ^'"tv,, ./.'# !ls7.V. .v.... l.s.si. .
.. I,. .1. ii, |i ir.-.

.
-"4

L. R. '211 K.|. l:i7. S,,. ;("i7/.,(,/ •. v. W H. I>. 1.

Il'ilhainii '1S77 . :'ii. I). ,il4.
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duti'd us of tliut day (o). An action to recover u judgment debt is <"«*». XI.

thtTt'forc barrod by tlio lapso of twi'lvr \ urn from that date (//).

"As botwccn tilt' original partios to a jiidgnH'tit cxi'dition may
iK>ui' a( any lime witiiiii "ix viurs from liu' inm. i> of liic jiidg-

nu-nt " ((/;. And when- six yours have flapm'il, or any changis has

taken j)la(i' in tho parties, exeeution may issii by leMVc i)f tlie

court (r;. And an order of the emrt or a jmli^i' m^iv be enforeed

in tho same manner as a judgment to the sun" eft • ( s). Tiu-

action to reeovir a debt unih'r a foreijrti judgment, wliich in treated

as a simple contract in the courts of iliis ( Muntry, is ••is year* from

tho recovery of tho judgment (<)•

In the caM- of a sinijle bond the eau-c of aitio/i is complete I*"'"'"""''

irom till- execution oi the bond, and the action must Im' brought

within twenty years from that dal". fu the easu i<\' a boml witii

a condition the causi" of action accrues when tho eouilition is lirst

broken; as in the case of a poit obit boii 1, the statute runs from

tho death upon which tln' uioney is pa\aliii' ji). VVIiimi> ther • are

several conditions in a ijond, or .scveial covinants in th<' same
deed, every distinct breach gives a new cause of action; and tlw

statute can only be pleaded ivs to those breaches which hiivo

oeeurred within the period of limitation x). I'pon .i bond con-

ditioned to pay an annuity, default in each periodical p;i\/Mint is

a distinct breach of the (Condition and givi-s a mw c;iiise (d"

action //. So with ii bond or covenant to pa\ a sum of moinv b\

instalments; but if it is stipulated that iijion dilaull in j)ayment

of oni' instalnniit lie' whole amount is to beronie ilue, iIk'U upon
tln^ lirst default a cause of action accrues for all tlmt then remains

due, and the .statute beiiins to run forthwith n. So uu'ler a lease

each periodical accrual of rent gives a new cinne of a(^linn agiinst

which till statute beirins to run; but ,is long ,is the relation of

landlord ami tenant subsists tic right tn rent is not barred, except

'- Oi.l. Xt.l. I. :;. s,,. //, „„,„,, V. - ./„/,. |,, •,.{.

Il:i'rh,:..r l^:.l , 11 I,. .1. I'A. .•.!
; I, I; . /Vr/.., v. Ihn,l..,:~ JstT, ],;

111 Kx. ."!: /.. .I/,.,,,,.,../ isii, ."... I.. .1. ('. P. .ni
, 1 C. Ii. i;.-,.-|.

I. .F. ('. i.i:;; ;;"fh. 1). Is ;
//..''',, v. . I.hn, v. ii,,„..,„l |s.-)l ,

jii I,, .t.

//..-/./•'" IsS'.i. .V.i r,. .1, V- Ii. Hi; -'I Ii. Ii. Ill: \'i H. Ii. IJ:): .l-idi,, \-. /,,

{) H. I), in:;; /.'. II',//.-. Is^I, r.ii isr.i,. 1 1 1,. .1. f.
i 71. :.Tii.

I,. .1.1' iHi ; ,
's!!!. :; ell. .'!;. iv .l.,.,fi v. //.,',/.„ is:,

I// :i7 \- :iS Virt. .-. :,:. «. s. .s,... (j. H. U; is g. |!. .Vi:

//, l,',H,,r.,il. V. /.,,.,, IS',11 1 \), I!.

l.'l; ,/'/// \ . .hihll-l:,,, l.S'.iJ , I'.'J I.. .1.

J. n. 12S; Is'.i:! 1 Q. B. Is:'.

V Ci.l. Xr.II. 1. L'J.

. Onl. .M.ll. Y. j;,

>) Or.l. .Xl.ll. ]'. -.'1.

l-l !-. .1.

III.,/, V.

,/., ! IS :i
, js K. ,1. (^, n. JJS ; 1

!:. \- v.. {\:\>:

i: //.,/.// V. <i„,-/,i,„l ISUi. IJ L. ,J.

Kl n l::i
: I 1.1 \\ .'.I'l :

/.',,,.. y.

Il'i/ihr is'M . CO I,, .r. <^ Ii. (;19;

is',11 -1 t). I!, m:,.
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tbut till' uncaiH (mvaltlc out "l" llio laml aiu liiiii(o<l to six

jours (a).

I'pon a bill of uxclmiigc or othei riogotiahlti insfiiimuiit llio

talutti runs from tin' tluti' whuii the iiistiumout in thu' iiitl unpaid,

and notico of dishonour jrivi'n where iiowissar v . .V iironiissory

note payabh' ujion demand is paynbh' imniediatolv. and the statute

runs from the date of tlie note ^6). But when? such a note is

given as a continiiiuR security for future advaneos, as to secure

a banking uiiount. the statute does not begin run until the

credit is determined and tho account closed ci. A bill or note

payable at a certain time after demand is not duo until a demand

made and the time elapsed, nor does the statute' run until that

time; but a presumption of a demand having been ma(K' may

arise from lapse of time, or from payment of interest, unless tho

interest is (>xpressly i)ayablo by the contract (rf). .Vnd upon a bill

or note drawn i)ayable at or after sight no cause of action arises,

nor does the statute begin to run, until it has Iwen i)resonted for

payment and become due e). A ri<rht <d' action against the

drawer or indorser of a bill arises upon dishonour by non-accept-

ance: in such case no mw right of action arises upon uon-paymiiit

andti.'statuterunsafcordingly; lait as against an indorsee taking

such bill without notice of the prior dishonour, the statute does not

run until the bill is due and unpaid (/). Where the holder of a

bill or note delays suing until it is barreil by the statute, the prior

indorsers are disihargcd; and sulwecjuent imhu'sees lake thf over-

due bill subject to the statutory defi'nee .'/;•

On a mere loan of money the limitation cotiiiiionees from the

date of the loan: but if tho contract lixes a time fur rejiayment

the statute runs from that time; as in the cas(! of a l«in secured

by a bill of the bon-ower payable at a future date, the statute runs,

not from the advance of the money, but from the maturity of the

bill (ft). A loan of money for which the lender gives his elic(iuo

to the borrower dates, not from the delivery, but from the cashing

{"I

3BI).

IJl ;

.59 1/

{'

Ex.
:-/

t)l!4 ;

'/';

323 :

ArchMdv. S,„ll,, (18U1 ,9 ILL. C.

Xnilmi V. i:ihiii, (183"'.. C L.J. Ex.
1 M & W. 4(11 : Kr Uiunjr 18i)(l .

,. J. C. 709: 44 Ch. I). liiT.

H<irtlin„l\.Jiiki!i{\m^). :>.-x L. .1.

162 : 1 H, & C. li6T.

R- lfi!h'rf''>d ISNO
. 49 I.. .T. C.

14 Ch. D. r.87.

//o/»i<» v. AVmnoH ISIO), 2Taunt.
Iiixoit V. .V««<i// (18341. 3 L. .T. Ex.

11

299; 1 Cr.M. \: R. 307; /?< fli/i/sc {18S6

.>0L. J. V. 13.') ; 33 Ch. I), til 3.

(/; Whitehead v. U'ltlh r (1812^

L.J. Ex. 168: 9 M. & W. r.n6.

(») n;b>t.r \. A'li/. :18.V.' , 21 L.J.

y. B. l.iO: I" Q. B. 947.

(h) n'iltirihniii V. r,irHiilr {CoiiulfSf

(17911. 1 II. HI. 631: liritiiix. Viilrh

(1837), 7 I-. .1. Ex. 2.^: 3 M. i" "W". 9i\

See finir, p. 4'>4.
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of the clioquf (,<;. A 8alf of goods at iix iiioutlii* uiciJit, jiavmoiil C" - XI
to lie then iimJi' In- hill ul tliioo uiontlis. is in cll'uct u crcilit for

nine niontlis; anil in un uttion for tliu priw? tlit; slutiito rum fnuu
thu nialuritv of tlu' hill; but if a hill is not givin a<roriling to thr

lontrait.uu action will lii; from tliat time k). Win it- imloliuit''

irwiit isgivi'n which thi' creditor niav put an end to at any tinio b\

a demand of puymcnt or h> comiiu-hcinH' '*" action, as is tlii> oaio
guncralh with contracts inqdiid in law. the statute runs frr)m th<>

time whin the deht is first duo and actionahle: thou^fli the dohtor
IS not in default so long as the credit is conlinueil. ami may tender
imjment at any time before a demand is mad*' /): but this rule
does not a|i|d\ where tliero is no debt, as in the case of money
deposited forsafe custody, where no riaiil <>( action exists until a

demand for its return (w).

I'nder a contract for work there is in ijenoral no claim for •^'""tnwt

payment, and the statute does not begin to run, until the w,,rk is

'"''"'*

completely performed; us in tho caso of a 8:>licitor retained to
conduct an action, the statute does not begin to run against his bill

of costs until the termination of the action, or tho forniination of
his retainer by a projier notice ,w); and an appt-al is a continuation
of the action for this purpose, and postpones the accrual of bis

claim (o)

.

The right of action against a suret\ accrues, and tiie statute »iuanint«?

begins to run. imiuediati'ly upon I he default of the priui'ipal !i"nJl"tv.

tiebtor: and the lime is not postponed In disputes arisiny l>etween

the ib'btoi anil the cre(lit(yr concerniuir the default /)). Win re

there is a joint and several covenant by a debtor and siu'et \ to

pay upon d(Mnand. the statute doe.s not run a<,'ainsl f!ie suntv
until a demand to pay is made upon the |)iincipal debtia' (7 .

Upon an indemnity against the costs of b>gal |)roee(Mlings, tho

cause of action, for the puri)os(! of the statute, dates from the pa v-

ment of the coats and not from tlu^ timi> of incurring the liability

{. '.</,•./.,/ T. /(,•<„- jisds . .'JT L. .1.

C. P. IIJ: L K. :tC. P. :iO«.

;/) //'V V. n'iuteiholtmii (lS:il , '.I

L. .T. <). S. K. n. 2.W ; J B. i- A<1. i:il.

J) AeX.v V. Tri/ipil (IC.IKii, 1 Wins.
Sauiid. ;i:t; i;,ll v. Clfiiii IS47 , l(i L.J.
Ex. lilO; 1« M. & \V. ;i^l. Si'o !!

Bratr,i i\m.\\ B2 L. .1. C. C'.i.'i ; <ls!);i

2 Cli. ;t(IO.

{HI) It, ywrf(lS!i.) . (iJ L. .1. C. tflo:

(1893) 3 Ch. 154.

» .WnrtiHilaIr v. Fii//.i,rr 1S46!. I.')

L. J. C. 1". 91 ;
• C. B. TOC; ll'hileheiul

V. I.,„d(\>ih2\ n L. .T. Ex. L>:i'.t: 7 Y.x.
691 ;

<„•.,„„ V. lUUiir flS97 , (16 L. J.
Q. B. ItVJ; ;lN9:i 1 Q. :.. 70-2.

(.., llitiiK V. <i'i',„. iHUy), :is L .1.

Q. B. :i:il : L. R. 4 (J B. (i.M.

lA Hull V. Ihi'llni is:i.->i. 1 L. }.
K. B. 12(i: > A. k K. 7iS : 'Wc.« v.
Iliiil.l, 1841. 11 I,, .1. K«. ;t:i; S M. &
W. liS(l.

(v
!•<• Hioitii IS93). 62 L. J. C. fi^.l :

(lS9:r> 2 Ch. 390.
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P*n IV.

OoDtinuiuK
bmnhw.

Oaniieof
action

iikuowo.

ItlMCMAXOK i>y (l»NIKAI l>.

to pay {rj. V\»>n the iiii|ili<Hl inili'iimity in acct'pting an aowni-

lucMlatioti l)ill, tlu! luudf of action arima not wlii-n llio bill lioi'nni(>e

tine, but when tlii' acceptor ia iluniniliixl hy puvmcnt («). In tlio

uami of c<)-mirctica tlio action fur coiitiibiition accrues a« noon a»

one ban in tact piiiil ni<>r.' than his projuirtion, ami the atiituto

then begins to run aguintil his ohiini for the oxcnss; the action hy

a Miirety iigaimtt the principal debtor for money piiiil for iiin iifw

accrues iit the time he in fact pays iho debt '<).

A bren( h of contrucl nmy i>e in its nature continuing, with a

continiui! rei wal of tiie time of limitation. Thus a covenant for

title is broken by tlie existnno' of an adverse title, and is con-

tinuously broken NO \ong as the adverse title exists; as by an out-

standing' prior li-ase 8> long as the term lasts; tho covenant(H> in

such case niuy sue fioiii time to time whenever any dumiige p'sults,

but only such dumnije will he recoverable as has occurred within

the time of limitation («)• '» '"' ''"*'' "' •* covenant to repair tho

breach is continuinj?. because the covenant is broken afresli every

day the premises are out of repair; but a covenant to huilil within

a c(>rtain i>eriol of time is broken once for all at the expiration of

the stipulated period [X .

The Btatutor.\ limitation runs ayaiusi an action at comiuon law,

thouj.'h the cause of action was unknown to the plaintilV. In tho

case of n solieitor negleeting to examine the tith' of property sold,

which was eoii>ei|Uently lo>t to his eliinl the purchaser, it wa«

held tliat the light of action dati-.l from the act of the iieijliv'ence,

though it was unknown to tho client and not discov. reil bv him

until barred by the statute (//). So in the case of a debtor bi'vond

the seas, the statute begins to run from tin' date of his r.:turn

within the jurisdiction for however short a time, though unknown

to his creditor';). .\nd upon a j^nunise by a debtor to pay

when he was nble, it was hold that tho statute began to run from

the time when tho debtor lirst l>ocame ablo to pay, though the

{,) (V,/^/)!*/. V. //.(/i(<-'/ ,ls:{'.P . s I.. .1. ./.'»"» isll,', .') Tiiiint. UN ; IM')). I M.

Q B 'IS- 'i \ \ i: u;v,',. A. S. iss; T„iii,i V. .!/../» (IllOli. 711

''.)"l!,:i,„.l,U V. /-„,//, (lS4(i). 1 Mini. A: L. .1. C SJ'.! ; ;1«01, 2 Cli. S-j:..

(; ;,-,:i ;., I ,/,/(•',* V. //..Mil i'l!MHl\ list I,. .1. C.

"J) /(„,„. V. Hkiii/./i/. I/. ilS4i' .!•!>. J. I'.l': (I'.""" 2 ("h. l-'m.

Y\ '16\\ C. M .V AV. l.'vi; ;C..'//"/A- w/ llctnH V l'i."«'/ IS2I1). 1 I... J.

I. „ V "'/,-//».< 'ls'i:< 'I'.i I. .1 ('.7T:i: (). S. K, il. Ifid: ."i It. \ ('. J-V.i
: //«v'"«

(t'-ii;t, ! C1i. All. V. /..-...A-, jssi; , :,h L. .1. c. isi.

i() K'tujihiN V. \iilll' ;iSl:i). 1 M. A- ;) <!rrii"i;i v. //iirii// ( IS'.'iil, 4 L.J.

S 3,'-..-,
: (ISI.-, . I M. \ S. .Vi : K»,., v. O. S. K. R. 'JtiJ ; :^ B. k C. :;1I.
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creditor waa if^noruut of thu tiust^a). Uut a right o|f uctiun I'lurJU.

tguiust a liuili'o of gouiiii for uut il' livcring tLoni buck to tlw

OHUtT on (li'iimiiil is not Ixtrnil hy u |ireviiiuH wroiiKful coiivor-

•ioii of till gO'itls luikiiown to tlio inviicr, for wliicli the right of

•ctioit hux U'Lonu' burriHl hy tinio; the loutrucl Uiiig distinct from

thi- wroiij,- (A;. The Court of ('hiuicirv hiul no ori;,Mnal jiirin-

dittioa to grunt rclitf uguinit tbo Htatuto tipon tho ground thut tho

cuuat) of action wum unknown to thi< pluititilT; uuIum it was uIdo c»umnl

frauduli>ntly conLciilcd hy tho dofundant (c). In tho courtM of
'fj.Iu<'lul.'nUf

common luw tho cllcist of tlio atiituto of limitations i-ould not Iw "'nwiW

avoided by showing that tho cauHo of aution wus fniinhih't tly

concculrd from tlu> phiintill hy the di'fi'mhint ; Imt according to

tho ciiuitubic rule uotahlidhod by the Court of ( Imnwrv. and which

is now ollcctivo in all courtu, a tlffcndiint who han fraudulently

conceale*l the 'luso of action is oxdudi'd from tho iK'uelit of tho

Htatule; and tlu' statute <loet not run atrainst the claimant until

discover) of thi- fraud, or until suoh disc! >very can ho reasonably

imputed to him (d).

When the Htatutc ha.s once lH>guM to run it is not HtopiMtl or stntuti mm
stis|M'ndcd by any supiTvciiini,' disabililv, or other circuni-ilaiiC!'

'""''""""')•

preventing; lh<' cri'dilor I'rotn biinirinu' ati action c . Wlnrc the D'atliif

cause of action \\:i* accruiil in tic lil'eliriie of I lie debtor it i«

not ^*top[led or sU'i|)en(|e{| by his death; and llie ijeht lK'conii.->

burred, tliout'li no personal representative capable iif beiri^r siied

was appointed bel'oi'e tjie liirre of liirii!ati<iri bad expir'cd. and tlii'

action was ctiniineiicrd a.s soon as a representative was ap-

pointed (/). Hut if tho cause of action doi's not acciiii' until

afti'r the death of the debtor, tlu; statute dcn-s not l>e'_'iri to run

until a represiiitativn is appointi'd who is (ii[ialile ul' beiie^'

pniKJIf/V Nor is the operation ol' tire >tat iite sirsp.iided hy ij,,. iv^th of
iroditor.

L. J. li H. ST: m. n. 7.-,7.

(*) »'l«iM.«wiv. l'.;l/./(18:n. 4" li. .1.

0. 1'. HI ; L. li. C. 1'. Jil';. .Sf

U.Wr V. /v// isir. lO L .1. (J. [i.

404 ; IS'Jl 1 li. H. 4(1S.

it) /e/e,.'v. ii'iriu,, (issii
, nr r,. .1, ('.

471); 14 Ch. 1>. Sf". S.e llwh r„„l

Mmni) r,,. V. fhhinir (|,s'l<.»i, t;s I,. J.

P. C. 4'.1: 'lS9!)i A. C. ;i'.l ; A'" .(.//.y

V. I\i,u,!,l IS'.n ,
Ml l,.,l, ('. J'l : ^ISIl:

1 rh. .17.

;<} lt/i„/,s V. .S,n-ll,iirMl lS4(r). U I,. .1.

Ex :i:iil; I) M. i W. .i.ll ; (iw/alt v.

Sl.rriitt 'l-;'!.-)!. 21 L. J. C. If.':) ; :t Dr.w.
>\<i.

I r r,:.,l., V Cnn.rl-.t.ll , IN.'iS , SL..(.
C. (11: .1 M. & Cr. 4!)!'; Uhwie, v.

Sm-th,irit M«40>, !l L. J. K». .'i m ; (I

M .V \V. Ill
: lln.ihnif/hf V. l>o<it'i;u,ih'

and T;l'le.l.y I'uat Co. (ISyi)), li.S I, J. i lS7:i), 41) I.. J. C. li; L. R. I 7 K.i 71

Q. ». 2.i2. '.'/( J''l'.f'- V- !'•'! 'I'l.'e, 2 Vem i;«4.

((/'• Oiii't^ V. (rtnid ^i,^s.i;, ol L. J. StHi li'eifMter V. H'fb-^t^r (lsu*j, lu Ves
i). B. 313: 9 Q. B. U. M. Svu Mwtr' 93.
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r*w IV.

*«(<• lite.

ConiputHtiuii

of time of

limitation.

Renewal
of writ

.

<lt»Lh of tbo urcUitor ut'tor tho luxiruvr ul u luuso ol uriiuu,

ilmtigh no pt'raoiial repnuoiitalivo wu« upimiatKl \*itliiu tlw p«>iiod

uf liniiutioii ,h . Hut it' tlit< iuum* o( avtion aLMrtUHl at'tor the

di-atli or tho endito" tho statufi^ >\ao» not ln^in to iiiii until the

couatituti'on of a loproncntative tapahle of 8uit>K i . So ni tho

CBM' of a debt payahh' oti ooiliiiii fomlilioiiR, it the .rtHlitor ditw

int(«tatc bifoio thu uonditJoiiH uiv r,iiti»lird, tlic oaun*' of action

i> not then totuploti, and the Htatute doo» not bi'tfiii to run Uffon'

the appointnunit of an admi.iistrator Jc, . And 'if u •rrdilor

dii- intestate on tho dav a debt lwuonu» pavuhh' to him, and there

i» no evident-e to nhow whetiier lio tlied In'Tore or after ih nioni.nl

when the debt iMjcanio prtyal)lo, th' stalule doi> not In-j^in lo run

against his adminJMtrator until lottem of adniiniHtration liaVi'

been taicen out "
(/ . -An action (!oniinenoe<l in tlio lifetime of

till' crwlitor or debtor doos not a'.>ato by the death of either, and

if the eauxe of action survivi's, it may be carried on by or Uitainsi

the representative m ; or in ^'ucli eas*^ a new netion nuiv Im' eoin-

nienced by or ajfainitt the leiirosentalive of tho dewasod party,

within a reasonable time after tho appointment of «urh ivpre-

"entative. and though in the meantime the limitation huf ex-

pired (;»;. If a debtor tukeH out administration to his creditor.

ilie renndy is suspeniled without diHelmrginy: the debt; but if ii

ili'iitor is apj)ointed executor, the statute eiM^ses lo run. iMrause

III is considered a» liaving |mid the debt anil as liohlin;; the sum

a^ part of the estate [o)

.

>

The lime of limitation prescribed li\ tin' .stiitules is diii-cted

o be 'next after' the cause of ailion has neeiii.sl; ^iceonlinjfly

It should be computed exclusivel\ of the day on whieii th.. (MUm-

(if a<lion aecruitl ;// . The eonineiieernenl of flic action, which

must be lirou;fht within the time of limitation, is the date of

issuini; the ori<riiial writ of siiiiimons; and the writ bears dati' on

the da\ on which it is issued r/ . The urii.Mnai writ of summons

/i) rnu,!/ V. JInet (186;. , IS l\ B.

N. S. :iS<:t. StK.' lIuiMtH v. lliir,idiji\ J

WiiiK. Saiiiid. 17". n. (7;.

,) U'lh.tir V. »V*»/'r(lS04), 10 Ves.

•i.i . .Vi4t,;iii s. lliifl linlin ('••. .ISl!!), 5

Ii. & Aid. i!04 : Clink v. .S. Mtlrop. (!a»

i;,. (IsS.'i,. .54 L. .1. C. 2.W; aflinncd

issti), W.i L. T. G4(i.

ik) Atkui'im V. Uradforil liii. Site.

!Min.. .-•« I, .T. Q. B. mih ;
'2.5 Q. B. D.

:i77.

/) I'rr lie. Atkiin-vn y. llratljoril l>g.

s„e. IH'.Hl ,
.>1P I,. .1. H. B. :iile; .'.>

Q. B I). .177.

(ih) Ord. XVII. rr. 1. 'i, 4.

Ill) Siimiltll V. tliilkiliii (18S7 , 'Jti

L.J. Q. B. fii.i; IS g. n. n. -250.

'it) Siiiifrnm v. Kti'tifht (18(>7),'it5 L, J.

C IMS ; L. R. 2 Ch.' ti-28. Sto /(.//^ v.

Itirhnrih ISfilO, UH Beav. SSfi.

i» Se«' r/ni/rv. /^iin/ (1820), 4 Moo.
48.1: Hindi, V. Riili (18291. 7 Ty. .T.

O. S. M.C. Uli; y H. & V. G(M.

ill) Ord. II. rr. 1.8.

M
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4'oiiliiiui-K ill torn I'm Iwilvo iiionthx I'lom tliu du\ "1 ilu >i :' ' uw. X I.

• hiicof, ihcliiiliiiu ill.' «ln\ of tlif ilulo Uiil ln-lun' tlif i'\|ii:'' >u

ot till' twt'Ki' iiioiiili-. ii iimv Im) it>iio\u'd. Iiy lt>uvi' of llif en '

judgi>. foi Kix iiioiiili^ from tlio ilatr of kiuIi itikwuI iml

nnd ^o from tiim- to tiiin' (luriii); tlii'ciirroiuv uf tlic iviu-wtH' >

"And II writ of Miiiiimoii'< no ri'iuuiil kIiiiII ri'inniii in ( •',; '

bf aviiilalilt' to |iiiv(>nt tlm o|)«iution of iiiiv xtiiiuti' wIhi.. v

time i'oi till" coinni.tii'rini'nt of dm ai'tioii mii\ Ix^ liiniti><; .i.i I

for iill other iiurponc^, from llx' diilc of llii< iHniiini; of llic ori!;iiJ.M

writ of Hiiminoim' r . Tlir ninwcil writ |»ri'v<'ntN thf oprnition

of tin 4tHtut(' in lliul lU'tioii, but not in uuv othi'i' urtion or pro-

I'l'i'dinjf; as in fh, i hs.' of tin' |)liiinlin hriiuMMK uii iMlniininfration

miit to rmovor th<' ^aiiit' debt « . And tin- court will not anund
till' «rit bv udiliiiy i-aUHcs of action wliii'h liavi' bcnonii' Imrit'*!

wince iHsuin^ llie writ 'J\ N'or will llir court, except |M'rlia|ii>

under exceptional eirciiniMiiinco. roiicw thf writ iiftci it Im* e\-

pire<l mill lli<' ilt'lit of action jiai luronie liiirreil ii .

The Statute* of Liinitution oHir an absolute bar to a claim i>i" "»»•"<' '<

dating bcvond the prewribwl iiniitaiioii of lime; wlicllier chiirfjed

u» u cause of action or a causi- of sft-oll ur coiinterchiim. Hni

a party mav waive an.\ beneliti loii furred upon l.iin. nnd Iberc-

foro if he wislns lo take ad^aniuL' of ihc «talute iniist plead

it, with an alle<.;atiun of an\' tuiN ikm s^arv to show the npplicii-

tion ul it to the claim .r .

An exiH'Utor or administrator ul' a iblilor has the -anie option ll\i<iii.>r may

lo plead the statnii'. unless and until his discri'iion is disphu I'd
.'I'i'rt

"'"**

b\ an ad jucliiation of the court; and he inii\. in the e\ercis«. dI'

his disiiction, pa\ a barred debt ami chai'L''- it iiiTiiiiisi the per-

sonal eslate. and if that is dclicient, aiiaiiist the real cslali' ,^7 ,.

And an executor may retain for a debt due to himsi^If which is

barred by the statute (; . There is no risjlit to ntain out of

») Onl. VIII. r. 1. See Sninlpmir v.

'/»H<;'(f (18S«), i-).-. L. J. Q. B. .">1S: 17

Q. B. D. 044 ; Iliimi v. SnmrrtM ISflll),

•V.) L. J Q B. 4jn
;

•>:, Q. B. I), iii.

1) Mnuhyn. Manliv ' \'*7ti . :i Ch. D.
101.

't) HWitoii V. Xril ISMTj, .^5 I-. J.

<i. B. fi'21 ; 1!) Q. B. D. 394.
!'*) llewftt V. B'irr '1S901, (in L. J.

y. B. -.'OS; (l«'.tl) 1 Q. B. 9S

n <>r.1, XIX. r. 15 ; Onl. XXV. Stt.-

Wildo, .F., r„omh V. f'o^mb' (187ti>, 36

L. .1. P. 21 : I,. R. 1 P. It D. 2S9: Cairnn,
Ii.C, niiikim V. I'fHr/ii/H 'l.ird) (1H79 ,

48 L. J. C. 304; 4 Ap. Cii. .^1.

(I/) l.DDiH V. R'oiiiif;/ '1HB7), I,. R. 4

K(i. 4.51 : Miili/leii V. MH^ln, (1H93). 62
L. J. C. 90') : lS9:i) 3 Ch. '2S2.

i; Cnu;l,rv. Sinrart (\Km), .ID L. J
C. 1,{6: IG Ch. D. 368.' .Seo Tremrv.
tliitehmn (1896), (i.i L. J. C. 738

; (I89ti)

1 Ch. 8J4 : lie GiltK (18961, 6.1 L. J. C
419; 'IS9fi; 1 Ch. 056.
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Paw IV.

ii

Legatee mil "-t

cooiint for

bnrred debt

.

InnolTent

eatate*.

Lien for

barred debt.

equitable asstU(a). A creditor of an iutestuti) is entitled to a

grant o£ administration, though his right of action is barred by

tho statute {b). But in an action to administer assets under tlio

direction of the court, creditors, and any other partio.s interested

in the estate, may set up the statute against barred debts in pro-

tection of their own interests (c). -A beuelieiary, who is also

a debtor to the estate of his testator, must account for the debt

in payment of his gift, though the remedy by action is barred by

the statute (d); and so where a next of kin is indebti^d to the

estate of an intestate (e) ; and where a creditor of a testator is

indebted to the estate in respcHJt of a barred debt(/). -In ad-

ministering an insolvent estate in bankrupUy tlie trustee, as actmg

for the creditors, has no option to admit proof of debtis barred by

the statute (g).

Tlie Statutes of Limitation only bar the remedy by personal

action, leaving all other securities for the debt unaffected {h]

.

.Vnd a general lien, by usage or otherwise, includes debts barred

by the statute; though barr.'d before obtaining possession of t\w

goods uiion which the lion is held(i). A solicitor's lien upon

documents includes costs barred by the statute; and such costs

must be allowed on taxation under an order for delivering up

the documents (fc). Upon the same principle a mortgaget< may

retain the mortgagiKl property, or may enforce bis remedy by

foreclosure, though the personal action for the debt is barn^d by

the statute (i); and be may charge the proceeds of the property

under a i)owcr of sale with more than six years' arrt^irs of

interest, though he cannot recover more by action hn). Upon the

(«) H<,lt,rs V. Ifdllei" ISSl;, JO L. .1.

(J. SlU: ISCh. D. 1S2.

(/)'i Cunm/in V. CvoikIis (1Sli(i), :i6 L. .1.

1'. '21 ; I.. R. 1 P. & D ^**«-

(f aiiii-iii V. I'unlfrkurxt i'is:!l), 1

L. .T. C. 1(17 ; 1 Ri's-. * M. ;il7 ;
/!

irniLiiM (IS'JJ). «1 I.. -T. C. r.:ri
;

(isii-j)

:! Cli. M : Miil'i/ni V. Miiliil'iJ i lS'.*:t), Ii2

L.J. V,. 9(i.>; (lS':i ;!Cli. JSJ.

(rf) Cmti^ V. CiHiIrK (1864 . SH L. .f. C.

44S- H:) Heiiv. iV.) : Ite Akn-imm (ISDl),

61 L. J. C. M ;
(1S»1) :> Ch. 21.'. Soc

He '>ri,in (IKSIij. •'iO L. J. C. 27 : l« Cli.

V>. 202 ; III- Alimkimt (190S), 77 L. J. C.

.'>78: (I'.tos) 2 Ch. 6'J.

(«\ »/!.<. V. <V)v/hW/ (1875), 44 L.J.

0.746; L. K. 2ii Ki). 644.

{/) ffrfV. /,irf././7MSH(i'!, :)5Bea¥.629.

ig) /;* p. Dtwduty (1809), 15 Vcs.

179 : / J i>. ltnf-<J (IHl-lj, 19 VV^.. 4118.

\h //.-;./.)" V. S>-nlt 1S;!1 , 9 L. J.

O S. K ii. 21.2 ; 2 B. vV: Ail 41:i :
Sem,,;-

V. .(»^.»' ,IS.-,7). 2ii L. J C. S1I9. !<•(•

li, U.i-it.tim- Tr,iyt» il907:!, 77 L. J. C.

1)7; (lOllS, 1 Ch. ;it.

[iS,,,,,,^ V. y/./W/y (IMlOi, It Ksj). 81 ;

AV llm;„ilifi'l[U\; , ItiL. J.Q. B. i.i'i;

,) I). \ L. it-X ; U' fV,Y(r {18Si), h^ I,. J.

C. 2H0.

(k) Oiru-.-ii V. Milhmii (1889), 418 Cli.

D. 424.

(/) /,V n.nicifk (ISSs;, ,')7 L. J. 0. 79:i

;

Lnndni, ,„iil MMinil Ilk. V. .Wi/<-A'-//(189'.l),

(18 L. J. C. :»'»
: (1899) 2 Ch. 1«1. Sue

rii.Kl-r V. H'liUiM (1898), 68 L. J. C. 1 ;

(1899) 1 Ch. 175.

Im\ lie Mar,/iMd (1887), 66 L. J. C.

599; a4 Ch. li. 721.
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saino principle if a dolilor pay nioiiey to ii creditor without direct- Chap. XI.

ing the appropriation, tlio cnKlitor, Iiaving aoqiiired thu rii^lit to

apply it to one or other of several dehts, may apply it in paynu^nt

o!" a deht of whieh (he remedy hy netion ii harred liy tho

statute (w).

Tho ]iiihilit\ for a simphi contract deht may he riMiowcd, with Renewal of

the cll'.ot of takins,' tho case out of the opiiation of tlie slnditc SS^'delbK
and renewing the time of limitation : by an acknowledgment or

promise; by part payment of tlic delit ; or by payment of in-

terest. By the Statute of Frauds Amendment Act, 18-28, s. 1,

after reciting the Limitation Act, 1<>2'3, s. -i, it is enacted, "that ArknowledK-

in actions of debt, or upon tlio ease grounded upon any simple p,!^**

contract, no acknowledgment or promise by words onl}- siiall bo

suJIicient evidence of a new or continuing contract, whereby to

take any case out of tlie operation of the said enactment, or to

deprive any party of the benclit thci-eof, unless such acknowledg-
ment or j)roniise shall bo made or contained by or in sonic writing

to bo signed by the party chargeable thereby.' .\nd by sect. 4,

"this Act shall bt taken to apply to t!i(> ca^^e of any debt on
simple contract alleged by way of set-off on the part of any defen-

dant, cit!'cr by plea, notice or otherwise." By the Mercantile
Law Amendment Act, 18;>(5, s. 13, it is enacted that "an acknow-
ledgment or promise made or contained by or in a writing signed

by an agent of the party chargeable thereby, duly authorised to

make such acknowledgment or promise, sliali have the saiiK- eft'ect

as if such writing had been signid I)y such party himself." And
the signing by the party or agent may b(> in any manner sullicient

to anthentica'e the writing (o).—The effect of an acknowledg-
ment in taking a case out of the .statute applies only to d >bts; a

promise in renewal of the liability for the breach of contract must
bo treated as a new and original contract rerpiiring a valid con-

sideration (;;). But a renewal of a debt by acknowledgment, is

so far a new cause of action that an acknowledgment given after

an action brought is insulficient to warrant tho maintenance of

tho action upon a statute-barred debt {q^.

In) .M.lh V. F.ukct /l'>3'>), S L. J.
C. P. 276 ; .I Biiiif. N'. 0. 4i.j.

(o) Clrme v. J.iws I IHiP, 20 L. .1. Kx.
2.1s ; Kx. .5 ,1; II l>,iv» v. M.ieHrill
(IH.H), :tC. B.N. S 78a.

(p) 'i/iort V. .l/((Vi,/% (IS II , ,1 B. i
AM. (iiU ; ff'/iile/ifil V. UuKttiU U»20),

2 Br. & B. ,1:2. S.« Illah- v. (h.noml
(18.)1), 20 L. J. Q. n. 444 ; 17 Q. B.
42t.

(7) BaUman v. Ptnier (18121, II L. J.
Q n. 031 ; 3 Q. B. 574. !-cv pmt,
p. 723.
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inent.

Pa« IV. The constructiou of the written doouiuent, a>* containing aa

OonHtrucioo^ acknowledgment or promiao auificient to take the c^sc- out of th.

-

statute, is a question of law for the eourt, according to the general

rule (r) And if the written document is lost, secondary ividcnco,

though not in writing, may be given of the contents (s). But the

Statute of Frauds Amendment Act, 1828, has made no alteration

in the legal construction to bo put upon acknowleagmcnts or

promises; and since that Act. as before, thero must be an express

proailse to pay the debt; or such an acknowledgment of the dobt

from which a promise to pay must be inferred (<) .

And upon a

general acknowledgment, where nothing is said to prevent it, »

general promise ta pay may and ought t. be implied; but where

the party guards his acknowledgment, and accompanies it with an

express declaration to prevent any such implication, tlie rule

'exprcmm facit ccssarc <aci<«m ' applies " (u). -Accordingly ex-

pressions importing hope, or expectation, or deliberation or

endeavour to pay; or regret or excuse for not paying; or inability

to pay, taken alone are 1<^U1 to bo not sufficient to take the case out

of the statute (x); but such expressions, if appended to an absolute

acknowledgment of debt, are not sufficient to rebut the promise

implied in such acknowledgment (?/). If an acknowledgment of

debt is accompanied with repudiation of liability; as a distinct

refusal to pay, or a statement that the debt has been paid, or that

it is barred by the statute or other like grounds of repudiation,

no promise can be implied {z). A request by a debtor "to send

in his account"; or any acknowledgment of an account pending

prima facie implies a promiso to pay what shall be found duo

upon that account and takes it out of the statute (a). And an

Implied pro-

tiii«i» to pay.

(r) Rm'Irlgf v. R'liiivi;/ (H:i8). 7 L.J.

Q. n. 150: 8 A. & E. -221; •/'";•«
J'-

>,>//, (18 ts), 7 L. J. Kx. \,l; .M.&.

w"/7«.//"f. V. inilinm'{\^'0'. 9 L J.

OS V' V. 16; -Bins, 'bi; Ji-'"'"-

J',irf il90'l. 77 L. J. K. B. 1U7;

(191)!)) i K. B. 724. , - ^
^

ti) llmtihHV. (n/'.am. (l«3n).9L.J.

OS C l* 16: 7 Hinif. lO:! :
"•'"'» v.

Th^iuft \r..nl) (1842 , II L J. Q. B. 87 ;

•2 Q B '7.)7: (/iW'i V Uumpli,ri/ii(U»i),

f,.\ \, J. <;. 62-^: 2HC1i. I>. 47".

M I'.rciir Tinnrrt. .S»i«i ' (1827), 5

L.J. U.S. KB. 2.8: ^ " * C "O'.^

(J-) /,„, V. X«"'«(18M,.9I. J-O 9.

C P o.v Bi.g. .'5:0: .tfu-'-" V. ^.•'4

(1838), 7' L. J. Ex. 172; i M. & W.

402 ; Unit v. rreiirlenmt (184.')', 15 L. J.

r.x 22.!; 14 M. it W. 711; SmI/i v.

Thntw (XHM), 21 L. J. Q. B. IS'J; }8

6 B 1(4 ; ItackhiiM V. Marriott (185().

?. L. J. Ex. .(15; 2 H. & N. U.O;

G>ee,i V. flmn„hf>i:> (1884), o3 L. J. C.

C2.i; 20CI1. D. 471. ^ ,

(„) Cmpn V. K-nMl (1909), 78 L. J.

K.B. BMl; (igOK) 1 K. B. 405.

U) A'Cuitrl T. Crom (I82i), 4 L. J.

OS C V 79; SBiiiir. •129; I>ri!isl:He

V.' S,.,itl, (1833), 2 L. J. Ex. 187 ; 2 Cr.

AM. 4>3.

(„) (Jiiineey v. Shnrpe (1876). 4.'> L. J.

Ex. 317; I Ex. D. 72; Homer v.

lUirtdue (IhSl), .W L. J. C. 030 ; 18 Ch.

I> 254; furuen v. Milliurn (1889), 42

Ch. D. 424.
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acknowledgment of gome balance being due implies a promiso to

pay; which is not rebutted by an accompanying demand for an
account with vouchers (6). But a request by a debtor for hia
bill, which ho promised to pay " if just," was hold not to bo suffi-

cient admission of liability (c).—The amount of tlit, debt acknow-
ledged or promised in the writing may be supplied by extrinsic

evidence (d): as in the case of an acknowledgment of 'the bill,"

or the "account" or "the balance" duo(e); or tho promiso of
a joint debtor to pay his "proportion" of tho debt (/); or tho
promise of a surety to pay the deficiency of the principal {g).—An
acknowledgment made for a 8;)ecial purpose is limited in effect

to tho j)urposc' intended, and cannot bo taken beyond that purpose
as a renewal of the debt: as a proi)os.jl for disoharging tlie di-bt

by a set-off or some special arrangcmont (A); a proposal to submit
the debt to arbitration (/); a coiisjnt by a surety that his liability

shall not be prejudiced by tho creJit ir taking a composition from
the principal debtor (fr); and an acknowledgment expressly made
"without prejudice" (/). An agreement settling a particular
item of an account has no effect in acknowledging the general
account (?>j)- An acknowledgment of a debt in prjcoodings in

bankruptcy or composition with creditors, though sworn to by
the debtor, does not take tho caso out of t!ie statute in other pro-
. ^edings (w).

"The now promiso and nnt t'le o!d debt is tlie ineasiiro of the
creditor's right. If a debtor simply neknowlodgos an old debt, the
law implies from that simple acknowledgment a promiso to pay it

;

for which promiso tiie old debt is a sudicient ronsideration. I5ut if

the debtor promises to pay t!ie old debt wlion he is able, or by in-
stalments, or in two years, or out of a particular fund, the ereditor

ClAP. XI.

Amount of
debt.

Ar^knowledff*
mnnt limitra
to fipeitiiil

parpoae.

C'lnd'tional

reuewnl.

(*) S/.:rt V. liildsn,/ (ls7:i. ifi L .1.

Et. •2W; 2 Kx. I). .-(14: /.a»/n-/> v.
>r„/t> (UK) ;), 7 J L.J. K. B. iJi : (loot)

{,: S/,„„, V. m.'i/if 'IS42>, 12 L. .T.

Ex. Ul: U .^[. i \V. CJl).

('/I ll'ii/ir V. l„f^ (1.S40', 9 L. J.
C. l*. 2i7: I Mini, i (}. .^4.

(') (Inr^hirr v. Mc\l„lmn (IS42), II
L. .1 Q. M 2^: ;

.•) Q. IJ. 5.1 : (Inn.f,,
". S'"(i7)r (IS7G;, 45 L. J. Ex. 347: 1

Ej. n. 72.

( / ) l.r.U.mn v. /7-'Mf.(18 i:i), 2 L. J.
Ex. 2111; 1 Cr. J: M. (li;(.

fy) Ifiiu.plmy.vJuiiMAHiS), UL.J.
Ex. 2.)4; 14 .\J. A: \V. I.

(Jij fti;-/>» V. Ji.itu, (1813), 12 L. J.

Et. 217: 12 Sr. & W. l.-,9; n„.,l,y.
(i„;i,[H:,6;. 1 If. & N. 29: F,u„ri,v.
Jf,„/.;.lr,, i|,s-,9), 2S L. J. Q. B. 37il; I

!:. \ E 10.V2.

() Miiei.fll't elfiim (18711, L. R. Ch
8J2.

(*J CoelriU V. Sparke [\%IM), 32 L.J.
E.T. IIH; 1 H. i C. HM'J.

{I) Milthclft chun (IS71), L. R. C Ch.
822,

y) lltinhn T. ritinnwre (ISfi.'i) 24
L. .(. C. (81 ; 7 D.' a. M. & (}. 229.

(»1) Erfi-tt V. Ilolifit; II ; IS 'iS). 2S L. J.
Q. H. ::3; 1 E. 4: K. 10; Ei p. T,.,i>x«g
(I>fi ,\ 34 L. J. Bk. 44 : 4 De. U. J. k
S. .561.
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can claim nothing more than tho piomiso gives him " [o). Tho

conditions must bo accoptod and satistied in onlor to renew tho

liability and tho renewal dates from tho time whou tho pro mis."

boco. cs absolute. A promise by tho debtor to his croditor that

"
if he could prove the debt ho would pay him " was hold to be a

conditional promise, and that tlic condition was to bo sitisiud by

proof in an action for tho debt, and therefore tho case was taken

out of the statute (p) . So a promise by the debtor to pay ''as soon

as ho is able" becomes absolute when ho first becomes able; and

thouph his ability may not then be known to tho creditor {q). A

promise that "as soon as we can get uur affairs unangLd wo will

sec you paid" was construed cither not to bo conditional, or il

conditional, that tho condition was presumptively satisfied after a

reasonable delay (r).-The renewal of liability may bo mad.,

before or after tho debt is barred by the statute (s). And it is

material to the construction of the acknowledgment or promise

whether tho debt is barred or not at the time of making it; in the

former case the debtor is in a position to couple any pi-on.isc he

makes with a condition; in tho latter he has no riglit to imposo

terni« and must bo presumed to have no such intention, for the

action is then brought upon his original liability (0- The t.mo

when tho acknowledgment or promise was written or signed, upon

which the renewal of liability depends, may be supplied by

extrinsic evidence (m).
, , , ^ i

The renewal of liability for a barred debt must h.- absolute, and

discharged of all conditions, before an action can bo comnienoed:

it thcn°operates as a new cause of action with tho full time ol

limitation (x).-By the Statute of Frauds Amendment Act, WZH,

.u) WiKTOin, V.-C. ri„Up<y. /'A.'tA"

(1814), laL. J. C. 44.V, 3HarP,.«");

7V.«..rr V. S,nrvl (18i7), 5 L. J. O. h.

K B. 218: « B- & C. eo:t; Ihxjst^ke

V. s,ni,h (is:):i), 2 L. J. Ex. 18. ;
Cr

& M. 483: S/«i(A . Thuriu (ISii), l\

L.I.Q. B. laa; 18 Q. B. 134; «««*-

„,.,Hier V. «'-«/•« (l'<«l). »0 C. B. N. S.

74.'>. See««(^ p. 721.

Ip) Hfi/liKif V. Hauting* (1698,, 1 liU.

K«vm. 389, 421.
. r TM lamer v. Smart (IS-JT), S l^^J-

OS. K. B. 218: 6 B. & C. 603

;

U'.,t.r> y. Thanet (Earl)
(184

J, 1' L. J.

Q B 87 ; 2 Q. B. 747 ; Meyrhff v.

7;JW',87S), 48L. J. O.P. 4;l;4

C P D. 63; ^« B'thell (1887), £.6

L.J. C. 334; 34Ch.D. 561.

(r) fhaseiiiore V. Twner (1875;, 4'>

L .1. Q. B. 66; L. R. 10 Q. ». 500.

(.) Ihttuutll V. llilelihinu (1839),

L J Ex. 1 : 5 M. \ W. 4'Jl ;
(lotldard

x'. Ingram (1842), 12 L. J. Q. B. 9; 3

Q B. 839; Lntuurhe v. LaU.uclie (1864),

34L. J. Ex. 8i; 3 U.&C. .')76.

it) Per eiir. Ifaiidoii V tl'ilh-nns {\fiW),

9 L.J. O. S. C. P. 16; 7 Bn,^. 168;

per eiir. Cumfurth v. S.inlUnM (1800), 20

L.J. Ex. 228; 5H. 4cN. 13.

(«) HJinundt v. Iloicaet (1834), 3 L.J.

Ex. 98 ; 2 Cr. 4 M. M.
(x) BHvley, B., Una'liieke v. Simth

(I83:i). 2 L. J. Kx. 187 ; 1 Cr. & M.

486; Walerny. Thanet {Karl) (1842), U
L J. Q. B. 87 ; 2 Q. B. TS7 ;

Hmrmim

T. Finder (1842), 11 L. J. Q. B. iSl ;
3

u
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t' 8, " no nifuiomndum or other writing niado nceossary by this

Act shall bu (IcL'iiied to bo un agrconicnt within the moaning of

any statute relating to tlio duties of stamps." Honoc an instru-

ment containing an acknowlodgmint or promise may be us,d in

evidenoi' to take a debt out of the statute without a stamp, though
if used to pro\ tiio debt or for any other purpose it may bo an
agrooniint rr:|uiring a stamp (y). But an instrument which is

a bill of oxohango or promissory note is not available in cvidonoo,

under the abovo proviso, unless properly stamped (i). An in-

dorsement of nnmc and date upon a promissory note by the mnkcr
was construed as a sulfieiont renewal without making it a new
not(^ ier|uiring a now stamp (a).

The Statute of Frauds Amendment Act, 1828, also contains

a proviso that "' notiiiiig herein contained >!iall alter, or take away,
or lessen thi' effect of any payment of any principal, or interest,

made by any poi-son what.sover." A payment proved by an
acknowledgment or admission made by words only, without any
writing or signature, is within this proviso, and may take tlir case

out of the statute (/;\—The same statute, sect. 3, further enacts,
" that no indorsement or memorandum of any payment written or

made uj)on any promissory note, bill of exchange, or other

writing, by or on behalf of the party to whom such payment shall

be made, shall br deemed sufRpient proof of such payment, so

as to take the ease out of the operation of the said stiitute." The
words "other writing" in tliis enactment mean the writing con-

taining the contract: leaving to other memoranda of payment the

ordinary effect in evidence (c).
—"The meaning of part payment

is not the naked fact of payment of a sum of money, but payment
of a smaller sum on account of a greater sum, which part pay-
ment implies an admiss'on of such greater sum being then due and
a promise to pay it"(rf). The appropriation of the payment
by the debtor to the debt or account charged may be proved by

Chat. XI.

Exemption
fn>m ktamp
duty.

Rraewal of
fliinplu oon-
tract by putt
payment.

Indonnnent
of payment.

Meaning of
part paymeat.

Q. B. .i74 : Ai«A v. ^f^,rtin (1863), 33
L.J. K». 17; 3H. &C. 311.

(il) .ffoiris V. Ihri.tl (I83fi\ 5 L. J.

K. B. l.V>: 4 A. & E. Sl.V

(: Jotifty. Ilijdrr (1S3S), 7 L. .1. Ex.
216: 4 M. & W. 3;;' hirmiirr v.

Pariiiitn- llr-Gl), 30 L. J. C. -'.OS; 3 Dp
G. F. & .1. 461.

(n) /loiirdin v. Grremrnoi (1871), 41
T,. .1. r. 7.'4; L. R. 13 E<1, 281. !*«

Holmei T. Mnihell (1848), 3 C. B. N. .s

"89.

(«) ri^ate V. Jo,m (1851), 'JO L. J. Ex.
23S ; 6 Ex. 673.

(<•) Bratlrn V. Jmim (1853 , 22 L. J.
C. P. 193; 13 0. B. 822.

((f) Prreur. Watemy. Tompliws (\fiM).

5 L. J. Ex. 61 ; 2 Cr. M. & R. 726;
Fhnid V. Yoiinii (1S97), 66 L. J. C 737 ;

nS".} 2 Ch. 421 .
!: Hvnr:!! (19^6), 7,'i

L. J. C. 658 ; (1906) 2 Ch. 359.
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nviUoiKH' distinct from tho poymont (e) . A payment on a certain

account may bo suificient, although tho amount duo on that

account is not ascoitainod at tho time of tho payment (/). A

payment made wi '.i tho oxpiesaei intention of discharging tho

whoh. debt, or witli a refusal to pay more, excludes any inference

of a promise (y). Payment into court in an action admits tho

debt to the iimount paid in and no nioi'o(A). Tlio payment of

a dividend in bankruptcy, or under a composition with cr.ditors,

is intended in full diwiiarg.-, and hai no ellect in roii.wm^' tho

debt, or anv security for it (ij. A paym nt enforecd by a judg-

ment reeov.rcd against tho debtor in invilum excludes any infer-

ence of a promise in renewal (fc). A part payment will take

a barri-d debt out of the s'atule, though the payment may b<' void-

able on tho subswiuent bankruptcy of tho debtor (/).

Payment of intenst may amount to an admission that the prin-

ciiialdebt was duo during tlu time tho interest paid wai accruing

and at the time it accru-d due, so as to avoid tho oll'.ct of

tlie statu'e from that tims bat apart from ciroumslunccs it is

no admission that the debt retnaincd due at the time of the pay-

ment made(»i). In tho case of a promissory note to pay a

6um with interest, the intcioil is made part of tho debt; and an

urrear of interest having been paid after it had accrued due,

and tho payment indors d upon tho note, wlii-h was retained by

tlie payee, it was held sudicient to take tlie note out of tho statute

from the time of tho payment (n). A promissory note to pay

a certain sum on demand carri s no intcre<t until demand made;

but a payment of interest is evidence of a demand having been

made and of interest running upon tho note; anJ therefore the

Kx 'fi! ; i fr. M. & R. 'r.i: l!n,hi,nv.

n'oiiiM (1.S4*-), 17 L. J. Kx. 3J7 ; 1 Ex.

f f) Wnlkrr V. liuHer (18.SW), 'i."" L. -F.

Q. B. :<": ; « E. & P. 5"'
•

Sw It'

Uiiiiilorth (1879). 49 L. J. C. 5 ;
F.und

V. Vo'iio (1897), •.« li- J. C. 737 : (1«97)

2Ch. 4:1

(/) ir-ntimuM V. Kiitimnn ,1S17), 16

L.J. Ex. '.'S-.': 1 Ex. US; r"- mr.

f.iUrr V. Iimibtr (I80I), 20 L. J Ex.

38,5: t)Ex. 8-3. „ . . ,

'/,) n.idv. Ihchm (1«31). 5 B. & Ad.

499 fJec IliHMt'l V. Diirim (1893). 62

L.J. Q B. >><)
: (1*>93| 1 Q. B. S^T.

(i) Jiaim V. tjluardt (18<1). 21 L. J-

Ex. 4 : 7 Ex. 22 ; Ei p. Topping (1865),

34 L. .T. Bk. 4 1 ; 1 r)i> G. J. v% S. .iM ;

T'l/inr V. Ih.lh'il MIMI-.M, 71 L. J. K. B.

jTS; anoj I K. B uTii.

(k \M(,iviih v. I!nul..,.,h ,'187-.'). 41

L.J. Q B. 1^7; L. K. 7 Q. B. 49:i.

?/i /.'r p. (•'!': !1SS9;, 01 L. J. Q. B.

373- J'Q H. I). 74

(
.

) S^niden v. M.rnUlh (1 -Js), 3 Man.
&Rv. nil: /W/i. V. h,lmn- (I83G). !>

L.J", n. P. 2f.t: 2 Bii'fr. N. O. 713;

Itf Fniota,M\W)<i). 6S L. J. C. MS;
(IflO'i) 2 Oil. :'8.'. Sw /('** V. IV^ilker

(1893), 62 L.J. C. 630; (1893) 2 Ch.

42i».

(h) ntalu V. Gremtlidr (1831), 1 L. J.

Ex. I ; 2 Ct. & J. »'l. Sw-e I'lii'lnH v.

P'ndoH (184J), 12 L. J. Ex. 3 ; 10 M. ic

W. S63.

M.
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payiiiciit admits tho notn duo and tako^ it out of the statute (o). Cur. XI.

Wlu'i-c tliire aro wveral Mx;untio8 for tlio satno debt, as a mortf^iigc

nnd n |)ioriiis''ory noto, payment of int^ost provcnts tlic statute

«s to all (fi . A j)a3'inent made expressly on nceount of principal

only, (ir ao('oni|iaiiicd witii n refusal to pay intoro-(t, cxcludt-i

admission of liability for the latter (9). .Vnd if tin- principal

debt in barred, the claim for interest, Ix'injj accessory to tlic prin-

eipal, is barred with it (r).

The payment need not bo made in cash, tho reduction of tho TmiiMintioiui

debt or tho satisfaction of tho interest by any agreed mode which p'i"meut.'

would su))porf a plea of payment is a payin nt within tho

tttatutcs s ; as ihe d'livory and a'eci)tance of goods in part pay-

ment (I ; the payniint of nionej- to a third party at tho request

and (liiection of the errlitor insteal of to himself (hi; a |iay-

nienl niailc by S"t-()1Y in lU'couiit (t" ; or by so'-olV of an atrroed

weekly dmrt,"' for board and Io<lu'ing'// ; or for tho maintenance

of a child in i)aynie.'it rf the int tcs! on a promissory note(c).

VV'^herea bill, a note or a cheque is given on acciunt of a larger debt

or of interest, th" renewal of the cau-e of action dates from tho

delivery of the bill, note or chejue. whether it be immod'^toly

paynM' and whether it be honoured at nia'uiity or net («\ So

wiiere a di btor fails to pay a compo'^itioii. wl.ereliy the liabilii v of

tho debtor to [)ay the ori;»inal debt is revived, the statute runs

from the date of thr; default (b). Whore the trustees of a fund

for a in;irried woman lent the fund to hi'r hu-iband with an

arrangement that tin- wife should give tho trustees receipts for

tho interest as if paid to her through her husbanl, it was held

t'idt the loan was ke])t alive against the hu-^band though no money
in fact pa.s^ed '^c . Ft sometimes happens that tho debtor has

41

(0) Hamfrl.ly. Tuyp'r (l.Sfp, '21 L, .7.

Kx. «: 7 Kx. •!',. .Set' He J:"ri,.rf- iii

(1S8 I
, VJ L. J. C. «,')4 ; U Oil. I). fiS/.

(// Dvhra V. Fi,ri il84:j), U L. J.

Ex. Ml; 11 ..1. & W. 1)29.

(yl C'll,.,- V. U;il,„h (1827 .
'> L. J.

O. S. f. p. 181 ; 4 Biiijr. :n .

()•) llnllm V. Vahiirr (ISMt,;, f, L. 3.

C. r. 2ii4: 2 Bill*.'. N. C "17.

(k) llnilil'r ». Arrh fls^'. 21 L. J. Kx.
19; 10 Kx. ;i:!!: .V.i'wT. .I/.(W'1867),

36 L. .1. Kx. 7": L. U. 2 Kx 1.^3.

(() llml V. .\mh is:! 2 Cr. M. ft

R. :t:f7; Ihmiiri- v. .SVc, m (1835), 5

L. J. K. B 4: 4 A. 4t K. 71.

(mj il'v>flit"iflvn V. 0'rt/fi*'iilc/t (184.**;,

15 L. J. Q. B. 52: 7 Q. B. 47'J. Spe

Jl'ihr V. .1/V//..f (18117', :iC L ,1. Ex. 7U;
L. H. 2 Kx. liVi.

(j; .;./</"/ V. y./i»,.. (is4;ti, 12 L. J.
Ex. 2H.i; 11 .M. \ W .',42.

{'/) l:lil\r\. n,- ml (ISili, 2" L. J.

Q B 444 : 1; H B. 4.':).

(j nu'li/ir V. A-rh 1854), 21 L. J.
Ex. lit; ill Kx :i:i:(.

('i) liriwi V. \eit'h (l837i, 7 L. J.
Ex. 25 : :< M. .V- W. ii()

; T»n,.,/ v.

Ih^:u,ll il8.-)4}, jS L. J. Q. B. j :(7

:

•'t K. A: B. i:iii : Mnmen v. ft,j-(,„ (igoS),

77 L. .1. K. B. 8,>U ;
(iiiDsj 2 K. B. 584.

{!') Exp. A no. (18M7), 06 L. .;. Q. B.
14H.

(.; Am,,. V. .V,,,,',', (18(12}, lii I.. J. Kx.
42»: 1 H. v% V. 218. Se.- Kt b.nn
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hinisi'lf uii iuli'iist in tlie Job:, the luniiliur iiwlttiiue boiiig wluro

a tonunt for life of »Mlo'l laaJ is ontitloJ to a charge uiion the

Kittled land citlior absolutely, or for a liinitotl intorcsl ; in this oaso

Ihf oourl jiroii'-ilH upon tho footing of a hypothetical paynu-nt

and treats the d l>t as being kept alive; and it u ininuilerinl that

the rents of tin- land ami interoM on tho debt are payul)le to

dilTereut trimt os for tho same piTSon ((/).—Whore u debtor made

a valid tender of the interest due to the oioJitor who signed and

deli\errd a receijil to tho debtor with the intention of givin<,' him

the amount, it wai hold to b> o jiiivalent to payment in taking

the debt out of tii' statute, though no money in faet pas.s<>d (f).

•Vn eatiy or memorandum made by the eroJitor himsdf may be

evidence of the payment after his death, a-i being an admission

made against his own interest; and such evidenc is prima facie

sufficient to take the debt out of the statute (/); provided the

entry wa- niiidi' b fore the debt was Imrred. for if madi' after it

would operate for. rather tlian against, his interest (</).—A pay-

ment wliieli is not appropriated by the debtor at the timo of

nmkin<; it to any partic^ular debt may bo appropriated by the

eieditoi- to a debt barred by tho statute; but such appropriation

bv tlie <redit()r lins no efloet in taking tho debt out of the

statute (/j). Wiiere » debtor owing throo debts, two of which

wen then barrctl by the statute, pnid a sum on account of interest

generally, it wiis held that lie mu4 have inttMided it cither as

a payment upon all the d bts, or upon tho later only; and that

the late:', at li-ast, was renewed by the payment (?j. As between

two debts, one of whieli was admitted and the other disputed, a

payment was presunnd to have boon made upon the admitted

debt, though it was then barred by the statute, and that it re-

newed that debt {k).

Th(> renewal of specialty debts is regulated by tlie Civil Pro-

cedure Act, 1833, 8. '), enacting in e.T!o;, oi? a provis) to siot. 3

(1900. CO 1,. J. C. CnO; (IflOO; 2Cli.

6fil.

((fi llii,,,ll V. f:,irnim,l {f:«rl\ (1844),

13 L. J. C. 309; 7 B»av. 205; Tophnm
V. Umth (1S87;, M\ L. .1. C. SI2: 35

Ch. D. 607. S<'i> R>- Kiiqliiiiil (1895). 65

L. .T. C. 21 : (1895) 2 Ch'. 8J0 ; Hf fhmt
(1U04). 74 L. J. C. .•>4i: (19e5) 2 (^h.

225: Hf Liiif'i {\W,), 76 L. J. C. 316;

fl'071 1 Ch. ;!;!0.

(f) M.i'„r V. Muhn (1807), 36 L. J. Ex.

70; L. R. 2 Ex. 153.

(/) lliadlfti V. JiiMCK (1853;, 22 L. J.

C. P. 103 ; 13 C. U. 822.

{g) llriiiHH V. Wi/.«i (1854). A Do (i.

M.'&(i. Vi.

(A) .Vi//» V. Foiikii (1839i, 8 L. J.

C. P. 276; Binif. N. C. 455; Re
Bonifll (1906), 75 L. J. (". 234, 6.58;

(1906) 2 Cti. 3S9.

(i) Niith V HoifgiiOti (IS '.5), 25 L. J.C.
186; 6 Tti- a. H & (t. 474.

(k) Jlim, V Ilimllnt, flN40;, 15 L. J.

C. p. 97: 2 0. B. 476.

It!
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alviiuly titiil / , if un> ntkiiow Icilgnioat itlmlt liavo bofu iimdu, Oiur. Xi.

uitbcr l>_v wriliiis' nigncil l.y the purty lialil(! hv virtue of un in-

di'iituiT, Mpociiilty, or iciogiiiziiiiLi', or his ujjont, or by pari

puytiiont or purt Kutiufaifion on utcDiirit of any principal or in-

tiTcsf being then duo tlioreon, it hIuiII an I may bo lawful for the
person or persons entitled to suth actions to bring h'w or their

action for the money remaining unjwiil, an 1 «> acknowledged to

he due, within twenty years after sueli ackiiouled^MUent by
writing, or part payment or part satisfuetion us aforesaid.'"--

This section applies only to debts, and has iv) application to

hrearhes of bonis or covenants sounding in dunmg. s and not
resulting in money debts, as a breach of covenant t > repair; in

respect of which uoknnwiedgnients li;i\c no elleit jn renowing tho
liability {in).

Acknowledgment under this section does not mean a new pro- Aoknow-

niise and cause of action, us required for tho renewal of simple
'•'**"^*-

contract debts; ony acknowledgment sulRcicnt to rebut tho pre-
sumption of payment arising from lapsi of time, if made in

writing signed, though made to a third party and not to the plain-
tiff, is sullicient to support the action (n). Tlio Heal Property
Limitation Act, 1874, a. 8, as to money charges upon land,
riiiuires the acknowled-^mont to be made in writing "to tho
person entitled thereto or his agent" (o). The acknowlodgmont
must be of the debt an then existing, and not a mere recital of its

existence ut the original datc(/;). The amount of the debt may
be eui)plied by parol evidence (r/). Whore an acknowledgment
has been lost, parol evidence of its contents may be given in

evidence (/•). Payment of interest is within the section, whether
chargeable by exjiress terms of the eontraet or as damag-s for non-
payment («).—The aeknowledgnieni by writing or by payment Effect on

must be made by the party liable by virtue of tho specialty (<); dm^"
and the eflcct is conlined to t!io parl.\ making it, his real and per- '"<»'»'*'•

sonal representatives, ami jiarties becoming liable in tho sime

(/) ^Hte, p. 702.
(m) H/'iir v. (I. immd (1851j, 20 L.J.

Q. B. 444; 17 Q. B. 421
(hj Fontith V. lliMuur[\Hh;i), 22 L.J.

Ex. 2.') 1 , 8 Ex. 7U' ; Mmutie v. B^wiiuitr
(185!)). 28 L. J. C. SSI ; 4 Orew. 4.i2.

(o) S«.. milt, p. 70:t.

(p) Hmieiilt V. ''
. 18 L.J.

Ex. 2ti2 : 3 Ex. 4'

(?) Parke, B.,7/u . flon»r/i-(1849),

IS L. J. Ex 262 : 3 E«. 4yG. Sei- AVm-
bouldv. S'liilh (\><V,9}. 14 Ap Ctt. 423.

(»•) AV*/ V. !•>„( (lUii9), 78 L. J. K. B.
1137; '1Hh<i, 2 K. B. 72».

(«) Fur,i,lh V. Jhitloire ,18.53), 22 L. J.
Ex. 2.->.5; 8 Ex. 71(1

(0 /^^ CAnhI (l!»Oi). 74 L. J. C. 542

;

(1905) 2 (III. ,'.'.i: AV /,ae'.j (,9071, 76
L. J. C. 316: (19117) 1 Ch. S.IO.
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interwKM); and pttymunl of iutowt upon -lobti chargeabU

against tho r.al tt«m<U of tl.o tcaUtor by a dovw.* for lifo of

land BotthMj bv tho will provonts tlio ttatuto running again.t all

persons becoming .ntitl.d in i*tnaindor to tho e.>ttlod land, and

agoiMt th.. pirsons cntitl.-d t.. tho other real a!«ctt of the

tc»tatoi(a'). And it H'.i.ib f:vmTMy that a payment made by

any of tho p.>r»on» iutcri'sto I in property which is disoiiarged by

tho pnynunt will k-vp the rluirgo alive ag.iinst all other persona

infer. Sted in and li.ibl,. to bo charged in respect of tho same pro-

perty f'/). I'avni.nt of interest upon a niortgago debt by an

awigni-V of tho' e(iuily of rodcmplion takes tho case out of tho

statute against the covenant of tho mortg.gor (r); but payment

of interest bv tho mortgagor after assignment of tho equity of

redemption does not keep tho charge alivo ugninst the assignee ya).

Whore a bond wus givon under ono penalty to socuro two .list.not

sums upon soporati- trusts, tho statute was he'.d to run against oaeh

separately and puvnunt of one sum did not tako tho other out of

tho statute {h). P,iym( nt by either a principal or a surety keeps

the debt alivo against both (c).

AekaowWg. l?v . Statute of Frauds A mondri.ont Act, 18-J8, s. 1, after re-

XdJbtor citinV tho Limitation Aot, 1G2;J, s. 13, and onactir.g tl.at m.cknow-
'

loiigm. nt or promise shall be siliicient uul ss made in writing and

si-imd d). proceeds to enact that " whoro there shall be two or

moro joint contractors, or . xeculoi-s, or administrators of any con-

tractor, no such joint contractor, ,-x.cutor, or administrator, shall

lose the benclit of the said euaetmonts or either of them so as to bo

chargoablo in respect or by reason only of any written acknow-

ledgment or promise made and signod by any other or otlicrs of

thorn: providrd always tl.at nothing herein contained shall alter

or take awav or lessen the olToct of any payment of any principal

(n /!<• KvylmiH ISO'il, fii I.. ,1. (.'. .!l ;

ns'i,-, •' rti. Will; It' Alttu (IKDH ,
(17

L. .1. C-. i.U: (IS'.is Hh. W.x.

it, Hni'I'im V. .1/'..^./ l-ST). jn I,. J.

C.i:iS- 1 I). a.& J 1: Ite I /,.,„> 190M,

T4 L. J. C. 54J ; IMnSi ^ ^"h. ^'i'"-

(./\ Cht'n.n-y V. Atviim ;lHfi4). 11 H. L.

C IK>; II<irio.k V. A'hhrry (1S8.'), 51

L J. C. :i'J4 ;
1'.' Cli. D. 'iTO :

llrad'haw

V. u;,U>:,.gt„n d', 02), 71 L. J. C. f>27
;

(I'Jiii, iOi. 4S(>.
'

(t) y^fijth V. /(.i.<»«T (18^3), 2'-' I" J-

Ex 2.'<i: S Ex. 716; Utbh v. Wntktr

{I«93), 62 L. .T. C. 5:i6: (1S93) 2 Cli.

429.

{«) XtuhoHH T. Swilh (1886), 55 L. .F.

C. 7«8; 3:t Ch. D. 127.

A) Aihlin V. /.ft (1875), 44 L. J. C.

376. , ,

(e) Lruin v. Wilxtt (18H«), U L.J.

P C 75: 11 Ap. <^a. 6;t^i ; Hf Fiilif

(1889). .'.9 L. J. 0. 9t :
4:t Gh D. 106.

See fofkr'll y. -V*' (18«3), 3 J L. J.

Ex. US. 1 n. X C 699.

'd) f*ee milr, p. 721.
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or intorrtt niadn by any pon<>n whutioovcr "
: with a further pro- Cmr XI.

viio thut in actions against such joint ountractora, rxt-ctitors or

adniiniiitrutorH, if thi' {ilaintiiT, though hurrod ugitinst ono of thotn

by the ntututc, hIiiiII \w cntitlol to recovor against ony other or

othoiM hy virtue of a nt-w ucknowieJgniont or promiso or othor-

wi»c, judgnii lit may bo givi-n for unJ against tlio pluintilT iitv iril-

ingl* . -Ufl'orf tiiis cnaitiuciit nn ackn iwIoJgment or pruiuso or

a part payment or a payment of interest luaJo by ono of several

persons jointly, or jointly anJ s-verally liublo for tho samo debt

reni\v<«l the lia')ility a|,'ain»t all, bolli j )intly and sovcrally («);

but only duriiii,' tlio c mtiiiuanco of the j lint liability; an 1 win re

a joint ilebf was s viie 1 by tho deatli of ono of tlio joint debtors,

a remwiil by the survivor, or by the rojinscntative of the de(easi"d,

hail no ell'ci t ni^ainst tiio other jiarty or his rejiresentjttive (/).

In the case of a specialty an acknowie Igriient s.giioJ by one of

seveiul co-obligors, where the liability is joint and si^veral, is

to displace thi- bar imposed by tho Civil ProL-eduro Act, 1833 .7).

The ell'ect of payment in renewing the liability of a joint debtor

remained unalt -red by the terms of tho abivo onaetmeiit (/i).

Where tii(> liability k several, payment by ono o-contraetir does

not keep the debt a!ivo as ai,'aiusi tin- nt!ier co-e >ntrnc'or (/).

By tho Mercantile Law Amendment Art, 18>G, s. 14. it was r.iymnitby

enacted, in ri'fer( nee to thi' provisions of the Limitation Act, Kij;], J"'"'"****"-

s. 3, and the Civil Procedure Act, ISI i,H. 3, " when there chull be

two or mor'.' co-tontractors or co-debtors, whether bound or liable

jointly only or jointly and neverally. or exeiutnrs or admiiii.s-

triitors of any contraetor, no Kueh eo-contrattor or w)-di'litor,

executor or administrator, uliall low the benefit ot th' said enact-

ments or any of them, soa8 to Ix' ehar<reabb> in resjji'et or by reason

only of payment of any principal, interest, or other mnnev. by

any other or others of such co-contrncfors or co-debtors, executors

or administrators." This provision only applies to tho "pay-
ment" of any principal or interest (A). In tho coso of debts

ch.irgcd upon land tho liability of persons liable to pay tho <lebt

(r n'h'Ifomhy. ffV.if/llv ( ITRT, Dimi?.
6S2 ; I Xiii. L. ('. ftfii ; if'ham v. Jlay-

H"/ J.^JI , 3 L. J, O. S C. I*. 2:1 ; 2

Biiiif. .10''.; Ilnrlrtuh T. ,SVi,(/ IK.'N, 6
L. J. O S K. n. -i-Vl ; N n A: C. 3<i.

(/) Alk,m V. Tt'l'i^ld I.S23., 1 L.J.
0. S. K. n. -.'.'S; < li. i C. 21, Slale,

J. /../«.<,» (ISSl), 9L. J, O. S K. B. 4:
I B. & Ad. :Ik6.

f-7 Hfod r. r.iXll»(it)l, 78 L. JO.
1137; IHOO 2KB. 12*.

'«' H\a:l V. //„./.. ,,1 ;i832), 1 L. J.

C. r. 93 : 8 Binif. 30!'.

(i) Hf fl'ulmerhit'tsfn (1890), 62 L T.
841 : Ht Twktr ilS94), 63 L. J. C. 737 :

(1R9 ) 3 Ch. 4i9.

(i) Riadw. Pr,tt il»09i, 78 L.J. C.
1137; (1909) 2 K.B. 724.
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it rogulttt.tl l.v Ihu Hitil rropcrtj Liiiiiiiition Art, lt»7l. «• 8(0-

The renewal of u partiitr«!ii|) Jnbl by ii piiyiiniit of ono of tluj

pnrtnrrB i» not witliiii tin- ouiictiiiiKf, beiiiUHc it i»t il»iir;^.-ubl<' by

ivoM)!! (.f ti>c uK'iif-y of tlif iMutai'i' I" ULt for tlio llriii ilmiiii? the

cowtinuomr of tbi^ i)i.itiai*lii|.. llir olTod of .1 pu.viiiotit made

ttftor disHolution of thn puitnii(t!ii|> ut u r -lu'wul of tlu> dvU k

iK'pi<ii.b>iit upon thu volidity of the irvooation of the agency M
ttgiiinitt thp cmlitor(Mi . An iieknoNvh.lgm.nt of a (b-bt made

by uii exi'futor will k.cp the debt uliv." as clmrginib!.' ugiiust the

uinits, \vh.'tb(<i- in tiie biindu of aiiathnr .xi-cutor or outntand-

ing^w). A written com* nt givoii by 11 debtor to hi>« creditor

fhat II payini-nt by a co-debtor nhoiUd n'.t prejudiee the claim

agninsi liiin was held not to add any olToct to the payment in

renewal of the debt wliieh woubl tako it out of the statute (r>).

R«MW»t lu

tUid party

KomwhI br

IIlint.

Vu ai ^ owledginiiii of a d.bt. tlioujrh made to a third partj

wlio is iKT her the . reiitor nor bit un.iit. i-. sullici iit at eommon

law to rel.at a pr.-^umption of payiii iit aiiMn« lium lapse of

time (// ; and if ». uj. in wiitin',' and M-:.i.d Im tlif debtor it is

Bullieient to renew a ^.pecialty I'obt for a limit of twenty yean

after HUuh aeknowle<lgm. n(, under the ('ivil I'roce 'uiv Ac'., 18.i3,

§. ') 'q). But an acknowlwljrment in writing mad. by the debtor,

unlesi made to thr crclitor iiim-olf or to an a'-'>nt on bi» bhalf,

is not sulhcient ground for inferring' u promi-' to flu- creditor;

which is re(,uiii>d Lv lh leianxal of a simple contract d.bt under

the Limitation Act. 1G23 (r . Similarly, an ackno« d-m. nt by

payn.'iit must be mad.' t" the cre.litor or his a','"nt in ord. r to

renew th' liability of tii. debtor .>\ -Vn acknowlcdi: .n.nt or

promi>. in ren.wui of n del.i ma > be n- and .sii;ned by ;. .1 agent

(r I'i' Fri'h MSS'' M L. •'• ' ' i

43 C'l. V. lOfi; lt-< ^MI9l'.') . U i. -f

C !til- (1 '.>".'>; -J < Ii -'I'l; !! I'fry

(19(17), 70 L.J. c. ;ii... jy : '^ ch.

330.

()«) n'tttmi V. ifuri 11 i'> .
•<•>

L. J. (J. hi : L. R. . E.) ril : H,

Tmhf 'lS94u 63 L.J. ''. T 7; (1S'J4^

3 Ch. 429. T T .

.

{„) Hi- MiiM. ''/(189T . "1 L J. I.

6.30; '1K97) 'it "1. S- AM-m v.

yJ.(4«rv(189H , o; I- J. <-' -ITl lsy»;

icti. in.
^

((/) Cueki-ili \. .S. i' ,. '•>;. ••- " J.

Ex. list; 1 H. & I'. '-93.

{p) MoimhI'plun v. H 'c ISiy), 3

B. .t AM. Ill; rl.,,!. v. ll.mjhim (18J3),

•2 ! i- C. 1

, Fnr-y • V r.n'toii-e (1N.')3), it \. J.

Kx '.'•>';» K<. Tl'i; J/*''if v. l:aH-

ni,i,r(M\i\i JN L. J. C. »»1 ; I I)r.,'W.

439
{r, l-'utler v. Ii.,lmni (IS.V.I . ifl Beiiv.

t)14; prr AH.-'ii, IL, (hnitfU . (#ir-

rffrww.' 1h3:,. 7 L.J. Kx. E»j. 1-; 2

Y. & C. Kx. <; •-'.

(«i .W<i/</i'.-"» V. lliirprr (IH34 3

L. .1 Kx! ' SI ; i <> A M. 322 ;
.SV.m-

/;.ri; Sualiiwi inut //»«/<.« 7/*. v. .V»ii<*

tH.';,, fit I, 4. Q. B. 4'J3; (1892! 1

y. B. 7(i.i.
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duly aiitlioi'iittHj with )ho iuiui* I'iTi'ct la* by tito purty liimm'lf (0. ('"^ 'I-

And |>i»if j)n',mt'iit or piiyiTi'iit of iiiti if^sJ by nii iiu;i'iit ha* tlu'

•atnr cUirt ill ivni'wi.l . ilio debt us if nmdi' by bit |triiiri|>i)l ii^;

n* ti |iiiviiM'iit iiiad<- b\ ;i |Kirtiirr (III acrouiit of a |iai'tiii'i'H|ij|t

debt (j-
. Itiit an iia-i'iif mil hi'i i«i (I to \mv a tiiiii in ilis«'bur>r<> of

the wbolr dibt ciiniiot roiicw the liability by a|)|ilyiii;; tli' .<iii!i

in paif jmyiiicnf (y . Siniilnilx. a piiynicnt in biiiikiii|>ti'y cannot

0|)i'rnti' rxirpt as It di'Tbarffi' of tbo ix»iiduo, wbicb iK'ifntivpti .my

renewal of Hal ilify ;V

Tbo ululiiti' n( !imi:ati(*ii run* upain>t tin' liability o|' a liiiKbiMi<l Hu»i«Md

for tlir di'blH of bi-i wif" bi'forc iiiiirria;^', from tho ilutc of tbo

lausr Iff act ion a;;aini«t the wife, wbetiior tb'' original caiix*- of

action oi a rcnrwal liy bcr iMjfori' niarriag*'; but nftt'r tbo mar- '

riajfc a n inwal by tbo wifo it no renoual ay:ninst tbo bniband.

iinhdN niuih' a* bis ai{ iit with bin uiitbority ((/). Hut tho

hiiKluiiidH liiibilily woubl Iw luea^uicd by tho |»ro|M>rty which

he had aujuiiril or tifooinc entitled to from or tliroiii^h bin wifo,

affor doiliiciin;,' any sums pa id uiubr jiulgniontt rocovori'd U};uin!4t

him in n «i>o(t of li'r dohts or liabilities /»). I'ayniont to tbo

husband of th(> iiiton st on a proini-sory no'o of tho wifo is coii-

nidiivij priiiii'i jarir a-* niado to him ns her it>?ont, with tho olToc'

of lakiii).' till' iioto out of tho statute (c). Tho Matulo of limila

tion aiijili'' to debts of a marrird woman eharj^oablo upon her

^cpai ate estate ((/; and since tho Married Woiuen s Property

Act, 18S-.>, a rmowal by a mani d woman is olfoetiial to charf,'o

her separate estate, thoujjh not to chari^ bci' biisbuiid (r\—An InfHnt.

ii fan', so far iis ho is capable of eonlraotintr a d"bf for nocos-

Faries, may also renew surh <lobt by a suliieient aeknowledgnvnt

or promise (/}.—And nn ex( tutor, so far iis lie may pay a debt E»<*"tor.

(1M4 . 3

V, Smith
(1S92> 1

{>) r-ltv.SI,f,l„,,';u \i<y). .'1 L.J.
0. 12 '

: I !).• (). M. if G. JS. S.f ,i«'-,

pp. 72' 72!».

('<) yi'.f V, /•-'(./ (ls:)| , I A. * K.
196; .'»..M V. //.«/*,. (ls>i ). lit L, .r.

Ex. 21)11; :t Kx. iiil: Av //<'- dS'i"),

6S I,. .F. C. f<\l-. (ls:".ii 2 Cli li'7. .S<'u

R- rmH'»ii,r il'.IOil). 7S L. J. f. '".18;

(IQ09) 2 n, :;s.'.

U) R T-.,l;,r ISOlj.CS L. J. C. 7:J7 I

{18' 4) .tCh \19.

in) I.nis.ll V r-onrf [\'<.\A), .'> h. J.

C. P '
' ri^N. 0. 241.

f.- v.. / 'lone "L.J

lIMmifn 18.V2 , 21 L. .t. y. B. 289; l»
Q. B. 202.

'• M:irrii'<l Winiimi's I'r.pptrty Ai-t,

". U.
.' Hl.l V. Sl,nl:„n ,|Sir. 14 L.J.

ii. B. I4s; i\ U. U. !i:)7: AV />«„«
il'.IOil;, 69 L. J. I'. i!09- I'JOi)) 2 Cli.
."lUl.

(./ I.iitoiirl,, V. I.iilatuhr ilS'l.'il, .^J

L. J. E-i. s.-, ; :i I J. 4 ('. ,576- u,
ir,nlm,jn 1SS71, 56 L. J. C. 631 ; 35 Ch.
I'. 94

;-) I'-i-kv. /•i'-v»(l889;, «8L.J. Q.B.
:ii; 2:i (J B 1) :i23.

(/) ir,//iM, V. ^.„lM {18.'>4\ 24 L. J.
,•• M. t>2: 4 r .V H. INK.' Sjrc unte.
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Paw IV. of his teetator which is barred by tho statute, may also renew his

liability as executor for such dt-bt (g). An exooutor's advcrtiso-

mcnt to creditors to send in their claims imports no acknow-

ledgment of liability {h). An acknowledgment made to a person

acting as administrator or to an agent on his behalf becomes

available after ho has taken out admiaistration (i). An acknow-

ledgment may renew a debt due to the estate of a deceased person;

but it must imply a promise to pay his roprosentativo,
—'

cannot be charged as a promise to the deceased (fc).

and

(ffl Foritham T. H'.illit (1853), 22 L. J.

C. />48; 10 Hnre, 217; /liipg» v. Ifth.m

(I8>il, fi DeO. M &0 U: Miihl""'-

MiilQiKi (1W3). 62 Ij. J. C. ^'05: (lS!i:i)

3 Ch. 282 ; Ur iUiflmnU (1897). f.fi I . J.

C. etO : (1897) 2 Ch. 181. See Asthmy

T. AMury (1898). 67 L. J. C. 471:

(1898) 2 Ch. 111.

(A) Seult r. Jonn (1838), 4 01. 4 V.

3S'2

(i) noln'r T. Jrfk (18.14), 2» L. J.

Ex. 21 : in Ex. 3C.
(A) Sarfllv. »r.»ni^nsV ^ K""*. ^OS;

ffarJ T. Jlunter (1815), 6 Taunt. 2l0.

m

I

'

• I

M.
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OlIAPTKR XII.

SET-OFK AND COUNTERCLAIM.
rACB

Sif (ifl Ht ci'iiiiiKiii liiw— Mf-(iff liv aprrcniiit 735
S( t-iiff liy t-tutiiti— K't-iiff ni.<l cuiintcri liiini umli r the Judi( atiire

A<tH 7,18

riciiiliii^' hi t otf arcl n.uiiltTclHim 737

Piirlios to Ht-(iff- j)»rtirH IdiinmUTcbi'm — wt-off with a>rrjit»—
pnrtiii rs- IjusIihihI and « if« 739

Sit-nff ill equity—liyaml affuiiiNt truHteeH- nct-nff in ailmiiiiatni-

tii.n of truHtK- iet-oi{ by aud apiiiist awifnipi' of debt— Hct-off
by Bunty 74

1

Stt-iiff liy and iif^innt pjfcutorB and iidininiKtrut(ir»— set-off In

adniiiii»tratiun of aHsets 74 S

Set-off in baukruptpy—luutuul croditH and dealiiig» 741

8tt-off writfi conipaiiien— not-oflf in lAiiidiig up of tompariit'H —
net-off with < outributoriex 718

By common law there i« no right of st-off between parties 8«^-offat

mutually indebted, in thn absence of agro'mcnt to tliat cll'ect.

And the rule of equity follows the law, unless there are special

circumstances connoctiniLf the debts, bosidos the mere fact of

mutuality, on whicit the relief can be founded (a).—Accordingly

a debtor is not entitled to apply a sct-oll in reJuclion of his debt

and tender the balance only (6;; or to apply a sct-olf to prevent

a forfeiture, as in the case of a forfeiture of shares for non-pay-

ment of calls by a shareholder wiio is at the same time a creditor

of the company (c); > r to apply a set-off in answer to an attach-

ment of the debt under a judgment against the creditor (r/); or

to apply a sot-off in discharge of a lion for a debt, and claim

possession of the property discharged of the lien (e); but in the

(«i) Hart r. CnrI iinn), 10 L. J. C. 1'.

113: Cr. & Vh. IM ; Itawion v. tianmrl

''il). 10 L. J. C 214; I Cr. & Ph.
161 ; /»»«< V. »tli (1872), 42 L. J. C. P.

10; L. R. 8 (;. P. 10.

(Ai SfarU' T. Sttdgravf (18-iS), 25 L. J.

Q. B. 15 : A E. & R. 6:i» ; rkxUpttti r.

Clijicn (1361), 10 W. K. 135.

((•) Jdhttum V. LyllU't jtr/mri/ (1877),
46 L. J. C. 7S1 : 5 Ch. P. i ST.

(rfi M.niO'rv rffii./iW/'lS'.'jj.ni L. J.
Q. B. 4<;3: (189 ) 1 y. B. 3H.

(r) Clnke v //// (l»:i.'), i L J K. B.
84 : 4 B. \- Ad. 4 4 : rinnork v ll.,rr>m
(1837/, 7 L. J Ex. 13; ; 3 M. & W. 532.
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P*«t IV.

Ijet-off by
agreement.

SJet-ofl l>y

statute.

case of money received to the uae of uiiotlior flierc cau bo no lien

or claim to retain money beyond the balance of tlio account

between the parties in their own rights (/).

A contract may be made witli an express stipulation to set off

mutual claims arising under it: as a contract for goods to be

supplied or work done from time to time on cither side upon terms

of mutual credit, leaving the balance only due(j;); an agree-

ment between incoming and outgoing tenants for the valuation

and set-off of items chargable on both sides (70; a contract for

ser>-ices upon the terms that tlie valui> of all go )ils lost or dam-

aged by the negligence of the servant shall bo deducted from the

wages (i); a building contract with the stipulation that penal-

ties for delay shall be deducted from the contract price (fc)
;
or

with the condition, express or implied, that the contract price

shall be reduced by tlio damages recoverable for defective work

or delay in completion {I). The contract of an agent to account

for money received is impliedly subject to the just charges and

allowances of the agency, rendering him accountable for the

balance only (w). And by the usage of a partieulur trade or

business a set-ofi or deduction of cross claims may become binding

as part of the contract (»). By subsequ' nt agreement, aft r the

accruing of a debt or breach of contract, the set-off in account of

nmtual claims may be taken as p.nyment, or by way of accord

and satisfaction (o).

The right of set-oil between solvent parties, independently of

agreement, was «iven to prevent cro.^s actions, and does not rest

on the same principle as the nmtual credit clause in bankruptcy,

by which the rights of the partus are adjusted according to their

beneficial interests (;/). Until judgment the debts remain sepa-

rate and distinct debts (q). The statute of set-off was superseded

(/) Mill-r V. All'i (1849). S Fx. 709. L. J.

Sw' StuHore V. CimpMl (IMJi), 61 L. J. {'")

Q. B. 463; (1892) 1 Q. B. 314. (")

{g) Kinntrlfy v. Uostaek (1809,\ i 33 L
Taunt. 170. , (;']

(A) /.«</» V. Jtmrmrt fl8IO\ li E«i>t, 1. C. V.

(i) Clewo Ih V. ri<-<ftrrf(l»40). 10 L. J. W* <

Ex. 41 ; 7 M. & W. 314. Q- B.

{k) Jimn V. SI. J„l;,'> CUI. (1871), 40 ip)

L. .1. Q. B. 80 : L. R. Q. B. 1 l.V Ex. '

(/) Yomn T. K<l<-hin (1878). 47 L. J. ('/)

F,i. 679: 3 Ki. 1) f.!7; S,ufi,i;„iland 72 L.

Out. y. yeufuimdlami Bg. (1887), 67

V. C. M; 13 Ap. Ctt. 199.

Hale V. .V,//.<(1707*, 4 Burr. 2133.

Per mr. Mintr v. llrrtt'r (18' 4),

J. C. P. J94 : 16 C. B. N. S. 646.

Cttlhiiiiei- V. Iliiunrit [Wft"). 19 L. J.

312 ; 10 C. B. 290 : l.ivtnu^tnnt v.

ng (18.iO), 19 L. J. Q. B. 6^8 ; 13

7'3.

t\riler v. W>l$n (1843), 13 L. J.

09; 12 M. * W. 191.

lU Ihmm Moihn Lamp Cn. (1902),

J. C. 18 ; (1903) 1 Ch. 70.

.M.
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hv till' Judicature Acts iiuil Orders, and liimll}' n^ppaKnl by thi' <'nw. XII.

Statute Law lievisioii Act. 18H;{, H. 4; witli tlie favinu by sect. ^5,

of 'aiiv juii>dittioii or principle or rule oi lu r • ;qL ity ostab-

lishod or eontirnu'd by any enuetinent ropcalod by tiiis Act."

By tiie .hidicature .Vet. I87i. .s. li [^'i , it is provided generally f i ' .d

that the courts shall have |)OWer to gruul to any defendant "all !„.Xr th.."°

sueli relief ai,'ain!it any plaintill or p;'ti:ioiiei- as s'leh defendant 'iili>"iuiv

shall have properly cliunied by his pleading, and u,-. tiie said courts

rcspeetively or any judgo thereof might have irranted in ans suit

instituted for that purpo-^e by the !>aine dereiidaiil airainRt t!;i

same plaintill or petitioner. '—And by Order .\l.\. r. ;{, \ 'e-

fendant in an action may set off, or set up by wny of eo intercluiii;

against the claims of the plaintill, any right or claim, wh 'lior

such set -oil' or counterclaim sound in damages or not, ami :uch

set-off or counterclaim shall have the same elfect as a eroas actim;,

so a.s to eiiiihle the court to j)ronounpe a linal judgmuiit in the

same aetioii both on the ori<,'in ' and on the cross claim " By
Oi-der XXI. r. 17, "Where in a._ aetieu a sel-olT or count:.'rclaiui

is I'stabli-ihed as a defeneu airainst the plaintiff's claim, the couit

or a jud):( may. if the balanc • is iti favour of the defendant, givi-

judynieut for the defendant for .^uch balance, or may otherwise

adjudge to the defendant such relief as lie may be entitled to

'

upon the merits of the ease. ' Where a company in li<|uidati()i!

recovered in an action of tort damages which were less in amoun:

than the defendant «as entitled to recover upon a counterclaim

in the aetion. the* court r 'fu.x'd to put this rule in force, as it

would enable the defendant to 1r' paid in full to the injury of the

other creditors of tin; company (r). The distinction between a l>i«tinctinii

M't-oil, strictly so called under the former statutes of set-off, and Imdrountor-

a eouriterclaim. is that the form r ai>|)!ie 1 to mutiiul debts only •''*''°-

and was pleaded by way of answer to a claim of debt; while

the latter is treateil as a crois crtioii to bo ducidtHl inde|)endently

of the cause of at^tioii to vliii!. it j ; pleaded (.y).

.V defendant must plead a set-off or counferclaini in order to Pl^ilinir

avail liims(>lf of it in an a'iion; and the court on the application c'mLtenlaiin

(r) Piov. Ihil-V.MiHU Ci. V. /,„( .!/«,•

Iron Co. (1901). "S T.. J. K. B. 70i ;

(1909) 2 K. B. 341.

(») Gatkereole v. S,uilh as-ll), 50 f. ,'.

Q. B, 681: 7 «. B. IJ. 62>i: XeGoit,.,
V. MuUleton (ISS:|), 62 L J. U. B. 3.'>.'>

;

I.

I . i). V. I). 46t : rrr»t,u-n't ». Ifriin
(IS91 . .io L. .1. y. n. Mtj: (isiii) 1

Q. B. 7"4: Rrg. v. Citi nf /.ow.fex fV.

(lo.ii). 60 L. J. Q. B. .?:.')
: (1S9I1 2

Q. B. 71.

3h
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of Uio plaiiiliH ImsadisciPtioii torcluse poiiuissiou to plead it {f .

Till' defendant is not bound to avail himself of it in the action; h«

ni!i\ loxivf it lor u ftepariite cross action, or for a defcnc to a

8iib8c(|ucnt action («). And in an action upon a judgment tho

.l.'lendanl may pi ad ii set-off, which he might have pleaded in tho

i.iiainal action (a;^ And a defendant may plead a set-olf in an

action for a debt, though he contracted to pay in ready money (y).

' Thi sul)j(ct of a sil-olY or counterclaim must bo a debt or claim

foi which an action will lie; and not a claim wliicli is enforceable

onh by attachment, or by summary proc.-cilings. or by leave of

the court (r). And tlie debt or claim must continue due at the

time of trial (a). -The plaintiff must reply to a plea of set-off or

counterclaim as if pleading to an original action [h): as that he

has paid the debt(c); that the debt was incurred during in-

fancy (d); that the debt was luirrod by tho statute of limita-

tioii"(c : or that afteraction brou; it defendant bee-.ime bankrupt

and the s-t-off vcstel in his trnste^ '/): or pi.-ad to tlio matter of

the defendant's counterclaim, a counterclaim in respect of a cause

of action arising after the issui' of tlie writ, but arising at the same

time and out of tho sam.' transaction as the counterclaim of the

defendant(3).—Under the .Judicature Acts a defendant may

plead a set-off or counterclaim which arises after the commence-

ment of tho action; and the plaintiff may reply defences to it

which arise after the plea, as payment, the statute of limitation,

or bankruptcy (A).—Tlic set-off of mutual debts and counterclaims

are matters of procedure only, and a set-off according to the pro-

cedure of a foreign court cannot bo pleaded as a matter of right

in an action brought in the courts of this country (i).

(0 «Jrl. XfX. IT. 1, 3; ll,-.H,ill v.

JUaUhiiil n-m), •lO L. J. C. 401; 17

Ch l>. 14: '/."V V. »Va (IHsJ). .-)l

L J. C 8lo; i\ Ch. D. -I'i
;
A'c y <m<l

Uf'di" ll'i. V. <;..r«A.//il89.);, U')L i.e.

6a; (:mu i Ci.. I'J.

(«) .N/./«'.,«vv.SVi//<-v(lH.iO) IDL.J.Kx.

XM>; S l^. fl'**; /'''' " Alexander

(isti-.\ 1)5 1,. J. c. I' ir.
(J- Jr„„r,- V. Morri, (ISfil), 30 L.J.

C. :ttil : 3 DfO. F. & J 45.

(>/l £',,„rf V. hrr (I Kill), 1 Ea»t, 375 ;

0,i:,l„r h V. lifrtt (ISHl, 2 M. .V 8.

f)l() Set- C '"-/Ir V Af« (l-'^iS), -J L. J.

K. B. «l; 4 B. A: Ad 407.

(;) F'lld V ll';""t (18 3). i L. J.

K. H. 1"* ; •> B. .V A'l. 3'i7 : ItoHi'it/lftin

li ,i!,i Va V. .S.7/ th •; !>•«):, 4f> L .1, <"!.

251; 13 Ch. I). 6UU; i'xp. i'<% ;1882),

21 Ch. D. 492.

in) D'nl'iv. ro<rrU{\»m, 7 L. J. Ex.

1.14 3 M & W. 4 12 ; I'.ijtm, V. l.iliiednU

(18»«,. 18L. .1. Ex. 3.;s 4 Kx. ISO.

(A) Ord. XIX. rr. ;.> ; Ord. XXIV.

^'
(f) /•>'«« V. litlhu (1S49), 18 L. J.

Ex. :<G:'; 4 Ex. l.W. ^ _

(,/) lUnle^i V. liifilru ,\*'5), 45 Li. J.

Q. B. 075; 1 Q. B. I). 4111.

(.\ Chiiiinh 1. I>u sioii i1n301, 1 Cr. &
J. i ; Walker v. CUmintH (18.'i0), 15

Q. B. 1046.

(/) .\V«i Qwbnula Co. v. Tni-r (l'-C9),

38 L.I <;.r. 2>3; U H. 4 C. I'. 051.

(«) rAv V. .(«/,v.'» (is8i), 51 L. J.

Q. B. 281; sy B. P. 428.

(/.) Oni XXIV. rr. 1-3; HM„\l v.

M,x:'M»i (1881). AC I.. L. J. C. 401 : 17

(i) Mcjrr V. Drrst'T (1864), 33 L. J.

M
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A sof-oll uiiu bf plfuilod oiil^ wlici-u the ilcsbte or clttiiiiH are • "«p. XII.

bel\vi'..ii paiti.s iii tlio nuiiiu liglii ^Ic): l);il tin- assignoo of a ilubt i'arti«.to

originally <liii< from Lis trcilitor Ui a tliinl [trrsoii, niay sot it off
•"•"«'•

in an actiou brought by his creditor to rocovur liia own personal
debt (/). In an action for a debt duo to the plaintiff sjloiy, the
defendant could not plead at law a sot-off of a joint dobt ' tho
plaintiff and another, but might do so in e(iuity,and this ruii- now
prevails, where by reason of a course of doaliusj it ap|)t'arrd that
joint credit had been given (w); but ho may plead a set-off of a
debt for which tho plaintiff is sovorally liable as well as jointly

with others; as a joint and several promissory note, or a joint
and several bond of tho plaintiff (n). And in an action for a
several lUM, the defendant rannot plead a set-off of a dobt duo to

him and anotiior jointly (o); but if sui'd solely for a joint debt of
himself and another, he may plead a set-off of a debt duo to them
jointly from the plaintiff (p); and if ho contracted as surety only
for tho other, ho may set oil a dobt due from the plaintiff to tho
co-debtor which tli«' latter couM set off in re<lii(tion of the jjrincipal

debt '7). Upon the dinth of one of joint debtors or .T.iitors tli<'

debt accrues to (lie survivor, iind may then loriu the subject of srt-

off in respect of an orii,Mually several ib.'lit of the survivor (r).

Wher(> several plaiiitills join in suinj,' for a joint claim, or under P«rtie«to

Order \V1. r. 1. the defendant may set up separate eountcrclaims
*•"""*'«'""'

ajfainst each plaintiff (s). And where in an action any po!S)n is

improperly or iinnrcessarily joined as a C)-plaintiff. ihe dofendiint

may obtain (he bem-lit of a set-off or eounteiHaini by estidilisliing

it against the other parlies (/)• And a defendant may sat up a
"counterclaim which raisis questions between liiinseif and the

plaintiff alonsr with any otiier persons " who wouM be defondunts

C. P. 28D ; 10 (J. D. N. S. r.4« ; fioxlh
Afi'ifiiit H'f). V. Comimiini'' Fnin 't'lltl'i''

(18(17). MiL. .I.e. 717; (ISfl-i 2 0.1. 4^7.
Ute M'letiirhini- v. A'm-.'« (1S62), 31 L. J.
Q. H. •ii.i; 2 B. & S 78!.

(/) Fi-niiiitii V. l.omm (l».')l), 20 L. J.
C. /Kit; 9 H.ire. 11.1; M ddUtnn v.
rull,.tk (is;-.). 41 L. J. C. .i84

; L. R.
20 E 1 29 ; Mk.I.h 'I I V Oinn itmi '. 1 ^78),
48 L .!.(; P. 179; 4 C. r. I), js.

(') /('•»»'« V. "AiVc l"!"!, 7'J L. J.
K. B. IKS; (1910)2 K. B f.i;).

(/«) VuU'iimti V. .V„/,/r (1817!, -i Mer.
SOI; Aninhl V. Il'iii'liiiilyi- (lS.'i:i). 23
I.. J K, ;•>; 9 Et. l.);i. See Flcii
V. liycke (1787}, 2 T. It. 414.

;./) Dun, V. inikoiMin (ISi)8l,28 L.J
C. I'. ,! ; .1 C. B. N. S. 52 i.

(;) Mul.ll '„„ V. /(,//,</ (I87."> , 44 L. .T.

C. (iis; L. H 20 1-^1. ,jl'i; Kcii.M.iir
(\^:'J). W L. .1. Bk 9; 12 Vh. II. ml.

(
yU) si,„k<w,il V />-«« (lSI2i, 12 L,. .1

Q. n. < ; ;i Q. B. S22

(V) ll'-rli;: „•,, v. Uirin (187-'), 41
L. J. (• I>. 171; L. R. IV.. C. :i7>.

(/•) Slipp.,- V. .si.,/,.-uii^ (1791), a T. R.
49!; /r.mlt v. .I,i(/i(I'Ik (17JG;, (i l\ U.
082.

(.) Milii,!,f,ln; S. * /,. ffv. V. Ilridk,

(1>77 , !ii L. .1. K<. 214 ; 2 Ex. I). 2i:i.

(f, Urd. XVf. r. ;i.
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(o the couutiTflaiui if ciifortotl by croBs action, by summoning sucli

|iL>r8on!i to a|i|)t>ai- and serving tbom with the uounlarclaini ',«)•

Wheii' a contract is made tlirough an agont for an unJisi-losod

principal, the agont, having authority to act in his own iiunm uit

principal, may be identified with the principal for the purpoK- of

Bot-oll; as where an agent has boon intrusted with the possession

and apparent ownership of goods for thii purpose of Belling them in

his own name, and the buyer contracts witli him in faitli of hi»

being the real owner, in an action by tlio principal for the price,

the buyer may set off a debt of the agent that has accrur^l duo to

him before receiving notice of the agency \X). But if llie buyer

had knowledge, or may bo inferi-oil to liave had knowledge from

having tiie means of knowledge, of the agency ho would Iw pre-

cludeii from asserting the set-off v//j. The set-off in such leases

was allowed by an equiUble iipplicatiou of the statute, though the

debts are not strictly "mutual debts" within tin; words of the

statute (c). But iu the easi- of tlie baukruptty of the agent, the

settlement with his trustee by taking an aecount of mutual credits

is no( admissible us against the principal a). In an action by the

agent, the debtor prima pwk cannot set o.i debta dui U\nu i\m

principal, beeuusf they are not mutual debts Ix-tween |)luintilT and

defenilant Jr. But if the ngeiil is suing, wholly <;r partly, iiienly

us trustee for the principal, to the extent that the latter is l)euv-

licially inteicstel in the aetion, debts duo from him may be set

l'arti..is. off (cj.—Partners us agents for the firm are within tiie same i)rin-

eiple; and if one of the partners is allowol by the others to deal in

his own name as principal in a partnership matter, the person so

dealing with him without notice that it is a partnership contract

may set off a separate debt duo from that partner against the claim

of the firm (J); though, except in such circumstances, a separate

debt of one of the partners caiin!>t bo sot off in an action by the

firm W And an ugreoiiieiit with one of the partners to sot off

(Hi Ord. XXI. rr. II— IS
; F«'«f»« v.

H,„lh ISTti), 46 h. J. C. n> ; 4 Cli. D.

ASK; //,<iTi» V. ffdMiA/c (1S7"). 40 I.. J.

C. 76S; 6Ch. D. 748; frntrul Afr,e<in

Tmlii.ij Co. V. (hute (1879), 48 I>. J. Kx

.

870. _ . ._ „
(j- )ieoi<ir V. I'lwjttt (1797!, 1 >• "•

XM ; 2 Pm L. 0. 1H5; Riihunr v.

iriHimiin il785). i'wt. n. («1.

(y) lliririg V. Iwrif (1818), l B. & Altl.

l:f;

{:) r„r,v. //..I Ar/,/f, (ISi.V, 4 L. J

O. S K. B. S; 4 B. iC. A«7.

(a) r«rwr.- V. nouuu (1871), 40 L. J.

C. V. 271 : L. R. 6 C. P. 610.

(A) hhrv V. Jhuden (IN.iS), 22 h. .1.

Kx. «22 ; 8'Ex. 8.52 ; Atlui^ll v. .iil>iii,ir

I IS.Vt), 22 L. J. Q B. 2S7 ; i K. A: B.

a.
ir. S**0 p» /, |t. 74 1

.

(ll) <l:i;l«H V. /-./.i. (1811.). 1.1 1.. J.

C. 1' 178; i C. B. S2I ; .V<«r-- v. ^Vi.o

USTOi, »9 L. .1. Q B. 2)'J; L. R. ."V

Q. B 6.56.

(') Franeev. H'tnl^ l-:iG,,6l, J.C.I'.

27 ; 6 Bing. N. C. 33.
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his tu>pai-ati' debt witliout tlif oonaont of tliv otlui- piirf iicrs, would Vuk^. XU.
bf void ut) boing a fraud on tlio partnorsliip (/).

These principles were applied nt the coiiiiiKin law in notions s.t-(rffbj

upon debts dur to or by a married wouuui in wbicli the htisliand f'^JU'V^:,
nugUt sue or he sutnl in his own nanii;, or might l»e joined with the wife,

wife as plaintitl or defendant; in the t'ornier eiiso a plea of set-

off for debts due from himself only, in the latter a ploa for debts

charjfiiible aiarainst iiiniself iind wife wan iiviiilablu; but both
classes of set-off eouhl not bo pleaded in the same action (g).
By the Married Women's I'roj)! rty Act. 18MJ. s. 1, a married

fe woman is rendered capable of suinff and being sued in all respects

•" if "he were a frme sole ; and when made n sale party under this

section, a debt of the husbaml umnot be pleaded by way of set-

off (A). In an aetion in which huslttind and wife were joined as
co-defendants a eounterelaim was permitted by them, claiming
both for money dui' In the wife ami for ^omls boiongins,' to the
husband (/).

riie eouil.- of eiiiiiMion law. in applying ihe statutory defence Se'-nttin

4 of sci-oii ill an action, leirardcd Ici^ul di'lii^s only i fr . but the
"'""'''

I C^oiirt of Ciiiiiicery pcriiiittnl ii sfi-oV airiiiast dubts, of equitable

I inter(>st> wbidi migbl b,' held in lej^al debts; and this rule by

^ force of s. i-j of the Judicature Act i- now «( <reiitial applica-

tion. Thu> ill an action by a trustee on hhalf of a CPiitii! que TniMtew.

truxl of the debt sii "1 for, the dof iidant may vt oil debts due
to iiim from the c(w/«/ r/w,' trust {^l : as in the case of th • holder

of a bill siiinir. wholly or partly, on heliall' of the drawer or

indoiser debts of ih • latter to the defendant aie a\ailablc for

set-oil [III . Hut in an action by or a;,'!iiiist a trustee, as such, a

debt in his own right cannot be made the suhject of s't-off («);

and a defendant sued in bis own ri},'ht cannot set oil dibts due to

him as trustee for another; a.s bills which he holds merely as trus-

tee! or agent for collection (o; or co.sts upon which his solicito

(, ,"if,v/i V l-'iiiiiiiii l^71 , 411 I,. .1.

C. li'> L. R. r.' Ell. iiy. S«-c Kiiiri'iliH

'^-nl,- {iW.h. •i'Vnnut. \'(i.

II, 11") mill V. l/ii,« is.id . H I,. .1.

O. S. K. H. is;; 111 H. \ r. ."•.")S: ./,„„,

». I'i'/itr.lMiM isrii, l-J I, ,1. t^. I!

•in ; L. K. S U. B. .-.01.

;A) See niilr. p. :t'iii

(i) //..7.V..H V. .!/»•/„ isrsi. 17 I,, .r. ('.

i.ii«
: S th. 1). .iii'J.

/,) Tiirkir v. Tw.X.,' ls:):ti. .> [,. .t.

K. B. 143: I n. \ Ad. :i.-i.

.1} li.,,iki> V. ./,(,),, ;nin:i). -,i L. J.
K. B. 267; (MMCCi I K. B. fi49.

(«ii ThiiiMlim V. Mmiuiiril \»' it), 14
L. .1. C. P. :isi : L. R. l(i C. f. iiu.5.

(») MxlilliUii, V. IWnek 1S7.-.
. ill.. .F.

0. .iSI: I.. R ill R]. i»: Itiihiinhi.,. y.

Stornmnt. Tn-ld .Ic r„ (I'.ioni. (>!) I,, .t. Q. |i.

;ti;9: (li)ilii 1 Q. B. 7i>l.

o\ Liitiliin mill ftnmliiiii /ti v. .V/fi-j/'-

"v-v IS-J . t> L. .1. C M'.MI; r.. R. li
E<1. 9.3.
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IIIHCIIAHUK oy rONTKAriM.

Iia< a lion /) Ami llii» luic |>ru\aib> in llic «tt-.i' of iiti iX.tiUor,

altlumpli 111' i-* lii-ni'liiiullx rnliiipd to ili;' iniioiml dii to him in

the clm-urliT of I'xoi'ulor '«/ . In tho mlniiniiitrnfion of tnwte,

UM liftwi' II tiuMn- mill reiliii ijiti- IiiimI, ilw lattor fuii cluim

nothing out of tin- fHiali' until ho Ua* \»\\d wlml ho owc>», iiml hi»

doblH to tlio •slat nv Ih> not olt nMu'iuM liiiiK I'lH thin liiil.ility

is only ill n':<|M'( of d'hl* iluo from liiiii |iormiiiiiil\ to the

ostato(r). In the event of his bnnkiu|.li\ llio trustor in hmik-

luptcv can claim only subjo.l to tin' suni' kuI-oHi*< Whoiv a

pei-8011 i^ cnlillid to the iiiiniodiiito transt'or of a fund for hin

own honolit from a harr trustnt!. he will U- troatod •ronmillv as

untitled ill his own right for fli purposo of Kot-olV; hut upon

grounds of coiivonionc tho oourl will not ini|uire into u trust

and lake tin- lucounts. to ascrtaiii tiio ri-.'lit-' of !i n-xlin i/iis

IniHt mill Ihc mnouiit duo to him. in rolv f<u- tho purpose- of .stiib-

lishinj,' a srt-olf (/) Wlioro tho dohl has Uwn satislied l>,v a

composition in bankruptcy there Ih no right of sot-olT against a

fuitlioi portion of the ostato coming to the debtor in resport of

the uiisulislied part of tho dobt(«). Tho same principh' wan

applied in tho winding-up of an insidveiit coin|iunv wliire a ile-

hoiituie lii)ld'r'> dividend wiih roliiiiiel tosiiisfv his liahilitv for

daniii<,'i> for ini-ri'ii-mie • ,X .

Upon iis^iiriinienl of st debt, the roinodv liuvinir '>eii within

tho exclii-ive juri-dielioii of tho (loiirt of (^Imiieeiv. tho assi^'iiee

took suli.jeei to all tlio ec|iiitio-; oxistinsr lietwii'ii the debtor mid

the asMsriioi at the date of the assiirniiiont, iiuiuding a riirht of

.set-oil; and tho a-<iu'tirc wa-s bouiul b.v oijiiities 8ubse(|Uontly

arisiii<r lietwceii tin' delitor mid tiio a-'sje.nor iiiil'ss he had u'iven

notice to the debtor of ills rights under tho assigiinioiit. from which

date the iissiuMiee was eonsidored as the creditor in eipiity for tho

purpose of R -t-oll : liiil tlio nttico of the assignment would bo in-

Hi

ip) iix /I. lieliniU (l»ll"y, 30 L. .1 Hk.
4,-); L. R. 'iCli 80«.

(7) MMl'ti.H V. IVIutk {IN7.'>), 44

\..3. V. .i84; L B. 20 Eq. 21».

V) i'nuyliui) V. Williaim (1816). \a

L. J. Ch. '^04
: Bff(f. (1844). 13 L. J. C.

461: .1 Ha. .i;)!!; Rt rrti/'or (1891), «3

L. J. C. 4i4 ; (
18'.I4) 1 Cti. 671 : Iti Jlt'in

(1908), 78 L. .1 C. 56; (19(18) 2 Ch. Ii82.

Sec HalMt v. llnllelt (1879), 49 L. J. 0.

fil : 1:1 Ch. I). -IM.

(») J.Mf- V. .I/</»«)j (1844), 13 L. J. C.

47": 3 Ilure, ••)K8; *» H'ntxm (1896),

nn L. .1. C. .153 : (1896) I Cli. 9V!.').

7) ./..».. V. .I/0V..7, ISM , 13 I,. .1. »'.

4711; 3 Hare. .iti8 ; Fii'iiiuii v hiiult

(18.11 1. Ji) L. J. f, .1(14 ; '.I Unv. \m>:

MMMim V. /•.,//«! (187',, 44 L. ,1.1;.

Mi: L. K. •-'11 K<| 29; /-> //. Murier

(1879, 19 L..I. lik. H; 12('li. 1). KM.

(«) R- ItiiiM (1896), (!.> L. .1. C. s:il);

(1896, 2 Ch .>84: Rr .V«Y«(lUmi . 78

L. .1. C. 432 ; (1909) 1 Ch. 806.

(j-) Rr I.r,d,und lliiiiliii Thialnn IIMU),

73 I,, .1, O. .l.-iS; (1901) 2 Oil. 4.') : .S. P.

ftoK-f'j Triutee'a elaim (iwH), 75 I. .I.C.

23 : (1906) 1 Ch. 1.

HiM.
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opcrulivi' when' tln*ic hiis tin i'X|>i'i'itHU);rt't!iiiuiil hlwi*!! llif ili'l)U)r Ciiu-. XII.

iiuii uMti^iior gixiiiK tliu Iuiiiki' u ii^!it lo Hct-olV notwitlisliiiiiliiig

thoa^signimai ,// . A siiri ty iipon j)ii\moiit i f thtM!el>t siMititloJ Set.oftbf

lo uii ii.'<'<ii;Miii(<nt of tlio HS'iiritii's ol' tlu' i i-'ilitm- uu'i»iii»t tho

prinnipnl debtor, and iiiiiy rtMlucc tin' |ii'ini'i|>iil hiiiii piiviililo by

a Mt't-oli of inoiii'V dm- ti> liiiiiM-lf from the cruditoi- '; , or assert

the KUtiii' riglit of »;l-oll n(;iiiiist tlic cii'ililor ii<i in poH^oMscd by tbo

priiK'ipnl drbtor (a).

'I'lif Siuliili' of Sit-oll .2 (iiio. "i. «!. VJ.' . s. -J, in li.'riii> pro- >*t*-"fl>>r

viUr'd. il cith.'r piiilx mii' or lio Biied as cxiiutor or udniiiiislnilDr, ex. I'lituro mv\

wbfro tliiic an- mutual d<-bt* biwicii tin' ti^tiilor or iiil v.tato
'"'"'''•'

and I'lthei party, one dubl may be w.'t aijaiiist tlic other ' ^/^'

.

IJut if cither party sues or is sued at oxwulor or udiiiiniNtrator,

debts due from or to him in hi* own rij^Iit cannot !)• set oil; and

if either party »ue» or ix siieil in lii> own right, dcbt^^ due from

or to him as i.'Xtv.'Ulor or udministra'or eannot l>" set oil; unless

the estati' has been elear^-d of ail prior debts ami oliiiriies so that

the exeeutor or administrator has beeome entitled to the clear

residue {c . TUf debt sued on. and the tiebt sought lo Ik- sot

olT must have ai:crued in th" lifetime of the deceased, otiicrwiMO

there is no mutuality within the meaning of the enactment, and

consei|Ui'ntly no right of set-off (rf). In the ease of an insol-

vent estate, the mutual credit claus'j, which is more far-ri-iichiny

than the Statute of Set -oil, is introlucod by sjct. 10 of tho Judi-

<'ature Act. 1870 (<• , and the rule has no application where the

insolvent estate is being administered in bankru|)tcy under

sect. V2'> of the Bank.uptcy Act. |H8:U/ By Onbr XVITI.

IV H'.i/".i. \. M'l-ir.i/,. A'v. (IsiiT .

30 L .r. ('. V -.'S.-, ; I,, K. •> C. r. AM ;

MM:,ii„t V. i;,'h„l.- 1>t;i .41 I.. .1. (".

oS4: L. R. •Jii K.|. •-'»; A' /.. 7'/.-/.

(issi . .-.:! L. .1. (;. Iiins; i';. I'n. |)

as: ; rl,ri,li,- V. T'I'II'IOH. ll,/,M,„tl. /."«'

A >' isy:t), (!.' L. .1. C. HSi; nsiOi j

("li. 17); IliiiHi/l V. ir/nlr (1910, 7!)

L. .T. K. H. ll.U: I'.lKi > K. li. 64!.
.- tU /I. Slrfhi II!. ilsa.'i:. 11 Vr«. •1\

.

VnllfUHii V. XM. IS17 , 3 M.r. c:.'i
;

Ex p. llnnilf {IX'in . :14 I,. .1. Ilk. 41
<(i ll(im/> V. .Iiiiiii ilS4ll , in I.. .1. ('.

i.58; llirliii-iitiir \. Inrii il.S4J), 41

Ij. J. C. p. 171 ; L R. 7 C. P. 372 ; I!.

IFttlmH (ISll(i), «.') L. .1. ('. .i.);t ; (lS'.lli>

I Cll. \)i-K Sti> .Muriilni V. (."/.(o I iNii'.t .

I,. R. 2 p. C. 408.

(A) See aiit'-, j>. TM't.

f) Ih.l,:/, y. <:hiiieh (I74S), :t Atlt.
6fll ; •/',(,/.,( V. •/•/.//./,

,
lS7-il, 4 1 f.. J. C.

71S: I,. II. Jii Kc|. I.-,.-,: M„l,ll,l,m v.

V..IUiih IS7.1 , 41 I,, ,1. .,S4; L. K. 20
Vji\. .'II; /../ II. Mmur ils7'J), 4H I.,. J.
lik. '^. l-.'Cli. D 4111.

-/ /.',-« V. n„i .. 'lS'..->,. 25 L. .1. Ex.
;iii; 11 Ex. 41(1; Minlill v. TM/it.mm
IS.'ni . n E. & B. 97«; \rir,n V. X„i.
l-iii: JH. 1S76), 4.') I-. .T. (•. P. iHH; I

c. I" n. v.'ii.

• , Hk s.i.iih ;is8:t. >> Ch. I). r>8«

;

.'i.' L .1. <". 411: It- lliihin, I'.MISi, 77
U .!. 0. 4iS; jllMPSi 1 ('h/ 804: Rt
.MiMiihiiii (IKUii , (;ii I, J c. 1 li ;

(i'.i08>

1 Cll. 171.

(/) ll'iit/.iiii V. I.ttiihaii (IS'JS), 67
L .1. y. B. 2t!.'
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.liiiii4*ro(

uUinM bx or
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8«t-otf in

dBiniotra-
tiODof

8<t-ufl in

bkiikriiptcy.

r. 5, 'CluiiiiN liv or agaiiiitt an oxHUtor or adiiiiiiistrator a* »uoh

nia.v bo joiartl with clainw by or a^aiiiit him pcrwHiallv. pro-

\idiMl the laHt-iiifntioiiwl rlaimn are allogisl to uriw! with rofer-

rnco to thi' »'*ta:e in rctjH'ct of which thi' plaint ill or (li-fonJanJ

auos or is amxl us executor or administrator "
(7). Thin rule doca

not apply to tounterclaims, and therefore the dotVndiuil euunot

-ot up (luiins iis/ainHt the plaintiff personally nml iil«o a« i-xe-

rutor (A

In the udiiiiiiislrafion of ossi' » an 1 .MHiitor nmy retuni 11

pwiiiiiurN lejcaey in paynuiit of a debt due by tlie leifnti-i' (o tho

testator, if tho debt ii immediately pttyal)le i : but not of a

debt of the legatee to tho executor in hit own riv'ht xk ,; and an

assignee of the lesracy can claim only uubjet^t to the debts of tho

'^jjnlec to the tettator. and oven ineludinj; dobt« barred by tho

vtBlute of linii;alioh» / . I»iit if the .-xecutor has set ajjart tlio

legacy and retains thf miiount merely a* trusttw for the legatee,

he innnol ufteiwanU s t oil a deh: of the latter to tho estate (m).

In the tase of baiikiiiptcy of the dchtor In-foro the legacy is due,

the eX'Kiitor must pay tiie le.'ary in full to the trusteo in bank-

ruptcy and prove for the debt ; nor can he retain it for tlividcnds

until a dividend is declared («). And if tho debtor has made

a valid com|)osition with his creditors the executor can only

retain for tho amount of composition (o\

r.\ till' Hankrujitcy Act. 18t<;J, s. ;J8 (repeating previouM-nact-

inctits to the same etl'ert . 'where there have be -n mutual

crcnlils intiUml (b-lits, or othi r mutual dealings l)etw»'«n a debtor

against wliotn a re ciNiiig ord r shall have b(\en made under this

Act and aii\ other person pro\iiijr or claiming to prove a debt

under such rec iving order, an a<!o;int shall be taken of what is

(./ S,.' Hull, V.-C. l;ifl,n,l. V. Srull

;i87ii . i'> L. •'. i". a.''"; i*'!'- 1». Th
(I,) Maedoiiihl v. Ciriiiqlin ISTS , IS

L. .1. C. r. ITii; 4 1'. P. I). Js.

[i] r,(„,pl„ll V. S,nil\,rd \WM:, 1 CI. i
F. 4i9: lie lI'iiftMi "llHiHil, ti^ L. .1. ('.

»S;i; (1»( I Ch. i'i"): It' Ahtuham:-

(1!I08), 77 L. J. C. 5;s ; l» H i CJi. i;'.i.

(/' frnmitn v. I.utHtitt \>'\\
.

-'»

L J.C. n64 ; 9 Han-, ll:t; M;M/t/„„

V. /'.,//«* (187.1 , 44 L. .1. 1'. •'>N4
; L R.

20 Ta]. 2!1.

(/) S<* Hr Kiiiiimnu (ISsn, .50 L.J. C.

629 ; IS Ch. I). :tliO : lit Akf-maH {1891,
CI L. J. C. M: (IHOn :t Ch. 212 : Ke

Itniir IHiSi, 7K 1,. ,1. c. 5ti : iitxis) i

Ch. (IS'.': AV Siin'H 111. 9,. :s 1,. ,t. 0.

I.Ji; 111)09) 1 Ch. HIKi. 8«* R, >loy ^
r„. I I'jOd , (9 I,. .1. C. 481 :

(19(Hi 1 Ch.
119.

„.} Il,ill,inl V. Mtt.mliH 188(1. 49
1, .1. C. 014; 14 Ch. I). :t;4.

/,) I h, rni V. llimllUr
,. 1 8.i9) , 9 L. J. C.

IIS; 4 Mv. A: »'r. 442; Kr llml^iim

(1878). 48 '!,. J. C. :)-i: 9 Ch. 1), (173,

/,V /*,««« '18!M, , (l.i h. J. C. 8110 : 1 1898)
> Ch. 684.

(o'l Jir thiirn (1«S(P , 60 I,. J. C. 25;
If) Ch. D. 202.

U 1
1

'
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(luf h'oii till' oni' |>artv tu tlin other in rnNport of hiicJi iiiiiIiiuI •hat. XII.

tlciilin^N. tiiid till' Miiiii ilui> frnin tlio <>no |iart,\ itliall Im lot oil

niriiiiiftt aiiN hiiiii iliic IrDin llu' otlii>r |iiirl\. iiiul tli<< biiliiiioo iil'

till' iii'i'o ml nil I III) iiiiit'i' m'iiiII III' I'JHiiiii' I III' jimIJ nil I'itlior Niiln

niipi«tivclv; Imt n |ii'i'Noniiimll nnl Um til iin I r t MMNi'ition to

oluini till ln'iii'lii of liny ftol-ntl u^iinai tin; |iro|iui'tv nC a ililitur in

any coiic whri'i> lir liail ut titu tiiiit' i>l' Ki>iiipf rrrilil to tlu> ilobtor

notice of an uit ol" liuiikrii|it('y iniiiiiiilti'd \>\ tlir lii-htor iin«l nvail-

«liltMi>rninnt him. lU thn .Iiiiliratiiii' Act, IH7"),ti. 10, tlit> ti-ction

ifl to III' ii|i|iliiiii ill the ii'liiiJitiKinitiiiii of iiio ilvoiit i>«tat4'« of

Hii'i-tiMil |ii'i'Kiins (pj; itml in tlm niiiiliii)f-ii|i "f iiinolvnnt r nn-

|ianii'« (7;. Hcfori' thn Bcption caii Im' iijijiiitni it is ntsontinl thiit

thiTi' shoiiM havi- liii'ii iiiiifiiality nl" tJoaliiiif bi'twocn flic

|iai'tii'N \r}. Uiil till' Hi'i'iinn nvcrriilnH any agnx'tnont to the con-

trary whii'h may ho i'xintiirr ln'twu-ii tlio partio^ '«V Tim M'ction

difii'liiiriri'H tin- lii'hfn and rri"lit« in thf poiirs" nl" .iiliiiiniMt ration,

K'nYiiiu' till' liatani'o only |iayahlo: hut it in ulx.i nvuil'ililo as a
pk'tt of »i't-iill' in nil antion hy thr triwtoo of tho haiiknipt /).

And a IranHfiTi'i- ol" tin- hankriipl ostatc takes it siiibjoet to such

wt-oli in acroiuit «). Thr si'i'tioii apjilii'S IkiIwi'i'ii parties in Piirii«.t«i

thiir iniitiial ri(,'lits; if is not u|iplirahli' wliiii' either parly claimd
"" "*'

as tnislee for iinnthir X': iioi is it a;iplii ilih- in tlioem" nf ileal-

int; with an iiiri'iit ai a|ipari'iit owiiet', as .'ii.Miiist the i'!:iiiii nf the

prini'ipiil //); nor tu iiiiitiiiil ilehu with joint parti's une of

whom I itiiHN liiinkriipf .:): niui a cieililor is n >i eiititleil to set

off u Miim paMilile hy him to the Iriisteo, qua tnistixi unil not Hf

rppresentinjf the dehliMs estate, against a doht duo hy him tn

the dehtor (rt) The ere lit must be ffxvon hefore notice of an Noti.pof

aot of hankruptey, hy fl x|ires« lerms of tlio provisi f the *>"'>kruptcy.

section, lis to credits given to the bankrupt, and by neci-siry impli-

49
y

/<) /{• Soi.lh ilssili, 2i 1, .?. C. 411 ;

ri (,'h h. lUli
: ll„tl.,Hn V. I.,„d"l'l

(iwm.iiT L .HI H. 3i;2; /^ m,m„i, „

(1H:.<) , (i'J I,. .1 ('. H! ; IN'M.I 1 CI,.

17:1 ; Av '/(./.,/./ I'.idii, 77 L. J. ('. i'.>s .

(IWIM) 1 t li. MUI.

lyi Mi-u MfrMtf Strel t\>. v. Xittftm'

(18KI), vi L. J. C. 497 : !l Ap. Ca. 4:14 :

Klir.lr'a llnlrl Co. V. Jnnm {IS«7), .i6

L. J. Q. B. J78 : 18 Q B. I). 4:)a.

r; Rr Miil-KfHl Fiulmii (1896), fi.'i

L. J. e. -IM: i\m>S. 1 <'!i. 5G7. Sti-

Ej p. Ifiri, (ISiilii, M r,. J. tj. B. 144 ;

(1896) 1 Q. B. '2l!».

(«) A>/i. Jari-mn ;18771. liCh. D. 3.V).

I l:.il <. J.,m> ISHI , Jl \,..].il. II.

li.H; s (i. H. I), u:.
•I »'--t\. Iliik,r'\>\;:<

, 4-1 I.. .1. I'.x.

Il:i: 1 V.% l>. II.

jr /'(„,,, IV. »»"./»«« 114:11. i:i I,, .t.

Kx. .'im : 1.' M -v W. 1 .1
;

/«.. M,iii„. V.

s,„,„,i..-. \^;-i . I. H. 7 ('. r. 7.>».

V Tnrinr \. TIr.m 1- 11871, III \,. .f.

• '. V. •J7I : L. I{. (! C. I', (ilii: A, ,,.

««v IS77
. 47 L. .T. Bk. :)«; 7 </'h ll. ,0.

r Xrir (jH-hriiln I'n. v. I'llrv l,Sti9),

.3.S I,. .1. V. v. -.>«; I,. B 4 n I' i;.M.

<«) Ki p. lukkiii ii„f,inM. r.id.

'1909 . 7'* L. .1. K. B. :C)t : 19ii. I

K. B. 4.!(l.
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P«IT IV.

Oradltn auil

icfttinir*

MlaiHiblf
towt^iff.

Dcpunit or
poMmMion of

ptoparty.

wtiou oa u. lirinJita r.r..,v..,l Iron, t|,o Ui,kru|.t /,j. ('.t^jt,
given or mutiml .l.,,li„gH niu<t t»... .lut.. „r tlw r.Msoivin^ oniw ar»
not tvailnhl.' for •.t-oll within tlu. »,«.ti„i, ^c;.

Th,. *,tioi, applies to ,„,v elttiiiit ari.ing out ..f muiu,.! orodita
or (iruling* wlijoli hixH,uw tupi»l)lo of aot-uff: oh a .hu,,, for tho
|.ric.. of K-KKlaaold upon a or.«lit which hua not ..xpiro.l before the
l«ukruptry ^d); or u claim for not accepting u hill in p„v,n.nt for
1<«x1h moI.I (,.); or ,lai,.,g upon th.. iicceptuncn or in^lorHoinunl of
lulls whirl, „iv ninniiw "t the timr of ll.,> UnkriipdN. and which
an, th.i. HI fJH- huiHM „( tho partio., or uhi.h (I,.-n Imv. In,oi, .om-
|K>lh,l to tak.. up .,..,, f): but bills u..vpt,.,l „r i,„lo.i ,1 «inc, th..
I.ankrupt.y .ann..! I- s, i oil ,,,). n... u.r..piuu.v or ind .rHomont
..r an aceomniodutinu l,i|| in « emiit whi,!, umv 1... not olT. when
Ihc party has l„.„n .onip.Hod to p.n th.. hohl.T uftrr th- b„nk-
luptcx (A). Tl... not, 8 of u banker lua.v bo brought into account
uga.ngt hi... M, In, i.unk.uptr.v; p,„vi ! i Vu^y w.r,. taken without
uot.oeofuuac. uC I., .k.„|,;. ,,..1.1 ,h„UKl. with nolle,, that he had
stopped puN ,n, n( ., - ri.„

, ,n,l,„.,.-M,on,
,

payable in ro«poet of
land nm> bo «

.
„ll a. ,,,.-1 a ,

, ,„„ for work done in the course of
th.. bankrupt's tra !. |.r,o, i„ ,|.o .late of tho ruu..ivin« ,.r.ler k).-A mere dej.osit o> pusM,.,8i,.n of property is not a eredit or
deal.njr within the «t.ilut,.; nor does a moitj balunee of mutual
credit gm, th., ,

,
,litor a lioii up.ui property of tho d.-btor whici

w in the jiosseMion of the ,;re.lit..r at tiio time of tie '.ank-
ruptuy v/j. But th.. «,.t-oll of mutual crodiu. leaving the baian-.
only payable, disehurf^es the debis t,. that oxtout. and th r ...
discharges to th,. same extent any lion or charge ui-

•

j-r.,-
pert> ,//)!. A deposji of ^,„,„|s „,. 8eouritii.H with aull,, I

I
i,,:

.l» t:ilu,ii V. /,i,.,„„„l Ism , -ii I .1

p. C. 1 : 7 Ap. Vi. 7«.
[< Er p. MiiHl (IMDII , ti!, I, ,1 »i UW: \'.<w\: 1 ii H, .-,4,;: /.> „ .v,,,',-,//

IMIoi. ru I,. .1. K. H. (110: |,,i„ I

K. B. .*>,»2,

'/) .l/HiiMiiu V, A//,,,// 1707 - r I;

37H.

{r liiinoH V. //,// i.s:ia . •.' I, J (. !
•m-. I Hintf. N. C'.74.t.

..'.' ''""'"< V. y«HM is.io , 10 B. ,v- ('.

7"^: .//.,(,/,., V. r«i)ic (1S44\ 1.1 L J
Kx jot; 12 M. \ W. 7.->l.

.'/) Aj //. Jti/iln (ls;i). 10 L. .1. I)|<
•W. I,. H. tiCh. 41.1.

,/') /{iiHsi// V. /Ml [im> , n M. i \v
iU : Hinlmiuii V. Timmit (ISIl.i . I C. U,

/ //I'lAi.,. \. II lull.,, IK.M M ; ;

<>. S. K. H l.l.-. : f:,.l,, y. li„:^„
l.'^lt. It I,, .1. Kx -im; ij M. \- w

kl Aj /'. .V„.,r// {11(|„
,

7,, I, J
h- H. til": I'.Ua I K H. .,;.'.

' /,'"• V. //,„•( l.sis . ^TH,|„|. 499-
i Sill. I-. C. .-((ll : A/,,,/,', //„,,/ ,„ ,.

./...".. ISN7 ,
.•>,; L. .1. (J. H. ..,7^ ,^

l^ n. I). (.-,!,: /.„,„•, •/.,.„,,„ ,. ,.
f.

A> I'HIS 77 1, J. K H.,:\\: ,;|9om
. K. H. .>»; ri'vil. ,„, „tl„.|. LTcmdii
"'./" '/. /:. Jl</. V. /,,„,/•, /,,„^,. l;),)9|

i.^L. J. K. n. HI,
: Mill)" A »• ||,y

(... A^^ /lm„„> (iN74 . ,) L. J. Bk.
".

. !.. K.!'< h.j'j.i. .N,.,..i/.„/;„/„„^v
.\.//-/i» (INijj , ;ii L. J, u. B '1.-. > B
kV S. 7s:). '

°-
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< onvort th<-iii into nionny tor tlio uw ot the owmor gtvta a omlii to fnir Xil.
"In- agonl aa to inoiioy roiwivoil unil.-i it boforo ai>ttoo of an aet at
• •unkruptej ; mirl notiiv <•! thu Urikmptc.v r,.voko« tho autlioi t).

if it is rovo«!al>li'(»); hui if tbcro wiw no ponor to convert into
iircMc_\ at th.' tinii' of thtt bankruptfy, lioro is uo credit given as tu
ihr proj...rt.v w it Inn rl.. Act («). Upon this

. rmciph. u policy of
insuranet ih not ,i ,,,.|it or dealing with tho iu» jrauco conij/ttny
whii-h tun Im- m\ oil lioforo tho sum insiirod IuIIh dm.; 4nd u|.on
iuiuidation of tlw eoirjpany tin- then vuliio of the policy cannot i«
-«t oil againMt a olann against tho policy holder l-r udvancoa
mad., upon the policy />). Tho tcnuncy "of a house is m erodit
or d.uling within th> section in rospoct of n .( ,,. ruing duo,
which may bo Sft oil in account in liu- bankrupt of .ho
lundloi.l or of tilt- t.-nuii 7). Tho trus»<M) of 4 bankrupt tt-i.^i,'

huvijigucuoptiHi th.. tuiianc.v for tho beii"lit<d' th,cri>ditorH b,- ..met
porsonally liabb- and ontilliMl. on ussignoo of tho tonuncy; and
upon th.' t.Tniination of tho tenancy by notira- to quit tho landlord
.iinnot m-\ oil rent accrued Iwforo tho bankruptcy against the
< laims of tho trustot* as outgoing tiMiant, Iwcauso th.«v aro not
luutual tT...liu or dealings (r). A t.nant having « claim f..r un- l-nli.,«id.,«i
hquidal.d duniug.s upon an agrfcmuul of hi-, iandloni t. put the '»'»"»'«•

demised pr.'nii«es in rojiair was hold eiititlwJ in tho bankruplev of
tho landlord to ».>t it olf against rent arcruing due ;«). Aii.l in
an action by the trustee of a bankrupt for tho piiw- of goo.Is gold,
tho buy.i may set olf a claim for damnges for .lofects and delay
in delivery of the goods (<); or a claim for damages for fraudu-
lent inii"-..j)resentation of tho seller wlii.li induoed tho salow).-
Jn addition to the statutory provision risj)octing the sot-olf of
mutual debts, the frustoo may .loduet from tho amount of the
dividend piiyabl.. to th.' proving ci<-.|itor. ..r his assigiioo, any

\l» /'(/ ,1,,. !!„., V. //„,/ INlK . H
Taunt. I!i;»; J Sn,. L. C. *i|

; .\,„„.„,,

V. /n. of liiilin (INKS,. ;j; I,. .1 I j'

ii\ : L. K. .1 r. I'. IH: hMwii v

TH,;i,„m.l ilH^-h. r>\ I,. J I*. I'. 1 ; 7

Al). ('a. 7'...

M.Hin., I'. C. |.>0:
'

.l,ih'i, V »,„,„,„
IN.i:.,. :',H 1,. .1. f. 1'. .(>,:; I,. K. I

•'. V. 714.

!• A> ;/, /V(,, lH7.->). I,. K. II) Ch.

'»/ liunlh V. //.<^/,l«..,„ (IH7:), 12
I<. .1. r. I'i2: r. H \h\\. -m.

i\ Mi„„,„i\. si.r,, \-.K< :,i
I, J

U- H. IH; 1,1 (i. u, I, 22. S.1. A>'

«

//.<.',„„, |s'.i:i , .;.' I,. .1. (J. II ,j_,,H

> /ii„.n, \. iiiii,l,i„^.„i iH7,i 42
I. -I f. VM: I. R. |.-, K.(. *i.

> r,„t V. ./„«,. : 18X1 ,, .-.I I, J iJ. B
IM: H (t. H, I). U7; y,,:..^ s,„l Co
\. Saul., ISHi). ,1:) I. J ^. •,,-, j
Ap. (a. \.\\ ; l.rr iiMil rh„f,„„i,i\ nut
ISvii, .VI U.J. ('. jw); •loci,. I). ..'16.

li. B. 4ti:t: !i y. n. I), ii:,; •/,/,,„ ,
liuu-Mn,, ;ifilo,, 7!i I. .( K. B .-117

I'Mo I K. R. 7l.-..
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I'aut IV, auui awanletl to tUn tiusfoe to be paid In the uioditor in ro«(|M-ct

of abortive upplicatioiiH in tbr l>ankmptoy x).

Dct-iiff witli

oumpanifv.

Setoff in

wiDdiDfr*ii|>,

Set-off witli

eontrihn-
torieH.

Ill m.tions by or against publiu companies, s i long as tlnv aro

carrying on business, set-off or oounterclaim may be pleaded
according to the same rules as in actions by or uguinst privnte per-

sons; whether the party sued or suing is a shareholder or not, and
whether he is charged with calls upon shares or other debts //:.

I'poii the winding-up of ii eoiiiimiiy, uheHier by orler of the court

or l)y volunf luy resolut ion, a liijuiilator is apj)()inted to earrv on tho
business for the purpose of winding it up and distributing the
assets in payment of creditors; eoiise picnlly debts afterwards in-

curred by or against file liijuidutor cannot be set oil' against debts

due to or from the e impany before the winding-up, because they
arc not in mutual rights (2). But in an action by the liquidator

for debts due to the company before winding up, debts due from
tho company before winding up may be sot off, afi in Imuk-

ruptcy {a . And by the .ludicature Act. 1875. s. 10, the inntual

credit clause of the 15ankruptey Act is imported in the windinjr-

up of insolvent companies /> . Where a company in liquidation

recovered damage'* for a tort committed by the defendant, who
counterclaimed successfully for a debt due to him from the com-
pany under a contract, the court refused to allow a sot-olf under
tho powci' given by Order' XXI. r. 17(c). The m^ of a con-

tributory in the windinjr ii|> is ngulated by the Companies Con-
solidation Act. 1908. 8. Kii, whieh provides that the court nmv
make an order on any contributory for the payment of any
money> due from him, exclusive of calls; and it may, ' in making
such order, when the company is not limited, allow to such con-

tributory by way of set-off any moneys due to him from the

company on any indopendiut dealing or contract with the com-
pany, but not any moneys due to him a.s a member of the company
in r(>spe<t of any dividend or prolit : provided tiiat when all tho

(J-) /:. //. (Iff. //'.. U, M.n,,:, 1 117

.

7ii U- .1. K. B. losii: 1!mi; > K. }i.H'.t\>.

[i/'i Jt ofl.M. U.. //</<«»//,,.(>.. ISTiV.

44 L. .1. v. '.':):) ; L. R. 19 Kq. I-W.

.-) Kr IV/fh/,„„M ;187.s,,47L. J. C.
SOI ;

!l Ch. I), .-.it'i :' Oill't ,(Me(l879j,
48 I, J. C. 744 :

1-.' C\t. n mH: Ina
Hull Hfitlim/ .Vi/'» To. V. hfmghts Forqr
r... ISSI), ':,\ L. .1. Q. B .?H8 ; 8 Q. B.

II. 17ii.

rt, Hfn miff
, p. 745,

h Mllfni Sli;l i;,. V. S'lllllii, l»S4j,

A3 L. J. (,'. 497 ;
'» Ap Ca. 4:i4 ; He

.Uliil'iuiin riii/trilitx, l.il. (Nil. I ,1S1IS),

67 L. .1. C. Mil : 18'.)S 1 (;h. C.lll.

/^ /*/«'-. tUII-jtuMtiui/ I 'ft. V. hfif Moor
Inn !„. ,1909, 78 i.. J. K. B. 702;
(1909) -1 K. B. ;!44.
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oreditore of auy ooiiipaiiy are paid in full, any moncyH due to any
contributory from the company may bo set oK against any subse-

i|uent call or calls ' (d). Until all the creditors are paid in full

a contributory can claim i.o set-otV against calls upon shares,

which must bt- paid in full before he can claim a dividend with

the othei creditore (e . And any agreement to the contrary is

inoperative in the winding up as against the creditors (/). This

rule applies to calls mudi- before the order lor winding up (g).

It aj)pli(>» whether the windiug-iip is voluntary or not (A); and
whothoi till' company is limited or unlimited (t ; and under the

came rule there can be no counterclaim by a contributory in an
at;tioii foi calls 7r . An ussij^nee from the contributory of de-

bentures or ilcbts of the company taking them after the order

for winding up is in the same position, and eamiot prove ajrainst

the assets until all calls on ihr assignor are paid (i .

(/ ICe Hiram Miixiiii Ltim/i /'«. (lUOi/,

72 L. J. C. 18; (1903) 1 Ch. 70.

{rj tIriMell'i ciur (lHfi6), 35 L. J. ('.

754: L B. I Ch .5;i(! : .l/ittr". wv
(1884, .^54 I,. J. C. iiT: n> A'trifinM,
I'lii/jrrl,,,, l.d. (No. J (1898, 67
L. .1. C. .•)74: '1898} 2 Cli. 428. S<-e

(/>**« ami n'nl'n (•i«« (1870', 39 I,. J. (^
667: L. U. 10 E<i. .if.'.

(/ Itl'iil;'^ I'l.w ;187:i, 12 J,, .r. ('.

404; L K. 8 Cli.2.'>l.

yi ll'inietl'n ,iixr 'IS7.1;, M I,. .[. C'

2.i:i: I, R. 19 E<i. 419.

* H. ir/,i>f/,<,»„ f\K7H\ 47 li .1. ('.

801 : 9 Ch. I). .'.9.1
: ff.,*./ v. /Iirri,

(1889 , .59 L. .1. Q. B. 247.
(' Ar />. Ilrainrhile (187li), 48 L.J. ('

Mi:).

(/) (I'liriuw lit Sffurilii Inti. to. v.
l),,H/,~f,, issii . ."lO I,. J. v. V. li'9.

/ /.'..//. Vnr/.'Hzif '18(18 . :i8 L, J.C.
199; L. R 7 E(|. 210: /;.,/,. ./„„«,
(I8S9). :is I,. .1. C. «I(!: L. R. 8 Kq.
22>. Si'f Eji>. stMiiq : 1H70), ;J9 L. .1. C.
611 : L. R. .> C'll. 492 : lie und rhni).
„rlii's nl^r 18S.')>, ;')t I,. .!.('. 461); ,1(1

rh. I) 2ir>: II,- (i,„i ,v r„. imioi. 69
L. .1. ('. 4S|

: 'liitiii ; Cti. I(>).
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KiciMviiiL' iiiilcr I Mrii|,. .iii.,11 nr iiniini.'. in. nt iilju'li'iitiiiii ..f

l'HllkMl|>t< V J,^l

Onit r of iliMl.Hrifi' - plimliii^ i.i.li-r i>f (liM-li.irkrt' TSi
Kilits mill liiil.iliti.'N |iroviilil.' .i.iitiiiiriiit liaMIitifH -lUbilitien

oil bills of I'Xihiiiii-i' fiTiiiINfpn slmreB jsa
Linl.ilititH for unlH|uiil»t«l damaircH fur iiioiipy ohtaiiiMl hy

wroiiir clibts iiivuirfd by Jraiid— pirf( nniial ilfbtH—tli.tn s!-

fr r>iit ;.in

Liability of ro-debfoi or suri'ty of bankniiit ri^rlit of surety to
<livi<l<'ii<l .'

, . -ijn

Kori'iuii debt- fori ijfii liankj nptiy Tii(l

Thk discharge of debts and liabilities in bankruptcy is now regu-

lated by the Bankruptcy Act, 1883 (amended by the Bankruptcy
Act, 1890), which enacts as follows:—isect. 5, "The court may on

a bankruptcy petition being prosented cither by a creditor or by
the debtor make an order, in this Act called a receiving order,

for the protection of thn estate." Soct. 0(1), "Oa the making
of a receiving order an ollicial rocoivcr shall be thereby consti-

tuted receiver of the property of thr? debtor; and thereafter no
creditor in respect of any debt provable in bankrupffv shall have
any remedy against the property or person of the debtor, or shall

commence any action or oth-T legal projeeding, unkss with the

leave of the court": (2) "But this soction shall not affect tho
[lower of any secured crelitor to reali.sc or otherwise deal with
his security." And, soct. 30(2), "The court may at anv time
after the prescnta'ion of a bankruptcy petition stay any action,

execution, or other legal procosi against the property or person

of the debtor."

KtH!eiTiii(f

oriler.

Sect. 18. The <r(dilors may, by a majority in number ropre- c'o.iiywtim

ecnting thre;^-fourth3 in value of all tiio creditors who have
'"""'»">'•-

proved, accept a composition or scheme of arrangenaent , subject
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of bank
ruptoj.

^—^ to thi' upproval of tlui uoiiit; wliiuli shall l)i' Ijiiiding Jii ull tho

Ad^ndiestion cruditont an to any debto dut- 1« tlioiii fruui tln' d('l)tui- uiid pruvuble

in bankruptcy. Si'ct. ,'(». In dduult of any such conipoHitiou

or stiienio. "tlir uourl shall udjii(l;,'t) the debtor liankriipl ; and
thuiLUpon the properly of the debtor s!>«ll Uvoiiie divisible among
hi» creditors and shall vest in a trustee. ' Hy sect. 2\, provision

is made for the appointment of some lit person to till the oihue

of trustee of till' pro|ierly of tho bankrupt; in whom by sect. ^'54

the i)roperty of the bankrupt shall vest on appointment.

Order uf

duoliartrp.

I'leaclin);

xrder of

discharge.

Sect. ~8(li, "A bunkinpl niuy at any time after being ad-

judged bankruj)! apply to the court for an order of discharge";

which till oourt, upon consideration of the bankrupt'.s conduct and
ailiiiiT*. may grant or refuse ubsolulely, or suspend for a specilied

time, or grant subject tooondilicms with respect to future earnings

or income or property of the bankrupt. Sect. 28 (2),
" An order

of discharge shall release tho bankrupt from all other debts prov-

able in bankruptcy "; except those specified in the section, namely,

debts on reuognizancc, debts char;,'ciiblo at tho suit of tho crown

or the public rovcnU''. o,- on bail borids; un'l "iiii order of dis-

charge shall not release the bankrupt from any dei)t or liability

incurred by means of any fraud or fraudulent breach of trust to

which he was a party, nor from any di'bt or liability whereof ho
has oblainixl forbearance by any IiuikI to which he was a jjarty."

By the Act, 18!)(), s. 10, "an order of discharge shall not release

tho bankrui)t from any liability under a judgment against him
in an action for seduction, or under an alKliation order, or as a

co-respondent in a matrimonial cause."—Sect. 30 (8), "An order

of discharge shall br- conc'usivi' evidence of the bankruptcy and
of the validity of tho proceedings therein, and in any proceedings

that may be instituted against a bankrupt who has obtained an

order of di.scharge in respect of any debt from which ho is re-

leas(Hl by the order, tho bankrupt may pl'sul timt tho cause of

action oi'curred before his discharge, ami may give this Act and
the spe;ial matter in evidenci."—An order of discharge under

the Act if jileaded, is conclusive in an action bv a creditor for

a provable dobt, though th • creditor had no notice of the bank-

ruptcy proceedings (a) ; and though his name was fruudulently

(»; llniil.ir V. H'.ft* ISTf,;. II) J,. ,( c. |>, Si); •_> (•. p, ])_ \ s^^. /_,„.„

I.nnura '^X^m), 4!) L. J. Kx. :J0(( ; .i i.x. \\ IC.'i.
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I

omitted by the di'htor from (lie list of incilitors »,(!>;; tho only ' «*!• nil
loinedy in sikIi cus.-s U'iu^ \o a|i|il.v totlm i ourt to resi-iiid tho
order (c). If llu- order of dist^liargo ia not ploudcd in an iiction,

and judjifnH>iitoons(H|uintiy obtained againsi tho dohtor, it nmnot
afterwards bo j)l(ado(J in bar to an action or oxoruli.m upon the

judpmont (d).

Tho debts provabI<> in bankruptcy, which are roloasod by an t)..bt«,-rt

order of discharge under sect. 30. and which arc bound by a com-
""ojilb,,'

position under aoct. 18 (e), are further delinod in soot. 37, aa

''™*''

follows: (i; 'Demands m the nalun of unlicjuidated damages
arising otherwise than by r.ason of a contract or promise shall not
be provable in bankruptcy." (2) " \ person having noti. . f an>
aptof bankiui)tcy available lor iidjudieutionagiiin^t thed btor(/)
shall notpioveforaiiydebt orlial.iiilycontiacted by the lankrupl
subsequently to tli. ,late of his so having n')tico." (3) " Save as
aforesaid all debts and liuliiliiii-^, i)iu>eni or fu'uie, certain or con-
tingent, to which the debtor is subject at tho date of the receiving
order, or to which he may become subject before his dischargi^ by
reason of any obligation incurred before tho date of the receiving
©rder, shall be deemed to bo debts provable in bankruptcy " 7)^

(4) " An estimate shall be made by the trustee of tho value of any |.>im,te„f
debt or liability provable as aforesaid, which by reason ol its ''»wiity.

being subject to any contingency or (XJiitiB^reneies, or for any other
reason, does not b(<ai- a certain value." (.")) "Any [wrson
aggrieved by any estimate inado by tho trustee may app.^l
to tho court." (())

•' If in tho opinion of tho court the' value of
the debt or liabilit> is incapable of being fairly estimated, tiie

court may make an order to that elToct, and thereupon the debt or
liability shall, for the purposes of this Act. bo doomed to W- a
debt not provable in bankrui)tx;y." (7) " If in the opinion of the
court the value of the debt or liability is capable of being fairly
estimated," th(! court may direct tho value to !).> a.sse.ssod and
the mode in which the asse-snient shall Iw mode, " and the amount

(*) t:iiniH' Y. rnirie (187!) , 4R I. .1

Q. n. 4»'2; 4 Q. B. D. 2!i.5
; H«,/.,„w/A

T. I'lfkles (ISSd;, 49 L. J. Q, P. 4.51:
« Q. B 1). 470.

(e) Sep Baiikniptrr Act, IS83.
a. 104 I]).

(rf) Todd V. Mititiflil
(
IS2I.). li B. & ('

lO.'i; Elltt T. Mrilrnry fl87l
, 40 L .1

O. P. 109; L, H.6V. P. rw.
(«) tknt V. l:art,,rd (188S , .i8 L. J.

I..

U. B. .'.3; 22 Q. B. D 90.

:/) See Kz p. thmhu-
( 1877). 47 L. .T.

C. 19; 7 rii. I). li:i; l{oo<i y. Seuhu
(1882), .W U. J C. 204 21 Ch. D. GO.-i

-

niiekKfU r. .V.irmin 1898). 67 L j'

Q. B. 43.5; ,I.S9S) ] Q. B. 622.
>) Sralon T. Ihrrhiirir [Lordt (180.5^ (il

L. .T. Q. B. 4S0: (IS'^,1 I Q. p. 8.53-
A>rr V. Kfrr 1897), 66 L. J. Q. B. 838
(1897) 2 Q. B. 4.39.

3c
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r*«i IV.

••LbUUty'
•lofinad.

Cuntiiifreiit

liabilitiea.

r»v':tr""p'^'*i(«)

of tho value when assessed shall bu ducoiod to be a debt provable

in bankruptcy."- By Sclitxl. 2, r. 21. future dobta may bo proved

as if payable presently " deducting thereout a robuto of interest

at tho rate of live per cent, por annum computed from the de-

claration of a dividend to tho time when the debt would have
bi«ome payable "(A). (8) " Liability shall for the purposes of
this Act include any compensation for work or labour done, any
obligation or possibility of an obligation to pay money or money's
worth on the broach of any cxpree.s or implied covenant, contract,

ttgreemeut or undertaking, whether the breach does or does not
occur, or is or is not likoly to occur or capable of oeciirrinj? hi tore

tlie discharge of tho debtor; and generally it shuli include any
express or implied engagement, agreement or undertaking to pay,
or capable of resulting in tho payment of money or money's
worth, whether tho payment is, as respoets amount, fixed or un-
liquidated; an respects time present or futuiv, certain or dipen-
dent on any ono contingency or on two or more contingencies;

as to mode of valuation capable of being ascertained by (ixod rule«

or assossiablo only by a jury, or as matter of opinion.'

Undei tho above provisions a contingent debt or liability is

deemed to be provable and is released by on order of (lisuhurge;

unlosp an order of tho court is obtained that it is ineapahle of being
fairly estimated (j). And the estimated value of a contingtuit
liability assessed or accoptod by the trustee for pro )f is conclusive
of the amount provable; as tho estimate of a life annuity, though
it excoodod tho actual value as afterwards ascertained by tho death
of the annuitant (A-). But if tho contingency ha|)pens Iwforo
such estimate is made, the provable value is lixod by the event; as
in the case of an annuity, upon tho death of the annuitant the sum
provable is limitiKl to tho payments accrued duo at tho death (Z).

So the liability upon a lire policy was ascertained by a bss hap-
pening after tho order for winding up tho company (w). And
tho liability on a covenant to pay tho premiums of a life policy,
upon the deat'i happening, was limited to tho premiums then

The contingent liabilities in tho following cases have

(A) f:rp. Ad'T flifll) fil L. .T. Q. B.
l-'i; (1891' ' Q. n. .'.Tl. Sm> Kr p.
Fm-'fliar i'l890), «"i L. J. V,. m; ; (1896j
2Cli. .1

(•) //•'.'/,, V. F:H:,a>ll '1SS8), .'S8 L. J.

Q. B. 44; l.-i Ac C. :!.!.

(*) A> i>. /I,irfs (1878), 48 L. J. C.

II.!: 11 Ch. D. 914.
't Kr p iwitrh'ir'' asnn)

Q n. 40.1: M Q. n. I). WIS).

(ill .Uiii-far/.n/f's ehniii (I8S1
C. 7"..i: 17 Ch I). XM.

''<; Ex p. jr.irJIii) (1877), 6 Ch. D
790.

>9 L. J.

iO L. J.
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been hold to Iw provubh-: un unmiity to a witlt.w dining widow- C«4r.xm.
hood, wliicli wiifi ri'I'iTii'd to un ii((iini> lor Milimlion /> ; a

^
oovonaut iu u supaiation dood to pay an annuity to tUo wife,

Buiiject to the contingonciofl of lier not living a cliasto lito, and of
II return to cohabitation, itnd of tlic tnurnugo being dissolved,

which was roforrotl to a jury to liml tlio value ^p); dtmiiiffcs

obtained by the petitioner in the Divoroo Court (7); a covenant
lor the payment of money out of tlio estate of the oov«nantor
after hia death (r); a joint and sovorul covonant of prineipal and
Rurety to pay a Hiini of money in certain future infrtalinents, in

th<- bankruptcy of tlie surety (»; tiio contingent liiibility of the

de])tor to a surety for his debt, as the liability of tlio aciv|)loi- to

the drawer on an outstanding bill I): the contingent liability

of co-sureties for contribution, in the bankruptcy of one of the

sureties (w); the indemnity impliedly given by the assignee to

the assignor of a lease against broachcB of the (Mivenants of the

lease (a;); an assignment of after to l)o acquired projjerty iis

security for a tlebt, which operates in law merely as 11 contnicl to

assign when the property comes into existence (^v); the liability

for the costs of an action after verdict, though before taxation

and before signing judgment (:).- It nnist be borne in mind that rontin-

the category of "debts provable" has Ixicn gradually euhirtjed,

and the following coses in which contingent liabilities have been

held incapable of being cstiniatod must bo road with caution iVi):

- a covenant not to revoke a will (h); an undertaking to transfer

a certain amount of consols at a future date or contingency, by
reason of the uncertainty of value >); a ovonant by a husband
to assiijn a reversiDUiiiy interest of his wife 'n a sum of (.'onsols,

such liability being subject to the contingencies of the tvife sur-

;ff?in»')* III-

r'Hp-ihlo of

rHtjiiintinn.

O) Fr />. llMmimr '1877), 4ti L. J.
Bit. IIS; .-, Cli. I). HTJ.

[/)) 1:^/1. .\,>il I'lxsii,, U Ch. IX -.7!).

''/) />/) Jl.il,- \HW , M L. J. Q. p.
«")0: (lS9!)j '2 Q. B. t;2.

r) linn.rlt V. Kn,y 1 890\ 60 L. .T. C.
MS; (18111) 1 Oi. 4.

..j f:, ,,. ii.,,;r,> is.i-)\ „>.iL. .r. rtk.

Ill; 1 !).(}. M. i- (J. 7iii. Sr<^ Ul,,l,-

V, ri,rh.il is.iil), 2S L. J. Q. It. -228; 1

E. ii E. i\'M.

{r. Ilim/„r V. Miinliilll fl8lifl\ .Tl r,.,J.

C. I>. II : 1.. R. 5 0. P. 4. .S.;. »,„„/,,,

V. «-./ \-i-A , :!4 I,. J. C. P. ->,'.; 17

C. B. N S 731.

(«} AHiiis V. Fariington 'ISiiO), 2C

h. J. Kx. .3I.-I : .-I H. & N. fisfi.

(.r) llnrilii\. Fii'/i'ii/i/i {\lish), .WL.,!
Q. B. 41; n Ap. (.1. :i.-il.

(„) (,.//,„ V. hinc.1 (1-Sl), 61 L. J. C.
14 ; 19 Ch. 1) ;t4i.

(-•) Ex ,, /.,<.«,./ (187:t , 42 L. J. Bk.
78 : L l{. 8 Vh. (18 S... Ar

f,.
lluHlr

(1873), 4J I,. .1. Bk. 8i; L. l;. s <'li.

.i''7. F,p. l.mif t\f* 7), .iOh. 1). !i71.

('/, S.« /.> I, .1,/.,r (I8!»'P). 01 I.. ,r.

Q. H. l.i; flMtl; 2 Q. B .^74.

'*) It'li.ii^oii V. 'iiiiiihii'fi/ (l.':8:)), ,')2

L. .1. C. 14": 23 rh. I). 28,->.

(<• r,ii;i V. lianKini (I'-WI), 38 L. J.
Q. B. 3U(I ; L. R. 4 Q. B. ftbS.

3c2
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Pam IV.

un and

Htv of

h>trehi>Itli<r

for oalli.

Tiving and then diiagrueing (d); » oovenant for annual pajrotanU

to a person so long aa he oooJuoted u biuiuoa* with suooeaa (e)

;

the liability of a husband to pay monthly or weekly uliinony

under an order of the Divoree Cuurt (/); tho oontiugent liability

of having to pay costs in a pending action (</); the liability of

a surety upon a eontiuuiug guarautoe for goods supplied to a

third party, in respect of future supplies (A).

Tho liabilities on bills and notos, whetlior of iimker or acceptor,

or of drawer or indorsor, ure provable and releused in bank-

ruptcy (t); and on a bill or note payable a cort^iiii tiiiio uftor

notice (fc). A creditor holding uii accoinniodation ttuceptuiiee us

security for a debt of tho drawer of a load amount muy prove in

the bankruptcy of the acceptor for tho full amount of tho bill

though he cannot recover dividouds to a greater amount than the

debt secured (/).

Tho liability of a shareholder in a company in rcspoct of futurei

calU is provable whether the company is being wound up or not,

tho rule introduced by sect. 75 of tiio Companies Act, 18G2, being

superaodod by sect. 10 of tho Judiraturo Act, 1873 (m). By tho

Bankruptcy Act, 1883, s. 55, a bankrupt may be discharged of

shares in companies by disclaimer of tho trustee; subject to tho

right given to any person injured by tlie disclaimer to prove as a

creditor of the bankruj)t to tho extent of tho injury (n).

LiabUitiiK

fi>r an-
liquidatol

'' DemandH in the nature of unliquidated damageo arising other-

wise than by reason of a contract or promise " are not provable in

bankruptcy (o). The court has no jurisdiction to restrain an

action a^aini^t ix l>ankru]>t for such claims; and if joined in an

action with claims for provable debts and liabilities tlie action will

be restrained as to tho latter only (p). rV judgment in an action

Ex. 180; L. R. C Ex. 312.

(«) Jlielt r. Jttcknm (18«9), 3.8

C. V. l:<9; L. R. 4 0. P. •.'.')9.

(/) Imlon V. Lmtim (188.)}, .'i4

Q. B. hi'J ;
1.') Q. B. D. 2:19. Sc

V. Krrr (1K97). tiC L. J. Q. B.

(1897; 2 Q. B. 439.

{gj Vint V. Hoihprth (1885), 84 L,

844; 30 Ch. D. 24.

(A) lti.y<t V. /MiiM (18.')8), 28

C. P. 73; .^C. B N. 8.697. Sw
Y. CorbtH (i859), 28 L. J. Q. B.

1 £. & E. t>92

(i) Dignatu r. Baifg (1879J, 38

r-. J. Q. B. 21 S; I,. R. 4 Q. B. 376.

{*, i'liiiilun V. r,r»/,i,y (1826), 4 L. J.

L.J. O. 8. K. B. 17«: S B. 4 300.

(/) Ex p. Xfulim (1881), 80 L. J. C.

L. J. 484 ; 16 Ih. I). :(30.

> Knr {»-) Jie ileMahon (1899), 69 L. J. 0.

838; 142; (1910) 1 Ch. 173. Sto Itm-t't

7V'«<rr'«rfaim (190.i), 74L. J. C. 347;

J.C. (190.), I Oh. .W.
(«) Kx p. f'mleil Ordniinee I'o. fl89";,

li. J. 68 L. J. Q. B. 993 ; (I8U9) 2 Q. B. 879.

U'him ((.) 8r<-t. i7 ; antf, p. 7.')1.

228; {/,) Ktp 7/aum (187!), 44 L. J. Hk.

28 ; L. R. 9 Ch. 673 ; /.> p. Ilarulit

L. J. (1876), 4> L. J. Bk. 121 ; 3 Ch. D. 119.
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I

of tort fonviTt* th«» liiibility iiiUui debt wliiili i» |ir(i>ablu in n nub- f«»».XllI.

•equcnt bankruptcy of tho dubtur; but a judgment in suuh action
•igno<i after tho bunkruptuy, tlioujjh upon a verdict for duiimgoa
obtained before, ia not provable [qj, \ Iiul>ility in tbt' niituro of

unliquidated dumug(>)*, arising by n-uMon of a contract or promise,

was lirst made usscssuble in bankruptcy, and the ainounl provable

after asseSBnient, by the exprt«t enactment of tho Uunkruptoy
Act. I8G1, 8. l.>3; and such liability is now provable under the

general terms of the Aet of 1883 (r). The implied indemnify of

a tenant against u distress by the superior landlord was held not to

bo a liability " by reason of any contract or proniise ' within tho

Act, 18G1, 8. 153, an<l therefore not provable or ' littr>fe<l in

bankruptcy (s). Where a plaintiff bus the election t<, Wiiivo tho l»fl>uf.ir

damages for a wrong independent of contract and oliiirn llio pro- "i.^^ h_
ceeds of tho wrong as a debt for money received for his use, tho *"«>(f

claim in tho form of a debt becomes provable (<); as tiie cliiim of

a patentee, who waives tho damugoH for iin infringiinciit of his

patent, to prove for an ae(M)unt of i>rolit8 as ti drbt in bank-
ruptcy (u).

Debts incurred by fraud or by fraudulent breach of trust aro D.bu

expressly exempted from tho effect of an order of diseimrKL' or fr^luJ*^
"^

statutory composition in bankruptcy; but the debts are firovablo

for a dividend («). If the creditor ban anipt^.d dividends the

debtor remains liabht only for the uniiaid bal;in( (? of the debt ; but

if no dividends have been paid the cnnlitor may mie for the whole
debt, and the debtor having paid it in full is entitled to dividends

upon the debt in place of the creditor (//). The court will not

restrain an action against a bankrupt for such debt(j); but will

not allow .jud<?ment to be enforced until ho has obtaine<| his dis-

charge (o). The debt of a firm incurred by fraud is :eii released

by the bankruptcy of the firm: and it may l-e pnn-ed n^'iiin^t

'</) K'iHh'mi v. I'nle 'lsi4i, 2 L. .1.

K. B. 171 ; i R. j£ C. 7fii ; A> ><. Jlrouif

(1H76). ;t Ch. D. 494.
'>) Aulf, p. TM. See Sharhnd v

Vie' ;i867), :f6 L. J. ('. I'. J.IO: L. R.
i C P. 4.'J6 ; Jioherlton v. flou (lNt)7 , M
L. J. Ex. 251 ; L R. J Ex. ai.ti.

'«) Johmun T. Hkiit'l- (1S69I, 38 L. J.

Q B. .118; L. R. 4 Q. B. 7l)0.

(0 /""'^ ' Xortoti (17%). « T. R.
S9S. He, .<•( '. p. ,').S.

(«) ITrttei V. flollidav (ISSS), hi

l..J.i:.hi:i: HffirmiTii; 1 »»*.!, .'iiC'h. J).

7K0.

(i See inilr. p. 7.^2 : A'»i»i,/ MmiHg Co.

V. OVawrflNSl). Sil L. .1. C. 4(:i': 17
Ch. D. 122 : Hiil. v. H,.,„i,wl 'l,SH2i, HI
L. .1. Q. B. 2.W; s Q. B. 1). 4"):): «»
Ihwlfii (1HS7;, .i!t Ch. 1). 2ilfi.

(y) A> ,j. Ihm„:„,j '1H7» , 4(1 f,. J. Hk.
17: i:iCh. D. Ihi,

;ii A> p. r„hr ;i <•:> . 44 l. .1. Bk.
12rt. I.. R. l"Ch. 6.'>2; Aj /<. l/eiii.inna

1879), 49 L. J. Bk. 17 ; i:t Ch. D. 163.
(ri) ff...« V. GMtlrnAir. .12 L. J. C. 2,S0.

aaa
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Tun IV.

iVrfanntlal
AM*.

DiatNM for

C«Dt,

the partn<>ra jointly mid Novmlly, thmigli it huh intnii'tiMi by tli*

fraud of ono only (6).

l'ri<f(>n'ntial payniciitt in Iwukruptu^ ut-o gu\«i-iHid b> tiio I'n-

ffrontial Puynit-iiti* in liunkruptuy Act, I88N. By soot. I 1,1 1,

" In the distribution of tho property of a bankrupt there ahall

Ih> paid in priority to all other debt*: (u) All parochial or othi-r

local ratm and all OMewcd t^xoa, land tux, property or inoonie

lax, within the liinitit therein prtMoribod (r'; (h All uagiNi or

calary of any olork or servant in n-spoel of nurviee* rendervd

during four niontlia boforu the date of the rux-iving order {4\
not exooeding tifty pounds; (c) All wtfea of any labourer or

workman not oxoevding twenty-Hvo pound** in rottpeot of M-rviuua

rondoriHi during two months before the date of the nveiving

ordpfi (d) The foregoing debts shall rank e(]ually between them-

•cIvcH and t*hall bo paid in full, unlcsM the property of thi; Imnk-

rupt is inBuHieiont; in whieh eiiNO th<^v NJinll iilwte in )<<|unl propor-

tions botwwn thomselvo'*." The Conipiini(>N ft'onMolidation) Aot,

1908, H. 'iWi, in addition to tho foregoinjj, jfivei* priority to eerlain

debtorh of a ooinpuny over delM>nture liolderN with u Hosting

security. And by tho Act, 1883, ». 40, uubjecl to the above pro-

visions " All debts provi>d in the bankruptcy shall be paid jnui

pagHU."- By the Bankruptcy Act. 188.'J. «. 4'i, us amended by

the Bankruptcy Act, 1890. s. 28, the power to distrain for rent

upon the goods of a bankrupt is available only for six months'

rent accrued due prior to the date of tlio order of adjudication;

with tho right of proving under the bankruptcy for the siiipius

due. And by the Preferential Payments in Bankruptcy .\ot,

1887. 8. 1 (4), the preferential debts ai)ove mentioned are made a

first charge on the good.s distrain(>d or the proeoeds of sale thi'reof

.

LUbiUty uf By tiie Bankruptcy Act, 188:}, ». 30 ^4 , .\n oi-der of dischargo
co-drbtorur , ,.'

, , , ,'
"

auretjof ^IiqII iiot release an*' person who at the date ol the reeeivmg order
bnnknipt.

y^g^ ^ partner or co-truntee with the bankrupt or was jointly bound

or had nia<li> any joint contract with him, or any person who was

(iiirety or in the natun* of a surety for him " (e). This [irovisioii

(») /.> /). Aiamtou (187S). 47 L. J. Hk.
1(>3; 8 Ch. D. 807: t'f'pr'- v. I'lirhard

(1883). 52 L. J. Q. B. ft26; U Q. B. D.
3.'>1

; Ex p. Shfp/Miid (1887 , hO L. J.

H B. 338 ; 1<J Q. B. I). 84.

c) llicliiirtlt V. KuUrrmiutIrr Ontutr*
(1896), ri.l I,. .1, f. .W.>: (1S96 2 Ch.

21-.'
; Ht HfjiKxKl 18117), «7 I-. J. ('. 24;

(18117 2 Ch. .W:i.

(rf; dee Kt II. fo., (1886 , .)6 L. J.

Q. B. 288; 17 y. 3. D. 4.

(«, Sei- l.hi/il v. IhmmnH- 1877 . 47
L. .1. C. 398 ; 7 <1l n. 3'l8,
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kpplipk to II (li««-liar^)' hv m i'oiii|><ini(iiiii or hcIu'uh* of arruugoimtnt '^'U*. Xlti.

under mxI. 18 (l< : thi' di>M'liargi> in nuch comm licing vn(*cti>d bjr

i<rati )f law (f;. Hur if (Hli tKr<t« to a oonipoDitioa

inilitpi'iKli-ntly of ttic Act, wlioroli\ lu> ri'lcmtox tlio dobtor, any co-

dobtor or tun-ty for tbu itaino d«)bt ia uIho n>li>aati<i ; unlaaN tli*

conifHNiition conluinii an expn-w nwrvutioii of tbu rigbtii of tbo

oruditor againitl tbi-rii(^). And a coiiiiMmition dfod inailo b.v

•gri'nnient indi'ixindi'utty of tbo Act |)iir|Hirting to rolvaac tin

dubtor " in lik< mannor an if hu bad oblainud a dJNcbiirKo in bank-

ruptc}," waa conMruiMi in hi> an iinquulilii'd rclcaiti- without any
roMTVi* of roniodi««, and tbcn-foro it ruiouaod i-o-dobton and
lurotiu(A).

Upon tbo bankruptcy of tlu^ prinoipal debtor, if the Huroty i» RiRhtof

made to pay tin* debt, be atanda in tbo plao' of the creditor 1<> diviiUDd.

oltiini tbu dividend from the bankrupt's t«tatr (i). If tJio creditor

provea for tbe debt and reeoivea tbe divid<-nd, tbe aPiroty remains

liable for the unpaid Imlance of the dobt; uithor in full, or to the

limit to which he ban guarantet'd the dobt (k). If tbu surety

has guarante(<d pari only of u larger debt, or baa ^uarantrnvi

credit to a certain amount only and tbo creditor hai given credit to

a larger amount, the surety ia proaumptivoly ontitli><l to tbo divi-

dend on the amount guaranteed in rixluction of bis liability, and
the creditor cannot claim the whole dividend ou account of the

unguarantei<d balance (/); unliia he has expressly stipulated in

the guarantee that ho should have tbo whole dividend besides his

recourse to the surety (iw). In sucii ca8<« 'it is a (|UONtion of

construction for tbe court to say whether the intention was to

guarantee the whole debt with a limitation on the liability of the

surety, or to guarantee a part of tbe debt only n). Tlie creditor

may prove the whole debt in the biuikruj)t«y of tbe debtor, though

l/> t.j p. Jiuoi> (llt;4j, 44 L. J. ilk.

:U; L. R. 10 Ch. 211; .Viw/'ww v.

HnutiHS (IHTA), 44 L. J. Q. B. 14;i;

I.. R. lu Q. R. 4U(i.

(y) 8c. ••, p. fi7S.

(*) C,-.!./,., V. yo)i«(l''73\42L.J.E«.
6H; L. R. H Ex. 81.

(i) ^•eiiiitt, p. :uj.

(*) KIlit V. h.nmaHVl ( ISTH , 4« L. J.

Kx. 2.1; 1 Ex. D. 1S7; Aj p. Satwi.al

I'rov. Httuk (1881), 17 Cli. D. 98. .See

Hi p. Gilhr,/ '1878), 47 L. J. Bk. 49; 8

rh. D. 248.

/ Th,r„t„n V. MeKtiiaH (18621, 32
I, .r. r. Uil; 1 II. & M. .V2A; (Iran v.

Serkkaiu (18T.'), 42 L. .1. C. 127; L'. R.
7 Cli. 08(1.

(/« Miiltimd hnukiiiij I'u. v. Ckumliri'

;I8«9i, M L. .1. r. 478 ; L. H. 4 Ch. :t»8 ;

Kr p. Salii.iml hvi . Ha»k (1881. 17
Cli. I). 98. St'i' t.'hmmrrcinl fiitttk hf
.iHMtriilii V. tliKi-at Auiiitf fl8»;t), 6i
I,. J. 1'. O. (il ; 1893; A. C. 181.

(«) I'rr riir. KIlit V. Kuimaiiurl (1876),
Ifi L. .1. Ex. 2.^ ; 1 Ex. n l-V.

.
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7(iO UJSCHAKOK OF CONTUACIS.

P^»1V. the surety holds security from the latter, a,i I could provo only for
the balanci- of the dobt after valiiinjf tla. security (o).

d«bto.

butikriiptuj.

After the order of discliargi- no roniody eun be had in the courtu
of this country for any foreign d,.bt8 and liubilitios upon contracts
which were provable in tlie lmnkriii)tcy (p). The Bankruptc^
Acts of the United Kingdom arc of universal operation through-
out the dominions of the erown, accordingly a debt contracted
in Scotland or Ireland, or in any other part of the British Empire
18 relcmsed by the order of discharge (7). And the bankruptcy
has a co-extensive effect in transferring the property of tiie bank-
rupt to the trustee, including land in a c.)lonv so far as it is trans-
ferable by the colonial !uw(r). I'j.on the same principle, a
bcotch sequestration under an Imperial statute (s); a discharge
by the Irisii Bankrupt Act. since th'- Union ;7\ and a discliar.%
in a British Colony under an Act of the Imperial Parliament (m)
will release a debt of the bankrupt in this countrv. But a dis-
charge in Scotland under process of nemo hnnonim, which is
peculiar to Scotch law and conlincd in ellVct f. discharging the
person of the debtor in respect of Scotch debts, was hold to be no
bar U> an action in England for an English debt (ar).

The release of a debt by the bankruptcy law of the country in
which It was contracted extinguishes the debt as a cause of action
in any other country; but the release of a debt by the bankruptcy
law of any other country than that in which it was contracted
operates only within the jurisdiction of that bankruptcy law and
is no release in any other country (.y); accordinglv it is no answer
to an action upon a contract made in this countrv, that the con-
tract was discharged by a judicial liquidation in Franco fz); or

('.) Mnlhiml ISiii.k r„. V. r/„„„l,e,.
(I86&t, I,. R. 4 Cli. :!I8; :is I., J. p.
47s

;
/> /,. JlriiiHinule (18771, 4C,

L. J. Bk. 109. Ste /-.x p. Cama (lS74i.
4:tL.J. C (iS3; L. K. 9 Ch. (186.

{p) I'rr enr. t:il,« v. Mellnini {UIV
40 L. J. C. I'. 100 : L. R. 6 C.'P 2:!6"

(?) Ellin V. MclltHnf (1871, 40 L. J
C. P. 10!); L. R. 6 C. P. 228: y»,-
^raliiiirl lonu Co. v. }forniioH (1897) r.7

L. J. P. C. 10 ; (1897) A. C. mg. Sw
Otll V. B,„-r„n (1868:, 37 L. J. P. C 33 •

L. R 2 P. C. 157.
(r) Inlleiii/fi- v. Laqos (IS9I,, 60 L. J

P. C. 33; 1891; A C. 4611.

(») Suliiiniy V. //„y (IS24' 2 J^ .1

O.S. K. B. 215; SB. iC 12.

,0 tnyim,,, V. Sprtic,- 1840). 1 Man.
V O. 987: Siiii/itim V. .Wfiial/iln (1868)
38 L. J. Q. B. 76 ; L. R. 4 Q. B. 257
S'l" Ej- ,,. McCd/orli (1880), 14 Ch. D.

(a) Philpotts V. JJ«rf(I819), 1 Br. & B.
294.

(J-) riiillipi V. Allan (1828), 7 L. J
O.S. K. B. 2; 8B. &r. 477'

(7) Smilh V. BiiehiiKan n80((), 1 East,

".L^./'l-'i''''""' '""" ''" * Morrum
189,1,6, L. J. P.O. 10; (1898) A. C.

rj T/i,mh Co. V. S,c. rf,« .VrV««.r ( 1 889)
.'18 h J. Q. B. 435. See O'M, v. Soe
,/'> JVtlnux (1890), 59 I,. J. Q B 510 •

25Q. B. n. 309.
•
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that it was discharged under a Bankruptcy Act of a colonial logis- <'>t«p XIII.

lature, Laving no jurisdiction hoyond the colony (a).—If thu

creditor cininis tho benclit of tlio foreign bankruptcy and accepts

a share of tho estate, ho submits to the jurisdiction of tho foreign

court, and is bound by the proceedings; but not if he appears only

for the purpose of opposing the proceedings (6), After receiving

a dividend in the foreign bankruptcy the creditor may prove in an

English bankruptcy of the debtor; but he must bring the dividend

received into the common fund (c).

(a) Ilartkit V. llvd!/r> (1861), 30 L. J.

Q. B. 3SJ ; 1 B. & S. 37S.

(*) r/i>.lip> V A/laa (18i8), 7 L. J.

O. 8. K. B 2 ; 8 B. 4c C. 477. See
J> /). RuirrtMti (187o), 44 L. J. Bk. ii'J :

L. K. 2(t E<i. 733 ; Jle Uaudet Frirn Co.

(187!)), 48 L. J. C. 118.

{e) Jlutimdtrurlug.lv. «'«/*« (1880),
49 L. J. Bk. 33; S Ap. Ci. lol.
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REMEDIES FOK B&EACH OF CONTRACT.

763

CHAITKIf I.

DAMAGES AND INTER KST.

Sfct. I.—PKINCtlTiKS OF THE LAW OF DAMAOtS.

I-AOK

Ueiural and special damages—mvuHure of daniatrcn—proximate
and remote damageH 7G3

S;>(|<;ial daroageN contemplated by the parties—notice of special
uircumstances 76t

'i>-\ag°H for injury to feelings—penonul inconvenience 768

Pros;- xiti e dnmages- assessment of damages conclusive 769

Damages incurri'd by plaintiif in making good the breach-duty
of plaintiif to mitigate damages—evideme of det'eiidaut iu
mitigation—ai^eidental mitigation ;7o

Xominal damages—detention of money—detention of goods 77,'f

A BRKACH of contract is attended with two kinds of remedy : an
action for damages or pecuniary compensatioa; and an action for

specific performance of tlie contract accoixling to its terms, so far as

the breach will admit. The former is the only remedy of tlic

common law; the latter is supplied upon principles of equity.

The riglit of action for damages is regulated by the Law of Pro-
cedure, which is beyond the scope of this treatise; but the daffages,

forming the substance of the riglit, are ascertained and measur >d

ling to general ruks and princi])les, which in their applica-

tion to contracts are here noticed.

The damages recoverable in an action are distinguished for some Ueneral and

purposes as general and special damages: tae former being the d^Jf'g,
consequence of a breach of contract or other injurious act irn-spec-

tive of any special circumstances, as the loss of money caused by
non-payment of a debt, or the deprivation of goodg caused bv a



7b4
DAMAOEti.

Paht V

KeHHiire (if

Kenerul

dunafrtf*.

ailmc. to ,l.hv..r under a contract of salo, the latter boing the
further con8c.qu..nco caused l.y the broacli of contract happening
under «,,oc.al circumstancos, a« where goods are contracted to bo
delivered tor a 8,,..,.iui purpose which faik by reason of the default
•n duliv.ry. An.l it is a rule of pleading, that special damage
..m«t be charged with particularity in tho sUto.nent of olai^
otherwise .t is not admitted to proof. General dau.agos are suffi-
--ently .nd.cated by the statement of the breach of contract, which
import, all the consequences that might gonorally bo expected
to happen; ami if the plaintiff fails to prove tho special damage
•iiurgc'd, he .nay still r.'cover tho general dama-es
The measure of general damages is the pecuniary dilfcrenoe

between the state of the plaintiff upon the breach of the contract,
and ^vhat .t would hav,. been if tho contract had been per-
tormiKi {„). I he meiuiure is in general the value of the perform-
ance to the plaintiff, not tho cost of performance to tho defen-
dant; as in the case of the breach of a contract to enclose land of
he plaintill with a wall, the nuaMi.e of damage was hold to bo
he uicreasc of value of the land by re^.son of the wall, which might

I..' mor, or less than the cost of building tho wall, and might be
nicreb nominal yh) And in an action by a landlord against his
cnant on the implied covenant not to commit waste durin- theterm the measure of damage is not the cost of restoring tho waste,
but the deterioration in value of tho reversion (e). So in an
action upon a covenant to repair for a broach during tho term
the measure of damages is not tho then cost of repairs, but th«
diminution in value of tho reversion; but at tho end of tho term

^f
measure of damages is tho full value of the ropaire (d)^.-de™.... Nor is the consideration which the plaintiff gaveT the 1-

tract material to the damages or compensation for the breach-
as in the ease of an action for not delivering goods sold thedamages depend upon the market value at the time of the breachand not upon tho fact of an enhanced price having been paid for

'/) Slnl/ V. farhr (I.S47), 16 L J
Kx S4: 16 M. At W. 249; //„« v'
(o»Jer (18.57), 26 L. J. C. P. 138- 2
C. B. N. S. 22: InehhaM v. «',»/«»,
.\eiliihfnit l'".fir I'lantntim, '18641 34
L. J. C. P lo: 17 C. H. N. S. 733 ;.W.fW V. lla,t 4- Co. (1902), 71 L. J
K. B 26S: (1902) IK. B. 482.

(h) Wtgwlt V. Bhiid Srhml :\%%2). ,51
r. J. Q. B. 330

: 8 Q. B. D. 3.57. See

He fhiffn^l (1889), .".N L. ,J. ('. 263 ; 40
Cn. r> 4.5.

W J'^'tham V. Kmhiiu- (1886), 16

(rf) jM,ner v. Ifeekt (1891), 60 L. J
Q.B..51fl; ,1891)2 Q. B. .31: Co„n„»t
V. f.MHt, (1896), 0.5 L. J. C. 808

: (1896)
A. C. 490. See Henderson v. Thortu
(1893) 62 L. 3. Q. B. 586; (1893^
V(> o. 164.
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(li'livery at a certain (lato(e). But where the oonsideration has 'i'*'' '

been paid for a porforniance whici' has fuiled, tho uioney paid,
^'^'

\l
and ill some casis an ai.j)ortionod part, may bo rocovomblo, not as

damages, but as an implied debt for money reeeiv(?d (/).—In IV-umptioi

assftssing damages tb<> pliiiiitill U 'entitled to tho bcndit of such t!!'""!,*, ^,
presumptions as, aeconling to thf rubs of law, aro made in eourts

both of law and efpiity against |)i'is'jiis who aro wrongdoers in the
scnso of refusing to perform, and ni)t performing, their agree-

ments. Every reasonable presumption may bo made as to the

benefit wliieh th<' other parlv might liavc obtained by tlic hniiu jhlif

performance of th<' agreetrienl " (7 . ISul if tlnrc are .several

ways in whieh tlie contract might be performed, or if it is in tho

alternative to do one of two tilings at tiio oleotion of tlie defen-

dant, and neitiier way or ulti'riia'ive is eloetod or performed, the

measure of damages is the loss attributable to the noii-pirrormanoe

of that whieii is least bomUcial to tiie plaiiitilf and lenst burthen-

Bome to tho d^'fondant (A). And wiieie one of two alteriiativen

becomes impossible by the aet of tlie promisor, the promise to

porlorm tho otiu r altorna'ive boeomes absolute, arid tlie damages
are iixed u|)oii this footing (i).

General damages are restricted tothepro.\imat<'conse(|uene(!s of Proximate

the breach of contract, and the remote consotiuonees aro not to be a"'mrT8*'*
regarded; according to the maxim, "/« jure non remnla mmu
sed proximo uprctatur" (k). "The damages must be something
immediately flowing out of the breach of contract complained of,

something immediately connected with the breach of (contract,

and not merely connected with it through a series of causes inter-

vening between tho immediate consequence of the breach of con-
tract and the damage or injury complained of" 7). "It is a

vague rule .... it is something like having to draw a line

between night and day; there is a groat duration of twilight

when it is neither night nor day" (w). .Vnd it is for the court

(«) Ilradv V. Oattt.r (ISiU;. :i3 L. J.
Ex. aiiU; -.i H. AcC. U->.

( f) /Initiix V. r,„io!/'/ (1S4!I
, lit L. .1.

C. P. 71 ; 8 C. B. fi4i).'

(j;) Ld. Sc'lbonie, L. C, ICi/.un v.

}fi>rthamptnn if Dnnhtiry Hi/. ns74'. 4t
L. J. 0. 511.5 ; L. R. 9 Ch. 2S.7. .Sch)

Sutiuflt V. //«« (191(1;. 79 L. J. K. B.
»3i: (1910) 2 K. B. 480.

(A) Maiile, J., ViMiurn v. AlrxnwUr
(1848). 8 L. J. C. P. 74 : r, C. B. 814.

(«) IlaU V. I'(,mter (lS.i7), I'B I.. .1.

O. P. 138 : 2 C. B N. S, 22 ; Mell'j>4litm

V. rm/lor l\HOt\ li4 L. .1. t". -JK''. • '18".-,

1 111. .">.).

(// Bicoii'm Mbti'iih, re.'. 1.

(') Coikburn. ('. .T
. UMi v. f,. .f

.V. ;/'. Jit/. (I.s7>;, 44 I.. ,1. (i. B. .ij
:

L R. 10 Q. It. r S... n.nriaon v.
.l/ii(«-,M/fr (IS'.H . (» .1. ii. B. 102
(issi; 2 U H. iisii ,/., Hr.r V. />,„J
.«M, /,^/. fii,os, 77 .^. ,r. K. B. .!,so

{190.S, 1 K. B. 2S0.

(ik; BUckbuni, J., li ,U,< v. A. i s
ir. Hy. (187.5), 14 L. .1 ti. B. 19; h \\

10 Q. B. 121.
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to decid. as a matter of law, upon tho oirouinitunoes of ouch oom
whether tho con8e.,uonce8 avo Hulhciently proxin.ute to be claimed
a» damages (»). An ..xccption to this rulo » the liability of a
sb.powner where there has been a deviation, who thereupon
becomes liable aa an insurer of tho safety of goods, whether the
damage occurs before or alter the deviation, and loses tho benolit
of any .,uuhliftation upon his common law liability contained in
any contract (o).-ln an action against u railway company for
breach of contract in not car.-ying a passongor to a certain place
at a certain tun... it was iiold that a claim of the passenger for loss
of business co,«,.,,uent upon his failing t> keep appoinfnents wu.
too remotc^p); und where in such case the passenger was com-
pelled to walk to his destination, it was held that ho w.s ontitl.Hl
to damages for the personal inconvenience, but that , ,on8,.,,u..n-
tial

1 ln.|s8 was too remote to be chargeabl,. fq). I„ „„ a.tion for
breach of a contract to provide stabling for horses, it was held that
duinaj,'.- to the horses froir. exposure for want of the stjibling was a
sulheiently proximal.. con8,-.,uenoo{r). In an action upon a
breach ol uananty ..f th,. litn..ss of salm..n for tho ,,urpo8o of
I0...I, th,. piaintiir ivcov.red as part ..f his .lama-.-s a sum for ihr
loss of lu8 wife's 6..rvicos, and tiie nocossitv of emploving extra
servants by reason of h.'r death following upon mting the salmon
wh.cli was in fact unlit for human consumption («). In an acli-.n
against a bailee of goods for not warehousing tho goods in tho
place stipulated; it was hel.l that having broken his contract
by waiehousing them in another place, where tlicv w.to deslroye.l
by hr... h,. lui.I plac,..l the goo.ls at his own risk, and was respon-
sible for tho los8(/).

dJTaw,
" ^^''""''' ^^^0 P'li'l''^'' 'lavo made a contract which ono of them

o™f.^pU,ed has broken, th.. .lamagos which the other party ought to rocivo
partie». ^ '''•^P'^ct ol such biva..h should be, eitlii.!- such as may fairly

an.l n-a^onahly be consjd.red arising naturally, i.e., awordin-

()i) Pf-r'ir. jr,i,lt,,,y. /h.miri,ifp \fiai),
2.i L.J. Kx. IT!): ii K, .(.-,4.

'

(. Thnrh,, V. ihrhis S.S. Co., /j,/
(['Mr

, :« I,. J. K. n. rm-. (lU'iT) i
K. H. .')!)); IlltTiKlltoilil/e diinnri fn
S-ii'- ih'^ph'ial';)!- km V. yf,ir„ni,rw
(I'.MIll, 7S t,. J. K. B. (i91; (I'Jil'Ji 2
K. U. -C)!!.

(//} llunVm V. W. .V. Ity. (1856), 26

L. J. V.x. 20 ; I H. & X. 408.

L-.I. (i R 40: L. K. PO(i. B 111
{>-\ MoM.,h..„ ,. r„u IS.si ,

,->,) L. J.
Q. n. .iV2: 7Q. H. I). ;,!ii.

'« Jii.ki,,,! V. Wntxnn i Co. nnoO) 7SL J. K B. .'iS7; (mill) 2 K. n. 19:t.

Q. B. 310; 7Q. B. D.510.



I'RINCIPLICS or THE LAW OK DAMAGES. r«7

or auoh aa maj reasonably bo •upposeil to huvo b«en in ti o -joa-
templation of IwtU parti.w, at the tiiuo they mado the contract,
ua tho probabl." result of tlio broach of it '\ii). Upon this prin-
ciple it was hild timt damages wore ohargoablo for tho detention
of a 8l)i|i by loa-ton of dofoct« in tho repair which tho doloudant
had contracted to do(af). And danmg.« wore iiold ehurgoable
for loss of profits from the sain of a machine, for which the defen-
dant had contracted to supply an indispensable part, und without
which ho know the machine would be useless (yj. Upon the same
principle where goods wore sold aa of a certain kind and quality,
which tho seller knew were bought for tho purpose of resale in
tho ordinary course of business; the seller was hold chargeable
as domagos with tiie coste of tho buyer in imsonubly defending
an action brought against him upon a resale bv reason of the
goods not answering to the kind and (,uality for which they woro
Bold (.-). So colliery proprietors were hold bound to indemnify
a coal merchant who to tlioir knowledge required tho coals which
they had agreed to sell him for the purpose of coaling a ship,
against the damag(8 and costs of an action by tho shipowners
for breach of his contract to coal tho ship (a).-But moro notice
or knowledge of the special circumstances or purpose of one of
tho parlies in making the conlroct does not render Hie other party
liable for the special oonsoquenoos of a breach, or for the failure
of the special purpose, unless ho has expressly or impliedly con-
tracted upon the basis of such special ciivums'ances, and under-
t"' en (o be bound for tho consequonoes; " in order that the notice

' <">y '"I'ft' it must bo given under such circumstances as
'• ..otual contract arises on tho part of tho defendant to boar
i!' lonal loss "

(/>). Thus in nn action against a carrier for
iivering a parcel of goods, the moro knowledge on his part

that tho parcel contained a part of tho machinery of a mill, with-
out whicli the mill could not be orected, was held not sufficient to
charge him with the consequences of the stoppage of the mill until

• lur. I.

Sm. I.

Notice (>t

cpcriiil cir-

riimsuuice*

(") Per riir. 11,1^1)1/ V. IlaxfmM, i\li:,i<

•2:i L. J Ex I7i: 9 Kx. :t.)4 ; c,,,,^,,.,/

V. AV,/w/» (1890), (ii) L. J. C. 8 IS ; I,S9r.)

A. C. 4!)il; Si.w// y, /(,«, (H»10), 79
L. J. K. ri. ».i-2 (19 0) i K. B. 4M!.

(rj n"i/„ H V. Grnrial Sireic Coll. ,'1878).
47 L. J. y. B iM.

Ill) lli/lnvilic K^ghfrriHif Co y
J^r/M>,(lH7<i), 4 Q. B. D, fi7(l. Si-e
Cuyy V. rA.(«ws /,tw «V/i« Oi. :iSfi7j,

37 L. J. Q. D. r,8: L. R. .{Q. B 181.
(;) ll,i,iiiii;,„ly. /!"«<•,, (18S7), ,')7L. J

Q. B. -.8: 20 Q B. I). 79.
i'l) Aiiiiiiv. (Irenl W'l^inn CnV 'ISOOl

68 L. J. Q. n. WVI; (1899 I Q. B. 4l:i!
I* Pit <•«,•. Home y. Mulhiml /,',,.

(1872), 42 L. J. C. P. .'54
: L. R. 8 V. 1',

131. Si-e (ii-etirrt- /Ion/nit V. Xm/i'nt 1 1 885)
54 X.. J. Q. n. 511 ; 15 Q. B. D. 85.
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the machinery oould bo replaced; and the damage* were rostrictiMl

to the cost of replacing the part lost, -with interest upon that

amount whilst remaining unfiaid (c) . So a carrier of raw muterinl

for a manufacturer is not responsible for the stoppage of a mill for

want of the material, witliout a 8| '^ciul notice of the circumst c-s

given on delivery of the material to the carrier and his under-

taking the risk (of). And upon t!»o samo principle, a o;)lloctor cf

telegraphic mosaagcs for despatch was liuld mt to bo rospsinsiblo

for the special consL'tpioncos of the loss of a message written in

ciplicr, ho b.iving no kn()wlt'd;,'e of the contents (<r). But a curri«r

who hod undertaken to carry certain go)ds to a public exhibition

was held to have sullicient nDtico of the purp:)J< to render him

responsible for the low of probable prolita of exhibiting the goods,

which ho failed to deliver in tiuie(/).

The doniuges for a breach of contract aro rostrictoJ to matters

which are capable of pecuniary valuation; no damages can in

general be awarded for more disai)pi)intiiient or vexiti )n of mind.

" In the case of u wrong (indei)on(lcnt of contract) tlio duiuagi s aro

entirely with tlio jury, and tlioy aro at liberty to ta' o into con-

sideration tho injury to the parly's fejlings, an I tho pain he liaa

expcrieneod, as, for instance, the extent of violence in an action of

assault; anil many topics and iiiany elements of (lania;jre lind placo

in an action for tort or wrong of any kind which have no placo

whatever in an ordinary action of contract" (g). The contract

to marry has always been considered an exception; and in assess-

ing tho damage^s for a bnach of promise to marry not meroly

the loss of an establishment in life, but tlio injury to a pcrson'a

feelings in regard to such contract may be compensated (A); in the

case of a long engagement " tho wasted years and the impossibility

of forming any other engagement during tho intermediate time

should be taken into account, and not merely tho ago of tho

parties, and tho then existing value of the marriage" (i); but

the exception is more ai)paront than real, for where damages are

(e) Urili.ih ( nlnmhin Mill ('••. V. Seltlr-

,k,p{W,H,. :17 L.J. t'. r. 23,-); L. U.

3 C. P. 499.

Id) Off V. law». i r<i-A-». Hi/- ("*•"'")

30L. J. Kx. U; G H & N. ill. 8.«

(I H'. Ry. V. Jieilmau'if (IHtlfi), 35 L. J.

C. I*. 123 ; L. B. 1 C. P. :!20.

It) Satidert v. Stuart 1S76), 45 L.J.

G. P. 682 ; 1 0. P. I). 326.

(/) Stmpwn V. A. ,| S. W. /{./. (1»'6),

45 L.J. Q B. 1S2; 1 Q. B. 1). 274.

(y) I'lr eur. Ilnmlm v. (I. X. Hy.

(is'.iti,. -26 L. J. Kx. 20 : 1 H. & N. 4()S.

(h) Smith V. Wnuiljine (\»:u), 1 C. B.

N. 8. 660.

(•) Ftrtur. Frott v. Knight (1S7.'), 41

L. J. Ex. 81; L. R. 7Kx 116.
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IVrxon*!

veiiivuoi'.

noJ ohioiiM. niMl )io ol.j,.r(i„n .an l«. luk.n („ tl..^ .Iiiv,ii„i, of tho
juil^.., it is not tl... inuni,.,. „{ ,h„ .,„„,, ,„ i,„,,,.|-„,,. „i,|, „„3
a^HcHM.,,,.,,! of .lui.mtf.H l.v (1.,. jun k . 'i, Hi.- .„ r ,K.,ion
UII.I..1' tl„. |.i,„iii.,. „r „mn»ii>', thcM|..i..|i„n,tr<l |.,miiion mkI pn-s.
pr.t-. of 111.' pLiiiitill ar.. |.r..|.,.r iimtl.T for . .n.|.,.ii.„(ioi, /i.

I'rrNoiml tr(.ul.lc and Mir u-nini.,. .aii*-! \,^ a l.iv.,, h ..f roii-
•'•'"•I limy I... ..,n,|„.„s,t,.,. i.. .1,,, ,|ama>f.»: n. in an a.li.ni lor
not laminK a pasx.'nK.r to Ins <l.iitinuiion, tli.. iroul.l<< and in-
conv..ni,.nr.. of having lo walk Hi..-.. ,„ : and in an a.lion lor
not

. am in^ u jias^Lng, r Naf.l.v. \u- i» to Im- .oni|...ns:.l,.d |„,. hodilv
iMiin and M.IIViin- »h ^^,^l „s for ,.,.fnniarv l.m., and for lo« of
inolml.l,. jnofisBioimi .arnintrs and irnolnniontH ,t . Ipon tlu-
Hxiur |.rin. ij.l,. in an aition npon a .ov.nmt n .t lo bnild upon u
piutiuilar Npot, and in procrdinifN involving tlic valu.- of laud,
111- advantavM's of prixarv and prosj.,.! nia.v I... .•on.idi'r.'d in
til.' valuation of .laniagch, tliougli tli.y iinuol In- . lainicd l.v way
of legal right or caMiiiiinl o\

Dunmg... may I.,, .lainu.,! and a..s,...,.| f,,, ,|,„ ,,,„ ,u-.l,l.. and rro.p«,.W
prohublv j.rosj...<tivc ioii.-,.M,nfn( v» of a Inva.l. of .•onlra.t, as well

'^'""^••

as for tin. loss i„ fact a^rru,.! ut tl... tinic :,( action: l.ut not for
prospcLfivc iMtur- bn-arlics or contiuuaii.- of l.na.lics /, . I„
an uction for tii.. l.na.ii of a .(.ntra.t to pro, un> for tli,' plaintilf u
cyrtuin olii.., it as h, Id that tl.,. full valu,. of tl.,. olli,.,. was
«iu.rg,.al.!,., though ii «as .;,l,j,.,t to p,.rio li.al r,.u,.wal. f„r tli,.r,.

^^a.s a prolmlulily of ,,.ntinuanc,. >y . In an action for wrongful
dismissal froi;, ,>i,.,., th,. ,laniag,.s ar,. restrict,. I to th,. actual
loss HuflVr,.d .,. wrongful dol,>rniination of th,- Ncrvici.; no
duningcs ar.- rcovirahk- for ii.jnr.-d IVi-lings or th,- |.r,.l.ahl,. .lilH-

«.uItyofg..|tinganoth,.r...rvic,. >^. Wl croa .onini.-rf.-al tr.iv.lh.r
xvas .-ngag...l to s:.r\,. for llir,-L- years ut a connni^tsion upon tlu-
o-dt-rs for goods ohluini-d hy him, h,- wa^ lu-hl eutilh-d to .la.'m
compomation for th,- l,jss of ..oninii8-.ion bv th,; aImndouni,.nf .'

SStf.

il) lln;i/v. Uti r„^/„ (18fiC,!. ;i:i L. J.
C V. lui

; L. R. 1 C. P. :i.!l : M,l!,„i,.
ton V. /.»,„„, ISSO , 50 L. J. '>. B .'14

Q. B. I). 190.
(m) lliM, V. /.. ><• .V. ;r. A./. (1K7.V,

t c i- "dV" '"'

' - ^- " ^- " '
'""

•
^'''''' ^- '^- ''«•

'•; .}fiiH,in» V. JohiwM 1 1S7(1
, j:, J, J

c. wi; 1 ch. :>. or:t.

'// f./oi/,l V. /'i.iiwiW (l(t"si, 17 1, J
r. ;j!,« ; ; ch. ij. .tus.

'/) ltiiliiii;h„ii V. Mellixh i'Itl->4) 3
L. J. O. S. «•. 1'. .Jflj : -l Binir. 2-J9.

(') lierimnltl\. J!.,,.,,,- {19(lii , 7.^, L J
K. B. (i88: (litoc;, :; K. B. 72H: Ml,'.

3d
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• Ill- luiMiiii'MH ^« . Iliit whi'i'i' nil iiv:''iif f<»f nil intii •iict< o(.ni|>an

wax <'iiKiigi<<l for livi' vcuin iit ii lixcil miiIiiin, witli . niniiiiiiiNir

upon tlu' priilitH of ih llll|lllll^. upon tin- wiiiiliii^-up of tl

coiiipiiny III- Will* lii'lil ciiHlltMl fo prove for tlii« n'llnry <luriii>f ti

rcniiiimlti' of tin* lorin: liut not for i'i)iiiiiiiK«ioii, liccitiiHc tlii> i<i

KU^i'iiii'iit Iff! tlio coiiipuiiy fi'i'i' !!* lo till- cxti'iit of tiir

liUMini'tiH t .

lii'iKT till' (laiiiiiifft liiiiillx ti'<K<'NNi"| ill Mil iii'tiou iii'i' (;oiii'IiiMi>

n» lo flu- uiimunt, iiml no \'>** HulMi>i|iii'ii(|y uri«iii^ from llic (iii:i

cnuNt' ciiii III' I'luiiiii'ij ill iiiioilii'i' iii'liiiii: llii< miioiiiit iimoshciI

liri'KUiiinl in liiw to In- u rninpli'lo I'oiiipi'nsntinn for I'll tlio ronm

ipiciiii'H of till' wroufr « . Ami if mi ml ion i** luirrril liy lup»o i

tinif, or l)y nil ni'ionl mil s , infuclioii. or li\ olln'r foriii ol' ilir

chfli')^!'. nil cltiiin for (luiniigrH i«ul>Ki'i|Ui'iilly nr'Niii); frniii llio hiiii

rniwo, llioiiffli not tlu'ii (lisiovi'ri"! or ilincoviTiilili', in uU
bnrnil ^r). Hut (Inning"* uninol Im' !is,«isii'iI in ii'ipcrt of tl

prolmblc Loiitinuiinci' of ih"' liri'mli wliiili woiilil ^'ivi' n iii'w cnuf

of action, an in tlii> cnHo of n I'onliiiuiii); liri'tii'li of n r'ovi'nnnt I

kci'p pri'inisi'M in ri'pnir, or for i|iiiil iiijoyint'iil ; nml llii> ilniiin)j

for n Clint iniii'il lircncli iiiiinI lie Hou^flit in n new nilimi, lo wliic

the juiljfiiii'iit ii'covi'icl in n fornn'r ml ion, incluilin;? dnninjff

for till' lircncli up lo tin' linii' of llinl iictiun only, woiiiil Im> n

Imr ,// . W'licro tlic interest is not n mere nccessdry to a deb

a pewonul ,juil>,'iiiciit for the debt nml interest to dull', does nc

preclude other proceeilinirs for inleiisj nceriiin^ xiilMcipientlv t

the dnte of the jiid^rineiil under llu' terms of n eonlrttct(r\

Damiipcsof ihe |inrt\ chiiiiiiiiif lor n bnnib ol contrnct iiiuv chnrec u
iilaintin m , .

,

'

,,.'•
. . '

. i

making go.4 duiiin>,'es the cost ol ninkin^ K"')"' Ihe brench m a reisoimbl
thoiirt«ch. iiuiniier nt his own expense; "the prim-ipli' in, that if the purt

docs not perform his contrnct the other niny do so for him us noa

(« Jl, l;.leHt flimr I loth la. 'IS7i), II

I-. J. ('. 17(1; YiicHiiv. iiuhhuiiih :e,ai),

no L. .1. «i. II. J47: isiii) I ii. V u;
Ihruliilld V. Ri-»Kir (lUOli), "">

'
'. B.

68S; ,1906) i K. B. 7JS.

(0 Mmliiii'A cane {!870), :j9 I,. J. C.'.

es.') ; L. K. 5 Ch. 737 : /.'/,«/« v. /'.-»•-

ttuo,/(lS7G), 47 L. J. Kx. ailli: 1 Aji.

Ca. L'Sl). Sfe ll'iiiihji, v. //«,</ {IHOl ,

00 Ii. .r. Q. B. 7:U ; IH'Jl) Jlj. B. 4X8.

(m) Brett, .1.. GMt v. Cimk.hmik
(1873), 4J L. J. C. 1>. tTM L. K. 8

C. P. Wi: /Vi'rfHcr V. /'«He",.« !18J7^

:;ii I.. .1. ('. P. ^71 ; 2C. B. N
t:.r )i. l'iuii.,/1 IhSI), .'ili I.. .1.

.'.") Ch. I). ;;:is.

(j) .luff, p. 71(».

Ill) I'liHiiiil V. tiiiiiori/ ISIJ6),

<'. 1'. 1 ; L. R. 2 CI'. I.M;
Sliiiiiiiiij ilST'.l), 48 L. J. V. -.Wi

I>. 82; Jl'h'l-ri^im V. TItoytif ll

L. .r. <i. B. .")86
; (1 89J) '.'

<i. B
{zi t'eoHumif l.if'f .isHir. v.

(1001), 71 L. .1. P. C. ii4; ,100
147.

M. 4,M

C. ol.'

3(i L. .

fh,M '

; 11 CI

'.12), t

1IS:2.

i'xbftii

i) A. (
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..M..,. ,.„l, r... ov..r .1:.. ,...„n.„,v I... i„ ,'
., ,„.„. ,,,, ,

' • ""' -r .1... ....,n,.,.n,v. a„,l talci,., ,. .,,...!,, ,,,„ „,'^,„ , !
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II th .1... ,..„.|. ut ,1... ,„ark... ,...,•.... ,mH .,, . ,|„. ;,. |„, „ it,,

'
Im>.. .|„. I,,.,, .ul«l..„t... wi.l.i,. ,vaHo,ml.|,. Imm.N ,.

'

A ,.a,,.v ,,. u ,.o„„.„..f is l.„u,Ml .„ „.k.. Mil ,. „,,,.,, „.„„„, „j. ,„.,,.„

'^'•'^, '•> '" ""'"".'I of wa,.. for ,l„. ,...r„l of n.,'...., „ ,
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••'i< ".i^ tl,. ,1,(1..,..,.,.,. U.UvcH.n that an.I tho ,„i, . f,„. ,,;,;,,,,,„

-."...o,Hls H..I.I. thobuv......a,. ,.,.K..,.,.,„,„„ ,,;..,.^.n.th. ......,,.,„.,,„.; ,H.„pn..o ,1,.,.,,. ;
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M n
"'".'''

i'-
'>''<'•" (1N7.V', 44 L. .T.

<i. B. lu,T
; L. li. io y. B. -iiif,.

3 I) 2

/mi-'lNTSl, ocli. J) 'V,

'^•

y. B.'via
^- "' ^- ^- '•''- ("*8')-

(V //,„,o, V. .ViWn- {1872), 41 L. J.t.x. in ; L. R. 7 Ki,. 319
(.1 Volij;, V. Otildni ;1N.-,1 , -in r

.,
Q. «. .'iSO: 10 Q. n. ...l; HWrf.^.-
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the stipulated lime, tlio duuiages aiv measured by tlic amount

duo for freight after deducting cxjieuses and any loss due Id

neglect by the master to procure another eurgo (k).

The defendant ia entitled to the benelit of any matter which

goes in mitigation of damages;/). In an action for wrongl'id

dismissal from service, the master may prove in mitigation of

dumiiges that the plaintilf after the dismissal continued to he

employed or was olTere'l employment, at the same remuneration

as before (»i). In an action for the price of goods sold with «i

warmnty of cjuality, evidence of a breach of the warriinty niiiy

l)e given in reduction of the price so far as such evidence is

material to show a diminution in tlie value of the goods uuIcns

the contract provides otherwise «;. So in iin action for the inice

of goods sold by sample or description or value, or for work and

labour of a Pi.eeilied kind, it may bi^ shown in nHluctiou of I ho

agreed jirice, that the subject of the contract was diminished in

value by reason of a breach or insuliieient iMirformanee of the

contract by the claimant; but the remedy for damage caused by

a breach of contract or warriinty which <loes not (pialify the value

of the subject can onlj' be recovered by way of eounlercliiim o .

— The defendant cannot claim to redui-e the damagos on account,

of an acciilental benelit accruing to the plaint ilT, indepi'ndi'Mtly

of the contract; as in an action for breach of coveniint to (leli\cr

up demised premises in repair at the end of t\\v term, tin' mciisini'

of damages is the cost of putting the i)remises into the stat(> of

repair in wliich they ought to havi^ bi>t>n left: and the damages

cannot be reduced on the ground that in e:)nse;piene(> of cliaiigrs

in the proi)erty the r(>|)airs would bi? us -less; or that the plaintilT

after the expiration of the lease pulleil down the premises fi);

or that the ]>laintilt' had granteil a new lease to a third juirty

from the end of the term, and that the new less(M^ covenanted to

{/.) UVrnm V. llirl.' (IS->T , iii L. .T.

Kx. 2I'.'.

7) OMn:sl„iw V. Ifo/I (IS 10), 11 I.. J.

U. n. 221 : 12 A. & K. .TOIL

{in) li'id V. Kxpliisivm f'o. 1SH7\ .">'»

1,. J. g. B. ;!SS ; 1!) Q. I!. I). 2C4 ;

/Irmc V. Citiler (\M->), (U L. J. if. B.

582; (lS9.->) 2 Q. R. 2.-i:t.

(«) 8;iIp of 0<mk1» Act, 189;!, s. .Vl

;

Shrct V. JItmj (1831). 2 B. & Ad. l.ilJ

;

Ihnhelc V. XiehoUon (1S04), 73 L. J. K. B.

r>U ; (1904) 1 K. B. 725 ; »'«//(», Son *

IIWs V. I',vtt ,« Jfai/llri 1910',, 79 1. .1.

K. I!. 1013; (1910) 2 K. B. luo:!.

'(.) Alien V. Canirmii (1832i, 2 L. .1.

Ex. 203; 1 Cr. & M. 8,<2 ; ,1/„«,W v.

si,r/ (ISIl), 10 L. J. Kx. 126; 8

M. & W. 8.')S. See Itiieu v. //-Vyci

(1871). 40 L. J. n. B. 270: L. It.

Q. B. «87.

ill) Jiiiiiliiigii V. MiiiiiiH (ISO.i), 31

L.J. C. P. IS.'); 18 C.B. N. S. 770;
Murqan v. //rirrfi/ (1880), 17 <i. B. I).

780; affirmed on this T)int (1887), 3.j

W. R. !>»».
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?'"ll <!"«-. an.l Ml..., tlu. ,,r,.,„i.,.s (,, . I„ „„ „,,i„„ „po,. an r,,*,. i
""'l<''t..k.n;r lo ,.av « ,„,•»..„•. <1,.1,|«, i, wus l.ol.l timt the dniuagos

"^'^' ^

«''•. .1,,. lull ,„„ou... of tl.o .k-l.ts, tl,oi,j.|, tl... ,lel.tor aflorwar.ls
'"•'""" Im.'krui,!: and (hat llin tn.s),.,. i„ l.ankruj.tcv w.. <>,.-

""'•'' 1" H... sain- (laiuaijos ,r;. In a joint action for damugi^s
•' .."titration of tl... «.v,.,al loss of on. of the plaintilVs is not
">..'l"l'l.. to II... d.-IVnianl in reduction of tl.o joint damages^*;.

'"••'•; ";t;"" l-"- '"..ul. of cmra.., if tl... plaintilf provos the Nommaf"""I. I.iil lails lo ^.ro^.. anv appreciable damage in fact, he is
">""'"*<'"

«;'".'l'"l «Mu,lj,nn..nt for .la.iK.g..s in la«, «hi..h as tl.cv exist only
'" ....'.'• and not ,1. a.i.ounl. a.v call..d nominal Jj. Prior to the
• ..''."••.I...... Act, hS7.J, tl... ,p,..stioj, was of greater importanet>, us
tl..' pla.nt.n.if ..ntitl..d to nominal d«mag...s, was Icchnicallv ri<d.t
.....1 might rccowr his costs of acti..n: l.ul sin.'c that statu!., "he
'•<'..'l ....•.>• <.r.l..r a su.r.ssful jdaintilT, who meivlv n.c.vcrs nominal
.lMmag,.s, or wl„,v |h,. pr.,..ecdings r,.sult in tii.. .liscnssion of a
"""• '....dcini.al .luestion, to pay the gen..ral costs of tl... defvn-
danl. ..v.... wh,..v th,. a.lioii is tried Ix.for.. a jury «). The fol-
l<.«...i. in.lan...s illnsiiat,. tl... right t., nominal .ian.ag..s: -An
•.'•'.".. .'^Minsi a iM.ik.r uh„, having suilici..nl fumis in his ham|.
<"• II,.. p.np.,s,., r,.rns,.s to ,.asl, a ...istomer-s che.p,... sulhsfaiitial

<l....mi,'..s hr,ngi.iv,.n onlv if tl... r<.riisal is in fa.'t injurious to th,.
...>loin..,s ..n.,l,t r : an ,„li„n lor n..t signing hills of ladin-.
."•'".din..' t„ a cliart...pailv. tl... mast..r having h.^-n willin- to
«l.l.x-.- th,. ,.,„go .,„ ,,„vn„.nt of IVeij^hl, an.l no daina,-..
|'."\c'l

// : an M.lion for hiva.li ..f a .•.)v....ant to pav th,. pn-
........l^ of a lilV iiiMiian,,. „. s,..iiritv for a (h.hl. th.'. .I,.|,t an.l
""':''"' ''"^'"^' ' " l"'i'' ^'"'" •!. '.....cl. - ; an.l an a..|i..n u|„m
.. similar ...v.nanl uhi,l, hi,H„.r provid,. I (hat if th,. ,l,.htor
l...l''il 1" |':.v th,. pivmiiun. th.. .•r..dit,.r might pav tli,.m an,| a, 1,1

'•/) ,7nin,,' V. ;/V,i.. fison, .ill T. .T

n I!. iH'; (l.'^Dl) :; H. H. :il.

,/ .hh'li'iill V. Iminilnlts jlSSll ,')ll

I.. .T. Kx. i,i!i; 5 ^^:x'.\^. L>vr,.

;- ././....» V. i:;,i i,„i,„ ii,„i. is;.-,,

^^ I. .r. (\r. isi; i.. u. lor. f. mm
(' Muill,., ,1., It,,iiii.i„„t V. (;,r,ilhrnil

:im(i , i.-i I,. .1. c. 1'. i.iii: -,{•. w. 4!.ii.

!S,'.. /.'';//)//, V. I!.'il,iuikti,l,„l,i,i,t f„„./„r
ilx:'.")), I'll I,. .1. Ij. n. .-il.l- ,ls;i.-, •>

<^ B. -jsii.

'" //'.111 V. /'-//,.,„/ 'iS7:)
, IS I, ,T

<^ H. .VJl : 1 if. I!. I). ,;il :
/.„|.' v!

/.v...,' ISSO). 1:11,. ,1. c, si'J: I,-, (•!,_

I). 2J; .S/„yi,i,„ V. /,,,• (I'.KIS). 77 I,
.1"

C. ;!7l ; ^VMis 1 Ch. 4-ji.
.') .'/.";.//, V. H',7/,-i.».t 'lS;i,l I, .T

O. S. K. B. 42; 1 H. &A,1. 41,>: /t,,/,,',

V. Sf,i(..;;l (IS.-);;;, •_>:( i,, j. c. j.. ],s.
1 1 C. It. ;i!(.i. Si'<. /.,/,„,» V dnr, til

(lt*7;i
, L. K. .-. 1'. C. 3),i.

-^

fi/, ./<-//..v V. /Ium//i (ISSOi, 4a L. J.
Kx. .211 ; .5Kx. n. llo.

(c) Xnlioiiol A^sfr. V. //,,s^ Is.-i7 "7
I.. .T. Kx, 1'.,; 2H. &N. (105.
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Pa«t V.

Detention of
money.

Detention of

^O'kIs.

DAMAQKS.

the aiuoiinl to tlu> debt souuroJ, it wus held that express provision

Imving boiMi inudc for nou-imyiucnt, the dainuges were noininul ;//).

But u pIuintilT tliougli entitled only to nominal damages on his

own uecount may rei'over substantial damages as trustee i'or

another who is benelieially interested in the eauso of aetiun J>).

And an injunetion may be granted to restrain a breach of con-

truet, though the pecuniary damages would be nominal; the reason

for granting an injunction being tliat damages are u.> inadccjuate

or inai)pn)priate remedy (c).

In an action for the non-payment of a debt or liquidated

demand in money, tiie measuiT! of damages is the sum due, together

witii interest if any is payable; and nominal damages only ciin bo

claimed for the detention of the money beyond tiie day of pay-

ment, because the special eonsoquenees to the creditor from want

of money are not in law considered to 1)0 within the contemplation

of tiie parties jl . The same rule is applied to tiio disiionour of

a bill of exchaiisre hy tiie acceptor, which creates a mere money

debt for the- amount of the bill and interest (f>) ; but the drawer

of a bill uinlei- a letter of credit from a bank, upon dishonour of

the bill, is entilli'd to replai* the credit by drawinii: "U another

bank and eluuv'e the f(jrmer with tln! commission and exjieiises

as dumaires / . In loi'al courts in which the jiu-isdiction is

limited to a lixeil iimount, the damages for detention of a debt of

e\iiitl\ that ii mount, being nominal, do not eidarge the claim

beyond the limit of the jurisdiction //). A debt or lii|iiidii1iMl

money demand dillcis in this respect from a claim for the (l(>teii-

tion of goods; liu' wrongful detention of goods may entitle tins

owner to Mllisliint iiil daniuges. and a subseipient delivery of llie

goods operatis in mitigation of the damiigi>s only to the v;ilue of

till' gooil>: iml the claim for damages for the original taking and

the detention still leiiniins ; /j\

./ /;,„«,-. V. /',<.' i^:)S', 27 I,. .T.

r. 1'. 200: 4 ('. B. N. S. .US.

/. I.m;,„i V. r,„»7«,,/ilK0S\ 1 Tnunt.
.fir,: IM,,,is„„ V. ifnil '185:i\ -n L. J.

Kx. 20!l; 8 Kjc. 299.

((; 'fip/iimi \. J-:c/,ris/eif 185")), 2 K.
& .1. 2U4 : 'M'li'iffs V. Jnliiii'ii (ISTU;,

4.">I.. J. ('. 404: 1 Ch. D. 073.

;'/; Vetrili-. (iill/itlnl V. rumphell ll»l»),

47 1.. J. C. MA ; 7 Cli. D. 4',I4 : Joseel,

M. K., ""//(» V. .-iiinll, ;i8S2'i, .'.2 h. .T.

i'. 118; 21 Ch. D. 2')7. See /.iiims v.

Oimlii 1873). L. H. .5 V. f. 346.

' 'BilU of Ex.lmnge A"t, 1SS2, «. hi.

Srp /•;<•/). Hi.'.irl.. issn , M L. .T. i^. It.

74: 18 <i. B. I). 2S(i; Re C.wmm,.'/
Bniil: (1S87 , tu \,. .J. C. 131 ; 3G CIi. I).

.)22; Ex i>.
llmil; of Hrii:il '18<,i:! , i;2

L. .1. ('. .'i78; (1893} 2Cli. 438.

( f] J'irfiH V. li'H/at iiiinl: of Lirr.-f..,..!

(1870), 39 L.J. Ex. 41; L. R. J l'.\.

1,2.

(q) Joule T. TiiijU.r ;i8.')l), 21 L. .1.

Ex. 31 ; 7 Ex. ."iS.

[h) r;<,,«/»Wv. Sn,h ;18.-,2), 22 I.. .?.

Ex. fi.i ; s'Ex. 1."i9. See Itnimit v. //-.-

berl (1878), 47 L. J. C. P. 070 : 3 C. 1'.

D. 3.80.
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"/ i)tltlltll/l

Jii ISnoi vs. Toll,,,,. 4 <). A. I{.. 1

iTok.' Jiis coiitnict to (Icliwr wl

44. ill \vlii<li llic .U't'cndant

titr, it was li.-ld that the i.l

I'-iit (•(iiitni.tcd for hy th.' |i|

(lain ifrcs the aiiioiiiit whicli h,- ||,„| t

pliiintitr was cntitlcl t

iiin-

() recover as

) pa.v for adilitional ear-
Kc on wheat whiel. he was fore,..! to l.u.v in a more distant

•".HUef >„ eo„se.|„e„ee of the .lefen.h.nt "s hreaeh of eontraet.

in X««,/o. vs. SuUliff,. ,S X. S. H.. ,:,-.,
i,. „„ „.t,,„ ,

p. nt.rt o„ a pro„nssor.v note .ive„ l.y defendant in part pay
.
n ... the eontraet pr.ee for the ereetion of a vault in an office

•
mld.n, owned hy .h-fen.h.nt, defendant eounter-ehu.ned da^'

-jr-s o„ aeeo.n.t of the iniperfeet eondit f ,he vault and also
"" -.eount of the loss of a tenant who had a.^eed to tak a tec-ars ease „t one tloor of the huil.lin, on eondition that the
^.. dt w.,s eon.plete.l hy a speeiHe.l date. It was held that inorder to reeover on the latter part of the eounter-ehun. defend

"te tin ;:,
""' *"".'" ^"-^ " •-"•'•""* '">• '"-"*'*f to eont

'•; vault by a specified .late, and that plaintiff was .so far

tnint t . M ""'••"";"'"*;f
"•-» »•"• <l"*Vn.la„t and his proposedt.nant that he nu.st he taken to have contracted to hear the loss.>..n.i ,, the repudiation of the tenancy in eonse.,uence of h :

..i.s.nce o evidence o, a contract on the part of „h,in iff to•omple... h.s w..rk in .ny definitely stated perio.l I .,f 1.!

'T'"'T:
'" ^'

"' "* •"•'"•'" '" ••''•-'•'ant and i'-•opo-d ,.„,,n. ,.,s ,„ ,iv,. rise to a contract o„ the part , f

In';:;,'
",;'''' *'':''"^^ "'•••' •"••">^therefus„i '.;:,;;:tnant t, take .he prcnuscs on account of the non-completion ofthe vault. dCndiint cuM not never.

'';' '" ••"! '^''''"•"* '"'• "" -'• -" a ...inin. ri.ht did not"""' ^'"' "":'"'• •" ' 'V">- til- purchase money, hut onlv the

"" '7' ''''"'"*'"'"'" ' "i'al.lc title to the areas hadPMssed l,y .!,.. ,.,.Mvc,Men, l,..tw,.cn plaintitr and def..n,Iant. and
llN.t .l,,s was suflici,.,,. to ,.„ti,l,. ,l„. defendant to sue for the
fU'ICC u| .!„. ;|,v;|s.

^
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^-Hr-

It was held in Smith vs. Tcniiant, 20 O. R., 189, that the

loss of rent wliieh might have been obtained for houses to be

completed at a stipulated time was a proper measure of damages

for failure to complete, the contracting parties having known

that the houses were intended to be rented.

In Bnihm vs. Ford et ah, 3:5 N. S., ;{2:{. in an action l.roujiht

by plaintiff to recover an amount claimed by him for work done

and materials supplied in constructing a mill for defendant

defendant's counter-claimed for damages arising from the defec-

tive performance of the work wliich plaintiff was employed to

do. It was held that plaintiff was not liable for damages not in

contemplation of the parties, and not being tiie immediate result

of the breach of the contract, such as, in this particular ease,

additional cost of sawing or logs .sold at a loss.

In Hutchinson vs. Conway, .54 N. S., .').")4, the plaintiff was

engaged by defendant to prepare plans and specifications for a

hotel building to cost not more than sH.OOO or $.").00(), for which

he was to recei*-; a commission of two per cent, on the cost, with

one per cent, additional for superintendence. Instructions as

to size, number of rooms, eic, were given by defendant. Before

the plans were completed changes were made by additions to

the original plan involving an additional expenditure of $1,.500.

The plans were approved by defendant when completed and

tenders called for and the work partly proceeded with. It w-as

then found liy defendants that, owing to an advance in the price

of materials, the building would cost much more than they had

expected, and the work was stopped. It was held that the plain-

tiff was entitled to recover the stipulated commission of two per

cent, on the estimated cost of the building, with the additions

agreed upon.

In Lrfjgaff vs. Marsh. 2!t S. ('. \i.. 7:50. tiic Siii)n"iTi.' Court of

Canada affirmed the judgment of the Court of Queen's Bench of

Quebec, holding that in an action for damages for failure to

deliver goods at the time specified in the contract, a claim for

the difference between the purchase i)riccs and those at which

the goods were selling at the time fixed for delivery was not too

remote.
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In Low vs. Kobh Enqinavhuj Co.. M N. S. K.. 32«, it was held

that in an at-tion claiiniiiK .laiimKi-s for breach of t-ontraL-t, the

measure of ilaniaKes is the profit whieh the ph.intiff ininht rea-

sonahlv h)ok for in perfonninjt his e(.ntra(t hail »ie not been

pm'vented from doing so. Plaintiff «ave evidenee that he esti-

mated his profit at from 1.". to 20 per eent. on the total amount

of the eontraet. hut, on eross-examination. lie failed to give any

data l)v whieli the aeeuraey of his statement eouUl be tested,

while the person who aetu.dly did th.' work gave evidenee that

his proHt was almut thirty-five .loUars, being less than half the

amount elaimed, and only half the amount fixed by the Judge.

It was held that the burden was on plaintiff to shew grounds

that would justify tlie Court in adopting his estimate and that

in the absenee of sueh evidenee the amount of damages must be

reduced to $35. The trial Judge had addeil to plaintiff's esti-

mated profits an alK.wanee for plaintiff's time while the eon-

traet existed. It was held that he was wrong in doing so as

time was one of the elements forming the basis upon whieh the

profit was to be calculated : also that as to material provided

by plaintiff for the purpose of carrying out his contract, he

could only be allow.-d damages in so far as the material was

shewn to be useless for any other purpose.
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I'.iin.ips for lets .F ,. .• • 1
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..-.. or Cut; :'':.::!:,'
'''" '"" ••' " '" - « »•»-

'"• '"a.Ic l>v a hill .,„,' n„ I„ll •

'""'""' ^''^- if payment is to

> Salu .,f (J,„„Is A(t, 1S9J, « 40 Af P 71- „

^ ('') /> V. AV,o,„„, MN-. r L I
'^"'"*„ '••'"''-. L. R. o P. C. 34fi '

''•

O. S. K. B. 2J7; il II. & C .WS-',,!'. ,.-' '''T' y- •'''"'' ('**0-i;. 4 East
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rcduc. llu. .lain, for llu- piur bv p.ovia« u aiu.iuution in vuh.c

Z ..lb' wbi..b .livoClv atlVct. tb- go«,.U„v; -.1 wbore be

.ell...-. «,.«u th.. !...,> .r .v.i...uu« ...u- inHtul.n.nt of g,.o>l. ub no

^1. vin, «itb tl... ..-.u. of Uu. .ontnut. wu.ngfuUy .vp"'!-!.,.

tb.. !.on,.t.. .b.. buy... .a. b.bl entUU-l to r ov.. cbun^.K.. ^.

lo.. of lb., .ontnu... in -ublition to .b.n.ug... lor tb. fault>

d.liv..r..,l ant .b-ntly to tb. n.pmliatu.a a, a comphamo ^^.th

,h, coufa-l / . In an a.lion a^rainnt tb.- buy.'V for not umTt"

; :K..o.i.:obl .b.. n. n. f .buna... i. tb. d «........• bot..^

,U' ..on'a-t pri... and tb- n.ark.t prin, .,f .undar ,oods at

.,,
,.,„. „„,,.,„„,... </ ; or If tlu,- ,'oodH an to b.

,,, , ,. i„H,ahn..nts a. .-voral tin.... tb.. dan.a.os are t u- nnn.

:ni: di.r..r..n....s at tbo.. tin.,.. *. ^''" i'-
"•!»;;;!; 7;:

„ ,...ab. vxitbin a r-asonabb. ti.n.. .. pr..«un.pt.v.- v^..wv ot tb.

. .k.t pri... ; : bn. not ,b... pri..- obtain.vl after a d..bvv dnnn«

"1 ... pvio.^ n.ay bav.- n.at..rially altoro<l k. U n.. ..vnlon..

I ,ivon ..f anv b,s. np..n tb- n.ark..t pri.v. tb.. .buna,, .
as r...ar.U

lb., valnr of lb.' s-'.'ods aiv noniniaW .

, ,, ,. >.

r,,on tb,. .an... prin-ipb. in an a...i..n a,.ain«Mbo H.lb.r l.n. not

.l,.li ,.rinu tb,. ,....,ls; tb. n u.v of .buna-.-.s. lb.- ,.ru.o r.-nm n-

^u.paid.i/.b...li.V..r..n.•..b..,^v,...n.b,..;.nn.a...prn...an.H^^^

„„,k,.. v.lu,. a. tb.. tin... appouU.vl (or .l..l.v..ry m
.

H tbe

,,.,liv..,s i. t„ b.. ...ad. i.. instaln.....t.. tb. n...asu,T ..I .b.n.af^-'s ,s

, .., .,.,„ ...• .b.. .lilV......... or .b. n.a.k..t vab... at tbo s.v.ral tun.*

.b.li.,..v:andtb..b....a...insu,.b..a...a.-.t,.b.tb..c.W-.

,,t.,,. tb.n.d. tb. a.tio.. i. bn,u.d.t upo,. a con.p . . bn.u.b l.toio

t tin,.s U. .b.liv,.n bav. all .lap..-! »V Tbo t..ll .nark,.t

.JH-. fv„, V. »•„-./ I !>*:.:, •• M. & \V.

2.7- Jh,,,, V. SiH'/fh (1S40 , 1" L. .'• r.x.

S/,«(v. /;/«;/ {ls:iP,i B A: A.I. lo^ .

Jlhi, V. equina,, iH:i:;,, -i L,- J. r.^-

(1H41), 111 L. .T. I'.x. 4Jii; s M. & W.

73 L. J. K. n. r,n : 1901) 1 K. B.

/,•,:„* .v../ r... (l-.w9j.TH L. .T. r.C.

US : 'I'JO'-' A. C. J9'.i.

(n) Sal. ..{ (loo-ls Act, 18n:i, >;.
>*> :

Vlall,,..IU V. /•>.,». (18;i9), 9 I,. .1. l-.x.

•ill- ,-) AI. & W. 47o: l.rrf,- v. y<"»'.'./.

,„;/. issr, i:i UT. <"..

(A) /i,o«" V. .I/"//.'- ("*.-',. '1 i-''-

Kx JII ; L. R. 7 Kx. :;i'.i.

(i, SMU-,.f(i"<>.lHA..t, isoit ». .JO
.<,:

.s,.,;„v( V. r..w-/ is.i loL. .1. Kx.

31S- S M. A: \V. l.iO: /'<•« v. /./ff/Af

18171, Hi I-. .r. «. H. M"''.
. ^ ,

(/•. (CmA/f// V. /.•/.«•/.'-( '18,11,. 48 L. J.

«i. B. .M7 ; 4 <i. B- !» «",«•
.^^V-"':'

V A>//.'r (1857), -'" 1'. •'• t. '^- '-' '•

A C. B. X. S. 128. .

;/) r.'//-// V. <ial.h:i 18.J1;. J.i I-- •'-

Q B. :wO; 10 Q. H. 941: .Vr/,.

/;,.?» ,,< 18.-181. JSL. .T. Kx. 1.

(,„) Hale of UmkIs Act, !*•».*./"':

r.WW V. r,,.v.,ff .182I). '2 K. .1. o. s.

K B' 11> 2 B. A: »'. 02. :
.VM,("/' ».

r,;,^,;--i "is;'..-.). 4 K. .1. Kx. 218 ; 2 (•.-.

M. & R. ii..''-

(„) Sale of U<kk1s Act, 1893, h .<\

jX.j s. /-n;.. ilSOl;, -W h. -I. Kx

V.
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T

\.i i.r i« to I... („k.i,. tlu.ujfh ll„. go.HU Imv.. In..oii„. ..i,l,»,„.,.,i iii ruAP. I,

x.ihi.- Mil.,, til.. Hul.. I)v tlio .IUiox..n of „ ^|„,,.i„l ,,u,,litv ill lli.-iii
•'^ 1L_

«lii.li w,i> lu'toiv iiiikiiowi. {„ . 'I'll.- I.iivf .uniiot .liiiMuluiiiiufi
loi tl... l„«» «r ,,,„(it o,i H v,^,A,- of ll... ifo,„|^ at u i.riuo lii«li..r
limn Ihr i,„„.k,.| |,rir..; i,„|,.,s t|„. s,.||,.r lia.l hii.Ii iiotic- of tlio
iiil.-mi.^l ivsui,. us to iiiuk<< liiiii lii.hir f..r tl„. rink />;. If il„.,.o
l> MO (lillrn-lMM. l)..txv..<.|| ||„. ,„lltlM( I |.li<r <|l|,| (1,0 n.alk.'t i.ii.M.,
•'"• .laiihijf,.-^ ns to th.. vail,,, of (|„. j,„,„|, „,,, ,„,,,„„,„iv,.iv oiilv
""•iuimi(7

. If tl... pii... I.a* l.,...„ pai.l. ll.- Im,v,>c in ..|,titl..il

to ...,«,v..| tl... full i,.urk..t >ah... of i;„. i:,„„N at tl... tiii.o a|.|H,i„t,.(|
to. .I.lix,.,-y; iiw\ m also, if tlw |.ii, v has l„...|, ,,„i,| \n a l.ill.

wlii.l. .Imiiijf tl... f.um.|....v of tl... bill is i.av.m.i.i; l.ut if tl... l.ill

'' "".'''" "•"''> 'lislx'iK.uivil. tl... iM.v,.,. is i„ tl... sail... |.ositi..i.

11^ it i«. |.a,vi.i..|.t l.iiil l.,.,.|i ii.a.l.., aii^l .ai. iv.. .>,..• oiilv tl... .JillVr-
.ii«... I)..t\v..<.|i th,. .oi.ti-a.l i.ri.M. ail I tl... maik..| v. Iiii.; aii.l if tl...

l>it,vii...|it of th.. |.ri(... uas a coiiiliiion |,iv,,. {....t t.. tl... .I..liv.i\,
tl... s,.||..|. is (.x..ns,.,| all.)i.'..tli..r l.v l.oi,-,,a,vi....|.t /

. Tl... I.iiv
.'•

IS not .iitith-il to cluin. >rival..|. (laii.ujf.s l.y ivason of his having.
I'UMl an in..mis,.,l |.ri..(> for th,. j;..o.ls i„ ,|„.:ial .•i.n»i.|,.,ali.... I',,".

'l"-'i- <l<-liv.Ty l.y a cc.ltain ,luy s'. If tl.,. huv..,. in fa.l I...- Furboaranoc
UnvH tl... .l..|.v..i-y ut l\w m,u,.8t of tl... .s,.|l..... thouifh with.)iit "'•'^•"""r-

Ihm.Iiiii; liini>..|f ti> do s... th,. .hinia-.s «i|| I,,, .vi.nilatod hy ll.o

slat., of tl... i.ia.k.t wh.... h,. willi.i.aws ihr ro.l.,.:,.Mi.... an.l .iain.s
111'' .l-li\,i-.\, an I I... will l.av.. th,. I„.,„.'i, „r a nv in th.. i.ia.k I

at ll.al li..i,' / . An.l if ll... s.II.t |„,(„,,.- ,|,.|lv,.|v al tl... ,•,.,,.., st
of ll... !...>..•. I... will l„. ..niitl...| t., th,' lM.....|it of ll.,. Stat- of tl,-.

inaik.-l Ml tl... till.,, of tl... hiiycrV nil iH,,,.,. ivfus:.! to a,-.-,.|,| ',t).

If th,' hiiN... i-.„l„.a.. clainiintr ,\Ahryy \n, his ,,wn c.,iiv..ni.n.-,.

an.! n..l al tl... .v,,„..st „f th,. .s,.||.t. th, ni,.-,. f„. I...a.an... in fa.t
.l()..s iM.I ..niiti,. hin. to claim ll... I,,.,,..!!. ,,r a lis:, in th.- mark..!
all.T ll.,. appoint,.,] ii„„. ,r\ Ht.i ....ith,,- l,.,v,.,. n,,.' M.lh,- ,,,„

.s: fi II. \ N". :,12; r;„/,.r v. J„/,„.i.,.

(isra. 12 L. J. C. p. 6.-.
: L. R. 8C.P.

1(17.

(., ,/osl,, , V. Irr,i,e {\m\\ S(l L. J.
Ex. "S ; (i II. & X. .-,12.

[/A ir,//„„„s V. l;,i,,ml,tH 18G.)l. ;il

L. .). Q. IS. il\ .1 II. \ s. 49i -.'nol
V. Hi ifl, ,:n< iss-.' , ,s n, H p 4,-,7

'/} '"'/'// V. It.il.hi, ISol . 2,1 I, J
(J. B. MO: 1,1 ^^ H. i.ti ; .Y„./;„/ y.
//'•fwif/. IN,"i,s , -js r,. J. Kx. 4.

I)) /',-//•,/ V. o,,/./,,, (18JI , 2n f, J
(^ R. IWII: !fi q. ii, 941; /;,',"-7'v v.

/I,:, |s:,f,
. 2s L. .1. ii n. -Jill 1

!•

i- K. ..S.I. s,.,.
j;,,!,. „f ,;„,„,^ ^^

••

isy:i, .>-,. IS, 2,s, :,:,.

(>) /l:m/i/ V. Oii^n,,- flsoi , :i:i J ,1

Ex. :iii!i: .ill. &o. llj.
(' "'/' V. r.iHf I Eiirl INCS . :i7 I .r

Q. H. 77: L. H. .i (Mi. 272.
" ///,/„,„,v. //»,,«'.» ls7.-ii.41 [-. J.

( . I'. -liS; I.. K, UK'. V. .-,!.«

. u. ;-,.. is7.i), L. K. i.ir:,,. 1.-,,-,;

ll"l>,sY. /to«/i///./(lS7(il, I j L .1 (' p
liP •.

; I C. P. D. -220.
•'-•»
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,r. n. .h.- .lan.«K.« n.rrning from a fall ..r vi.o i» the mark..

....,., ,.r aVUv.. .Uo K».a- ^^i-. •>- 'Mr.'"-"'
t.n.e ,....

.„!.,, !l... ...h.... ,«v, V a...... .:..!. uoti.o a. an "•""""»•'•

^;
^....,..... of .1... ...n.nu.l ,,,. rUr ..lK.v.. ruU. a,,.ly .n --'-";:

a..li^..nn^ ^.o«.k an.l hI.u.vh u.>.l..r r.n.ra.... u mmv « n.a.k .

„ ilal.l. IW .vpla.in!. .l.-n.. Hu. n.o.Huro of .lanmg..H .. .1.

; . .ll. Mo.k a. .In. .in ......l U. .l..l.v..ry, .. I. ".«--

Z ...,...,«'-"t .l..lav; ,.u.l H,.....ial .lan.a^o nnn..,. l- Waun.a

.• 1.. i^:u.h..^.n. :. ^^''"- ^'"''^
I-* V' J i . r

'

..o^.nan. .o n-pla.- .1.- Mo.k on a .•..•.a.n -lay "' '
'

; ,^

„|,.,i,.. ,1... slo.k i> .•on>i.l,..v.l an ..nlarpvl l.v .1,0.-..-". o. ..oh

for ii.iiiivnnn. in a moil^iag'" '(;
, ,

,i„ ,;,.,,-,..,. ..r .1 .B- i.y • «'i"' I'""-
'" ";"'"'''' "'

,

;,,.,.L*-.- ^

«'"'';
:';'"';";i:;'

;;:.";"
::;

-''V;r::-'^
\;';;;;::;:":;;;:^;:::=w::;::.:::;::l:

or ,„v. iM.lv .!..• .am., kin 1, an 1 was ol.!.... 1 n, onl.t' . -
n, I l.m

'

to Imv ll.,. n,.:„v.t sul.Mi.ut.. lu> < -nM f,-t, wlu.l

::::;:: :."^"""- 'r-'r;;v:;;!:^irn:;J:;

„r i„i.i,„,. ...» ...'H 1 1" ""I"""''
'>'i"" ''-'"" '"'

,,„1 „„.v .0 tav ». III.. l.Ti»« "I' I'"' '""I.- "" '"""''' '"

':":::;.,;::':V. '«.,:,: ;..„i, a.. ..« .....ic .i... -^ n,a„„ra,.„»..,

Dumagoi-
whcro ti"

iiuirkft prii c.

,, See .'»''. V-
'''"•

., ri n

<iV: r...'/'i vw.«..'/ r,, V r„,w/

(i-.;i, .11. 1„ J. C. :u;!: ilsUi)lCl..

''""
/, V /,.<" '1S''«\ -i^ I" •!•

...I'toi: U C:-B; 327; /%M V.

Q. 11. 11.:.; I.. U. '-"'^T- :-!'•.„,
,

(i B lil. I.. l?.nQ. B I'......

*;,
,

/.7;„«,/'r J./.™ ',;,., IM,.,l/x. .!,'<

, i*-i nL J «. B, 'ill : L. R.
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for lln' Hiipply of ((oi)iU wltifli Will- not to bo iiroitiioJ in tho ''h*'- I-

ninrki't. uiul nliiilt iw kiii-«' to Ito iiiti<iiJ>-<l for !«hi|iiiii'iit uiiJ suli'
'-

Hl>roiiil. mill 111' I'liili'd to (lilixcr iiii> nt the liiiif roiilraitcil for.aiul

•li'liviri'il II |iorti<iii oiiK nllir ilt-luv, it \\m liilil tliiit iluiiiiinfU woro

rciovcritlilr for tin' prolit »f u iconic to u foreign hii\«i-, ami for tliu

cxti'ii fi'i'i^lil till. I iuKiii'iiiiri' Upon tlio part ilnli\i'i'r>.I ('iiniHit|ui*nt

upon lite delay (/).

In an mlioii for u lirraih of runlrai't in not di'livcriii); a spccilic

«i. ttfl, tile ihmia;{i'i<in' iim< i!>iii'i'il l»y tlic ro»t of priKuring another,

it riMiJ'oiiiililx po»-<il.|r; and if it raiiiiot be proiiiiid, or until it can
111' priH 111! il, till' (iaiiiMf.'1'H ail' iiii'aNiii'cd by tin' avi'i'iigi- protit madi'

b> till' ordiiiaiy ii«i' of Hiirli art itlf (/). Tlio lontiaits inado by
tbi' biiyi r in llu' i oiir^i' of biiNini'M for tbu use of ihf arliulu wlicn

dilixi'i'i'd, lliouifli imt spi'iilicaily iliarj^calilu as daiiiiij." ». arc

tvidrnci' of tilt' ordinary prolits for wliicli tlio seller is liiarje-

uble Jt} In tile ease of a e uilract to build or to retiair a g|ii|> by

a leiliiiri (I ly, llie dMiiiav"'-* lor delay in deliveiiiiy: (lie ship are the

Dnliiiary protit^ol' i'iiip|ii\ injr lii >liip diiiini.' llie lime, niid where
tile I'liiidii' kinw ihal the >hip was inloiided for a eertain vnyajre,

till' dainaifrs were inea«uie I l».\ the diifereine !> Iwi'cn tho contract

freiijhl linll.al vnyafreand llie reduce I froi^rlif for the >aiiie voyage
111 the lime of drli\eiiii>rthonhip i . Th" muiic ride applies where
ihi' nIi'p after delivery is delayed by defects in llio repairs eou-
tiiicted for /, . In the ea>*e of a contract to supply a thrcshiiiff

niMchiiie to he niidy for harvest, ih," contnictiir was held lialde for

ih" loss caused by wiiiit iif the ninchiiii'. in the crops beinj: exposed
to (he weather and in the co>i of slorinj,' the crops instead of

tlinshinif out /'. Wlcie the subject of contract is intended for

il ceiiMin u-e known to the seller, and with reference to which
it is supplied, the ilamiiyres iniliide the loss cansi'd by its failing

to siitisiy the reipiiivl use: as the loss of an andi.r caused by a

Dnmagm
fur not
(li'lireriDK

KiwciHo

I'huttpl.

IMictivu
'llUttl'l.

'I W. It. iTil; •//"./v. ll..„l-,.:„ iss-j
,

s IJ. II. I). |.-|7: (lfh,,l.hm;i,i,» V.

S,„i,„i ISM.-)), ,)i I,, .r. (i. B. .Ml ; 1.)

y. B. J), s.-,,

{ /,'..,,/,« V. UutihiuM, ISf,:.\ 34
L. .?. » . 1'. Ki'J: IS C, n. N. S. 44...

(-;) ri'lih.,- V. Ti'ih'i,- ,IS.-..-| ,
'.'.-, J,. .1.

• '. I'. 6.-i; 17 0. rr ^1: ft,-./ v. Tl.„„u^
IfiMiiijil.H (IMGT). ;i7 L. J. (i. H. tiS;

L. K. -.Mi. B. isi.

Jr. Il'iitri, y. To'nrs llfiM.'li I,. J.

Ex. IMJ; S K.x. ml : Irnmr v. f;,n,(/.l

(1S71 , 40 L .1. H. B. 121 ; L. K. li

U. B. IIMI.

I) Fl.lihirv. 7>iv''Hi- (IS."i.-)i, -J.i L. .T.

r. 1*. i;.i: 17 C. B. 21: It, T,;„> „„d
Ih'niU. r„. Msti.s , :is I,. J. ('. :)s ; L, R.
1 I'll. 112.

•k) ll'ii^oi, V. d' uf-m/ Sereir CuH. '1S78\
J7 I.. J. «J. B. 2:i!i.

y s„„ni V. F,w/ {IH.VJ , 28 L. J.

g. B. 17»; I K. & E. U02.
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l-AinV dofirlix.' -Iiii.!- <al.l.' ni,. Ipoii llii» |.riii< i|'l<' u «"• i- Mii|mny

whi.li Mi|.|>li<ti It .lif.r«i\r |>i|>.' iiml.T ii ...iitnMt |.. mi|>|>I.V thf

pliiinUIV with K'*" w"" ••'''I •'"'•''• ^'"' ''"" ''"""«'•* •""»"'' ''> ""

•\|>l(i«i<>ii of i-whimmI g,in: iiii'l lli'>u»fli th.' jfu" *'•• "'I o" "n' I>,v

Ihr ii.>rliK«n<«<'f '» <l>'>'l |»"'> " Amia <arri.i(f« J.iiiM'r wli«»

Hi|>|.li.d .» |M.I.. for .. iHnm<' whi.li wiiH n..t lit t»r tli- |.ui|Mm..,

«.i^ lu'l.l liiil.lf for til.' .laiim^r .l.-iw to tli.' liom- l>,v llic l.ivukiiiff

„r Ihr |)ol.M.» . So wli.-iv KooiN mi|.|.lii'l uml.-r an impln'*!

w.iriaiit\ of litii.'«» f<«r foo.!, ouhh.mI tlir .l.-ulli of lli.« |.laiiililT»

xvilV. tl." iiliiinlilV luiH Imvii ullowol l.v «av of iIuiiiiik.n Hi.' .a-

|MUH. H iir waH put to l.v ivasoii of llic illiK*- ami .Ulii of IiIm wifi-,

tlu' loss wliiili hi- Mwtaiii.Ml of Iut wnvUM-s in tic Iioiih..|.o|.I. in-

dn.linjr tl.r »(«'t of i-xtia H,-nanl' wlu. Iia<l to I..- ciniilovftl l.y

l»m.m«..(..r ivanoii of lur .l.'.itli ;» . But tl..- ...iilrucfor in not liaM.- for llio

wliich I..' was ignorant or witli r.f.'r.n<o to wliicl. Ik- .Ik' n.t .on-

irarl: ii< \\\u'vr tlir arti.lo w«Mv.,niit.l for tlu' ivpair of .ulnn.'.

„r wlii.l. Ii.' «a. not a«ar..it vm.s 1.,M timt h- vva-< lial.l.- for tl,..

.osi of r..i.iaiinif tlw arti.lr. I.iit not for tif .lani..;f.<« wI.mI. tl.o

o«nrr imil to pav nn'l.r a .HMilnMl «i<l« a tliir.l parly for tli.- us.,

of til.- nia.l.ini- ftf. Wii.iv tlw .i.f.'M.h.nt .ontra.t.'il to nmk.' part,

„f u u,'^y i.uontion .;: ^.. .n as posMl.lr. uu'l I..' kn.-u Hm' I'lainlilT

«as un.i.r ..ontraci to -ni-piv ll. .on,|.l.'t- ina.l.ino l.v u .•.M-tain

,1,,!,.. 1„. w,iH Ih.l.l lial.l.- for tlu- l..-« of protits of tlu- plainf ron-

l,,,H uu.l f<.r ti... .'xp-'us.' incinrrl l.v liiin .ip-n tl.c in^'ntion

ul.irl. xvas r.nl.Mv:l uscU-.h 1,> tli' .Iflay . r .
Tl..' .onlra.l..r

,,. i„s |i,.l.l.' for .lanmL"> a-m.'l l.v tl." i.r.linnrv \m- ol an

.uli.i.' uiii.i. 1.'' fi.il- '<' ""I'l'ly. Il.o.iiil. ll..' l.uy.T .lo..-. n.t intrn.l

il for ...-.liiiavv .IS.'. 1..1I only for a s;..'.!,,! us.- for wUi.'l. H..- mn-

tractor is not r('s|.i.nsil.li- "" •

I),......'... •'Th.> .ah- of a sp.'.iti.- .Iiatl-I 01. .r.-.lil. llx.uirl. H.al .rr.iiL

rJitvl!;."' mnv 1.0 liniiU'.! to a .l.linilo porio 1. transfers tho property .n tl.o

&»»• iroods t.. tl..' v.'L.l.'.'. i-'ivin- tl..' w,..l..r a riirht of action l..r the

the ((Hitl-iiit.
''

„,, itmnl'l.ilh- V. Uninlnil ll»lK;. S

Ttt.ii.t. .'i:!.. ,,^.
(„ /(„,,•.,./«>•. .U.'.vA f.V. 1:.. (in.--' ,

41 L. .». Kx. 4n: L. R. 7 Kx. l.fi.

;„ HmMlly. .V'"-"" ;IH:7), 4HI'. '

y B. 'J.-.!.-, 'i Q. !!• I*. I"-'-

I ,,, />.,»( V. .Iv'- **•" V /''"'/ '"
' l'"'-' •

:;!,..I. K. II. :iHil: i«"- 1 K.Bi'."'*:

Jiuk-.n V. »(«»<." .V 'v. {I'.'O'i
,
7s I.. J.

K. D. .JsT :
(li»i''.'; '.i K. B. H'H.

(,, /v.W""'/' V. MMh:.» is;>s
, 'iT

T,..I. r. r. -J:!!; i «'. B. N.S :ii.J.

)) lltiiiiiiMir EiigiiKriiii'ii ii.\. Mr Ih'tli,

187'.' , 4 »'. b. 1'. ''7".

,, >„,» V. Thmii". Tu/i «''/« (IHfiH),
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|>ric.-, mill II lii'ii iipoi ili<> urixMln. if t|||.y r»iniiin in liiw piMmvuiinn
till Ihut |.ii>t' In- |mi<l; l>ii( <|i-ruiilf of |hi>i.ii<iiI iIwk not h"«ciiHl

•'' Hitiiiit ' / ff ih,. ,.||,.r r.-.iiiirw IJH' |ito|Mrf\ to liini-

"'''•"• "" ''* ' Iliii« to iiiiotliir, lM'foi-.« or nUiv tli.- i'X|iinitioii of
till- iiiilii, ilii> liiiti'i' iiiii\ iiiovcr IIS iliiiimifi'H not tin- full miIih-

of III.- ifomN, lull t|„. uili !.•« till. iiii|iiiii| pii.r « . It i^ „„
ilcftiiri In an Miiioii lor tlir |iiiii> iliiit iiflcr till' ilfjiviiy of llic

ItiMxU lllliirr |Ih> I'oiitnirr the w.||,.r wioiijf fully n-UH,k IMWN!,-
»ioH r lint ill Niiili iiiw'tlir Imy.-r iimv icn.v.-i from tlio iii>llrr

111'- full Miliii' uitlioiii I'liv (li'tliii'linii for (In- nn|iiii(l priri-
//

Ami hi' niiiy uIho iifovr full viiluf for llic ^ooils in iiii nition
for wroiijffnl ioiiv.i»ion ii^'iiiiiNl a iliiril |.iirty. llioiit;li lio Im^
not jMiiil III.' |irii'<- to |||.> Hvllir ; . Ily Hi- SnI.' .if (m..mIk Ant,
lH1i;t. «. .V,>. ||„. ,.„„,., i, .iiiiMMviriil. ill ailionx for lirruWi of
loiiiiii.t to iliJiM.r -.|i.cilif or iisr.rliiiii.vl irooiU on tli- iipplica-
tioii of til.- plainlill. to ilir..,! iIm- .iinlrait (.. Ii.- j*|..m ili.-ally |»ir-

roriiiiil uiihoiit ui\iiiv III.' .|,.f..|u||iiit llir o|ili.in of ivtaininjf th,'

Niiiii ii|ioii payiiiL' Ih,' .laiiiaif.K iinn.",,.'.!. I'iiJK'r iiiicoiiiliiionalK

or ii|ioii iiriiis ami coinlilioiiM n* to •liiiniiiri'-', |Miyiiiiiil of pri..'

or otliirwiMi' (/'.

CH»r. I.

Hkt. II.

(Ullvery of

Ill nil aiiioii lor liivn. Ii of warranly of a <.p.'.'i|i.' .Iiall.l ih,' lm,.,HK., f„r

loiiiMiiv of (laiiiajri^' Miri.'i aiionlinj; i.i \\l;,.||i,'r |||i> cJialU'l hax w"'^ni''„|
lii'i'ii r.liirii.il <M' k.'pt. Til.' .Iialt.l tan Im' r.'tnrii.'.l or icfiiwil »w^"

'

"

only «li.'i.' Ill,' .•oiiiract ho provid.'s in lli.' .'v.'iil of u l.r.'anli of
''"'"'''

NMirriinly; or wlnr.' llii' innlriirt is nnitli' ..in.lilioiial upon lli,>

wiiriiinly; or wli.n' tli,. s.'||..r aKn-^ lo lakr it Im.k; or ulii'i.' t|

Nile was in.',t.'il l.y a frautliil.'nl warranly ami tin- huv.'r I

r.'pmliali'.l it on that jrroiin.l i /, . ff |j„. ..|,alt. I lias i„..|| n-
tiniM'd, till' iii.asiiri' of .laiiia!.'('s is tlic prii- wliiili was paid Tor il,

niilcws r.'inrmd nmlcr an aj.M('i'iii.'nt to a dill.'ioiit cllVit. If lln'

cliiiltcl i- k.'iit. III.' nnasiiri' of <luniii;,'i's is lii.' .liniiiinlion in valin-
owinp lo III.' di'f.'cl warrant. 'd u<faiii>l: •inlos.s llic i.uycr is, l.y

Ihi' U'rnis of III.' contrail, piwluded from r.'rovcrinv 'in.v iliini-

IDL. J. «i. P.. I.V,; 1 (i. n. HM.
Il) VliiiHni V. ('(.(// JINGO), 2!l L ,1.

Ex. 180: h H. i-N. -IHH.

..) SLplinm V. n'lUnimi 'ISHI, !> L .1.

0. S. K. H. j:ll ;
.> n. & A.l. -il').

{i/j (iilhfii V, Jlntiiii, 1S41; 11 L. ,T.

Ex. i;i:t; HM. Jt W. .^7.^

[:, turner v. Jlihdemtle (1802), 31 H. U. IJ. ri. iiiite, p. iiM

L. J. r. r. lil.l; II C. B.N S. CN.l;
.lohiMH V. /.-/(„.. .V }„,•/,. It,,, (18;n
i C. p. D. 4!l!l.

.'
' ' .

(..) See Onl. XLVIII. r. 1 ; «•,«/;,/,/

V. llnMh.miJ (18K0), 61 f,. T. :)74

y/.V/«./. V. Ihidn, 19UJ), "4 I.,. J. K B
Itii

: (ino.i I K. B. 24«.

(4) Halo of OoodK.Xct, IH93, m. II, l.>,
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m^vorVd; but s...!. «ulc- wouUl bo ovi,l,-...v of tb- v.U.. ol U-

,hatlel if it had bcu «oun.l: a,..l si.,.ih.,l.v a sal. at a aM...a-

islu-d p.i.-, "It.i- .lis.ovo,.v of tb.. b.va.l. ot w..r.ant>. ^^o..ld

, .. ii.„..o of .b.. .val vah... of tb. .LaU.!
'
,/ .

Tb. b..vor ...ay

, .,....- .as,., aft,... dis..ov,...v of a b..,.a,.b of .a.-.-a....v a.u

,„ n.1...... tb,. ..bat...l, .ba,.,.. as ,b....a.,"s tb,. ..xi..;..s.. o

k..,.,.i..:' tb,. ..ballcl fo.- a .^.a^vabl.. ti,..,. ....til .< .a., b. .hspos.-.l

of ; TI... b..v.-r of .. 1.0.S,. ..tb a .a...a...y r-sob .t w. b

: si,..ib... ua....a..ty, a,.,l boi... s-.-l f.. a b.va..,.. oil,-...! tbo

,,„,.,„,„ ..r ,1... a.ti.,.. to tb,. s<.ll...- a..,l, .•,-,.,..v...ir ..o a>.sw,..., .
,-

Lb.d tb,. a..ti,>.. bi...s..lf: it W..S b,.bnbat b,. .n..bt .^u.,. ^

M.lb... witb tb,. costs of d,.f.M.di,.,. tb,. a..t.o..(/, I..I '1
K.

.,.,r.n,ls tb,. a,.tio.. at bis ow,. ..isk. .hru b.> ...J.bt
l--;^-

,.„,„,.,, ,1.. u.,sou...l....ss. b.. c.a....ot a t,..-wa.., s ..ba.-,,. tb t

to,l.„s,.lb.../, •• no.-ifb..,mystb,...k.... ^^ •...;'l-''.^"-l

.,,,,,,,,, /,r,b..wa....a...v is f.a,.d..b.....tbos:.lb.r.s..,jn^

Mbb. fo.- tb.. .OMs.,,,.,.....,.^ of tb.. b,.y,.v a..l...,- ..,.o" 1- '
"^

tl...
.ana,.tv:aswb,..-..ap,..so,.s,.!da,.,>w.a.,.

—'''>
.va.Ta..t,.d it to b,. s.m„d. wb,... b,. k..,.w .1 to bav,. an ...i,..t.o.

dis..as,.. a.ul tb.. b..y,.,. pb. •, 1 il witb o.b..,- ..ows wln..b -auu-bt

„„, dis,.as,. a...l .li,.l, lb,, sc.ll,..- ^vas b,.bl .-..spoos.bb. ... .la...ag..s

„..^ vah... of all tb,. (.o.s(/. a...l ^vl.,..-.. tl.,. wa.nu.ty was

„ot f.a...U.b...t. b..t tb. .s,.lb... of tb.. ..ow k..ow tba. tl.,. b.-y...- .,,^

a f.t.....,..- k....I.i..i; otb.T ^•"W''- 1- >vas b,.l.l ..,,..ally r..spo..sil.b. yh

U ;;:.... '..aH f.... H... sal.. a..d d,.liv,.,y of .oo.lsof a dosclK^-

L to tbo d,..s,..iptio,. ......t..a..l,.d fo... wb.,1. b,. s„bsta.t.,.ll>

J>..a..ts: tb,. b.,v,... >..ay .•,.f..s,. to a,...,.pt ...l,.-..,.. i,'o„ds a.,d

„„. ,1,.. s,.lb... f.n- ..ot d,.li^o.i,.,^ Uo,.,ls a.,.o...li...' to tb.. ..mtra,. ,

i,. .bi,.b a.tio.. tb,. ....as,.,.,, of da.,.a,..s .s tl.,. v,.l,.,. o ,,...ds

„r ,1 . d,.s,..iptio.. ..o..t..a,t,,l for at tl... t,.,.,. appo...t.d t..r

a..liv....v, or tl... dllT.n.o.K<. k.txv,.,.., tbat vah.,. a...l tb.. co-.tract

Warninty of

goods mU liy

dcitcriptiuii.

:,) Ownll V. l-o"ir (1S09}. 1 ^aunt.

,(',' Cliii-i' V. M'liinnril ;ls;!7\ t' Ij--'-

K "b IHS: 6 A. & K. S19 :
r.,r v.

))-,,//,,r, A. & K. r,-2;,,n. («) ;
"""_"'«. *.""

f, ll'rlhw /'fn»* //"vwC"!" ,'''lJ.'•

K. B. l»i:t: (lttin).2K. H. ij'tw.

!,l) CI,,,, V. M,iini">d iWAi),^ L. ...

KB UiH; li A. & E ;,\9.

"r,) r„„„n V. r„ar, (isii!)). 1 Taunt.

;,fiO
• n„,ltn,m„ V. Lm„l, (IS^), 2 A. &

E. lii'.

(/, /.,,<;» V. /.'rt^' IRIC;, 7 Taunt

,.")»•
'

llillllHilDlll V. /(„««'..'/ (lS8i), ••'

L .i. .J. II. •'JS; 'ioQ- !'• !'•
''

(,, ir,-,,il,ti,i, V. rh,imlii rUiin (1H3.',,

'

t/TA'''''"'' V- i'"'" (>**^0'- '*' ^- '^- "•

M MitWtl V. ,V»»..» (ISfifi), a.-> L. .T.

C r. .Jii'.i ; I- R. 1 C. I'- S"". ^ .

(A) Si :. '''"" ("i'"), -^^ '-' ^•

V.V. 19 : 1 L'. 1'. 1). 92.
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[uicf, accord iiii;ly us li,. hiis or has nol paid tin- pric. If tlio Iniyor riwi.. r.

luis iim'i.t.tl Ihr ffoods. till' iiica>mv ol" di i;_r,.s is tin- dillcrciicr '^'!^- ""

Ix't Weill till- value oh" n-oixls oC llio ile.siii|it ion eonlraeled for ami
llie value of iIk.v. luhiully delivered and aieepled (/ . If the
M'ller knew that the liiiyer ua-^ hiiyiiijr for the imriiose of resale,

he may also he liahle for the sperial daiiia^'e oeeasiomil tn the
i'Uyei hy reason of his not heiny; ahle to eoliiph'te sneh resale

throii^di the inferiority of the fjoods delivered ^w\ I'lidir the
same einunistaiieis of knuwIed-.'-e the hiiyur may recover the value
i)f maleiial eiii|doyid in eomhiiialion with the crouds soliho ii i-

lilil urea new arliele.if the article is therehy rendeivd useless // ;

and if the ^roods have heeii le^old with a similar Harrantv.
dama<,'i>s wjiiih he has hien eoin|ielleil to pay to the suli-pur-
ehaseis fiir hreaeh of warranty, or for looses inciirii'd h\ them
in UMiiir the o-ooils so warranted, unless h,. is precluded, hy the
leiins of tiie eontrail. from neoverint;- any damaires 'o ; hut he
!- not entitled to !) compensated for damai;.' to the i-oodwill
of his husiness hy a resale of the :,voi)ds /, . Where a contract
was inadi for the supply of army slio, s. which were known to
he for the US' of a foreiiril ;,'overninent. and which were lejeited
li\ them heiause of a latent defeet in ipiality. the hn\er was
held enlitlid to claim as damaLres the costs of exportinir. de-
lixcrine-. and warehonsiiiH'. and the loss of profit (c/\ If the
huyer ha~ accept, d the iroods. the seller can only recover the
\aliie of the ^ro.KJs ilelivereil, and in the result the price may thus
lie redui'iil to the Vanishing point (>). If tj,,- buyer is entitled
to refuse m-oimIs as not answeriiiir the desiriplion eonlraeled for,

he may lecover th.' price ])reviously paid as an implied debt
arising npon the failure of the consideration's-).

Ill an a.tion against a carrier for .lefault or delay in delivoring Danm,re„i„
goodx, the general measiiro of the damages ,s (he xalne of the goods currier"*'''''"'''

/ Sail' cif (iiHiils .\cf, IS'.l.i, s«. I.!,

:iiP, At ; .lilt,; p. i;ir6
: l„,/,.,- y. K,l.„r

(1N.>7 . i; I... I. ( . 1'. j;: :)(". H. N..S.
1 -JN ; /(,,.///. V. li'iir ( 1 SGO) , 21) L. J. ('. I'.

U:t: " «. It. N. S. Hi.
(«i) S.'c /<„„,/-• V. //"» istin^'jKL ,J

f. 1". lit: 7C. B. N. S. 11.^' And see
tuitf, p. 767.

(II) Ihih.ckwSiclmhoH 19011, 7;l L. ,1.

K. B. Mi : .I'.Mll, I K. H. T'.V).

('-) Htv„l,ill V. Hiinir (lSi"),S\ '27 \, J
U- B. 2ti(i; K. B. 4: K. HI;' Ji,„i,„i v
.\„/,o'.-u,i (KPOI), 73 L. .J. K. H. 021;

(inni I K. n. :>.;, ;;-„//,,, s,.„ .^ ir.ii,
V. I'lull Si Ifaiim, (lain

, 7i) L .) K B
lui:i: (liMii). K. B. loo.i.

'
'

>l «..«/..(•/• V. .\irli„h„ii : 19011, 7.iL .r

k. B. .vji: (iimi 1 K. B. 72.-I.

(v,i /lii//,i('t V. //iii.soii i\H72) 11 L .r

0. 1'. '.".'S: L. R. 7C. P. 4:i8.

(/•) Sale of (!„,,iJs Art. IS'J;!, « ;,:)

Sfyii/v. Ilhni (is.ll), '2 It. ,v All. 4.-i(i"
JInstork V. Xi,-li„h„n 1904

, 7;J [. .( K B
524: a',)041 1 K. B; 7-25. • •

(») Seo mil,; p. 67.
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PabtV.

declaration
<' value.

UAMAOES.

at tho place of ilostinnt ion at tlio time when they ought to have been

aoUvm-d, and not the Nalue at tho place of .h-spatuh J), ihw

valuo is ri-gultttea bv ih.' market value at that phice and tune, it

there is there a market for sueh goods; and in the ease of deh.y

in delivering the go,.ds the damages would bo the ia 1 in the

market priee during th.' delay >&, or if tho prit^- at that plaee

varies with the season, the loss of tho s^.ison for selling suel.

..oods Xj; but damag., for the loss of a market at auoth.r

place to which the ..xMier intended to forward them are not

recoverable 7,; n-.r the expect.-d prolits of selling the goods

bv an ngent'at the plac of delivery .--;. If there is no market

price the value is to b.- e,timated according to the cncuuistanct.s:

as in the case of go..ds intendeil for commerce, at the cost price

with the cost of carriage and with a reasonable proht to the

importer 'a) . In the case of se roples of goods for procuring orders,

known to' be such bv the carrier, which could not be replait.-d in

the market, and which became useless by delay in carriage, tlie

.luniages were as^s-el at tlie value to the owner at the tune when

thev should have been delivered h]. The n.easure of the market

value on expcted arrival applies to a delay in the carnag.. ot goods

„n l„ng sea vovages. unless it can be inferred from the circun.-

stances of the case that th- state of the market at the tune ol

arrival could not have been a factor in the contract between tho

parties (fi) . Where tiie shipowner is responsible for the loss of the

.roods carried the damages are the market value at the port of dis-

charge at the time xvln-n the cargo should have arrived, deducting

unpai.i freight foi ulii.h theiv is a lien; and it is immaterial m

such cas(- that the own.r i.a> s^ld the cargo "to arrive" at a price

h.ss than thai mark.t pri.- • ,1' . A de.larat ion of value upon « inch

(he carrier receives the g..:,ds for carriage may limit tho claim to

dama^^es- as a declarat ion signed upon the delivery of hors.'s to a

railwav company for carriair. that th.. value of each horse did not

{/ l:,ce\. ItK.rniddh 181)1), o" L. -1.

Ex. liTl ; 7 n. & N. 06.

'«( Clkril V. .S'. K Hii. {ISt.l ', W L. J.

Kx. 303: 7 II. & N. 7'.».

X irHxan V. I.niici. * l'/>^«. %•
(ISGl), 30 L. .1. C. r. JSi ; a C. B. N. S.

63> See 7/"i«'V. .Vi<l>iiiiil !!». (18i3),

Ij'l. J. C. P. 59 : L. K. S C. P. 131.

I,/) Hiiurx V. .S'. /:. Ill/- {1**8^)> •'» L. J.

Q. 11. 174.

I:) II. ir. Itn.y. Jtxliiiaipic lS(;6l, 3.)

L.J. C. p. 123; L. K. 1 0. P. 329;

;;'i/.«oH V. J.aim. * Yorki. Hi). M8fil

L. J. C. P. 232 : 9 C. B. N. S. «32.

!„) ll'Haiihiii V. G. W. Itn. (180."i)

L. .T. Q. B. 134 : 6 B. & S. 484.

(A) Srhuhe V. a. K. lt;i. (1887),

L. J. Q. B. 442 : 19 Q. B. D. 30.

(f) /*««« V. IlMkiwIl (1902. 71 I

K. B. 963; (1902) 2 K. B. 614.

(<l) IMoeiiNtrlii V. .l/iM«™ '18811

I., .7. Q. B. 202 ; IS Q B. D. 67
;

V

V. 'JVeij-'.thui [\mij, 56 L. J. Q. B.

, 30

. 31

..J.

itiith

437.
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excowl 10/. (p). The carrk-r may iiUo he bound by roceivinj,'

(,'oods as of a declared values and to avoid such liability ho may
iccpiv(! them subject to tiic express condition, expressed in tho
l)ill of lading or otherwise, us of " value and contents unknown,'
or "quantity and quality unknown," the effect of which is to pro-
tect him from any previous representation made respecting tliu

value, in which case also the owner of the goods is not bound by
any representation made resjieeting them '/ .

Whenever either tlio object of the sender is sp(>cially brougiit
to tiio notice of tiie carrier, or circumstances are known to tiie

carrier from which the object ought in reason to 1x3 inferred, so
thill the object may be taken to have Ik^cu within the contem-
plation oV both parties, damages may be recovered for the natural
consequences of the failure of that object "

'tj). Where a rail-

way comi-any employi>d agents to collect the goods of exiiibitors

at an at . icultiu-al show for tlio special pur[)ose of carrying tiiem
to another similar show; it was held that they had contiacted to
carry out tlie special purpose of the exhibitors, and therefore upon
failure to deliver the goods in time for tiio show they becamo
liable to pay for the expected prolits of the exhibitor, and also for
his loss of time (/t . .And in an action by a colliery owner against
a railway company for refusing to carry coals, damages v.ero

assessed for loss of customers in his business / . -Hut damages
which could not reasonably be contemplated as tlio consoquonco
oF a l)reach in tiie delivery are not recoverable: as the stoppage
of a mil! by delay in di^livering a portion of the machinery of
which the carrier did not know the object A'); the stoppage of
a inamil'acture by delay in delivering material to work upon 7~i;

tiio loss caused by the non-delivery of a nu^sage. of the in ;,< -.t

of which the carrier was ignorant {m): the deterioration of goods
during delav of carriage caused by an intrinsii' defect in the
goods of which the carrier was ignorant '«}: the hotel ex-

Cbap. I.

>VJrt. tr.

.SpcfiiJ

templatcd by
the parties."

Diimapfs
not coii-

teniplutcd \>y

tho jmrtus.

(f) .VrCiKie V. /.. ,t- .V. Ii: /,'y. -ISO I ,

34 L. .1. Kx. 39: H H. & C. :ii:!. Sc
.Ifilhi V. /Inwh (188.> , .52 L. .T. Q. B.
127; 10 Q. B. D. 142.

(/) /.'brail V. den. Slram Xnr. (18T2 ,

42 L. J. C. P. 1 ; L. R. 8 C. P. 8S.

Nie Til//,/ V. Tarn (ISTi,, 42 L. J. C. P.
210; L. K. 8C. P. 079.

ip) Ci>okl)urii, C. .1., Simpson v. /,. i
X. jy. nil. (187(i), 4.-I L. .T. Q. B. 182:
1 Q. B. D. 277.

{h) Siiiipmi V. L. .( X. If. Hi/. (187C),

I..

4,-. L. .1. g. H. 182 ; 1 Q. B. D. 274.
(i LnHn.

(J-
Vurks. Ry. v. (!i<//i.ii-

(1875;, 4.-I li. 3. Kx. ijiii L. K. 7 H. L.
517.

^<' lliid/ni V. Binetiilii/f (18,)4\ 2.'$

L. .T. Kx. 170: Kx. :f41.

(/) 6'.r V. f.iiiirt. i )>,)/«. J!,/. (18(10
:iOL. J. Kx. 11 : II. & N. 211.

'ill) .iiiiii/ii-s V. Sliiiiil (187C), 4.> L. .T

C. 682 : 1 C. P. D. 32(;.

(h) Jln/ilwiii V. /,. r. 4 Ji. Hy. 1SS2
9(1. B. 0.582.

3e



r86 DAMAGES.

5
! rAi.1 V.

DiiiiugcH for

<lclii.v <lf

jiadscngcr.

penscs of a poiiimorcial traveller whilst «nitin>jf for the arrival of

the goods («); all such duiiia>?i's l)i'in<; too rciiioto and not con-

templated in niakinff tbe eonlract. A iiiero notice given to I lie

corri<!r of the special purpose for wiiieh tho goods are sent is not in

general sutticient to render him responsible; tho notice must lie

given and received under such circunistunces that he may he taki'u

to contract to carry and deliver the goods with special reference to

that purpose. Thus a notice given to a railway company at the

time of despatching the goods that the senders were under contract,

to deliver them by a certain day, was held insullicient to charge

the com])any with the loss of tho contract ])rice, instead of the

market price at that day 'p'.

In an action hy a passenger for hreacli of contract to cirry him

to his destination, he may claim as damages the expense of getting

there by other reasonable means, if there 1m< such, or comi)ensatioii

for the trouble and inconvcnii'ncc of walking there, if there be not,

because it is the direct object contemplatcil in the contract that he

should reach his destination; but an aiiiilental injury or illness

hap])cning to him in the course of reaoliing his destination by such

means is neither a proximate consci)uoiici' of tiie broach (d' contriid

nor within tlii' contemplation of the j>artii>sat the time of contract-

ing (q). Upon the same principle a loss of business appointments

caused by the delay of a passenger is not iienorally chtirgeable as

damogos (r).

D.imajfcs in

iieticiiis by
vonili ir

I'lircliftser

of land.

In an action against the purchaser of land for tho [)urchiise-

money, the vendor may claim damages in resju'ct of interest from

the time appointed for taking possession, or from tho date when

a good title is shown in mo action for speeilic performance ''>.').

In an action against the purchaser for refusing to accejit a con-

veyance, the land remaining tho property of the vendor, ho cmi

recover tho costs of the sale and preparatory to tho execution of

the conveyance; and if tho purchaser has been in possession ho

may be charged with tho protits of the land, or lixed with an occu-

pation rcnt(/). By the conditions of sale the vendor may also

(o) irood^er V. G. W. R,/. (1S07), :!6

L. J. C. I'. 177 ; L. R. •-' C. V. 3is.

{j> llnruc V. Mullimd Jt'i. (IS"'! . 12

L. J. C. P. 39: L. R. 8C. P. i:n.

(v) IlMf V. L. * .V. (('. 111/. 1S74 . 41

L. J. Q. B. 49; L. K. 10 Q. B. 111.

Sl-o McMtthon V. FtM (1881), 50 L. J.

Q. B. 532; 7 Q. B. D. MI.
<-) llamlhi T. a. X. RiJ. (IS.jC.;. 25

L. .[. Ex. 20 ; I H. i- N. 408.

«i Mar^h v. ./.-««» flSS!)). 40 Cli. 1).

M-i; llMHt V. Ihidhii {Eml) (l'J07), 70

L. J. C. 3:iO; (1907) 1 Ch. !t'M.

(t) Liiird V. I'm (1841), 10 L. J. Ex.
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l<i^ cntitl.'il to retain tlio deposit (*0. L'jwii tli.- refusal of tlio Oiuv. I.

piuvliaMT to .•oinpleto tli,- vomlor is enlitle,! to res,.|| ll,e laud ami
-*"'"• "'

cliarffe the piinliaser with the dolieieney of the j;ur.hase-inoiioy
111)011 r(>ale; ami it is usual to insert au expreis .omlitioii to that
elleit in the eou.litious of *il.' a;). In the eas.' of a rcsah; under
this right, the forfeited deposit inuM. Ixj aeeouu!. d for in i.'rt
J)ii.Miic'iil of the deli.ieiicy of tho puivhaMi-inoiiey //).

In an aetion against tho vi'iidor for not eoiM|d. ling thr sulo, the DamagcH in

piinhasei niay reeov.-r us damages tho e^.sts ol preparing an.l v^IJaor"'^'""'
'niering into the agn aent of sale, and the costs of investigating
ih" nth', imluding the expense of eonijjaring deeds, seaiehiug for
judgments, and journeys for these purposes :}. These costs may
hf^givfii in prore,>,lings under the V.-ndor and Purchaser Act,
lf<7i s. !), ami may he charged upon the vemlor's interest in the
proi.eity ,1 . The liahility to i)ay such costs is stillicient for tho
iissessmrnt of I he damages, though they have not heen paid before
lution I,

. lint the purchaser cannot in general recover as
dnmages lli.- expenses incurred in the j)relirninury negotiation
of th.. contract

;
nor the cost of a survey of the estate, or of a deed

of conveyance prepared bcfoiv ascertiii..ing the title; nor the cost
of re-investmcnt ',); nor loss in buying farming stock for the
liind in expectation id" comj)letion y\ Ft is doubtful \\h..tlier
the purchaser was entitled at tho common law to the cost of
raising the purchase-money; h(. is not untitled to this item of
<liimage where he has acted hastily or imjirovidentlv: and his right
to interest on the money st) raised, or capital un..mploved secMii-i

to stand on the same fooling '..). I5ut havinir ivgard to tho eases

2''J: 7 51. i- W. 174; //..»«,,/ v. .«««•
(ISII

, 10 L. J. Kx. :m: s M. i W.
lis

;^
ii',l,.-„i, V. Ji'E,/, {IS i:i}, 2 Y. & C.

<-' •". •>l-.': icvd. 1,11 ntlar (fromid-
(IHIst. 1 H. I,. C. i;(i.i.

(") /.M«r V. /liiuul/ 'IST-V. L. It. 10
('. P. S.'iS; Sf„,i,i,,r V. H:,ulh (I'.td'J), 78
li. J. P. C. Kill (IHm) A. C. .-,7(5.

(j-) /;.( /;. //('///,,• (ISOl), (J Vi-s. Ill;
y>M V. hlu;„;h (1.S77!. A Ch. T). :i7S.

(.V> Dihmlcii V. H, 1,1,1 (Is.iS'. >-, L .T

Q. B. aol ; K. B. & K. l>.-, ; sl„,iil,.
m.rth V. i-liux flUu!), 7u L. J. C. 1>1 •

(Htllt) I Ch. 17G.
'

'

(:) yWr/f.« V. UhhJi,M [Em-l) (ISS.i^
1 Biii^. N. C. \m : jr„„,lip V. r„diiiek
(IS.-.O), 19 L. .1. Kx. Mi: •> Kx. r,\h:
f^omiilul, V. ]l,„ili,l ISDl). <il L. J. C
ll;i

; (189L') I Ch. :il:i. .See lluUui;tl y.

S.,ir,„iilie ISDti
,

7.'> I , .1. C. JSS: (1900)
1 Ch. 126.

" Hr Ha,ri,;,i,,,i,„d Thimpn.i, 1887),
.".6 L. J. C. I!,!); a Ch. 1). 451. See
n< lliii-,H ,i„l Ciriij (ISSS*, ;)S L. .1. c.
n:! ; 40 Ch. D. (iOl : He A,hih ami r(a,n
(isul;, (io L. .1. V. 20a: ilS'Jl, I <;h.
(iOl.

;*) /tUii'iiiiM.ii V. >'l,afri, (ISI7 16
L. .T. <J. n. 341: 10 Q. B 7.i6.

.) llwl,!,^ V. I.ilihti'ld f:,i>r 1S3.7),

1 Bit)jr. N. C. 4»i' : llmislip v. I'^ilwick
i,lSoO,, 19 L J. Ex. :i72 : 6 Ex. ol.').

(./;. t;,.il„,n V. Fnn,iii {1870\ 39 L. J.
C. P. 121; t,. K. .) C. P. 211.).

(.) Sh,-,r,i V. (He (ISIM), 3 Dowl. :U9
;

lM,i,> V. I.itchjieUI {K;rl) {183.i , 1 Binjf.
N. (

•. 492. Sec Siael/iiiid v. Smil/, (ls:i3),

2 L.J. Ex. 190; 1 Cr. & M. 080.

;j E -2
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Pakt V.

1

Dcpoait.

Daiiii

luHS of

liargain.

for

ill i'(iui(y l>y wliinli the ri".-*in«cti\o riglits of tlie vnulor uiul pur-

chaser an- ustfrlaiiu'd by tlio coulimt. it would siviii tliat prima

jwk tin- [lUiTlmwr is I'ntillcd to iiifiM-.-st upon the pureliaso-

inoiny as from the day fixed lor I'onipKtiou /). But it is diflicult

to si'c upon what priniii)!*- tlie vendor can ho tixiHl with the cost

of raisin;; the purchasL'-nioncy. or any part of it, tlio vendor being

in no wise concerned as to the source from wliieh tlio purcluise-

nione^ comes. The purcliaser may also recover h's deposit money,

and interest on the deposit money from tlie day appointed for

coniplel i(jn unless otherwise a^TOcd in the conditions of sale ,<;};

and if the contract fails for want of title in the vendor, intcivst

may be diarnred from the day of the deposit ». The rate of

interest allowed has been 1 iH-reent., although the purchaser would

have been hound by contract to pay a higher rato on unpaid pur-

chase-money in case of default by him (»).

Where the breach consists only of a defect in title, the i)urcliaser

cannot claim damages for the loss of the prolit or benolit of tho

contract; even though tlu' vendor knew of the defect, provided ho

acted l>oni"i fidi; and with reasonable grounds of belief that he had

or couhl make a title ^/v;: as where tho vendor c mtracteil to sell

u lease which was not assignabli" without the licence of tlu lessor,

in the belief that such licence would bo given,/); and where a

covenant to renew a lease at a certain rent could not be performed

when the time came for renewal, because the rent was not then tho

best rent, as was recjuired by tho power of leasing of tho ci)\-e-

nantor m] . This rule applies to the sale of real estate of any kind

that is held by title, as a contract to grant a right of way, or slag

from tips («\ But it only applies to the case of failure to mako

a good title; and if th(> vendor, having or being able to give a good

title, refuses to complete the sale, or will not do all in his power

to enable the sale to bo completed, the purchaser is entitled to full

;
/) llii,ii)jh,ii.i V. llwitr (1844', :i Ha.

•IV.i; /iiiiiiii'i/l"s V. lliuHue (IS.VJ , 11

L J. C. 148 :' 9 llii. 6()'J ; Rune v. H'.itsun

(ISUJ . 3:t L. .1. 0. :ts->; 10 V. L. C.

67" Soe mini to Slrml/irhl ilSST ,
.')(j

L. J. 0. 442: '34 Ch. D. .iSfi.

Ill) Fart/uhnt- V. Fiirleii IH\'). 7 Taunt.

TiOi. Sre rninti v. hiiell IS?."., 44

L. .1. C. 31 1 ; L. K. I'Jftl. 4J2.

A He Ilargrrarii unil Thornpyun{\i^M],

M L. J. C. l'J9 ; 32 <'h. D. I'i4.

;; llr AnifM (1S8II), 14 Ch. D. 270

And we /»«/, Pt. V., ('hup. IV.
Ik) Jliiiti V. Fnthrnnll (1874), 43 X., J

Ex. 243; L. R. 7 H. L. 158.

(/) llaiii V. FnthmiHI (1874), 43 L. J
Kx. 243; L. K. 7 H. L. 158.

I,ii) Gii!t I.i'lht Co. V. Toime (1S87), 51

L.'j. 0. 88a: 35<'li. D. 519.

(II) Ruirf V. Inmli.ii Sihool li'l. (I'i87)

.57 L. J. C. 179 ; 3(1 Cli. 1). 610; Moiya,

V. J'lmrll (lltns). 78 r.. ,T. K. B. 187

(1909) 1 K. B. 357.
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COinptiiHiition for the logs of \m biiigniu (o). In lli.' ium> of a Ciur. I.

siile I.y iiioit^'iiK'08 who made u go:.il titlo, bul nifiisecl to t.ik. tlio J^'M-
|)io(i'cdiiigs iipiinst tho iiiortf,'ugor iiccwsary to (Iflivcr iioiwssioii
to the imnlmscr; it wus lu-ld llmt llif 'iiinngfs imliid.-d llic 1( s* of
l>ar;,'aiii to tlic purcliasiT p': ,„n\ ih,. Ids-* of a ti'imiil l. wliom
111' lind coiilracti'd to i^ivr poss '^sion ,f . So <laniii>f.'s haw hvru
uwiinh'd for (hi- hwM of nil aiilici|»ali'd Ictlinjr /•). It is iimisiial

for u los !> t'> invest i}rati> his laiidh)rd's titii'. and in\ ii<,M'i'tnient

to h't ha- ; 1 tri'iiti'l as an <'X(('|(tioii to the forpjfoinj; rule, with
til" result thai the (hiniajres* roeoverahh' imliide those flowing from
II loss (,f a Iwi'sraiii > ;; and in liie eas of an agreement for a l.'ase

of l)n>iiiis^ pr.iiiis-s, mav include tho h)s,s of antieiimti'd prolils

to the h'ssv ill his trade 7;. I'pon the s line inintiple. if the pur-
chaser is willinjr or is ei.miielled to aecejit tho property with com-
peiisalion for a defect of title, the cnnipensation must he valued at
the full loss of har^riiii, to the |)urchaser; as in tho eiso of a right
of wax or other ineumhranc over the property ii\ In an action
aiiainst an atrciit upon the warranty of his authority to sell, where
the vendor repudiates tiio contract, tho purc!ias:>r is entitled to
recover against the agent the full benelit of tho contract, as if it

had hi-en valid; and it will bo presumed against the agent that tho
vendor would have l.een aide and willing to coni])lofe (x).- Where
the purchaser is entitled to claim a«i damage* the Ix'nelit of tho
contract, tho specific loss on an actual n^ilo is n')t the measure of
diiiiiiire. hut is ii.iiiKi fiiilr evidciici. of what is in f,Ht the value
i>\' his harirain '//\

In an action I'oi' breach of a covenant for title in an executed Covenant

coii\c\aiice, if the purchaser is evicted by reason of a defect in the
*°'' *'"*'•

title, the daiiiHges are the value of the estate; and if not evicted

the damages arc the deterioration in selling value by reason of the
(Icl'eci of title : . A covenant for title is a eontinuiiitr eoM'imnt

•.'1 Ilini V. Siinil.h.i, (isiiil, (J.s L. .T.

C .-i!):!; 'ISil9) -iCh. ;i2(i.

/- l.Hiiiii V. F.hh !isi;;) , ;is L. .1.

(^ li. :!(ii: I.. R. I (^ «. i\M.

V !!• iinl ]:i,.-l:,I Ihi. tin,: V. lt„niiisl,

jlssT;. .ViiL. J. ('. .>^4»: ••!.•) cli.I). ;;iij.

n ./.,«,» V. r,.n\l,„n- (lyOli, 71 ],. J.

C. '.i;i: (I!!(rj) 1 Cli. 101.
<) h,eh V. 1-MI-. isiu;,, :i.j L. .1. C. P.

Ill : L. K. 1 ('. IV l.)l.

(I, J,i,,,i .> V. M,ll,i, •1S7.S'. i~, L. J. C.
•>M ; orh. I), r.3.

'i' lloii.d IlriitiJ lit). S',c. V. lliiiHitsh

(18s;), .-)« L. J. c. MO: S,". Ch. 1). Wl.
Sec V'lilt V. Iaii'Ioii lOal I'n,/i. c,,. (1H74
»:) I.. J. Q. B. 7.) : L. R. y Q. B. 24!».

And Kv p',^t. p. sr.'.

L. .1. li. li. lUU; 7 K. & B. S72
(// S,„,l,l,„,, V. yniH (lsr,9). .'jH L. J.

<•. 1-. l.H.!; L. R. 4 C. 1'. 21-.': ilvduut
V. /V./z/iiv {1S7II . M L.J. C. r. 121-
L. R. .•><'. r. 29.-).

ri A'.;;;;*.;, v. \.',i:l- {iJin;, 1 M. i. S.

^
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niiiiiiiif; witli Jlic liiml.uml ti (l('f-'<:t of title is QiLiKir.-.injf lirciicli,

ui)oii whiili thf tcmint for tlic time litiiig iimv »iic iih I'liitluliimuu'c

nrisi*. I'lmii tin- ili-iitli of the imivliiitor to whom tlu- '

will iiiiuir lii« lii'ir or ilcvixi'c tuk^•^ tlii' oHtntc with th< .o

iccovir til' iluiimjris ii(( riii- 1 iiml (icfiiiinj,' to the iitiiti' from ii

dcfnl of titlt-: hix ("xcciilor ri'tiiiiir* tlio rifjlit to rtiovrr tin-

(laiiiii;;('« accriictl to tin' iumkoiiiiI vAu'.v of the purclmscr in liix lif<-

tiiiir. If the piircliascr is cviiiol, there reiimini no (1(>8;' -nilihli'

or (le\i*iilili' cstiite: and liii (•\e;ulor ran recover the full value

of the estate. If till- heir o:- dvi*'!- is eviet^'il. lie is ciitilled to

recover the fiiU value, tht)U).'li tho defect of title existel in tli,!

liffti of 111- iiuieliaser ((/ . In an action ii|>on the roveiiant

a<:aiii>t iiieiinihrances, the damajris are the diminution in valu<'

of the estate hv reason of such incumhranies; and in an action

upon a Kiveiiant to pay olV specilie ineumluaiicen the danmu'es aiv

the whole ainoiiiit of incumbranc;' covenanted to ho paid, thoujrh

no claim \\t\* heen made hv the incumhrancer, nor any prcs'-nt

fuvrnnnt fiir daiiiMfre in fa<l jiioved (/* . Under an ahsolule covenant for

iluut.™^""^' «l"'<< enjoMii.'iit of land dcuiised for a ("rm of years, from which

the less e wa> evict 'd liv a rightful claimant, tic daniii'.'es vvre

a-sessed a( )h full value of the lerm uii 'Xpired, the costs of de-

fendiii"; an aclioii of ejectment, and the sum recovered for m:'>ne

prolits > . Ill such case if the lessee obtains a new lease from

till' riLrlitful owner, tic value of that leas' may he taken in

redueiion of the (lamau.s'f/ . If the hMs" is not evicted, he

can recover damaires only for the disturhance of the poisossjuii

to the time of aciion: lirause the disturhai.c*-, thoufrh und'T

a rijrhtful title, may not continue (r\ Hut the covenant, whet hr

express or implii'd. is hrokeii if a jiersoii cannot obtain jioss'-ssioM

by reason of an exist inir t"rm (f . .\ vi<rht in a third party over

the demised premises, as a rijrht of way or a riiiht of common,

Jiiile-s (.\rrcisi'd in fact to the distiirbaiii' ' of the possi'ssion. is no

r.:t; JoKsfl. M. M.. c.'nl.l v. Stfnin,,,,

(IsT'.i , ^h I,. .1. C. ;in2: II Cti. I), sii;

Till IK, V. Mhiiii iIKOl , 7» I. .1. C. .s'JJ
:

(I'.icl •JCli. Win.

(./) Kimifli'i' V. yottl- lH|;i;. 1 M. iS:

S. :ii.-i : ji.iiis V. K>i"/ IMo). 4 M. & S.

INS. Sic Spv'.i- V. r,i;,H (1.S74), 4:! I.. .1.

Ex. 57 : I.. K. M Kx. i'.i.

(Ir, lillil'l-lilifW MllllMi{\»:i\\'.> h J.

O. S. K. R. siiO; -1 li V- Ad. 772. S.c
IM/M,„ V. /(.,.,./ '..Sui ;;:! L. .1. Kx.
7ii -,2 H. \ C. oli>.

,•> IVillin.Hs V. Ilnrfll 1N4.V|, II 1

('. r. ',is ; 1 c. n. 4(ii.

-/; /.«/. v. Fiii: ISliGi. :'.> I...t.i

111: L. K. 1 C. r. 411.

(r fluid V. SI, 1,1,11111 {lH7y . ih 1.

C. 111).': n Ch. 1). H-'.

f\ Ch„il.r V. lli«,/n,- '\(<'-ii, Yri

K. B. l-.'J: ll,M,- V. T,i„l,;- lii

II..1.. \1: l.„,hi;ll V. .\,„..,;,i .I7'.''i

T. R. 4'io. Tliiso ciisis were nut

fi-rri'd t(. in H'«//,. v. //.'«.'» lSit:i;

L. J. C. .vsij
; (isu;:; 2 Ch. 7."i.

.. .T.

1'.

.. .1.

cin.

l:t ,

. li
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liiciicli of Iho cov.iiuiil for (|iiii't <iijoyiia.u< ; tlioii}r|| it ii a hn-acli •'•*». I.

ol' .ovcimnl for lilli- for »|ijt'|i H,,. |,..«, • mny ivcom r (lumiif^cs in
**""" "'

ihfdimiiiishi'd vulmof ilii.|io.Mwioii 7 . Tlurov. iiimt for <|uict

ciijoviiiiiit a|i|ili<'s only to tlif |.o«<i'<<ioii, and not to ivMiictions
'i|ion till' iisi> of till' land: and it ixelmli-^ an.v ini|>ii'd covcnunl
iii:ain^l such rent liit ions // . Indcf lln' usual covenant in a

lia^c for <|ui<'l enjoyment ro>trictc<l to the acts of the lessor and
of iho^e elaiininsr under him, the Icsse- mit.v recover dunmff.s
for any interruption or inferferenei' with the |(OH.s>sion hy an
act done hy the h-ssar or under lii> authority, as hy neglect of
repair of a drain throu;.'h tiie demiseil hind wiieiehy tlie pos-
M»>ioii «as distiirheil hy m, escape of draina;;e '

: <u' hy tli"

li -or elaiiniiiir and in fact lakini.' I lie rents of the Icssi"<''h suh-
leiianls

J,- . Hui daniaj.'e> cannot he <lainied for an inter-

ruption of tlie pos-e-sion MS a (()nsi(|Ueiice of the acl of the lessor,

which is not a natural consei|iiene •. nor within the conteniplatiou
i>\' the parlies in inakiiiir the covenant: as an extraordinnry influx

111 water into a mine from an unknown source, which was an
accid(>ntal coiise(|iienie of the |es,or workinfr the ad.ja'cnt niino
in a proper nianni'r(/;. A covenant hy a lesso^ to keep the CWmuitt..
demised premises in repair duriiij.'' the term is a continuing; covu-

"''''""'

iiiint. and non-repair is a contiiiuin>r hreach, for vliieji an action
may he hrousrht ami the dama'j-es as,e-^<e(l to tlie commencement
of the action: hut no dania<.'es (.111 l>e claimed lor a possihie

continuance of the hreach («/ . Tlie measiir.' of damafji s at anv
liiiii' diirino; ))„. (..n„ i^ (j,,. pre. 1,1 diminiitinn of tlie saleahle

^aiue of the reversion due to |j|e w.inl of repair «. The
iiiea-ure of dama<:i s at liie end of the lirm is the sum re(|uired for

the coveiiaiitid repairs ,0 . Tlie imcomiv id' daiiiatres in a foini; r

!</ Il;ii.ir:l V. M^iiil.iicl 'iss:. .v;

I.. .1. n. It. ii: U ii. It. D.'iiD). S ..

ttutt\ p. Ts'.i.

(/,, li,„,„tl\.An„ii„ii ls7.>\ 11 L.J.
<i. B. Hi') ; L. R. 7 ti. B. :tlG : /;.,l,;„.„„

V. A''/r,,l I.SSlll, Ti.S L. ,1. v. li'.tj ; a
oil. ]». HS; M,l,i,l,,.yf,,; Shrff. * iims.
Hi/. V. .Iinlnmi '1S!)8 , fi7 L. .T. C. .'iliN ;

'IS'JH -J Ch. -Mi. «t4- .S>,/e /,/-,/ V. /;.<«.

lof/ IS'J! . lio L. .1. y. B. 715; nsuii
J ii. It. ,JSI.

(i; S,iiiiln!'0}iv. Ilfiincl. {I'lir/i (ISSt
.•.:!L..I.«J.n..i.V.i; |:i(i.H. n..047: hma,
\.1hllH I'roptrim Cm p. (lOlp;!!, 7JL. tl.C.

•m-. iv.wA) 1 Ch. ;;i7; )r,ii„„„s v.
lialinr/ (litu.i), 7.-) L. .1. K. It. 1 111

;

iI90G; 1 K. li. Ijj.

/) Mif V. //..;/,,/./ ,lss.-,i, -,,-, L. ,1.

Q. li. !'ll: ir, <i. n. I). 11:
'

(/I JlfiniM,,, V. .Miinanld- (18U1), 111

L. .1. Q. n. W>: IS'.n i n. B. iJiMP.

'm' l.ii.:;iw,-r V. It'J.smi {\v,\H), 1 B. ,V

AM. .'iSl : Jiieo'i V. J)inri,
,
liiou,, 6!) L. .1.

C. 4'):!; (UKiii) :; cli. iS'i.

(/') Snnll, V. I'ml (IS.Vi), -a L. ,1. E.i.
»l: !• K.\. in ; U-,il,„m v. Kir'hmc
(ISS-V, Hi Q. B. I). ii|:i: Cnnqmst v.
IMell,. !S9(1 ,

«.•. L, .T. C. SUS ;
(IKiiii)

A. C. 4!M).

{'/ .Mori/iiH V. Hniilii (1S87), 56 L. J.
Q. B. .(i;.-.; 17 Q. B.D. 770: Jmjmrv.
inrif (iHtir. 00 L.,i. y. b. sio; (iN:»n
2Q. B. 31.
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r*«tV. ttclioii it no l)ar to an uitioii for Hiib<.i«(|Uont rontiiumnn- of tin*

hnucli; lull tilt' Huiii rcioM'rfd in tin- formi-r uelioii iimy In- t«ii-

.iiloicd ill iiiitigHtioh of .lttiimK<tk (p). A covi'imnt to |mt llio

tlciiiiwil prniiiM-H in i-'|.iiir in not a lonlinuiiiK fovoimiil. iiiul :»

l>i«ki-ii oiiti'ft.iull !•> n..n-iv|iair ul tlii« Ix-niiiiiinnof the l<u»i' 7 S

A covfimiil to i"|iaii i« jiii'Mimptivcly lonHtiuiil with nsfi'ii'iui) to

thijondilion »( tli<' |iniiii«<'Mit lliotiim- wIm'Ii tlii« f(»vciiant W'^Uk*

t()0|icialf: lii'iiic ((iv(haiil!< loivjiair in tliccaiiu' Icriiw Imt iiiado

atdiiTcri'iit liinesvarvin o|Hiationand in tlio nicaituri' of ilaina^in

for a In-.'aih ,r). Ilul wliciv (lit' tovfimntor i» owatv that his

lONt'iiaiitt'i' i* liahh' to a Hii|)t'iior lantlhiitl upon a i-ovfiiant to

ri'pair. thf pn-Hnniptitm is, ami tlu' tovcnunt will k- loimtiiittl

«;.mu«uinot "I'"" ''»' '•«>•'">.'• ''"'• "" inili'iiMiity was intfiitlwll,*). - lu an

tutiwiKii. action h.v a lissor apiiii>l an assijfiii'i' "f tin' It-am' upon a oovtnaiit

lunnin^r with thf laiiil iit)l It) atxiffii without liui'iiCL' of the lt'>Ma'.

till' iiii'a«air.' ol" ilaiimjri.s is thf vain- to llw Ifssor of thu pfimiiial

liahilitv t.r till' as-iirii.T. \\lii(li lif has lont by the as«ij;iiiiKiit,

as ii.iiipartKl with that of tlif iiiiliivnsi-d person to whiiin tho

lra>i' lias 111 I'll as>iirii''il 1 ' •

Daiiiairt'o

ui.'tiiiu.

for "Thf v^iucial riih' is that ill.' riyhl lo fosts iniiHt always \x^

rnii>id.ivtl ii> tiiially srttli'd ill tilt' louit wlu'iv the t|Ufstioii is

ailjiitlitat.tl (111 It) which it is atit'sstiry ." So that, if any costs

«.ic awaithd. nolhiii!.' hfyoiid tlu' sniii laxfd accortlinjr to lln'

rule- of till' tiiurt ciiiild \v itt'ovcivd as daina<,'t>>; tir if fosis writ'

fxpivssly wilhhcld hv an atl judication in the particular ctisc. none

wtiiiltl he rc'dv.ialilc hy suit in any other oouiIh («). Aeconl-

iui.'\\. ill an action a'.'aiiist a vendor of land tor not makin<r a

KoikI title, the
|

1 Iimsit cannot claim as dania},'^ tho rt)sts of

an action airainsl the vendor for .s])ecillo perforinanco which was

disiiiissetl without costs (j-; nor the costs of an action by the

\endor for spocilie perforinanco which was tlisniissed without

ci.>ts; nor the extra lo^tts beyond the taxed ctists of such a bill

i; I.

p) i.'oif'iid V. fin'/t't'/ IStjti), 3(i L. «T.

<', I'. 1 : L. R. 2 ('.' V. I").!: Itnidrm.u

V. rhmur ls'j;t), (12 I-. J. «i. U. iS(l;

,Ih:i:() 2 y. H. kw.

'f)
f'hirari/ V. firfqtii't (18(Ui^, IJCt L. J.

C. f. I ; L. R. -1 «'. i'. l.>:!; Junb v.

iimiH n!»o(i , c',1 L. J y. B. vx-> : (looo)

•J I'h. l.W.

;r J.,-tryy. A-"" isfi:'.
,
r.-j J, .1, Q, B.

oHa; IS'J.t) i Q. n. -.'12; /.///•(.,» v.

WnlUr (I(»OG), 75 L. J. C. 645 ;
(l'.""!

C'h. 16B.

(.) l\,wiiif't V. i:iihttl» (18t>G), 65

C. S08; (1S96) A. C. 4U(l.

'0 tnHiiimK V. Anrfr 18(iS'i, 37

Q. B. 231 : L. R. 3 Q. H. 73y.

(m) 7'«)' iKr. Maiden v. /'i/»"«(ISI

L. J. Q. B. H5; 11 Q. B. '301.

(j^ .l/«,V<M V. /!/.-•« '1S47!. 11

Q. B. 85; 11 y. B. 292.

L. .1.

L. .1.

''. 11

L J.

ll^-



APPLICATION TO t'ONTRACru. 7M

ilmtiiiNNiMl wi»h rmindf . 'I'Ih' i-oot* of nii lution nrc not given Cnkr.t.

ll'« iliiniiiui-n ill tliut ili'tioll, Ih'(':ii|'<i' nil (tHIIlilK'"* I'i't'OVCl'ilblr lllllHt
'^'

Im> ill iixhict of u ciiii-M' of ui'lioii whidi mciiicil U'foiv tlio iiisli- Ci»i."l

,,,, , , J lotmiT •ctlon.
lulioii ol |)|'(k'im>iiiii;;m J . I hi- liixcil no<>tH U'twivii purty una

|iiii't} HIT ui'iH'i'iillv coiiNidi'i'i':! to Ik' it lull i.'oiii|M'nwntion for the

I'liiir^i-s of litit;iiiioii ItctxMi'ii ilii> imrticH to mi uilion to enforce

II '•oiiiiium liiw liiflit f/ , hill till- Court of t'liuiitt y |)o»m'«sod

an oi'i^iiiiil jiii'i<<(lii'lioii to uwi .'d ro.itM uh K'twccn Muliuitor and

clii'iit, Imt oiilv t'xi'rciscd tliitt jiiriNiliction iiniler oxci'ptional cir-

riiiiiMliiiiri'M /i . Ill till' ciixi' of foxtH rrcovi'i'iibh' under iiidt'm-

iiitii'H, till' |iiirt.\ liiilili' to indi'iiitiifv \m\n tlii> cO'itK iiiciirrt'd liy

till- |)iii'l,\ I'litilird to Im> iiidi'iiiiiilii'd ill ili'fciidiii}; tlic original

oi'tion, nrs ln'twi'iii >oii(ilor iimi "liciit r . Tiixiitioii oC costs in

not u .'oiiilition iiri'i'i'di'iit to I'ltiiinin^ tlii'iii in an action an a

dcl)t or a'4 diiniau'cs: mid if the iinioiiiit i<« dixputod Judt^racnt may
he i^'ivi'ii for till' co-*tM, Hiihjcct to taxation (</). In an action for

hi'i'acli of coiitnict till' co-ilx of an action brought by u tiiird party

in coiis('i|Ui'iu'i' of till! breach aiv in solium cases rocoveruhle us

hpiH'iai dainajjes: as where the buyer of goods with a warranty

re-ill> llinii with the like wari'aiit\, he may charge tlio>c!ler with

the ctisis of an ail ion brought against him on the wurrunty,

which he (lefi'iiils «ilh the !<aiiction of the w-ller ^^ci. So wlieio

a buyer of goods us of a ceitaiii kind and >|Uality. which tlio

siller kiio\\-i lire boiigiil for re-ialo in his lu'<in "*s, M'lh tliciii

airain as of the same kiml and i|iiality. he may charge the sidler

with till costs which ho has incurred in defending an action for

di'l'i'el ill til!' gools di'liveii'd / . So in an action by a lessco

iii.''!iiiist his lessor for breach of u cnvi naiil for i|uii't en jnynicnt iio

iim\ cliaiye as ihiiiiaires the costs of an action by an adverse

clainiiiiit. which after iriviiii.' imliii' to the lessor be had dn-

feiidi'd (g).

Jh U:,l,l,> V. l..t,l,li,l,l F.il.l 'IS,),-, ,

1 liiiiff. N ».'. 4'J.'.

.; C.Unrii v. hliv.inl, ISSP, .11

I,. J. v.. Hi: isch. 11. ir.i.

;») li.„ V. F,ll,i,r isil , 13 L. -I. Ex.
2T.'>: i:i .\I JcW. 47. »iv llim y.lliiMm
(Mir, fill L. ,J. y. B. 4.-.1 : isiii i

y. It.' c.v^.

I) (;rl.!miH V. K'hi;i,ih I8S1 . .jl

L. .I.C.4I1; IS Cli. I) lilt; Jirlrrii^

V. IlaiH.s ,'ISSS ,
.•.: L. J. (;. (i!i4 ; :!ll

cii. a. i.t.).

) hot, p. Tl)4.

:'(/) IIMmi„,H, v. U'lhoii (18|J3\ ,3-2

L. .1. y. II. 'iSO ; 4 B. & S. 1 ; Mflrup.
lift. It'j. T. Shiii/je I'lSSO), -iO L.J. Q. It.

14 ;
.) Ap. L'a. 4'.i.i.

) /..",. V. I'„ih 18161, 7 Tiiunt.
1.5:i.

/') llniiiiiioiid V. Hmnri/ (1S8T\ 57
L. J. Q. B. .'>8; 'JO ^i. B. 1). :«: Jjf.nt
V. (iioil Ifrstrrn r.,//. 'InilU), 68 L. .J.

U B. :iri; 'l,H'.l!l 1 y. B. 4I.'!.

ig) IM/i/i V. Cniich l8G7j, 37 L. J.
Kx. 8 ; L. B. 3 Kx. 44.



r»4 UAMAIil^lM.

I'amV. Conliucl- Itiiiiiilv iiKainol Uhh or iluiiiii):<' '•' ••rinjriiijr i»r

lM.l.i..i.it.v dt'ffiiilii.,. • ii.>ii» tovtr all tlif nwti* iiml cliuijjftt wliiili iiiv iif<fH-

Hif.iiii.i <.»!«. m^f{\y „,„| icusoniiltly imitrri'tl, iiitlmliiiif iIh' fXliii «t»«ti« Ustwti'ii

Koliiilor mill ilii'iif /» . Such cmN iiii' nrouiitlili' uiiilcr an

iii(li>iiiiiil\. lliiiii>;li no noliir of tin- action ii« ^ivcn; "the purpoiiH'

of jri\i>ir iioiiccisnot lo(rivcu irrounil of action; hut if u ilcnninti

Itc nmili' which th<' |>ci-»on imh-ninil'vin^ i^ hound to \m\ .
ami

notice Im >fi\iii to him und he icfiisi- todcfcml the action, in c«n-

niHluence of which the pprwin to Ix' indeninilied in ohliRiil to pav

the demand, that ii« iH|uivalent to a.judjfment.uiid entops theolher

paitv fnun Having; that the ih-femhinl in the llrsl action was* not

hound to pay the money " (i\ Hut Po«tH unneceHNarily w un-

leaxonahly incurred are not cluirBcahh" under an in(hninil\ ; a»

in det'enilinK "D a(tion to which the defendant kn'v>. or mi^ht

hy proper imjuiry hu>e dimovereil that he had no dofenoo (A:,; or

in del'ciidin<.' nn action ujion a matter which had Imh'U decided

aj:nin»l him in a previous ation / . .Viid a contraetor canimi

chartre ill) ciwli" of defcndiny: an action for a hreach of \vh own

citnlraci av'iiiie'l a person wlio ix liiilije to him upon a Kuh-contntct

for the Kame mailer; heiiiu«e the ii>iiiracl« are separate and inde-

pendent in .

ludomuity by I'piin the al»o\e principle all aifenl. who liy profe-iNiiiif to II, t

willi a ceilain autliorit\ impliedly und« rlaki> to imiemnifv the

party dealing with him a<,'aintt a defect in that authority, in

ciiarv'eiihle with the full iDsts of an aelion aifain->l me p. (ijnil

wiiicii faii> for want of the profiv*id aulhoritx In hind the prin-

cipal >H No notice itf the action if* required to he ui\en to tiu'

u>;enl. till' contract de liy him for the principal hcinu: Nutlii ieiit

auliitirilN fi-om him to hrintr the ai'lion; hut no cosIh are chai'^re-

ahle to him which have I incurred after th • plaint ill has

received notice of the want of authority '//. \or can the costs

iiKi'iit fur

dl'ft't:! »(

nuthuritjr.

(h) iri't/h' \. fii'iiiH, lHr,:i), 3:1 I.. .T. I'.'O;

U. B. ;i:i.'i; Jlo>'fi,,l v. /,,,r,,/..,i/ ilsTiii, '/,

:

411 L. .1. Kx. 14 : L. U. U Kx. 4 1 ; I!<in, S,<nt,

v. /rtiM. (
I iwoi, «» Ij. .1. c. ,v.i;i : innii) L. .r.

J Cll. -'11. Si- Miijiitll V. Iliili»li rltum- f

/

«,.,/ lli,;Ho„ Co. flW4), 73 I.. J. K. B. Kx. :i

R44 ; (l»04j 2 K. B. 'AVI : S/ir/ilminl v. /»,

Jlr,i-i (IWHii, :.> I,, .t. f. Ii:!3: (I'.KW) 44 li.

2 C'li. '.':ti ; iniiipromUfd mi iip|H'nl Ai»/«;

'1!I07)."U I,. J. C. ti'J.'; r.»07 2 I'll. I', .f.

871. CI
fi) VhtVv, J.. .V/i.M V. i;,m,,luit {WV>\ H. B.

t I.. .1. K. B. U6; :; B. & Ad. 4f>7 : ;"

Jmia V. Willtamn (1811 , 10 L. .1. Kx. C. 1*.

7 M. & W. 40:1.

Uimhl'i,, V. Ilfliiilufhlin IS

,'>;)S ;
;/'««.. V. Iliillm (ISI

V.\. :tiil ; 10 M. At W. 24!I.

S.Hi'h V. Iloifll (lS.->li, 2(1

77 : 11 Kx. ::i».

Hnjrii.liil, V. /,.*•.* /'. AV.

'

.1. Kx. 'Jii; L. R. ill Kx
V. /'<(/ !,- Ti'firr» Co. (IS'

(". V. 4711; I <•. P. 1). Ml.
//«'/*.« V. Grnimi '18(il), ;t:t

m.
thm->rf V. Fftlrr-i' :i*<7'»-, 3'.l

121; I.. R. «!. 1'. 29.1.

M). 7

i), 11

I.. .1.

IS74
,

(I), 4.'i

L. .r.

T, .1



• lUI'. I.

N».] II.

AI'I'MCATION TO CONTKACTH.

•m <iiiii^ii| ii> III ii/.'iii if III,' iiiliiiii riiiU from tiiiisi'n iiiil>-

I'iikIi III of III. wiiiii of iiiitliiiiiix : u, while |ir(Mif of tin. lonlniil

fiiil. for mini .,f lAidini > t,i .ulUr> li. Stiiliili- of FriitKU
;

/< .

Ill «llrll III linn- iiiMiili.t ||ii> u^iiil ihr ^ijifill! lll<>;INIII'<' (if tlMIH,lir'»

ii» ill'' ii'iiiiil \iiliK' i>i 111,. I'oiitrui'i whii'li hf iirofi'-MH's lo Iium'

iiimli': l)Ul llii- mr'Hf wiirnmU only tlif \iiliility of thr lontriirl

If I'iiiil llii |iiiiH i|)iil iiirl tiol |ii« (a|imil> In iicifoini il. ii|miii

**liirli llii MiliK' i.f III,. I'otiinn'l ii<'|H'ii(l« iiiiil which niii oiil.> l>

im-iiiiinl II- iiiTiiiii-i ||„. iiiri'iif ill iiUi.|i(t' of pioor to tlirrotitrun :

flu i'imIh of till' mtinii ti) infoicf (hi. iniiliutl lire IVioviTuhlr 11-

|"riiil iliiiiiiiv'i- 7 . .\iiil til.' 111,'t'Ml iim.\ liiiiil hi.« wiiriiinlv ii<

the n( i|ii of till- aiitliorilv. ii- h\ xitriiiiik; "ii- imiiil liv lih-
>fiii|ilii( iii.'K-ii./i'." which (loi'H nni wuiiunl lh irii'clncFKt nf ih,

liic-iii;. ! All ii;f. Ill In iin|i|ici||y iiililKil to iliilciiinily l>\ hiit Ii,J,.miil

|.iiiici|ial fill iiitiiiir ii|)(iii hi- iiiithoiilx ; nml if tlip ])i'im'i|iiil "'"K«''«

ic|.iii|iiiii.- lh,. uullutrity, the asrciit iimv leciixei- lh,. eontx |)ro|M'il\

iiiciiirHl ill i|i'f,'!)tiinir un miion hmi^'hl n>.'niii.-l him h^ rea-uii

of ill,' l'e|Mliliiitioil (» .

/., /wv. /»«.. I IN,,
1 , 3ll^..t.(^ II. (iN'j'j,, in I,. .1. c. .ill. is'i" i n,

i'l: : 1 B. i S. '.'J,,. 4,-,j.

V) Itr \„l„.„„l r,./r,, r.iii.; r.,. \nf3, ,, /,,//y y. .v,„„/,.. flH(i'.>, 1 (^. n. l.iii

it «'li. II. :i«: ; A„/»,„/*, i:,, ,111,1, ». (, H,,»mv. //,«// INiiii, :c. II. N f«" /''"' l^>.i .••,.. I,. .1. il II. .-,7: .-,(1). S'.' //.-//„„„„ V. /„?;,„„«„„„,/ //..,...

l*i U « l> •>•: t:il.u„j>ui, V. Il'i.i.r .1,1,,,,; It'lij
. 7^ I,. .1 K h ',11 • I'll!)

1 K. II. :'7i..

ri»5



7!)(! DAMAGES.

I'llAl'TER I.

fe n

I'AKT V.

T.!c|iii(Wteil

il lin:i;jvs.

Slim nm-
tiaiti'il tu

lie iKiiil for

iloiii^f cfrtiiiii

iic-t.

DAMAtil'.S ANU INTEREST.

Skit. III.- MtiUlDATEf) DAMAOErt AXI> PENAI/I'Y.

I'AllB

t'.nitrai U with limiiJatiil (liimiiffis fur a breac'i—."iim ooiitraeti'd

tci U' i>aiil fnr (loin;; n icrtuiii act T^U

< i.nlr.iits with iH'iialfy relief ajrairi^t j'eiiulty—moiipy hoiiils

ImiidM with Kpeciil euiiilitiniis coiiuaiits ami Mmph' loiitrait^

with pcually
"""

S|iiriHc perforinaiu'o nf contriict with pi'tialty or liiiuiihiti'l

(iaiiia^es ('*'.'

('MiiMn:(ii Ml cif luiilr.ii-ts a> to inialty i.r liiiiii'lati",! ihiniafji s—
lirjT'T sum ]>ayiibli' in ihfault of jiitiilhr a^rrciiniut to take

r.|ii:illi'r for lar;r* v - iMf!itrarl> of uii'-ritaiii valiii- - coiitrai't.'* witli

various st'piilatiou.s ^'"J

Tlicic i>
" iiotliiiig illegal Of iiiuoasoiiiible in llio jiarlii's, 1)

their iiiutiial agreciiicnt, settling the amount of damages, unuei

tiiiii ill Iheir naliiie, at any sum ui)on whiih they may agree. I

uiain eases, siieli an agreement lixcs that whieh is almost im[)()!

silile to he aeeiirately asverlaino.l; an.l in all eases, it saves tl:

e.xiieiise aiul ilillieully of hriiigiiig witnesses to that point" (a

.\eri)nlingl\ ehaiter-])ar(ies usually lix the sum to he paid dail

for the demurrage or detention ol' the ship iK-yoiid the days allowt

I'm- loading ami unloading ('<) -^"*1 hnilding contracts stipula

i'or a ti\ed sum to he paid daily or weekly lor delay in eompletir

the worker . The award of au arbitrator may proviile that

parly shall pa} a lixixl sum for every month's delay in pcrfonuir

the award ((?).- A contract may also stij)ulate for the payme:

of a eertaiu sum upon the doing of a ix-rtain act, which act is tin

no! in itself a breach of the contract, nor can it be so charged, b

it is a condition precedent to liability to pay the money "i; as

,/i /,, en,: A-.,„W/' V. J'.i.r^H -Is-iB), Q. B. 17J : (IHirJi 1 <i. H. 1-J7.

7 li .1. <). 8. C. P. .'•'iS; (1 Hiii>r. US. '/) /'./(//// V. Chnmhir (IS72
,

41' L.

(/. 'h„i.hi,l V. hill; 1S7.')\ 44 1.. J. »'. li : L. K. 1.') Eii- 3().

E\ los- I, U. 10 Ex. i:i.'>. (', l.ei:ih\. /..//»• ;iH6(i, :)ii [,..I. 1

,1 JuiiiK V SI. J„lu,\ i-<,li. ;is70i. lit -Ih : fi 11. & N. Ifi'>. Sw rollitt V. For,

I,. .1. g. ». HO; L. K. G <i. n. lis: (1»4H , 17 1.. -I. Q. H. -'01; 11 Q.

hi'r V. U'd'htch loe. lU. IS'.ilj, lil L. .1. y4'.i.



LKJUIDATKD DAMAGKS ANU PENALTY, "W

fovcnuiit to |m\ ii tixiMl sum if tln^ uovumiiitor iimrried any other Ohap. r.

ptTsoii timii tlic uovi.naiitco(/); a cov-nuiit in a furininrr leaso to
^*" '"

pay an iiur.'asfd ivnt for cvory ton of hay, straw, or manure
carriiMl oil th.' laiiil without consent of the lossor (v); or an in-
cnas.Hl ri'iit per aero I'ov ovr-, i!, .t- with cortnin crops/*). .\

eovcnanl in a hnsc to pay .1 im rcisc I n ',., '".n- carrying' on certain
traih's on tiic dcniiscd pr. uis. , docs not ! .•ossariiy h'iralis- the
ac(. and may jrivc rise to ri..iit o!' re-ci;: "v i'/\

71m

SI 10

A contract may lix a sum of money to t)e jiaid on a iireach, with
no intention of asscssinj,' tin- dama<,'cs, but as a penahy to secure
performance: as in the case of bonds, wliich acknowledjrc a sum of
money to be dm; and payable, but are condilion<'d to be- void on
payment of a (h'bt or performance of somi>, stipuhited act. Tho
sum acknow hvlgcd is usually lixed at twice the amount of tho debt
or of the estimated value of the performance secured: the form of
th(^ instrument thus showin-,' that it is intended as a penalty (k).—
The courts of common law originally awanled the full penalty of
a bond as forfeited by a breach of tho ondition according,' to tho
strict construction of the terms. But in cases of penalty the Court
of Chancery exercised a f,'-on<'ral jurisdiction to relie\e against the
,iud-.'mcnt at law wIutc the damago could 1k' estimated in money
upon payment of the sum really due, or tho amount of dani.i<>vs
actually suslaimMl by the breach of contract; and for this pur|)cso
they du'cctcd an issue of quantum (Uminifiriihis, with an injunc-
tion against jirocowlings ui)on the judgment (/). And the statute
hiw snbseipicntly impostvl similar restrictions upon pro(M"cdings
in actions on bonds. Common money bonds are regulated, in this
respect, by tho statute 4 & 't Anno. c. l(i, s. !-,>, which enacts that
a payment made />o.s/ divm may be pleaded in bar to an action on
such bond with th.^ same effect as if the mon<'y had been paid at.

the day and place according to the condition of the bond (w).--
Bonds with special conditions, and covenants or agreements in
any deed or writing with a penal sum to be forfeited on breach,

ContrartH
witli prnnlty.

Rcliof agali ~l

IHimlty.

Mouey bomls

Bonds witli

special

conditiuii.".

(/) lour V. /'«/« 'ITfiS, 4 Burr. liV,.
(;/) h,,,h V. l.i//„ (IsciO), SOL. J. E\.

25: (ill. &N. IGi.

(A) J>i 11/1,11 V. Richmond (Isii:!!, 2 L. J
Ex. 2B9: 1 Cr. & y\, 734.

(i: U'et/on V. Meliop. Aiiihim lUI.

(1882). .')! L. J. Q. B. 399; oy. B. D.
404. See Xnt. I'luf. Bk. v. .Viinliall

(188H), .',S L. .T. C. 229: 40 CIi. D. 112.
{/,) See iiiili; pp. 9ii, 97.
(/) r,ar/,,, V. .S.,„ier>>/ Ijliil.e) (1721),

IStra. 417: Sloninn v. »«//,i- fl784) 1

Bro. C. C. 41S ; 2 W. & T. \.. C. 'JW.
(«i) Geriiril v. I%ues l,S!i'.'

, 61 L J
Q. B. I87:{1892;2Q.B. U. beanie,
p. 9(.



!»S DAMACil':S.

I'aiit V.

11'

ii">trictc<l to

penalty.

aro roguliitcd by lUo statute 8 & 9 Will. 3, c. 11, s. H.tnaLtiug that

iu all actions iipou any bond, or on any penal sum tor ni>n-por-

lormance of any such covenants or ugreemonts, tlie i)laintill' may

assign as many breaelus as iio shall tliink lit; ami llie judgment

is restrained in operation to the damugos assessed upon sueli

breaches as the plaintiK shall prove; the judgment for tin:

l)enalty remaining a.s security for any further broaches, for wliicli

damages may be assessed and execution had upon the judgment

to the ar.i3unt of the penalty (»). -The action upon a bond i;

always in point of form for the recovery of tiio penalty; at law

the obligee could, in no ease, recover more than the penalty; and

the obligor could obtain ii stay of proceedings with an entry ol

satisfaction upon payment of the penalty and costs (o). Tin

Hame rul(> obtained in equity -p), unless it appeared that the bond

was given as a collateral security as in the ease of an advanw

secured by a mortgage of lands with a bond // }, or of an annuity

granted by a ilistinct contract and secured by a bond >), in whicl

eases the oblif^ee might, and may. recover sums in excess of tin

))enalty of the bond. A juikMiient recovered upon a bond carrie>

interest independently of the bond .s); but interest beyond tin

penalty will not be levied ujjon a judgment debt to the jjrejudict

of a subsequent incumbrancer (/).

Covenants I'pon covenants and simple contracts with a jjenalty, the plain-

nmtacUwith tiff may sue for and recover tlie penalty, which is deemed to lx« i

penalty, satisfaction also for the liability upon the covenant, or he maj

proceed ujion the covenant, and i-ecover more or less than tin

penalty ^m\ As in the cas' of a charter-party with stipulation:

on both sides and concluding with a penalty for non-jjerformance

an action may be brought for a specilic breacii. and full damagi';

niav be ivcovered beyond the amount of the penalty r\ If tin

plaintilT sui-s for the penalty and the contract is within the above

ii) Ord. XIII. r. It ; Tntfier v. Can"
h,„jH (IS^S), 21 Q. B. I). 414. And
Hce aiilt', p. OS ; (liiimfnrd v. Orijtith

liifi"), 1 Wm.-. Siiund. 67, n. 1..

(.,) iritde V. Chrkson (179.i), 6 T. R.

:i)4 ; Itraiiscuiiihi v. S,-ii ihroiigh (1844),

l:i L. J. Q. n. 247: 6 Q. B. 13. See

ir,in„n V. //«(»•/ i» (isr-;, 6> L. J. P. C.

21; (189-2) A. C. nil.

(p) fiimphllv. (Irahiiin (1830), 1 Ruiw.

& M. 4)3 ; Uitqhr> V. n'umie (1832), 2

L. .1. C. '28 ; 1 M. & K. 24 ; Walters v.

Mimlith 1838), 3 Y. & C. Ex. 26*

;

Mallteici V. Kebte ,1»(38), 37 L. J. C.

I!.J7 ; L R. 3 Ch. il9I.

(7) I'lnrke V. Ahiinjdun [lui-il ;1SI0)

17 Ves. 100.

(r) JemUcine v. .Vjtife (1829), 3 Sim
1-29.

(») McCliin- V. Dmikin 1801), 1 Kast

430.

(t) nation V. Ifarrin (1892), 62 L. J
P.O. -24: (1892) A.C. .547.

(11) Parke, B., lliiri-l v. Ifanl 1849)

19 L. J. Ex. 410; 4 En. .>79.

(s) Ifanm,, v. mii/hl (1811), 1

East, 343.
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iiit'ntioiu-d Matm.- H&'J Will. ;J, c. 11, ho imist a,,siifu bivaclii*
under ih,. >*tututr and ilic iluinages ivuovcmble luo limited by tlio

.judf,Mnent for tli, penultv //;. Jf (he pluintid recovers or accepts
tlic IM imlt.v, it operates in lull satisfaction of llio contract and
llie other j)arl.v is discliart;ed from all furtlier liability -). A
judjfment for li.iui.lated damages has tlie same conchisi've opera-
tion « : and in tlie case of li.,iiidateil damages no relief can he
obtained against pavnunt of the full amount h).

The pro\i-.ion lor eumpensition. ( ither by way of peimliy or
ot lir|Ui(hlted damages, ,h.,s not exclude the ren'iedy of sp,.cilic

performance or injunction, where that rein:dy is appropriate.
There are some cases in which the court has treated a provision
of thi> nature a^ eutitling the i)arty to do a i)articular act upon
payment of the stipulal.d sum(>}; but the general tendency of
the- <leeiMons is to treat the act as unwarranted, and to givj the
liaity enliiled (o the penalty the option of ace^'pting the money
as com|)eMsilion. or of specilically enforcing his rights [d:. Thus
the court will d.Mree specific porformanc;' against the vendor of
a contract for the sale of laud, notwithstanding an oiler to pav
the penalty of the contractor,; and will not allow .ither party
to claim the i)enalty from the other who remains willing to coni-
plete th,' sale J;. Th court will grant an injunction to restrain
a breach of a covenant, though protected by a pro\ision for the
l'"^>'." '

"^' li'l'ii'liit'"' ' images fr/). .Vnd iho court will i^rant
an injunction whet.i -rovision be contained in a covenant
or in a bond, and ^. he money payment he described as
Inpiidated damages or ,; penalty: the primary intention being to
prevent the art, and not to .-ecure eomprnsation for loss^by
reason of the breach of contract (A\

(lUP. I.

stxT. in.

SiKicific pcr-
formaiire i>f

contract » ith

penalty or
liqiiidateU

damages.

V) r«rkf, n., //</,./ V. //«,.( ;1S^S^^,
!!• r,. J. E.X. 4111: 4 Kx. :,:<) Bruni-
wrll, n,, /(.//> V. /;-„,// ISV.P), L«8 L J.
Kx. Ili'J: 4 If. A: N. .510.

(:) JlinI V. Itimd,,/! (ITOi), 1 W. Bl.
387 : 3 Purr. 13t'>.

!ii) Siiiiilii- V. Fi n/'iMii ''"!!») 19
L. J. C. 170: 1 Miic. ,.VU. ,.„,„»
V. ymhrlt ilS62), 31 h. J. X.X. :!;3: 7
H. & N. 77S.

(A) Manntii'ld, C. J., Imir v /Wn
(1768). 4 Burr. 2228. See n„i,; p. 737.

(r) H'Mdutixlw Gitio (16'.l(l), 2 Vern.
ll'.l; <.(()(« V. Xuhtt 1862), 31 L. J.
Ex. 273 : 7 H. & X. 77«.

[il) fox V. .Scant ;1S()3), 33 Beav. fh. D. 112.

.'527
: Gill. .Imilenf ./..vr. v. yoil auop

71 L. .1. K. B. 236; 1902) 1 K. b!
3( 7.

_(') Ifotcardv. Ifo/i/.i/n, (1742 . 2 Atk.
371. See Loiy v. Jtuuiiiia ISO I), 3.J
Bi'.iv. .'iS.').

(,/•; /.>
f). JM.M- .1873;, 43 L. J. C.

2«1: L. R. SCh. 1022.
(//] Fmiili \. ilmnl, (IHlil, 2

, n t
War. 2fi!) ; To/,-, y. .s„„, '(is.54 ••

1.. .1 C. 2W: .5 De O. M. & (i. 1.

'

(*) loijiiii V. WiiiihtiH (1833), 1 CI. &
F. (ill

; Joiiix V. llfiivniH (1877), 4
C'li. n. fi36 ; Xiilinnnl Prnrincial Ilk v
Marshall (1888), .58 L. J. C. 229; 40
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I'AIT V.

UonBtruotion

Ml to peniiUy

or liquidated

damages.

Bonds.

Largfr sum
payable in

default of

Fiualler.

Agrrement
to t.ike

Miialler sum.

UAMAOES,

"
It is now cleailv settled, that, wl.othor the suui miutionotl in

an agreement to be paid for a bieath, is to bo treated as a pnialty

or as liquidated and asiertuincd damages, is a (,iiostion of law,

to be decid.-d by the judf,'e uj.on a consideration of the whok

instrument •(*). The use of the terms "iK-nalty," or " luiui-

dated damages," or their equivalents in tlio u-iwment are not

conclusive of the question, but constitute one elem.'ut to be eon-

sidered in ascertaining tlu- intention of the parties, anil cannot

be disre-urdedd-)- ^^"wh present no dilliculty as regards th(

penal sum in which the obligor is bound, the form of the instru

ment clearlv denoting tiiat it is a penalty for securing the agrii;

ment espn'ssed in the condition: and the phantilf is ivstrictei

both in equity and by statute to the recovery of the damagt-;

actually sustained by breaches of the condition (/}. Uut if th

condition of the bond lixes a sun. to bi- paid on a breach, t\v

qui-stion mav arise respccang that sum, whether it is to be trcate.

as li,,uidat..;i danuiges or a p.^nalty. and must be decided upoi

the same prinii|d..s as in any oth.T form of contract (»i).

Where a larger sum is agreed to b.> paid on non-payment ot

debt o. li.iuidated moiirv demand, it is presnnq)lively a pi'iialty

since no daniaire^ oth'r than nominal are recoverable forth

detention of a debt (« . Where a sah. of an estat.- was mad

upon the terms that half the punha^e-money should Ik; paid ii

once, and the other half on a tixed day. and that if the whole wii

not paid oft" by that day the vendor should retain the estate an

all the money then paid; it was held to be a penalty, as foi

feilin- the purchase-money paid for a default in part howevc

small.^and relief was given on payment of the uni.aid balam

with int.Tcst (<>).- But if an agreement is made for the pa>

ment of a smaller sum at a certain time, and in a certain manne

in discharge of an existing debt, with th.> condition thai i

(i! Wilde, C. J.. Siiinlir v. Ftiymoii

(IS4',l). IS L. J. C. 1'. 217 ; 7 C. B.

(k) Ktmble V. Fiinni (IS'i'J), < L. J.

(). 8. C. P. 25S ; 6 Binjr. 141 :
/../«• v.

lt,,l,l<teh Im: II'I. (IH"!',. «1 L. J. Q. B.

172; (1892 1 Q. B. 127; I'yes.llr,!.

Aulnmobtii- r„mli: Si/inl. (ISlOli), 7.') L. J.

K. B. 270 ; (19(10) 1 K. B. 42'>
;

f/i/di-

bunk tjiginririmi St Hhijilniiliiiiy Co. v.

Yzii'tiirilo II CiinlaiKda (I'JOl , 74 L. J.

V. C. 1 : vi'JOo) A. C. 6.

(fi See unit. p. 97.

'/») Piue V. '•run (1847). IG L. J. K

Km : 18 M. & W. ;!1() : It'im/erv. O. i

y.'i/. (ls.i4), .I H. 1.. I'. 72; M>ra;-

I'nwi) (IS.^S;, 27 L. .). « B. 291
;
E.

A: K. •')(>) ; I'niirliir hiiil'nimeul I.'

Co. V. Oiicf ISS(l), 49 L. J. Q. B. 49

,-> Q. B. D. 592.

Ill) I'll- eiir. KfiiiMe v. t'urrrii (1829)

L. J. O. 8. C. V. 2.i8; « Biiiif. 14

wfi- ,11,: /./'IP V. lt,,M,irh I.',e. IIJ. (189

(il L. .T. Q. B. 172: ISfU) 1 Q. B. 1:

(6) lU p. lliil"' (1873), 43 L. J.

2G1 ; L. K. 8 Ch. 1022.

Jn.li^,
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f'HAI-. 1.

Mkct. III.

defuult of payment tli- oioJitor shall ho lestoivd to liis originul
rights, tlic condition is not a pfuiilty, and no nlicf lun ho oh-
lained iigiiinst it(/^,; us is also llic case whiMc a prm-nt deht
IS contracted to he paid hy instalments, suhject to the condition
(hat on default of any instalment the whole sum reinaininj,' due
shall hecoUK! payahir at once (7 ; and the condition is not waiveii
hy accejjting payment of an instalment after default (/•. -A "mvinofor
similar principle is applied in the case of mortgaiies, in wnich Jll't^'
ii provision that ui)on defatdt in punctual payment a higher
lato of interest shall he charged is construed as a j)enalty:
and relief is giv.'U ujion the terms of the debtor paying interest

at the lowiT rate, with interest for the delay; but if a certain rate
of interest is iixcd, and the mortgagoe agrees to take less if it h >

paid punctually, that is a valid agreement against which no roiicf
IS given (». "Anything more irrational than ilie doctrine I

think can hardly he stated. It entirely dcjiended on form and not
on suhstance

/ . Wh,.|v a contract for the sale of hind lixnd the
rate of interest on unjmid purchase-money at four per cent, from
the time of taking possession until a lixed day. and after that day
at live ])er cent., and after another lixoil day at eight per cent.;
it was held that the interest, being a measure of damages an<l not
a penalty, must be ])aid in full (11'^.

A lixed sum to be paid on a breach of wnlnict vi.ich is of DmnuK-sfoi
uncertain value is presumptively liquidated dan,ages r nd not . "j,',^
penalty (or): as the sum contrn(teil to be paid daily or woi-klv for *»''*«•

delav in conipleting.'ontracts for building or other like works; md
till- sum lixed in a chart er-partv for demurrage //). A guarantee
thai avess-l siu)uM sail at a lerlain tiine " under penalty of forfeit-
ing' one-biilf of tlie freiirhl " was construel as fixing tlio li(|uidated
daniiii:c< to be reeovere 1 in full ^-). .Agreements for the sale of

(// /•../</ V. ri,., I., 11.1,1 i:,„-l IS.-,),

10 Biviv. .l.'ll; nu„/,.o,l V. ll,„/.,„.

ilSflli. :is L. .T. ('. 4,;i ; I., j; 1 jf. j,

1; /,•','.,',., i:i„i. .„„„,. I l,„,i c. X. (,',„7

'issij . CI 1,. ,1 (J. I?. i:»: .1 (J Ii. I).

592.

(y U;,l/l,„/f,,;l V. .)/«'.,«/ S-.,;,l,,

18S(I, .-jO I,. J. Q. n. 4'.l: r> .\],. r.i.iis:-,.

()i A>(/,< V. /lisrof (Is77i. I" L. .1. C.
IU4: sell. I). -201: /.>/-. /(«,v/,„ issn.
Ifi Cli. D. flTi.

(«) Ax;). 71,,,;.. .Vni^.l 171"
, 3 Atk.

•ilO: .lttu,„,/y. 7'cn,/..r l]H-i(t\ \ Man.
A: O. •.•7!i: r«i..>, /(.„,/, ,/ I.„„d:H v.

I..

/i,:ir;.,i Issi)
,

.,() L. ,r. (_'. 7J ; ic oil.
I). ".:); /.../., an,/ Il.,„l,i, n,f,ih;- V.
Ih;,l,ll„l,t IMISi, ti7 L. .I.r. in.".; MHOS,
1 (?!i. m:i. .Sw ir,;f//,,f v. I/,// ,'iyoi
74 L. .T. 0. 1(10 : l!)ii.-,( 1 ell. i>4i.

(r Jcssil, M. U.. 'h-„/,',.v v. '.Si^iit/,

(18N2,, n2h .I.e. ll;i; 21 Ch. T). 2';i.
''i; llnlii,l\. s„I.J,,inniii(l Yioril Kij

(1S7H . L. K. 2 K.|. 221.'

[i] S,:i),lirv. /mv/i(.(.,« (1S49 , 18 L ,1

C. P. 217: 7C. H, 710.

(v) SiK' "«».. ji. 79(1.

(.-; .V/w,-,o.,- V. I'liris riSCa , 31 L. J.
Ex. 137: 7 H. & N. ,591.

;i F

i-
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I'illT V,

Valued
policies of

iuKuraniT

Penalty
pajalile tor

breacheK i<!

vuriouH liiudfl

and valur.

a trade or business, or ior the partuereliii) or the oniploN ment of a

person, providing against the carrying on tlio sanio trade or busi-

ness within certain limits by Blii)ulating for tlie payment of u llxod

sum for a breach of any sucli terms, are in general onsidcred iu»

settling the litjuidated damages to be rocuverod in full (rt). So a

sum proportioned to the extent of tho breach is prima facie li>iui-

dati-d damages and not a penalty (6); as the increased acreage rent

payable by a tenant for overtillago (c). Upon the like principle

in murine insuianee, though in general a contract of indemnity,

tho parties may agree beforehand in fixing the value of the subject

insured; and "in ca8(^ of a loss tho valuation in the policy is the

sum recoverable, whi-ther greater or less than the value in fact (d).

-The excessive amount of the sura fixed to be paid for a breach of

uncertain value is to be considered, but is not a conclusive ground

for treating it a' a itenalty and not li(iuiilated damages: a? it ie

competent for tho parties to form their own estimate of the valiif

if not unreasonable (e).

Where a controct includes various stipulations which are oi

different lixed value, as money payments; or some of which are o\

iixed value and others of unoortain value; and one sum is lixed t.

bo paid for a breach of any one of them, it is presumptively i

penalty; because it cannot have boon fixed with any regard to tin

value or extent of tho broach (/). If tho various stipulations con

tracted for are all of uno'rt^iin vilue, tho lixed sum payable on i

breach is jiresumptively liquidated damages; Iwcause the [.artio

may be taken to have estimated the effect of a broach with refer

ence to the entire oontract (()). In an agreement for the sale o

a public-house, containing various 8ti])ulation8 as to th<? tiausfe

of licence, possession and goodwill of the business, trade lixtun

and stock in trade and other matters, a provision tliat if eithc

party should fail to jxiform the agreement ho should pay to th

„) Pnnx.Umn 1S^7^. U- 1-. J. Kx.

lOH- 10 M. & W. ;ll«; I!n„i:l,h V.

iird,.- a^:<('\ ;'' I.. .T.Q 11. i-'; i"- >^
\- ft 52S ; .l/')iv,v. hrui'i IS.iS}. 'Xi

L. .t! (J. n. .!!" ; K. n. A: K. m; !.

A rl,i,l,'ifiiil- Kii'ihirniiii/ ('". v.

Vzi/iiin-ilo If rii.sl,iiiiii<i (loat), 74 I-. .1.

PC 1
• i\im:,\ A. C. (i.

(,.',' Ilnilo,, V. n.chm.H'l 'is:i3 .
_> L. .r.

Ex iW: 1 Cr. & M. 714.

i./i Miiriiii. Iiiscc. Art. UiOC, s. -ll

:

IniH;i V. Moil,,,!,,, '1.S17). 1 H. I.. C.

iH7 Pc' «"'' V- ''49-

Vi Kldou. ('. .1., A>l!".l V. lt\U,.„

isni ,
-' n. * P. ;i'il ; <'"ttnii, L, .7

W.ili.. V. Sitiiil, iss-,; . .Vi L. J C. M-

M ell n. it" ; Ksliir, M. H. Lmr
'UrMilrh l.'.i: ll'l. ilHi)l . 01 h -1

. Q. 1

172: (ISli-J 1 (J. H. i:ii>-

'

f) K-itM, V. /•;<-•"" ISJ'.h, 7 L. •

() S V p. JiS ; II liinv 111; "'i'/ji

V. /,„r flHlID). f.:i Ti. .1. Q. H. '>i'

;iMi)i; 1 y. n r.jii.

i„, I!.i„.u'iU V. Itr„l,i, 'isfiil:. 2B L.

(J B I'i; (> K. >V B. ViH; WiilUt

.s-,«,7AaHS'i. ,V2 I,. .!.<. 14.-.; 21 C
11. 243.



LIQUIUAiED DAMAUKS AND PENALTY. 8o:)

Other a iixed sum of money was liolJ to operate as a penalty (A). chap. I.A Bum of money may boeome i.ayablo upon tlio liappening of ^^^^'ii
a smgle event, us tUo failure to eomplete a contract to construct
drainage works witliiu a limited time, in whieh the condition may
be satislied by matters of varying imi.ortaaee, the eoustrueti.m of
the contract may require the liability to bo roforrod to the single
event, and not to tho independent eircumstaiiees of which it eou-
MSts, and where this is tho case, the liability is to pay liquidated
damages, and is not a pemilty (/). But where under an agree- Depo.it
mcnt tor the sale of property a lixed sum of money was dopositod, T'^/

u' *"

to bo paid to on,- or other of the parties ou a breach of the contract,
it might bo recovered ai law in full according to tho event; having
been already paid as tho liquidated value of the contract to each
party; but in equity, as tho soUor may resume possession, it has
be<;n customary to treat tho right to forfeit the deposit as a
penalty (/.). In the case of a similar deposit in respect to other
contracts, it would seem that in equity, as well as ut law, it
depends upon the construction to bo put upon the contract whether
tho sum deposited may be forfeited or not (l).

'Ii' ll't'' V. I!il,,/, IS.'ilM, '.'S /i. .1 Kx.
•-'fi"

; 4 II. >V X. :m\ -. Meier V, hiffil
INTl . 4:i I,. .1. C. r. Kii ; L. R. ,,

<• P. 107.

'1 l.iltr V. /tfi/./ilr/i /.,., /!,/ ;l,si)l

'ii r, .r Q. Ii. i:..; is.i^,
i (f h. i-j;'

'/ /.'I V. iri,,t,ih; is;-.' , I, R
^ •. 1". .'": Ai- /,. ii»/s, i.s;.)', i:t

r.. -f. C. >>;] I, ij. H fli. iiiL").

/ fnoprrv. /,. /;. ,v- s. r. i{„. ^187i(i
IS J,. J. Ivx. t:i|; 4 Kx. D. s.s

; /v v!
Ilnl. .t,,i„m;l.il, r„mi,i. Si,i,,/. pi^ii; 7;-,

L. J. K. B. •i70: {V.w,] l K. B. 42.i.
See tl'tiftis V. SiiiifA Is.s->' v r T c"
H'>: •-'! Oh. n. Ji:).

' ' " '
'

'
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8U4 INTKKEDT.

ChAI'TER I.

Past V.

IiiUreHt by
contract.

«M

DAMAGES AND INTEREST.

»KCt. IV.-INTEREST.

PAOE

lutorwt piyul)!.' by .ontra.t - intercHt a« a«miwo»-iutert»t
^^^

nocenHory tn primipiil •

Debt* and rnntraetH hearing iiittrMt-interCTt uj-on billn and

notCT ^boiia»-niortjfagc debts purchaHt-iiiciney "">

Int<Te»f by Htatutr-cimrtruction of the BtiitiitP-xolioitor* .... H'W

Intcrwt upon judirmentM

Interest in r)ankniptey • • • • •

Biitc of intertst-eoutraet rate—nicrcautiK' debts—fnultable

eliims and <biirK'<» - forciKH debt*

I .iiiilKiund interent

Whoro interest is payable by oontract, it becomes a debt whici

Diay be recovered by action, with or without the principal debt;

»». in the case of a ilobt oontractod to l)e paid at a distant day witl

inter.«t to be paid periodically in the intijrval, the interest may In

claimed s,.i.Mrately as it falls due(rt). Interest contracted as .

debt 1!. ecnisidered as accruiiif? from day to day. though a^'reod t(

bo paid at Hx.'d int.rvaU: and therefore it ia apportionahle by luv

amongst partus who l).'eonie entitled to the principal fund ii

succession; unlike rente and annuities \vhi(,h aro ai.portionabl

onlv bv statute h).

InteivM pavabh' a<! damn<?es is not a debt, and it cannot l)o addei

to the principal as part of the debt, so as to niak- a sum »<ullicicii

to support a petition in bankruptcy (c). Where a contract i

madr for th.- pavmenl of a sum of money on a certain day witl

interest at a certain rate ^o that day, there is no i;nplied eontrat

tor the eontinuaiic of interest, in tiio absence of intention ex

pff-^;'! to that elTeet; interest for delay bcvond tiie day ai)|)ointe

Pri tVi /T^< -. V. /-^.-r.// (!M4). i:i 13n : >.> ;;. .S„„>l, (1818). 1 Swanst. 3:i

L. J. C.'V. HI. : Man. & G. im ;
An-riioim,. nt Aet, 18<».

i-:,.../:..,,...,.,. V /••<' i!-.!:-.
. 14 T.. .r. Et. r, Cimnu,, V. timith (1M9

. 2 B.

Tm); i;)M. &W. -W Aid. 31P0.
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can bo cluimcd only uti duinagtg to bo uwurdod by the court, and if <'ii*f. I.

awarded may bo assuwcd ot a dilloront riito; but tho contract rule J!''''^' 'Y_
is gomrully prrsunied to U thu rousouablo rat«( tor tho duiimgn (d).

A bond in a peuui sum conditioned to bo void upon payment of
a losbiT mm with inttTost al a oortain duto, carrios interoHt (re-

covorubh UN suili and not us diimii^'ca) until tho clato of actual

payment {<). Interest will not Ijo ullowod as damages during
delay of payment caused by tho plaintill' himself; as delay in

taking out udmini«traliiiii to tho deeeasod ureditor ^/); or delay
in completion of a puralmse attrilmtablo to tho dofatdt of tho
vendor (7)

.

Interest is in all eaftes an accessory to tho principal, so that if l''tere«t

the uetioa for tiu^ prineii>ul debt is l)arre 1, as l.y tiio StJituto of I'.'rii^r''

Limitations, the claim for future interest wasi* with it '/»)• And
payment or tender duly miido of the i)riiieipal debt bars iiny claim
for future interest {ij. Hut tho principal (Icbt may \m discharged,
leaving tho claim for past interest; as upon tho renewal of a bill

by a new hill for the same sum, leaving interest upon th(> former
then due and unpaid {k). And a juil-jment recovered for tho
pn'neipiil debt, tliou^di it diselmr>.'es tlie debt and till ebiim to

future interest by mersrer, is no bar to the elniin f<n- interest

accrued thw bifon' tho iveovery. if the int*ri>st could not haw
been reeoveie I in the former action !'/').

By the •,'eneral rule of tho common la\\ interest cannot bo Debuand

clainiei! as damages I'or tlie mere forl)Oiirance or detention of a ".'"Jii^lf"

debt; interest is allowed l)y law only whon> there has Ixjen an '"**•*»*•

express promise to j)ay interost, or where such promiso is to bo
implied from the usaj];e ''f trade or other circumstances; and the
rule is independent of tho mere form of the instrument, wli >thei-

in writin<r or under seal (m). Upon 11 contract to give a security

2 B. &

(./) A'."" V. A'.."' Is.iT:. j: L. j. 7, //„//,, y. /'.</,„.,• \s:u\ :, [, j
C. 1'. S'.i; :> c. H. X. S. Ill; /W V. C. I'. -Jiil: _' Binsr. X. C. 7 Hi."
F'ir/rr ISTI , 11 I> .1. C. s:)."i : li. H. ; , ihih-, V. //./// 17 'ii •> p Wins
H L. ..17: A'- K:h,,-t. (IHSOI, 11 Ch. J). :i77; Rirkn. H.. y,„tM v. AV/.,,,, (1»:17)|
^''-

1; 1.. ". K.X. l:!l ; 2 M. \- W, nil : ihff
f) 1:, liiju,, iiKKi

,
li'.i r.. J. C. i.dii; V. ;(""./.,-,«//i;is4:: ,

'J Y. \ f Ch :m
0'""': •; *'•'• •"1. <; l..,.„l,,l V. M,..-,,,:,r. ,ISH7), 7 L. ./

if h:,hi:„;U V. U. ,,,!,„ ;is7ii, 4.) (". r. il»; 4 liiiitf. N. (\ y.

L. .1. C. Til; I Ap.Cii.-2Sl: iffh,!,,- i/) n„;iic.\-. J,,ini„.,< 1,S.)7) '(i L J
V. /;.,/<>/, /:,„/„,. ./...,. lssu\ 4il r. P. '-'71 ; 2 C. B. N.S. 4.->4.

'

L. .1. c. 7iiii: I) I'll. ]). lu'.i. «,! ll"niii,> \. s„r,ifi,/ iift>:i > L J
(y) .A,/,..v.^/,„7/,«.,-(iy(ii

. 71L.J.C. O. .s. K.' B. ;i:i; '2 b. & i' ais •

••>:): Aw'i 1 Cii. 101. I, ,. ,,. /,. y,'y. v. ,v. A. Jt^., ;iS93) 03
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Paw V. which wouhl carry interest, u« a bill or uoto (n), ur to pay «ecuri-

ties which carry intcruit (o), u contract to pay interest may U»

inferred. The same rule applies in oiiuity, in Joaling with con-

tracts and legal rights; but iu dealing with trusts and mutters of

purely equitable cogni/unce, iutorost is awanlod according to the

principles and pructiei: o£ that branch of jurisdiction (p). Since

the Judicature' Act, 1H73, which provides that the rules "f ei|uitv

shall prevail wiiere they conllict with tlio ruh^s of tlic eommoii

law, interest nmy sonietinjes be rocoverod i'l conunon law octions,

as in the case of a claim of u principol iigaiust an ngent for money

had and received, where the Court of Chunccr^x would have ordered

an account to be taki^n with interest (qi) .- Accordingly, interest

is not allowed upon money deposited with a banker by a

customer upon his current occount, which i-s a simple loan(r).

But advances by a banker, upon which interest is usually eiiargod,

carry interest in on action for the balance of account («). -Interest

is not generally allowed upon a d bt for money paid (/); but

where a peruon has paid money for another under an imlemnity,

express or iniplieil, he is entitled to interest, l)ocause he is not

fully indemnilied unl<»s ho is put iu the sumo position pecuniarily

OS if he hai ,. f. paid the money («): as iu the ease of a surety

havinj,' paiil " oney for iiis principal; or a surety claiming con-

tribution from a co-surety (a;).~ Interest is not allowed upon a

mere account stated; uidess it is shown that the debts stated bear

interest, as in the case of merchants' accounts (//). -Interest is

not generally allowed upon the unpaid price of goods sold and

delivered; though bv the contract of sale a fixe<I period of credit

A. (.'. ^J;^ sv
,V

'.'. d'JO.')', T4

I, ,1. Ch. !t;t: ;is

/.-, ;/•. ir. jh„i,.,

L. .1. ('. I!<S; fl!>0'i 1 Ch. :iii:

{>,] M'irsh„n\. I'm,!,- (ISIO-. 1;! V.:\A.

nS; /«»,• V. M'.'/-./ 1SH7'. I! M. .V- W.
•Jft; I!h:.nl.. V. \./v./ (/..„./-, 184H,, •_'

Rciiv. :i:il' . /Mr.s V. Sni>)th 1S41\ HI

L. .1. Ex. t::t ; s M. & \V. ill".'.

'(,1 llnifi- V. tyilh'iHi!. IHVi . 12

L. .1. Q. B. -'•.>:
;

• Q. H. nu.

p) W-lh V. /,..,.,./.,• i'183!«), S L. .!.(..

49: ;j M. & Cr. '4.')9
; A'/,../,, v. Jth,,i,y

(isno). !•> 1.. .). C. 4is, ,I,,liii!<. li.Vi;

llill V. .V. si„ff,. ll„. (IS7I\ 4:5 L. .1. r.

:M\\ I,. R. in K(). 1.'>4 ; y.V l>n>.r I'.KWI.

72 1.. .!. C. .v.'.'! : :iyii31 1 Ch. 7»*1

,, IhiiMiiii V. l:la,,i- '1HH7 .
)!'. I,. .1.

Q. H. 12.
. Sci. (,(/((,-/ V. //,.(././ 1x12 , l.'i ¥.i>r.

22:i : /'"/.// v. Ilill ;lHis;, 2 II. I.. C. 2S.

. liini" V. (iV/'v (1SI2 , 4 'rimi.t.

;)4I>.

it; f'ln V. hh'iftth ns22 , :i StHrk.

i:)2: 11,,/:- y. }l",yn IKM . :, <-:>r. \V.
498.

«; A'/ /.. lli'1,',/1 (ISSO,, .'.() L. J. C. IH;

l.'i Ch. 1). 41MI ; S,iiiiiiu4'' il'iim nS7r,
L. R. l,-> E.|. 4;t.
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is given (;J. Nor ii intcrcHt allowud upon u oluim fi)r wurk ami <'n4c I.

taliuiir or for scrvici'S n-niliTOil (</). J— '_

IntiTrnt is tilluwi'il iis iluitia:;)* upon hillH of ovi'lianS'' oiiil pri- ''>•''•""'

,1 ., . 1- "I"'" '''"»

niisMorx iioti'M iiiiil otltii' iii'i'i'uiitili' itiitlniriiuiito, mririlnig to runt im.fen

nil I'ciiiilili' UKii^i' now conlii'uu-il li\ tttutiito; tlii> riiti' of iiiti'ri'Nt

U8 chiniuyi'i* viirii'!* with tin' viilllf of inonH.v, lint llic imIc cx-

pri'Mti'il in tile iiistrunit'iit, if iiny, it iirwumplivi'ly lukiii m«

the vitlur to till' partii"^: and if iloluy in itnyinmt in imihciI Ii\

(Irfiiiill of 111' iioMcr Hiicii (Iniimir'''* mnv Iki ilis;il|ii\\iMl //). If

the bill or note is I'xpressly (iriiwii pnvuhlo " with inlei-est, ' tho

intenst is ii ileht iiet'iHiinjf ilne from tho ijir of iln' inslniinent,

whctlii r piiMiMe on ilenmnil or nt n t iino fpeciliicj; " the re is in in,

tbiil the purl \ w lio iiiiiki > till' pnniii*' iiiii>t I'O i xpi 'te I lo l,i', p it;

and it' III' ilo'>, no inlircsl e.iii ho ilur t'r 'in unv other perioil limn

thr<laii'' r . Iliiiiirr^i is ii'ii e\pii'-s 'il ill till' liill '.r noti', ii i<

recovernhle only as ilaninjres and from tho malmit\ •>{' tie' instru-

ment (rf): anil if tln' instrument is paxahle on doinand intiri'st is

roeovenihle onlx' from the tinioof ileinand. or from tin; comrnnnec-

menf of an artion. whith operates as a demand [e). The drawer

or indorser of n hill or note ran be charged with interest os danias'*

only froii the time of his reociving notiro of dishonour ^/). But u

person wiio yuaranti es payment of a hill or noto without being a

party is charseable with all inti-rest duo upon it to the partv

Runranteiil f*/); and without notie(> of dishonour (/(\ I'pon a i ontnii'f to

contract to <tive a hill or note, or to pay by a hill or note, inti'itisl ,^'|. ^„l.

ia rocoverahle in tlie same manner as if the bill or note had bwn
given (i)

.

A bond in a penal sum with a eondition for the payment of a interei't im

less sum enrrird interest: because the obligor being iiideblcd in th" ^""^'

whol > pi'Ual sum unb ss he avoided it by porforinain'C of the londi-

;i t,„ !.,!, V. .V'/.,/, ISIII , U K.-l-t.

41<i.

(,/ ri-fi'iiii.,ii V. n "- iTs'i . 1 II.

Bl. -tO": M,h.„„ \. Il.n,„„,.l is-jl
.

9 1'riii'. r-\\

I. TtillM i,f Kxi-li.'ii.iri- Alt, \SS-i,

», !,-,
: Hivl. V. .r.. r,„„,„„ V. S,.,,'l,

<lK1!i . -1 y. A-Al.l. :"S: V-.'- >. A''-".

(ls-i-.'J7 I. .T •'. r. 'vi; ;; r. li. N s

141.
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PamV.

InterMt un
iiiortg>p'>.

lion, I'otilil uuly obtuiii nliit' rioiii tln' |iinulty ii|h>ii o<|iiitiil)li

(rriiiit acuoriliiiK to wliich iiiliTi'it mta puyuhlu, mul thin nil» ii

i'ml)o<li<'il iu thi' stutitli' t >V: 'i Aimo, c l<i: Imt iiu gr utir siiin ii

rucuviTultlc for tlu> tlol>t uiui inU'i-c'tt timii tint iiiiiiiiiiit <>t' llu

|)vuulty k). I'uyniiiit uii>l iu'f('|itiiiicc of tlio ilotit /mut iHnii luin

uQ action un tlii> lH>nil um if iiiiuli' iiuroriliii); to llir I'lmiiition, l>3

llK*f)|iitiili' I iV "» Anil'', o. III. anil pri'fhuUw n-^'ovi-rv nl' inU'ii'Rt To

tbi- tli'luv in piiyini'iil T. A sin^'lf lioml uilliKut iiii.v eon<lili'>i

of iivoidunci' it a iiirri> tli'lit, uliicli I'mrio-i no inti'i'i'>*t »>

In nlort^ugl'N contaitiin^' a covi'imiil !> |)a> llic in'incipal ili'l)

uitli inlri'isf at u I'l'i'luin niti- on a uurtuin ilay, if im iiiliTrst i

i'.\|iri'NHly Hti|>iilati'il on clcl'iinll i>i' |ia\iriunl, intiTigl al'ti'i' tlir ila;

taniiot III' I'lainii'il iiulir llu- ("ivnnant; l)ut njion lln' |ii'i -uiniii

intent inn of the purtii's tliut tlin niorlira^o hIihuIiI Ix'ar inliTcM

(hiriiii; its cnntinimiico. it it) an iMtalilisln'il imu'tici' to give intrrcs

liy ^^ay oi' ilainaui^, ami pfi MMnijitivi'ly. Imt nut lu'iosgiirilv , at ill

I'OVfimnti il I'iili' « ; if that luto is oxi'osHivc it will Im^ I'ciliiriil t

the usual coininii'cial late i r»). Anil it im a seltleil riile of iHirtic

that mI'I'T ill laiill of liie innrtjiai^oi', (lie iiiiii'tu'iij^ii' i-> I'nliileil I

liuve six niontlis' nutiei' of |iHVini'nt or si\ months' inli'irsi ui

ronilit inn of riiliin|it inn if his mortpa^e ishydet'd p). 'riit'sani

|)rinii|ih"> a|i|ily to an i'(|uitahli' nioitijau'i' hy ileposit nf tlieili

with an aeri'ini'iit to exoiMite ii leiral iniu'ljiage for the <|elit an

iulil'isl 7 . A ilr|ii>sit of ili'Oils to Heciiie a loan of inoMe\ williiH

an^ fuitliei' ii^Tii'iiient larrios intviesi: hut the inle a> fn si

months' niitireoi' inlircst ilnes not applv »'V A« alii'ail\ ~lalo(

the inoi'teaj; annul stipulate for a liitrher rale uf inteiest h

wa\ of iieiiaitN fur ilefault in |inni'lual |iaytiieiii of the ml'iix

interest, hui 111' is allowi'l In attain tiio same ^ilijeii hy livini;

hiirli rate ami ajireeimr that a lower rale of inlen"-t shall I

accepteil if ]iiiiil |iuniliially [<).

/ 1 I!' /'..',„ (luiill . I'.'.i I. .1 iioii

;

liiiM' -J (II. .'i.l. S'' ',„.. V, /;../.(../•
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Inti'i'rnt is |)it\iili|i' foe ililiiv in |iii\iiiunt of ihr |iiir<'liitM'-iii<*iii>y Thap. I,

iinilir II ri.iitiiMl (p|'»ii|. ol IuimI liniii till' Inn,' |i\fi| for i<>ni|>li'ti<in,
«ut. IV.

or fmni tUi- tiniciil' llir Minli.r niukinK ii gixtil litlo, Iml ili \i mlor '"'•"»» on

lim\ i4Vi>i<i tlii-» liitliiliiv liv H|i|>iM|>iiiilini,' (In- nmn' v iiinl ifivini^ momy**'
iioli.r 111 till iiunliiimr ;/). Ami iniin'sl \* puvulilc ii|>(in tli.«

lifn r«i- iin|iiti<l |>uirliii«ii-nii>ni'.v from tln^ tiino nf tli<' |iiiirlm»ir

takinir |M..wf.Ni(Mi: prusiilnl n ^uoil tilli' i* ilnn nimlu n). In-

terisl IN iiImi |iii\uli|r ii|>nn tli.' lion for tin' ii'iiiiii of n il.'|iiMit or

of |iiiirlm'.i-ni(.ni \ wlinli iiii(i.> ii|iiin u itniistii.n of tlio contiuct

of Mile x:: i>r ilui'inir ililnv in i'i>iii|>l limi \>\ tin' vnruioi' (vi.

Ilil<li.,t nmv III' iliiiiuiiililt) iiw .|.iiii;im» l.\ till' Civil I'luci'iliirt) |„tiri'i,t by
Vtl. \f*\-i. s. .••<, wlilili iliurls timl "lllioll all drills ,,!• HIIMM "''•"«*••

firliiin, |iiiMiiili' III II ri'riiiiii tinif or nilii-rw isi', tlu' jiirv, mi llio

liiiil of iin\ i>!iiic, or on any iii>|iiinili.>ii of iliiiii:ii;i g. iiiii\. if tlii'\

jiiiull think lii, allow intirrsi to llir irrlilor ul ii iuId not ixii cilinff

till' iiirn nl iiili'of iiii.ie^i fiom tli.' tiinc wlii'u nih h di'lus oi' siiiiw

ci-rliiin xviri' |iii\;ili|i'. if ^.inli ili>l.is or siinm In |iiiyiili|i' li\ \ irlii.' of

sonii' wrilii II instniiiii'iii ui n i I'rtiiin tinii-, or if |iu\,il>li' olii'iw i«i',

tln'ii from ilic liiiii' wlii'ii i|i>iimiii| of )ia>iiii'iii >liall lia\i' Ih'imi

niiiilr in wriliiiir, so as sudi i|i nninil sliall jfivr not ire lo i|ii> .Irlitor

that inli'n -I will h,' ilaiim-il from tlii' lial'' of urn ii diiiiaml until

till' liriii of |iiiMiii III: I'rovidoil that iiili'iv^l shiill ho paxahlc in

nil i'a>i's ill whiili it, is now |iiiviih|i' hy law. i>\ s'lK 'iU. "The
jiirx on I hi' trial of aiiv issiii' or on aii\ ini|iiisit ion of diimairi's

ma\
.
if lhr\ sh.ijl ihink lit. l'-Im' damac,', s in ihc iialnrc of inli'rcst.

ovi'r and aho\i th.- valiir of t lie -.10, is at I he I inn ' of Ha' i-onvi'ision

or M i/iiii', ill all ait ions of trovrr or tri'spass de huni^ iisjiurlitHit,

und over and iihov' ail nioni'V roiHivorahJc in all actions on policies

of insiiraiiii' madi' afti-r the (i.tssiim of this Act '

{:). rntei'cst is

not cliurij-i'ahli' iiiidi'r tiir onaitmoiil iiiilil llii'rc is a [lors >ii cntiliwl

to payniriit and to unvr a r.'i lipi : as in tlio nsi- of a lift' insurance

fallitii4' <lni' and no adiiiiiii^tratinii takiii out to tli'- di roasod '(/).

('i h'l'-i, \. Il,„;,i'; is-.i
, 1 !>, i;, \

Sill. I>l : h''f'„iir \. /,,,.;,/„ ls,;',i
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L. .1. C. JI'j: IJ Sim. :i.i. I'l,,i:,,„ y.
//.,../,«.»' Is'i-.' . Ill I, .I.e. 'Jill: 'l»t)2

1 Cli. ir'. ; M.lt.il, \. \. ,v .V. )/„/,, /(X-.

V.wt. -,:, I.. .1. K. |i. \i<M : : 1 1101,1 ••

K Ii. 7IM ; hHi). nil i.tliir >fri>iiiiils

liii's .7:L. .1. K. B. -li.l; I'JOhj .\. C.

; tl'
•• - ; V. iir.r,,/, /,„,,„,, .1..,,,

ys.Hii,, |i L. .1. t'. 7ii!l; 1.-. ( li. I). lf,!i.
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lutcrest under tlio slatulo uau only bo rocovereil as ilamiij,'ts Ut Ix*

awarded and asBisscd by tlio jury in an action, or by llio court

acting us a jury (i). It cannot bo awurdcil in a rctVroiico, unless

power to award interest is given to tho referee (c)

.

The Act reijuires tliat tiie certainty of tho sum and of the time

shall appear in the writt(ui instrument. It is sullieiont liiat tho

amount can be ascertained by mere calculation ((i). V claim to

payments under a liuildiiig contract to bo made monthly on tho

certilicate of the engineer, tho amounts being disputed, was behl

not to 1)0 a debt or sum cerlain (c). Xor is a balance of account,

claimed as such, a sum certain within the statute J). A debt

p:i\abh' on a future coutiiig;nt cNent i- not suliiciently eiiliiin in

time within tho Act: as an account payii'>le upon vorilicutiou ji):

freight payable "two months after the shiji's report inwards" [h):

tlu! price of coods sohl to be puid in cash on deli\ery (/ .
Hut

death is not a contingent event within tho meaning of the rule,

and a sum payable within six months after the decoa*! of tho

covenantor, carries interest from the expiratinu of the period

mentioned (A). The debt or liability must appear in the written

terms: a letter asking for a h)an of inuuey, aeoe led to i)y lending

the monev, is not a debt jiaNable by virtue of a written instrnmelit

within the statute, because it is not tho writing but the money lent

in eompliauce with it which cri'atos tho debt(0- A written

demand of interest is sulfiei(Mit, if it indicates the debt, though

without stating the amount; and though it claims interest fiom a

prior date and w ithout expressly limiting it until tin- lerui of pay-

ment (7n). An account diliver(>d for go.ids supjiliod with n charge

for interest, though not objected to and money piiid on account, is

not sufficient to Bup]>ort a chiini for interest b\ iiunvnient or under

the Btatute; nor is an account for goods w itlt tl)(> heading " Fivo

(/, /,-, si.ii. In, //,..... iMiii , :ii

I.. .T. <, :iK; -1 ir. .V M. :.'-'; /.,.,'.'.'•»

,„s, i.xi;: . :i>i i„ .1. •'. .Ml); I,, li. I

(, , llriiiiuitm V. I'liill'i.^ I
ISUli , :<

L. J. V.\. r.'T; 1 M. .V \V. is.

('/ /,. '.
.V /(. Il'i. V. .V. /•;. A'v. jisii:;

,

(i:i I.. .T. ('. ;i:i; is;i:t A. •'. Si'.K

{,'] ll<l! V. .V. .v.'/'-. /.'/. ISTI .
i:i

L. .1. «'. iM: I.. If. \^ V.i\. l-'il.

(/ ir,i„iv. luirr isHd , I'.i I.. .I.e.

CUT ;
1"> ell. T). \W-

,/; /.. r ,v /<. i:i, V. .v. /;. i!ii. iHoiii.

(i:i'L. .1. t'. '.<<: (is'.i^t, .\. •'. iW-

I, M,,,-h.i„l .Sl,i/,fi,„(l In. V. .l,M,/,lf/r

|s7;i . i:i I...I. (^ I!. -M ; I.. K '' Q. B.

Ill

I Sci /.. r. ,v /). /,'i/. V. .V. A'. /'.'/.

IHiil . Ill I,. .1. •'. J'.M :
is;rj 1 cii.

I'Jil.

/ i;, If;,,,', ix'Mi . i;:, I,, J. c. (i!H :

'ISOiil 1 (-'li. iss.

('< ni'ih'fw IhJi Isc, I ,
:,( I,. .1. Kx.

1 ; ;i II. \ r. i.vi.

,„, M.iiiiill V, l..,:.l, J,„ni'uili l.nnl]

(IS.MV j:! [,..!. <^ n. 177: 4 t.k It, 1;

i!,,tl., V. //r,... is7'> . II li. .1. C. V. :JI,).
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\nr cunt, iiiterost oliariieJ after twulvo mouths' credit " a suilicieiit

domand of i- . ,1. ujion tlie itoiiis of tlio account within the

Blalutc («^ notice of uctiou claiming interest is a sullieiont

notice of claim from the date of the notice (o). But a writ of

summons in the action indorsid w itli such claim is not a -uilicient

notice for the recovery of intorost, because not made befori'

action (p); nor is a claim made in an answer lo ii suit suUicient (7).
- The calls made ujjon shares in a company giving a certain lime
for payment are a debt within the statute; hut the payment and
rate of interest are usually provided foi in the articles of associa-

tion (r). Calls made upon a contributory in the windinjj-up of a

company j)ayal)le at a certain time are debts within the statute

upon which interest may bo allowed («); but they are not subject

to th.' jirovisions for int. rest or otiier conditions of i)a) mont of

orij;inal calls yl). The liquidator in making calls may give a

notice within the statute of the ralo of interest claimed; and in

till' absence of such notice interest will be allowed at the usual

eonuiirrcial rate ,n). By llii^ Atlorn. ys and Solicitors Act, 1>S70,

b. .i, a solicitor may be allowed inlerest on disbiirsemenis, and is

liable to III' lixed with intcresi on moneys of his elient and im-
jirojierl; ntained by the solicitor; tlio rale an 1 peri >d during
which the interest is to be allowed being in th(> discretion of the

taxing mastii-. In respect of nou-coiitentioiis btisiiiess a solicitor

is cntidiMl to I liarge interest at four |)er eiMit . per annum on his

disbursements and costs, whether l)y scale or otherwise, from the

ex[)iration of om month from demand from the client . This is by

force of |{ule 7 of tlii^ (teneral Order made under the Solicitors'

Kemumration Act. iSSj. Tlie mem delivery of a bill by the

solieitoi is a demand, although there is no spccilie claim to

interest (x).

By the Judgments Act, 18^8, s. 17, "every judgment shall

carry interest at the rate of four pounds per centum per annum

Chap. I.

Skct. IV.

(.'iiIU on
nliareH.

.SoliciitoiK.

[ntcrcRt nil

jiKlfirineDtn.

(/-; Itrl.l,.,,./ /:,l,nir-/. iISlU , 111 L. .1.

C. T>.

(.,) Sit I:,I,i„,,Is v. <i. U\ I!,i. (IsriP,,

21 I,. .1. c. r. :': lie. It. .iS8.

f/i: /i/iifnntii/ /ii/.v. I'lit,,,'!,,}/ fi'it Cti.

IWM)). M I,, j. ^^. I!. 414 ;
-'•"i (^ Ii. I).

14li.

(//. ir.n.i V. ///!•, (isso', 411 I,. .T. r.

r.97; l."i I'll n. l:(0.

:,) St st,„l.,„'„ r,m (isiis\ ;t7 I,. J,

C. -l-.W: L. K. :!<'li. IIJ.

f»i isiiini,r\ ,ii.-r (isi;s . ;!s I,. .T. c.

I.'.. I-. It. :;('li 7S4.

/, /,'. u;i'l, I'liii,,,,/ (;. is;.-,,, 44
L. J. r. .'HI ; I,. Ii. 211 K,,. :;(;ii; n,
i;.iih,„ (i„i,i I'n. <\s>.t\ .m\,..\.{- 701:
ISHl 2 ell. .•.so.

ir l.u,i,.it\ ,„., flS(i7i, :iii L. J. C,
'il": I.. K I K.| 1S|; If ir,M, ll.niiirl

'... (1S7;-,|. 14 1,. .1. V. .i!M ; L. R 20
Ki|. my

J- Mar V. C.y.h,,,- 1SS7,.^(i f,. J,

g. n. i;i2: in Q. is. I). ;M(>. Ami nee
Av M,Min,l„ :\WM\.. i;i; I,, .1. ('. rr,

;

1S97) 1 Vh. ll'.t.
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from the time of entering up tlie.judgment until the same shall be

siitislied, and such inteivst may be levied under a writ of execution

on such judgment. " And by s. 18, 'all decrees and orders of

courts of ecjuity and ull rules of ojurts of common law, whereby

any sum of money, or any costs, ohargra, or expenses shall l)0 pay-

able to any person shall have the ell'oct of judgments in the

superior courts of conmion law, and the persons to wiiom any such

moneys, or costs, charges, or expenses shall be payable shall bo

doemt^l judgment (treditors within liio meaning of this Act." The

entry of the judgment is dated as of tiio day on which tiio judg-

ment is pronounced: and the judgment takes elfect from that

datr'
( //) . A nd in the ea,se of an appeii I interest is allowed for such

time as execution is delayed by the appeal; unh'ss the court orders

otherwise {:).- The above statute applies to a judgment for costs

against the defendant or against the plaintiff; and the interest

upon costs is charged, not from th(» taxing master's eortilieate but

from the date of the judgment (a). Hut the statute has no nppli-

cation to a judgment ordering costs to be paid out of a fund; nor

is interest payable under such order without a direction in the

order to that elfectffc). The statute dots not apply to county

court judgments; they do not carry interest /•). Interest is not

allowed upon a foreign judgment del)t, unless it furnis ])art of

the judgment {d).

The judgment includes all tiie interest payabh' under the con-

tract or as damages up to the date, and not merely to th(^ com-

mencement of the action (e). The judgment th<>n merges the

debt, and interest continues payable only upon the judgment and

at the statutory rate of four per cent., though the original debt

ean-iefl a his/her or dilTerent rate of interest -7). I'pon the same

principle a judgment recovered on a bond di'bt carries the statu-

(./) Oi-d. Xlil. r. S; Itorl/nii.-/: v.

hhiif^li' s.s. <„. I'.Mi.'i , 7t L. .1. K. n.

772; il'.iO.'i 2 K. P...">lf>. Ami .«c f dnl.

XLIl! r 1(1

!.-; Onl. LVIII. r. I'.i. S.V /,./»^r». ,<•

r<.»7..>. Ull. V. (iulh.u- '1S7V.4.")L. .t.Kx.

tl-ii: I.. H. 7 H. I., ois.

II) III l.i„„h,l lllinrf In. ilHS.')\ .'.I

L. .1. C. Il:i7.

ih' .tit. (I'll. V. y,ll,ne<,<r lS4r'. 10

L. J. 0. IM : 1 1 Sim. .ViH ; l;> .\l.i>:^,ln,\

i»r«^' (1HH!I). ss I.. .1. ('. Jdll: tllCll.

D. 47s;

y\ U.ff. V. f:«.'- r,.. r:. is'i7;. V'

L. .J. g.' B. If): 1>* Q. n. I). 7"4.

I'D Ail.iiimi V. hiiniliiimh' t liirif]

(isiii). I (.'iinip. :iS(i ; lliiiil. nf\lii.si,iir,i.ii,i

V. .v„« (is,-.l . 20 I^. J. (.)'. H, 2S1 : 10

<J. B 717. 8.-C ,/™.7'v. /,'"//-/.. lS2(ii.

I L. .1. I). S. v. P. S!( : ;t Hiii..'. :).•):).

'. I.;.h,iiii,.i, V. ///./;/./ (17iiO), 2 Bun-.
10S7. IS,H> Ki'I'l V. /Ci//.,, is:i ;, 2 B.

Ar .\(1. 70').

fi Kl f. lllll'Hiill Fll^'Unnll I'l.ip.

1H70 . 11. I.. J. C. .17 ; 4 Cli. I). IC!

;

h..-,K AV»;„v« MSSl . M I,. .1. ('. ot.);

2.'i Cli. IJ. :WH. S.V h>.,iwiii,c l.ifr -l^^n.

V. rxl;.nif (IHOli. 71 L. .1. P. C. :i4

;

1""2 A C. 147.
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toiy interest, irrespectively of tlio iutcitwt stipuluted iu the bond (Hir. i.

and of the amount of the penalty (y). And a creditor with a
'*"^- '^

warrant of attorney to enter up judgment on a certain day for

a certain sum with interest is allowed interest at four per cent,

and no more from tlio day for entering judgment (A). Interest

upon the judgment will cease to run after a tender of the amount;
or after payment into court, from the time when the judgment
creditor might have taken it out(i).

lu the bankruptcy of the debtor, the creditor may prove his Interent in

debt with the interest i-oservod or agreed for up to the date of the
*""''°^P'''y

receiving order (fc). And by the Bankruptcy Act, 1883, 2nd
sched. r. 20, on any debt or sum certain whoi-eon interest is not
reserved or agreed for, the creditor muy prove for interest at a rate

not exceeding four per cent, per annum to the date of the order;

but upon the same conditions upon which interest is allowed on
sucli debts by the Civil Prooodure Act, 183;J,s. 28 (/).—By the
Bankruptcy Act, 1883, s. 40 (4), it is provided that "all debts
provable in the baukru])tcy shall be paid pari pimit." And {,'>}

If there is any surplus after payment of the foregoing debts, it

shall be applied in payment of interest from tlie date of the re-

ceiving order at the rate of four pounds per cent, per annum on all

debts proved in tlie bankruptcy." Tlie Bankruptcy Act, 1890,
s. 2-{. further provides tliat on proof of a debt which includes

interest, for the purposes of dividend, tlie intcn-st shall be calcu-
lated at a rate not exeooding live per cent.; but 'without pi-e-

jiuliee to the ri^'llt of u creditor to receive out of the estate anv
higher rate ol" interest to which lie may be entitled, after all tho
debts proved have boon paid in full."

A creditor cannot privi' for interest accruing duo after tho Future

receiving order; exooiit in tho case of a surplus as above pro-
"'^''""*-

vided (m). But in the proof of a debt payable at a future time,

with interest in the nirantimo, the interest is provable as against
the rebate deihict^iil from the debt for present proof under the

Bankruptcy Act. 1S8:5, sched. 2, r. 21 (»). A socurod creditor

cannot apply sums attributable to capital in payment of future

;./) M-Cfl'iry. /lioUfll ISdl". 1 KilKt,

{/,] r,.(dx. /-.,(/,, (1874', 4:; L. .I.e.
Shh: I, I!, 7 II. I,. 27.

(.' s„<-/iii V. ';. /;. //v. is7<ii. :)<)

L. J. C. r. -'il . L. li. .-. (' r. :i'.rl.

(A; Sot- >nitf . ](. 7">I.

(^ Sii- ./////. ji Sllil,

i'« A- II. Itaih iiss:i). n cii. D. 4:.(i.

S.'.. .V, r. issi;, r, v\\ n. .-,1111,

{li Hf /troiii,. iiivl U'lhf/nnf iKOr
Ul L, J. li. U. I.-, ; ,iSJl) - Q. R. iU,
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interest and thereby increase tUe proof for the balanoo of prin-

cipal {Oj. And on annuity given for a loan as additional inter^r^t

for the use of the money, cannot be proved for after the date of the

order (p). In the case of the bankruptcy of joint and aevcral

debtors a creditor can got no interest accruing after the roceiving

order until all the creditors both of the joint and several ostati^

have been paid their debts in full (q). The rules of bankruptcy

apply to interest upon debts in the winding-up of companies (r).

The rate of interest in measuring damages depends upon the

value of money with reference to the contract and the use to which

tho money is applicable; and there is no difference in law and

equity in this respect, except as to the subjects of jurisdic-

tion (s) . The rate of interest is fixed in general by the practice of

I lie court, but subject to variation with change of circumstancos (<)

.

-Where the contract expressly fixes a rate of interest up to the

lime of payment, tho same rate is generally, but not nocessarily,

allowed for measuring tho damuges for non-payment, l)eing tlie

value of money as agreed by the parties themselves (u)
;
and the

same inference is drawn from the parties having agreed upon the

same rate of interest upon former similar transactions .». Thus

tlie drawer of a bill payable with interest at ten per cent, twelvo

months after date, was hold to be chargeable after dishonour with

interest at the same rate (//).

Upon mercantile instruments, as bills of exchange and promis-

sory notes, tho usual rate of intereet as damaj^es is five per cent.:

unii the same rate is generally allowed in mercantile and in indus-

trial and speculative transactions rz); as on money expended in

;„) R, S,,ri,i (1«7J!. 4-.; !'• J- <-'. 15;

Ij R 7 Ch. T'iO : (/'lint' inmiiiri) r-iac

I8'jr, Gl L. .1. t'. 273: .IS'Ji) 1 Ch.

' p) Kx p. ItMtmii (1HG2''. :U L. J.

R!c. 12. See Exp. Hath {18S4), 27 Ch.

I). .iO!).

./) A> p. fiii'llm) 'ISSl), 50 L. .1. C.

ti'.K.; 17 Ch. D. :t:i4.

'. ir,l,rilllt Flliaiirf l.'u.'s f«»f {lSf>9),

r, li.4Ch. I>i:i; A'Ww I'dtr Ci.'s riisr

isnii :ii) L. J. C. :iG:f; L. R. 5 Ch.

11 J: Uiiiihrs' ,r,iiin (1872), 41 L. .1. C.

;J7:i ; L. R. 13 ^i- «".
.-] r/jia„ V. /-•.-.. r,.r:i) ;isni}, a

Vos. 801: Oraul, M. R., Loumiei v.

r„//ei4s IHli) , 17 \'es. 2a.

{/ Jenm-l M. R., Jt' llAn-U 'ISSO),

14 Ch. I). •^)2: K.k.-wich, J., ('"P'! v.

Sum' Ships romp. Cn. '1SSS\ 57 L. .1. C.

718; Kiiv, J., Kxp. V'Kiniriijht (IS'JO,,

59 L. .T.'C. 281.

I«) frier V. a. »r. «!/. ,1817:, Iti

L.'J. Kx. 87 : 10 M. i W. 244 : r„„t v.

/V,ic?,r (1874}, 43 L. .1. C. 8,j,i ; L. R.

7H. L.27.
, ^

X; Pitre V. Duiicomh'- 18j1), 20 L. J.

Q. H. 242. ^ ,
II. Kenie w h'leiif (1857 , 27 h. J

C. P. 83: 3C. B. N. S. lit.

(;) See (tiiif. p. 807 ; Kiiy. J.. A'.i- p.

n'aininujht (1890), ."iO L. .I.'C. 281.
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winning coal («) ; on tlio valuo of cargoes of merchandiBO wrong-
fully dctaini'J(6); on money advanced in a building specula-
tion (c). A miTcuiitile agent employed to receive money to

account for on deniand, if ho refuses to account for the money
after demand, becoinc-s chargeable vith interest at live per cent,

from the time of demand (d)

.

In matters of cijuitable jurisdiction not involving the emploj -

ment of money in mercantile or industrial transactions and not
otherwise rated by law, the rate of interest generally allowed is

four per cent.; but there was a prospect, at one time, that interest

would be allowed in cases of purely equitable jurisdiction at
three per cent, only, unless a higher rate was fixed by statute or the
parties, or was called for by the circumstances (e) . A trust to pay
debts carries no interest beyond that which each debt itself bears;

unless attended with a direction for the payment of interest (/).
I n an acpount of debts taken in an administration suit, inti'rest is

allowed .;l the rate of four per cent., if the assets are sulfioient (g).
Where a mortgagor covenanted to pay the mortgage debt at the
end of twelve months with interest to that date at the rate of ten
per cent, per annum, the interest awarded as damages after the
day of payment was asseesod at the rate of five per cent, per
annum (/j); and wlicro a contract for the sale of land 8tii)ulate<l

that the punliascr should pay interest at IImo per cent., he was only
alloweil four per cent, upon his deposit, wliich was ordered to be
returned to him upon tlie contract being rescinded by the court (i).

The interest on debts payable abroad is assessed at the rate of
the place of payment (k); as in the case of bills of exchange the
acceptor is presumptively liable for interest at the rate of the place
where it is made payable; but the drawer or indorser is liable for

interest at the rate of the place where it was drawn or indorsed (/).

A creditor proving a debt carrying foreign interest against th.'

Chai>. I.

Skct. IV.

Fxiuitable

I'luima and
charge*.

II HuMiti I.fiid) V. h:llii,l (I.s7lt . 411

h. .1. ('. lfi:l; i:iCli. p. 277
A; Ih'i i/fiiH V. /•* niiiffH fitfitittj ( o.

(18S!)j, nti L .1. C. 7:.S; il C. 1). fi(i.

c' Siiniowl's ifiii.li nM7L'K L. I!. I'l

E<]. 4:1.

(/) lliii:^ii„t\. Illi'.i; ISS7 ,
.)(! r.. J.

Q. R. M.>.

/; AV (iinnhiiuiiifh il.Sit.i , (».) L. .1. C
71; Ilsn.Vi -l Ch. .,:I7 : He lamhrrt
(l«97.(ifi L. .T C. (iL'4; (lSil7, •_' Ch.
Ifiil; ItuiHh V Ilrhh (1900), 111) L. .T. C.
-M-J; (1900- 2Ch. UI7 ; I!r /l,in/ 1907^,

77 L. ,T. C. 67: 1908) 1 Ch. 61.

(/': Hiifiiillioi V. Noui/hloii (1820), 2
Rlijrh. Ki'i; Jn./.ii.^ v. '/Vol/ (I8:tH , :i

y. i- C. Kx. ITS: .t.lrw \. n„i„n«,„
(IS.i^ . 4 K. &.J, (120.

'/ Orel. r,V. r. fi:t.

,/. /tr /,'.,V)7»(1880), 14 Ch. I). 49.
;
J) -•/,;.",'./ V. Jrtiol)/ (IH>»)\ 14 Ch. D

28,).

(i, <i»ihor V. Ilillamnnt ,E'irh 1 17421
2 Atk. :j82.

'

{DCiiiijirry. U'nlile(irinr{Fair, (1840,
2 Bniv 282; CMx'y. Fremont 183,3),
22T.. .T. Et. 302: 9 Kx. 2.5.

aihts.
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estate o£ a deceased debtor whioh is being administered by the

court in this country is allowed the foreign rate of iutorost to

the time of the decree, afterwards he can only claim interest at

the rate allowed upon judgments, that being the efloot of a deoroo

for administration (m).

Interest upon interest or compound interest is not generally

chargeable as damages. It may be oliarged by contract; or by a

customary course of businifls assented to by the debtor, as where an

agent delivers accounts made out with yearly or half-yearly rests,

or balances, with the addition of the interest at each rc8t(n).

Compound interest is customary in bankers' accounts of advances

to customers, so long aa the relation of banker continues; but it

ceases upon the deatli or bankruptcy of the customer (o). An

agent who is employed to receive money for his principal and hold

it in trust to account on demand, and who uses the money in a

trade or commercial business for his own prolit, is chargeable

with compound interest (p). A mortgage account presumptively

carries only simple interest; but compound interest may become

obargeable by special agreement (q). And a mortgagee in a fore-

closure suit is entitled to charge subsequent incumbrancers with

inton-st upon his whole claim for interest as well as principal and

costs (r).

{,„, Fitieh V. Fineh (1876), 4.') L. J. C.

816.
Ill' Ilriici V. llHii!ri ;i81:r, :i Camp.

Knton V. /;'7/{18:ii, .'i B. \ Aid.407
:)4.

(„) IW,/HS.«,>I V. Fl/fi- ! istl , s CI. & K.

121; fl'illiiiiiisnii \\' H'\lliiifii-M ilsi;<),

L. R. 7 K.i. :i\l. Sic .1/'..»" v. S,ill

(1 «(!;!. 32 L. J. C. 7'>0: .il Beuv. 26<l.

(fj) llio-ilick V. Can-icy! (1870. 3»

L. .1. C. 3ti!); L. 15. .5Cli. TM.
{!/) /V/7( V. Itriwiii (1837). 4 CI. & F.

43G ; Iiiiiw'll V. Sinrliiir ISST, ;)0 L. .T.

r C. .ill : (1 Ap. Ci. 181 ; ri,irlMii v.

Ilrmln-<'.!i 1>80 . 49 L. J. 0. JSit ; 14

Cli. 1). 318.
,• AV'M. V. Ciirlfii' a 881 . .)1 L. J. ('.

(ill; lltCli. n. 4',l. Soi- /.'(().///•(/ V. Kiiii/lit

(188'.i , 08 L. .1. C. ivi-1 : 31 Ch. D. .'i37.
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ClIAKlKK II.

SPECIFIC PEKFOliMANCE AND INJUNCTION.
Skct. I.-Ji:RI8DlCTI0>f KV SIECIFIC PEKFOUMANCK.

UeU« aud .•..ntract, tu ,,ay im,«,'y^^uinw[:^ '„( U,i,uZ:^^ '^(

SJ;: »f"-'"-"l'""«'> <lilivery„f chutteU - ,to. k/and
*•

8**0
tontract» for ,.i.rH<.nal «„vi..t., -cuutratts for buillin^ and" oti.crworks—euvtuaiits to rejiair

_ ^.,,
Salu of go.jdwill of bu,iu,*._coutruct» of"partnership" ';;".'."

"

"

h'q
hale of after- acquind property '"

^ ,

„

Foreijni eoutraitH „"

The romody for a breach of contract by specific performance places Spoeifto per-
the parties so far as possibiP li the same position in which they

'""'"""*•

would be ,f the contract had .een exactly performed; it is there-
fore applied where practicable, unless the remedy by pecuniary
compensation or damages is adequate to the case. " The court
gives specilic performance instead of damages only when it can by
that moans do more perfect and oomploto justice " fa) The
jurisdiction of specific performance was peculiar to the Court of
Chancery until the Judicature Act, 187a, s. 24, conferred the same
jurisdiction upon all Divisions of the High Court, altliough
assigned to tiie (Jliane.ry Division c": tiie Cm.rt by sect. 34 of the
Act. And whore an action brouglit in ..aothor Division of the
(outt upon such a contract involves u claim bv eitiier party for
specii.c performance of the contract, the cause may be, and prima
facie ought to bo, transferred to the Chancery Division (ft)
Where parties contract in express negative terms that a certain .,„„..tio„

act shall not be done, specilic performanco takes the form of an

llnnbmy l!y. I,s74^ I;) r r C '.nx- m ; ,J-T ";'• ^o 'Tillm,m \

.

,53.
- -h. L. ^^-•^^'"^^u V. n.un. ;,,<so,, 1

'
•

3 a
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injunction restraining tlio party acting in breacli of bis contract

from doing the act (cj. And an atlirmativ.- contn-^t may bo ol

such a kind that the court, though it cannot . uione alHrmativoly

the performance of the contract, may restt .in a breach by injunc-

tion id). If there is a clear broaoli of contract in domg the act,

the court may grant an injunction, williout giving th.; option of

paying damages, and though the damages are nommal; but unlesa

there is a right of action the court will n< t enforce the contract

indirectly by an injunction (c).

Accordingly the court will enforce by injunction a covenant in

a lease not to carry on a trade upon the demised premises (/)»

though the court cannot specilically enforce an affirraativo covenant

to carry on a trade {g); a covenant not to build upon land {b); a

covenant tor the exclusive right of supplying beer to any public-

house ert-Ltod ujH)n land of the covenantor, by restraining him

from obtaining beer elsewhere (i); a contract to supply material

toumanulactuier.and not to supply similar material to any ..tlier

manufacturer (A). In the case of contracts for the lendermg ol

personal services, the covenantee is entitled to an injunction re-

straining the covenantor from entering another emi)loymeut, U',

and only if, there is an express negative stipulation to that

I'tfect (0; but the engagement of an agent to sell a certain patent

iirticle upon stated terms was held to import an exclusive agency;

and the emplovcr was restrained from selling tlirougii another

agent upon ditlVrent terms (m) . Upon the above principle, tiiough

the court cannot decree speeiiie iHjrformance of the charter-party

of a ship, it will grant an injunction restraining th.^ owner of

the ship from using it for any other purpose tlian that mentioned

(() Cairns, L. C. Ih,hf>l;i v. .tllmni,

,l«T8\:i Ar. Ol. TJO.

{'I) Mmirht^l'f •*>'";'
'^"""l

'' """;

rhi^lrr ItfifI (•'">" ''>. ;1U"I •
"0 I'- J- *'•

IfitC '1901) i «'li. 37: M'l,ii>. /-Iirlr,,-

.s„p,,h, V. >.mln- V.m\], 7" I.. J. «•

S02:' lUltl, -iCli. 7'.W.

If \tiiiiurr» V. Juhii-tiJli IS. I),. !•>

L.I.e. 404; 1 Ol. D. 1173; K,rl.l v.

Ilxrrell M^l'.t). 4S I.. .1. C. i-iJ ; 11 <'li.

I) 14fi; llr Fin)irr>ra \. Il'iniiiiii {\>i>*'.> .

.)9 I.. .T. r. l.il ; VWh. 1). 17J.

If) llriiinii'll V. I.<id!l (lS7il ,
IS

\..'X. <J. :<:!!<; 10 Cli. D- tiWl
:

/i'"''» v-

VWer (IHsn, ):! L. .1. C. <is;
; i'l Vh.

71 /M»'« V. 7'»«'(7i IHlis , 67

r/j C. iii.-.. :iv.is; 1 Ch. l.M.

(VI llout«,- V. luodrifk '1810.. It

I,. .T. C. 321: U Si">. 47.

Ih ir,st,n, V. Mrlhrmott (ISCO), 30

L. .T. ('. 7fi : li. H. 2 Cli. 72 :
.l/./«nrr«

V. JohiiMii, 1S70). 4-1 L. .1. C. 404; 1

rh n. 07:!. See Wumh i/ v. Sirmm

(1S82), .'il L. .T. <' •'70
: tl'M v. Int/otlt

/;,•.,», IS 'H\ 79 L. T os:i.

I, r„it V. TMi-r (isoo), lis L. .J. C.

lOi Ij. R. 4 Ch. 0.51.

/ti liniiiull V. Iloiurll ISS:!), o!

L. .1. r. 411: 22Cli. h. s;j.-).

I) I.Hiiilfi V. IVitijmr (l^.Vi), 21

I,. .1. 0. S98: 1 Do G. M. & <J. 604 ;

ll'hilirorlh Chmiicnl I'n. v. Ilnrdmm

(ISUli, 00 L. J. C. 42S; (1891) 2 Ch

416.
i„,\ fiirlrirhtm v. I'Mui:, 1K46), 1

I'hill. 52.
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Shot. I.

in tbo contract (n; But upon a contract for the wlo and delivery
of gcK)d8 tho court Will not intorforo by injunction to restrain the
•eller ironi othorwi.e di«,>«,ing of the goodB, where the breach of
contract may bo fully compensated by the market price of the
goods at tho time of delivery (,,). In all such ease a* above the
court, (Lough unable to give spooilic performance, requires com-
plete performance by the other party as a necessary condition of
granting uu.l continuing the injunction (p).~'£ho court formerly M,u,.Utory
enforced indirectly tho allirmative terms of a contract, of which it

"'J""""""-

could not directly enforce spocilic performance, by means of a
mandatory injunction" against the continuance of a oontrary

state ot things; but according to tho modern practice, tho order
IS in an alhrmativo form, e.g., that tho defendant do pull down
I'liildings, and does not merely restrain him from permitting them
to remain on tho land (</).

e

Prior to the Judicature Act, 187a, a plaintiff who .ued for KMonto
«pecjtio perlormance and brought an action at law for tho same '

'"l"'
"P^^"""

matter was put to his election in Chancery as to which remedy -t^.^-'
ho would pursue (r); and in a vendor's action for speoilic perform-
ance would restrain ,,roc..edings by the purchaser to recover the
deposit at law (»). Under tho Judicature Acts, Ord. XX r 6 the
I.la.ntiil may claim the relief either simply or in tho alternative-
-ind It IS not necessary to ask for general or other relief, whiohmay always be giv,-n as the court may think just to the 8« me extent
as ,f It had been asked for. Where a plnintilf claims sj^cifio
performano.. w.th an alternative claim for damages, the latter
elam, will only be available if spocilic performanee is an inap-
propnate remedy, and it cannot U. used as a substantive cause
of action upon an essential failure of the claim to specifie per-
formance (^^. 8o damages cannot be awarded in lieu of the
specihc performance of a contract for an interest in lan.l where
possession has already been given, and the effect of the Statute

It) I), .Vritluty.liUmi IHm.iHl. .1

<. 4»S: iDeO.&.r. -70; /.,•W./,' v]
lirau,/,,- (ISOli;, .');) Bcav. 187.

'••; l''.tlur,,ill V. /!„ii/.iii,l (lN7:r 4:j
I...F. (". '.'«: L. IM7K,| <^>

-. Don-
i.,tiv. /i.,i,i,-it {\H-<:i\ :,-> L .;. c. 414-
2-2 f'li. D. }):i5.

(/'i \V'(M.d, V.-C. «,„•/() V. irei/J.,.
>"»» :1S.57;, -JJ L. .T, C". 717 ; ;! K. \ J.

ilXii!);, (IS L. .1. C. 40,-; (1891), 1 Ch."

lOL. J. ('. 2.51: 4Bi.uv. 1
* ''

(-) Itrmifu.t (Jinke) v. (Ihinn (18S6|

'L^r'-j^S': t'^'
*''"*• -^'»*" (1«63),

->- Ij. J. C 78.5.

(') llipgrare v. Cm, (188.51, .54 T, J
('. :i99: ^SCh. D..356.

a G 2
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of Fraud, avoided («). Where the liquidat«l damagtji reoovcnKl

by the plaintiff reprownt the valiw of the whole coatruot, he is

precluded from afterward, applyiug for .pooillc performance or

an injunction against a further breaoU (x).- But a plaintiff nuiy

claim damages for breachc up to the time of aelion brough ,

together with spocilie performance in the future; and a plaintiff

mav claim .peoific performance of .uch btipulation. of a contract

a. iidmit of that remedy, and at tho r me time damage, in respect

of .uch .tipulation. a. do not (y). Thu. under a contract to take

a lease for a certain term at a fixed rent, and upon the term, of

the lo«oe puUing down a houw upon the premiw. and building

a new one upon the .ite, the lee.or wa. given .peciUc perform-

ance as to the lea«3, with damage, for not building tho houac, a.

to which the court could not give specific performance (z). m
electing to .uo for damages the plaintiff converts hi. right to per-

formance of the contract into compensation for non-performance,

and the measure of damage, is not the co.t to tho defendant of

perforn.nnco of tho contract, but tho value to tho plaintiff if

performed (a)

.

The jurisdiction to give .peoiiic performance i. necewarily

limited to what is practicable and expedient for the court to exe-

cute: with contracts that result in a mere debt, or money olaun.

specific performance by payment of the money is substantially the

same thing us damag.s for tho dctontiuuof the money, the latter

being merely the sun, .letainod; and the ordinary remedy by

action for tho debt i. sulliei.ut l...lh in law and in equity {!>). I ho

mere inability to enforce a debt at law, through a delect rJ.c

contract or in the proof of it, as the want of written eviJe... Aivn

requiro.l l.v law, or of a contract under seal, affords no g. and ol

equity for claiming specific performance (c). And where a co.r

tract gives a party tho option of paying damages instead ol

(«) i<..«-yv. i'H,-.,« (1S8S), S7 L.J.

C.S70; ay ch. IJ. AOK-

C. ITO; 1 Mu.. & O. -Ml
;

''>''"•'''-''"

rf„.( J,.... V. .v.../ iXWn), , 1 I.. J. K. B.

23B; (1U02) IK. '
">

{!,) Feiwiiign V. . mtihfi!/ (l»41), 1"

L.J.C.a.il; 4 Be-,. 1.

:.-) .S«,.«i^. V. F'lH' (1H6(> ,
Jolins b6'J

londo)! Turn-) *• &'''*,'/"'' (IS'''*,'' •>'

(«') }ri!/»tlt V. Blind Schwl ilS82), 51

L.J. Q. B. aao: N Q. B. D. 357 ;
/J

rh,ff,n,l 1»«8), 5» L. J. C. 2Ga : 40 1 li

'li'^'ilmwh V. (Mn 'l'*'.!9). «
I;-

•!

O. 8. C. 23 ; I Ku»». ic M. •').•. ;_Tiini

•215; I'rfiiiiplon v. I'liiiiii Uii. (IS72J, I

L. J.C. S17; 1.. R. 7(:ti. 5C2.

(r) Kill.- V. Jli'iiiiliij I'liwii (1S48,, 1

L J C. 127 ; 2 I'liil. 'Jl" ;
rrowflyH \

Van,,, A-v. (1N72), 41 L. J. C. »1.

L. K. 7 Ch. 562.
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porfonuanco, th« curt Iuih no .jiiris.lirti..n to give ipocillo por-
formance; but tho court may grant ipeoifio performanoe of oon-
traoto which aro aocured by ponaltios, whoro an option of payment
instead of porformanoo ia not given (d).- Upon tho samo prin- <<nt«oUof
oiplo upon a contract to borrow money, or to lend money, the only

''""'

rcmods 18 pecuniary dumagus for the Iom of the loan: which aro
meroiy nominal, if tho loan can bo obtained elsewhere upon <qimlly
favourable torm8(e). By tho Componioa (Coniolidation) Act,
1908. a. 105 (which oml)odi.a an onrlior statutory amendment of
this rule), " a contract with a comi)any to tnkn up and pay for
any debentures of the company may Im onforood by an order for
specific pprformanco." But tho court will spccitirally enforce an
agreement to give security for a dobt(/); as an agreomont to
execul.' 1. inoitjriiso di'od, iiotwilhitandinir it would .tintnin n
power of solo that might bo exorcised imm.-diatoly. and in a proper
case by tho samo docron to grant forocloMiro (g). And tho court
will decree specilic performance of an agroc.ment to grant an
annuity, and to charge it upon land, or other spooific property (A).
"A court of equity decrees performance of a contract for'land, ««Ioof Und.

because damages at law, which must bo colrulatod upon tho general
money valuo of land, may not bo a complete romodv to tho pur-
chaser, to whom tho land may havo a pooulia. jd special value."
"And although tho domnnd of tho vendor Iw n„.rolv for a sum of
money, it will entertain a similar suit for him. upon tho principle
that the remedies ought to bo mutual " {i). The court will make
an order upon an interlocutory application compelling a pur-
chaser in possession to pay tho purohaso-monov into court, with
the option of giving up possession instead of paving; and' if he
has depreciated tho property so as to diminish tho security of
thn vendor, will compel him to pay tho monov into court without
such option (fc). Upon tho samo principle, the court will grant

'-)

V. r.

(1H91

271;
flHftS

sort.

V. l-.>i

in)
V. 'M

IMy,
1112.

Si'P niilf, ji. 7W.
l.,if„,s V. nurtlii 1S73. L. K. :<

:lllJ; ll'rslr.ll il'.iiimi („. V. II'' ^1

;. til L. .r. r. 214: (iMii 1 Ch.
s. .tfni'lii Ti-i-itiiii'i \\ li;iii,„,,i,,,i

. «7 L. .1. g. It. 17.); IsriK; .\ C.

Strirh-,/ V. Ilirhn, IIIOS), 78 I>. .7.

:»: 'l!>(l!i; 1 Cli. 'JSI.

.Uhlni, V. 'nni./ni, ISTll. 41 L. .T

; L. R. i:t Kq. 70; It,,„,„„„ v.

>, I. K. Pil-ki. 1": 13 I .1. C.

(I. ir,ii,.i,-,, V. n;n,,i„, issii. 9
L. .r. ('. .'!; 4M. \Cr. 21; M.,Hhe,c,
V. HvMiiii jlSf,25. .!! I. .T C ''S'

/.i'i". '"'."i''-.^'-''-
*>'••'•' "v."/),>„„

flS2t.2L..I. O. S. C. lo:t; I Sim. 4
.H. t)l(i: t:;.if,„ r„„„ii,., /,:,y n,„rWn
[\y>")- 21 r. .1. c. r.oi ; .-> ir. L. c.

[1;] /.'«•/,. V. J.imri, flSSfil, ,1(1 L. ,T. C
I'll; ;i2C»i.r). ;i2(l; Orm,»m,l\. Tiirner
(IN&I . 1,0 I,. .T. C. .'i.il; (Wi\\ ; Ch

Jii'
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•pecitio porforniancc «< u ottrMt to gr^at a Ioum, or to a-uow

loMo, or for tbo poii»otu tcuowiil of a louao (./). A covoudut i

a leaso to ronow » itb tin *aui'» 'jovonantu ia oorwtruoJ to bo pn

iumptivfly ixcluajvc of tin ii v laut for roiiowiil {m). The coui

will order tbo upocilio prrfo oo of an agrooment for a tenuuc

Irom year to year, and > iluip^ voa of a •bi>rt«r toriu (n). Tl:

court will •pooilicttll.v • . ,( a oatraot for tbo aasigniuont c

a IcaBO, and will com .i I'n ia*»er to aceopt tm ufMignmen

and to I'Xfcutc tbo usui. i. ....fui to iiidoiunify the voudi.r aguim

the r.'ul and covenanu • j. > . -mpany '.akiiig lun<l undor tl

compulsory powcri of U.. ! h '•> -ilauso.- Act. aftor uotioo givi

r l.v

it liofore, is in tl

iguinst wliom tbt' voudi

Uu ordinary c >n<litioii8 p

aat Bpcoitif ])oil'orniaii(.o

'iioiioh siitialioil by d;iiiuig

xb (j^oodft inigbt Im) b"Ug

and tbo price Hxed acio'

anil' poaition as a pui

may claini spocilii' pulo mmnii .

Sale o« (tcKi- Till- Court of ChaniMT would w i

a contract of sale of goi •
. whi-r • ' '.

as«esl^od at tlif market [ i ito for whii 1

or sold (f/). And tbe huoic rulo upplird to u contract for llio su

of gooilh to be deliver. 1 at future times \>y inHtulmeats, ultbou|

damiii:.-. in such ous' s niu»t be as9e8^oJ upon conjecture ii-< to t

future markit price (r); nor would tlie court grant an injuii

tion to rcHtrain tbo sollor from disposing of tbo goods otborw;

than uccording to the lontraet (»). Bv sect. I of the Mercant

Law Amendment .\it, IHM, in actiou-s for broacii of enntri

to deliver speeilic goods, tbo court bad a statutory power to ore

execution for tbe delivery of sucli p'ods without ','ivin-f I

defendant the option of retaining tlio .same upon i-aying t

damages aoseased, ami this right is now ixjntlrmed to tbo Hi

Court by sect. 52 of the Sale of Goo.is Aci. 180.{ (/). But a s

of good-* may l»c attended witli exceptional circunist; f, rii,u

ing specific performance to render it effectual ; as where a foreig

1/ K1.U.I,, L. r., "•'//.'" ^. "'""" /'''"" > '- "- ''•"• ""*':. •>" L. .p

isio), 1(1 Vf... H4. o:;.; i!*n, D. lao
,.

(M) S,a„l,.-.m V. .t/.rt«™ ISM
.

.>4 v '"•":'
'^'H'' ' ',1! ' ; V'i

.s,v,,Am,.«„ is'Js .«: I.. .i.Q. n. •-'".. 111".
. ,,

V / ,.r\- h';ji'<i- I'.mi ,
711 1.. .1. <'. {') J'"l''i<fi V. r/,„,^.,. is.w

, 1 I

t,;n..v. r. A. V.M .
-u L. .t. C. I...).f.J,Vi; I.. Ii, 17 K.j.nJ ./'..».

8W- li'OI 'i ell. lios. Vutll u.\.li<,„.,Hw,il<:nASt,,l(u. \.

(„' ll.„;l„nj V. M,!,;,,,. I!',. 1>'71 . 11 TX I.. ^. »'. f. \V,
.

I'oi.; A. I. Jl

L. .T.r. :!71 ; L. U. 7 C'li. l.-.l. (» hoihruiill V. l:,.Hliiiid lS7;i)

L. J. r. ;i71 ; I- H- ' ^l". 1.-.4; l!r (' SecOrd. XLMII.r. 1.
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o ruuow d

iveudut iu

to bo pm-
Tlie uuurt

a tenuuiy

(n). The

(iituont of

usignmuut,

li>r aguinst

uiuiur tliu

ttioo givuu

.', in in tlio

tht' vi'lulor

litioiisp .

ji'inaiK'O of

y iluinugi>i*

. Imj bi'Uglit

^or llio suli!

i, ulthou);li

"13 ll-< to tllC

an injunc-

i othorwim)

MLToantilo

of oontroot

,or to order

'^iviiiif tlio

i-aying tlm

3 tho Hi^'li

But a sale

IIIV-, ri-nuir-

' u i'orcigii'r

1;, .W L. .I.e.

:i!i,.-. Viii. All.

\Vh. \ T. L <'.

IS.Vi , 1 K i
i/.,u,l ;ih::i . 4i

. i:iL!; III.,,,,).

f.sy,,/r... \'m:i .

W) A. C. -J'J:!.

null ISTIli, i:;

r. 1.

Ii«l coutruotc-d t., m^i tt itiui'. which wu« uluuwurd» hrought iut.. <«*,. n,
an Knglwa |,i«t. the uomt jfnnit. d uii iiijiuietioi, uguium tl..> '**f'' '..
ruuiovul nl tl.,. .Ui|i, iu ord.i to provout ihn tuiitraol lioiii Uiiig
d.'fiut.'d, Ihtuiim) ilui huvcr could uit tun ili.- IWoigii •, Her f..r

•iauiMK' i" tln» .•oiintry ,«,. Up.-u a wtle of g.olH of ., ^p.oml
ipennii ilr Milu.'. a^ li,.ii,g o^cportaMr free of duty, no oiLor like
gcxU i„ji,g i„ t|„, murk.l at the liiuo, the hii.ver ohtaiiied an
injunction upiin^t a dii»j).mal of tin, g,M)d» in l.riauh of ih.< eon-
trael i^x Ami in the o,i«e .,f an agr-ii holding ih,' |Mw-i,.4Mun of
gciods lor u i,riuei,,al, to «hoi„ he Blauds in a liduui.irv i. L.lion.
the (.-ourt « ill r.»lraiu the inipr..pt>r diiponid of the ^foods an.l will
eonip I a ^| uilie d.!,v.iy ,/j. Tho . urt uill ,d«,, „rder the spociflc

Hpee.ti,. d.ln.iy u,, of a ehatt, I, tho poH^.H ui of uhieh has SiJ "'

tt 8i>enal an I p,euliar Vidue to tl,o ,,urty ontilt.'d: a« a valuable
work of a,i c;

:
n.inilv hi.l Hw- and funii ,nv, a mI heirlooms

> „, .

an anil,, ue horn uv.da> Mnilml of lenuiv .1 land '.
; the lohu^oo

Iwx of a elul, ,.
: ,(,,. ,|f,«8.^, drroration,. ,,apoi-„ ,iiid elir, t. of

a Lodge of F;-. I'liiasons '/ .

The court will n. : -iv, ^,,ccilic pc, formanco of a «,ilr of
Jj

v.-l r,- Sal.. .,f ,to.l»
mont Moek« uhich ii.a\ bought or sold in tlio inaik.t, and for

"•"•"»»•«"•

which Ih,. h.iirk.'t pri.c i. .suniri,.nt r. nie.lv Jor Inn cr,.r .seller «)
But tl„. couil .Icuvcd tin .peeili,. .lelivery ,d' eertili,.aio8 of a new
Block I,, il„. i,oM, r,.t the scrip recoiptn of a Hul.scrilH.r, wlii.l, gav,-
the hoM,, tl„. n-lit to ,.|:,im the oortilicate^ / . Th,. court will
give hpcciiie |. rforniumv of a sale of shares in a lailwav ,.r other
special und,rl.. ,1,!,, as "there h not any .inulogv l,ol«,., , „

.|uaiilit> u- thre,. !„, ccnU. or any other stock of thai d,.scripi,on
(which IS always to bo lm,l in the mark, t\nnda ,,>itain nuniberof
rall^^Mv shares; whi.h shansare limit, d in ntinii.er, an.l ar,. not
always to he had in ll„. mai-k.^t" (,/). And the c„mt hasonforce.l
asule ot shares at the suit of tho buyer, ih,.u-h tl... ,liivctoiv „f the
compan\ ivfuse to ivgister him us a shaiviioi le, h\ An „n-ee-

(II Uiiii V. Jfaui,/ (jsTa , Vi L.,1. C
4.>7 ; I.. R. s Cli. Slid.

h. J. g. It. :::iV

;//, ;/,.,/ V. /,'.,«,«;• (1SI7 , 17 1, .1

f. K.i: J i'h. :;»>.

; Soil,: ..,/
I /In/., V. r.,.l.„,ii :\-.\:i

3 V \Vm». :ivj; j \vi,. ,v: T. I, ( i;,.'.'

(" Miml-sji.hl 1,1 1 1 \. /».,.,. isli
3 V. & H. Ii;.

'.' I'!>-U V. !'u.,:i !!.K4
.

! \-..r,

2-a. JWh. iT. 1,.C. 4,51.

- /;/'. V. H,„.i 171.,; . :; V, ,.

//) l!,,.,,l V. /.,„,i,i,, |]>||_, \'. s

t ms.
Ill

.
•• Viii.

(. liiiM.i V. I:iitl,r

Al.r. VIS : 1 p. \\
T. L. c. 4in.

/, ri„l„iif. r. l;„iliMl. ISM
L.J.o.H, <;.u.-,; isi,„ ,•;«„

y lllilliHit V. .illinilit im; I'jSi,,,

in (I.

/•"-• \..Vi,i,i„ 'uii (1>,11
. B,
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P**'^- ment to transfer sbaros, tliough lor no other conaideration than the

acceptance of the shares with their liabilities, is suiiicieut to support

a claim for speciKc pi-rforiiianco (i). A salo of shares to bo com-

pleted at a future day paNsos the equitable interest, with all subse-

quent profits and dividends, from the date of tlie contract (Ar).

And it is no defence to the claim for spccitiu perfornianco that the

eompam has boon wound up sinco tlio contract and before the time

for completion (Z). Tho court will also enforce spoeitic porform-

anco of an agreement with a ounipany, made by application and

allotment, to accept shares allotted, and if require<l by the contract

to sign the articles of association of the company w).

Contrar^tH for

periomiil

(enriccH.

The court do(« not give specilie performance of contracts involv-

ing personal services, skill, or coniidenco; nor will the court

restrain a party by injunction from putting an end to such con-

tracts, or dismissing an agent or servant (n). " It is obvious that

if specilic perrorinanee were applied to ordinary eontraels for work

and labour, or for hiring and service, it would rotpiire a series of

orders and a jreneral sujierintendence, whicli eould not conveniently

be undertaken by any court of justice; and therefore contracts of

that sort have b(>en ordinarily left to their operation at law " (o).

The eoiirt has refused to interfere spccilieally with a contract to

write reports of eases in the law courts for publication (p) : to carry

out articles of apprenticesiii]), as to tho work of the apprentice,

or the instruction by the master (7); though whore in such eases

the ]>arty has contracted, expressly or impiie lly, not to do any-

thing contrary to the stipulated performance the court may
interfere by injunction to restrain him (r). Where a contract

was made for the lease of a wharf upon tiio terms of employing

the lessor as manager in the Ixisinass, tho court refused to enforce

(il r/„»/, V. Kniu.i,;! 1S,")8;. 'iT L. .1.

C. (SI: :i l>.(i. \.I. JT.

(k llhirl; V. Ili'ineisliiim IST.S. 18

L.J. V.x. 79: 4 Kx. I). ^4.

(I) r,iiiie V. lliilihim'K (ISf.S), :!7

L. J. C. IS.'); L. R. H Ch. :iSS: f,H.,

V. r.iu.r isT'.i , :is L. .1. ('. •2J.-. : I,. li.

4 rii. 411. S(r /,'. Ih„r,inl /.ViW..,,/ S,„'.

\W\\ (10 L. J. <i. It. T.'iJ; (IS'iI) 1

Q. B. 4<.:t.

hit' \nr Uritilitu ir/: \ f'nttftffff Hy. V.

Mwii/iiidi/r (ls."i!< , 1 Dri'W. (1S(1.

(tl) Viil.nim, V. A/,/ /(/<.) (184:i,, V>

L. J. C. .; ; : -i Y. & ('. ('. -Jiv : si„rhr

V. Uiwkhhiiil: IS.il , -.'O L. J. ('. -Kll :

li Mai'. V (i. 'J.'mI : i'hiuiiiuk V. Sn'xH\hitr>i

ISfill, :)(> I,. J. V. 40!) : Uiimi v. MMim^
V.iilinr ,.(»». flSi)2i, 62 I.. J. C. ini;
:lS|):ii 1 t'li. Iir..

I./) SlllMini(>. I,. C. n';lfilh<il„pl.,i, .(

;r. /,',/. V. /.. ,v .V. ;/'. /,•./. (is:;;;, <:

T,. J. r. 1:i:i: 1,. 1{. ic i:,,. i;)!>.

,, rimk,- V. I'rur (I81B), 2 Wil.s.iii

c. c. \:r,.

iq- IVrhh \. h:,„ila,i,l 18(10 , ;iO T,. J
r. Ill: 20 r!.nv,n.

r\ I.iiml.lix. //'<;</«.|- iI8.'i2). 21 L. .1

('. S'.IS; 1 lipU. JI. &G. tiOl.
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tho contract spccilically cvou aa to tlio l.me, becauao it could not Ch*!.. 11.

enforce the omployinont (.<«).
Sect. I.

Upon this priuciplo tho ourt will not in general give specitic « •ontnu.te for

perfornmnce of contracts for buildings; as a covenant to lav out aS wo'k"''
certain mini in buildings of a certain value (<). But upon'u con-
tract to buil.l a house and acc(^pt a leas.^ of tho promises, tlie court
may grant specilic perforniauco of tho contract as to tho loaso,
with damages under Loid Cairns' .Ai;t (il & :> Vict. c. 27) for
not building the house («}. And the eourt will decroe tho execu-
tion of a lease with covenants (,. buil.l according to an agreement
to that eir.H.I in order to securo t,. tho i.>ssor the' remedv upon tho
covenants (a;). The curl will not enforce spocilici.llv' a contract
for the (onstruction <d' a railway either against or at the suit of
the railway company //): nor a contraet to work a n.ilwav and
keep the engines and rolling stock in repair (r): nor u right,
whether derived from a contract or statute to us:; the lines of a
railway company for other traffic than that of tho eompanv'rj).
Tho court will not give specific performance of a covenant to work
mines and minerals, beeau^e it would involve the direction and
management of the working by the eourt 7,); and for the same
reason the court will not grant an injunctj, :ig.,in8t workin- con-
trary to such covenant ;V;. And the ,o.,rl will not enforc.> speci-
fically the allirniativ,. covenants in a larmin- leiisc as to re,. Irs
fences, ami cultivation of the land >/). Ipon like principles thj
court refused to dccive specific performance of a charter-party
involving the ,.|,oic,. of the crew and tho repairing of the ship to
make If seaworthy ^.\ ]!„, ,!„> court will grant specilic per-

.'1 L. .1.

(») lh/,lrii V. /-m.,,/. lsi>j
,

;).' I,, J. ('

{t Ilm; V. Ii;i,:„,l jl^'lSl >-,
I, .1

C. '>72: J.-i I!,.av. :iis.

(«) s.„im,s V. K'liu |S(j(r, .I,,I,ii.«. tlilii
:

Loiiiluii ,1 ,„;,.] V. S„iill,,,„t,' iMis- :!s

L. .7. cm.
W K'lif V. ./„l,i„ II (ISfii), 2 II. \- M.

US: l.i,in/i,ii Ifor/i.) V. Nimthijii',- ISIJH
•W I., .t. C. HI : ar/;„v/ V. Vruniuh
(iscs), I,. |{. -J p. c. i:i,-,.

i!i .Si.iitli ii;i/,< A'v. V. ifi/f/i,, iH.'iii

24 I,, .r. ('. H7 :
.-, I),, c. M'. .\.- (i. SMi'"

/V/n V. /In,//,/,,,,
.S- r,,,,!.,,,!,,, /,',,. \^c:\

'

32 1,. .I.e. i;T7,- 1 II. \ M. Itis.

-) Julill>i,ii V. sill, „> 1,11 1 II Hii flS.Vil
2'.' L. J. <•. yjl; ;i D,, (j. ji.j, ,;'

SH.
ill) /','ur// I,.,,/ ,„. V. r„ff r,,/. /;,,.

:ls74'. l:! L. .1. c. .-,:.-,: ,,. i{ , ch.
•i:il : 111,1, 1., It V. /;„/,,. isriii; Xi L .1 (•

!^l: I-. K. 1 Ch. 117. S.... u;.„iii,0
V. /;.(,.,;/ ,v Mtiiinp /f,,^ riss.v .14

T. .1. 1. i;j(l; L'S Ch. I). IIMI.

'

;//; ll'l„,lll,ll V. li;,liiiii,^lrr i;,il m.
_1m;!I. to L .1. C, i:;l: t. i{. ,, Kci!

. .\l,ii,,„i- l,,y,i V. .(,/,/„,, IS74),
I- K. I< Iv]. i.-,s. s,.,. Sl,;ll,i, V.
/•„„,„„ iisMi), rj I,. ,T, (. HI,)-. ,,

Ch. I). 11.1.

'/ Hinimr V. Slim,- U7(1J', 2 Kilon
I'-'S: Ihiinj V. .I/r./iK» (ISdi ,

{• Ve«.'
'^1^: /'/ii),/j^ V. J,i,l.-s„ii 1HS7

. ,-,ii L. j]
('. .y.O. S.H. M,,i,- V. r„l,l.,f ,'is;i2), til
I-. .r. (\ Hi); {IHI12 2 <

'h. '2.1.1.

'! 1>- Mnll,,, V. 6-,7.,..„ .;iS6S\ 2»
L. .r. ( . IDS: 4 DcG. k.^. 270.
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formanoo of a delinod work lor thu benelit of another wliero the

defendant has obtained possession of land on the footing of the

agreement, and damages are not an adequate coniponsulion; as

an agreement to build houses in accordauco witli plans submitted

and agreed to by the parties (/) ; or wliore the work to bo

performed is otherwise sulliuientiy delinod (^). So speoilic per-

formance will be granti'd of an agroenient by a railway company

respecting " uccomniodation works,' as an archway under a rail-

way (/*}; or roiids, bridges, sidings, and other easements («'}; and

the building of u station ujion the laud; but in a ease where the

railway company built the station near to, iiist'wl of on tlie spot

stipulated, the court gave dauiages instead of speoilic perform-

ance (fc). Upon this principle the court decnxid that the elevation

of a house should bo altered to cori'ospond with tiio adjoining

houses according to the covenant of the lessee to that olTcct (/).

Upon the above principles the court does not spocilically enforce

covenants to roi>air(m). In the case of a demise of a gravel-

pit with a licence to dig gravel, the romedj upon a covenant to

make good the land at Ihe end of the lease is not spocilic perform-

ance, but daniagi'S measured by the sum it would cost to restore

the laud(w). But tiie court will give s])ecilic i)orl'ormiiuce of

an agreement to execute a loose with a covenant Vi repair, in

order to give the remedy upon tlio covenant (o). So the court

comi»ell('d the d('l'en(lant to rcjiair a canal in order tiiat the plain-

till' niii,'hl I'lijoN a riirht whieh was llie suiijiit of a distinct

covenant, iianu'ly, a sui)plv ol' wati'i- I'min llie e,iiial(/)).

Sale of

goodwill uf

businesR.

The court rcfuseil S|i(cilic jicrfonnanc<' of a r, infract for the

sale of the goodwill of a business or trade, (jonsistiiig in serving

!/') Il'nlceiliainjiliih (''„,•;,.; V. Inimnhn

(lyiUi, Til L. .T. K. B. IJ'.i : nvul 1

K. B. 51.5.

('I) Mnli/iieiu- V. Hichiirdu C'Jii.'i, T.i

L.'J. C. :iit; I'l^oii 1 Ch. :;i.

[h) Si,„,r V. '/. /;•. n>i. 184J , \-l

L. J. <:. <r. : 2 Y. vV- ('. c. IS.

(i) S'lt/'hrsuti V. I'"rl:t niii'iith \ U't,ik-

,«gti,„ Ihi. '1S40'. II IViiv. 4y7 : l.^.'iO
,

lU I,. .1. C. odi: 1 11. k Tw. A-r,:

Hii/i/i'i'/ V. T/iaiii" I'til'ii/ Jtii. isiifi
,

id L. J. (.'. U'oy; L. 1!. J Ch. 117;

»"i/".» V. Fiii;„>^ ill/, (isiiy,, !:! L. .1, C.

19: L. li. '.» Eq. 2s: '/.•.«. v. inn
Cht.hirt A'l/. (IH-r. 41 L. .1. «. IT:

L, K. rsE.]. 44.

k, lh;il V. v. /;. K;/. I.ST(I, L. R.
.') t'h. .')J'» ; W'll^i.H V. Xi";'/,,iin/>ti)n

/.'-/. ISTT, 4:1 r-..I.C. .i(i:i, L. U. '.) Cli.

[I, Mi'iDier- V. ,fo/(iiM,ii (IS76', 4.'>

r,. .1. c. 4111 : 1 ell. D. i;7;t.

ihi; limoi' f V. Shtne 1702 ,
'1 Kdon,

I'.'S ; S,.n;s v. J,i, l:^oii (ISGO , 1 J. 4: H.
:im.

IK /'/.«/ V. Jliii,i'lo,i 180;i|, 8 VeH.

l.)U. S<e Whithiin V. h'rr.-ha,' (IKMi),

lu g. n. I), (u.f.

^.) rnj'lM, V. Srirlnii 1S.",4). 1 Sin. i
(i. 4:17.

'p I.dii- \\ Xrin/'iiiii, ,'ISO| . 10 V'es.



CH4P. II.

Seot. I.

JlIJUSUlCnoN IN SPKCIHf I'KKKOKMANCE.

ulienta or cuatomcrs who aro I'reo to deal with whom they please,
and who may be actuated by persoual reasons, us ia oonsultinj
a eolicitor, or a medical practitioner ^3). But iu more rccenl
times, the court has given to the purchaser of a business tlie right
to restrain the vendor from soliciting the trade of tho customers
of the old business, although it will not restrain him from dealing
with them, and there seems to bo no reason why tho court sliould
not give a like remedy upon an agrooment to sell >•). Where
the goodwill of a business ia annexed to the pr.'mises upon whicli
It IS earned on, by reason of the position or habit of fre.iuenting
the premises, a sale of tho premises with tho goodwill annexed
18 a iit subject for specilic performance (s); and a mortgage of
business premises carries with it tho goodwill which is annexed
to th(> use of the premises, as against other creditors of the mort-
gagor (<; By special agreement between landlord and leiuint
the goodwill annexed to premises may be valued separately as the
property of the tenant, and secured to him on quittin- the pre-
mis.s(«). -Where the sale of a goodwill is secured by a cove- Covo^antn
nan. ot the seller against .arrying „„ the same business or any '

'
"

like business, the court will, as before stated, interfere bv injunc-
tion to restrain a breach of tho covenant according to its forms 'x)
But It there be no covenant restrictive of kis general right, f|io
seller of the goodwill may curr.v on a similar business, and deal
with the iorm.r

, u.tomers, but he will bo rostniiiied from repre-
senting that 11 is the same as that sold, an.l fro,,, soliciting the
custom of former custom.Ts (//). And where the goodwill con-
sists in a trade secret, the court will restrain the selh'r from
disclosing or using it (.). The sale of goodwill carriers the name
of tho busmess m order to show its identity; but subject to the

«a7

restrictive of
trade or
bu»iiiOK>.

i:>

(i/j Jl;:;„ V. J-,ir/„ii- (ISIfi), ! Jfcr.
4511; M'lii V. y7/i.«,»„H Ihs-J .01 j, J c'
917: -Je I'li. ]). 7(i;3

: Arm„l,:i -. 'lu'l
(18s;i . ;,1 L. J. C. 037.

(>; Sec Ti-eiio v. IIkuI (Ih'.i.M, i;',

L. J. C. 1 : flMio) A. (,'. 7 : <!illw.il„„n
V. r.iMiM vm\ , (ill L j_ (; ;,.,-; .

(190(1 IVhlVl; l„,l /(,„,. V. '\i;h,Ur
(inor. :;) l. J. c. hw-. niiu4) i rh.
6M ; lliU V. /;„,•,,, n90.)i, "I L .1 (
TA-\ iyii;-|) I CIi. 4(:(1.

(») Kiiidtr.'-lfv, V.-C. huihi/v. Il'hil.
akti- IH.)(:, 4 Dronrv. VM.

(I) I'll'- V. /',/, (lK7f.
. 4o L. ,7. C.

841 ; a Ch. 1). ,1(1 ; f „,„//,/ „f 0/,mcgl,r
Bk. V. Untinj Mrrihiir < ulhrnj ^is'j.j',

04 1. ,I.e. 1,-,|: 18M 1 fl.. 029. See
/.' l„:.HrH (lhn,S

, (l.s L. J. e 101 •

;l»y!>; ICh. 31(i.
"•

<i l.''ir,,I,,„ M. Unthr.ftrd IH7."i.41
L. J. C. f. jsi : L. R. 10 c. 1'. 4,')ti

i
, Sie iiiitr,

J). ,S17.

L'<) Ti,;iu\. Iliiiit (ISy.Vi, 63 L ,1 C

l^fJiJ, 0, L. J. ( . I.IU; ;l(,i)8) I Ch^S: (ijlinjham V. /;.,/(/„„. ,190(1, 09
h. J. t. ji27: (liioo, 2 til. 242: '„,./
/;ii«. V. w, /„,',, (luoii 7:j I, ,( (J -.40.

(c Ilnt».,ii V. II hiti'hniii
1 1822 , 1 8. \

'}• ^/""C V. Iiitrlr,, I878\ 47 I,*J
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PiRTV.

Contractu of

partnenhip.

condition of not exposing tbu lelier to any liability by the use of

the n8iiie(rt). A covenant by the purchasers of building land

that th( vendor should have the exclusive right of supplying beer

to p' pry public-house built on the premises wa« enforced by an

injunction against a breach (fe). But under a covenant not to

sell the water from a well " to the injury " of the proprietors of

certain waterworks, the court refused to interfere, on tlie ground

that it would be nocossar} '

luire on every "Ocasion of soiling,

whether it was done witii or without injury (c). Where several

persons in the same trade combined to tender for a public con-

tract under an agreement between themselves to supply the goods

in equal shares, and one of them ienderod separately in breach

of the agreement and obtained the contract, the court granted

an injunction against his carrying it out (il).

As a general rule, the court will not specifically enforce a con-

tract to enter into and carry on a partners!iip (e). But during a

partnership the court can restrain by injunction a broach of the

partnership artich'S (/); and can restrain a partner acting for and

on the credit of the iirm beyond the soipc of the articles {g). The

court can speciiically enforce articles of the partnership which

admit of that remed\-, as a presumj)tive right to a share in the

partnership (/*); or a rijjht to nominate a surci^ssir {>,). The court

will speciiically enforce the execution of an instrument containing

articlefi of partnership agreed upon by the parties; provided they

are suilicicntly certain as to time, place, and mode of operation (fc).

But the court will not enforce execution of an agreement for a

partnership for an indelinite time or partnership at will, which

either party might dissolve immediately (/). .V company differs

from a partnership in the shareholder not being able to withdraw

withou*^ procuring another to take his shares, and therefore he

\'\
{«) hill V. ;r,///,,- ,187'.);, 4S L. .1. ('.

iT'i : 10 Oil. I). 4:!(; : Tk>imir v. s/ioiv

ISliii ,
-.'.I I,. .1. C. .">(!'•

: 15 Cli. I). •)7:
:

Jim;/,,// V. ir,/,l. I'JOO;, G'J L. .1. C.

314: I'JOft, 1 fli. .>.)1.

(/<; r„i/ V. niii-li- 'imlir. :is I, J. V.

6C)h: L. K. 4 (;.. (;-.i.

((•' lU/iii;, V. ///(/),* ISIOt, 10 Vr'<.

4.'it.

(d J„i,e.- V. .V..I7'. (187.V, 41 L. J. V.

UH; L. II. l!l Ki|. 4Jli.

(r- Sculf V. Il'iiiwiiil \XW .
•>" L. J.

C. 48: L. li. 7 Eq. IIJ.

(
/) ir,ilii,i/ \. Trist {iH;6i. 45 L. J.

C. 112.

(./) I l.mn.l, V. .V..)T(« (1S7S), 47 I-. J.
»'. .511!: SCh. D. Vl'K

ih) llumfiivi V. Fnlhergill {\^W, , I.. U.
1 K<i. Mu. S(H> Cnmt V. Ihifi-iH IS:»),

T. & K. w\.
'. ////>«<• V. .ffrirf (19021, 71 L. J. C.

,s:!(i; liioi 2 CIi. 7.1.i.

iK) Kiitilinut \. Ciirfinf/ l.*^t4), H Bniv.
12!i; Jli'iiiH^ V. r..//iw«''lS4Si, « Hiire,

lis.

I/) If'iii/ V. /tiirh IS04i. !• Vos.
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may be spocilioaUy compelled to take the sharea allotted to Ch«.. Il
nim(»j). Sko». I.

A sale or aBeignnitntfor valuable coiuidoratiou of property to be s,i« of after-
thereafter acquired is valid as a contract, for breach of which there ^'^"^
18 a remedy in damages (n); and when the property described is

'""'^' ''

acquired the remedy of specific pturformance becomes applicable, if
the subject of contract admits of it; and the contract then operates
upon the property by tranaferring the benolioial interest to the
assignee or purchaser (o). The property intended must be suffi-
ciently described in the instrument of contract for the court to bo
able to identify and transfer it when it comes into existence: as all
the machinery to be placed in a miU or factory (p) ; all the fixtures,
furniture, and goods, or all the stock in trade, to be brought on
certain premises (q); all future book debts of a trader, though not
Umited to a particukr business (r); all the future crops on a
farm («); all money that may be acquired under a wUl or as next
of kin of a certain person (<); or an agreement to assign the
copyright in a book not yet in existence («). An assignment of
after-acquired property is divisible, and may be enforced as to
such property as l.roomes ascertained, though remaining indefinite
as to the residue ^x); and an assignment of the whole future
property of a person prima facie attaches on capital and not on
income and will bo specifically enforced to that extent (i/). The
mteri«t of the assignee is equitable only, until a legal' transfer
IS made; and consequently an intermediate sale or pledge to
another person accompanied with possession taken, without notice
of the assignment, has priority over it (z) . A bill of sale of after-
acquired property is void, except us against the grantor '«)

(m X,ii- llnDisuirk nml Ciiiinhi Ru. v
Miuiiiin'hi (1S")!I

. 1 J)r..\v. 6Sfl

(«) C.ilhirr V. hmics (IHS\) , :,\ L. J. C
U; 19 Ch. D. 34.'.

(o) Ibihntid V. MiinliaH 1 1862). 33
L.J. C. 1!»3: 10 U. L. C. l!.l.

(/<) Ifi.lroiid V. M„nlii,ll ilSfi2^ 33
L. J. C. lll.t; lu H. L. C I'.M ; hulhnm
V. AiiK.r (1,S7,S , 47 L. J. Q. li. ;jsi.

('/; Clhier v. /.v.-,/,-, (issl
,

,-,1 I.. J. C
U: I'JCli. D. 34.': I.„-„ , m y . Amira.hmm\ 49 L. J. 0. p. S47 : 5 C V D
31S.

(>) TiUhij V. Itf. Rrc-irtr 18SS), 5S
L. J. Q. B. 7.^); 13 Ap. Ca. »T.\.

(») Cl,,ii,nl» V. Miitlliinn 'lSf3), ."i"

L. J. Q. B. 772; 11 Q. B. D. 8llh.

(t) Iti tJtuike (1S»7;, o6 L. J. C. 931 :

;','; ?''•,"; .^*''*- *'' f^'- ''""'""> {mi

,

COL. .T. C. .w:i: I Si) I 3 Ch. 17il.

__(«) HW, /,„/, .V Co. ,. £,./.,/ (iyo6).
L. J. C. 732; {190G; 2 Oh. .MO

10 Ch. I). 5.
•^. lUI.

(;/ finlnii v. Itmh,,,, a 897). 6« L .1
C. 348; (1S97) 1 Cli. 719; He ClulUr'.W. (1904), 73 L. J. C. 698; igo.-i) I
Ch. 2(10. '

(.-) I'hiimitu V. MiilllmiH (1883) l,->

I- J. Q. I!. 772; 11 Q. H. )). „„x"
Jo>.ph V. /.//.///» (18S4). o4 L. .T O li'

1 ;
V> Q. B. I). 2S0

: //„//«, v. H.^n .n
(18«.V..54L..;.Q.B.3(14;l,lW.BD";r

("; Bill.^ of Sale Ac^t. I S82, h
"

"> •

Tha,ii,i> V. AV7/'/ !18SH;. .18 L 3 Q j)'

«0 ; 13 Ap. Ca. 506. See A*«< v. Brudlei,
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The court can give apecilio poifoTmanoe against a party within

tho jurisdiction, though thu subject of tlio contract is without the

jurisdiction of the court; but in the case of land situate out of

the jurisdiction, it will only bo exorcised where the land is situate

in a British Colony or Dependency (6). And tho court will

grant an injunction to restrain a party from suing abroad in

breach of a contract. " The jurisdiction is grounded, like all

other jurisdiction of tho court, not upon any protonsion to the

exercise of judicial and administrative rights abroad, but on the

circumstance of tho person of the party on whom the order is

made being within tho power of the court " (e). The same juris-

diction in personam to compel performance of a contract concern-

ing property without the jurisdiction may be exercised by the

Palatine Court of Lancaster (<2).

'1S94!, 6) L. J. Q. B. 387; 1894) 1

Q. B. 319.
* I'niii V. llitlliiiiair LiirJ) {17i')0), 1

V.^. 444 ; 1 Wh. & T. L. C. To'. ; Rf
lliiulhnyiie :{HV.;\,. ;r> L. J. C. TSO: 23
• 'li. D. 743 ; Dlack I'oM Si/nJ. v. KuMtern
fnnreimifm. U. (1899), 79 L. T. 658:

Jtrit. .V. A/ric'i Co. v. I>e Brut VoHiwIi-

iMeil Minn (1910, 80 L. J. Ch. 65 :

(1910) -i Ch. !Mi.

(f) PutiinlimjIOHil.urd x.Soulbij'WM ,

4 L. .T. C. 241 ; 3 M. i K. 104.

(rf' Kr l.u>igilriiil(ilr liiiimi Co. (1878),
48 L. .1. C. .^4 : 8 Ch. D. 1-50.

!*l
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Chaitku II.

SPKCIFIC PKltFOUMANCE AND INJUNCTION.
SKct. JI.-Al'I'LICATION OK SPhXIFIC PERFOKMANCK.

DU<n ti,„. of c.i.rt in ,j«.cifie ,«..rf..rm..,.ce "^f
Or..iii„l» l„r n f,i»i,ig »,,«.ifie perfnrinan.^. ;_
Want of juri«li,ti„„ i.^siu^t the plaintifl . s»i
Inc«,«.,.i.y of pl,.imirt-.„.„kru,,t,.y and in^IvenJy-i^iach of

IiKiipacity of ilofiudttiit ^^!*.

def,H..t and inad,-,iUH,y of roimideratiou
'^ "'rtuti.rc—

rX;l'''^
"' «,„tra,

,
co,.tr.«.t with t.;.",;,

'

^ubj^t ' "t^

Sp..c.,flc ,..rfornm«ce •itl, .•om,,..u«.ti„u-,.,.mpon«.tion for delai- 810

i^^rl:^T^,J,;;:^-^^-^:^:^'^>^r,.. and

'r'i^r;;'of'rr ^™'r'!!-!.:: .'::'^-' -' ''^^-^^^^
;

SpitiHc |« rformaiiie with iiidfnmity
."

.

]

'

"

.......[,[[] ^{-

n damage s an he d.^eretion of tl.e court (a) . But the dVscrotion iS";go^cmedbvrul..and principles according to which, spec.ilic per- I.S~e.
iormance, in a case within the jurisdiction of the court, becomes a»much a matter of course as a judgment for damages. Hence inh-ea mg oi the discretion of the court tt is sulKcient to consider thegrounds for relusing specilicperforn.anco; and it is necessary hereto consider such grounds only as alfect the specific remedv, e.-

vallm
' ft.

'
^''•'"'''''' ''^"'^'°^«f°'^ ^•'''^ted, which allcct thevalid, y of the cmtract, an-l admit no discretion as to ren.edv

Jn all eases where a court of cjuily has jurisdiction to enforce tJi.'.spec.he performance of contracts, and persons voluntarily, withoutany frauc. accident, or mistake, enter i..to contracts, the jurisdic-
tion should be exercised "

(fe).

.I""SUIC

(a) Scoft V. .Ilrmf: IS!(5) fil T, T .,;- „ t, „
('. H21

; isi«, •. ch. .;o:t.
' ^- •'•

['"j ";. ,^? "V'";:;
/;"""• (1N'.'9). 6y

(A) JesMl. M. R, /.,,M V WW,- t V A ' '?*'"' It^^h./Hl; /./„«,.

,1.. K. .) ( h. ,8 L. J. C. 074 : (1909) 2 Ch. 440.
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" The court dooa not give reliaf to a pluiutill, although he b«

othurwisu untitled to it, unlew ho will, on his part, du all that the

defendant may be entitled to aak frum him: uiid if that which the

defendant ia entitled to, be something whieh tlie court cannot givo

him, it certainly has boon the generally understood rule, that that

is a case in whioh the court will not interfere" (c). Thus under

an agreement for the lease of a wharf and for the employment of

the lessor as manager during the lease, the court refused speoifio

performance to the lessee upon the ground that it oould not enforce

the personal engagement against him (d) . If it was the inten-

tion that performance on the part of the plaintiff should rest in

contract only, speoiiic performance may be decreed; because the

court can compel the plaintiff to execute a deed witli the stipulated

covenants, though thoy may bo such as not to admit of a decree

for specilio performance (e). But if the defendant has stipulated

for actual performance by the plaintiff, the court will not compel

him to be satisfied with the mere security of a covenant (/).—!

f

everything has been done on the part of the plaintiff and it only

remains for the defendant to perform his part, specilio perform-

ance may bo decreed, although tho contract was originally, on tlic

part of tho plaintiff, beyond the jurisdiction of tho oourt, unless

the contract is tainted with illegality (g). Accordingly, under

an agreement to build houses on several plots of ground and wit li

a right to call for separate leases of tho plots as soon as tho houses

should bo finished, tho court may enforce tho granting of the

leaseH if and so soon as tho houses are finished, altliough it could

not specifically enforci' the eontriicl for building (/»). So although

the court will not grant specific perfornianco of contracts to loml

money, where the money has been in fact advanced, the borrowt-r

will be compelled tc give tho security whicli ho may have pio-

miw'd * . Upon a like principle a defendant cliarjred upon a

contract within the Statute of Frauds whicli ho has duly signed,

(c) Wijrnini, V.-C, ll'mitiii v. M,i),-

rhmtn; Sh>ff. awl Line: y/y. (IKIU , IN

L. J. <
'. li" ; 7 Hiirr, l!'2.

{d) (h,(i,n V. /MMfA- (iNi)2j, :',i I...I.

C. 73.

(, ; ;;i^l.w v. w>.«( ii,iiiii)m,i /.'v.

(18«.i). HI L. J. C. in: 2 I).' t;. J. \:

8. 47.'> ; ()ii<u>i>. V. Cuheu IH(i.) , :Jl \,. J.

C. :i.i9; i H. & M. :i.".4.

(/) Slmhr V. nyM,rh„,t (Xi^",-, 26

L. J.C. ri:;; :;K. i .1. -):i.

(17) Cotti'ulium, L. C, Jiiilrxthsen v.

CibhiiiH (1840' : Phill. ST: II'V v

11,'Pe {Wu\ 2o J.. .1. C. 417; 8 l>eO
M. i(J. 7il.

(/il irill.,ii.<'.ii V. r:niirnli> (1872), 4i

X,. .F.C. 38: L. K. 8 eh. !Hl ; ImuI/,,,

V. /ri,ir>r 1,S8'J;, TiS 1,. J. I'. 482; 41

Oi. 1). 248.

(1 AWi/ui, V. iorrigmi (1871\ 41 L.J
C !(« ; li. R. l:i ¥j\. 76; Jliiiiiaun v

y/.i,/,,,., (18-;!;, 43 L.J. C. 1U2; L. 1!

lij Kq. IS.
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K''.i t.nK .... ....,u...l„... a^Minnt .. I,n.:...l. ,.f „ ..,«,.hv,.,..tract
"'^'"•'"~-

\ h..r.. u ,a.,y ....k. ....I. a.. i„,j......tio.. ,l.e l.....: ... «|.i :K at. -..v, h,. a......K .... to the a,.- .....l i„ all ..,.,„... .... . ,

I. il. I... Las «t.,M.lat..,l to do, tl„. i,..j„nc.io.. is .1 «.,.h..d a...| t,.,.

cm., w /
".juuctio... the or.li,.ary rule .i,,,.|io8. «„d Iho

Bp'T.lie iM.r(or.i.aii<... on |,i8 i)„rt(,H).

. r

"';'-|U«l'lH-.l to ,,erforn. it o„ hi. ,,art. .Is i„ the
'"•'»^''-

I".
.

.
ahd objeetu... to u suit for ...oeilie ,,..rfor...a....e.

n ^^ ...t or default, .8 responsible for the plaintilVs {..ability t.
. or... th...on,....e,, the latter n.ay obtai./.he assiMa..e;o \-n...

:

o
. nsolv.ney ,s a suflieient obj. etion to the speeilie .H-r-

•"•""""•e o ,.n a.ree.,...nt to ^ra..t a h..., whieh i. vl «..-onal |.abd.t.es and covenants on the part of he Lss,... J

J

no ..ssen..al that the party should have U.on.e insolve. in-statutory sense, or should have eonveyeJ all his prone toLn..htors, ,f ther. is s.n.h proof of ,e„o.al insoh:. ^ s'tl/:':
"" -' "Pon(;,). m a solvent assignee of a /ont.-ae f-o.

;:r;;;::: r r'' '•"'•?•""""• ^'"'"^'' '- •-^'-' -'^t.m p,„tv has be..„n.e ,nsolv...,t, ,,..ovi.Ied the eont.'aet n.,s not-t-'l n.to upon eo..si.,.ratio„s ..rsonul to the o. gi^ I•••-'^'« I'-c. (,y Upon this principle a vendor who hoelo t

*«:. .18.7), .. L J. O. T.7 : . «:*'>: ^ (,, ^,,, ,. ^„,,„„ ^.^^^^^ ^ ^ ^
f'H) r,/o V. Il.„,l,,.,„, r,ifiM * 7-«„. V 1/ / '•

,'„}. *= '"• Kx. 441: Xea/r

1 H. & M. 4r,s. ' ^'
•*- ^••'- ^*"'' ^.^'li fj;;-''"- V. r -,-tv (is:3.r, 2 L. J. C.

3h
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capiiMc of nuikiiiK n >f'>i><l till.- I.,\ llf iinri.l.iitiil «l«"<lrii(lion of

tho titlf (li<o(l», of whicli lio wim iinnM.- to prove lli.« tAwiiJion nnd

contcntn. w«o n-fiiH.-tl siiccilic imrfoimimoi' (r\ r|M.n tlio mmo

prinoipln tniKtiTH nuuiot liuvc Mpocilic iNTfoniiiiin-.' "f u rontraft

which thc.v poiild not cxiTUtc <>u their purl witlioiit ii l.nn.-h of

tnwt; n« whrn- Iruntci* of two (li»liiut propcrlii*. \\M upon

dinVriMit Iriixts, conlnictfil to iinito thoiii in «>ii'> l<>iiso, (ho oourt

r.fii».«ii lo loniptl thi- h'Hii'f to liiko sudi n h'n«c. Km-iiiiso tlic Icssori*

wcro dis(pinlili<Ml to pnmt if^i^. So lnist.'<« iiinivit rnforoo a

contrncl to tnkcn lon.si.whicli is in .xco^n of tli<ir power of h'tioinp:

unh>cH tho losR.-o will nio>pt it to tho oxtont of tho yxwrft).

Tlui court nfuHos s|)oeitir porl'ormiiiK^' to ii plaiiitilt wlio hiw

luado nmtorial <lofiiult iu porforinmico on hi^ piirt [n): »» iu tho

0080 of II phiiutill ol:viniiu^ tho rxoculion of a lots- to himself,

after having eonuuilted hroaohes of eoveiiautH iiud eouditions

which woiihl ho jirouud of forfeiture of (lie least' if executed j);

and althou-rii th.' hreadios are of a kind for whicii tho court nii>?l't

jjive relief against the forfeiture of au exoculo 1 loas • !// 1. I'pon

tho rniiue jiriniiple whoio a wndor contnictol t > soil hmd with

imniediati- possession, and pnntlinj.' a dispute about the title turiiotl

tho junehasiT out of th- possession, spoeilic |)r, forn.aiu-
•

w.is

refused''-). And whoiv the purcha«or of a busin. -:s .t^ ii price

to he nieasur.-d hy the future prolils durin-; a certain period, dis-

continued th.' husiness heforo the piico had heon ascertain tl. iio

was refused on injunction to restrain tho soUer from oontinuinar

the hu8in.«s on his own ooc:)Uut (a). Long delay, oltliousrli not

amount in<; lo a repudiation of tho contract, is sufliciont to dis-

entitle the plaintill' to have the contract siK-cifically performed (/)).

If tho idaintilf has mode d(>faull in a collateral ai.'ro>iiiont upon

faith of which tho dofondant contracted, tho court refuses spocilic

perforninnee. upon the principle that a plaiiitilV so.kiiii,' o(|uity

,,//,,.,„/ V //.-/. ISJT , 4 l!iiH» 1. /;,-./,«v. /(./Hv// issi). isn,. n.i:is.

(. /•„,,.,„ V. .S7,....,/'1S77', 10 \.. .1. // r..,i,„^,ih V. .I,,l.....,„ ,lss.>. ....

(r //,.;»./' V. l-.'-Wu,,, 'tsnv. .. s,!,. (Ii.l0,. 7U I.. .T. 1'. «'. n>:
:
(1910 .\ < .

&IJ..-.IS. ii,l^\n,/>'Y..W»rl,.tr.,rl\H^~), SIW.

1 K.vn. 471; Tlw:-'^ \. H-r„ni I.Wil}, [z) hii"l,l,hHll v. (j,u,h. (181.,, .

(i I I (' /Ii7 • 1 Ki-en 7"'.'. Mrr. I'il.

/.;,"wiirr.m.'v.-('., H«M..v -hpr,,.. («: 7;v,/.-.v''' /)"/"'''•* f'"-^- JA /•"'

ns»'' ML .1 V.-im: l \\«r., AM :
(1S7:1). I,. R sc-h f...s.

^^ _ , ,

»h I). '.j7. C. r.Sl; ;!»0»;. 'J'^h. -Jflh.

'r) l.nr.t V. /(..<'/ 18.'.:i ,
IS IVav. 8ii

;
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•'"• •.nla ul, r, • ""'T
"'" ••'"'"'•" ""'"»•'- to earrv out

"- <-:: S' ':"'";;:'"'" ""'"•"-*'- ••"^^

,.1,1 .1 ' "" I'"'"'!'''- if 1. vendor „r l,..s„,. ;„ 'i'*- by

<'"lv ol.lMiu H,H.eili,. .....r ,

• "• "'"•" '"'.l"""''« land;, ho can

••nnh.n.i,.
;,,"'*•'"'"' "•'"" '"'"'""'^ '"" "xpre^Hions""" »"'"l'l llH.y ui„„u„( |„„ ,.,„,r„j,f ,

,' .

I" .. raiiln.,1 „ „„r,l,„J., , ,

"^1"'""""" "' "iMlioil .luonnt

..: 'iZ ::. ;; ::, ct;*-,
•'» »»;™" » i™

niuv ,.1'sucl, r-.,.,v8enf..f ;,.., r .

""•""'''' •««I>fcilic ,.,.ri-„r,„-

'•"""-•-In .h ', ; ;
""':'"^'7'""">" '"• -'Ppr.-io.. of M,..,,...

•Vax.l; or ,„av ..nlitl,- il,, r 7 ^''" "™""'' "»

"" '•--•.•"."i.v a.. .... .""""'" T" '•"•"— 1'«" or

MM

v' •'rauwoiili, V..C , .1/,,, ,, v „ ,

I. y.
•"'"'"' V. J-i/rn.ff 'IN.c'i •>•» L I•••94:

-' I>e p.. M. At (>. 7.S.:
• •

J.../'
''"""""" V. //«Xr, MNj-j;. .(,„.„,,

N"fi ^^r'/- ''•"'>'- (1.S.-.1).
I Si,:::

o«li;:!.V...iif.'^rn:;'V--"

1^. J.l.o,<: (l-MKijL.ch. ^83. •

W <ii'l'""ti V. //.^, wo- (IN I II), IS VeB

12 th. n, 131. s^^ r;rrr,fj>

;j II 2
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MPKCIKK: i'EKKOUMANO:.

Paw V. ih,. Miiiii' triiniijutioii. lit iIk- «i»»i! of iiiil«!|K'inliiil iinmimiiiK .in'l

Imlrpnidrtit ri'priiM'iilut itiim «l»iili mv not muuiully ctinlilioiuU, u brnttli mi

OIK' aiilt i-. no uiiswtr to tluiiiiiiig Bixuilic |M'iforiimiiii' on tLtt

other k . I'lMj-i It liki' |iriii(ipli' wluiv a umliiul i» tli\ itil'li- into

inil('|)i'iiiliiit |mrt», Rpi rilir | tnfoiiimiui' nm.v l>i' g'wHi of |)uit « illi-

oiii iiiifornmnci' of tin- whole: «» wlwri- u vrnihn- uontraitftl to avW

liiiiil. Willi 11 Hlipiilulioii ilmt. III! iihoulil n'tiiiii u t.-mun'S lie wm*

jriveii it|M eilic iierformiim e of tho •iilo, though he failitd !•> dike iho

leiuiiiev '/ . Autl iiiider nil airreeiiifnt for h Iwwf witii nu o|ttioii

to |,iirihii»i', the |iT«ee till , l'>i I iliiitf the leiiM- Wiih IkIiI .iilillnl lo

retiiiiilheo|ilionof |iiir(liiim>uiitl looluinii«|n<«-ilie |ieiroriiiiiMee hi .

tucat«<'ity

u( •U'(<«<latit.

> I

rartinl

•auii|uirit]r.

The- eoiiit neee«»iirilv refund the leiiHnly of i»|>«Hifie |>orfi-rmiinit«

where the uet in iin|K»«ibie to lie ilone, leiiviiiK to the piiiiiitilT Iiih

renietly ill liimiu^e!*; hut "if the ihiiiK •« reasoimhlv |KWKih|e it

luiiHt he (lone; the lilheiiliy iiml ex|MniH' of |ierfiirmiii>r the foii-

linet ilo not iieiM>«iirily form mi olijeetion" n . A |iliiiiitin

I iiiiiiiinir iipiiiisl a iiiiii|iiiiiv lo have mi nllotiiient of itlmrew, eminot

hiiM' M|ieeilie jii rfonnmui" if all the nhann have Imm-u alieaily

viiliill.\ allotted ,0;. And it e.nliiiet which i^Hiilially ilepcmU

upon the valuation or approval of n peiwm iianied. who dies liofoic

uotiiij?. eaniiot Im> npieiliealiy performed />). Tpoii ihin priiu iple

u li>8se(> who i» under a eovenant not to a»j<i«ii witiioiit lii-cnee and

has eoiitractetl to usxiRn liis hnse, cannot he compelled to

execute an asuivrniiient if the liocm e ii* lefiwi'd (/'. And !<i>ecitic

performance cannot he had airaiiift triintee* who ha\e con-

tracti"*! in breach of their trust, or in exeost of their power** r,).

So a purchaser cannot ha\e specilie performance of a contract for

the re-sale of property of ono td" « veral triistK.* for sale, entered

into befon completion of the original contract for salo of tho same

propertv 's\ Hut the court niav trive specilic pcrformamr of so

H) liihmi, V. OM-iiii'i lH.i4 , Jl

L. J C. JHI :
> n«' O. M. i- U. :.)T.

(/ ImM v. Sh/.htH" Jh:I.V. I y. & r.

Ex. -ii-i.

(l«) (il„H T. I.oir (l.S.'>i'. , '.'J IltllV.

«>,•
; l/iifH'/ V. S,li,.fi.!<l :\S<.)-\ W

I,. .1. C. 41h'; isa; 1 Ch. !I37.

lA Kiiiirlit-Bruw. V.-C. .S7u,..- v.

O. «•. /l-i. (IH12 . 12 h. .1. (;. "iS; :

Y. & «'. Ch. 52: OihimHuff. Chithi'ln

(im6j. -'Ph. 27.
'. FmjHsoH V. Wif^^n (18C0 . L. I*.

2 111. 77.

p hilk V M;llflHll Jll/. (1.S7J , 14

L. J. <•. ai3; L. K. 20 Rj. 100. Si-

<i.ilr. p. B9B.

(./I llillmolt V. P'lUr (INS.I, t'.<

I...I. (;. I'-ti: ii<'h. n. «f>.

(>•) llrllrixifri' v. lilnprmr I(*17;, 1

!)<• (}. Ic 8. Ii:l ; Xaijlor v. (Iimldll

(IH77 , 47 L .1. C. •'):t"; Ofrimi, StniM

.Vic. f'.-. V. SMlhrrUrri; ,1880>. 60 L. T.

t". 3(m ; :i cti. n. 2;ii..

U Dtlrn V. Uiim (1902), 71 li. .T. •'.

Sii;/. 190:) 2Ch. i)t)6.
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'«'" .m.,1,.. |„.r,|.|„,, „„ ,1... .l..f..n.|..M. / . \Vh..r.. „ ,.,„.„t f..^
.r. u^ .on.,.a..,.l u, ..v.. a 1..., U ,«..,„.- ,...„,, „....',

•b ''« nn. , .,. I,,....V i,.,..,.„ . . An.l wl.c.v .1... .l-fondan,

" "","' ^'""''; •" '" •"'<•» "t " valuation, ,.,..1 ,1,,. V ....f. Jd o
;;i--tnvdu..r.l... ..our. u,.v.. .,.....,,. ,,.,,•,,.. .„ , ,,„,,,:

• «.-l. ,-
.

li nvr .iu.lKnH.nt for Hpc.i.U. ,„ , r..,,,...,.. '
,..„„.r

l"u. (.,H.on,..s u,...l.|... or .vn,«,w .., p„„.,.|.,.. „ „„„,,„, „,,'

" '
•"'"' ""; I-' V ... .I..f„„l, ,0 ,.av tl... ....,.: I.U. will „ot ,„ ,|.."•""'- ''-'-^"-^ <".• i..vn,.|. .,!, I... ....oi...|.., „tn.,tr«

''''"•

•"'"i^
"'" '"" >'"•'" «l""i<i.- |....r,„, ,..,. „|.,.,... it ,vould II«rdiiIii|i on

"l-.a'" «.t|, ,„.„.. ,o,ml,l.. I.a..l.l.i,. u,.,„. ,|„. .|..f,.„.lan.': amuiii^
''^•''»«'«"'*"

.s u....,.a..„al.l, J..,.,„.,. „,, H... ,.i,,,.,,,,,,,,_,. _, ,^^^

""""""' "•' '^ "' -I'....'.?-"'-:/' Tl.u. ,1,.. ,.o,„.. «,ll not
"""I"' ••' v^ n>l«. ui,.. has .„.„.,.......! ,., s-ll la..,l IV.v tVu„. 1,,..,.^
"•'".•••Mo ,.av, ..........allv „„., ,„ .,,, ,,, „,.. ,.,.,,,„.^„.„„„

'^,

111 order o.isfhal'ntli. 1,111.1 «. \VU
•>•' m \

,

»<• ^'.an( a I...... ol ,l,o n.or.pajr.vi |,r..„,i,..H. :,„.| ,|„. ,„„,,^,,,,„„

' //-.»,// V. ^„„.</,. ;i8l.-
:, I Mad.'!. I

«, A-../- V. Much,,:,, iiii;i7
, 1 K,.,.i,,

f i-i.

!•. /Iiimir V. S,„m„:,ll (IHsp J]L J C.L'i).i: li. Ch. I). 17.5. s,., ,,

.vi S,^„„.Hv hlfl. 'lS(l(l,.I„hnB 669:
/.»«./"" ('"'/'.) V. S„„ll,;,utf (lh6N), :ii(

.'r^ «..,.* ..,.^.7; V ,v„.,;A fliiSti:, 3;)
r..J. c. «:-: L. R. s rh.fi jH.

(a) y/m/.v V. Miim/ir (I87U), IH L. J.

//«,,,,-/.,>,.,. i.N.v, .,4 L. J. c. <i.-.,.;
'"'»«. V. II u/,„im i|(.<|.'; (i.i I I <•
:'i.^; or/. V. ^//* fi'.Min,. 7.i L J o

(A; //,.«.,// V f/„„.y,. (,M,-, , Jf ,j

f/ """ "'"' " Mu.' (1900), 70 L J O
4S; (1901) I Ch. n:i.

• '^•

fioo- Ir'TX^l •'-''''"•(IM.T.CBoH,.

rt.l L. J. C. Ub : ifi Ch. D. 788
'
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intorvmod to prevent it. the court refused to cloor«y. the n.ort-

«aKor to redeem the luortgago in order to perform the coutraet ^rf).

Upon this ground the court retusod «pecilie performance of an

agreen..nt to purchase a piece of hind to which a .h-hncd right ot

/av couUl not he sho«n ,<). An.l where a vendor sold property

which was suhject to on-rous covenants alTe.ting the use of i
.
the

court r.-fu8ed "to compel him to part with the properly ^vItl.out

an indemnity hv the purchaser; hut gave the purchaser an election

either to reJcind the contract, or to take a conveyance with like

covenants on his pi\rt(/).

r„on this principle the court will not coM.pel a perfornmiae

that would in,pose on the party the re^k of a lorfeiture; unless ihe

risk is caused l.y acts of the .lefendant =ul.se.iuent to the c,...tra.t.

of which h.. must hin.s.ir hear the cou^ciuences (.7)
lluis tUe

purchaser of a lease will not he cupelled to take a lease which

L snl.ie.l to the covenants in a superior 'ease compriMi.,i; other

„..o,„,t^. the lavach of which l.y otl.er parties woul.l cause u

forlVilure /, : or to take a lease subject to forfeiture or con-

, inuin.' l.r, a.lus of covenant, whi.h have been waived by the lesser

„nlv to the date for conipletin;,' the contract (/). Lpon the same

prin.i,.le tlu. court refused to c.mpel a purchaser of h-aseholds to

,on,pl!.le his eontra.t, upon the ground that the reversion to which

,Ue r.nts v.ere incident was tlie subject of litigation in which In-

would be involved (/.)• So where by reason of the pr- -ty sold

bein ' use.] as a brothel the purchaser might have been sa ,,ecte.l

to a criminal ,.roseeut ion, specilie performance was relused
( ,

Tie. adenua.v of the consideration is not material to the validity

of a contract. .»• to the claim for specilie performance unless there

be son., ollur ..ircumslance alTecling the validity of the contract:

but great inadec,uacy, as evidence of fraud, mistake or hardship

mav raise a M-X'stion touching the validity upon which the court

IS6.;

:ti

:tj L. .1. (.".

•it, h. .1. C.

,/) //..ICC V. limit

; M Bi'iiv. 4'JO.

e) Ih line V. I."ilil 'll*'>"

ir.ii- s n.. (;.M. \- •>. I'i- „ ,

(/', U„rl(:iii V. lii'l'iuiet lS4i). '

D.G >V S TOS; /.'(Aw V. //'«'/» 1 **'•).

•>i T.' J (' ^'<> Sw «' »'/'>" "'"'

WA (1H1.M. .i^ I.. J. C IHI : (18'm;

1 I'll (i:)7 /.'' /'""''• "'"' "'"*'' ('••"')•

i,,) r.<,o.ci.y. /'«." (i«i«:. IS I...I.

V A7- n Biav. 3.V. : llrll,i,:i v. Liiml<;i

•JS L. .I.e. -iX'i: 3 Df U. A: .1.
IS.')8

49:t.

/,^ FM- V. //'"<" ("''S'

n:! llii'lr V. U'linl'ii (1S77),

Ex V2\: :iKx. 1>. 72.

(,) ,v..«(/.'/' V. FUniii 'i«ii'

C. 414: 7 H'BV. 5J1.

{;;i r-„i.iy. »Ai/.(l804!, 3

.'id',); ;t;t Hi'iiv. 403.

(/I If,,,,, \. iniiifi- \\H<j:y ,
1

IGc': (l(liMi) 1 Ch. •J'>7.

;; Madd.
47 I-. .T.

13 L. .1.

3L. .I.e.

I L. .7. C.
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will i( I'lis • spi'i-ilic pL'i'foniiaiK'u, lai\iii}; tlic parties to uii uctiuii Chap. 11.

Sect. II.
loi' i'yuii;,'ifi jn:

Tlif courl niuv iuIum' r<|)rirlic lu'i'roriiiiiiii'C uiidii llh' ''rDUlul of Uuccrtainty

. . , ,. • .1 oiwintraot.
Uliifriuilit \ III Mil- <'oti>triii'lli>ii or iii lli<' ii|)|ili(';itli)ii ui tlio ti'i'iiis

of llii' loiiliiict w : lis an MuriN'Mii'iit I'or ii li'iisc nol slating' wlicii

till' li'i'iii is III It.'iriii, or till' iliirai ion III' till' ii'i'in o ; nil iiiri'ii iiu'Ul

lor II li'iiM' lo a jivsMv iiol iiaiiii'il ,/i ; iii iijfiii'iiii'iil io.' a louse

ul' iiiiiiiii;; li^iils of wjiiili ilir mi'a i.s not li'lini'il </ . In tlu'iui.so

ol' a Iru.^'t' lor livi's, the li-ssi'i' itriiiid jut-in lias tlu; ri<,'iit In iiuiiiinutu

tlu'iii, ami iiio\ Mi'ii ihi'v wi'io in i!xiuteiiiii wiit'ii tlio a<ji'i't'iiu>iit

was I'liliiiii ill o. ami lliiTi' is no ifrinial aiisw, r lo an ailioii for

^||^^ili< |iri rorinam- • oil llio <;roiinil of ilcjav or ol lii'rwisr, tiir

inli'iiilrd |(~v(.,. j, I Mlill'il In tjial ii'iiii'dv /•
. A roiilract to lalvi-

a lioiisi' " if put into tiioroiij;li ri'pair, " tlic dra wing-room to lio

" liauilsoimi\ ilifoiati'd auronliiiy to tin' prcsiMit slvli-," was iii'liJ

loo iinciTtaiu for s[iri'iliu ]ii'rforiiiaiii'o yx). Wlierc a coiilrai't wa»

uiadi' lor till' Kali' of uu cstato, tlii' vi-iidor rrsi-rviiii: "'tlii^ iiifcij-

sarv iaml for iiiakini,' a railway tUroiij,')! tlir rstatc, it was ht.'ld

that as the oiitiri- land would he coiivovxhI and tlio rewrvatioii

would lie void for iiui'rrtaiiily, the piireiiasi'i' roiild not have

spi'i'ilie iicrforinaiiee i/'. I
|
Kill this priiici|ili> the e turt refuses

lo loinpel a piireliaser to take a doulilful title depeudiuff upon

ill'' eonstriiol ion of ihcds or w ills or other iloiiiiiuuils in , . Speeiiie

performance caiiiril he resisloJ upon the ijrouiid tiiat the pro-

visions of a cniitraet are uneertain, where il has ho'ii eoiilirmtsl

by Act of I'arliiiiiient (a;). \ jjarty who has insisted on onu

.. .Ihh„ll V. S.ru,:lcr 18."il), 4 Do Ii.

.V- S. HH ; ;itlil. IS'iJ . i-i L. .1. C. 2:i"i

;

/fiiniti.H V. </'«(>/ ilSiK), N II. L. C
4S1; /•-// V. /..'„. isss', .'.S I;. .1. C.

113; 411 (1i. D. aij.

(«) //«/i/i«>o/' V. (•/..«•«« ,1SIIS', 1.) Vi's.

•iKi; r,W,,> V. W,OT »..,« ISia , I V. &
H. .'i-'l ; /',i.. V. s,, 1,1,1,11111 'isii-J , :i-J

Iti'iiv. 4 111; •:,> L. .I.e. 411': iirtinmiliii

IC. I.. IMlii-, 14 I.. T. 11. l; lh„iyl,is\.

11:1111,1 1 {IM\>, ;s I.. .1. !'.(.'. l.i: riiiiis

A. (•.4:7.

0: liniiiimv. h'.'iiHS iMiT ,:i(il...l.C.

174; Miinhull V. Il,,i„i„i' (ISSl., .il

L. .1. V. :i.''; UMIi. I). -IM: Re hiiiiln

i/ii'l ll,i.i/ci/ [I »'.!>
, til L. .1. r. 7117

;

{ISl'JJ :i I'll. 41 ;' ll.r/':i'l Cm/l. V. (,•//,»,

189:i) :t('li. .1:1,).

(//; irUlwniK V. /.•/'<(•..
1 18S'.>', 'i Cli.

I). 411.

7) i;„. s. (;,,jiiii, .is.-,i .-ji L.J.f.
7N; 1 l).(i. M. .V (i. Sll; J[„i,iio..l v.
'",„ is-,,s), •J7 I,. J. C. 471: J.'. B.'*v.
l.il ; l.iimn^u,- V. Ih Tiiitt'uid (lHfi2 ,

:U L. .1. C.'mI.
I) h'liixiihti,,,! i.,„f/.\-. riii/iipt 1S17,

,

.'i l).i«-. 111: /•'./-'/"'/./»•. r,ni,;i llSSU),
:; Dr. ii Wul. 'ills.

(a: Tilji'i,!- V. l'.,ii,tlilU,ll ls.'i.j\ 7 De
(1. M. \ (i. :;-.',s. .S,v i;n,ll.„.i V.
I.l,ir,!hii, {ISGl.. II L. T. .Vi7.

t) !,!,,, V. ;r,f,7. 1S7,-, , 44 I,. J. f.
41IJ : L. |{. '21) Ki|. I'.ij. Sif rl,„liutk v.
.)//,//,) 1S7S

, sCli. D. 177.
II, Sit •ml,, p. lids.

.«, Miiii.hislii- Sli,), r„i„,! V. Mm,.
• Iiixlrr Uiii;,„i,r.-e I',). I'.IIU, 70 L. J ('

IBS; (1901) < ( h. :)7.
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coimtnuli..ii ..r an olmii.iv (Itxuiiu-iil is lu.l nfU-rwaiilH allowd

bpccitU- iKTfoiiimiuv nxonliufj to tlu- oppoMito .oust luct ion (//).

I'pon 111.- sum.' priiicii.l.- ll.«- coiiil rotus's to fX.ruto coiitra.ts

of wlii.l .-:4s,>ntial t.rnis aiv U-ft to be iletermininl by ivf -icniu-

to. or aiv Mibj.rl to tU.- iippioval or (IcciHiou of, tbiiil imitios ,-;.

Hut whciv tbC t.Miiis of an u^'i.vin.-iit nn« coniplotc. a pravinion

thmiii foi 111" ail.il rat ion of dilTfioncvs is no objection to n;mm ilio

IKTforman.r ,/ . An.l llu- conrls will sp-'ciruallv (M.for.r an

a-r.-.n.cnl lo vM'vuW a .I.'.mI
- «itii usual tluus.s" or • wiHi usiial

,ovrnant>' ; ni.aniii- su-li as ar.' usual acronlin- In llu' piM'lii«

of (.•onv('\aiic rs J>;.

Tlir ,(.urt \sill not j-'raiit sprciti.- pcrforniamv iiiwlor ciiruni-

Mah.T. wl.i.l. ^^m\d rrmlcr it usrl,-s.: as tl.o .-vcHUtion of a b'asi-

aftrr tlir ixpiralion of tlir l.'rni: unless tii.' exe( ution is still n.r 's-

>ai\ ti. >"<iiie M.nie viiilit of 111!' plaiullIT (• .
Tho eoiirt will

not enfon.' the .•xeiMltion of a lease. In tlie t<-rnis of whieli llie

Irssrr «<.ul,l lia\e alrea.lv ineuriv.l a forfeiture of xvliieli llie lessor

Miiirlil avail liinisi'H' '(/ .

Sjierific

perforraatK"

with coiii-

pinsntioti.

I'll, reni.-.i.v for a lueaili of cnlrael b\ sp.vilie pi'rfornianeo

ureessarilv iiM|MM ts Muue eonipensat ion. nominal <.v sul.slantial. for

the defect in lime or niaui.or of Uie perforn.anee wl.ieli eonstilules

,|„ iMvarh. An I llie Court of ( •lianeery. tli( ujrli it "lid n(.t exer-

,i.e an eriuinai jurislietion to avvanl dainajfes. slrietl.v so called.

s,.| in exercise of the jurisliction to eive s,„..ili,- porformanco

awarded suppi. nii'iilarv .laina.-es or c.Miipeiisii ion for deliuiencics

i„ ,1,, ,„,f.„niance decnvd :,'\ L'n.b'r the .ludieatiire .\cts, the

Hi;.di Courl has jurisliction to f^ive specilic p.'rfornianci' with

, ..mpensat i»n ..r daniaires, as the cane inav re.piire, ae.crding to the

principles f..rn.,rly appli.nl in the courts of conininn law ami m

tlie ("ourt of Chaufcry ^fV

,. fUn. V. //../. « isli!;. 1 V. ^ r., .1. Kx. K.,. :i». 2 V. ^ r Ky^^i.

{ ^ ;.. Ill n. \y .:i;i. **•- < '^^'^ '' ""^•. 'f^ ';:'•';;•"
.J:

;.l„,;v,>. (!»(,.
''••""' V. /•"'•'< d".H' • " ' ' ' '

,11-- IHtl, l> C.Tll •' /v. . '/l-. " V. //"//'• 111*-"' . - ••'•

"•'v :'';.'/>::; -.sm , .« l..i. c <. ,0^^ mo u. m. m.. t..:
i^^'

:;-.: IS CI,. V>. IVi: II•on,,.,, v. II,.,. ;..»^,/ /V.«. /.,. ^;.-^ v. M-; -A ,lss, .

,.,.„„ ,1SS7 .
.-.; L. .1. I". 7B: VI V. I). " I'; •'•/ ,^' '^ ••'

' '',
is- -

'I
'I .luiliiatiiri Alt. IS,.I. ». -i.

.'

S..^:,.^. M.;.. /Isls, 1 Sw,.nM Z.,.., /" v. ./ Issc
. i:, 1 1,. 1> Jl ..

j'i:. ; (/<'/.,!, .;. \. '1',.^/.. .,:,''„ 'Is:t7
. 7
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( HAI-. II.

SiCT. II.

la tlio ixcrcisc of tlio jiimilielioii of finrilic pcrloiiiiaiioi', mi

long US tlu^ coiitriici ciiii 111' milistinitiiilh (.•iirric d (lut, the time is

^.'I'licrully coiisi<lorc(l hh not iKjiiiff (if tlio ossoiioi' of tlio coiitrurt. Compenw.
1 I , , • . / ,Mi ... t'<"> ""

iiiiil inci-f ilflay l^ ii.miatiMiiil (.<;;. llio pniipipjo ot the jurib- ilelnv.

dill ion is to adiniiu^lcr llic ri;,'lit.s oT tin- jiarlics a-* if cvcrvtliin;.'

Iiad liccn doni- wliidi ought to huvc hivMi doiii' at tho time and in

the nianni'i- u<,'r('cd. .Vs botwcon voiidor aiid |iiirLhaser, the hmd
>oi(i is treated as tlie iiropeity of (lie piuchaser. and the purchase-

money as the piojieity of (ho vomhir from the time for comple-
tion (h). The veador remaining in possession aftor tiie lime for

complotiou is Iiound to account to the jiurchaser for the rents and
prolits hut is not liiil)h> on occupation rent; ami the piireliuser

relaininp the pun Irase-money is hound to jiay interest to ihe

vendor: tlius h ith parties are eomponsuted for dehiy in perform-
un(-e(,t;. Thise cross riirhls are uyually the suhject -matter of

express provision; but 8(i lirnd> is the ride oslahlished that tlie

ven(h)r recei' inp; par( payment of tho purehase-nioney has been
nauh' to pay interest on a firojiorlionale part of rents iweived
by him(A-) The pureliaser is also entith'd to oumpensat ion for

tlet(>rioration of the proi)ert\ from want of reasonabh' care ilurini;

the ih'lny J): and for the loss of a contract to lot to a tenant for

immediate ]iosses8ion w). Time may bo nuuh' of the esscnco of Timi-

till' eontnicl by express stipulation or by notice iriven to that
''"»*'°""'-

eirect; and the! suliject of tlio contract may make it essential: as

will re ii iiousi' is pureliaseil for immoliate residenc' or for inmie-
diati us in a trade or business: and in sales of annnitios. rever-

sions, and subjects of wasting or lliiclnating value: in wliieli eases

speei'ic ]ierformanee is refuse! if delay has frustrated tho ol.jeel

of the contract (w\ There is no limit of time within which the Umitatkm ..f

party nuist sue, but "specilio performance is relief wiiich this
'•I'lc'd.v.

conrt will not give, unless in oissi's \\here tli>' parties seeking it

come as ]ironiptly. and as the natm-e of the cise \\ ill permit " o\

y Jihlii uturo Act, lS7:i, s, 'J'l (7).

/.) Klilill, I.. ('.. Si-tnn V. SI„il,(lMi
,

7 V.». J74; 2 Wli. & T. L. r. 47,-,;

Irswl, M. I{., l.ii^iTiihl V. i:iiriiriii'{\s;{\\,

4.) I-. .1. C. -^.V.); -iCl,. n. .-,1)0.

I,] Il.'rti.nl V. l''ili,n- 1 sKl', 1 Mildil.
i>;t2: /w,/v. r;.. (isisj, i swmir.f.j'i.';;

Iliiiiulf V. Sill,,, ;i!lii:t\ '> L. J. C. 240;
(liiiri) 1 f'li. nn'x

(<•< S,^ T.,l,l\. (,;, ISIS , 1 .siRanst.

il, I'liillips \. Si/n,i,,- 1S7-2
, 42 L.J.

('. 2.'.1: L. R. sell. 17:i: f:,/,ii,.i,t ' /n-l
V. S,„:/l, :is77 , 4f, L. .1. C. :i.-.f. ; li ci,.'

I>. li;'.!; Ih,,-I.rx, Raii.ir.'Wn ,m\. J
Q. H. (i79; (IS')l 2 Q. It. 4.V;.

Ill) I'minl lirisliil Vcim. Hii. •Si,,', v.
Ji,iii„i.Ji (1SS7 , .IB L. .T. C. sii); ;j.-, Ch!
D. VM).

hi i^v^,l„l,, pp. GIfi, (;i7.

(«) Cnitiwurtti. L. O., t.,i,h v. Hi/.
Iiniiis IS-ii), 24 [,. J. V. .');!.•); 4 D<> O,
M. & <i. r,i)| : .\r,lh V. ir,ii/um,l Ib77),
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SI'KCIFIC PEBKOKMANCK.

If a loi.tiuct can l)o stibslantiully ptnforino.l, si.witk- porfonu-

ance may l)c Kivfii with conipeimtion willi .hilocls of .|uaiitity, or

quality .or t it 1.'. or anv otliir niatti-r whifh ailmitH of it {p) .
And

tho principU- iippli.^ on liolli siikn of the contract ;
against a vendor

who is coinpcUfd t.) prrlorn. the eontract as far as lie m abk; and

Ogainst a j-mvliaser «ho is hound t-. accept a suhstuntial pei-

fornianee. Hut it is suhjecl to dilfer.-nt considerations lU the

two eases: for th.> pu.ehaser is entitloJ, if he ph'ases, to tako

perfonnanee with a <hdeol, which tlio Neudor wouhl not ho able

to enfone u^'aiust hin.. A purchaser will be e,.n>i.elled to take

,.ompen><ation for a sn.all part of the property sold which tho

V, ndor is unable to eoiivev; provided tiiat it is not inaterial in

rrlation to the whole property q, . And ho will \>o compelled to

take compensation for a defect in tho .le.enbed .piantity or

aerea-e: provided the d.'lined j.roperty cm lie e.nveyed; thougii

a lar^'e defect of .piantitv may l>eeomo sulliciently material to

eutitl" the purchaser to refuse the whole (r). Where land was

sold with an express condition for compensation the piiiehaser was

compelh.l to take the deliued land with c .in|.ensation for a deii-

ciencv of aena-e of a laig.' amount >;. Hut a .ondilion -d' sale

excludin- compensation was construed as applying to slight errors

of description onlv, an.l not as .xclmliiif,' the purchaser from com-

pensation for errors so great as to he atlrihulablo to careless-

ness 't\ Where delined land is sold as " .ontaiuiug by estimation

forty-one acre, he the same more or less,' or otli.>r similar expres-

sion's are us,h1 neoativiiig exact measu.v.neiit. the purchaser will bo

compellcl to take it with.iut compensation ^m). In tho case of

111, n deliciencv of .piantity the compensation is presumptively to

be measured hv the (.loportion of the prici^ due t.) th.' defective

.piantitv 'x . Compensation is also allowed in specilic perforni-

(1 ell.

ISOli

'/)

Ve-.
2*0.

'•)

:i'J I ;

L .}

\. n,

2 <
'1

I). I'.ui; r..i,n'.,ll\. //.««„- lUOO
,

.J. C •">«! ; I l'."»i - C'li. -'.IS.

firunt. 51. H.. Hfor v. Ilariinii,

, 10 Ve«. -"ill" ; //"/«''/ V. (Ii'liil

\ V.\ V.«. ".

\I-U,„.u V. F'lniHh.ir 1S0:>), 11

1(17; H' J.ml'l ilSHO), U t'li. D.

//)// V. Il'ir/./'!! (ISU , 17 Ve«.

lUViiiinl V. hehfiilui,,! IHUl), 60

C l(l(i; 1H91, 1 Cli. iVl: Jiicol,.'

y.'ll V.mt , BU L. J. C. 8T'.t; (I'JOO)

. S.'iS.

He hiii,-tl I'd W,l,n.> ISStlj, .W

L J. t'. 7ti:i: 4i Ch. D. l.'>0. So

L.sbf V. Tm,./,„„i AS'il), -JO L. J. t'

,V;l ; 9 Han-, .ll-i.

((i n'hillnimrr V. ll'llilliiinrf ''186S'

:is L. .1. <;. 17: I-. 1{. « Kq. «»::. Sr

/,-, T'rr,/,""! in,>t- ISStil. .-I,-) L. .1.1

Mo: i'Ch. I). 14.

i'(( ll'iiirli V. Il'iiifneater JSTJ),

V.'ic n. :i7.'> ; -M't'e ' /"'<" C^^a ,

•".

L. .1. U. B. BO'.'; II y. B. I), ^'li.

(.. //,// V. lliirkliii ISU,, 17 Vei

:',!'!. Sn- J.H'if V. l'onipf-f'}i (lH.5r. _

].. J. I'. •'>(n '.' Hare. 273.
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aiipp for tlcfrrts of (|imlity iinil Loiiilitioii, as comjiiiiid witU tho

d(wii|>ti()ii in jmiticulars of (iulc; in n-jfaid to iv|mir of biiiiiliiigs

or cultivalioii ami nfati' of lund //); or in regard to the rents and
prolils (ii'ri\cil ,•;. A dcft'ct in tho |>roiK'rty sjld wliioli ia mate-

rial to tlio rnjo.vnit'nt of I lie whole does not iio in cuniiicnsatiun,

and is an answer to a claim for sppcitic j)erformanti": as whoro

a whari' \\a^ sold to^fctlu r with a Jetty, which was essential to tho

wharf, and the ji'tty could not ho ojiivoyod (a); whore tho defect

was 11 strip of land separatin]": the rest of tho hind sold from a

IMihlic road(//,: or a wall which was s >ld as inclosing the? pro-

pi'rty ((• . And wlieri' the defective part was usi'd as a bricklield

and was issiiit'al to the nst of tho pi(ij)ertv sold in order to protect

it from the niiisnine of hriok-hiirnini,' (he purchaser was not com-
pelled 1(, speeilie performanio with comijonsation (</;. Dut whoro
till' purchaser could <ret tln' defective ])art hy tho exercis,' of statu-

tory powers, indej»endentl\ of tho contract, it was hold that he was
pi(( hided from ohji ct ini; to lake tho rest upon the ground merely

ol the e-^s;iilial ilelivt. and he wa^ com|)olled t'l s|(eeilie perform-

aiier with coiupriisat ion (f).

A purchaser will not he compelled to lake land of dillerent

tenuri' than that contracted for; as copyhohl instead of fra'hold

or freehold instead (d' copyhtdd ;/). Hut a )iurchaser of laud as

freehold was (ompelled to take commuted eojnhold which was
scarcely diilVrent from freehold, there heing a (clause for com-
pensation for any misstatement of the tonun-. and the mistake
not heino; wilful //). A purchaser who liuys laud described

merely as "partly freehold and partly copyhold,' is comiielled to

lake the land .as it is, w illioul.deliuition of Iwundaries or quantities

of eMeh(/<); and if the description <ri\es the proportion of each
a variaticm in the )ir()portiou may he the subject of com-
pensation C/\ A purehasiT ol' freehohl cannot be compelled to

CUAF. II.

SrcT. 11.

Material
defect.

Defect in

teuiirc.

(.'/ Ilil'i- V. Il'ininir, ISi:,,.. Ill Ve^'. C. Illl.i : -JS CIl. D. SO'J.
>ii,-,

;
th.nit \.M),i,l IHl-Vl, f}. C".)p. _[,!) KioilrhMI v. (imelur (1815), 1

1 ::i ;
.*>•.. ft V

M. IJs.

(:] I'riiiii V. CtiHii lN:iiH, :i Sim. 417:
l';ui/i V. /://,.,/ ,is7.v, li. H. in cii.

.'; /'(',.< V. I.nn,l..,t 1S(1\ 7 Beuv.
.'iKi. Spi' .IiiccU v. Itinll ,1!(UII>, (111

I,. .1. (;. h7'.l; I'.tllO) _' (.'h. S.'iS.

h) r.rkiuK V. l.,l, (IS.rJ , H; Bi'HV.

.1 Itretitr v. liiuiiii Iss/) , .)4 L. .T.

//.(/,»..» (IS-.".l". 1 Ku-s. i: Madil. \h;\; atld. '1S17), .'i Mer. VH.
V) U'rlU V. rhilmHiurii Inc. Bii. ;1K80.,

jyl,. J. (.'. SJ7: l.lCh. 1). lOS.
"

(/') St'f ««((, p. fi(l9.

iij] Piii- V. Mnalttlily 18.-.2). 2 DeG.
M. & O. .J.ifl.

,/i) Mi,i,in V. Tiiitor XHbi'. 21 L. J.
«'. :,>:,; w Miic. iu. 7l:i.

I, Riiiiiilly, .M. R., lliiitmn v. Cmi
>187l'), 41 L. .7. C. ;tOC: L. R. 13 E<i.
IJO.
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SPEi'U'IC I'KRl'OKMANCi:.

taki' a li«M"liolil, liowiM'i- \ouii; or uiipslatcof wliiili u sulwluutiiil

[mil in Iciixi'lioliI (A;. A puiclitiHii' oi u leusi'liiild term niav l>c<

coiiUK'llcd 1(1 take tlu' tomi with omiiii'iisHtioii Un- a Mli>,'lit tli'li-

vicmy in tlu- ilurutioii of the Icrni im ilpsciilx'tl 1): l)ul not an

uniicrlciis''. tliou^li for a term It^-i l),v onl.v a dav or twd, iK-cauw

llw till.' is nmtiiiiillv tlillerout I'rom tlmt of llio oii>;inal Icriii ^w).

The ( ourt will not compel tlu- |tur(liaHri' to take an csluti' m>lil atj

tilln' I'ni', which is Hubjccl to tithe: hut whoii- a sniiill poii ion of n

large eslali' is Biibjoel to titiie, the iniiTliascr may he compelleil li

take the estate with eoinponsatiou M, . The oouit will also eoinpel

a purihiisef lo take compensation for ipiit rents, rout eharges. ami

other lixed eiiar«.'es of small amount \o). Mortgages are not ot.jee-

tioiLi to the lith- iiut matter of convevanw, men where th<>

exieeit tile value of the purehax-mouev f)
. KastMni-nts exer

oisahlc over the hinil sold iu gi'ueral so fur alT<-ct the enjovmein

of the hinil as not to lie in eom|pensalion; as in the case of lam

soM as l.uihling land whieli is found t;) hav.' a puhlie right o

wav o\ir it f/ . A purehasir was not e )mpelled lo take lam

suhjecl to liie siTvitude of supph ing water for iht; use of adjoin

ing land 'r ; or land subject lo restrictive cneiuuits as lo ih

use a nil oi-eupation («\

Conipeiisation is not allow (>d for u (h'fect in the property n

described of which the purchaser had full knowledge at tlu- tiin

of contracting: aw where the estate was described as being in a riu

fence, and the purchaser luiil swii the estate and knew it not to li

so / . Ibil the doctrine of conslructive notice does not a])id

b, lueci; vendor and purchaser to (d)viale the elVcet of descriptioi

(.1 tin property, and represonlal ions made b\ ihi' vendor 0')- •

'•; !-..,,l,., V. funi \7'M , I ni-». <.

v. J'.l); /In'ie V. I',„ii ilSllll. SI Vi»

36S: 1 Sim \- S. •.till, n. S,vCalniilt

V. llnihmL IT'.M) , 1 V<'». juii -'il-

(/ KllU.tl. L. «'., Mmllul. V. IIhII,,

'ISdl , 1" Vi'>. Saii: /»< iiiHiliiii, IIhImii

V. (,nii,l ISl.tJI, l:i V'lS. 77. iirv /l-r-

UMili V. //./.«// ISI.') . 4 ramp. H»
•,tr MiuM'H V. ISo'lli (IMS . 2 |)c G.

& Sill. 7ls; III li'til'i' "'I M'l-i'is

ISSS). :i',l I'll. 1». nil. Si'v It'iiimij V.

fi,:.ii,u„i isss , .-17 L. .1. f. ion;.

i,,^ /;.i'/,< V. IMrlni l.„r<l (iSlSl. >

Swniiwt. Hi. Sii- .V//iiM V. 'I'ulcli'i

(IS'Js', i Ru,..«. liO'i,

• „ /.»./»./.%•. Sl,/,l, ,<( (ISjJl, 1 Silil.

JC 8. IJ.'. Si. ''Ir. p. till.

( // 'l'„ir,in,„'l V. I'hilllilirriiUWll iX^'l'i,,

1 y. « .1. 44y ; .lll.-lir". V. CuJ- IS.il)
,

;i H. I.. ('. 'ill': i^'ii'i/nil >lhil.f)

tlhiHK ils.'iii , ;> Sill. \ (J 'Jl:i.

'«) /<'//...>' V. /.'/.'/> IS.s , r L.

I'. I*. 1!h'j ; 4 Bill r. N. t'. H'':i.

', Sh.irkl, In,, \. SHlrhffr (1HI7:.

IV li. iV Sill. tin;).

(») r,iti, V. 7A'/./i//«'" ISS'J , 9 «i. IS.

ttlti; He llt'iti'i,,' tin'i Ihtchimnt ,ISH

.-.i I, .I.e. ii-i: 'iicii.n.yj: k, i';

,/„,/ i;i,,,i :isss. .'is L. ,1. ('. 1 1:! ;

I'll. I>. tiCl ; II' l:li^'it,illi n,„l '!',

(ISS'.i . .is L. .1. C. titi.i . 4 J t;ii. I). 'J

H»d,t V. hl«'l/,» {VMM. (i',1 I,, .r.

U'.'ii: I'JiMi 1 I li. sir>.

{/) Ih/rr V. Il<ii,jrari ISO.") , 10 V
.'lOA.

,,i\ r.ibiilhr,. V. II, Ml', (ls7l). i:t I-

C. (i^i.i: L. It. i>Cli. 447.
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jiiiiolittNfr \\iiH held inliilnl lonliiilomuiit IWii iiiiM'('|iriwiituti(iii of <-'"*i' 11.

i|MiiMlit\
, tlioiitfli III' \Mi« till' Iciiaiit ill |M).H.^r8.si(>ii iit llit- liiiM' of tlio

_-*!?'^' .'.

jdiicliiisc: Ixrausr liiMMiiilil nol iiid'sMiiiilv know tliiiiicitsurfiiiont,

mill iiii};lit iciv ii|H>ii fill' nprcx'iiliition (t*;. Tlio |iurclmsiT of

|)i('iiiisis in till' oit;ii|i,'il ion ol' a ii'imiil is not liouiiil to iii(|iiiio tin;

liiniM of till' tcnuiav m ii;,'uinst tin- voiuior, iiiiil to take liis pur-
''•"""' »iil(j(<l lo ii .1-

. Ami ii |)iinliasi'i- of li'aHi'lmlil is not
iillci'tcil with not ill' of llic liTiiisof llir Icasi- so as lo Ik- coiniji'lli'd

lo lak<' llii" pri'MiiM's si'hjccl lo n'slfitj'ivo covcuanls roiilttincJ in

it (// . A piinlmscr who Una contraclcil absoliitciv For a jfood titli-

•aniiol I.C «;oiii|)clli'il to a<(('|il a tillo siilijcct lo tli'lVcis or iiifiiin-

biuncri.. iiHirh liceaiisi^ Im kiu'w of tiiciii al the tinio of
contract inir '

z .

A |)iircliiu>ircaii4oiii|«l tlir xcmlor lo spccilic |ii'rl'oriiiaiHv ot'tlic Compcn.a-

contract lo the cxl.'iil ot liis aliilil.v. w ilii an alialnnciil of |,ri(v. ^0^'°"'
or coniiKjisation for any dcliciciK y in the |H(rroriiianci-; "spi-ak-
ini,' ffcncrally (>vcr,\ jmrciiaM-r lias a rij^lil lo lake what In- can
jjil, will', conipciisalion Cor what ln'ciiinot •,'i't"' a .

( 'onipcnsa-
tioii for a (li'lici.'iicy of acri'iisjc is |)r('siini|itivcly nii'asiih';! hy a
rateable abatenieni of the ]uiiv h ; but the purchaser may bind
liiiiiseir by Ihe eondilioiis (d' saleto lake llie nieasnrenieni as staled
and exclude coiiipensalioii r,; if the amount of conii.eiisation is

so larjje as lo inllici a hardshiji upon the \endor, tlii' coiirl will <fivo
the purchaser Ihe opiioii eiiher l> rosciii I the contract, or to take
the land wilhout eompensa'ion >/ . On Ihe other hand, whore
there is a material excess in Ih' a('i'ea>,'c abo\e ihe contract
<|uantily.tlie purchaser may be rcl'us<'l spccilic p.-rforiimnce unless
he allows compensation to the vendor for the excess c;. A pur-
llla^scr is allowed in some cases c unpnnsation for ineoricct stati-
nipuls made by the vendor as to the stale ,d" repair ami

^^^.
.»,, V. ir,h„.. is4:i), 6 Bt..,-.

V; V'!; '-'.H'!"-'- -1"; «:> -'/"AV,,.-,' v.
(; KlH

(r) r,ihil/,,:i V. II, lit!/ (1S74). i;i L. j
C. in.->; L. U. sell. 117.

!l) A". ItiliiM ,n„l I'.ir.ii ;|8SS, jS
L. .F. ('. li:t: 41XI1. 1). iioi.

(:) '«/« V. yV/OT«;»w(ilSS-.') 'MJ ]{ D
filH.

^(1 Tiinipr, L. .1., //„.//„» v. .A/km
(Iftiil), 31 L. J.C. S9; .-1 Du(i. F. & J.
31<>.

'*) Ihll V. Ilmllrv (181 r, 17 V.'s.
394; Inlir v. Imn/js,,,, (1H:.I , 2(1 L. J.

•.•»!,, «f.., .ji-t- .lit- ni iizie

/l,.l.,il, 1S78. 17 I.. .T. I'. 2:;i
cii. n. (i7.>.

'•) r.,nliHtil„i V. rl„,.^.hnMiih JSCc'K
:>\ I.. .T. (' fil7; 4 D«(!. F. \- .T. 379;
/.' T.-ni mill iriiit, :1S^^(1 ,

.-,.•,
I,. J f;

3r. ; ;iJCh. D. 11.
ill) Ihtihiim [l-jiil) V. l.r,i,i,,l ISli.ii,

31 I...I. V. ,iH9: 34 Bt'uv. (ill.

' h-i-tli- jr. TiMI/Ml, '1«.")1), >» L.J.
<". :>''l: 9 Hare. i!73. Si- /?, Ormge
mill n-nijht (188.V, hi I,. .1. C. .WO

1
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Past V. iuiproVfiiK'iiU ou tlu- i»it>|ii'ilv; uml llm iiK>a»uio of coiiipcimution

» the dill.Truc- ot viiluo of tlio |.r()p.'it,v if hiioIi r.'i.r.'wiitHtioiu!

were mailo ffooil (/}. In tlio cii«o of u clmrp' of iiioiipy upon lund

Boltl the puiiliuHcr in entitled to liiive tlu- clmiKi- i>uid dlV out of the

pariluuM-nionfv {fi); hut li«> in not ouliflo,! lo call ujion tho vcndoi

to puy th.- «'X(c«s of Ihi" <!lmr>,'t> «>voi- tho punlittsi-nionuy (A)

unhfH pt'ihiipH wliiTc tlio contriiot hiw h'cn cutiMc I into upon tht

fooling tl>it< 'I"' ilmrpo doi'i not i-xoD-d ii nuiiicd iiiiiount (/.)•

Defpctof I poll III.' wiiiif piiniipl*' whdv ii Vfiidor, having' only a par-

intcrert.
ti,.,,l„i. ,,„i„t.. oi' p.utiiil intfifst, ooutiucts to 8 '11 the ' ty, th.

punlmsiT Mia.\ (•oiuptl him to convry all iiis iwtato ami iiii> ivst uiul

to aUou .•oiiip.usiitiou for as much as In- cannot coiivfy (A)

Wii.n- i-aitics purport to deal witii th.- .iilir.ty, anl liio vondoi

or l.'.-soi- iiiif. ni.i Imm-u jjuilty of iiiiHn'prosiiitMtion ar iiiisionduct

it has JMiii .vii'l lliul f|M'(ilic iirrfonuauco will not hi- dom'Ot

au'ainsi him: hiil tln' fxccptifm shouhl ho rp-»tricli-d to those rnsoi

whiMv 111' ai'iilcmi'iit ill th'' piinliasi.-iiioii,'\ or rent is h) ifrca

as to iiilli.t ii har.lship upon tho voiidor or los»or(/)- -^ voiuloi

has 1..M1, oonipoUoil to o'>uvoy an iindividod nioioty with ai

ulml.-moiii ol' liair lln' prioo IH): to frniul a h-as.- of an undivido.

nioioly with an ahatriii.'iil of half tho ront(Hj: ""l •" ^'""^'^'.^

on ostato with tl xooptioii of tho miiiorals, whioh had hooi

ivsorvod to n third i.iiily, with compoiisation f(H- tho oxooptioii «-

"
J f a i)oi>oa possissod of a term tontracts to si'll tho foe, ho caniu'

conipol tho ])urchnsor to take, but tho purohas -r can C()mpol him t^

convoy, tho torm: and tho court will arrnniro tho ocpiitios hctwooi

tho parlios" {p). So the purchaser of a fos simple may o:)iiii)t

tho vendor to convoy a life ostat*'. witli compoiisation for th

remiiind.r 'q'. or to convoy u romainder with oomponsat ion for

/, /,.„*/. V. /'.'.".'. ;iMH . IS L. .1.

Vju: II Uriiv :).-..->: /f- r/,./;n,/ ISSS ,

:,s L. .1. (•. Ji'.;; ; »" ch. J). 4>. Sw .- /<

,

^'f^ 'hr J.^/.-.." ""/ ".'/.?'•'" (1SS(I,\ 19

L J r. .V.'t; llCli. D. S.'il

(/,} ;)V./y».*rfv. .(./.<»-« 'ISlT.CBcav.

Ii) Ait.-f!tn V. lor is/in;, :( II. Ii. < .

•'lit l[nr,i^k' V. Riiil.i, ;is7s , 17 I,. .1.

(J. sail: y •-•ii. 1). isi>.

A-; EMon. I,. C. Mmll','. v. /iiill.r

llS(ll). Ill V.c. :Ui;; ll'i^lni.x. Itiif"!!

(ISII ;! V. V 1!. l^'T-. Kmlilw hisrrllix

(litKi;, W T . •! C. :>9G; il'Uci 1 I'll.

SI.'..
'

, ,

(/, iVif V. (I,:!l!lh ;i851 . 'Jl L. .1.

I'll. ;s; 1 P<- (i. M. i- <1. SO: /.'""'•

V. /!,i,;„-,r:t'l 1S)I'. . I!l I,. .T. Q. 1

411 ; 'IS'.i.')) 1 i). H. list TliiM'iiw'W.

nut cil'd in //«'., V I:<inr (ISfl'.i ,
<

T.. .1. C. 111'.: (lii'O) I Cli- »4l-

I'w, Ilm/.-iV Smint ISTI), L. It. 1

K.i. t;s:i ; Ihvlr,, V. /'i/»'- /1S74), 4;! L. .

('. TOl; llnirorks V. /!''l''ll (IS"S', •

I.. J. r. Slid; )i f.'h. 1) isii

(«1 lliini.ir V. Sni.iilll'll {l»H\), HI \:

V. -iilfi; 19 I'll. n. I7'>.

(.,', Skiih'iii v. fniiiln/ (ISKIi, IC. V>

:inn.

( ,,\ KMi.ii. L «'., Um.l V. t;>i,ll>

MSIS,. 1 Sw.iii«t .'.1.

-•,,) ll„,-i'iMv. n'o..'/(18l>:i), :!S L..T.

R8;i; L. R. HK.I. 4J1.
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lif(> (•HtuU'(r). Tho |)iircliit«or of runowubii- IuunoIiuIiI win held

I'lititlcd to Hpocifir pcirornmmr w itii coiiiiiciiftitioii for th"- ri>?ht of

nncwal wliicli was (Iclicicut (m . Tlio itmcliiiwr of iiii cstiilc wild

iiH tithe fiif wiiK hrlil oiilitli'd tolmvc the tntiili' w itii coiiiiMiisiitioii

for I if lies clmrjjfi'd ii|i()ii it; Imt nit. to fiiii|>i-l flic vendor to pnr-
elinse the titll^s(^. The court will not onfone n purl ill! execution

of n oah', where il would he pn'judii iiil to oilier persoiw inten-Dted

in the projierlv, hut not purtios to the eonlnicl //): nor ii^'iiinut ii

vendoi' who is ii tiiitI'M' in prejndieo of llio trust, though iie niiiv

hiniceU' hiive m lienelieini Mliiue in the property j;^.

('ir*r. tl.

Mktt. II.

A delect of title or other dol'eul of [lerforniiinee mnin import a «i)e.ifl« ptr

coni iu;,'enc>- of Iuim or disturhanee which is not suital.h; for
(^'[t",'*"""

pccnniiiry c()in|>ensalion; "and the projicr eonipensalion i>^ an in- inUtmnity

deinnity \>y which the lo-s, if it hajipcns, will he inadogoMl; and
if il doi's not happen th.Te is u) occision ji>r c<inip iisation "

(//j.

The eourl f.MMKil eiinipel a purcha-er to lake an inleninilx or iho
vendor to jfive it, unle>s it forms jxirt of the contract; hut iho pur-
chaser may claim it as a conlition of accpliny a defeetivo per-
formance; an 1 tile vendor may suhmit I > s] ilir pi'rfomianee so

far as he is ahle. -vil!! inlemnity for the (le!icienc,\ ':]. fn the
case of a conf raci of sale of hasehold. w il h a nrivcnant for renewal
which cou'ul not Im'

( nforced lo llie exient stated in the particulars
of sale, the purclias 'r was decre • 1 to havi' spi'rilic performance,
with a security to he slllel hy the master to inleiiinify hini

against the risk of not ol.laininf? the renewal eontrac'el foru^.
la the case of a rent cliarire 1 ujion land, part of whi.li was after-

wards sold as fre(> IVom iiniimliraric •, indemnil\ was uiveii hv
an eipiivaleni eharire iijum otliiT land cmlinp-enl upon the rent
heini; levied oat of the Ian 1 s>M 7/. rpon ;, purcliase in fee

siinpli' free of incundirance, indemnity airainsl lh(> claim of dower

{.) .Y,)f/„„ii.-v. //,.'-/. /^' 'ISHi, 1 C.ill.

-'113
; /;„ /,r V. r.,, (is7ti , 411 L. J. C.

112: 4 •'.. D. 464.
:'«, .If'lliuiin V. r„(,Xv isds.. 1(1 VcK. 1 :

r'-ih<tT\. \,;,h,i is.-).l), •.>.; L.T.C.STl
11 Hi.r-. lu.

I'O Tb/./ V. ^'-z :iSIo) 17 Vi'». 2::!.

>1 Laiii-ilaii', M. I!.. 7'>,omii-v. Ihrmi/
l\M-... ti I,, .r. C. .'1,7; 1 Ki-.Il, 747.
Sec lh;il,'im V. Ol.trr (ISIll, ;t Reav.
Vl\ : iri'lyuai/ V. limit 'IH4H , I Mio. \-

O. l()!i.

(. .V.e/A.,-»-. (,.,,.,l.,ll As-,-, , 17
• '. •'):!. Sic Sruli v. .Ili;riz 'IS!I.

I, .r. (" S21 ; (ISM iCli. (10:1.

•'/' KIdi.ii. I,. ('., M,lh,j;ii V.

ISOi':, 1(1 Vis. Ti.

'.-) KlJoll, T, ('., It.,l,„nn,.,. V, A
,lsi:i), I V. & 11. .>;;,-,. Sc «„
llrni.il ilsli'i. 1!! V,.«. >!»,

(ii) MilHii,,,! V. /'.„./!,: IN s
, MV

('-; Ihihiii \. ii,;i,,i {\nw, , i:(Vi..

ll:,nihl;,C V. SI,,,-/,',/ ISdfi , n Vl'H

I., .r.

C^te

.tiniliy

n,l V.

".•(•. I.

». 7:t

:

1. NI.
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r*w V. by (iie voiwloiii wif.< «*• giviii by Uio omt .»nl<'iiiig a »ulliuifu(

(lortion «'t tht- piirfbuc mou>> i« In- not ustilo lo ii^'d tln^ con

tingiinoy (c). \Vh<r<' Icimliolil was «ol<l, which wu« found to Ix

siibji'ct to forfi'iliin' umJir ibo vovfiiaiitH in n »ii|>('( im leu»i-, lli«

t ouit rfftiHi-d ii|HH!ilii |».>iloiniancf, u\h>u lh« jr«)iind that thi- deU'c

WHS not thi' |)i<ii»i r Hiil>j«ft of eonipi-nniiiioii di' inJomnity, Ufttim

I ho puri'hiuirr wius liul'li' to be mitirvly i|.'|.ri\ I of tho pro

portv 'rfi. I'mlcr an iigni-nunt to ^finnt ii It'u-c \MtU umiul tovi;

aunts, th( I hhoi- linvin« no till.- to tin- iniii.nilH. tho li'»»oo wn-

hflil cutilloil lo \\»\t' a It'll* cxiviili'il .\ith -.m al.*olut« o;)Voiuin

for (|uiot cnioyinint. in ori(>r to InliiiinifN Inn/ _'aiii»t risk o

lofs from tho mini!* h>Hi\n worked during tlio lii i ').

i1

i

: I

,, 11,U.I V. Hi//..(».« (l*-'i7 ,
-I •I'll-.

N f< "Ml.

./ fihir, V. Ilimkn- (I8IH1. i Mudil.

Ii. .1. f HI 7B««v. .'.21.

(,) (/«..,«. V. '•'.<• llWft), 34 L. .1 I

rill; J II \ M. i.il.

f
^-
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CUAl-IKK I.

PKINCIPLKS OF A.SSIUNMKXT.

A"i>fmniiit lit ..iinmoii kw-iii M|uitv iind.r th.. .lu.li.uturc
Ait --<Jiitri.t<imi|«l.lr,.f i;«,i>:i,imiit ft.rii,fri inhtiurU. . . , Ht'J

K> iiM'.li<'>i
,

; us-iu-mv— i.|i.. iHi' i)ftf.,riiiiiiiiii
Hi).l

yiiluiitarj- n.«iKiiii,,i,t» mi.l tnii.tH-./.,«,,/,„ «,„, /,. ,„„.,i
..."'.,'

s/,;,

Fonri i.f i-.|i,ii„l,|,. u-iifmu. lit i.„ti, c tii ,|.l,t..r— i It., i „f i,„ti, „
.)U ptiLMly (..nil ,.( ii„ti,i. ui.li..' t.i iiif.iit. .„.,li l.ti.r ..r
(..•lrn»l.-i-

'

A«iKiit.i.i,t i.,„s,., i„i,.r,.t .,f tl... a».iKi.-r-r.|uiii,s ii,«ri(t.".

Jil.1.. ..|..iii,, |,um-.l l.y .-..mliti,,.,, „i t|„. >kl,t. t^mitu'.
Inn nil li\ ..iii.lii.t I.f il.l.i.ir

^,;;,

A».i^i.m..ht ..f <l..l,i l,y „..w ,i..'r... t„, „t „f th.. parti..^ -H„iiii,i
Hunt ..f liability f-.r li.l.t " »,..

An a»8ij,'iimcnt of the ligluw m,,! lial.iliii. s avmu<f out of toiitr.io;.-.

umy occur: l.y uel or ttj^riMiiicia of tho |.iiitio,i; \,y tho uaiigu-
iiu'iil of ,st,,l..> ,.i„| inl..n-l. ill :.,ii I to «|,i, I, ,„u.„;,„t, niniiii.u
with th.. hiUil an. uunrX(>J; hv doiUli. upon tho o.otim.iin. of
wbiil. th.. ,->lal,., ri-hl8 mil liahiliti,,.^ of tho .l..u..a8iMl uro (rans-
ferml to his ivi.ivsonluliv.'.s; hv haiikn.ptiv oj„ .atins as an
a88ignrn..nt in law for th,- h.-iiolit of cfo.lit..iH. Fonn.>rlv iiiar-
na^i' opiratrd a.s an as-*i,-,Miin.-iit of tho wifo's eho.srH in'nclhn,
|)roM,l,..l Ihr hii~i«ni,| ivdiiM.,! ih..|ii into possrs^jon in hi, wif.^'^
hfetiiiK., (a- h..(.anv hor personal n-presontativo, but tin. law has
sinoc hi..Mi alti.rol as h..i-..after ineiitioniU > .

IJy tho ruh. of .onuuon law chos.'s in arUon, ..n.h.r which class A,.i«.„i™t
are mclmhd riglits arising' fi-oni a contract, ami ri.,'hts of action " <"mn,.m
for breach of contract, are not assiffiiable hy act of tho parties (6);

'^'*''

(« S.-..;*./,,.. Ol.i. Mnirr y. M,l!.,- A-.'n 4T IJ ••
1 , •

./.' »Ju r.,.t .iHa. J.12I.; null,.r,.T.. 1 Sm. L. C. 747.
' '
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PabtVI.

in (Hiuitj.

Etffit in law

ABKi^mcut
under the

Judicature
Art.

and it is not oompetout for parties, though contracting in express

terms with "assigns,'^ to dispense with the rule and render the

right of action assignable at law(^cj. Exit"j)tions occur to this

rule with bills of exchange, which were negotiable by the law

merchant or general custom of merchants; and some other excep-

tions occur by custom and some by statute. These exceptions are

referred to in this and the following chapter.

The Court of Cliancury treated the assignment of a legal chose

in action as iniportiug an agrecuiont that the assignee should

use the name of the assignor in proceedings at hiw to realise the

chosi; in action; whicl' agreement, if supported by a valiml)lo

consideration, the court would soecilically enforce, and compel

the assignor to allow his name to be used in proceedings at law

on an indemnity against costs (d) .-And the courts of law gave

iftect indirectly to an assignment in the exercise of their suiniiiarv

jurisdiction over suitors, by Butting aside or controlling any lc!.'al

proceedings founded upon an intervention of the assignor in

breach of his agreement to assign; as a plea of release given l>y

him to the debtor, or of payment by the debtor to the assignor,

in fraud of the assignee (e). The courts of law also gave a right

of action to the assignee for any such intervention of tlii> assi-iior

which operated in breach of his agreement (/) .
Now under the

.J udicature Acts express provision is made for the assignment of

a legal debt or chose in action; and the rules and practice of the

courts of common law in protection of assignments are supcMso.led

in all courts by the rules of equity (g).

By the Judicature Act, 1873, s. 2-3 (6), "any absolute a^si;:ll-

ment bj writing under the hand of the as. ignor 'not piirpoiling

to be by way of charge only) of any debt or other legal chose m

action, of which express notice in writing shall have been givi n to

the debtor, trustee, or other person from whom the assignor wmild

have been entitled to receive or claim such debt or chose in action,

shall be and be deemed to have been elTectual in law (sub j. et to

all equities which would have been entitled to priority ovi'i- liio

right of th(> assignee if this Act had not passed) to pas, and

f'l li;tl,erill V hiiiiiSliiii 1847 . IT

I.. .1. K\. h:!H : 1 V.\. i::n.

if IlKrhilM III I,'. V. Hi'hrrlxi.n ilS'Sj.

i\: L. -T. (^ R is»; iis<tsi 1 <J. B
7r,."i ; It'- iii''>iii is'tsi, (jS L .J. C. Jill

:

, is»9' 1 C'h. 4(iH.

>•) Uijh V. I.nih 17'Jni. 1 Box- & ••

H7. Sec aillr, p. 1)71).

{f\ (liiiird V. J.iiii>, 18f>7\ :ii'

('. r. 17:; : L. U. i C 1'.
1

'

P.itnck (l«9(l), 60 L J. r. HI :

1 Ch. S2.

./ Se« Judicutnrc Act. !«::),

:rt\ (11).

I, .1

I Mil
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transfer the legal right to such debt or chose in action from the Ch.. ida e of such notice and all legal and other remedies for theTame
~

and the power u. give a good discharge for the same, wi h ut^concurrence of the assignor"; but with the proviso th tTf thedebtor has notice that such assignment is disputed bv .he aslnoror any one claiming undor him or of any oth' r opposng claZ hmay require the parties to interplead or he may pav fhe monorinto court. The provisions of this soetion aro retrJe tive anJapply to an assignment of a chose in action made before he Vetcume into operation (A).
''^

A voluntary assignment was oliectual in cmity to transfer th. r . .nghts of the assignor to the assignee (0; and a v.iuabl „ ."^^^^
-"1^-

t n IS not essential to the validity of an assignment un.I r the

01 tn tund ik). ho assignment of an indolinito and unascer-amed part o a debt, is insulHciont, and there are oolct n„decisions whether the statute permits ,he assignm..,a oUn tl ^f•ss than the entirety of the debt (/). A debt^payable t a"f ur!

Me Hithin the Act: as an assignment of monev bee.„„i„g duetor work in progress of eomphtion (,«): „n assignmont ol" the- .gnors present or future balance at his bankers ^ Vna.s gnment by deed of the benellt of a contract for the purebase

I
aabl, undor the Lands Clauses Consolidation A<,t, I84o anya so be validly assign,.! (/.,. The assignn.ent of a c ebt b^

"

..mortgage to secure a smaller debt, with a proviso for .•o ,. .'^^

h ^^aJ of charge only" within tbn Act (7). And the

A J'iM- V. Ii;i'itr (1893), 62 L J C
'•';.: 'INTO; ini.4:!'.l.

^••'^•

;0 CTwow V. /;//;,„„ 'IS02). (j Vcs

,-i ,..'"."''', "^ V'":»">!> (1851). 21
'; > I

. o,,
; 1 Dp G. M. 4: G 17fi/• '.*:«« (1898), r,8 L. J c"'.2o:

',
"'"''['•'J-

-fl'W/wrf OM M. (1881),

'^ R- l'.2: i:y. H. D. 412
'' •^/ip/„r ,„„l Tackn- v. Il„ll„„n«

.•; L. .1. K. B. C04: (lyio) 2 K. B
'"•' "'"•'' V. ».(««,«(,, 1878\ 47 L. .7.

{
1 '2

Q- B. 722 ;
,•! Q. B. D. £69 : Ji,„,,„, v.

Jiiiiip Jl„„.K }l„i,l ;,9i).i 71 I 1
'..

J,

-;»;: (UK)2) 2 K.B. 199.' t /,W^i

2iri.:»2,V',::w;r""'
'"''•'• ^•

^184). ni L T. y. 15. ...89
; 12 Q. B. D.

(') 'M'n;,tun V. .1/,,^,, ,i;,n2i. 71J-.f. Iv B. 712; (1992 2 K. B.'427-
r..vvr,-o.l ,,n m],„ Krounds (U,9;, , 7;.
1^. J. K. B. :i:;i;; uj,,,,; , k. B. fiii.

(,,,'; /"ITT "f 'i>-^i""''
''" iiy-

iK.'ri.ioo,^
"• '^ ^- ''»••

(""--'J

i" T'. J. Q. B. 437: 6 Q. B. D. 62U .'

:i

w

i
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PamVI.

Notice to

the debtor

CJontraeta

* -.

assignment of a debt upon trust to receive the amount, and after

retaining a certain sum due to the assignee to pay the surplus to

the assignor, is an absolute assignment within the Aot(r). So

an assignment of debts by several creditors to a trustee for ooUoc-

tion, and payment rateably among the assignors, is goodi^Sy.

Where the interest of the assignee was made to depend upon the

state of acoounta between him and the assignor, and on a future

uncertain event coming to an end, the assignment was held not to

be absolute (t). So where the assignment was expressed to be

by way of security and contained an appointment of the assignee

as the attorney of the assignor, it . also held to ba outsidu tlm

Act (m).—The notic» to the debtor or trustee required by the Aut

may be given after the death of the assignor («). And it is nut

required that the debtor or trustee should accept the notice in 'lio

sense of agreeing to be bound by it (j/)

.

C!ontr«ct« Somo contracts arc of a kind incapable of assignment either ut

incapable of ^^^ qj. ^J^ equity, by reason of importing the consideration of per-
Mugnmeut.

^^^^ ^^.^^ ^^ confidence: as the contract of an artist to paint a

picture, or of an author to write a book, or of a publisher to pul)-

lish a book; which do not admit of the contractor substitutinjr t!i:

skill or capacity or credit of an assignee {z). A contract .\ n

terms, or upon a review of the surrouudinj? circumbuaucua. In

incapable of assignment, as in the case of a manutacturei- ol' a

special (juality ot goods, who cannot assign the execution of im

order to another mauul'acturer and entitle him by sui)])lyinir liis

own goods to charge tlic^ customer (a). An insurance ci)ni|iaii\

advanced money upon s.jcurity ol' a bond conditioned for llic pa\ -

ment of premiums upon a policv issued by it. and forming pari

of the security for the loan, the coutruct was hold under tlie i;ii

cunistanecs to he not asBio;nable ^h). 80 too a contract to siipplv

T.o.r,r,l s. hUi.jm lUvi It;. J>Mt,, .'S (.« ,
lin,- V. /("»»<y.r (ISTS

,
I" i'.. I

i,-\ /;„,/„ V. U.U issn, ^•.:! r-. .T. {.-) w-""" V. /(,.,.„,«., MN... . J I.. 1

0. u. J - ; vi Q. li. I). ;ii; <• i->:i
;

•! n- "- ^' '^^ •' -': ." ^

,'.. r,„„/;„7 V D.iu iswi , (in I.. .1. /;-v„rt.,o isTn-, i^ L. .1. t <... -

Q. B. t;.->U: (18!in 1 W. n. -a'-. IH-.r,,,, CI,. I). SS,i: ar,^l,y.T:,nr I:.'-,-/.' :

y r,n-r ,imM„ 71 L. J. K. U. S-j ; ' .. iv.m;.. (i(i L J. ( .
IJ ^ 1-'.

1

67 L. .1. li. B. l-<4 ;
ils..s, 1 Q. B. 7.i.i. {IHSO . 4'J L. J. Q. B.^.'.'l ; . Q. ! '

(„, .U,,r.,„',l. 11/.: V. AV„». (1S1)9;, (3S I.VJ. «'-
'•f'""'".*

;/;;.'''"' '
l^"' '

L. J. <i. B. '.'21 : ilKS-J' 2 »J. B ill:i. L. J. Q. B. ,..!
; , Q. 1'; <>..,^ '.;•

5:iL J Q. B. 280; 12Q. B. D. 611. V. S4H : ulW. (18o2), '.i Uu CM. .<;
'

U70.
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!^f'ofhl r
^"'"'P""^/"^ «»'l;»''ti°n not to purchase them from Cu. ,any her dealer was held to be uot assignable (c). But a con-

~
tract hat certem work shall bo done, or goods sup,,Iiod, without
regard to the persons engaged, is assignable; and upon porform-

to the benefit of the eontraet; us a contract to lot rnih.av w.^ons
for a term of years and to keep then, in repair during thj ternTforan annual payment (d); or a contract by . ,„,.rry ..^n-T to su,.plv
cUaik tf, a oomont manufacturing company (<>)

'

Th,. same rules apply to the assignment of fnroign contracts r •

>vdh:n t e realm, unless a.ignablo by universal custom; t
'=*..

case w.th the scr,. and bonds of fo.-ei.n gova.nn.enU issued a.

cTr ; . T ^^
•

"^" ^'^''''*-^' '' '"' "'-'^^''-''t "f foreign
contracts wh.ch are assigned abroad is governed by the law of thecountry where the assignment is made(p).

JZTV^VT^-'. "["'' ''''''^""^ "^ ' ^^^^1 '^^bt or chose in R.medi«„f
action was identical with that of his assignor, and must have boon '-''^-•
pursued m the court and with the proceedings appropriate 10bo cn.,sc .r aetion; unless the ..i,vun.sta,K.es^f !lL .^"tj;
bini a ^oeial eh un to the intervention of the Court of Chancery
lu h.s own right (/O. The assignee of a debt is eonsidere.i asX
ruptcy, unless the assignee l,e a trustee, in whicli event the
bonj.re.ary mu.st join with him (i); also for the purposes of set-
oil by ami against the d.btor (/.). Th,. assignee „f a judgmentdebt becomes entitled to put in fei-ce all the remedies ol" Xassignor upon the ,,udgm, nt, .ubject to the obseivanoe of anymatters relating to procedure (?); but he is not within the term^

K. n

49 L.

.)/..«'.

s.;i:

I..;'

.i'.l."i
;

Miy
;

I'il
;

.1,1,//

K. I!.

//

hi iiipY. Ji'iiitKi/,11,111 [twin ;.') L J
h::I; (innr, 2 K. n. oot.'
/;,-,'/»;, jr„,/<,>, r„. v. /.,„ (irso)
•I Q. B. 3>1: .-.Q. B. D. 1,12.

-' V. .-txf. /'.,r//,iii,i Ciiietil
" ;i!)o;)), 72 L. J. K. B

ii-"a A. V. 414.
(I,u„lirm V. Itiihtirl.', ,1870' l.
Ex. 74H: I Ap. Cu. 47ii. "
IiiuiK V. Iiiinhi) |I80(M, 8 T R
/." V. Al„l,, (issfi), 17 Q. B. \)

.ll,-<,el; V. Smith (KSDl), (J| I, J fmi) I Ch. 2:iS; /;„,/„,.,„; v'
.lH.-lri,ni Bk. (190.)), 74 L .1
:i-''i

; ,19()5) 1 K. B. 677.

L. J. C.:;iO; J, si,„. ;(.;. //,,^.,„,
H„//,,mi :is7.,i, 1, L. J. (•. 27;!; /to. .

hwiiht V, r„r ISsr, .-,{| L J ( 770.
1: CIl. 1). ;-,20. S,,. //,„;„„„ /;,.,,,.;'

lH9(i) 1 y. B. Tii...
•

> 1.

l^l>; J.. K. 2(1 K,i. 7(i2: /•., n. l),,ulr
(ISS4;, .-.4 L.J. y. B. 74: 14 Q. li. I).
IM4.

(/•) See ftiih\
J). 742.

(/ I;„„Ijii,iii v. H'llinmi, {IS,S71, ,56
L. J.y. B. ,ii)i; isy. B. I). ,i:i2;'AV«<

;;"'(, .?:
*'''"• '• '''"'' i"*»". «o L. J.

t

.

li?

J

ia:i
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ASSIGNMENT OK CONTRACTS.

of a provision only applicable to a " creditor who has obtained a

Unal judgment
'

(»»). And he ia in no bettor position than the

judgment creditor, where, as in bankruptcy, the consideratinn

of the judgment may be inquired into (w).—Only the immediate

parties to a eonliact are concerned with it? j>nrformanco, but as

a contract is assignable in equity, the assignor and assignee nmy

join in a claim ol specilic performance to the assignee, whm: that

remedy is applicable (o) . A similar principle is ai)plicablo in

the case of a sub-purchase of part of the land bold; the purcliuisrr

may compel an assignment to one or more sub-purchasers pruvid. J

he docs not alter the contract to the detriment of the vendor, but

notice of the sub-purchase does not prevent the vendor from com-

pleting the sale to the original purchaser according to ils

terms (p;; norcauthesub-puroLa^ei' betliar-ied by the vendor ^q :

and a conditional assignment of a contract of sale, as an agicr-

ment to assign upon reijuost, is not available against the vcndoi-,

until the assignee has made a request and given notice of it to tlio

vendor (r). The assignee of an agreement for a lease is ontitl .1

to specilic performa ice if the original conliacting party joins

in the lease to covenant for the performance of the terms of tl.o

agreement, or security is given for the same (s). And the Icss-r

may object to grant the lease to the assignee upon the grouiid tlmt

he L bankrupt or insolvent, or not a propiu- person to take it; but

he cannot object to grant the lease to a solvent and proper assign, o

upon the ground of the bankruptcy or insolvency of tlie

assignoi (<)• The assignee of an agreement for a lease with a

condition against assignment cannot compel the lessor to grant

it, unless the lessor has waived the bieach and -onsented to il>-

assignment (?«)• An agreement for a lease passes to the intendrl

lessee's trustee in bankruptcy, who may assi<rii it to a pnnluis, t.

'/«) i:x p. lihiiriiin {\mn), 55 L. J.

Q. B. :iJ7; 17 Q. B. D. MH.
!ii) F.J- 1- .v«^/« 'i«»n,iiii L. J. (i- B.

(o) Tnsl.ir V. Snmll ,'lH;iT), 3 M. & C'r.

63: Wi,u<l V. »7..(Mls;!!i . H L. J. C.

•2119 ; 4 M. & Cr. 4(1(1 ; .V,/H,;r),< v. llol-

,,al<{]Hi\K 1 Coll. -'17.

(p) Iriilityir V. r...„V.lH71), 1(1 I.. .1.

C. 4C8; L. K. \1 Va\. Hi; hiiimnt [Hiirlj

V. fimi'lh nS77). -KJ L- J <-". liJC ;
li Cli.

D. 4G1).

(o) CiKts V. Thnilnt (1S42), 13 hiiii.

206: affd. 1S44). 1 <^"U. i'i.i :
Chnduikk

V. M'l'ln, (IS.VJ;, '^l L. J. C. s7i.
;

!'

HHrc, 188.

(,) Sh,i'r V. tmln- a87'2;, \i I-. ' '

4ii: L. U. 5 11. L 321.

,., iK.urll V. //-« il8»2;, 1 >. -V

CO. C. ;(!'>: att<l. (184i . 12 L- •'. ' •

15S. , ,
.1-. rrnshir V. Tooke (18331, 2 L. •!. I •

83; 1 If. .V K. 431 ; Mciym, v. A'/m,'.-

.I8:il), 1 M. vV K. 43,-) : '///-W,/,// v.

//«/«/(» (18(13), 1 Sell. & Lif. 123.

(«, ireullinaU V. a,frw(l (IHd'l .
12

Vert. 504 : Dowll v. />(/• (18W;, 1 Y. -V

C. C. C. 3)5: ii«d. (1843), 13 L. J.
•'

l.i».

\l *



PRINCIPLKH (»K A88I0NMKNT. 855

and the latter may have specific porf..rmnno.. ngnimt the Cha,. I.

lessor (x). -

A voluntary assignment is within th.. .Juaieuiur.. Act, 18;;i, Voluntary

8. 2;» (Oj; and if mndo hy writiu-j and with noti.,. us therein
reqmrod 18 elJectual in law to pass the dul.l or cl.u*. in a, ti„„ „nd
all h-al r..n.,.dio.s (//j. l{ut the coml do. s nut ..nloiee an a-sigi,-
mcnt o|- a dcht or chonn in apLion which is n»t (M.mi.hto and
efleetuul in law, u.doss it is supi.ort,',! hy a valid consi,h.iMli„ii
such an assi-nnirnt is coasidnvd as a nnn-o volunt^iiv :.f^iv,.ni(.nl
for th.' assign.'.! lo use the nujMo and llm ronio.lios .d' lli ' a^^i-rnor
and the cou.t n.ncr speniirully enforces ...lunta.x :ii.nvr,nruU, ov
compels con.pktion of imperfect gifts i;;): as ,1 volunlarv gift of
-omissoiy notes without indois^'m. nt, or without .l.-livon '«)•

1 the voluntary delivery of a bond, with tlio intention of pass-
ing th.' sums r,'eov.Table(/>). An impoifecl gift of j..-rs .nalty
may \>v made good, whero the donee is apim.inted executor re!.
If the fausaction can be construed as a e.nnpleto declaration of
trust of the b..nelicial interest in the chose in a.^tion. the court
will enforce th.- trust against the party making it, though made
voluntardy ami gratuitously (d). But the court will not uphohl
the transaction as an implied declaration of trust merely on
account of the impcrfecfi.m aji.l failni.' as a gift: because thi; in-
tention of giving negativ.'s the intention of retaining as trust ei- (c .

A covenant to settle certain spocilied fun.ls ui...n certain ilelined
trusts is complete and will be enforced by the curtiO- An
oxpcctaney is incai)able of assignment in c.piity as well as at law;
end a document purporting to assign an expec^ancy <an only b..

regarded as a contract so to do, and if voluntary will not he en-
forced in a court of .',|uity even if tho document be un.ler seal (r,).

ii»i>i)riinii'nU

iind triMta.

(.r lliii'l. 1.111,1 V. I',i)ul!nii ,'1S7(1 ;ii;

L. J. C. Kl; L. 1;. :;Ch. 117.

'.V n';ll.,f\.l^r.i,)f.M(tl.l in-. IKSI
M L. J Q, R -SO: I-' (i. I!. I>. ;.n ;

ff'ir.di,,/ V. IIiii;lii„i issi; :,:, \j .1

Q. B. l.iJ; 1: (J. n. I). 4IJ.'
(-1 Tiiruir, I,. ,T,. Mil,-,.,/ v /,,„./

(ISW). HI I- ,1. (' T'.l-: i n- U F. \-

J. r,\.

(a) llu-hatiliini V. Uiihii\,l«,ii 1,S(17 ;iil

L. J. C. Hi.i: I,. I!. :i K.i. tis.;.

i'l) F.ilii-.iriln \..l<.,irs l\y,:\C, ,-, L .1 ('

194; 1 M. \ <'r. -l-M.

(<•) lif Giiffm (I.S(IS), f,8 L. J. C. '''Jil-

'1S99; 1 f(i. UW: n, St(N„,t lillis;. 77

I.. .1. <'. .Vi.-i; |.|.IS > Cli. .>:.i.

li'.il: hl.!ih.r\. ll.t.l,'!- ISU . U L..I.
<' .''i: 1 H^rp. (17 : A'- /Vw,,,/,/// f I'ji.i

Til I-. .1. C. ;W): mid I (.'li. i;ii.j.

• M,l,„ii V. /...,,/ 'i,siJ:>i :ii I, .( (
i'S: J \\ \i V .Vr J. -ji;' '/,./,.„,/, v'
ll.lhrul.jr fIS7l|. \.\ L. .1. • :^\\. L. 1!.
!•< Ki| 11 : /,•<• lh;i,i,:t i„i, issi
.'.a L .r. V. :i(iO: 17 fli. I.. II.,.

(/) Juh„>h,i,r V. .lAvv"" IS'iP .:.)

L.J. ('.'11.

7/ U'KlhiiliMMi.ili I.S!»:i .
7-.> I. J ('

lM«; dim:!' I cii. (;:i7.

r

* i ir

^1

i

'



Pint VI.

BwMritv of
drlit.

turn A88WNMENT OF CONTRACTS.

—The property in a document wliioh is tho iecurity of a debt, as

a bond, dcbonturo or policy of insurance, may be validly assigned

and transfprred separately from the debt; in which o:i8o the party

entitled to tho debt may not be able to roeover the document,

whilst tli(> party holding the document may not be able to recover

tho debt (A). And nii ii'*8i<;fnni< nt of a debt may 1 o eomplote, iind

would presumptively carry the securities for it Hltliousjli not ex-

pressly assigned; and if tho assignor afterwards gnts in the debts,

ho is accountable for tho amount to tho assignoo(i).

Dtnaiit If an imperfect gift bo made in expectation and upon condition

mTtit enut. ^f death, the court, if the security for a debt is aetually dolivind,

will compel the representatives of tho donor to ODiiijdcte the jjift

upon the d(>atli happening (fr): as tho delivery of e. bond witli

the above intention (/); or tho deeds and securities of a mi>rtgagc

deht{m): or a policy of insuranoi on lifo(»); or tho written

receipt for a loan delivered by tho creditor *o the debtor with the

intent to r(>loaso the dobt(o); or tho deposit note of money at

a bank (p). A cheque of the donor upon his banker is not a suli-

jcct for a (fonnt'w mnrti.i cama ; being a mere onior revokeil liy

death (7): but if paid, or if negotiated for value liofore the deiitli.

tho gift is complete and valid (r). So a proniiswry noto of tlio

donor ,. asses no more than the right of aetion upon the not«, ami

is not the donation of any debt or tund («). But tho delivery of

a promissory note, or a cheque, or bill of exchange of a third piiriy.

payable to the donor, ond tliough drawn payable to order and not

indorsed by him, may be tho subject of a good domh > niorll"

cmm'i (t). A receipt for stock and a cnrtificatn of stock, not bein^

in themselves securities, ai-e not subjects of a d/matin iwrli--

cawndi): but a post ofRoi^ savinsrs bank l>ook is a good snlijict.

ill) ii:ir!un V. i:,i.H I- 'isrisi. >: L. .1.

Kx. liiMi: ;i II. \ N..'!H7; /tiimmm, v.

/AiiY as76\ 41) L. J. Kx. SO : 1 F.x. D.

16'l Sco Siiinil'ii I'liiil Cii. V. Ihiiit.ii

fUmt;), :,-> L. .T.'K. B. 1001); '190(P

2 K. H s::!.

(0 I!<- hilnrl. '1M>0),6U L. .1. C. Ill :

1891) 1 Ch. Hi.

/) WiirJ V Titrii-r '\'^>i), 'i Vcs. -i-n.

431 ; 1 Wh. &-T. I.. C". IK!.

(/) Gaidner v. r,irker (IHIS , 3 Mudd.

184.

[,„ rii,fll,N V. /-V"'. 1S27). 1 Bli.

N. a. i»:.

(„i iiiti V. .(,,.;»> iisfiu, 30 L. J.

Q. B. 31H; 1 B. \ .'*. lOit; S. r. (IH63\

;;:; Boav. 619.

,.,; Mi.'ii' V. /)iiJi„„ \x:<\]. -ill I. .1.1'.

ej'l; 4 Di' (J. i Sill. •'17.

()i Ui- Ii'l'uii (ISMU , .VJ L. .1 C. IJil
;

41 Cli. 1). 7fi.

7 Ilr llf.niiiwiil (190'2), 71 Ij. 'T <-'.

47s: (liOi) 1 rii, 889.
> llriHt'- V. /-.V/j. (IH.")3., 4 Dell. M.

k V,. 249: /.'"//.« V. V'<ii,( as7T .
\<>

L. .1. v.. 791 :
.') rii. n. ::!e.

(.) r«tr V. Ililhni 1793', 'J Vc« jiiu

111.

(f i'len.rnt v. I'lu'miaH (Ih.SI .
'i I

L. .1. ('. l.iS: 27 Ch. D. G31.

(,/ ir„nl V. r.-iv-'f (17.'>-'\2 Vcs. Mil.

431: 1 Wh. & T T>. C. 413: .V'-' v.

Mrmt 1S74\ 43 L .T. f. 617: I.. H

IS Vq.'474. Srr li, U'rHt,::, a!"j2 . 71



l'Kt\<rPI,KX OK ANSKiNMKNr.

althougli a bank.r'8 puw ho.k is not ^x). An,l in g,.„,.ral u -Mft
intended to bo au uiirnediutu i^ift inf^r moo,, if iinpeilrct ^liU
altogether, and cannot I... cnipleted u. a ,/««,,//« ,„,rri;x r,„m} ,,)

J he d.-livery of a loclcod box, tho donor retaining the key, does
not eonstituto a don(,tU> mortis oumi, but if (h,. ,,r„e, a^ be reversed
there is a valid donation {:).

8*7

OB*r. I.

An .•.|Uitublo iwsignnient of a eho,o in aotion, supporloi bv u
valid consideration, nmv b.- made in any forin of vvonis. with or
without detHl or writing, expressing Lho inteution to assi-n '„)
An order by a cr...litor ujwu hw debtor, or ui„.n his as^^.m i.ohling
fiin.U at his disposal for payment .mU of such funds, ,„• bv a
honeliciury upon a trustee, operates as an o ,uitablo assi-Miment
of so miieh 01 the ,b.|,t or fun I I,. il„. p,,>,.n I.. ul,nn. th.. -nbr
IS given (6). An ord.r for paym.-nt delivered t. the .Icbtor or
trustee of the fund, without uoti.e to the assignee, is a mere autho-
rity to pay, and may be revoked al anv time bofnro aet.-d uj.oii;
either by an exju-ess revoeution, or by anv disposition of th,. fund
in.ons.stent with it ,r . Tl,,. p.vrn nt of ,nuws U, :m ,.r,,,„

lor the purjH.so of paying a .Irbt of tlir principal, us in the c.se of
money paid into a bank to met bills, gives an authoritv to tho
agent, tor the due ex,- uiion ol' «l,i, I, lie i, |i:,l,|,. ,„ 1,;, ,,ii,„.i,,i,|-

but it gi>PS the creditor no right to (he niouov. nor anv claim
against tie agent: and the death of tho principal Ivforc p'avni,.nt
of the debt rc'vokes tho auth..rity (d). And an authoritv' to an
agent n ,i«i,,^ .,,,,1 ,„ |,„^. „^.,,j, j,j^, ,,„„„„;^ ,„ ,|„„,|„,,,_ ig
""^ " ' of "»i^ 'li'bt to the latter: nor ,locs it allct the
'''''' ''''" <'iiiiblin;,' him to di>, hai-c I he debt b\ pay-
ment ^ent(fi).- -There must be a definite debt or fund

/ „ K It. ^!IS: I'.iii.i A. < 1>I S,.. />n'

•-01
;

AV./„/„„™ ,|il(Ml, :.. L. T -a:-,: „ sn.n v. /',„,./,.,•
I si 7 . :( M.t .1,V.

«i.
1 \V1, \ r.r, (.<!.,; I/,,,-,;,™,,.. ,/ //,// y /,.„„,/»' I s.iii ;ts L .1 c

s'; ;';.,('?'';; 1- '«'''''' ''
'- •' ^^ ^- •'''*

•
i- «

«

y-{- ^'»>-

(iwmi. 75 I,. .1. K. «. .-,1.1: ,,.„„; M i ( ; T i

' ' "" "
2 K. B. im, •

I -.

lorm of
iH|iiiUlile

iiwignment.

Fund
^isiiigiied.

«ft

t r
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Pam VI.

Order
K<iuir{ng
tamp.

Notice to

dttbtor.

M tUo subject of HMignmeut (/); au order upon a ponton u> |iu\

» third party, not refcrriug to any fund tor payniunl, ii(t»igiiii

nothing; nor is it binding upon tlio purioii on wlioiu it is nmdi',

uulcs* hi' uiccpt^t ttud undcTlukce to pay it; u« in tlio case ol u lull

of ukchuugo druwu upon liiiu ,(;); »t u ohocjuo^A;. A bill ol'

oxilmngf in tlio usual foini, liu)U>,'li lor Ihi' I'Micl uiuiiiint of :i

iund ol' till! diiuMi lifld li\ llii- diii«if ul in* di^powil. do. ^ u,,i

cll'ect un uquitablo assiguuiont or ujipioprintion of tlio fund ij.

Nor dotvs :i iiii'if njni'MiiliUion upon tin' liiitli ol' wbicli ii liill i-

purt'hubcd, tliut till! iliiOMv liolds I'unds ol tin' drauir to i I ii.

opcrut') u4 on eijuitablo uwiguinont or bind any funis in Ins

hands (k). Au order lor puyuuiit of mont y, tliough cx^ KS-rd ii.

be pavaldi' out ol' ud^ liiiilLMlmt or iuiul. niU't bi' prop> rlv stniiip d

as a bill of cxcbango; and if not stanijiod at tlio tini« of i>siii
,

cannot be Ktampid aflfrwards vO- l^"'' "" O''*''"'" '"'"'
l'i'> '"""L

out of a dulil ai.iTUiiii,' d lind.i' a contiitut, us for t,'0(id> sold.ni-

for woik tin I labour oi tlu« like, is an aBsi^nniont of u debt wlnMi

must be BtauiiM'd us a transffi- of piuixrly; and tliorot'oro in.i .
tn'

Blainjiid afM' issue upon payuiciii of tiio ponalty (»i).

The assifrnnii ut of a debt invalid botwinni assignor and a<s,,'M' i'

without any noiioc to thi^ d(!btor(M); and if tli" iissif^nor alti'i-

wurdh obtains iiayniont to liimsi'lf. in- nitist a'oniit for iln' pr.i-

ct'c'ds to til' assijrn'^o (,<;). Hut until tlw it.-lilir lias iioiiu.'. mi

mav disdiiirk"- tlir (b'bt by paynionl or Siii isfaci ion t'> Irs oritr iid

cruditoi- or lo any otlun' assignoo from binH,/>). A notice dilv

given binds the dobtor by prcelii ling hint from afterwards dofcai-

ing tho assignment by paying or sisttling with tho assiu:nor r/ .

(r , ihi.^i,,^ V. n;,i,„.^i,;, iis:!i . i-;

Jur. Nil.ll. ; l.'lHih, \. Ihimi IM'.II
. 'JU

L.J. «' :ll'i; 1 Dr. A: Stu. \V> S.-.

Ex p. Ilnll IS?.! , 4S I.. .1. l!k. T'.i ; 10

ch. iy. tii.j.

''/) Hriiiihnink-- ' l.tinl v. M,ir,l>lh

(isi:r, IL-'L J. f. -JH'.'; i:i Sill,. .'71 ;

I'inii.il V. Ill,,,,, (ISS.) ,
.')4 I.. .1. ('. '>"»

;

29 I'll. I>. I'JN. St-e Hills (if Kxcliiiiijri-

Avt, ISS-J. fw. :i .:l;. M ;l .

;/i) ll,i,hii,m„ V. h\,'l,r IHTIi, I>. I!

19 K.i. 74.

,1 Shaiul V. /'II y.'"!"'." ils7r, i:!

L. J. f. MKS: h. If. IH Kh. -'«•

(d) ri/i:,ii,' It'll,/. •>/ l,,;i,xiiiiii, V. Ilinik

i,f .\i,r 0,l,„iiH '1S73 , !( L. .1. <-'. -'Oil

:

L. U. (i H. L. <•«.

{n ti,ijt\n\. fli.ilhrh, l.siiH), :i7 I> J.

Q. Jf. -MO: L. K. ;! Q. H. 7'i:t ; /.>/..

S/irll.ir,! !lS7:i~. 4:i L. J. H. :i ; I-. K.

17 Eq. I!M>. S«f .Stump All. i*"!. s. :•".

i». l:„rl.

y. Ii. -J.'!!! ;

.\,t, IS 1, >

\i, liiiifi
'

i;,.u,i, ns-.s
, IS I,. .1,

H. Ii. I). <)SI1. .Sr .Sllinr].

.
!."'. -7.

. l„,,„//,„ WW ,
'.I L .1. 1'.

Ii.') ; 4 M. .V: l-'r. il''" ; '''.'-."V v. /.«''

««*/..)• //V>i-/« MSsr, . .li! L .T. ('. s.'i ;
::4

t'li. i>. IJS.

(„ ll„,i/,-> V. lr;'„,.Ml,y Is I . I.'

.Tur. S:i4. II. : I',,-, ,„ v. I:;,;;" \
>''>

,

4 L. .T. C. ni'i; :i My. A: K. :: /.'

l;ilr„l.- (LslPii , f.ii r,. .1. I'. Ill :
l^l'l

1 Cli. s.'.

/ ,, .<</,„-h V. /'.*-...' ( IS.'ili), 'J-J I- •!.•.

814: 4 I)i"(i. .M. & U. 11. Si. /./»,

V. s„„fli .lyiMi , 7ii Ii. •!. «'. Ill ; V<"^;

1 Cli. JKi.
(./I l!n,; V. Il,i„iii»t,,- (1n;S , 47 L- '

•

Ii. B. ~2-2: -i U. H. 1). '>'''<. ^f "'•"

ImH'Iiiu l.',„„,ii. III;. V. Il'li,,,,,, I!,/, .v..

(18S'-,. .14 L. .1. »'. l"**! :
.;'' «'l' "

•J.it.
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Aio-l tho notioo biuUn fho debtor in r(te)H)Ot of tlio kuiu due without
uny prool of lusuut ou lu» part, aiil riotvviih.Un.linff liis „x,,roH»
diiiMut (rj. If thf d.htor Im8 uou,:,, that tho Mngw,t di.putoa tliu
aMigmnont ho my withhold i.tt> imnt, u.id claim un iiilcridoadur
and uu iiijuiictioii against un .lotiou t.r.ii«iii at tho suii or ,„ f
the imtks without joining tho otho; or ho ,uuv puv li.o monev
into court («). Wheru u dobt was pavuLlo by iustahi.onls, huI,-
ject to tho whole amount hocomiu- pa.v.ihlo on dolanlt. .in,! ih.'

asaiKnor di»i)utod tho nSMgnmont, th.> .lobtor ^^us hold ju.tiiud
alter notice iu eontinumg to pay him tho instuliiirnls'lo sa\o
deluult, until th.< ttsgigneo obtained an injumtioin/;.
W hero several sueoe.-Bivo absiKiimeiits are made ol tli. sun.' dobt

or fund, the assi-nees presumjitivoly take in order (,i date: beeaiise
each assignment is presumed to oporaio oulv upon tho bene'iciul
interest lolt m the assi-i,,,, aiier the prior assi^Mimwits; but an
Bssigue

.

who takes without notieo of any prior as,igmiiont mav
•eeuro his o«u assignment by giving notioo to tlio debtor, aiul
thereby obtain priority over tho prior a>si-i,oe who has oniittd to
give notiee(«j. This priority may be gaiKed bv a subso|Uent
ossignee, notwithstanding that in omitting to give notieo t'lo prior
assigne,, was not guilty oi iirgligeneo (x). Wher.. i,„i leesof severni
assignments are given 8imultam-oii..ly, f|,o a^signmrnls lake
priority in order of dot.! uo"ording to the pre,umpiive nil,, w/).
And where notices are s „ a b;uil< nhi.h in il,.. . unis,. of
business are read at tho opouing of the bank oi the satiio day,
they an< held to bo simultaneous (.-). An a^sigiu'e taLr-, subject
to any prior ussigmie.nt ddi lir had noli.e. aiel cnnnt allcr-
wards disturb tho prioru... 'a). Hut if he had no n .tico at tho
tune of taking the assignment to himself, ho mav ,,btain priority
over an earlier assignee by priority (d" notieo to the d.^btor, no(!-
withstanding that at tho time of giving notice ho had himself

86t

t'BAP. I.

iii.ti.i- nil

priiirity.

i/l Krai'/. V. <i,irr.i (l"i)l). 1 Vcs.
JUII. jMI; M,(i„W,t,l V. S„„tl, .I.S.iti , -JlJ

L. .1. C. S ; //,„•,.,•. /;.-"/,.,./,,-,lN7S\ -17

L. .I.<i. n. :.'-';
:((J. li. I). MM.

(« ScoJiidiiHturp Act. ISTIi, ... -.'.i li
,

«••'•.
I'.

s.-,(i-, /;„<l,„li,i/ .Iw. \. //,„.„«,,

nxiu\ :!7 L. ,1. c. Jii-J; I, it. :iCh.
74 ; Ihrhnhi IhuM. V. IMirrUim (IS'JS)
fi7 L. .1. Q. II. isi ; (isns) 1 q. B. ;,,.•,

' Alihii V. Cilra
, ISlid , :ii) L. T, L'. «.

('() l>r,„/,v. Hall (IS-.'S). .3 Uuf*. I ;

FMUr V. rwWr/' (is.t.i), ;i CI. & V l.ill

:

SSI : |s:):c .\.

'
I^'h

. IS I,. .?.

Iii:f. ,s,v /.A,//./,

To L. .r. ('. 1J2;
.••' n. h-lll.rs (

I

lillll J Cli. lis.-,,

'/ Juht'^^O"' V.

-H!. ii;c'ii. ]>. y,

: i:ili~/i.,v. y,

•^c: I.. K. Cli. I

29 Cli. I). ISO.

«'. 117^
A/. V. 1',.

lU.II 1 (1
1*111 . 7:1 L.

/> n.i^.hif

IMI. 1 Cli.

"" I'jur,

. Sti.V

J. (,'. .-Hi.'. ;

'" 1.. J. c.

„'.,,, 1S7I
.

(1
,

11 r...i. c.

«S-) . h% h .1. (;. .,:i:

r isl
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P»«T VI.

Mgtio* to

•onpuile*.

Jod^nent
ereditor-

notice of the prior i»Hitii{iiiiit«iit ,^ . I'pon iIk' iiImino
,
rim ;,•!<•

an aaaignoi' of tho oxooutur of a Joooai«>l porton, who buM inuilo

• prior oMignmont of tho saino debt in hii lifutitno, may "litaiii

priority over tho aaiignmunt by tho dowaneil by giving a prior

notice to tho debtor (c). A eluini of lion upon a docuniont wliioh

is tho evidonoe of a debt doc« m)t dopomi u|>on notice givi n t..

tho debtor, bocatuo tho retention "f the document ia notice U)

an (Wiignee of tho debt of tho oxiatonoo of an outatanding oluiiii

whiib precluded him from obtaining priority (rf). By ii-el. il

of tho Companies (Cnnsolidntion) Act, lf»(KS. "no notice i>f iiiiv

trust, expressed, implied, or oonatrnotivo, shall bo ontorod on tln'

repintrr, or be r«Hei\iil)!e by the n .ii-hiir. ill the iii«c of iiMiiimiii -

registered in Kngland or Irelnnd." This does not alTeei Mie

validity "f a notice given to a ctmipany of a transfer, whicii the

company ought to rncoKui/e so far as not to rogistor a tnuwlor

ubscquint in iliite; and as between two assignment'* of the simo

registered shares which are not jwrfcctod by transfer and ivei-;-

tration, and in some cases notwitliatanding rfgistnitiou. thi; piitir

in tiniJ prevails (c); "»'>'! ^^*' company cannot claim u lion imd r

their artieics upon re[ri>tered slmres for n debt liiie to tlnfii lioni

an unregistered assignoo of tho shares (/): but notice of an as-iign-

nient precludes the company from uci|uiring a lion upon the sliaivs

as against the asaigneo in respect of transiietions with the niris-

tercd slmreholiler subsocjuont to the n)lic.o (f/). By s^ct. iO of

the Companies Clauses Ads, 18l">. a company to which ilmt

slututf ai>plii'8 is not bound to s>o "to tho exeeu.ion of iiiiv trii^t.

whetbir express, imp'iol, or constructive." to which auy slim s

may bo subject.- A judgment creditor can charge tho propcrlv

of the dclttor only to th,' extent of his 1m?u. ;• 'ul interest, :m.i c;iii

gain no (-riority over former charges by notice of tho jud'.'iiicnt:

and therefore an nttachmeut of dobt.s owing to tho judiTinnit

debtor is subject to prior assignments, though no notice has Iwn

given of them (/»)• And a tr-.-iteo in bankruptcy takes the ilehls

(IS

(h) Vulwil l.ifc .l<vy. V. l.ifi"ili'i I'-Vi. Hoc .V<m' v. .\iirl>i II

S7,l'. :t2Cl,. 1). 4«'.". 1S..I\(;0 L. J. f. 627: 1

.\i„l/i )(../..« /<

ism I
.' 1

1

J) jgg
'

y; /.v /v.j!i,.. MS'tni. fill!.. J. I^ II.

''H, il-r.laf r.nvhwl Itk. V. IM'-Mnr iio' : 24 «. B. I>. (iKl. _

( SNT .')! iJ J f I'.'l" Sco //I'o/v. I'l) lliii'fford HI:, v. An/;./. Iss,
,

.,i>

Mill (IXif, , l:i V.». 111. I.. .1. '^ :>>'*
: 1^ 'M>- <"'••,,-'':

,. , ,

ir) A'W.v. »,//.«/"-.« 1SH8 , .'iTL..I. (Ii''' l;J,iii»n„ y. ^r>^hlt 1-l.S
.
.i, I. J.

(• uuj. !(Kn, n 4s.-. : i;„iv. r/i„,i„,i c. r. 124; l. R. hc r. 2i;4; /wm. v.

'iWi) 7.1 L J. C. :t4l; (l'.'"ii' 1 fli. l-,rethj 18»i>), '"'< L. .T. Q. B. ;il>. :*
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and vhomm lu aotiou of th» hmkrupt omI, to tho wt ut of hU («4» i
b«nolloiil intorct, an.! •ubjeot to prior wnigumonU; -vor which rr..^'ir-
be can gaiu no priority hy uotioo to tho .lohtor (»j: nor after an '"•"'"''••••T-

auigninent of dcbu hut boon porfoctmi by notice to U»« debtor
can the tru.t«e duim thi-ai u« ivnuiiuii,^ in H„. ordrr an.l di^-
poaition of the bankrupt (Jk).

Notice majr bo given by tho awignoo to tho debtor .
• truit«o ron,...»

without writing or other forniulity, und without tho ..xproMod in-
"""" •

toution of »tv.irin« tho usM^fuinei.t J, . Noti. o ol un aHsignment
ructivod by tho d. kor in a niuunor or upon au occasion whiili
makes it hii duty to attend to it, thougli rocoivod ou.uallv uud
without the lutervei.tioi. of th,' u.sMjf,...., i, .ulluiti.t to bin.l tl;c
debtor and to aeouro tho uasignoo agaiiiat a *ub*o.,uont ussigu-
ment(wj). But s-ich casual notic is not •ullidont to give tlio
assigm^o priority over a pn.,,- us.,.- mei.t; for whirl. pur|„«o a
notice giviu by tiie ussigueo liiinsoll i» m-eessurv n). The uotico
may he in gei.rr.il ten.w; but ii it gives partieulan. of the unmunt
ot the eliarge or ..: the fund ohaige.i. it will not operate eon-
structivoiy beyon.l tho express term. {o). liy the Julicut.ire Ad,
1S.;J, ». •.'*> ((J), express notice in writing is roipiirol to make an'
ttMignnient of a d.bt or eheso in action elloetual in law to transf. r
the legal right and reniclias (p). And In tl„. IV.li,,-,,^ of Assur-
ance Act, 18(i7, a written notice of assiu'nniont ..f u poliev of li|„
assurance is iv.,uir..J. Where a fund is l.rou-ht into o mrt a
stop order must be put upm the fund, wliid. u'ive, ,,rioriiv over
futun. notices to the trusteas of tho fun I (7). I!„t if tli,. parts
entitled to a fund in ...u.l is a trust,.,. l„r a ilnnl |,,,,u „ .,„'.

must !,,. given to the trustee to soeiire pri.rilN .,). [' a liiw
fund is partly in court and partly hold by tru8te..s. an ass: r.,, „

il. n.y .ill); luU V. /,/,,, ,,M,,,. ,i:i c. SHI; I,. K. . rU iss s.„ s,,'

^S2: ilw-2 IK. 11. ;

, '/.,(.•, \-. M.„„r isii'ii. ;iii I,, ,1 ,.

!'s: /••
;,, /.„/, i:,(i..,. 71 I, .[ 1^- |,

I"'
:

'l'."|..' I K. H. 71!'.

/ /.•• /,,,..,/ is;- . .17 I,. J HI, :j^

<'h. I). 4I!i. ,s,.,. 1,.,.,^ |., VI
<'i',l,. VI.

' /.'• /' Ji/.u /;.»,,/ iNiis-, ,17 !,..[.
Hl<. ^':!: f-. I{ :t Vh .Vi-,

: /.', li;,.,t,
!!'!,-. lil I, J. (.., 17.S: is.rjj 1 Ch.
1^^: utHrniiil //«,». /(",„,/ v. /(««/„,„/„.
l^'.»t,, «.' L. J. C. ,ssl

: \w.v, A C
;j,.|).

•

"1 l.loiid V. ll>iMk» (1S6S), 37 L.J.

" ''' ' >• .(''!, |SS.-, , .',1 f^ J
-. '.)•)

^ J., n,. I) ;ii'

" /.''• /(..//.'•. /
;s.-,,; ..-,

I, ,

«' lei; >\ ii,„v, , „. I,:,,,],,,,.,; ^:
'''"" Is.-.i; , .j-j 11,..,,.. LSI.

,. .S7,„,', ,v. y„,.l„l. fj,r.. /,„/„,,,„,
l.s!i»

. '.(J I.. ,1. (i Ji ,s:i.j.

7. .V"./,/,,,. V. .S,i;ri , ISIS. II 11, HI-
III.".

: /'»,;. .;•.: \. /,.,,,.',,, I.ss:; .
.. [_ J

(-'. .ss.i: .'; ((,. n ^.,7. s,... /.., //„/„„;
is.s.-. ,

.-,.-, I„ J. c. .; ._, ,-1^ ,, ;,.,,.

;, >y,,./„„. V. r,-,.,„ is..;, , 1:4 \^ j.
f^. .'iKi; Is'..-. L' Ch. Us.
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Paw V:.

Koticf of

future debt.

Notice ti.

•fffiit.

Notico to

joint debtor

or rii-tnintce

must obtain a stop order for the one part, and give notice to tho

trustees for the other (8).—Noticto given to a merely expectant

debtor or trustee, before any debt is incurred or any tiduciary

relation created in respect of the fund, does not alTect the order

of priority in timo(/)- But if the debtor or trustee is under a

contract or trust at the time of the notice, it is not material wlmth.-r

his liability is then absolute or conditional; and the notioo is

siilficient to secure priority against the fund, if and when it.

becomes duo and payable (?«)•

Notice of an assignment may bo given to an ugent who i~

authorised by position or oircumstanci s to rocoivo it (x): as to the

solicitor acting for the debtor in the niaticr of the assignment (//);

but notice to a solicitor who is merely employed generally by the

debtor is no notice to the latter, unless in fact communicated to

hitn(r). Notice of assignment of a policy of insurance mav be

given to the secretary of tho company, but the notice must l)e in

writing (a). Notice may be given to du-cctors of a coiiiiiaiiy oL' a

matter which it would bo their duty to communicate to tho Iwanl;

provided it is a matter of which the company is capable of takin-r

notice (6); and it seems that directors may be personally alTceted

with notice anu its consoquenccs as to a matter which does not

ntVect the company by notice (c). Notice may be given to the

trustee in bankr-iptcy of a debtor, and to tho li.pai.lator of n

coiupan}' (d)

.

Notice of assignment given to one of several joint debtors, or

partners, or trustees, is elfoctual to give priority to the assignment

so long as tho person receiving tho notice continues in t\w same

relation to the others fe). " NVieo to one trustee is sullicieiit,

(» .Iftit'inl l.'fe A»rr. v. l.m-iUy (ISSU).

:\l Ch. D. 4tl0.
, ^

,\ Jn/,„>t„ne V. f;oj-(lS81), lit Ch. D.

IT: «<! /)«//a.i (19114), 73 L. .J. C. 3G,'j

;

1!MM) 2 Ch. 3K.-.. , , „
(.,) .tllllito}, V. Cnj- {lH7'i). 42 L. J. C.

•>91 L R S(;h. "6; lliiee v. lidntiiiln-

"isTSi, 47 L. .1. Q. B. 7-22: I! Q. B. D.

.-,f,'.l ; SfUthireU V. Srollrr ; l«sn), 4r» L. J.

V.\ :t.iO. ^<^ n'estnn U'niinii Oo. v.

U-,'.l 18111). 01 L. -I. C. 244: (1892) 1

fh. 271.
. (Imdti'ry. Laehlan (18.18), i*" Ii. J.

(' S> ; 4 M. & Cr. 129; Ef p. Fortsra

l~h,„l ll'l. Soc. (1896), 6o L. J. C. 860:

lsa(;^ 2'Cli. 713.

1,) //llr V. L'lcin (18111 .
Hi I'. •'•

Q. B. 119: UQ. B. 731).

(:) Siift'ron WoMen llq. S"<-. v. /,'./vi"''

(1880), 49 L. J. C. 40.')': 14 Oi I). \w<.

la'' AHrlsnti v. l'liir)irKter 187.S .
H

L.J. C. P. 1.53; L. K. 10 V. V. CI.;.

See Policies of ABsuriiiici- Act, I.HiiT.

MS. 3, .I.

{h) Pee iiiilr, p. SfiO.

(r) See Siir. Gin. df Piirix v. Traiini.n/^

Vnion (1885), .'i4 L.J. Q. B. 177; H
Q. B. D. 424.

id) Wragge'n ease (1867), L. U. .'j I'.'i.

284.
(f-i .<tmiM V. Smith fl833). 3 L. J. Ex.

; 2 Cr. & M. 231 ; Mfutyi. Hell 18I-".42
11 L. J. C. 7 1 Hare, 73
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< 'hap.
beoauBo a subsequent inoumbrancer or assignee would be under
obligation to inquire of every one of the trustees" (/). Notice
to one, not in fact communicated to the others, is only effectual to
maintain priority so long as the person to wliom it is given nniiiins

a trustee (g). But where notice has been given to all the tjustcrs,

a priority gained by notice is retained notwithstanding the deaths
of the parties to whom notice has been given (h) . Where one of
several t'ustcos is also a bonolieiary and assigns his interest, liis

knowledge of the transaction as assignor is not suinciont to ])rotect

it, because ho is interested to suppress it; hut if lie assigns to a co-
trustee, the knowledge of the latter as assignee is sufficient (i). An
assignment by the beneficiary of a funrl to the ti-ust<>(> is valid
against a subsequent assignee; and a subsequent order iiiion the
trustee to pay " the balance due," was construed ns referring to the
balance after deducting the prior claim of the trustee (A:).—Upon n thanKo .,f

change in the trustees, tlio new trustees are not alfected by notices If'tcTBotiio
previously given whicli ore not in fact coininunieated to them;
and it is not the duty of the new trustees to inquire respecting
such notices; nor is it the practice of the court, in appointing new
trustees, to make inquiry, but priorities actually acquired are not
adected (/) .

It is not the duty of a trustee cither to the cestui que
friist, or to an intond(!d assignee, to answer inquiries about notices
of prior dealings by the cestui que tru'tf : and if ho (hn-s answer
such inquiries in good faith to the lH>st of Iiis knowledge and belief,

he in general incurs no liability; l)iit if he makes a positive state-
ment that the fund is unincumhereil, which is acted upon, he i.s

estopj)ed from afterwards denying it Ow\

m

V

If an assignor has a defective title nt the date of mu iis^ignment .V^ijimmnt

for value, any interest whieh he m.iy acquin^ suhs;.qu,.nlly th.reto !,'n^™

'"*"'"'

in the property a-signed will l>e iiiuile avaihi'ili' in ecpiitv to make a>^»iKn<.r.

the assignment cifeetual according to its piirport and the expressed

/) WeNtbuiv, I- C rrHhx V (imn-
/"//(1861). :ll L. .1. C. 1; 4 Do (J. F. &
.1. 117.

;l Tiiiixi.u V. /taws'mi/niii 18:i7 ,

>

KiHii, ;(,'-,; j{, /'/iillijis' Tiii^i [X'JWli, -,1

I. J. C. «1; 1903) 1 Cli. is:f.

{!') /('rti-rf V. />«(((v,»i5f ,l,S'j;i), (,L' I .1

«'. SMI: (1X93) A. C. 3G9; H,- li;„d„lr
IN'JH), CK L.J. r. 117: :1S99) 1 Oh.

1113.

() Hniuiif V. Sarnijf 0839). 4 Drew.

ii3.'>; l.\,ti)h III.. V. /,n>i,ii iI90I), 70
L. J. *". 12-2; (l»OI) I Cli. N(i.-|.

./., JIj p. '/.((•ra/</(l,S77i, 4(i L.J. Bk.
70; .•) Ch. I>. 111.

(/ I'/iipps V. hitiijmte {1«73), 42 L. J.
('. S|i2

: L. R. 10 Eq. SO. Set' unto [h),
Kltjn-tl.

(i/i) I <i>r V. //..Kiri-ir ( I8III ', (,0 L J
C. .VH

;
(1S91 3 Ch. HI. Soe It,- T,lh,n

(ISSir, (il L. J. C. 3S: (l!i92) 1 Ch. Sfi.

\

V :

ff I
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Paht VI.

Equities
ohargeikble

intentioufl of the parties, aotwitliBtaading tlio defect iu title is

apparent upou the face of the aasignmoiit ,»). Conversely the

assignee of a debt or chose in acthtt takes it subject to all equitiis

that may arise against it between the assignor and the debtor

before notice given to the latter of the assignment (o). Accord-

ing to this rule upon the assignment of a mortgage debt, without

the concurrence of the mortgagor, the assignee* stands in the same

position as the mortgagee and can claim no more than is justly

due upon an account taken between the mortgagor and mortgag< i-

at the time of notice given to the mortgagor (p) .
And tho

assignee of a bond or debenture of a company takes it subject to

the conditions upon which it was given by tho company to tho

assignor, unless tho debeulure was i8^*uell in a negotiable form [q

Where debentures were given to the promoter of a company 1:1

payment of his undertaking to I'oiin tlio comiiany, un.l were

assigned by him to several assignees, it was held that a set-oil

against the promoter for unpaid charges was chargeable against

the assignees of tho debentures rateably (r)

.

The equities chargeable against the assignee are such onl.\ :is

arise out of tho same transaction as the debt and are ;ivailable 111

reduction of tho claim of tho assiguoi': as payniont or s.iiisfactiun

made on account of tho debt; failure of the consideration for tho

debt, as in the case of a vendor failing to convey the estUo soM

after assigning the debt for tho purchase-money (s); dei'octi\o

execution of the consideration for tho debt, as defects in tlio

quality of goods sold, or of work dono (<); a lion or sot-off arisini,'

from the terms of tho agreement with tho assignor, as a banker's

lien upon tho money assigned, or tho lien of a oompany upon sliar. h

for claims on the shareholder who has assigned his slinres («). Bui

the debtor cannot charge the assignee w ith a set-off or eounterolaini

which arises against the assignor from transactions iudeiiendejit

(h !!, Ilri'ilirntn-'s S,lthu,n,t II'IO,

7!) I.. J. r. 74'« : I'JIO; 'i f'li. o4.'. S.v

Dm V. y:f)iiirii {l-:.u-l) HSIti . :< .In. .v

Lilt. -Ji-.T.

ff,i .lA,..„/-,« V. /'-./•"„ 1S.-,J . :-, 11. 1,. C.

Tllj ;
l:;.h,ir'ih' \.ri,.c IsSl). .'m 1... J. ('.

77 J- 1 7 ell.'n .'i.'ii ; rl.i;^!,,- v. Tiui,',ai

.( I\: lx'.i:i>, >Vl L J. <. 3S-|; [WKV: >

rli. I7.-I. S-.' /,' (l,ir,n.n.l\ Tfll'^- '\0(\r.

7> L .1. ('. 'ios; ifinii I cii. -i-'.n.

[p) T'lrnn- V. .svi'/r l'J00,7ii L. .1.

C. 144; (1901 1 Ch. ii:!.

'.,' PiKulh-inl r.itp.'n ehlim (IS'''*'. ''7

I.. ,]. •'. 'MVl ; L. R. 3 CIi. :!."i->. >^.

'

iy,<'. p. SSI,

(,•)/.. /,. .I.nws lsr,..),:!s r.. .1.
<•

oic; r,. R. S K<|. -JJ.'i.

1.. .1. C. -MVl: L. H. .i Iv|. '•'>'

it U'iN.i V. Kr.l,,,, 'ISTs , 47 I. •'.

l'-..* .-.7:1; :'. Kx, H fJ7; ,V,"/,>-,7;.. '

(,,'!. V. \,,il\mii'1!'ii,:l A'y. I^S7 .

-'

I.. .1. r. ('. ;!.'.: l:f Ap. T.-i. I'Jil.

'«• l;„.r/„l,ylf V. CnJ- ISSl . ;->ll 1. .1

.

C.~ 772; 17 01.. I), r.in: Jf.,si:.n v.

ll,,/.f„r III.'. (18,s:i .
;'>-2 L. .1. C. -ia'.i.
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of the debt ussigned (,a;) . The ur^siguw of a debt also takes it <-'uap. I.

siil)ject to any right or wjiiity iu llie dobtji' to avoid it or have it

Sft aaide upon the ground of fraud or other sulheieut ground (y).

So the assignee of a uioiigage debt auijuiivs no riglit if tlio mort-

gagf was given by trustees in breach of trust to tliu knowledge of

the mortgagee {z]. And if the debt was originally void, as being

illegal in matter or in form, the assigns is in no better position

than the assignor and has no elaiin; as in the cis,' of bonds issued

I)y the directors of u company uhich are iillru vires, or in fraud of

the company ; and though the assignee gave value for them and had
no notice of the invalidity [a).- The debtor tan assort no cijuity Equities

ii^'ii inst the assigned' arising out of any traiKa'tion with the assignor ^1^ """'

after rnceiving notice of the assignment; but he ean assert eliiims

accruing at the time of notice though not due and payable until

afterwards (fc\ And it was held that the debtor could not claim

against the assignee for advanrrs made to the assignor ;ifter notice

of the assignment though the advances were made and expendetl

for the purpose of completing the eonsiileiation ujjon which the

'!;Iii became payable (c). Wheiv a shareholder assigned deb'n-

tincs of a company after the ommencement of winding-up, it

\\as held tiiat tlu- company might si oil' subs-ijuent calls upon the

shares, because the liability to contribut ion iiecrueil with the wind-
ing-up and before the assignment (7 .

The debtor may be barred of any ocpiity against the assignee by BjuiticH

liie conditions of the original debt or ontract with the assisruor; '''"^.^'y ,
. , 1 • ,

»

" o '"'
1 iDiiditions of

lie nia}- contract himself out of the right of resorting, as against Ji'l't.

the assignee of the crolitor, to his e|uities agains', the creditor

himself" (e): as was held in the cas.; of debentures of a company
issued under their articles of association in payment of the pur-
chase-money of estates onveyed to the company, and expressed

to be payable to the vendor and his assigns 'J^. .So whore deben-

'.!) A'j- p. Tfifj/t XHHl], -3 ',. J. V.
in 18; 25 C'h. n. .IHT : lir ami C/i(i/m,m't
nw (lh8,i), flj L, J, C. 4C0 : 30 Cli. D.
•U).

(!/) Tiirloii V. Snisoii (171S1, 1 P. Wms.
496 ; (hahaiii v. Jof,u.mi 1863), 3S L. J.
*:. :t74 ; L. R. 8 Eq. 36 ; JudJ v. Grmi
il875), 4.iL. J. C. 108.

.-) Hurt V. Tnifiiian (1860), 29 L. J.
C. 902.

(») Athenaum I.ifr A»fce. v. Foilei/
(IS58), 28 L. J. C. 119 : 3 De G. & j.
291. Sec Dm-ii v. Bollon * Co. (1894),
«3 L. J. C. 743

; (1894) 3 CJi. 678.

]..

h) .l.fr>i,» V. Aqr.i III: 1866'. 35
L. .1. <\ 6S6: L. K. 2 E.|. 674: irattii

V. /Vi..'.//(ia01
, 70L. J. C. I."i7; 1001)

2 Ch. 2fl4.

(. ll.ire V. J),i>iiiMir (1878), 47 L. J.

Q. B. 722; 3 Q B. D. A69.

Ill) /,.! p. Mnrkinzh '1869), :JS L. .T. C.
199; L. R. 7Eq. 240.

(r) Eolt, L. J,. l\ji: p. jWic /.t'lilmid

M(/. Corp. (1868 . 37 L. J. C. 418;
L. R. 3 Ch. l.iS ; //r Gov * To. 1900),

69 L. J. 0. 481 ; (1900) 2 ("h. 149.

(
/) Ifmt V. .V. Asiim Tea Co. 1869),

38 L. J. Ex. 233 ; L. R. 4 Ex. 387.

3k
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Etiuitirtt

barred by
conduct of

lU'btor.

Pabt vr. turns were isiuoil to a person for tin- |>iiii.os,. of laisinj.' money,

"
under a contract l)y him to indcnnufy tho comimny. it was hold to

bo contrary to tlio intention of the parties that an assii^nre of a

debenture shouUl bo mot by a chiim apuinst the assignor upon tiie

indenini(y (.r/).--Thc debtor may also be larrcd by his own ooii-

duct from setting up efpiities against the asiignoe. Tlius ,i

companv which i\u\ not inform the assignee of a bond, upon receipt

from liim of a notice of assignment, tluit tli.^ validity of the bond

was disputed as having b,-eu fr..ndul.>ntly issued to tlie u-^signor.

was held to In- ( stopp.-d from disput ing it against the assignee h .

And wliere the debtor accepted a written order upon him to ].;iv

out of the tirst money that should come to his hand on account of

the assignor, and dciiverod it to the assignee, he was held Imn. 1

from anv prior claim upon tho fund as against the assignee/^/).

Upon this i)rineiple a company by aee.pting an assignee of their

debentures or shares, and registering him as proprietor, were li.ld

to be estopped from disputing Iiis title and charging tho del)en-

tures with any liability of the assignor (frV And a corporation^

who have issu-l assignabhi debentures, tliough in pursuance of

an illegal contract with the person to whom they woro issued, are

estopped from denying their validity against liis assignee wlio

has taken them for valu(> and without notice of tho illegality 7 .

Assignment
of debt by
now agreo-

inent of all

parties.

To tho rule of tiie common law, tiiat an a-ssignnieiit of a delit

was illegal and void as savouring of maintenance, there was one

exception, namelv. wliere by an agieeinei.t of all tho parties, tint

the debtor, in consideration of his discharge by the nssignor, bound

himself to pay tlio debt to tho assignee. In effect B. pays liis

debt to C. bv assigning to him liie d.>bt of .\.. who cfliitrae's to

pay C. instead of B. Hut unless tlir condition of agreement of

all parties to tho discharge of tho debt of tho assignor and to tli.>

undertaking of the debt to the assignee is fully satislied, tlw rcMilt-

ing assignment of the debt is imperfect ^m). When the a-ive-

(a) Diiksvii v-Sudiiieii JVifc /if;/. (Il<68 ,

3S L. .r. Q. B. 1- : L. R. 4Q. B. 4»

Ih) Itruntoii't claim (IS'-i). H Li- •> *^.

4.J0- L. R. I'J E<1- *"'' ^''t' Jl"'"/""

T. I{alif<ix m. (IfSS;, 6'J 1-. J. C._699.__

(i) itarfarlnne v. Lmln- 1887 , 5i

L. .1. C. 92 ; 37 Ch. D. 88.

(A) Iligq' V. .V. A»fnm Tin Co. (18li9',

.IS L .1 E)t. 2.13; L. R. 4 Ex.387;

i> p. Vmtn-xil l.if' .U'c-. ;l»;0), 39

L. J. C. 8-29; L. R. tO Kc]. ti**;

Mottoii'» f«Mr (187:!), 42 L. .1. C. 7^;

;

L. R. II) Ell. 1114.

(/, Wihl, V. Hiinc Hint fnuimrs. (1H,H>,

39 I,. .1. n B. 221 ; L." R. '> <J B. (i42.

See ill' Uimiforii CihiiICo. (1883), 52 I.. J.

C. 729; 24 Ch. D. s'l.

(,„) CiroH V. Chnill,,/ (1824). 3 I.. J-

O. S. K. B. 03 ; 3 B. & C. .V,)l :
IVie v-

i:ii„l0H (18:!.n, 2 L. J. K. B. 51 ; i B. i:
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iiuiit is complete the assignment of the debt uiul autlioritv to pay C'hap. r.

tlie attsignoo is final and irrevocable (w, . In tbc s;inu> manner un
assignment may bo made of a future or contingoiit (lobt, so that

tlio assignee becomes entitled and can rccovot- against tiie debtor
only upon satisfaction of tlie conditions by wliicli the dibl

l«icoiii('s absolute: as in tbc ea^e of im order upon lln' cbiirtcn'r of
n shij) to pay out of the freight to become due on the loading and
wiilinjr of the ship; or an order for payment out of the pricr- of

future supplies of goods (o\ An order for payment out of fuliin

rent is within sect. 4 of the Statute of Frauds (;>; . I,, tlie c;ise nf Dii.i for

a debt for money received to tlie use of another, tbc assent of flii.
"""'•"''

,

debtor to the assignment of the whole, or a (nrtniii animm) of

the debt, oxprcssod to the assignee, operates as an ciVeetiiiil iijipro-

priation of the money to the use of the assigtioc, and entitles

him to recover such money under a claim for money iY>ceiv.d to

his use (f/).- The contract or ju'omisc of the debtor to pny accord- st„tui( cf

in?,' to the order or assignment of his civtlilor, is n promise to
'''"''•''-•

pny his own debt, though it operates in disehdrgc of tlic debt of

bis creditor: it is therefore not a promise to juiy tlic drht of

iinothcr within tlie Statute of Frauds, and doi s not re(|iiire wriltiu

cvidciici (r). An order in writing upon a debtor in g^>n>'r,il ti'rnis stan.,..

to pay a sum of money to another may constitufc t< bill of ex-

ehiinge. or order requiring a stamp, under the Stamp Act .<).

I>.\ the same process of agreement of all part ii's, t lie li.ibility f(.r A«>iKiim(.i,t

a debt may be assigned from one debtor to another. Such a trans-
" ''* " ''*"

action occurs upon a change in a firm of partners by retirement or

death, where the debt of the original lirm is assigned to the new
lirm: and the creditor, by continuing t> deal with tli(> lirm after

notice of the change. presu!iij)tivelyaccc|its ihc liability of (he new

m
m

Ad. li.t: Liiem(ff/e V. lln,ail/Hnl ISI^'J,

M L. J. Ex. 332: i II. i- X. (,():);

r,„l,,„„r V. fireni (1800), :)0 I.,. J. C. V.
'.'7: IX'. B.N. S. 448.

III! JlulehimoH v. Hei/inrth (IS38), 8
I.. J. Q. B. 17 ; -J A. & E. -tTi; «•»«,,
V. A'w™/, (1842), U L. J. Y.x. 173; '.)

M. & W. 411 ; Hiimillnii v. Spi.'ti'irmil,

(1848 . 18 L. .T. Ex. .TOS ; 4 Ex. 200
>( ll'iilhrv. R;slr,M {IHV2\, U L.J.

Ex. 173 ; 9 M. & W. 41 1 : If.wii/tm, v.
S/)ofli.^>n«,dr ^8^9), 18 L. J. Ex. .',93

: 4
Ex. 200; lluitmi V. /lU'vii {18:)6\ 2iJ

L. .T. Q. B, 27 : 6 E. ,\.- B. .jfi.i. .Sp,,

M^ili'.lii, V. .s,-;ii :\XM.. '. K.v. f.oi : ill

iijuitv (IS."iU>. 20 \j. .r. C. 17 : 3 Mao. i
O. 29.

( p) Er p. Hall : 1879), 48 L. .1. B. 79

:

10 ch. n. oi'i.

(y) Lill; V. 7/«v« (l:-i3(i!, (i L .T. K. B.
6; .) A. & E. .IIS- l.-ntKii v. irf'ttl.nh.,

(ISOS), 37 L. J. Q. B 280; L. R. 3

y. B. 7-.3.

(<; /I'wy.fM V. .Iiiilnmii ;i826^, 3 B. &
0. SI2.

.>i Si>c mile, Y- 8."i8,

:j K i
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V^ VI. lirm in Bubstitution for his claim against the former partn.w ;/).

Upon this principle, according to usage of the building trado. tlic

liability of the building owner to.the surveyor for taking out (l.c

•luuntities of the speciUcution for tenders is transferred to tl„.

builder whose tender is accepted (u).

a AJ.M:;'/;i« (."*•). 61 L. J.Q. B. 177 : (U92) I Q. B. »33.

i



C'irAPTKK II.

ASSIGNABLE CONTRACTS.

PAOK
Uillx of eichauvc—oiiitntctii of the partic»-iit'(fiitiiiti»ii by

ilclivery au'l inaurnement—rif^hU of holder—forifed niiraaturcK. 8fi'J

KiiiikerV cheques—liability of banker— crusisiMl ehe<iue»—forged
iiidur8enieDt--po«t-dated chequen 87:i

rn>nuwury noten , H'd

lUlU of lodingr— righta and liabiUtieH of indorsee— iudoriteineut
t\» aeourity—diiM^hargc of bill of ladini;—ntoppugo of goclH i«

IrniuilH—estoppel an to goodH xhippt'il 87G
Pnliciea of life ini<unini'e--poli(.'iei4 of marine insurumi' 881

Itebentuns of (•oinpuiiicn—local loan dibcutures—certititaten of
»hsreii gH4

Public stock certificates—dividend wiirrants - exchinmer bills—
jMistiil orders—foreign govcninieut bonds 88(1

!

<\\\

SoMi; contracts arc nogotiablu or ussigimblc in various degrees in Instances of

exception to tho beforc-iuontioned rules; either at oonunon law or ".ScK
liv statute.

Hills of oxcliango wore originally negotiable by the custom of Bills of

iiiereliants, which in this respect was incorporated in tho common ""•'""if^-

law; they are now delined and regulated by the Rills of Exchang<'

Act, 1882. The statute exjjressly provides (sect. 97) that "tiie

rules of common law, including the law merchant, save in so i'iir as

lluy ai'e inconsistent witii the express provisions of this Act, sliiill

continue to api)ly to bills of exchange, promissory notes an I

chc(iues.'' Tho following arc tho chief provisions of the Act reliil -

ing to the negotiation of bills and notes:—
Sect. 3 (1). "A bill of exchange is an unconditional order in Drawing,

writing, addressed by ono person to another, signed by tho person

giving it, requiring the person to whom it is addressed to pay on
<lemand, or at a fixed or determinable fuiiiro time, a sum certain in

money to or to tho order of a specified person, or to bearer '"

^«).

^
(') Sue nVlmuM. Ayret{W,), 4'L..J.

I'. '. i . S Ap. Ca. 133; Uhambertaiii v.

Yo'iHQ (1893 , 63 L. .T. Q. B. 28; (ISlii

•1 ^. B. tM.
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I'AET VI.

Aret'pUiii''''.

Cuntnrt of

«cwptor.

Drawer.

InJormr.

Negutiatioti.

Drlivery iiiiJ

imloraoinciit.

AUHIONMENT (IK C0NTBACT8.

- Soft. 17 1 / Tbf umptumr ..f a bill in the sinnilirulioi. l.>

fhe dru«w or l.ir s,..i.t to tlio onU-r of the drawer. C^.) U inu»l

l,e writtiii on iL.- bill uiid U- Hignod l.y the drawee. The iiu-r «.«-

imluri' ol' the drawee without additional words is suHieicnt hj.

Sect .-.4.
•• Thv. acceptor of a bill by accepting it ougaKes thi.t

he will pav it accordin^? to the tenor o£ lii« aeeeptaiuo.

Sect •»> 1.' • rh.' drawer of a bill by drawing it engu^'e-« that

„n due pivm-ntnient it hIuiU 1h3 accepted and paid ac.ordinj; tn its

tenor, au.l that if it be dishonoured he will compensate th. I.nl.l, r

or any iiulorser who is compelled to pay it, provuleil thai the

re.,ui«it.' pi-oe.v.lin^'« on dislu.nour Ih> iluly taken." -Viul l.> the

Bame section, «ub-8. 2), the indorser of a bill by indoisinu ,l

.....MiL-es to thi- same elTeet as tlu- drawer, to the holder or to a sul.-

s,..p,en» iudor.ser who is compelled to pay (c). But the bill uaist

be complete on the face of it bc>fore a person can incur liability <«

an iiulois..r uiul.r this seeti...i uiih's^ it in in the hands of :i I.M.I, r

in due course d).
,

•

Sect 8 1
.

•• When a bill contains words prohibiting tiaii>l. i,

or indicating' aii intention that it shall not bo transferable it, i>

valid as bnween the parties thereto, but is not negotuiMe
. .

l^-> , A lUKotial.l.^ bill nmv be payable either to .n-der or to U-Mrv.

('i ) A biiris payable to bearer whidi is expressed to be s.. p»>..l.l.

.

or on which tlu unl. or luat indoisiiuci.t is an indoisemciil .a

l,h,,ik 1. A hill is payable to or.hr which is expresse.l V> h.' -"

paxahh'. o.- which is exj-ressed lo Ik) payable to a pailicul;..-

ptrsoii, and dors not contain words prohibiting transf.r 1.

Sect. 7 v^i- -Where the payee is a lictitious or u.)n-exi>l imi;

p,.i„on, th.' hill luav !>. treat*; I as payable to bearer
.-/

.

Sect ai . 1
. • A bill is n.>?otiated wiien it is transferred fiom ..uc

person lo auulhir in such a manner as to constitute the transleivc

the hohler of ll>e bill. ;i.) A bill payable to bearer is negol late.l

by delivery. <;).) A bill payable to order is negotiat..! h,'

the indorsement of the holder (completed by delivery h .

<!) Sw VhnllKii'ih V. ///«*«;/ (1S78), 17

L .f C. 1'. ;n.-. ; il C. r. 1>. i:if.
:

A'.Wc

V. M'Kiiilai, nSSd,, 5 Ap. Cu. 7.'i4._

,) Ld Blackburn, .V'''f/fV. ;tf' A ih/.i,»

(I.SSII), ,-) Ap. Cii. 700. As to Dotico of

dishonour, »w ««'', p. »64.
., , ,

III) Jiukihx V. Cudiher (1898;, 67 L.. J.

<i. B. -SO : (1898) 2 Q. B. 1(18 ;
Glfnu

V. llriice Smith (1907), 77 L. J. K. B.

1«3 ; (1908, 1 K. B. 203.

(r) XaUmal Ilk. v. Silk. (ISUO), CO

L. .1. Q. B. 199 ;
(1S91) 1 Q. B. \^:<.

f See Meyer S; ro. v. lleenij; I ' ,! :i

wr„.(1891),0lL. J. Q. B. 20.i:(is;".

A. C. .V20. ,. ,

(») Sec Ilk. of KmjUiml v. ) «./.."."

(18901, 60 L.J. Q.B. 14;): (1891] A. t.

107- riiilfmi V. AlltHhoi-oiiffh (\si.H,
.
i:b

L. J. Q. B. 721; (1897) A. r. 90: .V.

n«rf S. Wahi' Jlk. V. Maetxlh (1908 , ,,

L. J. K. B. 464; (1908) A. C. I;i7.

[h) See }i,vhii!-jf T. IJr.>jd MSI" .
!'
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Stcl. '<i'i (1. "An imlorsoiiii'i.t mml l)o \vt'itt4}ii uii tin; hill itself Cii»r. II.

uiiil Ih' >ti>?ui'il liy tln' iiulors.-r. Tlio Hinipli' ijigimluic of tliu

iudui-MU' on tlu> bill witlmut iiUlitiuiuil wui-iIh \s .•iiillii iiut.

vO.; An iuilursuiui'nt niuy be niinif in biimk or H,»(<tiul. It iimy

iiUu coiitiiin tiTiiw iimkiii^' it I'l'strii^tivc. " Sect. '11 1.) "An
indoi'M'nii'nt in blank sjii'i'ilii"H no inl'iisv, nml ii bill m) inilorm-d

iMTonii's |)ii,viibli< to bnii'c.'. '2., A s,t:'cial in loi'.ii'nirnt (t;ii'cili('«

till' pi'Mon to whom, oi' to wills- or.liT, tin; bill i^* ti> li' inivublo."

Sc'tt. '•]'• I. "An inlor.-irniinl is icitrictivi; vliiili iiioliibits tin.'

fni'tlicr ncgoliution of tin- bill or which cxinvscn that ii is a nici'i'

lUithoi'itN to (leal with thr bill as tlicrcby iliii^ulcl, ami nut ii

tninsfi'i' ol' the ownciBiiip llu'io)!'." Snt. 'Mi \.j "WIhtc a bill

is negotiable in its origin it continues to bo negotiable uitil it haft

been ^a) resti'ietivelv inilorsol, or ^b disc'iargeJ in |iaynient or

otlurwise. ['i.) Where an o\ei'.liie bill is nei,'.)tiate 1 it uin only Orci-Juc bill,

be negotiated subjeet to any defect of title alTerting \t at its.

niiiturity, and t bene 'forward no person who takes it canaeciiiiroor

gi\e a better title than tliat wiiieh tlie person from wIidhi be look

it bad ^/ . ^1. l']xee|)t where an in. lorsenioat U-ars date after the

iiialurilx of the bill, every negotiation is iiiIiik'i fiiric di/emed to

liii\e been elTo;;toil befon- the bill was ovordur."

Sect. -VS I. " While tile holili'' of a bill pavabi^ to bearer

negotiates it b\ delisery \\itho;it indursiiig il, ho is called u

liansferor by deliverv ."
'ji.) \ liansl'eior i>y delivery is nut

liable on the instriiiii'iit . ('].) A transferor by delivery who
iii>;otii;tes a bill thereby warrants to his iiniiie.liiite transferee

being a holder for value that the bill is what it purjiorts to be, that

he has a right to transfer il, and lb, it ai the time of transfer ho is

not aware of any fact which renders it valuelobs." Sect. 31 (4.)

" Where the holder of a bill payable to his ord"r transfers it for

mJuo without indorsing it, the transfer gives the transferee such

title as the transferor had iu the bill, and the transferi'e in addition

urcjuirps the right to have the indorsonient of the transferor ''
/,•).

Sect. 37. "Where a bill is negotiate I back to the drawer, or to a Negotiation

jirior indorser nr to the acceptor, such party may, subjeet to the
p'J,rty°'^

Xopitiatiou
witliout

iiKloraomciit.

ill

1.. .1. Kk. i.iT : I Kx. :)_'
: Ii.„, v. /.„„/.

li'i. ' iMKi , r,.! Ii. ,1. c. :i:i).

/..• /.. Sinii, ,IS(IS , L. If. r> Kq.
HU . F.j II. I>i„„',it r„miii,niiil /«.
.'1ST" . ;i) I.. J. C. .-.SS: L. R. :, Ch.
.'i-'is. So(> Ai'ml- V. Siiiilli flS91 , (il

L. C. lOi: (ISS;^ i Cii. -.'iR.

/.• Sv Whi^thr V, /;i,v/,,' isti;) . :ij

h. .1. ('. I'. 101 : It U H. N. S. JIS:

(i,„.,i V. ;/'.(//.., (1S9:; . r.i l. .i. (}. B.

-M: ll.i;l,„''ii V. Whiilr, Uin2,, 71

L. .1. K. B. j;.); V-Mli 1 K. B.

I.
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Tam VI.

lliilJtr in

i1mi< mum*.

HiichtK of

holder.

Fnrgwl and
traautIiori.--f»l

cignatiif"'.

AWKiNMKNT OK WNTRAtTM.

provwioiw of tliU Alt. r.«-i«Mi.- .uul fiirtlicr n.<«.>Jiiito tli.- bill. Iml

Iw is not i.ntitl.«(l U. cnrorco iMiviin-iit of tli.« l>ill npniiist nny ml. i
-

vonintf porty to whom he wus iiii-viiiiwly liablo"'/).

Sttt. •,»!• (1.) "A lioldci- in due ooumo is a holilor who liii»

takon 'm) u hill, comi-lrto ami insular on tlio fao.. of it, und.r tli.

followiiiR coiulitioHH, «rtin.-ly : .1) that h.- l.oouni.« tho hohlor ol ,t

la.for.' it was omt.Iu.s and without notice that it had Ihvu piv-

viouBlv di»honoun-d: h that h- tfwk tho hill in k'-^"! f'*"'' '""•

for valii.', and that at th.- tini.- tho hill wan nPRotiat.-d to hnu hr

had no notioo of anv d.-frct in the titlo of tho p.'.son who n.-,,-

tiatod it." (M.)
" A hohlor (wlu-thor for value or not who d.iiN.-

his title to a hill tl.rouith a hohh-r in duo fonrso. and wlio is nm

hin.solf a i-artv to anv fraud or ill.|r«lity alT-eting it, has all tl,.

riKhtr- of tiiat holder in due c.urw as regards tho acceptor an.l ail

parties to the hill prior t. that holder." Se.t. ;J.S. 'The riirl.l>

and powers of the hohh'rof a hill are as follows: {I.) Ho nrnys,,,

on the hill in his own name. (2.) Wheru ho is a lu.l.ler in <hv

oourne he hol.ls tho hill free from any d.<f.ct of title of prior

parties, us well as from mere personal defei.eos availal.lo to 10101

parties amongst themselves, and may oiiforee payment n>?.mist ;,ll

pintle, liahle on the hill. :$.^ Where his title is defeet.ve, ,1 l,^'

nejrotiat.>s the hill to a li.ddor in due course, tliat holder ohtain^ ;i

^ood and oomplete titlo to tho hill; and if ho ohiains paymn,' oi

the hill .
„. prrson who [mvs him in due e )Urso frets a valid -h-

eharjie for the hill." Sret. :?() •,>) "' Hvory hohlor oi a loll .^

pri,r.; fork d ned to ho a ladder in due cmr.se; hut if 111 ;.u

action on a hill it is a Imitled or proved that (he ami-linco. is-u".

or sul.8e.,ueiit negotiation of the hill i*. alto.^tpl with fraud, dul•.^-.

or force and fear, or ilh-ality, the burden of proot ,s shill

unless and until the hoi ler proves that suW-pient t . the allrL'. 1

fraud or illegality vain- has in go,.d faith heeii -ive.i lor lli>

biirfrt)-

Sect. 2:5.
" Xo person is liable as drawer, iudoiscr.or aecrploi of

a bill who has not signed it as such," Aim sect, 21. ' Subjecl t..

tho provisions of this Act, ^^here a signature on a hill is for?-! -r

placed thereon without the authority of tho person xn hose si-i.,!i i;r.-

it purports to be, tho forged or unauthorisod signature is ^\:l-!l^

(h M-ill;m„„ V. r,„ri„ (I8S1 , M\ Q. B. 224.

I, "j. Q B. ;VfS; 7 «. B. I>. i.:ti'. "' ^<-'' '
V. lln^'rr {I'^S"

L. .1. <J. n. i:!2; JlQ H. !> H'-
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iiit>|it'itttivc, iiiid no riffht to ri'tniii tin- bill or in g\\o n (lw(;li:ui?«» "••*. If.

lliciofor or t<t I'uforoo |itiymonl thfifof uj^uiiiHt iinv piirty tlii-nlo

(iiii 111- o«|uiri'<l throuph or iinil<r flmi xijfiiiiliir.-; iiiiloi*'* tim |inil v

iiiritinnt wlioiii it in ooirrlit to rctiiiii or iiiforii' |tiiviii('iit of tin' l>ill

ii. ]iri>(luili'il from sitting ii|) the for(ft'rv or wiiiit of mitlioritx .'

rpoa thp |>riiui|ii<' of tiii^ cimormciit wliori' ii l>iil in nn i>|.tc,l piiy-

iihlo at A Imnk. ami tho Imnkor juivh to n for- I iniloritoiMfiit. ho

cunuol (>liiu>i- liif* cimtoimr with tln' uinniiiit loiiu'li In- in iriiilt y

of no br"ach of tluly to liiit cuntoimr. ^riving rinc to tin intiijH'Mili nt

latiik' of ootion, by ri'ii«')n of imvini; puiii tin- l>ill o\ nnb-w* I In-

ciiotomtT in f^toppcil by hi« own nt'(rli)?oiio • in iKcrpf ini» uih!

ni>'<)tialinjr tin- bill from iu»»<'rtinir tlii> l'<>r>ft!ry /, .

Si((. 7-"{. " A cliiM|iic is II 1>ill of (Xiliiiii^'ii iJiavMi on n Imiikcr BanVir'n

. 111 • •
!• I • » I'll t'hc'l'"'"'

piiyabli' on (linianil ; ami '
tlii< proMsiKiis ol lint Act appluMi'lc

Id II bill of oxLliaiigi' payable on (IrinaiiJ iipply lo a olioi|Ui' ';

anordingly u cIumjuc is lu'gotiatfil by dcliscry i>r by iiidorsi'Miiiit

in till' sanio manner as a bill of exrliaiijfo ami willi similar liabili-

tiis '({). Sect. 74. A reasonable timo is uIIowimI for tlio jiros'Mil- IVi-pntment.

mcnt of a chcuuc for payment: having regunl ti> " the iiiiluie of the

inslrumeut, the usage of trade and of bankers, and the fuels nf the

piirlienlar ease"; and if not pres'iiteil within a rensonjible time

till holder keeps it lit his own risk against Ins- tliroiiu'li the deliiv.

ii- l.\ failure of the banker: the drawer is disiiinrged ol' ihe elie(|iie

Ik llie extent of the h)S9, and tho hohb'r beenmes a i reilitor. in lieu

el' Ihe drawer, of the banker to the extent ol" sueh diseliiirge ,

/

r>ii( the negolialion of iin overdue ehiv|Ue does unt nllect the holder

with notice of a defect ivo t illo in the per> >ii from \> hmii lie ttiok i(,

i!s in the eas • of taking an overdue bill of exehang.'; the delay in

presentment is merely a fact which has to be eoiisidere I upi>ii the

(|Ue>tion of such notic'' arising («).

A banker i.s bound bv the eustomarv eiiitr.iet with a eii>toiiiir ni^»lit« and

1 1

'

1 • I 1 I !• I I' •! lintiilitifs if

to pay eheipies dnnvn upon him, si loni; as lie lias liiiels oi iiie
^„„i„,.

customer applicable to thi> purposn-, un li>r tiie penalty of siil.-

stantial damnires if he neglects or refus's to do so / . I'>iit h

.'1

(„( l:..U,h V. r,„Wr (I8.-.I). 20 1,. J. C. p. js: ; S C. H. N. H. :!7.'
:
JA /»'

Q. II. '270; Hi (J. B. .'.110. Ami we \. r/,,,l.s,/„/, ///. (IHS.ii, !> .Xp. C.i. v..

». liU, i>i,>i,
J).

ST.'). (<) **'i' ""''•.
I'-

''•'"'

>,, II!.. L/fMn/andv. l'i'/limini\H9n), '\ A* /...>"'../ "/ / i,„„i/,/ HI:, v.

fiO L. J. ii. B. Il.i: ISUl) Ap. Cit. (l>,.;,m' IssJ
, .">l 1.. -1. W. H. --'I: >>

l(i7. See ' p H7.5 «i B. 1). •!*>..

W AV-»«' V. /Wr/'(1800;, 21) L. J. (' ."/".:'"' V. Il.il„,.i.s \\M>.'J\...^.

ti
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CtoiuhnI

rlif<|ni'«.

!•*«? VI. cl»iH|iii' ilocK iiol ii|MTttli' IK uii O'winiimoiit of »o imiili nf llu- ftiii<l-«

to th.' jMiviH'; iIh- iiiou.«y <lt'l>i*iti'il witli u iNiuki'r Immiij? u li>!iii ul

liH almoliilf iliN|K)«al, mil not u trust or luiluHiit of \\w it|»«ili.

fund II. lUwdT'i. •• Thi- .litt>' ami iiutUoritv of u Uiikt r (o

pn\ 11 «li<'t|Ui> «lra»n on hiiu \>\ liin oiwtoin«T an- ilfl-'iiiiiii<'<l l..\

(I .ouiiJrrnmnil of |mynii-nt ;X , i2 noliot of tli.' tii»t"iii>i h

diiilli." Wilt 11 It iK'Koliiildo chc|UO in tmiti into a Imnk hikI

civilit.tl to till' i.iHtoiiifi'* iKTtunt, tho Imnk.-r Immimim'^. iiivi»iiiii|.-

ti\il> iht hulil.r for xaliu- in tliio e tuiMc, ami not iiuivlv a«;iiil !.•

collii;! II I li'' iiia.N Ml.' till' tirawer or imloiHi'r in lii*o\\ n iiuiiii' ;// .

Silt. 7t> J.)
' Wlirrc a c1iim|U0 U'uii* a'itm< itn fare mi adilitiini

of ^ii) llif «or.lH aul t iniininy,' or aiiv ul)lin\iulion llui.i.l'

ImIwi'i'H two |.arall«'l liaiiHvoM.! liiu'S, oitlior witli or witinmt llf

vonU 'lion iHp.tiaMf'; or J>) two parall.l liii<s «iiii|)l,v, cillirr

vitli or without tlio wor.U 'not u-gotiaM.-"; that ad.lilioii .
oi,-

et itiitii* a crossiiif?, ami tho Lh(H|Ui« i-* ito^hc 1 g.-iu'iully
.

/,'
. )

NN h. iv

a tlifciiU' htiirs acio8« its fare an addition of tlin n^iiiii' of a hiiiikn,

eith.r uitli or witliout tho wor.U not u.';,'titial>!o,' lliiil aldilKHi

const it ill cH a cro-«iii>f. an I thi- chn |Ut' i» (•.•wv I siM'i'ially and to

thai l.i.nk.r. S..!. 77 provid.-s lliat .1 elio^uo may h- rn.-.,, d

g.u.niliy or h|MMmily ami with tli" words " n .t lu'^'oliahl.'; :i*

aU>\v. i\ Ihr drawr or l.y the li .Idm-. And *'(.'t. 78 makes ihr

trosMnua malniul par. oi' ihi' uIm'.iUcs whi.li it is u >t lawful l'..r

mix iMi>ou 1.) oldit .rat.' or altor. SiMt.7!i. " Where th ik-r

).M\s ii .li.^,ur irosT I jii'iiorally otliorwis • tliun to a bankt-r, or if

. 1,,-srd >|M liiilix otli.rwis ' tiian to th.- hankrr to whom it is cro-Md,

ii.' i^ liiilil. I.) iho truo owner of tho ehi- (Uo for any loss he may

Mi>liiiii owiii!.' lo the cU'iiu." having been s> paid " --). Set. ML

•' Whi rr th. hanki'r on wiiom a erosso 1 chonui' is drawn, in j;o mI

iuitii aul wlilioul n.'-lig. n.v pays it to a hanker or to the sjM.eiiil

l.ankir aieordiiig to the erotssiug, the banker |)ayin.-,' the eh,., if

and, if the ehoquo has come into tiic hands of the payee, tlie

drawer i*hall r.s])ectivoly »jo entitled to tho same rights and !>>

placed in tl siuie position as if piiymeiit of tho clieipie had

O S. K. B. 42 : 1 li. -V: -V'l. 415 ; itolix

V .s:„ ,nl IN.-.I , n L. .1. C. r. lis:

lie H .ili.i; A'.././" V. H'Air. /'I/ ; I,SSil.

.w 1, .1. U. H. 4ir, : iM). II. V. TM.
„ //.././."«.«.." V. f../.>/'i- 1S74), L. 1.

I'.i J':ii. 71.

.) I lilt lie V. ImiiluH ViliJ * iliillilut

/;/, wm-,:, T; L. .1. K. B. :5I1 ;
(lo'w

1 K. B. '''ii.

(il) Kx p. tiichiliili 1SS2 , 51 I.. .!.<'.

4r.i: lit Cb. II. 401t ; Mtl.iim f. r'/v./..<-

diili-'llk. aS8:li, i) A,i. fa. »''
;

-V.^'"'."'

]sli. V. Si''v d""!!,, (io I(. J. H. B. I'.'O ;

(1891; 1 <i n. 4:^5.

(jl Si"> Smith V. I'li'mn Ilk. nj I.un'l'"

1875. 41 L. J. Q. B. 117: 1 «. B. I".

:•,! • V.'h'irit V. hilhi! ISTO). 4"' ! '•

Ex. 655 ; 1 Ex. D. 3(iH.
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Wn inatli- to tlii> Iruo owinr ihiifi.f." Scit. Ml. Where a Ciu». II.

H'l'Min liiki'.'* a I'liXK il t'lii'.|U<' Ntliirli Imii.o oil it ill'' mii'ilt 'nut Ni>ii>iM'ir<»

ii,.K.>liaMr; h- nlmll not \m\>; uii I -lull ml Ixi r.iml.l.. .it giving «'•'•'••'»><"•»'

It bt'ttcr title to till' i'lii<|ii« lliiiii lliiit >\liiuli lilt' iHTMoii from

wlioiii III' toiik it Im I II f*'<t. H,». "Win IT a Iwuikt'i' in tfCMwl

fiiilli mill willioiit iii'ulii^.'iiri- fi .<iv<>f) |iu,\ tiii'iit for u I'lmtotiirr

of u i'lii'i|iii' i^rtMH ' I ^riii'riill.\ or >|ii'('iiill\ to liiiiixi'lf, uiid tliu

i'ii»toiiiir liuH no tilli- or u liffirtiM; litli' tluivlo, ilio Imiikor

^lllll not iiiriir aiiv lintiilil.v to tlio trii'' owmr of llio cIh' |Uo

l>\ ri'iisoii only of lunin^f it rixi-J mii'li |ni.\iiii-'iit ' h); ami hy

llic IWlUof KmIiuiiiT'' (loxt'il ('ln|iii'», Alt, IKiMi, ^. I, u Imiikcr

rrciivi'ft jiiiyiiii'iit of ii riii»<i'l flii'ijiu' for u nintoiiH'r, nolwith-

itt nulling' 111' iri'lilM tlio iv.i'^loMK'r'it arioiiui with llii; aiiioiint of

till' flii'iiiic licfori! ii'iH'ix in>{ paviiti'iit llu'l'iot ,( . Srt. (JO. Forged

.... I '11 II. 11 1 I II iodont'iiienl.
" W lun a lull pavalili' to or'li'r ou iliinainl is ilmwii on a iMiikor,

lint till' liaiikrr on whom it it ilrawii jiMXs tin- liill in ^.xil failli

hiiil in the onltiiar\ loiir.T of liiioiin"**, it i» not inciiiiiiii'iil mi the

liiiiikrr to show t!ml liif iniloisi'iiiiiil ot tlio |iii\ii' or any siiUd-

i|iii III •iiilorMiiii'iil \\M« iiiiidi' Ity or iiinirr lln' authdrity of tlio

jK ixm whos" iiiilcir>'iiiriit it |>iir|iorlft to Ix'. iiiid iho buiikfr in

th'cnii'i! to have jiaiii the lIu'iiiU' in <iil'' rouiM', alt!ioU>,'il mu'li

iinlorscnirnt hast luiii foriri'il or iiiinli' uilhoui aiith"iity "
»/).

I ill:' I'litictiiiiiit iqiplii s to iirior'»i iiiciils |'iii|iipil m^' to hi' iiiiiili' hy

nil iiL'i'lit with aillhorit.\.lhoiii;h in I'ai t uiiiiiillinijsi i| r . It docs

not [irolccl iiii\ olhrr l>:iiikir or |i(i>oii who it, 'i\('s thi- pro'ro U

ol' a forffi';! or iinaulliorisil iinlors'iiiriil ihrniiirh ihc hank' r on

uhiini liir hill or chniiii' is ilrawir, mil iIm' ri','htl'iil ow.irr may

A ihi''|iii' may hi' jiost- 1' .l»tcdriri)\(r tiic nioiiiy Irmii >uih iit .ivi r /

(iiiti'il.suhiti't to iIk' ohji'dii'ii that it .-lioiihl h" .^t.imin .! as a ..ill

ul. Ailian^'i': hut tiiis ohjuliim ran c>iil,\ 1 ' laki'n whilst it iTiiiains

aiipaivnt on till- far • of llii- iii>l lumciil . .iii.l lii'l al'ln- th'' ilat.' has

hmjiion.

i

,ll i:/:. isua
,

liii I,. .1. If l<. I'.it; (iN'.ili 1 ^i. Il.4;i.i:

II. H, l.llttltOH It'

jl'Min, Til h. J. K. 11

A. C. 414

'.m:. (I'jiii

/': Sl'( ii: it>i. V. /.:„»/. * r.-. ///.

I'liii. ;o r,. .r. k. h. km
411.

'liio:t\

(l'."i4^

V f'lljKti.l \ t:i,\. lii. V. iiftihui

72 L. .1. K. t<. l.'.l: il!iii;i, A.t .

lilOl) J

.t<T„/(v.

N» U. 3. K. B.

K. I!. 4GJ.

,r S.r //'/(',, V. ll'hrrlinUilit

IHTV
18:!

U I.. J. K<. 121 ; L. U. 10 Kx.
,t.ii\ I-;,, itk. V. (;.

VI I.. J. K. It. i''.l ;
I'.Mit) A. t'.

And wet' .sect. 'J:». */«^, p. H7

ItMlll),

r/,..r/... V. mnkirilliW*'), U\ I.. .T.

I'.ion A.c. r. 1'. lis ;
.'(,'. p. I). I'll.

/, 11,1,1,,

('. f.

V. fl„

(I)t71), 4:) \j. 3.

I.. I!. '.I r. I'. •>l't: .lii„,td

IliM,!'

/</..( isrii). 4'") L. J. ('. V.Mi;
1 I'. P. I), i"'' : I'litrilf 'ill" ('"l'"il '<>. V.

)(•,/.."/ ii!<so;, 4U I-. J. C. P. 71:).

Ii

I i
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Part VI. olapsotl ami it linB hocoino due and iniviililf oi» di'iiiuud; and

though the hi'urcr took it hefoio it was due, ami thcrofoiu with

notice of tli(! iHmt-datiii<r g). Tlu- diawiT of a post-dalod clieiiuo

in umloi- no oblipatioii to stoii its pn.vin. iit for tlir benctit of a thud

party, a-f it niav have frot into the handn of a hiina fide holder fer

value to whom lie would he liahle h .

I'roiiii»«ory

notes.

Sect 8;5 i^l., "A promisBorv mne it* an uneomiilional proiiiiso

in writing made by one person to another signed hy ti:i; makei-,

engaging to pay, on demand or at a lixed or determinable futuiv

time, a sum certain in money, to, or to tiio order of, a spoeiticd

person or to bearer (/). (2.) An instrument in the form of a mito

payable to maker't* order is not a note within the meaning of this

section unhss and until it is indorseil by the maker." Sect. 84.

"A promissory note is inchoate and ineonipletr until delivery

thereof to the payee or l)oarer."' Sect. HS. "The maker of a

promissory note by making it engages that he will pay it accordiiii,'

Prcenhntnt. to its tenor.' Sect. 8(1. .\ note payal)le on demai..! m'ist he pi. -

sented within a reasonal)le time, uk against an indorser. having

regard to the nature of the insliumeiit, the usage of trade, and llie

facts of the particular ease; l)ul it is not deemeil to he overdue for

the jiurpotie of affecting a h.-lilef with defects of title by reason nf

a reasonabh- time lor payment having ehipseil A). Sect. 8!)
(^

I

.

"The provisions of this Act n-lating to l>ills of exchange a].|i!\

.

with the nicessary modiliciit ions, t . promissory notes. •,'.' in

api'lyiiig Iho-e provisions the maker of a note shall l)e deeiin'l lo

correspond with the aeeei)toi' ol' a l>ill. aud tli.' lirsl indoiser ol m

nole shall he deeiiu'd to crrespoiid with the (lra\\erol' an aei-e|i|i.l

hill payal)le to ilrawers order.

I

Bill« "f

Triiiisfir of

tlir pminrty

A bill of lading is the docuim ut signed hy the master of a sliip

upon the shipment of goods for carriagi', acknowledging the rec^ii't.

of the goods on board, and undertaking to deliver them to tiie e.in-

signee "or to his order or assigns, " upon payment of the freiulii.

and satisfaction of th .ii litions si ii>u!at.-d. Hy the common

I,/) l!,iH'i\. hni 'IS77,, 46 L. -t. Kx.

(i(|-> : -1 V.x. D. -Ji;'-. Sic Clarlr V. /.'...A-

(ls-7), 17L. J. Q. n. II"; :i <i. » D.

170.
(* Fr ,•. Itiih'li'h l«S'2K ''I t' •' <'

4fi-2 ; 111 (-'li. 1). 4(l'.l ; linm v. S/,..n;ii:iii

(IS'ih . (17 I-. .r. I'. >!:!; I»*'JSI -' ' ''

.)M1'.

h) KiiLii-md \. r„rr"// (l!Mi:;). 7;! I.. '.

K. n. 20S; M'l'--) 1 K. B. >;<!.

(/ .Sw»i, 4li3.
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law, t'oiiii(l(>(l upon flic custom ol" iiicrcliiitits, (Ik; bill of lading Chap. II.

r(']>ri'wnt8 tlu' j;oo:l>; ami tin' inilorsoinciit iiiiil dclivcM-y of tlio i,y imlniM-

l)ili of liidinn; by tlin Hliippcr or owner of t\w. fjooiis prosiiniptivtily
'""''

tiiinsfc'is tilt" projx'it.v to the imloisou /). Hut tlii! contracts con-

taincil in tin- liill of lailinj,' for the c;irriajj:i' and (hdivcrv of tlu-

I'oods and for tin- i)aynii'nt of frt'ifj;lit, by ihe iioiicral rule of

coniniuu biw, were not assij;nablc, and the indornco could ncitiicr

buo nor be sued in his own naine in . The c unnion law rule was TiHu«ferof

, , , ,,.,, „ , ,. , 1 ,-. 1 • 1 , 1. II tlio contract.

ol((>red by the HiUh ol liatliny; Act, 1H.>.>, which enacts us loUows:

—By .sect. 1, "every consijriK"*' of g.iods named in a hill of lading',

and every indorse(! of a hill of ladiiit,' to whom (he iiro|)erly in the

goods therein mentioned shall pass, upon or by reason of such

consifrnnieiit or inilors^ment, shall have Iranaferrel to and vested

in him all rights of suit, and be subject to th(> sarii(> liabiliti<>s in

res))ect of such goods, as if the contracl contained in (he bill of

lading had been made w ith himself." Hy sce( . 2. " nolhing herein

c()n(ained shall prejudice or alTect any right of stojipiige in Inins'ihi,

or any right (i> claim freighl against (he original shipper or ow ner,

or any liabili(y of the consignee or indorsee, by reason or in coii-

sei|uence of his being such consignei' oi- indorsei', or of his receipt

of the goods by reason or ill o.)nse(|Ueiiie of such CDnsigiimeiit or

indorsement ." My s!'c( .
'\. " every bill of lading in the hands of a

consignee or indorsee for valuable consideration, representing

goods to have been shipjied. shall be eoiichisive evidence of such

shipment as against the master or other person signing the same,

notwithstanding (ha( such gotxls or s e part thereof may not

have been so shipped, unless the holder of the bill of lading shall

have had actual notice at the time of n'i:'iviiig the siinie that the

goods had not h(>en in fact laden on board.

.V bill of lading is not alVected bv the terms of the charter-party UiKMsaml

or any other liability of the charterer, exet^pt so laras it is relerreil i„dor»ie.

< ill the bill of lading n: and a e;)lisigiiii' or an indorsee aceejit-

iiig Ui(! goods under the bill of lading is hound by that document

only (o). Henci' an indorsee is prcsumptiv(dy entitled (o delivery

of the goods on payment of (he freight stipulated in the hill of

i! .

4 !

' *

7) l.kklnrrov v. M,m,H (1 7S7). 1 T. R.
f:t; b Kiixt, 'Jl ; 1 .Sm. I,. C. (i74.

("0 Tfi'im/txoH V. Ihm'nnj I84.'»), 14

I.. J. Kx. :i20 ; 14 M. & W. 40:t

;

lli.mml V. Shepltnd (18oO), 10 L. J.

C. V. 219; 9C. B. 21)7.

{'<; I.r'luc V. Il'tird ;1SSS;, ,",' L. ,1.

Q. r.. :t7il ; 20 (i. H. ]). 47.^ ; T<i,iin- v.

Jtan l,;,.,f,i,ii Miihiimiil ./.-'i/« (11104), 74

L.'J. l*. C. 17; (1901) A. (".820.

(» fliii/i/f,/ V. fimifm-t (IHlill. .'•I L. .1.

C. 1". 5S; 10 C. li. N. S. HO'. S.*

Moller V. iMwy vlSj.i), 2') L. /. Q. H.

01 : •>£. i IV 7-v).

I'
•

•i

I :

ii
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Fast VI. lading, thoii!.'li n diffcront rato of froight is stipulated in tlio

"^ ^
chaitpi-party, and thotigh a lien for tho wliolo freight is tlipn-iii

stipulated (p). A bill of lading with th(> condition " freight pay-

able as per charter-party " binds tiie holder to the charter-party

freight for tin- goods contiiineil in the bill of lading; but it does

not ii;corporute conditions of the charter-party relating to ilonnn-

rage, unloading or other matters 7); nor does it incorporate a

stipulation of the cliarter-party for a general lion for freight upon

the whole cargo (r). A bill of lading "for deliv.'ry to order

against payment of freight and other onditions as per eliarti'i-

party'" includes only the conditions of the charter-party whidi

aro to be performed by the consignee '.•*). If the bill of lading

incorporates by refereneo the conditions of the charter-party, and

tho condition!^ of the two docn.ients are inconsistent, tiio bill of

lading prevails as between the shipowner and the 8hipi)er of tlie

goods^under tiie bill of lading or his indorsee '/). And it is the

duty of the charterer to protect the sliipowner by presenting for

the master's signature, bills of lading which accord with the teiin~

of the chart<'r-])arty n . Hut if the charterer is also the sliippiT

of the goods, the contracts being between the same parties must

be construed tog.'ther according to the general intention: iiiul

the clmrter presumi.tivi>ly prevails '.r). An indorsee of the l)iil

of lading may be attVcted bv having express notice of the chiirlcr-

party; as when< he had himself made it as agent for tlw>

charterer f//\ Hut 11 shi])per of goods has in general no constnn -

tivo notice of a ( i .uler-parly; nor is he bound to inquire : .

Where a bill of lading was signel for goo;ls shipped on the .-^hill-

owner's account at a nominal rate of freight, a buyer of the goeil-.

Ip Fu^ln- V. CM,! (I8-.s>, 2S L. .1.

Ex. SI: •! H. & N. 70.>; sh,,,,,! v.

.Sv,«,//r.><,.i 'IS.VJ,, 'JS L. .1. Ex. '.iTS; 4

II. &N. ;tsi.

(v) ChfiM^lv. Cmnfurl (1861), Ml L.J.

O P. A'^: IOC, n N. S. 802: r,„r!n-\.

Kim/j MS7'.»S 48 L. .1. Q. B. 333: I

Q. B. U. ioa.
()•> I'm V. fliiiiifrril Ilk. r,f Inilm

(18«'l), 3.T L. J. C. P. liOO; L. R. I

C P 68y. See dmi/ v. Cun- {IH7\), 40

L. J. «J. n. MT : L.'R. 6 U. B. f,i:.

(«) S,rrmn'. v. CmiipMI (181)0). 60

L. J. «. B. 303: (1801) 1 Q. B._ '.'sa :

Difiierirhsrn v. Faniiihiiraon (1897). f<J

I, J Q. B. 103: (18981 1 Q. B. ISO:

n,' r..rhmouth, (1910) 1". 293.

(/) Gardiifr v. Trechmann (188')), 54

L .1. (.1. B. .51."): 15 Q. B D. I'l;

Snriiino V. CiniiMl (ISJD , fO I.. .1.

(<. B. ;i03: (IS'H, 1 li. n. 283: //,..

Korthumhri,, fl'JOii). 78 \j. J. P. HO
;

il9l>») P. 210.

;./ Krinjn- t( Co. V. Mud Tryviiu S.',.,,

Co. (1907), 70 L. J. K. B. 98,-): (1907)

A. V. 272.

U) Tempn-h)! .f..*.'. Cn. V. SmijUi (190.) ,

74 L. J. K. B. 8"li; (lOO."). 2 K. H.

791.
, ,

./ AV,» V. «,,/,/«*.. (1801), 30 I.. J.

V. P. 297 : 10 C. B. N. S. 20.'>.

(.- I\>k V. I.nrscH (1S71), 40 L, J. C.

703: L. R. 12 E«i. 378; Jlir Stoiiiitir/tii

1881), Al L. J. A<lm. 27. Sec Tlifir-"

Sulph'tr Ct,. V. C>.i!lifor(l{WT.<), 22 W. It.

40.
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to whom tijo bill of lii(]iii<; was iiidoi-Mcd, was held cnlitlod to Cnw. It.

dclivory at tho bill of ladiiifr fn-ijrlit from a mortija'.'ci' of the siiiii

who subsi-quontly took possessiiiii; though tho contract of sal(> had

in terms assrssod a part of tho prioo as froight, wliicii was to bo

paid upon dolivory of tho jroods (»( . Tiio ori<riiial ship|)('r of llic Continurd

<,'00ils remains liablo for the freight, though he has indorsed and i'h^'™f"

(lelivorod over the bill of lading; and though it niiiy bavi' .been

afterwards indorsed to tho shipowner by way of seiurit \ /* . Ami

where the consignee named in the bill of lading indorM'd il with

till' express condition that the indorsee should pay freight anil all

charges, "without recourse to us, "

it was held that the shipowin'r

might refuse to deliver to such substittited liability: but that if he

assented to the iudorsenient and delivered under il be could not

afterwards cliorge the consignee (r. An indorse'' remains liable

on the bill /f lading under tiie statute utily so long as hi' holds the

bill, and if he indorses it ovei' with the propcity. bis liability

ceases frf^ If hes(-!ls the goods without indoi'sinir and cIciiM'riiig

the bill of lading he remains liable under the statute 'e\

All indorsement and deliverv of a bill of ladiiiu' as a pledire for Iii'lorwmcnt

,.,,,., ,. ,

'

..
,

of bill of
lulls oi exchange or lor an advaiue ol money operal<'s iiy common lading a«

law- only, and does not pass the property in llie yoods with the *'<""''?•

liabilities under the statute, so as to cliaiiri' the inilopM c with the

freight (/); but if such indorsi'e demands and takes delivery of

the goods under the bill of ladinir be bei omes bound by its

terms (7). So an indorsiMiient under an agreement t'> accept bills

drawn against tho bill of lading gi\i's no title (o the indorsee,

unless the condition of accepting the bills issatislieil A . Accept-

ance of the bills under such agreement gives the aeceptor tin' rii'l''

to have the bill of lading indorsed and delivered: and if the bill of

lading is disposed of contrarj' to the aijieemeiit, be may claim the

proceeds or value of tho goods (/;. Il is not ,1 usual cnnditidu in

« h'filh V. lUinou-i (1S77', 40 L. .t.

C. sol ; 2 Ap. (':». fiUfi: iSee .SV.;« v.

Hnrher 18801, 411 \.. J. Ex. 'JJH ;
.'.

Ex. n. lao.
i.h) Fox V. XM (1861), 30 L. .T. Ex.

•i.VJ : (i If. & N. 6:i0. Sec sect. '2, «m^',

p. 877.

(e) f.nrifv. .Heh're {im»\ 38 L. .1. Ex.
62 ; L. R. 4 Ex. .W.

{>!) Smmtkiimlev. Wilkim (1862), 31

r. J. C. p. 214; 11 C. B. N. 8. 842.

(«) Fowler v. Kmop (1879), 48 L. J.

Q. B. 333 ; 4 Q. B. D. 299.

;/) S'lttll V. liiintuk (ISS4), .53 L. J.

Q. It. ail!) : in Ap. Ca. 74. S<'u Itristot

ll,ud- V. MM,n,/ It,,, (isol , 01 L. ,T.

Q. n. ll-'>; ilS'.ll) 2 li. B. O.Vt.

(«' .1W,| V. r,.l/aif a8S3 , .)2 L. J.

Q. B. 680: II Q. B. D. 782.

(A) Slmiheiil \: ir,i,;;^oii (1871 . 40

L. J. Q. B. 148; L. R. .-, H. L. 110.

I'l) Lutufht'i- V. f'owfifuir ,r I'h uiHiitc

(1876), 1 Q. B. D. 70!i. Si-c t;„l,„,;o„

V. Kre'fl (I87.V, 41 t,. .T. Ex. 2:is

;

L. It. 10 Kx. 274 : M,iifihl., v. Im/j.

Ottoman in-. ilS7s , 17 T,. .1. Ex. 118;

3 Ex. I>. 164.

il

II
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nts tlml tlio title o£ tlu' indom'o slioulil fmtln'
siipIi ugrci'iiR'

ilupeiid ui>oii his tukiiij,' uji tlio ULieptiuuVi ut nmtuiit.v kI<

Biaoharge of

bill of lading.

BilU of

lading in

leta.

Stoppage
of goods
ill Irnruitu

agninst bill

of lading.

.V bill of lulling' ntaiiis its iu<),'otial)le iiuality until .li(Hliaii,'i«l

l,v a coinplitc di'livci y of the j,'oo,l>* to the jiorsoii having' tin' i iiijil

to claim under it ,/)• l^ut the sliipowiu'r doe.s not dischai^'e l'

hill hy delivery to the eoiisij; nii'd in it, without the piodin -

tion of the bill (w). Goods delivered at a wharf or warehouse to 1m

held under a stop order for the freight remain in the same ponlioi

us during the carriage in relation to the bill of ladin-j, whi< h ron

tinuos in force for passing the property and liabilities by int

nient until the stop is reniov od and the goods duly delivered >,«,,

Aw indorsement and deli\ery of a bill of lading c arries with it tii

..„ht of action for a wrongful delivery of the goods by the oarriiT

01^warehouseman whoso duty it was to hold the goods under llir

bill of lading, though the wrongful delivery look place before llif

indorsement (o).-"\Vhere a bill of lading is drawn in n set of \\u<

or three, the shipowner is discharged by delivering (he goods to llic

lirst presented before he has notice of the indorsement of anotlnr

of the set: but the delivery by him does not alTect the riulit ol

property us between the several indor>ees (//). As between in

dorsees,' the lirst indorsee for value of one of the set accjuii.- m

priinii facie title to the goods us against mibse(|uent indors(-es of

other bills of the set; and mere notice that the bill is one of a n!

is immaterial to the priority iq).

The Bills of Lading Act, s. 2, saves the right of stoppage ,//

Inmxiliioi an unpaid vendor against the original shipper or oNvn.r.

There is no such right against a subse(,ueut indors(>e of the bill ol'

lading who takes it bona tide and for value: and though it «a-

indorsed to him as security for a imst debt (r). lUit subject to tl.r

right of such indorsee the unpaid vi-ndor may claim the riglil el

stoj.page as against any surplus value ui the goods beyond t!n

{i, Cuvriitrii V. UlnUoiic (1HC7), 37

L..I. C. 30;L. R. 4E(i. 493.

/ lluthtrlev, L. C, ll.irhrv. .Ifei/n-

,tn„ (ISTO), 3U L. J. C. v. 187 ; L. R.

4 H. L. 32S.

(,,,, rill SMtiii (1889), .58 L. J. r. 81 :

14 r I). 14 i. See Ifoii'iid v. Hhiiihnd

(18.-)0), 19 L. J. C. r. 249 ; 9 0. n.

297.
(«^ Bttihr V. Miiiinlrin (If^'O), 39

L. J. 0. P. 187: L. R. 4 H. L. 317.

'o] llrinlol /»-. V. Midlini'l l!a. (1891),

61 L. .1, Q. B. 115: (1891) 1 Q. B.

053.

(u; liiii-'ir V. Mii/rrsUiH (1871). !''

I,. Jic. P. 187: L. R. 4 H. L. :il7.

fi'lun V K. <5- "'. India llockn (1S8:'),

Vi L.J. Q. B. 14ii: 7 Ap. Ca. 591.

,/) lUiher V. Mrwi'teiH (1S70 ,
-V

L. J. C.P. 187: L. R. 4 II. L. 317:

Siiiidcf V. ilMhim (1883), 52 L. J. Q. B.

481 : 11 Q. B. T). 327.

(!', Pease V. lUii'ilier (1806), 35 L. .1.

P. C. CO: L. R. 1 P. C. 219; /.»>/ ^
Sioit (1877). 40 L. J. Q. B. ..7t>

;
li

Q B. n. 370 : Ciiliii V. roikiH'.i Ihixtfl

ChmiiH Simm IWket Co. (1899\ il-<

L. J. y. B. 515; (1509) 1 Q. B. 51}.
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claim of tho indorwf, or ajj^iiiiist imy iiii|iiii(l iiunlmso-inomn il' Hie Chap. ii.

iiuIorROc is a sul)-i>iirflmscr (n\ Tlic lien of nii nnpnid voridor is

not afli'ctcd by his f?ivin<? ii l)i!l ol' lailiii;r or u dclivciT onI(>r. so

Idiitr ns ho remains in possession of the broods ns vcmlor (/).

The Act, sort. 3, hijids the riiusloroiotlicr |m ison si\rnins ii liill Entoppelns

u( liidin^^to tlio indoiso<' for i\w i:,„„U ili-'icin ivpros. niod (,i Ii,jv,. Xj^*!
hiM'u shipped (m). This section doc.^ no) pivvi'iit (ho sliipov.iier

from showinj,' a discii'pancy holweon ihe Mutriiiciil of nmiks in a

liill of hidinfr and those nrlMaliy on \\tr oo(mI< sliipprd, provided
the marks do not afl'ecl oi- 'note siiIisImik !•. i|ii;i!ity, or > (Miniicrcial

value (r). He does not dischar<.'e his lialiilily hv shipjiiiii;' tliem

or part of them hy another sliip (// . IJnl he is not hoiiiid liv an
erroneous measureirieni of the irooii< in fii.t vlnppcil (':'. A lii'l of

hidini; witli tlie condition, "(piantity vnhie ,ind contents un-
known," presumptively oxclu(h's any desiriplion thi-reiii iriven as

a<.'ainst the mastei' siirninj,' it; who i^ taken to ;e<cpt tlnni for

wliiitever in fact thev are ((/\

m
ill

i!y the I'olieii-. of Assuninei' Act, I.S(i7, hciny "Au Act to A-iiriiiiiii.t

( liable assignees of policies of life asMuunc to sue thereon in tii ir ufeil!s','na,'i?-.

own names,' s'ot. 1, '"Any person or corjiorat ion now lieins or
hereafter liecominL'' out ille 1 hy assiirnment or other derivative f itl.'

to a policy of lil'e assuriinee, and po-se^sini!: at thi- time of net ion

laouirlil tlic right in I'lpiily to ree.'ive an! tlie riu'!)* t i <rive an
ellectnal discharge to tlie assurance compiiiiy liahh' iiii ler such
policy, for nioni\s therein assur.'sl or secured, ^j, ,11 I,,.,,) liii-rty to

sue at law in the name of such per>on or corporal idii to !.!•(,ver

such moneys.'- Sect. ;{. No assignment shall cuifer on (ho Notice of

a-signei any rig'.it to sue '•until a written notice of t!i- ihite and
"*'*?""""

purport of such assignment shall have hi-en given to the as'^uram

c

(oiiijiany liable under such policv at their principal place of hiisj-

-, !: /,. Uvhiu.ij is^o , l:i ch. T).
(iJS

; Kimo V. Ftilk >lSS2i, W> \,..\.V
li'7 ; 7 Ap. »;«. .");:j.

[t L,ii>c}i,il III. V. r.'iiirloii .V .v. h'Kfli.

/''.</,» (lnT7), 4ii L. .1. (.'. liis.j ; :•) Oil. D.
-'00.

(») .lilt,, p. 877: Siii'tli V. ISiltiiih,

S/i,i;i y.ir, (189,")), ti.'> L. .1. 1', G. H;
'.IS'.i'.) A. C. 7a; Mn„cliii,lir Timf Co.
\. hoiirsn (18'J.i), 04 L. .1. y. B. 760:
(ISO.-)) 2Q. B. ;>3!t.

{<] J'ltiniiH V. \,ii /,v,l,inil Shippiiiii

1..

'.;. jlUUI,. 70 L. .T. li. It. 101 : Kiiil

1 Q. B. .-.IS.

(v) Smith V. rrnlil'lliiii (1SS7\, .ill

L..I. Q B. 4;i7. (<e.- /.I -/,„„„ V tj,,i-t„

(lss7;, .il) I,. J. Q. B. .>iS; 1 . Ii. B l>.

;ii.i.

;:) Ilhiiiihit V. P:iniri l.hii'irtt l„ll.

{IS7I), 4:i I., .r. E^. -ill; L. R. y V.x

71.

((/) l.ibi;iu\. <ifn. Sirif" .Vc//-. MS7-'),

4J L J. C. r. I : L. K. s <•. 1'. ,ss.

S.-(- Tii'hi V. Tm-ii (187:i:. 4'2 L. J. C. P.
i40; 1,.'I{. SC.P. U7;-.

3 I.

ii.

m

Hi
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„e>8s; und llu- dnU- on wl.icU such notice shall bo rocoiNvd .1,,,11

roKulut.. tlH. priority of all clain.n under any u8..gnn.ont; .nd .

paynu-nt hand jUh' nrnd. in r.spoct of any ,...luy by any a^sur-

IL .•on.panv bolor.. ibo date on wlurl. «ach not kv .hall hav.. b..,..

n-coiv.-d shall be as valid ai^ainst tlio nssiguoo giving .uch .....m.

as if tl«i« Act had not !.....« pa^sml." Sect. 5. - Any HU.h a>M.„-

,„ent nmy b. nmdo oith-r by Indo.so.ncnt on the po.iry, or b
„

"parat., Ltrun.ont in ih. word, or to tho olfect .ct forth .n .ho

Hchedub h..reto. su..h ind..rso„K.nt or sopnratc .n.trumo.^ b...^

dulv «tan.p.-d." S.et. (i. Kvory a.suranen company shall. up..n

the m,«..t in writing ..f any person by whom a.^v' such not... «ms

given deliver an acknowledgn.ont in wnUng ot/'^"^ -'j
"'

ouch notice; and every such written acknowledgment, if uh

signed, shall be conclusive evidence against the company ol .1.. n

having dulv received the notice.

Th.. ellect of the statute is restricted to enabling the absignr .,

sue in his own nunu-; it does not give tho assignee a better t,.!-

than his assignor, nor do.-s it discharge bini from any dai.ns .,.

e,„itics subsisting against the assignor respecting tl;c polH>. .

from the .ITeet of misrepresentation in obtaining it(^^.
1
In

statute binds th. assurance company as .lebtors t^. p».y the mum

assured to the assignee.aud they a.-e not ,n the position of truMn .

Zo can pav the money into court (.) .
Where a po icy is ass„„o

as security'for a debt, the assignee may recover llje «""';'-';;•

upon his h.gal title by the assignment ; but where the t tie o .1,.

assi-niee is ^.p.itable. as in tho ease of a mor.g.ge by deposit, as

the 'fissured retains the legal interest, tlie company is not bound

,0 pay to the assignee without the receipt of the assure 1 or his r,,.,e-

Hcntative, or without a dispensation from the Court (j/.
An

deposit of a ,.olicy of insurance as s.urity for a debt i> m-

rendered e-iuivalent to an assignment withm the Act b> .

formal notice given to. and acknowledged by, tho company
-.^

And an agreement to assign upon request is not an assignn.

^vithin the Act (/ . An express condition m the policy tl.,,l it

II,'' 8oe set. -2 : flW'"/' th«ii ''>'' '««<•

V <;. ir A'y. (1S69), »« L. •' C.-il4;

Av »>».',«•. /•"/»-v (1910;, .9 L. .1. <-.

f,l,l; fr'ilO)'2Ch. 291.

U-) Matlheu- V. yortlieni yl'^ee. (IS.s
,

47 U J. 0. r,62 ; 9 Ch. 1). Kil.

,,/j S..ticiiars i ("'•. ".'' -\' „
/.-,„;» (1864). 33 L. J. ('. 426 ; 2 De U.

J &S 2.51; Ciirlia v. fiihilmwi,i /"-

(I'ssn.'.ill-. J. C. SO; 19C-. I). '!l.

vW.. (187..). 4C, L..T. C. 0.^: 4(.h.l).

421 : li;h,lrr V. /(--.//.A ^"'l"'''^':'^^

(188,1). 49L. J.C. 7.;9;l.iCl..I). 10^.

(/•) *>M'TV. r/«rAc(18''*).'*' '-•'•

«'. 692; yCh. D. 139.
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»hull uol bo ussiKuubli; cxelmlcs it iroiii ilic ojH.ialiou ol' tho riui. ir.

Act; but it iIol-* not piovcut thi- ussuivd <liiiliiijf with the Uut-
'

liciul iutfivst iu tho policy yfj). The <hito of tlio notice ol" ussigii-

inont given to tlio ussuninco toin|)iiiiy icruiiito-* the ])iioiil\ of
cliiinis lor pnynicnl us botwoon liio ooniimny an 1 llio imitioM
^'ivinj;- tlic notion; but it docs not di'lorniinc liic prioriu ol"

fhiiniiiut> to tho niouoy bctwoon thonisclvo^ A . rdljciis issii(>d

by rricmlly souiclics uro uiso as^iijimlili' i .

I'ho liabilil Icr a jiolicy of iifo a.-siuanoi' nia\ lie liunsfc.'i rod Tmuhfcr of

from one assuranu ouniimny to unotiior by th.. a-ro.mont of all JiHuly!'

""''"

piirtioh oporuting as a novation, or by uooo])tunro by tin; asMired
of llie liability of tho transferee conij)aiiy in phnv of the original
company, whidi aLooptanco must now l)o in uritini,' signed by
Ih" assured or his agent by force of ilio Life .\s<uraneo Companies
Act, 187'.>, ». 7 A-,.

Hy tlie Murine Insurance Act, l!»()(i. s^. ."iO, r,l, which eoJilies P"lieif«of

the hiw and iu part ombodi.'s the provisions of tho Polici.'s of ^^^uZko.
Marino Assurauc.- Act, 1«(KS, a marine j)olicy ;tliat is gonoralh

,

ji policN upon ship gooJs or prolits arising therefrom or liabilitv

1(1 comiieusate a person for losses arising from marilimo perils

is assignabh\ unli'ss it contains terms expres-ly jiroiiibitinj;-

assignment, and it is iu terms onacloLl: •Whore a marine ])olicv

has \mh'i\ assigned so as to pass the benelici.il interest in sucli policy,

tlie assignoi' of tho policy is entitled )o >u tlrieon in his own
name: aud the defendant is entitled to make any dofoncj arising
out of the contract which ho would liavc boon ontitli\l to make if

llie act ion had been brought in tho name of the person by or on
ill half of whom tho policy was olToeted "

(/;. The right to raise

iiuy defence available against the original as-^uivd does not include
a set oil or counterclaim (m).

i

If the ownc r of ':ip or goods has oliecto 1 a policy of insurance As«i,?Dmeiit

upon tlie subject-matter, and assigns his i)roneitv in tlio sliii) or
!'"«''"''''<''

, . ,
" 11. "1 " lusuraiice.

^ootis without as-iigning or agreeing to assign tho policy to tho

{;/] Ji- Tiirciiii (1SS8),58 L. J. C. 101 :

I'M'h. D r>

III) ytiimnn V. XtivmttH (188")), 54 L. J.
C. ,-i'J8: J8Ch. D. 074.

•
;
Krienilly So<k-ties Aft, 187.')

;

Fri.-iidly Soiittiea Act, IS'.lii ; Ite Ontfifi
'l;"M), 71 L. J. C. 112; :i90-.>) 1 Ch.

(A) Soc iiMli; p. 673.

:/) Sioui V. J/'lritimf Jii.'.rf. (190(1), 7G
L. J. K. B. ICil; (l",i(i7, I K. B. 116.

(//') Si-e J'll/ii^y. Xrimiiir .Ifmine liiv .

J

1

879), 19 L. J. C. 1'. l.),i ; 5 C. P. i).

34.
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ASSIGNMENT OV CONTRACTS.

buyer, ho cannot vocovor f..r u««b*.x,ue«t low in hi. own nKht ;«)

No in rticular forn> n.-.l b. ol«ono I to olT..t a vah-l u«M,nuu...

of u n.«rino policy To •, and it umy h. inforrc. fro.n the ...

Htanc.8 that th. i.a.ti... huvt- ..^'.-.v,! to assign tho poluy as ,.,

is delivred upon tho salo of tho ««hi..ol-n,attor, or who.v up..n

a :^lo and puroL... tho prioo i. liKol hy n-forou^ to U.. ........

anco, a. a pur.ha^. v. i. i. {i.e., cast, insmamv, . o.^h ..tin.

^lo tho contract of sah- will not include the IvuoUt oi the ,,.,„-

I„v fpy Dut an a.si,M....ont n.ay ho n.ado of tho policy w.th .11

ripht. under it after a los. for which an a.t.un has accr...d, ..,m„

which the a.«igneo n.a,> sne ..nder the «latnte; .i. .n tho .... o

.. sale of carto during the voya,c with tho u.suran.v wl....l.er

o,t or not lostl or upon the sale of a ship after parl.al Io.h ,;V

Debctturrs of

I'ompuny.

Local loan

dcbentun's.

Coustruotion

of dclieuturcs,

By th. (o...pauir. Clauses Consoli.luli.... A.I, IM.. ss ..,s 1. .

„.ortoa,..s a..d lo.uls ...ay he i.sued l.y a cotni^any .....hr he A.t,

^vhich a.e t.a..sf,mMo hy dc.l a.ul rof,.isttul.on ... the h..oks ,.1 hr

co.npanv; a..d a., a.lio.. .oust he brought "i <!"• n-- " j'"

tranlf...ve r . Dy the Mor.,..«e I)el.....t...- A.t, IHO.. a.,.l n,

A.nend,nenl Aet, 1870. n.o.tpi^'o .h.h.M.tu.es ..p.... real se, ,m.n -

,.,„y 1... isM.e.l hy co...pa..i.s, whi.h a.v t.an^erahV hy ....h.'^
-

Jni a,-l regist.alio„. Hy the Loeal Loa..s A.., IN. .., s. .. .
.1

:;;;lines Lv .aise !.,an. hy the issue of deb....lu.... payahl. .^

Wan-r an.l l.ausf.M-ahle by delivery; a...l by se.t (.. ...ay .s-u,

d,.be,.1u.estorkwith.c,Msterc,ltitl.-,a..dsvi.ha.erl.l..atee..lill,n.

the h..a.r.- lo tho stork and Iransfcrahle by .lelivciy.

V dob..nturc or bond of a Lon.pa..y .loes not i.npo.t any .lii-.t^v

upon th. prope.>ty of the eo...pa.,y, u..!..ss e.,.r..ssly „...nt.,a,ed to

bo «.. eha.U-. and a dobcture whi.^h ..har.n-.s all the cur.v.. |,.e-

perty of the co.npany for the ti....^ b,.i...' f,Mvos no sp..e,l|e eh:,.p'

Ion a..v portio... wl.ieh w.mhl pHV.-.t the ..,.npa..y .I.-al..., « nh

it\sithin tlM.ir p.nver«(.;, An.l wh..- a .leh.-ntu.e .o.,!;....- .

'„ Maiiiit In>..n.i..V A. t, l'.)"fi, s. .. ;

l\,ui.>y /»„.> ls.i:t).lJl,...Kx '..!;

(•„ V. A,eh,i,„i.l I,,;:: (IS...), 4lL. .T.

OB. 141; I-^H. lOQ. B •2111.

;„) M.ume l.isura.,.0 Act, 19iW,s. -.1.

( u) Muriui.- lusiirnmr Ait, llim., *. o :

L Tk'...!:!: 11 M. & W. 13 ;««//.

V Cirirsal M<m>i<- h">rr. (IStl'J), ;il L. J

.

C, 313 ; 1 f>'- O. F. & .1. 1 ;
/.««rf'i«f ' V.

J..«,,(lim.-,u7lL..r.K.B. C.V.I

;

'1 K. 1* l«i.

(y) M;ii iiie IiwiiMiiiu Ai^t, lOOli,

lh,ri\. /•/.,«-»? {lH7r, 41 L.J.

93 i L. R. 7 <i. B. -m.
(,•) n>li(r V. /;«»( Aii'jhnn h'l.

19 K. K i I :
.'> V.\. 2s(i.

{,) Whailii, V. S.IU'.nf I"

(ISS.i). n»L.J C. 77S; -2!) Oil. I

y.V // I,;! lUlinni • iS-V, ='4 I

919: 29 Cli. U. 73.) ;
IMOxek T

I'/OV

«. :<\

:

U B.

(IS.

7 '...

). 71.'':



AHMIONAULK CONTKACTH. tiH6

claiiBf jiroliiliitin^ u churjfc in piioiitv ovir thut iiputt'd hy tlio

(lolM'iitiirf, the rIauHc is inulfiM fixe an uffiiiiitf a piirtluiwr lor value

without iiotitc (0. Hut (Iclionliin' liolilfis, wliitlicr IIicmIcI.ciiIiiics

lin\(' Ix'on iHHiipd oroiily ajriTcd to lir is^iu'd.iu ijIjiIcmI to |iiii)iit v
over (•.('iiition crr'ditors who haM' not iv^iliwil (hi-ir drhls, n* to

|)ro|ifit_vcoM'rod liy tlii>dfhcnliii<'-i n . Dcln ntiiiciol' a coinoniiv,

thoiiirh stsiircd iipoii the f.'oods, i hnllrls mid .'lie t- ol" ihtMomjiunv
for thr tiiiii hoiiiff.aro excepted IVoiii ihi' a|i|i!ii nl ion ol the Itills

of Sidt< .\(t(i(r!. An inslrnni.'iil i»ni'd \>\ n (ciim|i:imv I'ntillcd

"a (hdMMiInn-" cxiircsscd to lie puMililc to n |MT>nn or ord r. with
loupons for interest attached, wmn held (o lie in>Mlh< i( ntU- >.|inM|ied

with a iiroiiiissory note Ntiini|i, jnd to re(|iiire n delientn' stantn

under ll. Stiini|i Act, INTO; Ihon^di no di'Miiil ion ol' n deirenliiro

is iriven in that Act or elxewheic // .

The cerlilicates of o\Micislii|i of >.|i(ires nnd ^tok ol' companies
which are tninsferahie hy d(vd uiid reL'istral ion me nut neg itiidde,

;ind convey no lith' by (hdivery: hnl as a uniciid rule the piodiic-

lioii of the certilicate i?* a (^oiclition of oblaininir rejfistralion, and
!l deed of tran-l'er (hl!y exemlrd uilli deliMTV ril' llie ( eilili.iite

irives II tilh' 1o resjislrat ion. mid .in ei|iiital)le lil!r to Hie -liares or

-\m\i to the IraiisfcTee : . A vIkiic . crl ili' ile i.-.ii.'i| 1\ ^ i oiu-

|iany e-top» ihe conipiiny from deinini;' ihe till" mi l''i' ir n .- -

Scrip I'ertilirates of shares in ii lomiiiiny. pui|iii;l \wj le cii! ille llie

Irmvr to he rcLI-istered a~ the hiild'-i IMMin n:i\ lii'lil iif ill IMMiiit

of the sliiires. Mre tiMnsfernlih' liy ih'li\(r\- ac; en I inn to im ivrmtih'

usaL'e. and convey :i iroo I title to a Iransfi'ive win, i,ilie> them Udiih

tide and I'or \a!ne:/i . And in lii'iienil n pei-mi who neirotiates

t'HAr. n.

C.rtiflcatcx

ef Hliunx.

I»«s7,, :,(; L. .). C. .",:;(;; ri,„„i,„ v.

Etili-u.il i:,„li,ir,,,,„, i;.,j,. (IN'JJ, (il

L J. C. iM; l.S'.IJ) 1 Cli. 4.il.

['} Eiititinh tint Sf't'tthh Mn'i\ lusty, v.
/(/"»/„« '(isyii. ni L. ,1. Q. I!. !:!;;

isnj; 2 y. It. 7011; Av ^„.,^/' „„,/

/;.',,,„ iM.; . ii; l J. •'. iii"; (is'js

icii. :ii.>. ^s.v »-/...« V. A'. //o)/'/ iiud,
T'.l L. J. C. 5N0; (\;nil _> Ch. :.(li;.

("; A'. "/.,-.( r„. i\H\\\ . m L. J. ('.

sJil; is'Jl) :i Cli. -Mr. r,iii„l.,it v.

ll'iinriH;/,!!-' Sl„,-itr\ '\mr, ,ill |j. J. (.'.

•IU7: (isii.)) -2 Cli.';i'l'.); /(.„>•./ V. //(/-

liiiiii-,ii (ls;is , (17 1j. ,1. (^.' B. (;'i(i

:

(IN'JSI -2 U. I!. i;i| : s,.i,„l.'tiii,oii» IViHin,./

Sjiwl.w hit,; ,-ti/.; I illlOl', 70 L. J.y. 11.

45:i; I'JH! 1 Q. H. T7l'.

(j, S.c Billn of Salu A(,t, INSi, s. 17 ;

I!r .S,'.:;;.f.,;.y /,-,. IM'i!)_ (;() J,. J. Q. 'it"

(18i>l) I Ch. 027.

iisM , 'lo I,. ,r. ii. Ii. .-,17; 7 Q.n. I).

n;.'i. St'.- /:, Hvi „.ni (isiii). m j, .j.

(,, s.H-. (;:<,. ,if /'„,,, V. »,(//;,, (iss.-)),

r, L. .1. y. I!. i.,!i: 11 ,\p. Ca. M.
S.v »•.//..,„„ V. r/., ,,„/ AV. (1-iss ,

••,7

I...I. C M'l; : :,S Ch. I). :i>S; l;,n„lmd
V. .I.i.iit^ K-'iih .V l!l'iil.„i,iii i„, lim.i'i,

71 I.. J. C. .Vil ; I'.Ml.-,, _> Clr 147;
/.lu'i/iir'a rii.'r fliHO'., 7^1 I,. .1. c. l;i:i:

(1010) 1 I'll. :il-J.

{,>• l:t,ll.,t lo. V. T;,„i,ll;,il ISil.t),

c:; J,. J. ii. Ii. i;i4; (1s!ki a. c .-iuii;

/litiiii V. Kilt nil III! II ,11111(1:, (ill L. J C.
lOI ; Hiiio, 1 <Jli.'s:i;i: h.wini,,,, v.lMh
hlifiiif 7',„„„. (l:'(|:V. 74 L. J. C. 424 ;

lilil.">; I Ch. lild.

{''i
I!'fjii'i^r: V. .Vfnp. H::. ;i,S77/, !i<

U J. Q. B. 340; 2 Q. B. 1). ly4.

ri^
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i
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AI«M|(INMKNr oV C<)NTK.\(T8.
fM6

-
hy tl... n.i.r...i-n...tUM, .... ll..' r.u.^ of .. Iron, .h.l.ul .UR tl.o t.tl. ol

bona lull hol.l-r for nuI.... tl..n.«l. iIh- i..H..u.... .,f .- not .» ..-It

ni'>?otiiiJil<' ('•)•

„rtiflo.te,.
,,,,,J„ „ ^,.,,k ,„,, i,i.,„... tl..,t in, « en t .ll.nto of tUlo to I..H ..ok m

uny ,m.ltl..Ta,f.«i.l..on,.o,..annox.Hl. ....titling tl..bc.ut..olh.

ccponn to .1... .li>i.l.n.l-* ".. the Hto,k Uy H<-.t. • •.. yto.k

,.,,;i,U,t..-, U..1..H a ..,...., iK innriM .L.-r.-.n. hI...I1 ....t-t . t,

beurcr to tl.r slo.k .li.r.'in ,l-.wil....l, a...! sl.all l.o l.unHl...al.K- 1>>

aoliv.-.v Tl..- I..M..V.' of a ao,.k .rrtili.at.. n.av .onv.-.t tl.c sa.nr

into a n..M.i.>al .•..•. ili. ul.. whirl, i-- .1..-.. not t.a..Hi:m.l.U-. l.v ...s,..l-

in. ,h...vi., .1,.. ol .on..- ,.-.>o... ^l)...l..... >vana.. . .^>u.l

l.;,h,. liank of K.i^'lan.l. >vl.i.h a..- .l.a«.. payahl- to .ho nto, k-

holci.-.' na 1. a...l h.-a.i.-u a .-.-.•.-i,.. ... h.; ^m'A by h.... i..l..n.

i«s,..-, «.•- paval.l.- ... h-a.-.' ..s u.ainM .1..- hank, hut u..- ..... ...^'..-

tiahU- hv a..liv...y vvi.h llu- .•IV.-c.t of i.asM..« .ho t.lh- as a.a.nst ^\.

„.„,. „,;.,„, ^,, . l.:x..h...,u..r hillH. whi.h a.o .l.a«u ... hla.ik a.,.l

payahl.- to h..a.o.-, a.v n.^-.tiahh. an.l ^mvo a ^m.o.1 t.tlo by .h- .vo.>

lo a bom, lid,- h..!.l...- .
. V\..UA o..lo.s a.v not no^MM.uhl.- ...

,•„,,„. h..intr payahlo ... .ho ^is-'"."! fvoi|.t of a ..an.o.l pay.-; .|or

nv thov M.a.h- ..o,M,liahl.- hy th.- .vuula.io,. that thoy a.r payahlo

th..a..'h a hanko.- wi.h.mt tho si,M.:,...ro of tl... pay.^-: hu. tl^.v

arc disoharfj.-a hy l.ay...out, .o wl.o.ns ..-vor paul ';}•

Hon.ls an.l M.i,. ..f f.aoi^.. -..v...-....H-nts. p,...,.o.-....!.' ..
I"' V^>-

ahio .o hoa.o,., ai'.- no,'...iahlo hy ,.......al .uston. of .....vhajX. , ,/ ;

l,u, hon.ls of this ki...l «i.h.m. .ho ii'fn's. .onp....s at.u. I...!, mo

h,ia ,0 .•...,..i.o a «,..-. i..l --.sto... .0 proNo tho... .o ho n.-,'... .ahh. A,

.

An.l Ronol-ally .ho eo,... will V'ivo oIlV, t .o a.. ..s.ahhsh,..l .....o ,o

Heat paitioiilai- soo.iiilios as n.-frotiahh. (0-

Dividciul

wumiiit*

KxcliiHiiiir

billx.

Pontii! onlori'

Foreigu
Oovcmn.ent
t)ond».

',) I'lrnn: Onudiiiii v. ItuhiiU (ISTli;,

C, L. J. Kx. -If* : 1 Ap. C'a. 1T«

:

H,u„MI V. .'/''"•/'• «< 0^")- i« I- •'•

U B HI!;- 2 Q. B. !> I'Jt; '•"«'"' "
U,„i„„ .It'.Sh^cl. III.. (IsHT), .-.I! L. J. C.

5C<i- :)l f.i 1). !•>: Il"l.'iv. .\"l>'"fl>"'i'i

/(A.jsDD.wili. •'•«» .''-: "";*""""-

liiHil f'jihriilnm <o. V. IjiiiiIdH Iril'li":/

b1'. (\hU\ 67 L..I.Q. B.9S0; (1>^W}

2 Q. B. i)3H.
. ,. , J

(rf) Vartnihic V. /(««< '!' /.''?'"'"<

l,Ml;.V,L..i..i. li.:iU.-.:OU.B."^"-.

;,, »-,„7.f-/ V. /•"'< :lH;^o
, -1 H- *

^V;-' '/,". (,,'.v.. V. f •«..." V.l. ISMI,

ML.I.U. B.70; n«. B IJ.TO;.

O. S K. B. -m\ , :! B i C. Li :

'''"'/f".

V. V..-,/«,(- ilxTB'. 1'' L. J. ••'-< ":
1 Ap. Cii. '^.i- „ ,

,.,.

[h) I'irhr V. /,..»*" A '»"'" '';

(1887), 5.iI,.J. Q. B. ^OU; ISU. ! L).

^^"\
y.i.i.i.m V. .v/,^J-. finoj ,

71 1. '•

K.'fi. 57-2; {iy02).2 K. H. m-



Chaptku III.

«H7

COVKNANTS KUNNIN(J »VrTII I,AN I)

I'AOK

Ciivi'imnt'i running with laml- bviicflt tf i-oviii.-int -biir<I«u nf
covciiriiit NNj

I'uvi'iiiitilii U'twrccii U'wxir mill Ii'kmk'—covi'imntK niuuiuu with
rmr»iiiii liy :|J Uni. S, c. :|| -jmri.t tfii.iMi it s 8!)0

Wli:il idVi'iiiinlB mil witli !hf liiiid -invi ii:iiit< t 'Mr f'r niit
tititl H4-t. i i-H" t'nr ri'iM'H-nl of Iimmc- nivrtmiitN uinl ciitKlitioim

M^ltinnt Ur«iiiff liliii-ht Kil

C'livi'iiiiiitH to ri|iiir— rnviiiaiit^ riliitiiiif t.i iim- nf luml- cnvi •

UHiitn n'?<tiii'tivi' ii{ tiMiliiiK uillitlrrtil riiM'imiila Mini

< iivt'tiiiiitH riiiiiiiiitr with iiii'iir|>i>ri'al hcnilitaiiiiiitn- wlih nvi'i-
-ioii \>y (>to|ii 1 1— I'livi iiaiitn in Irii-r of |>i r-otiiil i liatii !• fell

.\'"i;;iu'f nf term iiiiili'i'li-xM'c -tnt)rt>fji^'i'i' -rx« iitiir :o* ii*'*iv:in'c 'Mi\

A^^iiriiM" of rt'Vir^ioti— iiiort^airi *' of revei^ion - rcvir-ioiuT of

liaMK iimlir jiowirH -imrKir of rtvii>ioii l/o:;

Si v.f iiKT of r< version m.'Vfraii"'i' of ili.>nii<*r !ai.*i

I.ialiililvof li««i(> afti r as.>iiriiiiii'i>t of ti riii -riirlitsof Ir-wirattiT

a^si|rnllltalt of rt'Vi-ri*ioii~i-oiitiiiiuiiti-t' of liability of a«-igijr(>

of t<Tiii ihilciniiily of UAi*i^tioi- by a:* iKii*'*' '•^^i

.\«>iifiiiiii'iit ill ii|iiity of iM'iii'Ht * loviiuiiit— of liuiil> ii of lovi'-

iiaiit — |iiir>li i»ii' with iioti'v of i oviiiaiit — ri>tiiitin' piid

uttiniiative tovLiiaiitn—loiiMiiictivr notiic 'M'.<

Ml

I
ClUTAlN (Ovi'liaiils nlatiij'' to the tilU; oi' to lit of liiliil UI'C Covcnunt.i

>ui(l to mil witli the laiiil, liccaiiM' the liciirlil. ami in sdinc i asi>s tin

imrdi'ii, ol' the covciumts pass lipoii a i (iiixi'Viiiii i- ol' tlir land to

which they rolati'. Covenants liccoiiu' liiiis aiincxril to tlii' possoH-

sioii of land by rules of coniiiuiii law and l)\ slaliili': anil lln'v also

may lieeonie liinding upon the possessor upon primiples uf i'i|iiily.

Covonunts run with the laud at coninion hiw for oi- aga'-st the

possessor Iiy reason of the relation of the matter of the rovenant

to the land, without express limitation of tho terms of the covc-

nuut to tho heirs or executors or assiorna of the parties (ri); and ou

the otliei' hand, covenants whieh by this rule would run with the

land inaj', by force of the expressions used, be restricted in opera-

tion to matters arising during tho life or the [lossession of tho

running witl>

luud.

It

<•) Snihtri,;lt V. Fmngnil {U'\), -J. (IS.'iS , 27 L. J. Ex. lOS ; 2 H. & N. 79:;.

Winx. Saunil. 751; MimhntI v. Onien Sw now Convi'yiineingr Art, IS8I, e. 58.

ii



rtHH J> lUNMKNT or CtlNTRACTH.

Pah VI. coM'iiiiiitor, liiiiiliil liiin'(h). t'ovi'iiiiiil* riiiiiiiiiK ^wlll

I
I

1^

rult ituiti lii.l.
i-itricleil liy <•>«' »»•'• '»K'«"»''l

ITpj^i."- oiilv to limitmi.,1.* "t 'hIuI.'^ iiml inl.T<-.U in |.io|Hrt,v r

Th.-»" .oxrimiil* "If iMMili.ir to l.in.l, iin.l tlioin in no iiimloi;..!

lnni..f.i of liiil.ililv or iMi.ilil in iIm- <a«' of .Imtl-U i*/;.

lU Ih. ;omiiiou lii>v 111.' IhiwIII ofrox.-iiiiiil-. runiiinK willi In
BvMfltof

land. covoniinH for title iiml for fuitli.-i- axwimn... in u .l.v.l „( ...i.v. \

unc.. ill frr wlii.li \M»^ to III.' lu'il' or i.H>iirM.'.' of tlu' ^lalil..', nnI.h

nm> Ml.' ill lii« o«ii im >i in lii- "-^n ri^lil; an.l iIm- s.i.i.' nil.

u|.|.lii'» to 111." »'o\i'niinl» iiii|.li.'.l l>> f')'"' "'' "••''• ' "'' ''" *
""

M'.vun.ii.ir A.I. lh«l ^n; iiti.l ll... o\.'ii:iiil for -inict .niovni.nl m

u "l.'ii*. wlii.i. run- witii lli- a.'ini^Ml lnn.l for tiic Ixn.-lil of il..

fx.vntor of th.' !.'»w'i-orof iii«..-.^iifn.'«' U>v llu' tiiii.- l" iny
'

Wli.r.' I.ni.i i> ;.'i.u.lf.l in f.''' I'> li..' . ov.'inintor, tiio Inn.'lii "I i"-

I'ON. ii.iiil iiii.v 1m' iim.l.' to nin witli lan.l wiii.li the .ou'iwi.i. .• I. .^

retain.'.!, nn.l to wlii-li lli'' . .ju'IiuiiIoi' i« a Mranirer in till.
. .

H'l

wlii.li III.' .'ovi'iuinlor Imx not .onx.'.v.'.l lo lli.' .<)\.'iiiiiil.'.' -/ .
Ii.

ti,.. .i.M- J a l.'a>.-. il i- .'-.iilial llial iIht.' siionl.l Lo |iri\it,\ "I

,.»j,it,' iM'iNV.'.n lli.Mov..iiaiiloraii.l .ovnaiit.'.". If a p.'rs.ai Iiumm^

no inl.'i.'^l in lli"' lan.l >.'rant> a l';i>v. ami ll..' .o^.•nant^ ar.' ni ..L

Willi l.iin an.l lii^ m^Ikiin tli.' Ini.' onmi.'I' >'( ill'' lan.l .aiiiiot nc.ii.

lain ail a. li.m .'i. tlu' . oM'liaiils a!lli.)U-li lli.'.v ai'.' ..f mlIi a
.
'ai

.

-

Irr a^ lo mil with 111.' lan.l Ji : hut a h'as,. h.v a .straim.r ..|..'.mi.-

h_v .'MoiiiM't hHw.'.'n Ih.' pailifs an.l this ..>tat.- will .'Ma.. I. a

.uili.i.'iil prixitv of .'Mat.' I., siippoil an a. lion h.v ih.' \'M\u- .'i'

their npi.'-.ntatix.'* ; . II' ih.' owner of the lan.l tlo.'« 1...I .
\'

rut. Ih, l.av'lhei'.'i^ no. "«lal.'t..\vlii. ha.. neliant .analla.il / .

unl.'r's th.r.' is a ..mini. I t.. -rant a h'ase of wlii.h spcili' p..-

fonnaiiee ^volll.l h.' j.'rante.l (r : or unless the netion i-. mn,,-

L .1. (". ;U7; (1H9:1 I H.. .Vj;.

(/, .\"<. V. .(«'/<.• (l.v.l). rr... I-:--

:iT:!; i\i.h/,'hII \. L-iriniWH'.- I' ^

AM :!!'-.

-y; n, /•,;.,r'<nr...T. B. I'J IvUi. IH.

fc' ;i, i'iti4 SfH-mer'H I.'-' I'.M •

•'

Co. 17 1.; 1 Sm. !,.('. aj; .v. A'. A'', v.

.l.-.MiH'i4 Vinil.iuil rniiriii .U'liii'i: 1;.'.;",

Til L.J. K 11. l.-iu; (I'.'io, 1 K. H. 1-'

(/,, ir.u, V. /;«../'/ ;iTw , .i '1 I'

:i'J 1 ; Cii. Lit. 3S,') a.

{1 I'lilhUllMII V. Illiuil INi;.". -''

L. .1. Kx. 4H>; .! H. & N. i:i'>.

It] p:i„""'v- fr,«Miiiu 'in\H . :t K\. 1

(/) «',(/.* V. io««/rt/f (ISh'Jl, .VJ I- •'

C i ;
'21 Cli. D. 9.

\. J. C. T..:i: l.:<'li l>. l''"': ."""•' v.

•/',»/..,./. I'.Hi.Ti.l- J. <•'"-: :""")

'

I, .! C .'via- ill <'li. D. .'iOJ :
M'iil.nr.,r

v' ri„Mr> \sHi). .-.!) I.. .I.e. lui: 4;i

(Il 1). M'l : II' A'l't'-'ili IWi;, 71

L. J. ('. :t.il; 19.'-'" 1 <-l'. '••': •'>'•
*'•

Ku V Ami, mil fl l''ntl'lll'l C' nil III Mllllllt.

'laii'M "'.I I... .1. •'. '•"'; ''"'i; ' <^''' '-•

Id 'Mrliiiilli'i- V. J'ltrli-r IllllU;, 7:i

L. J. C. ti.Vi: ii;>..4 •-M'h, :ii!i'..

(e) MMIemme v. (iimlu/e [U>'M), Ct«.

Car. olW; fhiviii v. Suhiii '18U3), fl'J



COVKNANTH KUNNINd WITH L\NU. HMD

tuiiml*!)' iiixliT M«<ct. •'• of llio iii'iil I'i'u;i4>i't,v Ail, |H|.'i, iliini i« no t'uM-. III.

ri'iiH'ih nil lliiM DM'iiiiiit [m . In i imixcmiihch ii|H'i'iitiii<_' iinlcr tlic

Slttliili' of I Ni-M in \\lii"li till' I iim'IiiiiiIm lor i i !i' mi' inuili' » ilii tlii<

ifriiiitri' to iiM"*, llic Nliitiili' lriiii''iri'x till' wi'i-in with tlii' losi'iiiiiitM

l(> till' iiw" ii* llii'V iiiiv, wlirtluT liiiiiti'il In till' il I III' liv Mib-

si'ijiii'iit ii|>|>oinliiii'lil : lull tiiM iiiinto niMilr with n |iri>iiii In wimiii

II iix' is liiiiiti'il, |iiiNi> Milli lii« I'otiitr iinl\ . Ilrmi' il' IhikI \h

jillliti'il III <Mi ll l|Hi'<. !!< thi' |illl'i hll->i'l' >ll:||| ll|i|iililll :in>l III ili'l'tlllll

of a|i|ioiiiliiii'iit to him ill I'll', roM'iitirit> I'm' tit!i' |i;i>'> »ith hit

I'siiitr, hut not uitli i'M|iiti'> ii|i|iointi'i| iiiiih'i' lii« |iim\i'|'. hiTunx' the

ii|i|>(iiiiliiii'iil lii'l'i'iits hi> i'»tiit(' with wliirh till' loM'iiiiiit- inn 'iij.

"At till (oniiiion law the hrni'lit ol' i iiM'Hiiiit-< iiinih' ii|H>n a Bunlvu uf

|.iii'thii>i' run- with tin- liiinl, Imt not tlic l.ur.liii. . a.i |.! in tin' i ii-c
'''•»••«»»«»»••

of a li'iiw, whi'li till' ii->»ii.'ni'i' w oil III, a^ a ma I In' ol ruiii-i', r.iVr to

till' li'iiM' it^rlf, anil liiiil till' I'l'-trii lion "rt ilown << . Ihit

Miiollii'l |io>->ih!r i'\|(l!inat lo;i i-. that lhi> ili-liiii linii vva^ iiilro-

iliiicil hv ihi' .Statiiti' 111' i/iiiii l-'.ini)liiii". wliiili ,i|i|ilii- to all iia-

lion* of llii' I'll' ami not in '.'lalil* of a |iart ii iilar i-talp /i . As

IIHIitioiii'il I rl'ol'i', U|ion a ri)nM'\al|ir of l.lliil ill fi'i' ill' 'ji.llilol'

iiiiiy ohtaiii a loviuaiit fioiii thi' i.'iaiili'«' in n -|ii'i t of olln-i IiihI of

ihr .M'aiitoi', ami tin' hi'in'lit uf thin c i\i'iianl w ill run w itii I lie la ml

yo rrtailini In tin* i^naiiti'i', iilthoU!,'li llii' lnil'ili'ii iIuch not luii wiih

till' Lull iiousi'vcil, mill is, as ro^in''!"* •!''• rovrnaiilnr. a rollal nil

rOMiiaiil; if, liowi'MT, the roM'iiiiiitui' i-« a im |iiiial inn. lln' luxr-

ti.iiii mav iii I'lil'orri'il until thi' i oi'|ioial inn i» ili--^ ilv.il 7 . I'ait

llii' L'lillilnr of till' I'lT inn!il nnl nlilaili a inM liili' i;i,.'P'i ;,; with

ill- lainl, ill n'>|M". t of lam! nf a >lrair.;i'l' In |lir lillr r . Tliis

-I'rill-. to rnnlil'in \\\<' \iiu tiial llii'>'' inM'liaill- i|i')ii||'|i'il 111 xilili'

III i-Uii' ll|inii ill' jinwrr In rl'r.iti' I Inn nlia'li \\\>- I'l'fnl'i'

III 'iliniinl -l.ltlll' nf (fniil I'.ili jihift s alinl i-iinl . Sn wli'T^ 11

t' iMlit in fi'i' ^iiiiji'r n-i'antril a ri'lit-iliai'.'.' mil nf llir laii'j anil

s... /:,,^, V, /''.' »/'. il'iiM, ',„n,i M^iii' r KH'li'. 7!> L. •). K II.

:; I., .1. K. 11. V.'l; I'li'H 1 K. II. l.J'.i; Sill; (llHii i K. It. 1'.'. Tlii'pniiii MUX
itt'. . ,.. Ii,„..„ V. f,,\'it,- I'.iiiN,, 7s i.n.tuiljiv I'liiu'lii.lt-l l.v llic /'.•..'v

I.. .I.IC fi. 'Jlii; ;l!iOil A C. 'Mi. .•'-.. li'iiil ill .V'/if,"'. iw.. I'lM;,

„ A,,.,/, V U;,.lh.;„ ISO.-, , a Kil.t. '. Cm lit |i. 17 ll. 1 Sill. I.. C. -ij;

'JS'i Si ,. (JilhiTt. t'M'i*. Ity SiiL'"*!. l>*'i. rrliiji"ii^ ( .iniiiiiii'iHi-* 1m iiiir 111 tlijiT <l:ilo

II. I'l
. iM.il MT hffiir>.id V. 1tl'lill>lf riTpariltii-II**. Sil' l^.w-'^ I'w. ^. 11.

isi:. , :; M. ,V. S. ;*.'. I ll.n. IV, C t.., iil-i litf.l ill .Vi, ...•,,•«

• l\ti'if hthi„ti\. Aih,ii„ii ls7'.'', ..".. iin.l |iii' riniliil.ii. //'./. \ /;''<!

11 L. .1 i). II. 11.7; I., li. 7 ij It. :!-'•;; ! r./„,/.,„A/,, Y. li. .M. 11 II. u. VIII.
.\Iilli-li, I.. ,I. ./,,,,/, V. .v//-'«./i,- IS7I , at til. :(.

Ii.lt. IKIi. IT.'.; .('..'. .'.TM/ V. '</.M.,./ ,. //..,!«« ..(»<•. litiil as .l,io„,, m
i-.M.;, .,., [,. .t. c. ..;;:;, ::• ih. I). T.'.ii. in .s>, ,„.,•...(., |.",,si , ,:, C... ut p. isii;

1/1) Lciiltf, l,aw of Laiul, pp. 12, L'il. 'J Sni. L. C. 52.

('/) X. I'.. Ry. V. .ItiviiutttI J'orlhiid

li,H

m



H90 A8SI0NMKNT <)i" O >NTI{.\C"rS.

Pabt VI. covcnunt..l to pay tl.o 8.nu-, au.l Mfl.Mwai.ls .onvcyol away tl.o

land, tho cov.'iiant was liuUl to he a inciv personal liability, whuL

did not pa.s with tlu- foi.v.-yancc or bind tli<- frranto.- at law (,s\

Where laiul was eouveved in (<',• in eolisideralion (.fa lent -ehai-e

out of il and of a covenant l.y the -rante.. to tlie frrantor to ere.t

and keep in repair bnildin-s upon it. il was held that the covenant

did not pa.s8 with tlie land so as to hind an as.siirnee of tho

.M-ante<' (f . The elToct of tlie Statute of Sewers ;•.':» Hen. iH. ,•. ..

Fs to impose a statutory burden upon lh(- land, by which owner-'

for the time bcinfr may bo made I., conlribute a rateable propei-

lion of the cost of maintaining sea-walls >(). But where the pm-

chaser or assisrnoo of the land is alTected by notico of the covenants.

tiio .ourt, ui-on equitable principles, will restrain him from usinir

the land in a manner inconsistent with thein'i'.

Covenants Hy tl"' '""""on law lb.- bi.nlen as well as tbe benelK of c.nc-

hetweeu lessor
j^,,,,,^ ^^|,i,.i, ,.„„ ^^ith tho hind, if contained in a lease, pass lo the

?S'with assiuiuv of tho term, by reason of tli. privity of estate will, ll.e

'"'"'"'"'•
lessen-; but such cov.'imnts did not i.ass to an assi-nee of Hi-

reversion until made or declared to do so by the statute Hi Hen. K

c ;?4 // . Where the <piest ion arises ix't ween landlord and tenant

it is essential that there should be a .lehm-d subject-matter to

whici. tbe .ov.nant can attach {c; arid that subject -matter must

be land or an interest in land: but an incorporeal horeditanimt

conferring no inten>st in tin- land, as a rent, is not a siilli. iml

subject-matler (</). K was foriiK'rly tliou<jht that these cov,ii;ints,

if occurrin- in leases, w.-re restricted in o|..'ratioii to cases wiieiv

the act to b,^ (lone on the in-oi.erty demised was for tlu; ben iit -li

the demised propeilv. but it has been held reeenlly that a cov.-

uunt will run with the l,.iid not withstaiidins,' tliat the beiielit is

to accrue lo persons who baxe no inleresl, in the piM|.rit\

Ravm. :n7; 1'2Mmi1. KiC.
. „ , ^

(>, M,l,„>v. I!,;,„.l, (IHll.). ;>M. i ^.

411
'•

llii)tii(,i«l V. /Iniiifiiii/c lUj. S,-i.

(1K81\.m' L.J. Q. Jt. :'; « •^ I'l*-

10'*.
,

('*( lii.i V. Kxsrx Cuhiimy, (IS'J.ij. 1

L. J. (). s. k. 11. iii'.'; I " & '' '/,

Hve 111!/. V. f'iMiiiii Cmiiiiiix. ISSi. ,
.II.

L J M. <". 1; 11 Api.. Ca.4l!i: ll<i<d-

Nia„ V. finhl (1SS5). .-.1 L. J. C. O'J.i:

28 Ch. I). Tl-.'.

(a-) Sce/."»^ p. '.HO.

(v) S/xhei,'" ai" l.'iS4', 5 ti). lb;

J Sill. L.r. •')-': n"r.ji;/v. r/"i,t\^w .

1 \Vin«. S.iuiul. AM).

;, //,.//.' V. '/"-„,/, (ls:i^ . 1 I. .1.

(• 1' JiiH: 2 Hill!.' N. C. l-J Ai'

Fr,,,,/: ir,!,-,- ,V r„.l.,l.v. l..<:c. V.MV.

7:1 I, .T. ('. :ii;J : l'.'"!) 1 K IS. 7i:'..

,„ .1/,/,,,., V. Ilr,,,.,!, (ISli;\ ;> M. \- H.

411 : M'lfh/N V. ]Vilh,i.H> 1S..7', 'J" !'••'.

Kv. 117: I II. \- N. S17: //"/'"-' »•

Urii,,.,nrk Vn,>i. Jl,,- >«< (1»'<1>. ''I I'-'-

Q B 7;!: s 4- II. "• •»"•*; "'''"""

'iM-d: V. .V. K. Il'i. !1S!1S!, 117 1. .T. C.

.)!iO: ilsyS) i Ch. <i7l: MrCii'th, V.

V.irhn- a»04),7;i L. -I.e. lis:); (".HH)

•i Ch. 306.
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iscd {h). T CllUlV is lllso 08Mi>ntial (Icr llitit ciivoiinnls t'lup. III.

iiiiiv nm willi tlic laml as l>ftwi'oii los-ior ami Icssci' r) . If ihc

losi'c grants uu iutcrcsl wliicli doi's not lxllau^*( his iMitiiv iiilorcst

iimlpv the louse, tlicrc is no privilv of fstali' ijctwci-n t\u) owner

of the particuhiv estate so civ im 1 ;;:il iii • miginal lessor, but

oiilv hetween the owner of llio 'articular i>t:iie .1. il his inmicdiatc

lessor/*'. On the other liui. . il 1 fieeliolil .'version in fee lx>

hroken np in interest, there ;- ivt lireak in hi" tenuiv, for an

iiMineiliate particular esta((> of freehold iiiii! .1 freehold reversion

censtituto but one seisin, and upon that seisin the term was

originally de|M'nd(!nt (c). Where the le>>ee aliens part of the

property leas(>(l, there is no break in the tenure f}; and CDnverscly

the assignee of the reversion ex|ieetanl upon the (h'terniiiiation

of the lease in part of tin? property may maintain an action (7).

There is no iMpiitable remedy founded upon [xissession and enjoy-

ment of the property against a person who is not in law and in

tiul an assign of the lessee (/()•- I'he statute of ]> Hen. 8, e. M.
ii|iplies only to covenants of a kind that run «ilh th<' term at

conunon law. and docs not extend to eolhitiM'al eoviMiaTits; so that

if the covenant be .such that the lessor c.iuld sue, or be sui'd by,

the assignee of the lessee at common law. the asxlguee of th lessor

can sue or be sued on a similar covenant under the statute / .

If tenants in common execute a joint leas' with covenants lo

them jointlx. the (covenants nill not pass to the as-iignce of tin-

share of one of them: so if tenants in common demise sexcrally. and

th'' covenants are made to them joint!\-, or if joint ti'uants demise

anil the coven;int> are made with one si'\eridly. such c('Venanls do

not run with the [eversion 'I:), but it has lu'en held that where

/. /•'.,>.',/ V. F'v' ColK 'I'.ias, 77

I. .1. K. I!. .VJl ;
(I'.'OS' 1 K. It. ti-.".i:

llHil. /,m«. //i/..(.H V. FiiiiUr (IIHIH), 7S

I. J. K. H. Jlii
; (1009 A. C. W. Sii'

/"', 1>. Ml-.".

/ /;/,;/. V. s„iii/ini(t lluiii C'l. 'is<)7 .

liii L. J. C. :!S7; (is:'7) 1 t'li. 7<i7 ;

V'li,,- V. Initfhrd (1900). 7" I-. J. C.

72: (1901) 1 (III. »i ; litiinrw (lutnliiiaii

lyoS), 7s L. .1. K. II. 209 : (1909)

A.C. 72.

'/. llnhi IKiirl) v. Tiiih.r (ISOl), 1

Kii»t, /)()2 :' Ikiiiir V. noddmiiii (l»ns\ 78
I.. .T. K. I!. 2(9: (1909) A. «'. 72.

2S1 : hh>nn„„l\. Oldkiwif (isi:t), ;t M,
\- S. :1S2 : Hriqhl V. niinnN,:lin ilHiiW,

n; I,. .1. C. 1*. 6; ;t C. R CS^i. See
I.ciik.'. Liiw of Land, pp. 32. U.

I r.<hii,,v. l-:,hr.i,,h 17s;i , 1 l)i.u^-l.

ihi;, n. : // A./. V. .S'.iit/,,,,/ llolJ r„.

(lS'.i7 . till I;. .1. •'. :)s; : IS97i 1 Cli.

7t;7.

.,) Tu'iiii'ii V. /:,Ln<l isis;, i n. i
A. lO.'i:' ,Vh./,,>../ \C-i//.) v. M"ri/fii,

1SS2), .V2 I-. J. ii. H. iWi III U. H.'I).

IS: /,'../.,,/. V. Il„/I„„'l dh'-.t), V<1 I.. .1.

y. II. Ii21 ; IS9:)) 1 Q. li. liil.).

/i l;ni,i,ni, V. H'i..n'irl,
[ 1 S9'.ll, i;9 I,. .1

.

Q. It. 49: 19uo; 1 (i. 11. 11(1.

i) .S/„iirii\i nw (l-'iSl), r> Co. U> ;
'2

Sut, L. C. -*)2
: /'li' rifi\ M'ifft/it V. H't/'

li.iHis (1S.-.7 .
2i; I,. .T. V.\. 121: I II. &

N. S17; Kiiiilc'r>li'v. V.-C, Ai.i-nil v.

/•rt.»<'r« ilK(,4i. .M I.. '.I. •'. S.'l.

/ TImwi'^'i' v. Il.iknnl! ilSfj.V', :t.>

L. .). t'. I'.' IS: 19 C. i». N. !*. 7l:i.

T'li

:hi
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Pabt VI.

Parol
tenancies.

What cove-

nants i-uii

with tlie

Imd.

a li'iist" is lUiulo by i)ai-tii>s eutitlinl for sevorul iiitori>«ts, tlwy i.r

tho suni\()is luiiy join in an mtion of covi-imnt aj,'ain8t the Icsv, ,

or liis assigns /;.

Tlu' above riiU- ol' tlic c minioii law by which covenants run wiili

tlio hm.l (Icniiscd I'oi' ami a<fainst an assignee of tlio lease ai)i>lirs

onlv lo c >venaiits in imlcntinvs of lease, and not to siniple cdii-

tracts containcil iii i)ai()l nvrncnients of tenancy (w)). .\nil lh.'

aboM' .statu' of -ii lii'ii. H, in wbicli cnonants are made to run

willi llic reversion, applies in terms only to indentures of i(n>e.

and bus no application lo i)arol tenancies ji). Hut if, alter tlie

lb-termination of a leas.' by i)ar(>l by bipse of time (be p;alie>

iigreinl to eoiitiime upon the terms of ibe original agri'einent,

which might be evideueed by payment ami a eei)tance of rent,

;i renewed teJianey might be im])lied betwven the parti 's impoit iiiir

I lie original terms, and if tlie term or reversion were assigned,

and rent paid or accepted, the assigno,' luiglit sue or be suimI iii

his owi. iiiiiiie a;; 1 right iis upon a wv. lease o' .
Covi'iianls iinu

run w itb the land and with llie i"ver>ioa in the cis,' of jKirol b^ses

bv foier of seel. 10 nl l!ie ( oiivev ailciiig and Law of Pioperlv

Act. I(S,S|.

The above rules well' foriiierl> iv-trictei to covenants wliirli

in tbeii miiller relate 1 to the lau 1 demised //-; or, as it \\;is

' seribeil. "when til- eovenaiit cxli'iids to a thiiiL' ni

if the demise '

c/ : when it
" touches ami c nu'ccii^

the liiiiie- demise! r or the •prolil-" of the hind .s'
:
when it

tends to the supporl aibl iiiainteiiaiiee oi' the thing d'inised I'.

"if it alVeels the nature, i|Ualily, of value of the thing d'iii> d,

independently of collateral eircamstanees; or

mode of eiijiiviiig it
' " . Hut il has been

variously

fsxr parce

if il a'leet- tin

liebl rei"utlv ihil

/ n:,i.ifii \. /;,.',' iHi'i'. i.'> L. .1.

ti li :i;:i: '> U. K. .'"il: .W"'ii"i!i v.

hl,r„,.ls is,i:e, -li I.. .). C. 1'. 170 : l:i

V. n. iT'.i.

I'w'i i:iif:,/f V. .1:1,1. ^'ii isiiii .
:'.i; L. J.

(^l^. 11 ; \.. I!, i'i. H. 1-'"

» ,sv,„»/.„v. 'V„i..„„/. isiT . I(l(^n.

i:!.l; 16 L..I. <i. «. '.!';•>• S-e //., //;..'/

V. /',,.>„/, (ISIS. 17 L. -I."'. 1'. !''.!; •>

C. ri. !K)0; s,i,'lh V. r.iin'-iij'"!' 'IH74 , r,i

L. .1. <'. r 110: L. K. il «. T. H'>;

Allri.,1. V. .1/.,... /"."'I iss-i , Q. n. D.

:!ii(i.

(ol Hiii/.iioiilt V. .Siw/i-M :i8:i.'>,. 1

I,. ,T. Kx. lot; 1 fr. M. & K. s:i»-

^li-iliii V. Siiiliiaii ISLV, 19 L- J. <i. '*•

iiis ; U Q. H. s;i'2 : <av r,.,,iis>, v. .S'«M»

(1870 , 3y I.. .T. c. r. i(n -. h. m. s

('. r. JOJ. S.T l:,rlf.,i,l\. In, •.,11 ;1M^ .

17 I-. ,T. V. 1'. Iii-';' ^><-'. li. i'i".

/, lh ,'„i- V. f/i „.iiii,iii
' liios ,

rs I.. •!.

K. H. Jli'.i : MiKiO) .\. C. Ti.

,/) .Sj„,i,r'-< i(w ;1.')S1",. ' l-'e, !•;; 1

Sni L. C. ^>-'.

(,) l;,- ,,ir. Mi''l,iiiy. II', I!. ,1,1,' !> 7.

•Ji; L. .1. Ex. 117: 1 H. A: N. S'.is.

i.s: ];, n„: ll',lli,i,i,« V. I'„,l,- \-^ .

;i7 1,. .1. <i. H. J:il; \.. H. o U. I'' 7l''-

I J',i-<iir.,'-'i'i,li^"iiy-/-'"f"''!i l"'-i'.

U li. \- C. oc'i : uiiirni(-(1 ii„m. /.'•'-'•.'/».

,S,i,i,Mi,ti (is:!l),. I) liiiig. Oil : 1 Vr. \ .1.

10.').'

(14) Klleiilier.iUKli. <"'• J-' ''".'' '""

;Toi-yj ) V. I',!':-mf ;l'"»<;, I" ^'> ' '-i'^-

,„r ,-,ir. ArLmnil v. .Smi(Ji (IS.iO;, lU L.J.

C. p. 315; IOC. B. 1S7.
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upon II (leiniso of iniiiis tlio bouolit of a covenant respecting tlio Cbap. III.

.sLipport of tin- super), ii-nt hunt runs witli tlie supci'jaeent land,

uud the burden with the mines, not only where tlie owner of tho

superjacent mines is also owner of tho mines, hul where he is a

stranf^er to the tith; to the mines 'x. The (piestidn is of more

than ucademieal interest, because, allliou<.'h the surface owners

may have a remedy for damage caused In- subsidence ;//\ tho

measure of damagc< is not necossai'ily the same. In the ease

adverted to tlu' (juestion arow; upon .sect. •") of the Heal I'roperly

Act, 181-J, of which the material words are: " under an indenture

(Nrcuted after the 1st day of Oetoh'r, ISl"), the henelit of a con-

dition or coveaanl. res[)eeting any teiK'ineiils or Iiere liraments,

may lie taken, although thi> taker thmcof he not muiied a iKirty

lo tile same indenture.' In the Court of .Xpiieal it was hehl that

this provision could only ap|)ly to eovenauls runniiii; with tlio

land, and this view seems to be justilied having regard to the rules

of interpretation applied to statutes designed lo amend tho

law I r I, but in the House of Ijords doubts were e\[)ressed whether

the language of tho section did not (>nibrace all eovi'iianis, whether

tluy ran with the land or not. Hoth courts, however, held that

the covenant was on(> which ran willi the land t ) the extent above

stated. It is true that a! '^'lo common law. upon a eon\eyanee in

fee till' henelit of .services could be reserved alVeeting oth'r lands

of tlie conveying party. I)i'' *!ie burden e luid not be made to run

with the land conveyei ">lv by reason of the Statute (^aiii

r.iniitiiir.i '(i). But th(i material distinction bi^lweeu tlie

Iriiuie of a freeludile.' ai . oi a lea-, iioldcr. .\n estate ol fre -

hold, whether for life nr of inaeritanee. was reeoverabh' by an

assize or other real action, where:is a lea--eholder's only remedy

was an action of ejeetment in which he did wM reiover the laud,

but only recover damages until the eii I of tlie reign of

Kdwrrd IV. (/;).- Covenants for title and fi'r (piiet eiijoyniont Cov^nant^ t..

in a conveyance in fee and in a lease run with the land, and pass *'

with the estate of the covenantee, whetlier express or impli.nl,

in a conveyance by force iic Conveyancing Act, 1881, s. 7 c).

M

i, : ,

t .

I

I;!

HI

) r;rsl,r V. IJret (Ul. (laOS,. t;

I,. J. K B. .Til :
(19<i,S; I K B. 626;

;itt,l. ii'.M. iJif^oii V. Furslir (190s), 7S

L. .T. K B. i4li : (IIKI,)) A. V. 08. See
./»//./<« V. Av,A/„;i (1S7U), 40 L. J. Ex.
;!5i: 1 V.x. D. I'.Ki.

(v) Biiiif^ Main Colt. V. Mitehrll

ISSo), .-1.) I.. .T. IJ. B. .Vi'J ; 11 Ap. Ca.

.VJ'J.

(;, Sco W:rl"ii''-'i^i 1-JSI , :) Co. 7 b.

(ii) See "),^., ji. SS'J.

(/-) See Leake. Law if Liiud. pp. 31,

31, 4».

{<•) MMIiMun V. llM'Mr (1638), Cro.

« f

'

••I
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AiSSlONMKNl' OF CONTRACTS.

I'AET VI.

Acknow-
ledgment tu

prcwnce title

deeds.

Covenant for

rent and
scrrioes.

Covenant for

ronewiil of

lca^e.

A covcuunt In a lessor to in(U'iniiit'\ liis iesso:' against bri'iu lits

of covenants in a supi-rior leaso is not o;iuival(;nt to a cov.niinl

for quiet enjoyment, and does not luii aiiainst an asaigaoj <>r

tiie reversion (rf; . Ackuowloil'inionts for the production of title

deeds run with thi; laud in favour of a subswiuont purcliasL-r; and

the burden of such covenants runs with the land witli which llu>

are retained (e).—A covenant in a lease to i)a,y the rent reserv,,!

runs, as to the burden of it, with the term; and, as to tlio benciii

of it, with the reversion; tho law transfers the c )venant as inn-

dent to the rent (/). A reservation in a lease of a suit to a mill

of the lessor, has been hold to import a covenant to render su.li

Bervice and to be incident to the iwersion at common law and

pass to the assignee, but a similar result would havo follow.

d

upon a bare covenant between stranp'rs. a suit to a mill b.iiii.' :i

peculiar and anomalous rif,.it (gf.

A covenant for renewal of a lease runs with the term, and. .i~

to the burden of it, wilii the reversion (//,. A covenant to ren. \\

at tho request of the h'ssee entitles iiis executors to a renewal at

their request (/); but a re(,uest during tiie term is a condifiun

precedent to the liability ',/.•) -Vn agreement with a tenant to

grant n new lease upon certain specified terms, when required Id

do 80, is assignable; it i)asses to tiie trustee in bankruptcy ..I

tho tenant, wlio also may assign it to a |HircImser (i). But a

covenant to renew a lease \\itii all tlie toxenants of tho form, i

lease presumptively il"'"^ »<'• '"'I'"'' '''"' ''"" "*''' ''"'""-' '** ^"*""'

tain a liki covenant for iviiewal v'"' • Wlieiv a lease was grant. .1

to two ])ersons containing joint and >.\eral covenants by tli.

less<"es, and a covenant by the lessor to grant a new lease at tli.'

end of tiie term subjinl .o the same i i)\.'iiants, and one of tli.'

Car. r,\y.i : Cn.iphll v. i,ir..< 'JS20\ :'. B.

At AM. ','.>:
: i>'<i>'i V. Siihiii (isyn). -vi

L.J.I'. :!I7; (1S'>3 1 Ch. ^>.!:i.

',/ /hiM./li'iiy. Itniini.iii ;i81S
, IT !- J.

Q. p. Ill : il Q. B. <H.
(r) Sec CmvPjMniiiiif Ant, 18S1, s. 't.

And M'.' ii-i t.i .nvcimuls f< r tlie like

jmrposo, Siiu'.lon. Viul. & riir.;li. 4«a,

nth cd. Si..' iiii.riiiii \-. y.'.iiii' {is-.>:i),

1 Sim. & S. 44!); />"" V. .lifrrt [WHt],

4 L. J. O. S. C. 166 : 1 Sim. & S. .Via.

if) Sielieienll v. Fimiif.itt (16 ). 2

W.i.s. S lund. T.'il : A', t:. Hi/, v. Jf'i-

ti,„,> (ii'oo), 63 L. J. c. :>\n; (lotto)

A.C. -ifiO.

(v) I'l/iiimi V. Arthiti- (182.!), 1 L.. •>.

O. S. K. B. 138; 1 B. & C. 41U. Seu

i:„r,il:,i V. I.ilhc'.'jc (1670), 1 A\iii-.

Siiiind. .tOl, iind mites.

(/i) Best. J., VcnuM v. Smith ISJi:,

.-I B. \ AM. 11. See Mnll.r v. 7V.-rt.,.'

fl'.)Oi»l. 70L. J. 0. 72; (I'litl! 1 Cli. •'<•

;;i 7^,*v. .S7.-'»«'r (!72;i;, :!!'. \\"i'-

19ti; I Y. kV. Kx. .ifiJ.

7,' Xu'liuUfin V. Smith (18S:i), .)2 L. •!.

('. 191 ; 22 Ch. n. (MO.

(n Itiicklaii'l V. ruiiillMi (18G6 ,

'<<'<

L. J. C. 81 : L. R. 2 Oil. 67.

(,..) Voiipci- MiiHiiii fn. V. lii'ieh 'is.':! .

i;l Be:iv. 478; Siniih"mr v. MiH"""

(1884 ,.54 L.J. Q. B. «: flAiLCiSlj:

/ , ,n.i V. St,jihnno,4 ( 1898), 67 L. J. Q. !>•
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Icssoes assifjnod his illt^^t'^| in the louso (o tlio otinT; it was hohl

that till! lessor was not liouiul to j^ruut ii new lease to the one only,

haviujf 8tii)uluted for covenants of hotii in the renewed lease (w). -

Upon the like ]>rin<ii)le a proviso in a lease for deternn'niny: il I)}'

notice to be given hy either party runs with tiie term and with th(!

reversion, so as to entitle the assij/nee of either to act upon it (o).

An option to purchase the freeiioM reversion e.\|)ectant on the

determination of the lease does not run with the land if the lanil ' o

not settled (/>). In the case of hind in settlement, a tenant for life

may jrrant a building leasi', or aj^'-reement for a huilding lease,

containing an ojition to pun hase, to he exercised at any time

within an agreed number of years not exceeding ten 'V/'; anil in

this ease ii is binding on the settled lainl, and enforeeahh- against

those entitled in remainder '
i-'\

A covenant by the lessee that he and his assigns « ill not a'^sign,

underlet, or part with llu- possession, without the consent of tin;

lessor, runs with the term, and the lessor can >uc> an a'<sji;nce of the

lease for a breach of it by him (h). The covenant applies oidy to

assignments of the legal estate (/). An underleas(> is not within a

covenant not to assign whiih ]ircsumptive!y n^l'ers to the whole

interest (»). In practice it is usual to insert a provision that the

consent shall not Iki withheld in the ( ase of a respecialiie and

responsible assignee; this is not an independent contr-t l)ut a

(lualilication on the covi'iiant .'•'. A\'here a lessee under a lease

containing a covenant not to let or as>ign witlmnt consent of the

lessor agreed w ith his consent to grant an underlease upon the like

terms as in the original leas(>: the agrwmeut was construed as

intending that the covenant against assignment in the und(>rlease

should hr subject to the consent of the immediate lessor only, and

Chap. III.

Vrovixo t<>

(Ictenninr

loiiw.

Option tu

[lui hase.

Ciivcuimt

if-'iifuineut

.

J

ti« I

III) Fiiiiliv. /«(/,<»<,«/ (ls7(i',l."i r,. .1.

C.ii-li: ICh I), mo.
In, AV V. //«i/V,v,lSI0;. 12 Ka~t. 4i;i.

Sec 7''- Ilnllis^ JIuxp. Tniitit'i v. ]lin/H'

(lS9:i), "8 L. J. C. 073; (1899 2 C'li.

S4(l.

(/J) lI'Miiiil! V. Cltthiii (190.5), TIL. .T.

C. .i-i.'i; (l',>ll."i) 2 Ch'. 2.i7.

(>/] S,'ttlr;l Liiil Act, ISSI), ». 2.

(<) Spttlol Laud Act, 1882, s. :U,

sub-H. 2.

W iniliamsv. Kiti'r (ISGS), :i7 L. J.

Q. R. 2:U ; L. U :i Q. B. 7:!'J; .WeEaelim,,

V. Culimi (1901). 71 L. .T. P. C. 20:
(I'.i'ij) A. ('. 104. See »/>»( v. Ihhb
(1870). IC* L. .1. Q. B. 190: L. K. f>

U. B. 4u0; Oiuce v. rurlr! (1902), 71

I,. .T. ('. sg'.i: (inoi) 1 ell, 727.

/, r„, V. lt,sh„p ;lS.-)7), 20 L. .T. C.

:;s9: s I)e (J. M. \- (i. l.'>; (i.niirv.

I'.iiilkuo- (1900, 09 L. .1. Q. B. 777;

'1900) 2 Q. B. 207. Si'e n.iiii'itje v.

iroiiiarii MS991, 09 L. .1. Q. B. 40:

1900) 1 Q. B. 116.

{„) Drihii il-:,n-/} V. Tii'ihr (1S01\ I

KiW, .'102 ;' Jl,i/iliil V. Ililhrnil- '1K0S\ 07

L. .r. Q B. 507; (1898) 1 (i. B. 710;

MttirmiMl on (itliir irnmnils (1890), liH

L. .T. Q. B. 889 : 1899; A. C. 442. Sc;

mile. p. sol.

ix) r,il;;r V. lli'inr (1874). 4:! L. .1.

Kx. 9:.; L. R. 9 Kx. lol: IMes v.

Ihii'ilihon (1890). Co L. J. tj. B. 578 ;

Ji'M; 2 Q. B. 211.

i'
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Pabt VI.

Conditiou

iigaiiut

Covenants
repair and

not to tlu.( of tlu- oriKiniil \('><sov // . An nssignineut is valid lo

,m»8 tlip t.-rm, tliouf,'!. it may 1..- a l)r.-u(l. of the rovrnunt n-ainsl

assi-nnici.t: luit the- loaso i.my coplain a rondilion tliat the t.Miii

f.haM c.-as.- u|u.ii assi-ni.M'nt. wl.i.L «<).il(l ron.lcr tlu< assit,M.iu.'iit

void- or a rou.lition of n-ciitrv ui.oii assi<rnmont. wliirli ^^o^M

roiul.T it voidal.l.< (--\ Th.- i...«"r ««f the court to frrant rMnl

a'-ainsl forfciliiro ronlVrrc.l by Hm- CoLvnyan-iiif,' and Lav^ ol

Pi'opcrtyAct. 188l.s.l4,do.'s not i-xl.'iid to a rijrht ol" n-cntn

or fort.-'ilurc for broach of rovrnaid or .ondition at;ainsl us-iu'iiiii^;

or undor'ctti.m or disposing' of th.' land Leased. And scot .

;; of tli.

Conv.-yaneiujr Act. 18!t-.>. provides that ' no line or sum of luoncv

in the natur.' of a line- shall U- payable for a liccn-o to a^-iirn.

unless the lca>c contains an express provi>ioii to tho contrary (a

\t common 'o\v. a .ondition a-ain^l ..->iu:nn.cnt witiwMit li.cn.v

was dotcrmincd hv a liccm .« once iriven; hut it is now prox ulcd hv

K-ct.l of the Law of Proi-erty Amendniont Aft, 1H<!I, tliat .,

licence shall cvtond onlv to the actual assiirnment or undcrh'asc <,r

other matter specilically authorised to he done (/<).- A covenant

a-.ain>t a>sii,M.menl is superseded hy an assi<rninent hy act of h^^

as the assignment to a trustee in hanknipt.y (,".: or a .oinpuKn, •.

purcha-' under thi- Lands Clauses Art {,h

.

to A covenant hv th.' lessee to repair the c!emis;d premi es au.l m

keep and l.'ave them in repair, runs with the land and eharircs tic

.issi-nee(c\ so also a covenant to repair new buildings wli. n

buiU (/); and also nins with the reversion, entitling tho assi-ii

to sue(V/\ A covenant to rei)air, renew, and rep'a.e tenant-

iixturos,' and nu'chinerv fixed (o the demised pr ini-es, runs will.

the land and binds tho assi-neo of tho tornr. but a similar cc.vcna;.!

i,s to movable (battels used upon th,' premises does not p;.- in il,,-

(V) »',//l.'m--/ V. Illl i:u„-r,l, ,1S.4).

43 1.. J. c. :w; u R. 9 *'• "'•';

//„„., „.rf V. Siih,, (iss:.|. :;o c'l.. !>• i»i-

(.-) J;imI v. .%'"(«' :1S-2S', 7 L. J. O. S.

K. It. 1.! ; S 11. & 0. ISG. S.e Klliolt

V ./.;,»«(-" ('«••'• •'•' ^- ^- ^- ^- **'•

U R 2 Q n. 120.
, ,, T T

(«) /.V Co'ir.-^ ti'iilrmt (IH'.M.), 06 L. J.

(' 'H • (IS 7) 1 Cti. !' ; Wii'tr V. Jiiniii'js

d'ncci'. 7.^5 L. .T. K K M'i: (I'O') ^

K B 11; .ll'di'"' y- Bil<l(ln,nu (1"0S),

77" L. J. K. B. -n-i: (l!Os) I K. B.

Pm L. C. 31

{c) Jiot V. Smith ;i8U), .')T..unt. <95 :

AV Il"irn (1«»1), " L- •!• ''• '' •
''

(liOl)'-.! K. H. Hi. ?*<' HW'"- V.

M,n-l,r,' (178.^). 8 K:ist, :U I, ii.

iri,itl'n.i'/ V. Ucimti'j [WW,], 1-' \i>'.

{,/, Sliri«l-V. Tltilih.tm ,( Uiii„i.~l""

.r,„icti„n ll>/. (ISi.7\ 3" I' J- •' ''"

L. It. 4 K.i il-'. Kw </,./,, p. !">

;,) .M,;h,„ v. Chr Is.W . 'i'J I

Q. H. 147: l«y. B. fiSl
, ,

'f) Mw'IihII v. (hit.' flS.'lH , J, I,..l.

Ex'. 1114: 2H. &N. 7'.i:t

(«/) r.ll'tnlni V. S„n.,,s.» .lh-".l,. .1 !'

i- C. .Snr>; (is:(l>). C B.i.>r. "^l; .'/.'_''.'"

V. iri//../Hi'i iisjij, ;^ii L. .1 L. Hi; ;

H. &N. 817.

.1.
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iissi>n(H' (A). A covpiiunf to iiiHuro tlic demised prpniisps nguinsl Ciui. III.

tin-, whcrp thcsuiti insured is to he liiid out in iclmildinjf orrcpair-

iiip thv prcniittos. runs with tin- land iiiid iiii unMiffnco of the -over-

hion JH ontitlod to sue uimn it (/). -In the iilmvi- casi's it wcr.is to Coven.nt..

1h> iiiiniutcrial to tlic (|U('sfion of running.' with land, wlictlior the
'•«"»!«'"'

(ovcniint is oxprcsnod in terms to liind the usHiifnci' of tin- cove-
nantor (A). But it in material to the eonstnit tion of the covenant,

whether the covenantor expressly (oveniinis not only that ho him-
self shall do the a<t, hut that his assipis also shall do it; which
will bind himself for their act, hut does not |mr|i(>rt to hind
them 'I'j.

Covenants in a lease relatinjf to the use and opcupation of the Covenants

(Ictnised premises run with the land and with the reversion- as a '•'l''t'"K
V'

. t .1 , ~ , ,
the uno I if

covenant tor the residence ol the tenant upon the premises (f«); the Uml.

for till' preservation of <.'ame(«); and covenants re<rulutinfr the
inodi' of cultivation or user (o): and hy the express provisions of
")<) (Jco. :j. c. '»(), s. 11. the trustee in hankruptcy or purchaser of a
tenant in husbandry is bound hy a covenant asfainst the removal
and sale of crops, manur<- and dressinjfs. aud for their consumption
upon the demised premises, to the same extent as is the tenant (p).
Hut II railway eom|>aiiy or other pul)lic body cannot enter into a
coveniint restrictive of the user of land if inconsistent with its

statutory powers and duties (7^ Upon the same principle the

liability of a landlord to an outjroinj,' tenant to pay tlie customary
valuation of the crops and tillau'cs left on the land is incident to
the reversion: and a devis(>e of the landlord has no claim for in-

demnity a<rainst the estate of the landlord (;• . A covenant by the
lessor to sujjply the demised premises with water runs with the

premises, and an assi<:ne<" of the lessee mav sue for a breach (n);

I!

i
It]

l.k) ll'il/uiiii»v. tMi/r nSDH ,3- L.J.
Q. B. i:!! ; L. R. .i (J. B. 7:t!l.

' Vnni,)! V. Smil/i (1821 , 5 H. &
Aid I

,

(/, .Viii/i/ii r. r/iir [\xry2\ 22 L. .T.

<i. B. IIT: IS (J. B. BGl; .\t,i„h„ll \.
(^il... l,s.5K , 27 L. .1, Ex. 1111 : 2 H. &
•*• <!•:). .See the Omveyancinir Act.
ISKl.s. ,1S

'

/ liiiiiiihiii V. Itmrnmn (IS48 , 17 L. J.
W K. 1 1 1 ; 1 1 (} B. 4 14 ; Omkiu v. //«//«
nn7y, i.t ch, D. 324: i{,- r„ir,;ii if

/»W. ISf,9:,.WL. .T. C. 763; 42 Ch.
1). l.'iO.

('") Tiit'in V. C/iiipliH (I7!)3), 2 II. BI.

(«) Jloopcr V. Clari (1807), 30 L. J.

J..

y. B. 79 : L. U. 2 Q. B. 200.

((/) t 'wkM'i, V .
(
'ucl. ( 1 1;0.')) , (^ro. .Tttc. 1 i.')

;

Ifi/'/e V. Ii;„;/,i, 1877), 47 L. J. Kx.
121 : 3 Ex. I). 82 ; /•/iii/mmu v. t>mil/(

!l!i(i7
, 70 L. J. C. 394: (19(17) 2 Ch.

97.

'p) Wilitiot V. nr„r (1854^ 23 L. .T.

Q. B. 2S1 : ;! E. & B. 5c.;) : I.>il,bf v.

Hurt (188.V, :a L. ,;. C. 800 : 29 Cb. I).

8. So." llmikiM T. IViilrnn,! lS7f>), 45
L. J. C. 1*. 772 ; 1 C. P. D. 2S0.

(v) Re S. h. Jtv. * ll'ifni (1907), 70
L. .r. C. 481

: (1907, 2Ch. 300.

Ir) Monset v. yurtoii (18831, 52 L. J. C.
3.)7 : 22 Ch. D. 709.

I> Joiirilaiii V. H'll'on (1821. 4 B. &
Aid. 260.

3m
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AS8I0NMKNT OK CONTRACTS.

t'ovcnantu
<'oUatcral to

tlio IhihI.

«, aUo « rovon«nt by tl,. U.sor of a factory to Ku,.,.ly .tou u ,p.

L na.lun..,v(/). A .ovon-nt not to .arry on any Inul

lli
"« on tl: ionusoa ,,r....i«..., or a covnmnt ro.ulu .n. ..,•

ron in, the n.rrvin« ..n of parti.ular trad.. . a .ovonan.M
. \vith tl.o Ian.! a, law («): a. a covenant by the les.v o a

bicbou^o not to ...U any beer otbor than that bought ol
,•

c 'o (. ; but «ueh a ...venant i« in.,liecUy .on.ht.onal upon .1.

;;ror or hi« asHi^neo continuing ready and w.ll.n, to «u,.,l.^ .U

such beer aHtho tenant may re(iuiro(//).

It wa« formerly conMdere.l that .ovenant* .n a lease v a. 1,
.v

.... elv conall
'

r did not relate to the land denuded, dnl not n,u

,, •„.. land at con.n.on law, and conse.iuently not w. h .1.

eversion under M Hen. H; but accor.hn,' to n.oro recent cu. . n

^o obj..tion that the covenant i. extended to the ben.
,.

ropertv which i. not demised (.)• Accord.n,^ to the ...
-

o. .no.; law cases the following were regarded as eo lateral ...^. -

; .
. a covenant to build or not to build upon land whn

. . „.;

.M or ,he denude, or to pay money which is not ..^>rved o
,

.,1

,.d .l..n.i.e.l . •. u nant by a less., not to cut de
.

„b r trees which ar.. expressly ex-.-pfd fron, th.- .lennse; b.n.

".,,,.„ .., ..„,,„.„..t not to cut .lown trees grow.ng ..,-'-'

..dioinin.^ .-Stat., of tl,.- lessor" {h). So also a ....venant b> .1.

ioior of a public-house not to build or k.ep any pubhc-house ,.,.„

;7..di.,i in. the den.is.>d premises is collateral as not alle, n.

"
den i.a land ,.;. A covenant to n,ake and ma.nta.n a .1

a a public road upon land punhase.l fron. the covenante.- a,l,,a-

..t o 1 d r,.s..rv.'a by hi.n, was held to be ....llateral to th.- la,„...

;, r„ ,0 , ... an assignee of the ....v.M.a..t.>e (.0- Lp..n .

.

.1'
i 'iplca -ndition of re-entry in a l.>ase ..serv.n. -1..

...he..- he 1. >boul.l Ik. .onvi.t.-d of any ..il.-nce a,MM,«.

E';.::i:::swls.,,.|d...be..ol.at...-altothela..d.h.m.s,.,..^^

K. B. 24li; (I'JIW A. «'. 9S. Seo ,'.'.

^' uVspniefr'H cii'r rr,»i), r, Co. lilL; 1

An L. C .VJ ; Canhion v. Jln-I Mi\,

"

191." ,72 L. J. C. 389; [Vm, 1
tl,.

*) Ooudrighl V. I'iiwh (1H07). !< t'ii>;,

'^.' TA«'»'"v. ff«./«""'ll8fi"J).'"* I"'-

Ex.lT-V, L. R. 4ET.311.
(d) Amlerbeny v. Oldhm '.-/M

(1885), 55 L. 3. C. 6;i3 , TJ th. V. .A

<,- Se,. Siiiilli V. Knii'Milini (18.4 ,
4-!

L J <• 1'. ll". '' R'-»t'. 1'. H.).

„ pr,-r,i,-.r.„„jhl„„l<\,n>. v.PaltO'.i'

inos^. l.t Ea»t, ISO. See l>oe v. he^Ung

i .»; f... 1 M. & H. 9''
; •"'* V. -V'y (1818;,

L J C. *:•. 'lS'.«7il Ch. "(17: .y.".-

r*«/fr /?««>/)/ V. 'Vj„»i*» (1901), .0 ^. J.

C. 814 :
(190- i Ch. 008

.- T T r

;;,t,\):.w'Lj".('.'.vr; i8ci..D->'->3-



COVKNANTS HUXNING WITH LAND. HW

that an nwiffmv of the r.<v.T»ioii .oiild fuk.- no adxaiitago of it («•). Ciup. hi.
Tluw uie thm« .uHi'i., uikI uppaiviitly only tliivr. in which u .ovo-
nunt touchinj? jn-oporty not .Icniiwil JmM I n hi'1,1 to rmi with the
(.loporty ih'niiw.l npon llio j^ioiind that I hi' ...v.nant ..nur.Ml for
th.> (xMU'lit of th.> hitler property (/). Hut this .MonMrni numt Iw
r('i.'iiifl''il MS ap|)li(ahh' only to < xcfptional i-ufm ' ij]

.

Covcnunts may he made to run with incorporeal hert'ditanients; Cuveuuuu
as in a li-Hse of tithes with a covenant not to let the occupiers of f'"|°'''X *'"'

the huiils tifheahie liavo u-yv '.ur) of the tithes // ; a lease of a WoSt'in*

liienre to take minerals, with a covenant to keep the works in
'"*°'''

repair (*;, or with a wayloavc over freehold land for the i)urpo80
of making a railway with u covenant to pay an annual rent (A);
u lease of the right of shooting with u covenant to leave the laud
stocked with game (/}. A covenant to pay a nnt-charge granted
out of land or of rent issuing out of land may he assign<>d so as
(o .nlith' an assignee of the rent to sue the covenantor {ni\ Hut
here tli(< action rests on privity of contrait and not on privity of
estuti '^rt . A covenant to huild ujion land charged with a rent
and to keep the htiildings in repair does not run with tlio rent or
with the land (o).

A lessee or his assigjiee holding possession und.r an indenture Rcvenicn by
"f lease is esto])ped from denying that the lessor had an interest 'st'TPel-

siitlicient to grant the lease with a reversion to which the rent
reserved is incident, and with which the covenants will run; and
this reversion hy estopjiel is prima fwic assignable and carries

with it the rent and covenants as against the lessee and his

/issiguees (/j). But the estoppel ceas<'s in the case of the lessee or
his assignee l)eing evicted In i suj)erior tith- and it does not
exclude the lessee from asserting that the lessor had a n.'version in

,.) Stnm, V. Cup/, 18tiS), 3S L. J. Ex.
JI ; L R. 1 Kx. iO.

71 y;/i-i/"ii V. .lit/iKi- (182:!), 1 L. J.
n. S. K. B. l:is ; 1 B. & C 410 ; fM.tnh;,
V. SamiiaoH (IW.W), fi BiiiK- 041 ; /tir/:rl/M

y. lu'/ifid (I'hinihwiirdinii) (lyo'j), 7S
L. .1. C. 294: (1909) 1 Oi. fiU.

';/ Lord CDlIitm, Dninr v. G«4man
19118), 78 L.J. K. B. 209 ; (19U9( A.C.
72.

A) llfllit V. W,lh (1769), :t Wile. 25 ;

Wilmot. 341.

r Hiirli/HY. )ri7/i«m»(1837),26 L. J.
Kx. 117: 1 11. iN, S17,

<l -V. /;. Hi/, v. llmliltgt (1900), «9
1'. i. C. .Ill) ; (1900; A. C. 260.

[h llm.ii'i- T. ri;rk lSf)(i>, :ii; L. J.
Q B. 79; L. R. Hi. B. 2»U.

{ill) Unit, C. J., Iliiirstir V. Kilchiit
(1(>H7), 1 I.d. Kavni.:il7: 12 Mod. lt;f,:

Ailiii V. /(.'/„„ l\Wb\\ 4 L. J. (). S. K. B.
210; 5 B. & V. 512 ; ini/iam. v. /fnu-
umil (18.)9 , 2S L. J. Q. B. 374 : 1 E.
A: E. 1040.

(«) .Mink V. Fliih- (1700), 3 Salk. US.
[0) Mihiei. V. Itiiiiirh (ISIG), .5 M. & S.

411; lliiuuooi V. Ilriiiiiiuiik rum. By.
Siie. (ISSr, Al L. J. Q. B. 73; 8 Q. B.
D. 403.

I. r\ ruthiirlmin v. frriJii; (!S(>0\ 29
L. J. Ex. 49.5: t) H. A: N. l.ij.

i M 2
if:
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I'»«t VI.

Eatoppel (ad

b^ Intcrctt.

Rercnion
from yitkt

to year.

Covenanta in

lease of

penuDal
chatteU.

fact whicli liuH a^.Tiiiinoil: ..« that tl.r l.'HW.r lia.l an i-niaW Ju.l. or

au estate for lif.' only, wliiili f.>.iH.a ui-on liix .l.-alli. or an iMal..

for yonrs wlii.l. .xpiml ».v lapm. of tini.' U/ • A.'< ohIiukIv «l.r.v

a niortgoKor in posw^wion. lunii.K only tli luity of n-d.-nii.ti...,.

leases bv .li-o.l as if l«o wuh tin- l.-jral <>«•"•'• •'"' ''•'""' "l"'""'^ ''>

fstopiM-i; and tli.' r."v.«rMon by v*to\^\M'\ in iiH^iunabl.-, «itli tli.,-

bon.'lit and l.urtli.i, of tb.- .(.v.-nuntK running witb tb.- bind (r .

Ibil if it upixMirx in lb.' t.-rins of ibr b'ano tbal ibc b-H8.)i ix a luoit-

gttffor Nvitli no \r^H\ tilb'. tb.Mv is no ..sloppcl; and llir .oNcnanl^

aro nieri'lv p.r«)nal cov.-nantt. wiii.ii an- not asMKnabb- {»). If ii

lessor oxciiit.'H a b-a».", bavins al tbr tinio no interest in tbe bnid.

the b-aso oi.erat..s by .-stoi-pel only: but if be afterwnrds ne.,unv.

a milheieni interest, tiie estoppel is said to »m' fed by tiie intere>t.

that is to sav. tbe b-ase tak.^s tbe same b-jral effect, and tbe cove-

nants run xvitb tbe land and witb tbe reversion in tbe sum-

manner, as if iiie lessor bad tbe interest at tbe time of making' ll."

lease (/). .

Tiio interest of a tenant from year to year is rejranle.l ti> mi

interest for a year witb a jrrowinp interest durinjr .v.-ry x.:u

thereafter, spri;.
' - out of tbe ori^'inal eontrael and parrel et it.

tbou^b defea ibl I
,

notiee to -luit from tbe superior landlenl;

ueeordintflv, a tenant from yi'ar to y<>ar has a reversion wberr li.

aemise^ for a term of years, and this reversion, whilst it eontii.ur-.

is assignable and carries tlx- covenants of tbe b'as.- to lli.

assij,M..H.(«) -Rut if a lessor, bavinfr only a term of years, pur-

ports to KHint a b-ase for a lon<rer term, it operates as an asM-i.-

ment of bis whole interest and not as a lease; a rent reser\nl m

such demise is a rent-charge which is as,*it.Mmble: and the assi-iire

mav sue upon the reservation without attornment of tbe te.iMiit.

but" not upon the i.ersonal covenant to pay the rent, whirl, is iml

assignable {x)

.

A covenant (annot be made to run with chatt.'ls pcisdinil '/ .

"
If a mar b.ise sheep, or other sto-k, or any other personal <jnu.\^

(./) Wwrfror T. rfirre (180.V , 1 B. &
P N K 158 : in 1,1 V. Bajtrr (IHM),

26 L..I. Ex. UJ; IH.&N. ft6H.

ir) ciithbrit^M, V. /iiiwji (1S60), ay

L..I.EX. 41..i; r, H. A:N. 135.

(«) J'ani'ltr v. lliirrti 184.')), IS L. J.

Q.B. Ua; 7Q. B. 7I.H.

If. sii''!""> V. WiDiiti'lil 1S16), 1.1

L..I. Ex.212; 1- M.' «£ VV. 224. See

Grn. Ftuiinef Co. v. I.ilnrntoi- Verm. Kg.

Sue (isth;, 10 Ch. D. 1.'..

(«) Drieii T. ,;.j;iif» (1S44), i:) L. .1. I'.x.

l-,W ; 13 M. & W. 2U'.t. Sc-e huifn v

Aiidemoti, (WH) 1 H. B. 164.

(x) See Itmrttrr v. Kitchiii (!•''.
,

1

Ld. Raym. .•(17 ; 12 Mod. Uifi :
»../''"

V. //«*<«/« ilS41:, lU L. .1. C. r. :>"!:

3 Man. A. O. 2'J7 ; nilimm, v. //ni'^nf

(IS.iS), 2S L. J. «. B. 374; 1 E. ^ t-

1040.

(v) MeOrulhrr T. /"i/'A-.- (19114, ,i

L. J. C. ess ; (1»04) 2 Ch. Mti.



COVKNANTH RrNNmO WITH LAND. AOl

for any tiinr', mxl thn lo»fM-.. rovoiiunt for liim ,uu\ hii. im.i^.n* at Ciur III,
ih.' <>ml of tlii> tiiiii< to .hlix.r ihc lik.. mulr or mi. h pii,,. for

~
—

*"

tlii-ni, iiml Ihr l.'Mscc iiNNi^rn iIh' sIi.t|> o\.-r. tliix «w,.|i„iil .Imll i„it

hind tho n-tsiKii'-*', for it i» litit ii |..rw)iml .ov.-n.iiil iiii.l xMirit^ »m\\
privily aw in Ix'twccii (lie |i»*Hor and \v%Mf and lti< a..i>fn>. of tin-

land in r.s|H.rt of tin- rovHMon ' .- . SoacoM nam ina farniinj^
IfHw u^fainnt M'llinu: lia.v. Mraw an<l otii.r |iroiiii(.' ..If t||,' land d.H.«

not run with nuiIi (hinjfN airaiuMt a huvir at ronnnon law : hut it

in inotiNl.'d hv Hialutr ,/ . And a (ovmanl in ihr l.aM. of a
lailory, ini lulling movable articlosiind muihimrv, l' it if artieh-s
oi th.> Mim<' kind irft at ll ml of tin- trrm should ..xcccd ii

(crtain xalnc the IcsMir shoidd |>ay tin- ixtiis, was Jidd not („ ,.„„

with th.' rcM'rNion; and tii. ivfon- iho i-xiHiilor of tin' h'Nsor could
not h;' charjfc'd ao assijrm'c of the rrvcrsion. Imt onlv nt i-xccutor
to the I'xicnl of the a^wts . /) .

Till' ••aKhi>fnc.' of a term, who h.vomcs .nlithd or .har-reahl.' Ajwigneeof
ujion lovi'uant.s runnin)^ with ihc iami, induih > -th.' a^siumv of

*""•

thr assisjuif, till- .'Xfcntor of llir assi^^nii'i'. the a>>iv'n(c of the
exeeulor of the ussijinee": and the ti'Uanf hy ilrijil of a term,
until his title u» tenant hy ilrijit is displaced, and the pun haser of
a lease under a sale in execution are mk h assignees thoujfh they
ronie to the term hy ad of law ic . And where h'ssce for a term
1)1' years umlerleis or >;rant>. a lease for the whole term or for a
loiij.'er term, it operali-s as an assi^rnnienl. and his ^'rantee or
Icss,^. may he eharp'd as assiifno' of the oriitinal term, the excess

:rranted iM-yond that term heinj; void (</). An assi<,'nee Ixromes
iiahle whether he has taken possession of the land, or has not done
so (•). An underlcfsee for a shorter term, leaving a reversion Undericwoe.
Ml his lessor, or a lessee for a term granted hy a tenant from year
to year, is not such assigniM>, herause he (Io<'s not take tin- whole
'State to which the eovonant.s are annexed / : hut an underlease
for a term of years, liowcver long, granted hy a tenant for life or

:'i Sftriiefr't <•«»/
1 1584', .I Co. 18 b;

i Sill. L. C. .'.J.

("' Set' ttiile, p. SH7.
ll) (Inrlim \. Oreiioiji isaj), IJl L. .1.

W. B. ;i(ij : 3 B. &S. 90.
' Stxunr'n ,((•(• 1184), 5 Co. 17:

1 Sm. L. (;. Wl; Juhm v. fink (1H9<I
,

I'.' L. ,T. C. 98: (l!K)(lj 1 Ch. 'ig.i.

•' n'nlhrfm V. llaKariil (IStl;, 10
U .1. C p. o03 ; ,'i Man. & G. 297

;

llfiirilmau v. IfiUuit (1868), 38 L. J.

C. P. 91 : I.. K 1 {.'. 1

f) iri/Uiiiii-f

Br. & H. lj:)8.

t/) Ho//u,;l\. //«r,7( (1779)
183; Oxlniv. ./,iin,.y{\tH4), 13

356; 13 M. it W. •.>09. See
Jlaiieoci- (\Hi>H\ Ii" Jj. .1. g.
(189S) I Q. B. 716; atfd.

tfruiiinlx (is'jy;.. OS L. !. U
(I89U) A. V 442.

//Mii'/ml (1819). I

, 1 Doiigl.

h. J. Ex.
liryinit V.

B. 507;
•m other

. a. .W;
: !

i i
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oiKun'.

Pakt VI. livw, ik iioi (ii>c-iiii'il ill liiw to Im> co-oxt»'ii»ivv witli ilw tni-

MiirtKnirn. hold I'ntllli' *>t' lll<< ^I'llllloi' (// ':. Till' lllort^llKl><' l>y ilMdi^iiiili'nt

of u tci'iii, lh(Mit;li milijiH't to nil i'i|uily of i't<(lt<iii|i(ioii uiiil nut in

|iO!uii't>Ninii, litkcH tlu> wiioli< \viihI iiitiTcHt uiid Ih linhlo nitui<i<i);i

to till' I'OVi'iiiiiitN ill till- li-iiNo (A . Hut It iiiortt^iK*'!' I>v <l)>|iiH<il ol'

tt Icuw in nut nil iiNi>i)tii<i' at luw, nor liiililc iin niicIi in i'i|iiity i ;

unl)>KM lliiTi' in Mil ii^ri'ciiii'iit to <>\i<i'iili' an iiNKi^'iiiiii'iil ul' tlw

ti-rin k . Anil a |h>i'm>ii coiniiit; into the land by u Miipi'i'iDt' title

liiki-> it (lixriiur^'cil of all tovcnants running ^nIiIi it iiiulii' llic

fornivi' title: an in tlii' cum' of land taken liy a railway rnni|)iiiiy

DiMUimrrof undiT tlieii Miatutiiry powerx /i. \n aHKi^iiiiicnt o|u'ruti'» |>ii-

Hiiiii|iti\ely to pas.* the iiiteroNl to tlie aoNi^nee iiiid reiiilei' liim

liable to the foveiiants running with it, without any mt of aeeepl-

ance on his part: but mibject to a riiilil of iliwIiiiiinT ,tn . The

Maine rule applies to the Ntalutory a.ssiuiiiiient in l>uiikrupte\ , Imi

till' ri;rlil to disiluim only applies to onerous property and can !"•

OXi'l'iisi'd only by leave of the court ijl,.

The position of nil e.veiiitor or udiniiii»trator, in rospivt of ImikI

of whii'li the dei ('Used was a IntiHiH', i»i peculiar. If in nil action I'nr

the rent, it i- soiiL'ht to cliiirir<' liiiii personally as jissiifiice of tic

term, anil a* Mich liable ifr IidhIm ///•o/v/**, he is not liable |ci p.n

rent in excess of the real \alue of the property lieniised (o ; and an

adiniiiislrator ail nilliiictiilti is umler a similar liabilitx p . 1

1

he is siii'd in his representative lapacity his liability is lixeil 1'*

lefereiae to the rent reserved, but exeilllioii IllMst be liliiitcil In

the aniOUIll of the e-lale of the ileci'asel fy . Ill the i a>e (if a

telliini-y from \ear In xear. the continued possession d' the |ici-

Kxci'iitur i\»

uaxigoei'.

(y lhih,i r.nh V. r.KiL, (ISdli, 1

KUK,, .'.'1.'.

'

{ll\ U'llli'lill' \. lluM,ii<iitrl (1M1I>. 1

Hi-, k n. .;ts.

. .lA.j/v V. tl,;ij If* IS), l.s L. J. •.

l.> ;
•.' I'h. TIT ; r,,., v. //i./,n/, (I8nT), J'i

L. .1. <'. -AW : s I)i. li. M. vV (}. :iOi).

{X Sec )(,//./, V. hmuhlh 1HS'.>\ .li

L. .1. «'. 'J; '.'1 I'll. I). '.I; /iiiiU,, V.

Al»<i/,„m~ 1(11':) . T2 I.. .1. K. H. TII3;

(luo:! I K. H. .iTT.

(/i Ihtili/ V. /(. r,rsi,i,/iiu (Im;h1, :I8

L. J. 1.1. n. US; L. U. 1 li. n. 180. !<ec

Tniilrimj I'liii.li V. 1)1111 Imi ISiH), (11

L. .t. (.'. SJ ; :\s\>\) ;tC'li. 2iM.

(«i; ll'illfiiin V. lI'MWiwI (INlli. 1

I!r. & B. :;:is : U'hih v. Hunt (187" . 40

I,. J. Kx. J.i ; I,. I.', i; Kx. ."2 ; Sl^,„ \.

Vup, (llPd.'j, 71 I-. J. K. H. ;)2'J : (I'JOJ)

I K. B. .VJ-..

.< Tiii'iini, V. ruvi-, i
l.ssj . :,\ I. .1.

^^. B. ill :
(I U. B. I). 47:i; A> / . <'!>.

/,'f.. ISH:)', .V." I,. .1. li. It. Id: .M <J. li.

I), a.-.. Sc' /./
/,. Jh,., I'.iiM;,. :.-, I,.. I.

ti. M. '^i'.'i; (I'.IIM'.) -J K. li. (is; /',.'.

pii. !U'i. fi4(i.

Itihrin V. ^'eriii. IsSJ ,
•_> L. .1.

K. H. Hi: i B. >V Ad. '211 : Itwuuii <.

/;,/,...„ (lsl"i, !i I,. .T. <i. II. 72; 11 A
& K. (ll'i; tlniifiMj \. llluihu isl^ .

IS li. .1. (• 1'. i:i; (i C. It, M .
/,.

Ilnirr> 18S7 . .-,7 1,, ,t. f. |,-i.-|; :(|(,

D. 12^

(/ llhililieail V. I'aliiiir I'.inT 77

L. J. K. B. (.1); nias) 1 K. B. 1.'>1,

'7 llniliiw lltii/rrii, illlaii , Cru. Kl,

711: li'i'j'.'i V. ./.*/..» 18191, ;t I! .V

AM. Uil. s...- (;,.,/„„ V. f/.,./,„v ,;|M,-: .

;il L. J. Q. B. a02 ; 2 B, A; S. HO.



f»»VEJJANT« HrNKINO Willi l..\NI». )MKt

Mdtlil ri'pri'KOiilittivi' ii<roiii|iiilii<(l hy iiiniiniit i,( i,.|)| j* (.vidciicp iiur. III.

of II ni'W ti'imiK V Ix'tmH'ii liim anil tlif lninlloiil. upon \\|ii< Ii ho is

linhli' |MTitoimlly (r). It ix tlic iluly nl' llir |irrMiiiiil iv|.rcw'.i(iili\»>

to ruli«ivo thu t-Mali' of tlii> (Iii'I'uwmI from linliility for onirotm
liiiHi'n, h\ iiMHitrnin^ lo u lliini purly if ii(i..^mir\. iiikI if ho in

t'liilly of iifjfligrnio ill ihiM ri'n\mi ht- miiv Immom,,. |i,il,|,. to in-
(liitinify Ihi' estaffi of ihr (hTouiM'd ujfiiiiixl ih.' Iii><. im iuiimI (« .

Hut iho piTHonul io|tri'Niiiliitivf iM liiililc </< IhiiiIm inofiriix ns

ii.>ii.'ii.i' upon iIm' ollior <ov.'ii<inl« luiiniim wiili ihf himl. us a
lovcimnt to ri'puir (/). So an oxwiitor f/c moh fori \,y lukiii): pow-
wwiiMi lM'<oin<'K iliarui-al.l.' with fhr ( cxcimiil-' of th.' hu^.« ax

ii«*ijfi."i': and he may aHNJ^ii omt In aiioth.r ii
. An cxitiitor

tiiiinol ill ufiH'ial naivothi' term wilhoul ivuoimiinj; the ixc, utor-
shi|. altojft.thcr i,r : hut wlicir th.- himl i, of h„ <,>,]„, than tht-

ivnt. and thi'ii' arc no t)lh.'r un»i'|». hi' iimy waive the l.'i(«' alto-

Hdhtr l>y nolici- to fhf hiinHord lo that (•lto<l // . And luu'xccu-
tor in ciiubh'd hy tho Liivv of I'lopcrty Aniindiiii nt A(t. lN."»!>.

Ns. 37, '2H, to dischuryi' liiinsrlf fnun all luliiiv rliiiins iindi't' a
IrHM' l.y wtliiijr »>idc a MilHcifiit niiiii Io iuimI (Ikim. and Msniifnin^f

llir Icaw to a piiichasfr ami dinlrihiitin!; (hi' assets; hut the statute'

ii^infs to the li'ssor or iii-i aHsii.Mi> tin' riL'lil tu folli.vv thu asM'l.-,.

; I

n viTMKm.

The jjranti'c, or di'viwi'. or heir of tin' iw, inIiui'i-. or, if tlu> A-.iVnp.' .,t

iiAi'isiop is a term of vcars, tiic i-xfcutoi' or li'iriitc, or- iiM-iignccn

within thr Matuli- -Vl Hen. ,S, <. M. and a^ su. li l.r oriif. cutitlrd

t(i and charj.'iiiMc upon tin' (iixoiiiint- iiihai I to tlu' ivvcrsiou for

invurhi's aftrr ihr a^'iirnniinl ,-
. A I'oxrUiiiil to jia\ ivnt

riMiM'd diirinjr llu' ti'rni \ms-oa to the ln'ir or dcx i^ v i.f tlir lossor

its iiii iiifidcnt of tin- rrvcrsion in d-r. lh lUirh llir rent is not cx-
liiiili'd ill tcriiis to his iicirs and asiiu'iis a . Tin' <;raiitic of a

paitii'uhir I'stiili'. as for life or for a term of \.ars. in a ifvi'ision in

Ijl
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Murtgagw of

reversion.

Pabt vr. fco, is an assignee within tho statutt* 3'i Hon. 8, o. 34, ami in

entitled to tho boncHt of covcnuuts tind conditions of the Icum- [h).

—Tho niortgagoo of tho revorsion suhjoct to an existing Iciiw

beconii* entitled to all tho remedies upon the lease and covenants,

as being assignee of the legal rovereion. L'ut where a luortgiiffor

remaining in possession leases, tho mortgagee may in cases iiol

falling witliin sect. IH of tho ("onvoyanoing and Law of Properly

Act, 1881, treat tho l(>8Soo as a trespasser; or by accepting rent,

may acknowledge him as tenant to himself; but he is not assignei'

of the reversion or outitlotl to the remedies of thj lease (c^ .
If tlie

mortgagor and mortgagee join in leasing and tho covenants un>

made with the mortgagor only, the mortgagee or his assigiues nr.'

not entitled to sue upon tho covenants, to which they niv

strangers rf). And wliere tho niortgagt>e is entitled to the c;)vi-

nants as assignee of the reversion, tlie mortgagor retains sullicient

inter(>Ht in the equity of i-odemption to entitle him to restrain ilie

lessee from doing any acts in contravention of tho covenants to tin'

injur> of the reversion c). -Where a lease is made under a ])o\vi i,

as by tl'..' tenant for life in a settlement, tlie reversion of the leiise

presumptively follows the limitations of tho Sffttlement; and upon

the death of the tenant for life pending the lease the remaintl.r-

man is an assignee witliin the statute 32 Hen. 8, c. 34, and huctc.iU

to the benetit and the burden of the covenants (/). If the leas" • is

not in aceordanee with the power, it may bo valid as lietween \\w

parti«>s», either a.s taking eHeet out of tlie inleri'st of the lessor i>v

by way ol' estoppel against the lessee; but it is not binding for ov

against |H'i-sons elaiiuing under the settlement (y). Upon tlir

death ol th(> lessor it is absolutely void, and a subsequent assiirii-

ment of the term conveys no interest, nor any claim ujioii ili''

covenants against tlie executor of tlie lessor h). The lesse', or

his assignee by an assignment made Wtoro tlie death of the Iism.i .

Reversioner
< if leases

milter powetH.

lb) Allot V. llemiiiiiigii 1616', Bul«t.

28; H'riqht V. llurroiighn (1846), 16

L. J. C. i'. (1 ; :i C. n. 6K>. Seo T.tite

V. «o««M7 (1879), 48 L. J. C. 397; 11

tOi. D. 273.

(r) Kffh V. Hall (1778). Dooitl. n :

1 8ni. L. C. 4it4 ; Tliumlrr v. HrSrhir

(1803), 3 Emit, 44'.l : Rognu v. llumphreiin

(183.5), 5 h. 3. K. B. 6.5; 4 A. & E.

299
(rf) Wehh v. Rmwlt {17811), 3 T. R.

393.

(«J
FairelMijk v. Marthnll (1878), 48

L. J. E«. 146 ; 4 Ex. D. 37.

( f) Islieriiood v. nidknnw (181.)',, :i M.

& S. 382; Kiigfn v. Uuinplirntt t\sXv.

S L. J. K. B. 6.5; 4 A. \: K. -"I'l

:

liriiigloe v. duidmn (1838), 8 L. J. «'. 1'.

IKi; 4 Bing. N. C. 726; (Iniiuiir.ni \.

Hart (18,54 , 23 L. J. C. P. Hi; H
C. B. 310.

[f) Yilloivhi V. (loKfr (lS->.^), 24 L. .I-

Ex'. 289; 11 Ex. 274.

'/,) Andrnc v. Vrmee (180.5), 1 H. vV:

P. N. K. 1.58. See hinitiw I H/k\ v.

Pmru (189U. 60 L. J. Q. B, 646 ;
Is'.H

2Q. B. 277.
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can charge tho cxo-"' upon tlu- .<xprcs« o sonants of the lease; Chap. III.

as upon tho c .t for i|uict otij.)yment, iinilcr which ho can
rccovor dai; aj^cs for loss of tlic \vhoh« (oiin /;: but not upon tho
covenants merely implied in law, Ix'causo siidi covenants arc
implied only during tho continuance of tho lessor's interest (A).—
At common law where a reversionary o8tat(> lo wliidi covenants Merger of

were annexed became merged in the ulterior reversion, tho cove-
'^*''""'°n-

nants were extinguished together with the estate {/). But by th(!

Heal rrojMTty Act, 184*>, s. !>, "when the reversion expectant on
a lease shall bo surrendered or merge, the ( state whicli shall for tho
time being confer as against tho tenant under tiie sumo leas' tho
next vested right to tho same tenements sliall, to th;' extent and
for the purpose of preserving such incidents to and obligations on
tho same reversion as but for tho surrender or merger thereof
would have subsisted, l)c tieomed the revereion expectant on tiio

sumo lease "
(ni^.

Tiie grantfH' of tiie reversion in part of doniiso:! premises is an Severance of

assignee within the statute -Vi Hen. 8 of covenants apj)ortionable
^'"''™''"-

to tlie part granted; as thecov(>nant to i)ay rout «), and the cove-

nant to repair r>). And if the lessor devises the reversion to two
or more as tenants in common, each may maintain an action for

damages to his share of tho entire revorsion. willamt joining his

<i)-tenants as plaintiffs p . M common law ho could not take tho

benefit of conditions of entry and other conditions, b(>cause they
were incident to tho entire rovorsion only, ami tl.slrovi'd by the
sivcranee q . It is now expressly provided by the ('juveviineing
and Law of Property Act. 1881, s. 10, that rent reserved by a
lease and the bonolit of every cov(>nant having refereni'<' to tho

subjec't-matlor thereof and every condition of re-entry or other

condition "shall be annexed and shall go v.Iih the reversionary

estate in tho land or iunny part I hereof, notwithstandingsoveranoc

'0 Jniliami V. Hurre!/ (184,1), 14 L. .1.

f. P. <JS
; 1 C. B. 102.

(<) Adaim v. (/iiueii (1830), 8 L. .T.

O. S. C. V. 24;!; « Bin;f. O.IB ; I'ru/olii
V. AhlH,tt (18621, 32 L. J. Q. B. 67.

(/) ll',U V. /^M«// (1789), 3 T. R. lists.

8ei' HurtoH v. Harelmj (18351, 9 L. ,}.

O. S. C. I'. 231 ; 7 Bintf. 745!
(w) .S'. of Jina/mid Diiirirn v. nnkrr

(lliUb, 7bL. .I.U. 78; (190H)2Ch.«31.
(») SlereHMH v. Lombard (1802), 2

East, 57">
: Sitnniwn (Corp.) v. Tlivmat

'1SS3), fi2 L. J. Q. B. 340 ; 10 Q. B. D.
48. Hre Kuknii v. Smil (1840), 1 Mau.
& O. .177.

'") Tiiyiiim V. Piekari {\»\»), 2 B. &
Aid. 10-..

(/j) Ruh,,-I» V. /f<MiHd{WJ3\ 62 L.J.
i). B. 621; (1S93) I Q. B. 66.i.

(ij) Kiiiiilit'i (•,/«/ l.iMSi, h Co, S-lb;
Holniyd, J., Tirynam v. I'ukard (1818),

2 B. & Aid. 105.
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Part VI.

Severance of

the demise.

of that reversionary interest" (r). And by sect. 11, it is pro-

vided to the same effect as to the obligation of a covenant by a

lessor with rofercnoo to the subject-matter of the lease («).—

Where tenants in common of land in undivided shares join in

demising the entirety, the covenants made in terms with all the

lessors run with the entire reversioj' and not with the sei)aiato

shares; and all persons interested in the reversion are necessary

parties in an action for a breach (0- If an undivided share in

the reversion becomes merged in the possession, the covenants and

conditions of the lease run with the residue of the reversion, anil

the damages are apportioned to the remaining interest therein (ji).

The assignee of the term in part of the demised premise's takes

the benefit and the burden of the oovenantfi running with the land,

so far as they relate to the part assigned: he is liable to tliat extent

upon the covenant for rent (ar); and upon a covenant running with

the reversion (//); and to the same extent he is entitled to sue tlio

lessor or the assignee of thi^ reversion for the breacli of a cov(>nanf

to find materials for the repair (r) . An assignment ')f the term in

the demised premises to tenants in common in undivided shares

leaves the tenement and the rent and services entire in relation to

the reversion (rt) ; and each tenant being possessed of the v,hol«.

may be sued separately upon covenants running with the land, :is

a covenant to repair: subject formerly to a plea in abatement iiiid

now to the joinder of the co-tcnant-s under an order of the court /)'

.

Where an undivided share Iwcame merged in tlu^ reversion, it ^^ils

held that the liability on the covenant to wpair was not apport ion-

ablr, but tiie damages were assessed i)ro])ortionately to the reversion

which remained (r). Where a lease was made to three ])erson8 in

joint tenancy and the covenants wore made by them jointly and

severally, it was held that an assignee of two of the lessees was

(,) See 7«/wc v. ll'iiM (1909, 7S

L. .1. K. B. 753: (ISMUi) 2 K. B. isi:

Jt,</.HI V. </M,i fl900 . 79 L. .1. K. B.

197; (1919 1 K. B. 2.5S.

it >kv Ihiv'u V. T'lini Vri'p. t'uip.

(1903), Vl L. .1. C. 3h9: (1903) I Cli.

797.

.1) Fol'i/v. .Mloihrnike {l»l-i]. 12L..T.

Q. B. 163; t Q. B. 197; T/wnipxni v.

HidfiiillAMr,), 3.) L. J. C. P. 1»; 19

0. B. N. S. 713.

{H^ limb ley \. ri</»M (18.'>t), 23 L.J.

Q. B. 377; 4 K. & B. 71.

(J-) StefusuH V. Lnmbard (1802), 2

Eaxt, .•i7.'>: inJlayloi, v. Il.ihiriir i\K^V,

10 L J. C. P. :t03 ; 3 Man. ac (i. 297.

'I/) CoiK/liiii'i V. h'iiiq :lti31), Cio. Oir.

222; iriiil: V. Sijiilhni'l llnt.l [\W,\ li'j

L. J. C. .•iS7; (1897,; 1 Cli. 7(17.

: rulimiv. tjlwimh 17S3), 1 IJon-l.

187, n.

fi) I'ereiii: /Inlhinii/v. Ili rl,i Ini [\wli,
,

> L. J. 0. S. K. B. 1 ; •) B. & <
'. 10.

A) Mercfiuii V. Ihiiwn J82ti), I I.. •'.

(). S. K. B. 211 ; ,^ B. & ('. 479. .><io

Ords. XVI. r. 11, XXI. r. 20.

(c Brtdih-y V. J'l'v'tr.t (ISgl;, 23 I-. '.

Q. B. 377; »K. icB. 71.
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littblu upon the covenant to ropaii- for tlio whole amount of
(luiuagea (d).

The pereonal liability of the original lessee on tlie exi)re8s oovc-
uunts in the lease remains to him aft«r his nssignment of the
lease (r) ; and upon his death the liability devolves upon his exe-
cutor (f). But the liability of the lessee in debt and on eovennnfs
implied in law, which is founded upon privity of estate with the
lessor, ceases upon the assignment <;) ; and conditions ntlVctin<r

the occupying tenant no longer apply to the lessee, as a condition
of re-entry upon the bankruptcy of the lessee or his assigns (A).
In like manner, in a lease for years under seal, a lessor who ha«
assigned his revereion remains liable upon his express covenant,
notwithstanding it is one that runs with tiie land (/); and upon
eoveniints founded upon privity of estate the liability ceases upon
the destruction of the reversion (A). A lessor who assigns the
reversion cannot sue upon the covenants that run with the rever-

sion, for any breaches occurring after the assignment '/). But
he retains the right to sue for br«>aciie8 committed Move t

assignment (w); and the right upon the covenants which d(. not

run with the reversion («; . The lessor might sue upon a puii.l

agreement of tenancy after assignment: becuuse the contracis

connected with a tenancy not under seal did not i)ass with the

reversion (o). The assignee of the reversion c.iimot sue for

breuciiwi of covenant committed before the as-iignment to him (p).
Tile liability of the a,ssignc-e of a h-asc on covenants running

with th( land continui« so long as he remains assignee, and ceases

U|)on his assignment of the lease to anollier; and he mav assign to

an insolvent assignee for the mere pnrpdse of g.'ttinir rid of iiis

liability ^q . And an assignment is valid, though it is a breacli

• iiAi'. m.

Liutiilitr of
leswi' after

asHignmcnt.

Ki^'htH of

liiwor after

iistig'ntnent

of the
reversiiiii.

CoDtinutinic
iif linbility nf

aMMjfi»ee i>t'

tirm.

,

[il, Kiirtat \. I'meoi (ISIil), .'il T,. .T. 7.; ./.,//,.» v. /',,(,,» IsO.'i 1 II,.. ,V-

<•'*;• 1'. N. li. l.-.s.

Cj Kenyoii. C. J., Aiirii.l v. Mith (I li,;. „ \. J,iii.,s (\>i\[\ .W\. J Kx
(17!'0), \T.\l. 94; li'<>i„tnn w Morgm, 73; li M. & \\ . &V, S,... //,,„>/,„ v
(18S8), .« L. .1. Q. B. 139: Ji Q. B. ri,i,.l (16f.ii, 1 Wins. Sauml. .'".

'*• ''•
('" Miil.iUii' V. I.ucl,!,; i WX.\ . \1 M.id,

(f) Siniiis.,! r,„p.)\-. r/iomioiilW.i
, 45; C'arth. L'Sli.

:<2 L. J. Q. n. :;io; 10 Q. n, D. is. („) s,„/.,., V. /,•«...«// ilTin , :i T. I{.

</) n;ilk,,\ («« (I.5975, 3 C'l). ;;:!a; 078; f(iii/„f,„ v. /,'-«/ (IS IS), s Taunt.
11 aihiim V. Mdilou, (I7.'>.>, 8 Ea.st, ii'i.

314, n. See Vilmmi v. H'.,w//w)y (184S), <, llyk/oi;' v. l',i,»iii I81S , 17 L. ,r.

' *"• * C. P. 192: -< C. li. ilJO.
i/i) •S'miM V. ^- -•(./«,/<• (1891, tiO L. J. » MhH.u v. .V. lUn- 'rl„i,ih-

<J.B.776; (1S91)2Q. B. 391. u;,r,l,„s (ls:;«), .^ L. J. K. B. IIU; 4A.
(1 4Y««,7 V. ./oi/ 19113 . 73 1,..J.K. B. i- E. .-120

97: (1904) IK. B. 36:;. ,/ /„//,„ y. S/„i,„ 1797. 1 B. k V.
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I

lit'

r

ludemuity of

awignor iy

Pam VI. of a covenant against assignmont, for which tlio assignor may \m

liable in Jaiuagi>8 for the loss to tlio lessor of the pcrnonal Hecnrity

of hiK tenant ijj. Hut the liability of an assignee for Im-achcs

committed during his ti-nancy remains after he has assigned away

the lease v8;. An assignee i» not liable for breaches of .oveniint

committi-d before the assignment to him t)\ unless the breach is

continuing, as a breach of covenant to keep ti»e demised premises

in repair, in respi-ct of defects continuing after the assignment (»)

:

and where there is a continuing breach of covenant for title tlie

assignee for the time being may sue for the damages accriiing to

himself j ).

The assignee of a lease impliedly indemnities his assignor against

breaches of the covenants and conditions of the IiMise, in tlw absenc

of expr(<ss agret>ment to the contrary (y) . And tlie assign<i> for the.

time being during iiis tenancy impliedly indemnifies tiie original

lessee against breaclies of the covenants in tlie lease which run with

th.' land; and this indemnity is independent of th«> coveiiant.-i and

stipulations made between him and his immediate assignor .-).

These implied indemnities continue only so long as the assignee is

in i)ossession of the lease, and cease upon iiis assigning it lo

another; unless he has given an express indemnity for the whole

term («). An assignor is not entitled to a judgment against the

assignee coutuining a general declaration of the assignor's riirlil

to an indemnity, with liberty to apply from time to time in case

of future breaclies, but is limited to an account and payment ol"

the amount due in respect of actual bi-eaches b). -\n un<lerlense,

subject to the terms of the original lease, operates as a contnut

of indenmity to the les8;)r; upon which lie may recover against

his underlessee all the costs of reasonably and prop(>ily dcreiid-

ing an action by his lessor upon the covenants f/^'^. i?ut it il"

21 : /'««/ V. Xursf (1828), 7 L. J. 0. S.

K B. 12; 8 B. & ('. 480; Uopkimoii y.

luvtrtng (1883), 52 L. J. Q. B. 391 : 11

Q. B. D. 92.

!r) See ante, pp. 792, 896.

(«) llarltii V. Kiwi (183i), 4 L. J. Ex.

144: 2 Cr.' M. & R. 18; .SYciii v. rupr

(19021, 71 L.J. K. B. 323; 1902) 1

K. B. M5.
{I) Coieard v. (Irrgory '1866), 36 L. J.

C. P. I ; L. R. 2 C. P. l.'iS.

(«) Couard V. Onqory ( 1866), 36 L. J.

C. P. 1 ; L. B. 2 C. P. I.i3.

[x) Kingdon v. X-lUr (1815), 4 M. ft

S. 53; Ai«//T. /o»'< 1814), 5 Taunt.

418 ; afflmi'd mm. Jonen V. King (1816),

4 M. & S. 188; S/jooiv. Omn (1874\

43 L. J. Ex. 57 ; L. R. 9 Ex. 99.

(V Burnett v. liiiich (1820), 4 L. •!

0. '8. K. B. 274 ; 6B. & C. 589.

(.- }[oiil< V. Gnmtt (1872), 41 L. .J

Ex. 62; L. R. 7 Ex. 101.

(i) Woolcfridiif v. Sfrwaiil IS:!! .

''•

L. J. Ex. 360;' 1 Cr. & M. Oil ;
'/.".''

V. CMtnhick (1899), 78 L. .1. Q. H.

808; (1899) 2 Q. B. 148.

(A) Llo>id\. Dimmork (1878), 47 L. .'.

398 ; 7 Oh. D. 398.

(rt Uoriihii V. Cnrduell{lHH\), 51 L..T.

Q. B HO: 's Q. B. D. ;i29. So"' ""'

p. 794.
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undc'ileaso is not subject to the torius of th« oripiiml louse, there

is no implied indemnity, and the costs of an action by tlio lessor

uro not reoovorablc (rf).

If u lovenant runs with the IimuI ut law, it nmy l)o enforced

HiUKilicttlly, in the eas»' of landu held in fee, in favour of the cove-

nantee and his representatives or usfijfnx, but not so as to lix the

l)urdeii upon the land of the covenantor (p): und if the (|ueslion

arises between landlord and tenant, in rcspeit of land demised for

a term, to the extent that the oblijfution would have been effec-

tive in conmion law courts, the equitable remedy by speeifie per-

formunc(> is available, and the rule ajrainst perpetuities is out of

the ((uestion (/). If a covenant does not run with the land at

law, a furiher question arises whether it is in fact assifjualile {g);

as if it b." assignable, an assignment, express or implied, is neces-

sary to transfer the benefit of it (A). Hut where land is sold in lots

and with sii.iilar covenants by each purchaser restrictive of build-

injt oi- of otherwise usiuf? the laud, the construction of the ( outract

may require that there should be imputed to the parties an inten-

tion that the covenants should be for the mutual benetit of all, and

each purchaser severally takes the b<'netit of the covenants: and in

such ease it is not material whether the lots are sold and the cove-

nants entered into contemporaneously or at different times, be-

cause ca( h purchaser is induced to buy in faith that the covenants

will be observed; but "it is a question of fact whether it was or

was not the intention that the restri'liv<' covenants should be

entered into for the benefit of each of the |)urcbasers us a<.Miiist all

the others '
(<). And in such a transaction there is an implied

covenant by the vendor with every purchaser not to sell any of the

Chap. III.

Araignmeot
in equity of
the benefit of

covenants.

Land miM in

lots witli

covenautM.

(di rei.lti/ V. Wall-: (1811), 10 L. J.
Ex. ••'J: 7 M. & W. 601; »•«««• V.

rrfiin,ii 1812), 11 L. .1. Kn. ;i61 ; 10 M.
A: W. lilU. Hoe I'omiiuat v. /;4/««« i IS'Jlii

,

(i.) L. J. Ch. 808 : (18901 A. C. 490.

(( /.. i «. »'. lOi. V. Gvuim {l>>Hi^,

.>1 L. J. f. .iHO ; 20 Ch. D. 5C,> ; H. /..

Ri/. V. .lyxifiiilfd Piirllmiii Cemnit Maii:if.

(1909, 79 L. J. C. 160; (1910) 1 Ch.

(/ Brulgfi, V. lliUhccck {\'i\h . R
Bro. V. G. 6 ; Shflburnf (EnrI) v. Ilid-

ditlph (1748), Bni. I'.C. 3')(> ; Ai<*W»«H
V. Smuh (1883), 62 L. J. C. 191 ; 22
Ch. D. (!40.

(;/)
;///»«» T. Hart (1806), 35 L. J. C.

6fin : L. K. 1 Ch. 403 ; 6V./!i» v. Iliilh

(1H79;, 13 Ch. D. 324 ; 0,;.t,» v. /..,.,„„.

11885), 55 L. J. C. 62 ; He fawctt iiml

Ihlm's (ISS'.i'. ,>8 L. J. C. 763 ; 42
Ch. I). l.V).

;/() AV</^J V. r.i/oii .1SG9 , 38 L. J. C.
3.-)7; L. K. 4 Ch. 218: llei,iih v. Coir.

lisliiiir (1879 , IS L. J. C. 830 ; 11

Ch. D. 8li(i ; Hulhir,,,, Jiii.s. V. Hill
IVK), 71 L. J. C. 818; (1902) 2 Ch.
012 : OJiiriH V. Itni'llni ^1903), 73
L. J. C. 49; (1903) 2Ch.'44ii.

(i) Eslior, M. K., .Xotliihj/iDm Il.irl

Co. V. BiiHir (18811), ,').) L. J. »i. II.

280 ; 1(1 Q. n. D. 78.) ; Roinit v. XhU/uI!

(1903), 73 L. J. C. 20; (1903) 2 Ch.
212 ; ElMoH v. /i(r rjr/,f, ( 1 908 , 78 L. .J. C.

87; (1908) 2 Ch. 66.'); Und v. Ilicl.i-i-

tiiif (P.io!'). 78 L. .T. C. 7.')3 : (19!i9)

2 Ch. 30.'). S«' II'M V. Si. Joint (1910).

7U L. J. C. 239
;

(lulu; 1 Ch. 3^•5.

f
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Paw VI.

Uurtli'ii of

ooTcnant.

Purchuaer
with luid

without
notice of

c'ovenimta.

ASSIGNMENT OP CONTRACTS.

lots without the rostrictive covenants, and not to release tlie com-

nants to any of the purchasers (A,).

Tho burdeji of a covenant which does not run with the land at

common law, may bo extended in equity so as to bind a purrliusir

of land with notice of tho covonnnt. and ho will be restrained lioiii

using tho land in a manner inconsistent with tho covenaiit. -

In such case " tho question is, not whether tho covouunt runs with

tho land, but whether a party shall lie |)crmittod to use tho land in

tt manner in<onsistcnt with tlie i ontnu t entered into by his vendor

with notice of which ho purchased; and •"that tiio question do<s

not de|)end upon whether tiie lov.nunt runs with tho land is

evident from this, that if there was a mere uj^reement and m
covenant, this court would enforce it against a party purchasin";

with notice of it; for if an equity is attached to property by tin'

owner, nc one purchasing with notice of that equity can stand in a

different situation from the party from whom ho purchased" {I,.

Tho principle applies to persons taking the land for any interest

:

as a tenant for years, or from year to year i^m); or a more occupicf

as tenant at will, or as cestui que truxt, or by permission of tin'

owner; who take possession with notice of the restrictive cove-

nant (»); also to persons claiming to sell tho land to satisfy (i

charge upon it (o). But it does not apply to a purchaser of land

under compulsory powers for public purposes (p). A person ac-

quiring a title by adverse possession is bound by restrictive ci)\ i-

nants entered into prior to his taking possession (7) . A restridn >

covenant is a valid objection to tho title, and entitles a purcluisi r

who has contracted without notice to rescind the contract (r). A

purchaser who contracts subject to restrictive covenants, or with

notice of such covenunts, cannot have specilic jjerformance with-

out indenniifving the vendor by executing a conveyance with liki'

A Spim- V. Maitiii JS88), 58 L. J. C.

:ti>.i : 14 Ap. Ca. I.! : HaehvM v.

CliMrM (1889, .VJ L. J. 0. 188; 4:i

(.'h. D. -ifiS.

/) na V. MiuIkiii (1818), 18 L. J. C.

83: i I'hill. 774; ''"fc v. .Si«i» (18')4
,

J t L. J. C. 2 8 : 5 De O. M. & U. 1

;

UeHtn-n V. Slelitnmtt (18()(i), 30 L.J. C.

'() • L. R. i Ch. 72. 8o6 Formhij v.

ISnrkff (190:i), 72 L. .1. C. 7l« ;
(iy<t3

2 Ch. 5:)9.

(«)) WihoH V. Hurt (18«fl), 35 L. J. C.

5«'l- Ti R. 1 <'h. Kit: llolhtraii Hrv.

V. litll (1902), 71 L. .J. C. 818; ;1902)

2 Ch. 612.

"1)4.

MiiniUr V. Falcke, 1891) • Ch.

,. TtifliiiiiJ ViiiuH V. DoiitoH ,'lS'jr.

Gl L. J. C. 82; (1891; 3 Ch. 2C.->.

p) Xetcinqtuii Lue. Bd. v. Colliiiilh>h,i

Aoi-. //-/ (1879, 48 L. J. C. 2211; 1.'

<'h. 1). 731 ; M'liirlifHlei; S. * /.. A"//, v.

Anil', SOI, ;i,S9S), G7 L. J. C. .168 ;
l^ns

2 Ch. 394.

(7) R, yulxt mill ruilt (1905), .1

L. J. C. 310: (1905) 1 Ch. 391.

(r) Ji. Cm uHilXeie (1891\ 2 Ch. HI" ;

/(,«*»;< V. r.iiilur 1891). 60 h. J. y. "•

55ii : and «.'i- 'I'ife, p. till.
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covenants, or indemnifying liini nguinst the non-perforiimnco iiup. III.

thereof («) ; and thougli ho had no notice at the time of contracting,

ho must execute a conveyance with like covenants, unless he
rescinds the contract altogetlier (/). A purchaser with notice is

not liable to his vendor upon the covenants wiliiout an express
stipulation in the conveyance; the liability l)y reason of notice
extending only to tin; covenantees and their successors who take
the benefit of the covenants («)• And the liability by reason of
notice continues only during his possession of the land to which
the covenants relate, and ceases upon a transfer of the possession to

another (j-). A purchaser who, at the time of paying his pur-
chase-money and of taking his conveyance (//), iiad no notice of
restrictive covenants is not affected by them, and can convey the
land discharged from them even to a purchaser with notice (r).

Upon the above principle a purchaser of land may become bound RestricUvo

by the restrictive covenants of a former owner: that the land shall
"**""°'"-

not be built over (a); or that no building shall be erected beyond a
certain line of frontage (6); or no building except houses of a
certain kind (c); or preventing an invasion of privacy [d). So a
purchaser may become bound by a covenant against carrying on
the sale of beer or spirituous l^juors (r). But a purchaser of Aifirnmtiv.'

hind is affected by notice of .enants only so far as thev nro
''""""'"*"•

negative and restrictive of the use of the land, and can be enforced
by injunction restraining th- use of the laud in the manner cove-
nanted against; he is not affected by aflirmativc co\ enants which
lould only be enforced by s|)ecilic perforniaiice or damages
against the covenantor: as a covenant to spend rjioney on build-

-"I

m

>) .Vo.r/,,,,/ V. liiiltruiil; (I8IT . 1

he (f. Jc Siii. 708 ; lUlml. v. H'lhhilx

{IKSJl, •»! Ch. D. KIG; It. I-mh- „„'/
rinrke 11104), 7:! L. J. C. 6V> : IU04
•-' Oh. 17:t. See llnrm v. Iluotx, hi.
'IHOr, 7:i L. .). C. 708; 1901) 1 Ch.
376,

(0 /,M/ry V. Higij, (18.)5). 24 L. J. C.
49.5.

('() Kiiii) V. iriikemH ;1889\ 58 L. J. C.
404 ; 40 <;h. n. .we.
h] Hall V. /.«,« (1887), 57 L. J. C.

!>>
; .7 Oil. D. 74. Si-u CIriutiilK v.

IVrllt. (1S6G), 35 L. J. C. 265: L. R.
1 Kq. 200; .Uhliy v. H'l/w./i (1899), 69
h.i.C. 47; (190O) 1 Ch. 66.

» Jtt,kma V. Kowi (1830), 9 L. J.
0.8. K M.^'i: 4Rua!..514.

(j; Att.-Gni. V. Sipliotphaled Guaiio

In. 1S79I. 49 L. .1. C. OS; 11 Ch. I).

327. St^> Leiike, Law <if Laud, pp. 3.51

e. .,./.

(«) Tnlk V. .I/,,.,;,,,,/ 184S;, 18 L.J. C.
s:!; 2 fliil' 771: .l/./.,«« v. MeKmj
(1873, f,. R. ,-)I'. C. 327.

(A) l-i,:L V. .v,«,, JS.U), 23 L. .T. C.
2.58 ; 5 De G. M. & G. 1 : M,i<,m /» v.
liihn^m 1876;, 45 L. J I'. 404 ; I

Ch. D. 073; limlm v. IMh (I879\ 13
C. D. 324.

(r Tiitma,, V. llmiawl (1881', 50
L. .J. C. 042; 17 Ch. D. 353; ll<H/ei:< v.

Jliwyiwd (1900 , 09 L. J. C. O.J2 ; (1900)
2 Ch. 38S.

rf) .Miiiniera v. Johiimii (1876), 45 L. J,
104 ; 1 Ch. D. .-.73.

•-•) Xm>l! T. Fnimmj ISSl^, ->7 L. T. C.
100 : 19 Ch. 0. 2-38.

fl
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p*w vr.

Comtructive
noUoe.

iiiff* or repairs (/); ii covfimiil to nmintain atu\ repair n

road(fl().

Constnutivp notice of h restrii ti\c cuvenant in nufti.ienf to afliM t

the purc'ImHer with liability. " A piiiThatte. is liouml to iiK|!iiii>

into the title of Imh vendor, and will he affected with notice ol

what appi'ars upon the title if he does nol so inquire' ; iind tlii>

rule applies to a |)urch8ser or inortjra^ee of freehold and leasehold

estates, and to a lessi'e for a term of years, ine'.udin^ a tenant frotii

year to year (A). The equitable doctrine of constructive notice

has boon remodelled by sect. !i of the Convejancing Act, 18H:J,

which is retrospective in operation, and is, so far as material, in

the following' terms: " (I) A purchas«'r shall not be prejudiciullv

affe(;ted by notice of any instrument, act, or thinj? unlesb— (i) it is

within his own knowledge, or would have come to his know-

ledge, if such encjuiries and inspections had been made as ou^rlit

reasonably to have bt>en made by him, or (ii) if in the same

transaction, with re8p«>ct to which a question of notice to the pur-

chaser arises, it has come to thi> knowledge of his counsel, as Riidi.

or of his solicitor or other agent, as such, or would have come In

the knowledge of his solicitor or other agent as such, if sui li

enquiries and insiMvtions hud been niadi'. as ought reasoniibly to

have been made by the solicitor or other agent. (2) This scclion

shall not exempt any purchaser from any liability under, or an\

obligation to perform or observe, any covenant, condition, pro-

vision or restriction contained in any instrun»ent under which h\-

title is derived mediately or immediately; and such liability oi

obligation may be enforced in the same manner, and to the siiiiii

extent, as if this section had nol been enacted. (;{) A purcliasci

shall not by reason of this siTtion be ulTetted by notice in any disc

where ho would not have been affected if this section had not bci ii

enacted." And the statute incorporates sect. 2 of tlii> Convey-

ancing and Law of Property Ad, 1881, which dclines the woid

"purchaser" as including "a h-ssi'e or mortgagee, and an intcml-

ing purchaser, lessee, or mortgagee, or other person, who, for viilu-

ablo consideration, takes or deals for uny property." Construe -

(/^ Iftii/irood V. Bninmiek Itrni. /Id;/.

Scc.{l«Si],5lh.J.Q.B.13; 8 Q. B. I).

403.
(a) Jmterirrrtj V. (iMham {Corp.)

{IXXO;, 55 I- J. C. fi33 : 29 Ch. D.

750.
'

(* Turner, L. J., U'llmii v. //".'

(1SG6, 3.5L. .1. C. 5GI1; L. R. 1 I'll.

467 ; Kngiuh 4f
SmUinh Mere. Iiiil. Tni''

V. llriwtvii (1892), B2 L. J. <J. B. 6'M:

(1802j 2 y. B, 70l>. >H'« linaki', Law cf

Land, p. 356.



COVENANTO RUNNINQ WITH LAND. !U;»

tivo notice oporatM in favour of the porHO.., .aJitled to tl.o bcnolit
' "*'• '"

of the covenant; though tho conditions ol' tl.- .o„trutt of .ule
oxclude inquiry into tho title aa a^'uin.t the vendor, or limit tho
title to a i)oriod which does not tontuin tin- .ovonui.ls TtV unj
thoiigh the vendor prevent* inquiry by expr... n.pr..«cntution«
thut the title or a deed affecting tlio title contaiim n„ mstrictivo
poveuttnt(fr); and though tho Vendor and I'uidiub.r A.I 1871
8. 2, excludes a rontracting lessee or assign.o of a Lrn, of year.!
from calling for tho title to tho freehold wiihont an evprcss Min,,.
lution in the contract (l). A purchaser is not alleded with iioli.u
of covenants in a collateral deed, whiili is not part of or leferiod to
in the title (m). In tho case of freehold lands a long and con-
tinuous user in a manner wholly inconsistent with tho tenor and
purpose of a restrictive covenant is tantamount to a ivjoaso of tho
covenant (n). But in the ease of lun.l reffiMen,! .mder the Land
Transfer Act, 1875, building conditions entered on tho register
cun only be modified or discharged by an order of the ,ourt (n)

[i) JluitoM V. f/ijA/ ^lsfi.^J, .11 L. J. C
li<i ; 4 1).' U. J. & 8. (iO»

;
/(.• «\,x »»d

ytrf, (1891) i Ch. lOi).

(*) /'uliutm V. JlarhHil (ISSI), 80 L. J.
('.042; 17Cli. D. .353.

(') J'aUinH V. //a,/,i«,/{1881), 60 L.J.
C. «1J ; 17 Ch. D. 3M.

'ill) (.'iirtiry. JI'ilHaitu {111-0^30 L.J.

C. Sou; L. H. s( K,). (i;s; /.;«„/„/, *
<V'./. Mnr. I„rl. Tiutl v. Jl,;<,it„„ :\KI>\
di h. J. Q. n. 13«: 1S<J2) i Q. B. TOO.

(«) J/r/Jlloith V. /'„/,/,, (IS'jyl, 6'Jh J
C. i.i; (lUOu) I Ch. 108.

(o) S«'C Hett. 84 ; (iruuiH Hint Co. v.
V r,t (I'Mi), -,\ h. .1. f. 3-54; iiWi) I
Ch. 674.

'
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I'ANAlHAN NilTIW.

AnxifflltHi III.

In >.ko,„b, VH. XijoH, :. (JrantH Vh., 27». .H:i. tho owner of
wveral steanien, carrying on hmtincHM an a forwarder, mUl one
of them to another forwarding firm, au<l. upon the H,ii,., eoven-
nntetl Hut he would not, direotly or indireetly. have any interest
in any vessel navigating the St. Uwrenee below ()B.l..n^.l>urg at
any time thereafter. There wbm a similar .-ovenant auaiust nell-
ing other Hteamem for the purpose of Nueh navigation. The
owner afterwards transferre<l his l.usiness as forwarder and sold
the steamers to the defen.lants, who had full knowledge of the
eovenant. It was held that the purchasers were Iwund by the
eovenant entere«l into by the original proprietors.

In Grant \h../,>Iiii.ioi, ,1 ,,1., 1 Oldright. 4!»:{ (N. s.), the plain-
tiff, by agreement under seal, contracted to serve the testator in
the business of bookseller and stationer as he should direct for
the term of three years only, two of which had expired at testa
tor's death. It was also agrenl that the testator should pay the
plaintiff in consideration of such serviees a tixed yearly salary,
l>iit no mention was made in the agreem.nt of • personal repre-
sentatives of eith.T party nor any provision nuu.e therein in the
case of the death of either party. It was held that the agree-
ment was a mere personal contract, deti-rminalile by the <lcath of
either party.

-914
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i'llAPTKH IV.

ASSIUNMKNT BY MAHHIAOE.

Klillif. ..f r..ntr..^t ..f Hi'- ut . .MB n 1,,» .. |„„ ,l„ ri^ht. ,ii,.l..r

'*'**

tlHi .M,irii.il W,..ii. 1, . |>i,,|,.rly Alt wif.. nmirf inir hvrilnl.lMr 91 -

D.'l.t«,u,.l li,lMl,t,-.f wif- (.f.,r,. m«rriH»f ut i-«im.m liiw-
uiuUTih.. Mi«rru,l iVon.-ii'. l',,,|..rty A I uio

l..4t.ilit» „f f,.i.li,i ,1 t„r .|..b-» of » .1,. M..r.. warrinw- -huiit,',,',."l

mirryiutr tiKili'lit.tr u|.
I>.-.uli nf huKU ..!-<». nth uf wif» -right, of hu-lMBd .lurinii

iiiiiimKo ~ '"
p,^

At common !uw nmniu-o ojKrul.-d at uii al.^olutc . It to the him- R'«ht.„f
hand of all chut ids pir.sonal of tlic wife in |)o»»..ssi, n in her mvn ma^^'""!!
right; but us to cIk.-. .« in a tion, in. iding rights of rontiu * aii4 eunmion Uw.
for hmuh. of (ontra t, tliu husband only took the rijfht ..f

rpducing th-iu into {)oss«»^;oll by recovering or rereiviiig payment;
:m\ if not n'iuced iiitd jpoises^ion during the niairiiige, they
ivnmined the pn..Hily of the wife if she Mirvivod the hu«.l.aiid,

l>iit passed to h'r lit.sban.i l)ene!ieia!ly if he survived !ier («). Tli.'

Mimo rule applied to choses in action ucrruing (o (he wife during
marriage (I, , i r it diJ not a|)i.!y to projKrty hehl by tlie wif u"
trustee, in uliith the husband had no interest, thouijli tlie w.fe
<ou!d not sue alone m trustee without joining the liusl)aiid (r),-
Vy.nn ...ntraits with the wife before tn.rriuge \hr husl)and could Aft..„«by
only sue in right of liis wife, joining her asco-plaintilF; upon con- ""'
trads with her during marriage, he couM sue aloii,^ or join her us
< o-plaint ilV. The wife could sue alone upon ( out , acts made u) her
hi'fore or during marriage, subject only to objection of th irre-

gularity of procedure in non-joinder of the husband (rf).

rt) Co. Lit. soon, M\ h : rirlvyl-,,,
y. AttMi,,,. (lM.9).:f8 \.. .1. Kx .U

;

L. K. 4 If. L. IIHl: /-/e,/ v. /Vr.-,«,
(I "'''.<), a8 L. J. Q. B v(5; ; L. k. 4 u. b.
.)()i).

(*i f/rri V. PrrritiM (ISO . :t8 L J
Q. B. iS7 : L. K. 4 Q n. . ; J.,/,', v.
'"•'"•"'«<"< (i»7.i), 4-j L. J. y. 14. s2i
L. K. 8 y. a. i,o^.

(<•) P'oeloi- V. Brothirhn (18.) I 2:1

L.J Ex. 11(5; 9Ex. 4S(i; A'.w^.i,- v.

KiNVHiiiin (1880), 50 L.J <J B 8i "i

«i B. D. V.l.

(il) Sve Fuxiritl v. Trni,.. 16*0), i
WlU". Kiiiiiul. 033, n. (j ,).' yaw V
i',.«/rr (IT'l.-.). m T. R. i'ij : rti:. v!

H',iXr»i-.« (1843), 13 L. J. Et l.i- '

M. &W. 97.

ill
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916 A8SI0NMKNT OF CONTKACTS.

PabtVI. Now by tho Marriod Women's Property Act, 1882, >*. 1. a

^^i„'
" marrieU woman is mado tu|)ablo of acquiring, liolding and .ll^-

i^iKhu imdcr posing of any real or personal proiicrty as her separate proportx

,

Wom^'. without the intervention of any trustee. By sect. 2, every womu.i

rro,..rty Act. „,arricd after tho Ist January, 188:3, is entitled to have and to hold

and to dispose of as her separate property all real and personal (
<:

property which shall belonj,' (o her at the time of marriage or slii.ll

bo acquired after marriage. By sect. 5, every woman marrinl

before the Act is entitled to iiold as her .separate property all ri-al

and personal property which shall accrue to her after the coim-

meueement of the Act. By se.t. 1 (2), a married woman is mad.

capable of suing and Uung sued, cither in lontrait or in lort. <m

otherwise, in all respects as if slie were a feme sole, and her im^-

band need not bo joined with her as plaintiff or defendant if.

And by sect. 12, every woman, whether married before or alt.r

tho Act, shall have in her own name against all persons whomso-

ever, including her husband, the same remedies for the protection

and security of her own separate property, as if such propcrlv

belonged to her as a feme sole (//)

.

At counnon law the husband, who took all the personal propni.v

of the wife by marriage, became liable to l)e sued lor the dcl)ts ami

liabilities of the wife contracted before the marriage, and wluflici

tho wife had in fact any property or not; but this liability of lli.

husband continued only during the marriage and ceas(<.l upon his

death, or upon the death of the wife (/«). -Now by the Manid

Women's Proi^rty Act, 1882, s. i:3, it is declared that a wonmn

after her marriage shall continue to be liable, in re:>pect ami to tli.

extent of her separate property, for all debts contracted and all

contracts entered into by her before her marriage (including »u\

sums for which she may bo liable as a contributory under llic

Joint Stock Companies Act8(t); and she may be sued for aii\

such debt and for any liability in damages or otherwise under aM,\

such contract; and all sums recovered against her in re>pc,i

thereof, or for any costs relating theioto, are payable out of her

separate property; ami as between her and her husl)and, uiil'-

(,) See mthtrb!, v. Sukhu,» (1891), CO (A) If-O'd ». SI<-mM (ITjt.V, '
I'-

6.5 L. J. Q. B. fi.5 ; 14 Q. B. U. 8:t7. (0 Set, Ex p. Il-Uhr,- (IBTi-, <« L ••

(j,) H'.imH v. Lriinalt (IHtfli), ^i) L. J. C. Tli; VI Uli. 1). iU.

v.. .240; (lS9a) 1 Ch. 664.

T)ebtK and
Uiibilitif'H of

wife befiire

inarri>i|r<' at

<'nmiiKjn law.

Under
Married
Womcn'H
Projiorty A< t,



ASSIONMKXT HV MAHKIAOK. Sir

llioro be any contract betwocn tlictn to the roninirv, Iht so|iiiiatv

property is prinitirily liulilc for all hucIi debts or ( onlriK ts. tind I'.ir

al! damugos or costM rciovorcMl in rosppct thereof.

liy Beet. 14, '• a biwbund ttliall bo liable lor the dchls of his wife
i()ntract(>d anil for all contracts ontorod into and wroii<;8 eonuiiitt«l

l.y her before niurrias:e, to the extent of all i)roperty \vlmts(M'ver

IxOonging to bis wife wbicb ho shall have ae'inired or become
entitled to from or through bis wife; but he shall not i« liable for

the same any further or otherwi-se; and any court iu which a
husband shall be sued for any such debt shall have power to direct

any inquiry or iirocewlings which it may think proper for the pur-
pose of ascertaining the naluro, amount or value of such proper! v."
Hy sect. 15, "a husband and wife may be jointly sued in respect

of any such debt or other liability contracted or incinred by the
wife before marriage as aforesaid; and if in any suoli action it is

not fouiul that the husband is liable in p "j)oct of any property of
the wife as aforesaid, ho shall have judgment for his c )Mis of
defenci^ whatever may be the result of the action against the wife;

and if it apjjcars that the atisband is liable for the debt or damages
recovered or any part thoroof, the judgment to the extent of the

amount for which the husband is liable s ,1! be a joint judgment
against the husband personally and ag.iinsi the wife as to her

separate pro|)erty; and as to the residue, if any. the judLinont
shall be a Re])arale judgment against the wife as to her separate

property <mly.
"

riie husband and wife may be sued jointly under the above
siH'tion, or they may be sued severally without joining the other a.s

a j>arty to the action (fc). And it seems that the liability of the

liusband to the ext(>nt of property derived from the wife is abso-

lute, not ceasing upon the death of either j)arty i7). The husband
may be chargwl in an action as prima facie liable for the debt,

leaving him as defendant to plead and prove the limitation of

liability to the property derived from the wife (w?). And in action

against husband and wife jointly, the costs payable to the husband
in respect of a successful defence may be added to the debt of tho

wife, and recovered against her separate estate (»V Tho action

« UA». IV.

Lisbilitr uf

liuxbHud for
iIi'htH <if wife
U'foro

niarrJHfrc.

HuNlund and
wife Hiied

juintly.

ConrtniotioD

of Act.

'. Ilrrk T. I'irr.r (IRS!» , M L. J.
W. B. ,11G; 23 Q. H. I). HIG.

:'; IW rrir. /;.,-/ v. l\,r,y (ISSO). .'iS

I. T. Q. B. 516; 23Q. B. D. 310.

(;«() S«. M,iltl,ni„ V. irhillh 1S80),

49 L .T. ('. :i.VJ: l:l Ch. I). SI I.

(..; /. /..', .u..t /,,... l!.i„k V. H,^
(187S), 4" L. J. C. 3(11 ; 7 Ch. D. 773.
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Jf*xt VI.

Huoband
marrying his

<lebtor.

Ueatli of

hiinbuod.

Death o{

mite.

agniiist the husband in rospoot of property dorivod from tho wife

is distinct from that against tho wifo in rospoct of her separate

wtato, and thcrofoi« a judgment recovered against tho wife with-

out satisfaction is no bar to another action against tho husband;

but tho liability of tho husband being for tho debt of tlie wife,

he may make any dofonco which would bo available for t!ie wifo;

and tho limitation of the action dates from tho original causo of

action against tho wife, subject to its having boon rencnve.l bv

her before the marriage, and not from tho date of the marriiigo (o^.

So bankruptcy of the husband disoliargos his liability only, and

docs not discharge the wifo, oxcopt sj far as tho debt may liavo

been paid under tho bankruptcy (p) . Debts contracted by a

woman during a former marria^o arc debts ontracted bofori-

marriage relatively to a second marriagj within tlie abuve S(<i t;on»;

and also within s.ct. 19, which avoids the oll'ects of a r 'stiaiiil on

alienation contained in a settlement made by the wife of Iut own

propnty, as against such debts (7). Tlie liability of a lunbaud

married in this country for tho wife's debts is limit;-d t) property

derived from the wifo, tliough the debts wcva incurre.l iu a foreign

country where tho husband's liability is unlim:teJ(r).

These sections do not apply to a debt or liability of the wife

contracted to the husband himself before tho marriage, wliic'i by

the common law is relcasod by tho intermarriage of the parties [n].

Honce a husband may sue his wifo and recover against her separate

estate for money lent after the marriage, and for money i);ud for

her after the marriage at her request, whether tho request was

made before or after tho marriage; but ho ainnot recover for

money lent or for money paid boforo the marriage, for which llie

marriage operates Ii- 'aw as a release (g).

At common law ehoses in action, whether thoy accrued to the

wife before or after marriage, if n )t reduced into poss3ssion In

tho husband in his lifetime, survived to tho wife upon his death;

as in the case of bonds, promissory notes and contracts ni:ido to

the wife iu her own right (<).—Upon the death of tho wile tho

(.,. JUrk V. Pioce (18^9), M L. 3.

Q. V. filG ; 2;! Q. B. V. 316. Seo aiifr,

1>. 73:t.

{p, Chuhh V. SlrrUh (INTO , S'J L.J.

C. Hi» ; L. K. !) Kq. .'iflS.

{,)) J,i't V. /Mi"--.;< WM:. M L. J.

Q. B. 3ti" ; 2i Q. B. U. 4ti7. S.« <mO

.

p. 3!>8.

(1) 7)i^ Gienchii V. Ifilh (InTii,, !•<

L. J. (-. P. 7v:C.; 4C.r. I). .W2.

(.1 l.iitle,- V. lU'th;- (IHS.i), ;-i.> I.. .1.

Q. B. .v.; H Q B. D. S>7.

(<\ l!,ri,iirihv. /f.(-Aniv/-(lH;il).iil.. I

O. S K. B, M»: i B. * All. H7;
««/«« V. M,i,M,ii ;1N<<'). '•' L •'• '-'

173; C M. & W. 427; .Scar/iilltn, v.
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husbaml was ontitlod to her oliosee in action upon taking out Ciu». IV.

adminifitration to his deooased wife, and hv also took tho beneficial

interest in her personal oetato: and upon the death of tlio surviving

husband administration must havn boon tukoii out to the wife
of the estate unadministered (m); and if aiiotlici- took out adminis-
tration to hor, it was only an a trustoi- for the husband {x). And
where property was limited to tho separate use of a married
woman, the husband tiurviviug her was culillud lo tlu.' property

as administrator iu prefcrenoo to tho next of kin (//;. -By Married Pornonal

Women's Property Act, 1882, s. 23, ' For tho purpose of this Act TP"^**"*""

the legal personal rejjresentative of any married woman shall in

respect of her separate estate have the 8am<' rights anl liabilities

and be subject to the same jurisdiction as she would bo if she was
living." Under this section the husband is tho leg.il personal

representative in respect of the chattels real of th . wife which
he succeeds to jare mar'tti without taking administration, as well

as the personal assets which ho takes as administrator; and he is

liable for the debts of the wife to the extent of suoli property, as

she would be if she wa« living (z).--The law eoiuerniii;; tho Risht» of

rights of a husband to tho wife's ohosos in action and roJuetion ''""l*"^

into possession during marnago has boon praclically Kuporscded mumaK.'.

by the enactments of tho Married Women's Projjerty .Vet, 1882,

above referred to, which came into foice 1st January, 18^3; there-

fore it seei's no longer neeessary to tnot it as existing law, nor

to refer in detail to tho equitable rights devistxl fur her protection

by the Court of Chauc<TV by means of " separate use ' or ' Ciiuity

to a settlement."

II

ill

S:|

AuhnuH |IS4.);, 14 L. J. U B. 'ii'i:

7 Q. B. 861 ; Howard v. (Hkfs (1819),
18 L.J. Kx. 48.^; 3 Ex. I:i6.

(«) FkrI V. rtrrtM {lS(i9,, 38 L. J.

y. B. 2.7 ; L. R. 4 Q. B. 'im ; Vw
iiiif/ioii v. .Ilt.-Oin. nSO'J), ;18 L. J. Ex.
!iO.'. ; L. R. 4 H. L InO; Smart v.

TrtHUr (1889'. «ti L. J. C. 363 : 43
Oil. n. fts7.

,.f) Uumphr.jiy. lli/l,H{\Ti',. 1 Atk.
IIM; n'ar> V. H;ilt ITiij), :< Vu.i. 214.
8c« miiull V. .\orih (lUOl. "0 L. J. C.
•217: (1901) 1 Ch. 4-24.

(;/) rriiudUyv. F,iM, (WV.ij. 2 M. &
K. 67; Coi,pei- V. .V,iC'li,uii/U (1S77), 47
L. J. C. 373 ; 7 Ch. D. JSS.

(f) Hur.nm v. //7i«. <o» (1891), 80 L.J.
Q. B. 233: (1891} 1 Q. B. 491.
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I'AdK

Tille of executor and ailininivtreHir— j(ii]>t cxtiutci-a ii.'l

Ttiftlits nii>l li.iUilities „n i(intr«ctn i.f ili'ii:i«.<l- risrhtu of aitimi
for injiirit'H to e-itate of (l.ifawl liil.ilitif-i of dwiusid for
injiirirH to |>ro|)crty—(lilits impliwl frnm wroii).'»'ul luiuvor.tioii

of pioJHTty _
l(_i;;

Hills of PxcliaiifTP iind promiRsory notes -iiidorwiuciit l>y cxwu-
tor - lianki'r'ii ch< que— I'oiitiiiiiiiijr ^iinrautcrH '.i:;i;

Kx.riitory coutni'ts of dcoMiH'd—nontnicts of halt- of hind -

covt'iiaut* riiiiiiiiitf with laud - rent 92,s

CoiitractH rehiting to the iwrBoii—niarriHtre-servi'fS—partner-
Mliip—»h ires in company 1131

I oiitriMTtK made hy exroutors —ha\)ility on lontmctK of executors—executor carryiujf on hu»iiicsM of testator •( j:t

I'referen™ by executor in payment of deht« • appointnient nf
lU'btor executor—ntainer by" exci iitor for his owu debt '.in

Dkath operates an an uasigiiinent iu law oi' all lh(> itersoiial cstato Title of

of the doccast'd to his exocutor or adiuiiiislnitor: siihioit to the
"»««.'''?' »"'!

,,.,.,.. - ,
.1 • ' '

>">- adiniuu-
debts and lialiilitios of tho dfceascd ( luwirpiihlc iij,Miiist it. Tlio trator.

title of tim executor is derived from the will of the deceased and
is vested immediately ui)on his diMth; but the oidy adiiii.ssibie

evideiur of tho title is the probate of tlie will (ont:iinim>- the

appointment, whieh is conclusive as lonir us it exists unrevoked,

and must be produced, if required, in support of the acts and
authority of the executor («). The title of the administrator is

derived from tho grant of letters of ailministralion and takes effect

from the date of the grant: hefore whicli dale he cnnnet do any
act as administrator, a!thou<>'- his title relati's back to liie death of

the intestate (h). Accordingly, where the deceased has lefl a valid

will appointing an extvutor, his title is chh-r to that of an adminis-

trator obtaining it grant by the non-disclosure of the will (r . The

« ll'ttiikfurd V. ir,nd/,,rJ (16!W), I [li /<... v, ^A«„ (ls:il , ;i L. J. K. Tl.

Salk. ii)'i: .V'»7„H V. .I/,/,o«. Tf//. (l.siil), loi; I A. A: E. 4'.» ; /W.,- v. Jlnlrt
I Dr. & Sni. .'.NU. See Dnii v. Com- (lS4.'t), i:t L. J. Kx. s.s : r.> Sf. & \V.
.«.,r.fl/ My. (.,. (,/ .S>/«.y (isst). 12 ijli ; M:lt,i.i r. Hn„n, l.StiU), 32 L.J.
W. B. D. 2H4 : Afo/i,„„„l» Mohiditn Ex. 1:*^: 1 II. \- C. (iSfi.

ttiuijiHt V. ruiinij (isi>i), o.i L. J. P. c. (r) /://..« V. /;//,» inio.i . n l. .i. o.
'0

: (1S94} A. C. 437. 29G : (lOUi, I Ch. Cl;i.

'4

i 4\

n
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•f«tU.

•it«uton

T»Mt VI. probate of a will or ii (jrant of administration, tlioujrh inipropcrlv

obtained, is valid until revoked, as regards transartions in a due

course of adniinistiulion with the oxocutor or administrator bv

TnniimiMion persons liaving no notice of the defective title (</).-Tho executor
*"""

of an executor, provided tlio latter has proved the will, represent^«

the oripina! teHtator as to his jK-rsonal estate and liabilities, but the

administrator of an exeeutor does not; nor does the executor or

administrator of an ndmiiii<trntor represent the original dereased

or tnke his otate: therefore it is nlKe^siry in such ruses to take out

administration of liie -roods unudministered, or (h honi-i nnn as

it is ttMhni(aIly termed, which is in effect a continuanee of flie

former administration, if any(r).

Tf several executors are appointed they repivsent the testator

and take jiis estate an 1 liabilities jointly, and tliey mint s.ie and

bo sued jointly; but the non-joinder of a eo-exe' utor is only mi

irreffularity of ]UOccdure whi h, if material, may be ameji led by

the court (/\ An exe.utor may renoune probate, unless he has

intermeddled or taken out probate, and the representation and

estate will i)a»s as if he had not been appointed (/;). The renun-

ciation to be valid nmst be of the whole exe.utorship; " he lannot

assume the executorsiiip for part, and refuse for part " (A). Kach

of joint executors acts on behalf of all in disposinu; of the pers ma!

estate, the i)ayment of debts and lejjacies, and the general admini>-

tratiou of the personal estate of the testator (/,). But one cannot

make a new contract to bind the others (A). And all exei utors

who have proved the will are refpiire 1 to join in the transfer of

public stocks (i): and as shareholders in public companies they

all must ioin in exeiulinji a transfer of shares (?h\ Upon the

(</) .lll-ii V. Iiiiiiil"' (ITS'.l , :i T. It

1J.> llnj'fil V. 7/ .."// ^lssl., :i:i h. .1. C.

sts : 'JTCh P.'iJii; M'Jiimih, .VoAi./wi

llJiiii'- V. V.l.hii (IH'.U,, (..1 !-. J. 1'. (;.

an; flS!)t A. C. i:i7; A'/''« v. A//i«

(1905), 7A I- 'T- 0. i'i\>: (lyti-i; 1 Ch.

Ui:<.

(r) «-• Ginjii;r(\9.C,\<), as L. J. p. k M.
79 : L. R. 1 P. Jn I). 'I''. : M'wl'ti v.

KiH<i.li {1S7I). «'> L. J. Q. B. Ill;

L. R. « U- H '-^'W ; Re ll'ilmm (18S4J,

63 L. J. C. an.'i ; CIti/.- V. M'tiop. (las

O: (ISSr,), 54 h J. ('. •.'.>y.

(/') Or.1. XVI. r. 11. Stv I'lleh v.

Uich (1S75), 4« L J. C. 415: 1,. R.

10 t:b. 404; Jh,':/-- V. lf.»t-'/'P MSH.'i),

54 L. J. C. 431: JSCli. 1). 415.

{ff)
20 & il Vict. c. 77, ». 79; He Teifa

^IsOJ,. 32 L. .1 P. 9: > Hw. -V T. 1:1;

7iV H.iilrmirl, (1M,I . :i:i L J P. I'M:

3 S & T. 4<i'i; .Vnr,l'i''>i' v. Chirl.'-

(18 9),;i8L. J.P. 45: L. R 1 P. & 1>.

5'ii : Itr Sle,nis (1897), 06 L. J. C. 1)5 ;

(IsOT) I «;h. ri>.

(/.) Il.l/an V. Ciiihain (l'i7f>), 1 Vcul.

271; lir L"id anl F.iHiriiM (ISO.'i), M
L. ,1. C. ISt: (ISU.) 1 Cti. 2JH. Sir

Jl, ooke V. Ilol/mri, (IS'^S). L. R. '' E<1-

2'. ; It' IkHUrti (19U),, 75 L. .1. C. 12.'

(19U()! I Cli 21(J.

(^ Shi'p. T.iuh. 48».

(t) THnicry. Ilnt'>, (184 >), 11 L. .1.

Ex. 277: 9 M. & W. 770.

(/; 3! * 34 Vi.t. 0. 71, « 21-

(/;i) ]tart-H v. .V. .Va/fii. K;i. (188S),

57 L. J. C. SDO ; as Ch. D. 458 ;
//"/'«'
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death of a joint pxocutor tho reprosontation and ostato vests in tlio

lurvivorK or survivor or in tlic oxocutor of tho Inst survivor (n).

And by tho Conveyancing Art, 1881 , s. 38, it is expressly provided

that a f)0\ver or trust vested in two or more executors may bo

exercised or performed by the survivor or survivors of tliein for

tho time being (o).

Ontr.y.

"As a jroneral rule, the exwutor roprescnls tho person of hia

testator with res|)ect to all his rijjhts and liahilitics u|>on all Ills

contracts "
(/)); hut some (oiifra^ts are persona! to tho eontfaitinij

parties and iui-apaiiie of assi>j-niiienl, anl in thiil (ii»e, tliero is no
transmi^s!on of rijjlit or liability (7;. If thed^wased has as.siijned

tho henelit of a debt orcontract in his lifetime, or boi|ueatIieiI it by
will, the h-iral riyht of action vests in Iiisexe: nlor or adniinisliator,

who alone is entitled to sue for and recover it at law, as tni-lee for

tho assiy:ni'e or !ej,'atee, unless the cas? falls within se 't. '2') of the

Judicature A(t, liS7;5(r); and a refiisil of tiie le;.'al piMsonal

representative to sue is not alone suinrient without s;ic ial ( iri'um-

Btancos to entitle the boneliciary to sue in his own name (.s). It is

immaterial I hat tho executors or admini>tnitors are not named in

the contra; t; the omission having no eO'e t except so far as in

construinsif the contract it may show an intcnlion of restrirting it

to a personal act of the deceased (t).

The rights of action for wrongs independnit of contract at

common law died with tho person hy or a^rainsl whom the wrong
wascommitted: according to the maxim, " lutio jier^oDalrs morilur

cum pcmonu": and the executor could neillier sue nor he sued.

But early statutes gave to tho executor or administrator tiie same
action for trespass to goods and chattels of tho deceased as ,ho

would have had if he were alivo; and these statutes arc con-truod

to apply to all cases of injury done to the personal estate of tho

deceased in his lifetime, wherehv it has become loss beneficial to

Riirhta wid
lia>iilitiu of
dt CfaiMjd ou
ouutnwta.

RiKtita of
Mi'tiuu for

injuries to

eHtate of

deceaited.

V. A. ,v .V. ir. I!,,, (i.ss'j), r.u i,. 3. y. B.
3;i: J I (i. H It. 77.

(« Ui U, ,1 (Is'.lb), 6j L. J. r. GO;
(18'Jii) 1*. 1J9.

('•; Sie A" M.wiaarimi (ISSr.CO L.J.
C. (iS:t; MSI'lj IVh. (LSI.

(;/; Piiike. K.. IWIh v. Murray (I8in),
li* 1-. J Kx. .'(Ill ; I Kx. Sii.i : U'lhoH v.

llaiijvr (HlJ8), 77 L.J. C. 607; (I'JOS

i Ch. :IT0.

('/) James v. M,,r<init (I!l(iy), 78 L. J.
K. B. 471; (I'Juy, i K. B. 564.

,); lSri:nilt v. llralig {\»\»). 2 Mi)iire,

184; lti<l,„i, V. furlia (IS.VJ
, 21 L J.

Q. B. 3!il; 18 Q. B. 878.' S™ ante,

1). S.'iO ; uiid (ifc Oni. XVI. r. 8.

(a) y'fifm'iu V. Yiiittniin (1S77), 47
L.J. C. 6; 7Ch. D. 210.

(0 Co. Lit. '.'09 «; Aiihrmt \. War.
tiiulalr '1801), 1 K;l.-t, 4!i7; H'i''» V.

J/khv/.v (I84U), I'J L. J. Ex. -.'OS; 4 Ex.
8lj,j ; (',oii,r V. Sim.iiuM.'ii (lSi>-2), :il L. J.

M. V. 138; 7 JI. & N. 7U7. And see

fiM^f, p. 807.

U

ni
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I'AllT VI.

LikbiliticN of

deoeaitrd fur

injuricK to

property.

the executor or aduiinintrutor (»*)• Atronlingly an action lion by

the oxocutor whore tlio docoasod lum been induced by a frauduliMit

prospectus issued by the directors of a company to take slmro^

which wore vahicless, to the loss of tlie money paid upon them (/);

and where a deceased person lias sutTored special damapo from

slander of title to a trade mark used in liis trade (»/). But wlicro

the cause of action is an injury to tlio peritou independent of con-

tract, the exi»cutor cannot recover tlio expense the deceased was put

to in his lifetime by reason of the injury; as tho cost of niedidil

attendance {:). In the case of a statutory rijfht to compensation

by a dependant, under the Workmen's Compensation Act, the rijrlit

is transmissible to the dependant's representatives (<i). If im

action hos been commenced by the deceased in his lifetime for iiii

injury to the jK-rsonal estate, for which an action is piven to

tho executor under the above-mentioned statutes, the executor

may obtain an order to continue the action (fc).—By the Civil

Procedure Act, Wi-i. n. 2, an action was given to tho executors or

administrators of any person deceased for any injury to the rciil

estate of such person committed in his lifetime for whidi \w

might have maijitaincd an action; proviiled such injury was

conmiitted within six months before his death, and the action

brought within one year after tho death; and tho damages when

recovered arc made part of the personal estate.

By the same section of tho statute an action was given again>t

thi> executors or administrators of any person deceased for any

wrong committed by him in his lifetime to another in respect of

his property real or personal; provided such injury was comniittetl

within six months before his death, and tho action brought within

six mouths after such oxecutoi-s or administrators have taken the

administration; and the damages rccovorod are payable in cnler of

administration as simple contract debts.—An action for an injury

within tho above section commoncod by or against a person in his

lifetime, who dies ponding the action more than six montiis aftir

(«i 4 Eilw. 3, c. 7 ; :)1 K<lw. S, c. 11.

8of Uliriillni V. /.«»« (10e9', 1 Wius.
Saiiiiil. 'J.TO.'

(j-) r»-./f--o«« V. a>imf (1878;, 4N I,. J.

C. p. 1:4 C. r. I). 4.-). 8<e Pirl. v.

ffmw.V (1873), 43 L. J. C. 19; L. R.
6 H L. 377 ; Yumm \ Wullinpfunl

;iS-:i;, '-1 L. .T. C. .'«).

(«) irntihmd V. Mri,i (1887), iifi L. J.

Q. B. 397; 18Q. B. b. 771.

(j) r^itlind V. a. E. ItH. (188JK .il

L.J. Q. n."453; '.IQ. B n. 111).

76 L. J. K It. 371 : (19(17) 1 K. B. 'JIO:

Vnilnl r„l: V. \iiw/«»M (lOII'.i), 78 L. .'

P. C 1211 ; Mnno) A. C. 383.

(*1 Ord. XVII. rr. 1,4, «: TinjnM*

V. f;,:ni .'I.HTS^, 48 L. J. C. P. 1: 4

C. 1". D. 4.5.
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the coinni(<nccincnt, cannot bo contiimeJ by or iiguinst thu pxicutor t'iu», v.

of tlic ibfciiso.I ; boc'uuso tlio action, given by or ugiinst tho
oxccutor, iii limitod to injuries comniittcd witliin six nioiitlis before

tho death (c). And whoro such on action wu» reforrod to urbitru-

tion.Hiibjrct to a clause that tlio award mijjht Iw dclivcrod I > tlio

executors in caao of tho doafli of thu particn, tho plaiutill having
diitl pondiuf,' tlio arbitration, tho clause was held void, und tho
executor eould not lake up an award iiiudo after the deatli ((/).

The coiiiinon law nde timt an antiaa for a wrong dies with tho n.l.u implW
person dois not apply to tho inipliol debt arising from pecuniary

'"""*'*"«»•

bcnelit derived by the wrongdoer. Where t'Oods lime invii « mn?-
fully tukrn, or tiiidxT or niinerali or oilier products of real estate

wrongfully severed, and converted by the wrongdoer to his own
use, thu implied debt which arises upon a waiver of the tort for

tho value or proceeds of sale of tli(> [iroperly survives to or against
thu executor, independently of the ahjvo rule and of th' alwvo
statute, and is t'l reforo fi-eo from the limitations imposod (e).

IJut. such debts are implied only iii lospeet of s )m(< delinito pro-

pi rty or jirolit wrongfully taken and upjiroijriated, in ciees where
the amount of debt is capable of being ascTtained and followed
against the estate of a deceased wrongdoer. Xo su<h deltt is

implied in respect of a claim to unliquidated darii.igis, which can
hv as8L'¥8;<d and recovered only in an aeti'»n for thu wrong '/).-

And generally in ciises of impliel eontraet or of ohligjition or Implied

duty arising from the relation of tho parties, though the breach kiaduUw.
may be treated as a substantive wrong to the person or i)roperfy,

the rul(! that the action dies with the person does not apply to tho

breach of contract, and tho executor may 8U(^ or be sued in respect

of tho personal estate of the deceased; as in cases of earrici-s,

bailees, innkeepers, and the like, in which the action may bo

liame<l either in conlraet or in tort (7). Where a passi-ngor by
a railway was injunxl ly the negligence of the company's servants,

and afterwards died in consciiuence, it was held that though

(.) Kn;. V. /"..'/./(ISSa), !)2 L. J. c.
2-'t: Jl (;(i. I). )S4 S(« ,;/,»<« V .S".>«<«

1-0 ), 9 r, J. *;. 3.51 ; ii Ch. D. C>(l7.

ul) llniilrr \ AiM.id (I8S5), 54 L.J.
Q H. 4 1: I.IQ B. D. Mh.

{•) /••rll V. Itien (l-li"), 8 L. J.

Q n. 47 ; 7 A. & E. 4iti. See «».<«,

p. :<.

(') "iilipi V. Uvmfraii (l«s:)i, hi
L. J. Q It. 833 ; 24 Ch. D. 4;!9. See

ropnrt of further proccpdintra 'ISO'i), 61
L. J. f. 'Jl». (IS92) 1 Ch. 4fi.i.

-/) h'ni;l,!.t V. Q,i,irli:r (IS-JO). •_• Br. &
B. 'l'>2 : I.-y,io't V. O. .V. li'v. (lS7(i), 4.5

1. J. y. H. ().'i7 : 1 Q. B. n. .Wii. Soo
ll'ith,,niiii V. ffnlf.ird (1887), 'i« I. J.

C. 881 ; 36 Ch. D. -.'fill; Jackma v.

;r.i'H,M milt Son fl909). 78 L. J. K. B.
Ml; (1909) 2 K. B. 193.

:m
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PtarVI.

BUbud

Indonemc-iit

by exevutur.

(laiiugM fur Uiu pononal injury woro not rooovcrablu, iho ox«>-

outor was cntilliHl to rooover thv ptHniniary Iom tu llio oatatx

arising from iut>«Uoal oxponioa and inability to attuml tu busi-

nus8(A).—And by thu Fatal Aooidunta Aut, 184U, an action ii

given to tbo uxocutor or adniinistrutur ujion thu deutli uf u poraon

oauHud by u wrongful act or noglcit, fur tlio U<iu'lit of certain rulu-

tions of tho dccoasod to tlio amount of diimagi>» resulting to thom

from the deutli (,»).

Kx(eutur» iind udministratorM take all tho righta und liubilitiui^

on bilbt und notes, U> wh'ch tho docousod was u party at tho tiino

of his death; and they may sue or bo sui?d in tlieir repro8L'ntati\<>

oharocter. '' Th(> riglit of action is trunsfen-o I to tlwni, but no

promise is implied by law to pay them; olhorwisto the Slututo of

Limitations would run from tho death of tl»o payoo, not from flu-

timo of the note boejming duo" (A). If a bill is indorsed to

executors or an administrator as such, tho proceeds of tho bill will

bo assets of the testator; and tho oxooutors or administrator may

sue in their roproseutativo capacity (/). Where a hill wiv,

specially indorsed to u deceased pel's )n in puyiiient of n debt, in

ignorance of his death, it was hold that tho oxeeutor liud an election

to take it in payment, and might sue upon it as oxoout )r [in

Where the holder of ii bill dios intestate iH-fon! th • 1 il' h duo, t!:e

causi; of action aeeruts from the appointment of an adniinistrator.

and not from the maturity of the bill, bocauso tliisre is no riijlit

of action unless the bill is due and a party is capable of suing (» .

But the Statute of Liniitatioas runs aj,'ainst an executor from

the time the bill falls duo, because his title dates from the death

of the testator (o). The executor or adniinistrator may iniloiM'

bills and noti s of which the decoas«xl was holder; and " it is iminii-

tcrial whether they indorse as executors or not. If they indorse

at all they aro liable personally, and not as executors; for their

indorsement would not give an action against tho offeets of tln'

(/i) liradhhair T. /,««(«. * Yurkt. Jtif.

nsTi . 41 L. J. C. P. U8; L. R. 10

C. P 1-9.

(i) Jlliil;i V. Midi mil lOi. 1 18S2', 42

L. J. y. H. -IM ; IN Q B. 93 : Hnu^lfy

V. L. * .V. "'. Hi). (IH7H), ii L.J. Kx.
l.i:i : L. K. S E<. 221 ; Jlri h' rini/ton v.

A-. K. Itii. (I8S2), »1 L. J. Q. a. 495 ;
'.»

Q. }!. I) l«0.

(/) I'^rkf. B , T>u>im» v. VMt (1837),

2 M. 4 W. 721.

(/) King v. Tkom (1786), I T. B. 4»7:

I'mirl T. rmirulyf (I81U), 7 Pri. olM.

See CnhrnimMt r. l-Uih.ul (ISJ:) , 1

L. J. 1). .*. K. B. 0(1; 1 B. .V C. I'.K.

Ill) .Miiiniiiv. K. Iiilia Ck. (IS21', '

B. A: AM. 201.

(«) Mnrriiii V. K. India Co. (1821), <

B. ic Al.l. 2IU.

!,;\ tr.jtllry V. «.iii flS'2). 5 B. \

Aid. 74.'). See autr, p. 'J2l.
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l(*lutoir" (;<). So II proiniiwory nolo u» Hiiiuli tlu< iimkoii pro- C«*». .
mwA jointly otiil •nviTully to pu) on dmimiul "ni« .•xioutoni"

Wilt lu<l(l to liiiid thfin |h'r«uimlly to flu' luililt r r/ . Wlii-n' tlin

holilcr of u iKiti' payublr to onlor wroto uii iiiiloi>i'iiitiii, hut diil

not di'livcr the nolo, nml nffm- hi» doutli hi« ov«>uator deliviTod

till- note without further indontoiiu'iit, it wan liold thiil tlnTO was

no coiiiphto iudnrsciimnt, and tlie frunsri'iiv liad no le>ful till' (r).

Hiit where tiif holder osaignod and di-livcri'l iho not) in hii lifo-

liini' without inloritoiiiont, llio asiij^nco wns hidd mititlod t) hnvo

(ho inilorMcniont of tlio adiniaistrutdr to invvitt hin ('>|iiitub!o rif^ht

witli tht' legal title (x). And where n t<'ita;.)i- liui he (UoatlwHl

III! uitiiidor.ied noto by will, tho .'Wciitur must indorse it for tho

heiielit of the legatee (/).—A buukor'n chei|iK<, b-ing an ordor D»nk»r'»

upon tho banker to pay wliioh is revakivl hy the dentli of tho
'''"^'^*

drawer, is not ihurgeulil" iigiinst lUe 'Xti utor uidi vs it wis pro-

hinted and dislionoured in tho lifetime of tho drawer; but upon
the. death of tlio drawor it cases to opi rate as payment of tlirt

debt or consideration for whirh it was ijiven, ami with \\hi( h tlicro-

forn the executor becomes chargeiible ^ii).

A guarantee is construed presumptively to ho CDniniensurato CnH-ulng

with the matter guaranteed; as tho guuraiiteo of a cerlaiii debt if'*»™°'~*

lU" of a person in tiio perfornianco of an ollieo or duty; and thero-

fore such guarantee is not revocable by the surety in his lifetime,

nor is it determined by his death (x;. Hut in tho event of in-

solvency of tho prineipal debtor or default of tlio party guaran-

leisl, the suroty may give notic;^ to the eielitnr with tli.r <'llett

of precluding him in ecjuity from further dealings ut tlio risk

of the surety, or charging the surety witli 8ubs:<<iuent credits or

defaults (//). A continuing guarantee of a current aroiint at a

I'ank, or of a current account of goo<ls soM in a busiui s<, may be

witlulrawn at any time by notio>, excopt as to past transietions;

unless a certain time of notice is expressly stipulated (c). But

/., HhIUt, J.. King y. nom[nfli],
1 T. R. 48'J.

''l)
ihilU V. .V..« N» (1821), 2 Br. &

It. 4t;o. See Bills u{ F.xulmiiKu Aut,
l.sS-J, ». 2G.

'., Jlmmm/i- V. /,'oy(/(lS»"), 10 L J.
l-.x. i^i: 1 K». 3!.

«) »«('<(«, V. Jl/^a«/f (lS2n), 2 J«c &
W. 2.37. »,« Bills of Eichaii(fe Act,
l-i82. s. 31 'A).

t) H< fl,i,„» (,8!)1), 60 L. .1. C. 851 ;

1,1891) 2Ch. 65L>.

(" VJ" nmx.iinil ,19021, 71 L. J. C.
47S; (1902) 1 Cli. 8MI. So.- Bills of

E.\('lnii.>r.< Alt, ISsi. ». 7.5.

(j-) /./.-.» J.. V. Ilarjtrr (ISSO). .'.0 L J.
C Mil; in di. IJ -.".li); AV/V'ic. (liiOJ),

71 L J. C. 3-|S: (1!'0J) 1 Ch. 731.

(») /'.r en: llnnjesi, v. Aiv (1M72), 41

L. .1. C. .il,'); L. R. 13 K(|. 458.

(;) Oir.,id V. Ihiim (lS(i2>, 31 L. J.

C. I'. :U9 : 12 C. B N. S. 748 : i;,!il liail

V. rlrmriiiMi (1880), 49 L. J. Q. B. 2u4 ;

6 Q. B. D. 42.
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PiH»VI.

Bswutnry
ooDtnvtii uf

done—id.

iicli a KUiiritutcu it uot duteriniufld by tho inoro futt of thi' ilmth

of tlio imrcty(rt); ''"• '""y ^ «lotoriijinoil by tho death of om-

of «)vcrttl partncri boing oroditors (/v). It bm^omw tho duty oi'

tho executor lo n'no uoti(« of withdruwul, and ho in roipoiwiblo

to tho f«taft« for oogU'cting to ilo io; und ihn creditor taimot

ohiirgc' the oxoeutor with advuuuvi iimdo to tho principal afttir

hiivini; uotico of the doath, however obtaiued, b<;oauso it would

bo a brt-ach of truHt in tho ouu'utor to charjjo the ostuto (r). In

a coDtiuuinK guarantie u stipulation for a certiiiu tiiiio of notiw-

to determine tho RuaiMut.* tloen not apply to notiou given of

the death of tho Buroly ul). Tho death of ouo of oo surotie* do.*

not alT(ct tho liability of tho other;., who continue chargeable

with advances made after notice of tho death (e).

An executor in entitled to the bonolit of llio oxeiutory contrai t»

of th(! deoeaaed for tho supply of goods or pcrforiiuinco of work

whici: do not involve tlie personal skill and ability of the deceased,

and he may a» executor complete tho contracts and recover tho

prico for the henelit of tho estate; as in the caio of an ordinarv

building contract undertaken by the deeoosod; " if a piirty contnici

for himnelf and his exti-utors to build a house, and die, tho execu-

tors must go on, or they would bo liable for damages for not com-

puting tho work ; if they go on thoy may recover as executors, and

tho money when rocoverod will bo assets in their hands" (/).

Where a coat was ordered of a tailor who begun to make it, but

died before completion, his administrator, having completed and

delivered it, may claim the priw in his representative characUr f;/'',

.

On the other hand, whore a jxjrson Ima 0)ntractod to accept the

delivery of goods at a certain time, and dies before delivery, his

executor will be liable for uot accepting delivery in pursuance of

tho contract {h).

ContnutH of U uder a contract of wilc of lan<l the executor of a dcceoscd party

«,ico(l.nd.
^^.^^ entitled to bu<> at law for a breach of tho contract in rer-jMcf

(..) nrniihuni v. M;r,jaH (lRfi2), 31 L. .T.

T.\ 4'!' : 1 H. ft C. -.'19. 8oe Re I'xne

(l!Mli). 71 L. J. C. ;)AH; (190.') 1 Ch.

7:i:t.

(A) llnWmdv. r«rf(l''4'<). THan-, Ml.

(<•) ll«rriM V. F'lictrit (\%'i\ 4i! L- J-

C. .Wi: L. R 8 Ch. H66. Sm> Re Shrnii

{I8R4-, .:( L. J. C. 401 ; V Ch. I). 69>.

{'/) Site Coiillharl y. (Vc/wx'ww (IB8U^,

49 L. J. Q. B. 204 ; .i Q. B. D. 4i.

W /In-lni V. Ail'l'imn,, (I»8'J), .'>I L..t.

Q. H. .'•7 ; 9 Q. B. I) 7»3 ; -i>^*y v.

Itui) (188.'i), .'il L. J. C «S'>.

,
/) ftr cur. Mii'^hiilt V. B.n.iiH«,.'

(Is:«f,), 9 L. J. O. S. Kx. 105 ; 1 Or. \

J. 401.

(J)
ICfrntr V. Unmphny ',1841 .

-

M,-t».. * <' »•"
, ,

(*) n-Hlu-orlh V. Crk (18,19), 8 L. .1.

Q. B. ^au; lOA.&K. 42.
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of dauiuKi- Hoermil to tho iiomouul ciitut.'; und to twuwt tlip .x- « «*r. V.

IHUM iu liiut about nittking or invi>«tigatiiiK tho titio iiml jirc!-

poriDK to .oiiipli'to tlu> mIo, and tho lou of intinttt ii|><)ii tho
iloponit or purcho»e-iiiom-y, but no dunm^m in rc«|Mci of (ho
Mduf of tlio prop«.rty sold or low .if prolit (jj. So un nifinu
ii">inNt M nolicitor for ncgligt-nco in invonjigutin^ flic litl,- io
land undir a contrail of wilo may Im- brought by tho udniiiiiMtintor

of thii diTi'awd piirt'Iiaiifr, in r.-wpfit of l.ms to th,. poiHoiml
.*tatu(A-i. In iHiuily a valiil mitruti for tho wil,. „f |,,„a K(f«tof««.
oiicrutiKl tm a fonvt-rBiou of the proiwrty, iirrniittinjf tli> i, il i.pio- ''•'"j"};"' "'*»"'

wntativi- of tho purchaser and thf jitri*oiml roprwiitiitiv. .,f tlu>
'^<''" ' '

viiidor to obtain specilii- perforinanir aKitinat th.; voii l.n- or tho
l>iirihaM«r or thoir rogpwtivo rcproHcntativitt 7); provi !-d ih.n?
wiro a v'l!'

t and binding contract lM>t«(M)n tJi.' piutii-s m. It

wiis ntdwiary formerly in an aotion for tho nj). iii, |.Ml\.ruiiiiuo

of a contract relating to froehold land of iidioritam ol ih,. vimlor,
to make hiH real ai« well as hia porKonal n'pri'.>iciii;iii\, ^ [.ariios /,\

Il is now nnn(H<o.«*ary to do ko, for whoro thciv is ,i coninifl .11

forcablo against tho hoir or dovimn? of tlit- vonloi his |, 1 ouul
11 iniw-nt'itivo huM power to convoy tho land in any lUiion-i i.in|M r

for giving offout to tho contract, by force of kc.I. » oC tln> Coii-
vi-yancing iind Law of Property Act. IUSI; hul il is (ioiil.tlul

vvhctlior thi-* powir extondw to ciftonui ry lauti^. . ih- ^:(tioii

ii|iplicH to a Kale of "the fcv >iiiipK> or olh.r tVivJiolil inlcresi.

di*ucndible to his lioir» goncral, in any land," wliioli sioniN to
.(Uuiify the general delinition of the word 'land" in hocI. I ii)

of tlio same statute. FroehoM land of inheritance now vests in
til'' i)er»onal representative of a deooas»Ml notwithstanding any
li-tunienlary disj)o?i;ion of the same by force of set. I, suh-s. I,

of the Land Transfer Act, 1897, but by »ul)-seel. 4 'land of
loinhold tenure or customary frwhold "

is excluded from tho
operiition of the statute. Where a person hits contraclod for the
biiililiiig of a hous(^ ujton his freehold land and diet k.fore il in

1) Oruif V. Itnitiikluu 'ISSli, 3 L. J.
C. P. i(IN; 10 Bing. .Ml Sec ant,,
1>. THO.

/) KnighU V. (jHiir/fM (182U), i Br. t
It. 10.'.

'

/MM V. tmA (l.SOi), 3S B.'Hv.
<W

; l.iixighe V. A</wnri/, {lH7ti). 4.^ [,. J.
< !»i

; i Ch. D 4!.9. Sec Uake, Liw
"1 I. mil, pp, is.'r, 2iO.

I..

(id) Cn/liriv. JiiiiiiK ^\HM , Yiiiiinri',
-'9-'>: Xr Thomnt (ISNfC. (i I,. ,|. C. 9;
•34 t'h. D. llifi. 8». KwUim V. ''"../[

iIH72), 41 L. .r. C. .•|0(!; L. R. I;) K,,.

417.
'

«) TiKIHKrMll \. ('limiipnilii'lHf {IHi] ,

(I IVi. i;t(l; /^»•,7^ V. ,I/.irfA«/// 'I8i:r,
l.JL. J. ?;». -W: 1 I'h. .170.
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Past VI. coiiiplctRtl, his lioir in outitlccl to have the liouso rompli-t il ihhI

paid for oat of the pnrsouul niato (o).

Covciiuitii Tlio ri^litH upon (ovcnunts running witii liuiil, us nlrcit l\ <a

iraningwith
.„j„j„,,,| |,^g„ „.jf|, ,|„. |„„.| ,„ t|„. |„.i,. or (I.'viscp of llu' Icri.s,.,!

ownor, if the estuto i» fnvliolil; an I to Hie i-xciutor, it" tlic isliili

is 11 rhattc! intPHMt. Tl!fii,'litMnHl liiihi'.itiiMiijioiiKU luo\riiiiii«

in !(<us<>8 pass with tho <li'niit<c 1 pri'iiiiM'« lo thi- cxiviitor or h-iriiiif.

us ii>isij;nci> of thi» li'iisi-; ami with tlic ri'MTHion to tin- heir m

(icviso", or, if the rt'vi>rsioii he a chattfl iiilcrcsf, to tlic cxc ulnr i>i

K-gatco of tlio rcvfrKioiicr, an nssifrni-i' of the roviMsion. liiil

thoiijfh the aH^i^rnH' of fho ti-rin or ol" the rcvi-rsion is !ial)i(' si Imvj

us lie continues assixnoc, vi'i tl'i- liability of (he orijrinal Ics.dP i<\

K'881'c us bfin<; tlu- contra: lin^ purt.v is not (lisliar-fcl hv hi-

deuth, anil his oxivutor, to tlic cxdMil of asx-ts, rciuaiiiH liaiih'.

currently with tin- assijincc for tin' time hciu}; (/)). AMonlini;l\

the covenants for title in a lonveyani" for fee pass to tin- heir <,i

dexisee; who, un;l not the cxevulor of the (ovenanlee. nia.v mh' lnr

breaches (oniniitteil after the ileath of the latter. For bren in-

toniniitted in the lifetime of the ib- eaie.l roveiiantee the .'Xec uloi

niuy sue for tise beiietit of the persoim! estate; but MMie>s ihi -i

acerui'd to the [MM-sona! e-<tate, tiie exe utor h..s no riirlil "f

action iq). And if the hreavh lontinues after the dealli.ii- in iIh

case of U(cntinuin<r defe t of title, the heir or devisee niavMn lei

the dania-jes ;i"cruin>? to him in his own ri<rht ('-!. Wlniv ii

covenant by the vendor with the |>ur<haser of lanil, i 'ike furllid

a.ssurance upon ref|ue.s», was broken in tin' lifetime oi' the |iiir-

chasei, in con»e<iuen'. i- of wliiili after the death of tiie piircliiiMi

nis heir was evicted: it was held that the heir nii;,'lit sue for I hi

l)r<>acii of covenant, bi'cau-ethedama'?e aierui-d to himiiml iml ti.

the ancestor {x) . On tlie other hand, where the am estor was e\ i^ il

in his lifetime ho that the whole daniafre accrued to him. llu

executor was entitled tt) re over upon the (ovenants for title, .iihI

not the heir to whom nofhinj; descended [f). lender n lease tirelr

by a tenant for life, which expired at his deuth b'aviiii? m' ivm r-

Rion, it was held that his executor was entitled to sue upon tin

(:) C../),* .7<#;-.»m/( ISdH . ;t,S fi. .1.

<'.V>; I.. I{. :i K.| (It; II- />« • 'l.S;»Si,

67 I.. J «'. iil'.» ; {iX'-<'<l it'!'. ''•'•

{fi) SoH »«'(, p. yi I.

{f/'i A'</.//if « V. Aottir (lsi:l), I M. \
8. 35.1.

(r) KiHiJoH T. .V.,«/.' ;1S1H), I M .4

8. ;t.'i^. Sw .s>»„- V. tir.ru is;.) ,
4:1

L. .1. Kx. HI; h K. it Kx '"'

(«) A.«y V. Jimri (INll). .'iTaiiiit lit;

Hit. «««. Jotin V. h'lri'l ^isl.'i . 4 .M *

8. 1S8.

(t) I.tirii V. htrinti'iiH (UtT'.'K - i.»-v.

2<i; I VriitT. IT.'i
' Ami !«> «'•"'" v.

tlili ^liiTo;, 2 Will". S^iuud. •i:iT, II.

.
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covnimnt to ivpair, luid without u!l.-H:iii» or pr.n in- s|..-(i.il iJuniuj?.- Ciu?. V.
to thi- IcslalorH ..tule («). Tin- rx.v ulor of n >.,- h v is li.iblo as Kt-ntT""
such to the I'xl -lit of a«nt» for tlic :vii» r.'„'i\ •

I unl upon tliu

covi'imnt to pay rent, holli rent urmi'd lUu- ,i{ \\u- .|,s,il, „,„| ,.,,„|

actiuiiij? Hulm<'(ni(.nt:.v. Ho may ho also < hai-r.-.l in hi- own liifhl

as assijfnoo of Iho lonn for ri-nt ai;mod ijui- miI n ,ii,.nt!v lo Hio
doath hwaiiw the prolitu of tho !anil to Iho arnonnt ol' ihc loni iiro

rcwrvcd to tlio landlord; hut ho may disihar^jo his lorsonal

liability hy |>ii-adin>,' that ho is a-isifjnoo an oxornlor o:i!y, and that

there arc no prolils or rnit «iilli. i.^nl prolits to n i ihi- n'nl, and
that h(! Iiati fu!ly .idministoroJ tlio othor assols ./•

ContractK iiivo!vinK personal roiations or .jua.'iiiis arc for tho
most part dotoriniiioJ hy doatii; as a contra I to hni!d u iight-
heuso whith is u matter of skill and s icir o // . I'romisis to
niurry are mnossjirily terminated hy tho doath of .iihor of tlio . on-
trutti«<r parties; and though tin- promise was hrokon in the lifo-

tiniu of the parties the rij^ht of ad ion fia- I lie persona! injury does

not survive, and tho exe:'Utor can sui !y tor aii\ d»muf,'u tiiat

niuy have a;'i rued to tlio iMTsona! estate (,-}. Contra- Is of agency
and (ontrats of sorviT-e are determined i)y the dcalli of the prin-
cipal, ufjeiit, master or servant, asfliocaso may lio. iiidis^ provision
is made hy tho contrutt for a prolonifiilio:! of llic aiithorilv or of
employment hy the roprosontufivos of the masi.r ,i . Ipon this

principle it is hold that thou-rli a master has a riirlil of a tion (or

tho loss of (services (ans'd hy an injury to lii^ si-r\ant. vet if tho
injury causes doath ho can claim for no lo-^> of sniio after the
death {h). And a farm haiiifV who lonlra t.d to mho ,it weekly
waffch with residence, suhjicl to six months' noli o o;- pavmnt of
six months' wajros. upon tho diath of thi' em|.Ic.\.r was iiold to

have no claim airainst the administrator fo,- di>mi>sd witiiout

notice or payment heyond tho wajjos tiion duo ,' . I'ndor a con-
trad to(omploto(crtain work for a price to ho paid in instalments,
the determination of the eontrutt hy the death of tho conlractia-

bcfon- tho completion of the work was hold not to alVe-t tho

Omtracto
nUtiiig to
tko p«niun.

Contimct of
iiiitthage.

I'nntmptouf
uifem-y or

> H„k,tt,y »V,mr (ISH), 13 L J. 2M. &S HIS; /.»/„/ v. '7,„,„y riNHS
*.»• I <

;
1.' M .V W, ri». o7 L. J. g. n JIT ; .'O i^. |i. I>. <«i.

r
)
>«. uHi,, p. •Hi, ,„ .s,v „„/,:

i.|.
:!).'. M.i.

''' llt•"^ .).. U'nilmrlk v. Vok (A; ihimn v. (ItllrtI W,! , 12 \. .1

IN SI), s L. J. Q n. -IW, 10 A. & E. Ex. il ; I, K. M i:,. US.
lA. Sw «..(,, p. >Jis. ,.) ^i„,.„„. V. «•,/,.,„ IKH,,, riSL. .1.

.-, ri,ambtilM,H V. WMaHitoH ;18H), C. 1'. .,M \ h. K. 1
<

'. 1'. ;4|.

3o!i
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P*«T VI.

Onntnotn of
pnrtnmhip.

Sbareiin
(•imiany.

right to iiiHtHliiK'iitM tlioii diif, whicli Iuh oxocutor was entitled lo

recover (d)

.

A paitn('i»lii|) is (Uwolvcil by tlm dcatli of a partner, wlicflur

cntorotl intooxpri'twiy for a fixed term or not; wihjeit toajrreeniciil

to tho contrary (e). If tlie partnership is expressly extended to

the exwutors, they may he authorised lo carry it on with tiio

assets: hut i]i so doinj? they incur the personal respousihilitv ef

partners u|)on hiisiness transact ions after tlie (h-al h (/) .
Thercl ore

they cannot he (omiM>!hnl to continue the jjartnersliip, hut are

entitled to a dissolution and an account of tho assets, siih jet t to

the liabilities incurred up to tiie lime of dissolution (7). I'poii thi'

samo principle a t ontract of service or apency made with u lirni ol'

partners is in jjenera! dissolved hy the death of one of the partners:

tho contract presumptively apidyinj,' to the existing p»Hn(rslii|i

business only, and not to any other (A;. But if several persons

join in a spivitic contract, as for the execution of certain works,

the interest of each is not determined by his death; and tlii'

executor of the deiea.sed contractor is entitled to his share of llie

full prolits, and is subjwt to the liabilities which ultimately n suit

from the completion of the conliiK t {ii. The liability of a slnin-

holder in a company is not limited, l>y analoffy with that of a

partner, to the time of his death; it passes with the property in

the shares to the executor, whether named in the oriffiiial (oiitnet

for the shares or not ; and theexecutor is liable to the I'xteiil of

the assets for all calls made both before and after the ijciitli.

But he incurs no personal liability, nor is he entitled to tlir lull

rights of a shareholih'r. unh-ss he is registered as such in lii>

own nan»e (k). As a re>ristered shareholder tho executor betoiic s

jM'rsonally liable, though he may he entith!il lo indemnity from iln'

testator's entate^/); and the ad<lition to the re<,Mstered nam.' us

executor "

is imniaterini to his personal riffhts and liabiliiiis ii>

sluueholder (ni^.

{,1 s;,U,. V. If:l»><lll Hi/. (ISflT , M
T.. .J. Kx. 16fi. L. H. 2Kk.;111.

(. Piirtnen*ii> Art, lH9i». ». 33. .Stv

Ci-niiKhailv. .Vfl«/'-(lslS). 1 SwHIft. lOi:

nHlr-pif V. Ilimilfoii ('SIS. ;l Mailc'.

•JSI ; F.x p. fdiixtHh (1H'i2), 4 I).' O. F.

& .T. 4HS : Re Bmnn' f 1906), 7o L. •!. <".

779; 19061 2 Ch. 427.

(/) IVuihtmaii V Inirnrw ISI-'t). 1 M.
& S 47i ; llolmr v. Ifimmonil (1872;, 11

L.J. F.x. 157; L. K 7 K». 218.

(y) KtnhttK V. Malthini (1826,, 2

RlUH. 02; Th,win V. <A in,i> (1S|S
,

'

Har.' 418.

Ik) Tatkii- V Shiiihtrtt lsrA)..W\, .f

Kx 20-
: f> H k N. •>7.'i

<) ^fcf'/'l'*l 1'. Ki'^iH'irii ;1.S7 t).4iL..'

C. ;!23; r. R •1 Ch. :i:l(i

('•) //'ii/./'.> rii-.e (187(1
,

t' It .-. <li

72.').

Diirt"' / 'jrtfnttn'H Cfisf iss.; .
:;.

CI. D. 3(K).

:,„) Jliiyloii V 1,. < .V If A'y. il>s"

.VJ L. J. f;. B. .!:! : 2M1 P. I). 77.
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If an t>xi><ulor in the course of mlininistiatiou makes a uoutract

for the heiii'lit of the estate, (lie proeeeilsof which would he assets,

as by sellinjf ^'ood^ or eurryiii^' on a husimtK hciongin'; to tlie

estate, ho may sue ejiheriu liisownri>,'lit,u» lK'iii>r themtual ])arty

to tho contract, or in tlie character of executor on hdialf of the

estate (w). So '.ilso with hills of exclian^fc or promissory notes, if

drawu oi iinh.rsed to excmlors expressly in I heir rcpn's.'uliitive

charartei />) If one of joint exc:ulors make such u contrait, he

may sue a!ene as hein<,' in fad the |mrly to the (ontra: t without
joinin<.r the other executors p . and if he jjrofesscd to c(mtract

upon his own account and not on behalf of the estate, the other

executors could not be joined as co-pl,iintilTs; as was held in the

case oC an af,'cnl employed to reieive rents, who is aicountahle to

those only of the executors who in lu' I employed him [q).

Theexe<'utor is |)ersoimlly liable on all contraits made after the

dc ath of his testator, as beiiij.' in fart tiie < ontra'linj; jiarty unless

he expressly restricts them to paymi'iit out of the estate; nor can

the creditor under such contract eharift; him u|(on it as executor, or

ac<|uire any claim apiinsi tlieestateof the deicased; as in the case

of an advance by a banker to an executor, upon whiili he can be

charfred jiersonally only and not as exe, ulor. thoii<.di tin' advanci'

was madeui)onan executorship account and for the purposi'ol' the

estate (/•,. So if an executor o.' administrator draws or indor.-es a

bill or note, purporting: to do so in hisrepresentativecaimcity, he is

personally liable, unless it isexpressh resdided to payment out of

the estate: and such an instrument jrives no claim a<.'ainsl the

estate of the testator ysj. Hut if the executor is authorised by the

will to raise nmiK'y upon the se.'Urity of the e~lat • any part of

it, he may etfectually eharfre it to that extent (/.

When' an executor is directed or authorised by the will of his

testator to carry on a business, and contra! ts debts or liabilities in

the course of the business, he is personally liable to the i reditor;

who ha., no claim in his own ri'dit afjainst the estate of the lesta-

Chap. V.

ContractN
mode by
i-xecutuTK.

Liability ou
f-imtractH of

executor.

Executor
carryiu(f on
liuHinoHs of

tostater.

.. Moul,,/ V. l!>„./,lf :'1S71 , 10 1-. .).

Q. It. Ill: L. R i\ H H. ;ws : .(AW/
V. lUiJifl ilNTI). Ill 1,. .1. y. B. llj;
L, R. li (J. IJ. lilti.

('.; Km;/ V. T/nnii irsil , 1 T. R. 1ST.

(/<) ll,iiss,i„/ti„i V. ./((// lsv>r, :! L. .1.

0. S. (". !• 2i:i: .' HIuk. 177.

(•/) //m/M v. r/,,/^,„ ils4l;, l:l L.J.
K.X. J;;.-. : IJ M. \- W. (i:)-.'. t^v K-,uhl,,i
». liiii.iiil (l!»(ll , 70 L. !. K. n. \m-1:
(lUiil) A. 0. ii40.

Vi .t'hlniy. .J./,«7{l.s-.>7 ,iiL. .1.0.8.
K. H. 41 : 7 H. & C. 144 : F,i,l,„n v.

/•«./,./W;lS7r. 41 L. J. V. iKi; L. R.
7('li. \r.\.

-: Hull.r, .1 , Ku,j V. riwiH (ITSil), 1

T. li, is; ; ihihU V. Mn„n„ ,ISJ1 , t

I!r. \ H. 4ii(l. «)•( Hill- of Kjilmujrc
Aft. iss.', s. 'ie.

1/1 r.(,i,nti\. r,i,i„iit is7i\4iL. J.

(.'. lUi: h. R. 7 Ch. \>\.

f
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I'AM VI.
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Preferenee by
executor in

parment of

iWbto.

toiM^M). Tin- I'Xciutor. Iiowcvcr. if entitled to ilaim imlfiimity

from the wtaJi- fen- Iiul>iliti(>.<« iiropcrly ii'iiirri'tl in the bustincf^s;

and th>' m-ditor npon dcfiinlt of pajincnt by tlie i'xe;ntor,

b«>eoines entitled to the U-nelit ot that indemnity: thin rij,'lit to un

indemnity in tiie pre.tninplive ri<rht of tiie exetutor, hut will lie

lost wholly or in part if it can be sliown that the exeriitor is in

defauh to the eslnte. an I the elaim of the ereditor. Ix-inj.' menly

an e{|nitith!e rijjhl of ttuhiojiation to the exe;iitoi-, is Mnbject to llin

Btate of an ationnl taken iM-twecn the exe utor and the estate (.1 ).

Where a spieilie fund is approjuiated by the testator fur eoiidmt-

iixfl the bu-inei-s tlie elaiin for indemnity for tlie liahi'ilies of the

huniness is nslriited to that fund (//). An exe utor has no

authority to eurry on a business of the testator uu!es< jriven by the

will; and therefore lias no elaim to indemnity from the estute

exeept HO far as he a ts under the dire.tion or authority of tlie

testator';). My Order .Will. r. », "elaim.s by or against an

executor or administrator a» wuh may be Joined with claims by

or against him personally, provided the last-mentioned claims an'

alleficd to arise with referent*- to the estate v«i. This order

docH not apply to a counterclaim (/<).

An exirutor in payinfr the debts of the testator may pav ono

creditor in full before pay injj another of e()Ual de<;ree: and tli(iii..'h

tho latter lias ((inmiened an a-tion ajrainst him ^(0. Hut iificr

jud^Mnent recovered, which criiites a debt of hiirhcr dcu'rci'. I lie

judgment creditor must be (ir.st satislied: anil an exe(utor iii:iy

confess judj<ment to a creditor for the [lurpose of tfiviny liiiii a

preference (f/V The priority of spe. iaity debts in the admiiiistm-

tion of assets was abo'islicd by the Administration of K-.tiitcs Ad,

18()9. Forf ijrn creditors are in the same position as Knf,'Iis!i. iis \i>

priority of pavment in administration: whioli is re^MiIatcd 1>\ tlic

(11) OlfN V Ih'iim.,: iXHTl , 4J li. .1.

0.2:«i; I4. li. lA K|. 1:<4: H-' .Uo'i^m

I8SI), .111 t,. .r. r. ii..4 : IS ch. I). 113

:

g, y,n„„ (iss7 . :ti cii. I). .'>iT.

(j- U J,.l,nmi 'ISWD. 4!) I,. .1. C
74« ; l.') <;ii. I). f'4S; //(..<« V. f;.iW'.w

ns"l . m I,. .1. ('. 7t'>: HhdliA.C'.
190; III l!nu,l., {\X'.)\ .1.1 L .I.e. •-'1;

(IH!I4* -H'h. fill'i. .Sk' /,»»..«.,» V. Miillity

M9III1. 70 I.. .T. K. B. IllfJ; I'JIl.' t

K. B. I.

(y: A> />. 6«..'«(W(i'o!;. iiiVi*. 110.

(r A'..*».rt>. V. //.».'* (ls(8>. 18 I. .1.

C. a.i: 11 B«a>-. i7:l; /.«'"' v. /.".«/

'1S74 . 4^ I.. .1. ('. :ill ;
Sl.,.l.',u,l >.

.si/,,i./,. .Isil . .>:( L. J. I'. -iS-.': J. ili.

1). -IKh.

(«l S«"«> Jiihiiiof V. It"'iii!i 1S'> . 17

L. .r. C. i.iJ.

'*! Milrtli.ii'ill V. I'(iri>lillu„ I^T- 48

L J. C. 1". 17'J; 4<' r. I), is

fn |-i*».( \. CultM flH!»)l. .ii I. .1.

Q H. l-V; -li Q. H. I). ;i(il : II ""'
l\HW)}, .'!• li. .1. «'. Sill: I <'l'. " •"'''•

(ill /Vi«r( V. .Vir«"'>'.ii (IS14I. ')Tiulit.

ilii.-); I.inhi,ii, V. r,-.... 1--.M .
•'• I. '•

O. S. K. B, J : :i B. & V. ai7.
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|)i'(H'C<iuri of the court (e). By tho Truntir Ad, IH'.HJ, s. :il (1), «'hap. V,

''iiii cxifiitor limy puy or tillow any dobt oi- cliiiiii on imy cviili'iicc i)i^;n-tiano{

timt ho thiiiks Hullicii'iit
." And (2) an I'Xtv'iitor iniiy ucc('|)l any «»«<•»»<*•

ruuipositioii or mvurity for any di'bt, or may ('oniproniiw, alian-

ildii, Hubniit to arbitration, or otlu>r\vi^M> notllc any debt or ilaiin

rciatinpr to tlic trstatorK rstato. Wbfrc an i-xniilor, wbo bas Creditor

iri>fn the statutory notici' for creditors to coinc in ainl prove tlieir '"''""'"K"
1 • •

1
tho iwet'".

rlainiM, lius fully udniini.><ter(>il tbe estate and piiiil o\er tlie resicUn^

to tlie ro!*iduary legatee, a cnvlitor reiniiinin<; nnjiaid may follow

lb(> aiw'ts and »uv tiie reNidiiary le<;atee wiliioiil joining the e\e-

rut»tr(/). And if he ebarp-s tbe exenlor. wlio iuis paiil o\er

tbe residue witbout notiic of tbe outHtandiii!; di-lil, the execiilor

ba>iii^ Imvii eompelled to pay tlie del)! may re ()\er back tbe

iiniouiit from tbe legatee; and notiie of a eonlin^'cnl liability, as

that of ca'.lH upon shares, wbieb afterwards Ih'ionies a debt, <loe8

not deprive him of tbe ri<fiit(j/).

The a|>pointment of a di'btor of the testator as executor operates Appointment

a- a re'.eaie of tlie debt in law, l>"'au<e tlie excci'or cannot bring
J.

""i^'"

anaitionui^ainst himself (Aj; but tbcexe ut(n- is forthwith charjre-

abli- with tbe amount of tbe debt as assets collecte.l, un'.es* the

icstaliH' ill makin<; the ap|)ointmenl siiows an intention of for-

iri\inj; tbe debt (/ . And tho debt is releaseil in Imv, tiiou<;li

the executor has not proved tb,' will (A'). The appoint nient of n

debtor to Im' a joint exe:'Utor with otiiel's, and the a|>pointmelit of

:i Joint debtor to lie an exe:'utor, have the sanie operation (/'. Tlii'

irraiit of administration to a debtor of the intestati-, l)ein<r tl.i' act

of the courl and not of the cre.litor, does not disliar^'e the di-bt.

but ()ii!y sus|>ends tbe remedy during tlie administ ration (»r.

TIk' appointment of a creditor as OMcufor if be proves the will. Retainer by

,
.... ,

.

•
1 1

• executor of
or tlie grant of a Iminist ration to a creditor, entitles liim to retmn hixowndebt.

the amount of his debt out of tbe assets in pivfereiic to oIIu'i-

.) it'- AVrrV (ISHi . :>i L. .r. C. 297; (i Shn,,/ v. ItiM 'ls;4), 4-1 L. .1. f.

JSCIi. I). IM. 814: L. It. 18 li(|. :i|.>: H< .(»/.'-'.-.

.f '/„;,/ V. H„rl,in,U\mu). M U.J. (IMII, (ill I.. .1. C. T'.ll: (18111- ;i Cli.

" - 42.'.r. li; : L. R. :'. Ki. :i'.8 ; 11 nitr v

li.«w/ (18;«., i8 L. ,1. Kx. (W!l: 4 y.x.

I), ill). S c l,iiw 111 I'rcHH'rty Atiiend-

iiuiit Alt, ISili. ».. j:. l^K

,/ /ni.y. »'..'^;'n/«..(l8Tll. 4;tIi..I.

! Mlil; I,. K. 1s'K<1. IS; niiil'iikn- v.

A>,./i.('c ils'JOj, 111) L. .1. C. 9; 4.i Oh.
II. :>2 1.

Ih \.,lhiim'M<-Hv 1010). 8 Ci). l;l.'> ii;

no„kj„r,l V. na,.kio,J (IWJ', 1 Sulk. ''•'*. I'- K. -' Ch. (i.'S

i'.i'.i.

(il) ff. .Ii,f'''"< ;i8iM), (ill Ii. J. ('.

793: (IH'(l) a I'll, ill

ii) ihrriniM V. n.ird fi7'.i7\ 1 n. .V p.

6t'i: f.iiikh'i V. ^1 (l^.'!t,. 7 I... iT.

O. S K. B. lis; U B. \ C. i:tll.

{.»; .V,rf/(i/i..'» nix :liil'>). 8 Cii. IMn;
N^'il'niui V. Kiii.ilit {18U71, M I,. J. C.



983

Pam VI.

Retainer of

equitable
debti.

N" retainer

agaioKt
equitsbk'
a^Hotrt.

AHMdNMENT OK CONTRACTH.

orf(lit<ii> of eqiiiil «Iopr(«' (»); and lio may rotain fho ustoU witli-

out ii'ulizing thoni, whore his debt is e<iual to or exceeds thorn (o;.

Ono of joint executors, and one of joint creditors as exectitor.

has till! siiuio right of retainer (p). And an oxooutor wlio In

surofy for a debt of his testator, if compelled to pay the d'lii,

may niiiiii for the amount upon his implied indemnity, an u

simpli' contract (lobt for money paid (7).—An executor mu\

rotiiin for 11 debt to which ho is bonolicially entitled (r); iiiul

for (Mjuital)lo debts jjenornlly, as for the balunoo of u piirtncr-

ship lu'couiit [nj; and for a fund of which he is trustee, for llir

benolil of ihe trust estate (/). He may retain for any poctiiii.ux

claims wliicli lU'i' cupablo of being ascortiiined in amount, as llw

bulanci' of a i)urtnors!ii]) account; but not for a claim to unli(|ui-

ddtod daiiiogi's for a wrong before assessment at a iixoJ sum n .

And ail cxi'ciitor may retain for a debt barred by the Stiitutc of

Limitutioiis. uiiii'ss his right to do so has be(>n successfully coii-

tcsti-'l ill court 'Xj. An executor cannot retain for a debt wliii !i

lie could not recover by reason of the Statute of Frauds; nor can lie

chargi' payment of siieli debt in the administration of assets (// .

There is no right of retainer 'igailist (<|iiilab!e assets, wliieli hit

administered in e [iiity ujioii the principle of equality; nor agaiii^i

real e>tale made assets to be administered in equity by the Ail-

miiiistnilioii of Kstates Act, IH^}'} (*). Nor has the heir or devisee

any right of retaiiiei' a<;ainst real assets, except where he is liable

to be sued as such {ir. The right of retainer is also limited \«

the assets wliieli 1 nme into the po-^session or control of the exeeiilei-

., c. Lit Jtii 1.:

(iNSKi .
A'.i L. .1. Q. n. i;

3tii : 1;^ II ,1 • l»:.ii , :,

45 111 H. .V.K Nv
(1».)1), l.i .1 r. WIS: II,

74 L -T. I!. I.'.': !l'."i'

(o) A.. /,. ///*.// (isy;

2i'i: isDs 1 w. n. -.'SJ

(p) Itr M.„„i-I (ISSO

I.W: liiCti. I) :UiS.

yl !<»v "..'-. v Ifi :

IdO.),, ;!4 I.. J. ('. Ii'l,i

J{i Uiini>i.„ IsSli). oi

32 Ch. D. :i'.i.>.

r) (;url.,;fl V. ni'iil •\

298.
»') Ite Mi.fiis' /-.•iiih- I

C. 1(8: L. K. 1(1 cii. f.H

(/) S„H,/,i\. Ih 'I'll til lit

C. IIH; 1. U. 11' »-:.|. •.

a8H6^ "<i L. .1. c. yiio

y,h.i,t \. lol,, (I'.MKI). 70 I,. J. f. 155; (19111' 1 «h.
•

: 24 {i. li. I). JJl.
" I,. .1, C. HI"; " Hi r,„H/,li,„ 1x8.1), .'.4 L. .1. t.

>,«.//, V. .V.,.M !)ii4; :il) C'l. 1). l.i. 8.c It. .I/,,,-,
„"

UriiNilt lIUII.)), /.»'"/. |ST4), II h J. C. i;8; I,, I.'

1 Ch. -.'Hi. lIlCli. fis.

1,(17 I-. !. W- H. (') A'' •'/«'/ (IS'O). <'" I'- •'• t*. :il.

4."> CI. 1). lili: Hi IIuiIi.ih, ^I«|12 . "I

', .'.(I J,. .1. C. L. J. C. .MLi: '1S"2 .t Ch '<<.). Sih-

Miilylni V. Mvhiini (lsSl:l , Ii2 L. .1. C
//..I/-/ V. llni.lM UO/i: (isyt :iCh.'2N2.
i:';!4 H.'«v. 7: in) Hi Hmnmm (ISbo), 64 L. .1. <

'.

L. J. C. 6S7; 9,iii: -29 Ch. D :l.i:).

{-.) Lone V. l-mkilt (18-..')), '.'1 I.. .1

7-.'.- , 2 P. Wins. C. 1'. I'.W; !fi C. I». .'.00; H, y '.»,/, •

h.niiili- (IHT7), 4I> h. J. C. Sd.l: (i Cli. Ii

INT4 . 44 K.J. 7W: llailiixw ;/'«//(T» 'ISSl.AO 1...1

C. M'J ; 18 Ch. 1). 18.'.

IH7I), 44 I>. J. {«) Itf lihiliif (\%^\ , 5:l L. .1. C. !)ii|

1 : hi /imiHiiii/ 27 Ch. 1). 478.

: //' /Itti/iinnl



A8MIGNMKNT AT D»:AT11. 987

in \m lifetime (fc). It may bo clainiod u^iiwt monoy paid into Ciur. V.

court Oil uirount of tho otttutu, uud if eluiiaud u^ttiiist such fund by

tlio I'xocutor in his lifuliiiie, Iuh leprewntalivt-H urn entitled (c).

An order of the court tlmt u < liiini shall be paid by tho oxotutor

"in duo oourw.' of mlniiniNtriition " has not the eifeet of u judg-

ment in K'ving priority, nor does it di'prive the executor of tho

right of retainer (rf); and it is not lost by payment into court,

oven whore it is made under an order made upon tho application of

tho exocutor or adminitlrato.- r ; but the appointment of a re eiver

in an administration action prevents any retainer aijainttt the

assets colleited by him [f). The right of retainer iw not ailcctod

by tho insolvency of the estate, or by the application of tlie rules

of bankruptcy as to secured creditors under the Judicature Act,

1875, 8. I0{t/). Nor is it alletted by the Administration of

Estates Act, 18t>S>, except that in the cas(,' of an insolvent estate,

tho specialty and simple contract debts being charged raleably, the

fund apportioned to the latter, against wiiich only an executor can

retain l'orasimi>le contract debt, is thereby increased (A). In the

case of an administration in bankruptcy under sect. 12-j of tho

Bankruptcy Act, 188^, there is no right of retainer («).

I., It. ' I'HlfliIml (IHSi). .'il ].. .1. C.
iiiil: :to Ch. 1». I.'

(ij Hi r„m/itmi (iss.l), 54 L. .1. L'.

!ii)4 ; SI) ell. 1). li; l!iilimi.i.l v IVhil,

(IH-'J , IS L. .1. C. :!»S ; I-.' t'h. I). 301.

il, Ut JIhUm.I (iss.'., ,)1 L. .1. C.

».':i ; ;;!l ( "h . I). !;i 1 . 8to Kr /<. ' « 7/1!. //

ISWI , 16 Cli. I). I'.ts.

. Jli I.dii'ilri) IS'.tM, OS L. J. ( . :ltjl.

/i Jli-Ji'ms ISSO). .1.5 1,. .1. C. :fW;
31 I'll, I). 440; Jt, JliiiiiM.ii 'lS8c; ,

.).')

1.. .1. r. rs7; :ij fii. D. :».).

'/ i.irw yaiiiiii istdi, 4s r,. J. c.
filO; \i Cli. I). (11 : It. M.iii is'.m;. 60
L. .1. C. 31 ; 4.'i til. I). 4!>y : A'. Amhl.,
111(1.5;. 74 L. J. ('. ;i67: I'JO'i) 1 Ch.

0»7.

(/.I W.Awi V. fv..«<//^18s:l;, :>>\..i.
('. !l7.i : i-\ Cli. 1). 704 ; It. /"<"«

;
ISNO

,

.V)L. J. C. 3.V); HI Ch. 1). 410.
. Sci- It. )(.,/ ilHS7!, M L. .I.e. .)ji :

3ii Ch. I). TVA: II. ;r.//,.i,i/» IsnSi. .-.7

I.,. .I.e. i04 ; .WCh. ]». ••i7;i.
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(.'llAI'TKIi VI.

AtSSIliNMENT IN HANKIHl'TCY.

rAOB

Aw>Unnu'iit in >>Hnkrupiry jiii|>i-ity viittiiiK in truKlcr jiri)-

tii'tiil fr.iii««' titiim 9 >t'

Kiuhlx <i( mil ion i>f bmikrupt— clHinii. fur jwrwiiul injuricn —
•I'tiunR comim'niM'J befmo l> iukru|>ti'y I'l

I

Kxti'Mtory ruiitimtmif lwnkrii|it-iMiU' of if<«il« -»ulf "f Uiiil —
(Miulnii'ta inviiltihx piT^miil kill or cindui:! Bl't

DiKuUinier of ••ontmcl" tiy truntif l^iNUiln^r o( Iium" 9l4

UoinIk in n-iiuttil nwnprxliipof lwukni|it \\iit\it» iu u tii'U Irudi'

ik'l>t«— rr|iul«iii>ii of »wiM-nihi|i !'•*'

PMjiprty held liy bankrupt in tru»t - nmufv hiU by baiikmpt

n;fiiit— (fi""!* in |i<«-i'.H(.i»n of iiyi'nt '•""

Afli r-HMpiirfd runtmi-N of Imnlrupt pcrnmul runiinK" <'n-

pluynit'Ut «( bankMipt by tniitt-c -ixiumi bMukrupti y H'll

A.N ndjudiciitioii of buiikriiptiN o|Htiili'»» a^ nii assiirmncnl iu !n\v Awigramnt

of all tlir property of ii debtor for (livi!«ioii iimonv'ft hi" creditors, ruptoj.

The proeeediii).'!* are now rejfu'.ate 1 by tlie i{»nkrii])tey Ad. 18H.J,

iiikI the timeiidiii<r wlatute of WM. Hy tlii' Haiikruplcv Ait,

I8X'2. «.;). upon a petition in buukrupley the loiirt may make a

" reeeiviiii.' order ' for the prote tion of llie esliile; iind b\ se t
.
!•,

on the iiiakinji of siuh order tin olliiiu! re eiver i^ thereby eonsli-

tuted reeeiver of the property of tlie debtor: witli the ordinary

powers of a reeoiver of the eourt (n). Uy se I. •i(). in default of

the creditors atteptin<; a eoniposilion or iirriiii<renienl witli tlio

debtor, the court sha!! a Ijudjre tlie debtor iMMkriipt: and there-

upon the property of the bunkruiil sliall betonie divisible an g

his creditors and sha'.l vest in a trustee.' IU se I. Ot (i). " until

a trustee is appointed tlie oilieial re;eiver shall be the trustee for

the purposes of this .\ct"; and (2) 'on the ai.point tneul of a

trustee the property shall forthwith puss to a!.(l vest in liie Irustco

.i|)pointed
"

(h). (3) The proixsrty shaM pass and shall vest in the

fij See (i«'t 70.

(A; fee HtU-iii v. Dirri* (181 1\ 'i IK>w. JSd.
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trii»l(-<' foi' tlio tiino Wing, without any cunvuyaui <-. HHi^iiiiiont or

tranxfor wliuU-vcr. Tli<> rvcoiving oniur liaii not the i lluct of an

adjiitiicutioii of liuiikniptty in ilivoatinK tlu' |)i(i|ii>itv of tlit>

tlcbtur; whu niuol mm- in liiit own iiitiii'' to rtnovcr lln- u-xtoti*, tlioii^li

be niuitl IiiiikI over th> iirocittls rtKovond in ihi* uotion to ihf

irn-i^rr « . lliii (i|ioii tin iiiliiulicution iIh' ulhciul ri-cci**'!',

uiilf!*x iinotlii'i |>i iNMii lit ujijiiiinti'il ii tiusiiv. Ixi.-m ^ irivcstt'd with

thf fill! powi'it of til I"If KM I Ihf |iro|>irty, iucludiiig tlif powir

to «fll il .

Hy mil
, 14, " Thf proi-Tly of tin" l.uiiki-U|il 'li i-i-'lc uiikjiik IiIh

cifditoiH, und in this Act r>ft'rrt>il ti» an the jno; . i(v of tlio l>niik-

nipt, Nhall iii'i ('uin|>i'iM'; ,1) |iro|>(Tty held In <li'' liaiiknijit on

triiHl I'of liny olhrr |ii'ison U'); [2) tli<' foo!» ot ln^ Ini'lc anil iIm'

niHOfwary wearing tt|i|iar(l and hoildiiiK: of hini«flt, \\\>* wif'- ami

childri'o. to a valui' not (>x(<<'ilin}f twi-iity potinds in tin- wIkiIi

liut il Nliall roni|>riHi> "nil mi Ii |)ro|M'i(y ux may lii'lon^' to or lie

vestfd ill ill"' lianki ijit ill tlic cDiiiiiH'nt'iMiu'nt of thi' lianknijitry or

may he ai<niiri'd hy or tlosolvc on liini befon liin di'<' harm- " (/ .

The I'onini 'nifiin'iit of the bankru|iti'V is dclinoil by wi-t. I'-i, n»

hu\ing relation back to "the time of the a t of baiikrii|>t<'^v lH>iii}{

coiiiniitli'd on whiili a n-civ iiiL' order is made; or if the bankrn|M

is proved to have i oiiiiiiiUel nioie aitH of baiiknipUy than one. the

tiiiif of the lii>l of the ail> of bankruptcy provid lo liuxe been

conuiiilled williiii llire<' months next pre edin^' the date of the

presciihilion of the biiiikrii|>ti y |ietilion.' The trustee in bank-

ruptiy is also ciitillcd to attack eonveyaiices made by a bankrupt

in fraud of creditors, and to obtain u transfer of the property to

hinisflf either under se>t. 47 of the r.in.kruptcy Act. Inh:};,/
,

or the statute l;{ Kliz. t. i) i./i,

.

Sett. 49 protects from the operuliuii of the .Vet in veslinjr the

property of the bankrupt, any payment, delivery, eon\ey»nce,

ussignmeiit, contract, dealing or transaction, lor valuable euii-

sideration, which takes plai e before tho date of the receiving order.

) Uh'tdrs V. hilfMH IsS'i;. .,6 I.. J.

y. H. i:U; Iti g. H. I). .•>IH
, K> //.

M'i»i>u iS'.tn , 1 (J. B. ;:•:(. s.'.- /;/

liriiii (is'.pii , r.i I.. J. c. -.'ii; (isgu 1

Ctl. il.-l!..

(./ 'I H,,I Mill V /;/. ../ Tniilr (ISSO),

a.') I.. J. y. Ii. 117; 11 Aji (j«. -.'se.

.>i A> /.. Sii, ,ii,i'i (1:mii,. s(i L. J.

K. B. Tl ; il'.nii .' K. B. 1I>19.

if) Ex l>.
Il/I,:,r/ II,,:. Ii. Ilnlll 1S"JU;,

OS L. .1. ii. It. Pi;'; •IsiKi 1 y. H. eSH;

A> />. Jrnt, \M>,. 71 L. J. K. 11. 4ii')

;

{\'M2' 1 K. B. 719.
I'/) Hv A> p. Harciii (ISH.i), .31 L. .1.

y. B. .V.4 ; 1
,-. Q. It. I). C82 ; A.r ,..

llmiM l\m> ,
6' I.. .1 Q. B. 277; .IS'.i:!

I Q B. ISl; /.>/». Xuiti.H (W.t3 , Hi

L. .1. H. B. 4i7; (is'ii i (i. B. ssl.
'. S.f '/"(cvw.'.raw ;lli(IJ). :iC'o. NO; 1

Sm. 1^. C. 1
;

II' //(,//.',. /(I'.M)J . 71 1..-I.

C. alH
; (I'JOi; 2 t'h. t'.ll.
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unit in wliic'h tlii< party, ntlur timii tlio di'lilor, Inii nol at llio

tiiiio of tho traiiMU'tii>n iiiitidi of any tniiiliibli' »tt of honk*

riiptcy (i). If till' ('r<><litor liuw iiotiic of un ii\iiilubli> mt of liank-

ruptcy, III' laiuiut t>iil(>r into iiiiy dcnliiiK with tlir liiiiikni|il wliirli

limy not be iiii|M<a('hcil uitiiiti three months thtnnriir \i\ hukoii

uf thu rehition buck of tlie titht of th<- truM(H< in biiiil(ni|)l< y iitiibr

H\t. 4i{k), KifflitM of |iro|)«<rty which arc vtitlcil by roiilrnct

iM-fore liny act of bankrii|iti'y, ax ii wiiirity upon ko'xIm or iiu

irrcvocnblf lidiicc to Ni>i/i> ^o(mI.«, arc pro|c( tcil inilcpcnili'iitlv of

the above M<ttion: though not lealiHed until al'ter an act of liiiiik-

riiptcy (/V Notice of an inlijition to coininit an ait of bank-

inptcy, iiH tiie intention of prertentin^ a lii|ui(ialion |iciiiioii, is not

notiie of an ad of bankruptcy within tlie Meitimi: uikI a IraiiM-

action effected without notice of the preM-ntiiicnl of ihi' petition

is protirtcd (>/(}. Notiie that a petition in lianknipti \ has been

tiled ix notice of the u''t of bankruptcy ulb'<;ed in the |M'tition (n).

TranNiictioiih taking' place after the date of tlic ii'ieivinir order,

ihungh without notice of it, are in general nut protiiicd: aw a

payment to tin' bankrupt of the purchase-inonex of land sold by

him before i)ankruptcy (o); or a payment to the bankrupt of

money received by un a>{ent of tiie bankrupt In'Tore the bank-

ruptcy (/>). Payment of u debt to the biiiiknipl l>y a pi»( -dated

(lie<|Ue was iie!d to be protcted, tliotiifh the draw'r had notice of

an act of bankruptiy before the cluMpie became due and diil not

Mop it (r/).

Hy tiiu joint effects of serts. 44 and HiX of the Itaiikriiptry Act,

\HW-i, the pro|M'rty of the debtor \estinj.' in the lrii>ti>e con)|irisc8

"ifoods, tliinf^s in action, hind, and every de-rriplion of pr(i|ierty,

whether real or personal, and wlu^tlier situate in KiiLrbind or else-

where; also oblipitions, ousemonts, and every desciiplion of estate,

interest and prolit, present or future, vested or contiiii?en(. iirisin;r

Cmu. VI.

Nntlco of
ft ii(

Imiiliniptey.

Riirhta of

uoiiun of

Inukiujit.

• S.'.- Ilmxl V. \rirhn (I8S2), :,->

\...1 ('. il)!; il Ch. D. filW: //«««• v.

llm,i„i.i (.sss). .>; L. J. »i. n. 4o:i; io

4. B, P. ";ii ; H'lld V. SnnH.ir-M^ aSltH),

iiti I.. J Q. B. IG«: IS'iT) 1 4. B :1I7.

/ I'miffmil^ Htikii' it To. V. t'mioH of
hmili.i) » S,„tik, Ilk. (It'OB', 75 L. J. C.
;H: IBOtil •>(1i. 44».

i/> h'ylii V. Irpilval (ittn fn. {\»'n\
>'.> L. .1. Ex. 197; h. R S Kx. isit;

/;. p. IhckiH (IS7«K 40 L J. hk.'M:
1 Ch. D. .i.'4. tiM> Ex p. Alliriilrt(\XTt),

H' h. J. Bk. 4t ; 6 Cl>. D. 27; Exp.

Pmiim (I87ii , II fh. D. .'iS!): A'. /'.

ll,iiler{\mi,rt.i L.JA'.Hiti: JGCh. I».

51U.

(«.) Fx/L.truM IsTii', 15 1,. .1. Bk.

l:)0; 3Cli. n. 70.

!») I.iirm V. IhrLr ISSI .•(> T/. .f.

Q. B. 190: GQ. B. I> »\.

(« Kx p. R.ihl,„l.„ ISTS, IHr...t.Bk.

\S; 8Ch. P. :iil7.

(/-) MeKfln, V. /W., IHS!" , it

Q. B. P. 4:ts.

'q) Exp. HirhJiih il^Sj ,
.-,1 L. J. C.

462 ; 19 Ch. D. 409.
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P*w VI.

Per>«>ual

iajnrieH.

out of or inciJiMit to propcity us ubovi- dcliiuMr': as a liifht of

action for wroiiiffiillv depriving tlic dol)ti)r of tlio usu of a

inat'liiui' in his business (ri; for not indemnifying the dubtor as

the assignor of a b-aso (.s); for not indemnifying (lu> debtor, as

underlessec, against a dislress npon liis gno.ls for (lie rent due ti>

tlie superior landlord / : for the negligence of a so!iiitor in allow-

ing property to be taken in exeiution iji): for a wrongful dismissal

of the debtor from his employment {x): but in the lase of a eon-

tract made before llie l)ankrupt(y, for the ai>])Iiration of the [)er-

gonal skill or labour of a bankrupt, the bankrupt may maintain iiu

action fiu' a breavb of contract occurring alter the bankruptc\,

unless the trusti'e ii.tervenes (//' . Rights of u'.tion of the above

kind, by force of sr;l. 50. sub-seit. •». of the bankruptcy Act.

1883, an to bi' "dei-med to have Im'cii duly assigned to the

trustee." The trustee may sue in his own name on behalf of tin'

creditors, and reco\er the same amount of damages as the debtm-

himself would have re;()vered (r); or he may compromise the

action for an amount less than is claimed (n). And he may sell

and assign the sami' right for the benelit of the crelitors. withoni

infringing the law againsi maintenance and champerty (/>).

nights of ait ion for \\rongs persona! to the del)tor do not

pass to the trustee: as a right of action for the negligence of

a solicitor in allowing his client to be detained in execution, and

for the trouble and expense of obtaining his release; the cause of

comjilaint being a personal wrong notwithstanding the pecuniarx

loss;/-^,. It sometimes happens that the primar\- lause of com-

plaint is a jjcrsonal wrong although arising from a wrongful act to

the debtors pro|)erty, and this right of a.tion docs not pass to the

trustei' ill bankruptcy tl . Hut if the i ause of action primarilx

affects the estate of the bankrupt it pass(-s to the trustee, thougli

special damagi' of a personal kind may also accrue wliiiii the

,, Sl,n,t„i, V. CiiHUi- as.')! , 23 li. .1.

Q. B Uei: A V. k B. '.'71.

(. /f« /.)/..,/. (IS'.IS}, 07 1>. J. ('. 4i4 ;

(lS<.)S)-iCh. W>.
I lliiwifik V. f •«//>/« IMi:, 1 li. .1.

c. P. nn: s Biiijf- ;i>s.

;«) HrllifieU v..r,tli»a (ISjd.lU L.J.
C. V.W-: inc. B. 2; 7.

.1 llt.kh.iw V. Ihidr (l.SIU). 2 H. I,.

C. 679.

It) Kuilfn V. rn-lc (ISSi;, .)! I-. J. C.

41 • 17 I'll. I). 7i;8 : lliiih , V. nii'Klon

IWiiy'i, 72 li. J. K. B. ;iti: flOOSj 1

K. n. i:!7.

(.-) .Uhiluirii V. IiKinmilln JUSII). '"'

L. .1. Kx. liiii : A Ex.' I). '.'Sn.

(-1 Inmwn V. M,inn,i (IKTU , 48 L. J.

C. 7:t:; litCh n. I2:f.

[I,] Srrnrv. hiiimii ,IS8(ll, .'lit L. J. C.

i:ii»: 1.) Cli. 1). 42(>; On'i v. r/,H,elii"

(ISN9). -i" L. J. C. ;ilo : 4" th. 1). -ISI.

{.) Wrthnrll V. ./«/.»» {IH.iO , 111 I- .1

C. P. ;!ii7; 10 C. B. is:.

(.') It'll >• V. .s>..<r(lK4(i). 12 C1.& V

7'10: AW V. Itii.kftt 19111 . 711 L. -1.

K. B. 736; il9ol) 2 K. B. 1 19.



ASSIGNMENT IN BANKBUITCY. M8

trustop woii'.fl not ho cnlitKnl to duiin: us u rif?lit of iuiion iijfiiiiift Cbap. VI.

a solicitoi' for fraiidnlcntl}' selling tlio property of his client at an

inadoquuti! priie, witii the spetiiil consenuonee to the client of

becoininj.^ i)unkru|)t (e).

An action loninienced liefore hankruptcvdoes not lieconiealtMled ActiooN oam>

by reason oi the l)ankriiplcy, it the canse ot ii!tn)n continue, bankruptcy.

And if thecontinuinff (unseof action liecoinesvisli'd in thetru.-lee,

an order' may be obtaine.I that the |)ro;ee(lin<!:s vhall he ciuiied on

by the trustee as |)!aintill: and if he refuses to take such pro-

cecdinjrs the a-tion may he stuy<';l (/). The bankrupt durinfr

thu bankru)itcy I'unnot <()ntinue or maintain any action or pro-

ceedinjj; in respect of any mutter which has become vested in the

tru8te<'(7). In tiie case of the bankruptcy of a member of a

partnership an action may be maintaineii liy the solvent partm-rs

or the trustee in bankruptcy, nsinu; the name of tiie party not

joinin"' in the action, upon un indemnity as to the cosl> of

action (,// : and in the case of a joint contrait, an action uinv be

nmintniiied by or aifainst the solvent co-contract(a' wIiIiomI join-

ing the trustee in bankruptcy ('/}. The trustee by refusiny; to

contiinie the ai'tion (ommenced by the bankrupt is not b.irred

from bringing an action in his own right as tiiislce foi' the same

cause (/.). But the trustee haviiig ndused to continue the at ion.

whic'.i was thereupon stayed, the i)ankrnpt after his discliartre and

having tak<'U an a.ssignment of the assets from the trustee, was

held to be burreil from removing the stay of proceeding's and

continuing the action {Ij.

I

;

The .'IVeet of bankruptcy is " to vest in the assignees every bene-
^^^^^J^j

licial matt r belonging to the bankrupt'.s estate, and, aniDiig.st the iwulirupt.

rest, the right of enforcing unexecuted contracts by whic'.i beiietit

may accrue to that estate, aul such as may \w iwrfornicd on tin;

part of the bankrupt by the a^signee^: such, in short, as would

tf) SlilllluH V. fnllin- ylKSX], -Jt L. J.

Q.B. I Hi; .) K. & B. 2:4; .l/-.iv/,.H V.

» 1,1. il«:.'i. 41 I. .J. Q. B. aOO; L. R.

7 Q.B (U.
(/) Old. XV'II. IT. 1.4; Jn-kamtv.

y. K. Ill ( ST7i. »('. L. J. C 7J-i : -iCh.

D. H44: Klii-u/i/e v. Iiinvmii (1878), 47

L.J. C. :il2; ; 01). I). 4il.

(./) .!/../-.,« V. .]/«,>« (l>7.'\ 41 L. J.

C. 6%: L. R. 14 til- -HH; Kx p. iiirler

(is7(i), 4.-> L. J. (J. 14.j : i Ch. D. smi.

s« iii/r V. 0/ii>,,f (is;:,, .1 i:h. u.'.wv.

III. Bnukruiiti-y Ait. IHSi, s. Hi;
Wli,l,h,id V. llmihn '1S:1(|, i ( r. & M.
31S.

{() Bankruptcy Act, lS-t:t. s. IH.
\k) llitiiiell w'OiiiiiJir {1S7C,, 4ti L. .1.

Ex. -.W: i Ex. D. 11.

(V) .S(V 7 V. /.iwi (1S91:, r.i) I,. .1. ^t. n.

40:i- (18V , 1 Q.B. 513.

! i
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.
Pa«t VI. pass as part oi" his pursoual ostuto to his executors if he iiacl ditil,

which wouUl not include that ilescription of contract wiicro the

peiboual skill or conduct of tho bankrupt would form a uiaterinl

part of the consideration." The triistw in bankruptcy, as iissignco

of the contract, by performing all tiic conditions of such contracts

in the place of the bankrupt bcconujs cnlitled to payment or pcr-

fonuance, or damages for non-pcrformuiKe, for the benefit of tlie

Snic of goodx. creditors (;w); as a contract for tlie sale and delivery of goods to

the bankrupt, which tho trustee may elect to perform by paying the

price and i^ pting delivery, as being beneficial to the creditors (w)

.

But if the sale is for delivery upon credit the bankruptcy or insol-

vency of the buyer has tho ef , williout rescinding the sale, of

justifying the seller in refusing any (h'livery until paynieni; of tliu

price (o). So in the case of specific goods sold to the bankrupt on

credit, though tho right of property vests in the trustee before

delivcrj-, and the goods are at iiis risk, yet he cannot claim th(!

possession witliout paying the price 'p}. And if tho seller has

delivered the goods to a carrier on behalf of tiio buyer, ho retains

the right to stop them in iramUii and to recover tho possession

at any time before tliej' have been finally delivered into the

possession of the buyer or pf liis agent to hold themfr/). In

the case of the buyer mortgaging or re-si'lling the <: 'j duriii;,'

the transit, tlie unpaid seller may still claim the iigi't of stop-

page as against any surplus value or unpaid price accruing to

Sale of land, the insolvent (r) .—Upon the same principle where the bankrupt,

has eontractixl to purchase land, the trustee may complete llir

contract for the benefit of tho creditors; anil where the bank-

rupt has contracted to sell land, the trustee takes the land unilrr

tho bankruptcy subject to the equitable title of tin? puri^iiascr t >

have a conveyance ujmn payment of tlie purchase-money to tlie

(/«) Parke, B., fiib^lili V, Cinriilhrrx

(ISU . II L. J. Kx. l:i8; s M. & \V.

3;i;t. See Kx p. nvleiir il807), 37 L. .1.

Eq. 121 : L. K. :) Eq. 160.

(»; Oihwi V. Ciiriiit/ieit (1841), 11

L. J. Ex. i:-8 : 8 M. & W. 321 : A> />.

IMIxdiiii (186.5;, 1 De O. J. k 8. 312.

See Lit II It lite v. Kiwulm (1889), 8 L. .T.

C. P. 721 :
-) mntt. N. C. 399.

(.,) Sal.' of (ioods Alt, 1803, e. 39 ;

Kx /J. (hiihiin-H (1872 . 12 L. J. Bk. 37 ;

L. K. 8 Ch. 289.

(p) Siile of (ioods Act, 1893, s. 41 ;

)iii' fiif. DIoxiim V. SiiiidirH (182.')), 4 B. k
0. 918 ; Miln v. Ooifon '1834), 3 L. J. C.

l.-..-> : 2 t'r. i M, JilU ; Oriee v. I!i,;,,ir,/,.

(1877), 47 L. J. P. C. 48: ' Ap. <-'.i.

319.

(i,) Sale of Goods Ait, U93. h. ii :

Kx p. ItiMvtur i'liiii fa. (1879\ 48 L. .1.

Bk. 100: 11 Ch. 1). r,GO: jinml/, i/ v.

fi/ijuiin Cii. (188.5\ .'jS L. J. <J. B. C7 ;

llil/.el/v. Cliirkf 1888 , .')7 L. .1. 4. 1',

302 . 20 y. B. U.'ei.'i
:'

l.iium V. llfiiiii.'i

fisgo', ,59 L. J. 1". C. 79; 1» Ap. Ca.

;'i91.

(ij llitliiiiiijv. /(am/ '1891 , (>0 L. .1.

f. 778; -1891) 3 Ch". .540. .Hee «-'',

p. 880.
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fiiw. VI.

ConfructH
rulutiiig til

the peraon.

trustee (h). So wIutc tlio Imiikniiit Ins c latraili' I I'nr u Icis • the

trustoo limy sell tlio least- i'o.' (lie l)cu,':il of tli- (sati.; aiiii tli(-

[(tirchiist r is (.ititle;! to liavo tin; h-asc, t!ioii^''i I'l.' Icismr would not
ho coiiiiM'UcJ to grunt it to tho l)aukiiij)t »v in-)lvciit l.ssce /).

Aid II covcimiit or cDiulition in tliu 1c:hi! or a/ri'iint'iit ii",'iiiist

ussifriiiiicnt without lie >iicc docs iiutai>|ily •" !is<ii,'mii:'iit hv liank-

ru])tr\ or liy other opcratiou of linv [ii\

Contracts in which (he personal skill or coiiiluil of l^ie hankniiit
forms a material jiart of the consiil' ration do not pass |,) ||ii<

trusu'c: as a contract of partncwhip, which is dissjlvel hv the

hankruptcy of one of tiie i)artners; a contrail IiL'tw.'cn an author
ami a publisher for the jiuhlicjitio'i of a literary work, involvinfr on
both sidis a coniidencc in the personal (|Uali'ies of the jiarties x);
Imt if the work is completul hy the hankrujit on In-half of the
estate, or if comi)letcl othorwisj by tlie trustee anl aci'pted by
tho employer, the trustee becomes entitled to recov.r the pric:> i/).

L'nder a contract for buildinj,' a s'.iij) it was h-ld tint the Irustej

in bankruiitcy of tho builder had the o;)tion of completinu' the

contract. notwithstaudin<? a clans? in the c;)ntract tint njion bank-
ruptcy the buyer niifrht comjilctc with the materials provided hv
the b'li'dcr; because upon tho bankruptcy the materials vested

in e trn«t(>(2).

The contracts of a bankrupt vest, in the triistc uii;)n adjudiea- Di.4okimer

tion, without any as8;<,'nment or act of aeieptanci' a). Nor is it bV,'^'^™^**
required that the trustc- should givi- notiw to the other contract iii>^

party that he adopts tho contract, otherwise than by olfcrini; pi r-

formance of the conditions aecordiii"!: to tli" terms // . I5ut bv
tho Bankruptcy Act, 1883, a. 'y, j^l), " Whrre any j.art of tho

property of the bankrupt e )nsists of laud of any tenure burdened
with onerous cjvenants, of shares or stock in eomiianios, of un-

(«) J-yp. A'/(W,i,/y,' {ls:-sl, 4SL J. ni<. (J-) /,(,«,. r,-,w«v.r«,.„M,c..(lsill,
1>; s Ch. 1). liGT. >,.,. in,,t.,r.ni ,v („. II L. J. Kx. l:.S: s M. A: \V. ;i:i:' 3i;i.

y.
«.»'/ ,IU0J;, 71 L. J. C. 4-Ji ; ilWK^; till iriulnwrt V. (:,l.,.i,.,- (isili, i:(

' "<•' L. .1. Ex. Jill; IJM. iW. sin; A«iu,.;
oi-hie V. r.Ur (is:i:i,. 2 L, .T. 0. v. A«cvrM 1-tll . :ii L. J. C. 7.'7.

M. & K 4.il; Mvrii„„y. I!h,d'S {.-; /;,/,. /,„,/,,• 1S,'S4
, i'rj L. .1. C.

(ls:i4), 1 M. jj K. 43 i; JI,„/:/„„<i v. till-.'; M <
'li. D. .HlK

7'.V,(/o« ^ISbO), 30 L. J. U. SI ; I.. K. 2 {„) H,iLkni|.tcv Act. ISs:!. m. ."ii) ;.i),

*'•'''•
54. Soo ir,i//,i.„ V. Murl'.iir (l7Si), 8

") Uuith-rall V. 0,(,>,() (iSnC), 12 K,st, 314, i. ; T,'!- iiu- \. r„„,i,,- 'ISS2
,

}'». iHH
;
liM\. S,Hi//i (111). •> I . lint. .'il I,. .T. ii. li. J 72. 9Q. li. 1). 47).

•y>; n- lti,i!i« (i!01), 7(1 L. J. K. Ii. \i,, (.<//..,<,v. r.„,,<7,.,.(isil), UL.J.
'tl; (1901) 2 IC B. l(i. 8.e Ooey. Ex. 13S ; S M. 4c \V. 321.
' >i'rr(i;ij»), 8T. R. 57.

1 •
;j y

III

ill
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A8«10XMKN'r OF tONTHACTS.

profitable contracts, or of any olh. .
property llint is unsnlivil

by reason of its binding the possessor thereof to the perfonnun

of anv oiMious act or to tlu- piiyiuent of any huim of money, t

trustee, notwithstanding that he lias endeavoured to m-ll or li

taken possession of the property, or exercised any uet of owiiersli

in relation thereto, may by writing: sif,--! by him, at any tn

within three months (altered to twelve months by tin Bankrui)!

Act. 1800, H. Vi) after the first appointment of the trustee, d

claim the property " (r). ('2.;
" The disclaimer shall operate

determine, as from the date of th(> disclaimer, the ri<,'hts a

liabilities of the bankrupt in respott of tho property disclaim.

and shall also discharge the trustee from all pcrsi)nal liability

from the date when the property vested in him; but s'mll ii

except so far as is necessary for the purpos(> of releasing the biu

rupt. and the trustee from liability. alVeet the rights and liiibilil

of any other person" (</). (4.; The trustee shidl not be entit

to disclaim when an application in writing has been made

any person interested rerpiiring him to decide whether h;> \

disclaim or not, and he has for twenty-eight days after the ap|

cation or for .uch extended period as may be allowed by

court neglected to give notice whether he disclaims or ii

"and in the case of a contract, if the Irusto:^ does not »vit

such period disclaim the contract, he «hall be dei-nrd to h

adopted it" (r). (5.) The court may, on the application of ;

person entitled or subject to a contract made with the bankn

make an order rescinding the contract on such terms as to payn

by or to either party of damages for the non-pcrformanco as to

court may seem c piitablc, and the damages payable to any f

person may be prove I as a debt in the bankruptcy. (7.)
".

person injured by the operation of a disclaimer under this sec

shall be deemed to Iw a creditor of the bankrupt to the exi "n

the injury, and may accordingly prove the same as a debt in

the bankruptcy."

By sect. 55 (;V',
" A trustee shall not bo entitled to .liscLii

lease wiliiout the le;ive of the ourt, and the couv( may befm

on granting su( h leave impose such terms as a condition of gr

(f) Stc III' (Jhyli,,, iiml llnirfii;/ ISSi),

61 L. .1. C. (.!.)
; (ISU"); i Ch. -M-'.

i-rf) S.e S,ii;tA V. Xoitf: (IST'il. 41

L. J Ex. 1113 ; L- R- 7 Ei. -ii-'; stiw:/

V. Iliif l'.)')i;. 70 L. J. K. P. li.'i;

(I'jai) 1 K. It. 6i(); fh- p. Tni^

ItaHlohlr (19(11), 70 L. .1. K. B.

(UlOl)'.' k. B. 518

[e) S.C F.x p Dnrh (1H7C}, !>

Bk. 137; 3Ch. D. 46:!.
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uiisnloiiM''

L'rfoniuinca'

tnoiK'.v, fliv

Hell or liiis

' owiicrsliiii

I liiiy tinii'

ilmikriiptcy

rusti't'. ilih-

Olll'l'lltl' 111

i'i<^lits mill

ilisclaimt'il;

liiiliilit.v :i>

i s'mll mil.

•r till' 1)11 Ilk-

Ill liiiliililii'!-

1)0 eiltitlnl

m miidc ii,\

IiPi- h;> uill

>!• the up|ili-

wod by I ill

ins or not:

not »vitliiii

nnl to hiivi>

itiou of iiii\

II' banknijii.

i to jmynunl

.nco as to llu'

to anv siiili

(7.) "A I':

>: this sMlinii

the oxl'ul III'

a delit iiiiiii r

to tlisi'Liiiii ii

lay bc'forr m'

ionof piiint-

iV p. T,ii>t,'

3. K. n.

ins '''nvo, and nmko such orders with ruspwt to fixtmcs. tcnaatH* Cukr. VI.
improvonionts, and other niattor» arising out of tho tcnaiicv iis

(he court thinks just " (' . (6.) Th,' c-ou. t may make an ..rdor for
vfsting disolaiinod property in any person onfithd tluToti. on such
lirnis as the court thinks just: jirovidod that wiion' the disdainnd
projii-rty is of a leasehold nature a vesting order in favour of inn
person claiming under tho bankruiit. wiiether as iipderle^sie w
mortgagee hy demise, must lx« mad(> ujion the teriii> of siieli person
beingsubjrct to the sumo liabilities and obligations us the l.unkrii]>(

was subject to under the lease (j;. Hys.-et. V.\ of the l?ankrn|ite\

Act, 18!M), the court is now emjioweie 1 to modify fhi's' terms, so

as to make tiie person in whose favoir the vesting order nia\ Ik-

made subject only to the same liabilities and obligni ions ii> if the

lease had been assigned to him at the date when the biinkruplc;\

petition was llleJ, and (if tho ciso so reipiires) as if the lease had
comprisiHl only tiie property comjirisel ia the vesting order h\
rile trush-e as statutory assignee of a lease, unless he disclaims, is

personally liable for the rout accruing due after his appointment,

and for the covenants, to th(> same extent as an assignee by con-

veyance; but tho rout previously accrued due niusl bo distrained

for, or proved as a debt (/). The trustee us assignee of tiie leas'

may get riil of future liability without disclaimer by assigning it

to another, and even to an insolvent assignee 7.). Disclaimer of

a lease does not render tile trustiH' a trespass -r during a jirevions

occupation; nor can any contract hv implied to pay lor such oecu-

jiation (/). - Ujion disclaimer of an agreement for a leas- the lessor Proof i,y

is entith'd to prove for the dilferenee bet we -n the asjivo I rent and
''«*"'"'''«

. .
oy uiecmimer,

llie rent obtaiuabh* at the time of the di.sclainier w,. I'pon the

ilisclaimer of a lease for twenty-one years, which was deteiniinable

In the lessee at the en 1 of seven years upon jiayiii'iit of (he rent

and performance of tlie covenants, the lessor was held entitled to

(iHTG), !. r..J.

/) See fV p. Ariial {\'>M\ fl:) L. J.
•'• i:il

; 24 Ch. D. :ifi ; Re Mofcr IhSl',
13 Q. B. D. 73S.

(;/) Sec A> p. Hei,li"ni f I89II). .'ill L. J.

<i 13. S,-.4 ; 2 •) Q. B. D. S.'iH ; /.j //.

I.iipim (1901). 70 L. J. K. B. SHi;
19(1!) > K. B. 6.'8. See I'mrll v.

//.//H»frv(l9u9), 7« L. J. C. 741 ; {I'JO'.i

-' Ch. 2.V>.

(*) Krp. .V'ti// (190.1), 74 L. J. K. B.
112; (190.5) 1 K. B. T:).i Se.. hx ;..

A-h.,,^ll, n90S). 77 L. J. K. B. 1129;
19118) 2 K. B. 812.

I<) Exp. Dm^lcr (18T8), 48 L. J. Bk.

20; 9 Cli. 1). 2.'>2; TiUolw v. r,.,,,,,

r

(18,S2\ .ll L. ,r. Q, B. 172; 9 Q. B. I).

47); A'.r //. M.in l/r /« ,,/ '.8i,"i
, IJ4 L. ,1.

Q. B. 454; n89.5 1 Q. B. 844.

(<) tliipkin^im V. loiiriiiff (I88:r, 52

L. J. Q. B. ;!.il ; 11 Q. B. D. 92 ; «"'-,

p. 9i7.

[ll Iniirniy. Burl . 'ISSO). 19 L. J.

E.\. 4 n ; 5 Ex. J •
"0

; Ihihnrl v.

Itimiken^imi (1884), i. B. B. -St.

(«i> Kx p. llmni Mil Co. (1871), 41

L. J Bk. .-.
; L. R. 7 Ch. 28. See

suh»s. (7).

!i

a p •,'
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Ir

ownernhip of

(>ankru|it.

I'AUi \i. iirovi- for tin- diiiiinutiou of rent to tlio onil of tlio 8ovi<ii ycais

togithcr with tlio vuluo of tlio perforiimiico of tlio noveimnt.s (n).

Ill tlio case of II lease to joint tenant:* witli joint an-1 wveiMl eovc-

niints to pay tho rent, a Jisolainier of the loaso in tlio baiikniiitiv

of the joint lessees entitles tho leisor to (irovp tt(?ainst the Ki'imrate

estate of each lossoo (o). Where a lens- has boon ussigne J, a dis-

claimer in tho bankruptcy of the assignoo does not affect th" righls

and liabilities of tho original parties (p).

Dy sect. 44, tho property of tho bankrupt divisible aiiion;;st his

crcHlitors conipris-s 'amongst the property tlieiein spicilied), 'nil

goods being at tho cjmmoucemeut of tho bankruptcy in tho pos-

session, order or d-8;io»itiou of the bankrupt in his trade or buxi-

nesB, by tho consent and perniifliion (7) of tho truo owner, under

such circumstances that ho is tho reputed owner thereof; provided

that things in action, other than dob's duo or growing duo to tlir

bankrupt in the course of his trade or business, shall not l)e ih emeil

goods with-a the meaning of this section." If tho debtor has an

interest in the goo Is tho reputed ownership clause does not iippl>

.

as in the cass of the poisossion of goods by an ostensible partner,

although with the coasent of the dormant partner V^l. So of

goods obtained by fraud («).--" Things in action" in the mean-

ing of the proviso comprise a policy of life assurance, wliieh hail

been mortgaged by tho bankrupt (0; a" I shares in a compniiv

constitutcHJ under the Companies Clauses .\ct, of wliieli the ceiti-

llcatu had been plodg<>d («); but shares in a company after deposit

of tho cortilicate with an assignor or mortgagee cease to b' in

Trade debt.H. the order and disposition of the registered owner (a;).—"Debts

duo or growing duo to tho bankrupt in his trade or business'

arc expressly exoaptod from tho proviso (//); therefore if the

bankrupt has assignod such debts and tho assigno3 has given no

notice) of the assignment to tho debtors before the bankrujitiv.

Things in

action.

(h) f:x p. /(A//-- '\<<^'^). 11 Oh. D .'.72.

0) A> /'. r,„li-it (1880), 4!t L. J. Bk.

74; UCh. T). 12?.

Ip^ Smuih V. .V.iM (1«7.'), 41 L. J.

Ex 103; L. R 7 Kn. 2»'.

(,,) II- .I/.//- (189.1), 6» L. J. C. 70S ;

(189'.) 2 C'l. .IGt.

(r) foMii'-'l . Grfi/oni fl^U). 1 Price,

119 ; R'V'fld' V. «o '/ V tlS''7 ,
3« L. J.

Q B. 217; r,. R 2 Q B. 474. Soe

a E. I'll- '. T'ln^fr (1872), 42 L. J. C.

83 ; L. R. 8 '-h. 149.

(«) /.oirfv. (I'-nn 1816), l,j L. J. V.\.

113; 1.1 M. & W. 2Hi.

(I) /> n rhrUnu (IS^S . 8 I'll. Y). -'iln.

(« CVmi'il m. V. M'hiiH.ni iissi;,

.-jt! r.. J C. 4<; 11 Ap. Ta 4211. Sv
rr p. Jl'iny (1873), 43 L. J. Bk. is.

L. R i: E]. 113

.A Kj- p. Xo'liniihim Bk. 188i;, .il

L. .1. Q. B. fini : lA Q- B. '> ^1'-

rnlnoial M: V. Whir»"V (1886 , M I.. .T.

C. 43; II Ap. C». 426.

(«1 See E>- p. Kemp (1874 , 43 I.. -1.

Bk. .'iu ; L. R. 9 Ch. 383.
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they rcumiu iu tlu^ onloror diHiMmilioii ol" tli Imiiknipt iit llif tir • (.•iui-. VI.

of thulmnkruiitcvundvcst iiitliiitriiNtpcliy loncof il es'iiutp :;:

Imt if such iiotico in j^ivou In^foro tlio bunkrupUy. they cchsi' ti) he

ill tlic Older orilinpoxition of the biinkrupt («). " Tliiiijjs innction "

witliiii the proviso nro L'xoiiii)toil from tliR olfcct of ropiitd owiior-

sliip; ami the trustoo in bankruptcy tjikiM only sucli interest in

tliciii ns the lmnkriii)t hasat tlio time of the biinkriiptcy.iuiil tlicn-

forc cuniiot piiii jtriority ovcru prior assigiuM' or incuiiilnnm' -r by
y;ivin<; notic;' to the debtor (/<). But it sivniN to be beld inccsMtiiy

for llic trustee to jjivo nttic of bis claim in or br to m.iiii'iiin

priority over .sub»M|Ueiit assiirumcnff* of the liaiikrujit to pcrsDus

not bavin<r notic of the buiikriiptoy (r). Th(> po-8--8:on, order, Rppniation of

or disposition of the l)iiiikrupt must be uiub'r cireunistancos wliicli
"*n'r"l'ip

crciite a reputed ownership asu matter of fart 'r/). No siieli repu-

tation arisis as to gools in the possession of a roc ignite I factor or

agent for sale or puroliU'' (r); or as to a ship in a ^!iipb:iililer's

yard (/">; or where thero is a reoognisoil oust nn of a tra b' negi-
tiving llie inference of projiorty from possession ''(7).—The rule

of bankruptcy alVecting gonds in pos^csiion of the bankrupt as

repulei! owner (loe-i nut apply unler the Juliciture Act, 187-J,

s. 10, to the winding up of insolvent companies (A;.

' J'rojx'rty iield by the bankrupt on trust for any otiier person " IVijwrty

is not divisible amongst his creditors and do^s hdI vest in the
'"''''"*''""

truste,' (/). Therefore debts which have been a^s'gn 'd to an ither

liefor bcukruptcy (exccjit trade debts which remain in the order

,,:l> (IS!li),(il L..T.C. (,) /,> /,. Iln,,hl ,|N-i) . II L. J. nk.
'^^ h. ^'-l: Kr ), 7V/(..(.,, 81; ID Ch. I), .jli'; ; //.,<i. v. /V «.,.,/„

/'
'V r.. (isi»s), 07 I.. J. (iss-.>), r.i l. j. h*. .i.is. 9 o. h. ii

<i. .-'Js) 1 y. Ii. 7S7. -mi.
,1, ., ,, V. .l/„„v (lS>i9), W L. J. C. (/) H„l.l,n,r^s V. /.'/.,/.„ (iMiil, •';.

'.IS. Sw A', ;(. /(,(«(ls;s),47 L .1. Bk. L. J. C ;.-i:l ; _' IV (> V A: .1 '.-.S

aS; 7 Ch. 1). 4U). Mvlt,„N V. ))«//.<,, fls,l . (i .\p. C.
•Ii /•;,.• /-. /*/)-'..„., (is:8\ s C'h. n, .".ss.

•ill); (inniH/H V. Jiri.ll Itiiiilx-i- irt-. ui) fidtir 1(1- \. S.ilfr l\»f^\). hlli. 3
1S,SU), .Vi L. ,1. C. s.->: ,!1 Oil. D. lis. ('.'4i»-. ; IS Cli. 1) *); *.j ,) llw.l.^

{(•; /'.,/.„,,• V. Liiclr 1-Sl), h\ \j. ,T. C. (ISSt). 21 (;h. r> Jill : Ar /<. Tunimini
\i\ : H «'li. I). :<hl, Sre Rf Jt'o^'lfs (lsS,-> , r>i L. .1. Q. B. Jli; 14 Ii. H. I).

Foliri/ (ISTl , L. R. li E'l. 2>: Kr p. (iW: A> /.. /,«.^., /,v ^v/.- ./,,../.,(• r,<

/.V'-W</f (1878;, 48 L. J. Bk. 1); S Uli. (isys , (i7 L. .1. Q. B. 577; (IS'JS 1

0. 3<i7. Q. B. 7'»7.

(«/, /.'x' ;/. H',/rt,n« 187.1), 42 L. J. Bk. (hi (Jii.-nwr v. Irmll ItiiU,,- »/..
50; L. It. 8 C.U. :,>>!

; f.x p. hirn-'mi (ISSii. ."ui L' J C. 8.") ; iit Ch I). l.'S.

1874), 13 L. J. Bk. M: L. R. ii Cli. (n Bankrupt -v Ail. ISili. «. 41;
li'.'l

; A>/'. ««w^-« ;i8Si ,'.MCii. I). 2(il
;

.V'. rhiimm' lln-/> v. Jl'rliii,il.;,i (l'.(il),

AV ;.. l„n'hi,(/ (I88:i , ,)2 L. J. C. '.1.51
: 71) L. J. K. B. 4SS; fill, 11 1 K. B. 271.

•-•t Oil. D. -31.

fl



VfiO .VIW'ONIIKNT OK CONTKAt r«.

Pawt vr. or .lihi.o8iliou ..f tlif btiukrupt uh roputed «« nor) <lo not pann to llir

trunteo (A). I'pou tlii* prinoiplo tho inortgug.o of u nliip win. Ii

niimiuH ill \Ur ponwii^ioH i.f a luurtgaKor is uiititlo.1 to tho froiKhi

attruiiiy due ii« a>{.iiti»t the trustw in bankruptcy of tho un>il-

gagor; Hi.- iiioitnaK.' .,|iiTatinK u.^an uwignmont of the frci .it /).

Ami wh.r.. tin- fhiinw arising upon a contract uro siivcrabh^ ai. I

a««iguaM Kcparatdy. llio truut.-c takes thov^ only of wliicli \U<'

iMiiikrupl retains the bcii.licial interest: as in the c;m.. of a nolirv

of inxurane,' on gooils with a stipulation for return of preiuiuiu

in certain events, tho bankrupt having as^ignol the goo.ls willi

the benelit of the iusuranci', it was held that he coul.l rec >ver In,

the U)ss as a tr\i8tee for tho buyer, but that t!i ilaini to a return

(•f pieiniuni passi'il to tho trustoc >«) Where a fund or d.'l.l

is assigned l.v w..> of mortgage to sirure a sum of los. nino.ml.

a trustee of the fund is in o^uity a trustee for \\w assign.v in

r,».p.Ht of any rplus, and probably ought to pay that surpln^

to the trust.', in bankruptcy, but a debtor is n)t a trustee and is

entitle.1 to treat an assign.^ by way of mortgage is alwolut.lN

entitU'd. unl.-ss he concurs in a paynwnt of the surplus to tin

tnwtee in bankruptcy («).

Proi)erty hel.l by an agent for the purposes of his principal i> m

gen.ral inthe position of trust property; but there it. a distinct i..i.

as to mon.y arising from the kind of agomy: a .lerk or serviini

eniploy.Hl to roieive money is bound to retain it in ^prclr iind

deliver il to bis .'oiploycr, whose proiwrty it is durini: the p<.s«.-

sion of the agent; and there is no property in tlu- agent wliii li r.<u

vest in the trustee. But a solicitor, or a banker, or a commer. i.

ug<"nt in general, who r.>cciv<>» money in the ordinary .ourM' nl

business for a client or customer, is not bound to retain it iin.!

deliv.-r it in spreir, and is accountable for it only as a debt; wliirli

is provable in his bankruptcy, the money r.reived becominL' p;Mi

of the assets which vest in the trustee (o) .
If a fa-tor, haviiiir v M

goods foi his princii)al and received the price, becomes l)aiil<ni|.t,

tho prin.ipal can oidy prove for the mon.\v receiv.'d as ii .l.l'i.

unless the money has boon kept si-parate or can be followed i.n.l

Money h«ld

hj banlirupt

agent.

a\ Il„n,\ r./,.-<«» ilSi!)).9L.J.C.

64 : 4 M. & Cr. cm ; /.> />. Hi; II (1S7H),

47 I.. .T. Pli. 38; 7 Cli. I>. 411. St-e

o»V. pp. 861, 91 S.
, , ^

(/I ll'i'dtH V. /V :1«CS), 3( L. J. Ex.

1,^7; I.. H. HKx. \>C'J.

(m) JlodiliMjIon V. iMldli (18.53), 23

I,. J. Q. B. 31 ; 1 K. & B. s7'.i.

Im) He /'-'»/«'» /'<-/.(« (lS('>3:.;i-J Ili;e.

131: Jli' Hell {189.^;,6ft L. J. <" 1">-:

(I8'i6) 1 Ch. 1.

(o) S.C nnif, p. 7(19: PIn<kl>iirii. •!.,

liriilaf V Oa'fl' { H'<i), 39 I.. J. ' 1'

•m\ L. R. .')C. P. 460.



AMiiaNMI::NT IN IIANKKUiTCY. 1*61

iili>iitili)'<l: i>' till' riii'tor htiNiiiu ^olil Ihi' ^odiIh iMNiuncn lmiikni|)t Ciu". VI

iK'furc |myiui'iit, uiul the jirin' i^ |(iii>l to Uin triMtiM-, tlic prim ijiitl

limy r<i'o'rr tlio tiiiioiiiit in full um iimhu'v ri'i'i-i^oil to liii hm'; ami

^o if the prici' wiix |iiii<l to iIh- fiiiidi- in liillw fiillini; ilin- nflri' )lii'

liiinki'iiplcv on wliiiji tin' Inislis' p'i i'i\r« |)iivnii>nt /j .

If ^'iMxU, inoiicy, or olln'r tiro|ii'rl\ inlriiwli'l I'l mi iii.'<'nt lor limidiilit

IHirpo^i-f oT lii« priiii ipiil ri'iim .1 ir Kpi'lr in Ihk pO'.Kcs^ion nt the ^.TT" " '

(iini> of liiH liiinkriipli'V. tln'.v iii'' Niilijrrl to ih)' IriiHl for llii>

prini'ipiil. mid do not puMt to his trii»li-i'; iiiiil if tlii> ii<;i'iit iiim roii-

Ncrli'd till' pi'o|ii'rt,v. ii<* ^oo Is into nioni'V, or iiionov into ^mxlx, or

inixcd il \>illi hi** o\mi propiTty. llii> pro'civlN ri'iiininin^' in his

posKcxNioit iii'r |if!d on triiNt for the principal ami do not pa<u< to tlio

triiitltH' {tij.

Till' propi'i'tx of the liiinkriipl whii'li \(.'>ts in thu trusli'i- for After-

division iiiiioiiu: rri'dilors coinpriNi^K "a!! su'h property us niuy Im' ^"n,ct»i.f

aci|uiri'd hy or dcvolM" on him hcfori' his disi harp- "
' r , iiirliidiii^ Uukruiif.

till' hriii'lit of coiitra'ts and drlits u'tiniii^' to him pending tin'

hiinkrtiptcy : as a jiid^'iiii'iil iiToxi'ii'd hy the hauknipt x : a

di'bt for work iloin- and (.'oods supplied hy liirii / ; a di'ht fur

iiioncy paid hy hiiii witlioiit I'onsiiji'ralion so as to he rhiir^'cuhli'

us iiioiu'.x rt'i'i'i\i'd for his use ^h . Hiit as (o all mirh after- Int<Tvi'iitiiiii

accjiiii'i'd rijflits of the hankrujit, I'Xucpl so far as they ronsist of

land of frci'hohl ti'nii''o (j'), the trustco must iiiti-rvcnt' to claim the

hont'lit by >;iviiij? iiotico of his claim to t'lo debtor or i)arty liable;

otherwise the haiikruj)t may confer a ;,'oi(!l title upon an assij^nee

who knows of his assignors bankriipli v and that the ti'u>lee i>

ijfiioraiit of the rty or ri^ht {// ; but this exreplion is itself

subject to the (|.....ilication that the person claimiiiir uiulir llu;

bankrupt has fiivoii value (c). A bankrupt may sue upon a bill

of exchanp- imlorsed to him («' : and a bankrupt iiiiiy indorse 11

I/O v./'* V. Siii-iiiau (lT4i , Willis,

mil. S.i' .t.sM'l, M. R., A'' II"!!' >t

issn,, in L. .1. C. 41')
: l:t <'ti. D THi.

('/) A> /<. r.,,<- jhTii), 4(1 I.. J. Bk.
.V2; 4(;ii. D. lj:i: f.j/). /(,!-//.( (I-Tu,
48 h. ,1. Bk. M ; ID ell. I). .'iCiO; Ijiim
V. '.,i.-.(/(/ (iss.),. :>i L. J. ('. i:i>.». Sto
Aj /j. Hi"i,r (isiti , (lit L. J. Q. 1!. .57:!

;

il«.»4) .' Q. H. -j:!:.

rj H«tikriiiitiv Alt, ISSI), H I i.

>) /,> /). '„,/,, {i87r.;, 4'> L. J, Bk.
HA: > I'll. I), soil.

7, niulii,;,; V. I.ihmrr (1843), 13

L. •!. Ex. •2U1 ; 1.' M. i W. soit.

11 h:- I'.
Il'.lnrliiimj.luu ll.mk ISSI .

1 1 g. u. I). 3.'.

'r\ !! .y>ii- l.ilHil Il,iili,l:iiitiil ./.'".

ii,.ltl,-iiii IS'.i-Ji, 1)1 L. .1.1'. 41)1 . iWM)
i Cll. i3S; Of. Jl^r. V. ('«,/, lliUll , :•)

L. .1 C. ">7; Il
'"•'

•-' Ch. (IHI.

'/) '„/,.„ V. .I/l^A.// (IMKl , -19 I.. .1.

y. B 411; -J.iQ n. 1) Jfti; Jtr r/,n/i,.ii

iiiiil U.i.tIii'i .isii.i , 114 L. J. C. 015;

(is!C> -J Cll. 'ni.

{:) /•;./ //. (If. lliv.. Jte Hiiiii'lf :i906'i,

?« I,. J. K. 14. l;)l; III 7 I K. B. UK.
(.1 n<l>r,l V. .V.e/.,- (1814), 13 I,. .1.

ti. B. iDli ;
.> li H '.i<;5.



U.'f'i AHnlONMKM' •• CO.NTIIACTH.

l'*iiT V!

inirniliiro nt

biinkriipt.

IiitiiiiH' or

pen«ic'ii.

Empl'>Tm*nt
of bunkrupt
br trnrtrp.

bill or iioto, if llu- truitteo tlrw* not rliiim it iR-fuio the imliifc-

iii'-iit (/*). .\iul poyiiH'iitu inailc li.v o bitnkrupt tr n it, or for

ffooiU Hupp'.icil, or lor norviron rt'mli'red (r); or u liopoitit paii! on

It lotitract nmdo hy a bankrujit for tho piinlmw of luiid. an'

vu!ii|(f/). The rub' applicn in tlu« runo of tho Ufoiifiim''"! of nii

o(|uitab!i< clioHO in m tioii, tbuH forming nn oxcpption to th.- riilr

that riirbfs in (>(|iiil y nn- r('K<»I"ti''l l>y priority of time c >

.
Not i' >•

Kivon by the Iru^too to tho party liubbf vustn tho property in tli^'

tnintoo; ami if tho bankrupt ban coniiiicnroil an a lion for itn

rtcovcry, the tniMlfi' may inti'rvrnc ami h(< \vi!l !»• inlib-d n* ro-

pIuintilT to (imdnrt thi- a lion(/).

nxccptioii i» mail'- of thi> cariiiui^s of a bankrupt by liis per-

gonal bibour. >o far an ni;^ bi' ni>ri>-».iry for the iniiinti-.M iiu . ol

bini(R>!f ami family (yi. Mut the prolitt of cnrryin!? on an or li-

nary trudo, bunim'***, or profi'wion nro not conxidi-red at p('isi>ii;il

oiirninjrs within the rxdption: if* in the com' of a furnitiin-

broker (A ; or of a iiainlcr (»); or of a froni'ral mcdiial prac-

titiomM(A-); or of an anbitci t (/). And tho liamai'i's awnrdiMJ

to a bankrupt for wronpful dismissal from his employment an- not

within tin cxieiition (»*\- By tho IJonkruptcy Act, \HS'i, s. •"»
!, a

salary, im omc, or pension of a bankrupt may be made payable to

the trustee by nn ortb'r of the ( ourt; but no such order i an be made

as to tlie prospci tiye and lontinjrent in(()me or earnings of a pro-

fession or busiiie>8 'm); or as to an iiMonie or allowanre paid to

bim yoluntnrily («). By Keet. (i4, the trust(>e may appoint the

bankrupt himself to manas.'e his property or to earry on his tnule

for the lK<nelit of his eredilors: and Ik- miiy make an allow to

(/.) Drailo'i V. Ihilt (IH-'H), 2 L. .1.

O. S. K. B. '^il ; i ». A: ^ l'>'^-

VI Ej /,. hnihm-^l ISTl , 41 L. J.

Bk IS; L. H. 7 fh. 1S5; A> s,,,,-!,,,,-

iss:,). I", Q. II. I). Ml).

.'./) f.,W./.> V. Sli.Hi,,,,, flSSD), .>• L.J.

C. 4411 11 g n. I). UJ.

{,, lliiiil V. A,.//' (I'<y« . tiT L. J. u.

377 :
(ls9t<) I Ch. ii7->.

'/) tu ft. Ciihr {lhHi\ I) .T. Bk.

14.^; 2 Ch. I). SOii; /' v. C.ti/f

(I8Hl>. ;,1 I,. .J. C. :.: \i .... U. 7(1S.

SteOrd. XVI r. -'.

(./) kf R'lhrrl, IS!)!) . C9 L. J. Q. B.

1!); (lUOii; 1 (J. B. I'.'i.

li,: i;„fio» V. /'«,/. (IS:(0), 9 L. J.

O. S. K B iV.i ; 1 B * All. .Itis.

(i) Kx p. Kiiiikn (IS77!, 40 L. J. Bk.

74 ; 4 Ch. I>. (kS'.p.

(*; hll.ut V. l%llll;M ('S-)l), 'ill I.. .1.

Q. B. i\;\ HI u ", .-isi.

11) t:„4,iiii V. r,i.ir (l.ssi), 51 L. J. C.

41; 17 Ch. I). 7'H.

L J W. B. 17:1: 1 U- H H Hi;
Umiliii V. r«i/r (IUSI, .'il L. J. C. M;
17 Cii 1). 7i;s

(«> E.I- p. Jhiiiii'l (I SSI), .'il L J.

Q. B. i>-. !• Q. B. 1) a'Pl : Hj/'. Il-yi

M.SUl), liO I. .1. ii B. :•>!; (IMM) i

U. B. -.Ml ; /;. p. .«//„• (IS'iJi. r,i I,. J.

y. B. i).; (IS'Ji) I U. B. 1 -J. S,,..

t.s I). l>ltiri„l U,(., /! Mii'iM- ;is li 'lO

L. .J. y fl. *'7 ;
(ISiM. I W B. -V'l.

{II, Kx //. tfirki (ISSl;. .".I I,. .1.0.

6iO; 17 Ch. I». 70: Ex ,: HVU.,- (I.ssi;,,

.W L. J. Q. B. -^"U; IS Q. B. D. ill;

Ex t>. U'liiii (m!t7 ,
111 L. J. U- B. :ilU:

;iHi)7'. I n, B. -itifi.



AWIONMKNT IX HANKKIIITCY. I».V»

iho hknkrupt oiit of liiit profx^rty fur tli)> iiii|i|ioit of Iiiiiim.>lt' ami •mu vi

familj or in <on«iili'ruli(»ii of IiIm »,i\iii.. yj ,
' \ «,, iIdjuk tin-

~

tniMiH) U i>Kto|i|a'd from cliiiinin^ (lit- |ir(>|ii>rty m the prolitx of the

hii»iiii«M as ntftiiiiit rrcilitor'* wlio iil'ti'rnnnU ilcnl with tlii> hiinlc

riipt ill hifl ouii riKlit in n'^inil ol' tin- |>i()|H'rly or liii»iiM'>« in

i^norttne'c of tlii! rirciiniotiimcn 17 . Hiu if tin- lMinkni|it ili>iil«

with niM'ta of tho lmnkni|itry witlionl itii\ iiiitl'oiii\ iVotn Hii<

triixtor, und without hii knoxUi'iL'i-. I hi' ti'ii<>tiM> . not i'Nti)|i|)e<l

from nraortiii); hiu cliiim u^aiiiitt u |iiii'i hn^ i' nr rnorti,M'^r<.'i> from

ihi" bankrupt: uk in thi' chw of hoiischoM turnitiiic- |i It in tho u»o

of the hankrii|>» (r). In thi- ciiim' of n <*<• ituil luinkiiii'try of nn h.>.',>i,j

iindiirharKoil hiuiknipt ih. thiMi proiniiv of thi- Imnkiiipt vents '*"k"«p»<r

in tho triiHtti' in tho hcioikI l>aiikni|ili v, us au'iiitist ii!l piTsoni

oxcept tho tniMof in the (irsf {m). Ami l-oo |« thru in thi- [los^os-

Hion, orih-r, or dinpositinn o" *\\r hiiiikni|>t liy the rnnsctit of tho

trustoo of tho lii'xt bonkriipti > vi'.xt nliMtlutily in tlio Irnstoo in tho

Mcond bonkruptcy by foico of tho lopiitod ownoiwhip ^/),

\//| Stf «'«/.« V. Bamii- ls|:|l, |

Taaut. 7M: Whilmwe <i (/ft„ii„, unit .

11 L. J. K«. JOl ; M M. * W. siix.

{<() Engrlhirk \ . .Vijon (IKT'ij. »l tj. J.

• '. P. 3««; L. K. 10 V. I' (ili : A. /•.

M/Mrf (1878), 4; \.. 3. bk. 74 ; !l < li.

I>. 312.
(r) Kx p. /orrfdHTfl . l/i T,. J. nk.Uil;

lOh. D. 621, Urpiiv V. Iiupmni />,..,

(•». (1878), 48 L. .r. Q. B. .-.I : I H M.

I). 711.

.i .I/...V'" ». K-vihi isr,:)i, :t:l L. .1.

«'. t'. ]M. 1.-, f. n, N.». Illilt; hr ,,.

ir,i.„., (iNTiii. Vi I'll. I). iMi: A> II

ll-n,l„mu ' .W\\ (i) I,. ,r. »i. H. ttOli
.

'i^Hi : u. 11. :•> I. «<•. II, nt V. n,ip,ii

19(UI). 6!l I. ,1. ('. 1S7; aiHKI; 1 ('h.

' ll'.ii., V. //..'...... (ls:lNl, 7 L. J.

• '. ". II'*; 4 Biiiy. X.C. J'.M): Mrii.,y \-

lmi;,„(i li" ', {ih;h}. ih I,, ,1.

<i n. .W: :i(. II. I) 711.

I 1





INDEX.

AIJANDONMENT.
of contract, 577, i'AH.

of ship, 460.

ABSTRACT OF TlTIiE. Seo Sale of Land.

ACCEPTANCE. Scti Bill of ExniANuE: t'oxTUAcr (2); Sale

OF OOODS.

ACCIDENT. S<!0 I'EKFORMAXIE.

ACCOMMODATION BllJi. See Bill of Exchanoe.

ACCORD AND SATISFACl'ION. Sec OoNTRAcr (s).

ACCOUNT. Soo Payment; Puiscipal and AuEsr; Set-off.

ACCOUNT STATED.
debt implied from, 76, 77.

parties to, !*1.

infant, 380. :W7.

of equitable debt, 79.

of future debt, 79, 437.

where there are nii cross items, 77.

consideration for, 'X.

debts irrecovei-.ibli' by statute, 78, '^03, 071.

whoi'o there are cross iti'Uis, 79.

items irrecoverabli , «0, (>.j(), OJl.

re-opening and falsityiii}; settliil iiccount. HO.

fomi of, oral or in writing. 80.

bill of exchange, 81.

deed, M.
action upon iinstamped documeut, 79, OoO.

ACKNOWIiEDOMEXT OE DEBT,
covenant implied fioui, 81, 083.

by infant, 380, 387.

to avoid effect of Statutes of Limitation. 71' 1, 7'J9.

ACT OF GOD. See Perfoumance.

ACT OF PARLIAMENT.
debt created by statute, 103.

contracts legalized by, olo. 839.

contracts illegal by. 510.

contracts discharged by, .')()8.

remedy given by, wh'^n exclusive, 103, oa.>.



2 INDEX.

ADMINISTUATION OF ASSETS. Soo 1'krsosai. Rei'RKsen-

TATIVE.
real iinil porsoiml a»Notn, 100.

legal and ('f|uitiibl(' a«M'ts, \>'Mi.

primary Imbility of p«'i'i«>iial iwtat", 101.

oxoiioration of pfrsoiml cstiite, 101, 102.

allowHiico of fitatiit«'-l)aiT('(l dcht, 710, 720, '.I'M.

priority of debts in, 101, 110, 43s, iiai.

HC't-olT in, ':H.

right of creditor to follow assets in administration, 101, 015,

iistaiiist heir, HO, liM).

ajjaiust devisee, 100.

ADMINISTR.VTOR. .Soo Peuso.val Rei-hesestativk.

ADMISSION. Soo Account St.ited ; Estoppel.

ADVERTISEMENT.
contrdft by performing terms of, 10, im, 44(>.

AGENT. Seo Priscipai. axd Aoext.

aoistmi;nt.
contract for, lUH.

AGREEMENT. So- C'oxi it\cr.

ALIEN. See Coxtkact (4) ; Illiujai.itv.

ALLOTMENT OF SHARES. See Cuntkact ('!) : Co.mpaxy (4).

ALTERATION IN WRITTEN INSTRUMENT. Soo Con i inrT(8).

ALTERNATIVE PROMISES. Sue CoXTUAcr (0) ; I'EUiDitMANCK.

AMUASSADOR.
privile^i! of, and of liis ollkeis, ;j,S2.

AMBIGUITY.
latent and patent. 140, 141, TM, 1221.

ANNUITY.
contract to pay, not witliin StatntM of Frauds, 172.

misstatoinont of age of aiinuit:int, 227.

Hale of, time essential, nil.

condition that annuitant is alive, 227, 493.

discharge of, in bankruptcy, 7 j3.

APPRENTICE. See Infant (4).

APPROPRI.VriON OF P.AYMENTS. See Payme.vt.

ARBITR.\TIO\.
(1) tUfirriia,

agreement to refer, 091, tiil:).

action on, (iOo.

specific performance of, fiOli.

us condition precedent, 4.)f, 004, ti9l!.

reference by oiilor of ("out t, (>'J2.

under particular gttttut«'s, fillj.

revocation of nforonce, 1)9!).

slaving proceedings, 1)96



INDEX.

AUHlTRATION-.„«<//,H../.
(2) A rhitriifiir.

ii]>]iuintiiiont of, (i!IH.

ri'Diovnl of, ti!t!».

(;i) Aii'iiril.

cflVct of nwanl in t'oii('lii(lin<; iwrtk'S, (W2.

ill iliNohiii(;tiif; vliiiin, )>!>).

remedies on, (i!iK.

limitation of uction on, 702.

AUCIIITKCT. S'.l I'HINC ll-AT, AM. AOENT.

ARIUVAI..
of ship, uncli'v cbuiti'i-iHiity, l-'tli, 197.

Mile (if t/;(M)ds on, 472, 17H, WA,

ASSKTS. Sw AiiMisisiKATio.v oi- Assets: I'kkso.vai. ItKriicgK.v-
tative; IIkiu.

A8SI0NMKXT OV CONTIJACT. Suc^ (ovena.vi Hlxxinn; wnii
liAXK: IxsfllA.NTK.

contiuc'tw ineiipable of a»«ij?nmcnt, 319, .>20, 852, H70.
lit coiiinion law, S-4!».

liy iii'W aKroenii'nt, o'^, 64.'), Sfili.

by law iiicrohant oi- (u.-toin, KoO.

instrumi'iits nof;ofialili' hy statute, 886.
ill eiiuity, H.<l».

under the Judicature Aet, WO.
of foreipi cimtraet. S.'i:).

l)V operation of law. iiiairiajjp. S-IO.

at death, 021— i)37. See 1'EUS'jXAI. ItEtltE-
SKXTATIVE.

in bankruptcy, 0;t!) O.Vf. SiM-ltAXKuri'TCY.
projH'ity assif^nable, H.JM.

after-acipiiivd jiroperty, S29.

expectaneies, Hj5.

form of e<|uitiiblo assi<»nnient, fi.'i".

voluntary assij^nment, and declaration ot trUBt, ,sjl, sjj.

liiiittifin nturtU fiiiisti^ N.jti.

(stamp, H5H.

effect of equitable a«si>.'nnient, upon property, )S29, S55, S(i;i.

how far assi};nee is att'eeted by e(|uilies, SG4.

set-oft' by and a;;aiiist assijjiiee, 742, Hli.5.

reniedieH of assifinoe, N29. .S.5:i.

notice of a«si';niiient. in ecjuity. N)'**.

under the Judicature .Vet, 8,52.

form <if notice, siil.

efleot upon e([uities, Ntij.

tini • f< giving notice, .Sj2, 862.

notice to ajrent, 802.

to one of joint debtors or co-trustees, 8ii2.

efTect on luiority, 8,^)ii, 802.

itssigumout for the benefit of creditors, (iOO.

.\SS10NMENT OF LKASE. See C'ovesaxt hcnsixo with Land;
Laxuloki) and Texaxt (2).

ATTEST.VTION. See C'osthact (5) ; Coxikact uxdek Seat..

ATTORNEY. See 1'hisoii'ai, asd Agent; SoLicnon.



INDEX.

AUCTION. ,. , .„ ...
applicntion of Stututo of trunilB, 1S7, l<u.

authority of uuctionccr, l^N. :)<»*•
. ,, .,„,

to roeeivo piymont of dopowt or purdmso-money, 74. .165,

to'rewivo payment by chwiiio, 300, 030, 057, fl«4.

revocation of aiitliority, 331, 3()ti.

contract of cale by, 10.

withilniwitl of propirty. 330, 331.

rctvuotiti}? bid. 'J3.

ucceptunce of bid, 10. 23.

nii^tnkc in biddii.j?, 2. 211, 224.

partioiiliirs imd conditions of solo ax piirt of, 14, 1.0.

oriil statements made at auction. 120, 122_, «•>•>•

sale •' without reBor\o,' iVc, 245, 330, 30j.

emploj nient of puffir, 240.

deternnf; bidders, 240.

as presumptive evidence of viilue, 2S7.

otieninc bidding' by the Court, 240.

AVERAOE. Hoe 1n8UR.\N( E (Marine) : SniP.

AWABI). Hee Abbitiuvtiox.

HAIL.
. „..

contract to indenimfy, o2I, 50 1.

application of Statute of I'rauds, 162.

BAILMENT. SeeCABRiF.it.

for i-o-deliveiy on deiimnd, 402, 1 17.

insurable iuteroct of bailee, o32.
_

liability of bailee f..r wrongful conversion, 463, 717.

for iieglif;en<'e, 500.

for loss of thiiiR bailed, 500, "00.

getting; xiyjuf t'riii by builie. 300_._

damages for wrongful detention, "74.

BANKElt. SeeCllEiU-K.

liability for money deposited with him, ao.

loi- interest ujKiii. WiC.

limitation of action for, 710.

money deposited on joint account, 001.

_

liability for not pavinfl customer s checiue, .10, 7(3, tM6.

for paying contrary to tenor of checiuo, Hi 4.

for pavinfi oa forjied indorsement, 8(5.

upon letters of credit, 771, 774.

rovocation of authority to pay cli&iue by drawer, K(4.

by death of drawer. 8.'4, 927.

taking bond ns security for account, 082.

recovery of money paid in mistake, 05.

interest upon overdrafts, 800.

rights as holder for value in duo course, 8(4.

liability to third parties, H70.



INOKX.

M.it.VJ.

BANKRUKICV.
(1) Pri)i»rti/ nalinij in the trunhe.

offtft of ivceivinfr finlfr. 731, 010.
effect of ailjudiciition. 7 J2, OSit, W(», 942.

relutiun buck of titl<', 37, )M(), 94 1.

contracts not etiforcnublo by Stiituto of FriiiuK, 207,
executory rmitrnetH. 94;i.

iwraonul contmetN, i(4o.

rights of actiiin of biiiknipt, iHl.
ro|Hiti'(i owniTship, NOl, 948,

inutuiil (IfbtH and ori'dits, 744.
fraudulent pii'fcri'ucc, 57, 940.

uftcr-acoiiirfd projHTtyor carninjjKof bankrupt, 931
proti-ctod fransuc'tioiis. 949.

property bold in ti\i>t, 940, 919.
money and i>ro|H'rty in hands of oRont, 950.

dicclinnier of contracts iind property, iM)2, 943.

(2) Dehlf i,ri;;ihh.

in fjencnil, 73;(.

preferred debts, 7.'iH.

claims i'or unli(|uidatod daman's, 730.
contingent liabiliti(>s, 73;J, 7.)4.

liabilities incapable of estimation, 755.

debts incuri'ed by fraud or wtonf;, 737.

effect of the Statutes of Ijiniitatinns upon. 709.

interest, 813.

damages causwl by disclaimer by trustee, 947.

(3) Efftd i,n«iid-rui'<'!t.

upon jieniling proceeilin^s, 943.

bankrujitcy of partner or co-debtor, 758.

upon contracts i.t suretysliip, 312, 313, 668, 739.

in discharge of ilubt, 732.

ui)on offer of contiait, 2t).

as a defiiiei! to sjieeitic performance, 833.

in breach or rescission of contrait, 78, 207, 33.'1, 610, 8,54 . 9 CI.

discharge of fori>igu debts, 760.

second bu.ikruptcy, 933.

(4) nthr iiwttim.

effect of foreign baiikvuptry, 760.

contracts in fraud of baiikruptey law, 523, .562.

recovery of consiileiation. 363, 304.

estoppel by statement of debt, 361.

application of rub s of, to administration and winding-iiji. !•!•,

110. 743.

BABRISTEi;.
cannot sue for foes, 30, 7>,

fiduciary relation of, tu eliciit, (il.

BETTING. 8eo Illegality.

BILL OF EXCn.\Nai^ AM) I'lti >MLSS(>11Y XOTK.
consideration, 6. 4 16.

of accommodation bill. 47.

effect of fraud, duress, or illegality, 210, 211, 291. 436, 52;

recovery of, upon dishonour, 70.

upon failure of consideration. 47. 69.



4)
INUUX.

HILL OK EXCUANOK AND I'HOMISSOUY NOTE-c.*<i»»W.

form of bill, HOi», 870.

not«, N'«.

doM'gnation of portion, !ilM, IHH, H«J9, S70.

in cttHO of iMirtners, 3TC.

holtk-of an ofhce, 2«4._

who may accept, 'MH, 870.

iicct'l)fnnco »«7<r(i protnit, HIS.

joint anil nevoral partie*. HOd, 34».

xignatiiro by 8K"'i't. m**, !H"._

Hipninpr blank bill or not«, •«17.

forced and unautliorised nignatiirt'H. •.»»!, 522, N72.

date, 030.

contract of drawer, fll»7, S70.

acceptor, W.i, S70.

ucueptor for occommodution, 47, n70.

of maker of a note, 87(i.

of makers of joint and wveral note, N7«.

indorscr, S70.

right of indemnity of ijartics («<»•/• nr, -15, 4<, 66«.

payment for honour, a 18.

admiMMon of extrinsic evidence to vary, 121.

negotiation of, when pennisxible, S7vl, 871.

when payable to bearer, H70._

when payable to order, 70, 870.

by deliveiy without indorsement, 70, H70.

of overdue" bill, 59, 871.

ni.tito of indorsement. 4<)3.

rii'hts of holtler. or holder in due tmuM', -JNl, 872.

to prior party. 871.

ihmntiu iiwriii caiieii, 8.')(i.

lime of payment, upon or utter pioxentatiou, or demand, 463, 870,

payable upon condition, 450.

days of grace and foreign UKanceti,_129.

daniagex for detention of money, 774.

]daee of imyment, 403, (>24, H70. N70.

foreign bill regulated by, (>:ii), 815.

notice of dishonour, and excuses of, 404.

discharge of, by renunciation, 581, {>74.

efteit of receipt indorsed, 058.

payment in p\inhase or in discharge, 0()7.

piiyment by patty secondarily liable, 47, 060.

payment for honour, 09, 70, 318.

in bankruptcy, 750.

effect of aU"ratioii, 5H0, 5!M, 593, 050.

made i efom issue, 597.

made by mistake, o9().

made iii correction of mistake, 590.

stamp, 590.

action on lost bill or note, 598, 599, 055.

interest recoverable, 807, 813.

foreign bill, regulated by place of payment, 626.

usances, 130.

interest on, 816.

payment by. Sec Payment.

HILTi OF L.\DINO. Sw Ship.



INDKX. 7

HILL OF HALK.
tiitemont of vonHiilerutioii in, HIT.

receipt for H'w-l" operatiiij; rii, ().W.

BOND.
giDKlu ond with i-owlitiini, 1)7.

forfeiture of, 1>7.

muumiru of tluiiiiis{i)!<, U7, 7!i"*. wii).

intiTt'st ri'cr>vorulilo, 7!»S. Sil7.

relief ajpiiiiht forfoitiiri', in t'liuiiiiTv. 1)7.

under atutute 4 & o .Vnno. 117, 7!I7.

under N & !( Will. III.. ilH, 7!»7, 7l»S.

interoit puyutdo upon, lis, S(>7.

>ti)ucific jierforuiancu »t coiid linn, its, 7!).>.

liinitution of iiction on, 08, 7i:t.

jNiynient into Pourt, filH.

BOTTOMllY. Sec Hiiii-.

BOIKJUT ANIt SOLI) NU'I'KS. See I'lilxcliAl. .\ni> Vok.nt (.J).

nREACII OF CONTRAt'T. See Co.ntra( t (7).

BKOKKR. fHo Fu.vins (."hiatvtk or) ; I'iilnciiai. am> Aokm' (2},

(3).

BUILDINO.
claim for Imildin;; on land of another, :H.

buildinjf contract, mistake in i|uaMtities, "Jii.

paynieut of (itiantily siuveyor, Mi^.

condition of ari'Uitivt's cirtificate, |t!0, liil,

claim for inoomplete work. .'iN.

payment for extra work, I'id.

perfoiiuanct! lieeomiii^ imiKissibte, ^!W).

penalties for deiuy. TiMi, MiJ, Hii;t.
_

caused liy act of employi'r, .>()7.

set-otf of pin.iltii's from jiriie, 7'lti.

construed divisiblvas to wi>arato hous •«, 47tl,

s;f.».

completio" 'f. l>y executor, S2!t, S;{0.

apiilicalion of Statute of Frauds, 17'-'.

specific performance of contract for, H2'i.

covenant for, runs with the land. s!l(i.

covcuuut.s restrictive of, !lll.

BY-LAW.
debt for penalties under, ;$.>, 101.

limitation of action for, 101, 70r».

notice of, of company, 1:12.

CALLS. See Comi-asy (4).

CAN('ELL.\TION. See Contract (s).

CAPACITY OF rAUTIKS. Sec i oui-oRvnox :

Wife; Ixvant; Ins.\nity.

ll'SllAXI) AMI



8 INDEX.

CAikRIEB. »oe Miiir.

1. Of goudf.

y *)i'. ty of, ftx iiiKurer, 131, flOl.

jixprrxu i>r iinpliiol (>xr«;|itioiii(, I'i, MX.
rarriuKu " ut ownor'8 risk," 5()1.

u( railway anil ciiiml cdinpunipi, 12, 501,

ftir iiogliKt'nc)', 54>1, iMMi.

Hs wanhouwmoc aftor rurriaKO completrnt, .MM,

62d.

for (lofault in (lelivcry, fl'J.V 7N3, 788.

nuiwiiro of damagt-H, 707, "h;J—7H6,

jircffruntial churgcH by, M.
oxcorwive c'hargiis by, li:<.

inHiirabli) int»!r««t of, S^8.

agency of, pronuinptivoly for eonHignoo, lua, 341, «()7.

Ui ucii'pt tlflivory of gtKNlH, 2«.

uniliT tho .stituto of Fmudx, 193, 207.

from necfiwity, 318.

2. 0/ iumtetiiftrt.

liability of, for failure to carry Huf»'ly, 302.

for delay, 12, 6«2.

naHHongor travelling " at own risk," 5<>2.

for imxHcngor'a luggage, 502.

exceptioUH, 12.

ineamire of damage, 769, 780.

paHseiigorV liability, for payment of fare, 35.

for carriage of luggag-o, 33.

CAVEAT EMI'TOR.
application of maxim, 5, 240, 200.

CEETIFICATE.
of architect or engineer, as condition precedent, 460, 61M.

of nharen, ustopixd by, 11, 88j.

CHAMPERTY. Il.LEOAUTY.

CHARTER-PARTY. Soo fSiiip.

CHATTELS, fteo Goods ; Salk of Goods.

CHEQUE. See Hankeh.
form of, 873.

issue and indorsement. 873.

forgetl indorsciiii'nt, 875.

crossed iind no:. -negotiable, 874.

post-dated, 870.

operation of, a>> nssignmont, 874.

tender by, 031.

imyment by, (>50, 927.

to agent or 8»!rvant. 004.

presentment, 057. 873.

revocation of anthoritv to pay, by drawer, 87 1.

by death of drawer, 874, 927.

recovery of considt-ration on di^shonou^, 70.

ihiimtio mortis cmied of, 8,i0.

CHILI*. See Infant.



iNmji.

CHCMU IN ACTIOX.
mIo of, not within Siil)> of Otxxlii Act, \T<i, 17-1.

•wiignmoDt of, Hit).

ropttted ownoTHhip in biinkruptcy, (MM, ))|P.

CLUL.
riKht" and liaUlitioH of mombora, 3N0.

COGNOVIT.
to confefiH jiulKmcnt, iind dofcnuancp of, I()6.

COHAUITATION. Set- Illeoauty; I'KixriPAL and Aokjit.

COIN OF THE in;AT.M. See Paymrst : TexnKB.

• •OLT.ATKRAI. AOIIKKMKNT.
I'ffpct iif, on written coiitrout. 125.

on billM and uotnH, 121.

in mutterx uf equitable juriMlictinii, <'J2. I'JIi, H'M, S'M.

COMMENDATION.
diNtinguished from a wnrrunty, 3.

effect of, aH ground of fraud, i, i'Mi, 237.

COMMWSION AGENT. Seo I'KiKtiPAi, ani. Aoekt.

rO.\rrANY. Seo Cohi'oration.

(^ntracts intrn und ultra vim, 41H, 42(», 421.

txirrowinff powi-TH, 421.

power to dniw, uiiko, accept, or negotiate bilU or note*, 42!J.

42H.

nititivation d un:iuthorize<l contract by nipnil>errt, 432.

2. The rroinolrr.

fiduciary relation to the coni|Niuy. 2iMl.

bonottcial contrtu'ts of, 23n.

rocovory of illic^it Kainx, :(37.

agency of, to company, 320, 4:J3.

contnictH with, by arti'io* of jissm'intion, 2!»7.

liability for untrue statements in the prospectus. 237.

3. /Hrrrtvr).

fiduciary position of, 29(1.

benelieiul contmcfc', 2;I0, 2IHJ.

illicit Rains, 337.

power« and authority of, 32(i, 430.

of quorum, 326.

delegation of authority, 330.

notice of powers ol, 431.

ratification of contracts of. with conilmny, 2.'l!t.

with third parties. 43.'.

warranty of authority by. 433.

liability"for untrue »tiitumcnt in iirospoctus, 24}t.

qualification shares, 17.

4. Shuren,

contract for, by application and allotment, 17, 22.

notice of allotment. 20. 21.

rovocution of u|>plication, 23.

bv infant. 3i> '. .Jltl.

repuiliation of. for fraud. 237. 257, 238, 259, 261

.

recovery of d<']K)»it paid on iipplieatiim, b7.

;ju2



19 iNi>i:x.

COMVAKY—n'MliMwi/.

•I. SAuf**—continnwl.
whin uwi(inal>lo, hHJ. ,.....,,
contrHcU (or tale of, not withm Stiitut« ol J^ruuda, 170, 171.

174.

uppt-ilic |»orr<>riii«nce of, 1*^3.

iiivuliility «( tiinx barKHini, MO.
tliiiiiii((nH' fur nut iloliviriiiK. 778.

imU'iiinity of br«k<r, 4J, 302.

rci-<iv«<ry of ilc|M«it on (niluro to rum-
jiletP. 07.

tntD»f»r of, by duwl in lilunk, l):l,

•u>ijcct to •ppMViil of directors, l«l.

delivery of tertifieut»'B, NN5,

triiiiHferubU wri|i curtiHriitnii, MH.5.

effwt of iiiitici' of nio.i)jiinn'iit, N<H».

liubility (or cbU», of imture of HnttiiiUy, KU.

of joint Hhttrcnolder)*, 3(Ki.

of pxwutor, l»3'i.

in liunkriiiitcy, 7i(i. 1M3.

upon iruiiNfnr to iiifunt. ;ll)l.

iot-ofl Hpiinfit i'oiiij)any, 7'IH.

pt-ofT ill wiiiiliiiK >>P> 7 Iff.

upplieotion of ^tutiiti- of Liinitntionii, UM,
(iM, 705.

turtificttto of, uatuppi'l by, II, HM^i.

3. DtbriiliirrM,

Kvnorul borrowing (lowpis, 421.

power to iHRUe, 422.

liubilitv U|Km unauthoriziMl iMsuo, 40, 422.

coiigtriiction of, an a charif" ujioii projierty, HM4.

a«i«iKniiient of, 8H4.

6. Itiiihtt iihU J.iiifiilitif.

liability of, upon contruitn of iigonti', ;J2<), 341. 4;tt, 4!13.

for fraud of u){ent» 2.j.j, '2M.

effect of notice of tniHt« and i!<|tiitieM, XIMt.

Ket-ott' by and agaiu»t, 71H.

COMPOSITION WITH CBEniTOUS.
by deed, imrtiei* to, 290.

condition of execution by other partii h, 2, 12J, Mi,
conxideration for, 443, .'>2I.

avoidtnl by collateral udvantap:o, 302.

diHchur^e of debts by, (i44, ti(i8.

reloaiie of security by, 304.

diticharKn of Hiirety by. 078.

rijfht of >urety to dividend. 008.

in baiikiuptcy, avoided by collateral advuutago, 323, 302.

discharge of surety by, 387, 078.

right of surety to dividend, 312, 313, 009.

COMPOUNDING OFFENCKS. See Illeoality.

CONCEALMENT. See Fbaud.

CONDITIONS. See Costbact (0) ; Peii>orma>ce.

CONDITION'S OF SALE. See Aucriox ; Sale of Land.

CONSIDER.VTION. See Contract (4 ).
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OONHTUUmnN. S., f.,NT«A«T(5}.

CdXTRAfT; CuSTBACrr',

I'KKroHMANrr. Ac.
OONTBAOT. Sn AnHKixMKTr ot

8BAL ; FlIAlK* (STATt'TK iiK)

;

I. /*»/!»"/.

Minflit I'linti'iii't. I.

in writitiK> ". I'-l'

oontritct umli'r «iil, f*!'.

oontrai't iif rm'oril. \M.
exprixH, iiiipliiHl uiul iiii|ilu-(l in Uw, H, :|0, 4'1, 94.

i. Formiiti'iii iif,

bj •(?'''• iiii'iit. »iinjilc iimtnii'ln, 2, H, M.
ciintr.K'tH uikIi-i- »i>iiI, 'J, HI.

by oflfiT iiinl iirci'ptimci', otior o( ftowK 10.

{[iiiiraiitiH'. III.

i«lt>'r» lit rri'ilit, It.

i»(lvi'rti«'mmit«. 11.

tiiiH' t ililt'K mill tiokntH, VI.

rtmi|Mil-u>i'V |iiirchit<«"t ot liiiid, t'J>

itimilitioiiiil olT'T, !.">.

cfontitiuttiici' of iilttT, 'ii.

rinli* •'> withilruw (iiTor. 'i'A.

viiruttioii of olliir, 'J-i.

niV(H:atii>n <>( oITit, \ty flfBth, Tt.

b> '.,uiikni|>tcy, 20.

rpfiiMtl ii( olliT. 23.

uceoptiiiu'o i>* i>*T<T RH«pntial. U.
nccoptiiueo by thiol party, IH.

timii t'lir uui'uptiiitci', 22.

fonii of ucL•••ptlllCl^ 10, U.
acccp'unro of coiiiliti< mil otter. 14.

conuitioiml iii'ci'|itimcfc. 13.

cct'ptani^o vurvins: from otTiT, 1«, 24.

by purol of otttr in writiiiir, 11", 14:1, 201.

coiiiiniinii'iitioii ot urocptiimM', wiioii csm-ntiul, 19, 20.

roviK'iition of iicLoptiiiiiT, 21.

from uccptiiiiou or rxuiiition of c-onHiaonitioii. 2S—30.

coiiKi lonitioii (>.\fciit«l upon rxpiost oxprc-.s or impln«i.

30, 42-3:J.

consent to execution of fmsulflnitinn, .12.

con»iclfiiition Pxeciit.Ml without roiuest, M, 44.

pxociitiil ii;;iiiiist tUf will. M.
consiiliTiitioii olitiiiiKil I'V friiuil. or wrrmK, •'4.

part execution of the coiHidoriition. 3(i. 41.

r<'!<eis.sio!i liofore eiiinplftioii, 40.

.•J, Gentiiliriitinn.

definod. 3, 4:h».

oxocutpil iind executory, 0. 2S, 4 10.

murriuj^e, 440.

natural love anil nftection, 442.

tenure, 450.

(orbeai-nnoo of riphts. 4)fi.

of e^iuitalit"! ripht, 447.

of doubtml rijfhtH, 2:11, 44H.

of pretendi-d ri^ht, 41", 448.

stavinj? prociivlinps. 448. ......
of oxittinp Kill obliKatiim or duty. 444. <4>.

of moral obliir.itioii. ". -14. 44:1.

of piiHt mattp'r, 7, 20, 440.
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OONTBACT-«'M«<wM«/.
3. r,'Mn»iirnili«ii—oontinuwi.

muat move (r«>w thw promi«w. *»•

in c«i»« of n»vi»i»«>ii. ««•'•

wban ii»»utiiil. wniplo wntrmcln, i. «. <».

bilU mikI not™, rt. 4;«».

uuarenti'i*. H. ui:», IHi, 4:i«.

coiitmilH iiii'l''"' «•"'• "• *•;.'*• *•"';•
,.,, fc.u, u...

in tuif* ol ii|uitable jum-lutMHt, »•», ^JT. »•». MO.

•tittcini'Ut i>(, 43'. ^•'•

erto|.pelby.4ia. •I4».fl««>-

in bunkrujiUy. 'H, HI.

adetiuikry "f . •l'i*'i **""*.

miminiit, 0, 4-11.
. u-

rKuvnry »(, on fnilur" to oowplt'U'. Ot.

upportionmfnt of, 'I, 72. 4iO.

ofTett ,,Till.(iulity. W». 441, 470.

effect ol, iu i»i)»»iiiut!nt of ditmitge», «•».

I. /VirttM.

contract rwiuin* two partim, ^»w.

wme wr«m i>urty on Uitb mat*. i«M.
,«,„...,.,

mi>.tiike or n.i..r.i.rf««uUlion of p.T«muhty, IN. l», iii.

2<H. 2«H. 3JH.

joint iiartiOT. dibtom. ;«>1.

nVlit of c«)ntribution, WW, Ml,

cnsUtorM, ,M.
»urvivori.hip of Imbihty and riKht, .Kl.i, JO*.

li'uw by iMi-tvnuntu, iMrtl.

foiitrBitu with pattner*. MIO.

joint oiiiploynu^nt of «.rvant or uKent. .«10.

joint and N.'V.-rul loi.tracU for Hunio mattir, JW.

coimtniition of. ;H):.

«ff«!t of c»)utrait an to third iwrtit". Mi, i«i, «».
""

,
« " "nublocontracfH. S... A.-..U.NMENT of Contract.

of ...mtrHit* or ..w r.t. H«.. I'KlMii'At .i»D Ao)
.

Sartii'H in rquitv. il*7.

e.iKnationofi«.rti.-H.->U4 -Jim :im..

within tho Stiitiit.- of KraujH, INO, ISl, 31».

ovi.Unce to iil.ntify. 1H7.

capacity of. pn'^uiinxl, :W«.

coTjKiration, 420.

infant, :JH«.

married woman. 31»4, UlMl, .liii •

iiernon """ mmi'ii' innitii, 415.

ilicn. im. :W4. itHt. 510. 442.

by atn-ctniont of parties or by »tatuto, '."••

™rtlv in writiuK un.l partly by parol. U .. 11». -«».

Drelimimirv negotiation ami uKrmii.nt.l.J, no.

?ne "ntract conUiini-d in H-voral wnt.np.. and conv.r»ely.

la. n«.
gifrnuture. 123.

by attent, 1»7. 1»0, 327, 347, 349.

attestation, 124.
, ^, ,, 4.1-1-7

oonstructiouof:—l«'l'«ng»tothe< ourt, 14-, 1.7.
oouBtrucuoa o.

^

^^^k,^^
^^y, ;„ ^^j,,,,, ^nj partly by

parol, 143.
,

contracts partly writt.'ii and jwrtly printod,

143.

in foreign langtuiK', 134.



IKUKX. i:i

•i.nliKK t" 'irJiiiitry liturul

CUNIBAtT-"'""""'
.>. I'linlrtift lit f^ ,!.>—••' >n»liiu«<l.

gMMtal ruliw <>( iNinKtructtiin:

ini-Hning. U^
, ,., i m

i-<miitruHiv<« uiul impliwl t'rni", l.>» i>»-

imni'tuttti'iii, HI. . ,,

imuiiH.ruti..n ••. f-niK" U*. I«'. '••'• "•'^•

in (iiv.mr "f tuliility, l»l».

.>( »iii»>imimi« ..xi>r«-»i..ii».,H» -••>;•

oiMTutiv.i w..nU n»trut.«l ...v r-fitul-, II..

ol uiininl wonU. lit-

of l»XP«"J''.'<>ll*. l'^'-

,.orr.'l.<m <>l iiiHtukf, I IT, Jilt.

roi.>iti.m of Mm .l.«i:iil>ti«>n. M*-

,,: .•.von.nt* u« .».-jMii.l.tit ..r iii.l.'iHndfn* , l».V IW. •«•»

nil,
'S4W I't'onitr, N.I. tl. I"/"

ttdmi«.i..i> of .-xtrin.U- .vi-l.-u- ;
.. n.t.n i-m.

f. int..rpr.-t .ijih.-i, ..r «l.l.r.vmli<.ii-. !• •

to roim.ft wntiiiK-. H".

to pn.v." Bit of ,.Kr.<'»i""t, IJ. .

to .r.iv« .l»t.- of «u:r.-iii"nt. Wl. '.J">.

to prov<' fomlitioiiH ..f Mi){imtiir.', l-V

to jH-oT.' loUat.Tiil unnN^iiKiit-. r-'-

toi.Uiitifyp'itti'", i:iT.

to iiwertain Hiil>,|i-t.iiii.tt.T. l.l't.

to prove u-i>K<'H I'll'' <
"'t""'". '-"•

to piovi- foriinii liiw. 1 "•

topxpliiin uiiiliiK'"*""'' 'rv , ;ii....,iitv 140 Kl.

,M»H, 722. 7J1>.

rA» I'liiini'i.

I roatiuj? coiitim t, :«. _

voluntuv.v or Krutuit-UN ....»••

cowlitioniil uiH.ii hcilth, 4m, M.\. •'"«.

-£;;:l"P'S:'.S-i, -^ --^

.ou2:^iouof.M>l-.v.l..vn.,,.i.uto.^.hirap.rt>.-.J«.

cou.litioi. of a.L.aii.l or <...tuv, H... ^' ••

in .ippronti..«hip .U;-. S 4m. ^ ";•

'^*}J^
'

porfornuinc- of cou.Ut.ons V^;:'' ' f i ;•

Waiver or aiHp.>us«t.o.. or ^"/"'l''

^iv - Is."- is.i.

alternative promis.-, .l.cUou ol alf.„Mt,N.

.

notice of election, 4«i)-

effect of notice, !'<"•
,. -.it

impossibility of one .ilteniitne, .,\., .'.o-
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CONTBAOT— f.i-^w""'.

7. The /Void»«—continued.
iilti>nmtivopromiwB-r<.)(<(i»H<''.

fwcifii; ix'iioiniuuco of condiliou of bomi, H», lV->.

I)roI!li^CI< to pay iu ilefuult of ptrfoniiouci',, 4N7

niouMUin of duiiiHgt'i<, 4^«, "Co.

roUutfial aKiitiiienti'. 121. Vio, \M.

iM a duftiu"! to .-peiilic pci foimnnco, lio, ».H.

lirvurh I'J ciihfruet.

acts (.luivuli'nt to bionih, by jiroiuiwr difubhng himselt Horn

IiiifoiiniiiifO, o;)0.

l.v rfiiiiiiciatii.n, oi .-ufuwil to oonipU'ti', Jb, Mi.

rciiuniiatidii icjictcd or witlidniwn, »;.'!«, 0.J9.

««« ct IIIon fonditions proit'dt lit, 480, (il)!*.

by luinkiupt- y. (HO.

co«tiruin>; bu-aclKX, 7l(>, 770, 9(l8.

liability for indm inf; pmty to broiik liw contviiot. im.

DtKhiiriir (./' iiititniit.

by avbitiiuion and award, ^ce AuuiTUATIox.

bv bankrupt! y. i<oo lU.NKurnxy.

by conijioHitioii. Mi« CoMi-osnioN with Ckkuitobs.

by i"stop|i(l. See KsTorrt.L.

by niiT^cr. Stv Mkhoku.
by pavnient. Sc- I^ymkxt.
by pei-formaneu. Sn- I'kkiokmame.

by M't-ott and <<«untncliiini. feu Set-off.

by tender. See Tk.m>kii.

by exereise of rifilit to (U'terinino, 4H|.

Kiiso dett viiiinablo by iiotico. 4SI.

IwiNO ditoiniiMablo by condition of forfeiture, im.

coutraetH of Mil" with Ci ndition to rescind, 183, 4K4.

service deU'iniinablc by notice, 4Sj.

by Act of rurluiiii. nt. 5(18.

by altciation in written in.slrunient, by paity, .»«.».

by ftraiificr. oWK
by con-eiit of parties, 505.

when material, .'lill, .>!»3.

before tho contria t is (cinpletp, 097.

in correction of nii^tuke, M('>.

tiy aceid»iit or nii>take. .'ilM*.

of bill or note, oH;{.

(fleet of altciation, 5i»'_'. .j!t4.

burden of piiMif, .V.).).

mode of pleading, oUS.

>tanii>, *"!*<). .._ ,

by retcissioii, implinl from lap>e ot time, on, ()l«, »!.»

of eontractK within the Statute ol FrandH, 683.

of eontractK in writing, .X[.

of contracts under >-eal, j8'<.

uiMiii I reach "f wananty or condition, 71, '.'t)8, 484.

on breach of couti act, (>;!!).

on bankruptcy or insolvency, 207. 47.>, >)i«, 8.W, 8ft'.

944.

on the giound of fraud, '257.

on tlic gioui d of miftakc, 21S, 225.

after pint perloininncc, 40.^576.

by release, loriii of. (i7;{. *u-i, •'79.

(if >iniple cuiitiai t. •i7;t.

iif eontruet uudir ^cal, 073.
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UONTiLVCl' c..»'»""<''- ^. ,

H. Disdwitji „/.<.i,(r</'/-(imtimifcl.

by ri'leawo, form ot— fcii'i"""'.

of coiitrnct of ri'conl, inil

...luneiaticm of l>ills anil nntcs, .'isl, t>74.

08topp«!l by, 073.
_

coiiMtnictii'ii of. 07J.

eoniUtioiml, (17{i.

by one of co-cioditors, (>"!•.

to oiu! of co-debtors, •>77^_ _ _^

I'ftVct iii"'ii »<\irotyi»hii>. ti77,_t>7H, 6iJ.

coTi-nant not to sue. t>7(>, •>"!».

etifi't of fniml npoii v.'li>a«>r, (>7!».

\.y rtccord aii>l satisfaction, wlnit is, M\--i,\i,.

of contnats unilir sial, 0-1 1. (>IS.

of juiIk""'"' **''''*' '"**•

consideration for, M'l.

with or by joint imrtics, (ij.'i.

by afjent, «ili>.

bv now a^'rivment. .•.7.')-.'<f«7.
_

"
partial and complete ilisehar},'.', .).7.

form and reiinireinents of, .".. '.

contract within Statute of I'riiUils, )«.'.

contimt in wiitin}.', .Wl.

contract uiuler seal. JSj.

acceptance of substituted i)eitormance, j81.

ert'ect upon breaih. iiSJ.

etlVct upon suretyship, .WV
--« .m-. «fi«

novation bv acceptanc... of new d.l.K.r, ojS, b4^. 868.

novation np.-n chan^.. of partnership, J.!l, h(.7.

of joint contracts, l.y acc.r.l and satisfaction, (.»...

by reh'ase, t)77, (')i!l. _ __

bv covenant not to sue, bih, (., .,
<)..'•

effect of si{;ii.d receipt, tlj., tw^, ">l'<>-

by tinder, li^i-i.

by pavinciit, titll.

by set-olT, 7;{!l, 74t», 741.

CWNTBACr UNl.KU SK.M.. SeelU.Nn: CoNTnAcr; Covi-.n.vnt.

deftiiwl. Hi*.

indoiiture, '.i.'».

deed poll, !•<>.

parties to. •iiii). :ii:. -if- .

^xecStlon of,' f.y -P-V'VVt^i:.::!
'

«
"1''

contracts witlini >tat..tc ot 1' r mis. ;^tl. l'>-'-

exocutambyonepaityoolv, .l.^N^-

condition of execution by otler paities, ., .'l, .<-.

delivorv as an escrow. !tJ.

execution with blanks, j».'.

execution by Hfjent, ;i^i.

attestation of .jxecut on, ill. Ij-t.

operation of, by reference to date, Jl.

in the cast* of an escrow. 'M-

oonsidei-ati.m, 0, SSI, !•!•

statement of, i:i., 442, (...i».

in e<iuity. i«», <i'>!". '»>"

aoceptauco and di>clainier, i>4,

mnrper in. l"'.'

\i\. ll'i".

, ilO'J.

<iHl.
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IM

(JONTUACT UNDEU HT^Al.-cmitiinieJ.

ostoppol by, 1(H), 442, «d9, «T3. .,„..«-
aischarpo or variation by nubwHiuent agreement, lOJ, a»J.

effect of alteration in, Ua, o8I».

effect of loss of, 698.

remedy ou, against real estute, 09, 101.

againitt heir, 10(1.

againHt duvisce, IdO.

primary liability of jwrsonal estate, 101.

exoneration of jH'rwinal estate, 101, 102.

liniittition of action on, 102. 702.

money charged on land, TOU.

CONTRIUUTION. See PKixcirAL and Svuety.

CONTttlBUTORY. Hee Company.

CONVEYAN( 'E. See Sale of Lask.

CONVICT.
statns and capacity of, 3»4, 38.3.

administration of property of, 385.

UOKl'OBATION. See Com: -ivy.

1. Ciijiiiciti/.

contracts iiitra and iiltrii rovs, 410, 420.

power to borrow money, Hi, 421.

to issue bills and notes, 423, 42H.

ratification of contracts, tillni rint, 419, 420.

mini vires, 432.

.•ffcct of notice of powers and acts of coi-poration or

agents, 4.30, 431, 432.

contract by agent, fur non-existent corporation, 320, 4d.J.

2. Fiiriii of ciiiitrdcti.

in what name, 428.

requisite of common seal, 423.

acts of corporate members or agents, 42!».

exceptions to rule, ordinary tradi- contract <, 424.

contiiicts of ordinary necessity, 424.

engagement of servants or agents, 420.

ai)])ointment of attorney, 42J.

contracts arising upon executed ctmsidem-

tion, 42J, 42(i.

for use and oceupatiim of land, 420.

contracts implied in law, 42<).

effect in equity of part jierformance, 427.

statutory fonii of contract, 427.

acts of corporation, 420.

majority, 420.

contract thnmgb agent. 320. 241, 432.

liability for fraud of, 235, 25(>.

3. A'liciis ill riirjiiiriiti iiniiii- mid I'll iiimihtri.

in what cases. 429.

to restrain acts iiUnt cin-f, 410, 420.

party to sue, 297.

COSTS. See Soi.ieiTOK.

when recoverable as damages, 792.
_

where damages are nominal. (>48. 773.

of action on a judgment, lo7.

action of debt for ci>sts aw.iided by the ( ouit. ^.i, l"..

indemnity against, 524, 794.
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C'oXTKArl ;h); I'ltIN* IPAL AMI

C08T BOOK. *« MisiNQ Comi-asy.

COUNTERCLAIM. See Het-okk.

COVENANT. See I'ovenaxt UirssiNO wiiii La.nd
;
Landlokk

AND Tenan r.

(om of, 96. lol-
. ,., ,.„

constructive, lol -luo.

from ai«"oital, 1.VJ.

h-omiickuowU-dj.Mii.ntof ik'bt, SI, l.>.. ...

implied in law, an.lun<Urth.'<-o..v. yu..cin}.'.\.t, loi, \oo.

conntruction of, us joint iiu.l scvonil 3ll.5.
coiiHuui.

^^ ;i,.,,pu,l..iit ai-cl iiKl.'pondfnt, !t... IWi.

bindinjj li.ir^. 1<>". I"--

effect of, in inorRer of dobt, SI, tin 1.

fOVENANT NOT TO Sl'K. Sc.-

Surety {•!).

(20VENANT KUNNlXCi WITH LAN1>.

^"

"^wheu the benefit of covenants runs wit), tho land, SS7.

freeholds, SSS. SM».

wheX Wentf cov..nants mn. with fK.hold land, ss«.

whe^tti'^l burden n.n with the ..versicn. S9.., s»,.

tenure essential, WH, SiOO.

to X':Ltr aiid in;:;;.sts in land applicable. MK., SOL.

interests by estoppel, SSS. S9i>.

execution of Icur-e, !IJ. SNS.

narticiilar instances, covenants l..r title, s.».5.

P*" jnoductiou of title deeds, S94.

rent and siTvices, s',i4.

renewal of lease. SiH.

pviiviso for re-entry, S!l,>,

option to purchase. Si).'),

ajjainst assignment, IM, loS, .92, S9o.

to repair and insure, s9(>.

user of land, H9T.

Who entithHl to benefit of and liabb' on, where cxpr to

bind assigns. Ks7.SHH.Mt,.

interests b;estoppel.S99,9..0.

reversion from year to yi'ar, .HM).

original lessee after assignment ot term. 9t»,.

assignee of term. 901. Wi-

severance of demise. 9(Mi.

executor of termor, 902.

Se in bankruptcy, 90-J. 945. 94...

underlessee, 901. .

mortpa^eo by underlease or assignment iHlJ.

Sf "t of nssiknn.ent on rifjht ot lessor. 9i.,.

assignee of reversion. 90.J.

mortgagee of reversion. 904.

revei^mier of leases under powers. 9(H.

severance of reversion, 90j.

effect of merger, 905.

indemnity of assignor by assignee, .'OS.
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WITH I,ANI>-«'H<i«Hfrf.COVKNANT RUNMNli

upon <"ov(>uttnts runnins with tho land iit law, 909.

rei<triotive covpimiitM, itoll, itll.

iiffirmativo c«Vlimllt^<, !•<)!».

purcbawr with or without iiotici'. Oltt.

constructivt' iiotiio, IM'J.

offect of lapse of time, !'l;l.

application to ^opi^t(le<l Innil, 91:1.

OKKDIT.
letters of, 11.294.

, , « ,,i
mcacure of tlamafjo for not honounnfj draft*, 771.

debts with fixed and inilctinitis, (J29, TH.

rpprosontation as to. Hit, ;iJ!>.

ealo of, applitatinn of Statute of 1-rauds, \bi, 174.

right of outffoint; tenant to, i:tO, lai.

CUSTOM.
incorponition of, 120.

repugnant to coiitrict, 127.

exclusion of, 127.

contrary to law, 127.

notice of, 128.

in charter parties, 130.

contracts of insnitince, 130, 309, (iO-1.

leases of land, 131).

sale of goods, 129. 301.

hills and notes, TJN, 129, N69, K70, St\.

bills of lading, S7(i, H77.

stuck exchange, 302.

words and phrases cxjilaint d by, 133.

authoiitv of ag.'nt regulated by, 49, 300, (>b4.

DAMAGES.
1. ,1/«(««)i III'. . . ,

distinction botwcn general and special damages,

nominal daniagi.'s. Ms, "73.

for detention of debt, 084, 1 14.

for detention of jioods, 774. __
give no right to i(i>ts, 048, 773.

measure of general dumages, 704,

presumption again-t wrongdoer in assessmg. .08.

proximate and remote. 7<ij.

matters contemplated by the parties,_(00.

notice of special eircunistances, 707.

injury to feelings. 70S.

personal inconvenience, 709.

prospective loss, 709.

assessment of, concbisivo, 770.

amounting to distinct cause of action, 7(0.

where promisee makes good the loss, 770.

duty of promisee to tnitigate, 771.

ri^ht of pronii-ui' to ninfev^ of mitigation, 7 1 2.

in particular instances, sale and delivery of goods, 774.

-03.
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DAMA.0E8- w"'!'"'"'-

1. MwMiir.' ../-ooiitinuwl. ,
. .^ , ..„

in pttrti<ulur iii«tiincer', sal- of »i«iihc pxnU, " '•
.

nR'iiMiiri'il by iiiarki't iiiin', 1 1"

bii'iirh lit wiin-auty i>v timiliti'in,

THl.

imiiin^t rurri'V "f k<><>iI^. T^Ji—_">">•

iif pasirlij^rrK, T**''-

iipiinst purchusiT of l;iliil,_7H»i.

;i},Miii-t vi'iulor i)f land. TH7.

ui-iiiiist li'usdi- of land, '<>

Mpciii oovciiaiit fiiv titli'. >«!•.

u]«iii tovi'iialit for .|iiii't .ujoMa. lit,

7!M).

iijion (iivi'iiaiit against a -iv^iiin- at.

7!»-.'.

for cost-" of acti.iii. 7!fJ.

umltT itiilcmiiity f'H- costs. 7ill.

a"aiust a;.'riit for lirnich of warranty

"of authority. ;i.-.ti. 7i>'.'.

a. Pfiittll'l <""' hi'/i'i''"'"' l>"""".l<-'-

distinction bftwccn. 7!«>. HtlO.

recovery of jional sum, 'Wt.

contriuts with iK'nalty, 7it7.

relief Bfraiust, 7!t7, M)l, (StKi.

measure of ilaiua^'c, 7ilH. , •

i , i

gpccitic pcrformanee of contracts witn ,,euulty or li.|iulat.' 1

conSion'ot'contracts a- to pc.ialty ..r li.iui.iat.a .1 nna;;. s.

HIM).

ki>,'er sum" i.aval.le in default of small, r, MH).

breach of uncertain value, sul.

fixed smn payable for w^vcral breaches, so..

deiH)sit on sale, HO:!.
__

Hct-ott' of penalty ajjainst contract i>nce, ,
Jt..

DATE. S.H.. liiu. OF KxciiANOE ; Co.ntu.vct ;
Coxruu . .nlkk Sk vr

.

DAY. Sec Time.

DEATH. S.'ellEIK; i'EUSO.VAr.REl'UESENT.VTlVK.

DEBENTl'liK. S..e Comi'any (.)).

nvRT
'
p.'esent, future, and on '''"ii'"'V„-'''i\f

'•

with fixed or indefinite credit. ()j!!», -H.

payable by instalments, , K!, «01.

implied in law. 8. 35, i-.

money lent, 35.

money paid. 42—53.

money received. 54—"(>.
_

uptui an account stated, 7()—«-

upon iudatnent of inferior t ourt. Si.

u^onjud^mont of for.ip or c.-loniaUoui-t. Hi.

upon foreign or colonial statute, sh.

upon contracts under seal, hi-

upon imperial statute, 1(13. _

upon debts of record. 105— !•»'•

f
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DEBT—ronfiwMcrf.

Snyable out of a special fund, •J'»3.

amugeM for dt-tention of, «84, 774.

DKEI). Sc<' PosTBAcn vnher Seal.

DELAY. See Specific Perfokmaxce ;
Time.

hEI. CltEDKRK AGENT. So© Principal and Aoent.

DEMAND.
Sroinisex conditional upon, 462.

olit payable upon, 462.

bills and notes payable yi\im\, 453.

builment for redelivery upon, 4(iL'.

of rent, as condition precfnlcnt to nfjht of re-entrj-, o^<.

DEMUBRAOE. See Siiir.

DEPENDENT COVENANTS. Se.. Covenant.

DEPOSIT. See Auction; Illegality; Sale of Goods: Sale ok

Land.

DIRECTOBS. See Company.

DISCLAIMER.
of contract under st-ul, 94.

by afsigneo of property, 902.

in bankruptcy, 94d-y48.

DISCLOSURE. See Fraud.

DISHONOUR. See Bill of Ex( hasoe.

DISTRESS FOR RENT.
wrongful, recoverV of money paid under, (>J.

recovery of jnonify puid fnun party actually liable. 52, 33.

in bankruptcy, 758.

DIVORCE. See lIusiiANU AND Wife.

DONATIO MoriTI.S CAl'S.i.

of debt, Hj(i.

of cheque, K56.

DURESS.
contracts inducetl by, of person, 282.

of <roo<lH, 2s:i.

by nbuse of legal process, 283. 2H4.

money obtained by, 52, t>2, 284.

bj or agiiinst tliird parties. 285, 522.

undue influence, gilt obtained by, fil.

contract obtained by, 285.

ajn-eeineiit with expectant heir, 28(i.

sale <'f rnvorsion, 287.

agT«>iiients with persons in a fidiioiiiry loltitmii,

"288.
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ETiKOTION.
, ^. .-„

in tho cane of ultornativo pToim»<<n, 4nh.

notice ()( oloctiim. 4N»t. .,,, . , , .,..

to confirm or uvoiil tontract, voiiliiblo for fmiid, Hi.

oloction oiico tnmle, irrPv.K.iibl.'. li.'il, 'JW, 4N7.

(Way us ovidcnco of cloftion, 'ioO, 2tM).

KliEOIT. >*»><• JrnoMKNT.

Half of. within tho Statute of h imuU, '«i, 1 14.

KXKMY. SofCosinA'T (I); Illeoauty.

K4UITAl»IiK RIOIIT.S. S«o Assionmkst of Cojjtbact.

asco. . iition for contracts. 4 tT. ..... . ,,,„

applioatiou of Statuto of KiaudH to in'"»"Mo intcrosts. I6fi.

ERASUllK. Sfo < 'osTUAi T (H).

ESCROW. S««' CoNTKAtT U.NliEB SEAL.

ESTATE AOEN'l'. Sot- PuisdrAL ani> Aoest.

^^brS''«">'t''ti""' "' statomont* of matt..r» of fact. 3, 4. oii'-

o<>4.

by ilo<xl uniltr seal, 102, 0,ii».

by iu<lKment, 110, (iHU, <iHH.

bin«l« pirtifs and pnvio.H. tWi.

u» to part of claim, <iH". "70.

a« to matter*! plcudod, <1H8.

must bo ploaihil, OHi).

bviudgnient by 'l«'f""lt' '"***•,
... , ..o,.

• '
..rKum.'uts c»miH>tt.nt and omittod. -Hh.

by judpnunt of inferior or foreign Court, S», Sj, bH<».

bV award, tilfi.

must iH) pload-d, tiSS, CHi».

reversion by, fed by accnang interest, 881*.

EXCEITION. See Contract (o) ;
Ship.

EXECUTION. See Contract UNDER Seal ;
JrnoMENT.

EXECUTOR. See Pehsosal Repuesestative.

EXPECTANT HEIR,
contract with, 280.

confirmation of, 288.

contracts in fraud of ancestor, 287.

:::

FACTOR. See PRINCIPAL and Agent.

FALSE PRETENCES.
money obtained by, recovery of, oH-

goods obtained by, recovery ot, 2bi, .04.

FELONY. ,
...

money feloniously stolen, recovery of. _o'.

goods feloniously stolen, recovery of, o.
,
.04.

negotiable instrument feloniously stolen, recoveij nt, d...

cumpounding a felony, 521—»23.
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PIDIK'URY UKr.ATlON.
efluct u|K)n contrHcta. 'iHH.

duty of iliwliwurt', !i4l.

iMirtieii within. «HH—a»l.
.

riffhtu of thinl j(!iHi«'>» tlmimim iiiuhr, •". J!"-

ofTii't upon trift:*, t!l.

FIXTL'HKS.
. . , t I » \M

wnmgfuUv wvorwl. uctJoii foi- l>r;K"«l'. of "•l;' "'. J^-
win of, application of Sfjituto of ! ruu.N to. HID, 1 I.

FORUKARANf'E. Heo ro.NiK.\< r (;i:.

FOREIGN HANKUUITCV. Seo Haskritt. v (4).

FOBETON CONTRACT.
^ ,...,-,- -.u.

jurimlietion of Kngli.h Court, ov.r. '.'s, Kt.l. ..1 ,. ,m.

in M)ecitic iK-ifoniiuuco. HW.

ttprlication of the lr.r fori t >, Vil>.

Statute of FraiiilH, 199.

Statuto of liiinitiitionu, «:«. "0.5.

illftfttlity liy. >l».

conHtnution of. i:M-l:l«, 'I'-J;'. 02«-
. .,,,

foniiin liiw ai.pU.'il to. lIH-'-MI, 81(», .<M».

to bills and n,>t.-.. i:i(». Oiti, 813.

an to inti-nwt, Sl'J, Hl.i.

BHKiKnability of i<.ntiact._»S:». Nwl.

in i»'H|wct <if li'i^iility, .517.

proof of, ll!">.

FOREIGN JUDGMENT, s.,, Jiuomext.

FOREIGN T.AW. 8eo Foueiun < 'oxtua<. r.

FOREIGN SHIP. Sco IssuiiAX' F. (Marine; ;
Sim-.

FOREIGN STATE.
ambacHUibirial iirivili'jrv, :ls->.

contractu with. 3S1, US.',

gcrip and bonds of, 8HB.

FORVEITUKE. Sno I.\ndi.i>iiii and 'Ikxaxt ^2 ;
Hai.e ok Goods ;

Sale ok I-Asn ; Si-eoikic 1'£KKoumax< e.

FORGERY. SeolliLi. okKx<iian(!K.; CiiF.fjrE.

FRAUD, .sv,- DruEs.s.

as a piound for avoidniR a contract, J.1-.

as a (iround of action, 2.T2.

debt for nion- y obtiiino<l by fraud, uO.

action ajiainst inanicd woman and her husband for, U>J. U>:(.

airainst infant for, U89.

by misrepresentation, of fact, 1!>, 233.

of law, 234.

of private riRhtx, 2;i4.

of lcp.1 effect of deed, 2l(t, 224, 22o, 220.

of intention. 4, 234.

of motive. 23(!.

of opinion, 236.
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KEAUD—<:"«'<"""'•

bv oonoi'iilni' lit, "t U<\, lit. '-'Hi.

ii)Miii itiil'* iiii'l l''ii'"'^ »i limil. -'l'

u|Kiii «;ili » liy mil tiiiii. '.M.).

ill CKIlM'HCt-" I'''"-))'..'!'/'''*!. '-i-t4- _

ill cimtmrt* <if iiiiriii'' iii«iiViiiii.i_',_"Ji I —ai'l.

in riintructs of ttir iiciiMiu'n, 'iT7.

in riiiitiuc'tf •>( lit'.' iii-^uniniN'. •>;».

in foiitnictH of miiinint'"'. .!>«<>.

ii, fiiiii|(ii!-itiiiii« witli 11. lilt iiH, -Vii.

iffoct ot kiiowli'il;."' i>ri«ii(ir.iiiri! nt' tint i. 1!IT, •-'«.

I'lTect of <liiiii«<' of limiiii-tunci's. 'JjO.

luttttiriulity ot ii.i.ivH..ntiili..ii. 'io»,

ini»rci'riwiifiitioii, hv nifi'iit, '-iV
'

ly tliinl |-<iity, W«l. _

floction to iivoiil or loiitiim loiitrait, 'JoT.

olffct of ll.'illV. 'J'"".
.

mititiitioii of riKhtM upon iivoiil.mr.>, im.

liKhts ol thiril i>iiiti«-. tniii-f-i «, .it.'., .<.i.

mib-imiihiixi'iM of koimU. •ini.

trustio in liiiiikruiit.y. !it)2.

cimlitor* of loiiiiMuy. ,!tl'l-
. , .,,,,

ZpoHv in P'O'l- "»>f"""<l I'V '•':' l"'"t"ne'-'-. 2.1).

coiitinr'tt in fruiiil of um-i'^tor, US,.

KHAUDS. STATUTF, OF.

-1.W.
1, Ciiiilr'irh irilhi...

Icu-'cs mill fiinvi'viuiw. 'J

proniiw by I'Xi'iutiir, Hitt-

cimrautii 1, I'itt. :ti>4.
.. ^ • .„ i,.,

upi-wiiicnts upon lonsi.liTiitiou of m iitiaso, Hil.

eontnicts for «il- of lanil, llij.

coiitr..it:< iioL to I'.! porfi.nniMl within a ym, 1 1 1.

Hiiio of pioils, 17:1.

Hsrertaimiii'iit of viiluo. Ill-
„ ..4„,„« -,«•>

to conlino's in alt-ration o. v. ..-^lon of foniior eontnict, o82,

us;i.

whon lost, 177, .'DH.^

timo for iiiakinsr. 17".
__

wboli snlliriint. 17ii, 177.

liroki>i"s iiotfs, 17X.
.

.

contaiuiil in xvnil wntingx, l.H.

louteuts of, ilati', IHO.

partii's. !'«'•

coiisi'li'i'iition, IHl.

proiaiso. It*-.

li;;vri'lll<'nt, Isli.

Hignuturo, l>y party, 1S>.
^

l,va-.nt. 1S7. ISSI. :il(..

li'v ouo
I
artv as apnt for other, l^.t.

l.V UKiiit as,,.iiii;ipal, li'd.
.

ivvoi ation of anthonly t-. si;,'n, ino .1.11

.

ratiKoition of ap'ufs M^-naturo, 1H,>.

3. AccejiUimi mul rir">' "/ """''j-

upceptanro, l!'l.

receipt, by party. 19.'.

refusal to reeeivo, lit'-*.

l.V a'.-eut. VJS.
i\ K

t
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ntAUDS, 8TATUTK OF— <..»»«."«'.

S. Atttj*itif' »H<1 frri/t <•/ f/...«/«- rontiiiiuil.

oonrtructive ilelivpry untl rfooipt, MM.

l)y iMiviTy onlir or wai«-«nl, IWI.

receipt of pnrtOf bi«><Ii«. H»7.

4, Knrurtt lo v»rt )fnimriit.

duHncd, 107.

th« Ncction* ur<- not mutunlly <'Xoliimv.>, l.V>, l««, WI.

dooK not uffect lontiiitt but ovitli-nK'. \W.

foreign foiitiiiitc, \W,
mtut bo pliwli'd, 2(H).

upon contmctn partly within ctiituto, 2(Kt.

upon ext'ciitwl contriii't*. 'M. !iOl.

upon iwrtiv cxooutnl contriH't, iW, Wi.

in wiuity. ''Mi. t>Hi.

part porfonntturo, ifW.

upon property i" kihmI* solil, iMW.

in cBitex o( rexciiwion, 6h;|.

FBAXJDULKNT rREFRRENCE. Soo B.\nkri'PT< y; FnAtrn.

FBEIOIIT. iiM) Hiiir.

GAME. HtHJ liXKdALlTY.
coveuuntH in louse ronjiecting, 807, 8tMi.

OAMINU. 8oo iLLKOALn Y.

GIFT, foo C'oxTiiA(T (:«).

imperfect pift, 4:18, N55.

of promissory notu, 7, 8. 85J.

to i)orgon in fiilueiiiry rolution, 61.

mado in mitfako, (13.

mvrtit iiiiind, 83d.

GOODS. Soo S\LE ov Oo<)li«.

clnimfor inciiiiipltto woikdor.eon, 39.

claim for vulun or i)roitt<ls iittainHt wroU};iloor, J4, J3, 0«.

property in, IVuit of Stututo of l-'ru\idM upon. 2(M1.

ohtuinod liy fraud or wronjc, 3H. •.i(>3.

equivalent to money piiyniont, 33, 75, 7(5. (131.

GOODWILL.
gale of, 327.

galo of trade Nwrut, 33(>, 8'J7.

stipulations apiinst carrying on same tradi'

galu of, secured l«y penalty, 8(ll, 802.

specitic jierformanco of sale of, 820—828.

327—332.

GROWING CROPS. ,,«-,-.
contracts for, withui the Statute of Iwuds, 16., 1.4.

right of outgoing tenant to, 130, 131.

GUARANTEE. See Princii-al asd Surety.
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UafaUity of. OH w>n»r»<t» of miwo-t'ir, ltH>.

»(t«r ulifnutioii i>( tlii' l^iml il'-etiidfil, ItHi, Ittl.

•xouKTiitiim )>y ),. .*iiii»lt.v, ItM.

in rcKjMxt i>f optJciHc l•hurl^•" "ii Unil, lOi.

ttlKin f'lVfimiitu riitiiiiiiK witli tlu' luml. hm», h'.M, 904, WW, l»*t.

rifht n(. ti Till f^tnt" fmnriifli-.l t.> In- i>milwii«d by •n<i««t«.

•ipin Vovi-niiiit" rmmiiix with On- luml, 7Wt, HttS, N9(>, hiH.

tM>:|, !KIO. I»;«t.

pernonnl cmiriK t- of, (r wil_c of hi- <'.xp«ttiinry, JW.

in fmuil of uin»'»tor, UhT.

H0U8K AOENT. >».. l'i.ix> irxi. vxi' \m:rr.

IIU8BANI) AND WU'I'..

1. I'riiwif" I" mini II.

pjili.iitioii of Miitut.' of hraiiiN, UM
by iuiuiit. -INN.

by munii'd mini, 'I'VI.

time 'or |MTforiiiiiiu'i', <!l;l.

imnlii'il condition*, '2 Hi, :••;•.

bmuh of. Iiv lllllrrun^r unothn. |sl, ti;iii.

noti™ of rcfiiwil to i>.if.Miii. <i'lt, «;«•

uctiuu for, oviiloiK-ii in. H*l.

ini>;i«lll<' of ilaiimjp-'", itW.

row'iHHion, hy juirtif«, >'•'•

liy inwinitv. H".
by ill nth. :-.o:», !•:»!.

muiTiup- liIm'HlIc' rontrurt-, .i")t.

2 Effrrt IIf Mil rrim/i'.

onrijcht-tof wife, "tioinnionlaw :«ii, 4(H !Mj.
"«'"

,„„[,.,. M,„ ,.i,,,i Women'. l'rop<'rty Ait«, MM,

;t!i;. !MI(.

un uiowrtv u( wilV', lit common law, -ItH, Olj-
_^ , »oil piopin>

^^^ I ^ M,„ri.a \Vum.ii'« I'roporty Acti.

:.!ii;, :(iT. HI",

oulial.ilitii'-ofwifi-. itlO-HlN.

raun nmivviiiu hw .li'Ktor. !MK.

death of hiiHliuncl. iM.V '.MS.

(Jeathof viifo. iti:., !»1H. Itlll.

8. VuiKidli) iij' 11'../;.

to contrai't iLixmuIly, lit common law, .i'Jj.

;;;r JlimiM Womc.-. r,o,.,ty A.;t.. :m«, 397, :«-.

luisbanil civilly .l.a.l, or an alun, 403.

as a trailer, ;ii»T. MVi.

nfte. t of (livorc.. or s.par.ition. Wo
to contract as a^'cnt of liu-l.au.l, ^•''- •»

•'

presunu'il from cohal.it .tion, -lO-s, 110.

revocation of authority. 40N.

for necessaries, 400. 412.

for money lent, 41'.'.

oHeit of iitlultery. 411.

Mtitieatioii liy husli;iml. 413.

to contract with husbaml, 400.

loan to hu-baml, 40'i.
.

coneerninK coniu^Ml nj,'hts, 40i, oM.

cuncx-niinl:' <'•''«'.- iiu,l reliK'i'.n of childron. 5oi. o.,S.

i R i

, J^
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HUSBAND A' mVK-nmli-Hfil.

4, ««.•• <".

if»it«, 40:1.
. . .«.

«ii«lrm t« roiulK tn hiwhaml uml wil>', <«M.

iinM< liv hu«l>inil •ml wid', MH,

ft. LiahilUt »l llii'liin'l "<"' •'»/•••
. ..... .MiM JIM 4ia

OD wmtMiti., whnrii < rwlit m nivi-ii to tho wif«>, .W», ••«», «i».

on ciintiiMt- in 111! wl hy frmiil «'f wi'f. <«W.

on tiiiiltiiifp. Ictwi-on KiwImimI uml wiK Vm.

liMii tu liualwnii, 'ilNI.

H, fmmlnrr,
iwcifir j>i>rfi>mmn«* «ii«l injumtmn, 4«l.

CUritV (nr I'lmt*, 'AW.

iuilitiiiHit iiuainut wir«. (oriii o(. 3!I0.

pruiHitvUmiwI, :J»7, 4(MI, ml.
iLKtH. :»«•.

ciilun iii» ju.l«tuoiit, »>y uttttoliin.ht ol awMn, 400.

lMnkru|iti'y, 404.

roBimitUl, -XHI.

ILLEOALITY.
1. (inirrnllfi. . ... ...a uui

iiiutttr of proof uiiil not |ir«»iuiii«tioii, ol-), s^". •">"•

tcoiiinioii liiw, ilU.

by »tatut.'. Jl">. MO. .'J7I, lij'i-

by fon-it{ii li<w. ^l". •'^'7. i'-i.

ahoftiliK fon'i;{ii colitranln, •M'*.

'J. Piirliriiliir iuilnwrf,

ii({tMin<iitH iitTid'tinn fha KOTirniiniit, 51H.

Milo ol |iul>lii' oHluuD, 519.

•inioiiy. -V.'O. .iTI.

agTuviiKnilN iiHoctinK public jUfitice, J.«».

(i.muii«sion "f onnu'n. Ail.

L'oiiipouiiilinir olTi'ncoi. .VJI.

fiiiml on tho iNiukrupt luw, 5-M. 402.

luuiiitcimiiwiuiil chiiuijM'rty. iJ|.

ttgnem. iit» in illo;.ml luntruint o( tiiuU', 527—IM
trailf i-oiiiliiimtionH, ."jXJ.

ititutoi V i.Kiilati>in of proftmHimis hikI tiuden, aollcltoni, a.w.

na'<liiMl profoHMJoii, j*i.

clii'iiiisfH, o^n.

duiifi"t», .'i.'IT.

piiwiil)rok<im. b'Xt.

ni'inovlrncUTH. .WH.

Bill.' of iiitiixifUiiU, 3;J9.

will" of uitiiio, .'iJW.

Bulo of roal, *i40.

wilo .il lirt'iul, 540.

piiiitiiiff. •)4o.

trii. k. ol".

Sunilay tniilinR. 541.

weii:liti mill mcasurea, 541.

ciineni-v, 542, JWl.

trading »ith an i'm>my, 383, 609, 542.

pii-oiKT of wiir, 3S4.

iiiKUianio 01 property of enemy, 509, olO, 54..

lict'iiri) to tittdw, 643.

wamriiiL' mill tPimioR contiactw, at common law, 04J, M-t.

Mii<i> timiiiiijj Act, I8i5....'j44.

(.into Buttiug Act, I«53...o4<>.
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Iia.KOAMTY- r.,». «i« «. ./.

'J. VuTtiiMhir ii.W.iiMM •'iiiitiimitl.

wai^iiiK "'"' >{iniiiii|f '""''"«*" "' i'"iiti»"i> Uw—wMihwn*".

Mlicu (hiiiiiiiK Alt, IMU'i XII.

m'urili'-" f'ti' 'l''l>'. M7.
inituMitrm withmit iiiti-tiiit, on :

hipx, MH.
(in lih-, 'lA*).

u|iBin-t tl>i>, .lA'J.

•KTMimtintH in ii'»liiiiiit cif ni.triwK<'' ••••'

grtH'ua'iit* (iir |>iiM;urmK lu.irrmK"- •'*'<•

prKmiw" l>y imirii' il iiiun to umiry thint luirty, 3M.

iii(r»'tui'Uti> I) p>|M'i'tiuK illicit uihubitiiiiMii, <tH.

•epamtion ili'i'l*. 6i I.
,. .. ._:

»gH-fiiii'iit« n -jx I tiiin tlMi «:uiiUiay, Kiwnli.iiinnip, or nuffiuti

u( chilili'i'n. 'Ml.

;l. KfrrI .;/' Ilh^inlihi.

ID thi< |iurjH>-i', .'i.W.

|Hii'tii'i|Kitioii in, ,*itll.

in piirt iif till' cminiili'iutiiin, A70.

in purt i)( till' priimiim oil.

»up rvciiiiiK nitor foutiuet minlo, "<Ht.^ .>10, bi'l.

•voiiluneo of oontnut uitil wfuritiik oiu, iUJ.

rucovury of loimiiU-iutiou, ttl. *>' - Jii».

oontruit in truuil of thinl purly, Mi.

IMMORALITY. S... Iixeo.vlity.

IMI'LIKI) t't)M'HAH'. t*.-«C'o!«TiucTC2); Dkut.

IMPOSSnm.lTY OF I'EUl'OUMANLK. Sir I'EUirOKSiABCK

IMPRISONMENT. Si-o 1>IUR»».

INCOME TAX.
deduction of, 32, j:i, <>•

covciiuiitu ii»|K)cting, 071, .i. J.

INCUMBRANCE. Sr.. Mmuioaok.
dutynfv.'n.loi-,t.Mli-..l.i*,-il2.

ti)<''iiiv>y nil- fi'ii". •'Il- *'•>'• ^*

covenant upiiusf, ni«M»uiu of ilumugt-. 7!k».

INDEMNITY. So l'l.lXrllAI..VM) A(1KNT; I'ui.Nrll-AI.ANOSrMBTT,

appliciitioii of till- Statiit.' of Kmil.lH, KiJ.

money jiuiil iin.lcr, iK-tioii loi. 3.'.

of awiKuor of U'UM' by a"i(,'ii''t', 43, L^.l, MW.
liy uuili rtununt, 4j, tHH.

agaiuit uoHtit, 324, 7tM.

notice of tluim uh.Kt. 4ii:., 7«4.

pecific perforiuun.'K with indumn'.ty agumst n-k, H47.

INDENTURE. Sec Co.n tuact under Skal.

INDORSEMENT. Si* Hill of Excuakqe.

INFANT.
1. Liabihtii ui, (.'fiifnirh.

at common law, USt!.
_

under Infuntx Relief Act, 38 1, 38N.

nr<>ini;<p to mnrrv, 3SS.

maniage gettloment, 387, 388, 38», ai<J.
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.•!n7, ;fsH.

,W!t, :«»»».

INFANT— co/.^/,,"!^'/.

1. LitihilHij iiii i'(,iilriiii'i—vm\im\xvA.

contructs (or inri'ssarii'H, ;ti»l.

noci-Niiiic:* loi' »if(^ anil child, 'i'^'i

sociuitii.-' jiivcii |(ir, ;i!i:J.

luoniy lent to, iWH, >!•:!.

liubility ineiili'iit to propuity, ;•!'•>.

as imrtniT, -iW.

i\s xhuii'liolil"'!'. *!'•>.

liability iu liankiujitiy, ;««>.

nitilii-atioii im att^niiiiiK majority

•2. Liahilihi fur Wiinii/^.

in gt'iioral, '.i><i>.

fiuudulent iiiisieiacsuiitatioii of a

3. Itiiilds of (III <'i,i,tr<iii».

in general, ;i!(3.

to recovor money paid, lti)4.

4. ApjiriiitkiKliiji. _ , - ),>

liability of infant on loiitrait, :iSi, :ii»'J^o..l.

covenants of nia-lir and iiari'iit, liijji, t"J.

Jisthar^fe of. by illness or death, 477, 47«, M'A, Mi.

niistnnduet of apinentiie, 177.

master abandoning; trade, 177.

apiioitiiiiimeiit ot preiniuni, 72.

euticins away uppreiitiee, .i.'i.

5. MllilltllKllirr. I'll^tu.lll. «»./ /,'.,///..//.

liability ofiiareiit lor maintenance, ;i(), ;i:!, IID'J.

contrui't~ ri>peetiii^' niainten.irei', yii, 112, 44U.

le-peetili^ castody. )'>7.

resiieetinv' velij.'ion, •wS.

INJUNCTION. See Sl'KelFlc rKUKMiMANCE.

against breach of contract, S17. lMi'.».

contract with ne-ative and ullini.ative terni.s, ftlN.

form
where plaintirt is ill ilelaiilt, «:i:i.

I of mandatory in.j unction, sill.

INNKEETKR.
coutructof, with guest, l;il, 1:12.

limitiition of liability, i;i2.

licnof, i:i2.

enforcing by >.il.' of goods, 1.(2.

INSANITY.
. .,-

mutter of proof and not ot presumption, U.).

lunatic so foiiiul, tl '), 410.

degree suHicieiit to avoid contract, ll-'i.

oSoct on lontiact, i\'>.

marriage, 41().

notice of, 41.''.

ratification, 41.).

in matters of ei|iiitablo junsdiction, 41 1.

contract for necessaries during. 417.

8ubse<iuent to contract. 417.
, t •

-x ^ tii
ill the (ompntatiuii of time under the St.itnte of Tjmitntion!", 711.

717.
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INBOLVENrY.
mcuniuK ol' the term. ll'>.

, i i- ,„. it)

of bujor of gootl^, asa ju«t.li.iitu.n t.i vIum- delivery, I'JO. 472,

5)44.

in roscii-siou of contract, 2(17, JiH, t>4U,

stoppago ill lnii,Kilii. NSii, S)14.

a8 an an^ww to H\,.'r\\v- |Hiloiiii;im'.., Hlia.

INSTALMENT. S.-lM-

INSUK.VNCE liUOK'.i:.

\iV OK (iO()l>s.

I'hlN' li .. M> Ai.ENT.

INSUUANCE, Fllil'.

duty of iliMlosiuT, i 1 •-'.,.
_

coiiilition as to di'«..| i . .; ' v -"
condition as to altiMiitiou ol n>k. -.-'.

insuvafilo intoivst, :{'i(t, oo-.

alt>'iation in yink, 27is.

duration of rifk, li'JO.

uotii-.' and varticulars of loss ll!(i.

con.litiou tl.,.t 1..SS 1h. ivl.iiv,! to aiiulruliua, '.IH.

rinht to riMnstatv. V.f'i. 4'.'l>.
^

subro;{ation ol insurer. .'lO, •>'i->-
_

oontributi'in l)ftwf.'ii in-insui.i>, ...o, •>^.

INSUlJANl H, TJIK.
dutv of dlsclosllic. 2.1. -ill-

condition "1 truth ..r drrliritiini, 2,'-.

indisi.utalil.' imla y. 2,".l.

insuraU" int'iv-t. '•'••-'>•-

volunbivy |,;>yMi.nt ot i.i.'iiiiuni-. 11.

exception ol ~mcidf. >Vi'.. •'•'2.

assiunnunt ot imliry. .n>1. ^>:!.

non-as-i-OMlilf P"l"-.^ *''-• ''^'•

form of a-si,i.'inui'nt. iS>2.

ilrjioMt ol jiohiy. N'^2.

iMTrct of ;issiu'iiiiii'iit, ^^2.

notici- of a^si-oiiii'iit, ^^l.

priority l>v notiio. N^:;.

tontrilmtion l..t«.-.n ,..-, oMavr-. .lO.

int.-rcst revoviraMi' ni^m pnliry niom.v-, >n...

novation liy tr.inslcr of risk. ...>. f<^>.

INSURANCE. MAKINE.
1. Til' ('"iitriifl. . ,..

disdosur.' of mnti'riul fa.'ts. 2,2. -!>

tUonsk, 272. 271,2.... «.l..

th.' interest 111 till- assurnl. -if. -.•'•
^

n.attiis known to tl.ound. i writ.-r. '-i-).

rc-insuraiur, 27:!, 2i.>. _

malti'iskni.wn toa-.Mt. 2,;i, --il.

insurable ,nt.iv.-t aod wap.u.^,- poUa-. Ob. ..Ih. .i.C

insurance of illiffd voyM^-. ..W>. - .!
,

insurauc of ••nmiy s ships or jr. .oils, M).t. .H-.

subrouation of lusinvr. MK ol, .-oH.
^

cntribution bitw.vn ,o-.nsnivrs ._., ..uac n-,.. .".

roturu of premium. 72, .)t)l, jI>., )'>^-

2. Thf Shiji.

as a contract, 1!M), 27.J.

l«il!cv varvinir from -lip. 21t), .,>.
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INSUBANC'E. U\RlSK~c<'uUiiue<l
tj. The I'flici/.

unHtatiipcd policy, titiS.

vnlui'd policy, l;7:i, "iT-l, oW. 8ti'J._

policy varyiuj; Iroiii hlii>, 'JKi. 2" J-

dcHipiation of asMinil, 'JT.'), IKK), 320.

iu iiiiine of iioiiiinec, 3tiM.

-•tutement of perils, HH, 'J/'J, '275.

on pootlH to ho (locliuid, 1:H», 212, 21l>, 27-1.

on ship or cnifro pii'vimisly lost, 22t>^

mistake in iiuiiir of sliii), 212, 210, 271,

exception of war, .'/d!'. .'jKi, 542.

warranty of siawoitliinc<s, l!ti), 27(i.

fiee from culture, ol2,

free from iivenif;e, l;{:t.

duration of ri>k, (>li».

explained by eviilinie of ii>a};e, l:i(), l;}7.

condition that lo.-s be refi ued to arbitration, <)«4.

material altenilion in, .)'M,

assignment of jiolicy, bS;i.

form of, 8.S4,

saU- of ship or jroods with benefit of policy, HH3.

4, The Liixs.

notice of, Wo. K (i.

abiindonnieiit, where neeessiiry, 4li<>,

notice of, -1G(>.

valii' <1 polii y, 'i-l!!, ^02.

reference to'arbilration as a cimditinu precedent, tidl.

average, contribution to, ol, I'-iti.

adjustment of, 13".

INTEKKtsT.
by contract and as danaif?es, MH,
proviso in mortfiape for iiiciease or reduction of, 801

.

accessory to primijiiil ili I '. (>.S4, Hi)o.

stopped by tenil<r, <i32, ^tl•^
. .

payment of. iu avoidance of Stututi s of I,imitation, 7J6, liV,

730,

when payable, debts and contiai ts beMrinp, 80j.

money diiiius, 774. 80«i.

money paid under indemnity, sOii.

price of ^onds cold, 80ti.

mercMiitile instruments, 807,

contiucts to jrive bill or note. 807.

under Tvavrant of attorney, 813.

bond, 807.

mortjrap'. 808.

sale of land, 7M>. 809. 841.

undir Civil I'roi'.'duie Act, SOU.

in the ea~o of solicitors, 811.

in liankru]it<y, 813.

upon jud(.'me'nts. for debt or costs, 084, 811, 81*.

up(m ludff' 1 cuts of County Courts, 812,

upon foriiffu judgments, 812.

rate of, unc' r contiait, or as damages, 814,

on mercantile debts, 814.

in bankruptcy. 813.

under oquitable jurisdiction, 813.

•idministration, 815.

mortgages, 815.
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INTEREST—.-.„(i»»f'/.
,

rate of, uikIcv n.iitra.t, or hs aumajr-s— '-"" '

gales I I luiul, HI'),

ou fell if,'U JobU, «lo.

comiiouuil iiituvcst, SlO.

INTERLINEATION. Seo Costuai r ^s).

INTIMIDATION. Se- DruKss.

INTOXICANTS. .

8t»tutory trgulutjon. .,.«po.tii.B salo o.i!..

contracts to purchaso uuil suppl) ,
...)J.

«-\
J^.W.

coutmcts Vf^lKCtiug sale ot. uu pruporty, nS».V .'H.

INTOXICATION.
incapacity cuusod by, 4 IS.

.

liability tor nocssaiius supplit-a Uuniii;, U».

'

effect of, as uctouut stilted, H)

.

JOINT CONTRAri-S. SooComka-t (!),(«);
T..Mn.vTioN(ST.VTUTE«

of); Paymkxt; SKr-oFF.

•^^ri;f attornoy, ...uovit^ .. ^jd... order to entc. 1.0.

debt upon, of Court ol Kerord. M, Wo.

of inferior Court, .v-.

of iVrei'Mi Court, S:!.

of Irish, Scoteh, or t'olonial Court, s;t.

as a char«e ui.ou land, W^.

estoppel b.
fi}^'foreigi

.,,".,,'t',„...N//n,i, (iltS.
discharKeot. .•".,',,,.„„./ vi s,-, loT.
action .m juu^-nimt ot Uiv'b t - mt, M, h.»,

pendL-niv of an api"-al. HI.

.,i^;:;^t:;:u!::.::rJud.,n..n.sKx^n^i;,n.^^^^

eJorcing .iudgnient ot U-.'b ( on.t. b>
J^-J'!--^^;

i.;init;ibliMX.'CUtiun. lo;t.

in adiuiuistration, W -

IDS, no,

in bankruptcy, 111.

action on ji-^'-ment of inferior Court, W. m.

on for .iilsiuent, «•»•
, , . , . „.,

Z lri«<, Scotch. ..r Colonial jndjjmeut. s.J.

must bo final and OMU-lusive ^4.

given without junsdietion. M.

liven in disr,3K«>d of justice, S,.

obtained by fraud, 8i.

erroneous, H7.

pendency •? ni'l""''-
**''

103. (^
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JUDGMENT—r"«^« ii>,i.

action ou jud^'iiuut of inftrior I'ouit

—

ruiitiiiiinl.

roiiioval of jiulpni'iit of iiifriior <.'ouit iuto High t'ourt, 8:1.

interist \i})oii, (is4 MI, M2.
t'ouiity t\mrt juilKint'l.ts, h\i.

foivign juil}.'iiitiit«, .SI2.

limitiitiiiii of urtiiiii ii|ioii, Tl''<.

(orc>i};n jiiilpiiiiit, s;j, 71:).

JURISDKTIOX.
of Sujirtiiii' t'oiirt, over fonipi odiitnict.*, "JN, lyc, .jli.

ill !-|»i;ilii' |i<'l loliiiaiirr, N.'iO.

uiistiiif; jiiiiMiicfi'iii of. llili, G!KJ, tifM.

:i(tiou of di'l.t rii jitiil liy I'omjfii wtututo, H8.

ill tiuii u|Miii jiiiijniii lit of iiifciior Court, H2.

miction u]ioii juiiijnioiit of sfntiitovy County
Coiiit. s;i. 107.

'

iKtioii ui.oii jiiil^'iiK'iit ot Irish, Scotch, or

Colonial Coiiit, s.'!.

action ou t'oivif;" .iudj-iucut, si.

of iuferioi Court, ^7.

of Mayors Court. 1.'7.

ot statutory County Coii , 'J7.

abaniloiniicnt of ilaiiii in oxcrss <[ .juiisdiction. 'iS7.

action uiioM juil;;ni' lit of High Court, l(i7.

of foriigu Courts. Mi.

iJ^NDLOIil) ANU TKNAM. f<.f Covk.na.m liuN.Nf.M. wnii Lasd.
1. T)il ( •'hllttrt.

consideration for, ^|0.

iciiuiifnunt of wiiiiiifi or dci'd, l'i7— l.j'.i, 17'J.

waiianfv as tu condition of subjcct-niattcr. I'JIi, 'J13, 470,

171, 4itj.

sjHcific jiciformancc of, >i\. .siiJ.

wliorc there is a jirovi-ion against assignment, Nj4.

ri«ht to call for title ot iessi.r, (>12.

measure ot dauiaj.'e upon breach. 7.S!».

use and occujiation, IJli.

indeninity of tenant and lodfjer ajiaiust distress, 52.

agreinieiits collateral to le.ise. 120, 172.

right of assignee, til.'i, N.Vl.

divi-iliilitv (d' buiMin.i;' eontraef. I7(t.

2. Tin I.I •I"!.'

jirejmration and costs ol, 1 j, !(/!).

counterpart ot, !l.'). ilti, 2111.

executed ujjon <'onditions. I'Jli.

under ixmirs, (iu.i, .SWI, iKII.

bv niortg.igor and inoitgagee, !)|H.

by co-owners. ;,Oii. sm.'

by husband and wile, W\.
to infant, .ilMt.

to co-owners, Jid.s.

covenants dejM'udeut upon validity of. ll.j.

interdependence of covenant , l.)2, 470.

covenants in, jm- title and lor <iuiet enjoymeut. 1 j4, 470, 789,

7911.

for payment of rent, 470, 4itO, 024, Si)4.

destruction <•.}' preniisoj, l!i'(.

limitation ot action for, 702, 703.
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LANBLOIU) AN1> Tl'.XANT

>. Till- /-f<l«f—iix't'iK'""-

fOVHUIIltK i|[, l«\- IMVtIlCI

lial)ilii

litlni,,.!.

lit of vent — i''"'i»i"

I XI ciitdV liii\ '.111'-'. !':»'•

1)1. il tiir, ill luiikiuiiiiy, 'los.

for i-.|,;iir l.")2. r.ih l'.l.>, ><'•>'

till- ii-iiliiir.' anil nilliv

v«-tnctivf of tiii4iii>: M
.
(id;: yy,.

tiipii. \M, "l'^.

(ill lUSUl.lIll I

fur I'lii •Will, OIT, x'M.

to w U H.lll.iUl lIMTSll'll. ''IT, ^!"''-

,t. \„:k los, «'>.
I'llill.-t :i>MH 111'"

"I

rescvvutidii iif 111

il ii: 1-tlilll 111 till' ""Ilutiv. liio.

jxiial viiit

dl•ll^^ltioll^<

it, lu4, li'^l. '•»'•''

;!I7, 7!«l.

fiiiiii nut f.iiiMti-iii, iMnxi ,
i;i. 122. A" 1.

I'll :iliil liv wlliilil ili'trv ;ll.ll'. IVJ, Ml.-..

oniUtioii! if ii'-i'iitiv mill fi il. itii 1I-, ^s ;, ii2i. ^!"»i.

sum 111ill r of, !•',

ifliiibilitv o

iHll,"il(lT.

teimuoy liy i~\"\<[

iiiiiii ]i;iyiin'i

as^iirnuiiu

IV fiiV liut :i!

i-l. slis, S'.lil.

(iM 11,111it^. >.Nil, >'.H). SIM,

,t iif ii-ut. ^-

itiif, iiil'ii ihiifi lit. 11.' l-livr 1

LATENT AMl'.IorriY,

LATHNT HKI-KCT, >•

LEAl' YKAl!. S,... TiMK.

C.iMi; \i r '1

LAMH.'iKli AM- TkNAM

ilaiiiiiLT?. 7it2

M.K or (jooli:*.

AMI Ti;n VM.

LEGACY
Ills., to lUiiUi- te-tiiiui'iitaiv I'liiu-ii'i |.)T, |1.

Wlull llTOVI nibli' lit I'liiiimoii 1:,W.

iipiiliiMtiim iif ^-t

*t-otV, of, iiiiiii

itutc iif rriiU'l- t<

-t ilil.t. Ti". Til.

',1. lliO.

Ill-|. to 1': ii;ci.

Uiint;it.

viirl't of <><-•'

of tiiur (nl- ir. iiV. V\

Uto; to foUii it-. !l.l.>.

LETTEl!
(•ontract l.v, i:i. 11'

coUf^tnii'tioii III 1-011V-.1 .ml, '.111 111. 11^

as a UH moia iiiluiu vitliIlilltU.'Statllt.
,.| I'lllU'

LETTEl KEl'l'l'.

•oiitriiil liy. til

iiitasuu ot liuiuiiiri-' li'l 'oi''ai'

LICEXt'K
to L'litir mil,1 ii>i. lauil, aviiliiiliiiitioii "1 -t.ituti

77. 17s, us;!. ls4.

l-'i;iuiU to. Hi'i

LIEN.
for thr iiiie

for till' jiiinhiiso-iii'

iiiti v st llimll, 7

of auctionciv, ;i'H).

of broker, ;i'l!'.

of factor, :i->'.».

KiS, 2ll'J

\vhiu 1-1 viira

ofsronasMiM. Hi'l. !'

,bl... If.ti.

oflii.il. 1"". -'

\)-i, soil, Slo.
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IiIEN

—

runliitiifil.

of inukoopor, 13:;.

of muNfei' of shi;', 371.
of mercautilo apcut iiiiflur I'lictorn .Vet, 3<iO.
of shiponncr fur iiverngo, .VJ.

for loaus uiM)n bjttomry bond, 32.
of solicitor, CM, 72(».

j
• .

effect upon, of .*curity fi.r debt, (i(», (i,i3.

of «ct-off, ;;«.
operuuon of Statutes ..f I,iiiiitiiti(.M, 703. 7(H 7'>o
monoy obtuuicd upon uii.jiislitiubl.. •laiin ot.'oo"

*

charges mcurrpd in ivsp.-ct of gooiU detamiHl, .U.

rjOIITEKSIAN.
contract of, 5(11.

UMITATION, STATUTE.^ OI'.
foreign law of limitutinM. 70.), 7()fi.

foreign debts and oblignticms. ,S3, 'or,.
limitation of nitionw, on Kiiii))lt> contracts, 701, 702.

on BptTiiilty, !(H, 70.'.

iharf.i'.s ijii iimd, 702, 703.
rent oi- iiitoicsf puviihU, „ut of land, 703
judKiui'iit or hen, 70.3, 7(H, 713, 720.
drbts iiciit.il by statute, 701.

,.
dibt-i fcir pfiiilticw, 70j.

application of .statutes in ciinity, 70(i.
trusts of propcity, 7(t7.

trusts to pay debts. 7o4, 7(»s.

''''7'o»,' 'n'r ?''o"7
'''7'''''''''' ''•"'''"*'""• ""^ '"lni'i>i''tratt

to accounts ajruiiist aifi'ot, 7((!».

to claims apainst banker, solicitor, or partner 710
when time bojrins to run, 71 J.

cause of action unknown, 7Hi.
cause of action fraudulentlv coneealod 717
iudj^npiit debts, 712.
bonds and covuiiaiits, 713.
bills of exchance and notes, 7U.
contracts Kivinjr ciodit. 71,).

guarantee and indemnity. Tl.j.

continuing breaebes, 713, 71(;.

contract lor work lUiv. 7|,",.

computation of time, 712, 717, 7Ks.
disability superveiiinj;. 712.
diiabibty of plaintiif. 711.
defendant beynnd tbe sias, (is,), 71].
death of debtor or creditor, 717.
death ;*«*/,<«• /ifr. 718.
issiK! and renewal of writ, 7KS.

effect of, in bar of action oi' ii;.'ht, 70fi. 71<», 724.
in bar of set-olt or counterclaim, 738.

"

upon lien, 72i).

waived by party, 719.
waivefl by personal representative. 719, 93().m administration of estates, 720, 7-12.
in bankiupt(!v, 709, 720.

renewal of simple contract by acknowledgment or promise, 7ai
72o.

construction of written acknowledgmont, 722.

i(n,
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LIMITATION, STATUTKS dl'-. (i/.m./.

vonowiil of Himpk" conttiict liy ii<kii<iwliMl)fiii"'iit "i' )iiiimi»'—r<<nW.

ci>n(Uticiiiiii rriicwiil, T-X
tiiiio of rt'iiowiil. 721, "i'H.

olTiM't of rciK'Wiil, T'.M.

fffi'Ct of lii>s of writt'M iickiiowli'(l;riii,.|it, :,i.m, '•>2. 7;!».

r«uewal of simplo couliai t dchr-, by piirt imynioiif. 720.

by piiyini'Tit of intin-t, 72ii.

tiiiUHuctious ciiiiivaliiit to ])iiyiM'nt. 727.

icrniiits mill oiitiii'M. 7 N.

iilipropriafion <if ii ivini'iit*, ''IS.

Ti'liewal of spocialty ili'ht.-'. 7.'S.

rcnt'Wiil of ili'lit rliiiv^c'l iijinii luiid. 72H.

flli'ct iiu.iiii: . liaitii-s ill ililli'itnt iutiiists. 7'J!i.

roiifwal of tli'bt liy .joint ili'itui ..r iiiitiHT, 7:iO,

to or l)y ajti'iit, 7:!2.

to or liy hiisliaml ami nifi', 7;)-t.

by infant, '•i^i.

to or by jHT-^onal rrliri'<i'ntativi'. 7.12.

IX)DOINfiS.
contnict for, iipvlii'atiiai of Statut'' ot l'raiiil>, KMi.

warranty of liabital.lf stit , 2i:i.
_

ri'covory of nioncy juiiil on ilistr.iint of l"ioiU, •')2.

LUOQAOE. SeoC.VKiiiEi;.

LUNATIC. Sir ISSAMTV.

MAINTENANCK OK SDl I'. Si. Ii.t.i.i.vi.rrv.

MARKET.
salr in niarkit overt, iVS, .>li. „ .. . - ,

market jniiio. as measure of ilaniaije, 770— 77'.>, ..|t2, iM.

contracts subject to n^a-e oi market, 12tj, 121*. :i(il.

MARRI.VGE. See lIusuAMJ .\xi) WuE ;
Illeo.vluv.

M.\R1UA0E, I'UOMIsi; OF. See lIisii.v.ND \sv Wikk; Ii.lk-

G.U.ITY.

MARRIED WOMAN. S,e 1Ilsiia.m> .\xi> Wuk.

MASTER AND SERVANT.
engagement for inili'tiiiite term, 1 1 1, l^J.

application of Statute ()f Frauils, 171.

determination by notice, i^'>-

incorporation of iisii-'cs. l.'!2.

implied term oi liealth and capacity, M'6. .Ml.

specific porformani e of contiact, 824.

romuueration of servant, gratuitous services, :i, M.
ii coii.plete services, M.

__
prioritv in bankruptcy, 7JS.

'llcjrare.iiitracts respecting. .'ilO.

wrongiul dismissal, measure of ilainages, o'.^]*''\_
_

mitih'.itioii of iiaiii:ig'-'S iM. -

U
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iiUuiilonm.nt .if Im-iii.'-M. u» ii i>ww\i of cimtruct. i(».V tMH. 7«».

muriiiiti f limii'itv, iiT.
, , . ,„,

ilii4.hurK<' "f Kill'"' ''"" '•> aUw*^*"" "' "t'l*"*'- ««<.

ttBOiU'v of wrviiiit. ;t'i 'M'-i-

liiibilitv i>r tliiiil imitv ti. iiiii«t.T. !>:«l.

for iiiiliifiiiK w i\:iut to l>ivak 'in foiitmct. JMS.

MKDK'Al. ArrKyOAXT. S..r I'liYsi. i\n; Si'Roeon.

MERCJKIl.
, , ,

of iiif'iioi ill hi«hiv iiMiHily. tWl-

coiulitiouH of luurgiT ; iiloiitity of tloM, <>«-.

i<U'ntity "f piiitn'H, (iS'J.

ctlict of iiitcnfiiiii, Wi.

in iuilKmciit. of lu'ht of lution. 1 ».•>«;«

ju.lKnii'iit rii'ovoivd on collutiTiil sijcmity, <>Xi.

Vovcrsil of .juil;rni<Mit, tlHJ.

liutiility of joint ili'litor, <W.
("ffoi t ill ociiiity, V>x'>.

of rcvui>ion i>l' l<a.sc, i-ITcct uiwin tovcniinti*, WM.

MINING COMl'ANY.
on c<wt l«)ok iiiiiiciplf, Hi!>. '"''l'-

authoiilv of piir^T to borrow, ;iS(t._

IKjwer of jiursiT to mio for culN, 2i»..

NnsREPRI'.SENTATIO\. So KiiAcn.

MISTAKK.
, „,„

in tho act of ixprossina nf,'iftinent, _ll>.

cx.iiition of il.'fd or v ritiii),', 21(1.

bi<lilio«ut iiuiitioii. 'J, 211.

in expri'Msion of tlu^ t.rins of a|,'TOcment, 211.

bv Olio imity. 211. 21.'.

of oni' iiarty. known to tho other, 2U.

nii-tako coninion t.i both jiarti.s, 214.

,;orr.Tti..n by act of IKUtics, oim.
,, .„- oit

„..tiHi ition in anortlan™ with th.' tru. contract, 21..-21h.

m.ttiii" ns\,\r ....nti-act wh.r- th.-re is no o.N>n.s<>» wl idem, 21K.

pateiii loistak.) correct.d bv <on:<tMiction, '-'l'->-'--'-

niistako of I-.- 1 inilu.iiift acrocuiHit, of ono party. 2—

.

causiil bv I))'- otht-r party, 224.

known to th.> o'hor party. 225.

common to Ix.lli parties, 22t>.

cmtra.ts in.lilH-n.l<iit of mmtako, 22'J.

clfoct of mistake upon ii}<"eniont, of law, GC, 21U, -m.

of private rijihts, 23il.

of nut. <H. 20il, 2aO.

settltnu-nt of doubtful righti*, 231.

altcrati.^n in writt.'ninstnim.ntbv mistake, 590.

as a (.'round for rffusiuR Bp<-^iB«' l«>rfonuanco, 212. 21j. 221, i.J.

-.^24.

MONEY l.r>l>KR« ACT. li>00.

provisic*' of, o38.



INDKX. :17

UONKY Lha>T.
U])<>n tix<-<l or inilitiiiiti' in •lit. (!2H, n^ll.

repityalil)' ixi ilcmiiinl, )ilH,

uiK'ii iiiorttfii^i' irt ii|iiivulili iif iiiiy tiiin'. ii\!S.

(or illitful imiipii*', .Vj!!.

to infant, JJhT, ,;hx. ;(!»;).

to wit.'. If.',

by will' to hiinlNiiiil, 4tMl.

to iiurtniTr<hi|) on ninfiait tii -liiUi' in iirnfiti'. 371.

to bunkrr mi liunkih); iiirount, ii', 710,

inti'i'i'»t \i|ii>n, H*Ml,

MONKY I'AIl).

d»bt lor nmiii y |>iiiil u|Kin ii'i|iii'Mt, ;il. ^I'l. I'l. M.
vi'<|ii<'st implii'il in lnw, :it,

in iliM-liiii-;;!' if ii irii' olilipitinn, H.
uumiy piiiil innli'i iniU'innilirs. ;)'.'. Mi.

by ii;;.nt, ill.

by Hnrt'ty, :t'2, ^ti.

by one iif iii-ib'litor.<. or ro-snrctii'H. H, IK.

in ci>ntrm't:< "f iii»iiraiiri'. jo, ,"i,')il. .)j;l, M\, 'Ml, itW.

gcnt'i'iil ivvi'iuiif. .'il.

CHiuitiibli' iliHtrino of Nubropfatimi . 4.1.

by joint tnrtfi'a*.r. 4!i.

coniiiulwiiy iiaynii'nt of lialiility of anotlii-r. H.
iimU'i' ri'straint of jrooils, ."ij.

tninHuctionB ei|uivaii'nt to nioni'V piiymont, 53.

for illofful puijKwe, .lOO.

umlfi' illopil tontiact, .'ilil. .Vili, .)t)7.

voluntary iiuynmnt ol ilvbf of anothw. M, 47.

of premium to pri'^ervi' jMiHcy. H.

MONEY HKlKIVKIt.
dob* fur, 54.

moni-y roi'fiviil, by avrrnt, 7'-'. oiW.

by sfaki'holili'i-. T-i. 5l.'i. .Wti.

by trii>t' r or exi'cutor, 7'j.

by a»-iirril, j4.

by fiaiLil or wniiiR. ').).

pVoi Is of jiropiity obtaini'il wrongfully, 57.

,JH. ,•,!».

pV'iiiTiU of propirty cnnviTtoil wrongfully, 57.

1' .liirrsn of |)rii|H'itv, (i(».

b\ .hiri's.- ol prrwoii, .V.i.

by iiniluc' inllii('iii''>. 01

.

by toiiipulsion of li'j;al proci>s. (il.

by o.itoilion. uti, <>i'.

nioiioy paid volunturilv, •::!.

money paid under a niistako of tact, lib

of law, (Hi.

of tho Court. (17.

whore tho considiT.ition fail-. I>7.

upon diKcharge of contrait bv novation. Sli", WIS.

uudir ille^il i-ontrait, or for illrgal purpo-i'. Ii4, 566.

whorl (ho jiartii's are not m /iin iliiidn, 64. o(ii>.

transactions cciuiviilent to the receipt of money, 75.

MONTH. Scn.TiMK.
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MOBAL OHLIOATION. .

iiiDiiry imiil in iliirhiutP; "i. "•

OH n vhIuuIiU' «'iin»iili'iution, M'-i.

•pnlirutinii „l 111.' Stututo ..I I'luu.l-. t-. -..I.« -t mtWt'nU in, 1«J.

til >"i1l- c.f •,|MitV llf veil lliptlOM, UM.

tomiutu'"!-"-' '•>• 'H""-'*' '"' .. . „,
iwoviiMi for iiiiivu-.' Ill- i.du. tioii ot iiit.rpM, MM.

Mil» ..r inoittf'ir''l vn.IK'ity l.y u.mHj.'.iki.... imiIu- to. J9S.

nil<' to liiiiiHvlf. -im.

to W'Vf'ral on joint iirrount. M>'>. 'I'll-

eiiiiitv or ii-(loui|itioii. (H:», tiUl. Ttiti.

iiittTi'st iHiyiilil.' U|»in i.'il.niiition. Mis, hi...

notiru to riilccin, Nils.

applicutiou ot tho Statuto of I,iu,it,it.on«. to th., rocovory of

print'ii>iil, "O'J, "<•:».

to th" i^'f'ovi'rv of iiitori'ft. 7<i:l, TIM.

riKht unit liuliility uiH.n cov.naiit.* in l.-a-"^ ..f mortgunwl pio-

lK<rty, HH«. IHMi. !MIJ.

MOTIVK.
, „

imumt<'riiil ii'-iitT.'.tinniontnu'f, 1.

UK iilli'itiu),' iniHn'pnwntation-i. •i>t. .It.

mi«i«pr('Konlation of, 'I'Mi.

MUTUAL IiKllTS ANl> CHKDITS. S"' liAXKiinn y: Set-off.

MUTIT.M, I'lioMlsKS.

in.Mnin- nn.l i ..Mty of nuituiihtv, ti.

con-tnvtion of. u- .l.'iu.n.l.nt or in.li.'ponil.'iit. !».>, im.

offcv
'• ?<iK'iitic jii'iforniiinn', S;lil.

1.

NECESSITY. Sn' I'liixcu-U. and AoE.vr(l).

NEOMiiKNfE.
lilll.ilitV for, of \y.l\\ri\ oM.

of iiiiriiT "ut owniix risk, iiUl.

of wilicitor, Tl<>.

<.(• AssmxMKM; Bill of Kx-
NEUOTIAIJT.K IXSTUUMENT.

ciiAXdi:: sii!i'i,_<^N

infiiiiinK of torni, •'>'!

NKQOTI.VTION. S.f lliM, oi K.xni.vxuE; Siili'(«).

pr.liiiiinarv toiontiiut. l:l. IH.

preliminary ii^'V.cment for lornial contract, 1 1.>.

NEW AGREEMENT. Sv f'<)xniACT(H).

NOTICE. S>e AssiaxMEXT ;
Hn.i. <'F Kxciiaxue

(MaI!IXK\
of tticciitalicc of olTiT, li>.

of revocation of oIliT, '.'.i.

contracts conilition.il npon, 4<vl.

gnaiantcos. i>'<o.

iniliinnity. W'>. "IH.

chaitiriiartii'-', 471.

leases, 471.

ultcinativo promise, !«<).

Insttbancb



INDEX. :«»

Nf/rK'E —""'. '.,

I'onfraiti (li'ti'iniiiiiil>li' )iv, Iimim'h. iS'2.

«il<' »l IuikI, ivl. lit;.

of clitiiii t"i iii'iiifv puiil liy iiii-t iki', 'Mi.

of iiitiii'li'l Imidi uf rDiitmit, li.'IT.

(if I'luiil.ilil"! litflit", wlicii liiiii|iii;{ nil n««i .'iMi'. 2.it, !MO~tM:|.

NOVATION. S., (iixiiiM 1 ;h;.

DIFKI! UK t (tSTItViT. CiixruviT ('.•;.

OFFKK.
Huli' mill it'Hijfimtiiiii "f. 'il!', 'W.
I'lllllIlltllUIlt' llf, -i^l).

wrcinj-'fiilly fnkiii. .VI.

t'xtiii'tiiiii liy liolili'i' of, ti'J,

oriNlnX.
tttuti'IlKIlt if, IKit liiiiiliii;!. j, 2il'i.

orriiKs.«tit)x. s... In iiKSH.

OlTlOX. Sir CiiMll.U r (T; ; hAMPLolIU .XNIi Tknast.

OintKR OK I'olliT.

liv I oiiH'iit. UN!.

iii'il rs for iiiiyiiii'iit of moiM y not •'|ti!viili'iit to juilgui<'iit. >:.•.

iliti'rli" iitoiA oiilirH, S'l.

L'AlfT rKI!l'< >1!M AX" K. S'f I'll mus Si ati i Kot}: ri:iiioi!M.\si k.

PAUTIKS. Si' ('oxTu.vcr ;4) ; I'liixi ii-.m. .\xip Aokxt (il). ,•!;. >,V-

PARTXr.RSIl II'. So.' Mixixii • omiaxv.
1. I'niiKlillltilll.

liy iiiiiti(i|iiifioii in piotits, :iT:i, oTI,

o-.ti'ii~il.lr anil (loiiiLant ]iaitli<TM, :i''>.

'2, liiijIiU I'l' I'litiii: I « intiT M'.

«lHiitif i«.|f(iiiiiaii.i' of .ontrait> fur ij.utmTshiji, H2H.

return of I'li'iiiiiiiii. II."--

lontiailf. in frainl of juitii' i>liiii, i'l. :1T!».

loiivi'i.-ion of ii'al r.«tati', 170.

:i. I'lirtiiiii-hii, 11^ ir.i'irih ihinl /'•irli'i'.

p'ncTiil antlioiity of paitiuv, •'("•'l.

ii'«tii(tioiis on aiitlioiily, ''I'x.

authority of ii.iitinr, a- to lontrmts undir M'al, 3TJ.

u.-i to liilLs or notos. .'iTii.

til liorrow niomy, .'iTT.

to loccivo ]uiyiiii'nt, JiTT, tilil.

to jfivo ^{uaranti'c, •i'l-

toiitraitB in fraiul of |)artm'r, IIT'.I.

joint anil siviral intntht aii.l lial.ility,_:H>:l, al(», It. •. 'III.

ostcHsililo anil iloriiiant iBiilni'i>. olV

tran^frr of liiiliility on clian;:.- ol linn, ;iTs, o'A), tM.i, Mo.

aii]ii'oiiiiatioii'of iiaynnnts, i'M'.K

sit-oil liy anJ ugaiu-^t i.'artnirs. 7 li>.

1.. •'
^
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|M)KX.

'
riKht- uiMl liaWlitio* »f .x.c.itor. «M1.

»,y th.. Court. r.t;irn ofpnimum u|h.ii. 41. ^i

rinht ..f l«rtn.;p. to .•.uw.r.um iin.l .li.fr.but.

llWU't'. !'•'•
. . -I,

ii|H>i> luc-oimt htut.a of i.uri.Ui« ii-*t-. •>'•

,iii 111 -iir|ilii'

l»A8«EN"Klt. S«.. t'AEHiEii (.').

PAWNimOKEll. . . ..,,,-,
HtatiltorvK'H"'"'""""'*'^''"""' . . 4. lonn
.xcUmI:'! f. 'u ,u.vi..w or f'-'J^\^-

'"^

wMMiity by. oil Nil.' ot (orf.it-^l |il»tlK". -'«>•

..•>;»«.

Mo.NKY lU'BIVKU: I.IMITATI iX

PAYMENT. Soo MtiXKV Taik;

fr*iATl'ri5» •'*'}•

tim. of p<iy..u.nt.i.-.<n3. <"»<.•»«•

plttCO of pilVIIK'Ilt. "'•'•'•

duly III liii'l (Twlitor, <«•».

to ow of joint cnMlitorH, ««!.

to tni-tiMx. IWIJ.

to fXoclltor, (iii;<.

by one of joint (lolitont, W12.

by ii({fiit. tiO>.

liititii'iHioii, tilMi.

by thii.l luiity. •Mi'l.

in vurfo.ii.unir of .outrurt. Ml. <Hl».

i„ l.iti«f... tion of l.ivuch. or of <bl>t. ••^'

piviniiit lifter iiitioii br»u«lit, <MH.

niivniint into Court, <>l'H. „,.,

i„ Ju^Lutiou of bo-.ll. .ovwumt or l«.l,ru,-nt. iAH. HJ.I.

b<in.l with sinriiil coniUtion, MM.

j.iiynii'iit <(»'. </iV'«,
'"'i''-

iMivuunt /<• ' '''"". "'• '''7

iuwLuuivomy. ;i»l..<'3 <.i:l.

tninS^:; '::"'"Wrt";^Vu..n,. ...itt tbrouKh th.,..-.

l.iir'ov not.-. (iU. (H!». (i.v:- (ioti.

for?.'.! or voi.l bill <ir nutr, I......

biinki'r*!. fhc<iii.>, (illi, tiVI iM>t.
,,,

pllyn....! of 1.".. MUU tUaa -Ul-t ov .leniaml. -Ho, 04., 04...

ioiiii«>-ition for.bbt. (M4. _

H..t-off of fr"« it."'H 1" •« i'.'Ul.t. .!». <.o(), ..50.

:i:o!^:i!!i!:S':;fci::ui,^:i.o mo.u.740.

K':r:;;;r™rwS^-uUni.ion ..f payment. 7K. .^7-

(i02. 727. , .

off.-lt of r..l.-l>SO, s<'C COSTHACT («}.
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PAYMKVT- n.«i;„«../.

n|i!iii>|trmtioii ol piyiiwtiK, hv iMitur, W".
l)y criHliiiir. tMls,

hv liiw. H7I.

ill ciMt of K>>iirint<"i| iloht. IMW.

in I'lt-Hi of tti'i'iiiiiit'i I'lirnmt, tUIO.

Ill I'litim* n«i r<» iivtTtlila St ui'tion.

•170.

to utiitutn-tmrrml i|i<lit4, 071.
to illotnti (li'lit., I);;.

tiinu of uppro|>rmtion, 071.

I'KNAIiTY. H.«. H..\i.; |»\MA<iKM.

IHHMlir iH<r( innikiii'i' of roiitract with, 7(1).

ilclil. (or, hv xtittiit' . 10.1.

imp<Mi' I hy xtuliitf, ciMKtiiii')! «M II pmhihitioii, .MO.

<'Olll|Kmii'ltlll( |H'llul iirfi><i|.<, i2\.

liinitittioii of iiftiMii fur, Toj.

PERKOltMANCi;. S... Sl'K' Ulr l'Kttl.)llUANrK.

inil^t iirnirl with tlic rmitnirt. tM)l.

of itltiTimtiVK proiiiio', »H.(, 4HI1.

iiii|Mii>Hiliilitv of iHM'foi'iiiuiue, in fiu't, 40ft.

in ^IW.^!»I ^!•.'.

hy till' Hit of (!m>I. 4!II.

at thr tiiiii' of c'oiitnirt iimili'. known to partii-, Wi.
not kn"«n (o iiartii'<. lit:),

known to oiii- pMrty only. 4BI.

aiviii:; Hfti r coiitMrt iiiiiili', 4IM -liMt.

i'.xc'i'ptioii"« of, i'x|ip>«" or iiiipliiil. I'i. I'.i'.*, .iiiT, fii.5.

pi

I'uusfil liv pionii-ir. ,')07

ruiiwil liv |iroiiiiMi'. .'lOT.

raiiwd li'v .\. t of I'.iiliaincnt, .'lOS.

ruutu'il liy 'li'cliiriitioii of war. ,'iOH.

CMiim'il liy foroi^'ti ^tatl• or I'oirij^ii law, aid.

of altrrii ifivr p.iiini-i-. .ilJ.

lis (iHii'iiro to actii'ii for N|icciti(t pcrforniiimc, S:U), 8,W.

atYictiinf ciiniiiliiation. .'ill.

iijvi nt.il hv aiiiilcnt, :i!t, -till. .'lO.').

whi'ii cxi'UM'i 1. ti.'.i

unreason ilili'iirxs a,< a iii

uni'iTtaiiity as a ihfc

inc'oiiipli t". ;tT. II, 47^

l!Mt. N17

I I , 4!l(». H;1',I,

rllr

. "I
Tuiiation < if, 1.' It, .•)Hi, ml.
of confrai'ts to pay mon.y. (ill i

of- )f pMsls, a>. to ipialit ty, <l(>;t.

of sail

of t'omlition^. 4li<i, i's.

r or I'MSi' I

as to i|iiality or ili'sinptioii. (ill.),

as to (lilivirv. (MMi.

if laiiil. as to titlu anil propi'rty, (it»7—(>l:t.

(li. ]ltll! uiti' n or waiviT, l7l, 47U, li^l!'.

Hiih' of lanil, -((ill.

leases of land* ami ho 470, 471.

huililini; au'ieen.i lit. 17(1.

sale ol piihIs, -i'l.

in ehaiterpaities. 17:1-477.

ih'liverv ot ffools. 17J. 4T(!.

in i>|>pl'eiitl>'eslii|

time of iierfoiin iru e.

Iiip ilii'ils. 47

TiMK.

pinee ot p'riorniaiii'

of collateral ugri'cniiiits. lj,"i, I'2(i, 8:)4
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H

I'RRSON. See fosTRAtn' (4).
, , , ,i, u-u

damaKes for injurj- 1... d.«oharpai.y deuth. »J1.

donot pa«8 to truHtco m bankruptcy. i>li.

PEBSONAL BEPUESENTATIVK. S.v Apminwtbat.oi. ok Assets.

titleof executor. 921.

chain of representation, 9J-

title of adininintrator. i»J I

.

adininiBtrntion </< '"'"'« """• "--•

joint executorn, 9i2. „.^
joint and several iiutli..nty of, tW.J, »ii, 9iO.

Hurvivomhip of offlci>, 'M'.i.

923, iliH.

upon iMTsonal cnrtract^. !):n.

contnirts for the sale of lu:..!. .I-H.

covenants running with lan.l, \W1. »-W.

upon shares, «32.

upon bilU and notes,Jt2t>.

upon guurantoi^s, Ml'.

u™n implie.1 contracts and <l»tus, 92.».

debts arisint; ui^in waiver of tmt, ,Ko.

for injuries to proinrty. 92.J. !»J4.

personal liability of, iWH.

a« indonwo of bill, »il>.

in carrvinf? on business 9.12, .••(.).

to pay debts of dc<eimwl, IM.

for money riH-eived, 7.'i.

upon an account stated, 79.

upon an adinissi.m of assets, IW*.

right of, of retainer, 719. 720, 933.

of iireference, 9:H.

to waive effect of Statutes ot

93().

set-off by or against, 7-13, 744.

PHYSICIAN. .

right to sue fur ft«», oM>.

gift to, from patient, 61.

wntract with, 244. 28S.

PLACE. See C.NTUAC.•(.-.); Kouk.on (on.ract; Jukisi-uhok ;

Perfokmaxie.

PLEDGE. See PAWNiim.KEU.

by factor or nieivant.le agent. .«;«.

wan-anty of title by pledg-.r. 2(.b.

dischar^l by tender und refusal, 028.

POSSESSION. See Fbauus (Statutk of).

TOSTAL OBliER.

POWER OF ATTORNEY. See Puis, ii-al and Aokst (2).

PREMIUM. See Infant (4) ;
PAnTNK.isiiiP (4).

I.imitation, 719, 733, 734,

I

;• I
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PHlNClPAIi AND AOKNT. S.o KKArns (Statutk of).

t. Appui'ntmriit.

who miiv • p|ininl<!l, .'M'>.

:, \ .• iStiitutr i.f Friuils, IHT— Htl, aiB.

' jicution of ciintviictf- uiidor soal, Itlfl.

by implicatiiiii ov ofupjicl. 1,S7, .'llti.

from n-ltttion <if imitiis, ;I17.

jmitiu'r, ;17:1, :17.> 11"!'.

wifr, 4(»7. U:i.

Murviint, Ills.

inastiT i)V iiiiiiiu};!'!' (if n1u|>, .VJ. 370. 1(7 1. Hi'J.

from iieci'S!»ity, -iiH, ;i7(i, .'>71. it7"J.

joint iiplKiiiitiiicnt tiv several of common iij;'"*. •'•0, 331, 5(H,

mil.

roviMMtioii of, will II permissible, lito, ;!:fo, ;s.)il, SOfl.

iiiithority coiipliMl with interest, 331.

of power of attorney, .334.

liy ilealli of principal, 2(>, 332. !)3I.

by bankrnptey of ]iriiuipal, 33.3.

by intervention of principal, 3j3.

notici

Btukeholiler, 74.

by corjionition, t'.'V

'2. Aulhoritji ff Aii'iil.

in p-ncral. 33, 32 1.

incorjMir.ition of usap's of trade, 3(>I, ()ti4,

written authority ami ]io»ei- of attorney, 321.

to acaijit payment. 3.'j1. 'Mht, "MK l).'>'i. <)<>3.

general anil particular a;:

am'tionour, 74. IHS. ,

broker, IHH, 3ti(t.

cunimission a^'.iit, 3(i3.

dtl enili-ri a;;ent. 3tH.

factor, 3.).s, 3<«1.

housi^ anil estate ajrent, Is7, IHS, ;{iii!, 3r,7.

insurance broker. 3t)S. .•i(i:i.

master or manager ol shiji,

«ervant. 317, 323, tiiil.

shiiibroker. 3I)H.

Hohcitor, 74. 7."., Ins. (ii)3.

Btukeholiler, 74.

stockbroker, or iobber. 3t>2.

wife. 33, 4tl7 413.

joint unil several ii^'encv. 32').

doloRati.m of authority. IsT, ls!». .t2!».

emplovnient of siib-aKcnt. 32!l.

liability ami riu'lit of siib-a'.'eTit, 73,

notice of authority. 321. 3.ii!, 3(;", i'O.

3, Form <i/ i'lmtriiil <\i Aiit lit. ....
parties, in contracts umler seal. 327, 3.3!), 31i.

in simple contracts, 327. 340.

murine insurance, 3(i.S.

oflootof the Statute of Frauds, I'.HI, 31!).

contractor broker bv entry in l«"ik, or bou-ht and sold notos.

If), 17H, 341, 3ti(l.

execution of , .ntracts in writinf;, Ih7.

in it-httt nanie, llio.

Biuiiature /.<» j'rii, 327. 34!t.

ex<H;ution of lontrarts under ^>;il, 327.

\N
^

of, 332,

»2!l.

3.W.

3<ili,

,-)2, 311, 370.

32!».

347
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INDEX.

;m.

PEINCII'AL AND AOEST-contniuo.

4. Right! of PrinciiKil agatv$t Aytiit.

account against iig«-nt,_462, HoO,

receipts of ag^nt, 72, 65().

receipts of sub-agent, 73.

receipts by bankrupt agrnt, 9o0.

application of Statut.fi of Liimtatum, ,09.

reooTco- of illicit gain*, from agent, J.Ja-JJ».

from sub-agent, 335, 336.
.

agent contracting with his own pnnoil"' . -'as. .M7, Jo4.

for negligi-nt execution of agency, Oi, JW-

indemnity of, for money paid, 31, bW.
„„,.v..t u 45

for^^mages incurml in the execution of his

agencvrai. 332, 334, 366, 050.

upon revo<ation of iigenoy, 33o.

against costs of action, 7!»4.

lien of, of auctioneer, .366.

of broker, 369.

of factor, 359.

of insurance broker, 309.

priority of, 333.

remuneration of, wh.-n discretionary, io,.

customary allowances, AM.

for incomplete seivicos 3., 38, 3bi.

where authority is revoked, 37, Mo, int.

forfeiture by miscoudiict, 330.

of auctioneer, 36tj.

of commission agent, '^^^•

of house aaent, 37, 3(>6, 30 (.

of shipbroker, 368.

allowance in account, OoO, i.«>.

lien for, 306.

6. RighU <.f
l'nu,l,.,l afi<ih,»t '[hml I'oriy.

on ratification of professid iipoiicy, .»!).

contracts witliin the Statute, of Frauds, liH>, 31.».

as undi«;losed principal, 32 , ,
346.

whore the contract is m writing, 34 1.

where the contract is uii.l.r seal. .l-U.

on contract of agent with agLiit, 186, 181. 190, .14..

as disclosed principal, 340.

where the contract u under seal, .i.f. .

_

on contract of agent in fraud ot principal, ,4, Mo.

^tto^S;!5;:'a;";nt wi.b agct. 349, 350, -m, mX .«14.

ag^^t trustee in bankruptcy of ag-nt. 950, 931.

7 Right of Third I art,, mi«i„»t i'n„ni,„l.

principal contracting as agent, .)o4.

Spon Ratification of professed agency, IS., 318, 41.1.

•^
effect of Statute of !• rands. 319.

upon contract for undisclosed r'JV'^^'l'al. f"•;"!• :'••'

'

^
where th.' contract is m writing, 190. 341, .14..

where the contract is under seal, .M9.

on contract of agent with agent 180, 18 ,
I.M., .H..

upon contract for disclosed principal. Aj>. 340.

where the contract is under s.-;.!. .i.i9.

upon foreign contract, 343.

li
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riUXriPAL AND AOENT—•«H<'""f".

7. Itiyht iif Third l^nrty iKjiiluiit /Vi«c(/«(?—continued.

for money i >btiiinoil by ugeut without, or iu i'Xcosm of authority.

324.

contract obtained by fraud of agent, 230.

rt'coviTy of uit)n('y, 73, 71.

right to pay" or iiccimnt with agent, 300—303, 369, 063, tiW,

740.

jiaynient by choiiuc, 664.

intervention of principal, 3.;3.

S. Ilii/lih <if' I liiril. I'lirlii iiiiiiiiiif A;init.

warranty of authority by agent, 330, 794.

to leiovcr nionoy paid to agent, 73.

upon contract with agent, for disclosed principal, 340, 341.

for undisclow'd princijial, 341, 342.

for foreign principal, 343.

agent solo contiacting party, 343.

non-discloHuro of principal,JJ27.

contract in writing, 340, 347.

contract under M'al, 339.

condition for cesser of liability of agent, 344, 304.

light to pay principal, 303.

set-oft' against princijial, 32S, 303.

9. Itiijltta ttf Aij'iit iiijiiiiiM Tliii-'l I'itiiii.

upon contract by agent. 310, :il3, 347.

contract under seal, 339.

intervention of iirincipal, 303.

lien of agint, 3.)3, 'MW.

for money obtained by wrong, 74.

PHINCIPAL AND SUI!1:TV.

1. The Cuittniif.

in general, 10.

application of Statute of I-"iaud>. Hit).

statement of consideration, ll)3, 1H2. 431).

in consideration of forbearance of ilcbt, 8, 440.

diitv of 4liscUisure, 2H0.

conilitional upon truth of declaration, 2S1.

condition of other co-sureties joining, 2, Vlo.

i-ontinuiug guarantee, 139.

revcKation of. by notic. 24, 4.V.', 92,,

revocation of, by death, 20, 927.

of past debt, H.

of capacity, honesty or solvency, 2!S0, 2H1.

extrinsic evidence to apply, 4H, 139.

joint guarantees, 928.

notice to creditor that debtor i~ :

co-insurers of same ri-k, 00,

co-debtors, 47, 3o3. 311,

joint tortfea.sois, 49, 249, 020.

2. Di'ichiirt/rvl' Siiiitji.

by altonition in contnict guaiaiiteed, .81,

by laches of creilitor, 313,

by alteration in otlice or duty guarantee. ,.iI.i,-.8,.

liiaterialitv of alteration irrelevant, .ll.i, o'^iy.

by giving time to pjincipui dehtur, 314, .jSO.

release of ilebtor, 677.

res<'rve of remedies, 077. 0i8. __ _ _

by bankruptcy or eomiiosition, 0S7, •'.,,, Oi^. ,o»

covenant not to sue, f>70, 079.

, -uietv, 313,314. Os7

.J80.
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I'lUNCirVL AND SURETY- rm,<i,.»n/.

3. fliiihtf <•/ ^iir'ti/.

U, notice of .Mault, aso, 4(iS.

..mtribution, 4H, 303, ;«»5, 311.

Sfpiinst reprrsentutivc o( suroty. W, <»•

iiiHolvenoy of '•-'"'.''•'y;/,"-.,,., ,..,

i,„:ouinity by vnncn>al .Ubtor.
^I'-i':.^,

>*'•

baiikruiitcvof pnncipiilutotor, oN(, <«>•' .,,

rigk of surety to aividnuU oro..n.r-«'tiot«. -''^ •>"• '•»•••

set-ofl by surety, '43-
, ^ , » . --.t

liabiliticM vrovablc in bankruptcy (.f >ur.tj
,

..J.^-

pmNTINO. i'eo CoNTBAcr (.'<) :
Iu.koautv.

I'lUORITY. Sw Akmisistkation of Assets :
Askioxmkm'.

PROMISK. Stf ("OSTBACT («).

I'liOMISSoRY NOTE. Soo Bill of Exchanok.

I'HOMOTEH OF COMPANY. See foMiASY.

^^TJ^K .ffoct of contract of ><ale on. 173, J.Hi.

under illegal contract. ot)».

in land, effect of contract of sale on, Kio, 200, OJi*. .Ml.

under illcKul contract, i>(>-. .

transfer .Tbv cmforsement of billoflad.n?, h.O, s. ..

risk ')t loss, r<>>ts with iirojirietor, u(!t>.

PROSPECTUS OF COMPANY. Sec CosirASY {>), {3}.

explained or com^tcd by articles, 'io J.

facta neces8ai7 to be stated m, U\f.

PUBT.IC-IIOUSE. Sec Intoxicasts.

8:ilo of, time es8<>ntiul, G17.

PUBLIC POLICY. Sec Illeoalitv.

OVASTVM MKltvn\ QLASIIM VALKISAT

implied promise to pay, for accepted consideration. U

.

QVl 7J.V ACTION,
limitation of, 705.

(iUIET ENJOYMENT. .

covenant for. implied in words ot de.ui.<e lo4.

conditioned on payment of rent, iVC.,

runs with land, HNH, ,si»3.

measure of damages. f..r breaeli, i.'O.

470.

RAILWAY COMPANY. See CMtRiF.li:

TLVTF.s. See Landlord a.nd Tekant •-').

Costuact;^): Cokpora-
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HATll-'K'A'I'ION. Sep KBArns (Statitk of); Infant: 1[i'«iiax«

andWikk: I'aymext; l'Kix<irAi, a>M) Auknt.

REAL ESTA'CK. Sif Admixistkation of Assets : Ukiu; Sai,kok

liANK.

BECEIFr.
an an ii(lim!i>iiiii or fstoii|H'l bi^tween inu-tio-*. 77, XZi, l-l. <''>7. T2N.

as rcjpirtU tliinl parties, tWs, (MU

to ono of joint debtors, Mi.
by one of joint crcilitors, (lill.

by one or iiioro trustei'w, tJlii.

by one or more exet-utoi s, fitill.

under seal, or endorsed ou ilred. ti.)!f. tiiio.

right of cix'ditor to, tWit.

Htamj). <V,V.i, (..•j!t.

UKCEIVlN'ti 01!l»KR. S.^ Haxkkii i. v.

RECITAL.
effort of, on operative words, H7.

in the en>ie of a release, 1 17. •i7.">.

importinff II er>ven;int, l.'»:t.

RECOONIZANCK.
debt . rcated by. 111.

RECriFU'.VTION.
.

of written iti-<triinients, uix>n the jtroiind of iiiistiikc, 'Jl,) -'Jl^.

IlhlLEASK. See ('oXTHA(T((i}.

RENT. See J,AN-in.oRi) .WD Texaxt ('J).

REPAIR. See Covkxan-t nr.Nxixd with I.axh; LAXi>i.<>iii> .vxn

Tenaxt.

REPRESENTATION. Sec I-'uavh : Sam. oi Ooons :
Spki im

Peiuormaxie.
IIS to credit of person, liability for, ir.4, ;i;2!>.

RKPRKSKNTATIVE. See IIkih :
Pehsoxai, RKruEsKXTAilvE.

BEl'UTEli 0\VNi:i!SlITP. s.,- I'.AXKiiriTt v.

REl'lTEI* WIFE.
authority of, 40S.

RE.sriS8IOX OF C( )NT1!ACT. S. ,
Coxtiia. t (js).

by the f'ourt, on the <.Toiind of nii>t.iki\ -.'IH. 22.>.

ItKS .ICDK'ATA. See AiiiuTli.vnoX; EsioiTKr,: .H-ikimkni.

RESTR.\.INT OF TRADE. See Ili.eoality.

RESTRAINT OF MARRIAQK. See IiiECiAirrv.

RESTRICTI VK COVENANT. See < 'ovkxaxt ufxxixo with T.axd.

RHTAINER. See Peksox.vl Repkesext.vtix k.

REVERSION. See Covexaxt Rfxxixii wmi I. vxn.

•>rib- of, ;>t wider v:iliie. 2H7.
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o{ Ut-oiico to ontvr land. lt)S.

Peim-

coiitnict by offer o(, 11. i«i-

SALK OF (lOOlW. S- t""A;-'.:;(*;rf/i;j? f^n 330, 331, 363.
contr.M^t f..i-, by mi.tion. lt>, Jl. 1-".

-r'
f^"

»S

1,^ bouRht K.ul «.ld uoU« l.i. ' '«•„
f"'!.^ 1;H

inc.viH.ration of usages ol t>'"l'
• I-"",""; ? "l 221

of carKo on v<.p.p.. ov on ooiuUtion of umvul, iJl.

J7i, 473, 41)3.

on appvovul, or on «ilo or n'turii. IjH, WW.

^ttlo in marVet overt, or in nhoj), ji».

wile by description, \m, 2«9.

sale to answer a particular purpose, -•>..

of articles of footl, 2tti.

gale by sample, 14, 12«>.

latent defect in, 227, 2.0, 2.1.

mistake in, 222.

sale with all faults, 23!l, 2^0.

^le with warranty: ^tj«« t^^l«,;:^^j;«^;
^lll;, ,,;. ,,,,

2t«i, 2(iit. 270.

..xpress un.l iuM.lie<l ««™:'t>;-
;^;"- ,.,..

rijrht to return B<K,ds. .1. J<.S, i»\-J^ .

reduction of priee_ by damage sufterc.l bj

breach of, 71, 772. 7Hl.

l«yment of price, as condition V^eedent to delrve, y .
1 •

» • provisions respectmsf, 1 .J.J, i»i,J»""

Hule at a ivasoimble price, I, m. .0.

.

^ulo inesumptively for ready money, 122, l-».

tobel-aidby bill, 4Jt,H0..

delivery of go.Kls, as condition l«-;;;>-t
<,!:

V^^";}^ '''•'''

tender of ),'(M«1s. 00 1. <>-ij ".", o.J.

li-ht to withhold, I'.Hi. o.S, iiit.

stoppa-e //. IniiiHili; 304. 044.

acconlini: to directum ol buyer, 2 , 184. <«'<

ii>;ht ol buyer to examine, 2.1, OOj, WO.

.leliveiy of part, 37, Uti3.

delivery of excessive (,uantity, 38, •.03.

deliv.ry of wioiiK kind or .luality, 20b-J. 1,

dehveiv by instalments. 4-2, 578, 61W.

lifibt to withhold instalment, 4.2.

forWiuiiiff to deliver. oH4. <)02.

time for d.divery. 139. OJi>._

jilace for delivering. 20. 00., b2o.

eff.K:t of s.ile up.m pr..iH"rty in g<.ods, 20, 02S.

i-isk of loss Iwfore delivery, oWt.
, , t v,,,^„r

rescission of contract, upon insj.lvency m^ bankruptcy of buyer,

for fraud, 71, 200.
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sALi; ov a<M)i)s ~<(.,.t!„ 11^,1.

roM'iiwion of I'nnti-iict, iiik>ii tho ^miitl of iiii»tukr, 'i'J'i, tH.
fur luttut ilifotts, -ij;, iM.
for bivmh i>f (•(nitriict. IT'J. <M1|.

fur liit'Kt'h of wurruuty ur vunditioii, 71,

2(W-'JT1. 1^4, (MW.

liiciK-li iif I'oiitmi't, liy Hiilc unci di'livi ry to thin! luirty, (iitG.

liy iKitico <if ilifiMitidii licit til ciiUiiilc'to, (>3U.

mcivtiv iif vuliw (if (iiichN iictiuilly '.jlivori'd,

37, :W.

itiiiTcry <if ili'iHii'it cir |iiiic, ti7, 71, 207—"271.

liiiUM-.lc 111' iluliiiitfi'X, 77i'i 7";!, WM'i, M17.

>liicilir jic rfoiiiiiilitr. Sil!, H23.

SALK OF LANK. Sec »rEciFic rEiiroiiMASi e.

(iiiitittrt for, iipiilkuticiii of Ihii Stiituto uf riiiii(l>, l.")7, Ki'), 'iKi,

•214.

luirol vuviaticin in wiittiii coiitnn;t, .>S2, .)N;i.

by uuiticin, 10, 'Jl, \i:,, 21 j.

comfmlsory aciiuisitiim of liiiid, 12.

duty of (liiclosurp, 241—24 'i.

particH in tidiiciury rc'liitiun. 244, 2HS.

otiiectof uKreeiuoiit tu" soil, as u oonviisioii of tlio iiroi«'rty. H41,

!»2!>, 944,

di'|i«isit, iiayuK'nt t) iifri'iit, 74, 7o, :i(i.-), (i.jii,
_

forfeiture of, by viiidor. ti.s 7Nti, 7s7,

ixKiiivory of, by iiurclia>i r, fix. ISS.

oonstnu'ticm of roiitruut, as to titli-, (i07, litis,

as to imiiii ity ciiuvcyed, '100,

as to iiuuiulirauct's, 242, till, .S44.

sale of l.asi., )il2, til:!. S4:J, .S4».

-tiiiiilatieiis as to time, til.'i,

abstract of title, delivery • itlH, tilti.

effect of mistake, as to til 2i:t, 224, 227.

as to measiireiiieiit. 22^.

ax to value c,r jirice, 21:!. 2ls, 224, 22H.

U.S to oroperty miM, 212, 21:!, 22;i, 224,

rcsciscion of ccmtraet, under coMcliticiii, 4s;i.

bv tlie Ceurt (in tlie ^riciuid uf iinstake, 21 1,

2IH, 22J.

by tbe t'ciurt cm the -nuiiid uf fraiid. 214,

2(!1.

comiiletiuu, pivparaticm and eust ol' cnuvi yance, 4Ij!I.

payment of |iiinhaM'-iiicmiy, Ki".

payment ot piirdiase-mcmey to ajjeiit. :iiiii. ti.'di. wil.

oxocutiun of ciinvi^yaiH-e, 4ll'.»,

breacli of contract, bv vi ndur . .ii,ve.\ in- to Ibinl in-ixm^ iWti.

mcaMUO lit claniaire i^'ainst venilnr. iS,^

measure uf d.imi.;.'o iv'ainst piuchaser, 7Htl,

SALVAGE.
claim for, 34.

HAMl'LE. See Sale oi- Ooods.

SATISI'W'TION. See Airouu AS1> SatisiA' I IoN :
I'avmkxt.

H("Eir CEltTlFICATE.
assitimiiput of, *<'*.''.
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HKA. S,. I,IIHTArioS><(STAri-TEOK}.

iitxIit.T l«yon.l. «liity "» iW-fr " •*«"«• "'•'•

HKAMAN.
, ,,,

iiromiw of iniTiMHiil wujti'« to. 1 1».

lion iif. I'lif wiiifi'". !lTi.

SEA\\ dltTllINKSS. S... Ix-MBAXCK (M.\nixB) ;
Siiiv.

SKPAltATK ESTATE. S<-" IlrsiiAND and Wivk.

SEl'AUATIOX DEKl). Si- li,i.E<iAi.rrY.

SKUVANT. St'o Maktek asd Skiivasi.

SEr-OFF AN1> I'OUNTElK'IiAlM.

wt-off and inntiinl .rmUt <lau«< in Haukrui.tcy A.t- .h-ti. ifiiwhwl,

T:m.

Ht-nflt lit nimmipii liiw, 7:13.

)>y ugrceiiiriit, TM(i.

ill I'liuitv, 741.
-, , >•

ill miuiiiiiKtvutiim of tru«tn, A'i, NO.),

in iiilniinixti-utiim "i uii>«ti<, 744.

ii^iin>t iisi'ii.'ncti of debt, 74'J, NtH.

I'.v a"Id*«piintt ,K.rs.mal .oi-rfHcntfttivo- ind tni-tr.-. 741.

7i:i. 744.
_

bv stutiito. 7*1. .

imrti.-i to Mt-off ut law, joint and « yeral .mlitovi.., ..!.•.

bv undisclosid piiiiiilial. HI!*. 3.it».

of debt "f ugoiit. ;i.Jl. :«>!».
•••'^i

"^"•

of debt of priiiciiial, HjW. 740, 74;t.

ill ixirtiioinbiii i-as»'H, 740.
_

by or uguinst husl)iiiid and wiff, 1 11.

iMirtioH to couutenlaiui. 7:i!i.
_

wt-olT and mutual credit in bankruptcy, i U.

sot-off in windinjf up, 71H.

iileuliii); a sct-otf or counU^rclauii, I'-ij-

difcnie to n set-off or counterclaim .
7:iH.

SKTTIiEMENT. ., „ , ,,..

uiH.n marriufje, application of Statute ot I'lauds, lt.4.

couxideratioii for. 14!>.

bv infant. 104, :tNH.
, , .,™, ..ni

supjiort.Ml if i)roi¥r and reasonable, JiMl, Jtfl.

rectified by articles, 104, 217.

of family ritrhtn. 'I'M.

811AUES. Sc • OMl-AXY ;4}.

Hale bv, under ex.ri.tiou. wananty of title, ^W..

promi'se to pay extra reward fo. per.orniance »{'">»«•

n^covery of money .•xtortod for performanco of duty, ^>^.

Snil'. ?*f* ISSIHANCK (MaUIXK^ I
SkAMAX.

' ''^"^''-
i;;rb2^!f Sin.. ..5. 3:0, 4-0. .^5 «m.

for wapes anil (li8bursement^, 52, .«i 1 , J. -•

upon bottomry bond, 62, 371.
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I. '/7i< Oic„. f— t'(intimi''il.

liubility of. for Hi'.lvujj" MTvircK, -11.

coiitliliiitiiiii iiiwl ailjii-tiin'iit i>f iinMiiff'. '>\. \'i'.

lien of, fur lii'i^tht, ;1U.

for iivcriiif, J'J.

i. 7'/.. Mu»l.r.

I'liKaKoiiK'iit of, ;iiti, ;tll, :)"ii.

ti'i'iiiiimtioii of, 4s.'>.

luithority of. ri';jiiliit('il tiy 1 ;w of lla^:, :;T1.

to KijjM liilt- ol l.iiliii«, :l-'i, il'il.

to toutnu't t'lr n'|iiiir» ami m ci'snuI' >, :t7'.».

to jrivo liotloiniy lioiiil, .'ij, :1T1.

to w'll Hhip anil larpi, .'I7J.
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47.').
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astutVeight, 47(!, Hill.

btipuhitions in, tender

474.
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STAKEIIOLDKR. Sr.' riiiNCiPAL am. Aof.nt.

(leiKwit of wuger t i lU.gul puriKw, .)!•.. .)!•>.

^^^eniption of renrwu! of lU-bt within Statute .it Limitation^ Ti."-.
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Acceptance by letter, when complete. 886.

mode prescribed, 88f.

of peneral offer. 881).

Accord and Satisfaction. <)4Ca.

Ariio per!<onali» moritur e„m prmnnn. .HM.

ARency, 380a.
lam. wnr

Aaent, duties and disab.l.t..^ of. .1801 -WOr.

siRnaturo of, under statute ..f fruuds

when personally iKiund, 38>b.

AmbiRuity in term*, 88r.
^

Arbitration and Award. 700.1.
^

Arbitrator, when disqualified. .iX>'.

Assignment, 914"i.

Hail contract to enable one to justify a.s, ruhj.

LtJao- under policy. v,.ht to n.ainta... a.t.on, ..14..

Blackmail, contract based on, ...4/..

Breach, Renerally, C40a.

before time for performanc.., .40ci.

not discharRiuR promissor, >>Mil-

Canada Temperance Act, .ontrave,...! .wU-.

Carriers of R.H.d., contra.t> with. (--<.;.

,if ixa,-sfnRers, •'-•JJ-
, . ,uq;

f V,. W«-t etc a .•onditiou pr-.Tedent. 4H8i.

Certificate of Ai.hitect, iic.

Champerty. 5743.
,„,.s„,naMv gratuitous. 4886, 488c.

Children, services to par nts p
,.j ,-,;,.

Collateral agreement, oral «J.en
«aii,..vsU,l. ,

CompoumliiiR crime. :ui<t. o,ie.

Conclusion of Contrait, 88f.

Concurrent conditions. 4H8i.

Condition pre<ediiit. 488.(.

subs«.'<iuent. 488'i

Conduct, contract inferred from, 88(.

Connexite, 886.

Consideration, l.'i:.'".

apparently illusoi>. l>-<-

.....harmed d-l.t o, i„>olv..,it._4.,..i.

,li.tiM-ui.l.-d fi..". uiot.v.. _4-....

f„rl.eaian.e to -M.', I''.;''- 4->-'

illrnal. 4.VJ...

moral oMi;;atioM. 4;.-''.

past. 4.VJ</.

Conspiracy, •'>74i.
^,,
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Conitrnction. term, not imported by implictior^lflOn.

Contract not to be performed within a year. 208j.

when concluded, 88f '< «9-

Cor^ration, capacity of to contract, 434a.

when responsible for acts of agent, JoOu.

Corrospondence, contract by. where mado. 88c.

Corroboration under Ontari. Statute, 208<j.

Crops, whether land or goods, 208d.

Crown, *gency for, 380f, 380d et jeq.

contract with, imperfect, 88oa.

Damages. 774o.

Deed, oonclusiye aa to parties, 104b.

merger of previous negotiations in, 104b.

signatories to, indiridually bound, 104r.

Delay in performance, 626fc.

Description sufficient under statute of frauds, -JU»o.

Divisible promise, 488a.

Extras, claims for, conditions precedent thereto, 488r.

Fraud, agreement contemplating, 574g.

Grain, delivered under agreement to return equivalent is a sale.

208h.

Growing crops, whether land or goods, 208<f.

Guarantee distinguished from absolute contract, SOSt.

simple, action on, 88a.

Illegality of contract, 574a.

Illness, incapacity from, as an excuse, 514d.

Immoral object, agreement with. 574/.

Immovables by destination. 208r.

Implied contract, none, where express. 88r.

where express contract rescinded, »»«.

Impossible day (31st November) construed cy pre-.. ISfii.

ImpoB^ibilitv, when an excuse for non-performance, ol4a.

Incapacity from illness to perform contract, 514d.

Infant, contract of, 4;Ma.

Insurance, renewal is not a new contract, 2926.

Interest in land. 208''.

Interpretation of contract, lo->!).

Intoxicating liquors sold contrary to law, 574c.

Joint or several, whether contract is, 314d.

Jury, to decide meaning, WJ.

Letters repudiatinji may be memo, of contract, 208<l.

Lex fori, presumption in favor of, G2Gii.

i.ottery, contract connected with, illegal, 574d.
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,,u.-t.on ior jury, l-^"

Meaninu «'» \""' '

;;,„. , oOSq.

Memoramlun., l.UJ^
^^_^^^^^ ^^ j,„„d,. requis.t

ViTj:er. fiW>'-

M>Mak.-, 'J!''^"-
.,.^,„ oc«l, H »«I- insurance

appUc.tion.

Mutual ...naition. l're<

S..os..ri.. for InfanU. 434'.

N-..„-.n*l..-re- -0-.^_^_^^^.,^ ,,..^.,^,y,
88..

Notifioation <>t a"^ •

Novation-
''^'

to »how unroahty of con«

Paroi variation of writing.
208r.

Varties to con r»ct. 314.
e^^, ""r^So. 208u.

l..„rtncr»h.p,
'''"'^* °'

'obviate
oV.ject.on of .tat

V.Homance,
^6^^^^ .^^ ^^GK

part, 208...

V.„..nal contr»ct^,'\;':- ., .ben compl^ 8*".

Past.ffice,
contract tbrout,

^^ _^^^^^
ggoa^

divisible.
48tv- ^^ ^ggb.

t^ leave by «'''^
;4g.

... „i;<v contract aRam

.,.it rc-c-very on. 208n.

yuantum meruit.

U.'ceipt may
. „ in 3l4a.

lUre.eutat.ve
^»f f ..iJeprosentat.on,

20.^-

,^;^ission '--"^y'^^H-ment, 588...
„„,,.

by new aw- , ^o venaor, -

„{ purcW not a sale

„t of trade,
contract in,

lUBtra.nt oi
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8ale of tEoodt, 2086. 2080.

Scheme to defraud, 574g.

Seal, when necessary to contract of corporation, 4346

whether ofer irrerocable, 104a.

Sealing, what conatitutea, 104a.

Service, contract of. <i2ftm.

Sheriff, sale by, is within otatute of fraude. 208i.

Sheriff's sale, contract not to bid at, 5"4<;.

Signature tinder statute of frauds, "iO&p.

Statute, illegality by, fi74a et $tq.

non-compliance with, when rendering contract illegal, 674a

et teq.

Statute of Frauds, 208a.

sufficiency <il description, 208o.

Stifling prosecution, illegal consideration, 574o.

Subxtantial performance, 626e.

Surety, dischargo of. by time given to principal, i588i.

"Therefrom" constvied as "thereafter," 156i.

Time, when of vhe essence, 626J.

Time for performance, delay. 626fc.

Tombstone, contract for, is within statute of frauds, 208b.

Trust, parol evidence of, 208<.

Uncertainty of terms of contract, 88r.

Unilateral contract. 88aa.

Variation by parol, 208r.

Waiver. 626/.

Warranty, construction of, 292/.

Will, promise to leave property by. 488n.

Words construed against party using them. 156m.

Writing, written proposal accepted orally is contract in, 156a.

interpreted by surrounding circumstances. 88g.

Yearly hiring. 626m.
«.<J

1^ a






